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PREFACE

The present edition of the CRIMINAL CODE OF CANADA

is designed to give a full general view of our criminal
law and criminal procedure, and to be of practical use to

Judges, Magistrates, Crown Officers, Lawyers, and others
concerned in the administration of justice. To this end,
appropriate references to and extracts from the leading
English, Canadian, and American authors and reports,
Imperial and Canadian Statutes, and the English Draft
Code with the Report of the Royal Commissioners thereon,
have been made, in the preparation of the notes and com-
ments ; many of the different Articles of the Code itself are
compared and collated ; forms of indictment, tables of
offences, indictable and non-indic'table, and lists of'the
limitations of time for prosecuting offences, are placed at the
end of the different Titles to which they respectively
relate ; the full text of the Canada Evidence Act 1893, is

placed after the Articles of the Code relating to procedure ;
and, at the end of the book, there is au extra appendix
containing the Extradition Act, the Extradition Convention

of 1889-90 with the United States, the Fugitive Ofenders'
Act, and the House of Commons Debates, of 1892,.on the
Code.

J. C.

Montreal 18 Nov. 1893.
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INTRODUCTION.

The CRIMINAL CODE OF CANADA, before being passed into law, was
submitted to and carefully considered and revised by legal experts
selected from and forming a Joint Committee of the two Houses of
Parliament, and was also critically examined and fully discussed in
each House by a Committee of the whole. It is founded upon the', '
English Draft Code of 1880, on Stephen's Digest of the Criminal Law
of England, on Burbridge's Digest of the Canadian Criminal Law,
and upon Canadian Statutes. It is a codification of both the common
and the statutory law relating to criminal matters and criminal pro-
cedure; but, while it aims at superseding the statutory law, it does
not abrogate the rules of the common~Iaw. These are retained, and
wil le available, whenever necessary, to aid and explain the express
provisions of the Code, or to supply any possible omissions, or
meet any new combination of circumstances that may arise, so that,
in this respect, all that elasticity which is claimed for the Common
law rules and principles of the old system is preserved for the
system establislied by the Code.

In the Report of the Royal Commissioners appointed to consider
the provisions of the English Draft Code, the following general
remarks are to be found in reference to codification

"The question whether tho reduetion of tho criminal law of
England, written and unwritten, into one code is either desirable or
practicable is one which has been much considered. In 1833, 1836
and 1837, three different commissions were issued, under which .

eight Reports were made. In 1845, a fourth commission was issued, .r

under which five Reports were made. In the fourth report of the
Commissioners of 1845 is a draft of a Bil for consolidating, into one
statute, the written and unwritten law relating to the definitions of
crimes and punishments. This Bill was introduced into the House
of Lords, in 1848, by Lord Brougham, but was not further pro-
ceeded with.
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" In 1852, Lord St. Leonards, then Chancellor, took up the matter,
and gave directions for preparing separate Bills for the codification
of the criminal law on separate subjects. One Bill, for the codifica-
tion of the law as to offences against the person, was accordingly
prepared, and was introduced in the Hlouse of Lords, by Lord
St. Leonards, and referred to a Select Committee comprising
(amongst others) Lords Lyndhurst, Brongham, Campbell, Truro,
and Cranworth. That Select Committee considered the Bill, and
made many amendments in it, but had not completely revised it
when, on the change of government, the matter dropped.

"In 1853, the consideration of the subject was resumed, and Lord
Crànworth (then Chancellor) sent a copy of the Bill, as amended by
the .Select Committee, to the Judges, requesting their opinions on it.
These opinions were unfavorable ; and the Chancellor tflereupon
requested and received, in answer to the criticisms of the Judges, a
memorandum, from Messrs. Greaves and Lonsdale, the gentlemen
who had prepared the Bill.

" These papers were laid before the flouse of Lords, and are the
Sessional Papers No. 19 and No. 180 of 1854.

" The plan of codification was abandoned by Lord Cranworth;
but eight Bills were prepared under his directions, and, after much
consideration, nine other Bills were prepared in 1856.

Of these last, seven became, with some alterations, the Acts
well known as Greaves' Criminal Consolidation Acts, 24 and 25 Vict.,
cc. 94, 95, 96, 97. 98, 99, and 100. These Acts have, undoubtedly,
worked very well, and there have been few difficulties as to the
interpretation of their clauses; but they make no attempt at codifi-
cation. For example, c. 100, sec. 1 enacts that whosoever is con-
victed of murder shall suffer death, but leaves it to the common law
to say what is murder; and sec. 20 enacts that whosoever shall
unlawfully wound shall be liable to penal servitude, but leaves it to.
the common law to say under what circumstances wounding is not
unlawful.

" The Reports above mentioned. contain a great deal of very
valuable information. We have consulted and referred to them ; and,
though we dare not say we have considered everything of value to
be found in such an immense mass of printed matter, we hope that
nothing very material has escaped our notice.

" We have also considered, with care, Lord St. Leonards' Bill as
amended by the Select Committee, and the criticisms of the judges as
found in the Sessional Papers of 1854. These criticisms (many of
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which were unsubstantial and needlessly refined) may be taken to
shew that to frame a code properly is a very difficult task ; bùt we do
not think they, by any means, justify the conclusion that the under-
taking is impracticable.

"We deem it expedient to make an attempt to remove certain
misconceptions, relating to codification, which we have reason to
believe affect the judgment formed by many persons upon the possi-
bility and the utility of the undertaking. These misconceptions
seem to us to originate in a wrong estimate of what can be and is
proposed to be effected by codification.

"lIt is assumed that the object of the process is to reduce to
writing the whole of the law upon a given subject in such a manner,
that, when the code becomes law, every legal question which can arise
upon the subject with which it deals will be provided for by its
express language. When any particular attempt at codification is
judged by this standard, it is easy to shew that the standard is not
attained.

"lIt is also common to argue that, even if such a standard were A-
attained, the result would not be beneficial, as it would deprive the
law of its 'elasticity,' by which is understood the power which the
Courts af Justice a idtpoÎsess of adjustingthe lawtochangingg .. 1 ¶

cirume ances by their deciMsioiin particiildrcãses. it is said that
the law of this~ c~untry is in a sate of èôntihdal development; that
judicial- decisions make it more and more precise and definite by
settling questions previously undetermined ; and that the result is
to adjust the law to the existing habits and wants of the country.
To this process it is said that codification, so far as it goes, would put
an end, and that the result would be to substitute a fixed inelastic
system for one which possesses the power of adjustment to circum-
stances.

"lIt appears to us that these observations may be answered by (
pointing out the object and limits of codification, and 4 y examining I
the real nature of the change which codification would produce.

"lIn the first place, it must be observed that codification merely
means the reduction of the existing law to an orderlywrittensystem
fré~e frm the needless technicalities, obscurities and terdeteis
Whiëh'tbTexerience of its administration has disclosed. The pro-
cess must be graduai. Not only must particular branches of the -2
law be dealt with separately, but each separate measure intended to
codify any particular branch must of necessity be more or less incom-
plete. No one great department of law is absolutely unconnected

LXI
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with any other. For instance, bigamy igr a crime, but, in order to
know whether a person has committed bigamy, it is necessary to
know whether his first marriage was valid. Thus, the definition of
the crime of bigamy cannot be completely anderstood by any one
who is unacquainted with the law relating to marriage. The defin-
ition of theft, again, involves a knowledge of the law relating to
property, and this connects itself with the law of eontract and many
other subjects.

" There are, moreovér, principles, underlying every branch of the
law, which it would be impracticable to introduce into a Code dealing
with a particular branch only. The principles whieh regulate the
construction of statutes supply an illustration of this. A criminal
code nust, of course, be construed likeany other act of Parliament,
but it vould be incongruous to embody in a criminal code the general
rules for the construction of statutes, even if it were considered
desirable to reduce them to a definite form.

- " It is, however, easy to exaggerate the degree of this incomple-
teness. Practically, the great leading branches of the law are to a
great extent distinct from each other; and there is probably no
department which is so nearly complete in itself as the Criminal
Law. The experience of several foreign countries and of British
India bas proved that the law relating to crimes is capable of being

e jy reduced to writing in such a manner as to bc highly useful. Indeed,
s a very large and important part of the criminal law of this country

is already reduced to writing, in statutes, and, in particular, that
portion dealt with by the Consolidation Acts of 1861. And there is
no distinction, in the nature of the subljeet, between the parts of the
criminal law which are written and the parts which are not written.
fHigh treason is defined by statute, and ho is bribery. Why should
it be impossible to define murder or theft ?

" The unwritten portion of the criminal law includes the three
following parts : 1., principles relating ta matter of excuse and justi-
fication for acts which are prima facie criminal; 2., the defmitions of
murder, manslaughter, assault, theft, forgery, perjury, libel, unlawful
assembly, riot, and some other offences of less frequent occurence and
importance ; and, 3., certain parts of the law relating to procedure.
To do for these parts of the criminal law whàt bas already been done
for the rest of it is, no doubt, a rnatter requiring labour and care;
but when so much of the work bas been already done, it seems un-
reasonable to doubt either that the remaining part of the criminal
law can be reduced to wi'iting, or that, when it is written down and
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made to form one body with the parts already written, the whole will
not be improved.

"The objection most frequently made to codification,-that it would,
if successful, deprive the present system of its ' elasticity '-has, we
have reason to believe, exercised considerable influence; but when it
is carefully examined, it will, we think, turn out to be entitled to but
littie, if any, weight. The manner in which the law is, at present,
adapted to circumstances is, first, by legislation, and, secondly, by
judicial decisions. Future legislation could,' of course, be, in no
degree, hampered by codification. It would, on the other hand, be
much facilitated by it. The objection under consideration applies,
therefore, exclusivoly to the effects of codification on the course of
judicial decision. Those who consider that codification will deprive
the common law of its ' elasticity' appear to think that it will hamper
the judges in the exercise of a discretion which they are, at present,
supposed to possess in the decision of new cases as they arise.

"l There is some apparent force in this objection, but its importance
has, to say the least,. been largely exaggerated, and it.is, in our opinion,
certainly not sufficient to constitute, (as some people regard it), a
fatal objection to codification. In order to appreciate the objec-
tion, it is necessary to consider the nature of this so-called discre-
tion which is attributed to the judges. IL seems to be assumed
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that, when a judge is called on to deal with a new combination of
circumstances, ho is at liberty to decide according to bis own views
of justice and expediency; whereas, on the contrary, ho is bound to
decide in accordance witb principles, already established, which he can
neither disregard nor alter, whether they are to be found in previous
judicial decisions or in books of recognized authority. The conse- / i

quences of this are, first, that the elasticity of the common law is
much smaller than it is often supposed to be; and, secondly, that, so-
far as a Code represents- the effect of decided cases and established
principles, it takes from the judges nothing which they possess at
present.

" For example, it never eould be suggested that a judge in this
country has any discretion, at the present day, in determining what
ingredients constitute the cyftne of murder, or what principles should
beapplied in dealing with such a charge under any possible state of
circumstances : and yet the common law definition of murder has,
in its application received a remarkable amount of artificial inter-
pretation. The same observation is applicable to overy other known
offence.

t. I.,
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n" fact, the elasticity so often spoken of as a valuable quality
would, if it existed, be only another name for uncertainty. The

- tgreat richness of the law of England in principles and rules embodied
in judicial decisions, no doubt, involves the consequence that a code,
adequately representing it, must be elaborate and detailed ; but
such a code would not, (except perhaps in the few cases in which the
law is obscure), limit any discretion now possessed by the judges. It
would simply change the form of the rules by which they are bound.

"The truth is that the expression, ' elasticity,' is altogether misused
when it is applied to English law. The great characteristic of the
law of this country, at all events ~of its criminal law, is, that it is
extremely detailed and explicit, and leaves hardly any discretion to
the judges. This may b shown by comparing it with the law of
France. The criminal law of France is founded upon'the Code Penal,
but the decisions of the courts as to the meaning of the code, do not
form binding precedents ; and the result is that the French Courts
can, (within the limits prescribed by the words of the Code Pénal),
decide according to their own views of justice and expediency. In
le exercise of this discretion, they are,.of course, guided, though
they are not bound, by previous decisions. The result is that French
criminal law, under the Code Pénal, is infinitely more elastic than the
Criminal Law of England is or ever has been, although the latter is
founded on unwritten definitions and principles. For instance, it is
stated in a work of great authority, (Chauveau et Hélie, -" Théorie
du Code Pénal," 11, 487-9, Edn. 1861), that, after holding for 27
years, that to kill a man in a duel did not fall within the definition
of " Assassinat," given in the Code Pénal, the Court of Cassation
decided, in 1837, that such an act did fail within it. The authors of
the work in question argue, at great length, that the earlier decisions
were right, and ought to be followed. A comparison of the provi-

Ir. Zsions contained in Part III of our Draft Code, (1) with the provi-
sions, on the same and similar subjects, in the Code Pénal, and the
German STRAFGESETZBUCH (2) will show how numerous and impor-
tant are the questions which these codes leave to be decided, as-they
arise, by judgeés and juries. We may observe, that it is this generality
of language, leaving so much to be supplied by judicial discretion,
which gives to the foreign Codes that appearance of completeness

(1) Part III of the English Draft Code relates to M¶fatters of Justification or
Excuse, and corresponds with Part Il of the Criminal Code of Canada.

vZ German Penal Statutes.
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-which croates so much misconception as to what can or ought to be
effected by a code for this country.

"We think that the precise and explicit character of our own law "e O

is one of its most valuable qualities, and that one great advantage of
codification would be thatin giving the result of an immense amount
of experience in the shape of definite rules, it would preserve this
valuable quality.

'We do not, however, mean to assert that this particularity is
always necessary. Wherever precise and defnite propositions are
to be conveyed, our rules for the construction of statutes, in many
cases, prohibit the employment of general language, and require ce 4 -

elaboration and detail in the structure of a Code ; but where-the
principles of our law admit of any matter being left to the so called
discretion of the judge or jury,. as the case may be, this discretion
can be preserved in a code by the use of general language. An illus- I
tration is supplied by the Extradition Act, (33 and 34 Vict. c. 52,
o. 3), which enacts, amongst other things, that, a fugitive criminal
shail not be surrendered if the offence in respect of which his sur-
render is demanded is one of a political character. It is obvious
that the employment of the expression, ' an offence of apolitical cha-
racter,' might, under circumstances easy to imagine, impose upon
the tribunal the necessity of deciding questions of extreme delicacy
and difficulty, towards the decision of which the mere words of the
Legislature would contribute little or nothing. Another illustration
may be found in section 39 of 33'and 34 Vict. c. 9, where a crime is
referred to as 'of the character known as agrarian.' Numerous ins-
tances occur in the Draft Code in which we have thus, designedly
and of necessity, employed general language. In the part on ' Mat-
ters of excuse and justification,' such expressions as the following
frequently occur: 'Force reasonably necessary for preventing the con-
tinuance or renewal of a breach of the peace' ; and ' Force not dispro-
portioned to the danger to be apprehended from the continuance of the
riot.' In the provision relating to provocation, we speak of ' an in-
suit of such a nature as to deprive an ordinary person of the power of
self-control;' and many other expressions of the like kind occur in
different parts of the Draft Code. All of them leave, and are in-
tended to leave, a considerable latitude to the jury in applying the
provisions of the Draft Code to particular states of fact. In other
cases, a considerable amount of discretion is given to the court.
Thus, for instance, it is declared ta be a question of law whether a
particular order given for the suppression of a riot is 'manifestly
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unlawful'; whether the occasion of the sale, publishing, or exhibi-
tion of certain classes of books, engravings, &c. is such ' as might be
for the pub/ic good,' and whether there is evidenee for the jury of
'excess.' Again, all the provisions relating to libel are so drawn
that wide latitude would be left to the jury in determining whether
a given publication is or is not libellous.

" We believe, upon the whole, that upon a detailed examination of
the Draft Code, it will be found that, in respect of elasticity, it makes

. very little, if any,' change in the existing law. It clears up many
doubts and removes many technicalities, but il neither increases nor
diminishes. to any material extent, if at all, any discretion at present
vested in either Judges or Juries."

Although, as above stated, the opinions of the Judges on the Bills
sent to them by Lord Cranworth were unfavorable, it would seem,
from the following extracts from some of their letters, that the main
objection of the Judges was not directed so much against the prin-
ciple of codification itself as against any such system of codification
as might involve the repeal of the rules of the common law.

LORD CHiEF BARON POLLOCK said: 1' The abolition of the common
law might be productive of very dangerous consequences. I have
no such confidence in the sagacity of any man or any set of men as
to expect that every possibility can be anticipated and every con-
tingency be provided for. Under the protection of the common law
(aided by such statutes as have been passed in furtherance of it), I
know that the pe'ace of society and the safety of individuals is amply
provided for; but I cannot feel the same security if the common-law
be abolished, and we have nothing to look to but a code."

BARoN PARKE said: 'I feel bound to state that in jny opinion the
proposed measure, which is to abrogate the conmmon law with
respect to criminal offences, and put' an end to all its rules and
definitions of offences, is a measure likely to produce no benefit in
the administration of criminal justice, but decidedly the reverse.
My objection to the proposed measure by no means rests upon any
wai îof care and skill in the Commissioners, in the preparation of the
proposed statutory codes, but is founded on the danger of confining
provisions against crimes to these enactments, and repealing in this
respect the rules of the common la'v, which are clear and well
understood, and have the incalculable advantage of being capable of
application to new combinationsof circumstances perpetually occur-
ring. which are decided when they arise, by inference and analogy
to them, and upon the principles on which they rest. Whatever
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care be used in defining offences, and in the language of the proposed.
enactments, it will be impracticable to make the definitions embrace
every possible case that can arise, and consequently many acts which
are criminal, and closely fall within the principle of the rules of the
common law, will be dispunishable, whereas, if the common law is
suftered to continue, it may justly and legally be applied to them."

BARON ALDERSON: "Let the Bill be cônfined to consolidating and
amending, if necessary, the statute law as to these crimes, and adding
new provisions where doubts have arisen from inconvenient construc-
tions by the Courts, either of the words of antecedent statutes, or of
the rules of the common law in particular cases ; but let us retain
the rules and principles of the common law as they have been handed
to us from our predecessors."

MR JUSTIcE COLERIDGE: "I cannot but express an earnest hope
that our common law, that is, the principle of an unwritten tradi-
tionary law, nay not be taken from us. Like many other things in
our constitution, it may seem objectionable in theory, but in its
resuits is found to produce the greatest good."

MR. JUSTICE WIGHTMAN: " Our existing criminal law being partly
written and partly unwritten, the former parts being contained in a
great many statutes, and the unwritten part to be collected from a
mass of authorities to be found in the reports and the works of text
writers upon the subject, is scarcely, if at all, accessible to the bulk
of ler Majesty's subjects, nor indeed to any except such as are
lawyers by profession; and there can, I apprehend, be no doubt but
that if a statute or statutes or code could be framed with such
accurate and clear definitions and provisions as would with certainty
and precision include all offences known to the criminal law, and as
certainly exclude all other cases, it would be one of the greatest of
public benefits. The law would be at once accessible and certain.
With respect to so much of the criminal law as is founded upon
statutes, I am not aware of any well-founded objection that could be
made to the reduction of it into a single statute or partial code, or of
any difficulty in the framing of such a statute. The case, however, is
very different with respect to that part of the criminal law which de-
pends upon the common law. In applying the rules and principles of
the common law to any particular case, the Court is not fettered nor
embarrassed by being obliged to put a construction upon particular
words or expressions, but it is sufficient if the case falls within any
rule or principle to be deduced from the authorities. If, however,
the whole of the criminal law were reduced into one or more statutes,
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that part of it which now depends upon the common law would
become statute law, and, like other statute law, must be construed
according to the words and expressions used in the statute and not
according to general rules and principles, at the risk of raising diffi-
culties, uncertainties, and doubts, from which the law as it exists at
present may be free, and which it may not be easy or even possible
to foresee until the law, as altered, is subjected to the test of actual
practice and experience."

MR. JUSTICE CRESSWELL: "I cannot but think that the abrogation
of the common law will be attended with very considerable danger."

Ma. JUSTICE CROMPTON: "I think it unadvisable to lose the
advantage of the power of applying the principles of the common law
to new offences, and combinations of circumsi9nces, arising from time
to time, which it is hardly possible that any codification, however
able and complete, should effectually anticipate."

Among the changes in the law already made by Canadian statutes,
in recent years, and now confirmed by the Criminal Code, are the
following:

The abolition of appeal to the Privy Council. (51 V., c. 43, s. 1.)
The right of taking evidence of child, toithout oath. (53 V. c. 37,

sec. 13).
The abolition of the right of aliens to a Jury de medietate linguœ.

(R. S. C., c. 174, s. 161).
The abolition of Solitary Confinement, the Pillory, and Deodand,

(R. S. C., c. 181, ss. 34, 35).
The Amendments in the law as to Seduction and .Defilement of girls,

Indecent Acts, Gross Indecency, Incest, Bigamy, Polygamy, Malicious
Injuries, Procedure, etc. (53 V. c. 37, secs. 3-31.)

The punishment of Municipal corruption. (52 Y., c. 42, s. 2.)

The Code provides that, in future, there shall be no committal for
trial by a coroner; and that there shall be no jury de ventre inspi-
ciendo.

It abolishes Attainder, Outlawry, and pleas in abatement.
The terms LAaCENY, EMBEZZLEMENT, etc., are abolished, and the

word THEFT is substituted, as a general term, to comprise all acts of
fraudulent taking, and of fraudulent conversion, misappropriation, and
breach of trust.

It also abolishes the distinction between felonies and misdemeanors,
and modifies, in accordance with this change, the regulation of
arrests, bail, jury challenges, etc.
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The distinction, (for many years pabt merely. nominal), between
principal offenders and accessories before the fact is also abolished ;
and so, also, is the rule that a wife, committing an offence in the
presence of her husband, is presumed to act under compulsion.

The terms "malice " and " malice aforethought " are discontinued;
and corresponding changes are made in the definitions of murder and
manslaughter.

As a general rule, no indictment can, in future, be preferred, without
a preliminary enouiry before the Magistrates.

A prisoner may examine witnesses at the preliminary enquiry;
and he nay make admissions at his trial.

Writs of error are abolished, and alterations are made in regard to
appeals and nev trials ; and, in particular, the right is given to the
3finister of Justice to order a new trial.

The following appear to be new offences:

Breach of trust.
Being masked or disguised by night.
Bribery and corruption of or by a Judge or a menber of parliament.
Conspiracy to bring a false accusation of crime.
Conspiracy to defile a woman.
Disobedience to orders of Court.
Fabricating evidence.
False accounting by clerks.
False statements by public officers.
Killing child in mother's womb.
3Misconduct in respect to dead bodies.
Neglecting to obtain assistance in child birth.
Personation.
Selling offices.
Sendingfalse telegrams.
Sending a telegram or letter in false name.
Spreading false news.
Stealing, between husband and wife, when living apart.

There are also, (amongst other changes and .modifications noted
in the comments), some alterations and amendments, of more or
less importance, in regard to the following subjects:

Abduction.
Accessories after thefact.
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Arson.
Articles of the Peace.
Amendments at Trial
Attempts.
Bigamy.
Burglary.
Calling the jury panel.
Compensation-for loss~of property.
Conspiracies.
Costs.
Disabilities.
Escapes and Rescues.
False statempnts by promoters, directors, &c. of Companies.
Forgery.
Inuictments.
Indecent Acts.
Jurisdiction of General or Quarter Sessions.
Libel.
Linitations of time for pro8ecuting offences.
Manslaughter.
Mischief.
Murder.
iVon-suspension of Civil Remedy.
JVuisances.
Obscene books, pictures, etc.
Perjury.
-Rape.
Restitution.
Riots, etc.
Suicide.
Taking verdict on Sunday.
Trial.
Venue.
Witchcraft.

And, by sec. 4 of the Canada Evidence Act 1893, the accused and
.he husband or wife of the accused are made competent witnesses
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CRIMINAL CODE, 1892.
[55-56 VicT., c. 29.]

AN ACT RESPECTING THE CRIMINAL LAW.
[Assented to 91h July, 1892.]

BER Majesty, by and witb the advice and consent of the Senate
and fHouse of Commons of Canada, enacts as follows

TITLE I.

INTRODUCTORY PROVISIONS.

PART I.

PRELIMINARY.

l. Short titie.-This Act may be cited for all purposes as The
Criminal Code, 1892.

2. commencoment of Aeg.--This 'Act shall come into force on the
first day of July, 1893.

3. Explanation of term.-In this Act the following expressions
have the meanings assigned to them in this section unless the context
requires otherwise :

(a.) The expression " any Act, " or " any other Act," includes any
Act passed or to be passed by the Parliament of Canada, or any Act
passed by the legislature of the late province of Canada, or passed or
to be passed by the legislature of any province of Canada, or passed
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by the legislature of any province included in Canada before it was
included therein ; R.S.C., c. 174, s. 2 (a).

(b.) The expression " Attorney-General " means the Attorney-
General or Solicitor-General of any province in Canada in which any
proceedings are taken under this Act, and, with respect to the North-
west Territories and-thedistrict of Keewatin, the Attorney-General
of Canada; R.S.C., c. 150, s. 2 (a).

(c.) The expression " banker " includes any director of any incor-
porated bank or banking company ; R.S.C., c. 164, s. 2 (g).

(c'.) " Carai knowledge" is complete upon penetration to any
even the slightest degree, and even without the emission of seed.

(d.) The expression " cattle," includes any horse, mule, ass, swine,
sheep or goat, as well as any neat cattle or 'animal of the bovine
species, and by whatever technical or familiar name known, and shall
apply to one animal as well as to many; R.S.C., c. 172, s. 1.

(e.) The expression " Court of Appeal " includes the following
courts:,R.S.C., c. 174, s. 2 (h).

(i.) In the province of Ontario, any division of the H.igh
Court of Justice;

(ii.) In the province of Quebec, the Court of Queen's Bench,
appeal side;

(iii.) In the provinces of Nova Scotia, New Brunswick and
British Columbia, and in the North-west Territories, the Supreme
Court in banc ;
. (iv.) In the province of Prince Edward Island, the Supreme
Court of Judicature;

(v.) In the province of Manitoba, the Court of Queen's Bench;

(f.) The expression " district county or place " includes any divi.
sion of any province of Canada for purposes relative to the admi-
nistration of justice in criminal cases ; R. S. C., c. 174, s. 2 (f).

(g.) The expression " document of title to goods " includes any
bill of lading, India warrant, dock warrant, warehouse-keepers
certificate, warrant or order for the delivery or transfer of any
goods or valuable thing, bought and sold note, or any other document
used in the ordinary course of business as proof of the possession
or control of goods, authorizing or purporting to authorize, either
by endorsement or by delivèry, the pobsessor of such document to
transfer or receive any goods thereby represented or theroin men.
tioned opF referred to ; R.S.C., c. 164, s. 2 (a).

(a.) The expression " document of title to lands " includes any
deed, map, paper or parchment, written or printed, or partly written
and partly printed, being or containing evidence of the title, or any
part of the title, to any real property, or to any interest in any
real property, or any nôtarial or registrar's copy thereof, or any
duplicate instrument, memorial, certificate ur document authorized
or required by any law in force in any part of Canada respecting
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registration of titles, and relating to such title ; R.S.C., c. 164,
s.2 (b).

(i.) The expression " explosive substance "includes any materials
for making an explosive substance; also any apparatus, machine,
implement, or materials used, or intended to be used, or adapted for
causing, or aiding in causing, any explosion in or with any explosive
substance; and also any part of any such apparatus, machine or
implement ; R S.C., c. 150, s. 2 (b).

(j.) ' Finding the indictment " includes also exhib'ting an inform-
ation and making a presentment ; R.S.C., c. 174, s. ý (d).

·Finding the indictment " formerly included the taking of an inquisition:
but it will be seen, by article 642, that, in future, no one is to be tried upon
a coroner's inquisition : and, upon the taking of any such inquisition whereby
any person is charged with manslaughter or murder, the coroner, according to
article 568, must,-if the person so airected be not already charged with the
offence before a magistrate or justice,-have him brought or made to appear
before a magistrate or justice for prosecut ion.

A eriminal Information is an accusation of crime made against a person
by the Attorney General or the Solicitor General without sending an indictment
before a grand jury, and is usually filed, as explained by Sir James F. Stephen,

in cases of misdemeanors having a tendency to disturb the public peace or
"to intérfere with good government, as, for instance. cases of seditious

libels or other libels in which the public are interested, cases of oflicial cor-
ruption or fraud or misconduct, cases of bribery." (1).
Although A PRESENTMENT is made of a true bill when found by a grand jury

upon an indictment laid before them, a presentment properly,so called is a written
charge made against a particular person by a grand jury accusing such person of
an offence of which the grand jury have taken notice from their own knowledge
and observàtion, without any previous indictment being laid before them. Lord
Coke says, " every indictment is a presentment, but every presentment is not
an indictment." (2)

(k.) Having in one's possession, includes not only having in
one's own personal possession, but also knowingly-

(i.) having in the actual possession or custody of any other per-
son; and

(ii.) having in any place (whether belonging to or occupied by
one's self or not) for the use or benefit of one's selfor ofany other
person ; R.S.C., c. 164, s. 2 (1) ; c. 165, s, 2; c. 167, s. 2 ; c. 171, s.
3 ; 50-51 V., c. 45, s. 2 (e).
If there are two or more persons, any one or more of whom.,

with the knowledge and consent of the rest, have any such thing
in his or their custody or possession, it shall be deemed and taken
to be in the custody and possession of each and all of them;

(1.) The expressions " indictment " and " count " respectively
include information and presentment as well as indictment, and
also any plea, replication or other pleading, and any record ; R.S.
C., c. 174, s. 2 (c).

(1) Steph. Dig. Cr. Proc., 126.
(2) 2 Inst. 739.



CRIMINAL CODE OF CANADA.

(m.) The expression " intoxicating liquor " means and ineludes
any alcoholic, spirituous, vinous, fermented or other intoxicating
liquor, or any mixed liquor a part of which is spirituous or vinous,
fermented or otherwise iitoxicating ; R.S.C., c. 151. s. i (d.)

The English Licensing Act 35 & 36 Vict. c. 94. sec. 74, defines intoxicating
liquor as " spirits, wine, beer, porter, cider, perry, and sweets, and any fer-
"mented, distilled, or spirituous liquor which cannot, according to any law for
"the time being in force, be legally sold without a license from the Commis-

sioners of Inland Revenue."

The Canada Temperance Act, 49 Vict. c. 106, s. 2, defines intoxicating liquors
as " any and every spirituous or malt liquor and every wine and any and

every combination of liquors or drinks that is intoxicating and any mixed
"liquor capable of being used as a beverage and part of which is spirituous or

otherwise intoxicating."

And by the Quebec License Act 1878 the words intoxicating liquors mean,
"brandy, rum, whiskey, gin, and wine of all descriptions, ale, beer, lager beer,
"porter cider and all other liquors containing an intoxicating principle, and all
"beverages, composed wholly or in part of any such liquors."

(n.) The expression "justice " means a justice of the peace, and
includes two or more justices, if two or more justices act or have
jurisdiction, and also any person having the power or authority of
two or more justices of the peace ; R.S.C., c. 174, s. 2 (b).

(o.) The ex ression " loaded arms " includes any gun, pistol or
other arm loaded with gun powdor, or other explosive substance,
and hall, shot, slug or other destructive material, or charged with
compressed air and ball, shot, slug or other destructive material;

(o'.) The expression " military law " includes The .Militia Act
and any orders, rules and regulations made thereunder, the Queen's
Regulations and Orders for the Army ; any Act of the United
KÇingdom or other law applying to Her Majesty's troops in Ca-
nada, and all other orders, rules and regulations of whatever nature
or kind soever to which Ier Majesty's troops in Canada are subject ;

(p.) The expression " municipality " includes the corporation of
any city, town, village, county, township, parish or other territorial
or local division ot any province of Canada, the inhabitants
whereof are incorporated or have the right of holding property
for any purpose ; I..S.C., c. 164, s. 2 (j).

(pi.) In the sections of this Act relating to defamatory libel the
word " newspaper " shall mean any paper, magazine or periodical
containing public news, intelligence or occurrences, or any remarks
or observations thereon, printed for sale and published periodically,
or in parts or numbers, at intervals not exceeding thirty-one days
between the publication of any two such papers, parts or numbers,
and also any paper, magazine or periodical printed in order to ho
dispersed and made public, weekly or _oftener, or at intervalo net
exceeding thirty-one days, and containing only or principally adear-
tisements;

(q.) The expression " night " or " night time " means the inter.
val between nine o'clock in the afternoon and six o'clock in the
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forenoon of the following day, and the expression '" day " or " day
time " includes the interval between six o'clock in the forenoon and
nine o'clock in the after-noon of the same day;

(r.) The expression " offensive weapon " includes any gun or other
fire-arm or air-gun, or any part thereof, or any sword, sword bade,
bayonet, pike. pike-head, spear, spear-head, dirk, dagger, knife, or
other instrument intended for cutting or stabbing, or any metal
knuckles, or other deadly or dangerous weapon, and any instrument
or thing intended to be used as a weapon, and all ammunition which
may be used with or for any weapon ; RS.C., c. 151, s. 1 (c).

(s.) The expression " peace officer " includes a mayor, warden,
reeve, sheriff, deputy sheriff, sheriff's officer, and justice of the peace,
and also the warden, keeper or guard of a penitentiary and the
gaoler or keeper of any prison, and any police officer, police constable,
bailiff, constable or other person employed for the preservatjon and
maintenance of the public peace, or for the service or execution of
civil process ;

(t.) The expressions " per-on," " owner, " and other expressions
of the same kind include Her Majesty and all public bodies, bodies
corporate, societies, companies, and inhabitants of counties, parishes,
municipalities or other districts in relation to such acts and things
as they are capable of, doing, and owning respectively.;

(u.) The expression " prison " includes any penitentiary, common
gaol, public or reformatory prison, lock-up. guard room or other
place in which persons charged with the commission of offences
are usually kept or detained in custody ;

(v.) The expression " property-" includes : R.S.C., c. 164, s. 2 (e).

(i.) every kind of real and personal property, and all deeds and
instruments relating, to or evidencing the title or right to any pro-
perty, or giving a right to recover or receive any money or goods;

(ii.) not only such property as was originally in the possession or
under the control of any person, but also any property into or
for which the sanme lias been converted or exchanged and anything
acquired by such conversion or exchange, whether immediately or
otherwise ;

(iii.) any postal card, postage stamp or other stamp issued or
prepared for issue by the authority of the Parliament of Canada, or
of the legislature of any province of Canada, for the payment to the
Crown or any corporate body of any fee,, rate or duty, and whether
still in the possession of the Crown or of any person or corporation;
and such postal card or stamp shall be held to be a chattel, and to
be equal in value to the amount of the postage, rate or duty ex-
pressed on its face in words or figures or both;

(w.) The expression " public officer " includes any inland revenue
or customs oficer, officer of the army, navy, marine, militia, North-
west mounted police, or other officer engaged in enforcing the laws
Telating to the revenue, customs, trade or navigation of Canada;
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(x.) The expression " shipwrecked person "includes any person
belonging to, on board of or having quitted any vessel wrecked,
stranded, or in distress at any place in Canada; R.S.C., c. 81, s. 2 (h.)

(y.) The expression " Superior Court of Criminal Jurisdiction"
means and includes the following courts:

(i.) In the province of Ontario, the three divisions of the High
Court of Justice;

(ii.) In the province of Quebec, the Court of Queen's Bench.
(iii.) In the provinces of Nova Scotia, New Brunswick and

British Columbia, and in the North-west Territories, the Supreme
Court;

(iv.) In the province of Prince Edward Island, the Supreme
Court of Judicature;

(v.) In the province of Manitoba, the Court of Queen's Bench
(Crown side) ;
(z.) The expression " territorial division " includes any county,

union of counties, township, city, town, parish or otherjudicial divi-
sion or place to which the context applies; R.S.C., c. 174, s. 2 (g).

(aa). The expression "I estamentary instrument" includes any
will, codicil, or other testamentary writing or appointment, as well
during the life of the testator whose testamentary disposition it
purports to be as after bis death, whether the same relates to real
or personal property, or both; R.S.C., c. 164, s. 2 (i).

(bb.) The expression " trustee " means a trustee on some express
trust created by some deed, will or instrument in writing, or by parol,
or otherwise, and includes the heir or personal representative of any
such trustee, and every other person upon or to whom the duty
of such trust has devolved or come, whether by appointment of a
court or otherwise, and also an executor and administrator, and an
official manager, assignee, liquidator or other like officer acting
under any Act relating to joint stock companies, bankruptcy or
insolvency, and any person who is, by the law of the province of
Quebec, an 4administrateur " or "fidéicommissaire " ; and the expres-
sion " trust" includes whatever is by that law au " administration"
or "fidéicommission"; R.S.C., c. 164, s. 2 (c).

(cc.) The expression "valuable security" includes any order,
exchequer acquittance or other security entitling or evidencing he
title of any person to any share or interest in any public stock
fund, whether of Canada or of any province thereof, or of the United
Kingdom, or of Great Britain or Ireland, or any British colony or
possession, or of any foreign state, or in any fund of any body
corporate, company or society, whether within Canada or the
United Kingdom, or any British colony or possession, or in any
foreign state or country, or to any deposit in any savings bank or
other bank, and also includes any debenture, deed, bond, bill, note,
warrant, order or other security for money or for payment of money,
whether of Canada or of any province thereof, or of the United
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Kingdom or of any British colony or possession, or of any foreign
state, and any document of title to lands or goods as hereinbefore
defined wheresoever such lands or goods are situate, and any stamp
or writing which secures or evidences title to or interest in any
chattel personal, or any release, receipt, discharge or other instru-
ment, evidencing payment of money, or the delivery of any chattel
personal; and every such valuable security shall, where value is
material, be deemed to be of value equal to that of such unsatisfied
money, chattel personal, share, interest or deposit, for the securing
or payment of which, or delivery or transfer or sale of which, or
for the entitling or evidencing title to which, such valuable security
is applicable, or to that of such money or chattel persona], the
payment or delivery of which is evidenced by such valuable security;
53 Y., c. 37, s. 20.

(dd.)* The expression " wreck " includes the cargo. stors and
tackle of any vessel and all parts of a vessel separated therefrom,
and also the property of shipwrecked persons ;

(ee.) The expression " writing " includes any mode in which
and any, material on which, words or figures whether at length, or
abridged are written, printed or otherwise expressed, or any map
or plan is inscribed.

4. BeaniLngofexpreautonu la other Aets. The expression " mail, "
"mailable matter," " post letter," " post letter bag," and '- post office "
when used in this Act have the meanings assigned to them in The
Post Office Act, and in every case in which the offence dealt with
in this Act relates to the subject treated of in any other Act the
words and expressions used herein in respect to such offence shall
have the meaning assigned to them in such other Act.

The " Post Office Act," assigns to the above expressions the following mean.
ings :-

The expression " MAIL " includes every conveyance by which post letters are
carried, whether it is by land or by water ;

The expression " MAILABLE MATTER " includes any letter, packet, parcel,
newspaper, book or other thing which by this Act, or by any regulation made
in pursuance of it, may be sent by post ;

The expression" POST LETTËR " means any letter transmitted by the post or
delivered through the post or deposited in any post office or in any letter box put
up anywhere under the authority of the Postmaster General, aud a letter shall
be deemed a post letter from the time of its being so deposited or delivered
to the time of its being delivered to the person to whom it is addressed ; and a
delivery to any person authorized to receive letters for the post shall be deemed
a delivery at the post office ; and a delivery of any letter or other mailable
matter at the house or office of the person to whom the letter is addressed, or to
him. or to his servant or agent, or other person considered to be authorized to
receive the letter or other mailable matter, according to the usual manner of
delivering that person's letters shall be a delivery to the person addressed :

The expression " PoST LETTER BAG " includes a mail bag, basket or box, or
,packet or parcel, or other envelope or covering in which mailable matter is
conveyed whether it does or does not actually contain mailable matter ;

The expression " post office " means any building, room, post office railway
car, street letter box, receiving box or other receptacle or place -where post
letters or other mailable matter are received or delivered, sorted;.mâdb up or
despatched;
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5. offences againet imperta statute..-No person shall be pro-
ceeded against for any offence against any Act o1Cthe Parliament
of England, of Great Britain, or of the United Kingdom of GTeat·
Britain and Ireland, unless such Act is, by the express terms thereof,
or of some other Act of such Parliament, made applicable to Canada
or some portion thereof as part of Her Majesty's dominions or pos-
sessions.

. 6. Puntabmuents.-Every one who commits an offence against this
Act is liable as herein provided to one or more of the following
punishments

(a.) Death
(b.) Imprisonment;
(c.) Whipping;
(d.) Fine;
(e.) Finding sureties for future good behaviour;
(f.) If holding office under the Crown, to be removed therefrom;
(g.) To forfeit any pension or superannuation allowance ;
(.) To be disqualified from holding office, from sitting in Par-

liament and from exercising any franchise;
(i.) To pay costs;
(j.) To indemnify any person suffering loss of property by

commission of bis offence.

PART II.

MATTERS OF JUSTIFICATION OR EXCUSE.

7. Generai ruie under cQmmon taw.--All rules and principles of
the common law which render any circumstances a justification or
excuse for any act, or a defonce to any charge, shall remain in force
and be applicable to any defence to a charge under this Act except
in so far as they are hereby altered or are inconsistent herewith.

8.- Genefal rute under tbis Act.-The matters provided for in this
part are hereby declared and enacted to be justifications or excuses in
the case of all charges to which they apply.

9. MhiIdren under seveu.-No person shall be convicted of an
offence by reason of any act or omission of such person when under
the age of seven years.

10. children between seven an rourteen4.-No person shall be con-
victed of an offence by reason of au act or omission of such person
when of the age of seven, but under the age of fourteen years, unlesa



MATTERS OF JUSTIFICATION..

he was competent to know the nature and consequences of bis conduct,
and to appreciate that it was wrong.

It is well established, as a general principle, that the essence of a criminal
offence is the evil or wrongful intent with which the act is done. This is the
doctrine embodied in the legal maxim, Actus non facit reum nisi mens sil rea,
" the act itself does not make a nfian guilty unless his intention were so." 1) Of
course this principle is not to be taken as absolute and without limitation. For
instance, " whenever the law positively forbids a thing to be done, it becomes
"thereupon ipso faclo illegal to do it wilfully. or in some cases even igno-

rantly." (2) In general however, the intention of the party at the time of
committing an act charged as an offence is as necessary to be pr6ved as any
other fact laid in the indictient, though it may happen that the proof of
intention consists in shewing overt acts only, the reason in such cases being
that every man is prima facie supposed to intend the necessary or even
probable or natural consequences of his own acts." (3)
But a child within the age of seven is considered without any capácity to

discern good from evil or right from wrong. and is so conclusively presumed to
be incapable of crime that this presumption cannot be rebutted. Between
the ages of seven and fourteen there is still a presumption, but only prima
facie, that the child is incapable, that is, the presumption is one which may be
rebutted by clear and conclusive evidence of actual capacity. Therefore, when
a child between seven and fourteen-ischarged with an offence it must be proved
not only that he committed the act, but that he did it with a guilty knowledge
ofwrong doing. (4) This primò facie presumption of incapacity will, undoubtedly,
grow weaker and become easier of rebuttal as the child advances towards its
fourteenth vear. In one case, an infant, between eight and nine was found
guilty of burning two barns, and, as it appeared. upon examination, that he
hait malice revenge craft and cunning, he was condemned to be hanged, and
was executed accordingly. (5) In another case a child of ten, after killing his
companion hid himself, and as it appeared by his hiding that he could discera
between good and evil he was hanged. (6) And in 1748, at BuryAssizes, before
Lord Chief Justice Willes a boy of ten was convicted on his own confession of
murdering his bedfellow, a girl of about live years old, and as the whole of the
boy's conduct shewed undoubted tokens of a mischievous discretion the judges
al] agreed that he was a proper subject for capital punishment. (7)

11. i=sanjy.-No person shall be convicted of an offence by
reason of an act done or omitted by him when labouring under
natural imbecility, or disease of the mind, to such an extent as to
render him incapable of appreciating the nature and-quality of the act
or omission, and of knowing that such act or omission was wrong.

2. A person labouring under specifie delusions, but in other
respects sane, shall not be acquitted on the ground of insanity, under
the provisions hereinafter contained, unless the delusions caused
him to believe in the existence of some state of things which, if
it existed, would justify or excuse bis act or omission.

t) Broom's Leg. Max. 6th Ed : 300.
(21 Broom's Leg. Max. 6th Ed : 301.

Reg. v. Prince, L. R., 2 C. C. R. 154.
(3) Broom's Leg. Max. 6th Ed : 304.

R. v. Moore,.3 B. and Ad. 188.
Reg. v. Hicklin, L. R. 3 Q. B. 375.

(4) 4 Bi. Coin. 23.; I Bish. New Cr. Law Com. p. 219; Rex v. Owen, 4 Car.
and P. 236; Rex v. Groombridge, 7 C. and P. 582.

(5) 1 Russ. Cr. 5th Ed. 110 ; Dean's case; I Bale 25, note (u.)
(6) I Russ. Cr. 5th Ed. 110 ; Spigurnal's case, I Hale 26.
17) 1 Russ. Cr. 5th Ed. 110,-11. York's case Fost. 70 et seq.
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3. Every one shall be presumed to be sane at the time of doing
or omitting to do any act until the contrary is proved.

It will be seen by this section that the defence of insanity, in order to be
of any avail must be supported by evidence establishing that the accused
committed the offence, either-

(i) While laboring under natural imbecility or disease of the mind to such an
extent tnat he could not appreciate the nature and quality of lis act, and could
not know that it was wrong, or

(2) While laboring under specific delusions causing him, though sane in other
respects, to believe in the existence of some state of things which if it existed
would justify or excuse bis act.

So that, if the defence be actual insanity, the mere fact of the accused
being insane would not of itself be sufficient. It must be shewn also that when he
committed the offence the accused was so insane, insane to so great an extent,
as to render him incapable of appreciating the nature and quality of his act and
to prevent him from knowing that it was wrong ; and if the defence he that the
accused, though sane in other respects, was when he committed the offence
laboring under some delusion, it must be shewn that the specific delusion under
which be was laboring caused him to believe that there then existed a state of
things which if it had existed in reality would have justified or excused bis act.

Taking the law therefo'e as here expressed a man may be insane and still be
convicted of an offence : in others words notvithstanding bis insanity he will be
heldresponsible and punishable, unless his insanity was such thatit rendered him

'incapable of knowing that what he did was wrong; and although a man may be
laboring under some delusion when he commits an offence he may still be con-
victed of and punished for that offence, unless the delusion wére such that it
made him believe that something then existed which if it had been a reality
would have justified or excused what he did, as for instance a delusion that he
was being violently attacked and in danger of being murdered, and that he
was obliged in self defence to kill bis supposed antagonist.

Medical experts assert that, a knowledge of the wrongfulness of an act may
co-exist with insanity, that, ' in all lunatics and in the most degraded idiots the
"feeling of right and wrong may be proved to exist, " and that, " the whole
"management of insane asylums presupposes a knowledge of right and wrong on

the part of their inmates." (1) On this account it is contended by some that the
legal rule of responsibility should include a not only the knowledge of good and
" evil but the power Io choose the one and refrain from the other "; q2? and that
therefore it should be a good defence to establish that the accused's insanity
prevented him from controlling bis actions and rendered him unable to refrain
from doing the act, although he knew it tobe wrong. t3) This is said to be the
law under the French and the German Codes; and the same principle bas been
adopted by some American Courts. (4) Sir James F. Stephen bas stated that it is
even the law of England. For, although the foregoing article of our code is
identical, in meaning, if not in exact wording, with section 22 of the Draft of
the English Criminal Code, as revised by the four Royal Commissioners
appointed to consider and report thereon, and although in their joint report
those Commissioners declared that section 22, as so revised by them. expressed
the existing law, Sir James F. Stephen,-wh*o was one of the Commissioners,-

() Bucknill Cr. Lun., 59 : Guy and F. Forensic Med., 220.
Woodman & Tidy, For. Med., 874,875; Miller's case, 3 Couper, 16-18.
1 Bish. New Cr. Law Com,, pp. 232-7.
I Beck. Med. Jur., 10 Ed., 723, 724.

(2) Browne's Med. Jur. of Ins., s.s. 13-18; Ray Med. Jur., s.s. 16-19; Whart.
& Stiles Med. Jur., s. 59.

t3) Com. v. Mosler. 4 Pa., 264, 267; I Bish. New Cr. Com., p.p. 224, 239, 240.
(4) 13 Cr. Law Mag., 28; Bradley v. State, 31 Ind. 492; Parsons v. State (Ala.),

9 Cr. Law Mag., 812-828.
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has expressed a different opinion, and, in giving, in one of his books, his
understanding of the law of England on this subject, he there says that, " no act

is a crime if the person who does it is, at the time when it is done, prevented.
*'eitler by defective mental power or by any disease affecting his mind, from

controlling his own conduct." And again he says, "It bas been thought
that the law of England is that the fact that a man is disabled from controlling
his conduct by madness is not. if proved, a good defence to a charge of crime

"in respect of an act so done. This appears Io me to be a mistake traceable
«in part to a misunderstanding of the meaning and in part to an exaggeration
"of the authority of the answers of the judges in MacNaghten's case." (1)

The view here taken by Sir James F. Stephen does not, however, appear to
be the one taken by English judges in general. For instance, in a case of
shooting and wounding in 1812; Mr. Justice LeBlanc charged the jury that if'
they were of opinion that the prisoner was, when he committed the offence,
capable of distinguishing right from wrong, and was not under the influence of

.any illusion which disabled him fromt discerning that he was doing u.wrong
act, he would be guilty in the eye of the law. (2) In another case Where the
prisoner was on trial for murder, Chief Justice Mansfield told the jury that in
order to support the defence of insanity it ought to be proved, by the most
distinct and unquestionable evidence, that* the prisoner was incapable of
judging between right and wrong. (31 And in a case where the prisoner was
charged with shooting at the Queen, Lord Denman, C. J., said to the jury,

The question is whether the prisoner was laboring under that species of
"insanity which satisfies you that he was quite unaware of the nature character
"and consequence of the act he was committing, or, in other words, whether

he was under the influence of a diseased mind, and was really unconscious,
"at the time he was'committing the act, that il was a crime." (4) In effect the
same doctrine was laid 'down by Lord Lyndhurst in a murder trial at Bury in
1831 ; (5) by Baron Bramwell in Hayne's case; (6) by Baron Parke, in Barton's
case; (7) by Mr. Justice Maule, in Higginson's case ; (8) by Mr. Justice Vightman
in Burton's case; (9) by Chief Justice Erle in Leigh's case ; 110) by Chief Justice
Tindal in MacNaghten's ease ; (I1) and by Baron Martin in the Townley murder
case in 1863. (12) In a still more recent case of murder at Chatham, in 1875,
Mr. Justice Brett said. " The man may be mad. I assume that he is so in the
"medical sense of the term; but the question here is whether he is so mad as
"to be absolved from the consequences of what he has done ? He is not so

absolved, though-he is mad, If he be not so mad as not to know what he was
doing, or not to know that he was doing wrong." (13)
Drankennes.-With regard to derangement of the mind by the use of

intoxicating liquors, the rule is that if drunkenness be contracted voluntarily
it will not relieve a person from responsibility for a criminal offence committed
by him while in a drunken condition, whether at the time he knows what &e
is doing or not. (14) Still if the act be one which must, in order to render it a
criminal offence, be done with some particular intent, the fact of ils being done

(1j Steph. Gen. View, Cr. Law, 78, 80.
(2) Bowler's case, Collis. Lun., 673; ! Huss. Cr., 5 Ed., 117, 118.
>3) Bellingham's case, Collis Addend., 636; 1 Russ. Cr. 118.
(4) Reg. v. Oxford, 9 C. & P., 525; I Russ. Cr., 119.
(5) Riex. v. Offord, 5 C. & P., 168 ; 1 Russ. Cr., 119.
(6) Reg. v. Haynes, 1 F. & F., 666; t Russ. Cr, 131.
t7) Reg. v. Barton, 3 Cox C. C., 275; I Russ. Cr., 126.
(8j Reg. v. Higginson, I C. & K., 129: I Russ. Cr., 124.
(9) Reg. v. Burton, 3 F. & F., 772; 1 Russ. Cr., 127, 128.

(10) Reg. v. Leigh, 4 F. & F., 915 ; 1 Russ. Cr., 132, note (e).
(Il1 Reg. v. MacNaghten, 10 Cl. & F., 200; 1 Russ. Cr., 121; Woodman

à Tidy, 872.
(121 Reg. v. Townley, 3 F. & F,, 839; 1 Russ. Cr., 129, 130.
(13) Reg. v. Blomfield, Vide " Lancet," July 3l, 1875; Woodman & Tidy. 871.
(14) Bi. Coin., 26; 1 Hale, 32; I Hawk., P C., c. 1-, s. 6; 1 Russ. Cr., 114.
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when the otiender is in a state of intoxication should be takein into account in
deciding whether he bas such intent or not. (1)

If the drunkenness be involuntary, as if a person be made drunk by stratagem
or fraud, or by some mistake, as by a physician unskilfully administering some
drug or intoxicant to a patient, or if a man become intoxicated in a'ny other way
than by his own voluntary act, he wili .not be responsible for an offence com-
mitted whilé so affected to an extent which prevents him from knowing what
he is doing or from knowng that he is doing wrong. (2) Or, if by habitual
drinking a person become affected by a fixed frenzy, delirium tremens, or other
forn of insanity, whether permanent or intermittent, he cannot be held respon-
sible for an act done by him while thus affected, if he bc thereby rendered
incapable of knowing that the act is wrong, or if he be thereby subjected to
some specific delusion causing him to believe in the existence of some state of
things which, if real, would justify or excuse bis act. (3)

12. compulsion by threata.-Except as hereinafter provided, com-
pulsion by threats of immediate death or grievous bodily harm from
a person actually present at the commission of the oflence sþall be
an excuse for the commission, by a person subject to such threats,
and who believes such threats -will be executed, and who is not a
party to any association or conspiracy the being a party to which
rendered hiin subject to compulsion, of any otfence other than treason
as defied in paragraphs a, b, e, d, and' e of subsectioi one of section
sixty-five, murder, piracy, offences deemed to be piraey, attempting
to murder, assisting in rape, forcible abduction, robbery, causing
grievous bodily harm and arson.

According to this article, (the provisions of which, together with those of
article 13, are included in section 23 of the English Draft Code), a parson is
relieved from responsibility for any offence (other than the offences specially
excepted Dy the article), when committed under compulsion by threats, if it be
proved,-1st, that the threats were of immediate death or grievous bodily harm,
made by some one actually present at the commission of the ofTence; 2nd, that
the person so threatened believed sucli threats would be executed, and 3rd, that
he was not a party to any association or conspiracy rendering him subject to
compulsion.

ILLUSTRATIONS..

A, under compulsion by threats of immediate death or grievous bodily harm
from B, then actually present, sets fire to C's house, believing that B will carry
out bis threats. A is not excused, but is guilty ; because arson is one of the
offences e.rcepted by the article.

A, under compulsion by threats of immediate death or grievous bodily harm
from B, then actually present, commits a comnmon assault upon C, believing
that B's threats will be executed. A is excused; because the offence is one of
those not e.rcepted by the article.

A, under compulsion by threats of death or grievous bodily harm from B,
who is no( aetually present, commits a common assault upon C, believing that
B will carry out bis threats. A is not excused.

(1> Rex v. Meakin, 7 C. & P., 297; Reg. v. Monkhouse, 4 Cox C. C., 55 ; Reg. v.
Cruse, 8 C. & P., 541-546 ; R. v. Moore, 6 Law Rep. (N, S.), 58 [ ; 3 C. & K., 319 ;
I Russ. Cr., Il 5 ; Steph. Gen. View Cr. Law, 81 ; King y. State (Ala.), 8 So. Hep.,
856; 13 Cr. Law Mag., 654; Chatham v. State (Ala.), 9 So. Rep., 607; 13 Cr. L.
Mag., 938; t Bish. New Cr. L. Com. 253.

(2) 1 Russ. Cr., 5 Ed., 1(4; Co. Lit., 247; I Hale, 32 ; 1 Bish. New Cr. Law
Com., 250.

(3) 1 Hale, 30; I Russ. Cr., 114 ; U. S. v. Drew, ý Mason, 28 ; Burrow's case,
1 Lewin, 25.
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A, being threatened with immediate death or grievous bodily barm from B,
who is actually present, commits a common assault on C, but À does not believe
thal B will carry out his threats. A is not excused.

A, as a member of an association or conspiracy, becomes bound to act with
bis co-associates or co-conspirators; and, it being resolved that B shall be
assaulted, A acting under compulsiou by threats of immediate death or grievous
bodily harm from his co-associates or co-conspirators, assaults or assists in the
assault on B. A is not excused.

CompulsIon by foree.-Although the law will not excuse the commission of
any of the above excepted offences,-such as murder, piracy, rape, arson,-done
under cumpulsion by threats even of immediate death, it will be different with
a person who is not a free agent physically, but who is subjected,-not to
threats operating on bis mental faculties,-but to actual physical force exercised
without or against his consent by a third party at the time of the act being done.

ILLUSTRATION.

"If A, by force take the arm of B, in which is a weapon, and thereby kill C,
A is guilty of murder, not B; " (1) for B, in this instance, is as unwittingly the

instrument of A, as, if he were inanimate or unconscious; and his own will has
nothing at all to do with the act, which is* as exclusively the act of A as if the
weapon were in the latter's hand instead of in B's.

Compudsion by necessity.-The law of necessity is paramount over ali other
laws; and it bas been well said that every law'of man, common law or statutory
law, has in it the impliéd exception, which Is of the same force as if expressed,
that obedience shall not be required when it is impossible, and that aract
which is unavoidable is no crime. (2) And, as everything which is necessary for.
a man to do to save his life is treated as compelled, it follows that if I am
attacked by a ruffian who seeks my life, I may kill him if I cannot otherwise
preserve my own life. (3) And, if during an embargo a vessel is by stress of
weather compelled to put into a foreign port and there sell her cargo, for the
preservation of the ,ives and property on board, she will not be adjudged guilty
ýof a breach of the Embargo Act. (4)

ILLUSTRATIONS.

A & B swimming in the sea after a shipwreck, get hold of a plank not large
enough to support both. A pushes off B who is drowned. A commits no crime. j5)

A doctor kills a cbild in the act of birth as the only way to save the life of the
mother. The doctor is justifled. (6)

Where shipwrecked sailors and passengers were escaping in a boat which
would not hold all, the sailors threw some of the passengers overboard. Held
that, unless the presence of the sailors was necessary for the common safety,
the passengers should have been kept in the boat in preference to the sailors. (7)

13. Complusion of wif.-No presumption shall be made *that a
married woman committing an offence does so under compulsion
because she commits it in the presence of her husband.

(1) 1 Russ. Cr., 5 Ed., 139; 1 East. P. C., 225.
(2) Reg. v. Dunnett, 1 Car. & K., 425.
(3) 4 Bt. Com., 183.
(4) The" William Gray," I Paine, 16: 1 Bish. New Cr. Law Com., § 351.
(5) Bacon's Max., No. 5; Burbridge Dig. Cr. Law, 38; t Hawk., c. 28, s. 26.
(6> Step. Gen. View Cr. Law, 2d Ed., 77.
(7> U. S. v. Holmes, 1 Wall Jr., 1 ; Burbridge Dig. Cr. Law, 37.
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This article very properly abrogates the common law doctrine by which a
wife who committed any crime, other than treason or murder, in ber husband's
presence or company, was prima facie presumed to act under his coercion. (1)
Blackstone says that in his day this rule was at least a thousand years old in
England, and that aniong the northern nations of Europe the privilege extended
to every woman transgressing in company with a man, the indemnity being
similar to that accorded to every -slave who committed a joint offence with a
freeman. Its origin is thus clearly deriVa le from the old barbaric notions of
the abject position of the wife in the matr nial relation.

Under this old rule it was held in one case where a wife went from house to
bouse uttering base coin, her husband accompanying ber, but remaining ouitside,
that her act must be presumed to have proceeded from his coercion. (2) While,
however, the common law protected a wife from punishment for any ordinary
crime committed by ber under the coercion of ber husband, or in his company,
which was construed as a coercion, (3) still as the husband's presenoe merely
raised a prima facie presumption of coercion, if the evidence clearly shewed that
she was not drawn to the olrence by the husband, or if she were the principal
inciter of it she was punishable as well as ber husband. (4) And if she committed
an offence voluntarily, or by the bare command, but without the actual presence
of the husband, at the time of committing the offence, she was punishable. (5)
Thus, where a woman was tried for uttering a forged order and ber husband
for procuring ber to commit the offence, and it appeared that although ber
husband had ordered her to do it, he was not present when she did it, the judges,
upon a case reserved, held that the presumption of coercion did not arise, as the
husband was absent at the time of the ut4ering, and that the wife was properly
convicted of the uttering and the husband of the procuring. (6) And, again,
where the husband was a cripple and contined to his bed, his presence when
the wife committed a crime did not exonerate ber; (7) probably because it was
considered that the ordinary prima facie presumption of his presence being a
coercion was destroyed by the stronger presumption that in his crippled condition
he was unable to coerce ber.

By the terms of these two articles, 12 and 13, one rule, in regard to compulsion
or coercion, is laid down for all persons alike, whether married women or not.

14. Ignorancee or the iaw.-The fact that an offender is ignorant
of the law is not an excuse for any offence committed by him.

The doctrine embodied in this article is founded upon the general principle
that every person is presumed to know the law. (8) This presumption is so strong
that it bas been held to be no defence for a foreigner, charged with a crime
committed in England, to shew that the act was no offence in his own country,
and that he did not know be was doing wrong in doing it in England. (9) And a
foreigner, while on board a British ship, which he has entered voluntarily, is as
amenable to British law as if he were on British land. (10) Where a defendant was
convicted of malicious shooting on the high seas upon an indictment laid under
a special statute passed only a few weeks before the offence was committed and
of which statute no notice could have reached the place where the shooting

(1) 1 Hale, 45; I Hawk. P. C., c. 1, s. 9; 4 BI. Com.. 28.
(2) Connolly's case, 2 Lewin, 229; 1 Bish. New Cr. L. Com., p.p. 214, 215.
(3> 1 Russ. Cr., 5 Ed., 139; 1 Hale. 45; 4 BI. Com., 28.
(4) 1 Hale, 516.
(5) 1 Russ. Cr., 5 Ed., 140; 1 Hawk. P. C., c. 1, s. I1.
(6> Rex v. Morris. East. T., 1814, M.S. Bayley, J., & Russ. & Ry., 270.
(7) Reg. v. Cruse, 2 M. C. C. R. 53; 1 Russ. Cr., 147.
(8) Brown's Leg. Max., 6 Ed., 247 et seq., 4 BI. Com., 27; 1 Hale, 42; R. v.

Crawshaw, Bell 303.
(9) Rexv. Esop, 7 C.& P., 456; Barronet's case, 1 E. & B. 1 ; 1 Dears C. C. R.,

51; 1 Russ., 5th Ed., 154.
(10) Reg. v. Sattler, 1leg. v, Lopez, D. & B. C. C., 525.
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happened, the conviction was nevertheless considered perfectly legal: although
the judges recommended a pardon. (1)

In article 21 of this code there is an exception to the general rule that ignorance
of the law shall be no excuse; for it is there enacted that " everyone, acting
"under a warrant or process which is bad in law on account of some defect in
"substance or in fori apparent on the face of it, if lie in good faith, and,
"without culpable ignorance and negligence, believes that the warrant or

process is good in law, shall be protected from crimainal responsibility to the
same extent and subject to the same provisions as if the warrant or process

"were good in law ; and ignorance of ihe law shall in such case be. an excuse."

Ignoranee or mistake of tfct.-Although ignorance of the law is no excuse,
it is otherwise with regard to ignorance or mistake in point of fact, which as a
general rule will be a good and sufficient excuse; (2) for a mistake of fact May
negative the existence of an evil intent, which is the essence of a crime; so that
whenever any one, without fault or carelessness, is, while pursuing a lawful
object, misled concerning facts, and acts upon them as he would be justilled in
doing were they what he believes them to be, he is legally as well as morally
innocent. But the rule will not apply if the mistake he made in the course of
doing any unlawful act, and therefore if some unintended or unfores'en con-
sequence ensue from an act which in itself is wrongful and unlawful, the actor
will be as criminally responsible as if the consequence were intended and
foreseen; (3) nor will the rule apply if the mistake be due to any negligence or
want of due diligence; at least it will not apply so as to exonerate a person
entirely.

ILLUSTRATIONS.

A, in his own house strikes a blow under the mistaken though bona fide belief
that he is striking at a concealed burglar, but by this blow he kills B, a member
of his owu family. A is guilty of no offence (4)

B, pretending by way of a practical joke to be a robber, presents an empty
pistol at A and demands his money. A, believing that B really is a robber,
kills B. A isjustified. (5)

A kills B, a friendly visitor through negligently mistaking him for a burglar.
Although A cannot be convicted of murder he may be convicted of manslaughter
by reason of his having negligently failed to acquaint himself with the true state
of affairs. (6)

And where a physician was inldicted for malpractice, it was no defence that
he was ignorant of facts with which it was his duty to become acquainted. (7)

When a statute makes an act indictable, irrespective of guilty knowledge of
some fact connected with it, ignorance of the fact will be no defence. (8) Take
-the following illustration given by Sir James F. Stephen : " A abducts B, a girl
, of 15 years of age, from her father's house believing in good faith and on
« reasonable grounds that B is 18 years of age. A commits an offence, although if

"B had been 18 years of age she would not have been within the statute." (9)

15. Ezeution orsentence.-Every ministerial officer of any court
authorized to execute alawful sentence, and every gaoler, and every

(1) Rex v. Bailey, Russ. & Ry. 1.
121 4 BI. Com., 27; 1 Iawk. P. C. Curw. ed., p. 5, § 14, note; I Bish. New

Cr. Law Com., 171..
(3) Arch. Cr. Pl., 24; Clarke's Cr. Law, 70.
(4) Reg. v. Levitt, Cro. Car. 558; i Hale 474 ; Burbridge Dig. Cr, Law. 40.
(5) 1 Hale, P. C. 474; Burbridge Dig. Cr. Law,A1.
(6 Hudson v. MacRae, 4 B. & S. 585 ; Whart. C~r. Law, 8 Ed. § 89.
(7» R. v. Macleod, 12 Cox C. C. 534. See also article 212 post p.
(8) 1 Stark. C. P. I96 ; Sedg. Stat. Law, 2d Ed. 80 ; R. v. Myddleton, 6 T. R.

739; R. v. Jukes, 8 T. R. 536; Whart. Cr. Law, § 88.
(9) Steph. Dig. Cr. Law, Art. 34; R. v. Prince, L. R. 2 C. C, R. 154.
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person lawfully assisting such ministerial officer or gaoler, is justiled
in executing such sentence.

16. Execution of process.-Every ministerial officer of any court
duly authorized to execute any lawful process of such court,
whether of a civil or criminal nature, and every person lawfully
assisting him, is justified in executing the same ; and every gaoler
who is required under such process to receive and detain any person
is justified in receiving and detaining him.

17. Execution of wftrrants.-Every one duly authorized to execute
a lawful warrant issued by any court or justice of the peace or other
person having jurisdiction to issue such warrant, and every person
lawfully asistng him, isjustified in executing such warrant; and
every gaoler who is required under such warrant to receive and
detain any person is justified in receiving and retaining him.

18. Execution of erroneous sentence or proes.-If a sentence is
passed or process issued by a court having jurisdiction under any
circumstances to pass such a sentence or issue such process, or if a
warrant is issued by a court or personhaving jurisdiction under any
circumstances to issue such a warrant, the sentence passed or process
or warant issued shall be sufficient to justify the officer or person
authorized to execûte the same, and every gaoler and person lawfully
assisting in executing or carrying out such sentence process or
warrant, although the court passing the sentence or issuing the pro-
cess had not in the particular case authority to pass the sentence or to
issue the process, or although the court, justice or other person in the
particular case had no jurisdiction to issue, or exceeded its or his
jurisdiction in issuing the warrant, or was, at the time when such
sentence was passed or process or warrant issued, out of the district
in or for which such court, justice or person was entitled to act.

In their comments upon sections of the English Draft Code of the same import
as the foregoing articles 15 to 18, the Royal Commissioners said, " The resuit
" of the authorities justifies us in saying that wherever a ministerial officer, who
"•is bound to obey the orders of a court or magistrate, (as, for instance, in
"executing a sentence or effecting an arrest under warrant), and is punishable
"by indictment for disobedience, merely obeys the order which he has received,

he isjustified, if that order was within the jurisdiction of the person giving it.
"And we think that the authorities shew that a ministerial ollicer obeying an
" order of a court or the warrant of a magistrate, is juslifßed if the order or
"warrant was one which the court or magistrate could under any circumstances
"lawfully issue, though the order or warrant was in fact obtained improperly,
" or though there was a defect of jurisdiction in the particular case which might
"nmake the magistrate issuing the warrant civilly responsible; on the plain

principle that the ministerial ofmicer is not bound to enquire what were the
"grounds on which the order or warrant was issued and is not to blame for
"acting on the supposition that the court or magistrate had jurisdiction."

19. Sentence or procees withons jurimtueuo.-Everyofficer,gaoler
or person executing any sentence, process or w-arrarit, and every
person lawfully assisting such officer, gaoler or person shall be pro-
tectedfrom criminal responsability if he acta in good faith under the
belief that the sentence or process was that of a court having juris-
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diction or that the warrant was that of a court, justice of the peace
or other person havingauthority to issue warrants, and if it be proved
that the person.passing the sentence or issuing the process acted as
such a court under colour of having some appointment or commission
lawfully authorizing him to act as such a court, or that the person
issuing the warrant:acted as a justice of the peace or other person
having sueh aùthority, although in fact such appointement or com-
iission did not exist or had expired, or although in fact the court or

the person passing the sentence or issuing the process was not the
court or the person authorized by the commission to net, or the person
issuing the warrant was not duly authorized Lo to net.

It will be seen that article 18 protects an oilicer who executes the sentence or
warrant of a court or person having jurisdiction, generally speaking, but acting,
in the particular case in hand, either without or Jie excess of such jurisdiction
or outside of his or its district ; and that article 19 protects an officer in expcuting
in good faith a sentence or warrant which lie believes bas been passed or issueil
by a duly authorised court or person, if it be proved that it was passed or issued
b% such court or person under some color of lawful authority.

In commenting upon the latter clause the English. Commissioners said,
- Though cases of this sort have rarely arisen in practice, we think we are
' justilied by the opinion of Lord Hale (l Hale, 498), in saying that the order of
- a court, having a color of jurisdiction, though acting erroneously is enough to
- justify the ministerial officer."

20. Arresting the wrong person.-Every one duly authorized to
excute a warrant to arrest who thereupon arrests a person, believing
in good faith and on reasonable and probable grounds that he is the

1)erson named in the warrant. shall be prolectedfrom criminal respon-
.sibility to the sane extent and subject to the same provision as if the
person arrested had been the person named in the warrant.

2. Every one called on to assist the person making such arrest,
and believing that the person in whose arrest lie is called on to assist
is the person for whose arrest the warrant is issued, and every gaoler
who is required to receive and detain such person, shall be protected
to the same extent and subject to the sanie provi'ions as if the
arrested person had been the person named in the warrant,

This article makes an important change. By the common law, if an oflicer
having a- warrant for one person, arrested another, the arrest was illegal and
uniustifiable. For instance, in one case a magistrate issued a warrant ipon a
criminal charge against a man who was described in the warrant by the name
of John H. Under this warrant the constable arrested Richard H..; and,
although the man so arrested was in reality the person against whom the
warrant was intended, and was pointed out, as such, to the constable, by the
prosecutor who supposed the mans name to be John H., Mr. Justice Coltman
directed the jury, and his ruling was afterwards upheld, that a person could not
be lawfully taken under a warrant describing him by a name that did. not
belong to him, unless he had assumed or called himself by the wrong name. (1)

Of course, as a constable could always apprehend, without warrant, any one
suspected on reasonable grounds of having committed a felony he was able to
justify an arrest, on that ground, although he had a warrant wbich happened
to be illegal. (2)

(1) Hoye v. Bush, 1 M. & Gr. 775, 780; 1 Russ. Cr. 5th Ed. 738; Rex v. Hood,
R. & M. C. C. R. 281.

(2) Hoye v. Bush, 1 M. & Gr. 775, 780; 1 Russ. Cr. 710.
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The remarks of the English Commissioners in support of a similar clause in
their draft code are as follows: " This is new. As an officer arresting for felony
"without warrant is by the common law justilled even if he, by mistake, arrests

the wrong person. we think that the one who arrests any person with a
warrant for any offence shall at least be protected from criminal responsibility.
The right of action is not affected bv it."

21. Irregular warrant or process.- - Every one acting under a
warrant or process which is bad in law on account of some defect in
substance oi in form apparent on the face of it, if he in good faith
and. withoùt culpable ignorance and negligence believes that the
warrant or process is good in law, shall be protected from criminal
responsibility to the same extent and subject to the same provisions
as if the warrant or process were good in law, and ignorance of the
law shall in such case be an excuse : (1) Provided, that it shall be a
question of law whether'the facts of which. there is evidence may or
mnay not constitute culpable ignorance or negligence in his so
believing the warrant or process to be good in law.

In reference to this clause in the English Draft Code, the Commissioners said,
« It is at least doubtful on the existing authorities whether a person honestly
- acting under a bad warrant, defective on the face of it, has any defence,
- though doing only what would have been his duty if the warrant was good.

The section as fraied protects him. The proviso is new, but seems to be
- reasonable. It does not touch the question of civil responsibility."

ARRESTS WITHOUT WARRANT.

22. Arrest, by pence ofticer, without warrant, ofrespected ofrender.-
Every peace officer who, on reasonable and probable grounds, believes
that an offence for which the offender may be arrested without
warrant has been commaitted, whether it has been committed or not;
and who, on reasonable and probable grounds, believes that any
person has comnitted that offence, is justified in arresting such
person without warrant, whether such person is guilty or not.

23. Persons assisting peace oeteer to arrest suspet.-Every one
called upon f o assist a peace offlcer in the arrest of a person suspected
of having committed such ofienee as last aforesaid is justifed in
assisting, if he knows that the person calling on him for assistance is
a peace officer, and does not know that there is no reasonable grounds
for the suspicion.

As the common law justified a constable in naking an arrest without warrant,
upon a reasonable ground of suspicion of a felony having been committed,
although no felony had in fact been committed, (2) it was, in so far as felonies
were concerned, identical with the law as now made applicable by article 22 to
the particular offences (enumerated in article 552), for which offenders may be
arrested without warrant.

Of course, the grounds of belief upon which a peace officer acts under this
provision of the law must, as shewn by ail the authorities in point, be such as

(1) See article 14, ante p 14.
(2) Beckwith v. Philby, 6 B..& C. 635; Davies v. Russell, 5 Bing. 354; Hogg v.

Ward, 27 L. J. Ex. 443; 2 Hale 79-93; 1 Russ. Cr. 5 Ed. 721 ; Cowles v. Dunbar,
.M. & M. 37; 2 Oke's Nagist. Syn. 913.
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would lead any reasonable person, acting without bias or prejudice, to believe
the arrested party guilty of the offence. (1)

During the discussion of the clauses of the Code in Committee of the House of
Commons, Sir John Thompson in referring to article 22 said, " This section- is
- to provide for the exoneration of the offcer where an offence has not been
- committed. It is intended to apply to a class of cases in which an offence has
- been attempted but not completed. As, for example, the well-known case,
- which has been decided both ways in England, of a man arrested for picking
- a pocket, when it turned out there was nothing in the pocket. (2) In that case,

without this principle of law, the oflicer would be a trespasser. Again, an
- oflicer bas reason to believe from what he hears and sees that a rape has been
- committed. It may turn out that the offender has only been guilty of an
- indecent assault, that the offence was not conpleted. Under this section the

oflicer would be exouerated. Again, an oflicer going along a highway finds a
- homicide has been committed, and he makes an arrest. It may turn out that
- the homicide was excusable. In all these cases the oflicer bas acted promptly

on information that would satisfy any reasonable man, and he does so at the
peril of justification which he cai only obtain when a judge decides tþat he

"lias had reasonable and probable grounds on which Lo make the arrest."

24. Arrest by any person withont warrant.-Every one is justited
in arresting without warrant any person whom he finds conimitting
any offence for which the offender may be arrested without warrant,
or may be arrested when found committing.

25. If any offence for which the offender may be arrested
without warrant has been committed, any one who, on reasonable
and probable grounds, believes that any person is guilty of that
offence is justiied in arresting him without warrant,.whether such
person is guilty or not.

. 26. Every one is protected from crininal responsibility for arrest-
ing-without warrant any person whom he, on reasonable and probable
grounds, believes he finds committing by night any offence for which
the offender may be arrested without warrant.

The offences for which an offender found commiting any of them may be
arrested without warrant are enumerated in Article* 5b2. sub-section t; and,
alphabetically arranged, they are as follows:

Assaults on the Queen, (Article 71).
Administering, taking or procuring unlawful oaths, (Articles 120, 121).
Abduction, (Article 281).
Arson, setting fires, etc. (Articles 482, 483, 484, 485).
Attempt to damage by explosives, (Article 4,8.
Being at large while under sentence of imprisonment, (Article 159).
Breaking prison, (Article 161).
Bringing stolen property into Canada, (Article 355).
Breaking place of worship, (Articles 408, 4091.
Burglary, housebreaking, shopbreaking, etc. (Articles 4l0, 41 t, 412, 413, 414).
Being found in a dwelling by night, (Article 415).
Being found armed with intent to break a dwellinghouse, (Article 416).

(i) Allen v. Wright, 8 C. & P. 522; Leete v. Hart, 37 L. J., C. P. 157; L. R.,
3 C. P. 322; Greenwood & M's Magist. Guide, 2nd Ed. t 17.

(2) See Reg. v. Collins, L. & C. 471 ; and Reg. v. Brown, 24 Q. B. D. 357, cited
under article 64 post p. 140.
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Being disguised or in possession of housebreaking instruments, (Article 417).
Counterfeiting seals ; Counterfeiting stamps, (Articles 425, 435).
Counterfeiting gold and silver coin; Making coining instruments; Uttering

counterfeit current coin, (Articles 462, 466, 477).
Clipping current coin; Possessing clippings, (Articles 468, 470).
Counterfeiting copper coin. (Article 472).
Counterfeiting foreign gold and silver coin, {Article 473).
Defiling children, (Article 269).
Demanding by threatening letters, (Article 403).
Demanding with intent to steal, (Article 404).
Endangering persons on railways, (Articles '250, 251).
Escapes, (Articles 163, 16).
Extortion by threats, (Article 405).
Forcibly compelling execution of documents, (Article 402).
Forgery ; Uttering forged documents; Possessing forged bank notes; Using

probate obtained by forgery or perjury ; Making, having or using forgery instru-
ments, (Articles 423, 424, 430, 432, 434).

Falsifying registers, (Article 436).
Inciting to mutiny, (Article 72).
Injuring or attempting to injure by explosives, (Articles 247, 248).
Injuring electric telegraph, etc. (Article 492).
Interfering with marine signals, (Article 495).
Murder; Attempt to murder; Accessory to murder, (Articles 231, 232, 235).
Mansiaugliter, (Article 236).
Mischief on railways, etc. (Articles 489, 498, 499).
Piracy ; Piratical Acts ; Piracy with violence, (Articles 127, 128, 129).
Personation, (Article 458).
Riot Act, Offences respecting reading of, (Article 83).
Riotous destruction; Riotous damage, (Articles 85, 86).
Rape; Attempt to commit rape, (Articles 267, 268).
Receiving stolen property, (Article 3141.
Robbery ; Aggravated robbery; Assault with intent to rob, (Articles 398,

399, 400).
Stopping the inail, (Article 40 ).
Suicide, Attenpt at, (Article 238).
Stupefying in order to commit indictable offence, (Article 244).
Treason; Accessory; Treasonable offences, (Articles 65, 67, 68, 69, 70).
Theft by agent, etc. (Article 320).
Unnatural offence, (Article 174).
Wreck. preventing escape from, (Article 254).
Wrecking; Attempt to wreck, (Articles 493, 494).
Wounding, (Articles 24 1, 242).
" FouND co.IMrrrC " has beert held to mean either seeing the party actually

committing the offende or pursui>g him immediately or continuously after he
bas been seen committing it ; so that to justify the arrest, without warrant, of
an offender on the ground of his being found committing an offence, he must be
taken in the very act of committing it, or there must be such fresh and continuous
pursuit of him from his being seen and surprised in the act until his actual capture
that the finding him in the act and his subsequent pursuit and capture may be
considered to constitute one transaction. (1) Immediately means immediately
after the commission of the offence, and not immediatelv after the discovery of
its commission. Pursuit after an interval of three hours would not be a fresh
pursuit. (21 It seems that if the offender be seen in the commission of the offence
by one person he may be apprehended by another who did not see him com-
mitting it. (3)

(1) R. v. Curran, 3 C. & P. 397 ; 1 Russ. Cr., 5 Ed. 715 ; Hanway v. Boultbee,
1 M. & R. 15; Clarke's Magist. Man. 42:

(2) Downing v. Capel, L. R. 2 C. P. 461 ; Leete v. Hart, 37 L. J., C. P. 157.
(3) Rex v. Howarth, R. & M., C. C. R. 207: 1 Buss. Cr. 716 note (g).
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27. Arrest by pehee offeer of person whom he finds committing
ofrene.-Every peace officer is justifed in arresting without warrant
any person whom he finds committing any offence.

2S. Arrest of person fonnd eommitting any offence at night.-
Every one is justified in arresting without warrant any person whom
he finds by night committing. any offence.

2. Eyery peace officer is justified in arresting without warrant any
person whom he finds lying or loitering in any highway, yard or
other place by night, and whom he bas good cause to suspectof
having committed or being about to commit any offence for which
an offender may be arrested without warrant.

Under Article 3 (q.) nighl or night lime is the interval between nine o'clock in
the afternoon and six o'clock in the forenoon of the following day.

29. Arrest during asight.-Every one is protected from criminal
responsibility f'or arresting without warrant any person whom he, on
reasonable and probable grounds, believes to have committed an
offence and to be escaping from and to be freshly pursued by those
whom he, on reasonable and probable grounds, believes to have

*lawful authority to arrest that person for such offence.

It will be noticed that in some of the foregoing articles the word "justfied"
is used, while in others the words used are "prolected from criminal respon-
sibility." The different meanings intended to be conveyed by these two
expressions are explained in the following extract, bearing on the subject, taken
from the report of the English Commissionners: " There is a difference in the

language used in the sections in this part which probably requires explana-
tion. Sometimes it is said that the person doing an act is 'justifßed' in so

"doing under particular circumstances. The effect of an enactment using that
' word would be not only to relieve him from punishment, but also to afford him

a statutable defence against a civil action for what he had done. Sometimes
"it is said that the person doing an act is ' protected from criminal respon-
sibility'under particular circumstances. The effect of an enactment using

"this language is to relieve him from punishment, but to leave his liability to
an action for damages to be determined on other grounds, the enactment
neither giving a defence to such an action where it does not exist, nor taking it
away where it does. This difTerence is rendered necessary by the proposed
abolition of the distinction between felony and misdemeanor. We think that

"in all cases where it is the duty of a peace officer to arrest, (as it is in cases
" of felony). it is proper that he should be protected, as he is now, from civil as
"well as fromn criminal responsibility. 'And as it is proposed to abolish the
"distinction between felony and misdemeanor on which most of the existing

law as to arresting without a warrant depends, we think it is necessary to
"give a new protection from all liability (both civil and criminal) for arrest in
"those cases which by the schene of the Draft Code are (so far as the power of

arrest is concerned) substituted for felonies. In those cases therefore which
"are providod for in,"-Here are mentioned the number of sections of the
Engli h Code which are identical with articles 22, 23, 24, 27, 28 of our Code),-
"the word 'jusified' is used. A private person is by the existing law protected
"from civil responsibility for arresting without warrant a person who is on
"reasonable grounds believéd to have committed a felony, provided a felony has
"actually been committed, but not otherwise. In section 35,"-(identical with
our article 25),-" providing an equivalent for this law, the word used is
"'justified.' On the other hand, where we suggest an enactment which extends
"the existing law for the purpose of protecting the person from criminal pro-

ceedings, we have not thought it right that it should deprive the person
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injured of his right to damages. And in cases in which it is doubtful whether
" the enactment extends the existing law or not, we have thought it better not

to prejudice the decision of the civil courts by the language used. In cases
- therefore such as those dealt with by,"-(Here are mentioned the numbers of
- sections of the English Code which are identical with Articles 19, 20, 2t, 26,
" 29, 36, 37 of our Code),-" we have used the words ' protected from criminal
- responsibilit y.'

POWERS OF ARREST BY PEACE OFFICER AND BY PRIVATE
PERSON CONTRASTED.

With regard to a peace oflicer's powers, the effect of Articles '22, 27 and 28
seems to be that he will bejustified (that is relieved from civil as well as criminal
responsibility), in making an arrest without warrant in any of the following
cases

1. When lie believes, on reasonable and probable grounds, that an offence
for which an arrest without warraût may be made has been committed, and
that the person whom he arrests has comniitted it, whether it turns out that
such offence has been actually committed or not. and whether the person so
arrested be guilty or not.

2. When the persori whom he arrests is found, hy the peace officer himself, in
the act of committing any offence whatever.

3. When the person whom he arrests is found by the peace ofticer lying or
loitering in any highway, yard or othor place, by night, and he has good cause
to suspect the person, so found by him, of having committed or being about to
commit any offence for which an offender may be arrested without warrant, that
is to say any of the offences enumerated in-Article 552, sub-section 1, and alpha-
betically arranged under Article 26.

4. When the person whom lie arrests is found commitling any offence
enumerated in sub-section 2 of Article 552, which offences, arranged alphabeti-
cally, are as follows:

Attempting to injure or poison cattle. (Article 500).
Cruelty to animais, (Article 512).
Cutting booms, or breaking loose rafts or cribs of timber, (Article 497).
Counterfeiting foreign copper coin, (Article 473).
Exporting counterfeit coin, (Article 465).
Keeping cock-pit, (Article 513).
Obtaining by false pretense, (Article 359).
Obtaining execution of valuable securities by false pretense, (Article 360).
Possessing counterfeit current coin, (Article 471).
Possessing counterfeit foreign gold or silver coin, (Article 473).

With regard to a private individual the effect of Articles 23, 24, 25 and 28 is
that he will be jusWiled (that is, relieved from civil and criminal responsibility),
in any of the following cases:

1. In assisting,-when called upon,-a peace officer in arresting any person
suspected of baving committed an offence for which an offender may be arrested
without warrant, provided he knows that the person calling for his assistance is
a peace oflicer, and provided also that he is not aware of there being no
reasonable grounds for suspecting the person sought to be arrested.

2. In arresting without warrant any one whom he himself finds at any time
(day or night) committing any offence for vhich an offender may be arrested
without warrant.

3. In making an arrest, without warrant, of any one whom on reasonable and
probable grounds he believes guilty of any offence for which an offender may be
arrested without warrant, whether such person is guilty or not ; provided,
however, that such offence has been actually committed by sorne one.

4. In arresting without warrant any one whom he himself actually finds, by
night, committing any offence whatever.

Under Articles 26 and 29 a private individual is protected from criminal
responsibility, but not from civil liability in any of the following cases:

1. In making an arrest without warrant of any one whom, on reasonable and
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probable grounds, he believes he finds committing by night any offence for which
an offender may he arrested without warrant.

2. lu arresting, without warraint, anv one whon, on reasonable and probable
grounds, lie believes to have committed an offence and to be escaping froin and
to freshly pursued by those whom lie, on reasonable and probable grounds,
believes to be lawfully authorized to arrest that person for that offence.

Under Article 552, sub-sections 5 and 6, an arrest, without warrant, may also
be made in the following cases (ai Any one found committing any olfence
against the Code upon any property may be arrested by the owner of such
property or by any person authorized by such owner ; and (b) any one found
committing any of the ofTences mentioned in section 119, (conveying intoxicating
liquor on board any of Her Majesty's ships, etc., etc.), may be arrested by certain
oflicers, petty oflicers and non-commissioned officers.

It will be seen, therefore, that, on the one hand, a peace ofilcer arresting
without warrant a person whom he suspects on reasonable grounds of having
committed one of the offences enumerated in Article 552, sub-section 1, will be
justified not only if the person so arrested be innocent, but even if the sispected
offence has not been committed at ail (Article 221 ; while, on the other hand, a
private individual making such an arrest must in order to be juslified shew that
the suspected offence bas been actually committed, (Article 25). -Again, while
a peace officer will bejustiîfed in arresting any person whom he himself finds a:
any lime (whether by day or by night) committing 'any offence whatever,
(Article 27), it is different with regard to a private individual; for it is only
when be finds an offender committing the offence in the night tim, (Article 28),
that a private individual isjuslifled in making an arrest without warrant for
anv offence outside of those enumerated in Article 552, sub-section 1. If it be
in the day time that he finds an offender committing an offence, the offence in
order to justify him in making the arrest without warrant, (Article 24), must be
one of those enumerated in Article 5à2, sub-section 1, or, if not one of those, it
must be one which is being committed against property of which such private
individual is the owner, (Article 552, sub-section 5).

ILLUSTIATIONS.

A, a peace officer believes, on reasonable and probable grounds, that a
burglary bas been committed and that B bas committed it. A arrests B
without warrant. It turns out that no burglary has been committed at ail.
A is justified.

A, a peace officer, believes, on reasonable and probable grounds, that a rape
has been committed on B, and that C has committed it. A arrests C, without
warrant. It turns out that C committed no rape but only a common assault.
A is justified.

A, who is not a peace oflicer, believes, on reasonable and probable grounds,
that a burglary has been committed, and that B has committed it. A arrests B,
without warrant. It turns out that although there was a burglary B did not
commit it. A is justified. .Inthis case if there were no burglary committed
A would not be justified.

A, who is not a peace officer, believes, on reasonable andprobable grounds,
that a rape bas been committed on B by C. A arrests C, wlt'ihut warrant.
It turns out that C committed no rape, but only a common assault. A is not
justilied.

A, a peace officer, finds B in the act of committing an offence, in the day time.
A is justified in arresting B, without warrµi,- whalever the offence may be.

A, who is not a peace officer, finds B in the act of committing a common
assault, in the day time. A is not justified in arresting B, without warrant
but if he were to find B in the day time committing a robbery he would be
justified in arresting him without warrant; or if A were to find B committing a
conimon assaul4 or any other offence ai night, he would be justified in arresting
B, without warrant.

A, a peace oflicer, finds B loitering in a yard by night, and has good cause to

,> 23
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suspect B of being about to commit arson. A is justified in arresting B witliout
warrant.

A, who is not a peace oflicer, believes, on reasonable and probable grounds,
that he finds B committing mischief on a railway by night. A is protected from
criminal responsibilily in arresting B, without warrant.

A, who is not a peace officer, finds B in the act of defiling C, a child under
fourteen. A at once informs D, a peace oflicer, who has not seen thé act.
D (accompanied by A) immediately pursues and overtakes B, and D then arrests
him without warrant. D is justified.

A, a private individual, finds B in the act of stealing and carrying away some
of A's clothing or other elfects. A is justilled in arresting B without warrant.

Under sec. 26 of the Criminal Procedure Act, R. S. C., c. 174. a person to
whom any property was offered for sale or for pawn was, if he had reasonable
cause to suspect that an oflence liad been committed on or with respect to such
property, empowered to apprehend and carry before a justice of the peace the
person offering the same, together with such property, to be dealt with according
to law. But it will be seen, by Article 981 and schedule two of the Code, that
this clause is repealed in common with the whole of chapter 174, R.S.C.

30. statutory power of arrest. Nothing in this Act shall take
away or diminish any authority given by any Act in force for the
time being to arrest detain or put any3 restraint on any person.

31. Force used lu arrests, 4c. Every one justified or protected from.
criminal responsibility in executing any sentence, warrant or process,
or in making any arrest, and every one lawfully assisting hini, is

j ustified orprotected fron criminal responsibility, as the case may be,
in using such force as may be necessary to overcone any force used
in resisting such execution or arrest, unless the sentence, process or
warrant can be executed or the arrest effected by reasonable means
in a less violent manner.

This article is copied from section 41 of the English Draft Code, and is based
upon the principle that, as in making an arrest or in executing any sentence,
warrant. order, or process, a peace ofiicer or other person legally authorized
a s under legal command or compulsion he may, if resisted, repel force with

rce; and if. in using reasonable and necessary force to overcome resistance,
the officer should happen, in the struggle, to kill the person resisting or any of
his accomplices, he will be exonerated; while, on the other hand, if death
should ensue to the officer or any one assisting him, the persons so resisting
will be guilty of murder. (1)

32. Duty of persons arrestlng. It is the du.tyof everyone executing,
Any process or warrant to have it with him, and to produce it if
required.

2. lit is the duty of every one arresting another, whether with or
without warrant, to give notice, where praticable of the process or
warrant under which he acts, or of the cause of the arrest.

3. A failure to fulfil either of the two duties last mentioned shall
not of itself deprive the person executing the process or warrant,
or his assistants, or the person arresting, of protection from criminal
responsibility, but shall be relevant to the inquiry whether the

(1) Fost. 270, '271,,318; 1 Hale, 494; Reg. v. Porter, 12 Cox, C. C. 444; 1 liuss
Cr., 5 Ed. 710, 711.
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process or warrant might not have been executed, or the arrest
effected, by reasonable means in a less violent manner.

The third clause of this article is believed to alter the comnion law.

33. Preventing escape by aight froun arreut.-Every peace officer
proceeding lawfully to arrest, with or without warrant, any person
for any offence for which the offender may be arrested without
warrant, and every one lawfully assisting in such arrest, is justified,
if the person to be arrested takes to flight to avoid arrest, in using
such force as may be necessary to prevent his escape by such flight,
unless such escape can be prevented by reasonable means in a less
violent manner.

34. Every private person proceeding lawfully to arrest wlithoat
warrant any person for any offence for which the offender may be
arrested without warrant is justified, if the person to be arrested
takes to flight to avoid arrest, in using such force as may be neces-
sary to prevent bis escape by flight, unless such escape can be
prevented by reasonable means in a less violent manner : Provided,
that such force is neither intended nor likely to cause death or griev-
ous bodily harm.

35. Every one proceeding lawfully to arrest any person for any
cause other than such offencç as in the last section mentioned is
justißfed, if the person to be af-ested takes to flight to avoid arrest,
in using such force as may be necessary to prevent his escape by
flight, unless such escape can be prevented by reasonable means in a
less violent manner: Provided such force is neither intended nor
likely to cause death or grievous bodily harm.

36. Preventing escape or rescue after arrest-Every one who bas
lawfully arrested any person for any offence for which the offender
may be arrestêd-. without warrant is prolectedfrom criminal respon-
sibility in using such force in order to prevent the rescue or escape
of the person arrested as he bolieves, on reasonable grounds, to be
necessary for that purpose.

37. Every one -who bas lawfully arrested any person for any cause
other than an offence for which the offender may be arrested without
warrant is protected from criminal responsibility in using such force in
order to prevent bis escape or rescue as he believes, on reasonable
grounds, to be necessary for that purpose : Provided that such force
is nei ther intended nor ikely to cause death or grievous bodily harm.

These two articles (36 and 37) seem to extend the common law so-far as
regards private persons. (1)

38. Preventing breaeh or the peace.-Every one who witnessess a
breach of the peace is justzfied in interfering to prevent its conti-
nuance or renewal and may detain any person committing or about

(1) 2-Hale, 83.
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to join in or renew such breach of the peace, in order to give him
into the custody of a peace officer : provided that the person inter-
fering uses no more force than is reasonably necessary for preventing
the continùance or renewal of such breach of the peace, or than is
reasonably proportioned to the danger to be apprehended from the.
continuance or renewal of such breach of the peace.

39. Every peace officer who witnesses a breadh of the peace, and
every person lawfully assisting him, is justified in arrestiug any one
whom he find eommitting such breach of the peace, or whom he,
on reasonable and probable grounds, believes to be about to join in or
renew such breach of the peace.

2. Every peace officer is justified in receiving into custody any
person given into his charge as having been a party to a breach of
the peace by one who hàis, or whom such peace officer, upon reason-
able and probable grounds, believes to have, witnessed such breach
of the peace.

It appears to have always been competent for a peace officer and even for a
private individual to suppress or prevent the continuance of a breach of the
peace, committed in his presence, as well as to arrest the persons committing
it. ,1) " The Common lay, right and duty of conservators of the peace and of ail

persons (according to their power; to keep the peace and to disperse, and, if
necessary, to arrest those who break it, is obvious and well settled." (2) In the

case of an affray, peace officers have even been justified in breaking doors open,
in order to suppress it, or in order to apprehend the affrayers, and either to
carry them before a justice, or by their own authority, imprison them (or a con-
venient time, until the heat was over. (3)

But, what is a breach of the peace ? It is said, in regard to the criminal law
of England, that, " the foundation of the whole system of criminal procedure
" was the prerogative of keeping the peace, which is as old as the monarchy

itself, and which was, as it still is, embodied in the expression, ' The King's
Peace,' the legal name of the normal stale of society." (4) It may, therefore,

be safely asserted that, as all crimes, being public wrongs, tend more or less to
affect or disturb, directly or indirectly, the goodorder and tranquility so essential
to the general welfare of a community, the commission of an offence will nearly
always include or involve a breach of the peace. But there are some offences
which are directed more particularly against the public peace; or in which the
breach of the peace is the prominent feature, such, for example, as an atfray, an
unlawful assembly, a riQt, and the like. (5) An affray, (from affraier, to terrify),
was by the common law the act of two or more persons fighting in some publie
place to the alarm of the public. If the fight were in private, it was no affray, but
an assault ; (6) and mere quarrelsome or threatening words would not amoant
to an affray; although a person, even when he uses no actual force himself, may
nevertheless be guilty of an affray by, for example, assisting at a prize fight. (7)
An unlawful assembly was the meeting together,-in a mianner likely to
endanger the peace,-of three or more persons for the carrying out of sone
common purpose of a private nature, there being no aggressive act actually

(1h Timothy v. Simpson, I C. M. & R. 760; Ingle v. Bell, 1 M. & W. 516; Grant.
v. Moser, 5 M. & G. 123; I Russ. Cr. 714; 1 Hawk. P. C., c. 63, s. 13.

(2) 1 Steph. Hist. Çr. Law, 201.
(3) 4 Steph. Com, 7 Ed. 252.
(4) 1 Steph. Hist. Cr. Law, 184.
(5) 4 Steph. Com. 7 Ed. 238; Harris Cr. Law, 3 Ed. 108.
(6) 4 Steph. Com. 251-2.
(7) Harris Cr. Law, 4 Ed. 11.
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done. (1) When the persons thus unlawfully assembled proceeded or xnoved
forward to the execution of their purpose, but did not get to the point of actually
executing it, it was called a rout; (2) and if they went on to the actual execution
of their purpose, in a violent and alarming manner, it was a riot. 13)

These diffèrences are illustrated thus:
A hundred men armed with sticks meet together at night t consult as to

destroying a fence erected by their landlord. Thus far, they are an unlawful
assembly.

After thus meeting and consulting together, they march in a body in the
direction of the fence. Up to this point there is a roui.

Subsequently, they arrive at the fence, and, amid great confusion and
tumult, they violently pull it down. There is now ariol.

The gist of these oflences has always been, not the lawfulness or the unlaw-
fulness of the object in view, but the unlawful manner of proceeding, that is,
with circumstances of force or violence calculated Io inspire terror. And
therefore it appears that, assembling for an unlawful object and actually
executing it would not be a riot, if done peaceably. (4)

Under chapter 147 R. S. C. (now repealed by the Code) these offences were
defined as follows:

"'Three or more persons who, having assembled, continue together with
- intent unlawfully to execute any common purpose, with force and violence,

or in a mariner calculated to create terror and alarm, are guilty of an unlawfui
assenbly."
- Three or more persons who, having assembled, continue together with

"intent unlawfully to execute any common purpose, with force and violence,
"or in any manner calculated to create terror and alarm, and who endeavor to
"execute such purpose, are, although such purpose is not executed, guilty of a

roui."
" Three or more persons who, having assembled, continue together with
intent unlawfully to execute any common purpose, with force and violence,

"and who wholly or in part, -execute such purpose in a manner calculated to
«create terror and alarm, are guilty of a rioL."

" Two or more persons who light together in a public place in a manner
calculated to create terror and alarm, are guilty of an affray."

The present definitions of riots, unlawful assemblies, affrays and other
similar offences against the public peace, are to be found in articles 79 to 98,
post p.p SUPPRESSION OF RIOT.

40. Every sheriff, deputy sheriff, mayor or other head officer or
acting head officer of any county, city, town or district, and every
magistrate and justice of the peace, is justilîed in using, and ordering
to be used, and every peace officer is justified in using, such force as
lie, in good faith, and on reasonable and probable grounds, believes
to be necessary to suppress a riot, and as is not disproportioned to the
danger which he, on reasonable and probable grounds, believes to
be apprebended from the continuance of the riot.

41. Every one, whother subject to military law or not, acting in
good faith in obedience to orders given by any sheriff, deputy sherif,
mayor or other head officer or acting head officer of any county,
city, town or district or by any magistrate or justice of the peace,

(1) R. v. Vincent, 9 C. & P. 91.
(2) I Hawk., P. C., c. 65, s. 8.
(3) I Hawk., P. C., c. 66, s. 1.
(4) Rawk. c. 65, s. 9; Harris Cr. Law, 4 Ed. 110.
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for the suppression of a riot, isjustified in obeying the orders so given
unless such orders, are manfestly unlawful, and is protected from
criminal responsibility in using such force as he, on reasonable and
probable grounds, believes to be necessary for carrying into effect
such orders.

2. It shall be a question of law whether any particular order is
manifestly unlawful or not.

Opposite to a section identical with this article, the English Commissioners
make in their draft code the following marginal note:

" The protection given by this and the following sections to persons oheying
the orders of magistrates and military officers is perhaps carried to an extent
not yet expressly decided : but see the language of Tindal, C. J., in R. v.
Pinney, 5 C & P , and Willes, J., in Keighley v. Bell, 4 F. & F. î63." And in

the body of their report upon the Draft Code the Commissioners have the
following general remarks in reference to the suppression of riots: " We would
" direct special attention to the sections relating to the suppression of riots,
"particularly to their suppression by the use of military forte. We do not think
"that these sections difler from what would probably be held to be the law if
" cases should ever occur to raise the questions which they determine, but we
"cannot say that every proposition has been expressly held to be law. We must
"observe in regard to all these provisions that the law upon the different matters
"to which they relate has never before, so far as we know, been reduced to an

explicit or systematic form."

42. Every one, whether subjeet to military law or not, who in good
faith and on reasonable and probable grounds believes that serious
mischief will arise from a riot before there is time to procure the
intervention of any of the authorities aforesaid, is justified in using
such force as he, in good faith and on reasonable and probable
grounds, believes to be necessary for the suppression of such riot, and
as is not disproportioned to the danger which he, on reasonable
grounds, believes to be apprehended from the continuance of the riot.

43. Every one who is bound by military law to obey the lawful
command of his superior officer is justified in obeying any command
given him by his superior officer for the suppression of a riot, unless
such order is manifestly unlawf , 1 ;

2. It shall be a question of law whether any particular order is
manifestly unlawful or not.

Sec articles 83 and 84 posi as to reading of Riot Act and dispersion of
rioters.

44. Every one is justified in using such force rnfay be reasonably
necessary in order to prevent the commission of any otience for which
if committed, the offender might be arrested withoutwarrant,(1) and
the commission of which would be likely to cause immediate and
serious injury to the person or properjoQf any one ; or in order to
prevent any act being done which he, on reasonable grounds, be-
lieves would, if committed, amount to any of such offences.

It was always lWwful for any one to use necessary force to prevent the com-
mission of serious crimes; and resistance to the commission of an attempted

(1) See List of these offences under Article 26, ante p 19.
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felony, accompanied with fbrce or violence, might be carried to the extent of
killing the would-be felon, if his purpose could not be otherwise frustrated. (1)
By the above article, the general .rule, allowing the use of necessary force to
prevent crime, is made to inclule the prevention of any of the offences for which
under the Code an arrest may be made without warrant.

The cases of preservation of the peace and prevention of crime are very closely
connected with each other; and the prevention of crime is also closely connected
with self-defence. For example, if a highway robber attack a peaceable citizen
with murderous violence, the person so attacked has three different grounds
upon which he may be justitied in making resistance, even with deadly weapons;
namely, First,-self-defence ; Second,-the right of preventing an ofTence for
which an arrest may be made wihout warrant; and, Third,-.the right to arrest
the offender in the act of committing such offence and on the grouad that it is
elso an offence against the public peace. (2)

When homicide is committed in the prevention of a criminal act accompanied
with violence, the ground upon which it is justiliable is that of necessity; and
therefore the necessity must continue to the time of the killing, or it vll not
justify it. For, although the person upon whom a criminal attack with violence
is made need not retreat, but may at once resist and ·even pursue his anta-
gonist until he finds himself out of danger, still, the kiiling of the offender after
he is properly secured and after the apprehension of danger has ceased would
not be justifiable, but would be murder, unless the blood were still hot from the
contest or pursuit, and then on account of the high provocation it might be held
to be only manslaughter. (3)

45. Self defence against (1) unprovoked and (2) provoked assanits.-
Every one unlavfully assaulted, not having provoked such assault,
is justified in repelling force by Trce, *if the force he uses is not
meant to cause death or grievous bodily harm, and is no more
than is necessary for the purpose of self-defence ; and every one so
assaulted is justifed, though he causes death or grievous bodily harm,
if he causes it under reasonable apprehension of death or grievous
bodily harm from the violence with which the assault was originally
made or with which the assailant pursues his purpose, and if he
believes, on reasonable grounds, that ho cannot otherwise preserve
himseif from death or grievous bodily harm.

46. Every one who bas without justification assaulted another,
or has provoked an assault from that othér, fnay nevertheless justify
force subsequent to such assault, if he uses such force under reason-
able apprehension of death or grievous bodily harm from the violence
of the person first assaulted or provoked, and in the belief, on
reasonable grounds, that it is necessary for bis own preservation from
death or grievous bodily harm: Provided, that-he did not commence
the assault with intent to kill or do grievous bodily harm, and did
not endeavour at any time before the necessity for preserving himself
arose, to kil or do grievous bodily barm : Provided also, that before
snch necessity arose he declined further conflict, and quitted or
retreated from it as far as was practicable.

}1) Handcock v. Baker, 2 Bos. & Pul. 263; 1 Russ. Cr., 5 Ed. 852; I Hale, 481-8,5t7; Reg. v. Bull, 9 C. & P. 22 ; 4 BI. Com. 180; 3 Inst. b5, 56; I East. P. C. 271;I Bish. New Cr. Law Coin., ss. 849-851.
(2) Steph. Hist. Cr. Law, 14.
(3) 1 East., P. C., c. 5, s. 60, p. 293; 4 BI. Com. 185; I Hale 485; I Ituss, Cr.,5 Ed. 852,
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2. Provocation, vithin the meaning ofthis and the last preceding
section, may be given by blows, words or gestuires.

ILLUSTRATIONS.

A strikes B, who defends himself against A's attack, and tries to avoid further
conflict; but A continues his attack with such violence that B, in reasonable
fear of being seriously iijured. or killed, injures or slays A, in order to save
himsell. B is justified.

A calls B a liar or a thief, or slaps his face, or provokes him by gestures such
as by distorting his mouth or laughing at him. li thereupon strikes at A with
a heavy walking stick : A repels the attack, struggles vith him and wrests the
stick from B's grasp, and, after throwing it on the ground, A turns'to go away;
but B, picking up the stick rushes at A, and tries to kill him with it; when A, to
save himself from being injured or killed by B's blows with the stick, strikes B
with his ist and thus causes his death. A is justified.

A, with the object of obtaining a show of excuse for beating and seriously
injuring B, uses towards the latter some very insulting language and gestures,
which provoke B to strike A, vho thereupon knocks B down, jumps upon him,
and having heavy boots on, kicks him to death. A is not justitlied, but is guitty
of niurder.

The force used by way of self-iefence should be proportioned to and should
not exceed wbat is necessary to avoid the attack which is being defended ; and
in order to justify the use of a weapon in self-defence, a person must, if he
thereby kill or seriously injure his antagonist, shew conclusively that that mode
of defending himself was really necessary to preserve his own life or avoid
serious bodily harm, and that, before using it, he retreated as far as he could
and had no other means left of successfully resisting or escaping. (1) In fact
all force used by way of self-defence must in order to be justified or excused,
as such, proceed from necessity; that is to say, it can only be justifled when it is
necessary for the avoidance or prevention of an oflered injury ; t2 ) and in no case
can the force used be justilled if the circumstances shew that the offered injury
could be avoided without it, or if the force used be not for actual self-defence,
but by way of retaliation, no matter what the provocation for such retaliation
may be. For no provocation will, for example, render homicide justifiable or
excuseable. The most that any provocation can do is to reduce homicide to
manslaughter. If one man kill another suddenly, without any or indeed without
considerable provocation, the law implies malice, and the homicide is murder.
Thus if A in passing B's shop distort bis mouth and laugh at B, and B kill him,
it is murder. {3) Or, if A be passing along the street, and B, meeting him, (there
being a convenient space between A and the walli, take the wall of him, and
thereupon- A, upon this slight provocation, kill B, this is murder (4) But if there
be provocation such as tends to greatty excite a person's passion, the killing in
the heat of such passion wili be mansiaughter only. <5) For instance, during a
street row, a soldier ran hastily towards the combatants, when a woman cried
out: " You will not niurder the man, will you ?" The soldier replied: What

is that to you, you bitch?" Upon this the wotnan struck the soldier with an
iron patten in the face, inflicting a severe wound and drawing much blood:
and as she ran away the soldier pursuing her, stabbed ber in the back and
killed her. This was held to be only manslaughter, the smart of the man's
wound and the effusion of blood being considered likely to keep his indignation

(1I Reg. v. Smith, 8 C. & P. 160 ; I Russ. Cr. 5 Ed. 846.
(2) Fost. 273, 275; 4 Bt. Com. 184.
(3) Brain's case, I Hale 455.
(4) I Hale, 455.
(5) Kel. 135 ; I Hale, 466 ; Fost. 20 ; Arch. Cr. P]. & Ev. 20 Ed. 72t. See also

article 229 of the Code post.
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boiling to the moment of the stabbing. (1) And, if a man find another in the act
of adultery with his wife, and kilt him or her, on the spot, this is only
manslaughter, on account of a provocation so great that the law reasonably
concludps it to be unbearable in the first transport of passion. (2) So, if a father
see another in the act of committing an unnatural offence with bis son, and
smarting under this provocation instantly kill him, it is but manslaughter. (3)

There are authorities to the effect that mere words or gestures,-no matter
how insulting or how expressive of contempt or reproach,-will not, without
an actual assault, be suflicient to reduce homicide to manslaughter. (4) But
Mr. Justice Blackburn, in refering to this doctrine, treated it as a generat rule,which, under special circumstances, may have exceptions, as shewn by the
following extract from his remarks in Rothwell's case :-- As a general rule of

law no provocation of words wilt reduce the crime of murder to that of
"manslaughter; but under special circumstances there may be such a provoca-

tion of words as will have that effect; for instance, if the liusband suddenly
"hearing from his wife that she had cominitted adultery, and, he having no

idea of such a thing before, were théreupon to kill her, it might be man-
"slaughter." là) And in commenting on this, Russell expressly agreeswith
Mr. Justice Blackburn's view of the law as here stated (6). There seems te
be no doubt that, if the words which have provoked a killing are threats te do
seriously bodily harm and are accompanied by some act shewing an evident
intention of immediately following them up by actual physical force and
violence. they will in that case also be such a provocation as would reduce the
killing to manslaughter. (7)

Whether a person acting under provocation and killing the provoker of his
wrath, will be guilty of murder or manslaughter, will depend of course not only
upon the nature of the provocation, but upon the nature and violence of the
retaliation, and the weapon, if any used.

For although an assault with violence may reduce the offence of killing te
manslaughter, when the party assailed, immediately, and in the heat of blood,
resents the assault by killing his assailant, (8) it is not to be understood that the
olfence will be extenuated by every trifling provocation which, in point of law,
may amount to an assault, nor even by an actual blow, in all cases; (9) nor
that the retaliation may consist of violent acts of resentment bearing no pro-
portion to the provocation or insult given and proceeding rather from brutal
malignity than from human frailty. All such acts of retaliation are simply
barbarous ; and barbarity will often make malice. (10)

For instance, A & B quarrelled about some money that A had won from B.
and which B wanted back. A would not give up the money ; so B struck him,
and A knocked B down; B got up, and A knocked him down again, and kicked
him. A then put a rope round B's neck and after strangling him dragged bis
dead body into a ditch. A's acts amounted to murder and were so wilful and
deliberate that nothing could justify them. (t t) And where a wife scolded and
chided her husband till he struck lier with a pestle, se that she died, thé
husband was held guilty of murder, the pestle being a weapon likely te
endanger life and the chiding being no provocation to extenuate the act to
manslaughter. (12)

(1) Stedman's case, Fost. 292.
(2) 1 Hale, 486; R, v. Kèlly, 2 C. & K. 814 ; I Russ. Cr, 5 Ed. 687, 692.
(3) R. v. Fisher, 8 C. & P. 182. See article 229 of the Code posi.
(4) Fost. 290.
15) R. v. Rothwell, 12 Cox, C. C. 145; I Russ. Cr. 677.
(6) I Russ. Cr. 677 note (a). See par. 2, article 229 of the Code, post.
(7) Lord Morley's case, I Hale ; 1 East, P. C., c. 5; s. 20, p. 233.
(8) 4 Bt. Com. 191.
(9> Rex. v. Lynch, 5 C. & P. 324; 4 BI. Com. 199; I Russ. Cr. 681.

(10) Keate's case, Comb. 408; I Russ..Cr. 678.
(I1 Rex. v. Shaw, 6 C. & P. 372 ; 1 Russ. Cr. 681.
(12) Kel. 64; 1 Hale, 456 ; I Russ. Cr. 677.
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In order to re<hîce a homicide, upon provocation from murder, to manslaughter
it is essential in all cases that the killing should appear to have been done
immediately upon the provocation being given; for if there be sufficient cooling
time for passion to subside and reason to interpose before the killing, it will be
deliberate revenge, not heat of blood, and will amount to murder; (1) it being
presumed, in that case, that the ofTender ineant (in the terms of article 227, posi)
to cause death, ani was actuattd by vhat, under the old law, was known as
express malice. %2)

47. Prevention orassault with insult.-Every one is justified in
using force in defence of his own person, or that of auy one under
bis protection, from an assault accompanied with insult : Provided,
that he uses no more force than is necessary to prevent such assault,
or the repetition ofit : Provided also, that this section shall notjustify
the wilful infliction of any hurt or mischief disproportionate to the
insult which the force used was intended to prevent.

48. Defence of moveableproperty.-Every one who is in peace-
able possession of any moveable property or thing, and every one
lawfully assisting him, isjustified in resisting the taking of such thing
by any trespasser, or in retaking it from such trespasser, if in either
case he does not strike or do bodily Farm to such trespasser; and if,
after any one, being in peaceable possession as aforesaid, has laid
hands upon any such thing, such trespasser p'rsists in attempting
to keep it or to take it from the possessor, or from any one lawfully
assisting him, the trespasser shall be deemed to commit an assault
without justification or provocation.

Under this article, the fact of a trespasser persisting in attempting to take or
keep the thing after the possessor has laid hands upon it, places the latter in
the position of a person acting in self-defence, as contemplated by article 45.

49. Every one who is in peaceable possession of any-moveable
property or thing under a claim of right, and every one acting under
his authority, is protected from 'criminal re8ponsibility for defending
such possession, even against a person entitled by law to the posses-
sion of such property or thing, if he uses no more force than is
necessary.

50. Every one who is in peaceable possession of any moveable
property or thing, but neither claims right thereto nor acts under
the authority of a person claiming right thereto, is neither justified
nor protected from criminal responsibility for defending his possession
against a person entitled by law to the possession of such property
or thing.

51. nefence of dweiling uouse.-Every one who is in peaceable
possession of a dwelling-house, and every one lawfully assisting him
or aeting by lis authority, is justiled in using such force as is neces-
sary to prevent the forcible bi eaking and entering of such dwelling-

(1) Fost. 296 ; R. v. Thomas, 7 C. & P. 817; Arch. Cr. Pl. & Ev. 20 Ed. 723;R. v. Hayward, 6 C. & P. 157.
(2) R. v. Mason, Fost. 132; R. v. Kirkham, 8 C. & P. 115 ; Arch. Cr. Pl. &

Ev. 723.
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house, either by night or day, by any person with the intent to
commit any indictable offence -therein.

52. Every one who is in peaceable possession'of a dwelling-house,
and every one lawfully assisting him or acting by his authority, is
justified in using such force as is necessary to prevent the forcible
breaking and entering of such dwelling-house by night by any
person, if he believes, on-reasonable and probable grounds,that such
breaking and entering is attempted with the intent to commit any
indictable offence therein.

The distinctions made by these two articles appear to be that, where there is
an actual intent to commit an indictable offence, necessary force to prevent the
breaking and entering may be used whether it is attempted by night or by day ;
but if there be merely a reasonable belief that the breaking and enterirng is
attempted will intent to commit an indictable offence, the attempted breaking
and entering must occur in the night time, to justify the use of force to
prevent it.

Breaking means to break any part of a building, or Io open, by any means,
any door, window, shutter, cellar-flap, or other thing intended to cover openings
to the building or to give passage from one part of it to another; and an entrance
is made as soon as any part of the body of the person entering or any part of
any instrument used by him is within the building. (1)

While these two articles have reference to a breaking and entering vith intent to
commit an indictable offence, article 53 deals with the case of a mere trespasser.

53. Detenceotrealproperty.-Every one who is in peaceable
possession of any hoiuse or land, or other real property, and every
one lawfully assisting him or acting by his authority, is justifed
in using force to prevent any person f-om trespassing on such pro-
perty, or to remove him therefrom, if he uses no more force than is
necessary ; and if such trespasser resists such attempt to prevent his
entry or to remove him such trespasser shall be deemed to commit
an assault without justification or provocation.

Here, again the fact of a trespasser resisting the possessor's lawful efforts to
prevent his entry or to effect his removal from the property places the possessor
in the position of a person acting in self defence as contemplated by section 45.

ILLUSTRATIONS.

A a trespasser enters B's house and refuses to leave il. B is entitled to use
al necessary force to remove.A, but not to strike him. If, on B applying such
necessary force, A resists, which is equivalent to an unprovoked assault, or if he
otherwise actually assault B, B may defend himself, overcome A's resistance,
and persist in using the necessary force to remove A from the bouse. (2)

A, on entering bis own house, found B there and desired him to withdraw,
but B refused to go. Upon this, words ensued between them, and A becoming
excited proceeded to use force, and, by a kick which he gave B, caused his death.
1 was notjustified in turning B out of the house by means of a kick, and was
held guilty of manslaughter. (3)

(1) See Article 407 post.
(2) 1 Bale P. C. 486 ; Burbridge Dig. Cr. L. 195 ; 3 Steph. Hist. Cr. L. 15.
(3) Wild's case, 2 Lew, 214



CRIMINAL CODE OF CANADA.

A and his servant B insisted on placing corn in C's barn, which she refused
to allow A and B insisted and used force; a scuffle ensued, in whic h C received
a blow on the breast, upon which she threw at A, a stone which killed him. It
was held that, as A received the blow in an attempt to invade C's barn against
her will, and as C had a right, in defending her barn, to employ such force as was
reasonably necessary, for that purpose, she was not responsible for the unfore-
seen occurrence which happened in so doing (1).

54. Asserting right to bonne or ian.-Every one is justified in
peaceably entering in the day-time to take possession of any house
or land to the possession of which he, or some person under whose
authority he acts, is lawfully entitled.

2. If any person, not having or acting under the authority of one
baving peaceable possession of any such bouse or land with a claim of
right, lassaults any one peaceably entering as aforesaid, for the
purpose of making him desist from such entry, such assault shall be
deemed to be without justification or provocation.

3. If any person having peaceable possession of such house or land
with a claim of right, or any person acting by bis authority, assaults
any one entering as aforesaid. for the purpose of making him desist
from such entry, such assault shall be deemed to be provoked by the
person entering.

55. Discipline orfmÏnor.-It is lawful for every parent, or person
-in the place of a parent, schoolmaster or master, to use force byj way
of correction-towards any child, pupil or apprenti,ee under bis care,
provided that such force is reasonable under the circumstances.

The doctrine embodied in this article is that a parent, guardian, schoolmaster
or master may inflict upon a minor'child, ward, pupil, or apprentice, under his
care, such force by way of correction as amounts to moderate chastisement.
But he must not go beyond this ; if he does, he will be liable to be.indicted for
assault and battery, or,-if his excessive chastisement causes the òfiild's deaLh,
-for culpable homicide (2). The right of a teacher to chastise his pupil cannot
be greater than that of the parent over the child. And so where a school-
master, beat a scholar for two hours with a thick stick the beating was unlaw-
ful. (3) Nor can the teacher of a mere day scholar, living with the parents,
usurp the parental function of chastising for faults committed at home. (4)

56. mnecipune on .hip.-It is lawful for the master or officer in
command of a ship on a voyage, to use force for the purpose of
main taining good order and discipline on board of his ship, provided
that he believes, on reasonable grounds, that such force is necessary,
and provided also that the force used is reasonable in degree.

57. Surgical operations.-Every one is protected from criminal
responsibility for performing with reasonable care and skill any
surgical operation upon any person for bis benefit, provided that

(1) Hinchcliffes case, i Lew, 161 ; t Russ. Cr. 5. Ed. 687.
(2) 3 Greenl. Ev. s. 63 ; Rex, v. Cheeseman, 7 C. and P. 455 ; Rex v. Hazel, I

Leach, 368 ; 1 East P. C. 236 ; Rex v. Conner 7 C. & P. 438, t Bish. New Cr
Law Com. p. 531.

(3) Rex v. Hopley, 2 F. & J. 202.
(4) 1 Bish. New Cr Law Com. p. 535.
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performing the operation was reasonable, having regard to the
patient's state at the time, and to all the circumstances of the case.

See Article 212 post.

58. Excess.-Every one authorised by law to use force is crimi-
nally responsible for any excess, according to the nature and quality
of the act which constitutes the excess.

59. consent to death.-No one bas a right to consent to the inflic-
tion of death upon himself ; and if such consent is given, it shall
have no effect upon the criminal responsibility of any person by
whom such death may be caused.

ILLUSTRATIONS

If A and B agree to fight a duel together, with deadly weapons, and eifher is
killed in the duel, his consent will make no difference to the criminal responsi-
bility of the other.

If A be suffering from a tumor or other serious malady, he lias a right to allow
B, a surgeon, to perform a surgical operation considered reasonable and neces-
sary for the purpose of relieving or curing him ; and if he happen to die under
or in consequence of the operation, B will (under article 571) be fre from crimi-
nal responsibility if he has* used in the operation reasonable knowledge, care
and skill, as required by article 2 12 post.

60. obedence to'defaeto'law.-Every one is protectedfrom cri-
minal responsibility for any act done in obedience to the laws for tie
time being made and enforced by those in possession (de facto) of the
sovereign power in and over the place where the act is dohe.

PART III.

PARTIES TO TUE COMMISSION OF OFFENCES.

61. Parties to offences.-Principas.-Every one is a party to and
guilty of an offence who -

ta.) actually commits it; or
ib.) does or omits an act for the purpose of aiding any person to

commit the offence; or
jc.) abets any person in commission of the oflence ; or
(d.) counsels or procures any person to commit the offence.
2. If several persons form a common intention to prosecute any

unlawful purpose, and to assist each other therein, each of them is a
party to every offence committed by any one of them in the prose- -
eution of such common purposeL the commission of which offence
was, or ought to have been known to be a probable consequence of
the prosecution of such common purpose.
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62. Every one who counsels or procures another to be a party to
au offence of which that other is afterwards guilty is a party to that
offence, although it may be committed in a way different from that
which was counselled or sùggested.

2. Every one who counsels or -procures another to be a party to
an offence is a party to every offence which that other commits in
consequence of such counselling or procuring, and which the person
counselling or procuring knew, or ought to have known, to be likey
to be committed in consequence of such counselling or procuring.

It will be seen here that the distinctons between principals of the first and
second degree and between principals and accessories before the fact are done
away with, and that all are éxpressly made principals or parties, toand equally
guilty of an offence, who, (a) actually commit it, (b), who do or omit anything
to help its commission. (c) who abet or assist at its commission, or (d) who
counsel or procure its commission.

ln reality, and for all practical purposes the distinctions between principals
and accessories before the fact were removed years ago, and have since existed
only in name. In England, accessories before the fact vere placed on the same
footing, in every respect, with principals, by the 24 and 25 Vict. c. 94 ; and in
Canada the sarme thing was done by the R. S. C. chap. 145, which enacted that
every principal in the second degree and every accessory before the fact to any
felony shouId be tried and punished as a principal felon; that every one aiding,
abetting, counselling or procuring the commission of any misdemeanor should
be tried and punished as a principal offender; and that every one aiding, abettin g,
counselling or procuring the commission of any offence punishable summarily
should also be punishable as a principal offender.

The Code, therefore drops these unnecessary nominal distinctions, and gives
only two classes of persons as being, in regard to the degree of their guilt,
parties.to or implicated in a criminal offence, namely,

PRINCIPALS, AND ACCESSORIES AFTER THE FACT.'

Prineipals.-A principal may be, the actual perpetrator of the act, that is,
the one who, with bis own hands or through an innocent agent, does the act
itself ; he may be one who, before the act is done, does or omits something to
help its commission, he may be one who cou.nsels or procures the doing of it,
or who does it through the medium of a guilty agent : or he may be one who is
present, aiding and abetting another in the doing of it.

To be the actual perpetrator of the act with his own hands, the offender may or
may not be present when it is consummated.

ILLUSTRATIONS.

A purposely lays poison for B, who takes it, -and dies from it, A, aithough
absent when the poison is taken, is the actual perpetrator of the deed. (1).

A and B were hired to unload sacks of oats from a ship and convey them to
C's warehouse, A bringing out the sacks of oats from the ship and putting them
on B's carts, and B drawing the loads from the ship's side to the warehouse. B,
when starting with one of bis loads, called out, " It's ail right," to A. who
shortly afterwards,-while B was awav with the load with which he bad star.
ted,-went to another cart near the vessel, emptied into a nosebag some dats

(1) Fost. -349 ; i Russ. Cr. 5 Ed. 161 ; Burbridge Dig. Cr. Law 42; Vaux's
case, 4 Co. 44 ; Bish. Cr. Law Com, s. 65 1.
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from two sacks on the cart, and then placed the nosebag under the cart. When
B returned to the vessel a few minutes later with the emply cart he took the
nosebag from under the other cart where A had placed it, put it on his cart. and
drove off with it, A then being on the vessel and within a few yards of B. Held,
that as these circunstances shewed one transaction in which A and B both
concurred and in which both were present at some part, though not at evey
part of it, both were properly convicted as principals and actual prerpetrators of
the larceny. (1)

To be the actual perpetrator of the act, by means of an innocent agent, is, for
instance, where an offender, who may be absent when the act is done, uses, as
an instrument to effect his purpose, a child under years of discretion, a mad
man or other person of defective mental capacity, or any one excused from
responsibility by ignorance of fact or other cause. (2)

ILLUSTRATIONS.

Where A induced B a child of nine to take money from bis father's till,'and
give it to A, it was left to the jury to say whether B was acting unconsciously
of guilt at the dictation and as the innocent agent of A (3).

A gives to B a note which he knows is forged, and asks bim to get it cashed.
If B gets iL cashed, not knowing it to be forged, the innocent uttering by him is
the guilty uttering of A, though A is absent wben it is done (4).

If a person employed às an instrument is aware of the nature of the act but
merely concurs in it for the purpose of detecting and punishing the person
employing him, he is, in that case, also considered and treated as an innocent
agent 15).

A person who before the commission of an offence does something to aid in
its being committed may also be a principal without being present when it is
actually committed or completed.

ILLUSTRATIONS.

A, a servant, let B into his master's bouse to steal therein his master's money.
B continued inside until he committed the theft, but A left the bouse before the
theft was actually committed. A was a party to the offence; (6) and would now
be held a principal.

A, a servant, unlocks the door of the house that B may enter and steal
therein, which he does about 20 minutes after A has left the house. A is a
principal offender. (7)

A person who counsels or procures the commission of an offence, or who does
it through the medium of a guilty agent is necessarily absent when the offence
is actually committed ; or, if present, he would be doing or aiding at the very
act itself. It seems to be in the very nature of things that there should. be no
distinction drawn between the guilt of one who procures a crime to be done and
that of the agent who does it for him; or, at least, the distinction, if any, should
not be in favor of the procurer. It is only right that the procurer or any one

(1) Reg. v Kelly, 2 C. and K. 379 ; I Russ Cr. 158.
(2) Fost. 349 ; I Bish. Cr. Law Com. s. 65 t.
(3) Reg. v. Manley: t Cox. C. C. 104 ; 1 Russ. Cr. 160 ; Burbridge Dig. Cr.

Law, 43.
(4) Reg. v. Palmer & Hudson, 1 New Rep, 96.
(5) R. v. Bannen, 2 Mood. C. C. 309 ; 1 C. & K. 295.
(6) Reg. v. Tuckwell, C. & M. 215; i Russ. Cr. 158.
1 Reg. v. Jeffries & Bryant, Gloucester Spr. Ass. 1848; Cresswell & Patterson,

JJ., MSS., S. G., 3 Cox, C. C., 85; I Russ. Cr. 159.
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who commits an offence by the agency of another should be treated as a
principal, whether his agent or instrument be a guilty or an innocent one: for
qui facil per alium facit per se,-what one causes to be done by another is
regarded as done by himself. (1)

The procurement may be personal, that is, personal between the procurer and
the doer; or it may be through the intervention of a third party ; and it will be
sufficient even though thé employer merely direct his agent to procure some
other person without naming him. (2) It may be direct,-by hire, counsel, or
command, or by conspiracy ; or it may be indirect,-by expressly evincing, (that
is, evincing by some words or actions), a liking for, approbation of, or assent to
another's criminal design of committing an offence. (3) Still, a mere silent
acquiescence would not be suflicient. (4)

The procurement must be continuing ; for if the procurer repent, and, before
the offence is committed, actually countermand his order, and the person whom
he lias ordered counselled or procured persists in committing the offence in spite
of the countermand, it seems that the original contriver will not be held respon-
sible as a party to the offence. (5) But, query, would be not, by having coun-
selled the commission of the crime be held (under article 64) guilty of an
attempt to commit it, notwithstanding his subsequent repentance?

If a person order counsel or advise one crime and the person ordered coun-
selled or advised intentionally commit another, as, for instance, if he be ordered
to burn a house and instead of that lie commit a theft, or if his instructions are
to commit a crime against A, and instead o1'doing so he purposely commit the
crime against B, the person so ordering will not be answerable. (6) But if it be
merely by mistake that lie commits the offence against B instead of A, in that
case the person ordering would be responsible. (7) And it is clearly laid down
by the above article, 62, that he who counsels or procures the commission of
any offence is a party to it, although the offence itself be committed»in a wav
different from that which was counselled, and he is a party to every offence
which is committed in consequence of such counselling, and which he knew or
ought to have known to be likely to be committed in consequence of such count-
selling ; and therefore both by this article and by the common law he is liable
for everything that ensues upon the execution of the unlawful act counselled or
commanded.

ILLUSTRA-TIONS.

A commands B to beat C, and B beats him to such an extent that he dies.
A is a party to the murder. (8)

A commands B to burn C's house, and in the burning, the house of D is
burned also. A is a party to the offence of burning D's house. (9)

A hires B to kill C by means of poison; and instead of poisoning him B kills
C by shooting him. A is a party to the murder. (10)

sonetting as an attempt.-When a person with criminal intent solicits or,
advises another to commit an offence, which the other does not commit at ail.

(1) Broom's Leg. Max., 2 Ed. 643 ; Co. Lit. 258 a.
2) Fost. 121, 125; R. v. Cooper, 5 C. & P. 535 ; I Bish. New Cr. L. Com

s677.
(3) R. v. Cooper, 5 C. & P. 535.
(4) Reg. v. Atkinson, 1 Cox, C. C., 330; 1 Bish. New Cr. L. Com., s. 633.
(5) Arch. Cr. Pl. I1.
(6) 2 Hawk., P. C, c. 29, s. 21, 22.
(7) Fost. 370 et seq. ; 2 Hawk., P. C., c. 29, s. 22; I Bish. New Cr. L. Com.,

s. 640.
(8) 4 BI. Com. 37; I Hale, 617.
(9) R. v. Saunders, Plowd,.475.

(10) Fost. 369, 370.
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the soliciting or advising in that case will constitute on the part of the would-be
procurer an attempt to commit the offence solicited or advised by him. (1)

A person may be considered as a principal present aiding and abetting in the
commission of an offence, without his presence being such a strict, actual, imme-
diate presence as would make him an eye or ear witness of what is passing;
it may be a constructive presence. (2) So that if a number of persons set out
together, or in small parties, upon one common design, be it murder or any other
offence, or for any other purpose of an unlawful nature in itself, and each takes
the part assigned to him; some to commit the act, others to watch at proper
distances and stations to prevent a surprise or to favor if need be the escape of
those more immediately engaged ; they are all, provided the act be committed,
present at it, in the eye of the law; for the part taken by each man in his parti-
cular station tended to give countenance, encouragement and protection to the
whole gang and to ensure the success of their common enterprise. (3) ID,
however. the original intention or purpose of persons assembling and setting out
together be a lawful one and if their common purpose be prosecuted by lawful
means, and opposition to them be made by others, and one of the opposing arty
is killed in the struggle, in that case the person actually killing may be guilty
of murder or manslaughter, as circumstances may vary the case, but the persons
engagod with him will not be involved in bis guilt, unless they actually aided
and abetted him in the fact. (4)

63. Accessory after the tact.-An accessory after the fact to an
offence is one who receives, comforts or assists any one who has
been a party to such offence in order to enable him to escape, know-
ing bim to have been a party thereto.

2. No married person whose husband or wife has been a party to
an offence shail become an accessory after the fact thereto by
receiving, comforting or assisting the other of them, and no married
woman whose husband bas been a party to an offence shail become
an accessory after the fact thereto, by receiving, comforting or
assisting in bis presence and by his authority any other person who
has been a party to such offence in order to enable her husband or
such other person to escape.

The evident basis of this offence is that to assist an offender to escape punish-
ment is, in principle, an obstruction of public justice of the same nature as resist-
ing a peace officer in making an arrest, or rescuing a prisoner under arrest, and
other like offences. To be an accessory after the fact a man must be aware of
the guilt of the person whom he harbors or assists. And one does not bec ome
an accessory after the fact by merely neglecting to inform the authorities that a
crime has been committed, or by forbearing to arrest the offender. (5)

The test of an accessory after the fact seemns to be that he renders the principal
offender some active personal belp to enable him to escape punishment, as, by
furnishing him with money or food to .support him in hiding, or by supplying
him with a horse to enable him to fly from bis pursuers, or a bouse or otber
shelter to conceal him in, or by using open force and violence to protect him, or
by conveying instruments to an offender to enable him to break gaol, or by
bribing the gaoler to let him escape. (6) Of course when a person actually
rescues an offender from prison or frorn lawful custody, the rescuer is not only

(1) Reg. v. Gregory, Law Rep. 1 C. C. 77; 10 Cox C. C. 459; I Bish. New Cr.
L. Com., s.s. 767, 772a. . See article 64, post.

(2) I Russ. Cr., 5 Ed. 157.
(3) Fost. 350; 2 Hawk, P. C., c. 29, s. 7, 8; Reg. v. Howell, 9 C. & P. 437.
(4) Fost. 354-5; i Russ. Cr. 163-4.
(5) I Hale, P. C. 618, 619.
(6) 1 Bish. New Cr. L. Com., p. 422; 4 BI. Com. 38.
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guilty of being an accessory after the fact to the other's offence, if he has actually
committed one, but also of the substantive offence of rescue; and he may be
indicted either way at the election of the prosecution. (1) But where the rescue
is effected before the principal ofTender bas been convicted, the prosecution
would probably prefer. to prosecute the rescuer on the substantive offence of
rescue; for when a person is in prison' or in lawful custody upon a criminal
charge it is an offence to rescue him or to help him to break prison, whether the
prisoner be guilty or not of the crime charged against him. (2)

64. Attempts.-Every one who, having an intent to commit an
offence, does or omits an act for the purpose of accomplishing bis
object is guilty of an attempt to commit the offence intented whether
tuder the circumstances it was possible to commit such offence or not.

2. The question whether an act done or omitted with intent to
commit an offence is or is not only preparation for the commission
of that offence, and too remote to constitute an attempt to commit it,
is a question of law.

An attempt is " an abortive or frustated effort : "( 3 ) A bare intention to
commit a criminal offence is not of itself punishable ; but, in order to be so,
there must.be some act or acts amounting either to an actual or an attempted
carrying out of the criminal intention. Thus, if A resolves in his own mind to shoot
B, and openly avows it, he therely commits no criminal offence: (4) but when he
does sometning in execution of his design, and, through being interrupted or
through some unforeseen cause intervening, he falls short of the actual per-
petration of the intended olfence he is guilty of an attempt (5).

An attempt to commit a crime may be made by soliciting another to commit
it. For, as, on the one hand, a person is guilty, as a principal offender, of an
offence which he solicits, advices or incites another to commit, and which
the other actually does commit, (6) so, on the other hand, when a person solicits
advises or incites another to commit an offence which the other does not commit,
the act of soliciting, advising or inciting amounts to an attempt to commit the
offence in view (7). In other words, one who unsuccessfully solicits or advises
the commission tf an offence is guilty of an attempt to commit it ; while one
whose solicitation is successful in procuring the actual commission of an offence
is a party to its commission. Thus, where one wrote to a school boy to meet
him for the purpose of sodomy, but the boy, without even reading the letter,
passed it to the school authorities, it was held that the offence of attempt by
solicitation was complete (8). It is said that an act to constitute an attempt must
be such as directly approximates to or is closely connected with the actual com-
mission of the intended offence. (9) In the application of this principle some nice
questions have arisen as to what acts, on the one hand, are preparation too.

(1) Rex v. Burridge, 3 P. Wms. 439, 483, 485, 493.
(2) Articles 165, 166, 167, post ; Reg. v. Allan, Car. & M. 295; R. v. Haswell,

Russ. & Ry. 458 ; I Bish. New Cr. L. Com., p. 423.
(3) Holloway v. Reg. 17 Q. B. 317; Broom's Com. L. 5 Ed. 856.
(4) See article 959, par. 2, post, as to right to compel persons using threats of

bodily harm to furnish security to keep the peace.
(5) R. v Scoield, Cald. 397, 403 ; 1 East P. C. 58, 225 ; I Bish. New Cr. L.

Com pp. Il1, 113; 1 Russ. Cr. 5 Ed. 188 ; R. v. Connoly, 26 Q. B. (Ont.) 322;
Clark Mag. Man. 2 Ed. 435.

(6) See article 61, ante p. 35.
(7) 2 Steph. Hist. Cr. L. 230 ; R. v. Higgins, 2 East, 5 ; R. v. Daniels, 1 Salk,

380 : R. v. Collingwood, 3 Salk. 42 ; 2 L. R. 1116 ; Woolrych Cr. L. 1194 ; 1
Russ. Cr. 5 Ed. 189.

(8) Reg. v. Ransford, 13 Cox. C. C 9 ; I Bish New Cr. L. Com. p. 462.
(9) Harris.Cr. L. 4 Ed. 16 ; Reg. v. Eagleton, Dears. C. C. 515 ; 1 Russ Cr. 5

Ed. 190 ; 2 Steph. Hist. Cr. L. 224.
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remote to be an attempt, and what, on the other hand, are close enough'to the
ofTence to be an attempt ; it being in many case very diflicult,-some say,'-
impossible, - to distinctly define the dividing line between mere prepara-
lion for an offence and an actual attempt to commit it (1). As an illustration
the case is given of a man who, with intent to commit murder, wvalks to the
place where he purposes to commit it. This act of walking to the place is not
considered an act sufficient to constitute an attempt to murder 12). But if besides
walking to the place, the manwere,on arriving there to meet and fire a pistolshot
at his intended victim, and fail to kill him, either by missing his aim altogether,
or through the shot, though taking effect, not being fatal, he would undoubtedly
be guilty of an attempt to murder. The mere act of buying a box of matches with
the intention of using them to set a corn stack on fire is too remote to constitute
an attempt to set the fire. (3). But where the prisoner had knelt down before a
corn stack, and had lighted a match with the intention of setting the stack on
lire; and then he blew out the light on observing that he was watched ; it was
held that this was an attempt to burn the stack. The accused bad called at the
prosecutor's house, and, on first being refused work and on afterwardsbeing
refused a shilling which he asked for, he became, violent and threatened to burn
up the premises. He was then watched by the prosecutor and bis servant and
seen to go to a neighboring stack where he knelt down and struck a luéifer
match, but discovering tliat he was watched he blew out the lighted match and
went away. (4).

In another case A was charged with attempting to set lire to a dwelling-house,
and B with inciting and hiring him to commit the oflence. Under B's direc-
tions, A had arranged and placed pieces of blanket saturated with coal oil
against the doors and sides of the house, had lighted a match, which he held in
bis fingers till it was burning well, and had then put the light down close to the
saturated blanket with the intention of setting the bouse on fire ; but just before
the flame touched the blanket the light went out, ad he threw the match away
without making any further attempt. Held that the attempt was complete. (5)

If a man were to load a gun and declare bis intention to shoot bis neighbor
with it, this would merely be a preparation of necessary means to commit the
offence; in order to render him guilty of an attempt to shoot there would have
to be, beyond such preparation, some act or movement on the man's part, in the
nature of an endeavor to use the weapon upon the person of his intended victim.

There have been some decisions which have gone a long way towards
treating preparation to commit a crime as an attempt to commit it. For
instance, the procuring of dies for coining bad money bas been treated as an
attempt to coin bad money. (6)

It was formerly considered that an act done with intent to commit an offence
was not an attempt unless done under circumstances rendering it possible to
accomplish the object in view; (7) and so where in an English case A put bis
band into B's pocked with intent to steal what was in it, and the pocket bap-
pened to be empty, it was held that A could not be convicted of an attempt to
steal. (8) But thi: decision bas recently been overruled by the English Court
of Crown Cases Reserved, presided over by Lord Chief Justice Coleridge, who,
in delivering judgment, said, in reference to the pickpocket case,--" This is a
"decision with which we are not satisfled. Reg. v. Dodd proceeded upon the

(1) Steph. Hist. Cr. L. 224. 226.
(2) Remarks of Jervis. C. J. in Reg. v Roberts, 33 Eng. L. & Eq. 553 ; 25 L.

J. M. C. 17.
(3) Remarks ofChief Baron Pollock in R. v. Taylor 1. F. and F. 512.
(4) R. v. Taylor, 1 F. & F. 511.
(5) Reg. v. Goodman, 22 U. C. C. P. 338.
(6) Reg. v. Roberts. Dears. 539; 2 Steph. Hist. Cr. L. 224. [See article 466,

posi, which makes it a substantive offence, - indictable and punishable with
imprisonment for life,-to purchase or have possession of coining instruments.]

(7) Steph. Dig. Cr. L. 3 Ed. 37, 38; R. v. McCann, 28 Q. B. (Ont.) 514.
(8) Reg. v. Collins, L. & C. 471; 33 L. J. M. C. 177; Harris Cr. L. 4 Ed. 17.
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"same view, that a person could not be convicted of an attempt to commit an
offence which he could not actually commit. We are of opinion that Reg. v.
Dodd is no longer law. It was decided on the authority of Reg. v. Collins"

[the pickpocket case], " and that case in our opinion is no longer law." (1).
It will be seen that article 64 of our Code, (which is similar to section 74 of the

English Draft) coincides with the above holding of the English Court of Crown
Cases Reserved, and plainly declares that an intent to commit an offence com-
bined with an act done or omitted for the purpose of accomplishing the object
in view will constitute an attempt, whether, under the circumstances, it was
possible .to commit the intended offence ar not.

TITLE IL.

OFFENCES AGAINST- PUBLIC ORDER, INTERNAL
AND EXTERNAL.

PART IV.

TREASON AND OTHER OFFENCES AGAINST THE
QUEEN'S AUTHORITY AND PERSON.

65. Treason.-Treason is-

(a.) the act of killing Her Majesty, or doing lier anly bodily harm
tending to death or destruction, maim or wounding, and the act of
imprisoning or restraining -her; or

(b.) the forming and manifesting by an overt act an intention to
kill Her Majesty, or to do ber any bodily harm tending to death or
destruction, maim or wounding, or to imprison or to restrain her , or

(c.) the act of killing the eldest son and heir apparent of Her
Majesty, or the Queen consort of any King of the United Kingdom
of Great Britain and Ireland ; or

(d.) the forming and manifesting, by an overt act, an intention to kill
the eldest son and heir apparent of Her Majesty, or the Queen consort
of any King of the United Kingdom of Great Britain and Ireland; or

(e.) conspiring with any person to kilt Her Majesty, or to do ber
any bodily harm tending to death or destruction, maim or wounding
or conspiring with any person to imprison or restrain her ; or

(f.) levying war against Her Majesty either-
(i.) with intent to depose Her Majesty from the style, honour and

royal name of the Imperial Crown of the United ingdom of Great
Britain and Ireland or of any other of Her Majesty's dominions or
countries;

(1) Reg. v. Brown, 24 Q. B. D. 357, 359; 16 Cox C. C. 715.
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(ii.) in order, by force or constraint, to compel Her Majesty to
change her measures or counsels, or in order to intimidate or overawe
both Houses or either House of Parliament of the United Kingdom
or of Canada; or

(g.) conspiring to levy war against Her Majesty with any such
intent or for any such purpose as aforesaid; (1) or

(h.) instigating any foreigner with force to invade the said United
Kingdom or Canada or any other of the dominions of Her Majesty ; or

(i.) assisting any public enemy at war with Her Majesty in such
war by any means whatsoever; or

(j.) violating, whether with her consent or not, a Queen consort,
or the wife of the eldest son and heir apparent, for the time being,
of the King or Queen -egnant.

2. Every one who commit8 treason is guilty of an indictable
offence and liable to suffer death.

The duty of allegiance is based upon the relation which subsists between
him who owes it and the crown, and upon the privileges derived by the former
froma that relation. Allegiance is either nalural or local. Natural allegiance is
that which a natural born subject owes at all times and in all places to the
Crown as head of that society of which he is a member. Local allegiance is
founded upon the protection which a foreigner enjoys for his person, bis family
andct'ects during bis residence here ; and if such foreigner while so resident
here commit an offence which in the case of a natural born subject would be
treason, lie is dealt with as a traitor ; and this is so, whether bis sovereign be
at peace with us or not. (2)

The ingredients set forth in the above article as constituting the crime of
treason are, in effect. fhe same as those which constitute high treason according
to section 75 of the English Draft Code, as revised by the Royal Commissioners;
whose remarks thereon are as follows :

" Our definition of High Treason exactly follows the existing law with one or
" two exceptions which we felt warranted in making. The existing lawdepends
"upon the old statute of 25 Edward 3, St. 5, C. 2, and on the judicial construc-
"tion put upon that act. It is wefl explained in the opinion delivered by the
" late Mr. Justice Willes in Mulcahy v. R., (L. R. 3 H. of L. 318). It has been
"thought better to make the act of killing or wounding the Sovereign in itself

an act. of treason, instead of adopting the artifical construction by which
cutting off the head of Charles the First was not treason in itself but was an
overt act evidencing the compassing of bis death, which was treason withia
the statute of Edward 3. And we bave also thought it right to make conspiring

'to levy war against the Sovereign in itself treason, instead of evidence of
compassing the Sovereign's death. It would in the present day be absurd to
re-enact the provisions which make it high treason to kill the Lord Chancellor

"or a Jâdge of the Superior Courts in the discharge of bis duties. The ordinary
"law as to murder affords sufficient protection."

The principal heads of treason as contained in the statute of Edward 3 are
(a) imagining or compassing the king's death, (b) levying war against the king,
and (c) adhering to the king's enemies; t3) there being no express provision for
any act of violence, towards the king's person, which did not displayan intention
to kill him, and nothing about attempts to imprison or depose the king, conspi-
racies or attempts to levy war, or disturbances however violent which did not

(1) See article 68, posi. 46, for special provisions against levying war within
Canada.

(2) Broom's Com. L. 5 Ed. 877, 878.
(3) 2 Steph. Rist. Cr. L. 243, 249.
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reach the point of levying war ; although there was a proviso (afterwards
repealed by 1 Hen. IV. C. 10), that Parliament in its judicial capacity might
upon the conviction of any person for any political offence hold that it amounted
to high treason, though not specified in the act (1).

After the statute of Edward 3 many acts were passed, from time to time, (and
especially during the period between the beginning of the Reformation and the
end of the Tudor line), for the purpose of adding new treasons ; but nearly ail
these acts were either Iemporary or have in one way or another long since
expired ; and they exercised littie or no permanent influence on the law of
treason, as contained in the old statute, with the wide constructions placed
upon its provisions by learned judges and commentators, whose interpretations
have received, in later legislation, (86 Geo. 3, c. 6, and Il and 12 Vic. c. 121,
full statutory recognition and authority (T).

The statute of Edward 3, taken literally, was too narrow to afford complete
protection to the king's person, power and authority ; but the judges, in their
decisions, and various writers, in their comments upon the subject, held " that
"to imagine the king's death means to intend anything whatever which under
"any circumstances may possibly have a tendency, however remote, to expose
athe king to personal danger or to the forcible deprivation of any part of the
authority incidental to his office (3)."
The mere intention of compassing the king's death seens to have constituted

the substantive offence or corpus delicti in this particular kind of treason; thus
shewing an apparent exception to the general doctrine that a person's bare
intention is not punishable. But, although an overt act was not essential to the
abstract crime, it was always held essential to the offender's conviction.
The compassing or imagining, (that is, the mind's operation in willing or
intending), the death was considered as the treason, and the overt acts were
looked upon as the means employed for executing the offender's traitorous
purpose. . In other words, it was the intention itself that was looked iÏpon as
the crime; but in order to warrant a conviction, it was necessary to make proof
of the manifestation of the intention ·by some overt act tending towards the
accomplishment of the criminal object. And so it was held that, where
conspirators met and consulted together how to kill the king, it was au overt
act of compassing his death, even although they did not then resolve upon any
scheme for that purpose. And ail means made use of, either by persuasion or
command, to incite or encourage others te commit the fact or join in the attempt
to commit it were held to be overt acts of compassing the king's death; and any
person who but assented to any overtures for that purpose was involved in the
sarne guilt. (4)

Mere words of themselves were not regarded as an overt act of treason; for in
Pine's case it was held that his having spoken of Charles I as un'ise, and as
not fit Io be king, was not treason, although very wicked; and that unless it
were by some particular statute no words alone, would be treason. (5) But
words were sometimes relied on to shew the meaning of an act. As, where C,
being abroad, said : " I will kill the king of England if I can corne at him,"
and the indictment, after setting forth these words, charged that C went into
England for the purpose indicated by the words, it was held that C might, on
proof of these facts, be convicted of treason ; for the traitorous intention evinced
by the words uttered converted an action innocent in itself into an overt act of
treason. The deliberate act of writing treasonable words was also considered
an overt act, if the writing were published; for scribere est agere. (6). But even
in that case it was not the bare words themselves that were considered the

(1) 2 Steph. Hist. Cr. L. 250, 253.
(2) 2 Steph. Hist. Cr. L. 255, 262, 279.
(3) 2 Steph. Hist. Cr. L. 263, 268.
(4) Broom's Com. Law, 5 Ed. 880, 881.
(5) 2 Steph. Hist. Cr. L. 308.
(6) 3 Inst. 14, t Hale P. C. I12: 4 BI. Com. 80; Broom's Com. L. 883.
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treason; and the preponderance of authority favored the rule that writings not
published did not constitute an act of treason. (1)

The wide construction placed upon the language of the Statute of Treasons is
shewn by the words of Coke, who, in referring to the cases of Lord Cobham
and the Earl of Essex, says : "l He that declareth by overt act to depose the king

does a suflicient overt act to prove that he compasseth and imagineth the
death of the king. And so it is to imprison the king or to take the king into
his power and to manifest the sanie by some overt act. And if a subject
conspire with a foreign prince to invade the realm by open hostility, and
prepare for the same by some overt act, this is a suflicient overt act for the
death of the king." (2) Hale coincides with Coke and adds that, " to levy war

"against the king directly is an overt act of compassing the king's death, and
that a conspiracy to levy such a war is an overt act to prove it." (3) Foster

following in the same strain, says: " The care the law hath taken for the per-
sonal safety of the king is extended to everything not fully and deliberately
done or attempted whereby his life miay be endangered ; and thereforre the

"entering into neasures for deposing or imprisoning him or to get bis person
into the power of conspirators, are overt acts of treason within this branch of
the statute ; for experience hath shewn that between the prisons and the
graves of princes the distance is very smalL. Offences which are not so
personal as those already mentioned have been with great propriety brought
within the same rule, as having a tendency, though not so immediate, to the
sane fatal end; and therefore the entering into measures in concert with
foreigners and others in order to an invasion of the kingdom, or going into a
foreign country, or even purposing to go thither to that end, and taking any

'steps in order thereto, are overt acts of compassing the king's death." <4)
Foster adds that a '- treasonable correspondence with the enemy " is an act of
compassing the king's death; and in support of this he refers to Lord Preston's
case, (5) in which it was held that taking a boat at Surrey Stairs in Middlesex
to ge on board a ship in Kent, for the purpose of conveying to Louis XIV a
number of papers informing him of the naval and military condition of England
and to so help him to invade England and depose William and Mary, was an
overt act of treason by compassing and imagining the death of William and
S!ary. (6) A wide construction was also put upon the expression " adhering to
the king's enemies "; its nieaning being held to include any assistance given to
aliens in open hostility against the king,-as, by surrendering to them a castle
of the king's for reward, or selling themi arms, etc., or cruising in a ship with
enemies to the intent to destroy the king's subjects. (7)

With regard to - levying war " Sir James F. Stephen says: "The difTerence
"between the commonest unlawful assembly and a civil war is one of degree,

and no definite line can be drawn at which riot ends and war begins. There
bas been a double current of authority on this point from the date of the 25
Edw. 3 to our own days. On the one hand the statute declares, and the com-
mentators have been careful to insist on the declaration, that in order to be
treason the war levied must be against the king. No amount of violence,
however great, and with whatever circumstances of a warlike kind it may be
attended, will make an attack by one subject on another high treason. On the
other band any amount of violence, however insignificant, directed against the
king will be high treason, and as soon as violence has any' political object
it is impossible to say.lhat it is not directed] against the king, in the sense of
being armed opposition to the lawful exercise of bis power." (8)

(1) Algernen Sidney's case, 9 How. St. Tr. 8t8 ; Broom's Com. L. 883.
(2) 3 Inst. 6, 12, 14; 2 Steph. Hist. Cr. L. 266.
(3) 1 Hale P. C. 110; 2 Steph. Hist. Cr. L. 266.
(4) Fost. 195 ; 2 Steph. Hist. Cr. L. 267, 8. -
(5) Fost. 197.
(6) 12 State Trials, 646 ; 2 Steph. Hist. Cr. L. 267; Broom's Com. Law 882.
(7) Hawk. P. C. s.s. 23-28 ; 2 Bish. New Cr. L. Com. s 1212.
(8) 2 Steph. Hist. Cr. L. 268. For a full and interesting account of the law of

treason sce Stephen's History of the Crim. Law of England, 2ndYot: pp. 241-297.
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A levying of war amounting to treason appears to consist of two elements,-
(1) the intent existing in the mind of the offender either forcibly, to overthrow
the government or to compel it through fear to yield something to which it
would not otherwise assent ; and (2) some overt act in the nature of war or of
preparation for or threatening it (1).

It may perhaps be safe to say that when open force and violence, however
extensive or serious, is not sucli as directly or indirectly attacks the sovereign
or the government or their power and authority, or is not such as tends in
some way to forcibly overthrow, coerce, or intimidate them or either of them, it
will not be treason ; and, although exceptional cases may arise in which the
line of division between a riot and treason by levying war may not be distinct, it
should not, as a general rule, be a dillicult matter,-under the law as expressel
in the present Title,-to distinguish between circumstances amounting to levying
war, under articles 65 and 68, and the riotous offences dealt with,-according
to their differences of extent and gravity,-under articles 80, 83, 84, 85 and 86.

Every prosecution for treason, (except treason by killing ler Majesty, or
where the overt act alleged is an attempt to injure the person of Her Majesty),
must be commenced within three years from the time of the commission of the
offence : and no person is to be prosecuted under the provisions of article 65 or
of article 69 for any overt act of treason expressed in or declared by open and
advised speaking, unless information of such overt act and of the words by
which the same was expressed or declared is given upon oath to a justice within
six days after the words are spoken and a' warrant for the offender's apprehen-
sion issued within ten days after such information is given (2).

One witness is not sufficient unless corroborated. (Article 684). See also)
special provisions, as to trial, in Art, 658.

66. Treasonable conspiracy.-In every case in which it is treason
to conspire with any person for any purpose, the act of so conspiring,
and every overt act of any such conspiracy, is an overt act of treason.

67. Aceessories after the ract to treason.-Every one is guilty of
an indictable offence and liable to two years' imprisonment who--

(a.) becomes an accessory after the fact to treason ; or
(b.) knowing that any person ii about to commit treason does not

with aUl reasonable despatch, give information thereof to a justice of
the peace, or use other reasonable endeavours to prevent the
commission of the same.

By sec. 78 of the English Draft Code, the punishment of an accessory after the
fact to high treason is penal servitude for life (3).

68. Levying war.(4)-Every subject or citizen of any foreign
state or country at peace with Her Majesty, who-

(a.) is or continues in arms against Her Majesty within Canada; or
(b.) commits any act of hostility therein ; or
(c.) enters Canada with intent to levy war against Her Majesty,

or to commit any indictable offence therein for which any person
would, in Canada, be liable to suffer death ; and

Every subject of Her Majesty within Canada who-

(1) 2 Bish. New Gr. L. Com. s. 1229.
(2) See article, S51, posi.
(3) As to punishments of :accessories after the fact in cases not otherwise

expressly provided for, see articles 531 and 532 post.
(4) See comments under article 65, ante p. 45.
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(d.) levies war against fier Majesty in comapany with any of the
subjects or citizens of any foreign state or country at peace with
Her Majesty ; or

(e.) enters Canada in company with any such subjects or citizens
with intent to levy war against fier Majesty, or to commit any such
offence therein ; or

(f.) with intent to aid and assist, joins himself to any person who
bas entered Canada with intent to levy war against ier Majesty, or
to commit any such offence therein-is guilty of an indictable
offence and liable to suffer death. R.S.C., c. 146, ss. 6 and 7.

Persons offending against the provisions of this article may be tried and
punished either by any Superior Court of criminal jurisdiction or by a Militia
Court Martial. (1)

69. Treasonable offences. (2)-Every one is guilty of an indict-
able offence and liable to imprisonmeut for life who forms any of the
intentions hereinafter mentioned, and manifests any such intention
by conspiring with any person to carry it into effect, or by any other
overt act, or by publishing any printing or writing ; that is to say-

(a.) an intention to depose Her Majesty from the style, honour
and royal name of the Imperial Crown of the United Kingdom of
Great Britain and Ireland, or of any other of Her Majesty's domi-
nions or countries ;

(b.) an intention to levy war against Her Majesty within any part
of the United Kingdom, or of Canada, in order by force or constraint
to compel her to change her measures or counsels, or in order to put
any force or constraint upon or in order to intimidate or overawe
both Houses or either House of Parliament of the United Kingdom
or of Canada ;

(c.) an intention to move or stir any foreigner or stranger with
force to invade the said United Kingdom, or Canada, or any other
of Her Majesty's dominions or countries under the authority of Her
Majesty. R.S.C., c. 146, s. 3.

70. Conspiracy to Intimidate a legislature.-Every one is guilty of
an indictable offence and liable to fourteen years' imprisonment who
confederates, combines or conspires with any person to do any act
of violence in order to intimidate, or to put any force or constraint
upon, any Legislative Council, Legislative Assembly or House of
Assernbly. R.C.S., c. 146, s. 4.

71. Assaults on the tueen.-Every one is guilty of an indictable
offence and liable to seven years' imprisonment, and to be whipped
once, twice or thrice as the court directs, who-

i( See articles 538 and 540, pos!, and secs. 6 and 7 R.S.C. c. 146, (unre-
pealed, in appendix, post.

(2) See article 551 sub-sec. 2, post, which requires that, in prosecutions under
articles 65 and 69 for any overt act of treason expressed in or de clared by open and
advised speaking, information of the words used shall be given on oath to a jus-
tice within six days after the words are spoken, and that a warrant for the offend-
er's apprehension shall be issued within ten days after such information is given.
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(a.) wilfully .produces, or has near Her Majesty, any arm or
destructive or dangerous thing with intent to use the same to injure
the person of, or to alarm Her Majesty ; or

(b.) wilfully and with intent to alarm or to injure Her Majesty,
or to break the public peace :

(i.) points, aims or presents at or near Her Majesty any firearm,
loaded or not, or any other kind of arm ;

(ii.) discharge at or near Her Majesty any loaded arm;
(iii.) discharges any explosive material near Her Majesty;
(iv.) strikes, or strikes at Her Majesty in any manner whatever;
(v.) throws anything at or upon Her Majesty ; or
(c.)· attempts to do any of the things specified in paragraph- (b)

of this section.

72. inciting t. mutiny.-Every one is guilty of ·an indictable
offence and liable to imprisonment for life who, for any traitorous
on mutinous purpose, endeavours to seduce any person serving in Her
Majesty's forces by sea or land. froni'his duty and allegiance to Her
Majesty, or to incite or stir up any such person to commit any
traitorous or mutinous practice.

73. Enticing soldiers or sailors to desertL-Every one is guilty of
an indictable offence who, not being an enlisted soldier in Her
Majesty's service, or a seaman in Her Majesty's naval service-

(a.) by words or with money, or by any other means whatsoever,
directly or indirectly persuades or procures, or goes about or endea-
vours to persuade, prevail on or procure, any such seaman or soldier
to desert fronf or leave Her Majesty's military or naval service ; or

(b.) conceals, receives or assists any deserter from Her Majesty's
military or naval service, knowing him to be such deserter.

2. The offender may be prosecuted by indictment, or summarily
before two justices of the peace. In the former case he is liable to fine
and imprisonment in the discretion of the court, and in the latter to a
penalty not exceeding two hundred dollars, and not less than eighty
dollars and costs, and in default of payment to imprisonment for any
term not exceeding six months. R.S.C., c. 169, ss 1 and 4.

This article provides that an offender may be prosecuted either·by indictment
or summarily, and it specifies the penalty to be incurred on a summary conviction;
but in the case of a conviction upon indictment, although it enacts that the
offender shall be liable to fine and imprisonment in the discretion of the court, it
does not specify the amount of the fine nor the length of the imprisonment.
Article 951, however, provides that a person convicted of an indi6table offence
for which no punishment is specially provided shall be. liable to five years
imprisonment (1).

Section 9, R. S. C. chap. 169, unrepealed), provides that ane moiety of the
amount of any penalty recovered under this article shall go- to the prosecutor
and thelother moiety to the crown (2).

Any one reasonably suspected of being a deserter from Her Majesty's service

. (1) See post.
(2) See appendix, post.
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may be arrested and brought before a justice of the peace and held till claimed
by the military or naval authorities (1).

'74. Resisting execution of warrant for arrest of deserters.-Every.
one who resists the execution of any warrant authorising the breaking
open of any building to search for any deserter from Her Majesty's
military or naval service is guilty of an offence and liable, on sum-
mary conviction before two justices of the peace, to a penalty of
eighty dollars. R.S.C., c. 169, s. 7.

No one is entitled to break open any building to search for a deserter without
having obtained a warrant for that purpose from a justice of the peace (2). .

75. Enticlng militiamen or mounted police to desert.-Every one
is guilty of an offence and liable, on summary conviction,-to six
months' imprisonment, with or without hard labour, who-

(a.) persuades any man who has been enlisted to serve in any
corps of militia, or who is a member of'or has engaged to serve in
the North-West mounted police force, to desert, or attempts to
procure or persuadè any such man to desert ; or

(b.) knowing that any such man is about to desert, aids or assists
him in deserting ; or

(c.) knowing any such man is a deserter, conceals such man or
aid or assists in his rescue. RS.C., c. 41, s. 109 ; 52 V., c. 25, s. 4.

76. Obtaiming and eommunicating ôUcial infornation.-In the
two following sections, unless the context otherwise requires-

(a.) Any reference to a place belonging to Her Majesty includes
a place belonging to any department of the Government of the
Ujnited Kingdom, or of the Government of Canada, or of any pro-
vince, whether the place is or is not actually vested in Her Majesty;

(b.) Expressions referring to communicatidus include any com-
munication, whether in whole or in part, and whether the document,
sketch, plan, model or information itself or the substance or effect,
thereof only be communicated ;

(c.) The expression " document " includes part of a document
(d.) The expression " model " includes design, pattern and specimen;
(e.) The expression "sketch " includes any photograph or other

mode of expression of any place or thing ,
(f.) The expression " office under Her Majesty, " includés any

office or employment in or under any department of the Government
of the United Kingdom, or of the Government of Canada or of any
province. 53 V., c. 10, s. 5.

77. Every one is guilty of an indictable offence and liable to
imprisonment for one year, or to a fine not exceeding one hundred
dollars, or to both imprisonment and fine, who-

(a.) for the purpose of wrongfully obtaining information-

(1) See article, 561, post.
(2) See article 561, post.
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(i.) enters or is in any part of a place in Canada belonging to H5er
Majesty, being a fortress, arsenal, factory, dockyard, camp, ship,
office or other like place, in which part he is not entitled to be ; or

(ii.) when lawfully or unlawfully in any such place as aforesaid
either obtains any document, sketch, plan, model or knowledge of
anything which he is not entitled to obtain, or takes without lawful
authority any sketch or plan ; or

(iii.) when outside any fortress, arsenal, factory, dockyard or
camp in Canada, belonging to Her Majesty,.-takes, or attempts to
take, without authority given by or on bebiàlf of Ber Majesty, any
sketch or plan of that fortress, arsenal, factory, dockyard or camp ; or

(b.) knowingly having possession of or control over any sneh
document, sketch, plan, model, or knowledge as lias been obtained
or taken by means of any act which constitutes an offence against
this and the following section, at any time wilfully and without
lawful authority communicates or attempts to communicate the same
to any person to whom the same ought not, in the interest of the
state, to be communicated at the time ; or

(c.) after having been entrusted in confidence by some officer
under Her Majesty with any document, sketch, plan, model or
information relatit g to any such place as aforesaid, or to the naval
or military affairs of Her Majesty, wilfully, and in breach of such
confidence, communicates the same when, in the interests of the state
it ought not to be communicated ; or

(d.) having possession of any document relating to any fortress,
arsenal, factory, dockyard, camp, ship, office or other like place
belonging to Her Majesty, or to the naval or military affairs of Her
Majesty, in whatever manner the same bas been obtained or taken,
at any time wilfully. communicates the same to any person to whom
he knows the saie ought not, in the interests of the state, to be
communicated at the time :

2. Every one who commits any such offence intending to commu.
nicate to a foreign state any information, document, sketch, plan,
model or knowledge obtained or taken by him, or entrusted to him
as aforesaid, or communicates the same to any agent of a foreign
state, is guilty of an indictable offence and liable to imprisonment
for life. 53 V., c. 10, s. 1.

78. Every one who, by means of his holding or having held an
office under Her Majesty, has lawfully or unlawfully, either obtained
possession ofor control over any document, sketch, plan or model,
or acquired any information, and at any time corraptly, or contrary
to his official duty, communicates or attempts to communicate such
document, sketch, plan, model or information to any person to whom
the same ought not, in the interests of the state, or otherwise in the
public interest, to be communicated at that time, is guilty of an
indictable offence and liable-

(a.) if the communication was made, or attempted to be made, to
a foreign state, to imprisonment for life ; and
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(b.) in any other case to imprisonment for one year, or to a fine
not exceeding one hundred dollars, or to both imprisonment and fine.

2. This section shall apply to a person holding a contract with
Her Majesty, or with any department of the Government of the
United Kingdom, or of the Government of Canada, or of any pro-
vince, or with the holder of any office under Her Majesty as such
holder, where such contract involves an obligation of secrecy, and to
any person employed by any person or body of persons holding
such a contract who is under a like obligation of secrecy, as if the
person holding the contract, and the person so employed, were
respectively holders of an office under Her Majesty. 53 V., c. 10, s. 2.

No prosecution for any offence against articles 77 and 78 eau be commenced
without the consent of the Attorney-General or of the Attorney General of
Canada (1).

For the meaning of the expression " Attorney General " see article 3 (b),
ante p. 2.

See Art. 614 as to requisites of indictments under this part IV.

PART V.

UNLAWFUL ASSEMBLiES, RIOTS, BREACHES OF THE
PEACE.

79. Inlawfnl assemnby.-An unlawful assembly is an assembly
of three or more persons who, with intent to carry out any common
purpose, assemble in such a manner or so conduct themselves when
assembled as to cause persons in the neighbourhood of such assembly
to fear, on reasonable grounds, that the persons so assembled will
disturb the peace tumultuously, or will by such assembly needlessly
and without any reasonable occasion provoke other persons to
disturb the peace tumultuously.

2. Persons lawfully assembled may become an unlawful assembly
if they conduct themselves with a common purpose in such a manner
as would have made their assembling unlawful if they had assembled
in that manner for that purpose.

3. Au assembly of three or more persons for the purpose of pro-
tecting the house of any one in their number against persons
thr4ening to break and enter such bouse in order to commit any
indictable offence therein is not unlawful.

80. miot.-A riot is an unlawful assembly which has begun to
disturb the peace tumultuously.

The above definition of an unlawful assembly is a little different in its wording
from that of section 11, R. S. C. chap. 147 (repealed); (2) but the two articles,

(t) See article 543, posi.
(2) See ante.



CRIMINAL CODE OF CANADA.

(79 and 80*, are in exactly the same words as sections 84 and 85 of the English
Draft Code. The remarks of the Royal Commissioners upon their definition of
an unlawful assembly are as follows: " The earliest definition of an unlawful
"assemblv.is in the Year Book 21 H. 7, 39. It would seem from it that the law
"was first adopted at a time when it was the practice for the gentry, who were

on had terms with each other, to go to market at the head of bands of armed
retainers. It is obvious that no civilized government could permit this
practice, the consequence of which was, at the time, that the assembled bands

- would probably fight, and certainly make peaceable people fear that they
- would fight. It was whilst the state of society was such as to render this a
u prevailing mischief that the earlier cases were decided ; and consequently the
"duty of not provoking a breach of the peace has sometimes been so strongly
"laid down as almost to make it seem as if it was unlawful to take means to
"resist those who came to commit crimes. We have endeavored in section 84
"to-enunciate the principles of the common law, although in declaring that an
" assembly nay be unlawful if it causes persons in the neighborhood to fear
" that it will neèdlesslv and without reasonable occasion provoke others to

disturb the peace tumultuously, we are declaringthat which has not as yetbeen
specifically decided in any particular case. The clause as to the defence of a

"man's house has been inserted because of a doubt expressed on the subject."

81. Every member of an unlawful assembly is guilty of an indict-
able offence and liable to one year's irprisonment. R.S.C., c. 147, s. 11.

82. Every rioter is guilty of an indictable offence and liable tc
two year's imprisonment with hard labour. R.S.C., c. 148, s. 13.

These articles reduce the piinishments inflicted under the R.S.C., c. 147; which
were two years imprisonment for unlawfully assembling and four years for rioting.

83. Reading the riot act.-It is the d·uty of every sheriff, deputy
sheriff, mayor or other head officer, anti justice of the peace, of any
county, city or town, who has notice, that there are within his junis-
diction persons to the number of twelve or more unlawfully, riotously
and tumultuously assembled together to the disturbance of the public
peace, to resort to the place where such unlawful, riotous and tumult-
uous assembly is, and among the rioters, or as near to them as he can
safely come, with a loud voice to comxmand or cause to be commanded
silence, and after that openly and with loud voice to make or cause
to be made a proclamation in these words or to the like effect :-

" Our Sovereign Lady the Queeen charges and commands all
persons being assembled immediately to disperse aud peaceably to
depart to their habitations or to their lawful business, upon the pain
of being guilty of an offence on conviction of which they may be
sentenced to imprisonment for life.

" GoD SAVE THE QUEEN."
2. Ail persons are guilty of an indictable offence and liable to

imprisonument for life who-
(a.) with force and arms wilfully oppose, hinder or hurt any

person who begins or is about to make the said proclamation,
whereby such proclamation is not made ; or

(b.) continue together to the number of twelve for thirty minutes
after such proclamation bas been made, or if they know that its
making was hindered as aforesaid, within thirty minutes after such
hindrance. RS.C., c. 147, es. 1 and 2.
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S4. If the persons so unlawfully, riotously and tumultuously
assembled together as mentioned in the next preceding section, or
twelve or more of them, continue together, and do not disperse
themselves, for the space of thirty minutes after the proclamation is
made or after such hindrance as aforesaid, it is the duty of every
such sherif, justice and other officer, and of all persons required by
them to assist, to cause such persons to be apprehended and carried
before a justice of the peace ; and if any of the persons so assembled
is killed or hurt in the apprehension of such persons or in the
endeavour to apprehend or disperse them, by reason of their resis-
tance, every person ordering them to be apprehended or dispersed,
and every person executing such orders, shall be indemnified against
all proceedings of every kind in respect thereof : Provided that
nothing herein contained shall, in any way, limit or affect any dâties
or powers imposed or given by this act as to the suppression ofriots
before orafter the making of the said proclamation. R.S.C., c. 147, s. 3.

These two articles are the same in effect as sections 88 and 89 of the English
Draft Code. They are also similar to secs. 1, 2, and 3 of the R. S. C. chap. 147,
(repealed) with this exception that the time within which the assembled persons
are to disperse after the reading of the proclamation is reduced to thirty
minutes; the delay fixed by the old iaw being one hour.

The. Cf a magisträte in regard to the quelling of a riot is fully explained,
by Littledale J. in Pinney's Case.

Pinney was the mayor of Bristol, and was prosecuted in 1832 on a charge
of having neglected as chief magistrate of the city, to take proper measures for
the suppression of some serious riots, which took place in Bristol in the previous
year, in which many persons were killed and injured and fiâiiih public buildings,
including the gaol, the mansion bouse and the custom house, were destroyed
before the mob were stopped by the military. Mr. Justice Littledale in the
course of his charge to the jury said, in reference to the duties of magistrates.
"A person whether a magistrate or a peace oflicer is in a difficult situation. If
"by his acts he causes death he is liable to be indicted for murder or mans-
"laughter, and if he does not act he is liable to an indictment on an information
"for neglect. He is therefore bound to hit the precise line of duty ; and how
"difficult it is Io hit that precise line will be matter for your consideration; but
"that, difficult as it may be, he is bound to do. Whether a man has sought a
"public situation, as is often the case of mayors and magistrates, or whether
"as a peace oficer lie has been compelled to take the office that he holds, the
"same rule applies ; and if persons were not compelled to act according to law
"there would be an end of society ; but still you must be satislied that the
"delendant has been clearly guilty of neglect before you return a verdict
"against him." (1)

No prosecution for any offence against article 83 can be commenced after the
expiration of one year from its commission (2). 1

S5. niotous destruction ô-i,iôé amage to butidings.-All persons
are guilty of an indictable offence and liable to imprisonment for life
who, being riotously and tumultuously assem bled together to the
disturbance of the publie peace, unlawfully and with force demolish
or pull down, or begin to demolish or pull down, any building, or
any machinery, whether fixed or moveable, or any erection used in
farming land, or in carrying on any trade or manufacture, or any

(Il Rex. v. Pinney, 5 C. and P. 254-261 : Brooms Com. L. 891.
(2) See article 551 (c), post.
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erection or structure used in- conducting the business of any mine,
or any bridge, waggon-way or track for conveying minerals from
any mine. R.S.C., c. 147, s. 9.

86. All persons are guilty of an indictable offence and liable to
seven years' imprisonment who, being riotously and tumultuously
assembled together to the disturbance of the public peace, unlawfully
and with force injure or danage any of the things mentioned in the
last preceding section ;

2. It shall not be a defence to a charge of an offence against this or
the last preceding section that the offender believed he had a right to
act as he did, unless he actually had such a right. R S.C., c. 147, s. 10.

The second paragraph of article 86 is an addition to the law as contained in
sec. 10, R. S. C. c. 147. The Royal Commissioners, in a note to a similar
addition made in the English Draft Code, say that it "removes what is at least
a doubt; " and they make a reference to the cases of Langfo'd and Casey.

In Langford's case,-while it was held that it was a sufficient demolishing of
a house if it were so f ar demolished that it was no longer a house, there being
only a chimney left standing, and that if any one of Her Majesty's subjects were
terrified it was a sufficient terror and alarm to substantiate that part of the
charge of riot, - it was also held that jif persons riotously assembled and
demolished a house really believing that it is the property of one of them, and
acted bona fide in the assertion of a supposed right it would not be a felonious
demolition, although there would be a riot. (1).

In Casey's case the prisoners were charged with having unlawfully and
riotously assembled and with force demolished and pulled down a house and
scattered a hay rick contra pacem; and it was held that upon the hypothesis
that the prisoners had dernolished the house not feloniously, but in the assertion
of a supposed right the indictment could be sustained as for a misdemeanor at
common law, that is, for the riot with the statement of the demolition of the
bouse as an aggravation. (2)

By paragraph 2 of the above article 86 it will be seen that persons who
riotously destroy or damage a building cannot now reduce their offence to a
mere riot, on the plea that they acted in the assertion of a right which they
believed they had, unless they really had such a right. The effect of the law
as it now stands seems, therefore, to be that, if the offenders or-any of them
actually have a right to the building, they will only be guilty of the riot; but, if
they have not such right although they believe they have, they will be guilty of
the higher offence of riotous destruction or riotous damage, as the case may be.

87. uniawrnl ariiuing.-The G-overnor in Council is authorised
from time to time to prohibit assemblies without lawful authority of
persons for the purpose of training or drilling themselves, or of
being trained or drilled to the use of arms, or for the purpose of
practising military exercises, movements or evolutions, and to
prohibit persons when ass.embled for any other purpose so training
or drilling themselves or being trained or drilled. Any such prohi-
bition may be general or may apply only to a particular place or
district and to assemblies of a particular character, and shall come
into operation from the publication in the Canada Gazette of' a
proclamation embodying the ternis of such prohibition, and shall
continue in force until the like publication of a proclamation issued

(1) Ueg. v. Langford and others, Carr. and Marsh, 602.
(2) R. v. Casey, 8 Irish Rep. Con. Law, 408.
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by the authority of the Governor in Council revoking such prohi-
bition.

2. Every person is guilty of an indictable off nce and liable -to
two years' imprisonment who, without lawful authority and in con-
travention of such prohibition or proclamation-

(a.) is present at or attends any such assembly for the purpose of
training or drilling any other person to the use of arms or the
practice of military exercises or evolutions ; or

(b.) at any assembly trains or drills any other person to the use
of arms or the practice of military exercises or evolutions. R. S. C.,
c. 147, ss. 4 and 5.

88. Every one is guilty of an indictable offlence and liable to two
years' imprisonment who, without lawful authority, attends, or is
present at, any such assembly as in the last preceding sectiori
mentioned. for the purpo.e of being, or who at any such assembly
is, without lawful authority and in contravention of such prohibition
or proclamation trained or drilled to the use of arms or the practice
of military exercises or evolutions. R.S.C., c. 147, s. 6.

These two articles modify the law as contained in secs. 4,5, and 6.R. S. C.,
chap. 147 (now repealed); so that driliing will only be unlawful during the
currency of and in so far as any such drilling may contravene any proclamation
which the Governor in Council mav from time to time publish against drilling,
eitner generally or specially, according to the terms of the proclamation,

No prosecution for any offence against either of these articles can be coin-
menced after the expiration of six months frein its commission. (1)

89. Forcible entry and detainer.-Fórcible entry is where a person
whether entitled or not, enters in a manner likely to cause a breach
of the peace, or reasonable apprehension thereof, on land then in
actual and. peaceable possession of another.

2. Forcible detainer is where a person iin actual possession of land,
without colour of right, detains it in a manner likely to cause a
breach of the peace, 'or reasonable apprehension thereof, against a
person entitled by law to the possession thereof.

3. What amounts to actital possession. 'r colour of right is a ques-
tion of law.

4. Every one who forcibly enters or forcibly detains land is guilty
of an indictable offence and liable to one year's imprisonment.

This article is in exactly the same terms as sec. 95 of the English Draft Code;
and the Royal Commissioners in their report say that it is a correct statenient of
the existing law.

In ancient times violent acts were frequently committed in taking possession
of property, sometimes by those who were really the owners and sometimes by
those who were not. (2) To meet the mischief, special statutes wère passed,
(in the reigns of Ric. Il, Hen. VIII & Elizabeth), giving extraordinary powers to
magistrates by authorising any justice of the peace upon the happening of any
forcible entry into or any forcible detainer of lands to take sufficient force of the
county to the place where the offence was committed and there record il upon

(1) See article 551 (d), post.
(2) Item. of Lord Denman in R. v. Harland,.8 Ad. & E. 828.
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his own view, as in the case of a riot, and to thereupon commit the offender to
gaol till he should "make fine and ransom to the king." The justice, moreover,
was empowered to summon a jury to try the forcible entry or detainer com-
plained of, and if the fact of the forcible entry or detainer were found by the
jury, restitution of possession might be 'made witbout any enquiry being insti-
tuted into the merits of the right of ownership. The sane object could likewise
be effected by means of indictment at the assizes; in which case it was discre-
tionary with the judge of assize,-upon the finding of the bill by the grand
jury,-to grant, upon grounds shewn by affidavit, a warrant of restitution.
The proceedings under these statutes regarding forcible entry and detainer have
thus been said to furnish " the only instance known to the law of England in
«which a party may be turned out of possession by ex parte steps taken. (1)

90. A«ray.-An affray is the act of fighting in any public street
or highway, or fighting to the alarm of the public in any other
place to which the public have access.

2. Every one who takes part in an affray is guilty of an indictable
offence and liable to one year's imprisoument with hard labour. R.
S. C., c. 147, s. 14.

This article effects a change by making an affray an indictable -offence
punishable by one year's imprisonment with bard labor, instead of being a
summary offence punishable by three months' imprisonment, as it was under
sec. 14, R. S. C., c. 147.

The essence of this offence is its tendeney to alarm people at or near the scene
orf'ï'Tgi t~If. o1ii~cessi-yr~thät äctual terror should exist ;-but it -will be
'inferred by~ihe lav from the fact of the fighting taking place in a public street
or highway or in any other place accessible to the public.

Like an assault, an affray may be aggravated in its circumstances and become
an element in some higher crime, as by developing into a riot, or by serious
bodily injuries being inflicted or actual loss of life occasioned in the cours.e of
the Uight.

91. challenging to flght a duel.-Every one is guilty of an indict-
able offence and liable to three years imprisonment who challenges
or endeavours by any means to provoke any person to fight a duel,
or endeavours to provoke any person to challenge any other person
so to do.

A duel is where two persons fIlght with deadly weapons and by previous mutual
agreement. If in such a fight one of the combatants kill the other he will be
guilty of murder; and the seconds of both combatants and all present giving
countenance to the transaction (including even the surgeon), will also be equally
guilty of that offence. (2)

92. Prise figts.-In sections ninety-three to ninety-seven inclu-
sive the expression " prize-fight " means an encounter or fight with
fists or hands, between two persons who have met for such purpose
by previous arrangement made by or for them. R. S. C., c. 153 s. 1.

93. Every one is guilty of an offence and liable, on summary
conviction, to a penalty not exceeding one thousand dollars and not
less than one hundred dollars, or to imprisonment for a term not

(1) Broom's Com. L. 892-894.
(2) Reg. v. Young, 8 C. & P. 644; Reg. v. Barronet, Dears. 53; Reg,.V.-Cuddy,

1 Car & K. 2 10 ; Reg. v. Taylor, Law Rep. 2 C. C. 147 ; 2 Bish. New Crim. L.
Com. S 311.
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exceeding six months, with or without hard labour or to both, who
sends or publishes, or causes to be sent or published or otherwise
made known, any challenge to fight a prize-fight, or accepts any
such challenge, or causes the sanie to be accepted, or goes into
training prepar.atory to such fight, or acts as trainer or second to
any person who intends ti engage in a prize-fight. R.S.C., c. 153, s. 2.

94. Every one is guilty of an offence and liable, on summary
conviction, to imprisonment for a term not exceeding twelve months
and not less than three months, with or without hard labour who
engages as a principal in a prize-fight. R.S.C., c. 153, s. 3.

95. Every one is guilty of an offence and liable, on sumniary
conviction, to a penalty not exceeding five hundred dollars an'd not
less than fifty dollars, or to imprisonment for a term not exceeding
twelve months, with or without hard labour or to bçoth, who is present
at a prize-fight as an aid, second, surgeon, umpire, backer, assistant
or reporter, or who advises, encourages or promotes such fight. R.
S.C., c. 153, s. 4.

96. Every inhabitant or resident of Canada is guilty of an
offence and liable, on summary conviction, to a penalty not excéeding
four hundred dollars and not less than fifty dollars, or to imprison-
ment for a term not exceeding six months, with or without hard labour
or to both, who leaves Canada with intent to engage in a prize-fight
without the limita thereof. R.S.C., c. 153, s. 5.

97. If, after hearing evidence of the circumstances connected
with the origin of the fight or intended fight, the person before
whom the complaint is made is satisfied that such fight or intended
fight was bonâfide the consequence or result of a quarrel or dispute
between the principals engaged or intended to engage therein, and
that the same was not an encounter or fight for a prize, or on the
result of which the handing over or transfer of money or property
depended, such person may, in his discretion, discharge the accused
or impose upon him a penalty not exceeding fifty dollars. R.S.C.
c. 153, s. 9.

The only alteration made, by articles 93, 94, 95, and 96, in -the law as con-
tained in sections 2, 3, 4 and 5, R. S. C., chap. 153 is the addition of " with or
without hard labor "in regard to imprisonment.

Whenever any sheriff, police officer, constable, or other peace oilicer has
reason to believe that any person within his district is about to engage in any
prize fight within Canada it is his duty to forthwith arrest such person and
make complaint against him before any one having authority ta. try offences
under the above articles, and if the complaint is made out the accused shall be
required to furnish security, in a sum not exceeding $5,000 and not less than
SI,000, not to engage in any such fight within one year from bis arrest, and
whenever any sheriff has reason to believe that a prize fight is taking place or
about to take place within his district or that any persons from outside of
Canada are about to come into Canada at a point.within his district to engage
in, be concerned in or attend any prize fight in Canada, heshall, with force,
suppress and prevent such fight, and arrest all persons present at it or who
come into Canada as aforesaid, and prosecute and bave them punished or placed
under recognizances according to themhature of the case.
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Within the limits of their respective jurisdictions every judge of a Superior
Court or of a county court, judge of the sessions of the peace, stipendiary magis-
trate, police magistrate and commissioner of police of Canada are vested with all
the powers of a justice of the peace with respect to.offences against the above
articles relating to prize flghts. (1)

98. inettng inaans to riotous acts.-Every one is guilty of an
mdictable offence and liable to two year' imprisonment who induces,
incites or stirs up any three or more Indians, non treaty Indians, or
half-breeds, apparently acting in concert-

(a.) to make any request or demand of ay agent or servant of
the Government in a riotous, routous, disorderly or threatening
nanner, or in a manner calculated to cause a breach of the peace; or

(b.) to do any act calculated to cause a breach of the peace. R.S.
C., c. 43, s. 111.

PART VI.

JNLAWFUL USE AND POSSESSION OF EXPLOSIVE
SUBSTANCES AND OFFENSIVE WEAPONS.

SALE OF LIQUORS.

99. causing dangerous expiosions.-Every one is guilty of an
indictable offence and liable to imprisonment for life who wilfully
causes, by any explosive substance, 12 an explosion of a nature likely
to endanger life or to cause serious injury to property, whether any
injury to person or property is actually caused or not. R.S C.,
c. 150, s. 3.

100. »oing any act or possessing explosive* with lntent to canse
expiosions.-Every one is guilty of an indictable offence and liable
to fourteen years' imprisonment who wilfully-

(a.) does any act with intent to cause by an explosive substance,
or conspires to cause by an exp1osive substance an explosion of a
nature likely to endanger life. or to cause serious injury to property;
' (b.) make or bas in bis possession or under bis control any explo-

sive substance with intent by means thereof to endanger life or to
cause serious injury to property, or to enable any other person by
means thereof to endanger life or to cause serious injury to property-
whether any explosion takes place or not and whether any injury
to person or property is actually caused or not. R.S.C., c. 150, s. 4.

101. unisawfunay mnaksng or possessing expio.tve..-Every one is
guilty of an indictable offence and liable to seven years' imprisonment

(I) See articles 6, 7, and 10, (unrepealed) R.S.C. chap. 153, in appendix, posi.
(2) For meaning of explosive substance see Article 3 (ii, ante p. 3.
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who makes, or knowingly bas in his possession or under his control,
any explosive substance under such circumstances as to give rise to
a reasonable suspicion that he is not making it, or has it not -in bis
possession or under his control, for a lawful object, unless he can
show that he made it or bad it in bis possession or under his control
for a lawful object. R.S.C., c. 150, s. 5.

When any person is charged before a justice of the peace with the offence of
making or having explosive substances no furthe- proceeding is to be taken
against him, without the consent of the Attorney-General, except such as the
justice thinks necessary, by remand or otherwise to secure the person's safe
custody. (1)

102. naving ofrensive weapons ror dangerous purposes,-Every
one is guilty of an indictable offence and liable to five years' iníapri-
sonment who has in bis custody or possession, or carres, any
offensive weapons for any purpose dangerous to the public peace.
IR.S.C., c. 149, s. 4.

No prosecution for any offence against this article can be commenced after
the expiration of six months from its commission. (2)

103. Openly earrying offensive weapons se as to cause asrm.-
If two or more persons openly carry offensive weéapons in a publie
p lace in such a manner and under such circumstances as are calcu-
Iated to create terror and alarm, each of such persons is liable, on
summary conviction before two justices of the peace, to a penalty
not exceeding forty dollars and not less than ten dollars, and in
default of payment to imprisonment for any term not exceeding
thirty days. .R.S.C.. c. 148, s. 8.

No prosecution for any offence against this article, or against articles 105,to
111 inclusive, can be commenced after the expiration of one month from its
commission. (3)

104. smuggiers earrying ofensive weapons.-Every one is guilty
of an indictable offence and liable to imprisonment for ten years who
is found with any goods liable to seizure or forfeiture under any law
relating to inland revenue, the customs, trade or navigation, and
knowing them to be so liable, and carrying offensive weapons. R. S. C.,
c. 32, s. 213.

This article changes the law, as contained in sec. 213 R. S. C. c. 32, by
reducing the punishment from life imprisonment to ten years, and by the
insertion of the words "and knowing them to be so liable."

"Offensive weapon" includes any gun or other firearm, or air-gun, or any
part thereof, or any sword, sword blade, bayonet, pike, pike-head, spear, spear-
head..dirk, dagger, knife or other instrument intended for cutting or stabbing,
or any metal knuckles, or other deadly or dangerous weapon and any instru-
ment or thing intended to be used as a weapon, and all ammunition which may
be used with or for any weapon. (4)

(1 See article 545, posi.
(2) See article 551 (d), posi.
(3) See article 55 I (f), post
(41 See article 3 (r), anie p. 5.
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105. Carrying a pistol or air gn wlthont justineation.-Every
-one is guilty of an offence and liable on summary conviction to a
penalty not exceeding twenty-five dollars and not less than five
dollars, or to imprisonment for one month, who, not being a justice
or a public officer, or a soldier, sailor or volunteer in Her Majesty's
service, on duty, or a constable or other peace officer, and not having
a certificate of exemption from the operation of this section as
hereinafter provided for, and not having at the time reasonable
-cause to fear an assault or other injury to his person, family or
property, bas upon his person a pistol or air-gun elsewhere than in
his own dwelling-house, shop, warehosse, or counting-house.

2. If sufficient caùse be shown upon oath to the satisfaction of any
justice, he may grant to any applicant therefor not under the age of
sixteen years and as to whose discretion and good character he is
satisfied by evidence upon oath, a certificate of exemption from the
operation of this section, for such period, not exceeding twelve
months, as he deems fit.

3. Such certificate, upon the trial of any offence, shall be prima
facie evidence of its contents and, of the signature and officiai
character of the person by whom it purports to be granted.

4. When any sueh certificate is granted under the preceding
provisions of this section, the justice granting it shall forthwith make
a return thereof to the proper officer in the county, district or place
in which such certificate has been granted for receiving returns
under section nine hundred and two ; and in default of making such
return within ninety days after' a certificate is granted, the justice
shall be liable, on summary conviction, to a penalty of not more than
ten dollars.

5. Whenever the Governor in Council deems it expedient in the
publie interest, he may by proclamation suspend the operation of the
provisions ofthe first and second sub-sections ofthis section respecting
certificates of exemption, or exempt from such operation any particular
part of Canada, and in either case for such period, and with such
exceptions as to the pèrsons hereby affected, as he deems fit.

106. seling pistoi or air-gun to minor.--Every one is guilty of
an offence and liable on sumrnary conviction to a penalty not
exceeding fifty dollars, who sells or gives any pistol or air-gun, or
any ammunition therefor, to a minor under the age of sixteen years,
unless he establishes to the satisfaction of the justice before whom he
is charged that ho used reasonable diligence in endeavouring to
ascertain the age of the minor before making such sale or gift, and
that he had good reason to believe that such minor was not under
the age of sixteen:

2. Every one is guilty of an offence and liable on summary con-
viction to a penalty not exceeding twenty-five dollars who sells any
pistol or air-gun without keeping a record of such sale, the date
thereof, and the name of the purchaser and of the maker's name, or
other mark by which such arm may be identified.

107. Eaving weapon when arrested .- Every one who when
arrested, either on a warrant issued against him for an offence or
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while committing an offence, bas upon his person a pistol or air-gun
is guilty of an offence and liable, on summary conviction before two-
justices of the peace, to a penalty not exceeding fifty dollars and not
less than twenty dollars, or to imprisonment for any term not
exceeding three months, withlorwithout hardlabour. RS.C., c.148,s.2.

108. naving weapon with intent to injure any one.-Every one
who has upon bis person a pistol or air-gun, with intent therewith
unlawfully to do injury to any other person, is guilty of an offence
and liable, on summary conviction before two justices of the peace,to a penalty not exceeding two hundred dol ars and not less than
fifty dollars, or to imprisonment for any term not exceeding six
months, with or without hard labour. R.S.C., c. 148, s. 3.

109. Pointing any arearm at anyone.-Every one who, without
lawful excuse, points at another person any. firearm or air-gun,
whether loaded or unloaded, is guilty of an offence and liable, on
summary conviction before two justices of the peace, to a penalty not
exceeding one hundred dollars and not less than ten dollars, or to,
imprisonment for an- ,erm not exceeding thirty days, toith or
without hard labour. R.S.C., c. 148, s. 4.

This article changes the amouat of penalty, which, under sec. 4, R. S. G.
c. 148, was a maximuni of $50 and a minimum of $20. It also adds " with or
without hard labor " in the clause providing for imprisonment.

The same addition - with or witbout hard labor " is made in articles 107,
108, 110, M11, 118, and 119.

110. carrying ofrensive weapon.-Every one who carries about
bis person any bowieknife, dagger, dirk, mnetal knuckles, skull
cracker, slung shot, or other offensive weapon of a like character, or
secretly carries about his person any instrument loaded at the end,
or sells or exposes for sale, publicly or privately, any such weapon, or
being masked or disguised carries or bas in his possession any tirearm
or air-gun, is guilty of an offence and liable, on summary conviction
before two justices of the peace, to a penalty not exceeding fifty
dollars and fnot less than ten dollars, and in default of payment.
thereof to imprisonment for any term not exceeding thirty days,.
with or without hard labour. R S.C., c. 148, s. 5.

111. carrying sheath-knives. - Every one, not being thereto
required by his lawful trade or calling, who is found in any town or
city carrying about bis person any sbeath-knife is liable, on sumnary
conviction before two justices of the peace, to a penalty not exceeding
forty dollars and not less than ton dollars, and in default of payment
thereof to imprisonment for any term not exceeding thirty days,
with or without hard labour. R.S.C., c. 148, s. 6.

112. Exception a. te solidiers, &e.-It is not an offence for any
soldier, public officer, peace officer, sailor or volunteer in Her
Majesty's service, constable or other policeman, to carry loaded
pistols or other usual arms or offensive weapons in the discharge of
bis duty. RS C., c. 148, s. 10.
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113. Refusing to deliver offensive weapon to ajustice.- Everyone
attending any public meeting or being on'his way to attend the
same who, upon demand made by any justice of the peace within
whose jurisdiction such publie meeting is appointed to be held,
declines or refuses to deliver up, peaceably and quietly, to such
justice of the peace, any offensive weapon with which he is armed
or which lie has in his possession, is guilty of an indictable offence.

2. The justice of the peace may record the refusal and adjudge
the offender to pay a penalty not exceeding eight dollars, or the
offender may be proceeded against by indictment as in other cases
of indictable offences. R.S.C., c. 152, s. 1.

114. Coming armed near public meeting.-Every one, except th e
sheriff, deputy sheriff and justices of the peace for the district or
county, or the mayor, justices of the peace or other peace officer for
the city or town respectively, in which any public meeting is held,
and the constables and special constables employed by them, or any
of them, for the preservation of the public peace at such meeting, is
guilty of an indictable offence, and liable to a penalty not exceeding
one hundred dollars, or to imprisonent for a term not exceeding
three months, or to both, who, during any part of the day upon
which such meeting is appointed to be held, comes within one mile of
the place appointed for such meeting armed with any offensive
weapon. R.S.C , c. 152, s. 5.

This article reduces, to one mile, the distance within which a person must not
come armed. Under the old law it was two miles.

115. Ly1ng in watt for persons returning from Publie Meeting.-
Every one is guilty of an indictable offence and liable to a penalty
not exceeding two hundred dollars, or to imprisonment for a term
not exceeding six months, or to both, who lies in wait for any person
returning, or expected to return, from any such public meeting,
with intent to commit an assault upon such person, or with intent,
by abusive language, opprobrious epithets or other offensive demean-
our, directed to, at or against such person, to provoke such person,
or th6se who accompany him, to a breach of the peace. R.S.C.,
c. 152, s. 6.

No prosecution for any offence against articles 113, 114 and 115 can be com-
menced after the expiration of one year from its.commission. (t)

116. sale ofArmn in. North-west Territories.-Every one is guilty
of an offence and liable, on summary conviction before two justices
of the peace, to a penalty of two hundred dollars or to six months'
imprisonment, or to both, who, during any time when and within
any place in the North-West Territories where section one hundred
and one of The North - West Territories .Act is in force-

(a.) without the permission in writing (the proof of which shall
be on him) of the Lieutenant Governor, or of a commissioner
appointed by him to give such permission, has in his possession or

(1) See articie 551.(c), post.
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sells, exchanges, trades, barters or gives to or with any person, any
improved arm or ammunition ; or

(b.) having such permission sells, exchanges, trades, barters or
gives any such arm or ammunition to any person not lawfully
authorized to possess the same.

2. The expression " improved arm ,in this section means and
includes all arms except smooth-bore shot-guns; and the expression
"ammunition " means fixed ammunition or ball cartridge. R. S. C.,
c. 50, S. 101.

117. Pomseslong Weaponus near Public workm. - Every one em-
ployed upon or about any public work, within any place in which
the Act respecting the Preservation of Peace in the vicinity of Public
Works is then in force, is liable, on summary conviction, to a penalty
not exceeding four dollars and not less than two dollars for every
such weapon found in hie possession who, upon or after the day
named in the proclamation by which such Act is brought into force,
keeps or has in his possession, or under bis care or control, within
any such place, any weapon.

2. Every one is liable, on summary conviction, to a penalty not
exceeding one hundred dollars and not less than forty dollariswho,
for the purpose of defeating the said Act, receives or conceals, or
aids in receiving or concealing, or procures to be received or con-
cealed within any place in which the said Act is at the time in fotee,
any weapon belonging to or in custody of any person employed on
or about any public work. R. S. C., c. 151, se. 1, 5 and 6.

118. Sale &c., ofulquors near publie worui.-Upon and after the
day named in any proclamation putting in force in any place An Act
respecting the Preservation of Peace in the vicinity of Public Works,
and during such period as such proclamation remains in force, no
person shall, at any place.within the limits specified in such procla-
mation, sell, barter, or ireey or indirectly, for apy matter, thing,
profit or reward, exchange, supplýy or dispose of any intoxicating
liquor, nor expose, keep or have in possession any intoxicating liquor
intended to be dealt with in any such way.

2. The provisions of this section do not extend to any person
selling intoxicating liquor by wholesale and not retailing the same,
if such person is a licensed distiller or brewer.

3. Every one is liable, on summary conviction, for a first offence
to a penalty of forty dollars and costs, and, in default of payment, to
imprisonm, nt for a term not exceeding three months, with or without
hard labour,-and on every subsequent conviction to the said penalty
and the said imprisonment in default of payment, and also to further
imprisoument for a term fnot exceeding six months, with or without
hard labour, who, by, himself, his clerk, servant, agent or other
person, violates any of the provisions of this or of the preceding
section.

4. Every clerk, servant, agent or other person who, being in the
employment of, or on the premises of, another person, violates or
assiste in violating any of the provisions of this or of the preceding
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section for the person in whose employment or on whose premises
he is, is equally guilty with the principal offender and liable to the
same punishment. R S. C., c. 151, ss. 1, 13, 14 and 15.

119. intoxicatingliquorson board IderMajesty'..hips.-Everyone
is guilty of an offence and liable, on summary conviction before two
justices of the peace, to a fine not exceeding fifty dollars for each
offence. and in default of payment to imprisonment for a term not
exceeding one month, with or without hard labour, who, without the
previous cousent of the officer commanding the ship or vessel-

(a.) conveys any intoxicating liquor on board any of Her Majesty's
ships or vessels ; or

(b.) approaches or hovers aboutrany of Her Majesty's ships or vessels
for the purpose of conveying -en such liquor on board thereof : or

(c.) gives or sells to any man in Her Majesty's service, on board
any such ship or vessel, any intoxicating liquor. 50-51 V., c. 46, s. 1.

PART VII.

SEDITIOUS OFFENCES.

120. uniawfu oatb..-Every one is guilty of an indictable offence
and liable 1o fourteen years' imprisonment who-

(a.) administers, or is present at and consenting to the adminis-
tration of, any oath or any engagement purporting to bind the
person taking the same to commit any crime punishable by death or
imprisonment for more than five years ; or

(b.) attempts to induce or compel any person to take any such
oath or engagement ; or

(c.) takes any such oath or engagement.

121. Every one is guilty of an indictable offence and liable to
seven years' imprisonment who-

.(a.) administers or is present at and consenting to the adminis-
tration of any oath or engagement purporting to bind the person
taking the same :

(i.) to engage in any mutinous or seditious purpose;
(ii.) to disturb the public peace or commit or endeavour to commit

any offence;
(iii.) not to inform and give evidence against any associate,

confederate or other person;
(iv.) not to reveal or discover any unlawful- combination or

confederacy, or any illegal act done or to be done or any illegal oath
or obligation or engagement which may have been administered or
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tendered to or taken by any person, or the import of any such oath
or obligation or engagement ; or

(b.) attempts to induce or compel any person to take any such
oath or engagement; or

(c.) takes any such oath or engagement. C.S.L.C., c. 10. s. 1.

122. Any one who, under such compulsion as would otherwise
excuse him, offends against either of the last two preceding sections
shall not be excused thereby unless, within the period hereinafter
mentioned, hé declares the same and what he knows touching the
same, and the persons by whom and in whose presence, and when
and where, such oath or obligation or engagement was administred
or taken, by information on oath before one of Her Majesty's justjees
of the peace for the district or city or county in which such oath or
engagement was administered or taken. Such declaration may be made
by him within fourteen days after the taking of the oath or, if he is
hindered from making it by actual force or sickness, then within eight
days of the cessation of such hindrance, or on his trial if it happens
before the expiration of either of those periods. C. S. L. C., c. 10, s. 2.

These three articles are taken from sections 1, 2, 3 and 4 of chapter 10 of the
Consolidated Statutes of Lower Canada. With regard to the province of Quebec
there is no doubt that the remaining sections 5, 6, 7, 8 and 9, (unrepealed), of
that Act are still in force, and the law as contained therein may probably also
apply to British Columbia, Manitoba and the Ñorth-West, seeing that the statute
was simply a re-enactment of the English law on the subject as it stood, in 1837,
under 52 Geo. 3, c. 104, and 7 Will. 4 & I Vie., c. 91.

Under the law as embodied in these unrepealed sections of chap. 10, C. S. L. C.,
it is an indictable offence punishable by seven years' imprisonnent, to become
a member of or to correspond or hold intercourse with or in any way to aid or
support any society or association thereby declared to be an unlawful combina-
tion or confederacy; and every society or association is thereby deemed to be an
unlawful combination or confederacy,-

1. Whose members, according to the rules thereof, or to any provision or any
agreement for that purpose,are ta) required to keep secret theacts orproceedings
lhereof, or (b) admitted to take any unlawful oath or engagement withmn the mean-
ing of that act, or any aath or engagement not required or authorized by law.

2. Whose members or any of them take or in any manner bind themselves by
any such oatb or engagement or in consequence of being members thereof.

3. Whose members or any of them take, subscribe or assent to any enggge-
ment of secrecy test or declaration not required by law.

4. The iames of whose members, or any of them, are kept secret from the
society at large.

5. Which has any committee or secret body so chosen or appointed that the
members constituting the same are not known by the society at large to be
members of such committee or select body.
6. Which bas any president, treasurer, secretary, delegate or other oflicer so

chosen or appointed that his election or appointment to such office is not known
to the society at large.

7. Of which the names of ail the persons and of the committee or select bodies
of members and of ail presidents, treasurers, secretaries, delegates and other
officers are not entered in a book kept for that purpose and open for the inspec-
tion of aIl the members.

8. Which is composed of different divisions or branches or of different parts
acting in any manner separately or distinct from each other, or of which an.y part
has any separate or distinct president, secretary, treasurer, delegate or other oflicer
elected or appointed by or for such part or to act as an officer for such part.

5
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'lhe provisions of the law as contained in chap. 10 C. S. L. C. do not extend
to the meetings of any society or lodge of freemasons constituted by or under
the authority of warrants in that behalf granted by or derived from any grand
master or grand lodge in the United Kingdom of Great Britain and Ireland or
the grand master or grand lodge of Canada.
- The grand lodge of Canada exercises no authority over masonic lodges in the
province of Quebec. In that province a separate body called the Grand Lodge
of Quebec exercises jurisdiction over a number of masonic lodges to whom its
warrants have been issued for the holding of meetings and the practice of
masonry. In addition to these there are in the city of Montreal three old lodges
of freenasons constituted and still working under warrants of the Grand Lodge
of England, of which B. B. H. the Prince of Wales is the present Grand
Master. Although these two sets of freemasons- are on terms of the greatest
friendship there can be no move towards their amalgamation until the existing
doubt as to the legal status of the lodges of the Quebec Register is cleared away
by placing them, by means of special legislation, (as was done with the Grand
Lodge of Canada), within the exception which relieves freemasons of the English
Register from the operation of the law against secret societies.

In the province of Quebec, the Loyal Orange Institution was held to be an
illegal association combination and confederacy, the members thereof being
bound by an oath to keep secret the proceedings of the association. The Orange
Lodges had assembled in their meeting rooms in Montreal for the purpose or
walking in procession, according to their annual custom on the twelfth of Julv,
-when the Mayor with the assistance of a large band of special constables armed
with sticks, forcibly prevented the procession, and arrested the chief officers;
and in an action of damages for false arrest taken by them against the Mayor,
the latter was held to have acted legally, the Orange order being an unlawful
body, and there being a well grounded apprehension of a serious public disturb-
ance taking place if the procession had been allowed to form and appear on
the streets. (1)

123. Redilious words libels and eonspiracies.-No one shall be
deemed to have a seditious intention only because he intends in
good faith-

(a.) to show that Her Majesty bas been misled or mistaken in her
measures ; or

(b.) to point out errors or defects in the government or constitu-
tion of the United Kingdom, or of any part of it, or of Canada or
any province thereof, or in either House of Parliament of the United
Kingdom or of Canada, or in any legislature, or in the administra-
tion of justice; or to excite Her Majesty's subjects to attempt to
procure, by lawful means, the alteration of any matter in the state ; or

(c.) to point ont, in order to their removal, matters which are
producing or have a tendency to produce feelings of hatred and
ill-wili between different classes of Her Majesty's subjects.

2. Seditious words are words expressive of a séditious intention.
3. A seditious libel is a libel expressive of a seditious intention.
4. A seditious conspiracy is an agreement between two or more

persons to carry into execution a seditious intention.

124. Every.one is guilty of an indictable offence and liable to
two years' imprisonment who speaks any seditious words or publishes
any seditious libel or is a party to any seditious conspiracy.

(1) Grant & Beaudry, 4 L. N. 394, Q. B. (1881).
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It will be seen by these articles that there are three different ways in which a
seditious offence may be committed, namely, by speaking words expressive of a
seditious intention, by publishing a libel expressing a seditious intention, and
by entering into a conspiracy to carry a seditious intention into execution. But
there is no definition given shewing what a seditious intention is.

In section 102 of the English Draft Code there is, in addition to what is
above contained in article 123, a clause defining a seditious intention as,-

An intention--
to bring into hatred or contempt or to excite disaffection against the person

- of Her Majesty, or the government and constitution of the United Kingdom
" or of any part of it as by law established, or either House of Parliament, or
"the administration of justice ; or

"to excite Her Majesty's subjects to attempt to procure, otherwise ihan by
"lawful means, the alteration of any matter in church or state by law
established ; or

"to raise discontent or disaffection amongst Ber Majesty's subjects; or
"to promote feelings of ill-will and hostility between different classes of sucli

subjects."
In a note to this section the Royal Commissioners say that this is as accurate

a statement of the existing law as they can make ; and as references they give-
60 Geo. 3 & 1 Geo. 4, chap. 8, O'Connell v. R., il Cl. & F. 155, 234, R. v. Lambert
& Perry, 2 Camp. 398, R. v. Vincent 9 C. & P. 91. In the body of their Report
they also say in reference to seditious offences. " On this very delicate subject
"we do not undertake to suggest any alteration of the law. It is not easy to
"find explicit authority earlier than the case of R. v. Frost, (22 St. Tr. 471, tried
"before Lord Kenyon in 1793), for the proposition that to. speak seditious
- words is an indictable offence. A passage in the 3rd institute (p. 14) certainly
- says. But words without an overt deed are to be punished in another degree
- as a high misprision. This, however, is an incid. ntal remark at the end of a
- passage, the main point of which is that mere words are not in general an
"overt act of treason ; "

The Canadian Code as originally drawn and introduced into Parliament
contained a clause defining a seditious intention in terms similar'to those above
quoted from section 102 of the English Draft ; but the clause evoked a long
discussion and a great deal of criticism during the consideration of the Bill in
Committee ; and it was altimately decided to strike out the clause, and leave the
definition to common law (1).

la tracing, with 'his usual clearness and ability, the history of this most
interesting branch of the law, Sir James F. Stephen says, that there are « two
"different views of the relation between rulers and their subjects. If the ruler

is regarded as the superior of the subject, as being by the nature of his
"position presumably wise and good,-the rightful ruler and guide.of the whole

population,-it must necessarily follow that it is wrong to censure him openly,
"that if he is mistaken lis mistakes should be pointed out with the utmost
"respect, and that whether mistaken or not no censure should be cast upon
"him likely or designed to diminish his authority. If, on the other hand, the
"ruler is regarded as the agent or servant and the subject as the wise and good
"master who is obliged to delegate his power to the so-called ruler because,
"being a multitude, he cannot use it bimself, it is obvious that this sentiment
"must be reversed. Every member of the public who censures the ruler for the
"tiae being exercises in bis own person the right which belongs to the whole
"of which he forms part. He is finding fault with his servant. If others think
"differently they can take the other side of the dispute, and the utmost that can

happen is that the servant will be dismissed and another put in bis place, or
"perhaps that the arrangements of the household will be modified. To those
"who hold this view fully, and carry it out to all its consequences there can be

(1) See Extra Appendix post.
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-no such offence as sedition. There may indeed be breaches of the peace,
"which may destroy or endanger life limb or property, and there may be
-incitements to such offences, but no imaginable censure of the government,
- short of censure which has an immediate tendency to produce such a breach
- of the peace ought to be regarded as criminaL" (1)

After stating that each of these extreme views has had a considerable share
in moulding the law of England so as to-practically produce a compromise such
as is expressed in section 102 of the English Draft Code, (upon a part of
which our article 123 is based), Sir James F. Stephen proceeds to trace the
history of the legislation and of the legal controversies which, in conjunction
with the development of broader popular views, have brought about this
compromise (2).

This history is of no small value in arriving at a proper appreciation of the
present state of the law in regard to these offences ; and I therefore take the
liberty of giving here a short outline of it.

Ullder-theado idea a libel was written blame, true or aise, of anLman pLhblic
or. private. For a long time the law was admihisféred b e Star Chamber the
naine given, during the Tudo- period, to the king's privy counci g as a
court,- composed of the lord chancellor, the lord treasurer, the keeper of the
privy seal, a bishop, a lord of the council, and the two chief-justices,-and trying
cases and adjudging, without the aid of any jury, matters of fact as well as
matters of law.

During the sixteenth century the' Star, Chamber took upon itself, in* the
plenitude of its power, to make and enforce, with extreme rigor and severity, a
number of decrees and ordinances regulating the manner of printing and the
number of presses throughout the kingdom, and prohibiting all printing and
publishing against the meaning of the statutes and laws of the realm.

At that time libels, as such, would not receis e a great deal of attention, many
offences being more severely deait with as treasons, which at a later period
would only be treated, at most, as seditious libels ; for although, as already
seen, mere words unconnected with any deed were not regarded as an overt act
of treason the públication of written words were regarded in that light, when
they displayed a treasonable intention (3).

After the abolition of Jhetar Chamber in 1641 by the Long Parliament, the
latter introè'dii~eies~ystem of licénsirifiYooRs,~which ryMtem was continid by
various LeensinpgActs passed in the following reigns of Charles 11, James il
aud William & Mary, until it finally expired in 1794.

The licensing system and the special laws,-which, under the Commonwealth
and under Charles 11, exposed political libellers to prosecutions for treason,
-made it verv diflicult and dangerous to publish any books or pamphlets
objectionable ta the government ; and cases involving a discussion of the law of
libel would'not during this period be very numerous. Many prosecutions were
either for offences amounting to treasonable publications under the special laws
referred to, or for publishing without a license or in violation of some of the
provisions of the Licensing Acts. As Sir Jas. F. Stephen remarks, until the
right to publish without license is conceded the question of the limits of the
right does not become debateable. (4)

On the abolition of the Star Chamber, cases of libel,-whenever they did
arise,-were tried in the Court of King's Bench; and the trials were by jury ;
but the Judges of that Court adopted and continued, for a long time, to follow,
in regard to libel, the stringent doctrines of the Star Chamber, and held that,-
as a libel was written blame, whether true or false, and as the law required the
exact words of the matter complained of to be set out in order to judge by its

(1) 2 Steph. Hist. Cr. L. 298-300.
(2) Steph. Hist. Cr. L. 300-386.
(3) 3 Inst. 14 ; 2 Steph. Hist. Cr. L. 302.
(4) 2 Steph. Hist. Cr. L. 310,
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tenor,of its libellous nature,-the _question of whether it was or was not a
libel was a question of law for the Court, and that the only questions of fact to
bYIëftto tlie jùrfwere, "Tuif the defendant publish it? And were the innuen-
does (if there were any) correct ?

This rule, confining the jury to the simple question of whether or not the
defendant committed the act of publishing, prevented them,--as the presiding
judge invariably charged them,-from going into the intentions or motives of
the author or the circumsiances connected with the publication; for, the matter
set oui and complained of being in law libellous on its face, the act of publishing
when found by the jury rendered the conviction complete.

After a time efforts were made by very distinguisbed advocates,-and'èspe-
cially towards the end of the eighteenth century by Erskine -to bring about
the adoption of a definition oi' libel different from thattheretof~re acted upon and
more in accordance with changed popular sentiment. The controversy thus
occasioned ultimately led to the passing of Fox'sgLibel Act in 179?.

It was during this controversy that the trial took place of the Dean of
St. Asaph, who was prosecuted for a seditious libel said to be containedi in
certain extracts taken from a pamphlet called a dialogue between a gentleman
and a farmer, (1) Mr. Justice Buller in his charge said that the only facts for
the jury were the fact of publication and the meaning of the innuendoes; and
they returned a verdict of guilty. On behalf of the defendant Erskine then
moved for a new trial; and. in his argument thereon before Lord Mansfield, he
submitted that the criminal intent was a fact to be found, like any other, by the
jury, and that the case of libel formed no legal exception to the general principles
which govern the trial of all other crimes. (2) He supported his argument by
the celebrated illustration first suggested by Algernon Sidney,-A is indicted for
publishing a blasphemous libel in the words, " Thre is no God." Evidence is
given that he sold a bible containing the words, " The fool bath said in his
" heart, there is no God." The matter complained of and set out in the indict-
ment being the words, " There is ne God," there is no need for any innuendo;
and the jury would be bound, upon the old view of the law, to convict the
defendant because, according to that old view, they had nothing to do with his
intention, and on moving in arrest of judgment the defendant would be met
with the answer that the indictment was good on its face, as the words were
blasphemous in themselves, and the jury had found their publication.

As Erskine's argument proceeded, Lord Mansfield said, " To be sure, the jury
may judge from the whole context:" to which Erskine replied, ^ And what
is this, my lord, but determining the question of libel ?"
Lord Mansfield : " They certainly may in all cases go intathe whole context."
Mr Erskine: " And why may they go into the context? ýClgarly, my lord, to
enable them to form a correct judgment of the meaning of the part indicted,
even though no particular meaning be submitted to them by averments in the

"indictment."

In commenting upon this portion of Erskine's argument Sir James F. Stephen
says that, in his opinion, the jury might look at the whole te see whether the
words " There is no God," mean "to deny the existence of God," but that it does
not follow that they were at liberty to considerwhat object the author had in
view, or by what motives he was-actuated when he made the assertion, if he
did make it. (3)

For my own part I think that ohe among other good reasons for holding the
jury entitled to look at the whole context would have been so that they could
see if the author himself did in reality make the assertion " There is no God ";
in other words, to see if the bock itself by its whole tenor actually asserted,
iwhich it surely did not), that, " there is no God," or.merely stated what a foi
had in his heart foolishly asserted to that effect.

(1) 2 St. Tr. 953.
(2) 2 Steph. Hist. Cr. L. 338.
(3) 2 Steph. His. Cr. L. 338.
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Erskine, in continuation of bis argumeut, contended that as the writing in
question in the Dean of St. Asaph's case neither contained nor was averred by the
indictment to contain any slander of an individual, and as its criminality was
charged to consist in its tendency to stir up general discontent, the trial of such
.a charge did not involve and could not in its obvious nature involve any abstract
question of law for the judgment of a Court, but must wholly depend upon the
,judgment of thejury on the tendency of the writing to produce such consequences
when connected with all the circumstances attending its publication. The ques-
tion of seditious intention, he submitted, must in the nature of things be a question
of fact dependent upon a variety of circumstances which could not appear on
the record, to which the Court was confined ; for words, which, in their literai
meaning, were indifferent, temperate, or even .conciliatory, might when spoken
or written under special circumstances be seditious. He said, " Circumscribed
- by the record your Lordship can form no judgment of the tendency of this
- dialogue to excite sedition by anything but the mere words. You must look
- at it as if it were an old M. S. dug out of the ruins of Herculaneum. You can
• collect nothing from the time when or the circumstances under which it was
- published, the person by whom and those amongst whom it was circulated ;
"yet these may render a paper, at one time and under some circumstances,
"dangerously wicked and seditious, wbich at another time and under different

circumstances might be innocent and highly meritorious." (i)

Lord Mansfield however, upheld the doctrine that the jury had nothing to de-
termine but the question of publishing and that of the innuendoes, and accordingly
dismissed the motion for new trial. He traced the history down to that time of
the development of the law of seditious libel; and in supp ort of bis judgment
he cited, amongst other authorities, the cases of R. v. Clarke and R. v. Francklin,
(in the reign of George Il), of Miller, Almon and Woodfall, (in 1770), and the
later-case of R. v. Stockdale.

Erskine afterwards moved, in the Dean of St. Asaph's case, in arrest of
judgment, on the ground that the matter set forth and complained of was not
libellous; and he succeeded.

This was in 1783; and nine years later Fox's Libel Act, (2) becafibe law.
By that Act it was enacted that in any trial of an indictinent for libel, it stould
be competent for the jury to -give their verdict on the whole matter in issueé.and
that they should not be required or directed by the Court or Judge to find the
defendant guilty merely on proof of publication by the defendant of the paper
charged as a libel and of the serise ascribed to it in such indictment; but it was
provided that the Court should, according to its discretion, give its opinion and
directions on the matters in issue in the same manner as in other criminal cases.
Nearly thirty years later was passed the 60 Geo. 3 & i Geo. 4, c. 8, which
practically delines a seditious libel as one which tends to bring into hatred or
contempt the person of the reigning sovereign bis heirs or successors, or the
.government or the constitution of the United Kingdom as by law established or
either House of Parliament, or to excite His Majesty's subjects to attempt the
alteration of any matter in Church or State as by law established otherwise
than by lawful means. Since the Reform Bill of 1832 there have been few
instances of prosecutions for seditious libel; the more recent ones,-such as
that of Most, (3),-being, in reality, incitements to commit against reigning
sovereigns, crimes of a similar kind to that of the assassination of the Emperor
Alexander III of Russia.

The law of seditious libel has been insensibly modified by the law of defama-
tory libels upon private persons, which has been the subject of a great many
important decisions, the effect of which has been, 4 amongst other things, to

give the right to every one to criticise fairly, that is, honestly, even if
mistakenly, the public conduct of public men, and to comment honestly

(1) -ý Steph. Hist. Cr. L. 340.
(2) 32 Geo. 3, c. 60.
(3) Reg. v. Most, 7 Q. 13. D. 244; 50 L. J. (M. C.) 113.
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« even if mistakenly upon the proceedings of parliament and the courts of
justice." (1)

In regard to the irrelevancy of the truth of the matter complained of in the
case of a libel, considered as a criminal offence. the law according to the
original theory of libel fell into two main classes, namely, 1, the class in which
written blame was cast upon the institutions of the country and the general
conduct of the government, and, 2, the class consisting of attacks upon indivi-
duals whether public men or not. As to the first of these classes the principle
was that no one should be allowed to attempt to bring into discredit the
institutions of his country, and that their defects should be matter for represen-
tation.to parliament by means of petition ; but this principle has been superseded
by the exception that, when criticism of existing institutions is made in good
faith with the view of bringing about improvements and of removing defects, it
is lawful, even if mistal.n. With regard to criticism of this kind it may still be
said that. when it is the subject of a prosecution for seditious libel its truth is
immaterial ; because the question at issue is not the truth or falsity of the
assertions made, bút what was the writer's object. . Was it to procure a jfemely
by peaceable and lawful means, or was it to promote disaffection -and brin-
about riots ?

With regard to attacks made, by a newspaper or a pamphlet or any other
written or printed publication, upon an individual holding a pub ic position,
such attacks do not, in general, charge him with anything for which lie could
Le made responsible criminally but only with miscônduct for which public
discussion is practically the only available remedy. If the truth of such charges
were not allowed to be proved by way of justification for making them much
oflicial -misconduct and incapacity would be practically altogether unchecked,
For cases of this kind provision has been made in two separate ways, namely,---
1, by the establishment of the rule that it is lawfulto make fair comment upon
matters of public interest,-a rule established in a number of civil cases for libel
but equally applicable to criminal prosecutions,-and, 2, by the passing naC.oci'
Campbell's Act, q2) duly re-enacted in Canada, (3) by which it was provided that
it should be competent for a defendant on an indictment or information for
defamatory libel to plead the truth of the matters charged and that it was for
the public benefit that such matters should be published.

With regard to seditious words they have on some few occasions been made
,the.subject of prosecution,-the charge however being that of unlawful assembly
or of seditions, conspiracy, of which violent speeches were regarded as overt acts.
In 1795, one Redhead Yorke was prosecuted and convicted on a charge of
conspir.acy to traduce and vilify the House of Commons and the government and
to excite disaffection and·sedition ; and as overt acts of the conspiracy it was
alleged that meetings were held to make and listen to seditious and inflammatory
speeches (4).

In 1820 Hunt was'tosecuted for a conspiracy of which the holding of the
meeting dispersed in 1819 at Manchester vas the principal overt act ; and in
1844 O'Connell and others were tried for seditious conspiracy, with intent to stir
up hatred and strife between the Queen's English and Irish subjects of which
conspiracy the meetings held and the speeches made in connection with the
agitation for repeal of the union between England and Ireland were overt acts.

*That case shews how wide the legal notion of seditious conspiracy is.
It seems to include every sort of attempt,-by violent language, either spoken
or written, or by shew of force calculated to produce fear,-to effect any public
object of an evil character ; and no precise or complete definition lias ever been
given of objects which are to be regarded as evil.

(1) 2 Steph. Hist. Cr. L. 376.
t2) 6 and 7 Vic., c. 96.
(3) R. S. C., c. 163 ; 37 Vie., c. 38.
(4) 25 St. Tr. 1003 ; 2 Steph, Hist. Cr. L. 379.



CRIMINAL CODE OF CANADA.

At the present day, when the right of forming political organizations, of
holding political meetings, and of giving,-through the press, or on the public
platform,-free expression to our thoughts upon and criticisms of public men
and affairs, is so well recognized, a written or printed publication, a public
speech, or an assembly, meeting, convention or combination would have to be
of an extremely vicious, inflammatory, and dangerous character to form the basis
of a successful prosecution for a seditions libel, a seditious speech, or a seditious
conspiracy.

125. Libels on foreigu sovereigus.-Every one is guilty of an
indictable offence and liable to one*year's imprisonment who, without
lawful justification, publishes any libel tending to degrade, revile or
expose to hatred and contempt iii' the estimation of the people of
any foreign state, any prince or person exercising sovereign autho-
rity over any such state. (1)

126. spreading fale new.-Every one is guilty of an indictable
offence and liable to one year's imprisonment who wilfully and
knowingly publishes any false news or tale whereby injury or
mischief is or is likely to be occasioned to any public interest.

This is an old common law offence, prosecutions for which seem to have long
since fallen out of practice. In IU8 there vas a case of this kind in which the
defendant was indicted for, haying unlawfully wickedly and -maliciously
published false news,-gyhereby"discord might grow between the king and
his subjects or the great-.men of the realm,-by publishing and placarding
a printed paper or noti'eJalsely announcing that an order in council had been
made by the king proclaimiig war with France (2).

PART VIII.

PIRACY.

127. Piracy by the law of nations.-Every one is guilty of an
indictable offence who does any act which amounts to piracy by the
law of nations, and is liable to the following punishment :-

(a.) To death, if in committing or attempting to commit such
crime the offender murders, attempts to murder or wounds any
person; or does any act by whichthe life of any person is likely to
b e en dangered;

(b.) To imprisonment for life in ail other cases.

Piraey at eomrnon law or by the law of natin.-In reference to piracy
the Royal Commissioners in their report on the English Draft Code say,-

" The Bill contained a definition of Piracy by the law of Nations. We have
"thought it better to leave this offence undefined, as no definition of it would be
"satisfactory which is not recognized as such by other nations; and after

(1) See Most's case, cited ante p. 70.
(2) Scott's case, 5 New Newgate Calendar, 284 ; 1 Bish. New Cr. L. Corn. s. 477.
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"careful consideration of the subject we have not been able to discover a
definition fulfilling such a condition. We may observe as te this that the

"subject has been much discussed in the Courts of the United States, and the
"result appears to justify the course we have adopted. We do not think it will
" lead to practical inconvenience."

Sir James F. Stephen says in relation to this subject, " Piracy at common law
or by the law of nations, is the only one of the offences mentioned " [piracy,

slave trading. etc.) " which is not created by statute. There are singularities
connected with the offence which I do not think it necessary to go into. The
most authoritative definition of piraby in English law is 'robbery ai sea,' but
I think it is easy te show that this is too wide in one direction and too narrow
in another. If a foreign sailor on a foreign ship were to rob another sailor of
the same nation on the same ship it would be absurd to call him a pirate, yet

"such an act would be robbery ai sea; and if a piratical vessel were te attempt
"to capture a lawful ship and to be captured herself, it would be strange to

describe ber crew as anything but pirates, yet they would have committed,f.not
what on shore would have been a robbery, but what would have be€n an

'assault with intent to rob." 1)
Robbery on the high seas in order te constitute piracy must be without

authority from any prince or state. If a party making a capture at sea do su by
the authority of any prince or state it cannot be considered piracy : for a nation
can never be deemed pirates. Fixed domain, public revenue. and a certain form
ot government exempt a people from that character. (2)

If the subjects of the same state, being in separate vessels, commit robbery
upon each other upon the high sea, it is piracy. If the subjects of different
states commit robbery upon each other upon the high sea, if their respective
states be in.amity, it is piracy; if at enmity it is not ; for it is a general rule that
enemies can never commit piracy upon each other, their depredations being
deemed mere acts of hostillty. (3)

Phracy by statute.-The principal Imperial statutes relating to and making
certain actions piracy are 28 Ben. 8, c. 15; 11 Will. 3, c. 7, s. 7; 8 Geo. 1, c. 24,
s. t; 18 Geo. 2, c. 30, 7 Will. 4 and 1 Vie. o. 88, s. 2; 37 & 38 Vie., c. 35.

128. Piratical act.-Every one is guilty of an indictable offence
and liable to imprisonment for life who, within Canàda, does any of
the following piratical acts, or who, having done any of the follow-
ing piratical acts, comes or is brought within Canada without having
been tried therefor:-

(a.) Being a British subject, on the sea, or in any place within
Ihe jurisdiction of the Admiralty of England, under colour of any
commission from any foreign prince or state. whether such prince or
s.te is at war with Her Mïaijesty or not, or under pretence of autho-
rity from any person whomsoever coamits any act of hostility or
robbery against other British subjects, or during any war is in any
way adherent to or gives aid to Her Majesty's enemies;

(b.) Whether a British subject or not, on the sea or in any place
within the jurisdiction of the Admiralty of England, enters into any
British ship, and throws overboard, or destroys, any part of the
goods belonging to such ship, or laden on board the same;

(c.) Being on board any British ship on. the sea or in any place
within the jurisdiction of the Admiralty of England-

(1) Steph. Gen. V. Cr. L. 91, 92.
(2) Grot. 2, c. 18, s. 2.
(3) 4 Inst. 154; Arch. Cr. Pl. & Ev. 21 Ed. 494.
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(i.) turus enemy or rebel, and piratically runs away with the
ship, or any boat, ordnance, ammunition or goods;

(ii.) yields them up voluntarily to any pirate:
(iii.) brings any seducing message from any pirate, enemy or

rebel ;
(iv.) counsels or procures any persons to yield up or run away

with any ship, goods or merchandise, or to*turn pirate or to go
over to pirates;

(v.) lays violent lands on the commander of any such ship in
order to prevent him from fighting in defence of his ship and
goods ;

(vi.) confines the master or commander of any such ship ;
(vii.) makes or endeavours to make'a revolt in the ship ; or

(d.) Being a British subject in any part of the world, or (whether
a British subject or not) being in any part of Her Majesty's domi-
nions or on board a British ship, knowingly-

(i.) furnishes any pirate with any ammunition or stores of any
kind;

(ii.) fits out any ship or vessel with a design to trade with or
supply or correspond with any pirate ;

(iii.) conspires or corresponds with any pirate.

129. Piratical acts with violence endangering life.-Every one is
guilty of an indictable offence and liable to suffer death who, in
committing or attempting to commit any piratical act,.assaults with
intent to murder, or wounds, any person, or does any act likely to
endanger the life of any person.

A foreigner charged with committing an offence within the jurisdiction of the
Admiralty of England cannot be tried and punished in any Canadian Court
without the leave of the Governor-General. (1)

130. Not flghting pirates.-Every one is guilty of an indictable
offence and liable to six months' imprisonment, and to forfeit to the
owner of the ship all wages then due to him, who, being a master,
officer or seaman of any merchant ship which carries guns and
arms, does not, when attacked by any pirate, fight and endeavour to
defend himself and his vessel from being taken by such pirate, or
who discourages others from defending the ship, if by reason thereof
the ship falls into the hands of such pirate.

(1) See article 542, post.



FORMS OF INDICTIMENT UNDER TITLE Il.

HEADING OF INDICTMENT

In the (name of Court in which the indiciment is found).

The Jurors far our Lady the Queen present that (Where there are more Couns

than one, add ai the beginning of each Count):

"The Jurors further present that

STATEMENTS OF OFFENCES.

TREASON.

On at within Her
Majesty's Dominions, A, with divers other false traitors to the Jurors aforesaid
unknown, and armed arrayed and assembled together in -warlike manner, did
unlawfully and traitorously levy and make war against our said Lady the
Queen, with intent thereby to deposd Her Majesty from thc style honor and
royal name of the Imperial Crown of the United Kingdom of Great Britain and
Ireland and of Her other Dominions.

ASSAULT ON THE QUEEN.

A, on at a certain pistol which he the said A in his right hand
then had and held, unlawfully and wilfully did point aim and present at (" at or
near to.") the person of our Lady the Queen, with intent thereby then and there
to alarm our said Lady the Queen.

INCITING TO MUTINY.

A, on at unlawfully and for a traitorous and mutinious purpose
did endeavour to seduce one B, he the said B then being a person serving in
fHer Majesty forces on land, from his duty and allegiance to 'lier Majesty.

RIOT.

On at A, B, and C, with divers other persons
to the Jurors aforesaid unknown, unlawfully riotously and in a manner causing
reasonable fear of a tumultuous disturbance of the peace, did assemble together,
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and being so assembled together did then and there make a great noise, and
thereby began and continued for sometime to disturb the peace tumultuously.

RIOTOUS DESTRUCTION OF BUILDINGS.

A, on at , with two other persons at least, did
unlawfully, riotously and tumultuously assemble together to the disturbance
of the public peace, and with force did unlawfully demolish and pull down
(or begin to demolish &c.) a certain building of B.

RIOTOUS DAMAGE TO BUILDINGS.

A, on at , with two other persons at least, did unlaw-
fully, riotously and tumultuously assemble together to the disturbance of the
public peace, and with force did unlawfully injure and damage certain machinery
of B.

FORCIBLE ENTRY.

A, B, C, and D on unlawfully, forcibly and with a strong hand
did enter into a certain dwellinghouse situate and being at and then
in the actual and peaceable possession of E, and unlawfully, forcibly and with a
strong hand did expel and put out the said E from the said dwellinghouse in
a manner likely to cause a breach of the peace.

ADMINISTERING AN UNLAWFUL OATH.

A, on at did unlawfully administer and cause
to be administered to B a certain oath and engagement purporting to bind the
said B not to informn or give evidence against any associate confederate or other
person of or belonging to a certain unlawful association and confederacy ; and
which said oath and engagement was then and there taken by the said B.

TAKING AN UNLAWFUL OATB.

Commence as above]- did unlawfully take a certain oath and engagement
purporting (etc., as in ihe last form); he the said A not being then compelled
to take the said oath and engagement.

PIRACY.

A, B, and C on with force of armas upon the high seas, to wit,
in and on board a certain ship called the Alabama, in a certain place upon the
high seas distant about ten leagues from Baltimore in the United States of
America, then being, did in and upon certain mariners to the Jurors aforesaid
unknown, then and there being, unlawfully piratically and violently make an
assault and them the said mariners put in bodily fear and danger of their lives.



STA.TEMENTS OF OFFENCES.

TABLE OF OFFENCES UNDER TITLE Il.

INDICTABLE OFFENCES.

OmFZcWC.

Treason.............................
Accessory after fact ................
Levying war, etc.....................

Treasonablo offences.................
Conspiracy to intimidate Legislature..
.Assaults on Queen..,.................

Inciting to matiny ...................
() Enticing soldiers or seamen to

desert .............................
Unlawfully obtaining oficial informa-

tion .,................ ........ ..
Communication of information b o1-

cial. If to a foreign State..........
In any other case ..............

Unlawful assembly .............

Biot ...... ..................
Opposing Reading Riot Act ..........
Riotous destruction...............
Riotous damage......................
Uniawful drilling ....................
Forcible entry or detainer............
Airay. ......................

Challenge to fight ....................
Inciting Indians to riot........
Causing dangerons explosions.
Raving explosives...................
Making explosives. .................
HBaving arms.........................
Smugglers carrying arms.............
Refusing to deliver weapon to ajustilct
Coming near meeting armed........

Lying in wait near meeting.

Administering or taking oath to con-
mit indictable offence..........

Admlnistering or taking other unlaw-
ful oaths............................

Seditions ofiences....................
Libels on foreign sovereigns. ......
Spreading false news..............

PUmsmrNT.

Death ............
Two years.........
Death ............

Life....................
Fourteen years.........
Seven years and whip-

ping..................
Life ....................

Five years. .....

One year or $100 flne...

Life.. ............. ,
One year and $100 fne

or botb.... .......
One year...........

Two year......
Life.................
Life....... .......... .
Seven years............
Two years.........
One year...............
One year, with bard

labor .................
Three years...........
Two years ..............
Life................. ..
Fourteen years........
Seven years............
Five years .......... ...
Ton years..............
Five years..............
$100 fine, or 3 months,

or both...............
$200 fine or 3 months,

or both.....,.........

Fourteen yeara.

Seven years............
Two years.............
One year..........
One year..........

TnuuA..

Sup. Court C. Juris.
do

Sup. Court Cr. Juria,
or Court Martial.

Sup. Court Cr. Juris.
do

do
do

General or Quarter
Sessions.

Sup. Court Cr. Juris.

do

do
General or Quarter

Sessions.
do
do
do
do
do
do

do
do
do
do
do
do
do
do
do

do

do

Snp. Court Cr. Juris.

do
do
do
do

Note. It will be understood that with regard to offences mentioned in this table as 1riable in
a Sup. Court of Cr. Juris. those offences cannot be tried in a Court of General or Quarter Ses.
sions, and that with regard te ofences mentioned therein as triable in a Court of General or
Quater Sessions, the latter Court has not exclusive jurisdiction over these ofences but that in
relation to them its jurisdiction is concurrent with that of the Superior Court of Cr. Juxis.

(1) No. 8 (Enticing soldiers, etc.) may also be tried summarily. Fine $200 and not les@ than
$80. In default of payment, six months imprisonment.

A -r.

65
67
68

69
70
71

72
73

77

78

78 S
81

82
83
85
861

89
90

91
98
99

100
101
102
104
113
114

115

120

121

124
125
126

1
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NON-INDICTABLE OFFENCES.

OmFuNcE.No. A-rT.

1 74
2 1-75

93

94

95

96

97
103

105
106
106

107

108

109
110
111
116

117
117
118

119

Resisting warrant for deserters.......
Enticing Militia or Mounted Police

men to desert ......................

Challenge to prife-fght ..............

Principal in prize-fight ..............

Attending prize-flght...........

Leaving Canada for prize fight .......

Fight on a quarrel..............
Openly carrying dangerous weapons.

Carrying pistol, etc...................
Selling pistol, etc., to minor ..........
Selling pistol, etc., without keeping

record ..............................
Hlaving weapon when arrested.......

TmBwÂn.i-

LIMITATION OF TIME FOR PROSECUTING OFFENCES
UNDER TITLE II.

65. Treason,-except (a) and(b) 3 years.
69. Treasonable offence: 3 years.
83. Opposing reading Riot Act: 1 year.

8: 8 Unlawful drilling 6 month
102. Having arms: 6 month
103.]
105.
106.

108. . Improper use of offensive weapons: mont
109.
110.yr

3lyears.

14. Coming armed near meeting: 1 year.
115. Lying in wait near meeting: i1 year.

(See Art. 551 (a).
do

(See Art. 551 (ci.
s. (See Art. 551 (di.
s. do

h. (See Art. 551 (/)

(See Art. 551 (c)..
do
do

$80 penalty ............

6 months, with or with-
out hard labor .......

$1,000 fine and not less
than $100, or 6 monthi
'with or witbout hard
labor or both.........

One year, with or with-
out hard labor.......

$500 fine (not less than
$50) or one year, with
or without bard labor
or both..........

$400 fine (not less than
$50), or 6 months with
or without hard labor.

Discharge or $50 fine...
$40 fine; in default of

payment, 30 days.....
$25 fine, or one month..
$50 fine. ...............

$25 fine.. . .
$50 fine, or 3 inonths

writh or withont bard
labor ............

$200 fine, or 6 months
with or without bard
labor.................

$100 fine, or thirty days.
$50 fine, or thirty days..

40 fine, or thirty day&.
$200 fine, or 6 months

or both.... ......
$4 fine, each weapon... .
$100 fine ...... ......
let offence : $40 and

costa; and 3 months in
default. Every other
offence: saine penalty
and 6 months.....

$50 fine; and one month
in default............

Having weapon with intent to do
injury..............................

Pointing firearm........ .........
Carrying offensive weapon .......
Carrying sheath knive...........
Sale of arms in N.-W. T..........

Possessing weapons near Pub. Works.
Concealing do do
Selling liquor, etc., near Pub. Works.

Conveying liquors on H. M. Ships.

Art.

Art.

Sunmary (Two
justices).

Summary.

do

do

do

do
do

Summary (Two
Suinmnary. [justices).

do

do

Suminmary (Two
justices).

do
do
do
do

do
do
do

do

do



CORRUPTION AND DISOBEDIENCE.

TITLE III.

OFFENCES AGAINST THE ADMINISTRATION OF
LAW AND JUSTICE.

PART IX.

CORRUPTION AND DISOBEDIENCE.

131. Judiea norruption.-Every one is guilty of an indictable
offence and liable to fourteen years' imprisonment who-

(a.) holding any judicial office, or being a member of Parliament
or of a legislature, corruptly accepta or obtains, or agrees to accept,
or attempts to obtain for himself or any other person, any money or
valuable consideration, office, place, or employment on account of
anything already done or omitted, or to be afterwards done or
omitted, by him in his judicial capacity, or in his capacity as such
member ; or

(b.) corruptly givos or offers to auy such person or to any other
person, any such bribe as aforesaid on account of any such act or
omission.

No prosecution for any offence under this article can be instituted without
the leave of the Attorney-General of Canada. (1)

In reference to the offences dealt with under the present title the Royal Com-
missioners, in their report on the English draft code, say, " Title III deals with
- offences affecting the administration of juctice, by way of corrupting judicial
" or ministerial officers, by disobeying lawful orders, by deceiving courts, by
aperjury and other means of the same kind, or by escaping;or rescuing others

from lawful custody. In a general code of the criminal law we have thought
it right to include the offence of jt'dicial corruption, and to subject it to severe
and infamous punishment. As no case of the kind has occurred (if we

"except the prosecutions of Lord Bacon and Lord Macclesfield), it is not sur-
prising that the law on the subject should be somewhat vague. We have

othought it right in order to protect persons holding judicial positions from
" malicious prosecutions to provide that no prosecution for this offence shall be
"iostituted except by the attorney general."

132. Corruption of ofneers employed lu prosecuting offenders.-
Every one is guilty of an indictable offence and liable to fourteen
years' imprisonment who-

(a.) being a justice of the peace, peace officer, or public officer,
employed in any capacity for the prosecution or detection or
punishment of offenders, corruptly accepts or obtains, or agrees to

(1) See article 544, post.
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accept or attempts to obtain for himself, or for any other person, any
money or valuable consideration, office, place or employment, with
the intent to interfere corruptly with the due administration of
justice, or to procure or facilitate the commission of any crime, or
to protect from detection or punishment any person having com-
mitted or intenaing to commit any crime ; or

(b.) corruptly gives or offers to any such officer as aforesaid any
such bribe as aforesaid with any such intent.

Under article 3 (S) " PEACE OFFICER includes a mayor ýwarden, reeve, sherif',
"deputy sheriff, sheriff's officer, and justice of the peace, and Iso the warden,

keeper or guard of a penitentiary, and the gaoler or keeper ofany prison, and
any police officer, police constable, bailiff, constable, or other person employed
for the preservation and maintenance of the public peace,sor for the service
or execution of civil process."
Under article 3 (w), " PUBLIC oFFIcER includes any inland revenue or customs

"officer, officer of the army, navy, marine, militia, North-west mounted police or
" other officer engaged ·inenforcing the laws relating to the revenue, customs,
"trade or navigation of Cgiada." . -

133. Fraude upon tbeeovernment.-Every one is guilty of an
indictable offence and liable to a fine of. not less than one hundred
douars, and not exceeding one thousand dollrrs, and to imprisonment
for a term not exceeding one year and not less than one month, and
in default of payment of such fine to imprisonment for a further
time not exceeding six months who-

(a.) makes any offer, proposal, gift, loan, or promise, or who gives
or offers any compensation or consideration, directly or indirectly,
to any official or person in the employment of the Government, or
to any menber of hisfamily, or to any p rson under his control, or for
his benefit, with intent to obtain the assistance or influence of such
official or person to promote either the procuring of any contract
with the Government, for the performance of any work, the doing
of any thing, or the furnishing of any goods, effects, food or mate-
rials, the execution of any such contract, or the payment of the
price, or consideration stipulated therein, or any part thereof, or of
any aid or subsidy, payable in respect thereof; or

(b.) being an official or\ person in the employment of the Govera-
ment, directly or indirectly, accepts or agrees to accept or allows
to be accepted by any person under his control, or for his benefit,
any such offer, proposai, gift, loan, promise, compensation or consi-
deration ; or

(c.) in the case of tenders being called for by or on behalf of the
Government, for the performance of any work, the doing of any
thing, or the furnishing of any goods, effects, food or materials,
directly or indirectly, by himself or by the agency of any other
person on his behalf, with intent to obtain the contract therefor,
either for himself or for any other person, proposes to make, or
makes, any gift, loan, offer or promise, or offers or gives any conside-
ration or compensation whatsoever to any person tendering for
such work or other service, or to any member of hisfamily, or other
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person for his beneßlt, to induce such person to withdraw his tender
for such work or other service, or to compensate or rewar d him for
having withdrawn such tender ; or

(d.) in case of so tendering, accepts or receives, directly or
indirectly,. or permits, or allows to be accepted or received by any
member of his family, or by any other person under his control, or for
his benefit, any such gift, loan, offer, promise, consideration or com-
pensation, as a consideration or reward for withdrawing or for
having withdrawn such tender ; or

(e.) being an official or employee of the Government, receives.
directly or indirectly, whether personally, or by or through any member
of hisfainily, or person under his control, or for his benefit, any gift,
loan, promise, compensation or consideration whatsoever, eitber in
money or otherwise, from any person whomsoever, for assisting o.r
favouring any individual in the transaction of any business what-
soever with the Government, or who gives or offers any such gift,
loan, promise, compensation or consideration ; or

(f.) by reason of, or under the pretense of, possessing influence
with the Government, or with any Minister or official thereof,
demands, exacts or receives from any person, any compensation, fee
or reward, for procuring from the Government the payment of any
claim, or of any portion thereof, or for procuring or furthering the
appointment of himsâlf, or of any other person, to any office, place
or employment, or for procuring or furthering the obtaining for
himself or any other person, of any grant, lease or other benefit
from the Government ; or offers, promises or pays to such person;
under the circumstances and for the causes aforesaid, or any of them
any such compensation, fee or reward ; or

(g.) having dealings of any kind with the Government through
any department thereof, pays any commission or reward, or within
one year before or after such dealings, without the express permis-
sion in writing of the head of the department with which such
dealings have been had, the proof of which permission shall lie upon
him, makes any gift, loan, or promise of any money, matter or
thing. to any employee or official of the Government, or to any
member of the family of such employee, or oficial, or to any person
under bis control, or for his benetit ; or

(h.) being an employee or ôfficial of the Government, demands,
exacts or receives, from such person, directly or indirectly. by
himself, or by or through any other person for his benefit, or permits
or allows any member of bis family, or any person under his control,
to accept or receive-

(i.) any such commission or reward ; or
iJi within the said period of one year, without the express per-

mission in writing of the head of the department with which such
dealings have been had, the.proof of wbich permission shall lie upon
him, accepts or receives any such gift, loan or promise ; or
(i.) having any contract with the Government for the perform-

ance of any work, the doing of anything, or the furnishing of any
6
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goods, effects, food or materials, and having or expecting to have
any claim or demand against the Government by reason of such
contract, either directly or indirectly, by himself or by any person
on his behalf, subscribes, furnishes or gives, or promises to subscribe,
furnish or give, any money or other valuable consideration for the
purpose of promoting the election of any candidate, or of any
number, class or party of candidates to a legislature or to a Parlia-
ment, or with the intent in any way of influencing or affecting the
result of a provincial or Dominion election.

2. If the value of the amount or thing paid, offered, given, loaned,
promised, received or subscribed, as the case may be, exceeds one
thousand dollars, the offender under this section is liable to any fine
not exceeding such value.

3. The words " the Government " in this section include the
Government of Canada and the Government of any province of
Canada, as well as Her Majesty in the right of Canada or of any
province thereof.

No prosecution for any offence under this article can be commenced after the
expiration of two years from its commission. (1)

The provisions of this and the next article are almost wholly taken from 54-5>
Vict., c. 23.

134. other cousequeuces.-Every person convicted of an offence
under the next preceding section shall be incapable of contracting
with the Government, or of holding any contract or office with, fronm,
or under it, or of recciving any benefit under any such contract.
R. S. C., c. 173, ss. 22 and 23.

135. Breach of trust by public omeer,-Every public officer is
guilty of an indictable offence and liable to five years' imprisonment
who, in the discharge of the duties of his office, commits any fraud
or breach of trust affecting the public, whether such fraud or breach
of trust would have been criminal or not if committed against a
private person.

136. Corrupt practices in municipal afrar.,-Every one isguilty
of an indictable offence and liable to a fine not exceeding one thou-
sand dollars and not less than one hundred dollars, and to imprison-
ment for a term not exceeding two years and not less than- one
month, and in default of payment of such fine to imprisoument for
a further term not exceeding six months, who directly or indirectly-

(a.) makes any offer, proposal, gift, loan, promise or agreement
to pay or give any money or other material compensation or consi-
deration to any member of a municipal council, whether the same is
to inure to his -own advantage or to the advantage of any other
person, for the purpose of inducing such member either to vote or
to abstain from voting at any meeting of the council of which lie is
a member or at any meeting of a cormnittee of such council,in favour

(1) See article 551 (b), posi.
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of or against ,any measure, motion, resolution or question submitted
to such council or committee ; or

(b.) makes any offer, proposal, gift, loan, promise 'r agreement
to pay or give any money or other material compensation or consi-
deration to any member or to any officer of a municipal council for
the purpose of inducing him to aid in procuring or preventing the
passing of any vote or the granting of any contract or advantage in
favour of any person ; or

(c.) makes any offer, proposal, gift, loan, promise or agreement
to pay or give any money or other material compensation or consi-
deration to any officer of a municipal council for the purpose of
inducing him to perform or abstain from performing, or to aid in
procuring or preventing the performance of, any official act'; or

(d.) being a member or officer of a municipal council, accepts or
consents to accept any such offer, proposal, gift, loan, promise,
agreement, compensation or consideration as is in this section before
mentioned ; or in consideration thereof, votes or abstains from
voting in favour of or against any measure, motion, resolution or
question, or performs or abstains from performing any official act; or

(e.) attempts by any threat, deceit, suppression of the truth or
other unlawful means to influence any member of a municipal
council in giving or withholding his vote in favour of or against any
measure, motion, resolution or question, or in not attending any
meeting of the municipal council of which he is a member, or of any
committee thereof ; or

(f.) attempts by an'y such means as in the next preceding para-
graph mentioned to influence any member or any officer of a muni-
cipal council to aid in procuring or preventing the passing of any
vote or the granting of any contract or advantage in favour of any
person, or to, perform. or abstain from performing, or to aid in
procuring or preventing the performance of, any official act. 52 V.,
c. 42, s. 2.

No prosecution for any offence under this article can be commenced after the
expiration of two years from its commission. (1)

137. selling omice, appointment, &c.-Every one is guilty of an
indictable offence who, directly or indirectly-

(a.) sells or agrees to sell any appointment to or resignation of
any office, or any consent to any.such appointment or resignation,
or receives, or agrees to receive, any reward or profit from the sale
thereof ; or

(b.) purchases or gives any reward or profit for the purchase of
any such appointment, resignation or consent, or agrees or promises
to do so.

Every one who commits any such offence as aforesaid, in addition

il) See article 551 (b), posi.
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to any other penalty thereby incurred forfeits-any right which he
may have in the office and is disabled for life from holding the same.

2. Every one is guilty of au indictable offence who, directly or
indirectly-

(a.) receives or agrees to receive any reward or profit for any
interest, request or negotiation about any office, or under pretense of
using any such interest, making any such request or being concerned
in any such negoiation ; or

(b.) gives or procures to be given any profit or reward, or makes
or procures to be made any agreement for the giving of any profit
or reward, for any such interest, request or negotiation as afore-
said : or

(c.) solicits, recommends or negotiates in any manner as to any
appointment to or resignation of any office in expectation of any
reward or profit ; or

(d.) keeps any office or place for transacting or negotiating any
business relating to vacancies in,.or the sale or purchase of, or
appointment to or resignation of offices.

The word " office " in this section includes every office in the gift
of the Crown or of any officer appointed by the Crown, and ail
commissions, civil, naval and military, and all places or employments
in any public department or office whatever, and all deputations to
any such office and every participation in the profits of any office or
deputation.

A person convicted of an offence under this artiçle is liable to five years
imprisonment. (t)

138. Disobedience to a statute.-very one is guilty of an indict-
able offence and liable to one year's imprisonment who, without
lawful excuse, disobeys any Act of the Partiament of Canada or of
any legislature in Canada, by wilfully doing any act -which it forbids,
or omitting to do any act which it requires to be doue, unless some
penalty or other mode of punishment is expressly provided by law.

139. Dimobedience of orders of fourt.-Every one is guilty of an
indictable offence and liable to one year's imprisonment who, without
lawful excuse, disobeys any lawfiul order other than for the payment
of money made by any court of justice, or by any person or body of
persons authorized by any statute to make or give such order, unless
some penalty is imposed, or other mode of proceeding is expressly
provided, by law.

140. Nesseet of peace omleer to .uppreus riot.-Every one is guilty
of an indictable offence and liable to two years' imprisonment who,
being a sheriff, deputy-sheriff, mayor, or other head officer, justice of
the peace, or other magistrate, or other peace officer, of any county
city, town, or district, having notice that there is a riot within bis

(1) See article 951 post.
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jurisdiction, without reasonable excuse omits to do his duty in sup-
pressing such riot.

See comments under article 84, ante p. 53.

141. Neglect to aid peace ofneer ma suppresung riot.-Every one is
guilty of an indictable offence and liable to one year's imprisonment
who, having reasonable notice that he is required to assist any
sheriff, deputy-sheriff, mayor, or other head officer, justice of the
peace, magistrate, or peace officer in suppressing any riot, without
reasonable excuse omits so to do.

142. Newieet te aid peace o6neer in arresting ofrenders,-EVery
one is guilty of an indictable offence and liable to six months'itnpri-
sonment who, having reasonable notice that he is required to assist
any sheriff, deputy-sheriff, mayor or other head officer, justice of the
peace, magistrate, or peace officer, in the execution of his duty in
.arresting any person, or in preserving the peace, without reasonable
excuse omits so to do.

143. misconduet or omcers in exeenting writs. - Every one isW
guilty of an indictable offence and liable to a fine and imprisonment
who, being a sheriff, deputy-sheriff, coroner, elisor, bailiff, constable-
or other officer entrusted with the execution of any writ, warrant
or process, wilfully misconducts himself in the execution of the same
or wilfully,'and without the consent of the person in whose favour
the writ, warrant or process was issued, makes any false return
thereto. R.S.C., c. 173, s. 29.

Under the terms of article 951, post, the length of imprisonment to which
an offender against article 143 is liable is five years, and under article 934,
posi, the amount of the fine is in the discretion of the court or person passing
sentence.

144. obstrneting pubuc or peace oMneer in exeention of ais duty.-
Every one is guilty of an indictable offence and liable to ten years'
imprisonment who resists or wilfully obstructs any public officer in
the executfiñ of hie duty or any person acting in aid of euch officer.

2. Every one is guilty of an offence and liable on indictment to
two years' imprisonmgnt, and on summary conviction before two
justices of the peace to six months' imprisonment with hard labour,
or to a fine of one hundred dollars, who resists or wilfully obstructs-

(a.) any peace officer in the execution of his duty or any person
acting in aid of'any such officer ;

(b.) any person in the lawful execution of any process against
any lands or goods or in making any lawful distress or seizure.
RS.C., c. 162, s. 34.

For the distinction between " public officer " and I peace o/ficer," see articie 3
(s) and 3 (w), anle p. 5.
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PART X.

MISLEADING JUSTICE.

145. Perur.-Perjury is an assertion as to a matter of fact,
opinion, belief or knowledge, made by a witness in a judicial pro-
ceeding as part of his evidence, upon oath or affirmation, whether
such evidence is given in open court, or by affidavit or otherwise,
and whether such evidence is material or no+, such assertion being
known to such witness to be false, and being intended by him to
mislead the court, jury, or person holding the proceedinig. Evidence
in this section includes evidence given on the voir dire and evidence
given beforp a grand jury.

2. Every person is a wi tness within the meaning of this section who
actually gives bis evidence, whether he was competent to be a witness
or not, and whether his evidence was admissible or not.

3. Every proceeding is judicial within the meaning of this sectit n
which is held in or under the authority of any court of justice, or
before a grand jury, or before either the Senate or House of Com-
Mons of Canada, or any committee of either the Senate or House of
Commons, or before any Legislative Council, Legislative Assembly
or House of Assembly or any committee thereof, empowered by law
to administer an oath, or before any justice of the peace, or any
arbitrator or umpire, or any person or body of persons authorised
by law or by any statute in force for the time being to make an
inquiry and take evidence therein upon oath, or before any legal
tribunal by whicti any legal right or liability can be estuhlished, or
befoe any person acting as a court, justice or tribunal, having power
to hold such judicial proceeding,'whether duly constituted or not, and
whether the proceeding wqs duly instituted or not before such court or
person so as to authorise it or him to hold the proceeding, and althoeyh
such proceeding was held in a wronq place or was otherwise invalid

4. Subornation of perjury is counselling or procuring a person to
commit any perjury which is actually comnitted.

146. Every one is guilty of an indictable offence and liable to
fourteen years' imprisonment who commits perjury or subornation
of perjury.

2. If the crime is committed in order to procure the conviction of
a person for any crime punishable by death. or imprisonment for
seven years or more, the punishment may be imprisonment for life
R.S.C., c. 154, s. 1.

See article 221, post.
The Royal Comrmiissioners say that, in framing the section of their draft code

relating to perjury, they proceeded on the principle that the guilt and danger of
perjury consist in attempting by falsehood to mislead a tribunal de facto
exercising judicial functions and that it seemed to them "not desirable that a
"person who bas done this should escape from punishment, if lie can shew some

defect in the constitution of the tribunal which he sought to mislead,r jùme
"error in the proceedings themselves."
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The words - and whelher such evidence is material or no!," formmng part of
the first paragraph of the above article do not appear in the corresponding section
of the English Draft Code ;.and our law is thus made in positive terms,
altogether different, on this point, fromn the law of England, under which the
false swearing, to constitute perjury, must not only be in a judicial proceeding
before a competent tribunal. but tho evidence, or that part of it which is charged
as false, must have been material to the matter which at the time of the swear-
ing was in issue in such judicial proceeding. (h

On this point a good deal of discussion took place in the Committee of the
flouse of Commons at Ottawa. See Extra Appendixposf).

The effect of the above article, 145, spens to be to make it perjury to swear
or aflirm, in any judicial proceeding, (valid or invalid), to any verbal or written
statement of a matter of fact, opinion, belief or knowledge, whether niaterial, or
admissable, or not, and which the deponent or allirnmant knows to be false, and is
intended by him to mislead justice.

The false statement to constitute perjury under this article must lie sworn or
affirmed in sonie judicial proceeding. False oaths, affirmations and solemn decla-
rations, taken or made in other matters than judicial proceedings, are dealt with
under article 147. See also the special provisions of article 148, (post).

With regard to false evidence in·judicial proceedings the following are soime
instances of those who have been held guilty or not guilty of perjury in that
respect

I LLUSTRXTIONS.

It lias been held that one commits perjury,-
(a.) .who niakes, in any, civil or criminal case, a false affidavit upon oath or

affirmation in support of a plea ; or in support of a motion for new trial ; or in
aid of a'petition for a writ of habeas corpus : or in support of an information or
complaint charging a criminal offence ag'inst another to procure his crrest; (2)

ib.) who being offered as bail or other surety swears or affirms falsely so as to
qualify himself; (3)

(c.) who, as a juror, swears falsely as to his competency ; (4)
A proceeding before a local marine board sitting under the Merchants

Shipping Act l85i and having power to suspend or cancel the certificates of the
masters and mates of ships has been held to be a judicial proceeding. (5)

The administering of an oath by a returning oficer to a voter at a civic election
bas been lield not to be a judicial proceeding. 16)

The ofTence of perjury cannot he founded on a mere oath of office, Hawkins
savs. " The notion of perjury is confined to such public oaths only as aflirm or
"deny some métter of fact contrary to the knowledge of the party, and

therefore it doth not extend to any promissory oaths whatsoever. From which
"it clearly follows that no oflficer public or private who neglects to execute his
"office, in pursuance of his oaths, or acts contrary to the purport of it, is
"indictable for perjury in respect of such oath ; yet it is certain that his offence
"a bighly aggravated by being contrary to his oath, and tberefore that he is
« liable to the severer fine on that accouint." (7)

Oaths and arnations.- "I An oath has been defined to be a peraon's
"solemn asseveration, uttered in an appeal to the Supreme Being under the

(1) li. v. Townsend, 10 Cox, 356 ; Arch. Cr. Pl. and Ev., 21 Ed. 934.
(2) S. 'v. Roberts, 1l Humph 539 ; S. v. Chandler, 42 VI. 446 White v. S.

I Sm. &- M. 149 ; Pennaman v. %., 58 Ga. 336.
(3) C. v. Hatfield, 107 Mass. 227.
14) C. v. Stockley, 10 Leigh 678.
(5) h. v. Toirlinson, L. R. 1 C. C. B. 49.
(6) Thomas v. Platt, I U. C., Q. B. 217 ; Burbridge Dig. Cr. L. 134, 13:i.
(7) 1 Hawk. P. C. Curw. Ed. p. 431.
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"sanction of his religion, that a thing stated or to be stated by him is true,
"made to a civil oflicer authorised to receive it; and an affirmation is a modern
"statutory device whereby those whose consciences are offended by such an
"appeal to God place themselves without it in the like civil position with those
" who bave taken the oath. It is similar to the oath but omits the appeal to the
"Deity, and substitutes the word ' affirm' for the word 'swear.'" (1)

Under the Canada Evidence Act 1893 secs. 23 and 24, (2) a witness who
objects, on grounds of conscientious scruples, to take an oath may, instead or
being sworn, solemnly affirm to tell the truth ; and his evidence is to have the
sanie effect and render him iable to the same punishment for perjury as if lie
were sworn.

Proof.-Tlie proof necessary to convict a person accused of having committed
perjury nust necessarily be something more than the evidence of a single,
witness ; or it would be simply one oath against another, and therefore where
there is only one witness to swear to the falsity of the statement charged as
perjury the evidence of that one witness must be confirmed by proof of circum-
stances strongly corroborating it, as for instance, by the production and proof
of a letter written by the accused contradicting his sworn testimony in question.
Article 684 provides that the evidence of one wvitness shall not be sufficient to
convict " unless such witness is corroborated in some material particular by

evidence implicating the accused." (3)
The material particular in which corroboration is necessary is the falsity o

the statement alleged as the perjury. The other facts such as the judicial
proceeding in which the statement in question was sworn to or aflirmed, tlhe
administering and taking of the oath or affirmation, and the making of the
statement under oath or affirmation may be proved in the sane manner and Iv
the same evidence as in any ordinary case.

If in two causes, or in one at ditlerent examinations, or at one exainination, a
witness swears to two opposite and irreconcilable things lie commits perjury by
that one, of the two statements, which is false but not by that one which. is true.
And though what lie said wlien lie told the truth may be shewn«in evidence
a!rainst him on an indictment for the false statement. still there must be testi-
niony over and above his ownu contradictory statements as to which of them is
false. (4)

Perjury is committed only where there is the intent to testify falsely ; and
where professional advice is honestly acted upon it may negative this intent.
Thus, where a lawyer reduces a man's oral statement to wriiing- and the latter
having confidence in the former swears to the writing under the impression that
it does not differ in meaning from the oral words, there is no perjury, though il,
fact it does differ and is wrong. (5)- And if tlrough a mistake of one who draws
up an affidavit or through a misreading of it to the deponent, or from any other
cause the latter in good faith believes its contents to be wlat they are not, he
does not become a perjurer by swearing to a falsehood therein. while under
standing it to be sometlhing else which is trué. (6)

If a man swears to a thing of whicli consciously he knows nothing. lie
commits perjury; lor the declaration of a witness is that lie knows the trutlh of
what he says,-that is, that it is to bis knowledge that what le says is true, -.
and if he is really conscious tlat lie does not know it lie means to swear
falsely. (7)

Section 4 of the R. S. C.. c. 154, is unrepealed, and is as .follows:

(1) 2 Bishi. New Gr. L. Con. s. 1018.
(2) Sec The-Canada Eçidence Act 1893, post.
(3) Sec Article 684 pos!.
(4) Reg. v. Hughes. 1 Car & K. 519.
(5) U. S. v. Stanley, 6 McLean, 409; U. S. v. Conner, 3 MeLean, 583; 2 Bish.

Cr. L Coin., s 1046.
(61 Jesse v. S., 20 Ga. 156, 169.
(7) Byrnes v. Byrnes. 102 N. Y. 4, 9.
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" 4. Any judge of any court of record, or any commissioner before
whom any inquiry or trial is held, and which he is by law required
or authorized to hold, may, if it appears to him that any person has
been guilty of wilful and corrupt perjury in any evidence given, or
in any affidavit, affirmation, declaration, deposition, examination,
answer or other proceeding made or taken before him, direct such
person to be prosecuted for such perjury, if there appears to such
judge or commissioner a reasonable cause for such prosecution,-and
may commit such person so directed to be prosecuted until the next
term, sittings or session of any court having power to try for perjury,
in the jurisdiction within which such perjury was eommitted, or
permit such person to enter into a recognizance, with one or more
sufficient sureties, conditioned for the appearance of such person at
such next term. sittings or session, and that he will then surrender
and take his trial and not depart the court without leave,-and may
require any person, such judge or commissioner thinks fit, to enter
into a recognizance conditioned to prosecute orgive evidence against
such person so directed to be prosecuted as aforesaid."

147. Faise oatbs.-Every one is guilty of an indictable offence
and liable to seven years' imprisonment who, being required or
authorized by law to make any statement on oath, affirmation or
solemn declaration, thereupon makes a statement which would
amount to perjury if made in a judicial proceeding.

See remarks under articles 145 and 146.

148. other faise oaths.-Every one.is guilty of perjury who-

(a.) having taken or made any oath, affirmation, solemn declaration
or affidavit where by any Act or law in force in Canada, or in any
province o? Canada, it is required or permitted that facts, matters or
things be verified, or otherwise assured or ascertained by or upon the
oath, affirmation, declaration or affidavit of any person, wilfully-and
corruptly, upon such oath, affirmation, declaration or affidavit,
deposes, swears to or makes any false statement as to any such fact,
matter or thing ; or

(b.) knowingly, wilfully and corruptly, upon oath, affirmation, or
solemn declaration, affirms, declares, or deposes to the truth of any
statement for so verifying, assuring or ascertaining any such fact,
matter or thing, or purporting so to do, or knowingly, wilfully and
corruptly takes, makes, signs or subscribes any such affirmation,
declaration or affidavit, as to any such fact. matter or thing,-such
statement, affidavit, affirmation or declaration being untrue, in the
whole or any part thereof. R.S.C., c. 154, s. 2.

149. False oath made ont of a province.-Every person who
wilfully and eorruptly makes any false affidavit, affirmation or
solemn declaration, out of the province in which it is to be used but
within Canada, before any person authorized to take the saie, for
the purpose of being used in any province of Canada, is guilty of
perjury in like manner as if such false affidavit, affirmation or decla-
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ration were made before a competent authority in the province in
which it is used or intended to be used. R.S.C., c. 154, s. 3.

150. Fale statements.-Every - one is guilty of an indictable
offence and liable to two yea.rs' imprisonment who, upon any occasion
on which he is permitted by law to make any statement or declara-
tion before any officer authorised by law to permit it to be made
before him, or before any notary public to be certified by him as
such notary, rmakes a statement which would amount to perjury if
made on oath in a judicial proceeding.

In reference to this provision the English Commissioners say:
" It may be doubtful whether this is at present even a common law mis-
demeanor; but we feel no doubt thal it ought to-be made indictable."

151. Fabricating evidenee.-Every one is guilty of an indictable
offence and liable to seven years' imprisoument who, with intent to
mislead any court of justice or person holding any such judicial pro.
ceeding as aforesaid. fabricates evidence by any means other than
perjury or subornation -f perjury.

" Fabricating evidence is an offence which is not so common as perjury, but
which does occur and is sometimes detected. An instance occurred a few
years ago on a trial for shooting at a man vith intent to murder him, whtin
the defence was that though the accused did fire off a pistol, it was not loaded
'with ball, and the only intent was to frighten. Evidence was given that a
pistol ball was found lodged in the trunk of a tree nearly in the line from
where the accused fired to where the prosecutor stood. it was afterwards

«- discovered tiat the ball iad been placed in the tree by those concerned in the
« prosecution, in order to supply the mnissing link in the evidence. Such ami
- offence is as wicked and as dangerous an ol'ence as perjury, but the punishment
- as a common law offence. (if irrespective of conspiracy, it be an offence), is
"onily ine and imprisonment." Royal Commissioners' Report.

152. Conspiring to bring rai.e acusations.-Every one is guilty
of an indictable offence who conspires to prosecute any person for
any alleged offence, knowing such person to be innocent thereof, and
shall be liable to the following punishment :

. (d.)- To imprisonment for fourteen years if such person might,
upon conviction for the alleged offence, be sentenced to death or
imprisonment for life ;

(b.) To imprisonment for ten years if such person might, upon
conviction for the alleged offence. be sentenced to imprisonment for
any term less-than life.

153. Administering oath withont authority.-Every justice of
the peace or other person who administers, or causes or allows to be
administered, or receives or causes o- allows to be received any oath
or affirmation touching any matter or thing whereof such justice or
other person has not jurisdiction or cognizance by some law in force
at the time being, or authorized .or required by any such law is guilty
of an indictable offence and liable to a fine not exceeding fifty dollars,
or to imprisonment for any term not exceeding three months.

2. Nothing-herein contained shall be construed to extend to any
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oath or affirmation before any justice in any matter or thing touching
t he preservation of the peace, or the prosecution, trial or punishment
of any offence, or to any oath or affirmation required or auihorized
by any law of Canada, or by any la.w of the province wherein such
oath or affirmation is received or administered, or is to be used, or to
any oath or affirmation. which is required or authorized by the laws
of any foreign country to give validity to an instrument in writing
or to evidence designed or intended to be used in such foreign country.
R.S.C., c. 141, s. 1.

The following sections (26 and 27) of The Canada Evidence Ac( 1893 shew the
lresent law relating to extra-judicial oaths:

" Anyjudge, notary public, justice of the peace, police or stilFendiary
magistrate. recorder, mayor, commissioner authorised to take affi-
davits to be used either in the Provincial or Dominion Courts, or any
other functionary authorised by law to administer an oath in any
matter, may receive the solemn declaration of any person voluntarily
making the same before him, in the form in the schedule A to this
Act, in attestation of the execution of any writing, deed or instru-
ment, or of the truth of any fact, or of any account rendered in
writing."

" Anyaflidavit, affirmation or declaration required by any insurance
company, authorised by law to do business in Canada, in regard to
any loss of or injury to person property or life insured or assured
therein, may be taken before any commissioner authorised to take
attidavits, or before any justice of the peace or before any notary
public for any province of Canada ; and any such officer is bereby
required to take such affidavit, affirmation or declaration."

ScHEDULE A.

"I. A., B., do solemnly declarë that (state thefact orfacts declared
to, and I make this solemn declaration conscientiously believing
the same to be true, and knowing that it is of the same force and effect
as if made under* oath and by virtue of The Canada Evidence Act,
1893.

Declared before me
at this day of
A. D., 18 ."

154. corrupting jurien and wituness..- Every one is guilty of an
indictable offence and liable to two years' imprisonment who-

(a.) dissuades or attempts to dissuade any person by threats,
bribes or other corrupt means from giving evidence in any cause or
matter, civil or criminal ; or

(b.) influences or attempts to' influence, by threats or bribes or
other corrupt means, any juryman in bis conduct as such, whether
such person bas been sworn as a juryman or not ; or
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(c.) accepts any such bribe or other corrupt consideration to
·abstain from giving evidence, or on account of his conduet as a
juryman ; or

(d.) wilfully attempts in any other way to obstruct, pervert or
defeat the course of justice. R.S.C., c. 173, s. 30.

Embracery-Sub-section (b) covers a common law offence called embracery.
Some of the old English statutes against embracery are the 5 Edward 3, c. 10,-
entitled " The punishment of a Juror that is Ambidexter and taketh money";
the 34 Edward 3, c. 8,-entitled, " The Penalty of a Juror taking reward to give

his verdict"; the 38 Edw. 3, stat. 1, c. 12,-entitled - The punishment of a
"Juror taking reward to give verdict and of. Embracers"; and the 32 Hen. 8,
c. !,-entitled "The Bill of Bracery and Buying of Titles." The preamble to
this statute says, " that there is nothing within this realm that conserveth the

king's loving subjects in more quietness, rest, peace and good concord than the
"due and just ministration of hislaws and the true and indifferent trials of such
"titles and issues as have to be tried according to the laws of the realm; which
" his most royal majesty perceiveth to be greatly hindered by maintenance,

embracerv, champerty, subornation of witnesses, sinister labor, buying of
titie§ and pretensed rights of persons not being in possession ; whereupon
great perjury hath ensued, and much inquietness, oppression, vexation,

"troubles, wrongs and disinheritance." The statute then goes on to enact,
anong other things, "that from henceforth all statutes heretofore made con-

cerning maintenance, champerty and embracery shall be put in due execution :
"and that no person do hereafter unlawfully retain, for maintenance of any suit

or plea, any person or persons, or embrace any freeholders or jurors."
An old law dictionary contains the following description of the offence,

"Enbraceor. He that when a matter is in trial between party and pdrty comes
to the bar with one of the parties, having received some reward so to do and
speaks in the case, or privately labors the jury, or stands in the court to survey
or overlook them, whereby they are awed or influenced or put in fear or doubt
of the matter. But lawyers, attorneys, etc., may speak in the case for their
clients, and not be embraceors. (1) If the party himself instructs a juror or
promises any reward for his appearance then the party is likewise an

"emnbraceor. And a juror may be guilty of embracery when he by iniirect
practices gets himself sworn on the tales to serve on one side."
Blackstone defines embracery as " an attempt to influence a jury corruptly
to one side by promises, persuasions, entreaties, money, entertainments, and
the like." (2) And Hawkins says, " It seems clear that any attempt whatso-
ever to corrupt or influence or instruct a jury, or any way to incline them to
be more favorable to the one side than the other, by money, promises, letters,

"threats or persuasions, except only by the strength of the evidence and the
"arguments of counsel in open court at the trial of the cause, is a proper act et
"embracery ; whether the jurors on whom such attempt is made give any verdict

or not, or whether the verdict given be true or false." (3)

155. Compounding penal actions.-Every one is guilty of an
indictable offence and liable to a fine not exceeding the penalty
compounded for, who, having brought, or under colour of bringing,
an action against any person under any penal statute in order to
obtain from him any penalty, compounds the said action without
order or consent of the court, whether any offe',ce has in fact been
committed or not. R.S.C., c. 173, s. 31.

This article applies to qui tam actions.

(11 Co. Lit., 369; I Hawk. P. C. Curw. ed. p. 467, s. 4,
(21 4 BI. Com. 140.
(3) 1 Hawk; P. C. Curw. ed. p. 466, s. 1.
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In reference to this olfence Blackstone says that the Statute of 18 Eliz., c. 5.
provided " that if any person informing under pretense of any penal law, makes
' any composition without leave of the court or takes any money or promise

from the defendant to excuse him (which demonstrates his intention o. com-
mencing the prosecution to be merely to serve his own ends, and not for the
public good), he shall forfeit £10, shall stand two hours in the pillory, and
shall be for ever disabled to sue on any popular or penal statute." (1)
With regard to compounding misdemeanors, Blackstone says, -It is not un-
common when a person is convicted of a misdemeanor which principally and

"more immediately affects some individual, as a battery, imprisonment, or the
like, for the court to permit the defendant to speak wi!h his proseculor before

"any judgment is pronounced; and if the prosecutor declares himself satisfied,
"to inflict but a trivial punishment."

156. Corruptly taking reward for helping to recover stolen pro-
peïïy.-Every one is guilty of an indictable offence and hable to
seven years' imprisonment who corruptly takes any money or reward
directly or indirectly, undei pretense or upon account of helping
any person to recover any chatte], money, valuable security or other
property which, by any indictable offence bas been stolen, taken,
obtained, extorted, converted or disposed of, unless he has used all
due diligence to cause the offender to be brought to trial for the
same. IR.S.C., c. 164, s. 89.

See Article 3 (cc.), ante p. 6, for the meaning of -valuable security."

In Archbolds Crim. Pleading and Evidence 21st ed. (1893) the following
authorities amongst others, are cited at pages :185, 186, 955 and 956, as to
compounding offences (felonies and misderneanors) R. v. 3urgess, 16 Q. B. D.
141 ; 55 L. J. (M. C.) 97 ; R. v. Stone, 4 C. and P. 379 ; R. v. Gatley, R. and R.
84, R. v. Crisp., I B. and Ald. 282 ; R. v. Best 2 Mood, C. C. 125 ; 9 C. D. P.
368 ; Kerr. v.,Leeman, 6 Q. B. 308 ; 13 L. J. (Q. B.) 359 ; in Ex. Ch. 9 Q. B. 371 ;
15 L. J. (Q.B.) 360; and Windhill Local Board of Health v. Vint, 45 Ch. D. 351.
la the latter case, the plaintiffs, a local board, had indicted the defendants for
obstructing a highway. At the trial of the indictment a compromise vas made
by the parties and sanctioned by the judge, and afterwards confirmed by deed.
By this deed the defendants covenanted to restore the road within seven years,
and the plaintiffs covenanted that when that had been done they would consent
to a verdict of "- not guilty " on the indictment. The defendants failed to restore
the road, and the plaintiffs then brought an action on their covenant. It was
held by the Court of Appeal affirming the judgment of Stirling J. that as the
indictnient was for a public injury, the agreement to consent to a verdict of
"not guilty " was illegal, and that the plaintiffs could not maintain an action on
the defendants' covenant.

This case and the other authorities above referred to, shew that when an
o1fnce,--even if it be not very serious,-is one of a public nature, the compromise
of a prosecution based upon it will be illegal ; but it appears that if the offence
is of a light character and one which might be made the subject of a civil
action, such as a common assault or a libel, an agreement to Withdraw the
prosecution will be legal; but where the public characteristic of the offence
predominates, as for instance, in the case of an assault and riot combined, an
agreement to compromise the prosecution would be illegal.

157. Unlawfully adverUsing reward for retara of stolen property.
-Every one is liable to a penalty of two hundred and fifty dollars
for each offence, recoverable with costs by any person who sues for
the same in any court of competent jurisdiction, who-

(1) 'ýBl. Com. 136.
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(a.) publicly advertises a reward for the return of any property
which has been stolen or lost, and in such advertisement uses any
words purporting that no questions wil be asked ; or

(b.) makes use of any words in any public advertisement pur-
porting that a reward will be given or paid for any property which
has been stolen or lost, without seizing or making any inquiry after
the person producing such property ; or

(c.) promises or offers in any such public advertisement to return
to any pawnbroker or other person who advanced money by way of
loan on, or has bought, any property stolen or lost, the money so
advanced or paid, or any other sum of money for the return of such
property ; or

(d.) prints or publishes any such advertisement. R.S.C., c. 164,
s. 90.

The time vithin which a prosecution for an offence under (d, may* be
commencer! is limited to six months. (1)

158. Signing faise deelaration ofrexeention of judgment of deatb.-
-Every one is guilty of an indictable offence and liable to two years'
imprisonment, who knowingly and wilfully signs a false certificate
or declaration when a certificate or declaration is required with
respect to the execution of judgment of death on any prisoner.
R. S. C., c. 181, s. 19.

PART XI.

ESCAPES AND RESCUES.

"In reference to the somewhat intricate subject of escape and rescue we have
"made distinctions, which are, we think, insufficiently recognised by the existing
"law, between the commission of such offences by peace officers and gaolprs,
"and by other persons." Royal Commissioners' Report.

159. EeIngat large wuiIle undersentenceor imprisonment.-Every
one is guily of an indictable offence and liable to two years' impri-
sonment who, having been sentenced to imprisonment, is afterwards,
and before the expiration of the term for which he was sentenced,
at large within Canada without some lawful cause, the proof whereof
shall lie on him.

160. Assiating escape of prisoners or war.-Every one is guilty
of an indictable offence and liable to five years' imprisonment wyho
knowingly and wilfully-

(a.) assists any alien enemy of Her Majesty, being a prisoner of

(I) See article 551 (dl posi.
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war in Canada, to escape from any place in which he ma be
detained ; or y

(b.) assists any such prisoner as aforesaid, suffered to be at large
on bis parole in Canada or in any part thercof, to escape from the
place where he is at large on his parole.

161. Breanking prison -Every one is guilty of an indictable
offence and liable to seven years' imprisonment who, by force or
violence breaks any prison with intent to set at liberty himself or
any other person confined therein on any criminal charge.

162. Attemnpting to break prison.-Every one is guilty of an
indictable offence and liable to two years' imprisonment who attempts
to break. prison, or who forcibly breaks out of bis cell, of makes
any breach therein with intent to escape tberefrom. R. S. C., c.
155, s. 5.

By article 3 (u), " prison " includes any penitentiary, common gaol, public or
reformatory prison. lock-up, guard-room, or other place in which persons charged
with the commission of offences are usually kept or detained in custody.

Prison breaeh.-Under article 161 prison breach is forcibly or violently
breaking a prison either by a prisoner confined therein, on a criminal charge,
with intent to release himself, or by a third person with intent to release any
sucli prisoner.

If a prisoner confined in prison on a criminal charge climbs over the prison
wall, and so sets himself at liberty, this is not a prison breach under the. teir.rns
of article 161 ; but it would be punishable as an escape, under, article 163: and
.here, in getting over the watt the escaping prisoner disturbed and threw down

sonie loose bricks it was held a prison-breaking. (1)

Under article 161 the forcible breaking with intent to escape seems to be
suflicient to constituto the olfence. It does not seem necessary that the prisoner
should succeed in regaining bis liberty.

To constitute a prison breach as distinguished from a iere escape the prison
must be broken, or there must be real force or violence used when the escape is
made or aitempted. Therefore, if without any obstruction, a prisoner go out of
the prison doors, they being opened by the consent or negligence of the gaoler,
or if ho otherwise escape, without using any kind of force or violence, he vill
not be guilty of any thing more than an escape (2). In Haswell's case the
prisoner, wlio was convicted of horse stealing, made bis escape from the house
of correction by. tying two ladders together and placing them against the wall
of the yard. on the top of whichwall was a range of bricks placed loose and
without mortar, some of which were thrown down by the prisoner (it was
supposed accidentally), in getting over the wall. Mr. Baron Wood doubted
whether there was such force used as to constitute the crime of prison-breaking
or whether it amounted to only an escape : and the point being reserved, the
julges were unanimously of opinion that it was a prison-breaking. (3)

Escapes and Rescues. -In law an escape has two separate meanings.
The one is the going away by the prisoner hiniself froni lawful custody or'
inWnsonnient, without any prison-breaking and without any force or violence;
and the other where the oflicer having lawful charge of a prisoner voluntarily
allowvs him to leave and go free from his place of continenient. (See sub-
section b) of articles 165 and 166).

(1 R. v. Haswell, R. and R. 458 ; Burbridge, Dig. Cr. L. 143.
(1 1 Hale 611 ; 2 Eawk. c. 18, s. 9.
(3) R. v. Haswell, R. and B. 458.



CRIMINAL CODE OF CANADA.

Under the terrms of sub-section (a) of articles 165 and 166, a rescue is the
deliverance of a prisoner from lawful custody by a third person, or assistance
rendered by a third person to any prisoner in escaping or attempting to escape
fromi lawful custody.

163. Escape from custody or from prison.-Every one is guilty of
an indictable offence and liable to two years' imprisonment who-

(a.) having been convicted of any offence, escapes from any lawful
custody in which he may be under such conviction ; or

(b.) whether convicted or not, escapes from any prison in which
he is lawfully confined on any criminal charge.

164. Every one is guilty of an indictable offence and liable to
two years'imprisonment who being in lawful custody other than as
aforesaid on any criminal charge, escapes from such custody.

165. Assistingte escape.-Every one is guilty of an indictable
offence and liable to seven years'imprisonment who-

(a.) rescues any person or assists any person in estaping, or
attempting to escape, from lawful custody, whether in prison or nor,
under sentence of death or imprisonment for ife, or after conviction
of, and before sentence for, or while in such custody upon a charge
of any crime punishable with death or imprisonment for life ; or

(b.) being a peace officer and having any such person in his lawful
custody, or being an officer of any prison in which any such person
is lawfully confined, voluntarily and intentionally permits him to
escape therefrom.

166. Every one is guilty of an indictable offence and liable to
five years' imprisonnent who-

(a.) rescues any person, or assists any person in escaping or
attempting to escape, from lawful custody, whether in prison or not,
under a sentence of imprisonment for any term less than life, or
after conviction of, and before sentence for, or while in such custody
upon a charge of any crime punishable with imprisonment for a
term less than life ; or

(b.) being a peace officer having any such person in bis lawful
custody, or being an officer of any prison in which such person is
lawfully confined, voluntarily and intentionally permits him to
escape therefrom.

167. Every one is guilty of an indictable offence and liable to
two years' imprisonment who with intent to facilitate the escape of
any prisoner lawfully imprisoned conveys, or causes to be conveyed,
anything into any prison.

168. unlawfully proenring a prisoner's discharge.-Every une iî
guilty of an indictable offence and liable to two years' imprison ment,
who knowingly and unlawfully, under colour of any pretended
authority, directs or procures the discharge of any prisoner not
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entitled to be so discharged, and the person so discharged shall be
held to have escaped. R.S.C., c. 155, s. 8.

169. Punishment of escaped prisoner.-Every one who escapes
from custody, shal, on being retaken, serve, in the prison to which
he was sentenced, the remainder of his term unexpired at the time
of his escape, in addition to the punishment which is awarded for
such escape ; and any imprisonment awarded for such offence may
be to the penitentiary or prison from which the escape was made.
R.S.C., c. 155, s. 11.

Section 1 of 53 Vict., chap. 37 bas not been repealed, and contains the follow-
ing additional provisions in reference to escapes:-

"Every one who, being sentenced to imprisonment or detention
in, or being ordered to be detained in, any reformatory prison,
reformatory school, inaustrial refuge, industrial home or industrial
school, escapes or attempts to escape therefrom, is guilty of a mis-
demeanour, and may be dealt with as follows:-

"The offender may, at any time, be apprehended without warrant
and brought before any magistrate, who, upon proof of his identity,-

"(a ) In the case of an escape or attempt to escape from a refor-
matory prison or a reformatory school, shall remand him thereto
for the remainder of his original term of imprisonment or detention;
or,-

" (b.) In the case of an escape or attempt to escape from an
industrial refuge, industrial home or industrial school,-

" (i.) May remand him thereto for the remainder of his original
term of imprisonment or detention ; or

"(ii.) If the officer in charge of such refuge, home or school
certifies in writing that the removal of such offender to a place of
safer or stricter imprisonment is desirable, and if the governing
body of such refuge, home or school applies for such removal, and
if sufficient cause therefor is shown to the satisfaction of such ma-
gistrate, may order the offender to be removed to and to be kept
imprisoned, for the remainder of bis original tern of imprisonment
or detention, in any reformatory prison or reformatory school, in
which by law such offender may be imprisoned for a misdeamea-
nour,-and when there is no such reformatory prison or reform-
atory school, may order the offender to be removed to and to be
so kept imprisoned in any other place of imprisonment to which
the offender may be lawfully committed;

"(c.) And in any case mentioned in the preceding paragraphs (a)
ad ýb) of this subsection, or if the term of his imprisonment or
detention has expired, the magistrate may, after conviction sentence
the offender to such additional term of imprisonment or detention,
as the.case may be, not exceeding one year, .s to such magistrate
seems a proper punishment for the escape or attempt to escape."



FORMS OF INDICTMENT UNDER TITLE III.

HEADING OF INDICTMENT. (1)

In the (name of the Court in which the indiciment is found).
The Jurors for our Lady the Queen present that ( Where there are more counts

than one, add at the beginning of each couni):

" The said Jurors further present that

STATEMENTS OF OFFENCES.

NEGLECT TO SUPPRESS RIOT.

On at the City of within the jurisdiction
of A, then being the Mayor of and present in the said City of there
was a riot,.and the said A, then having notice thereof, unlawfully and without
any reasonable excuse did then and there omit to do his duty as such Mayor in
suppressing the said riot.

OMITTING TO AID PEACE OFFICER IN SUPPRESSING RIO't.

On at the City of there was a riot,
and that A. B, and C. then and there present, being called upon and requested
by D. a peace officer in the exercise of his duty in that behalf to render him
their assistance in suppressing the said riot, did unlawfully and without any
reasonable excuse then and there refuse and omit to do so.

PERJURY.

A. committed perjury with intent to procure the conviction of B. for an offence
punishable with imprisonment for more than seven years, namely robbery, by
swearing on the trial of B. for the robbery of i,. at the Court of Quarter Sessions
for the county of on the day of
18 ; first, that he, A. saw B. at on the
day of • ; secondly, that B. asked A. to lend B. money on a watch
belonging to C. ; thirdly, &c.

(1) See as to requisites of indictment, Articles 608 to 619 inclusive.
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PERJURY.

A. committed perjury on the trial of B. at a Court of Quarter Sessions held
at on for an assault alleged to have been
committed by the said B. on C. at Toronto on the day of by
swearing to the effect that- the said B. could not have been at Toronto at the
time of the alleged assault, inasmuch as the said A. had seen him at that time
in Port Arthur.

SUBORNATION OF PERJURY.

Sanie as lasi form to the end, and then proceed :-
And the jurors aforesaid further present, that before the committing of the said

perjury by the said A. to wit, on the day of , at , C.
unlawfully, did counsel and procure the said A. to do and commit the said
perjury.

TAKING REWARD FOR HELPING TO RECOVER STOLEN PROPERTY.

On,. at A did unlawfully and corruptly take
and receivee dollars as a reward for and under pretence and on
account of helping t'd recover a certain piano, <or twenty dollars in money, or a
promissory note, or i horse), belonging to and theretofore stolen from the said
B. (or as.4ea;asmay be), the said A not having used all due diligence to bring
to trial for such theft the person who committed it.

BREAKING PRISON.

On the day of at A. being then a
prisoner confined in the common gaol or prison in and for the county of
on a criminal charge, did unlawfully, by force and violence, break the said gaot
or prison, by then and there cutting and sawing two iron bars of the said gaol
or prison and by also then and there breaking, cutting and removing a quantity
of stone, parcel of the wall of the gaol or prison aforesaid, with intent thereby,
then and there, to set himself, the said A., at liberty

TABLE OF OFFENCES UNDER TITLE III.

INDIOTABLE OFFENCES. (1)

No. A·r. OFoENCE. PumsEJamsrT. TniBmuAL.

1 131 Corruption of Judges and Legisla.
tors................................ Fourteen years......... Sup. Court Cr. Juris.

2 1M2 Corruption of officers of justice ....... Fourteen years ......... do
$1,000 fine, and one year

also 6 nonths extra In
default of paying fine.3 133 Frauds upon the Government . Disabled fror con-
tracting with or hold-
ing office under Gov-
ernment.............. do

4 135 Breach of trust by public officer...... Five years ............... do

(1) The offences under Title III are al indictable.
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INDICTABLE OFFENCES (Continued).

ART.

136

137

138
139
140
141

142

143

144

140

148
146
147
150
151
152

153
154
155

156

157
158

159
160
161
162

105

166

167
168

OFFENzcE.

Corrupt practices in municipal affairs.

Selling offices, &c.....................

Disobedience to a statute .............
Disobedience.to orders of Court.......
Neglect of peace officer to suppress riot
Neglect te aid peace officer in suppress.

ing riot...
Neglect to aid peace officer arresting

offender............................
Misconduct of officers entrusted with

warrants, etc.......................

Obstructing public officer.............
Obstructing peace officer. (1)... ..

Perjury...............................

Subornation of perjury........ ..
False oaths.......... ................
False statements .....................
Fabricating evidence.................
Conspiracy to bring false accusation..

Administering oaths withont authority
Corrupting jurors or witnesses..... ...
Compounding penal actions ..........

Corruptly taking reward for helping to
recover stolen property.............

Advertizing reward for stoleu property
Signing faise certificate of executing

death sentence .......... ........
Being at large while under sentence .
Assisting escape of prisoners of war..
Prison-breach .......... .......
Attempted prison-breach..............
Escapes from lawful custody. ........

Rescuing prisoners or assisting escape

Conveying anything into prison to aid
escape .. ...................

Unlawfully procuring prisoner's dis-
charge..............................

PUNIsExENT.

$1,000 fine and 2 years,
also 6 months extra, in
default of payiug fine.

Five years. (See Article051) Disability from
holding ofces.

One year ..........
One year . .........
Two years...........

One year ...............

Six months.............

Fine and imprisonment.
(See Articles 934 & 951).

Ten years..............
Two years..............

Fourteen years and life.

Fourteen years... ....
Seven years............
Two years..........
Seven years ...........
Fourteen years and ten

years.................
$50 fine, or three monthe

Fine, net exceeding pen.
alty compounded for..

Seven years............
$250 penalty............

Two years..........
Two years..............
Five years .............
Seven years............
Two years .............
Two years... ..........

Seven years and 5 years.

Two years ..............

Two years ..............

Note. It will be understood that, with regard to the offenees mentioned in the above Table as
triable in a Superior Court of Criminal Jurisdiction, those offences cannot be tried in a Court of
General or Quarter Sessions; and that with regard to the offeces mentioned therein as triable
In a Court of General or Quarter Sessions the latter Court has not exclusive jurisdiction over
these offences, but in relation to them, its jurisdiction fi concurrent with that of the Superior
Courts of Criminal Juaisdsection. (2)

Art. 958, post, empowers Court to order in addition to sentence that defendant give security
for future good behaviour, and on conviction for offences punishable with five years or less to
inflict a fine in addition to or in lieu of any other punishment.

(1) This offence besides being indictable may also be tried summarily before two justices and
in that case the punishment upon conviction is 6 months with hard labor or $100 fine.

(2) See Article 540, ost.

Tautn..

Sup. Court Cr. Juris.

do
Gen'l or Qu'ter Ses%.

do
do

do

do

do

do
do

do

do
do
do
do

do
do
do

do

do
Civil Court.

Genil or Qu'ter Sess.
Sup. Court Cr. Juris.

do
do
do
do

do

do

do

100



LIMITATIONS.

LIMITATIONS OF TiME FOR PROSECUTIONS OF OFFENCES
UNDER TITLE III.

133. Frauds upon the Government:
136. Corruption in Municipal affairs:
157d. Newspaper proprietor publishing

advertizement offering reward
for stolen property :

Two years. (Sec Art. 551b).
Two years. (See Art. 551b).

Six months. (See Art,. 551d).

Note. Art. 930, post, prescribes by two years actions suits or informations
(not otherwise expressly limited) when they are for recovery of penalties, &c.
referred to in Art. 929.
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TITLE IV.

OFFENCES AGAINST RELIGION, MORALS AND
PUBLIC CONVENIENCE.

PART XII.

OFFENCES AGAINST RELIGION.

170. Brasphemous ibels.-Every one is guilty of an indictable
offence and liable to one year's imprisonment who publishes any
blasphemous libel.

2. Whether any particular published matter is a blasphemous
libel or nt is a question of fact. But no one is guilty of a blasphe-
mous libel for expressing in good faith and in decent language, or
attempting to establish by arguments used in good faith and conveyed
in decent latguage, any opinion whatever upon any religions
subject.

A blasphemous libel is said to consist in the publication of any profane words
vilifying or ridiculing God, Jesus Christ, the Holy Ghost, the Old or New
Testament or Christianity in general with intent te shock and insult believers,
or to pervert or mislead the ignorant and unwary; and if a publication be
"full of scurrilous and opprobrious language,-if sacred subjects are treated
"with levity, if indiscriminate abuse is employed instead of argument,-then a
"design to wound the religious feelings of others may be readily inferred. But
"where the work is free from all offensive levity. abuse and sophistry, and is, in
"fact the honest and temperate expression of religieus opinions conscientiously

hlield and avowed, it is not a blasphemous libel." (1)
In one case Mr. Justice Erskine said : " It is indeed still blasphemy scoffingby

"or irreverently te ridicule or impugn the doctrines of the Christian faith, yet
iany man may without subjecting himself te any penal consequences, soberly
and reverently examine and question the truth of those doctrines which have

been assumed as essential to it." (2)
The Royal Commissioners in theirreport say in regard to blasphemous libel that

they deem it inexpedient to define it otherwise than by the use of that expression.
They then go on to say, " As however we consider that the essence of the offence
"(regarded as a subject for criminal punishment) lies in the outrage it inflicis
"upon the religious feelings of the community, and not in the expression of
"erroneous opinions, we have added a proviso to the effect that no one shall he
"convicted of a blasphemous libel only for exprcssing in good faith and decent
"language any opinion whatever upon any religious subject. We are informed
"that the law was stated by Mr. Justice Coleridge to this effect in the case of
'R. v. Pooley tried at Bodmin in 1857. We are not aware of any later authority
"on the subject "

(1) Odgers Libel and SI. 440, 441.
(2) Shore v. Wilson, 9 Clark and Fin., 524-5.
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The law as laid down by Mr. Justice Coleridge in R. v. Pooley (1) and as since

stated by Lord Chief Justice Coleridge in the recent case of R. v. Ramsay and
Foote is in effect that the publication of any matter, which has reference to God,
Jesus Christ, the Bible or the Book of Common Prayer intended and calculated
to wound the feelings of mankind or to excite contempt and batred against the
church or religion or to promote immorality is blasphemous ; but that matters
couched in decent and proper language and published and intended in good
faith to advance religions opinions, which the publisher regards as true, are not
blasphemous merely because their publication is likely to wound the feelings of
those who have contrary opinions or because their general adoption might tend
by lawful means to alterations in religion or in the constitution of thechurch. (2)
Lord Chief Justice Coleridge in the course of his charge in the case of R. v.
Ramsay and Foote, said, " If the decencies of controversy are observed, even the
"fundamentals of religion may be attacked, without a person being guilty of
"blasphemous libel."

By article 634 post, every one accused of publishing a defamatorylibel may
plead the truth of the faàtter published and that its publication was for the
public benefit. But this does not apply to a blasphemous libel, the truth of
which cannot be pleaded as a defence. (3)

171. obstructing ôoeiating elergyman.-Every one is guilty of
an indictable ofience and liable to two years' imprisonmentwho-

(a.) by threats or force, unlawfully obstructs or prevents, or
endeavours to obstruct or prevent, any clergyman or other minister
in or from celebrating divine service, or otherwise officiating in any
church, chapel, meeting-house, school-house or other place for divine
worship, or in or from the performance of bis duty in the lawful
burial of the dead in any church-yard or other burial place. R.S.C.,
c. 156, s. 1.

172. 'Violence to omeating cergyman.-Every one is guilty of
an indictable offence and liable to two years' imprisonment who
strikes or offers any violence to, or, upon any civil process or under
the pretence of executing any civil process, arrests any clergyman
or other minister who is engaged in or, to the knowledge of the
oftender, is about to engage in, any of the rites or duties in the next
preceding section mentioned, or who, to the knowledge of the offender
is going to perform the same, or returning from the performance
thereof. R.S.C., c. 156, s. 1.

173. istnrbing relglous meeting.-Every one is guilty of an
indictable offence and liable, on summary conviction, to a penalty
not exceeding fifty dollars and costs, and in default of payment to
one month's imprisonment, who wilfully disturbs, interrupts or dis-
quiets any assemblage of persons met for religious worship, or for
any moral, social or benevolent purpose, by :irofane discourse, by
rude or indecent behaviour, or by making a noise, either within the
place of such meeting or so near it as to disturb the order or solem-
nity of the meeting. R. S. C., c. 156, s. 2.

(1) Steph. Dig. Cr. Law, 97; Odgers Libel and SI. 446, 459.
(2) R. v. Ramsay and Foote 48 L. T. 739 ; 15 Cox C. C. 231; Odgers Lib. and

SI. 688, 704 ; Steph. Dig. Cr. L. Art. 161.
(3) Cooke v. Hughes R. and M. 115 ; R. v. Hicklin L. R., 3 Q. B. 374 ; 37 L. J.

M. C. 89 ; 11 Cox C. C. 19 ; 18 L. T. 395 ; Odgers Lib. and Si. 440, 445.
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'PART XIII.

OFFENCES AGAINST MORALTY.

174, soaomy.-Every one is guilty of an indictable Ufence and
liable to imprisonment for life who commits buggery, either with a
human being or with any other living creature. R.S.C., c. 157, s. 1.

175. Every one is guilty of an indictable -offence and liable to ten
years' imprisoiment who attempts to commit the offence mentioned
in the next preceding section. R.S.C., c. 157, s. 1.

See article 261 posi, which provides that the consent of children under
fourteen years is no defence to a charge of indecent assault.

176. incest.-Every parent and child, every brother and sister,
and every grandparent and grandchild, who cohabit or have sexual
intercourse with each other, shall each of them, if aware of their
consanguinity, be deemed to have committed incest, and be guilty of
an indictable offence and liable to fourteen years'imprisonmente and
the male persori shall also be liable to be whipped : Provided that,
if the court or.judge is of opinion that-the female accused is a party
to such intercourse only by reason of the restraint, fear or duress of
the other party, the court or judge shall not be bound to impose any
punishment on such person under this section. 53, V., c. 37, s. 8.

Incest, adultery and fornication are not common law offences; but in England
they are criminally cognizable under the ecclasiastical law, although, as Sir
Jan¶es F. Stephen points out. the only one which is prosecuted in these days is
incest, an instance of which he inentions as having been prosecuted in recent
times in the Bishop of Chichester Court. (1)

There being no competent Ecclesiastical Court in Canada, and the ecclesias-
tical law of England not being in force here, (21 none of these offences have
heretofore been punishable in any part of Canada, except the provinces of Nova
Scotia, New Brunswick and Prince Edward Island, under special local enact-
monts passed by the legislatures of those provinces for the punishment of
incest, (3) and also, as regards New Brunswick, for the punishment of
adultery. (4)

See article 188, posi, as to conspicacy to induce a woman te commit adultery
or fornication.

The word " brother" used in the statutes of Vermont, punishing incest, has
been held to include a brother of the half-blood. (5)

It has been held that it is not necessary to prove more than a single sexual
act (6). But although proof of one commission of the offence is suflicient for

(1) 2 Steph. His. Cr. L. 396.
(2) In re Lord Bishop of Natal, 3 Moo. C. C. N. S. 115; Burbridge Dig.

Cr. L. 162.
(3) R. S. N. S. (3rd S.), c. 160, s. 2; R. S. N. B c. 145, s. 2; 24 Vic. (P. E. 1.),

c.2, S. 3.
(4) R. S. N. B. c. 145, s. 3 ; Burbridge, 162.
(5) State v. Wyman, (Vermont Supreme Ct.), 8 Atl. Rep. 900 ; 9 Cr. L.

Mag. 574.·
(6) State v. Brown, 23 N. E. Rep. (Ohio)«47.
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conviction proof is admissible of the various times and circumstances of the
repetition of the offence. ()

Either party to the òfTence, or both of themn may be indicted. In a Nebraska
case a party was indicted alone for the crime of incest, under the provisions of
section 203 of the Criminal Code of that State. Held that he vas properly
indicted, and that it was not necessary that the indictment should be against
both parties to the incestuous intercourse. (2)

The relationship must not only exist but the accused parties must have been
aware of it ; and therefore ignorance on the part of either party of the consan-
guinity, would relieve such party from culpability.

177. indecent acts..-Every one is guilty of an otence and liable,
on summary conviction before two justices of the peace, to a fine of
fifty dollars or to six months' imprisonment with or without hard
labour, or to both fine and imprisonment, who wilfully-

(a.) in the presence of one or more persons does any indecent act
in any place to which the public have or are permitted to have
access; or

(b.) does any indecent act in any place intending thereby to insult
or offend any person. 53 V., c. 37, s. 6.

Sec. 6, of 53 Vic., c. 37, (which remains unrepealed), expressly mentions
indecent erposure of the person as a punishable offence. It reads as follows:

" Every one who wilfully commits any indecent exposure of the person or act
of gross indecency in any public place, in the presence of one or more persons,
is guilty of a. misdemeanor, and liable, on summary conviction before tvo
justices of the peace, to a line of lifty dollars or to six montls' imprisonment
with or without hard labor, or to both fine and imprisonment."

It has been held in England that the offence of indecent exposure of the person
may be indictable if committed before several persons, even if the place be not
public (3), and that men who bathe,-without any screen or covering,-so near
to a public footpath that exposure of their persons must necessarily occur, are
guilty of an indictable nuisance 14). Nor is it any defence that there bas been so
long as living·memory extends, an usage so to bathe at t7he.place, and that there
bas been no exposure beyond what is necessarily incidentàl to such bathing. (5)

There are some American cases indicating that neithèr the place need be
public nor the exposure made to more persons than one. Thus'in Vermont,
where the law makes it punishable, for any man or woman married or-unmarried
to be guilty of open and gross lewdness, it was leld that an indecent exposure
by a man of bis person to a woman whom he persisted in soliciting to acts of
sexual intercourse, in spite of her denial and remonstrances, came within the
inhibition (6). In a case in Nev-York six women in a room in a bawdy-house
exposed their persons for hire to five men, the doors, windows and shutters
being closed, and it was held that thereby they committed this offence ; the
place being deemed public. 17)

The act of indecency must be wilful ; and therefore one, in a place however
public, having by careful looking satisfied himself that no person was in a

(1) People v. Cease, 45 N. W. Hep. (Mich.) 585 ; Mathis v. Commonwealth,
(Ky.), 13 S. W. Rep. 360 ; 12 Cr. L. Mag. 883.

(2) Yeeman v. State, (Nebraska Supreme CL.), 31 N. W. Rep. 669 ; 9 Cr. L.
Mag. 411.

(3) R. v. Wellard, 14 Q. B. D. 63 ; L. J. (M. C.) 14.
14) -R. v. Reid, 12 Cox, 1 ; per Cockburn C. J. ; Arch. Cr. Pl. and Ev. 21

Ed. 1061.
(5) Id. See also R. v. Crunden, 2 Camp. 89.
(6) S. v. Millard, 18 Vt. 574, 46 Am. D. 170.
(7) P. v. Bixby, 4 Hun. 636; I Bish. New Cr. L. Com. s. 1129.
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position to see him, might innocently do what would constitute an exposure if
people were present. So that, if under these circumstances he happened, in fact
to be seen, he would not be subject to punishment. (1)

178. Gross indecency.-Every male person is guilty of an indict-
able offence and liable to five years'imprisonment and to be whipped
who, in public or private, commits, or is a party to the commission
of, or procures or attempts to procure the commission by any male
person, of any act of gross indecency with another male person. 53
V., c. 37, s. 5.

179. PubUmhlng obscene matter.-Every one is guilty ofan indict-
able offence and liable to two years' imprisonment Who knowingly,
without lawful justification or excuse-

(a.) publicly sells, or exposes for public sale or to public view,
any obscene book, or other printed or written matter, or any picture,
photograph, model or otner object, tending to corrupt morals ; or

(b.) publicly exhibits any disgusting object or any indecent show;
(c.) offers to sell, advertises, publishes an advertisement of or has

for sale or disposal any medicine, drug or article intended or repre-
sentèd as a means of preventing conception or causing abortion.

2. No one shall be convicted of any offence in this section men-
tioned if he proves that the public good was served by the acts
alleged to have'been done.

3. It shall be a question of law whether the occasion of the sale,
publishing, or exhibition is such as might be for the public good,
and whether there is evidence of excess beyond what the public good
requires in the manner, extent or circumstances in, to or under
which the sale, publishing or exhibition is made, so as to afford a
justification or excuse therefor ; but it shall be a question for the
jury whether there is or is not such excess.

4. The motives of the seller, publisher or exhibitor shall in all cases
be irrelevant.

The corresponding section of the, English Dyáft Code does not contain the
words of the above sub-section (c), but has instead the clause " publishes any
obscene libel," and it also omits the provision contained in paragraph 2 of the
above article. The English section makes the Dunishment two years imprison-
ment wilh hard labor.

The Royal Commissioners in their report say that the section as to obscene
publications expresses the existing law, but that it puts it in a much moie
definite form than before. They add, I We do not, however, think it desirable
"to a.ttempt any definition of obscene libel other than that conveyed by the

expression itself."
It will be seen by sub-section (c) of article 207 and article 108, post, that any

one, openly exposing or exhibiting in any street, road, highway or public place
any indecent exhibition, is liable to be summarily convicted as a vagrant.

.180. Posting imnoral books &c.-Every one is guilty of an
indictable offence and liable to two years' imprisonment who 'posts
for transmission or delivery by or through the post-

(1) 1 Bish. New Cr. L. Com. s. 1133.
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(a.) any obscene or immoral book, pamphlet, newspaper, picture,
print, engraving, lithograph, photograph or other publication,
matter or thing of an indecent or immoral character ; or

(b.) any letter upon the outside or envelope of which, or any post
card or post band or wrapper upon which there are words, devices,
matters or things of the character aforesaid ; or

(c.) any letter or circular concerning schemes devised or intended
to deceive and defraud the public or for the purpose of obtaining
money under false pretences. R.S.C., c. 35, s. 103.

181. seauetou.-Every one is guilty of an indictable dffence and
liable to two years' imprisonment -who seduces or has illicit connec-
tion with any girl of previousty chaste character, of or above the age
of fourteen years and under the age of sixteen years. R.S.C., c. 157,
s. 3 ; 53 V., c. 37, S. 3.

No prosecution for any offence under this article or under articles 182, 183,
185, 186, and 187, can be commenced after the expiration of one year from its
commission. (1)

No conviction can be had under this or any of the remaining articles of this
part upon the evidence of one witness, unless such witness is corroborated in
some material particular implicating the accused. (2)

If the girl is under the age of fourteen the charge should be made under
Article 269 post, for carnally knowing her.

As to proof of the child's age see R. v. Weaver, L. R 2 C. C. R. 85; 45 L. J.
(.MI. C.i 13. Where the mother of the child stated its age, in the first instance,
although on cross-exainination she appeared neither to know the year nor the
month of the child's birth, it was held that there was evidence to go to the jury
of the child's age. (3)

With regard to the girl's previous chastity it has been held in some American
cases that, although the law presumes that every woinan is chaste and of good
repute, it also presumes every one innocent of crime till proven guilty, and that
in cases of seduction the burden is on the prosecution to prove in the first
instance that the girl is of good repute. (4)

On an indictment for seducing a virtuous unmarried female, it was held in
another American case that the want of moral chastity may be regarded on the
question whether the girl though a virgin, was really seduced, or whether she
shared the intercourse for the gratification of lascivious propensities not inflamed
by the arts or importunity of the accused; (5) and it has been held that an act
of intercourse induced simply by mutual desire of the parties to gratify the
sexualpassion is not seduction. (6)

It will be observed, however that the above article (181) of our code bas the
words, " seduces or bas illicit intercourse "; so that, while seduction, if proved,
will be punishable it vould seem also that the mere act of carnal connection
witli a previously chaste girl between the ages of fourteen and sixteen years
would be sufficient, of itself, to constitute an offence under this article.

(1) See Article 551 (c), post.
(2) See Article 684, posi.
(3) R. v. Nicholls, 10 Cox, 476; Arch. Cr. Pl. & Ev. 21 Ed. 822.
(4) State v. McCaskey, (Mo.), 16 S. W. Rep. 511 ; 13 Cr. L. Mag. 819.
(5) O'Neill v. State, (Ga.), 11 S. E. Rep. 856.
(6) People v. De Fore, 31 N. W. Rep.
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182. Seduetbon under promise of marriage.-Every one, above.
the age of twenty-one years, is guilty of an indictable offence and
liable to two years' imprisonment who, under proniise of marriage,
seduces and has illicit connection with any unmarried female of
peviously chaste character and under twenty-one years of age. 50-51

, c. 48, s. 2.

With regard to corroboration where the woman or girl is the only witness it
bas been held that evidence of sucli circumstances as usually accompany a
marriage engagement is sufficient to satisfy thadprovision of the law of Missouri,
which requires that the evidence of the woman in trials for seduction under
promise of marriage must as to the promise of marriage be corroborated to the
same extent as that of the principal witness to perjury; (1) and again, where the
law makes it an offence to seduce an " innocent and virtuous " woman under
promise of marriage, and provides, "that the unsupported testimony of the
"woman shall not be suflicient to convict," the additional evidence required
must not be confined to the act of sexual intercourse but must extend to its
inducement by a promise of marriage. (2)

The Penal Code of Texas makes it a crime for any person " by promise to
marry " to seduce an unmarried female, and declares that the term "seduction "
is used in the sense in which it is commonly understood. The Court of Appeals
of that State decided that to constitute seduction a man must, in addition to the
promise of'marriage, use some other means than a mere appeal to the lust or
passion of the woman. White, P. J., in delivering the opinion of the Court made
the following remarks on the subject :- .

- • Seduction' implies that the female is led away frorn the path of rectitude
and virtue and induced to indulge in carnal inter.course by the means used.
Generally, in order to establish the charge of seduction, it must be made to
appear that the intercourse'was accomplished by some artifice or deception, and
it is held that something more than a mere appeal to the lust or passion of the
woman must be shown before the law will inflict the penalty prescribed for the
crime. State v. Filgerald, 63 Iowa 268, 19 N. W. Rep. 202. Our statute expressly
provides that the seduction must be accomplished by means of a ' promise to
marry.' As was said in People v. DeFore, 64 Mich. 693, 31 N. W. Rep. 585:
' Under this statute the ofence is committed if the man has carnal intercourse,
to which the woman assented, if such assent was obtained by a promise of
marriage. made by the man at the time, and to which, without such promise,
she would not have yielded. People v. Millspaugh, l Mich. 278. The offence
consists in enticing a woman;from the path of virtue, and obtaining lier consent
to illicit intercourse by promises made at the time. The promise, and yielding
her virtue in consequence thereof, is the gist of the offence. If she resists, but
finally assents or yields, induced thereto or in reliance upon the promise made,
the offence is committed.' Boyce v. People, 55 N. Y. 644. Mr. Bishop, in his
work on Statutory Crimes (section 638, 2d ed.), says : ' Though the parties are
already under marriage engagement, if the woman yields, not by reason of the
man's promise of marriage, but simply for the gratification of a criminal desire,
he does not commit the offence ; yet the substance of the engagement does not
render his act less a crime if she submits from reliance thereon.' In the words
of Bleckley, J. ( Wilson v. Staie, 58 Ga. 328) : ' To make love to a woman, woo
her, make honorable proposals of marriage, have them accepted, and afterwards
undo her, under a solemn repetition of the engagement vow, is to employ
persuasion as well as promises of marriage,' Under a statute quite similar to
ours, where the language of the'statute was.' ' If any person, under promise of
marriage, seduce and debauch any unmarried female,'&c., the Supreme Court of
Missouri, in an able opinion by Sherwood, J., says : ' There are two steps
necessary to be taken in order to consummate the crimeunder discussion : Firsl,
the female must be seduced-that is, corruptelj decekseddrawn aside from the

(1) State v. Hill, 4 S. W. Rep. 121 ; 9 Cr. L. Mag. 594.
(2) State v. Ferguson (N. C.), 12 S. E. Rep. 574 ; 13 Cr. L. Mag. 486.
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path of virtue which she was pursuing, ber affections must be gained, her mind
and thoughts polluted ; and, second, in order to complete*the offence, she must
be debauched-that is, she rnust be carnally known before the guilty agent
becomes amenable to human laws. Thus it may be seen that a female may be
seduced without being debauched, or debauched without being seduced. * * '
A similar view of the proper construction of a statute substantially identical
with our own was taken in Pennsylvania in Commonw eziLh v. McCarly, 2"Clark
135, and cited with approval in State v. Patterso4, 88 Mo. 88.' State v. Reeves,
97 Mo. 668, 10 S. W. Rep. 841. In State v. Patterson, supra, we find a definition
of the statutory word 'seduce,'which commends itself to our minds as eminently
correct. It is«as follows : The word "seduce," though a general term, and having
a variety of meanings, according to the subject to which it is applied, has, when
it is used with reference to the conduct of a man towards a woman, a precise
and determinate signification, and is universally understood ,o mean an entice-
ment of her on bis part to surrender her chastity by means oFsome art,'influence,
promise or deception calculated to accomplish that object, and to ineude the
yielding of ber person to him as much as if it was expressly stated. Citing
State v. Bierce, 27 Conn. 319 ; Dinkey v. Comnonwealth, 17 Pa. St. 127. As is
pertinently said in State v. Rreves, supra; 'No one can, with any degree of
plausibility, contend that a virtuous fe ale can be seduced without any of
those arts, wiles and blandishments so cessary to win the hearts of the weaker
sex. To say that such a one was seduce by simply a blunt offer of wedlocic in
futuro, in exchange for sexual favors in prxsenfi, is an announcement that

-smacks too much of bargain and barter, and not enough of betrayal. This is
hire or salary, not seduction." (1)

See article 184 making the subsequent marriage of the parties a good defence.

183. Secuction of warad servant &e.-Every one is guilty of an
indictable offence and liable to two years' imprisonment who. being
a guardian. seduces or bas illicit connection with his ward, and every
one who seduces or bas illicit connection with any woman or girl-of
previously chaste character and under the age of twenty-one years
who is in his employmentrin a factory, mill or workshop, or who
being in a common employment with him in such factory, mill or
workshop, is, in respect of her employment or work in such factory,
mill or workshop, under or in any way subject to bis control or
direction. 53 V., c. 37, s. 4.

IS4. Seduetion of female pamengers on vesseis,-Every one is
guilty of an indictable offence and liable to a fine of four hundred
dollars, or to one year's imprisonment, who, being the master or
other officer or a seaman or other person employed on board of .any
vessel, while sucb vessel is in any water within the jurisdiction of
the Parliament of Canada, under promise of marriage, or by threat8,
or by the exercise of his authority, or by solicitation, or the making of
gifts opfesents, seduces and bas illicit connection with any female
passenger.

2. The subsequent intermarriage of the seducer and the seduced
is, if pleaded, a good defence. to any indictment for any offence
against this or either of the two next preceding sections except in
the case of a guardian seducing his ward R.S.C., c. 65, s. 37.

According to the terms of article 183, the mere fact of illicit connection by a
guardian with bis ward seems of itself,-independently of and in addition to

(1) 13 Cr. L. Mag. 603, 604.
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seduction,-to constitute an offence under this article; and the same observation
applies.to that part of the article which refers to an employer of, or any foreman,
or managing employee in common employment with, and having illicit connec-
tion with a woman or girl employed in a factory, mill, or worxshop.

IS5. Procuringdetlement of women.-Every one is guilty of an
indictable offence, and liable to two years' imprisonment with hard
labour, who-

(a.) procures, or attempts to procure, any girl or woman under
twenty-one years of age, not being a common prostitute or of known
immoral character, to have unlawful carnai connection, either within
or without Canada, vith any other person or persons ; or

(b.) inveigles or*ntices any such woman or girl to a house of ill-
fame or assignation for the purpose of illicit intercourse or prostitu-
tion, or knowingly conceals in such house any such woman or girl so
inveigled or enticed ; or

(c.) proçures, or attempts to procure, any woman or girl to
b'cfn, either within or without Canada, a common prostitute ; or

(d.) procures, or attempts to procure, any woman or girl to leave
Canada with intent that she may become an inmate of a brothel
elsewhere ; or

(e.) procures any woman or girl to come to Canada from abroad
with intent that she may become an inmate of a brothel in Canada f
or

(f.) procures, or attempts to procure, any woman or girl to leave
her usual place of abode in Canada, such place not being a brothel,
with intent that she may become an inmate of a brothel, within or
without Canada; or

(g.) by threats or intimidation procures, or attempts to procure,
any woman or girl to have any unlawful carnal connection, either
within or without Canada; or

(h.) by false pretences or false representations procures any
woman or girl, not being a common prostitute or of known immoral
character, to have any unlawful carnal connection, either within or
without Canada; or

(i.) applies, administers to, or causes to be taken by any woman or
girl any drug, intoxicating liquor, matter, or thing with intent to
stùpify or overpower so as thereby to enable any person to have
unlawful carnal connection with such woman or girl. 53 V., c. 39,
s. 9; R.S.C., c. 157, s. 7.

There is an evident clerical error in the reference made at the end of this
article. Instead of chapter 39 it should be chapter 37 of 53 Vict.

Search warrant.-Article 574, post, provides that,-" Whenever there is
reason to believe that any woman or girl mentioned in section one hundred and
eighty-tive, Part XIII, has been inveigled or enticed to a house of ill-fame or
assignation, then upon complaint thereof being made under oath by the parent,
husband, master or guardian of such woman or girl, or in the event of suchi
woman or girl having no known parent, husband, master nor guardian in the
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place in which the offence is -alleged to have been committed, by any other
person, to any justice of the peace, or to a judge of any court authorized to
issue warrants in cases of alleged offences against the criminal law, such justice
of the peace or judge of the court may issue a warrant to enter, by day or night,
such house of ill-fame or assignation, and if necessary use force for the purpose
of effecting such entry whether by breaking open doors or otherwise, and to
search for such woman or girl, and bring her, and the person or persons in
whose keeping and possession she is, before such justice of the peace or judge of
the court, who r.ay, on examination, order her to be delivered to her parent,
husband, master or guardian, or to be discharged, as law and justice require."

186. Parent or guardian proeuring deflement.-Every one who,
being the parent or guardian of any girl or woman,-

(a.) procures such girl or woman to have carnal connection with
any man other than the procurer ; or

(b.) orders, is party to, permits or knowingly receives the avails
of the defilement, seduction or prostitution of such girl or woman.

is guilty of an indictable otfeuce, and liable to fourteen years'
imprisonment if such girl or woman is under the age of fourteen
years, and if such girl or woman is of or above the age of fourteen
years to five years' imprisonment. 53 V., c. 37, s. 9.

187. Kousehoders permlttingdeflementofgi on their premises,
-Every one who, being the owner and occupier of any premises, or
having, or acting or assisting in, the management or control thereof,
induces or knowingly suffers any girl of such age as in this section
mentioned to resort to or be in or upon such premises for the
purpose of being unlawfully and carnally known by any man, whe-
ther such carnal knowledge is intended to be with any particular
man, or generally, is guilty of an indictable offence and-

(a.) is liable to ten years' imprisonment if such girl is under the
age of fourteen years ; and,

(b.) is liable to two years' imprisonment if such girl is of or above
the age of fourteen and under the age of sixteen years. R.S.C., c.
157, s.5; 53V., c. 37, a. 3.

188. conspiraey to deîe.-Every one is guilty of an indictable
offence and liable to two years' imprisonment who conspires with
any other person by false pretenses, or false representations or other
fraudulent means, to induce any woman to commit adultery or
fornication.

See comments,-under article 176,-on incest, adultery and fornication, ante.
In a recent American case, (1) it was held that a count charging a conspiracy

to induce a female to commit fornication may be joined in the same indictment
with counts charging defendants with abduction of the same female for the

.purpose of prostitution, and with unlawfully detaining her in a house of ill-fame,
though the first count charges a misdemeanor, and the others a felony; and that
upon trial on such an indictment, a verdict finding the defendants " guilty as
charged in the indictment," and fixing a punishment that mighl* be inflicted
under axy one of the counts, is sufficient.

(1) Ierman et al. v. People, S. C., 22 N. .. Rep. 471 ; 12 Cr. L. Mag. 222 et seq
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The remarks of Baker, J., in rendering the judgment of the Illinois Supreme
Court (31 st October 1889), upon an appeal taken after conviction were, in effect,
as follows:

" Annie Herman, Charles Busse and William Sickman, plaintiffs in error,
were indicted in the Criminal Court of Cook county, and, upon trial and convic-
tion before the Court and a jury, were sentenced to the penitentiary-Herman
and Busse for live years each, and Sickman for four yearb.' * * * * * **. The first,
second and third counts are based upon section 46 of the Criminal Code, as
amended by the act approved June 16th, 1887, and in force July ist, 1887,
Laws 1887, p. 167; Rev. Stat. Ill. (ed. 1889), ch. 38, § 46; The first count
charges a.conspiracy by false pretences, etc., to induce Catherine Sievers to
have illicit criminal intercourse; the second charges a conspiracy to entice and
take her away for the purpose of -prostitution;. and the third a conspiracy to
entice and take her away for the purpose of concubinage. Under our statutes
these three counts are for misdemeanors. * * * ' . , * * Two other counts
are predicated upon section 1 of the Criminal Co'de (Rev. Stat., ch. 38,
§ 1). The one charges an entieement and taking away for the purpose of prosti-
tution, and the other an enticement and taking away for the purpose of concu-
binage, Another count is based upon section 2 of " An act to prevent the
prostitution of females; " ' ' * ' * ' *and it charges that plaintiffs in error, by
force, false pretences and intimidation, detained and confined said Catherine
Sievers in a room against her will for purposes of prostitution, etc. * * * * 
Under our statutes these three last counts charge felonies. The verdict
returned by the jury at the trial was as follows: ' We, the jury, find the
said defendants guilty in manner and form as charged in the indictment, and fix
the punishment of the defendants Annie Berman and Charles Busse at imprison-
ment in the penitentiary for the term of five years each, and fix the punishment
of the defendant William Sickman at imprisonment in the penitentiary for the
term of four years." Upon this verdict the plaintiffs in error were sentenced to
the penitentiary for the terms allotted to them respectively. The evidence and
the instructions of the court are not preserved by a bill of exceptions. Only tvo
questions arise upon the record. One of these is, is there a misjoinder of counts ?
and the other, is the verdict sufficiently explicit to sustain the judgment of the
court?

Plaintiffs in error contend thàt, as three of the counts are for felonies, and the
other three for misdemeanors, they are improperly joined ; and that their
motions to quash the indictment, and to compel the people to make an election,
should have prevailed ; and that it was error to deny such motions. It was a
principle of the English law, and the rule bas been adopted in somp of our
states, that there can be no conviction for a misdemeanor upon an indictment
for a felony, even where the allegations of the indictment include such
misdemeanor, the reason being that persons charged with misdemeanors had at
their trials advantages not allowed to those arraigned for felony.' * ** But
such a practice does not obtain in this country : and it is the established
doctrine in this state that a defendant, put on his trial for a crime which includes
an offence of an inferior degree, may be acquitted of the higher ofTence and
convicted of the lesser. Carpenter v. People. 4 Scam. (Ill.) 197 ; Beckwith v.
People, 26 Ill. 500 ; » * * * Kennedy v. People, 122 Id. 649, 13 N. E. Rep. 213.
In [ Bish. Crim. Pro. (2d ed.), ss 445, 446 it is stated in substance, that,. * * ''
in states where there can be a conviction for misdemeanor on an indictment for
felony, counts for felony and misdemeanor may, under some circumstances, be
properly joined, as where both counts relate to the sane transaction * . • * • In
the late case of State v. Steward, 9 Atl. Rep. 559 (decided by-the Supreme Court
of Vermont), it is said : , Although authorities can be found that lay down the
rule that felonies and misdemeanors or different felonies cannot be joined in the
same indictinent, still the rule in this and most of the states is otherwise. It is
always and everywhere permissible for the pleader to set forth the offence he
seeks to prosecute in ail the various ways necessary to meet the possible phases
of evidence that may appear at the trial. If the counts cover the same transac-
tion, though involving offences of different grade, the court has it in its power to
preserve ail rights cf defence intact.' See, also, Stevick v. Commonwealth, 78
Pa. St. 460 ; * * * - Hawker v. People, 75 N. Y. 487 ; Crowley-v. Commonwealth,
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1 Metc. (Mass.) 575, and State v. Lincoln, 49 N. H. 464. It is urged that the
Court has in Lyons v. People, 68 Ill. 275, and Beasley v. People, 89 Id. 571,
decided that counts for felony and for misdemeanor cannot be joined. We do
not so understand those cases. The question of joining counts for felony and
for misdemeanor in the same indictment did not arise in either case. In the
Lyons Case one count was for burglary and the other was for petit larceny, and
under the law as it then stood petit larceny was a felon) ; and it was held that,
as the two counts were based on a single transaction they were properly joined.
In the Beasley Case, also, all the counts were for felonies, and the question here
under consideration was not at issue, and what was there said cannot be
regarded as a decision of such question The reasons upon which was based
the English rule against joining felonies and misdemeanors in the sane indict-
ment have ceased to exist, and that rule, if now enforced, would be purely
technical and arbitrary, and would subserve no useful or beneficial purpose, and
its tendency would be to embarrass, delay and prevent the administration of
justice. Cessante ratione legis, cessai el ipsa lex. Besides this, the rule is
inconsistent with the practice which has long and uniformly prevailed in this
state, of permitting, upon an indictment for felony, a conviction for a misde-
meanor, which is included in the greateroffence charged. Itwould be unreason-
able to hold that upon an indictmeit for a felony a defendant may be convicted
of a misdemeanor, there being no count specifically charging such misdemeanor,.
and yet hold that, if there is such specifli count, there can be no such conviction.
We think the better rule to be to permit the joinder of counts, whether for
felony or for misdemeanor, where one and the sanie criminal transaction is
involved in the different counts, or the felonies and the misderneanors chargert
form distinct stages in the saie offence. In the indictmient before us, the
several counts are merely statements in various forms of the proceedings in one
and the sane transaction, and are not inconsistent with each othcr, and may
.well have formed parts of the sanie offence. It is not impossible. that plaintifis
in error should have formed a conspiracu to induce Catherine Sievers to have
illicit criminal intercourse, and conspiracies to entice and take her away for the
purposes both of prostitutioft and concubinage ; that they should actually have
enticed and taken her away for the purposes of prostitution and concubinage,
and should have confined her in a house or room against her will for purposes
of prostitution. If two or more offences forin parts of one transaction. and are
of such a nature that a defendant May be guilty of both or all, the prosecution
will not, as a general rule, Le put to an election. The right of demanding an
election, and the limitation of the prosecution to one offence, is confined to
charges which are actually distinct from each other, and do not fora parts of
one and the sane transaction. Goodhue v. People, 94 Ill. 37 ; Andrews v. People,
117 Id. 195 ; 7 N. E. Rep. 265. In our opinion there is no misjoinder of counts
in this case, and it was not error to overrule the motion to quash the indictment
and the motion to compel the prosecution to make an election.

The other question is, whether the verdict is suflicient to sustain the judgment
of the court. .... *.The verdict found the defendants « guilty in manner and
form as charged in the indictment.' As we have seen, the six different counts
are not inconsistent with each other, and it is possible the evidence may have
been such as to establish guilt under each and all of them; and as the evidence
is not in the record, it is to be presumed that such was the case. The punish-
ments fixed by the verdict were five years in the penitentiary for two of the
defendants and four years in the penitentiary for the other delendant. These
penalties were legally applicable to each and every count, and were no greater
than was authorized for either of the offences for which the defendants were
tried. This not only tends further to show the defendants were found guilty
upon all the counts, but also indicates they were not damnified by the form of
the verdict. Besides this, not one of the counts in the indictment charges an
olence which, under the statutes of Xhe state, is deemed infamous. We are
unable té take any view of the case that renders it probable, or even possible,
that the rights of plaintiffs in error might.have been injuriously affected by the
fact that the jury in their verdict did not specify any particular count or counts,
but returned a general verdict of guilty upon all the counts submitted to them.

We find no error in the record, and the judgment is aflirmed."
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189. carnany knowing Idiots &c.-Every one is guilty of an
indictable offence and liable to four years' imprisonment who unlaw-
fully and carnally knows, or attempts to have unlawful carnal
knowledge of, any female idiot or imbecile, insane or deaf and dumub
woman or girl, under circumstances which do not amount to rape
but which prove that the offender know, at the time of the offence,
that the woman or girl was an idiot, or imbecile, or insane or deaf
and dumb. R.S.C., c. 151, s. 3; 50-51 V., c. 48, s. 1.

190. prostitution ofinadian woma.-Every one is guilty of an
indictable offence and liable to a penalty not exceeding one hundred
dollars and not less than ten dollars, or six months' imprisoument--

(a.) who, being the keeper of any bouse, tent or wigwam, allows
or suifers any unenfranchised Indian woman to be or remain in
such house, tent or wigwam, knowing or having probable cause for
believing that such Indian woman is in or remains in such bouse,
tent or wigwam with the intention -of prostituting herself therein ;or

(b.) who, being an Indian woman, prostitutes herself therein ; or

(c.) who, being an unenfranchised Indian woman, keeps, frequents
or is found in a disorderly bouse, tent or wigwam used for any such
purpose.

2. Every person who appears, acts or behaves as master or mis-
tress, or as the person who bas the care or management, of any
Ilouse, tent or wigwam in which any such Indian woman is or
remains for the purpose of prostituting herself therein, is deemed to
be the keeper thereof, notwithstanding he or she is not in faet the
real keeper thereof. R.S.C., c. 43, s. 106; 50-51 V., c. 33, s. 11.

PART XIV.

NUISANCES.

191. A common nnssance.-A common nuisance is an unlawful
act or omission to discharge a legal duty, which act or omission
endangers the lives, safety, bealth, property or comfort of the public.
or by which the public are obstructed in the exorcise or enjoyment of
any right common to all Her Majesty's subjects.

This article is in the exact words of the corresponding section of the English
Draft Code; and the following are the remarks thereon of the Royal Commis-
sioners:

" With regard to nuisances, we have,-in sections 151 and 152-(1),
drawn a line between such nuisances as are and such as are not to be regarded
as criminal offences. It seems to us anomalous and objectionable upon ail

(1) Similar to our articles 192 and 93.
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grounds that the law should in any way countenance the prop6sition that it is a
-criminal offence not to repair a highway when the liability to do so is disputed
in perfect good faith. Nuisances which endanger the life, safety or health of
the public stand on a'different footing.

By the present law, when a civil right such as the right of way is claimed by
one private person and denied by another, the mode to try the question is by an
action. But when the right is claimed by the public, who are not competent to
bring an action, the only mode of trying the question is by an indictment or
information, which is in form the same as an indictment or information for a
crime. But it was very early determined that though it was in form a prosecu-
tion for a crime, yet that ar it involved a remedy for a civil right, the Crown's
pardon could not be pleaded in bar. See 3 Inst. 237. And the legislature, so
recently as in the statute 40 and 41 Vict. c. 14, again recognized the dis.inction.
The existing remedy in such cases is not convenient, but it is not Within our
province to suggest any amendment. The other sections are mostly re-enact-
ments of statutes; but sections 153 and 158 (1) are declaratory of the common
law, thongh we have suggested the addition of liard labor to the punishment."

Public and private unisances..-The terni " nuisance " is derived from
the French word nuire, to do hurt or to annoy.

A common or public nuisance, under the common law, is such as in its nature
or its consequences is " an injury or damage to all persons who come withiu
" the sphere of its operation, though it nay be so in a greater degree to some
"than to others" (2. According to Blackstone it is an offence " against the
"public order and economical regimen of the State, being either the doing of a
"thing to the annoyance of the king's subjects or the neglecting to do a thing
"which the common good requires " (3). For example, if, in the operation of a
manufactory,-such -as a dye-works, a tallow furnace, a smelting house, a
tanning factory, or a lime-pit for cleaning skins,-volumes of noxious smoke or
poisonous effluvia are emitted ; to persons who are within, the reach of these
operations and whose health may be thereby endangered, a nuisance, in the
popular sense of the term, is committed. So, also, an obstruction in a highway
is, to all who have occasion to travel upon it, a.nuisance. It may be a greater
nuisance to those who have to travel over it daily than it is to a persoan using it
only once a year; but il is more or less a nuisance te every one who bas occasion
to use it, and it is therefore a common or public nuisance, (4) although not of
so serious a character as a nuisance endangering life or health.

Where, however, the thing complained of is such as to be limited to one or
only a few individuals, it is a private nuisance. For instance, if a man by
building up a wall darkens the ancient windows of one or of several different
dwelling houses, this is only an injury or a nuisance to the particular persoans
who live in them. It does not affect the public generally and he is not, in thus
acting, necessarily guilty of a common nuisance (5).

Of course it is needless to remark that a private nuisance cannot be the
subject of a criminal prosecution. A nuisance is not a criminal offence unless it
is a common nuisance ; and, as will be seen by articles 192 and 193 even a
common nuisance is not always and under all circunstances a criminal offence.
Article 191 defines what common nuisances are ; and article 192 specifies which
of them are indictable as criminal offences, by enacting that a common nuisance
is so indictable which endangers the lives safety or health of the public or
wbich, (though not dangerous to life &c.), occasions injury to the persou of any
individual. (6)

(1) Sections 153 and 158 are similar to our articles 194 and 206, posi.
• (2) Soltau v. DeEeld, 2 Sim. N. S. 142

(3) 4 B1. Com. 166.
(4) See Att. Gen. v. Sheffield Gas Consumer's Co., 3 De G., M. and G. 304

Imperial Gas Light & Coke Co. v. Broadbent. 7 H. L. Ca. 600 : Crowder v.
Tinkler, 19 Ves. 617 ; Reg v. Train, 2 B. and S. 640 ; Jones v. Powell, Palm.
539; Bliss v. Hall, 4 Bing. N. C. 183 ; Broom's Com. L. 706, 894.

(5) Soltau v. DeHeld, 2 Sim. N. S. 143.
(6) See further comments uñder article 192 post.
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It lias been said that in judging of a public nuisance, the public good it does
inight, in some cases, wlere the public health was not concerned, be taken in
consideration, in order to see if the public annoyance was outweighed by
the oublic benefit derived ; (1 but this doctrine was overruled in Ward's case,
where it was held to be no answer to an indictment for a nuisance in a harbor,
by erecting an enibankmPnt. that although the work was in some degree a hin-
drance to navigation it was advantageous in a greater degree to the other uses
of the port. (2>

No length of time will legalize a nuisance. (3)

192. common nuisances which are eriminal.-Every one is guilty
of an indictable ofience and liable to one year's imprisonment or a
fine, who commits any comnion nuisance which endangers the lives,
safety or health of the public, or which occasions injury to the person
of any individual.

Under the general definition contained in article 191 there must,-in order to
constitute a common nuisance.-be either an unlawful act dont or a legal duty
omilted, which unlawful act or unlawful omission endangers public, life, safety,
health, property, or comfort, or obstructs the public in the exercise or enjoymient
of a common right.

When we take Articles 191, 192, and 193, and read them together, we find
that common nuisances, as therein dealt with, divide themselves into two classes,
namely, 1, those which are dangerous to the lives, safety or health of the public,
and, 2, those which are not dangerous to the lives, safety, or health of the
public,-although they may interfere with or even endanger public comfort or
property, or obstruct the public in exercising or enjoying a common right.

With regard to the first of these two classes,-a common nuisance of a nature
to. endanger the lives, safety or health of the public,-it is criminal in itself, and
is gr treated in articl. 19'?. v'hich makes it an indictable offence; but with regard
to the second class,-those which are not of a nature to endanger the lives, etc.,
of the public,-it seems that none of them is to be treated as a criminal offence,
except when occasioning actual injury to the person of some individual ; and,
then being,-Aunder the general definition in article 191),-a common nuisance,
(though not criminal. in itself, because not in its nature dangerous to public
life, safety, or health), it becomes an indictable offence by the ternis of
article 19·!, which makes every common nuisance, (not, in itself. dangerous
to public life, safety or health), a criminal offence if it occasions injury to the
person of any individual. In other words, all common nuisances, which are in
themselves dangerous to public life, safety or health, are indictable offences, and
all other common nuisances become indictable and punishable when they
occasion actual injury to the person of any individual.

Article 192 must not be taken to mean that an ac which occasions injury to
the person of any individual is thereby constituted a common nuisance. As any
one, who makes but a cursory examination of it, will readily see, the article does
not say so. On the contrary it deals, disjunctively, but distinctly, with two
different classes of common nuisance; and if we were to take out from the
article the words,-' which endangers the lives safety or health of the public,
i or,"-the article would still be complete and would read as follows:

" Every one is guilty of an indictable offence, and liable to one years imprison-
" ment or a fine, who commits any common nuisance which occasions injury to
" the person of any individual."

If, on the other hand, we were totake out from the article the words " or which

(1) R. v. Russell, 6 B. & C. 566.
(2) R. v. Morris, I B. & Ad. 441 ; R, v. Randall, C. & Mar. 496.
(3) R. v. Cross, 3 Camp. 227; S. v. Rankin, 3 S. C. 438, 16 Arm. R. 737; 1 Bish

New Cr. L. Com. s. 1078a.
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occasions injury to the person of any individual," the article would, in that
case also, be complete and would read as follows :

- Every one is guilty of an indiptable offence, and liable to one year imprison-
ment or a fine, who commits any common nuisance which endangers the lives,

"safety or health of.the public."
There are thus two separate and distinct offences dealt with by this article

192. In each there is a common nuisance, and each must conform to and fullil
the essential elements of a common nuisance as delined, in a general way, by
article .91; but one is and must be a common nuisance which in its nature
endangers public life, safety or health ; while the other is and must be a common
nuisance which, (not being in itself dangerous to public life, safety or health),
has occasioned injury to some individual.

193. Common nuisances wbich are mot crimuina.-Any çme con-
victed upon any indictmont or information for any common nuisance
other than those mentioned in the preceding section, shall not be
deemed to have comnmitted a criminal offence ; but ail such proceed-
ings or judgments may be taken and had as heretofore to abate or
remedy the mischief done by such nuisance to the public right.

See comments under article 191 and 192.

194. SeIIg artieles ungt for human roo.-Every one is guilty of
an indictable offlence and liable to one year's imprisonment who
knowingly and wilfully exposes for sale, or has in bis possession with
intent to sel, for human food articles which he knows to be unfit for
human food.

2. Every one who is convicted of this offence after a previous
conviction for the same crime shall be liable to two years' imprison-
ment.

See " The Adulteration Act " chapter 107 R.S.C., and its amendments 51
Vic, c. 24, and 53 Vie., c. 26.

DISORDERLY HOUSES DEFINED.

195. Common bawdy house.-A common bawdy bouse is a house,
room, set of rooms or place of any kind kept for purposes of prosti-
tution.

196. conmon gaming-honue.()-A common gaming-house is-

(a.) a bouse, room or place kept by any person for gain, to which
persons resort for the purpose of playing at any game of chance; or

(b.) a house, room or place kept or used for playing therein at any
game of chance, or any mixed game of chance and skill, in which-

(i.ý a bank is kept by one or more of the players exclusively of
the others ; or

tii. in which any game is played the chances of which are not
alike favourable to aIl the players, including among the players,
the banker or other person by whom the game is managed, or

(1) See article 201 sub. sec. 3, posi, which makes a Bucket shop a common
gaming-house.
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against whom the game is managed, or against whom the other
players stakes, play or bet.

197. comnon betting.house.-A common betting-house is a house,
office, room or other place-

(a.) opened, kept or used for the purpose of betting between
persons resorting thereto and-

(i.) the owner, occupier, or keeper thereof;
(ii.) any person using the same :
(iii.) any person procured or employed by, or acting for or

on behalf of any such person;
(iv.) any person having the care or management, or in any

manner conducting the business thereof ; or
(b.) opened, kept or used for the purpose of any money or valuable

thing being received by or on behalf of any such person as aforesaid,
as or for the consideration

(i.) for any assurance or undertaking, express or implied, to pay
or give thereafter any money or valuable thing on any event or
contingency of or relating to any horse-race or other race, fight,
game or sport; or

(ii.) for securing the paying or giving by some other person of
any money or valuable thing on any such event or contingency.

198. Keeping a ilnorderiv bouse.-Every one is guilty of an
indictable offence and liable to one year's imprisonment who keep
any disorderly bouse, that is to say, any common bawdy-house;
common gaming-house or common betting-house, as hereinbefore
defined.

2. Any. one who appears, acts, or behaves as master or mistress, or
as the person having the care, government or management, of any.
disorderly house shall be deemed to be the keeper thereof, and shall
be liable to be prosecuted and punished as such, although in fact he
or she is not the real owner or keeper thereof.

Article 207 1 j) posi, renders a keeper of a disorderly house liable also as a
vagrant to summary punishment.

'Baway-house.-Another definition of a bawdy-house different in words
though not in effect from that~contained in Articie 195 is" any place whether of
"habitation or temporary sojourn, kept open to the public, either generally or
"under restrictions, for licentious commerce between the sexes;" (M and
"a house of ill-fame kept for the resort and convenience of lewd people of both
sexes" (2). Coke says, " Although adultery and fornication be punishable by thp

ecclesiastical law, yet the keeping of a house of bawdry, or stews, or brothel-
"house being as it were a common nuisance is punishable by the common law;
"and is the cause of many mischiefs, not only to the overthrow of the bodies
* and wasting of their livelihoods, but to the endangering of their souls. (3)

(1) 1 Bish. New Cr. L. Corn. 1083.
(2) Bouv. Law Dict., Bawdy-house: Harwood v. P. 26 N. Y. 190.
(3) 3 Inst. 205.
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If a lodger let her apartment for the purpose of indiscriminate prostitution, it
is as much a þawdy-house as if she held the whole house, (1)

It is not necessary that there should be evidence of any indccency or
disorderly conduct perceptible from the outside of the house. (2)

The keeper of a bawdy-house may be a man or a woman ; and a married
woman may be indicted for the offence either alone or with her husband. (3)

The gist of the offence appears to consist in the allurement which the place
holds out to a miscellaneous and common bawdry corrupting to public morals.
By way of comparison and illustration it has been said that as an inn is for
ail travellers, so a bawdy-house is for aIl persons lewdly inclined. Generally,
though not necessarily,-it supplies the girls, who may either dwell in the house,
or visit it with or without the men accompanying, for the evil practice. (4)

Searehing suspected gaming-houaes &e.-Places suspected of being
gaming-houses &c. may be searched under te provisions of Article 575, which
is as follows

d If the chief constable or deputy chief constable of any city or town,
or other oficer authorized to act in his absence, reports in writing.to any of the
commissioners of police or mayor of such city or town. or to the police magistrate
of any town, that there are good grounds for believing, and that he does
believe. that any bouse, room or place ivithin the said city or town is kept or
used as a common gaming or betting-house as defined in Part XIV., sections
one hundred and ninety-six and one hundred and ninety-seven. or is used for
the purpose of carrying on a lottery, or for the sale of lottery tickets, contrary to
the provisions of Part XV., section two hundred and five, whether admission
thereto is limited to those possessed of entrance keys or otherwise, the saict
commissioners or commissioner, or mayor, or the said police magistrate, may by
order in writing authorize the chief constable, deputy chief constable, or other
ollicer as aforesaid, to enter any such house. room or place, with such constables
as areAeemed requisite by the chief constable, deputy chief constable or other
oflice:r,-and, if necessary, to use force for the purpose of effecting such entry,
whether by breaking open doors or otherwise,-and to take into custody ail
persons who are found therein, and to seize, as the case may be, 1, aIl tables
and instruments of gaming, and ail moneys and securities for money, or, 2, all
instruments or devices for the carrying on of such lottery, and ail lottery tickets
found in such house or premises.

2. The chief constable, deputy chief constable or other ofticer making such
entry, in obedience to any such order, may, with the assistance of one or more
constables, search ail parts of the house, room or place which he has so entered,
where he suspects that tables or instruments of gaming or betting, or any
instruments or devices for the carrying on of such lottery or any lottery tickets,
are concealed, and aIl persons whom he finds in such house or premises, and
seize aIl tables and instruments of gaming, or any such instruments or devices
or lottery tickets as aforesaid, which he so finds.

3. The police magistrate or other justice of the peace before whom any person
is taken by virtue of an order or warrant under this section, may direct any
cards, dice, balls, counters, tables or other instruments of gaming, used in
playing any game, and seized under this Act in any place used as a common
gaming-house, or any such instruments or devices for the carrying on of a
lottery, or any such lottery tickets as aforesaid, to be forthwith destroyed, and
any money or securities seized under this section shall be forfeited to the Crown
for the public uses of Canada.

4. The expression ' chief constable' includes chief of police, city morshal or
other head of the police force of any city, town or place.

(1) R. v. Pierson, 2 Ld. Raym. 1197 ; I Salk. 382.
(2j R. v. Rice, L. R., 1 C. C. R. 21 ; 35 L. J. (M. C.) 93 ; Sylvester v. S. 42

Tex. 496.
(3) R. v. Williams, 10 Mod. 63 ; 1 Salk. 384 ; C. v. Cheney, 114 Mass. 281;

i Bish. New Cr. L. Com. 1084.
(4) King v. P. 83 N. Y. 587.
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5. The expression <deputy chief constable' includes deputy chief of police,(ieputy or assistant city marshal or other deputy lead of the police force of any
city, town or place, and the expression -police magistrate' includes stipendiary
magistrates."

Sections 9 and M0 of the R. S. C., chap. 158, (which are unrepealed), empower
a police magistrate to swear and examine, when brought before him, any persons
found in any gaming house entered and searched under the provisions of article
57a. These sections are as follows :

The police magistrate, mayor or justice of the peace, before vhom any
person is brought who has been found in any house, room or place. entered in
pursuance of any warrant or order issued under this Act, may require any such
person to be examined on oath and to give evidence touching any unlawful
gaming in such bouse, room or place, or touching any act donc for the purpose
of preventing, obstructing or delaiyng the entry into such house, room or place,
or any part thereof, of any constable or oflicer authorized as aforesaid; and no
person so required to be examined as a witness shall be excused from being so
examined when brought before such police -magistrate, mayor or justice of the
peace, or from being so examined at any subsequent time by or before the police
magistrate or mayor or any justice of the peace, or by or before any court, on
any proceeding, or on the trial of any indictment, information, action or suit in
anywise relating to such unlawful gaming or any such acts as aforesaid, or from
answering any question put to him touching the matters aforesaid, on the ground
that his evidence will tend to criminate himself; and any such person so required
to be examined as a witness who refuses to make oath accordingly, or to answer'
any such question, shall be subject to be dealt with in all respects as any person
appearing as a witness before any justice or court in obedience to a summons or
subpoena and refusing without lawful cause or excuse to be sworn or to give
evidence, may, by law, be deait with ; but nothing in this section shall render
any offender, under the sixth section of this Act, liable on his trial to exanmizid-
tion hereunder."

- Every person so required to be examined as a witness, who, upon such
examination, makes true disclosure; to the best of his knowledge, of all things
as to which he is examined shall receive from the judge, justice of the peace,
magistrate, examiner or other judicial officer before whom such proceeding is
had, a certificate in writing to that effect, and shall be freed from all criminal
prosecutions and penal actions, and from all penalties, forfeitures and punisli-
ments to which he has become liable for anything done before that time in
respect of the matters regarding which he bas been examined ; but such certi-
ticate shall not be etfectual for the purpose aforesaid, unless it states that suehi
witness made a true disclosure in respect to all things as to which he was
examined ; and any action, indictment or proceedings pending or brought in
any court against such witness, in respect of any act of gaming regarding which
he was so examined, shall be staved. upon tbe production and proof of suchi
certificate, and upon summary application to the court in which such action,
indictment or proceeding is pending, or any judge thereof, or any judge of aiiy
of the superior courts of any province."

Evidence of a place being a common gaming bouse.--On this point
there are special provisions contained in articles 702 and 703, post, which are
as follows:

" When any cards, dice, balls, counters, tables or other instruments
of gaming used in playing any unlawful game are found in any house, room o·
place suspected to be used as a common gaming-house, and entered under a
warrant or order issued under this Act, or about the person of any of those who
are found therein, it shall be primd facie evidenee, on the trial of a prosecution
under section one hundred and ninety-eight, that such house, room or place is
used as a common gaming-house, and that the persons found in the room or
place where such tables or instruments of gaming are found were playing
therein although no play was actually going on' in the presence of the chiief
constable, deputy chief constable or other oflcer entering the same under a



warrant or order issued under*this Act, or in the presence of those persons by
whom he is accompanied as aforesaid."

It shall be priànd facie evidence in any prosecution for keeping a
common gaming-house under section one hundred and ninety-eight of this Act
that a house, room or place is used as a common gaming-house, and that the
persons found therein were unlawfully playing therein-

(a.) If any constable or officer authorized to erfter any bouse, room or place,
is wilfully prevented from, or obstructed or delayed in entering the same or any
part thereof ;,or

(b.) if any such house, room or place is found fitted or provided with any
means or contrivance for unlawful gaming, or with any means or contrivance
for concealing, removing or destroying any instruments of gaming."

199. Playing or looking on ti gaming bouse,-Every one who
plays or looks on while any other person is playing in a common
gaming-house is guilty of an offence and liable, on summary convic-
tion before two justices of the peace, to a penalty not exceeding one
hundred dollars, and not less them twenty dollars and in default of
payment to two months'imprisonment. R.S.C., c. 158, s. 6.

200. obstrneting peace oMeer enterlig gaming.house.-Every
one is guilty of an offence and liable, on summary conviction before
two justices of the peace, to a penalty not exceeding one hundred
dollars, and to six months' imprisonment with or without bard
labour who-

(a.) wilfully prevents any constable or other officer duly autho-
rised to enter any disorderly house, as mentioned in section one
hundred and ninety-eight, from entering the same or any part
thereof; or

(b.) obstructs or delays any such constable or officer in so enter-
ing ; or

(e.) by any bolt, chain or other contrivance secures any external
or internal door of, or means of access to, any common gaming-house
so authorised to be entered ; or

(d.) uses any means or contrivance whatsoever for the purpose of
preventing, obstructing or delaying the entry of any constable or
officer, authorised as aforesaid, into any such disorderly bouse or
any part thereof. R.S.C., c. 158, s. 7.

201. saminc -n stocks, &e.-Every one is guilty of an indictable
offence and liable to five years' imprisonment, and to a fine of five
hundred dollars, who, with the intent to make gain or profit by the
rise or fall in price of any stock of any incorporated or unincorpo-
rated company or undertaking, either in Canada or elsewhere or of
any goods, wares or merchandise-

(a.) without the bondfide intention of acquiring any such shares, -
goods, wares or merchandise, or of selling the same, as the case may
be, makes or signs, or authorises to be made or signed, any contract
or agreement, oral or written, purporting to be for the sale or
purchase of any such shares of stock, goods, wares or merchandise ; or
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(b.) makes or signs, or authorises to be made or signed, any
contract or agreement, oral or written, purporting to be for the sale
or purchase of any such shares of stock, goods, wares or merchan-
dise in respect of which no delivery of the thing sold or purchased is
made or received, and without the bond fide intention to make or
receive such delivery.

2. But it is not an offence if the broker of the purchaser receives
delivery, on his behalf, of the article sold, notwithstanding that
such broker retains or pledges the same as security for the advance
of the purchase money or any part thereof.

3. Every office or place of business (1) wherein is carried on the
business of making or signing, or procuring to be, made or signed, or
negotiating or bargaining for the making or signing of such contracts
of sale or purchase as are prohibited in this section is a common
gaming-house, and every one who as principal or agent occupies,
uses, manages or maintains the same is the keeper of a commen
gaming-house. 51 V., c. 42, ss. 1 and 3.

The onus of proving a bond fide intention is thrown upon the accused.
This is provided by article 704, post, which is as follows:

" Whenever, on the trial of a person charged with inaking an agreî-
ment for the sale or purchase or shares, goods, wares or merchandise in the
manner set forth in section two hundred and one, it is established that the
person so charged has made or signed any such contract or agreement of sale
or purchase, or has acted, aided or abetted in the making or signing thereof, the
burden of proof of the bond fide intention to acquire or to sell such goods, wares
or merchandise, or to deliver or to receive delivery thereof, as the case may be,
shall rest upon the person so charged."

202. Frequenting bucket shop@.. (2)-Every one is guilty of an
indictable offence and liable to one year's imprisonment who habi-
tually frequents any office or place wherein the inaking or signing,
or procuring to be made or signed, or the negotiating or bargaining
for the making or signing, of such contracts of sale or purchase as
are mentioned in the section next preceding is carried on. 51 V.,
c. 42, s. 1.

203, Gambling lu publie couveyances.-Every one is guilty of an,-
indictable offence and liable to one year's imprisonment who-

(a.) in any railway car or steamboat, used as a public conveyance
for passengers, by means of any game of cards, dice or other instr-.
ment of gambling, or by any device of like character, obtains from
any'other person any money, chattel, valuable security or property;
or

(b.) attempts to commit such offence byý actually engaging any
person in any such game with intent to obtain money or other
valuable thing from him.

2. Every conductor, master or superior officer in charge of, and

t1) These places are popularly called Bucke-Shops.
(2) See article 201, sub-sec. 3, (ante), under which every bucket-shop is a com-

mon gaming-house.



every clerk or employee when authorised by the conductor or supe-
rior officer in charge of, any railway train or steamboat, station or
landing place in or at which any such offence, as aforesaid, is
committed or attempted, must, with or without warrant, arrest any
person whom lie bas good reason to believe to have committed or
attempted to commit the same, and take him before a justice of the
peace, and make complaint of suchoffence on oath, in writing.

3. Every conductor, master or superior officer in charge of any
such railway car or steamboat, who makes default in the discharge
of any such duty is liable, on summary conviction, to a penalty not
exceeding one hundred dollars and not less than twenty dollars.

4. Every company or person who owns or works any such railway
car or steamboat must keep a copy of this section posted up in some
conspicuous part of such railway car or steamboat.

5. Every company or person who. makes default in the discharge
of such duty is liable to a penalty not exceeding one hundred dollars
and not less than twenty dollars. R.S.C., c. 160, ss. 1, 3 and 6.

204. Beffing and pooi-meiiin.-Every one is guilty of an indict-
able offence, and liable to one year's imprisonment, and to a fine not
exceeding one thousand dollars, whè-

(a.) uses or knowingly allows any part of any premises under bis
control to be used for the purpose of recording or registering any
bet or wager, or selling any pool ; or

'(b.) keeps, exhibits, or employs, or knowingly allows to be kept,
exhibited or employed. in any part of any premises under his control,
any device or apparatus for the purpose of recording any bet or
wager or selling any pool ; or

(c.) becomes the custodian or depositary of any money, property
or valuable thing staked, wagered or pledged ; or

(d) records or registers any bet or wager, or sells any pool, upon
the result-

'i.) of any political or municipal election
ii.) of any race;

(iii.) of any contest or trial of sIf1l or endurance of man or beast.

2. The provi ions of this section shall not extend to any person by
reason of his becoming the custodian or depositary of any money,
property or valuable thing staked, to be paid to the wininer of any
lawful race, sport, game, or exercise, or to the owner of any horse
engaged in any lawful race, or to bets betweeri individuals or made
on the race course of an incorporated association during the actual
progress of a race meeting. R.S.C., c. 159, s. 9.

205. Lotteries.-Every one is guilty of an indictable offence and
liable to two years' imprisonment and to a fine not exceeding two
thousand dollars, who-

(a.) makes. prints, advertises or publishes, or causes or procures to
be made, printed, advertised or published, any proposal, scheme or
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plan for advancing, lending, giving, selling or in any vay disposing
of any property, by lots. cards, tickets, or any mode of chance
whatsoever. or

ib.) sells, barters, exchanges or otherwise disposes of, or causes or
procures, or aids or assists in, the sale, barter, exchange or other
disposai of, or offers for sale, barter or exchange any lot, card, ticket
or other means or device for advancing, lending, giving, selling or
otherwise disposing of any property, by lots, tickets or any mode of
chance whatsoever.

2. Every one is guilty of an offence and liable on summary convic-
tion to a penalty of twenty dollars, who buys, takes or receives any
such lot, ticket or other device as aforesaid.

3. Every sale. loan, gift, barter or exchange of any property, by
any lottery, ticket, card or other mode of chance depending upon or
to be determined by chance or lot, is void, and all such property so
sold, lent, given, bartered or exchanged, is liable to be forfeited to
any person who sues for the same by action or information in any
court of competent jurisdiction.

4. No such forfeiture shall affect any right or titlo to such
property acquired by any bond fide purchaser for valuable consider-
ation, without notice.

5. This section includes the printing or publishing, or causing to
be printed or published, of any advertisement, scheme, proposai or
plan of any foreign lottery, and the sale or offer for sale of any
ticket, chance or share, in any such lottery, or the advertisement for
sale of such ticket, chance or share.

6. This section does not apply to-

(a.) the division by lot or chance of any property by joint tenant s
or tenants in common, or persons having joint interests (droits indivis8
in any such property ; or

lb.î raffles for prizes of small value at any bazaar héld for any
charitable objeet, if permission to hold the same has been Qbtainied
from the city or other municipal council, or from the mayor, reeve
or other chief officer of the city, town or other 'nunieipality,wherein
such bazar is held and the articles raffled for thereat have first been
offèred for sale and *none of them ·are of a value exceeding tifiy
dollars ; or

(c.) any distribution by lot among the members or ticket holders
of any incorporated society established for the encouragement of art,
of any paintings, drawings or other work of ar produced by the
labour of the members of, or publisbed by or under the direction of,
such incorporated society ;

(d.) the Crédit Foncier du Bas-Canada, or to the Crédit Foncier
Franco-Canadien.

*See article 575 (set out under article 198, ante p.) containing special provision,
for searching gaming houses and lottery houses.

Under article 3 (v), ante p. 5, the expression property includes:
S(i.) every kind of real and personal property, and all deeds and instruments



relating to or evidencing the title or right to any property, or giving a right to
recover or receive any money or goods;

(ii.) not only such property as was originally in the possession or under the
control of any person, but also any property into or for which the same has becn
converted or exchanged and anything acquired by such conversion or excliange,
whether immediately or otherwise;

(iii.) any postal card, postage stamp or other stamp issued or prepared for
issue by the authority of the Parliament of Canada, or of the legislature of any
province of Canada, for the payment to the Crown or any corporate body of any
fec, rate or duty, and whether still in the possession of the Crown or of any
person or corporation ; and.suoh postal card or stamp shall be held to be a
chattel, and to bb equal in value to the amount of the postage, rate or duty
expressed on its face in words or figures or both."

206. Miseonudet tu respect to umanu remnsnu.-.Every one is

guilty of an indictable otYence and liable to five years' imprisonment
who-

(a.) without lawful excuse, neglects to perform any duty either
imposed upon bim by law or undertaken by him with reference to
the burial of any dead human body or human remains ; or

(b.) improperly or indecently interferes with or offers any indi-
gnity to any dead human body or human remains, whether buried
or not.

It is an offence at common law to dig up a dead body from a grave: and it is
no defence to such a charge that the motives of the defendant were laudable. (1)
.\nd a person who without lawful authority disposes of a dead body for dissecting
purposes and for gain and profit is indictable at common law. (?

PART XV.

VAGRANCY.

207. Fvery one is a loose, idle or disorderly person or vagrant
who-,

(a.) not having any visible means of maintaining himself lives
without employment ;

(b.) being able to work and thereby or by other means to main-
tain himself and family wilfully refuses or neglects to do so ;

(c.) openly exposes or exhibits in any streets, road, highway or
publie place, any indecent exhibition ;

(d.) withouf a certificate signed, within six months, by a pri'est,
clergyman or minister of the Gospel, or two justices of the peace,

(1) R. v. Sharp, Dears. & B. 160, 26 L. J. (M. C.) 47; see also R. v. Giles,.
R. & Il. 366n.

(2) R. v. Feist, Dears. & B. 590; Arch. Cr. Pl. & Ev. 21 Ed. 1071, 1072.
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residing in the municipality where the alms are being asked, that
he or she is a deserving object of charity, wanders about and begs,
or goes about from door to door, or places himself or herself in any
street, highway, passage or public place to beg or receive alms ;

(e.) loiters on any street, road, highway or public place, and
obstructs passengers by standing across the footpath, or by using
nsulting language, or in any other way ;

(f.) causes a disturbance in or near any street, road, highway or
public place, by screaming, swearing, or singing or by being drunk,
or by impeding or incommoding peaceable passengers;

(g.) by discharging fire arms, or by riotous or disorderly conduct
in any street or highway. wantonly disturbs the pence and quiet of
the inmates of any dwelling-house near such street or highway;

(h.) tears down or defaces signs, breaks windows, or doors or door
plates, or the walls of houses, roads or gardens, or destroye fences;

(i.) being a common prostitute or night walker,wanders in the fields,
public streets or highways, lanes or places of public meeting or gather-
ing of people, and does not give a satisfactory account of herself ;

(j.) is a keeper or inmate of a disorderly house, bawdy-house or
house of ill-fame, or house for the resort of prostitutes ; (1)

(k.) is in the habit of frequenting such houses and does not give.a
satisfactory account of himself or herself ; or

(i.) havingno peaceable profession or calling to maintain himself
by, for the most part supports himself by gaming or crime, or by
the avails of prostitution. R.S.C., c. 157; s. 8.

208. Every loose, idle or disorderly person or vagrant is liable,
on summary conviction before two justices of the peace, to a fine not
exceeding tifty dollars or to imprisonment, with or without hard
labour, for any term not exceeding six months, or to both. RS.C..
c.157, s. 8.

Under the common law of England a vagrant, as such, was not indictable,
but an idle and loose person could be apprehended and bound to his good
behaviour ; (2) and there are many early statutes authorizing summary proceed-
ings against idlers, vagabonds and rogues, and against wandering marners and
soldiers, and against gypsies. (3)

In a case where, under the Canadian'Vagrancy Act, 32 and 33 Vic., c. 28, a
woman was convicted of being a common prostitute and of wandering in the
public streets and not giving a satisfactory account .of herself, the conviction was
held illegal, because it did not allege that the wvoman was asked, before being
taken, or when she was being taken. to give an account of herself ; and it was
held further that an allegation " she giving no satisfactory account " does not
shew that any prior demand was made upon her to give an accoiunt of herself. (4)

(1) See article 198, ante, as to bawdy-houses.
(2) Rex v. King's Langley, 1 Stra. 631; Reg. v. Egan, 1 Crawf. & Dix. C.C.

338; Rex v. Talbot, 1I Mod. 415 ; 4 BI. Coin. 169.
(3) 4 BI. Com. 165.
(4) Reg. v. Levecque, 30 U. C. Q. B. 509.
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When a person is charged with vagrancy in being able to work and maintain
himself and family and wilfully refusing or neglecting to do so, an obligation to
maintain must be established against him. For instance, a man is not bound
to support his wife who has left him and is living in adultery; (i) nor can a
person, charged as above, be convicted if he offers to take back his wife. (2j

Where a womau who, being deserted by ber husband, and having no means
of maintaining ber children, left them so that they became chargeable to the
parish, it was held that she could not be convicted, under the English Vagrant
Act, 5 Geo. IV, c. 83, s. 4. (3)

Being drunk is not an offence under clause if) of the above Article. The
offence consists in causing a disturbance by being drunk. (4)

A licensed carter who, contrary to a city ordinance, loiters on the s reet near
the entrance of a hotel and solicits passengers to hire his cab, but who does not
obstruct passengers, is not within clause (e) of the above article. (5)

Search warrante.-Article 576, post. provides that, -" Any stipendiary or
police magistrate, mayor or warden, or any two justices of the peace, upon
information before them made, that any person described in Part XV as a loose,
idle or disorderly person, or vagrant. is or is reasonably suspected to be har-
boured or concealed in any disorderly bouse, bawdy-house, house of ill-fame,
tavern or boarding-house, may, by warrant, authorize any constable or other
person to enter at any time such house or tavern, and to apprehend and bring
before them or any other justices of the peace, every person found therein so
suspected as aforesaid."

(1) Reg. v. Flinton, 1 B. & Ad. 227.
(21 Flannagan v. Bishop Wearmouth. 8 R. & B. 451.
(3) Peters v. Cowie, L. R. 2 Q. B. D. 131 ; Clarks Cr. L. 2d. Ed. 340.
14) Ex-parle Despatie, 9 L. N. 387 ; R. v. Daly, 24 C. L. J. 157.
(5) Smith v. I , 4 M. L. R. 325; Burbridge Dig. Cr. Law, 188.



FORMS OF INDICTMENT UNDER TITLE IV.

HEAD1NG OF INDICTMENT.

In the (name of Court in which the indiciment is found).

The Jurors for our Lady the Queen present that ( Where there are more counts

than one add ai the beginning of each couni)

The Jurors aforesaid further present that

STATEMENTS OF OFFENCES.

BLASPHEMOUS LIBEL.

On at A. unlawfully did puhlish
a certain blasphemous indecent and profane libel of and concerning the Holy
Scriptures and the Christian religion, in one.part of which said libel there were
and are contained amongst other things certain blasphemous, indecent and
profane matters and things, of and concerning the Holy Scriptures and the
Christian religion, of the tenor following, that is to say, [here sel oui the libellous
passage, and if ihere be another such passage in another part of the publication
introduce il thus : " and in another part whereof there were and are contained,
amongst other things, certain other blasphemous, indecent and profane matters
and things, of and concerning the Holy Scriptures and of the Christian religion,
of the tenor following that is to say," etc. etc., and conclude the count itus]:
to the high displeasure of Almighty God, and to the great scandal and reproach
of the Christian religion.

OBSTRUCTING OFFICIATING CLERGYMAN.

A, on at unlawfuily did by force
(threais or force) obstruct and prevent B, a clergyman from celebrating divine
service in the parish church of the parish of C. [or " in the performance of his
duty in the lawful burial of the dead in the church yard of the parish church
of the parish of C, "].

STRIKING OR ARRESTING OFFICIATING CLERGYMAN.

A, on at unlawfully did arrest B,
a clergyman upon a certain civil process [or" did strike " or " did offer violence
to B, a clergyman "] whilst he the said B, as such clergyman, was going to
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perform divine service, he the -said A, then well knowing that the.said B, was a
clergyman, and was so going to perform divine service.

SODOMY.

A, on at unlawvfully did assault,
and then and there, unlawfully wickedly, and against the order of nature
have a venereal atTair with and carnally know B, and tien and there unlawfully
wickedly and against the order of nature with the said B, did commit and
perpetrate that detestable and abominable crime of buggery.

BESTIALITY.

A, on at , with a certain mare,
("any other living crcature "), unlawfully, wickedly, and against tlje-order of
nature, did have a venereal affair, and, then and there, unlawfully, wickedly,
and against the order of nature, with the said mare, did commit and perpetrate
that detestable and abominable crime of buggery.

ATTEMPT TO COMMIT SODOMY.

A, on at , unlawfully did assault
B, and then and there unlawfully did attempt to wickediy, and against the
order of nature, have a venereal affa ir with and to carnally know and commit and
perpetrate with the said B that detestable and abominable crime of buggery.

INCEST.

A, on at , did unlawfully have
sexual intercourse (or "did unlawfully cohabit") with his sister B, he the said
A, then and there, knowing her the said B, to be his sister.

OR.

On at , A, and B, then and
there being and knowing themselves to be brother and sister did unlawfully
commit incest (or " did unlawfully have sexual intercourse ") with each other.

ACT OF GROSS INDECENCY.

On at , A, a male person, in
public (or "in private") did commit an act of gross indecency with B,
another male person.

OR,

On at , A, a male person
was a party to the commission of (or " did procure the commission of" or
" did attempt to procure the commission of ") an act of gross indecency, in
public, (or " in private ") by B, also a male person, with C, another male person.

SELLING OR PUBLICLY EXPOSING AN OBSCENE PICTURE.

A. on at , in a certain open and
public.6tore of him the said A, there situate, unlawfully, knowingly and without
lawful justification or excuse did sel] (or " expose for public sale " or " expose to
publie view ") a certain lewd, wicked, indecent and obscene picturé(or " photo-
graph, " or "model") representing a nakeß man and a naked woman in a
lewd, indecent and obscene posture together (or, as lhe case may be), and having
a tendency to corrupt morals.



130 CRIMINAL CODE OF CANADA.

SEDUCTION OF GIRL BETWEEN FOURTEEN AND SIXTEEN.

On at A, unlawfully did seduce
[or "did have illicit connection with "] B, a girl, of previously chaste character,
then being of (or "above ") the age of fourteen years and under the age or
sixteen years.

SEDUCTION UNDER PROMISE OF MARRIAGE.

On at A, being then above
the age of twenty one years did, then and there, unlawfully, and under promise
of marriage, seduce and have illicit connection with B, then being an unmarried
female of previously chaste character.

SEDUCTION BY GUARDIAN OF WARD.

On at A, then being the
guardian of B, then and there unlawfully did seduce (or " did have illicit con-
nection witli ") the said B, his ward.

SEDUCTION OF FACTORY EMPLOYEE.

On at A, unlawfully did seduce
(or "did have illicit connection with ") B, a woman of previously chaste
character, and then being under the age of twenty one years, to wit, of the age
of years, and then also being in the employment of the said A in
the said A's factory (or " mill," or a workshop ").

PROCURING DEFILEMENT OF A WOMAN UNDER AGE.

On at A, unlawfully did procure
(or- did attempt te procure ") B, a girl, (or " woman "), then under the age of
twenty one years, to wit, of the age of years, and net being a
prostitute nor of known immoral character, te have unlawful carnai connection
with another person (or ' other persons ").

ENTICING A WOMAN UNDER AGE TO PROSTITUTION

On at A, unlawfully did
inveigle, (or," entice" ), B., a girl, (or - woman" , then under the age of twenty-
one years, to wit, of the age of years, and not being a prostitute nor of
known immoral character, te a bouse of ill-fame, (or " assignation"), for the
purpose of illicit intercourse (or "prostitution").

CONCEALING A WOMAN SO ENTICED.

On at A, unlawfully and
knowingly did conceal in a bouse of ill-fame, (or - assignation " ), B, a girl,
(or s woman "), then being under the age of twenty-one years, te wit, of the age
of years, and not being a common prostitute nor of known immoral
character, and she the said B, having been unlawfully inveigled, (or , enticed ")
to the said bouse of ill-fame (or " assignation ") for the purpose of illicit inter-
course (or I prostitution ".)

PROCURING A WOMAN TO BECOME A. PROSTITUTE.

On at A, unlawfully did
procure.(or " attempt to procure "),.B, a woman (or " girl ") to become, within
Canada,. (or "out of Canada "), a common prostitute.
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PROCURING A WOMAN TO LEAVE CANADA FOR PROSTITUTION
ELSEWHERE.

On at A, unlawftilly did
procure (or " attempt to procure "), B., a woman (or ",girl") to leave Canada
with intent that she should become an inmate of a brothel elsewhere.

PROCURING A WOMAN TO COME TO CANADA FOR PROSTITUTION

On at A, unlawfully did
procure (or "attempt to procure "), B., a woman (or ' girl ") to come to Canada
J'rom abroad with intent that she should become an inimate of a brothel in
Canada.

PROCURING A WOMAN'S DEFILEMENT BY THREA'fS.

On at A unlawfully and by
threats (or "intimidation ") did procure (or "attemept to procure ") B, a woman
(or " girl") to have unlawful carnal connection within Canada (or "out of
Canada")

PROCURING A WOMAN'S DEFILEMENT BY FALSE PRETENCES.

On at A, by false pretences
(or " false representations ") unlawfully did procure B, a woman, (or " girl "),
not being a prostitute nor of known immoral character, to have unlawful carnal
connection within Canada (or " out of Canada "j.

DEFILING BY MEANS OF DRUGS.

On at A, unlawfully did apply
<or " administer") to and cause to be tsken by B, a woman, (or " girl '), a
certain drug to wit, (or "some intoxicating liquor," or some
otler matter or thing, as the case may be), with intent to stupefy (or " over-
power ") her the said B, so as thereby to enable the said A (or , a certain man,
to wit, C,") to have unlawful carnal connection with her the said B.

CONSPIRACY TO INDUCE A WOMAN TO COMMIT ADULTERY
OR FORNICATION.

On at A, and B, unlawfully
did conspire, combine, confederate, and agree together, unlawfully, and by
false pretences, false representations, and other fraudulent means to induce C, a
woman, to commit adultery (or "fornication") with D.

A COMMON NUISANCE ENDANGERING LIFE &c. (t)

At on . , and on and at divers
otier days and times, before and since that date. A, unlawfully and injuriously
did and he does yet continue to (set out the particular act or omission com-
plained of) and thereby unlawfully did commit and does continue to commit a
common nuisance endangering the lives (or." safety" or ." health") of the
public.

A COMMON NUISANCE OCCASIONING PERSONAL INJEURY. (2)

At on and on and at divers
other days and times before and since that date, A, unlawfully, and injuriously

1) See comments under articles 191 and 192, ante, pp. 115, 116.
(2) See comments under articles 191 and 192, ante.
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did, and be does yet continue to (Sel oui the particular aci or omission com-
plained of) and thereby unlawfully did commit and does continue to commit
a conimon nuisance by which the public were and are obstructed in the exercise
or enjoyinent of a riglht common to all Her Majesty's subjects, to wit, (Sel out
the common right obstructed) and which common nuisance did at
aforesaid on the day of occasion actual injury
to the person of B.

OR.

At on , and on and at divers
otier days and times before and since that date, A, unlawfully and injuriously
did and he does yet continue to (Set out the particular aci or omission com-
plained of ) and thereby unlawfully did commit and does continue to commit a
common nuisance, endangering the property (or " comfort") of the public
and which common nuisance did at aforesaid on the
day of occasion actual injury to the person of B.

KEEPING A BAWDY-HOUSE.

At on and on and at divers
other days and times since that date A and B,the wife of the said A, unlawfully
did keep and maintain a disorderly house, to wit, a common bawdy-house by
keeping and maintaining a certain house [or " room," or " set of rooms " etc.]
situate and being ,for purposes of prostitution.

KEEPING A COMMON GAMING-HOUSE.

At on , and on and at divers
other days and tines since that date, A, (or " A, B, and C " unlawfully did keep
and maintain a disorderly house, to wit, a common gaming house iy keeping
and maintaining for gain a certain house [or" room " etc.] situate and heing

to which persons did and do resort for the purpose
of playing at games of chance.

OR.

(Commence as above) unlavfully did keep and maintain a
disorderly house to wit, a common gaming house, by keeping (or " using') for
gain, a certain house (or « room " etc.), situate and being
for playing therein at games of chance and mixed games of chance and bkill,
and in which a bank was and is kept by one or more of the players exclusively
of the others. (or in whici,, in the games played therein, the chances are not alike
favorable Io all the players).
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TABLE OF OFFENCES UNDER TITLE IV.

INDICTABLE OFFENCES.

No. ART. OPFENCE. PUNsHMIENT. TRIB NAL.

Either Sup. Ct. Cr.
I 170 Blasphemous libels.............. Ono year........... Juris. or- eneral or

Quarter Sessions.
2 171 Obstructing officiating clergyman ... Two years. ............. do
3 172 Violence to officiating clergyman .... Two years. ............ .. do
4 174 Unnatural offencef..................,. .do
5 175 Attompt to commit sodomy..... . .. Ten years .............. do
15 176 Tncest............................... Fourteen years and

whipping........... do
7 178 Acts of gross indecency ........... Five years ............ .. do
8 179 Publishing obscene matters .......... Two years............. . do
9 180 Posting immoral books, etc........... Two years ........ ...... do

10 181 Seduction of girls under sixteen...... Two years............... do
il 182 Seduction under promise of mariage.. Tiwo years............... do.
12 183 Seduction of a ward or a servant, fac-

tory girl, ete Twoyoars.............. do
13 184 Seduction of female passengers on

vessels .............. ........ $400 fine or one year.. do
14 185 Unlawfully defiling women ........ Two years with hard

labor................. do
15 180 Parent or guardian procuring defile-

ment of girl ........................ Fourteen years and five
years.................. do

16 187 Housebolders permitting defilement .
of girls............................. Ten years and twoyears do

17 188 Conspiracy to defile' ................. Two years.............. do
18 189 Carnally knowing idiots .............. do
19 190 Prostitution of Indian women.. $100 fine or six months. do
20 192 Common nuisance.................... One year, or fine. (See

Art. 93t) ............. do
21 I 194 Selling things unfit for food.......... One year ............... do
22 198 Keeping diborderly hose (bawdy-

bouse, gaming house) (1).......... One year ............... do
23 201 Gaming in stocks, etc ................ Five years and$5001ane. do
24 202 Frequenting bucket-shops............ One year ............... de
25 203 Gambling in public conveyances (rail-

ways, steamers, etc.) (2)............ One year............... do
26 204 Betting and pool-selling............ One year and$1000flne, do
27 205 Lotteries ............................. Twoyears and $2000 fine do
28 206 Misconduct towards human remains.. Five years ............. do

On reference to articles 538, 539 and 540, it will be seen that all the indictable offiences met-
tioned in Title IV, and hore tabulated, are triable by a Court of General or Quarter Sessions,
which bas concurrent juriediction, over them, with the Superior Courts of Criminal Jurisdiction.

See Article 958, post, empowering Tribunal, in addition to infliction of punishment, to order
security for the convicted offender's future good behaviour, and alsu providing that on conviction
for any offence punishable with imprisonment for five years or leas the offender may be flned in
addition to or in lieu of any punishment otherwise authorized.

(1) These offences, as well 's being indictabjle, may also be tried summarily under articles 783
and 784, post (which see).

(2) Railway conductors, steamboat officers, station masters, etc., are obliged to arreat and pro-
secute offenders under this article and are liable to $100 fine, for neglect to do so.

Every company or other owner of a railway car or steamboat must keep a copy of the above
article posted up conspicuously in their railway car or steamboat, and are liable, for neglect to
do so, to $100 penalty.
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NON-INDICTABLE OFFENCES.

OYFNSc.

Disturbing public worship. .... .... ...

Indecent acte ............ .....

PumaHmERnT.

$50 fine, or one month in
default ........ .......

$50 fine, or six months,
-with or without hard
labor, - or both fine
and imprisonment. . ..

Playing or looking on in gaming-
bouse..............................$100 penalty, or twc

mongths in, defau1lt

ART.

173

177

199

200

2033

2035

S207
208

$100fine andixmonths
with or without h. 1. .

TRIBUNAL.

Summary.

Summary (2 justices)

do do

$100 penalty ........... Summary.

$100 penalty......... ... Civil Court. (Sec
Art. 929, poot).

$50 fine, or six months )
(with or without h. nm justices.)1.), or both.......... u

LIMITATION OF TIME FOR PROSECUTING OFFENCES
UNDER TITLE IV.

Art. 181 Seduction of girls under sixteen: One year.
182 Sediuetion under promise of marriage: do
183 Seduction of a ward, mill girl, &c: do
185 Unlawfully defiling women : do

,1 6 Parent or guardian procuring defile- doment of ward or child:
187 1 House holders permitting defilement of do. girls on their premises: j

(See Art. 551 (c).
do
do
do
do

do

NOTE.-See article 930, which prescribes by two years, all actions, suits or
informations (not otherwise expressly limited). when the same are for the
recovery of the penalties or forfeitures referred to in article 929 posl.

Wilfully preventing obstructing or
delaying officer entering disorderly
house .............................

Railway or steamuboat officer neglect-
ing to arrest persons gamnbling in
their conveyances..................

Neglect of railway or steamboat com-
pany, etc., to post up in their con-
veyances article 203againstgambling.

Vagrancy, including: Publicly expos.
ing indecent show; begging; loiter.
ing; swearing, being drunk and
disorderly, etc., in street; defacing
signa, breakingwindows, etc. ; com-
mon prostitution, night-walking,
etc.; keeping or being inmate of a
disorderly house, or frequenting dis-
orderly houses; living by gaiming or
crime or by the avails of prostitu-
tion ................................

134



PRESERVATION OF LIFE.

TITLE V.

OFFENCES AGAINST THE PERSON AND
REPUTATION.

PART XVI.

DUTIES TENDING TO THE PRESERVATION OF LIFE.

209. Duty to provide neceusaries or nre.-Every one who has
charge of any other person unable, by reasons either of detention, age,
siekness, insanity or any other cause, to 'withdraw himself from such
charge, and unable to provide bimself with the necessaries of life, is,
whether such charge is undertaken by bim under any contract, or is
imposed upon him by law, or by reason of his unlawful act, under a
legal duty to supply that person with the necessaries of life, and is
criminally responsible for omitting, without lawful excuse, to perform
such duty if the death of such person is caused, or if his life is
ondangered, or his health has been or is likely to be permanently
injured, by such omission.

210. Every one who as parent, guardian or head of a family is
under a legal duty to provide necessaries for any child under the age
of sixteen years, is criminally responsible for omitting, without lawful
excuse, to do so while such child remains a member of his or her,
household, whether such child is helpless or not, if the death of such
cbild is caused, or if his life is endangered or bis health i or is likely
to be permanently injured, by such omission.

2. Every one who is under a legal duty to provide necessaries for
his wife, is criminally responsible for omitting, without lawful excuse,
so to do, if the death of his wife is caused, or if ber life is endangered,
or her health is or is likely to be permanently injured by such
omission.

211. Every one who, as master or mistress, bas contracted to
provide necessary food, clothing or lodging for any servant or
apprentice under the age of sixteen years is under a legal duty to
provide the same, and is criminally responsible for omitting, without
lawful excuse, to perform such duty, if the death of such servant or
apprentice is caused, or if his life is endangered, or bis health has
been or is likely to be permanently injured, by such omission.

The Royal Commissioners in referring to the provisions of sections of their
draft code nearly identical with the three foregoing articles, say : " As homicide
and the infliction of bodily injury may be effected as well by an omission to
discharge a legal duty as by an illegal act, it is necessary to begin by defining
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the legal duities tending to the preservation oi' life, the neglect of whici is
<rininial. Section 161, (corresponding with our article 211, ant(e), is a reaenaet-
ment of 24 and 25 Vict., c. 100, s. 26 whici was itelf a re-enactment of i 4 and
15 Viet.. c. 11. That statute was passeti in tie exciteiment consequenton the case
(f B. v. Sloane, (I and was ,framied so as to euibrace all cases where there was
a contract to supplv a servant i' whatever age witli food. clothing, and lodging.
It has been tliought better to liimit it to servanits and iipprentices under the age
of sixteen, but it is riglit to point out that this is not the existing law. Sectioi
160, (corresponding with our article 2 10), puts the head of a family under i'th
sane eriuninal responsibility towards mem bers of his iousehold under the am7e
of sixteen as a master is to a servant of the same age."

Under article Q 15, posi, the punishient for neglecting or refusing to perorni
any of the duties specilied and delined in articles 209, 210, and 211 is thr'ee
vears imprisoninent, unless the neglect or refusal anounts to culpable homicide;
and tien, of course, it vould he punisliable as sucli.

Articles 210 and 211 make several changes in the old law as contained in thi
I. S. C. chap. 162 (now repeaIed), as will be seen by. section 19, of that act,
whicli reads as follows :

'Every one who, being legaliy liable, either as a husband, parent, guardian,
or coiimittee, master or mistress, nurse or otherwise. to provide for any person
as wife, child, ward. lunatic or idiot, app'rentice or servant, infant or otherwiso,
fnecessary food, cloiting and lodging, wilfully and without lawful excuse,
refuses or ieglects to provide the saine, or unlawfully or maliciously does. or
causes to be done, any bodily harin to any such apprentice or servant, so tiat
the Jile of sucli apprentice or servant is endangered, or the health of suci
apprentice or servant has been, or is likely to be. permauently injured, is guilty
of a misdemeanor, and liable to three years' imprisonment."

See article 217, posi, as to causing bodily harm to an apprentice or servant by
a master.

212. Duty or persous doing dangeronu acts. - Every one who
undertakes i except in case of necessity ) to administer surgical or
medical treatinent, or to do any other lawful act the doing of which
is or may be dangerous to life, is under aJegal duty to have and to
use reasonable knowledge, skill and care in doing any such act, and
is criminally responsible for omitting, without lawful excuse, to
discharge that duty if death is caused by such omission.

See article à7, posl, pp. 34, 35.
See aiso comments upon necessity, ante, p. 13.

213. »uty of persons in charge of dangerous things,--Every one
who has in his charge or under -his control anything whatever,
whether animate or inanimate, or who erects, makes or maintains
anything whatever which, in the absence of precaution or care, nay
endanger human life, is under a legal duty to take reasonable pre-
cantions against, and use reasonable care to avoid, such danger, and
is criminally responsible for the consequenees of omitting, without
lawful excuse, to perform such duty.

214. »uty to avoid omission» dangerous to ire.-Every one who
undertakes to do any aet, the omission to do which is or may be
dangerous to life, is under a legal duty to do that act, and is crimi-

(1) Annual llegister vol. 92, p. 144.
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nally responsible for the consequences of omitting, without lawful
excuse, to perform that duty.

215. Neglecting duty to provIde necessartes.-Every one is guilty
of an indictable offence and liable to th*ree years' imprisonment who,
being bound to perform any duty specified in sections two hundred
and nine, two hundred and ten and two hundred and eleven without
lawful excuse neglects or refuses to do so; unless the offence anounts
to culpable homicide. (As amended by 56 Y., c. 32.)

It will be readily seen, that in a prosecution unier this article for neglecting
or refusing to perform any of the duties specified in article 210, it must be
alleged in the indictment and established in evidence that the neglect or refusAl
was without lawful excuse and that thereby the life of the person neglected or
omitted to be provided with necessaries is endangered or his or her healtli
permanently injured or likaly to be permanently injured.

216. Neglecting children under two years oid.-Every one is
guilty of an indictable offence and liable to three years' imprisonment
who unlawfully abandons or exposes any child under the age of two
years, whereby its life is endangered, or its health is permanently
injured.

2. The words " abandon" and " expose " incluße a wilful omis-
sion to take charge of the child on the part oT a person legally
bound to do so, and any mode of dealing with it-calculated to leave
it exposed to risk without protection. R.S.C., c. 162, s, 20.

The old law (R.S.C. c. 162, s. 20 was as follows
Every one who unlawfully abandons or exposes any child, being under the

age of two years, whereby the life of such child is endangered, or the health of
such child bas been, or is likely to be, permanently injured, is guilty of a
misdemeanor, and liable to three years' imprisonment."

Section 27 of the Imperial Statute (24 and 25 Vict., c. 100) is as follows:
- Whosoever shail unlawfully abandon or expose any child, being under the

age of two years, whereby the life of such child shall be endangered, or the
health of such child shall have been or likely to be perrmanently injured, shal
be guilty of a misdemeanor, and being convicted thereof shall be liable to be
kept in penal servitude for the term of three years."

In an English case,the prisoners were charged by an indictment framed under
this section with having apandoned and exposed a child under two years of
age, whereby its life was endangered and the following facts were established
against them.

One of the defendants was the mother of'a weakly bastard child, which,-
when it was about five weeks old,-both prisoners put in a hamper, at S., the
child, when so put in the-hamper, being wrapped up in a shawl and being then
packed in the hamper with shavings and c6Lton wool. The mother thentook the
hanper containing the child from S., to the booking oflice of the railway station at
M.(a distance of about four miles),and there left it, having paid the carriage of the
hamper to G. The hamper was addressed to the lodging of the child's father at G.,
and he had told the mother, previous to the child's birth,that if she sent it to him
he would keep it. The mother told the railway clerk to be careful of the hamper
and to send it by the next train which was due to leave the station at M., in ten
minutes from the Lime of her depositing it there. Upon the address were the
words, " with care: to be delivered immediately. " The hamper was duly sent
by train and delivered at its address in G., in a little less than an hour from its
heing despatched fron M. On the hamper being opened the child was alive,
and lived for three weeks afterwards, when it died from causes not attributable



138 CRIMINAL CODE OF CANADA.

to the conduct of either of the prisoners. Upon these facts it was held that
there was an abandonment and exposure endangering the life of the child: and
the prisoners were found guilty. (1)

In another case, a woman, who was living apart from her husband, and who
had the custody of their child, brought it and left it outside the fathev's door,
telling him she had done so. The father knowingly allowed the child to remain
outside his door from 7 p. m., till 1 a. m., when it was found, cold and stifT, by
a constable who removed it. It was held that, although the father had not the
actual custody and possession of the child yet as he was legally bound to
provide for it, his allowing it to remain where he did was an abandonment and
exposure by him whereby the child's life was endangered within the meaning
of 24-25 V., c. 100, s. 27. (2)

217. causing boflir harm to apprentices or servants.-Every one
is guilty of an indictable offence and liable to three years' imprison-
ment who, being legally liable as master or mistress to provide for
any apprentice or servant, unlawfully does, or causes to- be done,
any bodily harm to any such apprentice -or servant so that the life
of such apprentice or servant is endangered of the health of such
apprentice or servant has been,, or is likely to be, permanently
injured. R.S.C., c. 62, s. 19.

The reference under this article is evidently a clerical error. It should be R.
S. C. c. 162.

The corresponding Imperial enactment on this subject s~the 24 and 25 Vic.,
c. 100, 'sec. 26, which is as follows:

" Who soever being legally liable either as master or mistress>to provide for
any apprentice or servant necessary food clothing or lodging, shall wilfully and
without lawful excuse refuse or neglect to provide the same, or shall unlawfully
and maliciously do or cause to be done any bodily harm to any such apprentice
or servant, so that the life of such apprentice or servant shall be endangered, or
the health of such apprentice or servant shall have been or shali be likely to be
permanently injured, shall be guilty of a misdemeanor, and being convicted
thereof, shall be liable to be kept in penal servitude for the term of three years."

Upon this clause Archbold makes the following remarks : " Whether it be
"necessary to prove that, by such refusal or neglect Io provide, the prosecutor's
" life was endangered or his health was or was likely to be permanently injured,
" depends upon the construction wvhich is to be put upon the statute. If the
"words ' so thal the life of such person shall be endangered,' etc., apply to ail
"the preceding matter, such proof will be necessary ; if only to the branci of
"the section which relates to the actual doing of bodily harm to the apprentice
"or servant, such proof will be unnecessary. Until Mhere has been some decision
" on the subject it will be safer to introduce, into the indictment, the allegation.
- so ltai the life of the said .was thereby endangered.'
"and to be prepared with evidence to sustain it. It would seem indeed to be
"the better opinion that the words 'so that the life of such person shal he

endangered, etc ,' override ahl the preceding matter, otherwise a mere single
"wilful refusal to provide a dinner would be within the clause. Upo'n an indict-
"ment for unlawfully and maliciously assaulting an apprentice or servant it is

clear that such allegation and proof are necessary."

It will be observed that the uncertainty which Archbold seems to find in the
English enactment arises from the fact of two offences, neglecting Io provide
necessaries and doing bodily harm to an apprentice or servant being included
in one section. In the present code this possible uncertainly has been avoided,

(1) R. v Falkingham, L. R., 1 C. C. R., 222 : 39 L. J. (M. C.) 47.
(2) R., v. White, L. R., 1 C C. R. 311 ; 40 L. J., (M C.) 134 ; Arch. Cr. Pl.

and Ev. 21 Ed., pp. 792, 793.



by separating and dealing with the two offences in different articles, the offence
or offences of a parent or a master neglecting the duties imposed upon them by
articles 210 and 211 respectively being dealt with under article 215, ante, and
the offence of a master doing bodily harm to an apprentice or servant being
dealt with by the above article 217. So that, witli us, whether the charge
against the master be for neglecting te provide necessaries te his apprentice or
for doing such apprentice or servant bodily harm, there can be no doubt that
the indictment must allege, and it must be proved that the life of the apprentice
is endangered, or that his or her health lias lieen, or is, or is likely te be
permanently injured.

PART XVII.

HiOMICI DE.

218. Homicide is the killing of a human being by another,
directly or indirectly, by any means whatsoever.

Upon this part of the law as contained in the English Draft Code the Royal
Commissioners report as follows :

- The Draft Code deals next with murder, manslaughter, and some other
offences te which we will refer specifically.

- Many of the doctrines of the common law bearing upon this subject relate
equally to murder and manslaughter. Both the Draft Code and the Bill accord-
ingly deal with homicide generically, and ascertain the cases in which it is
culpable, before dealing specifically with murder and manslaughter. The Draft
Code preserves the rule, of the common law, that to render the homicide
culpable, death must take place within a year and a day of the injury. It was
thought desirable to lis some limit, and no sufficient reason occurred te us for
departing from the ancient rule.

- Having defined culpable homicide the Draft Code proceeds to the problem of
delining murder and manslaughter.

' The common law definition of murder is 'unlawfully killing with malice
aforethought'; and manslaughter may, in effect, be defined as' unlawful killing
wilhout malice aforethought.' The objection te these definitions fs that the
expression 'malice aforethought' is misleading. This expression, taken in a
popular sense, would be understood te mean that in order that homicide may be
murder the act must be premeditated to a greater or less extent, the jury having
in each case te determine whether such a degree of premeditation existed as
deserved the name.

" This definition if se understood would be obviously too narrow, as, without
what would commonly be called" premeditation, homicide might be committed
which wouild involve public danger and moral guilt in the highest possible
degree. Of course it can be pointed out that every intentional act may be
said to be done aforethought, for the intention must precede the action. But
even with this explanation the expression is calculated te mislead any one but
a trained lawyer.

"The inaccuracy of the definition is still more apparent when we find it laid
down that a person may be guilty of murder who had no intention te kili or
injure the deceased or any other person, but only te commit some other felony,
and the injury to. the individual was a pure accident. Thi.s conclusion was
arrived at by the doctrine of constructive or implied malice. In'this case, as
in the case of other legal fictions it is difficult te say how far the doctrine
extended. We do net propose on the present occasion te enter upon a discus-
sion of this subject. It was carefully considered before a committee of the
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House of Commons sitting on a Bill for the definition of homicide, introduced
by the late Mr. Russell Gurnev, in 1874. It was also considered by the
Commission on Capital Punishments, which reported in 1866. Each of these
bodies reported that the present condition of the law-was unsatisfactory, though
neither arrived at a definition -which was considered satisfactory.

" The present law may, we think, be stated with sufficient exactness for our
present purpose somewhat as follows:-Murder is culpable homicide by any
act donc with malice aforethought. Malice aforethought is a common name
for all the following states of mind

(a.) An intent, -preceding the act,-to kill or to do'serious bodily injury to
the person killëd or to any other person:

(b.) Knowledge that the act done is likely to produce such consequences,
whether coupled with. an intention to produce them or not.:

(c.) An intent to commit any felony
(d.) An intent to resist an officer of justice in the execution of hiÈ duty.
Whether (c) is too broadly stated or not is a question open to doubt, but

Sir Michael Foster, perhaps the highest authority on the subject says (p. 258).
A. shooteth at the poultry of B., and by accident killeth a man. If his
intention was to steal the poultry, which must be collected from the circums-
tances, it will be a murder, by reason of that felonious intent : but if it was
done wantonly and without that intenstion, it willbe barely manslaughter."
4 It seems to us that the law upon this subject ought to be freed from the

element of fiction introduced into it by the expression 'malice aforethought,'
although the principle that ihurder may, under certain circumstances be com-
mitted, in the absence of an actual intention to cause death, ought to be
maintained. If a person intends to kill and does kill another, or if; without
absolutely intending to kill, he voluntarily inflicts any bodily injury known to
be likely to cause death, being reckless whether death ensues or .not, he ought
in our opinion to be considered a murderer, if death ensues.

" For practical purposes ,we' can make no distinction between a man who
shoots another through the head expressly meaning to kill him, a man who
strikes another a violeâit blow with a sword, careless whether he dies of it or
not, and a man who, intending for somne object of his own, to stop the passage
of a railway train, contrives an explosion of gunpowder or dynamite under thie
engine, hoping indeed that death may not be caused, but determined to effect
his purpose whether it is so caused or not.

" This is the general object kept in view both in the Draft Code and in the
Bill, but there is some difference in the extent to which they-go. There is no
difference as to the cases in which the death of theperson killed or of some other
person is intended. The Bil included in the definition -of murder all cases in
which the offender intended to cause, or knew that'ho probably would cause
'gievous bodily harm'. to any person. Thé Draft Code includes all such
cases, substituting the expression ' bodily injury known to the offende' to be
' likely to cause death'. for ' grievous bodily harn' ; which to some extent
narrows the definition given in the Bill. On the other hand the Draft Code
includes all cases in which death is caused by the infliction of ' grievous bodily
injury' for the purpose of facilitating the commission of certain heinous offences.
All these cases would fall within the definition of murder given in the Bill, ac-
cording to which it is murder to kill by the intentional infliction of grievous
podily harm irrespectively of the purpose for which it is used. Lastly, it is
provided (by the Draft Code) that killing by the administration of stupefying
things or by wilfully stopping the breath for the purpose, in either case, of
committing any of the specified offences, (1) shall be murder whether'the offender
knows or not that death is likely to ensue. According to the provisions of

(1) The specified offences are the sane as thosé specified, in the sane connec-
tion, by the present code (see article 227, post), namely, Tréason, Treasonable
uoffences, Assaults on the Queen,. Inciting to Mutiny, Piracy, Piratical Acts,
Escapes, Rescues, Resisting lawful Apprehension, Murder, Rape, Forcible
Abduction, Robbery, Burglary, Arson.



HOMICIDE.

the Bill these cases would amount to imurder only if the ofTender knew their
danger.

" The difference between th? Draft Code and the Bill upon the whole comes
to this. A. in order to facilitate robbery, pushes something into B's mouth to
stop his breath and thus prevent him from crying out ; the death of B resulits.
This is murder according to the Draft Code. According to the Bill it is murder
if A. knew that such an act would probably cause death ; manslaughter il lie
did not.

" A few vears ago a case occurred in the Western Circuit (1) which illustrates
the principle on which this portion of the Draft Code is framed better than an'
hypothetical case. An innocent girl on ber way to church had to pass over a
stile into a narrow wooded lane and then go out of it by a stile on the other side.
A ruffian who knew this lay in wait for her, muflled lier head in a shawl to stitie
lier cries and proceeded to drag her down the lane towards a wood. She died
before she reached it. He was executed for the murder. It is plain he did not
muean'to kill her; indeed his object was frustrated in consequence of-er not
reaching the wood alive, and lie probably was not aware that stilling her breath
for so short a time was dangerous to life; but as the law at the time was and
nov is, the death having been occasioned by violence used to facilitate the coni-
mission of a rape, the offence was murder. And we believe there are few who
would not think the law defective if such an offence was not murder.

-. Aga in, A stabs B in the leg, not intending to kill him ; B dies. According
to the Bill this would be murder if the jury thought the act showed an intent to
do grievous bodily harm, or if without such intent it was done with knowledge
that it would probably cause death or grievous bodily harm. According to the
Draft Code it would be murder if the jury thought the act was meant to cause B
an injury known to A to be likely to cause death, he being reckless whether it

,caused death or not. It will thus be seen that the Bill and the Draft Code
approach each other very closely."

219. when a ehnia beeomes a hnuman being.-A child becomes a
human being within the meaning of this Act when it has completely
proceeded, in a living state, from the body of its mother, whether it has
breathed or not, whether it has an independent circulation or not,
and whether the navel strirng is severed or not. The killing of such
child is homicide when it dies in consequence of injuries received
before, during, or after birth.

This seems to bea stateinent of the common law on the subject, (2) in accordance^
with which it bas been held that a child within its mother's womb is not a being
upon whom culpable homicide can be committed. It must be born. (3). That is
to say. ini order to be the subject of homicide it must, if an injury be inflicted
upon it while inits mother's womb have afterwards completely proceeded in a
living state from ils mother's body, and then if it afterwards die through the
injury previously received the injury so inflicted and the subsequent death
would constitute homicide.

Coke says . " If a woman be quick with child, and by a potion or otherwise*
killeth it in her womb, or if a man beat her whereby the child dieth in her body
and she is delivered of a dead child, this is a great misprision, and no murder';
but if the child.be born alive and dieth of the potion, battery, or other cause,
this is murder." (4)

(1) Reg. v. Gilbert, known as the Fordingbridge murder. See " The Times,"
19 July 1862.

12) Rex v. Crutchley, 7 C. & P. 814 ; Rex v. Sellis, 7 C. & P. 850 ; Rex v.
Poulton, 5 C. & P. 329-; Rex v. Reeves, 9 C. & P. 25 ; Reg. v. Trilæe, C. & M. 650;
2 Moo., 260.

(3) Rex v. Brain. 6 C. & P. 349 ; 2 Bish. New Cr. L. Com., ss.. 632, 633.
(4) 3 Jnst. 50 ; See also Reg. v. West, 2 Car. & K. 784; Rex v. Senior, 1 Moo.

346; 2 Bish. New Cr. L. Com., s. 633.
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220. calpable homicide.-Homicide may be either culpable or
not culpable. Homicide is culpable when it consista in the killing of
any person, either by an unlawful act or by an omission, without
lawful excuse, toperform or observe any legal duty, or by both combined,
or by causing a person, by threats or fear of violence, or by deception,
to do an act which causes that person's death, or by wilfullyfrightening
a child or sick person.

2. Culpable homicide is either murder or manslaughter.
3. Homicide which is not culpable is not an offence.

To constitute culpable homicide under the terms of this article there must be.
I. An unlawful act done ; or
2. An omission, without lawful cxcuse, to perform or observe a legal duty; or
3. (a) A threatening of violence, (b) an arousing of fear of violence, or (c) the

use of deception, causing the person, so threatened, or put in fear, or deeeived,
as the case may be, to do an act causing his or her death ; or

4. A wilful frghtening of a child or sick person.
In an English case, before Denman, J., a man wh.o had frightened a child to

death was convicted of manslaughter. (1)
The following case, (although the injury caused did not result in loss of life)

is an illustration of the principle upon which is based that part of the above
article which makes it culpable homicide in a person who either by threatening
violence towards, or by creating fear or violence in another, causes that other
to do an act resulting in his or her death.

A woman in order to escape from the violence of her husband, who had used
threats against her life, got out of a window, and in so doing fell to the ground
and broke her leg. The husband was convicted of having wilfully and
maliciously inflicted grievous bodily harm on his wife. Held, correct. Lord
Coleridge, C. J., said: " I am of opinion that the conviction in this case is
correct, and that the sentence should be affirmed. The principle seems to me to
be laid down quite fully in Reg. v. Martin, 8 Q. B. Div. 54 ; 14 Cox C. C. 633.
There, this court held that a man who had either taken advantage of or had
created a panic in a theatre, and had obstructed a passage, and had rendered it
difficult to get out of the theatre, in consequence of which a number of people
were crushed, was answerable for the consequences of what he had done. Hure.
the woman came by her mischief by getting out of the window-1 use a vague
word on purpose- and in her fall broke her leg. Now that might have been
caused by an act which was done accidentally or deliberately, in which case
the prisoner would not have been guilty. It appears from thé case however
that the prisoner had threatened his wife more than once, and that on this
occasion he came home drunk, and used words which amounted to a threat
against her life, saying, ' l'il make you so that you can't go to bed;' that she,
rushing to the window, got half out of the window, when she was restrained by
her daughter. The prisoner threatened the daughter, who let go, and her
mother fell. It is suggested to me, by my learned brother, that supposing the
prisoner had struck his daughter's arm without hurting her, but sufficiently to
cause her to let go, and she had let her mother fall, could anyone doubt but
that that would be the same thing as if he had pushed her out himself ? If a
man creates in another man's mind an immediate sense of danger which causes
such person to try to escape, and in so doing he injures himself, the person who
creates such a state of mind is responsible for the injUries which result. I think
that in this case there was abundant evidence that there was a sense of imme-
diate danger in the mind of the woman, caused by the acts of the prisoner, and
that her injuries resulted from what that sense of danger caused her to do.
The other judges concurred. (2)

See also. (similar case), R. v. Evans, I Russ. Cr. 5 Ed. 651.

(1) R., v. Towers, 12 Cox C. C. 530.
(2) Reg. v. Halliday, 51 L. J. Rep. (N. S.) 701.
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Nonoculpable homicide.-Besides the above divisions of homicide into
culpable and non-culpable, and of culpable homicide into murder and man-
slaughter, homicide which is not culpable may be divided into that which is (a)
justifiable, and that which is (b) excusable. (1)

justinable homieide.-Blackstone subdivides justifiable homicide into two
classes, (2) namely:-

t. Homicide whicli is done under the necessity which arises in the exercise of
an office, which makes it compulsory,-in executing public justice, underjudicial
command,-to put to death a malefactor who has forfeited his life by the laws
and verdict of bis country (3). In this case, however, the law must require it; it
must be done by authority of a judicial sentence, or it is not justifiable, and,
therefore, wantonly to kill the greatest of malefactors deliberately, uncompelled
and extra-judicially, is murder,

2. The other class of justifiable homicide is, according to Blackstone, that
which occurs in the advancement of public justice, and in which the act, though
not commanded, is permitted ; as where the killing happens in preventing
crime, (4) or in the arrest of persons guilty or accused of crimes, <5) or in
preventing escapes or rescues from arrest or from custody, (6) or in suppressing
riots &c. (7)

As already remarked (8) the general rule allowing the use of necessary force
to prevent the commission of a criminal offence is, by article 44, ante, made to
include the prevention of any offence for which under the present code an
arrest may be made without warrant. As the ground of justification of homicide
committed in preventing a criminal offence, accompanied with violence, is that
of necessfty, the necessity must continue to the time of the killing, or it will not
justify,it ; and the killing of an offender, for instance, after being properly
secured, and after all apprehension of danger has ceased, would not be justifiable
but it would be murder, unless,-when it was done,.-the blood was still hot
from the contest or pursuit ; and then, on that account, it might be held to be
only manslaughter. (91

Excusable Eomteide. - Blackstone divides execusable homicide into,
1, Homicide per inforiunium or misadventure; and 2. Homicide in seIf-defence,
or se defendendo.

Homicide per infortunium, or misadventure, is such as occurs where a man,
in the doing of a lawful act, without any negligence and with no intention to
injure, unfortunately kills another.

ILLUSTRATIONS.

A is at work with a hatchet, the head of which flies off and kills B, a
bystander. This is excusable homicide by misadventure. (10)

(1) Broom's Com. L. 910.
(2) 4 BI. Com. 178, 179.
(3) See articles 15, 18, 19 and 31, ante pp. 16, 17 and 24, (and comments), as

to justification and powers of ministerial officers in the execution of judicial
sentences &c.

(4) Reg. v. Huntley, 3 Car. & K. 142 ; See article 44, (and comments), ante
p. 28, as to justification of force used in preventing the commission of offonces.

(5) See article 31, ante p. 24, as to justification of force used in making
arrests &c..

(6) Meearticles 33, 34, 35, 36, and 37. anle p. 25, as to justification of force used
in preventi-ig escapes and rescues.

(71 See articles 40, 41, 42, 43, 83 and 84 (and comments), ante pp. 27, 28
and pp. 52 and 53, as to suppression of.riots.

(8) See ante p. 29.
(9) I East P. C. c. 5, s. 60, p. 293 ; 4 BI. Com. 185 ; 1 Hale 485 ; 1 Russ. Cr. 5

Ed. 852. See also Rex v. Scully, 1 C. & P. 319.
(10) 1 Hawk, P. C., c. 29, s. 2.
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A, a person qualified to keep a gun, is shooting at a mark, and undesignedly
kilis B. A is excused.

A parent or a master who, in moderately correcting lis child, or his apprentice
or servant, happens to occasion his death, is excused, on the ground that the
killing is only misadventure. For the act of correction is lawful; but if he
exceeds the bounds of moderation, either in the manner, the instrument, or the
quantity of punishment, and death ensues, it is manslaughter at least, and
in some cases (according to the circumstances) murder,; for the act of immo-
derate correction is unlawful. For instance, where 'an apprentice, on being
chided by his master for neglecting some work, made a sharp answer, and the
master struck and killed the apprentice with a bar of iron which he had in his
hand, it was held murder. (1)

A whips a horse upon which B is riding, in consequence of which the horseý
takes fright and before B can check hirm runs over and killsec, a child. This is
accidental as to B, for he has done nothing unlawful ; but it is manslaughter in
A, for his act, being a trespass, was unlawful. (2)

Seif-defence. - Homicide in self-defence, (,sometimes also called chance-
medley), is such as occurs where a man being violently attacked, is obliged to
kill his assailant in order to save his own life. The right of self-defence proceeds
from and is limited by necessity. It begins where necessity begins, and ends where
necessity ends; and therefo'e the defending party in order to be excused must
exercise only such power an.d apply only such instruments as will simply prove
effectual ;. nothing more. .For instan'ce, one, on whom another is making a
mere assault with his fist, must not instantly stab him. Even where another
is meditating the taking of one's life., this extreme defence cannot lawfully be
resorted to until some overt act-is done in pursuance of the meditation; in other
words till the danger becomes immediate. (3) Still, a person, assaulted by
another who has threatened to kill him, is not, as a matter of course, required to
run, and thus increase his danger by exposing himself to a repetition of his
assailant's attempt when, with his back turned, he cannot so well resist or
protect himself. And where an attack is made, with murderous intent, evinced
by a suflicient overt act, the person attacked is under no duty to fly ; but inay
stand his ground, and kill his adversary, if such killing become necessary in
order to save himself. (4)

On this subject the Royal Commissioners in their report make the following
remarks:

"We take one great principle of the common law to be that, though it
sanctions the defence of a man's person, liberty and property against illegal
violence, and permits the use of force to prevent crimes, to preserve the public
peace, and to bring offenders to justice, yet ail this is subject to the restriction
that the force used is necessary ; that is, that the mischief sought to be pre-
vented could not be prevented by less violent means; and that the mischief done
by, or which might reasonably be anticipated fron the force used is not dispro-
portioned to the injury or mischief which it is intended to prevent. This last
principle will explain and justify many of our suggestions. It does not seeim to
have been universally admitted; and we have therefore thought it advisable to
give our reasons for thinking that it not only ought to be recognised as the law
in future, but that it is the law at prese'nt."

In an elaborate note at the end of their Report the Royal Commissioners have
the following further remarks by way of argument on the subject :

" The proposition that the force used in defence of person; i;berty or property
must be proportioned to the injury or mischief which it is intended to prevent,
is, in our opinion, one of great importance, yet it seems not to have commended
itself to the minds of highly respectable authorities. We think it right, first, to

(1) Rex v. Grey, Kel. 64 ; Fost. 262. See article 55, ante, p. 34, and article 58,
anie, p 35.

(2) 4 Bi. Com. 182, 183; 1 Hawk. P. C., c. 29, s. 3.
(3) I East P. C. 272.
(4) Fost. 273 ; 3 Inst. 56 ; 1 East P. C. 271.



call attention to the mode in which the subject was deait with in Lord
St. Leonard's Bill. The first part of sec. 88 of that Bill was as follows: ' Homi-
* cide shall bejustifiable where one, in lawful defence of his person, repels force
* by force, and, using no more violence than he bas reasonable cause for
* believing to be necessary for the purpose of self-defence, kills the assailant.'
Had this been passed unaltered into law, it would have justilied every weak lad,
whoíe hair was about to be pulled by a stronger one, in shooting the bully if he
could not otherwise prevent the assault.

.Again, sect. 90 says, • Homicide shall be justifiable' (not merely reduced from
murder to manslaughter) 'where one in defence of moveable property in his
• lawful possession, repels force by force, and, using no more force than he bas
* reasonable cause for believing to be necessary for the defence of such property
against wrong. kills the wrong-doer.' If two roughs, who each claimed a

game-cock, and insisted on taking it home, quarrelled, and the weaker stabbed
the stronger to the heart, this would, if made law, have justified the slayer, if he
turned out to be the rightful owner of the bird, and could not otherwise have
prevented its being taken away.

'' And Section 91 says: ' Homicide shall be justifiable where one, in defence
of louse or land in bis lawful possession, resisting a person, endeavouring by
force to enter into or upon such house or land, repels force by force, and using
no more force than he has reasonable cause for believing to be necessary for
the defence of his possession, kills the wrong-doer. ' It is the more singular

that this last clause should have been drawn as it is, because Lord Tenterden
in a case which at the time attracted much attention laid down law directly
opposed to it. It was the case of R. v. Moir, tried before Lord Tenterden at
Chelmsford. (1) MIr. Moir, having ordered some fishermen not to trespass on
his land, took a short cut, and found the deceased and others persisting in going
across. He rode up to them and ordered them back. Tney refused to go, and
there was evidence of angry words and some shght evidence that the deceased
threatened to strike Mr. Moir with a pole. Mr. Moir shot him in the arrn and the
wound ultimately proved fatal. Before the man died, or indeed was supposed
to be in danger, Mr. Moir avowed and justilled his act, and said that in similar
circumstances be would do the sane again. This land, he said, was his castle
and as he could not without the use of fire-arms prevent the fishermen from
persisting in their trespass, he did use them, and would use them again. Lord
Tenterden took a very different view of the law. He told the jury that the
prevention of such a trespass could not justify 'such an act, and he seems to
have left to them as the only justifIcation which on these facts could arise, the
question whether the prisoner was in reasonabte apprelension of danger Io his
life, froni the threats of the deceased. Mr. Moir was found guilty of murder
and executed.

' It seems to us strange that these startling provisions (in Lord St. Leonard's
Billi passed without observation through the Select Committee, and were
unnoticed by any of the judges, except Mr. Justice Coleridge, who, however,
did not dwell on them, but merely made them the subject of a passing remark.

" It would, of course, follow that if homicide, under the circumstances men-
tioned in these three sections, (of Lord St. Leonard's Bill) was justifiable, any less
degree of violence however great, would be justifiable also ; and such appears
to have been the view of the law taken by the Commissioners who framed the
first draft of the Indian Code, and who, in an eloquent passage directed to,
another purpose, say : ' That a man who deliberately kills another in order to
• prevent that other from pulling his nose should be allowed to go absolutely
-unßunished, would be most dangerous. The law punishes and ought to.

punish such killing. But we cannot think that the law ought to punish such
killing as murder.' In this, we agree : the provocation would be sufficient,

generally, to reduce the crime to manslaughter But they proceed: 'For the
·law itself has encouraged the slayer to infliet on the assailant any harn short
• of death which may be necessary for the purpose of repelling the outrage,-to
•give the assailant a cut with a knife across the fingers, which may render bis

(1) R. v, Moir. Annual Register for 1830, vol. 72, p. 344.
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right hand useless to him for life, or to hurl him down stairs with such force
as to break his leg. And it seems diflicuit to conceive that circumstances,
whicli would be a full justification of any violence short of homicide, should
not be a mitigation of the guilt of homicide. That a man should be merely
exercising a right by fracturing the skull and knocking out the eye of the
assailant, and should be guilty of the highest crime in the code if he kilis the
same assailant,-that there should be only a single step between perfect
impunity and liability to capital punishment seems unreasonable. In a
case in which the law itself empowers an individual to infliet any harm short
of death, it ought hardly, we think, to visit him with the highest punishment
if he inflicts death.'
" If wethought that the common law was such as is here supposed, we should

without liesitation suggest that it should be altered. But we think that such is
not and never was the law of England. The law discourages persons from
taking the law into their own hands. Still the law does permit men to defend
themselves. Vim vi repellere licel modo fiai moderamine inculpalæ lulelx, non
ad sumendam vindiclam, sed ad propuilsandam injuriam. And when violence
is used for the purpose of repelling a wrong, the degree of violence must not be
disproportioned to the wrong to be prevented, or it is not justified. (1)

" There is no case that we are aware ofin which it lias been held that homicide
to prevent mere trespass is justifiable. The question raised has always been,
whether it was murder, or reduced by the provocation to manslaughter. Ani
when death has not ensued, the forms of pleading, which had the advantage of
bringing the principles of law to a precise issue, show what the principle was.
In an appeal of Mayhem, the form of plea of son assauli demesne was that

the appellant made an assault upon the appellee and him then and there
would have beaten, wounded and maimed unless he had forthwith defended

c himself, against the appellant, and so the ill which the appellant suffered was
from lis own proper assault and in defence of the appellee (2) :' Less than

this was not a defence 13) In Handcock v. Baker, (4) a plea justifying the
breaking of the plaintifrs dwelling louse, assaulting him therein, beating hini
and imprisoning him, on the ground that plaintiff was about to kill lis wife,
and that all that was done was for the purpose of and necessary to prevent his
doing so, was held gpod after verdict. And we take it to be clear that, even
killing the intruding criminal, if .necessary to prevent a crime of this magnitude,
would be justifiable ; but not if it were to prevent a common assault.

ý But the defence of possession either of goods or land against a mere trespass
not a crime, does not, strictly speaking, justify even a breach of the peace
The party in lawful possession may justify gently laying -bis hands on the
trespasser and requesting him to depart. if the trespasser resists, and in doing
so assaults the party in possession, that party may repel the assault and for
that purpose may use any force which he would be justified in using in defence
of his person. As is accurately said in i Rolle's Abt. TrespassG. 8, ' a justification

of a battery in defence of possession, though it arose in the defence of the
possession, yet in the end it is the defence of the person.'
" Some misapprehension may have arisen from''the numerous cases decided, on

the 9 Geo. 4, c. 31, s. I1 , in whicli persons indicted for wounding with intent
to do grievous bodily harm were held entitled to an acquittal, on its coming out
in evidence that there was an illegality or informality in an arrest, or some
other provocation disproportioned to the degree of violence used (à). And it may
have been supposed that these are authorities that the violence was absolutely
justifled. But this is from not observing that the effect of the enactment then
in force, was that, if wounding was inflicted under such circumstances that, if
death had ensued therefrom the olfence would not have amounted to inurder,
the person indicted should be acquitted of felony. That provision was repealedl

(1) Co. Lit., 162a.
(2) Coke's Entries, 526.
(3) Cook v. Beale, I Ld. Ray. 176.
(4) Handcock v. Baker, 2 Bos. & P. 260.
(5) See R. v. Hood, I Moo., C. C 281.
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in 1838, and since that time the course of practice bas, we believe, been to leave
it to the jury, with proper explanations and directions, to say whether the
wounding was disproportionate to the injury which it was intended to prevent.
The cases in which this doctrine lias been acted on seem not to have been
reported, with the exception of R. v. Hewlett ,1), in which tho point only
incidentally arose. We think that it is good sense, and that it is the law ; and if
it is not the law, we submit that it ought to be made so."

The principle above conitended for in relation to self-defence bas been fully
kept in view in articles 45 and 46 (2) of the present code, which articles arc as
follows -

" Everv one unlawfully assaulted,- not laving provoked such assault, is
juslied in repelling force by force, if the force lie uses is not meant to cause
death or grievous bodily harm, and is no more tlan is necessary for the purpose
of self-defence; and every one so assaulted is justified, though he causes deatih
or grievous bodily harm, if be causes it under reasonable appreliension of death
or grievous bodily harm from the violence witlh which the assault was originally
made or with whiclh the assailant pursues his purpose, and if he blieves, on
rensonable grounds, that lie cannot otherwise preserve himself from death or
grievous bodily harm.

" Every one who has without justification assaulted another, or bas provoked
an assault from that other, may nevertheless justify force subsequent to such
assault, if lie uses such force under reasonable apprehension of death or grievous
bodily harm from the violence of the person first assaulted or provoked, and in
the belief, on reasonable grounds, that it is necessary for bis own preservation

from death or grievous bodily harm: Provided, that ho did not commence the
assault with intent to kill or do grievous bodily harm, and did not endeavour at
any time before the necessity for preserving himself arose, to kill or do grievous
bodily harm: Provided also, that before such necessity arose he declined further
conflict, and quitted or retreated from it as far as was practicable.

4 Provocation, within the meaning of this and the last preceding section,
inay be given by blows, words or gestures."

221. Proeuring death by faise eidence.-Procuring by false
evidence the conviction and death of any person by the sentence of
the law shall not be deemed to be homicide.

Article 146 (see ante) punishes perjury with imprisonrment for life, whon it is
committed in order to procure the conviction of a person for any crime punish-
able bý death or imprisoriment for life.

222. neath must be witbin a year and s day.-No one is criminally
responsible for tbe killing of another unless the death take place
within a year and a day of the cause of death. The period of a year
and a day shall be reckoned inclusive of the day on which the last
unlawful act contributing to the cause of death took place. Where
the cause of death is an omission to fulfil a legal duty the period
shall be reckoned inclusive of the day on which such omission ceased.
Where death is in part caused by an unlawful act and in part by an
omission, the period shal be reckoned inclusive of the day on which
the last unlawful act took place or the omission ceased, which ever
happened last.

223. KiUang by larinence on the mind.-No one is criminally'
responsible for the kiling of another by any influence on the mind

(1) R. v. Hewlett, 1 F. & F. 91.
(r2 See illustrations comments and authorities on these articles, ante, pp. 29

and 30. .
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alone, nor for the killing of another by any disorder or disease arising
from such influence, save in either case by wilfully frightening a child
or sick person.

See article 220, ante.

224. Acceleration of death.-Every one who, by any act or
omission, causes the death of another kills that person, although the
effect of the bodily injury eaused to such other person be merely to
accelerate bis death while labouring under some disorder or disease
arising from some other cause.

225. xinin, wben death mlght bave been prevente.-Every one
who, by any act or omission, causes the death of another kills that
person, although death from that cause might have been prevented
by resortng to proper means.

226. Death foiiowing treatment of injury inictea.--Every one
who causes a bodily injury, which is of itself of a dangerous nature
to any person, from which death results IdUs that person, although
the immediate cause of death be treatment proper or improper
applied in good faith.

ILLUSTRATIONS.

A strikes B, who, at the time she i.s so struck, is so ili that she could not lia%
lived many weeks if she had not. becn struck. Through being struck she dies
carlier than she otherwise would have done. A, having, by striking B, acceler-
ated her death has killed her. 11)

A injures B's finger, B is advised by a surgeon to allow it to be amputated,
refuses to do so, and dies of lockjaw. A has killed B. (2)

A wounds B in a duel. Competent surgeons perform on B an operation which
they in good faith consider necessary : B dies of the operation, the surgeons bein;
mistaken as to the necessity of the operation. A has killed B. (3)

PART XVIII,

MJRDElR, MANSLAUGHTER, &c.

227. murder.-Culpable homicide is murder in each of the
following cases :

(a.) If the offender means to cause the death of the person killed;

(b.) If the offender means to cause to the person killed any bodily
injury which is known to the offender to be likely to cause death, and
is reckless whether death ensues or not

(1) R. v. Fletcher, i Russ. Cr. 703; Bur. Dig. Cr. L. 213.
(2> R. v. Holland, 2 Moo. & R. 351 ; Bur. Dig. 213.
(3) R. v. Pym, 1 Cox, C. C. 339; t Russ. Cr. 702.
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(c.) If the offender means to cause death or, being so reckless as
aforesaid, means to· cause such bodily injury as aforesaid to one
person, and by accident or inistake kills another person, though ho
does not mean to hurt theperson killed ;

(d.) If the offender, for any unlawful object, does an act which he
knows or* ought to have known to be likely to cause death, and
thereby kills any person, though he may have desired that bis object
should bo effected without hurting any one.

228. Culpable homicide is also murder in each of the following
cases, whether the offender means or not death to ensue, or knows or not
that death is likely to ensue :

(a.) If ho means to infLict grievous bodily injury for the purpose
of facilitating the commission of any of the offences in this section
mentioned, or the flight of the offender upon the commission or
attempted commission thereof, and death ensues from such injury ; or

(b.) If ho administers any stupefying or overpowering thing for
either of the purposes aforesaid, and death ensues from the effects
thereof ; or

(c.) If ho by any means wilfully stops the breath of any person
for either of the purposes aforesaid, and death ensues from such
stopping of the breath.

2. The following . are the offences iri this section referred to
Treason and the other offences mentioned in Part IV., of this Act,
piracy and offences deemed to be piracy, escape or rescue from prison
or lawful custody, resisting lawful apprehension, murder, (1) rape,
forcible abduction, robbery, burglary, arson.

As Article 231 prescribes the punishment for murder I have taken the liberty
of changing its position, nunerally, by placing it next to the foregoing articles
containing the delinitions of murder.

231. Punishment of murder.-Every one who commits mirder
is guilty of an indictable offence and shahl, on conviction thereof, be
sentenced to death. RS.C., c. 162, s. 2.

It will be seen by article 642, post, that, in future, "no one shall be tried
upon any coroner's inquisition ; " and article 568 provides, as follows :

" Every coroner, upon any inquisition taken before him whereby any person
is charged with manslaughter or nurder, shall (if the person or persons, or
either of them, affected by such verdict or finding be not already charged with
the said offence before a magistrate or justice), by warrant under bis hand,
direct that such person be taken into custody and be conveyed, with all
convenient speed, before a magistrate or justice; or such coroner may direct
such person to enter into a recognizance before him, with or without a surety or
sureties, to appear before a magistrate or justice. In either case, il shall be the

(1) In the English Draft Code the Royal Commissionners have opposite tothis
word, ' murder " in a corresponding section to the above, a marginal note in
which they say. " This offence is inserted here to cover the case when the
grievous. bodily harm is done to some person other than the person intended ta
be murdered &c."
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duty of the coroner to transmit to'such magistrale or justice the depositions
taken before him in the matter. Upon any such person being brought or
appearing before any such magistrate or justice, he shall proceed in all respects
as though such person had been brouglht or had appeared before him upon a
warrant or summons."

The coroner's inquest is thus practically restricted to an enquiry into the cause
of death ; although the duty is imposed upon the coroner of causing -the
arrest of any persons afflected by the finding of the inquisition and of bringing
theni before a magistrate for prosecution, when they are not already charged
before one.

Two classes of murder.-The effect of the above articles 227 and 228 is to
(livide murder into two classes. One class includes cases in which the offender
means either to cause death or to cause bodily injury likely, to his knowledge,
to result in death ; and the other class includes cases in which, in order to
facilitate the commission of any of the offences specified in subsection 2 of
article 228, the offender,-(whether meanin.q or not meaning to cause death, and
whether knowing or not knowing that death is likely to ensuel,-inflicts 'a)
grievous bodily injury upon, (b) administers drugs to, or (c) stops by any means,
the breath of any one, and thereby causes death.

The principle upon which these articles are based iS fully discussed by the,
Royal Commissioners, whose remarks thereon are already set out at pages 140
and 141 ante, (which see).

ILLUSTRATIONS.

A., with a revolver, deliberately shoots B through the head, killing hing, and
meaning to kill him. A commits murder.

A. neaning to naim or do bodily injury to B. but reckless whether he kills
him or not, takesup an axe and chops olifA's hand, knowing that such an injury
is likely to cause death. B dies of the injury. A, is guilty of inurder.

A. shoots atB. meaning tokillhim, and kills C.instead. A. conmits murder (1).

A. meaning to do bodily injury to B. and reckless whether lie kills hini or
not, strikes at him with a sword-stick, meaning to wound his right arm, but 13.
avoids the thrust, by slipping away, and the weapon enters the body of anI
kills C. A. is guilty of murdering C. (?).

A. commits arson by burning the bouse of B. but does not mean to hurt
anyone, and does not know that there is' any one in the house. C. who
happens to be in the house, is burnt to death. A. is guilty of murder ; arson
being a crime which A. ought to have known to be likely to cause death eithber
to some one in the house itself, or to the occupants of adjoining premises or to
those engaged in the dangerous work of extinguishing fires.

A. in order to rob B. does him some grievous bodily injury which results in
his death. A commits murder, although he did not intend to kill B. and althoug-,h
he was not aware that the injury inflicted was likely to cause death.

A. having committed a burglary strikes at and inflicts grievous bodily injury
on B. who intercepts his flight; B. dies of the injury thus received. A. is guilty
of murder.

A. to facilitate the commission of rape upon B. administers to her a stupefying
drug which kills her. A. commits murder, although he did not inean to cause
death and did not know that the drug was likely to cause death.

A. in order to rob B. stops his breath by gagging him. B. dies in consequence.
A. is guilty of murder, although he did not intend to kill B. and did not know
that gagging was likely to cause death.

(1) Posi, 261.
(2 R. v. Hunt, * Moo. C. C. 93.
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Anv killing, to be homicide must be the killing of one human being by
another, either directly or indirectly and by any means whatsoever ; (1) that is,
either by acts of omission, such as the neglect of the legal duties imposed by
the articles of part XVI, or by acts of commission, as by poisoning, stabbing,
shooting, choking, striking, kicking, starving or drovning, or in any of the
other numerous ways in which human life may be taken ; but,-outside ofthe
exceptions made by article 2·20, in reference to the wilful frightening of a child
or sick person, and the causing a person by threats or fear of violence or by
deception, to do something occasioning his own death,-no one (as stated by
article 223), is criminally responsible for killing another by influence on the mind
alone ; as, where a man either by working upon the fancy or another or by
unkindness, puts him in such grief that he suddenly dies or contracts somesick-
ness which brings on his death. 12)

The following are some instances ol killing indirectly. Where A. carried B.,
his sick father against his will, in a severe season, from one town to another,
by reason whereof he died, A. was held guilty of murder, on the ground that he
must be presumed to have known that the probable consequence of-ds actions
would be his father's death. (3) Where a harlot being delivered of a child left it
in an orchard covered only with leaves, in which condition it was killed by
a kite, she %vas held guilty of murder. (4) If A lays a trap or pitfall for B, where-
by B. is killed, A is guilty of murder. (5)

Duellung.-As to duelling we have already scen that the parties to a pre-
arranged ight with deadly veapons will be guilty of murder, as also their
seconds, &c. (6)

229. Provocatdon.-Culpable homicide, which would otherwise
be murder, may be reduced to manslaughter if the person who causes
death does so in the heat of passion caused by sudden provocation.

2 Any wrongful aet or insult, of such a nature as to be sufficient
to deprive an ordinary person of the power of self-control, may be
provocation if the offender acts upon it on the sudden, and before
there has been time for his passion to cool.

3. Whether or not any particular wrongful act or insult ainounts
to provocation, and whether or not the person provoked was actually
deprived of the power of self-control by the provocation which he
received, shall be questions of fact. No one shall be held to give
provocation to another by doing that which he had a legal right to
do, or by doing anything which the offender incited him to do in
order to provide the offender with an excuse for killing or doing
bodily harm to any person.

4. An arrest shall not necessari.ly reduce the offence from murder
to manslaughter because the arrest ,wa illegal, but if the illegality
was known to the offender it may·be evidence of provocation. i

The Royal Commissioners say, in reference to section 176 of their Draft Code,
(which is the same as the above article 229), that it " introduces an alteration of
considerable importance into the common law. By the existing law the inflic-
tion of a blow, or the siglit by the husband of adultery committed with bis wife
may amount to provocation which would reduce murder to manslaughter. (7)

il) See article 218, ante.
(2) 1 Hale 427, 428 ; I East P. C. c. 5. s. 13, p. 225.
(31 t Hale, 432 ; I Hawk P. C. c. 31 s. 5.
(4) 1 Hale 431.
L5) 4 BI. Com. 35.
(6) See cases cited under Article 91, ante.
(7) See R. v. Kelly, 2 C. & K. 81t, and other authorities cited, ante, p. 31.
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It is possible that some other insufferable outrages mighft be held to have the
same effect.

There is no delinite authoritative rule on the subject, but the authorities for
saying that words can never amount to a provocation are weighty.

We are of opinion that cases may be imagined where language would give
a provocation greater than any ordinary blow. The question whether any parti-
cular act falls or not within this line appears to us to be pre-eminently a matter
of degree for the consideration of the jury."

We have seen that, although under the coimnon law mere words, as a general
rule, were not a suflicient provocation, it has been held that, in certain excep-
tional cases, the words used might be such as to amount to a provocation
sufficient to reduce what would otherwisë be murder to manslaughter ; as in the
case of a husband astounded by the sudden and unexpected announcement from
his wife that she had committed adultery. (1) By the law, however, as it now
stands, under the above article 229 and the provisions of articles 45 and 46,
there can be no longer any doubt that words will be a sufficient provocation
if it is found by the jury, (whose province it, is to decide), that they are of so
insulting a character as to deprive the person provoked of the power of
self-control.

As already shewn, (2) the question of whether a provocation will reduce the
killing from murder to manslaughter will depend upon the nature and extent of
the provocation, the nature extent and violence of the retaliation, and the
weapon, if any, used ; and also upon whether the killing has been done imme-
diately upon the giving of the provocation, before there has been sufficient
cooling time for passion to subside and for, the party provoked to regain the
power of self-control.

Cireumstantialevidence.-In murder cases,-more so. than in any other,-
the evidence is, very often, circumstantial, the crime being usually committed
in secret.

Circumstantial evidence, though always admissible, should be received and
acted on, especially in murder cases, with the greatest caution : for it is well
known that on many occasions persons have been convicted ,and executed for
crimes, of which they bave been afterwards found to have been innocent ; and
there are some instances of conviction and punishment for the murder of persons
who afterwards turned out to be still alive, though they have been missing
under circumstances of strong suspicion against the accused. Sir Mathew Hale
gives two instances of this kind.; and it was on this account that lie laid down
the rulè;, never to convici any ptrson of murder or nanslaughter, till al leasi
ihe body be found. (3)

Although this rule lias been and should be generally acted upon'- it is not
altogether inflexible; as, when the direct evidence brought before the jury is
suffliciently strong to satisfy them that murder has really been committed. (4)

Common observation shows that certain circumstances give rise to certain
presumptions ; and it is upon the common observation of what is natural and óf
what is usually happening and being done in the ordinary affairs of life that
the principal mules of evidence, and especially of presumptive evidence, are
based. Certain acts are seen and known to lead to certain results ; and the
fact of the existence of certain circumstances leads to the conclusion that
certain other circumstances, which generally accompany the former, also exist.

We thus take it for granted that, as a matter of nature, a mother has a stroîig
affection for her child, that people in general are influenced by their interest,
and that youth is susceptible of the passion of love. Therefore, the fact that A
is the mother of B, leads to the presumption that A has a strong affection for B.
And so it was that, of the two. women who contended for their right to a

(i) See Remarks of Mr. Justice Blackburn, in Rothwell's case, quoted at
p. 3f, anie.

(2) See pages 30, 31, and 32, ante.
(3) 2 Hale, 290. See particulars of one of these cases at p. 154 post.
(4) R. v. Hindmarsb, 2 Leach C. C. 569 ; Reg. v. Hopkins, 8 C. & P. 591.
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child which each.claimed as her offspring. that one was declared to be the
mother. who would not consent to its being cut in two and divided between
them.

The principles of evidence being thus based upon the common observation of
what is seen and believed to be passing around us, they depend to a considerable
extent, upon the place where and the manners and habits of the times in which
we live. For instance, when the King of Siam was told by a European ambas-
sador that the rivers and seas of northern Europe were occasionally made so
hard by the cold that people could walk on then, hé positively refused to credit
the truth of such a story, as being a description of something entirely repugnant
to everything which he had ever seen or heard of

On a similar principle we readily give our belief to acts of common occur-
rence ; but we are slow to give credence to those which are new and unlooked for.

Presumptions are of two kinds ; one being the presumption or conclusion
which the law attaches to certain kinds of guilt ; as, wnere one kills another,
the law draws the conclusion that he meant to kill. This is a presumption of
law. The other kind of presumption is the presumption or conclusion 1f fact
drawn by the judge, juror, or trier from the circumstances, as proved. For
instance, how far the fact of a man bebig found, with a sword in his hand, by
the prostrate body of a man just slain, leads to the conclusion that, the man thus
found with the sword is the man who dealt the fatal blow, is a presumption for
the jury to make.

No presumption can be made except upon sone facts already know'n and
ascertained. Thus if stains of blood on the coat of one tried for murder are to be
presumed as evidence of guilt, the fact that the stains are actually stains of
blood,-and not stains which may have been occasioned by something else than
blood,-must be first distinctly ascertained.

Presumptions of fact are usually divided into three kinds or degrees, nanely
violent presu,'plions, which are such as arise when thefacts and circumstances
proved necessarily attend the fact presurned ; probable presunplions which
are such as arise when the facts and circurmstances proved usually attend the
fact presumed: and light or rash presumplions, which in reality have no
weight at ail. 1l The facts in the case already alluded to, of the. man found
with a drawn sword, standing over the body of another man just killed, would
be suflicient to give rise to that kind of presumption of his guilt, called a violent
presumption.

If upon an indictment for stealing In a dwelling house, the stolen goods were
found in the defendant's lodging some little time after being stolen, and if the
defendant refused to account for his possession of thein, this, with proof of the
goods being actually stolen, would amount to a probable presumption that he
stole them. If however the goods were not found recently after the loss, as for
instance, not until sixteen months after, it would be but a light or rash pre-
sumption, entitled to no weight (2).

If a man, in a sober condition, and without means of getting drunk, go into
the London Docks, and come afterwards, in a drunken state, out of one of the
cellars wherein are a million gallons of wine, it would be reasonable 'evidence
that he had stolen some of the wine in that cellar, though you could not prove

'that any wine was stolen or missed. (3).
In contending for the certainty of circumstantial evidence, it has been argued

by some that circumstances cannot lie. This may perhaps, in general, be true;
but witnesses can lie . And it is from the witnesses that the circumstances
must. be obtained. You "are, therefore, liable to two forms of error, or, it may be
deception ; first, in the story told by the witnesses, in giving the circunstances;

-and, secondly, in the application to be made of the circumstances, when so
obtained. Where the fact itself is one positively sworn to, as having been seen by

(1) Gilb. Ev. 147, 157 ; 3 Bi. Coi. 372 ; Co. Litt. 6b.
(2) R. v. Adams, 3 C. & P, 600 ; R. v. Cooper, 3 O. & K. 318. Arch. Cr. Pl.

&Ev. 21, Ed. 275.
(3) Per Maule, J. in R. v. Burton, Dears. 282 ; See also R. v. Mockford, 11

Cox, 10.
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the witnesses, the conclusion to be drawn is generally obvious ; but where the
actual fact forming the offence charged has not been seen, but has to be in-
ferred or presumed froin a train of cîrcumstances, the drawing of the conclu-
sion depends, for its correctness, not only upon whether the witnessses, who
give the circumstances, have told the truth, and have forgotten nothing, and are
free from mistake in every essential particular; but also upon whether the conclu-
sion is reached by proper reasoning lpon the circumstances as proved ; for as ail
men do not understand alike, very opposite conclusions may be drawn from the
same circumstances and the saine shades of probability.

Mascardus, an eminen, writer on the general theory of proof, says "Proof
"by evidence of the thing is superior to every other ; and of aIl different kinds

none is so great as that which is made by witnesses deposing to what they
have seen " ; and in another place he says ; " Proof by presumption and
conjectures cannot be called a true and proper proof."
Menochius, a writer whose work is entirely devoted to presumptions, or

circumstantial evidence, says, at the very,4eginning of his work, that: " the
proof or credence which arises from the testimony of witnesses is superior to
any other."
One of the cases given by Lord Hale illustrates the fallacy of such a doctrine

as that which asserts that circumstantial evidence is the best and most con-
vincing kind of proof. The case is as follows : ' An 'uncle who had the
bringing up of his niece, to whom he was heir at law, had correrted her for
some offence, and she was heard to say, " Good uncle, do not kill me-; " after
which time she could not be found ; whereupon the uncle was committed upon
suspicion of murder, and admonished, by the justices of the assize, to find out
the child by the next assizes ; against which time he could not find her,, but
brouîght another child, as like her in years and person as he could find, and
apparelled lier like the true child ; but on examination she was found not to.be
the true child. Upon these presumptions, (which were considered to be as
strong as facts that appear in the broad face of day), he was found -guilty and
executed ; but the truth was, thd child, being beaten, ran away, and was
received hy a stranger ; and, afterwards, when she came of age to have her land,
came and demanded it. and was directly proved to be the true child." (t)

Suspicion is to be distinguished from proof. In common language the term
suspicien is the imagining of something wrong, without proof that it is wrong:
and therefore it can never be a proper ground for conviction.

A suspicion is merely an impression upon a person's mind : but an inference
is based upon and drawn from some fact.

"The wisdom and goodness of our law appears in nothing, more remarkably,
than in the perspicuity, certainty, and clearness of the evidence it requires to
fix a crime upon any man, whereby his life, his liberty, or his property cari be
concerned : herein we glory and pride ourselves, and are justly the envy of ail
our neighbor nations. Our law, in such cases, requires evidence so clear and
convincing, that every bystander, the instant lie hears it, must be fully satisfied
of the truth and certainty of it. It admits of no surmises, innuendoes, forced
consequences, or harsh constructions, nor anything else to be offered as
evidence, but what is real and substantial, according to the rules of natural
justice and equity. "(2)

Circumstantiai evidence is in its very nature merely supplemental. It is onlv
resorted to for the want of original and direct proof ; and, surely, it can never
be said that what is secondary is equal to that which is original, or that the
thing which is substituted is equal to that which it is meant to supply. As Lord
Chief Baron Gilbert, in bis work upon evidence, savs:

"When the fact itself cannot be proved, that vhich comes nearest to the
proof of the fact, is the proof of the circumstances that necessarily and usually
attend such facts; and called presumptions ; and not proof, for they- stand
instead of the proofs of the fact, till the contrary be proved." (3)

(1) 2 Hale P. C. 290.
(2) Lord Cowper's speech on the Bishop of Rochester's case.
(3), l Gilb. Ev. 142.
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Phillips, in his Work on Circumstantial Evidence says: "A regard to the
peace and good order of society certainly requires that crimes shall be liable to be
proved by circumstantial evidence. But a regard to the well being of society like-
wise demands that the mode of proof should be regulated by some lixed rules."

He then goes on to give the following as the chief of such rules :-
I 1. The actual commission of the crime itself (the corpus delicli) shall be

clearly established.
"2. Each circumstance shall be distinctly proved.
"3. Thte circumstance relied on shall be such as is necessarily or usually

incident to lhe fact charged.
l 4. Wien the number of circumstances depends on the testimony of one wil-

ness, that number shtall not increase he strength of the proof. For, as the whole
depends on the veracity of the witness, when that fails the whole fails.

"5. Direct evidence shall not be held refuted from being opposed to circum-
stances imcongruous with that evidence. Because a certain degree of incongruity
is incident to every man's condurt.

" 6. TLe judge, in summinq up, shalI assume no fact or circumstance as
proved ; but shall siate the whole hypohetically and conditionally ; leaving il
entirely to the jury, Io determine how far the case is made out fo their
satisfaclion.

" 7. The di/Jiculty of proving the negative shall in all cases be allowed due
veight. But the silence of the prisoner as to facts, which, if innocent, he might

have explained, shall be held an argument against him. This, of course,
proceeds upon the supposition, that he stood fully apprized, before his trial, of
ail that was intended to be produced.

1&8. Te counsel for the prisoner shall be allowed Io objectfreely to the produc-
tion of any evidence, as not proper Io go Io the jury, or as not being of legal
credence.

' 9. The jury shall be as fully convinced of the guilt of the prisoner, from the
combination of the circumstances, as if direct proof had been brought.

l 10. Where the body of the act is distinctly sworn to, a variation in the cir-
cumstances does not destroy the proof.

" The following rule is the converse of the precedirig one:
CI 1. Where the leading faci or crime is only Io be collected from circums-

lances, a material variation in these will defeal the effect of the whole.
" 12. Tiere being no repuqnance in the chain of circurn slances is a proof that

a thing may be ; not tha it is : thotigh, there being a repugntance is a proof
that il cannot be Whatever does not involve a contradiction, is possible;
whatever involves one, is impossible.

" 13. The absence of the proof, naturally Io be expected, is a strong argument
against the existence of any fact alleged. This applies particularly to cases
where violence is charged."

It is very important to consider whether the circumstances proved necessarily
involve the prisoner's guilt, or only probably so,-whether these circurnstances
migit not ail exist and yet the accused be innocent.

We sometimes hear a judge, in summing up. say, that the evidence is the best
tiat the nature of the case can he supposed to afford ;'but this is, surely, no
reason why the jury should be satisfied with it: for it is only by the evidence that
the nature of the case can be known : and the case of an innocent man must
always be of a nature to afford very littie evidence.

In a criminal case, thie impression on the mind of the jury,-in order to
convict,-ought to be, not that the prisoner is probably guilty, but, that he
realy and absolutely is so:..-where they doubt. it is their duty to acquit.

Indietments la murder and mansauughter eases.-In an indictment for
murder no other count can be joined with the one charging the rmurder. This
s provided by article 626, posi, in its first paragraph ; which says :-

" Any number of counts for any offences whatever may be joined
i the same indictment, and shall be distinguished in the manner
shown in the form EE in schedule one hereto, or to the like effect :
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Provided that to a count charging murder no count charging any
offence other than murder shall bejoined. "

Subsection 2 of article 633, posi, provides that a previous conviction or
acquittal shall be a bar to any second indictnent for the same homicide whether
the first indictment is for murder and the second for manslaughter or vice versa.
The clause reads as follows:

" A previous conviction or acquittal on an indictment for murder
shall be a bar to a second indictment for the same homicide charging
it as manslaugrhter ; and a previous conviction or acquittal on an
indictment for manslaughter shall be a bar to a second indictment
for the same homicide charging it as murder. "

It is also provided,-by article 713,-that if on a charge of murder the evidence
is not sufficient to establish murder but only manslaughter a verdict of man-
slaughter may be found. The article is as follows:

" Every count shall be deemed divisible; and if the commission
of the offence charged, as described in the enactment creating the
offence or as charged in the coùt, includes the commission of any
other offence. the person accused may be convicted of any offe1ce so
included which is proved, although the whole offence charged is not
proved ; or he may be convicted of an attempt to commit any
offence so included :

"2 Provided, that on a count charging murder, if the evidence
proves manslaughter but does not prove murder, the jury may tind
the accused not guilty of murder but guilty of manslaughter but
shall not on that count find the accused guilty of any other offence."

By article 714, posi, it is firther provided that upon an indictment for child
murder, the conviction may, if the jury finds that the evidence warrants it, be
for concealment of birth instead of murder.

230. Mansraughter.-Culpable homicide, not amounting to mur-
der, is manslaughter.

For article 231 see ante p. 149.

As article 236 prescribes the punishment for manslaughter, I have taken the
liberty of changing its position. numerally, by placing it here, next to the fore-
going definition of manslaughter.

236. Punishment of mansIaughter.-Every one who commits
manslaughter is guilty of an indictable offence, and liable to impri-
sonment for life. R.S.C., c. 162, s. 5.

In order that culpable homicide shall not amount to murder but be onlv
manslaughter, the following conditions are necessary:

1. The slayer must nni have meant to cause death.
2. If in the doing of the act which has occasioned death, the oflender's inten-

tion was to cause any bodily injury to any one, the bodily injury intended mus[
not be such as the offender knew to be likely to cause death. ,

3. If the act hy which the killing has been caused was an act done for an
unlawful object, it must not have been such an act as the offender knev or
ought to have known to be likely to cause death.
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4. If in the doing of the act which bas occasioned death the offender meant to
inflict grievous bodily injury, it must not have been an act donc to facilitate the
commission of any of the oflences mentioned in sub-section 2 of article 228, nor to
facilitate flight upon the commission or attempted commission ofany such offence.

5. If the act which has caused death is an act of administering some stupe-
fying or overpowering thing, it must not have been done to facilblate the com-
mission of any of the said oliences mentioned in sub-section 2 of article 228, nor
to facilitate flight upon the commission or attempted commission of any such
olfences; alid..

6. If the act which has caused death is an act by which the offender lias by
any means stopped the breath of any person, it must nol have been done to
facilitate the commission of any of the said olfences mentioned in sub-section 2
of article 228, nor to facilitate -flight upon the commission or attempted com-
mission of any of such offences.

As, by article 220, ante, homicide is made culpable in cases where)he killing
is either by an untawful act, or by àn omission, without lawful excuse, to
peform or observe a legal duty, any such unlawful act or any such omission
will be murder or manslaughter according as it does or does not come within
the terms of articles 227 and 228.

For instance, if, by an unlawful act or by an omission to perform some legal
duty, one causes the death of another, meaning to cause death, it will be murder
If, however, in doing the unlawful act or in omitting to perform or observe the
legal duty, one kills another, not neaning to kili any one, it will, in general, be
manslaughter only. It may, however, even then,-notwithstanding the absence
of intention to kill,-be murder, under some circumstances ; as, where the
o1fender's intention is to cause some bodily injury which he knows to be likely
to cause death, and he is reckless whether death ensues or not. And, so, if a
person, without intending to hurt any one, proceed, for some unlawful object,--.
say, with the object of robbing a bank,- to do an act, tsuch as the blowing open,
byexplosives, of a safe or vault), whereby the watchman, who happens to be in an
adjoining office, is killed, the question would arise whetner the act of blowing open
the safe or vault was an act which the accused knew or ought to have known to
be likely to cause death. If, under the circumstancesof the case, as proved, the
answer to this question were in the affirmative, the offender would be guilty of
murder ; if in the negative, he would be guilty of manslaughter only. Or, if, in
order to facilitate resistance to lawful apprebension, or to facilitate the com-
mission of robbery, or burglary, or rape, or forcible abduction, or any of the
other offences mentioned in sub-section 2 of article 228, a person were to cause
death, meaning to inflict some grievous bodily injury, or were to administer to
ýnother some stupefying drug or other overpowering thing, or were to stop the
other's breath, by gagging, or by any other means, and if death were to ensue
to the person so drugged, or so gagged, the offence would, in any of these
cases, amount to murder, whether the offender meant death to ensue or not, and
whetherhe knew or not that death was likely to ensue. But, if the bodily
injury were inflicted or the drugging and stupefying or the gagging and stopping
of breath were done to facilitate the commission of some offence other than any
of those mentioned in sub-section 2 of article 228, and if the offender did not
mean to cause death and did not know that death was likely to ensue, and, if,
under the circumstances the act was not such or so done that he ought to have
known it to be likely to cause death, he would be guilty of manslaughter only.

It will be seen, therefore, that, outside of those cases in which the plain test,-
of killing, meaning to kill, or killitig not meaning to kill,-can be applied, the
dividing line between murder and manslaughter is uncertain and very much
dependent upon and liable to be varied by circurmstances.

ILLUSTRATIONS.

For instance, in each of the following illustrations, the act,-that of striking
with a stick,-is the same ; but the striker's guilt is varied, in degree, by the
different circumstances.
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1. A. strikes B. with a stick, and, neaning to cause his death, thereby kilis
him. A. is guilty of murder.

2. A., not neaning to cause death, strikes B., with a stick, and kilts him. A.
is guilty of manslaughter; unless, of course, there are circumstances of justiti-
cation or excuse.

3. A. strikes and kills B., with a stick, meaning to cause B. some bodily injury,
wbich he, A.., knows to be likely to cause death,' A. being reckless whether
death ensues or not. A. is guilty of murder.

4. A. strikes B., with a stick, and thereby kills him, A's intention being
to cause B. some bodily injury which is not known to A. to be likely to cause
death. A. is guilty of manslaughter.

Persons in charge of dangerous things, animate or inaniniate, and persons
engaged in erecting or making anything which, in the absence of due pre-
caution or care, may endanger human life are under a legal duty to guaril
against danger, (1) and are criminally responsible for the consequences of
oinitting their duty, witbout lawful excuse.

For instance, if a worknan throw stones or other materials fron a house in
course of being erected or repaired, and thereby kill a person passing underneati,
on the street, it is murder, mansiauglhter, or homicide by misadventure, accord-
ing to whether there is an entire absence of care, or according to the degree of
the precautions taken and of the necessity of any such precautions. If the
wvorknian threw the stones &c., withbut giving any previous warning to persons
passing beneath, and at a time when it was likely for persons to be passing.
it would be murder ; (2) if it were done at'a time when it was not likely .hai
any persons would be passing, it would be manslaughter: (3) and if done 'dh a'
retired place, where no persons are in the habit of passing or likely to pass, it
would be misadventure merely. (4) Or, if the workman previously gave warning
to persons beneath,-then, if it happened in a country village, where few persons
pass, it would in that case also be .misadventure only ; t5) but if -it were in
some large and populous city or town and at a time when the streets were full,
it would he manslaughter, even if he gave previous warning. 16)

If a man breaking an unruly or vicious horse, ride him into a crowd of peopl,.
and the horse kick and kill one of the persons in the crowd, this would be
murder, if the rider, in bringing the horse into the crowd, meant to do mischief,
or even if he meant to divert himself by frightening the crowd; j7) for by
reason of his intention to do mischief, or tofrighten people he would be doiigan
unlawful act, which he knew or ought to have known to be -likely to cause sone
one's death. If his riding into the crowd were done, not intentionally, but
carelessly and incautiously only, he would be guilty of manslaughter (8).

If a man driving a cart or other vehicle drive it over another man and kilt
him, it would be murder, if he saw or had timely notice of the probable mischier.
and yet drove on. (9)

Upon an indictment for manslaughter it appeared that the deceased was
valking in the road, and was in a drunken condition, when the prisoner, who

was in a cart and driving two horses, without reins, and going at a furious
pace, ran over him and killed him. It appeared that the prisoner had called out
twice to the deceased, who, from, his drunken condition, and the pace of th,
horses, could not get out of the road. This was held to be manslaughter. (10i

(1) See article 213, anie, p. 136.
(2) 3 Inst. 57.
(3) Fost, 262.
j4 1 Hale 472, 475.
(5) I Hale 475.
(6) Kel. 40 ; Fost. 26S ;.Arch. Cr. Pl. & Ev. 21 Ed. 730.
(7) I Hawk. c. 31, s 68.
(8) 1 East. P. C. 231
(9 1 Hale, 475 ; Fost. 263;
(10) R. v. Walker, t C. & P. 320.



MURDER, MANSLAUGHTER, ETC. 159

In another case the prisoner drove the deceased (a friend of his) in a trap to
the races. At the races the prisoner became intoxicated : and the deceased..
who noticed this, before commencing the homeward journey, proposed to drive;
but the prisoner declined, and insisted upon doing the driving himself. They
then started off, the prisoner standing up and flogging the horse, and driving at
a furious rate, until linally the trap was upset, and the deceased was thrown
out and killed. Lush, J. directed the jury to find the prisoner guilty of mans-
laughter, if they thought the carriage was overturned by the prisoner's culpa-
bly negligent driving and that that caused the death of the deceased (l .

If a man have a beast, which he knows to be accustomed to do mischief, and
he, through want of due care, allows it to go abroad, and it kills some one, this
is manslaughter in the owner who thus allows it to get abroad. If he turned it
loose purposely, though merely to frighten people, and to make what is called
sport, it would then be as much murder as if he incited a bear or a vicious dog
to worry people. (2)

A., B. and C: went into a tield in proximity to certain roadsand houses, taking
with them a rifle, which would be deadly at a mile. They alt three practised
firing, with the rifle, at a target, which they erected in the field, at a distance of
about one hundred yards ; and they took no precautions of any kind to prevent
danger from the firing. One of the shots killed a boy in a tree in a garden, at a
spot 393 yards distant from the firing-point. It was held that, although there was
no proof as to which of the three fired the fatal shot, A. B. and C werc al] gui] ty
of a breach of duty in firing at the place in question, without taking proper
precautions to prevent injury to others, and they were found guilty of man-
slaughter. (3)

A cannon, which had burst and bad been returned to an iron founder, was
sent back by him in ;o imperfect a state that on being fired it burst again and
kiled a person ; and it was held to be manslaughter. (4)

A. having the right to the possession of a gun which was in the hands of B.
and which he, A., knew to be loaded, attempted to take it by force. In the
struggle which ensued, the gun accidentally went off and caused the death of B.
A. was held guilty of manslaughter, inasmuch as the discharge of the gun was
the result of his unlawful act in attempting to retake the gun by force. (5)

This last case approaches very closely to the idea of murder, as defined in
article 227 (d), which iakes it murder if the offender, for any unlawftd object,
does an act which he knows or ought to have known to be likely to cause
death, and thereby kills any person. A distinction, however, mav be drawn from
the fact that in the above case the object of the accused,-that of obtaining
possession of the gun which was his own property,-was not an unlawful
object, although the means used, attempting to regain possession of it by
force, were unlawful; and, besides, in order to bring the case within the terms
of article 227 (d), the circumstances established in evidence would have to be
such as to shew that the accused was doing an act which he knew or ought to
have known was likely to cause death.

Cont ributory negHlgence of deceased no defence.-If the drivers of two
carriages race with each other and urge their horses to 'o rapid a pace that they
cannot control them, it is manslaughter in both drivers, if, in consequence, one of
the carriages upsets and a passenger is killed t6)

(1) R. v. Jones, 11 Cox, 544 ; Arch. Cr. Pl. and Ev. 21 Ed. 731.
12) I Hale, 431 ; 4 BI. Com. 197.
(3) R. v. Salmon, 6 Q. B. D. 79 ; 50 L. J. (M. C.) 25.
(4j Il. v. Carr, 8 C. & P., 163.
15 lR. v. Archer, I F. & F., 351.
j6 R. v. Timmins, 7 C. & P. 499 : R. v. Swindall, 2 C. à K. 230.
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In Swindall's case it was held to bc no defence to shew that the death~of the
deceased was due in part to the contributory negligence of the deceased. In
summing up Pollock, C. B. said, " It matters not whether he [the deceased] was
deaf, or drunk, or negligent, or in part contributed to his own death; for in this
consists'a great distinction between civil and criminal proceedings. If two
coaches run against each other, and the drivers of both are to blame, neither of
them has any remedy for damages against the other. But, in the case of loss of
life, the law takes a totally different view; for, there, each party is responsible for
any blame that may ensue. however large the share may be : and so highly
does the law value human lire that it admits of no justification wherever life has
been lost, and the carelessness or negligence of any one person has contributed
to the death of another person."

The same rule, that contributory negligence on the part of the deceased is no
defence to an indictment for manslaughter, was laid down by Byles, J., in
Hutchison's case, (1) and in Kew's case ; (2) by Lush, J., in Jones' case, already
cited supra, and by Mellor, J., in Dant's case (3). In the latter case, the prisoner,
having a right of common, had turned out upon a common, across which there
were public footpaths, a horse which lie knew to be vicious, and the horse had
kicked and killed a child. The prisoner was held liable to be convicted of mans-
laughter, even though the child had strayed on to the common a littie off the path.

Immoderate correction.-Where a parent is moderately correcting his
child, a teacher his scholar, or a master his servant, and death happens to ensue,
it is only misadventure: but, if the bounds of moderation be exceeded, either in
the manner, the instrument, or the quantity of punishment, and death ensue, it
is either mansldughteror murder, according to the circumstances. (4) And so,
where, in a case aiready referred to, supra, (5) a master corrected his servant
by striking him, with an iron bar, and where, in another case, a schoolmaster
stamped on his scholar's belly, so that in each case the sufferer died,these were
both held to be murders ; because the correction, being excessive and such as
must have proceeded from a bad heart, it was equivalent to a deliberate act of
killing. (61 And in all cases .where the correction is inflicted with a deadlv
weapon, and the party dies of it, it will be murder : if with an instrumenIt
which is not likely to kill, though not proper for the purpose of correction, it
will; then, be manslaughter. (7)

Where a master struck his servant with one of his clogs because lie had not
cleaned them, and death unfortunately ensued. it was held to be manslanghter
only, because the clog, although an improper instrument to use for the purpose
of correction, was very unlikely to cause death, and therefore the master could
have had no intention of taking lit'e when he used it. (8)

When a mother, being angry with one of her children, took up a poker, and.
as the child ran to the door which was open, threw it after him, and struck and
killed another child who happened at the time to be coming in at the open
doorway, it was held that, although she did not intend to hit the child at whom
she threw the poker, but nerely meant to frighten him, it was manslaughter. (9)

In another case, where the father of a child, two and a half years old, chas-
tised it, for some childish fault, by beating it with a strap on the lower part of

(1) R. v. Hutchison, 9 Cox, 555.
(2) R. v. Kew, 12 Cox, 355.
(3) R. v. Dant, L. & C. 567 ; 34 L. J. (M.-C.) t19 ; Arch. Cr. PL. & Ev. 2t

Ed. 73..
14) I Hale, 473, 474.
(5) Rex. v. Grey, Kel 64.
t6) Fost. 262.
(7) Fost. 262 ; R v. Hopley, 2 F. & F. 201.
(8) R. v. 'turner, Comb. 407, 408 ; see also, R. v. Wigg, I.Leach, 378n ; R. v.

Leggett, 8 C. & P. 191 ; Arch Cr. Pl. & Ev.2t Ed. 727, 728.
(9) R. v. Conner, 7 C. & P. 438. '
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its back and on its thighs, and the death of the child was thereby accelerated,
he was.held guilty of manslaughter. For the defence it was contended that, as
the father bad aright to correct his child, there was no case to go to the jury ;
but Martin, B., after consulting with Willes, J., ruled that the law of correction
had no reference to an infant of two and a half years old, but onlv to those
capable of appreciating correction, and that, although a slight slap might be
lawfully given to an infant by its mother, more violent treatment, of an infant,
so young, by her father, would not be justifiable. (1)

232. Attemptu to murder.-Every one is guilty of an indictable
offence and liable to imprisonnient for life, who does any of the
following things with intent to commit murder ; that is to say-

(a.) administers any poison or other destructive thing' to any
person, or causes any such poison or destructive thing to be so
administered or taken, or attempts to administer it, or attempts to
cause it to be so administered or taken ; or

(b.) by any means whatever wounds or causes any grievous
bodily harm to any person ; or

(c.) shoots at any person, or, by drawing a trigger or in any
other manner, attempts to discharge at any person any kind of
loaded arns ; or

(d.) attempts to drown, suffocate, or strangle any person ; or
(e.) destroys or damages any building by the explosion of any

explosive substance ; or
(f.) sets fire to any ship or vessel or any part thereof, or any part

of the tackle, apparel or furniture thereof, or to any goods or
chattels being therein ; or

(g.) casts away or destroys any vessel ; or

(h) by any other means attempts to commit murder. R.S.C., c.
162, s. 12.

Article 713, posi, provides that when the commission of an offence charged in
an indictment·includes the commission of any other offence, the accused may, if
the whole offence charged be not proved, be convicted of any other offence so
included therein, if proved. Therefore, if upon the trial of an indictment for
wounding or causing grievous bodily harm with intent to murder. the intent to
murder be not proved, the jury may, according to the evidence, find the accused
guilty of unlawfully wounding or of unlawfully inflicting grievous bodily harm
or of a common assault, each of these offences being included in the higher
offence of wounding with intent to murder.

Article 712, post, provides that, when, upon a charge of attempt, the evidence
establishes the commission of the full offence, the accused may either be con-
victed of the attempt, (for an attempt to commit a crime must necessarily pre-
cede and be included in the actual perpetration of a crime), or the court may,
instead of taking any verdict on the attempt, direct the accused to be indicted
for the complete offence ; but after being convicted of the attempt the accused
cannot be tried for the offence which lie was charged with attempting to
comit.

1) R. v. Griflin, 11 Cox, 402.
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It is also provided,-by article 711, pos,-that when the complete commission
of the ofTence charged is not proved, but only an attempt to commit the offence
the accused may be convicted of the attempt.

Administering poison.-Where a female servant, put arsenic into coffèe
which she prepared for breakfast, and afterwards told her mistress that she had
prepared the coffee for her, whereupon the mistress drank the coffee, it was held
bv Park, J., that this was an administering. (1)

Where A., knowingly, gave poison to B. to administer as a medicine to C.,
but. B., neglecting to do so, it was accidentally given to C., by a child, this was
held to be an administering by A., just as much as if she had given it to C., with
ber own hands. (2)

A., having mixed corrosive sublimate with sugar, put it in a parcel. directing it
to Ars. L>aws, nt Townhope, and left it on the counter of B. a tradesman, whio
sent it to Mrs. Davis, wlo used some of the poisoned sugar. Gurneiy, B., held
this to be an administering; for, although the parcel was intended for Mrs. Daws,
yet, as it found its way to Mrs. Davis, it was the same in its effect, as if it had
been intended for Mrs. Davis. j3) In another case, bowever, Parke, B., after
consulting with Atderson, B., expressed the opinion that an indictment for
causing poison to be taken by A., with intent to murder A., could not be
sustained by evidence shewing that the poison, though taken by A., was
intended for another person, and he doubted the propriety of the decision of
Gurneiy, B., in the above case of R. v. Lewis. He accordingly directed a fresh
indictnment to bo preferred charging the intent to be generally " o commini
murder"; upon which the defendant was again tried, convicted, and sen-
tenced. (4) But see R. v. Smith, post. p. 164, nole 4.

A., administered to B. a child, two coculus indicus berries entire in the pod.
with intent to murder. The kernel of this berry is poison, but the pod is not,
and will not dissolve in the stomach. The two berries thus administered wer,
therefore, as it iappened, quite harmless. It was, nevertheless, held that there
was an administering of poison with intent to murder. (5)

Evidence of administering at different times may be given to shew the
intent. (6)

Wounding or causing grievous bodily harm with intent to murder.
-It will be seen that the above article 232 (b) is aimed against wounding or
causing -grievous bodily harm by any means ; and therefdte upon the trial Of an
indictment for wounding witli intent to murder, the instrument or means bv
wich the wound was inilicted need not be stated. (7)

To constitute a wound the continuity of the skin must be broken ; (8) in other
words, the outer covering of the body, (that is, the whole skin, not the mere
culiclc, or upper skin, (9) must be divided (10). A division of the internal skin,-
for instance, within the cheek or lip,-is sufficient to constitute a wound. (11)

The word - wound " includes incised wounds, punctured wounds, lacerated
wounds, contused wounds, and gunshot wounds ; (12) and, in short, any and

(1) Il. v. Harley, 4 C. & P. 369.
(2) R. v. Michael, 2 Moo C. C., 120; 9 C. & P. 356.
(3) B. v. Lewis, 6 C. & P. 161.
(4) R. v. Rvan, 2 M. & R. 213.
(5) R. v. Cîuderoy, 1 Den. 514; 2 C. & K. 907; 19 L. J. (M. C.), 119.
(6) R. v. Mogg, 4 C. & P., 364.
(7) R. v. Briggs, 1 Moo. C. C. 318.
(8> R. v. Wood, 1 Moo. C C. 278.
(9) R. v. M cLoughlin, 8 C. & P., 635.
(10) R. v. Becket, 1 M. & Rob., 526.
(11) R. v. Smith, 8 C. & P. 173 ; R. v. Warman, 1 Den. 183 ; 2 C. & K. 195.
(12) Shea v. I., 3 Cox, 141.
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every kind of wound, no matter how or by what produced. If the skin be broken;
the nature of the instrument by which it was etfected is immaterial. It makes
no difference whether it was done with a kick from a shoe, (1) or with a
hammer thrown at and striking a person on the nose, and thus breaking the
skin, t2) or by striking a man's hat violently with an air-gun and thereby
causing the hat to wound the man. (3)

The following remarks, on the meaning of the -d wound," are taken
from Woodman & Tidys' Forensie Medecine :

" RIcHARD WISEMAN, who lived in the reigns of Kings Charles 1. and-Charles
Il., and was Serjeant-Surgeon to the latter, delines a Wound as 'a solution of
continuity in any part of tie body suddenly made by anything that culs or tears,
with a division of the skin.' He goes on to say that by skin he uâderstands
'not only the external culis, but also the inward membranes othe gullet,
ventricle, guts, bladder, urethra, and womb, ail of which are capable of wounds
from sharp instruments, either swallowed or thrust into them.' (4,

In other words, the solution of continuitynmay affect either the skin and
subjacent parts or mucous membranes, and the parts lined by them. But this
delinition excludes so many mechanical injuries, that it has been proposed to use
the word lesion for the general term. Beck states that ' the term wound in legal
medecine comprehends ail lesions of the body, and in this it differs from the
mëãning of the word when used in surgery. The latter only refers to a solution
of continuity, while the former comprises not only these, but also every other
kind of accident, such as bruises, contusions, fractures, dislocations,' &c.

- Lord Lyndhurst, Chief Baron, said- ' The detinition of a wound in criminal
cases, is an injury to the person, by which the skin is broken. If the skin is
broken, and there was a bleeding, that is a wound.' (5)

" On this, Beck properly remarks, that a man may have a bone fractured fromu
a blow, without any breaking of the skin (6)

<'Dr. Taylor remarks, that Wiseman's delinition would include ruptures of
internat organs, such as the liver and spleen. and burns and scalds, as well as
simple fractures and dislocations. On applying to three eminent surgeons, he
obtained the three following definitions:-

'A wound is-
1. A solution of continuity, from violence, oflany naturally continuous parts.
2. An external breach of continuity directly occasioned by violence.
3. An injury to the organic textures by mechanical or other violence.'
"The want of a legal definition formerly allowed the collar bone to be broken

by a hammer or otherwise, provided the skin were not broken, and similar
injuries to be inflicted, and yet the prisoner to escape, because4his was not
considered a wound. (7)

"Now, however, these lesions would be included in the second clause of the
sentence, ' shall by any means whatever wound, or cause any grievous bodily
harm Io any, person, and by any means other than those specified,' etc., etc.,
'with or without any weapon or instrument.' [See the Acts I Vict., c. 85; 14
and 15 Vict., c. 100; and § 11, 15, and 20 of 24 and 25 Vict., c. 100]. Some
medical witnesses have held that there is no wound unless the skin be com-
pletely divided (as in the case tried in 1838, at the Central Criminal Court, in
which a man struck the prosecutor a severe blow on the temple with a heavy
stone bottle, which was broken by the blow, but failed to divide the skin com-

(1) R. v. Briggs, 1 Moo. C. C. 318.
i2 R. v. Withers, 1 Moo. C. C. 284 ; R. v. Payne, 4 C. & P. 558.
(3) R. v. Sheard, 2 Moo. C. C. 13 . 7 C. & P. 846.
(4) Wiseman, " Chirurg. Treat." Book 5, chap. 1.
(5) Lord Lyndhurst's Rem. in Moriarty v. Brooks, 6 C. & P. 684.
(6) Beck Med. Jur.'600.
(7) Reg. v. Wood, Mathew's Dig. 415; 4 C. & P. 381.
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pletely). The skin is said.to be about % to i1 line in thickness, or from to 
of an inch. [Quain and Sharpey, Kôlliker, &c.] Mr. Justice Talfourd held it
absurd to suppose that so thin a thing as the skin could be broken internally
without external wound. Analogywas against him, in the case of the inner
coat of arteries, etc. Yet it is not our wish to insist upon undue refinements.
It would be far .better to accept the continental definition, that 'a wound
includes any personal injury, suddenly arising from any kind of violence applied
externally, whether such injury is external or internai.' On the other hand, all
surgeons are agreed that a division of the true skin is a wound, whether it bleeds
or does not bleed. Wiseman's delinition prudently includes the mucous mem-
branes, for very serious injuries may be, and have been inflicted on the interior
of the body, as in the rectum and vagina, in the throat, mouth, and nostrils, etc.
But simple fractures and the like, and the rupture of internal organs, are still in
a doubtl'ul category as to being wounds or not. Yet Lord Denman's decision in
the Queen's Bench, in November, 1847, includes them by implication. For in
this case an application was made to the Court for a new trial, on the ground
of misdirection on the part of the Chief Baron. An action was b-rougbt against
a medical practitioner for negligence in the treatment of a simple dislocation of
the arm. The words of the declaration were, that the plaintiff had employed
the defendant, who was a surgeon, • for the treatment and cure of certain
wounds, fractures, bruises, complaints, and disorders.' in the application it was
submitted that none of these words applied to the injury in question. Lord
Denman, however, refused the rule, saying, ' It is rather strange that the
pleader should have omitted the most appropriate word; but we think the Chief
Baron was quite right.' Webster defines a wound as ' a hurt given to the body
or aniraal-frame by violence: an injury; a cut; a slash; laceration.' So Milton
of the Fall:

•Earth felt the wound, and Nature from her seat
Sighing through all her works, gave signs of woe,
That all was lost.'

We believe it would not be diflicult to multiply quotations from the poets
to show that the word wound is generally used in the sense of a lesion or injury.
And although in simple fractures, the judges formerly held that these were not
wounds [as in Rex v. Wood, quoted above]; yet severai*recent decisions of the
judges îChief Justice Denman, Justice Parke, &c.,) (1) have overruled this, and held
fractures of the lower jaw, skuli &c., without bloodshed, to be wounds. - There
must be a wounding ; but if there be a wound (whether there be effusion of
blood or not), it is within the statute, whether the wound is internal or external.'
-Justice Parke.

" So that, as Dr, Taylor remarks, it may be reasonably supposed that ruptûres
of internal organs, as well as simple fractures and dislocations, will be consi-
dered as wounds. " (2)

It is not necessary that the wound should be in a vital part; for the real ques-
tion is not what is the wound actually given, but what wound was intended to
be given. (3)

shooting with intent to murder.-Where a defendant was charged with
wounding T., with intent to murder him, and the evidence shewed that the
defendant's intention was to murder M., and that lie shot at and wounded T.,
supposing him to be M., and the jury found that he intended to murder the man
at whom he shot, supposing that he was M., the court held the conviction
right. (4)

(1) See Reg. v. Smith, 8 C. & P. 173 ; R. v. Warman, 1 Den. 183 ; 2 C. & K. 195.
(2) Woodman & Tidy, For. Med. 1044, 1045. '
(3) R. v. Hunt, 1 Moo, C. C. 93 ; R. v. Griffith, 1 C. & P. 298.
(4) R. v. Smith, Dears, 559 ; 25 L. J. fM. C.) 29 ; Arch. Cr. Pl. & Ev. 21 Ed.

750 ; See also P. v. Torres, 38 Cal. 141 ; and Callahan v. S. 21 Ohio St. 306; 2
Bish New Cr. L. Com. s. 741.
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A person, who fired a loaded pistol into a group of people, not aiming at any
particular one, and who bit one of such group, was held guilty of shooting at.
the person he bit, with intent to do grievous bodily harm to that person. (1)

If A. draw a loaded pistol from bis pocket for the purpose of murdering S., but,
before he can do anything further in pursuance of his purpose, some one
snatches the pistol from his hand, it seems that he would be guilty of an
attempt; (2) and at all events, if he put bis tinger on the trigger, and tried to
pull it, and was only prevented frdm doing so by forcible interference of bystan-
ders he would be guilty of the offence- (3)

Under article 3 (o) the expression " loaded arms " means and includes " any
gun; pistol or other arm loaded with gun powder, or other explosive substance,
and ball, shot, slug or other destructive material, or charged with compressed
air and ball, shot, slug or other destructive material."

For the definition of an altempt, see article 64, and full comments thereon,
ante p. p. 40-41.

Subsection (h) of article 232, which is a provision similar to section 15, 24-25
Vict., c. 100, embracing as it does all attempts, by any other means, to comm4t
murder, will include all those cases where machinery used in lowering miners
into mines is injured with intent that it shall break and precipitate the miners,
who may be passing up or down, to the bottom of the pit and also all cases
where steam engines areinjured for the purpose of killing any one. as well as
the cases of sending or placing infernal machines with intent to murder. (4)

223. Threats to murder.-Every one is guilty of an indictable
offence and liable to ten years' imprisonment who sends, delivers or
utters, or diréctly or indirectly causes to be received, knowing the
contents thereof, any letter or writing threatening to kill or murder
any person. R.S.C., c. 173, s. 7.

Under article 3 (ee) " writing " includes any mode in which, and any material
on which, words or ligures, whether at length, or abridged, are written, printed,
or otherwise expressed, or any map or plan is inscribed."

234. Conspiracy to murder.-Every one is guilty of an indictable
offence and liable to fourteen years' imprisonment, who-

(a.) conspires or agrees with any person to murder or to cause
to be murdered any other person, whether the person intended to be
murdered is a subject of ler Majesty or not, or is Within Her
Majesty's dominions or not ; or

(b.) counsels or attempts to procure any person to murder such
other person anywhere, although such person is not murdered in
consequence of such counselling or attempted procurement. R.S.C.,
c. 162, s. 3.

This article is the same in effect as the Imperial statute, 24 and 25 Vict. c. 100,
s. 4, under which it was held in Most's case that the publication and circulation
of a newspaper article may be an encouragement or, attempt to persuade to
murder. although fnot addressed to any person in particular. Tne prisoner had
published and circulated an article written in German, in a newspaper published

(1) I. v. Fretwell, L. & C. 443 ; 33 L. J. (M. C.) 128.
i2) R. v. Brown, 10 Q. B. D. 381 ; 52 L. J. (M. C.) 49.
(3) R. v. Duckworth, [t892] 2 Q. B. 8.
(4) R. v. Mountford, H. & M. C. C. 441 ; 7 C. & P. 242 ; Arcl4. Cr. Pl. & Ev.

21 Ed. 753.
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in that language in London, exulting in the recent assassination or the Czar of
Russia, and commending the murder as an example to ail revolutionists
throughout the world; and at the trial the jury were directed that if they thought
that by-the publication ofthe article the prisoner intended to encourage and did
encourage or endeavor to persuade any person to murder any other person,
whether a subject of Her Majesty or not, and whether within the Queen's
dominions or not, and that such encouragement and endeavoring to persuade
was the natural and reasonable effect of the article, they should tind him guilty.
This direction was held correct. (t)

235. Accessory arter the ract to muder.--Every one is guilty of
an indictable offence, and fiable to imprisonment fbr life, who.is an
accessory after the fact to murder. R.S.C., c. 162, s. 4.

For article 236, see ante p. 156. •

237. Alding and abetttng soleide.-Every one is guilty of an
indictable offence and liable to imprisonment for life who counsels or
procures any person to commit suicide, actually committed in conse-
quence of such counselling or procurement, or who aids or abets any
person in the commission of suicide.

In reference to this subject the English Commissione~rs.jiave the following
remark :-

" By the-present law suicide is murder; and a person who assists another to
commit suicide is an accessory before the fact to murder and liable to capita*
punishment. It appears to us that the abetment of suicide and attempts to
commit suicide ought to be made specilic offences. We provide for this in sec-
tions 183 and 184." (Identical with our articles 237 and 238.%

238. Attempt to commit suieide.-Every one vho attempts to
commit suicide is guilty of an indictable offence and liable te two
years' imprisoument.

Opposite to the section of the English Draft Code corresponding with this
article the Royal Commissioners have the following note :-

" This is the existing law. See Reg., v. Burgess, L. & C. 258."

239. Negîeeting te obtain assistance in entitbith.-Every woman
is guilty of an indictable offence who, with either of the intents
hereinafter 'mentioned, being with child and being about to be
delivered, neglects to provide reasonable assistgnce in her delivery,
if the child is permanently injured thereby, or dies, either just
before, or during, or shortly after birth, unless she proves that such
deatËr or permanent injury was not caused by such neglect, or by any
wrongful act to which she was a party, and is liable to the following
punishment :

(a.) If the intent of such neglect be that the child shall not live.
to imprisonment for life ; ,

(b.) If the intent of such neglect be to conceal the- fact of her
having had a child, to imprisonment for seven years.

Opposite to sections 185 and 186 af the English Draft- Code, which corres-
pond with this article, the Royal Commissioners have the following note

(1) R. v. Most, 7 Q. B. D. 244 ; 50 L. J. (M. C.) 113.
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" These arc new. Women found guilty of concealment oi birth, under the
existing law, (1) have in most cases been really guilty of the acts made substan-
tial ofences by these sections. (Article 239 ) These sections, (article 239,)
would also often afford a means for punishing child murder, where there would
be a practical difliculty in obtaining a conviction for that offence."

In their report the Royal Commissioners say further :-
" The suject of child murder is one as to which the existing law seems to

require alteration At present, no distinction is made between the murder of a
new-born infant, by its inother, and the murder of an adult.

ý Practically this severity defeats itself, and offences, which are really cases
of child-murder, are often treated as cases of concealment of birth simply. The
Bill proposed to meet this by an enactment which, (as amended by the Attorney
General), vould have enabled a jury to convict of manslaughter, instead of
murder, a woman who caused her new-born child's death by an act done when
her power of self-control was greatly weakened. On the whole, we have
preferred to substitute for it the provisions contained in sections 185 and 186."
(Article 239.)

240. Conceailng dead body of chard.-Every one is guilty of an
indictable offence, and liable to two years' imprisonmen t, who disposes
of the dead body of any child in any manner, with intent to conceal
the fact that its mother was delivered of it, whether the child died
before, or during, or after birth. R.S.C., c. 162, s. 49.

On a trial for child murder, the jury, if they acquit on the charge of murder,
may, under article 714, post,-if the evidence warrants it,-convict the accused
of concealment of birth.

It was held, in one case that a foetus not bigger than a man's tinger, but
having the shape of a child, was a child within the meaning of the English
statute against concealment of birth. (2)

Where a woman was delivered of a child whose dead body was found in a
bed amongst the feathers, but there was no evidence to shew who put it there,
and it appeared that the mother had sent for a surgeon when she was confined,
and had prepared clothes for the child, the judge directed an acquittai on the
charge of endeavoring to conceul the birth. (3)

In another case the mother caused the body of her child to be secretly buried
with a view to conceal its birth, and although she had previously allowed the
birth to be known to some persons, it was held that she might be convicted of
the concealment. (4)

The mere denial of the birth is not suflicient to convict. There must be proof
f some act of disposal of the bady after the child's death. (5)

It was held by a majority of the judges, that the putting of the child's dead
bodv between a bed and the mattress, or under a bolster, on whiclh the accused
lay lier head, was a sufficient disposal of it to constitute the offence. (6)

In order to convict a woman of attempting to conceal the birth of her child it
bas been held that a dead body must be found and identified asthat of the child
of which she was delivered. (7)

(1) Meaning the law as now contained in Article 240.
(2) R. v. Colmer, 9 Cox 506.
>3) R. v. Higley, 4 C. & P. 566.
(4)* R. v. Douglas, 1 Moo. C. C. 480.
(5) R. v. Turner, 8C. & P. 755.
(6) R. v. Goldthorpe, 2 Moo. C. C. 244 ; C. & Mar. 335 ; R. v. Perry, Dears 471;

24 L. J. (M. C.) 137. --
(71 R. v. Williams, 1 Cox, 684 ; Arch. Cr, Pl. & Ev. 21 Ed. 828, 829.
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A. placed the dead body of a child of which she had been delivered between a
trunk and the wall of a room in which she lived alone. Being charged with
having liad a child she at first denied it, but being pressed she pointed out
where the body was. Held, that she might be convicted of concealing the birth
of' the child. (1)

PART XIX.

BODILY INJURIES, AND ACTS AND OMISSIONS
CAUSING DANGER TO THE PERSON.

241. wounadng with întent.-Every one is guilty of an indictable
offence and liable to imprisonment for life who, with intent to maim,
disfigure or disable any person, or to do some other grievous bodily
harm to any person, or with intent to resist or prevent the lawful
apprehension or detainer of any person, unlawfully by any means
wounds or causes any grievous bodily harn to any person, or shoots
at any person, or, by drawing a trigger, or in any other manner,
attenpts to discharge any kind of loaded arms at any person. R.S.C.,
c. 162, s. 13.

It will be sufficient to warrant a conviction under this.article il' it be proved
that the defendant wounded, or caused grievous bodily harm Io, or shoi ai, etc.,
any person with intent to maim, disfigure, or disable any person, etc., so that if
A. struck at B. but, C. interposing, received the Iblow, and was wounded, A.
could be convicted of wounding C. with intent to do him grievous bodily harm.

We have already noticed, under article 232, ante. the meaning of the word
wounds," and that wounds may be incieed, punctured, contused or lacerated

wounds.

An incised wound is commonly called a" cut," and is generally produced hy
a weapon with a sharp edge, as a knife, a sword, a scythe, scissors, etc. ; but
some clean sharp cuts and ugly gaping wounds have been known to be pro-
duced with a square poker. or even with the fist or a blunt body, when it strikes
a sharp bony ridge, such as that of the eyebrow, the cheek bone, etc.

Punctured wounds are caused by the penetration of some pointed weapon, or
anything with a sharp point, such as a dagger, a pen-knife, a poniard, a piece
of broken glass, a tobacco pipe, scissor points, arrows, darts, sharp stones, etc.
These wounds are sometimes dangerous and troublesome, from the fact that the
external wound may heal over too soon, and keep the pus confined, or injury
may be done to nerves and blood vessels in the deeper parts of the wound. .\n
instance, given by medical writers, of the dangerous nature of a punctured
wound, is that of a clockmaker who, while picking his ear with the wire stem of
a clock pendulum, was struck on the elbow by a drunken man who thus
caused the wire to pass through- his ear into the brain, and occasionied
his death

A contused wound, is one in which there is considerable bruising, with
discoloration of the surrounding skin, caused by effusion of blood, from small
ruptured vessels into the .surrounding cellular membrane, or sub-cutaneous
tissue. The change of color is produced by the oxidation of the effused blood;

(l R. v. Piché, 30 U. C. C.,P. 409 ; Bur. Dig.· Cr. L. 228.
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and wlien it takes place near the eye, it is popularly called a "black eye."
After from eighteen to twenty-four hours from the commencement of the
discoloration the black or dark-blue coloring begins to grow lighter, and
changes gradually, fron day to day, passing through different shades of green,
yellow, lemon, etc., until it completely disappears. When the blood is effused
in quantity, as for example by the blow of a cricket-bail, such a swelling is
called hæmatoma. or blood tumor. The shape of a bruise may sometimes be an
important item of evidence. Starkie states that on one occasion, in a case of
attempt to murder, the prosecutor had, in his own defence, struck his assailant
with a house door-key, and the marks of contusion produced by the wards of
this key becane the chief ineans of the would-be murderer's identification and
conviction.

In some cases of contused wounds it may take two or three days for the skin
to appear discolored or bruised : and the time taken for the coinpletion of these
changes of color, as well as for the absorption. of the blood, may vary from a few
days to some weeks.

Laceraied wounds are torn and ragged ones, such as are produced by sawing
movements of blunt or jagged instruments, as for example, stones, glass,
earthenware, shots from fire-arms, etc. These wounds are generally dangerous,
from often containing dirt and foreign bodies, such ·as fragments of wadding,
powder, etc., and because they can only heal by granulation and suppuration,
and not by primary union or adhesion.

Some wounds are of a mixed character. When a wound is produced with a
knife, for instance, one part may be cleanly cut or incised, and another may be
hacked or lacerated, and a different force or direction being given to the point
of the knife may cause the wound to be at one end a punctured or pointed
onp.(l)>

242. wounaang.-Every one is guilty of an indictable offence
and liable to three years' imprisonment who unlawfully wounds or
inflicts any grievous bodily harn upon any other person, either with
orwithout any weapon or instrument. R.S.C., c. 162, s. 14.

See comments under previous article and under article 232, ante.

243. Slooting at Her Majesty'a vessels, and wounding public offi.
cers, on duty.-Every one is guilty of an indictable offence and liable
to fourteen years' imprisonment who wilfully-

(a.) shoots at any vessel belonging to Her Majesty or in the
service of Canada ; or

(b) maims or wounds any public officer engaged in the execution
of his duty or any person acting in aid of such officer. R.S.C., c. 32,
s. 213 ; c. 34, s. 99.

, Public officer " is defined by article 3 (w) as " Any Inland Revenue or
customs officer, officer of the army, navy, marine, militia, North-west mounted
police, or other officer ,engaged in enforcing the laws relating to the revenue,
customs, trade or navigation of Canada."

244. Disabiung or drngging witb intent to commit'an indictable
offence.-Every one is guilty of an indictable offence and liable to
imprisonment for life and to be whipped, who with intent thereby

(1) Woodman & T. For. Med. 1047, 1048.
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to enable himself or any other -person to commit, or with intent
thereby to assist any other person in committing any indictable
offence:-

(a.) by any means whatsoever, attempts to choke, suffocate or
strangle any other person, or by any means calculated to choke,
suffocate or strangle, attempts to render any other person insensible,
unconscious or incapable of resistance ; or

(b.) unlawfully applies or administers to, or causes to be taken by.
or attempts to apply or administer to, or attempts or causes to be
administered to or taken by, any person, any chloroform, laudanum
or other stupefying or overpowering drug, matter or thing. R.S.C.,
c. 162, ss. 15 and 16.

See comments under article 232, anle, p. 161.

245. Administering poison.-Every one is guilty of an indictable
offence and liable to fourteen years' imprisonment who unlawfully
administers to, or causes to be administered to or taken by any
other person, any poison or other destructive or noxious thing, so as
thereby to endanger the life of such person, orso as thereby to infliet
upon such person any grievous bodily harm. R.S.C., c&162, s. 17.

246. Every one is guilty of an indictable offence and liable to
three years' imprisonment who unlawfully admitiisters to, or causes
to be administered,to or taken by, any othèr person,- any poison or
other destructiv or noxious thing, with intent to injure, aggrieve or
annoy such peson. R.S C., c. 162, s. 18.

See comments under article 232, ante.

If the poison or destructive or noxious thing. is administered. mercly with
intent to itjure aggrieve or annoy, which in itself would be punishable under
article 246, yet if it does in fact endanger the life .of or inflict grievous bodily
harm upon the person to whoru it is administered it would amount to the higlier
offence covered by and punishable under Article 245. (1)

To warrant a conviction under article 246, it must be proved that the defen-
dant intended the administration of the poison, etc., to injure, aggrieve or annoy
the prosecutor. i2)

Whether the thing is a noxious thing or not.may depend' upon. the qudntity
.administered, some drugs being innoxious in small, and noxious in large
quantities. Thus, where the prisoner was indicted -under sec., 24 of 24 and 25
Vie., c. 100, (which corresponds with the abofe article-246), and the evidence
was that, he had administered cantharides to thesprosecutrix, that a large dose of
cantharides is poisonous, but that the quantity which he administered was
insufficient to produce any effect upon the human system, it was held, by
Cockburn, C. J., and Hawkins, J., that the prisoner could not be convicted of
administering a "destructive and noxious thing," notwithstanding that he
administered it with intent to injure and annoy. (3)

In Wilkins case, supra, the defendant had administered cantharides to a
woman with intent to excite her sexual passion and desire, in order thtat lie

i) Tulley v. Corrie, Ik Cox, 640.
(2) R. v. Wilkins, L. & C. 89 , 31 L. J. (M. C.) 72.
(3) R. v. Hennah, 13 Cox, 547. See comments under article 272, posl.
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might obtain connection with her; and it was lield that this was an administer-
ing with intent to a injure, aggrieve and annoy lier.

In another case the prisoner was indicted for having caused to be taken a
certain noxious thing, namely, hall an ounce of oil of juniper, with intent to
procure miscarriage, and the evidence was that oil of juniper in considerably
less qantities than half an ounce might be taken without any ill elFect, but that
hal an ounce produces ill effects, and to a pregnant woman is dangerous.
Rdd, that the halfounce of juniper oil was a " noxious thing." (t)

247. Causing bodlly inIaries by explosives.-Every one is guilty
of an indictable offence and liable to imprisoument for life who
unlawfully and by the explosion of any explosive substance, burns,
maims, disfigures, disablesor does any grievous bodily harm to any
person. R.S.C., c. 162, s. 21.

24S. Attempt to cause bodlly Injuries by explo.ive..-Every one
is guilty of an indictable offence and liable, in case (a) to imprisonment
for life and in case (b.) to fourteen years' imprisonment. who
unlawfully-

(a.) with intent to burn, maim, disfigure or disable any person, or
to do some grievous bodily harm to any person, whether any bodily
harm is effected or not:-

(i.) causes any explosive substance to explode;
(ii.) sends or delivers to, or causes to be taken or received by,

any person any explosive substance, or any other dangerous or
noxious thing ;

(iii.) puts or lays at any place, or casts or throws at or upon,
or otherwise applies to, any person any corrosive fluid, or any
destructive or explosive substance ; or
(b.) places or throws in, into, upon, against or near any building,

ship or vessel any explosive substance, with intent to do any bodily
injury to any person, whether or not any explosion takes place and
whether or not any bodily injury is efiected. R.S.C., c. 162, es. 22
and 23.

Article 3 (i), ante, defines explosive substance as being and includ-
ing -" any materials for making an explosive substance ; also any
apparatus, machine, implement, or materials used, or intended to be
used, or adapted for cau4ing, or aiding in causing, any explosion in
or with any explosive substance ; and also any part o any such
apparatus, machine or implement."

249. setting spring Guns and Man Traps.-Every one is guilty
of an indictable offence and liable to five years' imprisonment who
sets or places, or causes to be set or placed, any spring-gun, man-
trap, or other engine calculated to destroy human life, or inflict
grievous bodily harm, with the intent that the same or whereby the
same may destroy, or infliet grievous bodily harm upon, any tres-
passer or other person coming in contact therewith.

(1) R. v. Cramp, 5 Q. B. D. 307 ; 49 L. J. (M. C.) 44.
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2. Every one who knowingly and wilfully permits any such
spring-gun, man-trap or other engine which has been set or placed
by some other person, in any place which is in, or afterwards comes
into his possession or occupation, to continue so set or placed shall be
deemed to have set or placed such gun, trap or engine with such
intent as aforesaid.

3. This section does not extend to any gin or trap usually set or
placed with the intent of destroying vermin or noxious animals.
R.S.C., c. 162, s. 24.

This article applies to instruments set with an intention to destroy human
life or to inflict grievous bodily' harm upon human beings, or whereby grievous
bodily harm is actually done to a human being, and therefore it would not
apply to dog-spears set by a man in his own land. (1)

250. Jntentionally endangering the safety of persons on railways.
-Every one is guilty of an indictable offence and liable to imprison-
ment for life who unlawfully-

(a) with intent to injure or to endanger the safety of any person
travelling or being upon any railway.

(i.) puts or throws upon or across such railway any wood, stone,
or other matter or thing;

(ii.) takes up, removes or displaces any rail, railway switch,
sleeper or other matter or thing belonging to such railway, or
injures or destroys any track, bridge or fence of such railway, or
any portion thereof ;

(iii.) turns, moves or divei-ts any point or other machinery.
belonging to such railway;

(iv.) makes or shows, bides or removes any signal or light upon
or near to such railway;

(v.) does or causes to be done any other matter or thing with
such intent; or

(b.) throws, or causes to fall or strike at, against, into or u.pon any
engine, tender, cariage or truck used and in motion upon any
railway any wood, stone or other matter or thing, with intent to
injure or endanger the safety of any person being-in or upon such
engine, tender, carriage or truck, or in or upon any other engine,
tender, carriage or truck of any train of which such first mentioned
engine, tender, carriage or truck forms part. R.S.C., c. 162, ss. 25
and 26.

Asto endangeringproperly by mischief on railways, see article 489, et seq.,post.

251. Negligently endangering the safety of persona on railways.
-Every one is guilty of an indictable offence and liable to two years'
imprisonment who, by any unlawfut act, or by any wilful omission
or neglect of duty, endangers or causes to be endangered the safety
of any person conveyed or being in or upon a railway, or 'aids or
assists therein. R.S.C., c. 162, s. 27.

(1) Jordin v. Crump, 8 M. & W. 782; Arch. Cr. Pl. & Ev. 21 Ed. 775.
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A passenger railway line constructed and completed under the power con-
ferred by an act of parliament, but not yet begun to be used for the conveyance
of passengers, but only for the carriage of materials and workmen was held to
be within the English act against mischief on railways. (1)

252. Negligently causingb odiar Injury to any person.-Every one
is guilty of an indictable offence and liable to two years' imprison-
ment who, by any unlawful act, or by doing negligently or omitting
to do any act which it is his duty to do, causes grievous bodily
injury to any other person. R.S.C., c. 162, s. 33.

253. InjurIng persons by furlous ariving.-Every one is guilty of
an indictable offence and liable to two years' imprisonment wbo,
having the charge of any carriage or vehicle, by wanton or furious
driving, or racing or other wilful misconduct, or by wilfuf neglect,
does or causes to be done any bodily harm to any person. R.S.C., c.
162, s. 28.

254. Preventing the saving of a shipwrecked person's life.-Every
one is guilty of an indictable offence and liable to seven years'impri-
sonment who,

(a.) prevents or impedes, or endeavours to prevent or impede any
shipwrecked person in bis endeavour to save bis life ; or

(b.) who without reasonable cause prevents, or impedes, or endea-
vours to prevent or impede, any person in his endeavour to save
the life of any shipwreckedperson. R.S.C., c. 81, s. 36.

. Under article 3 (r) the term " shipwrecked person' includes " any person
belonging to, on board of or having quitted any vessel wrecked, stranded, or in
distress at any place in Canada."

255. Leaving ioles in the Ice and excavations, unguarded.-Every
one is guilty of an offence and liable, on summary conviction, to
a fine or imprisonment with or without hard labour (or both) who--

(a.) cuts or makes, or causes to be eut or made,any hole,opening.
aperture or place, of sufficient size or area to endanger human life,
through the ice on any navigable or other water open to or frequented
by the public, and leaves such hole, opening, aperture or place, while
it is in a state dangerous to human life, whether the same is frozen
over or not, uninclosed by bushes or trees or unguarded by a guard
or fence of sufficient height and strength to prevent any person from
accidentally riding, driving, walking, skating or falling therein ; or

(b.) being the owner, manager or superintendent of any aban-
doned or unused mine or quarry or property upon or in which any
excavation bas been or is hereafter made, of a sufficient area and
depth to endanger buman life, leaves the same unguarded and
uninclosed by a guard or fence of sufficient height and strength to
prevent any person from accidentally riding, driving, walking or
falhing thereinto; or

l1) R. v. Bradford, Bell, 268; 29 L. J. (M. C.), 171.
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(c.) omits within five days after conviction of any such offence to
make the inclosure aforesaid or to construct around or over such
opening or excavation a guard or fence of such héight and strength.

2. Every one whose duty it is to guard such hole, opening, aper-
ture or place is guilty of manslaughter, if any person loses his life by
accidentally falling therein while the same is unguarded. R.S.C., c.
162, ss. 29, 30, 31 and 32.

256. Sending Unseaworthy ships to sea.-Every one is guilty
of an indictable offence ed liable to five years' imprisonment, who
sends, or attempts to send, or is a party to sending, a ship registered
in Canada to sea, or on a voyage on any of the inland waters of
Canada, or on a voyage from any port or place on the inland waters
of Canada to any port or place on the inland waters of the United
States, or on a voyage from any port or place on the inland waters
of the United States to any port or place on the inland waters of
Canada, in such unseaworthy state, by reason of overloading, or un-
derloading or improper loading, or by reason of being insufficiently
manned, or from any other cause, that the life of any person is likely
to be endangered thereby, unless he proves that he used all reason-
able means to insure her being sent to sea or on such voyage in a
beaworthy state, or that her going to sea or on such voyage in such
unseaworthy state was, under the circumstances, reasonable and
justifiable. 52 Vict., c. 22, s. 3.

257. Taking Unseawortby ships to sea.-Every one is guilty of
an indictable offence and liable to five years' imprisonment who, being
the master of a ship registered in Canada knowingly takes such ship
to sea, or on a voyage on any of the inland waters of Canada, or ou
a voyage from any port or place on the inland waters of Canada to
any port or place on the inland waters of the United States, or on a
voyage from any port or place in the United States to any port or
place on the inland waters of Canada, in such unseaworthy state, by
reason of overloading or underloading or improper loading, or by
reason of being insufficiently manned, or from any other cause, that
the life of any person is likely to be endangered thereby, unless ho
proves that her going to sea or on such voyage in such unseaworthy
state was, under the circumstances, reasonable and justifiable. 52 V.,
c. 22, s. 3.

Article 546, posi, provides that no person shall be prosecuted for any offence
under the above two sections, 256 and 257, without the consent of the Minister
of Marine and Fisheries.

PART XX.

ASSAULTS.

258. neanntion.-An assault is the act of intentionally applying
force to the person of another, directly or indirectly, or attempting
or threatening, by any act or gesture, to apply force to the person
of another, if the person making the threat has, or causes the other
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to believe, upon reasonable grounds, that he has, present ability to
effect lis purpose, and in either case, without the consent of the other
or with such consent, if it is obtained by fraud.

The following arc given as examples of what amounts to an assault, namely;
striking at another with a cane, stick or the list, although the person striking misses
his ain; (1) drawing a sword or bayonet, or throwing a bottle or glass with
intent to strike; presenting a loaded gun at a man who is within the distance to
which the gun will carry; (*2) pointing a pitchfork at him when with in reach of it.
A person, who presents a firearm, which he knows to be unloaded, at another,
who does not know that it is unloaded, and so near that it might produce injury,
if it were loaded and went off, commits an assault. (3) (See article 109, (anie p 61),
which makes this a substantive offence punishable by S10) fine).

It lias been held that a magistrate'has no right to order the medigal examin-
ation of the person of a prisoner, and that, therefore, such an examination,
pursuant to such an order, of the person of a female, in custody, charged witi
concealment of birth, and made against her consent, was an assault. (4)

If a medical man unnecessarily strip a fenale patient naked, under pretence
that he cannot otherwise judge of her illness, it is an assault. (5)

If A. advance, in a threatening attitude, towards B., to strikt. him. and he
is stopped just before he is near enough for his blow to take eflct, it is an.
assault (6)

The following are also examples of what under the above article would be an
assault, and what, under the common law would amount to a battery, namely;
any touching or laying hold however triflingl of another's body or clothes, in an
angry, revengeful, rude, insolent or hostile manner; (7) as for instance, thrusting
or pushing him, in anger ; holding him by the arn ; spitting in his face
jostling him out of the way ; pushing another man against him; (8) throwing a.
squibtt him; striking a horse upon which he is riding, whereby he is thrown. (9)

It is a good defence to prove that the alleged assault happenect by misadven-
turc. Thus, if a horse run away with his rider and run against a man it would
be no assault and the rider would not be punishable, unless he were guilty of
some culpable negligence. (10)

It is also a good defence to prove that the alleged assault happened whilst the
defendant was engaged in an amicable contest, as, some sport or game which.
was not unlawful nor dangerous. (il1)

It is likewise a good defence to prove that the alleged assault was merely the.
lawful and moderate correction of a child by its parent, or of a servant by his
master, or of a scholar by his teacher. (12)

See ante, p. 144 et seq., as to self-defence, etc.

(1) 2 Roll. Abr. p. 554, pl. 45.
(2> B. v. St. George, 9 C. &- P. 483 ; R. v. Baker, I C. & K. 254 ; Osborn v.

Veitch, I F. & F. 317 ; Read v. Coker, 15 C. B. 850 ; 1 Hawk, c. 62, s. 1.
(3) R. v. St. George, supra.
(4) Agnew v. Jobson, 13 Cox, 625.
(5) H. v. Rosinski, 1 Moo. C. C. 12.
(6) Stephens v. Myers, 4 C. & P. 660.
(7) 1 Hawk. c. 62, s. 2; Rawlings v. Till, 3 M. & W. 28 ; Coward v. Baddeley,

4 H. & N. 278 ; 28 L. J. (Exch.) 290.
(8) Bull. N. P. 16.
(9) I Mod 2' ; W. Jones, 444 ; Arch. Cr. Pl. & Ev. 21 Ed. 758.
(10) Gibbons v. Pepper, 2 Salk, 637; See also, comments on excusable homi-

cide, ante pp. 143, 144.
(l1) Fost 260 ; Com. Dig. Pleader, 3 M. 18.
(12) I Hawk. c. 60, s. 23 ; c. 62, s. 2 ; 2 Bos. & P. 224.
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The xlefendant may justify an assault by proving that he committed it in
defence of his possession, as, for instance, to restrain the prosecutor from taking
his goods, or to remove the prosecutor out of the defendant's house, or to
prevent him from> entering it, provided the force used in any of these cases be
no more than is necessary. 11)

In the case of a trespass, without actual force. the owner of the close, etc., or
the occupier or possessor of a house, etc., must first request the trespasser to
depart before he can justify laying his hand on him for the purpose of removing
him ; and even, after refusal, he can only justify such force as is necessary to
efTect his removal ; but, if the trespasser use force then the owner or possessor
may oppose force to force. (2)

As to justitication of peace officers using force in making arrests, serving
process, etc., sec article 31 et seq. anie.

259. Indeeent assanits on remalen.-Every one is guilty. of an
indictable offence and fiable to two years' imprisonment, and to be
whipped, who-

(a.) indecently assaults any female; or

(b) does anything to any female by her consent which but for
suc consent would be an indecent assault, such consent being
obtained by false and fraudulent representations as to the nature
and quality of the aet. 53 V., C. 37, B. 12.

If, on an indictment for an indecent assault, it appears that the woman con-
sented to the assault, under circumstances shewing that the consent was
obtained by fraud, such consent will constitute no defence ; such a case being
expressly provided for by sub-section (b) of the above article. (3)

In the case of R. v. Case, supra, the facts were these. Case, a medical man
had connection with a girl fourteen years of age under the pretence that lie was
thereby treating lier nedically for the complaint for which he was attending ber,
she making no resistance so ely from the bond fide belief that such was the case.

It was lield that this was certainly an indecent assault, and probably a rape.
Where on the trial of an indictment for indecent assault the prosecutrix

denies, on cross-examination, having had intercourse with a third person named
to lier, such person cannot be called to contradict lier upon this answer. (4)
If, however, on cross-examination, the-prosecutrix denies having had previous
intercourse with the accused, evidence may, in that case be given te con-
tradict her. (5)

Under the Canada Evidence Act, 1893, sec. 4, post, the defendant, and aiso
the husband or wife of the defendant, is, in these cases, as well as in all other
criminal cases, a competent, though not compellable witness.

Evidence ot chid.-Article 685 contains the following provisions;

1. Where, upon the hearing or trial of any charge for carnally
knowing or attempting to carnally know a girl under fourteen or of

(1) See articles 48, 49, and 50, ane, p. 32; and articles 53 and 54, ante, p. 33
and 34; see, also, 2 Rol. Abr. 548, 549.

(2) Weaver v. Bush, 8 T. R. 78; 2 Salk. 641. See Illustrations; aide, pp. 33
and 34.

(3) For decisions to the samae effect, see R. v. Case, 1 Den. 580 ; 19 L. J. (M. C.)
174; R. v. Bennett, 4 F.& F. 1105.

(4) R. v. Holnes, L. R., t C. C. R. 334; 41 L. J. (M. C.) 12.
(5) R, v. Riley, 18 Q. B. D. 481 ; 56 L. J. (M. C.) 52.



INDECENT ASSAULTS, ETC.

any charge under section two hundred and fifty-nine for indecent
assault, the girl in respect of whom the offence is charged to have
been committed, or any other child of tender years who is tendered
as a witness, does not, in the opinion of the court or justices, under-
stand the nature of an oath, the evidence of such girl or other child
of tender years may be received though not given upon oath if, in
the opinion of the court or justices, as the case may be, such girl or
other child of tender years is possessed of sufficient intelligence to
justify the reception of the evidence and understands the duty of
speaking the truth.

. 2. But no person shall be liable to be convicted of the offence,
unless the testimony admitted by virtue of thiesection, and given on
behalf of the prosecution, is corroborated byýL>ome other material
evidence in support thereof implicating the accused.

" 3. Any witness whose evidence is admitted under this section is
liable to mdietment and punishment for perjury in all respects as if
he or she had been sworn."

Section 25 ef the Canada Evidence Act 1893, post, extends these provisions to
ail other legal proceedings, besides cases of indecent assault, etc.

260. ndecent assaulta onmale.-Every one is guilty ofan indict-
able offence and liable to ten years' imprisoument and to be ivhipped
who assaults any person with intent to commit sodomy, or who,
being a male, indecently assaults any other person. R.S.C., c. 157,
s. 2. (As amended by 56 Vict. c. 32.)

261. conent or chid under fourteen no derene.-It is no de fence
to a charge or indictment for any indecent assault on a young person
under the age of fourteon years to prove that he or she consented to
the act of indecency. 53 V., c. 37, s. 7.

This article will apply to all offences, which include an indecent assault,
committed either upon male or female children.

262. Assaults oeeasioning bodily harm.-Every one who commits
any assault which.occasions actual bodily harm is guilty of an indice-
able offence and liable to three years' imprisonment. R.S.C., c. 162,
8. 35.

263. Aggravated aasauite.-Every one is guilty of an indictable
offence and liable to two years' imprisonment who-

(a.) assaults any person with intent to commit any indictable
offence ; or

(b.) assaults any public or peace officer engaged in the execution
of his duty, or any person acting in aid of such officer ; or

(c.) assaults any person with intent to resist or prevent the lawful
. apprehension or detainer of himself, or of any other person, for any

ofience ; or

(d.) assaults any person in the lawful execution of any process
against any lands or goods, or in making any lawful distress or

12
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seizure, or with intent to rescue any goods taken under such process,
distress or seizure. R.S.C., c. 162, s. 34.

(e.) on any day whereon any poll for any election, parliamentary
or municipal, is being proceeded with, within the distance of two
miles from the place where such poll is taken or held, assaults or
beats any person.

In the case of an assault upon a public or peace officer the fact that the
accused did not know that the person assaulted was a peace officer, or that le
was acting in the execution of his duty will be no defence. (1)

As to resisting or wilfully obstructing a public oficer, see art. 144, ante, p. 85.

264. Rianapping.--Every one is guilty of an indictable .offence
and liable to seven years' imprisonment who, without lazwful authority,
forcibly seizes and confines or imprisons any other person within
Canada, or kidnaps any other person with intent-

(a.) to cause such other person to be secretly confined or impri-
soned in Canada against his will;. or

(b.) to cause such other person to be unlawfully sent or trans-
ported out of Canada against his will ; or

(c.) to cause such other person to be sold or captured as a slave,
or in any way held to service against bis will.

2. Tpon the trial of any offence under this section the non-resis-
tance of the person, so kidnapped or unlawfully confined, thereto,
shall not be a defence, uuless it appears that it was not caused by
threats, duress or force or exhibition of force. R.S.C., c. 162, s. 46.

The intent applies as well to the seizing and conflning or imprisoning as to
the kidnapping (2).

The expression" kidnapper " seems to have been derived from " kid ",-the
slang name for a child,-and " nappe ", (Danish), signifying, to snatch at ; and
originally meant, one who snatches at children, or " kids." (3)

At common law, kidnapping, or the stealing and carrying away or secreting
of any person was an offence formerly punishable by fine, imprisonment, and the
pillory. (4)

By the Roman law plagium, (manstealing, or kidnapping), was the abduction
or stealing of a free person, or of the slave of another. By the Lex Fabia the
penalty was a pecuniary one ; but, after the crime of kidnapping became coin.
mon, the punishment was increased to banishment, and, mn some cases, was
capital. (5)

Under the old Jewish law manstealing was punishable with death. (6)
The question sometimes arises, in connection.with the law of extradition, as

to the right to kidnap, and the effect of kidnapping, in a foreign state, a person
who has taken fliglit after committi g a crime in his own country, and of forcibly

(1) R. v. Forbes, 10 Cox, 362 ; Arch. Cr. Pl. & Ev. 21 Ed. 784.
(2) Cornwall v. R., 33 U. C. Q. B. 106: Bur. Dig. 246.
(3) Brewer's Dict. 475.
(4) 1 East P. C. c. 9, s. 3, p. 429 : Rex v. Bally, Comb. 10 ; 4 BI. Com. 219.
(5) Lord Mackenzie's Rom. L. 361, 362.
(6) Deut. chap. 24, v. 7.
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bringing him back to the country from whose justice lie has escaped. A case
of this kind came u) in the United States Supreme Court. in December 1886,
upon an appeal against a judgment of the Supreme Court of Illinois cdnfirming a
conviction upon an indictment tried in that state for larceny. In that case it
appears that, after committing the offencein the Stateof Illinois, the prisoner fled
to and was afterwards kidnapped in a foreign country and brought back by force,
against his will, into the jurisdiction of the state whose law he had violated: and
the Supreme Court held that it could give no relief, that the treaties of extradition
to which the United States are parties do not guarantee a fugitive from the justice
of one of the countries an asylum in the other. and do not give him any greater
or more sacred right of asylum than he had before, but that they only make
provision that, for certain crimes, he shall be deprived of that asylum and be
surrendered to justice, in the mode prescribed by the treaties. The Court
further held that a trespass, committed by a kidnapper, unauthorized by and
not professing to act under any authority from either government, Ïvas not a
case provided for in the extradition treaty, that the remedy would be by a
proceeding against such kidnapper by the government whose law was violated,
or else by the party injured ; and that as to how far the forcible transfer of the
fugitive, so as to bring him back into the state where his ofTence vas committed,
might have been set up, before he was iried, as a ground against the riglit to
try him, that was the province of the state Court to decide. The text of the
judgment as delivered by Miller, J., is as follows:

" The plaintiff in error, Frederick M. Ker, was indicted, tried and convicted
in the Criminal Court of Cook county, Illinois, for larceny. The indict-
ment also included charges of embezzlement. During the proceedings connected
with the trial, the defendant presented a plea in abatement, which, on demurrer,
was overruled, and the defendant refusing to plead furLher, a plea of not guilty
was entered for him, according to the statute of that state, by order of the court,
on which the trial and conviction took place.

" The substance of the plea in abatement, which is a very long one, is that the
defendant being in the city of Lima, in Peru, after the offences were charged to
have been committed, was in fact kidnapped and brought to this country against
his will. Bis statement is that application having been made by the parties who
were injured, Governor Hamilton, of Illinois, made his requisition in writing to
the secretary of state of the United States. for a warrant requesting the extradi-
tion of the defendant by the executive of the Repubtic of Peru, from that country
to Cook county ; that on the 1st day of March, 1883, the president of the United
States issued his warrant, in due form, directed to Henry G. Julian, as
messenger, to receive the defendant from the authorities of Peru, upon a charge
of larceny. in compliance with the treaty between the United States and Peru on
that subject ; that the said Julian, having the necessary papers with him,
arrived in Lima, but, without presenting them to any officer of the Peruvian
government, or making any demand on that goverament for the surrender of
Ker, forcibly and with violence arrested him, placed him on board the United
States vessel Esses, in the harbor of Callao, kept him a close prisoner until the
arrival of that vessel at Honolulu, where, after some detention, he was transferred
in the same forcible manner on board another vessel, to wit, the City of Sydney,
in which he was carried a prisoner to San Francisco, in the State of California.
The plea then states that before his arrival in that city, Governor Hamilton had
made a requisition on the governor of California, under the laws and constitution
of the United States, for the delivery up of the defendant as a fugitive from
justice, who had escaped to that state on account of the same offences charged
in the requisition on Peru and in the indictment in this case. The requisition
arrived, as the plea states, and was presented to the governor of California, who
made his order for the surrender of the defendant to the person appointed by the
governor of Illinois. namely, one Frank Warner, o-i the 25th day of June, 1883.
The defendant arrived in the city of San Francisco on the 9th day of July
thereafter, and was immediately placed in the custody of Warner, under the
order of the governor of California, and, still a prisoner, was transferred by him
to Cook county, where the process of the Criminal Court was served upon him
and he was held to answer the indictment already mentioned.

"The plea is very full of averments that the defendant protested, and was
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rcfused any opportunity whatever, from the time of bis arrest in Lima until he
was delivered over to the authorities of Cook county, of communicating with
any person or seeking any advice or assistance in regard to procuring his release
by legal process or otherwise; and he alleges that this proceeding is a violation
of the provisions of the treaty between the United States and Peru, negotiated
in 1870, which was finally ratilied by the two governmerits-and-proclaimed by
the president of the United States, Júly 27th, 1874. 18 Stat. 719..

" The judgment of the Crîminal Court of Cook county, Illinois, as carried
by writ of error to the Supreme Court of that state, and there, affirried, against
which judgment the present writ of error is directed. The assignients-of error
made here are as follows :

'Firs. That said Supreme Court of.Illinois erred in afflirming the judgment
of said Criminal Court of Cook county, sustaining the demurrer to plaintiff in
error's plea to the jurisdiction of said Criminal Court.
© " ' Second. That said Supreme Court of Illinois erred in its judgment aforesaid,
in failing to enforce the full faith and credit of the federal treaty with the
Republic of Peru, invoked by plaintiff in error in his said plea to the jurisdiction
of said Criminal Court.'

"The grounds.upon which the jurisdiction of this court is invoked may be
said to be three, though from the briefs and arguments of the courisel it is
doubtful whether, in point of fact, more than one is relied upon. It is contendted
in several places in the brief that the proceedings in the arrest in Peru, and the
extradition and delivery to the authorities of Cook County, were not ' due process
of law,' and we may suppose, although it is not so alleged, that this reference is
to that clause of article I of the amend mentsato the constitution of the United
States which declares that no state shall deprive any person of life, liberty, or
property, ' without due process of law.' The ' due process of law' here
guaranteed is complied with when the party is regularly indicted by the proper
grand jury in the state court, has a trial according to the forthis and modes
prescribed for such trials, and when in that trial and proceedings, he is deprived
of no rights to which'he is lawfully entitled. We do not intend to say that
there may not be proceedings previous to the trial, in regard to which the
prisoner could invoke in some manner the provisions of this clause of the consti.
tution, but, for mere irregularities in the manner in which he may be brought
into the custody of the law, we do not think lie is entitled to say that he should
not be tried at all for the crime with which he is charged in a regular indict-
ment. He may he arrested for a very heinous offence by persons without any
warrant, or without any previous complaint, and brought before a proper ofticer,
and this may be in some sense said to be 'without due process of law.' But it
would -hardly be claimed that after the case had been investigated and the
defendant held bythe proper authorities to answer forthe crime, he could plead
that he was first arrested ' without due process of law.' So, here, when [ound
within the jurisdiction of the State of Illinois and liable to answer for a crime
against the laws of that state, unless there was some positive provision of the
constitution or of the laws of this country violated in bringing him into court, it
is not easy to see how he can say that he is there ' without due process of law/
within the meaning of the constitutional provision.

So, also, the objection is made that the proceedings between the authorities
of Illinois and of California were not in accordance with the act of congress on
that subject, and especially that, at the time the papers and warrants were
issued from the governors of California and Illinois, the defendant was not
within the State of California and was not there a fugitive from justice. This
argument is not much pressed by counsel, but the effort is to connect it as a
part of the continued trespass and violation of law which accompanied ithe
transfer from Peru to Illinois, It is sufmicient to say, in regard to that part of
this case, that when the governor of one state voluntarily surrenders a fugitive
from the justice of another state to answer for his alleged offences, it is hardly
a proper subject of inquiry on the trial of the case to examine -into the details of
the proceedings by which the demand was made by one state and -the manner
in which it was respônded to. by the other. The case does riot stand, when the
party is in court and required to plead to an indîctment; as it would have stood
upon a writ of habeas corpus in California, or in any states through which he
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was carried in the progress of his extradition, to test the authority by which he
was held ; and we can see in the mere fact that the papers under which he was
taken into custody in California we'e prepared and ready for him on his arrival
from Peru, no sufficient reason for an abatement of the indictment against him
in Cook county, or why he should be discharged from custody without a trial.

" But the main proposition insisted on, now, is that by virtue of the treaty of
extradition Vith Peru the defendant acquired by his residence in that country a
right of asylum, a right to he free from molestation for the crime committed in
Illinois, a positive right in him that he should only be forcibly removed froin
Peru to the State of Illinois in accordance with the provisions of the treaty, and
that this right is one which he can assert in the courts of the United States in
all cases, whether the removal took place under proceedings sanctioned by the
treaty, or under proceedings which were in total. disregard of that treaty,
amounting to an unlawful and unauthorised kidnapping.

" This view is presented in various forms and repeated in various shapes in
the argument of Counsel. «Tle fact that this question wasraised itithe Supreme
Court of Illinois may be said to confer jurisdiction on this court, because, in
making this claim, the defendant asserted a right under a treaty of the United
States, and, whether the assertion was well founded or not, this court has
jurisdiction to decide it ; and we proceed to inquire into it.

"There is no language in this treaty, or in any other extradition treaty made
by this country, which says in terms that a party fleeing from the United States
to escape punishment for crime becomes thereby entitled to an asylum in the
country tà which he has fled; indeed, the absurdity qf such a proposition would
at once prevent the making of a treatyeof that kind. It will not be for a moment
contended that the government of Peru could not have ordered Ker out of the
country on his arrival, or at any period of his residence there. If this could be
done, what becomes of his right of asylum ?

"Nor can it be doubted that the government ofPeru could of its own accord,
without any demand from the United States, have surrendered Ker toan agent
of the State of Illinois, and that such surrender would have been valid within the
dominions of Peru. It is idle, therefore, to claim that, either by express terms or
by implication,.there is given te a fugitive from the justice of one of these countries
any right to remain and reside in the other ; and, if the right of asylum means
anything, it must mean this. The right of the goverament .of Peru voluntarily to
give a party in Ker's condition an asylum in that country, is quite a different
thing from the right in him to demand and insist upon security in such an
asylum. The treaty so far as it regulates the right of asylumu at all, is intended
to limit this right in the case of one proved to be a criminal fleeing from justice,
so that, on proper demand and proceedings had therein, the government of the
côuntry of the asylum shall deliver him up to the country in which the crime
was committed. And to this extent alone, the treaty regulates or imposes a
restriction upon the right of the government of the country of the. asylum to
protect the criminal from removal therefrom.

" In the case before us the plea shews that although Julian went to Peru with
the necessary papers to procure the extradition of Ker under the treaty, those
papers remained in his pocket and were never brought to light in Peru; that no
steps were taken under them, and that Julian, in seizing upon the person of Ker
and carrying him out of the territory of Peru into the United States, did not act
nor profess to act, under the treaty. In fact, that treaty was not called into
operation, was not relied upon, was not made the pretext for arrest, and the facts
show that it was a clear case of kidnapping within the dominions of Peru,
without any pretence of authority under the treaty or from the government of
the United States.

"In the case of Uniled Siates v. Rauscher, (1) just decided, and considered
with this, the effect of extradition proceedings under a treaty was very fully
considered, and it was there held that when a party was duly ~surrendered- by
proper proceedings, under the treaty of 1842 with Great eritain, he came to this
country clothed with the protection which the nature of such proceedings and

(1) United States v. Rauscher, 11 Cr. L. Mag. I78.
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.the true construction of the treaty gave him. One of the rights with which he
-was thus clothed. both in regard to -himself and in good faith to the country
which lad sent him here, was that lie should be tried for no other offence than
the one for which he was delivered under the extradition proceedings. If Ker
had been brought to this country by proceedings under the treaty of 1870-. 74
with Peru, it seems probable, from the statement of the case in the record, Iliat
lie might have successfully pleaded that he was extradited for larceny, and
convicted, by the verdict of a jury, of embezzlement : for the statement in the
plea is that the demand made by the president of the United States, if it had
been put in operation, was for an extradition for larceny, although some forms
of enbezzlement are mentioned in the treaty as subjects of extradition. But it
is quite a different case when the plaintiff in error comes to this country in the
manner in -which he was brought here, clothed with no rights which a proceeding
under the treaty could have given him, and no duty which this country owes to
Peru or to him under the treatv.

" We think it very clear, therefore, that in invoking thejurisdiction of this court
upon the ground that the prisoner was denied a right conferred upon him by a
treaty of the United States, he has failed to establish the existence of any such right.

" The question of how far his forcible seizure in another country, and transfer
by violence, force, or fraud, to this country. could be made available to resist
trial in the state court, for the offence now charged upon him, is one which we
do not feel called upon to decide, for in that transaction we do not see that the
constitution, or laws, or treaties, of the United States guarantee him any pro-
tection. There are authorities of the higliest respectability which hold that such
forcible abduction is no sufficient reason why the party should not answer when
brought within the jurisdiction of the court which lias the riglit to try him for
such an ofTerice. and presents no valid objection to his trial in such court. (l)

" However this may be, the decision of that question is as much within the
province of the state court, as a question of common law, or of the law of
nations, of which that court is bound to take notice, as it is of the courts of the
United States. And though we might or might not differ with the Illinois court
on that subject, it is one in which we have no right to review their decision.

" It must be remembered that this view of the usubject does not leave the
prisoner or the government of Peru without remedy for his unauthorized seizure
within its territory. Even this treaty with that country provides, for the extra-
dition of persons charged with kidnapping, and on demand from Peru, Julian,
the party who is guilty of it, could be surrendered and tried in its courts for
this violation of its laws The party himself would probably not be without
redress. for he could sue Julian in an action of trespass and false imprisonment,
and the facts set out in the plea would without doubt sustain the action.
Wliether lie could recover a sum suflicient to .justify the action would probably
depend upon moral aspects of the case, which we cannot here consider.-

" We must, therefore, hold that so far as any question in which this'court
can revise the judgment of the Supreme Court of the State of Illinois is presented
to us, the judgment must be aflirmed." (2)

265. common Assauns.-Every one who commits a common
assault is guilty of an indictable offence and liable, if convicted upon
an indictment, to one year's imprisonment, or to a fine not exceeding
one hundred dollars, and on summary conviction to a fine not exceed-
ing twenty dollars and costs, or to two months' imprisonment with
or without bard labour. R.S.C., c. 162, s..36.

(1) The learned judge here cites the following authorities: Ex parle Scolt,
9 Barn. & C. 446 (1829); Lopez e Sattler's Case, 1 Dears. & B. C. C. 5-15: Siale v.
Smith, I Bail. (S. C.) L. 283 (1829); S. C., 19 Am. Dec. 679; State v. Brewster,
7 Vt. 118 (1835); Dow's Case, 18 Pa. St. 37 (1851); Sate v. Ross and Mann, 21
Iowa 467 (1866); Ship Richniond v. United States (77e Richmond), 9 Cranch
(U. S.) 102.

(2) Ker v. State of Ili., 9 Cr. L. Mag., 201.
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See comments under article 258, ante.
Under the provisiohs of part LV, post, (Articles 782-802), magistrates are

empowered, under certain circumstances, and under certain conditions, to try,
summarily, persons charged with certain indictable offences,-the consent of the
accused being required in some cases, and, in some cases, not. Amongst the
indictable offences thus subject, under part LV, to summary trial, are included
cases of aggravated assault, indecent assaults, etc., as will be seen by article 783,
which provides, amongst other things, that, -

"Whenever any person is charged before a magistrate with having committed
an aggravated assault by unlawfully and maliciously inflicting upon any other
person, either with or without a weapon or instrument, any grievous bodily
harm, or by unlawfully and maliciously wounding any other person ; or

" With having committed an assault upon any female whatsoever, or upon any
male child whose age docs not, in the opinion of the magistrate, exceed fourteen
years, such assault being of a nature which cannot, in the opinion of the magis-
trate, be sufficiently punished by a summary conviction before him under any
other part of this Act, and such assault, if upon a female, not amounting, in bis
opinion, to an assault with intent to commit a rape; or

" With having assaulted, obstructed, molested or hindered any peace officer or
public oflicer in the lawful performance of his duty, or with intent to prevent
the performance thereof:-

" The magistiate may, subject to the provisions lereinafter made, hear and
determine the charge in a summary way."

By articles 797, 798 and 799, it is provided, in reference to these summary
trials of indictable offences, that, " whenever the magistrate finds the offence not
proved, he shall dismiss the charge, and make out and deliver to the person
charged a certificate under bis hand stating the fact of such dismissal ;." that
-every conviction under this part shall have the same effect as a conviction
upon indictment for the same offence ; and that " every person who obtains a
certificate of dismissal or is convicted under the provisions of this part, shall be
released from all further or other criminal proceedings for the same cause. "

Provisions similar to these are contained in the Imperial Statute, 42-43 Vict.,
c. 49, (The summary jurisdiction Act 1879.)

Provision is also made by article 864, posi, that a charge of assault and
battery may be tried summarily in any case where neitherof the parties objects:
but, if either party objects it cannot be so tried ; and even in cases where the
parties do not object the justice may, if he thinks the agsault or battery com-
plained of a fit subject for prosecution by indictment, deal with it as such.

Subsection 8 of article 842, post, enacts that no justice shall hear and deter-
mine any case of assault and battery in which any title to or interest in lands
or real property arises.

By articles 865 and 867, (which are similar, in effect, to sections 44 and 45 of
the English Statute 24-25 Vict., c. 100,) it is enacted that ; " If the justice, upon
the bearing of any case of assault or battery upon the merils where the complaint
is preferred by or on behalf of the person aggrieved, under the next* preceding
section, deems the offence not to be proved, or finds the assault or battery to bave
been justified. or so trifling as not to merit any punishment, an .1 accordingly
dismisses the complaint, he shall forthwith make out a certificate under bis
band stating the fact of such dismissal, and shall deliver such certificate to the
person against whom the complaint was preferred ; " and that " If the person
against whom any such complaint has been preferred, by or on the behalf of
the person aggrieved, obtains such certificate, or, having been convicted, pays
the whole amount adjudged to be paid, or suffers the imprisonment, or imprison-
ment with hard labour, awarded, he shall be released from ail further or other
proceedings, civil oreriminal, for the sane cause.

The certifìcate of dismissal can only be granted when there bas been a fuit
hearing upon the merits. If the certificate is granted on a withdrawal of the
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charge, before hearing,.it will be no bar to subsequent proceedings for the same
assault. (1)

The effect of the certificate of dismissal, wlien granted, on an acquittal, or, or
payment of the penalty or suffering the punishment imposed, on a conviction, as
the case may be, is to release the defendant from all other proceedings for the
same cause.

It has been held, in England, that the meaning and intent of the enactments
above mentioned, in connection with summary trials, is that when a case so
summarilydealt with has been dismissed by the magistrate or justice,on ils merils,
the defendant has the riglit, ex debilo justitiv, to receive from the magistrate or
justice, the certificate of dismissal, and that the clause which refers to the
making out of the certificate, and which contains the word forthwith, means that
such certificate is to be made out forthwilh on the defendant making application
for it. (2)

A summary conviction for assault has, accordingly, been held to be a bar to
a subsequent indictment for a felonious stabbing based on the same transaction:
(3) and it has been held a bar to an indictment for unlawful wounding and an
assault occasioning actual bodily harm, arising out of the same circums-
tances. (4)

A summary conviction for assault has, however, been held not to be a bar to
a subsequent indictment for manslaughter, in a case where the man, who was
assaulted, afterwards died in consequeiice of the assault. (5)

It appears that the production of the certilicate of dismissal is of itself sufli-
cient evidence of such dismissal, without proof of the signature of the magis-
trate or justice ; (6) and if the defendant appeared before the magistrate or
justice, the recital, in the certificate, of the fact of a complaint having beei
made and of a sumnons having been issued, is suflicient evidence of these facts
without producing the complaint or summons. (7)

As already seen the consent of the accused is required in order to give a
magistrate jurisdiction to summarily dispose of some of the indictable offences
mentioned in Article 783. But with regard to some others of such offences,-
e. g. charges against persons for being keepers or inmates or habitual frequen.
ters of disorderly houses,- the magistrate's summary jurisdiction is by article
784, posi, made absolute and independent of the consent of the accused.

Article 784, sub-section 2, also makes the magistrate's summary jurisdiction
absolute and independent of any consent, in regard to all the offences mentioned
in article 783, in cases in which " any person who being a seafaring person and
only transiently in Canada, and having no permanent doniicile therein, is
charged, either within the city of Quebec as limited for the purpose of the police
ordinance, or within the city of Montreal as so limited, or in any other seaport
city or town in Canada where there is such magistrate, with the commission
therein of any of the offences hereinbefore nentioned, (8) and also in the case of
any other person charged with any such offence on the complaint of any such
seafaring person whose testimony is essential to the proof of the offence."

(1) Beed v. Nutt, 24 Q. B. D. 669.
(2) Hancock v. Somes, 1 E. & E. 795 ; 28 L. J. (M. C.) 196 ; Costar v. Hetier-

ington, 1 E & E. 802 ; 28 L. J. (M. C.) 198.
(3) R. v. Stanton, 5 Cox, 324 ; R. tl. Walker, 2 M. & Rob. 446.
(4) R. v. Elrington, I B. & S. 688 ; 31 L. J. (M. C.) 14 ; R. v. Miles, 24 Q. B. D.

423 ; 59 L. J. (M. C.) 56,
(5) R. v. Morris, L. R.. i C. C. R. 90 ; 36 L. J. (M. C ) 84.
(6) See, The Canada Evidence Act 1893. sec. 10,_posl.
(7) R. v. Westley, 1I.Cox, 139 : Arch. Cr. Pl. &Ev. 21 Ed. 155.
(8) The offences, here referred to, include,-as already shown, ante, p. 183,

-aggravated assaults, wounding, indecent assaultsltc. But sec full list of these
offences in article 783, itself, posi.
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Subsection 3 of article 784, moreover, provides that, - the jurisdiction of a
stipendiary magistrate in the province of Prince Edward Island, and of a
magistrate in the district of Keewatin, under this part, is absolute without the
consent of the person charged."

PART X-XI.

RAPE AND PROCURING- ABORTION.

RAPE.

266. »eanitaon.-Rape is the act of a man having carnal know-
ledge of a woman, who is not his wife, wvithout her consent, or with
consent which bas been extorted by threats or fear of bodily harm,
or obtained by personating the woman's husband, or by false and
fraudulent representations as to the nature and quality of the act.

2. No one under the age of fourteen years can commit this offence.

-3. Carnai knowledge is complete upon penetration to any, even the slightest
degree, and even without the emission of seed.''

Paragraph 3 has been transferred by the Amending Act of 1893, to Part i, ante

267. Punishment.-Every one who commits rape is guilty of an
indictable offence and liable to suffer death, or to imprisonment for
life. R.S.C., c. 162, s. 37.

With reference to rape committed by personating a woman's husband, section
'iof the English Criminal law amendment act, 1885, (48-49 Vict., c. 69,) is as
follows :

- Whereas doubts have been entertained whether a man who induces a
married woman to permit him to have connexion with her by personating ber
lusband is or is not guilty of rape, it is hereby enacted and declared that every
such olTender shall be deemed to be guilty of rape."

It seems to have always been the law, as stated now in subsection 2 of the
above article 266, that noone under the age of fourteen years can commit a rape.
Tie law presumes a boy underthe age of fourteen yearsof age to beincapable of
committing a rape ; (1) and no evidence can be adnitted against him to shew
that lie has, in fact, attained the full state of puberty and was capable of
committing the crime. (2)

A husban-l, too, is legally incapable of committing a rape upon his wife ; (3)
but a lusband uiay he punished for being present and aiding in the commission
oI-a-rape upon his wife, (4) and so may a boy under fourteen be pinished 'or
being present and aiding in the commission of the offence. (5)

l1) 1 Hale 631 ; R. v. Groombiidge, 7 C. & P. 582; R. v. Brimilow, 9 C. & P.
366 ; 2 Moo. C. C. 122.

(2) H. v. Philips, 8 C. & P. 736 ; R. v. Jordan, 9 C. & P. 118.
13) 1 Hale 629.
i4) B. v. Andley, St. Tr. 393
(5) 1 Hale, 620, 639; R. v. Eldershaw, 3 C. & P. 396 ; R. v. Allen, 1 Den., 364.
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The act must have been done without the woman's consent, unless her consent
was obtained by threats or fear of bodilv harm, or obtained by the false person-
ation or fraud stated in the above article. Therefore, it has been held that, if the
connexion took place when the woman was in a state of insensibility, from
liquor with whch she was made drunk by the accused, (though the liquor was
given only to excite her), it was rape (1. It was also held that, where a mai
got into bed to a woman while she was asleep and knew she was asleep, and
had connexion with, her while in that state, hé was guilty of rape. >()

It is no excuse that the woman consented at first, if the offence was aftervards
actually committed by force or against her will. (3) Ever that the woman was
a common strumpet, or the mistress of the ravisher is no excuse ; (4) although
such circumstances as these-should, certainly, operate strongly with the jury as
to the probability or improbability of the fact that connection was had against
the woman's consent.

Although article 181 makes it an indictable offence merely to have carnal
connexion with a girl between the ages of fourteen and sixteen years, even
with her consent, an indictment for the graver olfence of rape will lie against
one who ravishes such a girl, or has carnal connection with her, without her
consent. (5)

Where a medical man, by pretending to be treating, medically, a young girl
under fourteen, had connection with her, she being led to believe that it was part
of the treatment, the prisoner vas held to be guilty of an indecent assault. (6)
It would now be a rape, and it was so held to be, in a more recent case, where
the prosecutrix, a girl of nineteen, had consulted the prisoner a quack doctor as
to ber illness, and he, under pretence of performing a surgical operation, liai
connrection with ber, she submitting under the belief that lie was merely per-
forming the surgical operation, and that belief being wilfully and fraudulently
induced by the prisoner. 17)

Although the party who complains of being ravished is a competent vitrss
upon every part of the case, the credibility of her evidence is a matter for the
jury to appreciate according to the circumstances. If she be of good reputation
and if she make known the offence and seek out the offender without delay, ur
if the accused take flight ; all such circumstances as these will help the
probability of her evidence. If on the other hand lier reputation is bad, and lier
evidence be uncorroborated by the testimony of other witnesses ; if the place
where the alleged outrage took place was one where she might have maie
herself heard, and she made no outcry ; these will have a tendency to thriw\
doubt on her evidence ; (8) especially if she be flatly contradicted by the accused,
who is now, under the Canada Evidence Act 1893, sec. 4, a competent witness.

The defendant may adduce evidence to shew that the woman is of notoriouîîlv
bad character, unchaste, and of indecent habits, or that she is a conîînîîî
prostitute ; or to shew tliat she has previously had carnai connection withl tlhe
prisoner of her own free wili ; (9) but he cannot adduce evidence of othr-r
particular acts with other persons, so as to impeach her chastity. (10)

If asked on cross examinalion whether, outside of the prisoner, she bas lad
carnal connection with other men, named to ber in the questions, and if she deny

(1) R. v. Camplin, 1 Den, 89 ; 1 C. & K. 746.
(2> R. v. Mayers, 12 Cox, 311.
(3) 1 Hawk. c. 4 1, s. 7.
(4) 1 Hale, 729.
(5) R. v. Ratcliffe, 10 Q. B. D. 74 ; 52 L. J. (M. C.) 40.
(6) R. v. Case I Den 580 ; 19 L. J. (M. C.) 174.
-7) R. v. Flattery, 2 Q. B. D. 410 ; 46 L. J. (M. C.) 130.
(8) 4 Bl. Com. 213.
(9) R. v. Rilev, 18 Q. B. D. 481 ; 56 L. J. (M. C), 52.
(10) R. v. Hodgson, R. & R. 211; R. v. Clark, 2 Stark, 243; R. v. Barker, 3 C.

& P. 589 ; R. v. Martin, 6 C. & P. 562.



RAPE

having had any such intercourse with them, her answer will be conclusive and
those men cannot be called to contradict ber. (1)

As penetration to the slightest degree is suflicient to constitûte carnal
knowledge, a penetration of such a depth as not to injure the hymen was held
sufficient to constitute a rape. (2)

When actual penetration is not proved the defendant may, nevertheless, on
an indictment for rape be fourid guilty,-by virtue of article 71I pos,-of an
attempt to commit a rape, or he may be convicted of an indecent assault, or of a
common assault. (See article 713, post).

An indictment charged A. with rape, and B. as an abettor. The jury found
A. guilty of an attempt at rape and B. of aiding A. in the attempt ; and the con-
viction was affirmed. (3)

The following are some of the older definitions of rape:

EAsT.-" Rape is the unlawful carnal knowledge ofi woman by force and
against her wilL" (4)

CoKE,-In the second Institute, gives the following, from the Mirror: "Bape
is when a man hath carnal knowledge of a woian by force and against her
wilh." (5<

HALE.- " Rape is the carnal knowledge of any woman above the age of ten
years against her wilI, and of a woman-child under the age of ten years with
or against her will." (6)

HAw s.-" It seems that rape is an offence in having unlawful and carnal
knowledge of a wornan by force and against her will. (7)

BLcs-ross.-Hape is - the carnal knowledge of a woinan foicibly and
against her will." 8)

RISSELL.-" Rape has been defined to be the having unlawful and carnal
knowledge of a woman by force and against her will." (9j

These definitions and some of the judicial 'constructions placed upon the
words, "forcibily ' and " againsi her will," have helped to produce the
common notion that, to constitute a rape, there must have been desperate
resistance on the part of the woman and the eiuployment of overpowering force
on the part of the man.

The present definition as contained in the above article, 266, namely " the act
ofcarnally·knowing a wonan, without her consent, " is much better calculated
to neet the ends of justice than the old definitions. Bishop argues the matter
out, as follows :

- While, thus, [during sleep], there may be rape of a woman who does not
resi>t, one in the normal condition, awake, mentally competent, and not in fear,
will oppose with a vehemence anl by measures varying with her special nature
and the particular circumstances, this greatest of ail outrages, unless she men-
faill consenis. So that, though in words she objects, if she makes no outcry
and io resistance, she, by ier conduct, consents, and thereis no rape. (10à In
just prigciple, it is believed that the extent and rorm of the resistance should in

(1) R. v. Holmes, L. Ri., I C. C. 334 ; 41 L. J. (M. C.) 12 ; R. v. Cockcroft 11
Co, 410: R. v. Hodgson, R. & R. 211.

(?) R. v. Russen, I East, P. C. 438, 439 ; R. v. M cRue, 8 C. & P. 641.
3) R. v. Hapgood, L. R. i C. C. R. 221; R. v. Wya tt, 39 L. J. (M. C.1 83, S. C.

I East P. C. 434.
<5 2 Inst. 180.
(6) i Hale P. C. 628.

LHawk. P. C. Curw. ed. p. 122, s. 2.
(8< 4 BI. Con. 2(0.
Pi lRss. Cr. 3d. Ed. 675.
{10 Re.nolds v. P. 41 How. Pr. t79 ; Brown '. C. 82 Va. 653.



188 CRIMINAL CODE OF CANADA.

each case be shown to the jury, who, weighing this evidence with the rest, will
find as of fact whether or not the woman consented. But the question seems
commonly to be treated by the courts as a question of law, and'they often lay it
down that the resistance must be to the extent of the woman's ability. ,1) Some
of the cases, bothold and modern are quite too favorable to the ravishers of fernale
virtue. Thus, where a man locked his servagt girl of fourteen in a barn and
lad connection with her, a verdict for rape wa's set aside because the judge at
the trial refused to direct the jury that to convict they must be satisfied she
'resisted the defendant to the extent of her ability,' though he did tell them
that ' the act must have been done by force and against lier will and resistanceý.'-
Said the learned judge in the Court of Appeals : • The resistance nust be up Io
the point of being overpou-ered bi actual force, or of inability, from loss of
strength, longer to resist, or, from the number of persons attacking, resistance
must be dangerous or absolutely useless, or there must be dread or fear of
death.' (2) Various other cases state that the woman's will must oppose the
act, and that any inclination favoring it is fatal to the prosecution. The latter
terms are not under the ordinary facts repugnant to good doctrine. And the
stronger ones just quoted might not be very objectionable in a barbarous age;
but, in our age, to compel a frail woman, or girl of fourteen, to abandon her
reason, and measure all her strength with a robust man, knowing theeffect wull
be to rnake her present deplorable condition the more wretched, yet not to
preserve lier virtue,-on pain of being otherwise deemed a prostitute instead of
the victim of an outrage,-. is asking too nuch of virtue and giving too much to
vice. The tex of lhe law, we have seen, and, it is believed, the better judicial
doctrine, requires only that the case shall be one in which the woman did not
consent. Her resistance rnust not be a mere pretence, but in good faith." t3y

A man who gave a girl of thirteen, a quantity of intoxicating liquor to excite
her, and, on her becoming drunk, violated her, while insensible to what lie did,
was lield to have conmitted a rape. J4)

Ether or chloroform administered to a woman and overcoming her mental andl
physical nature, will have the same etfect in law as administering intoxicating
liquor In an Ohio case, Laîvrence, J., laid it down that where a wonan has
chloroform given lier by a man, for the purpose of obtaining with her carnal
intercourse to which she vould not otherwise consent, then if she - had th
capacity to hear, feel, and remember, and a capacity to speak and, forcibly
resist, but the inclination to do so was lost, the will overcome by the action of
chloroform, either operating upon the will faculty, or the judgnent and reflectire
faculties (or sexual enotions), so tbat the mind was thereby incapable of fairly
comprehending the nature and consequences of sexual intercourse, and ti~e
defendant, kriowing these facts, had unlawful carnal knowledge of her, forciblv,
that would be rape. And it would, in such a case, be wholly immaterial°
whether the entire mind was disordered and overthrown, or only such faculties
thereof as are rendered incapable of having just conceptions, and drawing
therefrom correct conclusions in relation to the alleged rape." (5)

Hale tells us that, in his time, rape was a felony by statute and that it - was
anciently punished by loss of life But in process of time that punishment
seemed too liard ; but the truth is, a severe punishment succeeded in place
thereof, namely, castration and the loss of the eyes, as appears by Bracton
(who wrote in the time of Henry 111), lib. 3, c. 28. But, thon, thougli the
offender'was convict at the King's suit. the woman that was ravished, if single,
might. if she pleased, redeem him from the execution, if she elected hini for heir
husband, and the ofFender consented thereto." (6)

(1) Anderson v. S. 104 Ind. 467 ; Oleson v. S. I1 Neb. 276, 38 Arm. R. 366.
(21 P. v. Dohring, 59 N, Y. 374, 382, 17 Am. R. 349.
î3l Reg. v. Rudland, 4 F. & F. 495. See 2 Bish New Cr, L. Com. s. t123.
(4) leg. v. Camplin, 1 Den. C. C. 89 ; 1 Car & K. 746.
(5) S. v. Green, Whart & St. Med. Jur. 2 Ed. s. 459 ; 2 Bish. New Cr. L. Com.

s. 1126.
(6) .1 Hale P. C. 626, 627.



ATTEMPT TO COMMIT RAPE.

Under the Roman law rape,-raptus mulierum,-was punished with death
and confiscation of goods It is said to be the general opinion of civilians that
under the Roman law the offence might be committed, not only by forcible
connection with a woman against ber will, but by carrying off her person from
her friends with a view to debauch her. (1)

As Lord Hale bas said, rape is a most detestable crime and should be severely
punished ; but it is a crime of such a nature that an accusation can be easily
made and is hard to prove, but it is still harder to be defended by a person
accused of it, though he be never so innocent. (2)

At a recent Assizes in Warwickshire, an English judge, (Baron Huddleston),
made some rather startling remarks on a similar subject.

The learned judge said there were two criminal charges in the calendar,
made under a recent act of parliament, which had given great trouble and
anxiety to those entrusted with the administration of justice. He meant the Cri-
minal Law Amendment Act, which the legislature, prompted by many excellent
persons, with the best intentions, passed for the purpose of preventing outrages
and crimes upon women and children. No doubt it was most desirable that
severe punishment should follow upon those who were guilty of the horrible
crime of immorality with little children, but he ventured to express bis great
doubt-a doubt arising from an experience of courts of justice of nearly lifty
years, a doubt fortifled by an experience as a judge twelve years-whether it
was to the advantage of the public to aflord greater facilities for charges of a
particular sort which were made by adult females against men. He believed he
was giving the experience of bis learned brothers when lie said that the ma-
jority of these charges were untrue. Some were put forward by women for the
purpose of shielding their own shame, sometimes for the purpose of extorting
money, sometimes even, as he had known happen, by women for the mere pur-
pose of getting their expenses paid and a trip to the assize town, sometimes
from no conceivable motive whatever. He had in bis recollection three cases
in that court in which charges were brought by women against men, in which
it was proved without doubt that all those three cases were utterly false and
without the slightest foundation. In one of those instances a man was convicted
and sentenced to flve years' penal servitude, but circumstances appeared in the
course of the case which seemed to him to require investigation. Investigation
took place, and the result was that the accused was liberated, but not before
having been several months in prison. Such instances taught them that, in
these cases, men wanted protection rather than women. He pointed out that it
was criminal to be unduly intimate with a girl under sixteen years of age, and
remiarked that this part of the act gave rise to charges of an extraordinary
character. Calendars were full of thena almost at every Assize. He referred to
a case at Exeter in which men were charged with immorality with girls under
sixteen, but who looked quite thirty. (3}

26S. Attempt to commitrape.-Every one is guilty of an indict-
able offence and liable to seven years' imprisonment who attempts to
commit rape.

269. Defnling ehldren u uder fourteen.-Every one is guilty of an
indictable offence and liable to imprisonment for life, and to be
whipped, who carnally knows any girl under the age of fourteen
years, not being his wife, whether he believes her to be of or above
that age or not 53 V., c. 37, s. 12.

(1) Mackenzie Rom. L. 3 Ed. 362.
(2) 1 Hale 634.
(3) 13 Cr. L. Mag. 372.
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270. Every one who attempts to have unlawful carnal knowledge
of any girl under the age of fourteen years is guilty of an indictable
offence and liable to two years'.imprisonment, and to be whipped.
53 V., c. 37, s. 12.

See article 685, post, and the Canada Evidence Act 1893, sec. 25, post, as to
evidence of children of tender years.

Upon a trial for either of these offences, the jury may, under article 713, if the
evidence points to that conclusion, return a verdict of guilty of an indecent
assault, or common assault.

271. Kiingunborn cnld.-Every one is guilty of an indictable
offence and liable to imprisonment for life who causes the death of
any child which has not become a human being, in such a manner
that he would have been guilty of murder if such child had been born.

2. No one is guilty of any offence who, by means whicl he, in good
faith, considers necessary for the preservation of the life of the
mother of the child, causes the death of any such child before or
during its birth.

By article 219 a child only becomes a human being when it bas completelv
proceeded, in a living state, from the body of its mother; and it is not homicide
to kill a child which becomes extinct before it bas so become a human being.So, that, article 271 will meet the case of any wilful and unlawful killing of a
child which, in consequence of the injuries inflicted upon it, becomes extinct
either while it is still in the womb or while it is proceeding but has not Vet
completely proceeded from its mother's body.

See articles 219, ánd 239, anle, and comments thereunder.
See, also, remarks où sub-section 2 of this article, post, p. 191.

ABORTION.

272. Using means to procure abortion.-Every one is guilty of
an indictable offence and liable to imprisonment for life who, with
intent to procure the miscarriage of any woman, whether she is or
is not with child, unlawfully administers to her or causes to be taken
by her any drug or other noxious thing, or unlawfully uses any
instrument or other means whatsoever with the like intent. R.S.C.,
c. 162, s. 47.

273. Womun using means te procure her own abortion.-Every
woman is guilty of an indictable offence and liable to seven years'
imprisonment who, whether with child or not, unlawfully administers
to herself or permits to be administered to her any drug or other
noxious tbing, or unlawfully uses on herself or permits to be used on
her any instrumnent or other means whatsoever with intent to pro-
cure miscarriage. IR.S.C., c. 162, s.. 47.

274. supplying means t. procure abortion.-Every one is guilty
-of an indictable offence and liable to two years' imprisonment who
unlawfully supplies or procures any drug or other noxious thing,
or any instrument or thing whatsoever, knowing that the same is
intended to be unlawfully used or employed with intent to procure



ABORTION.

the miscarriage of any woman, whether she is or is not with child.
R.S.C., c. 162, s. 48.

Where the prisoner gave a woman a drug for the purpose of procuring an
abortion, and she took it for that purpose, in the prisoner's absence, this was held
to be a causing of it to be taken. (1)
. The drug or other thing administered must be, either in its nature, or by
reason of the quantity, noxious ; and it would not be sufficient if, not being
actually noxious, in itself, it was merely imagined by the defendant that it
would bae the effect intended. (2) But, if the drug administered actually
produces mis-carriage,--and there be no other evidence ofits nature,-this, in
itself, is sufficient evidence of its being noxious. (3)

Where the drug is not noxious in itself and quite innoxious and' even useful
when administered in small quantities, yet if the quantity administered by the
defendant is noxious, that makes the drug so administered a noxious thing. (4)

On the other hand, if the drug is such that when administered in large
quantities it is noxious, yet, if in the quantity administered by the defendant, it
is innoxious, he will not be guilty of administering a noxious thing. (5)

In a case where the instrument alleged to have been used to procure an
abortion was a quill; which, by its nature, might have been used for an inno-
cent purpose, evidence was allowed to be adduced, in order to prove the intent;
showing that the prisoner had, at other times, caused miscarriages by similar
means. (6)

To constitute the offence of supplying a noxious thing, knowing that it was
intended to be used to procure abortion, the thing supplied must be of anoxious
character, in itself, or be noxious by virtue of the quantity in which it was
supplied. (7)

It has been held that, if the drug supplied by the defendant be noxious, and
be supplied with the intention of its being used to procure abortion, the offence
is complete, although the woman may not have intended to use the drug, and
although no one but the defendant may have intended that it should be used to
procure a miscarriage ; (8j and even although the woman was not, and never
had been pregnant. j9)

Subsection 2 of article 271, ante, provides that no one shall be guilty of any
offence who, to save the mother's life, causes the death of a child before or
during its birth.

This is meant for the protection of medical men who, acting in good faith, in
the course of their professional practice, find it necessary. either to induce
premature labor, so as to save both mother and child, or, in extreme cases, to kill,
during or before labor, the unborn child, in order to save the life of the mother.
For instance, there are cases in which, on account of certain deformities; such
as what is termed, in medical parlance, an extreme narrowing of the pelvic brim,
it may become impossible or very dangerous, even with the aid of forceps, tow
effect delivery at the end of the full term of gestation, and in which, a skilful and

(1) R. v. Wilson, Dears. & Ï3. 127; 26 L. J. (M. C.) 18; R. v. Farrow, Dears. &
B. 164.

(2) R. v. Isaacs, L. & C. 220.
(3) R. v Hollis, 12 Cox 463, (C. C. H.)
(4) B. v. Cramp, 5 Q. B. D. 307 ; 49 L. J. (N. C.) 44. See comments under

article 246, ante, p 170.
15) R. v. Hennah, 13 Cox, 547.
(6) R. v. Dale,16 Cox, 703.
i7) R. v. Cramp, and R. v. Hennah, supra.
<8) R. v. Hillman, L. & C. 343 ; 33 L. J. (M. C.) 60.
(9> R. v. Titley, 14 Cox, 502.
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careful medical practitioner may, by inducing premature birth, at seven months,
bring forth the child, so;netimes alive, with perfect safety to the mother. Medi.
cal statistics appear to show that a very small proportion of women die under
the operations necessary to induce these premature births, and that many of the
children, thus prematurely born, live. One M. Tiguera is mentioned as having
collected 280 cases, in which only six proved fatal to the mothers ; and Dr.
Hoffman is said to have collected 524 cases, in thirty four of which the opera-
tions had been repeated three, four or more times ; and in 373 of these cases,
250 childre'n were born alive and 123 dead.

The terms miscarriage and abortion are used, by medical men, to signify the
expulsion of the ovum or child before it is viable ; and the term premature
labor is used by them to signify the expulsion of the child after it is viable.

Ovun is generally used to signify an early stage of infant life,'before what
is popularly called quickening. It is also called, ernbryo. Fotus is a word used
to signify the fruit of tlie womb from the period of quickenning until its birth :
but, in the later stages, during the seventh, eighth, and ninth months,.it.is more
usual to speak of it as the child.

An embryo of three months is usually from two to two and a half inches in
length, and about an ounce and a half in weight.

A fotus of four months is from five to six inches, in length,-&iRd about three,
ounces in weight.

A fotus of five months is from six to seven inches in length, and from
five to seven ounces in weight.
- At siximonths a fotus is from nine to ten inches in length, abdgbout a pound
in weight; at seven months it is from thirteen to fifteen inches lonpand weighs
from three to four pounds ; at eight months it reaches from fourteen to six teen
inches in length, and weighs from two to five pounds ; and at nine months, or
at the end of the full term of gestation, the child is from seventeen to twenty one
inches long, and varies from live to nine pounds in weight.

For a child to be viable, in other words, to be, capable of living after its birth,
it must have attained a certain degree of development and growth. Seven
months' children and those born at eight months are sufficiently common ; but
there are records of some remarkable cases, inot necessary to be particularized
here), of infants born at much earl,ier stages of gestation.

The practical conclusions, arrived at by medical scientists, as to a child*s
viability, are as follows :

1. Children born at seven months, eight months, and intermediate periods up
to term, not only may live, but constantly do so.

2. Life is also possible, though less probable, when the birth takes place at six
to seven months. A few survive.

3. Children have been born alive as early as four to five months. At the latter
age, or a few days more, one or two have survived.

4. Although, from the first moment of impregnation, the ovum is alive, yet,
previous to the fifth month there is no possibillty (so far as we knowî of their
being reared, and before.six or seven months, it is very improbable. (1)

The Scotch law allows six lunar months, or 168 days, for a child to be both
viable and legitimate. The Parliament of Paris, in the case of Cardinal Richelieu,
decided " that the fotus at five months possessed that capability of living to the
ordinary period of human existence which the law of -'rance required for
establishing its title to inheritance." The Code Napoleon mentions 180 days, or
six calendar months.

As, from a medical point of view, the average period, at vhich a foetus
becomes viable, is six months, the term abortion is, medically, usually limited to

(1). Wood. and T. For. Med. 749.



MEANS OF PROCURING ABORTION. 198

procuring the expulsion of the contents of the womb, before the sixh nonth of
gestation. But the law makes no such distinction of time.

if, in' the attempt to procure abortion, or after and in consequence of the
abortion being elfected, the woman dies, the crime is usually considered as

"iuurder, although the accused may not have meant to destroy life. lie would
now come within the delinition of murder contained in article 22i7d, ante. Tho
law on thé subject was laid down by Baron Bramwell in Stadtmühler's case,
·Liv erpool, Vinter assizes, 1858, whose remarks are reported as follows:-" If
a man, for an unlawful purpose, used a dangerous instrument, or medicine, or
other means, and thereby death ensued, that was murder, although he might not
have intended to cause death, although the person dead might have consented to
the act which terminated in death, and although possibly he might very much
regret the termination that had taken place contrary to his hopesand expectations.
This was wilful murder. The learned counsel for the defence had thrown on the
judge the task of saying whether the case could he reduced to manslaughter.
There was such a possibility, but to adopt it would, he thought, be te run counter
to the evidence given. If the jury should be of opinion that the prisoner used
the instrument not vith any intention to destroy life, and that the instrument was
not a dangerous one, though he used it for an unlawful purpose, that would
reduce the crime to manslaughter. He really did not thin$ that they could cone to
any other conclusion than that the instrument was a dangerous one, if at all used.
Then, if it were so used by the prisoner, the case was one of murder; and there
was nothing for the case but a verdict eithereof murder or of acquittal." (1)

Means of procnring abortion.-Women have been known to employ some
of the most extraordinary means to procure abortion : such as violently rolling
down hill, throwing themselves downstairs, or out of window, submitting
themselves to be laced with extreme tightness, or even to be trampled on and
kicked on the abdomen. Tardieu mentions the following case:-

In the Assize Court ofihe Loire-Inférieure, it was proved that a peasant, wlho
had seduced his servant, and wished to make her abort, mounted on a strong
horse, and put the girl on the same horse, then galloped wildly hither and thither,
throwing her down on the ground whilst in full gallop, and this repeatedly.
Having tried this twice withoufsuccess he conceived the horribie idea of applying
to her stomach bread just taken from a very hot oven. This means failed like
the former, and the poor victim gave birth to a living and well-formed child at
teri. i2)

Amongst the drugs generally used to procure abortion might be included
almost every known purgative, and almost every drug or herb which has medi-
cinal properties.

The following commonly used substances,- -squills, sarsaparilla, guaiacum,
aloes, balm, horehound, camomile, wormwood, saffron, borax, mugwort, and
juniper, are considered by many medical authorities to be perfectly hai mless in
this respect; although some have considered that aloes, wormwood, borax, and
mugwort possess properties which may be indirectly effective in procuring
abortion.

It seems that..sach poisons as arsenic, mercury, sulphate of copper, and cantha-
rides have no special action on the uterus, and that to produce any effect for pur-
poses of abortion they would have to be given in doses almost necessarily fatal.

There is some medical evidence that iodide*of potassium, yew, penny-royal
and vil of rue will cause abortion, and the evidence is still stronger in regard to
the efficacy of savine and ergot of rye.

Amongst the mechanical instruments and contrivances which have heen used
in procuring abortion may be mentioned pointed sticks and wooden skewers,
syringes, catheters, guarded stillettes, forceps, long knitting needles, and steet

(1) Wood. &·T. ýFor. Med. 761, 762, 745, et seq
(2) Tardieu Etude Med. Leg. sur l'Avortement, p. 27.
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claws, the latter being worn on the fingers, for the purpose, as. it seems, of
penetrating the membranes or tearing the embryo. (1)

proor.-It was held in an American abortion case that, any declarations or
acts of the defendant tending to show his intention and purpose to produce the
abortion are admissible, whether sucli acts and declarations were prior or sui,
sequent to the particular act charged in the indictment ; that the defendant
made a subsequent attempt to accomplish the same purpose by different means
is admissible to show with what purpose and intent lie made the attenlit
charged in the indictment as well as to corroborate the evidence of tho lirst
attempt ; and that a letter written by the defendant, containing ambiguous
language, nay be received in evidence against him, and its language explained
by parol, when it relates to the question at issue.

The defendant in the case had been convicted in the Circuit Court of Balti.
more county, upon an indictment charging him, with furnishing Raclael Taylor,
a pregnant woman, with certain drugs and medecines and with advising and
soliciting her to take them for the purpose of producing an abortion.

After the state had proved, by the woman Taylor, that the defendant lad
furnished ber witlh some pills and drops and advised ber to take them, saying
that they would destroy the child of which she was pregnant, the witness was
asked if the defendant lad propQsed to her any other means of producing the
aiortion ; and she answered, that he had taken lier to a doctor in Baltimore and
told ber to go through an operation to destroy the unborn child, but that she
refused to submit to such operation. To this question and answer the defendant
objected and on the court allowing them the defendant excepted.

The State then put in evidence a letter, from the prisoner to the wonan
Taylor, in which he said," I made you a fair proposition, which if you had nut
spurned we would have been the same as ever," &c., and asked ber what was
the proposition referred to, upon which she answeared tlat it was a proposition
by the defendant that she should be operated upon. The defendant also objected
to this question and answer, and, on same being allowed, he excepted.

Upon these two exceptions the case came before the Maryland Court of
appeals ; and, in rendering judgment in that Court, Stone, J. said, as to the tirst
exception;

, The gravamen of the ofrence charged against the accused was bis purpose
and intention to produce an abortion upon the body of Rachael A Taylor, and
he is charged with endeavoring to effect that purpose by furnishing ber with
drugs, and advising ber to take! them. Any declarations or acts of the defendant
tending to show bis intention and purpose to produce suchi abortion are admis-
sible, whether made prior or subsequent to the particular act charged in the
indictment. That he made a subsequent attempt to accomplish the same
purpose by different means, is admissible to show with what purpose and intent
he made the attempt charged in the indictment, as well as to corroborate the
evidence of the first attempt. In the case of King v. Ellis, (2) the prisoner, a
shopman, was indicted for robbing his employer's money-drawer of a particular
sum ol money on a particular day. * At the trial, evidence was admitted that the
prisoner had robbed the drawer at other times Upon review, the court,
Bayley, J., delivering the opinion, said : • Generally speaking, it is not comlpe-
tent to a prosecutor to prove a man guilty of one felony by proving hini guilt%
of another unconnected felony; but where several felonies are connected together
and form part of one entire transaction, then the one is evidence of the character
of the other.' Ilolroyd said in the same case: Upon an indictment for robbing
the prosecutor of a coat, the robbery having been committed by the prisoner
threatening to charge the prosecutor with an unnatural crime, I received
evidence of a second ineffectual attempt to obtain a one pound note from the
prosecutor by similar.threats, but reserved the point for the judges, and they
were of opinion that the evidence was admissible to show that the prisoner was
guilty of the former transaction.' The proof of a second attempt to accomplisi

(1) Wood. & T. For. Med. 753, el seq.
(2) B. v. Ellis, fi B. & t.. 145.



the same purpose is, therefore, we think, clearly admissible to prove the purpose
in the former attempt, and the ruling of the court on the first exception must
be aflirmted."

In reference b tohe second excertion the learned judge said:
Declarations.of the accused, as to the crime with which he is chargel. if volun-

tary, are always admissible against him. This letter is nothing but a declaration
made by the prisoner. <t refers to a proposition, but does not say what it was ;
and it was entirely competent to shew by parol, what the proposition vas. if it
applied to the case. 'l'lie ruling on this second exception, also, must therefore
bc, affirmed. " (1)

In an Iowa case, where the testimony of the voman upon whom the abortion
wasattempted was to the effectthat she was with child by the accused, and that,
upon telling him of her condition, he gave ber two bottles of " Dr. Lyon's
Spanish Drops, " which he s'lid " would be sure to bring her all right, " and
which, when she took it, made ber " dizzy " and sick, and where the accused,
when testifying in his own behalf, admitted having had illicit intercourse with the
woman, who was a servant in his family, and the giving of the medicine, but -
claimed that he did not know that she was pregnant, that he gave it to ber only
to restore regular menstruation,-it was held that the evidence was suflicient to
support a conviction. (2)

In the State of Wisconsin, (whose laws make it manslaughter, in case of the
death of either child or mother), to administer to a pregnant woman any drug or
other substance, or to employ any instrument or other means, with intent
thereby to destroy the child, unless the operation is necessary to preserve the
lire of the mother, or lias been advised by two physicians to be necessary for
that purpose, it was held,.that, the fact that one of the defendants, who was a
physician, thought that the operation was necessary to save the life of the
mother, was no defence where the evidence showed that it was in fact unneces-
sary ; that, as the evidence showed that defendant operated with a knife on the
womb of a healthy woman nineteen years old, so that she was delivered of a
partly grown child, and was then attacked with peritonitis, of which she died,
an inference that the operation was not necessary to save herlife was warranted:
that the fact that the woman had threatened to commit suicide unless she could
be relieved of the child with which she was pregnant, did not show such a
necessity to perform the operation in order to save her life as was contemplated
by the statute ; that an instruction, that defendants must show bevond a
reasonable doubt that they bad the advice of two physicians that the operation
was necessary to save the life of the mother, is harmless error, wherc defen-
dants have introduced no evidence whatever that they had such advice, this
being a fact peculiarly within their knowledge, whose non-existence it is
practically impossible for the state to show ; and that, the defendants being
husband and wife, evidence that the wife, in the absence of the husband.
olfered to produce the abortion for the leceased, and stated that she had helpeit
other women out of similar trouble, is'admissible to show that she acted without
ihe coercion of lier husband.

The facts as established in evidence were. briefly stated, as follows: that
Minnie Beardsley, being pregnant. applied to Dr. Hatchard to procure an abor-
tion upon ber; that he administered medicine to ber, aud operated upon ber-
womb three times with a long sharp instrument for that purpose; that she was
a healthy woman, nineteen years of age ; that Mrs. Hatchard had previously
oltered to perform the operation, and voluntarily assisted ber husband in doing-
so each time; that a few days after the last operation Minnie was delivered of a
partly grown female child ; that she was immediately attacked with inflam-
mation of the bowels or peritonitis, and died thereof the next day succeeding
ber delivery, and that ber disease was caused by such operations upon her-
person. (3)

(1) Lamb v. State, S. C., 9 East. Rep. 283 : 9 Cr. L. Mag. 338.
(2 State v. Montgomery, 33 N. W. Rep. 143 ; 9 Cr. L. Mag. 712.
(3) Hatchard v. State tWis.), 48 N. W. Rep. 380; 13 Cr. L. Mag. 566, 620.
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PART XXII

OFFENCES AGAINST CONJUGAL AND PARENTAL
RIGHTS -BIGAMY-ABDUCTION.

BIGAMY.

275. nennmuon.-Bigamy is-
(a.) the act of a person who, being married, goes through a form

of marriage with any other person in any part of the world; or

(b.) the act of a person who goes through a form of marriage in
any part of the world with any person whom he or she knows to be
married; or

(c.) the act of a person who goes through a form of marriage with
more than one person simultanebusly or on the same day. R.S.C.,
c. 27, s. 10.

2. A 4 form of marringe " is any form either recognized as a valid
form by the law of the place where it is gone through, or, though
not so recognized, is such that a marriage celebrated ther9 in that
form is recognized as binding by the law of the place where the
offiender is tried. Every form shall for the pu-pose of this section be
valid, notwithstanding any act or default of the person charged
with bigamy, if it is otherwise a valid form. The fact that the
Parties would, if unmarried, have been incompetent to contract mar-
riage shall be no defence upon a prosecution for bigamy.

3. No one commits bigamy by going through a form of marriage-

(a.) if he or she in good faith and on reasonable grounds believes
his wife or her husband to be dead; or

(b.) if1his wife or her husband has been continually absent for
seven years then last past and he or she is not proved to have known
that his wife or lier husband was alive at any time during those
seven years; or

(c.) if he or she has been divorced from the bond of first mar-
riage ; or

(d.) if the former marriage has been declared void by a court of
competent jurisdiction. R.S.C., c. 161, s. 4.

4. No person shali be liable to be convicted of bigamy in respect
of having gone through a form of marriage in a place not in Canada,
unless such person, being a Briti8h subject resident in Canada, leaves
Canada with intent to go through such. form of marriage.

276. Paniahment.-Every one who commits bigamy is gùilty of
an indictable offence and liable to seven years' imprisonment.

2. Every one who commits this offence after a previous conviction
for a like offence shall be liable to fourteen years' imprisonment.
R.S.C., c. 161, s. 4. ·



The definition of bigamy as contained in'the foregoing article, 275. differs, in
at least one important point, from the detinition of the offence as contained in
the English Draft Code, in this respect, namely, - that, while, on the one hand,
the above article expressly declares that, , No one commits bigany by going
through a form of marriage, if he or she. in good faith ond on reasonable
grounds, belieres his wife or her hushand Io be dead," the English Draft Code
contains _a special proviso that " unlessthere be such absence as aforesaid (that is
to say, a continual absence fron the first wife or lusband of seven yearsh, a
belief on any grounds whalever, Ihat a wife or husband .is dead shall be no
defence Io a charge of bigamy, if such wife or husband was in fact alive, when
the form of marriage was gone through."

The remarks of the Royal Commissioners on the subject of bigamy are as
follows:

"The existing statute as to bigamy is so worded as to have given rise to a
difference of judicial opinion as to whether it does or does not, from motives of
policy, inake it a Crime to marry again during the life of the husband or wlfc,
though in the bond fßde.and reasonable helief that the first husband or wife was
dead, ugless seven years had elapsed since he or she was last heard of. We
have thought it important that the law should be certain, and have accordingly
framed the clause so as to leave no doubt what theJaw would be. In doing so
we have adopted the construction which has been more generally put on the
existing statute.

"No doubt the conviction of a nian marrying again within the seven years,
under the honest belief thas his wife was dead, may be regarded as a hard case;
but the hardship may, at present, be mitigated by the infliction of a nominal
punishmient, and will be capable of still further mitigation if tlhe Draft Code
becomes law. On the other hand, care must be taken not to give encourage-
ment to bigamous marriages by relaxing the rule that a man marrying within
the prescribed seven years does so at his peril.

Among the suggestions furnished to us was one that clause 216 (1) night
subject a Hindoo coming to England to a prosecution for having a plurality of
wives in his own country. So far as this point is concerned, the clause is taken
frou the Act of 1861, whiclh re-enacted in terms the Act of· 1828. We have
mercly altered the wording so as to make it harmonize with the other settions
of the Draft Code by changing ' elsewhere than in England or Ireland,' into any
part of the world.' During the half century which lias elapsed, since the lirst
of these statutes was passed, no attempt has ever been made to apply them to
such a case as the one suggested, for the reason we presume, that ' narriag'.
in these statutes, means the union. for life, of one man with one woman, to the
exclusion of all others, as is well expressed by Lord Penzance in Hyde v. Hyde. (2)
Whatever may be the ceremony by which a polygamist adopts a woman. as one
of his wives, the relation which it creates is essentially difTerent from that which
our criminal legislation contemplated by the word ' marriage.'"

Proof must be made of the two marriages, and that at the tine of the second
narriage the first husband or first wife, as the case may be, was living. It is
immaterial whether the first marriage was celebrated here or abroad (3).
If celebrat ed abroad it may be proved by any person present at it : and circums-
tances should be proved from which the jury may presume that it was a valid
marriage according to the laws of the country in which it was celebrated, and,
now, under section 4 of the Canada Evidence Act, 1893, post, the first wife will
be a competent witness.

Proof that the first marriage was celebrated by a person appearing and
ofliciating as a priest, and that it was understood by the parties to be the mar-
riage ceremony, according to the rites and customs of the foreign country, would

(1) Clause 216 of the English Draft Code is the clause definng bigamy.
(2) Hyde v. Hyde, 35 L. J. (Prob.) 57, .
(3) I Hale, 692.
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be suflicient presumptive evidence of it, so as to throw upon the defendant
tlie onus of inpugning its validity. (1)

ft was however, held by Lush, J., that in an indictment for bigamy every
thing muit be proved most strictly, and that, therefore, evidence or the fir t
mnarriag in Scotland, by a Roman Catholic priest who had many timn.
previcusly performed similar ceremonies there, would not sufice, without prof
of' the law of Sceotland, as to such marriage. (2) And in another caso it wa,
leld that a valid mairiage in Sceotland could not be proved except by t!.,
evidence of a person having a knowledge of the law of Scotland as to marriages.3

If the first marriage was celebrated in t is country it may be proved by the
production of the register of the niarriage fr om the proper custody, that4s froin
the Church itself or from the custody of the priest, clergyman or other ofliciatinig
minister ; or by a duly certilied copy thereof or extract therefrom, together
with some proof, either direct or presumptive, of the identity of the parties. i:1)

Section 13 of the Canada Evidence Act 1893,'post, provides for proof of this
kind in the following terms :-

- Where a book or other document is of so public a nature as to be admissible
iii -evidence oi its mere production from the proper custody, and no ther statute
exists whiclh renders its contents proý'able by means of a copy, a copy thereof
or extract therefrom shall be admissible in evidence iii any court of justice, or
before a person having by law, or by consent of parties. authority to hear,
receive and examine evidénce, provided it is proved that it is a copy or extro-t
purporting to be certified to be true by the oflicer to whose custody' the originil
has bý m entrusted." And section Ili of the Canada Evidence Art further
provides that 'no proof shall be requireil of the handwriting or official position
of any person certifying, in pursuance of this act, to the truth of any copy of or
extract from any proclamation, order, regulation, appointment. book or cther
-document ; andany sucli copy or extract may be in print or in writing, or partly
in print and partly in writing."

Proof that]ethmarriage took place in a dissenting chapel; in the presence of
the registrar, that the entry in the registrar's book was signed by a person wlo
proved the fact or the marriage, as a witness to the marriage, and that the
parties afterwards cohabitel for some years, was held suflicient prima facie
proof that the chapel was duly registered as a place in which marriages might
be lawfully solemnized : i5) and where the marriage was solemnized in a dis-
senting chapel by a dissenting minister in the presence of the registrar of the
district and two witnesses, and the cerLiticate was produced, it was held to be
unnecessary to prove that the chapel was registered 16) In another case it was
proved that the marriage was solemnized in a building a few. yards from the
parish churrhr, while the church was under repair and it was further proved
that divine service had several times been performed in this building. It vas,
thereføre, held that the building must be presumed to have been licensed, and
that ilherefore the marriage might be properly solemnized there (7)

Under the old English Marriage License Laws, it was at one time held, that,
if the marriage were by license, and if either of the parties were a minor at the
time, it was necessary to prove that the marriage was solemnized witn the
consent of the parents or guardian of the minor ;although subsequent count-
enance froni the parents or guardian. or other similar circumstances, affordid
grourid for presuming the necessary consent (81. Later legislation however had

(1 See R. v. Inhabitants of Brampton, 10 East, 282.
(2) R. v. Savage, 13 Cox, 178.
(3) R. v. Povey, Dears 32; 22 L. J. (M. C.a 19.
(4) R. v. Hawes. 1 Den. 270; B. v. Tilson, 1 F .& F. 54.
(5) R. v. Manwaring, Dears & B. 132.; 26 L. J. (M. C.) 10.
(6) R. v. Cradock, 3 F. & F. 837..
(7) R. v. Cresswell, Q. B. D. 446 : 45 L. J. (M. C.) 77.
(8) R. v. Butler, R. & R. 61 ; R. v. Morton R. & R. 19 n. ; R. v. James, R. & R.

17; R. v. Butler, R. & R. 61 n.



the elfect of rendering it unnecessarv, in bigaiy cases, to prove the consent of
the parents or the guardian to the first marriage of a minor. (1)

It was originally the intention of the English Marriage Act that the banns
should bepublished in the true names of the parties. and, if the banns were
published in names totally dilferent from those which the parties used or by
which they were known, it used to have the effect of invalidating the marriage,
whether the misdescription was by accident or from design and whether it was
fraudulent or not ; but, now, under the English Marriage laws, in order to
invalidate a marriage for want of due publication of banns the misdescription
in the banns niust be with the knowledge of both parties. (2)

By the Imperial statute r and 7W. iv. c. 85, sec. 42, it wasenacted I that if any
persons shall knowingly and wilfully intermarry under the provisions of this
Act, without due noLte to the superintendent-registrar, the inarriage of such
pdrsons shall be nuil and void "and it was held that, to render a marriage'
invalid under that act, it must be with a knowledge by both parties, that no due
notice had been given ; and therefore wbere one of the parties,-in disregard of
a clause of the act, which requires the name and surname of each of the parties
intending marriage.,to be stated in the notice,-gave a notice stating therein a
false christian name, but il did not appear that that. was done with the
knowledge of the other party, the marriage was held valid. (3)

Where the pirties were mareied in Ireland with the ceremonies necessary to
make a marriage of Roman Catholics valid. the man and the woman both
declaring themselves to be Roman Catholics, it was held that the man could not,
on an indictment for bigamy, set up his alleged protestantism to defeat such
marriage. (4)

Athough, in bigamy cases; a first valid marriage must be proved it appears
that it is not essential, in order to establish it, that proof should be made of the
license, or of the publication of the banns, &c.; but that the fact of the marriage
having been validly solemnized may be proved by some person who was actually
present, and saw the ceremony performed (5). Or, the prisoner's own admission
of a prior inarriage may be relied on as good evidence to shev that it was
lawfully solemnized. (6)

The marriage of Jews is bv a written contract, which is afterwards solemnly
ratified'in the synagogue: and it has been held in England thal in order to prove
such a marriage, it is not suflicient to prove the religious ceremony by the parol
testimony of some person who was present, but that the contract must also
be proved. (7)

Proof of a first marriage which is niercly voidable is sufficient, in a prose-
cution for bigamy. (8) Thus, a marriage contracted in Ireland by a minor,
without consent,-such a marriage being, by the Irish Marriage Act, voidable
only within a year,--will support a conviction for bigamy, if such first marriage
bas not been vacatejd. (9)

But it is otherwise if the first marriage be not merely voidable but actually
coid. As, for instance, if a woman marry A., and in A's lifetime, marry B., and
then, afler A's death, and whilst B. is alive, she also inarry C., she cannot he

(1) R. v. Birmingham, 8 B. & C. 29.
(21 R. v. Inhabitants of Wroxton. 4 B. and Ad. 640.
(3) R. v. Rea, *41 L J. i M. C.) 9,' ; L. R., -C. C. R. 365.
141 R. v. Orgill, 9 C. & P. 80
(5) R v. Allison, R. & R. 109 ; R. v. Manwaring, Dears. & B. 132 ; 26 L. J.

{M. C.) 10.
(6) R. v. Newton, 2 M. & Rob. '103 ; R. v. Simmonsto, I C. & K. 164. But see

R. v. Savage, supra. -
(7 Hern. v. Noel I Camp. 61 ; Arch. Cr. Pl. & Ev. 302.
(8> 3 Inst. 88.
(9) R. v. Jacobs. 2 Moo. C. C. 140.
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indicted for bigamy, in marrying C., because her iarriage with B was a mer
nullity (I)

So. if a man narry A., and, in the lifetime of A.. he marryB., and. afterwards.
in the lifetime of both A. and B., he marry C., lie cannot be prosecuted for
bigainy, on an indictment charging him with that offence in marrying C.
during the lifetime of his wife B. : because the marriage with B. was void. 2
The indictnent, to be good, would have to charge himi with committing biganv
in marrying C., during t!'e lifetime of A.

If a boy under fourteen. or a girl under twelve contract matrimony, it is void.
unless both parties to such a marriage consent to and confirm it after the one
who was under the age of consent arrives at the age of consent. (3)

Although the first marriage must be proved to have been a valid one, this is
not necessary with regard to the second or* bigamous marriage. i The abovo
article 275 makes it bigamy for any person, being married, Io go through a
form of marriage with any other person ; and sub-section 2 declares that
"every form of marriage shall, for the purpose of this section, be valid, not-
withstanding any act or default of the person charged with bigamy, if it he
otherwise a valid form." So that, after proving the defendant's first marriage. it
will be suflicient to make proof of his having gone through a second marriage
ceremony with another woman, and it will be no defence to an indictment for
bigamy to shîew that the second marriage was not legal but was void. by reason.
for instance, of the parties to it being relations within the prohibited degrees
of consanguinity or affinity. (4)

Where, therefore, in the second marriage, the defendant assumed a fictitions
name, the ofTence was, never the less, held complete. (5)

Upon an indictment for bigamy in marrying Anna T., the defendant's tirst
wife being alive, it appeared that the second wife's name was not Anna but
Susanna, but the defendant himself had written her name as Anna in the note
for publication of banns, and he had signed the register in which she was so
called : and it was held that. although the woman's name might nit be Anna,
the defendant could not defend himself on the ground that lie did not marry
Anna T. but Susanna. (6)

Where the second wife was married by the naine of Eliza Thick, which ncme
she had purposely assumed, when the banns were published, so that she should
not be known to be the person intended, lier name being Eliza Brown), Gurney
B. hield this to be no answer to the charge of biganiy. (7)

A man, who, being married, married another woman, and gave a false nane,
in bis notice to the registrar. without it appearing that the woman knew of it,-
was found guilty of bigamy. (S)

The English Court of Crown Cases Reserved bas recently, in a case reser.,d
for the consideration of all the judges, laid down the following general rule.
ndmely that where a person already bound by an existing marriage, goes througlh
a form of marriage known to.and recognised by the law as capable of producing
a valid marriage, for the purpose of a pretended and fictitious marriage. the case
is none the less within the statute relating to bigamy, by reason of any special
circunstances, whichi independently of the bigamous character of the marriage.
may constitute a legal disability in the particular parties or make the formn of'

(1) 1 Hale, 693.
(2) R. v. Willshire,· L R., 6 Q. B. D. 366.
(3) Co. Lit. 79 : R. v. Gordon, R. & R. 48.
(4) R. v. Allison, R. & R. 109.
(5) R v. Brawn, I C. & K. 144.·
(6) R. v. Edwards, R. & R. 283.
(7) R. v. Penson, 5 C. & P. 412.
(8) R. v. Rea, L. R. 1 C. C. R. 365 ; 41 L. J. (M. C.) 92: Arch. Cr. Pl. & Ev.

21 Ed. 1022.
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marriage resorted to specially inapplicable'to their individual case. (i) So that,
where A.,· a married man, whose wife was living, went though the marriage
ceremony with another woman related to him within the prohibited degrees of
aflinity, so that .the second marriage, even if not bigamous, would have been
void, he was held guilty of bigamy. (2)

The case of R v. Fanning, (3)-in which the Irish Court of Criminal Appeal
leld that to constitute the offence of bigamy the second marriage must have
been one ehich, but for the existence of the previous marriage, would have
been a valid marriage,-was fully considered by the English Court of Criminal
A ppeal, in the case of R. v. Allen, supra, and disapproved.

It wili be noticed that subsection 2 of article 275 of our Code now expressly
provides that, - the fact that the parties would, if unmarried have been
incompetent to contract marriage shall be no defence upon a prosecution for
bigamy."

The prosecution must prove (hat the first wife was living when the second
marriage was solemnized. This may be done by some person acquainted with
the first wife and who saw her at the time of the second marriage or afterwards.
The fact that the first wife was living at a period antecetdent to the time of the
second marriage may or may not afford a reasonable inference that she was
living at the time of the second marriage. For instance, if it were proved that
shte was living and in good health on the day preceding the second marriage,
the inference would be very strong that she was living on the day of the second
marriage ; and the jury would probably find that ste was so. If on the other
hand, it were proved that the first wife was in a dying condition on the day
preceding the second marriage, and nothing further were proved, the jury would
probably decline to draw the inference that she was stili living. on the day of
the second marriage.

The question, therefore, is one entirely for the jury ; and the law makes no
presumption either way. (4) Therefore where on the trial of a. woman for
bigamy it was proved that the second marriage took place in 1847, but that the
first husband had been last seen alive in 1843, and the judge directed the jury
that there being no circumstances -leading to any reasonable inference that he
had died, lie musi be presumed to have been alive at the time of the second
marriage, this direction was held to be erroneous, and the man's conviction was
quashed. (5)

The principal defences available to the defendant to a prosecution for bigamy
are: 1, Belief, on reasonable grounds, that the first husband or the first wife, as
the case may be, is dead; 2. Continuai absence of the first wife or husband for
seven years; 3. Divorce from the bond of the first marriage, and 4. That the
first marriage has been declared void by a court of competent jurisdiction.

On the subject of bigamy there are some differences between the Imperial
Statute and our Code.

The Imperial Act (24 and 25 Vie., c. 100, s. 57), is as follows : -
" Whosoever, being married, shail marry any other person, during the life of

the former husband or wife, whether the second marriage shall take place in
England or elseuhere shall be guilty of felony, and, being convicted thereof, shail
be liable to be kept in penal servitude for any term not exceeding seven yèars:

.•* Provided that nothing in this section contained shall extend to any
second marriage contracted elsewhere than in England and Ireland by any
other than a subject of Her Majesty or to any person marrying a second time,
whose husband or wife shall have been continually absent from such person for
the space of seven years then last past, and shall not have been been known by

(1) B. v. Allen, L. B. t C. C. R. 376 ; 41 L. J. (M. C.) 101.
(2) R. v. Allen, L. R., I C. C. R., 367; 41 L. J. (M. C.) 97.
(3> R. v. Fanning, 17 Ir. C. L. R 289; 10 Cox, 411.
(4) R. v. Lumley, L. R., 1 C. C. R. 190 ; 38 L. J. (M. C.) 86.
(5) Id. See also, B. v. Willshire, ante, p. 200.
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such person to be living within that time, or to any person who, at the time of
such second marriage shail have been divorced from the bond of the lirst
marriage, or whose former marriage shall have been declared voi4 by the
senterfe of any court of competent jurisdiction."

It will le seen that the main difference between our law, as it now stands,
and the law of England is that the Iniperial Statute does not contain the clause
contained in the above article, 275, declaring that, no one commits bigamy iy
going through a rorm of inarriage, - if lie or she, in good faith and on reasotiable
grounds, believes his wifle or her husband to be dead."

There is also some difference between the wording of' the two enactments, n
regard to'the seven vears' absence. The English statute has the words, " aù'
shall not have been known by such person to be living within that time," whifi.
the wording of the clause in our law is " and he or she is not proved to have
known that his wife or her husband was alive at any tint during those sev eni
years."

This, however, is merely a verbal differenee. The eflect of the two seens to
be the same; for in England, as well as in Canada, under the law as expressed in
the 161 R. S.C., s. 4, and previous Canadian statutes. worded like the Imperial
statute, it has been held that, when, on a triai for bigamy, absence for seven
years is proved, it is, then, for the prosecution to shew that the prisoner knew
bis wife to be alive at sone time during the seven years, and that on the pros-
cûtion failing to do so, the prisoner is entitled to an acquittai. I )

In another case, where .it was proved that the accused's lirst lusband lad
been absent from lier for more than seven years, the jury found that they liad
no evidence that at the time of ber second marriage, she knew him to be aliv,..
although she had the means of acquiring knowledge of that fact lad sbe clhosenî
to>ake use of such means; and it was leld that upon this linding thte con-
viction could not be supported. (2).

Where the defendant's first wife had left hiim sixteen years. and àt was pro ed
by the second wife that she had known him for nine years living as a single
man, and had never heard of the first wife who it appeared lad been living
seventeen miles from where the defendant, (a poor laboring man), resided, be
was leld entitled to an acquittai. j3)

With regard to the seven years absence clause, there were for a time a
number of conflicting decisions rendered in England, it being held in a few
cases, by some of the judges. tincluding Baron Martin and Baron Cleasby), that,
although seven years had not passed since the first marriage, yet ifthe prisoner
reasonably believed that his lirst wife was dead he was entitled to.an acquittai:
(4) while others held that under the terms of the 24-25 V., c. 100, s. 57, already
quoted, ante, p. 201, unlessseven years had elapsed between the tirst and second
marriages, it vas no defence for the prisoner to show that ho had reasonable
grounds for believing that his first wife was dead. .This was the holding in a
number of cases; (5) and in their Report on the Enghsh Draft Code whicli was
made in 1878 the Royal Commissioners, in their remarks upon bigamy, (see
.extract set out at p. 197, ante), not only take this view of the law, but emplhasize
thenecessity of framing the clause on this subject in such a manner as to imake
the law certain in this respect, in order, as they say that,--although it may be

<1) R. v. Curgerwen, L. R., 1 C. C. R. i ; 35 L. J. (M. C.) 58 ; R v. Heaton,
3 F. & F. 819; Arch. Cr, Pl. & Ev. 21 Ed. 10·24 ; R. v. Pierce, 13 0 H. 226; R v.
McQuiggan, 2 L. C. 1t. 340; R. v Fontaine, 15 L. C. J. 141 ; R. v. Dwyer, 27
L. C. J. 201 ; R. v. Debay, 3 G. & 0. 540 ; R. v. Smith, 14 U. C. Q. B. 565; Bur.
Dig. 254.

(-) R. v. Briggs, Dears. & B. 98 ; 26 L. J. (M C.) 7 ; See R. v. Dane, 1 F. & F.
323; R. v. Cross, 1 F. & F. 510.

(1) R. v. Thomas Jones, C. & Nor. 614.
(4) R. v. Turner, 9 Cox, 145; R. v. Horton, Il Cox, 670; R. v.Moore 13 Cox, M5.
i5) R v. Gibbons, 12 Cox, 237; R. v. Bennett, 14 Cox, 45.



a hardship to convict a man of bigamy for marrying again under thehonest belief
tlat bis wife' was dead,-encouragement may not, on the otier hand, he given to
bigamous marriages by relaxing tho rule that a mn an marrying within the pres-
cribed limit of séven years does so at bis peril.

But the vhole subject lias since, (in 1889), been thoroughly considered and
iinally settled by the English Court ofCriminai Appeai in 'olson's case, in whici
on account of the conflicting views of individual judges, the point was reserved
hy Stephen, J., and it was decided by that Court composed of Lord Coleridge, C.
J., and Hawkins, Stephen4;a-ve, Day, Smith, Wills, Grantham, and Charles JJ.,
(Denman, Field, and Magisty, JJ. and Pollock and Huddleston, B.B,. dlissent-
ing), that a-bond fide(belief on reasonable grounds in the death of the
iusband at the time of the second marriage afforded a good defence to the
indictment, although the second marriage took place within seven years of the
time when the defendant last knew of ber liusband being alive,

In that case, the prisoner Martha Ann Toison had been convicted, in 1888,
under 24-2a Vict., c. 100, s. 57, of bigamy, in having gone through the ceremony
of marriage within seven years after she had been deserted by lier first husband.
it appeared that the prisoner's first marriage took place in September 1880 :
that ber first lushand, Toison, deserted ber. in Decemnber 1881 : that she and
ber father, on making enquiries ab'out him, learned, from bis elder brother, that
lie had been lost in a vessel bound for America, which went down with ail
iands.on board ; that in January 1887, (within seven years after Toison's dep'r-
ture), she, supposing herselif to be a widow, went through the marriage ceremony
with another man, te, whom ail the facts were made known ; and that in
Decembe-r 1887, the first husband, Tolson, having returned from America,
reappeared upon the scene.

Upon ber trial foi bigamy, Stephen J., directed the jury that according ta law,
a belief, in good faith and on reasonable grounds, that the husband of the
prisoner was dead would not be a defence to a charge of bigamy, arnd, in the
case, lie staied that his object, in so holding, was not as an expression of his
own opinion, but so as to obtain the decision of the court, in view of the con-
uiicting decisions of single judges on the point. The jury convicted the prisoner,
stating, however, in answer to a question put by the judge, that they thought
that she, in good faith and on reasonable grounds believed lier husband to be
dead at the time of the second marriage ; and the judge sentenced her to one
day.s. imprisonrment.

The following are extracts from the remarks of some of the nine judges
who formed the majority of the Appeal Court, in rendering the judgement
quashing the conviction, and of the other five dissenting judges.

Mr. Justice Wills said, " There is no doubt that under the circurnstances the
prisoner falls within the very words of the statute. She, being married, married
another person during the life of ber former husband. and when she did so he
hiad not been continually absent from lier for the space of seven years. But it
is undoubtedly a principle of English criminal law that ordinarily speaking a
crime is not commuitted if the mind of the person doing the act in question
is innocent. , It is a principle of natural justice and of our law,' says Lord
Kenyon, C. J., ' that actus non facit reum, nisi mens sit rea. The intent and
act must both concur to constitute the crime.' (l1 The guilty intent is not
necessarily that of intending the very act or thing done and prohibited by
common or statute law, but it must at least be the intention to do some-
thiing wrong. That intention may belong to one or other of two classes.
It miay be- to do a ivrorg thing in itself, or it may be to do a thing mercly
prohibited by law, or both.elements of intention may co-exist with respect to the
same deed. There are many things prohibited by no statute,- fornication, for
instance which nevertheless, no one would hesitate to call wrong ; and the
intention tu-do an act wrong in this sense at the least must as a general rule
exist before tte act done can be considered a crime.

([) Fowler v. Pudgett, 7 T. R. 509, 514.
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Knowingly and intentionally to break a statute must, I think, fron the
judicial point of view, always be morally wrong in the absence of special cir.
cumstances applicable to the particular instance and excusing the breach of tii
law. as, l'or instance, if a municipal regu ation be briken to save life or to put
out a lire. But, to inake it murally right, some such special matter of excu.
must exist, inasnuch as the administration of Justice, and, indeed, the found-
ations of civil society, rest upon the principle that obedience to the law.
whether it be a law approved of or disapproved of by the individual, is the first
duty of a citizen.

" Although prima facie and as a general rule there must be a mind at fault
before there can be a crime, it is not an inflexible rule, and a statute may relate
to such a subject-matter and nay be so framed as to make an act criminal
whether there has been any intention to break the law or otherwise to do
wrong or not. There is a large body of municipal law in the present day which
is so conceived. By-laws are constantly made regulating the width of thi-
roughfares, the height of buildings, the thickness of walls, and a variety of
other matters necessary for the general welfare, health or convenience, and.
sucli by-laws are enforced by the sanction of penalties, and the breach of
them constitutes an oifence and is a criminal matter. In such cases it wouhl,
generally speaking, be no answer to proceedings for infringement of the by-law
that the person committing it had bond fide made an accidental miscalculation
or an erroneous measureiment. The acts are properly construed as imposiig
the penalty wlhen the act is done, no matter how innocently, and in such a case
the substance of the enactinent is, that a man shall take care that the statutory
direction is obeyed, and that if he fails to do so lie does it at his peril.

SWliether an enactment is to be construed in this sense or with the quali-
fication ordinarily imported into the construction of criminal statutes, that
there niust be a guilty mind, must, I think. depend upon the subject-matter of
the enactment, and the various circumstances that may maKe the one cou-
struction or the other reasonable or unreasonable. There is no difference, for
instance, in the kind of language used by acts of parliament which make the
unauthorized possession of government stores a crime, and the language used
in by-laws whiclh say that if a man builds a house or a wall so as to encroach
upon a space protected by the by-law from building lie shall be liable to a
penalty. Yet, in Regina v. Sleep. (l t it was held that a person in possession of
government stores, marked with the broad arrow could not be convicted wlien
there was not sufficient evidence to show that lie knew they were so marke] ;
whilst the mere infringement of a building by-law would entail liability to the
penalty. There is no difference between the language by which it is said iliat a
inan shall sweep the snow from the pavement in front of his house before a given
hour in the uorning, and if he fail to do so shail pay a penalty, and that by
which it is said that a man sending vitriol by railway shall mark the nature of
the goods on the package on pain of forfeiting a sum of money ; and yet I
suppose that in the first case the penalty would attach if the thing were not done,
whilst in the other case it lias been hield, in Hearne v. Garten, (2) that, where the
sender lad made reasonable inquiry and was tricked into the belief that the gools
were of an innocent character, ho could not be convicted, although he had in fact
sent the vitriol not properly marked, There is no difference between the language'
by which it is enacted that - whosoever shall unlawfully and wilfully kill anîy
pigeon under sucli circumstances as shall not amount to a larceny at conimon
law' shall be liable to a penalty, and the language by which it is enacted that
'if any person shall commit any trespass by entering any land in the day-tinie
in pursuit of gaine ' he shall be liable to a penalty ; and yet in the first case it
has been ield that his stato of mind is material, (Taylor v. Newman) (3 , in the
second, that it is immaterial (Watkins v. Major) (1). So, againthere is no diffe-

(1) Beg. v. Sleep. L. & C. 4 > : 30 L. J., (M. C.) 170.
(2) Hearne v. Garton, 2 El. & E. 66.
(3j Taylor v. Newman, 4 Best & S. 89.
(4) Watkins v. Major, L. R. 10 C. Il. 662.
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rence in language between the enactments I have referred to in which the
atsence of a guilty mind was held to be a defence, and that of the statute which
says that 'any person who shall receive two or more lunatics' into any unli-
censed house shall be guilty of a misdemeanor, under which the contrary lias
been held. (1) A statute provided that any clerk to justices who should, unler
color and pretence of anything done by the justice or the clerk, receive a fee
greater than that provided for by a certain table, should for every such offence
lorfeit £.0. It was held that where a clerk to justices bona fide and reasonably but
erroneously believed that there were two sureties Jound in a recognizance
besides the principal, and accordingly took a fee as for three recognizances, when
he was only entitled to charge for two, no action would lie for the penalty.
-Aclus,' says Lord Campbell, 'non facil reum, nisi mens sil rea. Here the
defendant very reasonably believing that there were twô sureties bound, besides
the principal, has not, by making a charge in pursuance of his belief, incurred
the forfeiture. The language of the statute is, /or every such offence. If, there-
fore, the table allowed him to charge for three recognizances where there are a
principal and two sureties, he has not committed an offence under the act. (2)

"If identical language may thus be legitmately construed in two opposite
senses, and is sometimes held to imply that there is, and sometimes that ihere
is nol, an offence, when the guilty mind is absent, it is obvious that assistance
must be sought aliunde, and that all circumstances must be taken into considera-
tion which tend to shew that the one construction or the other is reasonable ;
and amongst such circumstances it is impossible to discard the consequences.

This is a consideration entitled to little weight, if the words be incapable of
more than one construction ; but I have, I think, abundantly shown that there
is nothing in the form of words used in the enactment now under consideration
to prevent the application of what is certainly the normal rule of construction
in the case of a statute constituting an offence entailing severe and degrading
punishment.

" If the words are not conclusive in themselves, the reasonableness or other-
wise of the construction contended for bas always been recognized as a matter
fairly to be taken into account. In a case in which a woman was indicted
under 9 and 10 Wm. IUl., c. 41, s. 2, for having in her possession, without a
cerlificate from the proper authority, government stores, marked in the manner
described in the act it was argued that, having the certificate was, under that
statute, made the sole excuse, and that as the woman had no certificate, she
must be convicted. Foster, J., said, however, that, though the words of the
statute seemed to exclude any other excuse, yet the circumstances must be
taken into consideration ; otherwise a law, intended for wise purposes, might be
the handmaid to oppression, and he directed the jury that if they thought the
defendant came into the possession of the stores without any frauîd or mis-
behaviour on ber part, they ought to acquit her (3). In Rex. v. Banks, (4) the
same ruling was adopted by Lord Kenyon, who considered it beyond question
that the defendant might excuse himself by shewing that he came innocently
into such possession, and he treated the unqualified words of the statute as
merely shifting the burden of proof and making it necessary for the defendant to
show matter of excuse, and to negative the guilty mind, instead of its being
necessary for the .rown to show the existence of the guilty mind. He held
that prima facie, the statute was satisfied when the case was brought within its
terms, and that it then lay upon the defendant to prove that the violation of the
law which bad taken place had been committed accidentally or innocently so far
as he was concerned.

I Suppose a man had taken up, by mistake one of two baskets exactly alike
and of similar weight, one of which contained innocent articles belonging to
himself and the other marked government stores, and was caught with the

(1) Reg. v. Bishop, 5 Q. B. D. 259
(2) Bowman v. Blyth, 7 El. & B. 26, 43.
(3) Fost C. L. (3 Ed.) App. 439, 440.
(4) Rex. v. Banks, I Esp. 144. *
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wrong basket in his hand. He would by his own act have brought himseif
within the very words of the statute. Who would think of convicting him ?
A nd yet, what defence could there be, except that his mind was innocent and
that he had not intended to do the thing forbidden by the statutç ?

" These decisions of Foster, ,., and Lord Kenyon have been repeatedly
acted upon. (1)

Now, in the present instance, one consequence of holding that the offence
is complete, if the husband or wife is de facto alive at the time of the second
marriage, although the defendant had, at that time, every reason to belieye the
contrary. would be that, though the evidence of death should be sufficient to
induce the Court of Probate to grant probate of the will or administration of the
goods of the man supposed to be dead. the latter's wife, who had married six
years and eleven months after the last time that she had known him to be alive.
would be guilty of felony, in case he should turn up twenty years afterwards.
It would be scarcely less unreasonable to enact that those who had, in the
meantime distributed his personal estate, under letters of administration, shouil
be guilty of larceny.

1I am well aware ihat the mischiel which may result from bigamous
niarriages, however innocently contracted, are great ; but I cannot think that
the appropriate way of preventing them is to expose, to the danger of a cruel
injustice, persons whose only error may be that of acting upon the same
evidence as lias appeared perfectly satisfactory to a Court of Probate, a tribunal
emphalically diflicult to satisfy in such matters, and certain only to act upon
what appears to be the most cogent evidence of death.

" It is said, in respect of the offence now under discussion, that the proviso
in 24 and 25 Vict., ch. 150, § 57, that - nothing in the section shall extend to
any person marrying a second time whose husband or wife shall have been
continually absent from such person for seven years last past, and shall not have
been known by such persan to be living within that time,' points out the sole
excuse which the act allows. I cannot see what necessity there is for drawing
any such inference. It seems to me that it merely specifies one particular case,
and indicates wlhat in that case shal be sufficient to exempt the party
without any further inquiry from criminal liability ; and I think it is an argu-
ment of considerable weight, in this connection, that under 9 and 10 Wm.
III., ch. 41, § 2, where a similar contention was founded upon the specification
of one particular circumstance under which the possession of government stores
should be justilled, successive judges and cours have refused to accede to the
reasoning, and have treated it, to use the words of Lord Kenyon, as a niatter
that, - could bear no question,' that the defendant might shev, in other ways,
that his possession was without fraud." (2)

After reviewing critically the conflicting decisions, upon the point in question,
Mr. Justice Wills continued. " There is nothing, in the state of the authorities,
di'-ectly bearing upon the question, to prevent one from deciding it upon the
grounds of principle. It is, however, suggested that the important decision of
the court of fifteen judges, in Regina v. Prince, (3) is an authority in favor of a
conviction in this case. I do not think so.

" In Regina v. Prince,'the defendant was indicted under 24-25 Vict., c, 100,
sec. 55 for ' unlawfully tauing an unmarried girl. then being under the age of
sixteen years, out of the possession and against the will of her father.' Thejury
found that the prisoner bond fide believed upon reasonable grounds that she was
eighteen. The court upheld the conviction. Two judgments were delivered by
a najority of the court, in each of which several judges concurred, whilst three

(1) See Reg. v. Wilmett, 3 Cox C. C. 281 ; Reg. v. Cohen, 8 Cox C. C. 41 lteg.
v. O'Brien, 15 L T. iN. S.) 419.

(2) Rex. v. Banks, supra.
(3) Reg. v. Prince, L. R., 2 C. C. R. 154, 175.
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of them, Denman, J., Pollock, B, and Quain, J., coccurred in both. The first of
the two, being the judgment of nine judges, upheld the conviction upon the
ground that, looking to the subject-rpatter of the enactment, to the group of
sections anongst which it is found, arf- to..the history of legislation on the
subject, the intention of the legislature was that, if a man took an unmarried
girl under sixteen out of the possession of her father, against his will, he must
take his chance of whether any belief lhe miglit have about her age was riglit or
wrong, and if lie make a mistake upon this point so mucli the worse for
him; lie must hear the consequences. The second of the two judgments
gives a number of other reasons for arriving at the same conclusion, some of
them founded upon the policy of the legislature, as illustrated by other associated
sections of the same act. This judgment contains an emphatic recogni-
tion of the doctrine of the 'guilty mind,' as an element, in general, of a
criminal act, and supports the conviction upon the ground that the defendant,
who believed the girl to be eighteen and not sixteen, even then, in taking
lier out of the possession of the father, against his will, was doing an act
wrong in itself. This opinion,' says the judgment, ' gives full scope to the
doctrine of the mens rea.'

" The case of Regina v. Prince, therefore, is a direct and cogent authority for
saying that the intention of the legislature cannot be decided upon simple pro-
hibitory words, without reference to other considerations. The considerations
relied upon in that case are wantiiig in the present case, whilst, as it seeins to
me, those which point to the application of the principle underlying a vast area
of criminal enactment, that there can be no crime without a tainted mind, pre-
ponderate greatly over any that point to its exclusion.

In ny opinion, therefore, this conviction ought to be quashed."

Mr. Justice Cave, in the course of his remarks, said:-

- At cominon law, an honest and reasonable belief in the existence of circuin
stances which, if true, would make the act, for which a prisoner is indicted, an
innocent act lias always been lield a good defence. Honest and reasonable
inistake stands oir the same footing as absence of the reasoning faculty,-as, in
infancy,-or perversion of that faculty,-as in lunacy; and it has'never been-
suggested that these exceptions do not equally apply in the case of statutory
offences, unless they are excluded, expressly or by necessary implication.

" In Regina v. Prince, in which the principle of mistake underwent much.
-discussion, it was not suggested by any of the judges that the exception of
honest and reasonable mistake was not applicable to all offences, whether
existing at common law or created by statute. The difference of opinion in
that case was as to the exact extent of the exception, Brett, J., the dissenting
judge, holding that it applied wherever the accused honestly and reasonably
hblieveil in the existence of circumstances which, if true, would have made his
act not criminal, while the najority of the judges seem to have held that, in
oider to make the defence available in that case, the accused must have proved
the existence in his mind of an honest and reasonable belief in the existence of
circumistances which, if they had really existed, would have made his act not
only not criminal, but also not immoral.

- In the present case, the jury have found that the accused honestly and
reasonably ielieved in the existence of a state of circumstances, namely,-in
lier first husband's death,.-which, lad it really existed, would have rendered
hor act, in marrying again, not only not criminal, but also not immoral.

- It is argued, however, that assuming the general exception to be as stated,
ýet the lauguage of the act is such that that exception is necessarily excluded
in this case. Now, it is tndoubtedly within the competence of the legislature
in enact that a man shall be branded as a felon and punished for doing an act
which he honestly and reasonably believes to be lawful and right ; just as the
legislature may enact that a child or a lunatic shall be punished criminally for
an a:t which he has been led to commit by the immaturity or perversion of his
reasoning faculty. • But such a result seems so revolting to the moral sense that
we ought to require the clearest and most indisputable evidence that such is
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really the meaning of the act. It is said that this inference necessarily arises
from the language of the section in question, and particularly of the proviso.
The section (omitting immaterial parts) is in these words : ' Whosoever being
married shall marry any other person during the life of tihe former husband or
wife shall be guilty of felony ; provided, that nothing in this section containel
shall extend to any person marrying a second time whose husband or wife shal
have been continually absent from such person for the space of seven years then
last past, and shall not have been known by such person Io be living within
that time.' IL is argued that the firsi part is expressed absolutely ; but surely
it is not contended that the language admits of no exception, and therefore that
a lunatic who, under the influence of a delusion, marries again, must be
convicted ; and, if an exception is to be admitted where the reasoning faculty is
perverted by disease, why is not an exception equally to be admitted where the
reasoning faculty, although honestly and reasonably exercised, is deceiveil ?
But it is said that the proviso is inconsistent with the exception contended for;
and, undoubtedly, if the proviso covers less ground or only the same ground as
the exception, it follows that the legislature has expressed an intention that the
exception shall not operate until after seven years from the disappearance ofthe
first husband. But if, on the other hand, the proviso covers more ground than
the general exception, surely it is no argumerit.to say that the legislature iust
have intended that the more limited defence shall not operate within the seven
y ears because it has provided that a less limited defence shall only come into
operation at the expiration of those years.

" What must the accused prove te bring herself within the general exception?
She must prove facts from which the jury may reasonably infer that she
honestly and on reasonable grounds believed her lirst husband to be dead
before she married again. What mustshe prove to bring herself within the proriso '
Simply that her hushand has been continually absent for seven years ; and if
she can do that it will be no answer to provo that she had no reasonable grounds
for believing him to be dead, or that she did not honestly believe it. Unless the
prosecution can prove that she knew her husband to be living within the seven
years she must be acquitted. The honesty or reasonableness of her belief is no
longer in issue. Even if it could be proved that she believed him to be alive
all the Lime, as distinct from knowing him to be so, the prosecution must fail,
The proviso, therefore, is far wider than the general exception ; and the inten-
tion of the legislature, that a wider and more easily established defence should
be open after seven years from the disappearance of the husband, is not
necessarily inconsistent with the intention that a difTerent dEfence, less extensive
and more difficult of proof, should be open within the seven years.

"For these reasons I am of opinion that the conviction cannot be supported."

In the course of an elaborate declaration of bis concurrence in the judgment
quashing the conviction, Stephen, J. said :

" The mental elements of different crimes differ widely. ' Mens rea' means in
th6 case of murder, malice aforethought ; in the case of theft. an intention to
steal ; in the case of rape, an intention to have forcible connection with a
woman without her consent; and in the case of receiving stolen goods knowlpdge
that the goods were stolen. In some cases it denotes mere inattention. For
instance, in the case of manslaughter by negligence, it may mean forgetting to
notice a signal. IL appears confusing to call so many dissimilar states of niind
by one name. It seems contradictory, indeed to describe a mere abseneo of
mind as a 'mens rea,' or guilty mind The expression again is likely to and
often does mislead. To an unlegal mind it suggests that by the law of England
no act is a crime which is done from laudable motives ; in other words, that
immorality is essential to crime.

" Like most-Latin maxims, the maxim on mens rea appears to me to be too
short and antithetical to be of much practical value. I have tried to ascertain
its origin, but have not succeeded in doing so.

" The principle involved appears to me, when fully considered, to amount to
no more than this. The full definition of every crime contains, expressly or by
implication, a proposition as to a state of mind. Therefore if the mental element



of any conduct alleged to be a crime is proved to have been absent in any given
case, the crime so detined is not committed. The mental element of most crimes
is marked by one of the words 'maliciously,' fraudulently,' 'negligently ' or
• knowingly,'but it is the general-I miglt, I think, say the invariable practice
of the legislature to leave unexpressed sonie of the mental elements of crime. In
ail cases whatever, competent age, sanity and some degree of freedom fromn sonie
kinds of coercion are assumed to be essential to criminality, but I do not believe
they are ever introduced into any statute by which any particular crime is delined.

" The meanings of the words ' malice,' ' negligerce ' and ' fraud,' in relation
to particular crimes, has been ascertained by numerous cases. Malice means
one thing in relation to murder, another in relation to the Malicious Mischief act,
and a third in relation to libel, and so of fraud and negligence.

" With regard to knowledge of fact, the law, perhaps, is not quite so clear,
but it may, I think, be maintained that in every case knowledge of fact is, to
some extent, an element of criminality as much as competent age and sanity.
Levitt's case, (1) decides that a man who, making a thrust with a sword at a
place where, upon reasonable grounds, he supposed a burgiar to be, killed a
person wyho was not a burglar, was held not to be a felon, but in the saine
situation, in regard to the homicide, as if he had killed a burglar.

"Apart, indeed, from the present case, I think it may be laid down as a
general rule, that an alleged offender is deemed to have acted under that state
of facts which he in good faith and on reasonable grounds believe to exist when
he did the act alleged to be an offence.

" I think that the case reserved falls under the general rule as to mistakes of
fact, and that the conviction ought to be quashed."

After discussing the arguments supposed to lead to the opposite conclusion
aod aller reviewing the case of Regina v. Prince, Stephen, J., added:-

, It appears to me that every argument which showed, in the opinion of the
judges in Regina v. Prince, that the legislature meant seducers and abductors
to act at their peril, shows that the legislature did not mean to hamper-with a
liability to seven years' penal servitude,- what is not only intended, but naturally
and reasonably supposed by the parties, to be a valid and honorable marriage.

o It is argued that the proviso that a remarriage, aller seven years' separa-
tion, shal not be punishable, operates as a tacit exclusion of ail other exceptions
to the penal part of the section. It appears to me that it only supplies a rule of
evidence which is useful in many cases, in the absence of explicit proof of death.
But it seems to me to show, not that belief in the death of one married person
excuses the marriage of the other only after seven years' separation, but that
mere separation for that period bas the effect which reasonable belief of death
caused by other evidence would have at any time. It would, to my mind, be
monstrous to say that seven years' separation should have a greater effect in
excusing a bigamous marriage than positiv2 evidence of death, sullicient for the
purpose of recovering a policy of assurance or obtaining probate of a will."

The remarks of Manisty, J., one of the dissenting judges, were, briefly stated,
as follows:

in view of the plain language of the statute it is, in my opinion, the imper-
ative duty of the court to give efTect to it, and to leave. it to the legislature to
alter the law, if it thinks it ought to be altered.

1 No doubt, in construing a statute, the intention of the legislature is what
the court has to ascertain. but the intention must be collected from the language
used, and where that language is plain and explicit and free [rom ail ambiguity,
as it is in the present case, I have always understeod that it is the imperative
duty of judges to give effect to it.

The cases of insanity, etc., on which reliance is placed, stand on a totally
d'iferent principle, viz., that of an absence af mens. Ignorance of the law is no
excuse for the violation of it, and if a person choose to run the risk of commiting

(1) R. v. Levett, Cro. Car. 7138 ; 4 BI. Com. 27 ; Fost. 274.
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a felony, he or she must take the consequences, if it turn out that a felony has,
been'committed."

After discussing the statute and its different clauses, in connection with the
case of Regina v. Prince, the learned judge continued:

"I rely very much supon the fifth section of the act passed in 1885 for the
better protection of women and girls (48 and 49 Vict., c. 69), by which it was
enacted that ' any person who unlawfully and carnally knows any girl above
thirteen and under sixteen years shall be guilty of a misdemeanor,' but to that
is added a proviso that, 'it shall be a sufficient defence if it be made to appear
to the court or jury before whom the charge shall be brought that the person
charged iad reasonable cause to believe and did believe that the girl was of or
abova the age of sixteen.' It is to be observed that, notwithstanding that the
word 'unlawfully' appears in this section, it was considered necessry 'to add
the proviso, without which it would have been no defence that the accused had
reasonable cause to believe and did believe that the girl was of or above the age of,
sixteen. Those who hold that the conviction, in the present case, should he
quashed really import into the fifty-seventh section of the *24 and 25Vict., ch. 100,
the proviso which is in the fifth section of the 48 and 49 Vict., ch..69, contrary,
as it seems to me, to the decision in Regina, v. Prince, and to the hitherto undis-
puted canons for construing a statute.

" So far as I am aware, in none of the cases cited by ny learned brothers was
the interest of third parties, such as the fact of there being children of the
second marriage, involved. I have listened with attention to the judgments
which have been delivered, and I have not heard a single observation with
reference to this, to my mind, important and essential point.. I am absolutelv
unable to distinguish Regina v. Prince from the present case, and looking to the
names of the eminent judges who constituted the majority in that case, and to
the reasons given in their judgments, I am of opinion, upon authority as well as
principle, that the conviction should be affirmed." (1)

Other grounds of defence to a prosecution for bigamy are that, before the
second marriage the party indicted was divorced froin the bond of the first
marriage ; or that the first marriage lias been declared void by a court of coin.
petent jurisdiction.

It was formerly considerel that no sentence or act of a. foreign country or
state could dissolve, a vinculo matrimonùi, an English marriage, for grounds
on which it was not liable to be so dissolved in England.

This rule seems to have been adopted in the case of R. v. Lolley, in which a
Scotch divorce, a vinculo matrimonii, for the husband's adultery,-the marriage
having been solemnized in England,-was held to be invalid in England, the
husband's adultery alone, unaccompanied with cruelty or desertion not being,
under English law, a sufficient ground for a divorce, a vinculo matrimonii: but
there was in this case an additiona' question of domicile involved : for not only
was the marriage solemnized ina.England, but the parties were, at the time of the
granting of the divorce, domiciled there ; and this alone, would have been a good
ground for holding the divorce granted by a Scotch Court, invalid, in England,
independently of and without reference to the rule above alluded to. (2) 1n fact
that rule bas by the English Court of Appeal, been since denied to be law, in a
later case, in which the marriage was also solemnized in English, the parties being
a Scotclman and an English woman. In this case, also, the decree of divorce a
vinculo, was granted by a Scotch Court and the ground of divorce was one for
which a divorce is notobtainablein England, but there was this difference, that the
husband's domicile was in Scotland'; and the Scotch divorce, in this case. was
held to be valid in England, on the ground that altliough the marriage had been
solemnized in ngland, the question of divorce was not an incident of the marriage
contract to be governed by the ler loci contractus, but an incident of status to be,
disposed of by the law of the domicil of the parties,-that is to say, the domicil of

(1) Reg. v. Tolson, 23 Q. B. D. 168; 58 L. J. (M. C.) 97.
(2) R. v. Lolley,,R. & R. 238.



the husband ; and in itsjudgxment the English Court of Appeal specially pointed
out that the Scotch divorce a vinculo which in R. v. Lolley, was held to be
invalid in England was that of persons whose marriage had been solemnized in
England, and whose domicil at the time of the divorce was also English. ( 1)

Although, in the first part of article 275, bigamy is delined to lie the act of a
person who, being married, marries another person, in any part of the world,
subsection 4 modifies the latter part of this clause by declaring that

"No person shall be liable to be convicted of bigamy in respect of
having gone through a form of marriage in a place not in Canada,
unless such person, being a British subject resident in Canada, leaves
Canada with intent to go through such forn of marriage."

The explanation of this proviso given by Sir John Thompson, during the
progress of the Code through the Committee of the House of Commons, was to
this effect, that, Canada being a colony, and our parliament, having power only
to legislate for offences committed within Canada, the alause was intended to
restrict, to our own jurisdiction, the early words of the Article, speaking of
marriages in any part of the world;. and to, thus, make it an offence to leave
Canada for the purpose of committing bigamy in any other part ofthe world,-
that being the full extent of the power of the Canadian Parliament as a colonial
Legislature, according to a decision, in that respect, rendered in regard to the ju-
risdiction of an Australian Parliament, by which it was held that, although the
words used extended beyond the territorial jurisdiction of the parliament,.the par-
liament had no authority, and that its legislation must be confined to its jurisdic-
tion and be interpreted accordingly. Sir John Thompson added: "While it is, mo-
rally, the same offence to commit bigamy outsidé our jurisdiction, all we can do is
to punish any person who leaves this country for the purpose of committing it."(2.)

The case here referred to, 'by Sir John Thompson, is, .evidently, that of
McLeod v. Attorney General for New South Wales, decided, two years ago, on
an appeal to the Privy Council, in England, from a judgment of the Supreme
Court of New South Wales, the latter judgment having rejected an appeal from
a conviction by the Court of Quarter Sessions at Sidney.

It appears that, at Sidney in May 1890, the appellant was. tried, found guilty
of bigamy and sentenced to three years' imprisonment with hard labor ; the
following facts being proved at the trial:

The appellant, a British subject, was a Minister of the Presbyterian Church
in the colony of New South Wales, where he married bis first wife, in 1872.
After residing there for some time he and bis wife left and went to Scotland,
thence to Canada, thence back to Scotland, thence to New-Zealand, and froen
there they returned to New South Wales in 1887. They again left, and went to
the United States, and thence to London, where on the 25th June 1888, the
appellant's wife left him and returned to New South Wales. Subsequently,
in May 1889 the appellant married another woman,. at St. Louis, Missouri, in the
United States, his first wife being still alive, he and his second wife. after their
marriage, living together as husband and wife. The appellant, however, in
March 1889, before the second marriage, had obtained from a district Court of
the United States, -Territory of New Mexico,-a decree of divorce from his first
wife; which decree was put in evidence at the trial ; but it was found to be a
decree which had been obtained without notice having been given to the first
wife of the divorce proceedings.

The appèliant's counsel; objected to the reception in evidence of certain letters
from the appellant, on the ground that they were immaterial, written after the
second marriage, and could~ not be used- as admissions ; but the letters were
admitted as tending to prove the bigamous marriage.

(1 Harvey v. Farnie, L. R. 5 P. D. 153 ; L. R. 6 P. D. 35 ; Arch. Cr. Pt & Ev.
21 Ed. 1024.

(2? See House cf Commons Debates, in Extra Appendix, posl.
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The marriage certificate and the copy of the marriage license, with the
solemnization of the marriage certified, by the officiating minister, at the foot
thereof were also objected to ; but they were admitted in evidenée

At the request of the appellant's counsel the trial judge. or chairman of the
'Court of Quarter Sessions, reserved, for the opinion of the Supreme Court of the
Colony, the following points, namely, 1. :Were the letters and documents,
objected to, rightly admitted ? and 2. Was it right to direct the jury that, if they
were satislied that the appellant had gone throuagh the form and ceremony of
marriage with Miss Cameron, he could be found guilty of bigamy. although no
formai evidence was given as to the marriage laws of the State of Missouri?

The Colonial Supreme Court confirmed the ruling of the lower court and upheld
the conviction.

In the Privy Council the judgment of their Lordships, delivered by the Lord
Chancellor (Halsbury), was as follows:-

'. The facts upon which this appeal arises are very simple. The appellant was,
on the 13th July, 1872, at Darling Point, in the colony of New South Wales,
married to one Mary Manson, and, in her lifetime, on the 8th May. 1889, he was
married at St. Louis, in the State of Missouri, in the United States of America,
to Mary E izabeth Cameron. He was afterward indicted, tried and convicted, in
the colony of New South Wales, for the offence of bigamy, under the 54th section
of the Criminal Law Amendment Act of 1883 (46 Vict., No. 17). That section,
so far as it is materiali to this case, is in these words: ' Whosoever beiùg
married, marries another person during the life of the former husband or wife-.
wheresoever such second marriage takes place-shall be liable to penal servi-
tude for seven years.' In the first place, it is necessary to construe the word

whosoever'; and in its proper meaning it comprehends all persons all over the
world, natives of whatever country. The next word which has to be construed
is ' wheresoever.' There is no limit of person, according to one construction of
' whosoever'; and the word ' wheresoever' is equally universal in its applica-
tion. Therefore, if their Lordships construe the statute as it stands, aoupon
the bare words, any person, married to any other person, who marries a second
time anywhere in the habitable globe, is amenable to the criminal jurisdiction
of New South Wales, if he can be caught in that colony. That seems to their
Lordships to be an impossible construction of the Etatute; the colony can have
no such jurisdiction, and their Lordships do not desire to attribute to the colonial
Legislature an effort to enlarge their jurisdiction to such an extent as would b
inconsistent with the powers committed to a colony, and, indeed, inconsistent
with the most familiar principles of international law. It therefore becomes
necessary to search for limitations, to see what would be the reasonable limita-
tion to apply to words so general; and their Lordshipstake it that the words
* whosoever being married' mean, -whosoever being married, and amenable ai
the lime of the offence commilled Io lhejurisdiction of the colony of New South
,Vales.' The word ' wheresoever' is more difficult to construe, but when it is
remembered that in the colony, as appears from the statutes that have been
quoted to their Lordships, there are subordinate jurisdictions, some of them
-extending over the whole colony, and some of them, with respect to certain
classes of offences, confined within local limits of venue, it is intelligible that the
54th section may.,be intended to make the offence of bigamy justiceable all over
the colony, and that no limits of local venue are to be observed in administering
the criminal law it that respect. ' Wheresoever,' therefore, may be read ' Where-
soever in. itis colony the offence is committed.' It is to be remembered that the
offence is the offence of marrying, the wife of the offender being then alive-
going through in fact, the ceremony of marriage with another person while he
is a married man. That construction of the statute receives support from the
subordinate arrangements which the statute makes for the trial, the form of the
indictment, the venue, and so forth. The venue is described as New South
Wales and sect. 309 of the statute provides that ' New South Wales shall be a
suflicie-nt venue for all places, whether the indictment is in the Supreme Court,
or any other court having criminal jurisdiction. Provided that some district, or
place, within, or at, or near which, the offence is charged to have been com-
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mitted, shall be mentioned in the body of the indictment. And every such
district or place shall be deemed to be in New South Wales, and within the
jurisdiction of the court unless the contrary be shown.' . That, by plain implica-
tion, means that the venue shall be sufficient, and that the jurisdiction shall be
sufficient, unless the contrary is shown. Upon the face of this record the offence
is charged to have been committed in Missouri, in the United States of America,
and it therefore appears to their Lordships that it is manifestly shown. beyond
ail possibility of doubt, that the offence charged was an offence which if com-
mitted at ail, was committed in another country, beyond the jurisdiction of the
colony of New South Wales. The result, as it appears to their Lordships, must
be that there was no jurisdiction to try the alleged offender for this offence, and
that-this conviction shoûld be set aside. Their. Lordships think it right to add
ihat they are of opinion that, if the wider construction had been applied to the
statute and-it was supposed that it was intended thereby to comprehend cases
so wide aJthise insisted on at the bar, it would have been beyond the jurisdic-
tion of the ùolony to enatt such a law. ., Their jurisdiction is confined within
their own territories, and the maxim-which h.is'been more than once quoted,
extra terriloriumjus dicenti impune-eon parelur, would<be applicable to such
a case. ford Wensleydale, (when Baron Parke), advising the House of Lords
in Jefferys v. Boosey (11 expressed the same proposition in very terse language.
He says: ' The legislature has no power over any persons except its own
subjects, that is, -persons natural-born, or resident, while they are within the
limits of the Kingdom. The legislaturé can impose no duties except on them;
and, when legislating for the benefit of persons, must prima facie be considered
to mean the benefit of those who owe obedience to our laws, and whose interests
the legislature is under a correlative obligation to protect.' ,Ail crime is local.
The jurisdiction over the crime belongs to the country where the crime is com-
mitted, and except over her own subjects Her Majesty and the Imperil Legis-
lature have no power whatever. It appears to their Lordships tnat the effect of
giving the wider interpretation to this statute necessary to sustain this indict-
ment would be to comprehend a great deal more than He Majesty's subjects;
more than any persons who may be within the jurisdiction of-the colony by any
means whatsoever; and that,. therefore, if that construction weie given to the
statute it would follow as a necessary result that the statute was ultra'vires of
the colonial legislature-to pass. Their lordships are far from suggesting that the
legislature of the colony did mean to give to themselves so wide ajurisdiction.
The more reasonable theory to adopt is, that the language was used subject to
the well-known and well-considered limitation, that they were only legislating
for those who were actually within their jurisdiction, and within the limits of
the colony. For these reasops their Lordships will humbly advise Her Majesty
that the judgment of the Supreme Court should be reversed, and that this con-
viction should be set aside." (2)

In an American case a somewhat similar decision was rendered, under the
following circumstances. The Code of the State of North Carolina provides
that "if any person, being. married, shall marry any other person during the
life of the former husband or wife, whether the second marriage shall have
taken place in the State of North Carolina or elsewhere, every such offender
shall be guilty of a felony, and every such offence shall be punished in the
county where the offender shall be apprehended as if actually commilled
there"; and the Supreme Court of North Carolina eensiderég.such a provision
repugnant to the constitution, and held that an indictment would not lie against
the defendant for having contracted a bigamous marriage in South Carolina.
and afterwards ceming into;the State of North Carolina to cohabit with the-
person so married.

Avery, J., in the course of his remarks in rendering the judgment, said:

"The general raie is that the laws of a country do not take effect beyond its

(1) Jefferys v. Boosey, 4 H. of L. Cas. 815-926.
(2) McLeod v. Attorney Gen. N. South Wales, 14 L. N. 402-405.
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territorial limits, (1) and tliat a state wvill take cognizance only of ofTences coni-
mitted within its boundaries. Among the exceptions to this general rule are the
cases where one, being at the time in another state or country, does a criminal
act which takes efrect in our own state; as where one, who is abroad, obtains
goods from some one here by false pretences, or, from a stand point beyond the
line of our state, fires a gun or sets in motion any force that inflicts within the
state an injury for which a criminal ndictment wili lie. (2) Persons guilty of
such acts are liable to indictment and punishment when they venture volun-
tarily within the territorial bounds ofthe olTended sovereignty, or, when, under
the provisions of extradition laws and treaties they are allowed to be brought
into its limits to answer such charges.

" It was contemplated by the framers of the constitution that ordinarily there
would be but one state where a crime could be properly said to have been com-
mitted, and whose courts would have cognizance of it.

" The state of South Carolina was tle sovereign whose authority was disre-
garded when the bigamous marriage was celebrated. The completed act of
entering into a second inarriage in a neighboring state is not analogous to the
cases where a mortai wound is inflicted in one state, and the wounded'man
lingers and dies from its effects witlhin the limits of another state during the
next ensuing twelve months.

" The attempt to evade the organic law by making the comirrg into this state,
(after committing an offence in another), a crime is too palpable, in view of the
admitted fact that the constitution of the United States gives to citizens of ail the
States the immunities and privileges of its own citizens, and of their guaranteed
right, under the interstate commerce clause, to pass through another state
without arrest and inquiry into their accountability for ofTences against their
own sovereignty, but especially because the trial for the new felony involves an
investigation of the original bigamy by a jury not of the vicinage, and remote
from witnesses. No court has ever questioned the' power of a state to pass
quarantine laws and statutes regulating the entrance of paupers within its
limits, but this does not include the authority to impose a tax per capita, even
on immigrants froin a foreign nation arriving at ils ports, or on passengers in
transitu from one state to another. (3)

When the act of bigamous marriage is made the subject of indictment. the
place of such act has exchfsive jurisdiction. (4) The court of Alabama lias
expressly held, in Beggs v. State, that where a person is indicted for the
bigamous act of marrying a second time, in another state, the indictment could
not be sustained. (5)

I If a state bas the power to punish one caught within its borders as a felon
for a bigamous marriage committed within another state, what is to prevent the
trial of a citizen found in a neighboring state for a homicide, if the statute were
broad enough to include murder as well as bigamy- if the statute made it a
felony punishable with death to come into the state after committing murder in
another ? The express provision for the extradition of criminals excludes the
idea of trying them outside of the limits of the state where the offence is com-
mitted, even if there were no direct guaranty that they should not be subject to
arrest and trial for offences against their own sovereign, when beyond her
limits.

" The additional counts in which it is charged that the defendant, after the
bigamous marriage in South Carolina, came into North Carolina, and cohabited
with the person to whom he was married, cannot be sustained, because that
offence is not covered by our statute.

(1) 1 Bish. Cr. L., 7 Ed., ss. 109, 110 ; People v. Tyler, 7 Mich. 161 ; 8 Mich.
338 ; State v. Barnett, 83 N. C. 616.

(2> i Bish. Cr. L., s. 110 ; Ham v. State, 4 Tex. App. 659.
(3) Norris v. Boston, & Smith v. Turner, 2 Myers Fed. Dig. 665, 675, 677, 684.
(4) 2 Whart. Cr. L. s. 1685.
(5) Beggs v. State, 55 Ala. 108.
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t We do not, however, wish to be understood as questioning the power of
the state to punish one of its citizens who goes out or the state with intent to
evade its laws by celebrating a bigamous marriage beyond its jurisdiction,and
returning to live within its borders. We affirm the judgment of thie court
below quashing the indictment. (1)

A decree of divorce obtained in a foreign court may be impeached by extrinsic
evidence shewing that such court had no jurisdiction or that such decree was
obtained by fraud. t2)

277. reigned marriages.-Every one is guilty of an indictable
offence and liable to seven years' imprisonment who procures a
feigned or pretended marriage between himself and any woman, or
who knowingly aids and assists in procuring such feigned or
pretended marriage. RS.C., c. 161, s. 2.

Under article 684, posi, no perpon -can be convicted'of an offence against
article'277 upon the evidence of one witness, unless such witness is corroborated
in some material particular by evidence implicating the accused.

278. polygamy.-Every one is guilty of an indictable offenep
and liable to imprisonment for five years, and to a fine of five hund'red
dollars, who -

(a.) practises, or, by the rites, ceremonies, forms, rules or customs
of any denomination, sect or society, religious or secular, or by any
form of contract, or by mere mutual consent, or by any other method
whatsoever, and whether in a manner recognized by law as a binding
form of marriage or not, agrees or consents to practise or enter into

(i.) any form of polygamy ;
(il.) any kind of conjugal union with more than one person at the

same time
(iii.) what among the persons commouly called Mormons is

known as spiritual or plural marriage ;
(iv.) who lives, cohabits, or agrees or consents to live or cohabit,

in any kind of conjugal union with a person who is married to
another, or with a person who lives or cohabits with another or
others in any kind of conjugal union ; or

(b.) celebrates, is a party to, or assists in any such rite or cere-
nony which purports to make binding or to sanction any of the
sexual relationships mentioned in paragraph (a) of this section ; or

(c.) procures, enforces, enables, is a party to, or assists in the
compliance with, or carrying ont of, any such form, rule or custom
which so purports ; or

(d.) procures, enforces, enables, is a party to, or assists in the
execution of, any such form of contract which so purports, or the
giving of any such consent which so purports. 53 ., c. 37, s. 11.

This is a re-enactment of 53 Vict., c. 37, sec. I1 ; shortly after the passing of'
which it was held, that mere cohabitation was not sufficient to sustain a con-

(1) State v. Cutshall, (S- C.), 15 S. E. Rep. 261.
(2) R. v. Wright, t P. & B. 363.
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viction under it. The point came up before the Court of Appeals of the Provncé'
of Quebec at Montreal in March 1891, in a case in whith one Labrie, a married
man, was tried for living and cohabiting, in conjugal union, with Rosa Adi
Martin, the wife of Joseph B Martin.

Proof was made of the fact of cohabitation and of the parties being marri'!
to other persons. It was claimed, bowever, by the defendant's counsel, Mlr.
St. Pierre, that there was no offence upon which a conviction could be legally
sustained ; that the clause " who lives, coliabits, or agrees or consents to live or
cohabit, in any kind of conjugal union with a person who is married to another,
or with a person who lives or cohabits with another or others in any kind ol
conjugal union " was aimed at the repression of Mormonism, and was takenl
from the Edmund's Act in the United States ; that it was not intended to prevent
mere immorality but only applied to Mormons and the like, aho before cohabitinig
together go through a marriage of some sort,-a " conjugal union,"-supposed
to lie l.inding upon them.

• For the Crown it was contended that the law applied to any one who, beinîg
married, cohabited or agreed or consented to cohabit with another married
person.
. The defendant being found guilty, Mr. Justice Baby reserved the point raised
by the defence.

The late Chief Justice Dorion, in delivering thejudgment of the court, quashing
the conviction, said, that it was apparent from the Act that there must be some
form of contract between the parties which they might suppose to be binding on
them, but which the law was intended to prohibit, and that in this case, there-
fore, there was no offence shewn within the meaning of the law. (1)

Proof of poiygamy.-Article 706, post, provides that, " in the case of anv
indictment under section 2-8 b), (c), and (d), no averment or proof of the method
in which the sexual relationship charged was entered into, agreed to, or con-
sented to, shall be necessary in any such indictment, or upon the trial of tlie
person thereby charged : nor shall it be necessary upon such trial to prove

-.carnal connection had or intended to be bad between the persons implicated."
Where, in a prosecution for polygamy, the proof of the polygamous marriage

consisted of the confessions of the accused, and circumstances tending to corro-
bo~rate the confessions, the evidence, on conviction, was held sufficient te support
the verdict. (2)

279. solemnimation of marriage without lawful authorIty.-.Every
one is guilty of an indictable offence and liable to a fine,or to two
years' imprisonment, or to both who-

' (a.) without lawful authority, the proof of which shall lie on him,
solemnizes or pretends to solemnize any marriage ; or

(b.) procures any person to solemnize any marriage knowing that
such person is not lawfully authorized to solemnize such marriage,
or knowingly aids or abets such person in performing such ceremony.
R.S.C., c. 161, s. 1.

No prosecution for any offence under this article can be commnenced after the
expiration of two years from its commission. (See article 55 Ilb, post.

280. Solemunzation of marriage contrary to law.-Every one is
guilty of an indictable offence and liable to a fine, or to one year's

(1) Reg. v. Labrie, M. L. B., 7 Q B. 211.
(2) U. S. v. Bassett, (Utah Supr. Ct ), 13 Pac. Rep. 237.
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imprisonrment, who, being lawfully authorized, knowingly and
wilfully solemnizes any marriage in violation of the laws of the
province in which the marriage is solemnized. R.S.C., c. 161, s. 3.

281. Abduction or any womnan orany age.-Every one is guilty of
an indictable offence and liable to fourteen years' imprisonment who,
with intent to marry or carnally know any woman, whether married
or not, or with intent to cause any woman to be married to or
carnally known by any other person, takes away or detains any
woman of any age against her wil1. RS.C., c. 162, s. 41.

282. Abduction ofrnu bere..-EVery one is guilty of an indict-
able offence and liable to. fourteen years' imprisonment who, with
intent to marry or carnally know any woman, or with intent to
cause any womán to be married or carnally kn6wn by any person-

(a.) -from motives of lucre takes away or detains against her will
any such woman of aiy age who bas any interest, whether legal or
equitable, present or future, absolute, conditional or contingent, in
any real or personal estate, or wbo is a presumptive heiress or co-
beiress or presumptive next of kin to any one having such interest;
or

(b.) fraudulently allures, takes away or detains any such woman,
being under the age of twenty-one years, ont of the possession and
against the will of ber father or mother, or of any other person
having the lawful care or charge of her, with intent to marry or
carnally know her.

2. Every one convicted of any offenceo defined in this section is
incapable of taking any estate or interest, legal or equitable, in any
real or personal property of such woman, or in which she has any
interest, or which comes to her as such heiress, co-heiress or next of
kin ; and if any such marriage takes place such property shall, upon
such conviction, be settled in such manner as any court of competent
jurisdiction, upon any information at the instance of the Attorney
General appoints. 1S.C., c. 162, s. 42.

IL will be seen that article 281 applies to every woman,-whether over or
uuder age, whether married or single, and whatever ber position in life may be,
so as to protect lier from any interference,-either by ber abduction or by her
deention against her will, with intent to marry or carnally know her, or to
caûse ber to be married or carnally known,-by rendering any one who thus
interferes with lier, liable to fourteen years imprisonment.

If the woman be taken away, in the first instance, with her own consent, but
afterwards refuse to continue with the offender, and if, tben, be still detain ber,
against her will, he is punislable, under article 28 1, for such detention. (1)

If, afler having been, in the first instance, forcibly taken away, the woman
be afterwards married or defiled, by or at the instance of her abductor, with lier
own consent, the offence will still be committed within the terms of the
above enactment; for the offender is not to escape. from liability to punishment,
by lavirig prevailed over the weakness of a woman whom he originally got into

(1) See, also, I Hawk. c. 41, s. 7.
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his power by snch base means. (1) Even if she be taken away and married
witlh ber o%% i consent, yet, it seenis, that, il this be elfected by incans of fraul,
it would still be within the law; for, she cannot, whilst under the influence of
fraud, be considered a free agent. (2)

It bas been held, heretofore, that the woman; though narried by her abductor.
is a competent witness against him, on the ground that, though she may be his
wifù de facto, she is not so, de jure ; 13) but there can be no doubt, upon this
point, now, under the Canada Lidence Act, 1893, sec. 4, posi, which rendors
every accused person's wife or husband coipetent as a witness.

With regard to article 282, the first part of it (al has reference to the taking
away or the detaining of any lieiress of any age, against ber will, snch takinig
or such detention being from motives of lucre, and with intent to marry or
carnally know ier or cause ber to be married or carnally known.

As this clause, (a), of article 282 relates (o and punishes with fourteen years
imprisonment, the abduction or detention, front motives of lucre, of a wonina,
of any age,-having an interest in some property,-with intent, etc., and at
article 281 relates to and punishes, in the sane way, the abduction or detentioi
of a wonan of any age,-whether rich or poor, heiress or no heiress,--with
intent, etc , and without regard, as a matter of course, Io any motives of lucre,
it would soern Ltat, if the prosecution should be unable, in the case of an ieires.,
to make proof, either, of the delendant's nercenary motives, or of the facts wlih
constitute thte woman an heiress, so as to bring the case within the terns of
(dause (a) of article 282, the defendant could be convicted under article 281,
witiout the necessity of making any such proof.

As the punishmient, for the forcible abduction or detention of a woman, witlh
intent, etc., is, under the terms of the two articles, 281 and 282(a), the saite,.
whether she be an heiress or a pauper, and, as, under article 281, the heiresz.,-.
as a woman, simply,-may prosecute and punish ber abductor, independetlv
of and without proving lier riches or his motives of lucre, the special value oi
article 282, in regard, at least. to the case contenplated by clause (a) seens to
lie in the extra provision contained in the second sub-section of the article,
whereby the offender is rendered incapable of taking, even by marrving his
victim, any estate or interest of any kind in lier property.

Witl regard to clause 1 b) of article 282, that clause is for the protection of an
heiress, under age, against being either fraudulently allured from or laken
away or delained,-with or witlhout her own consent,-out of the possessioi
and againsI the will of ber parents or guardian, with intent to rnarry or carnally
know her or cause ber to be married or carnally known.

In order to constitute the oflence, it is not necessary, under either of the above
articles, that there should be an actual marriage or a defilement.

The taking aivay or detaining, against the woman's will, or in the case of a
minor heiress, the froudulent allurement or the taking or detaining against
the will of the parents or guardian, coupled in either case with the intent Io
marry or carnally know the woman, or have her married or carnally known,
constitute the offence ; and, upon an indictment under clause (b) of article
282, it is not necessary to show that the accused knew that the woman was an
heiress, or had an interest in any property. (4)

The intent may be proved by the acts antd declarations of the defendant, or it
may be infered from the circumstances of the case. (5)

(1) Fulwood's case, Cro. Car. 488; Swendon's case, 5 St. Tr. 450 ; I Hale, 360.
(2) R. v. Perry, 1 Hawk. c. 41, s. 13; t Russ. Cr. 710 ; R. v. Vakefield,

Lancaster Assizes, 1827, 2 Lew. 279 ; Arch. Cr. Pl. & Ev., 21 Ed. 802.
(3) I Hale, 661 ; Brown's case, Ventr 243 ; 3 Keb. 193; R. v. Waketield, supra.
(4) R. v. Kaylor, 1 Dor, Q. B. 364 ; Bur. Dig. 257.
(5) R. v. Barrett, 9 C. & P. 387.
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Upon an indictient under any of the clauses of the above articles a verdict
may in pursuance of article 711 post, be rendered finding the accused guilty of
an attempt, if the evidence warrants it, and in that case lie may be punished
with seven years' imprisonment under article 528, post, or he may, in pursuance
of article 713, be convicted of a common assault.

283. Unlawfully taking a girl under sixteen from her parents or
guardians.-.Every one is guilty of an indictable offence and liable to
five years' imprisonment who unlawfully takesor causes to be taken
any unriarried girl, being under the age of sixteen years, out of the
possession and against the ,will of ber father or mother, or of any
other person'having the lawful care or charge of her.

2. It is immaterial whetber the girl is taken with her own consent
or at her own suggestion or not.

3. It is immaterial whether or not the offender believed the girl to
be of or above the age of sixteen. R.S.C., c. 162, s. 44.

The first clause of this article is to the saine effect as the Imperial Statute on
thie subject, (24-25 Vict., c. 100, s. 55.)

The gist of the ofence is the taking of the girl out of the possession of her
parents or any one having legal care and charge of lier.

It fias been held that, if the girl.-without any persuasion, inducement or
blandishment on the part of the defendant,-Ieaves her father, so that she has
got fairly away from and entirely left home, and then subsequently, goes to the
defendant, although, morally, it may be bis duty to send lier back to lier father's-
possession, lis not doing so is no infringement-of this enactinent ; for it does
not say that lie shall reslore lier, but only that he shall not take lier away. (1)

But, if the girl, while living at home with lier father, leaves the bouse for a
mere temporary purpose, intending to retur'n home again, she is, in that case,
still in herfather's possession, within the meaning of the statute, and if, while
she is so out of ber father's bouse, temporarily, the defendant induces her to run
away with him he is guilty of the above offence. (2)

Where the defendant met a girf in the street, and, after takigg her with him
to a neighboring town and there seducing her, returned with her and left her
wherehe had met lier, she going home to lier father's house, where she lived,
it was held that, the defendant, vho had made no enquiry and did not know
who the girl was nor whether she had a father living or not, could not be con-
victed of an offence, against sec. 55 of 24-25 Vie., c. 100, although lie had no
reason to believe and did not believe ber to be a girl of the town. (3)

It is an offence, under this law, to take away a natural or illegitimate daughter
under sixteen from the possession of lier putative father. (4)

It has been held to be an abduction, under this law, to induce the parents,
by false and fraudulent representations, to allow the defendant to take the girl
away. (5)

Wliere a girl was encouraged by lier mother in a loose course of life, by per-
mitting lier to go out alone at night and to dance at public-houses, froin one of
which places she went away with the defendant; it was held that she could not

(1) R. v. Olifier, 10 Cox, 402.
12) R. v. Mycock, 12 Cox, 28.
(3) R. v. Hibbert, L. R., i C. C. R. 184 38 L. . (M. C.) 61 See, also, . V.

Green, 3 F. & F. 274.
(4) I Hawk. c. I1, s. 14 ; R. v. Cornfield, 2 Ste. 1162; v. ySweeting, 1 East,

P. C. 457.
(5) R. v. Hopkis, C. & Mar. 254.
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be said to be taken awayagainst the mother's will within the meaning of this
law. (1)

It should be proved that the girl was under sixteen and unmarried.
It has been beld to be no defence, (.1 and it is, by the third clause of the

above article, expressly declared that it is immaterial, that, the offender believed
the girl to be of or above the age of sixteen.

It bas been held, and it is so declared by the second clause of the above article
that the consent of the girl is immaterial ; and the taking need not be by force
actual or constructive; nor is it any legal excuse'or any answer to the charge
that there is an absence of any corrupt motive, or that the defendant made use
of no other means than the common blandishments of a lover, to induce the girl
to elope with and marry him. (3) And, so,. where the defendant went in the
night to the girl's father's house, and placed a ladder against her window, and
held it for her to descend, which she did, and eloped with him, this was held
to be a " taking out of the possession of her father," although the girl herseif
had proposed the plan to the defendant. (4)

Where, in another case the girl was persuaded by the defendant to go away
with him from her father's house. without her father's consent, and she accord-
ingly left home by a pre-arrangement between them and went and met the
prisoner at an appointed place, without any intention of going back to her
father, this was held to be a taking of the girl out of her father's possession
since up to the time of her meeting with the defendant, as appointed, she had
not yet absolutely renounced her father's protection, and was still'in his con.
structive possession. (5)

The defendant, by arrangement with the girl, met ber and stayed with her
away from her father's bouse for several nights, sleeping with her : the jury
found that the father did not consent to this, and that the defendant knew lie
did not ; and they also found that he took the girl away with him in order to
gratify his passions and with the intention of then lettinig her go home, and not
with any intention of keeping her fron ber home permanently; and the conviction
under these circumstances was held right. (6)

The defendant, by promises, induced a girl to leave ber father's house and live
with him ; and it was held that he could be convicted, under this law, although
not actually present or assisting the girl when she left her father's roof. (7)

A girl who is employed as a barmaid at a distance from her father's house is
under the lawful charge of ber employer and not in the possession of ber
father, and, therefore, an indictment will not be for taking her out of ber father's
possession. (8)

A., a girl under sixteen, who, with ber father's consent, was under the care
of B., her uncle. was allowed, by B., to dine at the house of C.. the husband of
B's sister. C. took A. for a drive and stayed over night with her, at a hotel,
where he debauched ber. The next day he left her at B's. Held, that B. had the
lawful care of A., and that she was unlawfully taken out of hispossession by C. 9)

(1) R. v. Primelt, 1 F. & F. 50.
(2) R. v. Robins, 1 C. & K. 456 ;, R. v. Booth, 12 Cox, 231 ; R. v. Prince, L. R.,

2 C. C. R., 154; 44 L. J. (M C.) 122. See full references to Reg. v. Prince, in
remarks of Wills, and Cave, JJ., in the case of Reg. v. Tolson, ante pp. 206
and 207.

(31 R. v. Kipps, 4 Cox, 167; R. v. Booth, 12 Cox, 231; R. v. Tursleton, i Lev.
257 ; 1 Sid. 387; 2 Keb. 32.

(4) R. v. Robins, t C. & L. 456.
(5) R. v. Mankleton, Dears. 159 ; 22 L. J. (M. C.), 115.
(61 R. v. Timmins, Bell, 276i; 30 L. J. (M. C.) 45.
(7) R. v. Robb, 4 F. & F. 59 ; Arch. Cr. Pl. & Ev. 21 Ed. 805.
,8) R. v. Henkers, 16 Cox, 257 ; Arch. Cr. Pl. & Ev. 21 Ed. 806,

(9) R. v. Mondelet, 21 L. C. J. 154; Bur. Dig. 258.
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2S4. steaitng enhidren under fourteen.-Every one is guilty of an
indictable offence and liable to seven years' imprisonment who with
intent to deprive any parent or guardian, or other person having the
lawful charge, of any child, under the age of fourteen years, of the
possession of such child, or with intent to steal any article about or
on the person of suicl child, unlawfully-

(a.> tales or entices away or detains any such ehild ; or

(b.) receives or harbours any such child -knowing it to have been
dealt with as aforesaid.

2. Nothing in this section shall extend to any one who gets posses-
sion of any child, claiming in good faith a right to the possession of
the child. RS.C., c. 162, s. 45.

The English statute, (24-25 Vie., c. 100, s. 56), has'the words "by force or
fraud, lead or take away, or decoy or entice away," as well as the words
" receives or harbors." Except for the difference thus indicated this article is
the same in effect as the English statute.

In an English case, a woman, was held rightly convicted, upon evidence
that the child, having been placed by its mother in the prisoners' service, was
afterwards missing, and could not be diseoveted, and that the woman had given
different accounts of what had become of the child, but implying that she had
given her up to some third party, although there was no evidence that she still
had possession of the child, nor indeed any evidence of where it was. (1)

in an American case it was held that, where a wife separates from and
leaves her husband, taking her two-year-old child, and is assisted, in leaving
her husband, by another person, and the child, after such separation, continues
te be in the custody and under the control of the wif,-the person se assisting
her te leave her husband is not guilty, of unlawfully taking and carrying away
the infant child, wbich the mother continues te retain in her care and posses-
sion (2).

In another American case it was held, by the Pennsylvania Supreme Court,
that under a law of that state, inflicting a penalty for taking or decoying a child
under ten years of age, with intent te deprive its parents or guardian of its
possession or with intent te steal any article of value about its person, an in-
dictinent, omitting these essential ingredients of the offence, was fatally defective;
and that an agreement between a father nad other persons te get peaceable
possession of his child is net a criminal conspiracy where unlawful means are
agreed on or used to accomplish their purpose. The defendants in that case,
Ira Myers and his mother were charged with having, with others, conspired te
kidnap, decoy and carry away a child under the control and authority of. Jesse
Myers -and for having, in pursuance ot such conspiracy,' taken the child froin
her possession. The defects which the Court found in the indictmuent were
among others, that, it did net allege that the child was under ten years of age,
nor that the accused intended to deprive its parents or other persons in lawful
charge of the child of the possession, nor to steal any article about its person ;
but in turning, from the defects in the indictment, te the proof offered in
support of the charge, the Court found the accused Ira Myers to be the father of
the child, and that the other persons assisted him in obtaining, without violence
or a breach of the peace, the possession of it; but it was contended for the prose-
cution that the agreement to assist in taking possession of the child constituted
a conspiracy.- The Court, however held that,.as the father could lawfully take

(11 R. v. Johnson, 15 Cox, C. C. R., 481.
(2) State v. Angel, (Kan. Supr. Ct.), t 1 Cr. L. Mag. 788.
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peaceable possession of his own child it was no offence to agree to aid him in
doing so, there being no unlawful means agreed upon or used to accomplish
their purpose (1).

PART XXIII.

D.EFAMATORY LIBEL.

285. Delinition.-A defamatory libel is matter published, without
legal justification or excuse, likely to injure the reputation of an-
person by exposing him to hatred, contempt or ridicule, or designed
to insult the person to whom it is published.

2. Such matter may be expressed either in words legibly marked
upon any substance whatever, or by any object signifying such
matter otherwise than by words, and may be expressed either
directly or by insinuation or irony.

286. Publisbing a libel is exhibiting it in public, or causing it to
be read or seen, showing or delivering it or causing it to be shown
or delivered, with a view to its being read or seen by the person
defamed or by any other person.

Article 285 contains the same delinition of libel as that contained in section
227 of the English Draft Code, the only difference being that the latter has the
word " calculated " in place of tJe word , likely " appearing above in italics;
and, with the exception of a few variations, mostly verbal, the whole of the
articlés, (except article 291), of this part, 'down to and including article 302,
post, are identical with the corresponding sections of the English Draft Code.
With regard to their definition of libel, the Royal Commissioners say, in a
marginal note, that it is " the existing law, the criminality of libel depending
upon its tendency to produce a breach of the peace "; and, in another note, they
say, in reference to privileged communications, that, "Sections 229 to 237,
Inclusive, (corresponding with our articles 287, 288, 289, 290, 292, 293, 294, 295
and 296), are believed to declare the existing common law as to what constitutes
a privileged communication"; but that " there has been a diversity of judicial
opinion upon this subject."

It will be seen, by the second clause of article 285, that the libellous inatter
may he, either by words legibly marked. that is, written or printed, etc., on any
substance, (such as, for instance, paper, parchment, linen, wood, copper, glass,
stone, etc.), or by any object signifying any such matter, in some other wav
than by words, (as, for instance, by a model, a statue, (2) an effigy, (3), etc., or
by a picture, a drawing, a sketch, a painting, (4) an engraving, a photograph,
etc., or by fixing up a gallows against a man's door. (5)

(1) C. v. Myers, S. C., 23 Atl. Rep. 164; 14 Cr. L. Mag. 252.
(2) Hawk. P. C. 542.
(3) Eyre v. Garlick, 42 J. P. 68.
(4) Austin v. Culpepper, 2 Show. 313; Du Bost v. Beresford, 2 Camp. 511.
(5) Hawk. P. C. 542.
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PRIVILEGED PUBLICATIONS AND COMMUNICATIONS.

2S7. publication on invitation or provocation.-No one commits
an offence by publishing defamatory matter on the invitation or chal-
lenge of the person defamed thereby, nor if it is necessary to publish
such defamatory matter in order to refute some other defamatory
statement published by that person concerning the alleged offender,
if such defamatory matter is believed to be true, and is relevant to the
invitation, challenge or the required refutation and the publishing
does not in manner or extent exceed what is reasonably sufficient
for the occasion.

This article provides that a defamatory publication shal be no offence,-
1, when it is published by invitation or challenge from the person defamed,
or, 2, when it is a necessary refutation of a previously published defamatory
statement.

invited or challenged pubilcations.-It would hardly be proper to punish
communications procured by the complainant's own contrivance and request.
If the only publication that can he proved is one made by the defendant in
response to an application fron the complainant or one of his agents or some
one acting on his behalf, demanding an explanation, it seems only right that the
answer, if fair and relevant, should be privileged. But this rule does not apply
when there has been a previous unprivileged publication, by the defendant, of
the same libel which causes or leads to enquiry by the party defamed ; for, in
that case, it is the defendant himself who has brought on the enquiry.

If there are rumors afloat prejudicial to a man's character and he endeavours
to trace them to their source, all statements made bond fide to him or any agent
of bis, in the course of such an investigation, are rightly protected. But it makes
a great difTèrence if the rumors originated with the defendant, so that what he
has, himself, previously circulated produces the enquiry : and if, on being
applied to, he acknowledges having originated the rumors and persists in and
repeats the libellous or defamatory matter, or asserts lis belief in it, the repiti-
tion will not be privileged, although thus elicited by the person defamed. (1)

ILLUSTRATIONS.

A., a servant knowing the character which B., his master would give him,
procured C., to write a letter to B., in order to obtain from the latter an answer
upon which to ground proceedings for libel. Held, that such proceedings could
not be maintained. (2)

A witness, (an agent of the plaintiff'sl, hearing that the defendant had a copy
of a libellous print, went to defendant's bouse, and asked to see it : the defen-
dant thereupon produced it, and pointed out the figure of the plaintiff and the
other persons caricatured. Lord Ellenbrough nonsuited the plaintiff, as there
was no othér publication proved. (3)

A., discharged B. his servant, and when applied to, by another gentleman,
gave him a bad character. B.'s brother-in-law, C., thereupon repeatedly called
on A., to inquire why he had dismissed B ; and at last A. wrote to C., stating
his reasons specifically. B. sued out a writ the same day the letter was written.

(1) Smith v. Mathers, 1 Moo. & Rob. 151 : Grifliths, v. Lewis, 7 Q. B. 61 ; 14
L. J. (Q. B.) 199 ; Richards v. Richards, 2 Moo .& Rob. 557 ; Force v. Warren,
15 C. B. (N. S.) 806.

(2) King, v. Waring & Ux., 5 Esp. 15.
(3) Smith v. Wood, 3 Camp. 323
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ield by Lord Manstield, C. J., and Butler, J., that no action lay on such lettr.
as A. was evidently entrapped into writing it. (1)

A frieid of the plaintilfs asked defendant to act as arbitrator between tie
plaintiff and A., in a dispute about a horse. Defendant declined. The friend
wrote again strongly urging defendant to use his influence with A., not to bring
the case into court. Defendant again declined, and stated his reasons; and on
this letter plaintiff brought an action. Subsequently another friend of the
plaintiffis, with bis knowledge and consent, wrote to defendant that she wis
confident he was misinformed about the plaintiV. Defendant replied that le
believeil A., and his servant, and not the plaintiff. On this plaintitf brougxhrt a
second action of libel. Held, that both letters were privileged. (2)

The plaintiff was a builder, and contracted to build certain school-rooms ait
Bermondsey. The defendant started a false report that in the building the
plaintiff had used inferior timber ; the report reached the plaintiff, who there.
upon suspended the work, and demanded an inquiry ; and the committee of the
school employed defendant to survey the vork and report. He reported falsely
that inferior timber was used. Lord Lyndhurst directed the jury, that il they
believed that the reports which produced the inquiry originated with the
defendant, the defendant's report to the committee was not privileged. Verdict
for the plaintiff. (3)

Provoked publication.-If a -person is attacked in a newspaper, ie miay
write back to rebut the charges made against him and may retort upon hiis
assailant, when such retort is a necessary part of his defence, or fairly arises out
of the charges made against him. (4). The privilege, however, extends only to
such retorts as are a fair answer to the assailant's attacks.

ILLUSTRATIONS.

The plaintiff, a barrister, attacked the Bishop of Sodor and Man bel'ore the
House of Keys in an argument against a private bill, imputing to the bishop
improper motives in bis exercise of church patronage. The hishop wrote a
charge to bis clergy refuting these insinuations, and sent it to the newspapers
for publication. Held, that under the circumstances the bishop was justiiled in
sending the charge to the newspapers, for an attack made in public required a
public answer. (5)

The defendant was a candidate for the county of Waterford. Shortly before
the election the Kilkenny Tenant Farmers Association published in Freenans
Journal an address to the constituency, describing the defendant as " a true
type ol a bad Irish landlord-the scourge of the country." and charging him
with tyranny and oppression towards his tenants, and especially towards the
plaintiff, one of his former tenants. The defendant thereupon publislhed also in
Freeman's Journal an address to the constituency, answering these charges,
and, in so doing, necessarily libelled the plaintiff. Held, that such an address,
being an answer to an attack, wvas primd facie privileged. (6)

The plaintiff, a policy-holder in an insurance company, published a pamphlet
accusing the directors of fraud. The directors published a pamphlet in reply,

(1) Weatherston v. Hawkins, I T. R. 110 ; See also Taylor v. Hawkins, 16
Q. B. 308 ; 20 L. J. Q. B 313 ; R. v. Hart, Wn. Black. 386.

(2) Whitely v. Adams, 15 C. B. N. S. 392 ; 32 L. J. C P. 89 ; 10 Jur. N. B.
470 ; 12 W. R. 153 ; 9 L. T. 483.

(3) Smith v. Mathews, 2 Moo. & Rob. 151.
(4) O'Donoghue v. Hussey, Jr. R. 5 C. L. 124.
(51 Laughton v. Bishop of Sodor and Man, L. R. 4 P. C. 495; 42 L. J. P. C. I1;

9 Moore, P. C. C. N. S. 318; 21 W. B. 201 ; 28 L. T. 377. See Hibhsv. Wilkinson,
1 F. & F. 6o8.

(6) Dwyer v. Esmonde, 2 L. R. (Ir.) 243, reversing the decision of the Court
below; Ir. R. I1 C. L. 542.
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.doclaring the charges contained in the plaintiffs pamphlet to be false and calum-
nious, and also asserting that in a suit he had instituted lie hiad sworn, in support
of these charges, the opposite of bis own handwriting. Cockburn, C. J., held
the director's pamphlet primd facie privileged, and directed the jury as follows:
-.If you are of opinion that it was published bond fide in defence of the company,
and to prevent these charges from operating to their prejudice, and to vindicate
the character of the directors. and not with a view to injure or lower the
character of the plaintiff, and think that the publication did not go beyond the
occasion, you ought to lind for the defendants on the general issue." Verdict
for defendants. (i;

A., the manager of a private lunatic asylum, unsuccessfully attempted to seize
and carry off B., a lady, whom he bond ide believed to be insane. He did so at
the request of her husband, proper certificates having been obtained and ail the
requirements of the Lunacy Act complied with. B, who vas perfectly sane,
constantly afterwards attacked A. in the newspapers, challenging him to justif y
his conduct. A., at last, wrote a letter in answer to these attacks and sent it to
the British Medical Journal: Huddleston, B., held this letter privileged. (2)

At a7vestry meeting called to elect fresh overseers,'A. accused B., one of the
outgoing overseers, of neglecting the interests of the vestry, and not colle~cting
the rates ; B. retorted that A. had been bribed by a railway company. Held that
the retort was a mere tu quoque, in no way connected with the charge made
against B. by A,, and was therefore not privileged ; tor it was not made in self-
defence, but in counter-attack. (3,

28§. Publisbtng in Courts of .ustice.-No one commits an offence
by publishing any defamatory matter, in any proceeding held before
or under the authority of any court exercising judicial authority,
or in any inquiry made under the authority of any statute or by
order of ler Majesty, or of any of the departments of Government,
Dominion or provincial.

289. Publlshing par.amentary papers. -No one commits an
offence by publishing to either the Senate, or House of Commons,
or to any Legislative Council, Legislative Assembly or Bouse of
Assembly, defamatory matter contained in a petition to the Senate,
or House of Commons, or to any snch Council or Assembly, or by
publishing by order or under the authority of the Senate or House
of Commons, or of any such Council or Assemnbly, any paper contain-
ing defamatory matter or by publishing, in good faith and without
ill-will to the person defamed, any extract from or abstract of any
such paper.

With regard to the publication of parliamentary documents article 705, posi,
contains the following provision :-

" In any criminal proceeding commenced or prosecuted for publishing any
extract, from, or abstract of, any paper containing defamatory matter and
which bas been published by, or under the authority of, the Senate, House of
Commons, or any Legislative Council, Legislative Assembly or Bouse of
Assembly, such paper, may be given in evidence, and it may be shown that
such extract or abstract was published in good faith and without ill-will to the
person defamed and if such is the opinion of the jury a verdict of not guilty shall
be entered for the defendant."

(1) Kenig v. Ritchie, 3 F. & F. 413 ; R. v. Veley, 4 F. & F. Il 17.
(2) Weldon v. Winslow, Times for March 14th-19th, 1884 ; Coward v

'WOllington, 7 C. & P. 531.
(3) Senior v. Medland, 4 Jur. N. S. 1039. And see liuntley v. Ward, & C. B.

N. S. 514; 6 Jur. N. S. 18; 1 F. k F. 552,
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In connection with the same subject, sections 6 & 7 of the R.S.C., chap. 163,
remain unrepealed, (See Schedule Two, post), and are as follows -

"Every person against whom any criminal proceedings are commenced or
prosecuted in any manner for or on account of or in respect of the publication of

-any report, paper, votes or proceedings, by such person or by his servant, by or
under the authority of any Legislative Council, Legislative Assembly or House
of Assembly, may bring before the court in which such proceedings are so
commenced or prosecuted, or before.any judge of the same, first giving twenty-
four hours' notice of his intention so to do, to the prosecutor in such proceedings,
or to his attorney or solicitor, a certificate under the hand of the speaker or clerk
of any Legislative Council, Legislative Assembly or House of Assembly, as the
case may be, stating that the report, paper, votes or proceedings, as the case
may be, in respect whereof such criminal proceedings have been commenced or
prosecuted, was or were published by such person, or by his servant, by order
or under the authority of any Legislative Council, Legislative Assembly or

louse of Assembly. as the case may be, together with Ïa1 -affidavit verifying
such certificate; and such court or judge shall thereupon immediately stay such
criminal proceedings, and the same shall be and shall be deemed and taken to
be finally put an end to, determined and superseded by virtue hereof.

" In case of any criminal proceedings hereafter commenced or prosecuted for
or on account or in respect of the publication of any copy of such report, paper,
votes or proceedings, the defendant, at any stage of the proceedings, may lay
before the court or judge such report, paper, votes or proceedings, and such copy,
with an affidavit verifying such report, paper, votes or proceddings, and the
correctness of such copy ; and the court or judge shall immediately stay such
criminal proceedings, and the same shall be and shall be deemd to be linally
put an end-to, determined and superseded by virtue hereof."

290. Fair Reports of Proceedings of Paruament and Courts.-No.
one commts an offence by publishing in good faith, for the inform-
ation of the public, a fair report of the proceedings of the Senate or
House of Commons, or any committee thereof, or of any such Coun-
cil or Assembly, or any committee thereof, or of the public proceed,
ings prelimia or final heard before any court exercising judicial
authority, nor by publishing, in good faith, any fair comment upon
any such proceedings.

The rule embodied in this article applies to all courts of justice, superior or
inferior, of record, or not of record. (1) It is immaterial whether the proceeding
be ex parte, or not ;. and recent decisions in England,-where the law, as to
reports of proceedings in courts of justice, is not, even now, under the latest
statutory amendment made by the 51-52 Vict. c. 64, s. 3, so wide as ours, as now
expressed in the above article,-shew that it is also immaterial whether the.
inatter be one over which the court has jurisdiction or not.

Formerly, the law was not construed so as to privilege reports of proceedings.
(especially when ex parte) before police magistrates or justices of the peace;
and many judges, by their dicta denied any privilege to fair and accurate reports
of ex parte proceedings, even in the superior courts (2) ; but a different view
was afterwards taken by such judges as Cockburn, C. J., (3) and Lawrence, J.,
(4) who saw a good reason for such a privilege in the fact that " the general
advantage to the country of having the proceedings of all courts of justice made
public more than counterbalances the inconvenience to private persons, whose
conduct may be the subject of such proceedings."

(1) Lewis v. Levy, E. B. & E. 537 ; 27 L. J., Q. B., 287.
(2) Maule, J., in Hoare v. Silverlock, 9 C. B. 23 ; 19 L. J. C. P., 215; and

Abbott, C. J., in Duncan v. Thwaites; 3 B. & C. 556 ;,5 D. & R. 547.
(3) In Wason v. Walter, L. R. 4 Q. B. 87 ; 8 B. & S. 730; 38 L. J., Q. B. 34,

44; 17 W. R. 169; 19 L. T. 418.
(4) In R. v. Wright, 8 T. R. 298.
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In the course of his remarks in the case of Wason v.Walter (1) Cockburn, C. J ,
said. " Even' in quite recent days judges in holding the publication of the pro-
ceedings of courts of justice lawful have thought it necessary to distinguish what
are called ex parte proceedings as a possible exception from the operation of
the rule. Yet ex parte proceedings before magistrates, and even before this
court, as for instance, on applications for criminial informations, are published
every day ; but such a thing as an action or indictment founded on a report of
such an ex parte proceeding is unheard of, and if any such action or indictment
should be brought, it would be held that the true criterion of the privilege is not
whether the report was or was not of a proceeding ex parte, but whether it
was a fair and honest report of what had taken place, published simply with a
view to the information of the public, and innocent of all intention to do injury
to the reputation of the party affected."

It was not until 1878 that the law became settled, by the decision in Usill's
case in which it was held that the privilege extended to all bond fide and correct
reports of ail proceedings in a ]nagistrate's court, whether ex parle or otherwise.

Usill's case arose out of an item, which appeared irrthree London newspapers,
-the Daily News, the Standard and the Aforning Advertiser, in the following
words

" Three gentlemen, civil engineers, were among the applicants to the- magis-
trate yesterday, and they applied for criminal process against Mr. Usill, a civil
engineer of Great Queen Street, Westminster. The spokesman stated that they
had been engaged in the survey of an Irish railway by Mr. Usill, and had not
been paid what they had earned in their various capacities, aithough from time
to time they had received small sums on account ; and, as the person complained
of had been paid, they considered that he had been guilty of a criminal offence
in withholding their money. Mr. Woolrych said it was a matter of contract
between the parties ; and although, on the face of the application they had beën
badly treated, he must refer them to the County Court."

Mr. Usili brought a civil action against the proprietor of each of these news-
papers, and the three actions were tried together before Cockburn, C. J., at
Westminster, on November 15th, 1877. The learned judge told the jury that
the only question for their consideration was whether or not the publication
complained of was a fair and impartial report of what took place before the
magistrate ; and that, if they found that it was so, the publication was privi-
leged. The jury found that it was a fair report of what occurred, and accordingly
returned a verdict for the defendant in each case. Held, that the report was
privileged. although the proceedings were ex parte, and although the magistrate
decided that he had no jurisdiction over the matter. (2)

In Usill's case Lord Coleridge (who quoted and referred, approvingly, to the
remarks of Cockburn, C. J., in Wason v. Walter), made a distinction between
"inherent want of jurisdictîon on account of the nature of the complaint, "and
"what may be called resulting want of jurisdiction because the facts do not
make out the charge ": (3) and, - assuming that the application made before
the magistrate was for a summons or order under the Masters and Workmen's
Act, that is, an application which the magistrate would have had jurisdiction
to grant, had the facts when investigated proved to warrant such a course,-
His Lordship arrived at the conclusion that the magistrate had jurisdiction to
listen to the applicant until the facts stated to him made it clear that he had no
power to grant the redress applied for.

There is no doubt that it was the Magistrate's duty to listen to the applicant
until it became clear from bis statement of the facts that the subject matter of the
complaint was not within the magistrate's jurisdiction. But it is the magistrate's
duty to listen thus far to every applicant ; and it can hardly be expected that an

(1) Wason v. Walter, L. R., 4 Q. B. 94.
(2) Usill v. Hales, Usill v. Breasley, and Usill v. Clarke, 3 C. P. D., 206; 47

L.J. (C. P. 323, 380 ; 26 W. R. 371; 38 L. T. 65 ; 14 Cox, 61.
(3) 3 C. P. D. p. 324.
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ordinary newspaper reporter will be able to accurately distinguish between a
magistrate's inherent want ofjurisdiction and that want or absence of jurisdic-
tion which is merely resulting.

Since the decision in the Usill case the Imperial Statute, 51-52 Vict., c. 64,
s. 1, has been passed declaring that a fair and accurate report, in any news-
paper, of proceedings publicly heard before any -Court exercising judicial
authority shall, if published contemporaneously with such proceedings, be
privileged ; but our article, 290, expressly includes both- preliminary and
final proceedings.

291. vair reports of publie meeting.--No one commits an offence
by publishing in good faith, in a newspaper, a fair report of the
proceedings of any publie meeting if the meeting is lawfully convened
for a lawful purpose and open to the public, and if such report is
fair and accurate, and if the publication of the matter complained of
is for the public benefit, and if the defendant does not refuse to
insert in a conspicuous place in the newspaper in which the report
appeared a reasonable letter or document of explanation. or contra-
diction by or on behalf of the prosecutor.

The provision contained in this article is not contained in the English Draft
Code.

292. rair diseussion.-No one commits an offence by publishing
any defamatory matter which he, on reasonable grounds, believes to
be true, and which is relevant to any subject of public interest, the
public discussion of which is for the public benefit.

293. rair oemmenu-No one commits an offence by 'publishing
fair comments upon the publié conduct of a person who ta'kes part in
publie affairs.

2. No one commits an offence by publishing fair comments on any
published book or other literary production, or any composition or
work of art or performance publicly exhibited, or any other commu-
mication made to the public on any subject, if such comments are
confined to criticism on such book or literary production, composition;
work of art, performance or communication.

,294. seeking remedy foi grievance.-No one commits an offence
by publishing defamatory matter for the purpose, in good faith, of
seeking remedy or redress for any private or publie wrong or
grievance from a person who bas, or is reasonably believed by the
person publishing to have, the right or be under obligation to remedy
or redres such wrong or grievance, if the defamatory matter is
believed by him to be true, and is relevant to the remedy or redress
sought, and such publishing does not in manner or extent exceed
'what ia reasonably sufficient for the occasion.

Beports of publie moettngs.-It will be seen by article 29t that, in order
for the report of the proceedings of a public meeting to be privileged, not only
must the m eting be one open to the public, but the matter reported and
pubMlhed, as an account of what has taken place at such public meeting, must
be matter which is of public concern, and the publication of which is for the
public benefit. This is only right, for it would be a very serious matter to
privilége the reproduction, in public print-of everything of a private nature, or
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anything not of public interest spoken, at a meeting, of and injurious to the
reputation of individuals. A meeting may be thinly attended, or the audience
may know the speaker who utters the slanderous words at such meeting to be
unworthy of credit, and may not believe what he says. But it·would be a
terrible thing for the person defamed if such words could be printed and
publisbed to ail the world, merely because they were uttered at a meeting.
Charges recklessly made in the excitement of the moment might thus be diffused
throughout the country, and would remain recorded in a permanent form against
a perfectly innocent person. We cannot tell into whose hands a copy of that
newspaper may come. Moreover, additional importance and weight is given to
such a calumny by its republication in the columns of a respectable paper.
Many people will believe it merely because it is in print. If the report is to be
spread over the world by means of the press, the malignant falsehoods of the
vilest of mankind, which would not receive the least credit where the author is
known, would make an impression which it would require much time and
trouble to erase, and which it night be diflicult, if not impossible, ever completely
to remove. (1)

Article 291 is to the same effect as was section 2, (now repealed), of the Im-
perial Statute 44 & 45 Vic. c. 60, (the Newspaper Libel and Regislration Act,
1881). The present English law on the subject is contained in sec 4 of the Law
of Libel Amendnent Act, 1888, which is as follows :

"A fair and accurate report published in any news paper of the proceedings
of a public meeting, or, (except where neither the public nor any news paper
reporter is admitted), of any méeting of a vestry, town council, school board,
board of guardians, board or local authority formed or constituted under the
provision of any act of parliament, or of any committee appointed by any of the
above mentioned bodies, or of aniy meeting of any commissioners authorised
to act.by letters-patent, Act of Parliament, warrant under the Royal Sign
Manual, or other lawful warrant or authority, select committees of either House
ofParliament, justices of the peace in quarter sessions assembled for adminis-
trative or deliberative purposes, and the publication at the request of any
government office or department, ollicer of state, commissioner of police, or
chief constable, of any notice or report issued by them for the information of the
public, shail be privileged unless it shall be proved that such report or publica-
tion was published or made maliciously : Provided that nothing in this section
shall authorise the publication of any blasphemous or indecent matter: Pro-
vided aiso. that the protection intended to be afforded by this section shall not
be available as a defence in any proceedings if it shall be proveti that the
defendant has beep requested to insert in the newspaper in which the report or
other publication complained of appeared, a reasonable letter or statement, by
way of contradiction orexplanation of such report or other publication, and bas
refused or neglected to insert the same: Provided, further, that nothing in this
section contained shall be deemed or construed to limit or abridge any privilege
now by law existing, or to protect the publication of any matter not of public
concern and the publication of which is not for the public benefit.
. "For the purposes of this section public meeting shall mean any meeting bond

fide and lawfully held for a lawful purpose, and for the furtherance or discussion
of any matter of public concern, whether the admission thereto be general or
restricted."

Fair eomment.-We have seen, already, (21 that,-side by side with the
graduai development and advance of broader popular views and sentiments,-
corresponding changes and improvements, in the general law oflibel, have been
elfected, partly by express legislation on that subject, (3) and partly by the tacit

(1) See Remarks of Lord Campbell in Davison v. Duncan, 7 E5. & B. 231
26 L. J., Q. B., 106; 3 Jur. N. S. 613: 5 W. R. 253; 28 L. T. (Olti S.) 265; and
of Best, C. J., in De Crespigny v. Wellesley, 5 Bing. 402-406.

(2) See comments at pp. 67, 68, and 69,'ante, upon article 124.
(31 Fox's Libiel Act, 1792, (3-2 Geo. 3, c. 601; Lord Campbell's Act, (6-7 Vict.,

c. 96); 37 Vic., c. 38; R. S. C., c. 163; The Newspaper Libel and Registraion
Act, 1881, (Imp.) ; 7e Law of Libel Amendment Act, 1888, (Imp.).
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establishment and judicial recognition of the modern rule or right of fair
comment ; so tbat the old idea of libel,-written blame, true or faise of any
man public or private,-which held firm possession of the judicial mind, a
hundred years age, bas long since been relegated to a place among the things
of the past, and bas. given way to the more modern, common sense doctrine
which allows, to every. man, the right to give free and honest expression to his
views on matters of public interest and general concern.

In the words of Cockburn, C. J.,-" Our law of libel has, in many respects,
only gradually developed itself into anything like a satisfactory and settled
form. The full liberty of public writters to comment on the conduct and motives
of public men has only in very recent' times been recognized. Comments on
government, on ministers and officers of state, on members of both Houses or
Parliament, on judges and other public functionaries, iare now made every day,
which half a century ago would have been the subject of actions or ex ofcio
informations, and would have brought down fine and imprisonment on publishers
and authors. Yet who can doubt that the public are gainers by the change.
and that, though injustice may often be done, and though public men may often
have to smart under the keen sense of wrong inflicted by hostile criticism,
the nation profits hy public opinion heing thus freely brought to bear on the
discharge of public duties ? " (1)

The real ground upon which the right of fair and honest comment and criti-
cism rests is not, in a strictly legal sense, that of the matter being privileged hy
reason of the occasion, but that honest criticism is no libel; in other words,
when anything defamatory is used in the course of any criticism, it is no longer
criticism, so far as the defamatory part of it is concerned. ·

Odgers points out that true criticism differs from defamation in the following
particulars:-

"1. Criticism deals only with such things as invite public attention, or call
forpublic comment. It does not follow a public man into his private life, or pry
into bis domestic concerns.

2. Criticism never attacks the individual, but only bis work. Such work may
be either the policy of a government, the action of a member of parliament, a
public entertainment, a -book published, or a picture exhibited. In every case
the attack is on a man's acis, or on some thing and not upon the man limself.
A true critic never indulges in personalities, but confines himself entirely to the
subject matter of his criticism.

3. True criticism never imputes or insinuates dishonourable motives (unless
justice absolutely requires it, and then only on the clearest proofs).

4. The critic never takes advantage of the occasion to gratily private malice,
or to attain any other object beyond the fair discussion of matters of public
interest, and the judicious guidance of the public taste. He will carefully
examine the production before him, and then honestly and fearlessly state his
true opinion of it." (2)

" Every one bas a right to publish such fair and candid criticism,even " although
the author may suffer loss from it. Such a loss the law does not consider as an
injury, because it is a loss which the party ought to sustain. It is, in short, the
loss offame and profits to which he was never entitled. ' * Reflection upon
personal character is another thing. Show me an attack upon the moral character
of the plaintiff, or any attack upon his character unconnected with his au thor-
ship, and I should be as ready as any judge who ever sat here to protect him.
But, I cannot hear of malice on account of turning his works into ridicule." (3)

" Liberty of criticism must be allowed, or we should neither have purity of
taste nor of morals. Fair discussion is essentially necessary to the truth of

(1) Chief Justice Cockburn's Rem. in Wason v. Walter, L. R. 4 Q. B., 93, 94.
(2) Odgers' Lib. & S1. 34.
(3) Rem. of Lord Ellenborough, in the celebrated case of Sir John Carr. v.

Bood, I Camp. 355 n.
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history and the advancement of science. That publication, therefore, I shah
never consider as a libel, which bas for its object, not to injure the reputation of
any individual, but to correct misrepresentations of fact. to refute sophistical
reasoning, to expose a vicious taste in literature, or to censure what is hostile to
morality." (1)

But " A critic must confine himself to criticism, and not make it the veil for
personal censure, nor allow himself to run into reckless and unfair attacks
merely from the love of exercising bis power of denunciatign."' (2)

Comment on well-known facts. or facts, which are admitted to exist is a very
different thing from asserting as a fact, something which is unsubstantiated. and
then commenting upon the thing so asserted and unsubstantiated.

The very statement of the rule as to fair and bond fide comment on a matter
of public interest assumes that the matters commented upon have been, some
how or other, ascertained to be actual facts It does.not mean that a man may
invent something, and then proceed to comment upon it, in what would be a
fair and bond ßlde manner, if the thing were -actually a fact well known or
admitted.

It is one thing to comment upon or criticise, even with severity, the acknow-
ledged or proved acts of a public man. and quite another to make the bare
assertion that he bas been guilty of particular acts of misconduct.

Although the right to comment upon the public acts of public men is not the
peculiar privilege of the press, but the right of citizens generally, and although,
in strict law, newspaper writers stand in no better position than any other
person, still they are usually allowed greater latitude by juries ; for, in a great
measure, the duty of watching narrowly the conduct of government officials
and .the working of all public institutions, and of commenting freely on all
matters of general concern to the nation, and of fearlessly exposing abuses, is a
duty which bas come to be looked upon, by the public at large, as one within
the peculiar province of the press.

Odgers also points out that " Comment and criticism on matters of public
interest stand on a very different footing from reports of judicial or Parlia-
mentary proceedings. Such reports are privileged, so long as they are fair and
accurate reports, and nothing more. But so soon as there is any attempt at
comment, the privilege is lost. In short, report and comment are two distinct
and separate things. A report is the mechanical reproduction, more or less
condensed or abridged, of what actually took place : comment is the judgmer$
passed, on the circumstances reported, by one who bas applied his mind to
them. Fair reports are privileged publications ; while fair comments, if on
matters of public interest, are, as such, no libels at alt." (3)

ILLUSTRATIONS.

A newspaper is entitled to comment upon the hearing of a criminal charge
and the evidence produced thereat, and discuss the conduct of the magistrates in
dismissing the charge witbout hearing all the evidence ; but not to disclose
" idertce which might have been adduced " and argue therefrom that the
accused was guilty of the felony. (41

A. and B. owned the Natal Witness, in which they attacked the official conduct
of C. the British Resident Commissioner in Zululand, asserting that he had

il) Lord Ellenborough, in Tabart v. Tipper, 1 Camp. 351.
(2) Per Huddleston, B., in Whistler v. Ruskin Times for Nov. 27th., 1878.
{3) Odgers, Lib. & SI. 36.
<4) Bibbins v. Lee, 4 F. & F. 243 ; I1 L. T. 541.

lelsham v. Blackwood, 11 C. B. I I1 ; 20 L. J. C. P. 187 ; 15 Jur. 861.
R. v. White and another, I Camp, 359.
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violently assaulted a Zulu chief, that he bad set on bis native police to assault
and abuse others, &c. They declared that though doubt bad been thrown on
these stories they would prove to be true on investigation. They then proceeded.
on the assumption that the charges were true. to comment on C.'s conduct in
offensive and injurious language. At the trial, it was proved that the charges
were without foundation ; anl A. and B. made no attempt to support them by
evidence. Verdict for £500. Motion for a new trial refused by Supreme Court
of Natal. Held, on appeal to Privy Council that the distinction must be close[-
drawn between comment or criticism, and allegations of fact ; and that thie
publicatitn was in no way privileged. (1)

A newspaper reported that the mother of a lady, dead and buried, had applied
to the coroner, on affidavits that the body might be exhumed. and proceeded to
give a sensational narrative of shocking acts of cruelty to the deceased con.
mitted by her husband, imputing that he had caused her death. This narrativeŽ
commenced-" From inquiries made by our reporter it appears, " &c. In realtv
the reporter had made no inquiries ; he had merely read the affidavits, anl
accepted the ex parte statements contairfed in them as truth : they were in fact
wholly false. He was convicted a'nd fined £50. (2)

A Dublin newspaper asserted that plaintiff, the manager of the Queen*s
Printing Office in Ireland, had corruptly supplied Freeman's Journal witht
official information and surreptitious copies of official documents. A plea of fair
comment, stating that Freemnan's Journal did somehow get official information
earlier than other papers,'and that defendant bond fide believed that such infor-
mation could only have been obtained from the Queen's Printing Office, wis
held bad on demurrer. (31

It is not a fair comment on any legal proceedings to insinuatethat a particular
witness committed perjury in the course of them. (4)

A., in " A History of New Zealand, " stated that B., a cavalry lieutenant, had
charged at some women and children who were harmlessly hunting pigs, "and
eut them down gleefully and with ease " ; that he had dismissed a subordinate
officer who protested against this cruelty, and that he was known among the
Maoris as "Kohuru" (the murderer). A., admitted that these facts did not ap-
pear in official reports, or in any other history of New Zealand ; but he called a
witness who had made a statement to the Governor of New Zealand on hearsav
evidence, containing the same charge, a copy of which statement. the Governo'r
had forwarded to A. Held, no defence. Verdict £5,000, damages. (5)

Matters of public lnteremt.-Aràong matters of public interest Odgers men-
tions the following :

1. Affairs of State : (including the policy, foreign or domestie, of the govern.
ment, the conduct of public servants, ail suggestions of reforms in existing
laws, all bills before parliament, the adjustment and collection of taxes, etc.)

2. The administrslion of justice ; (including the conduct of suitors and
witnesses, the verdicts of juries, etc., but on these, during the progress of a trial
there should be nothing beyond simple reports, and no comments until after the
trial is ended.)

• (1) Davis & Sons v. Shepstone, 11 App. Cas. 187 ; 55 L. J. P. C. 51 ; 34 W.
R. 722 ; 55 L. T. 1 ; 50 J. P. 709.

See Walker v. Brogden, 19 C. B. N. S. 65 ; 11 Jur. N. S. 671 ; 13 W. R. 809;
12 L. T. 495 and, also Duplany v. Davis, 3 Times L. R. 184.

(2) R. v. Andrew Gray, 26 J. P. 663.
(3) Lefroy v. Burnside, (No. 2), 4 L R. Ir. 557.
(4) Roberts v. Brown, 10 Bing. 519 ; 4 Moo. & S. 407.

Littler v. Thompson, 2 Beav. 129.
(5) Bryce v. Rusden, 2 Times L. R. 435 ; See also Brenon v. Ridgway, 3

Times L. R. 592.
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3. Public instltutions and local authorities; tincluding town councils, school
boards, boards of health, vestries, hospitals, colleges, asylums, etc.)

4. Ecclesiastical affairs ; (including a bishop's government of bis diocese, a
rector's management of his parish, etc.)

5. Books, pictures and architecture.
6. 7heatres, concerts and other public entertainments.

ILLUSTRATION.

Condemnation of the foreign policy of the Government, however sweeping, is
no libel.

The evidence before a Royal Commission is matter publici juris, and every-
one bas a perfect right to criticise it. (1)

So is evidence taken before a Parliamentary Committee on a local gas bill. (2)

A report of the Board of Admiralty upon the plans of a naval architect, sub-
mitted to the Lords, of the Admiralty for their consideration. is a matter of
national interest. (3)

All appointments by the Government to any office are matters of public
concern. (4)
•A newspaper is entitled to comment on the fact (if it be one) that corrupt
practices extensively prevailed at a recent Parliamentary election so long as it
does not make charges against individuals. (5)

A meeting assembled to hear a political address by a candidate at a Parlia-
mentary election, and the conduct thereat of all persons who take any part in
such meeting, are fair subjects for bond /ide discussion by a writer in a public
newspaper. (6)

The details of a long-protracted squabble between a professional singer and a
great composer do not become matters of public interest, merely because the
former ultimately applies to a police magistrate for a summons against the
latter. (7)

- The management of the poor and the administration of the poor-law in each
local district are matters of public interest." (8)

The official conduct of a way-warden may be freely criticised in the local
press. (9)

The manner in which a coroner's officer treats a deceased's poor relatives
when serving them with a summons for an inquest, and the behaviour of such

officer in court are matters of public concern. (10)
The conduct of a trustee of a private corporation, as such trustee, is not a

matter of public interest. (11)

(1) PerWickens,V. C, inMulkern v. Ward, L. R. 13 Eq.622; 41 L. J.,Ch. 464;
26 L. T. 831.

(2) Hedley v. Barlow, 4 F. & F. 224.
(3; Henwood v. Harrison, L. R. 7 C. P. 606 ; 41 L.J. C. P. 206; 20 W. R. 1000;

26 L. T. 938.
(4) Seymour v Butterworth, 3 F. & F. 372.
(5) Wilson v. Reed and others, 2 F. & F. 149.
(6> Davis v. Duncan, L. R. 9 C. P; 396; 43 L. J. C. P. 185 ; 22 W. R. 575; 30

L. T. 464.
(7) Weldon v. Johnson, 2Ymes for May 27th, 1884.
(8) Per Cockburn, C. J., in Purcell v. Sowler, 2 C. P. D. 218; 46 L. J. C. P.

308; 25 W. R. 362; 36 L. T. 416.
(9) Harle v. Catherall, 14 L. T, 801.
(10) Per Bowen, J , in Sheppard v. Lloyd, Daily Chronicle for March 11, 1882.
(11) Wilson v. Fitch, 41 Cal. 363.
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The press may comment on the fact of the incumbent of a parish having,
contrary to the wishes of the church-warden, allowed books to be sold in church
during service, and cooked a chop in the vestry after service. (1)

The court were equally divided on the question whether sermons preached in
open church, but not printed and published, were matter for public comment. (2)

Quaere. would it not depend -upon whether or not the sermon itseif dealt with
matters of public interest ?

The articles which appear in a newspaper and its general tone and style may
be the subject of adverse criticism, as well as any other literary production; but
no attack should be made on the private character of a. writer on its staff. (3)

A comic picture of the author of a book, as author, bowing beneath the
weight of his volume, is no libel; though a personal caricature of him as he
appeared in private life would be. (4)

Criticism, however trenchant, on any new poem or novel, or on any picture
exhibited in a public gallery, is no libel. (5)

But to maliciously pry into the private life of any poet, novelist, artist, or
statesman, is indefensible.

A gentleman unconnected with the stage got up what he called " a Dramatic
Bal)." The company was disorderly and far fron select. No actor or actress
of any reputation was-present at the bail, or took any share in the arrangements.
The Era. the special organ of the theatrical profession, published an indignant
article, commenting severely on the conduct of the prosecutor in starting such a
ball for bis own prolit, and particularly in calling such an assembly " a Dramatic
Bali. Criminal proceedings resulted in a verdict of" Not guilty." (6)

A newspaper, commenting on a flower-show, denounced one exhibitor by
name as " a beggarly soul," " famous in ail sorts of dirty work," and spoke of
" the tricks by which he and a few like him used to secure prizes " as being
now " broken in upon by some judges more honest than usual." Such remarks
are clearly not fair criticism on the flower-show. (7)

Seeking redres for grevanee.-In making an application for the purpose
of obtaining redress for some injury received, care should be taken to make the
application to some one having jurisdiction to entertain it, or having power to
redress the grievance, or who is reasonably believed, by the applicant, to be
under some obligation to afford a remedy ; for if the applicant recklessly make
statements to some one who is, as he ought to have known, altogether uncon-
cerned with the matter, the privilege may be lost. (8)

A letter to the Secretary at War, with the intent to prevail on him to exert
bis authority to compel the plaintiff (an officer of the armyi to pay a debt due
from him to defendant, was held privileged, although the Secretary at War had
no direct power or authority to order the plaintiff to pay his debt. " IL was an
application," says Best, J., " for the redress of a grievance, made to one of the

(1) Kelly v. Tinling, L. R. i Q. B. 699; 35 L. J. Q. B. 231 ; 14 W. R. 51 ; 13
L. T. 255 ; 12 Jur. N. S. 940.

(2) Gutherole v. Miall, 15 M. & W. 319.
(3) Heriot y. Stuart, t Esp. 437; Stuart v. Lovell, 2 Stark. 93; Camphell v.

Spottiswoode, 3 F. & F. 421 ; 32 L. J. Q. B. 185; 3 B. & S. 769 ; 9 Jur. N. S. 1069:
11 W. R. 569; 8 L. T. 201.

(4ý Sir John Carr v. Hood, 1 Camp. 355n.
(5) Strauss v. Francis, 4 F. & F. 939, 1107 ; 16 L. T. 674.
(6) R. v. Ledger, 7Ymes for Jan. 14th, 1880. And see Dibdin v. Swan and

Bostock, 1 Esp. 28.
(7) Green v. Chapman, 4 Bing, N. C. 92; 5 Scott. 340.
(8) I Hawk P. C., 544.
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King's ministers, who, as the defendant honestly thought, had authority to
afford him redress. " (1)

The inhabitants of a district prepared a memorial charging plaintiff a
teacher in a district school, with drunkenness and immorality, and sent it to
the local superintendent of schools. It ought strictly to have been sent lirst, to
the trustees of that particular school, who would, then, if they thought fit, in due
course forward it to the local superintendent to take action upon it. field, that
the publication was still primd facie privileged, although, by a mistake easily
made, sent to the wrong quarter in the first instance. (2)

An elector of Frome petitioned the Home Secretary, stating that plaintiff, a
magistrate of the borough, had made speeches inciting to a breach of the peace,
and praying for an inquiry, and for plaintiff's removal from the commission of
the peace. Such petition was held to be privileged, although it should more
properly have been addressed to the Lord Chancellor. (3)

295. Answers te inquubeu.-No one commits an offence by pu-
blishing, in answer to inquiries made of him, defamatory matter
relating to some subject as to which the -person by whom, or -on
whose behalf, the inquiry is made bas, or on reasonable grounds is
believed by the person publishing to have, an interest in knowing
the truth, if such matter is publisbed for the purpose, in good faith,
of giving information in respect thereof to that person, and if such
defamatory matter is believed to be true, and is relevant to the
inquiries made, and also if such publishing does not in manner or
extent exceed what is reasonably sufficient for.the occasion.

The answer to an enquiry should not consist of irrelevant information
gratuitously volunteered. For instance, if A., asks B., the name and address
of C., B. is not justilied in launching out into some disparagement of C's credit
or conduct.

ILLUSTRATIONS.

If A., is about to have dealings with B., but first comes to C., and confiden-
tially asks him bis opinion of B., C.'s answer is·privileged. (4)

If a friend tells me he wants a good lawyer to act for him and asks my
opinion of Smith, I am justitied in telling him all I know for or against Smith.
But if a stranger asks me in the train, " Is not that gentleman a lawyer ?" I
should not be justified in replying, " Yes, but he ought to have been stripped of
his gown long ago. "

A. met B., and addressing him said "I hear that you say the bank of
Bromage and Snead at Monmouth bas stopped. Is.it true ? " B. answered.
- Yes. I was told so. It was so reported at Cricklewell ;- nobody would take their
bills, and I came to town in consequence of it myself." HIeld, that if B. under-
stood A. to be asking for information by which to regulate bis conduct, and
spoke the words by way of honest advice, they were primd facie privileged. (5)

A. was asked to sign a memorial, to retain B. as trustee of a charity from

(t) Fairman v. Ives, 5 B. & Ald. 642 ; 1 Chit. 85 ; I D. & R. 252.
,2) McIntyre v. McBean, 13 U. C. (Q. B.) Rep. 534.
(31 Barrisson v. Bush, 5 E. & B. 344 ; 25 L. J. Q. B. 23, 59; 1 Jur. N. S. 846;

2 Jur. N. S. 90. Scarll v. Dixon, 4 F. & F. 250.
(4) Story v. Challands, 8 C. & P. 234.
(5) Bromage v. Prosser, 4.B. & Cr. 247 ; I C. & P. 475 ; 6 D. & R. 296.
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which office he was about to be removed. A. refused to sign, and on being
pressed for his reasons, stated them. IIeld, privileged. (1)

A. had been a Major-General commanding irregular troops during the Crimeain
war. Complaint having been made of the insubordination of the troops, the
corps commanded by A. was placed under the superior command of General
Vivian. A. then resigned, and General Vivian directed General Shirley to
inquire and report on the state of the corps, and referred him for information on
the matter to B. General Vivian's private secretary and civil commissioner.
All communications made by B. to General Shirley touching the corps and As
management of it are privileged, if the jury find that B. honestly believed that
he was acting within the scope of his dùty in making them. (2)

Where a father employed the defendant to make inquiries about the position
and antecedents of his daughter's husband, a report by the defendant to the
father of the result or his inquiries is privileged. (3)

Nash selected A to be his attorney in an action. B, apparently a total
stranger, wrote to Nash to deprecate bis so employing A. This was held to be
clearly not a confidential communication. (4)

A husband asked a medical man to see his wife and ascertain her mental
condition. He reported to the husband tbat she was insame. Held, a privileged
communication. (5)

I ar not.justified in standing at the door ofatradesman's shop andvoluntarily
defaming his character to his intending customers. But if an intending custoner
comes to me and inquires as to the respectability or credit of that tradesinan, it
is my duty to tell him all I know.

Horsford was about to deal with the plaintiff, when he met the defendant, who
said at once, without his opinion being asked at all. " If you have anything to
do with Storey, you will live to repent it ; he is a most unprincipled man," &c.
Lord Denman directed a verdict for the plaintiff, because the defendant began
by making the statement, without waiting to be asked. (6)

296. Givingintermatnon.-No one commits an offence by publish-
ing to another person defamatory matter for the purpose of giving
information to that person with respect to some subjeet as to which
he has, or is, on reasonable grounds, believed to have, such an
interest in knowing the truth as to make the conduct of the person
giving the information reasonable under the circumstances : Provided,
that such defamatory matter is relevant to such subject, and that it
is either true, or is made without ill-will to the person defamed, and
in the belief, on reasonable grounds, that it is true.

In a marginal note, upon the subject of this article, the Royal Commissioners
cite, as an authority to be referred to. in connection with this class of privileged
communications, the case of Coxhead v. Richards. (7) •

In that case the Judges of the English Court of Common Pleas stood equally
divided, as to whether a man may inform the owner of a ship that bis captain
has been guilty of gross misconduct at sea. A., the defendant in the case, had

(1) Cowles v. Potts, 34 L. J. Q. B. 247 : Il Jur. N. S. 946 ; 13 W. R. 858.
(2 Beatson v. Skene, 5 H. & N. 838 ; 29 L. J. Ex. 430; 6 Jur. N. S. 780; 2 L.

T. 378 ; Hopwood v. Thorn, 8.C. B. 293 ; 19 L. J. C. P. 94 ; 14 Jur. 87.
(3) Atwill v. Mackintosh, 6 Lathrop (120 Mass.), 177.
(4) Godson v. Home,. B. & B. 7 ; 3 Moore, 223.
(5) Weldon v. Winslow, Times for March 14th to 19th, 1884.
(6) Storey v. Challands, 8 C. & P 234.
(7) Coxhead v. Richards, 2 C. B. 569 ; 15 L. J., C. P., 278 ; 10 Jur. 984.
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received, from an old and intimate friend, B., thq first mate of a merchant ship
a letter stating that be B., was placed in a very awkward position owing to the
drunken habits. etc., of C., the captain of the ship, of which B. was the first
mate, and saying,--" How shall* act ? It is my duty to write to Mr Ward
[the owner of the ship), but my doing so would ruin the captain and his wife
and family." A.,-after much deliberation and consultation with other nautical
friends.-tbought it his duty to shew the letter to Ward, and did so ; where
upon Ward dismissed C. from bis position as captain. A. knew nothing of the
facts mentioned in B's letter, except from the letter itself, Tindal, C.J., told the
jury that the publication of the letter by A., in shewing it to Ward was
prima facie privileged ; and they negatived malice. As the full Court was
afterwards equally divided on the question of .whether the shewing of the
letter was privileged the verdict rendered by the jury in favor of the defendant
stood.

There are many authorities shewing that if a writing, although injurious to
another's character, be published, without intent to injure his character. but
bond fide for the·purpose of investigating a fact in which the person making it
is interested, or, in which the person to whom it is made is interested, or in the
performance of a duty, it is not punishable as a libel (if.

ILLUSTRATIONS.

31y regular solicitor may, unasked, give me information concerning third
persons of which he thinks it to my interest that I should be informed, even
although not at the moment conducting legal proceedings for.me. (2)

A solicitor who is conducting a case for a minor may inforra liis' guardian of
the minor's misconduct. (3)

A timekeeper employed on public works, on behalf of a public department,
wrote a letter to the secretary of the department, imputing fraud to the con-
tractor. Blackburn, J., directed the jury that if they thought the letter was
written in good faith and in the discharge of the defendant's duty to his om.-
ployers, it was privileged, although written to the wrong person. (4)

A relation may confidentially advise a lady not to marry a particular suitor,
and assign reasons, provided be really believes in the -truth of the statements he
makes. (5)

A. and B. were joint owners of lhe Robinson, and engaged C. as master ; In
April, 1843, A. purcbased B's share ; in August, 1843, A. wrote a business
letter to B., claiming a return of £150. and incidentally libelled C. Held a
privileged communication, as A. and B. were still in coniidential relationship. (6)

Thc defendant, a linendraper, dismissed his apprentice without sufficient
legal excuse : be wrote a letter to her parents, informing them that the girl
would be sent home, and giving bis reasons for her dismissal. Cockburn, C. J.,
held this letter privileged, as there was clearly a contidential relationship bet-
ween. the girl's master and ber parents. (7)

() Harrison v. Bush, 5 E. & B. 344 ; 25 L. J., Q B., 25; Whiteley v.
Adams, 15 C. B. (N. S.) 392; 33 L. J., C. P., 89 ; Dawkins v. Lord Paulet,
L. R. 5 Q. B., 94, 102 ; Robshaw v. Smith, 38 L. T. 423 ; Todd v. Hawkins, 2 M.
& Rob. 20 ; 8 C. & P. 88 ; Laughton v. Bishop of Sodor & Man 42 L. J. (P. C.)
Il; L. R., P. C. 495.

(2) Davis v, Reeves, 5 Ir. C. L. R. 79.
(3) Wright v. Woodgate, 2 C. M. & R. 573 ; 1 Tyr. & G. 12 ; 1 Gale, 329

(Approved in L. R. 4 P. C. 495.)
(4% Scarli v. Dixon, 4 F. & F. 250.
(5) Todd v. Hawkins, 2 M. & Rob. 20 ; 8 C. & P. 88.
(6> Wilson v. Robinson, 7 Q. B. 68 ; 14 L. J. Q. B. 196; 9 Jur. 726.
(7> James v, Jolly, Bristol Summer Assizes, 1879.
See Fowler and wife v. Bomer, 3 Camp. 294.
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A., B., and C. arc brother officers in the same regiment. A. meets B. and
says," I have learned that C. has been guilty of an atrocious offence : I wish
to consult you whether.1 should divulge it-whether I should speak of it to the
commanding officer." Such remark and the discussion that ensues would be
privileged, if bond ide. (1)

297. seliung Periodfeals containing defamatory Libel.--Every
proprietor of any newspaper is presumed to be criminallyresponsible
for defamatory matter inserted and published therein, but such
presumption may ber rebutted-by-proof that the particular defama-
tory matter was inserted in such newspaper without such proprie.
tor's cognizance, and without negligence on his part.

2. General authority given to the person actually inserting such
defamatory matter to manage or conduct, as editor or otherwise,
such newspaper, and to insert therein what lie in his discretion
thinks fit, shall not be negligence within this section unless it be
proved that the proprietor, when originally giving such general au-
thority, meant that it should extend to inserting and publishing
defamatory matter, or continued such general authority knowing
that it had been exercised by inserting defamatory matter in any
number or part of such newspaper.

3. No one is guilty of an offence by selling any number or part
of such newspaper, unless he knew either that such number or part
contained defamatory matter, or that defamatory matter was ha-
bitually containe i in such newspaper.

By article 3 (p), ante, it is declared, that,

" In the sections of this Act relating to defamatory libel the word
newspaper shall mean any paper, magazirie or periodical con.
taining public news, intelligence or occurrences, or any remarks or
observations theroon, printed for sale and published periodically, or
in'parts or numbers, at intervals not exceeding thirty-one days
between the publication of any two such papers, parts or numbers,
and also any paper, magazine or periodical printed in order to be
dispersed and made public, weekly or oftener, or at intervals not
exceeding thirty-one days, and containing only or principally
advertisements."

The latter portion of the first paragraph of article 297 is to the same efTect as
.section 5, inow repealed), of R.S.C., c. 163.

ft is also similar to a clause contained in section 7 of Lord Campbell's Act,
6 and 7 Vict., c. 96 (Imp.), under which it has been held that the proprietors or
a .newspaper, who have appointed a competent editor to conduct it, are not cri.
minally responsible for the publication of a libel inserted in the newspaper by
the editor, upon proof that the publication was made without their actual
authority, consent or knowledge, and that such publication did not arise from
want of due care or caution on their part. (2)

Holbrook's case came up before the Court twice, each time upon a motion for
a new trial, and on each occasion, (although some of the judges dissented), it

(1) Bell v. Parke, 10 Ir. C. L. R. 284.
(2) R. v. Holbrook, 3 Q. B. D. 60 ; 47 L. J. (Q. B.) 35 ; 4 Q. B. D. 42 ; 48 L.

J. (Q. B.) 113.
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was held that, upon a proper construction of the statute, general authority to
an editor to conduct the business of a newspaper, in the absence of anything to
give it a dilferent character, must be taken to mean an authority to conduct it
according to law, and therefore not to authorize the publication of a libel ; (1)
and that holding has evidently been kept in view in framing clause 2 of the
above article, 297.

Article 640 post, provides that every proprietor, publisher, editor or other
person charged with the publication in a newspaper of any defamatory libel,
shall-be eealt with. indicted, tried and punished in the province in which he
resides, or in which such newspaper is printed.

The Imperial Statute 51-52 Vic., c. 64, (The Law of libel Amendment Act 1888),
provides, by section 8, that, no cririnal prosecution shall be commenced
against any proprietor, publisher, editor or any persons, responsible for the
publication of a newspaper, for any libel published therein, without the order
of ajudge at Chambers being ßfrst had and oblained ; and that the applica-
tion for such order shall be made on notice to the person accused, who shall
have opportunity of being heard against such application.

29S. seiaing books containinw deramator'y nmatter. - No one
commits an offence by selling any book, magazine, pamphlet or
other thing whether forming part of any periodical or not, although
the saie contains defamatory matter. if, at the time of such sale, he
did not know that such defamatory matter was contained in such
book, magazine, pamphlet or other thing.

2. The sale by a servant of any book, magazine, pamphlet or
other thing, whether periodical or not, shall not make his employer
criminally responsible in respect of defamatory matter, contained
therein unless it be proved that such employer authorized such sale
knowing that such book, magazine, pamphlet or other thing con-
tained defamatory matter, or, in case of a number or part of a
periodical, that defamatory matter was habitually contained in such
periodical.

299. When truth la a defence.-It shall be a defence to an indict-
ment or information for a defamatory libel that the publishing of the
defamatory matter in the manner in which it was published was for
the public benefit at the time when it was publisbed, and that the
matter itself was triie. RS.C., c. 163, s. 4.

See comments under article 302, post.

300. Extortion by defamatory libel.-Every one is guilty of an
indictable offence and liable to two years' imprisonment, or to a fine
not exceeding six hundred dollars, or to both, who publishes or
threatens to publish, or offers to abstain from publishing, or offers to
prevent the publishing of a defamatory libel. with intent to extort
any money, or to induce any person to confer upon or procure for
any person any appointment or office of profit or trust, or in conse-
quence of any person having been refused any such money, appoint-
ment or office. RS.C., c. 163, s. 1.

Under the repealed section 1 of the R.S.C. 163, the imprisonment for this
offence was any term less than two years.

(t) Arch. Cr. P. & Ev. 21 Ed. 890, 891.
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Under the Imperial statute, 6 and 7 Vic., c.96, sec. 3, the punishment is three
years' imprisonment, with or without hard labor.

301. Every one is guilty of an indietable offence and liable to two
years' imprisonment or to a fine not exceeding four hundred dollars,
or to both, who publi8hPs any defarnatory libel knowing the same to be
false. R.S.C., 16$, s. 2.

Under the repealed sec. 2 of R.S.C., c. 163, the imprisonment wos for any
term less than two years.'

302. Every one is guilty of an indictable offence and liable to
one year's imprisonment, or to a fine not exceeding two hundred
dollars, or to both, who publishes any defamatory libel. R.S.C.,
c. 163, s. 3.

As to Libels on Foreign Sovereigns, and Spreading False News of public
interest, see articles 125, and 126, ante, p. 72; and, as to Blasphenous Libels,
see article P70, ante, p. 102.

See, also, pp. 68-71, ante, for a brief history of the Law of libel in general and
of seditious libels in particular.

Articles 299, ante, and 634, post, giving a defendant accused of publishing a
defamatory libel, the right to plead the truth of the alleged libel, do not apply
either toseditious or blasphemous libels. The truth of these cannot be pleaded
as a defence.

Article 593, post, provides that in preliminary investigations of indictable
offences, before police magistrates, the defendant may, after the examination of
the witnesses for the prosecution, cali and examine witnesses for the defence:
but it does not seem that this gives a defendant in a libel case the right to
prove at the preliminary examination the truth of the matter charged as a libel;
for, although, in England, the right to cail witnesses for the defence at a police
court preliminary investigation existed long before the passing of the Newspaper
Libel and Registration Act 1881, it was there held, before that Act became law,
that, although, where the charge was that of maliciously publishing a defam.
atory libel knowing il Io be faise, (sec. 4 of 6 and 7 Vie., c. 96), the magistrate
id jurisdiction to receive evidence of the truth of thelibel, so as to negative
the allegation that defendant knew it to be falil he had not such jurisdiction,
when the charge was that of simply maliciously publishing a defamatory
libel (sec. 5 of 6.and 7 Vie., c. 96). (1)

But the Newspaper Libel and Registration Acd 1881 made, in England, a very
important change; for, by sec. 4, it enacted that, i A court of summary jurisdic-
tion upon the hearing of a charge against a proprietor, publisher. or editor, or
any person responsible for the publication of a newspaper, for a libel published
therein, may receiveevidence as to ihe publication being for thepublic benefit, and
as to the matters charged. in lhe libel being true, and as to the report being fair
and accurate, and published without malice, and-as to any matter which, under
this or any other act or otherwise, might be given ini' evidence, hy way of
defence, by the person charged, on his trial on indictment ; and the court, if of
opinion after hearing such evidence that there is-a strong presamption that the
jury on the trial would acquit the person charged, may dismiss the case; "
and under sec. 5, of the samo Act, the court, if it thinks that the libel, though
proved, is of a trivial character, may, instead of sending the case before a jury,
dispose of it summarily, provided the accused consents thereto, and may, in that
case, adjudge him to pay a fine not exceeding £50.

An indictment for libel will. nt be insuflicient for not setting out the words of

(1) R. v. Carden, 5 Q. B. D. 1 ; 49 L. J.(M. C.) t; Arch. Cr. Pl.& Ev.21 Ed.976.
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it ; but, if the words are not set out, the court may order the prosecutor to
furnish the defendant with particulars, as provided hy article 615, post, which
reads as follows:

"No count for publishing a blasphemous, seditious, i obscene or
defamatory libel, or for selling or exhibiting an obscene book,
pamphlet, newspaper or other printed or written matter, shall be
deemed insufficient on the ground that it does not set out the words
thereof : Provided that the court may order that a particular shall
be furnished by the prosecutor stating what passages in such book,
pamphlet, newspaper, printing or writing are relied on in support of
the charge.

" A count for libel may charge that the matter published was
written in a sense which would make the publishing criminal,
specifying that sense without any prefatory averment showing how
that matter was written in that sense. And on the trial it shall be
sufficient to prove that the matter published was criminal either
with or without such innuendo."

A plea of justification must be in writing, and must allege not only that the
matter published is true but that the publication of it was for the pubJic benefit,
and it must set forth the particular facts by reason of which it was for the public
good. These formalities are required by article 834, posi, which is as follows

"Every one eccused of publishing a defamatory libel may plead
that the defamatory matter published by him was true, and that it
was for the public benefit that the inatters charged should be
published in the manner and at the time when they were published.
Such plea may justify the defamatory matter in the sense specified,
if any, in the count, or in the sense which the defamatory matter bears
without any such specification ; or separate pleas justifying the
defamatory matter in each sense may be pleaded separately to each
as if two libels had been charged in separate counts.

2. Every such plea must be in writing, and must set forth the
particular fact or facts by reason of which it was for the public good
that such matters should be so published. The proseputor may reply
generally denying the truth thereof.

3. The truth of the matters charged in an alleged libel shall in no
case be inquired into without such plea of justification unless the
accused is put upon his trial upon any indictment or information
charging him with publishing the libel knowing the same to be false,
in which case evidence of the truth may be given in order to negative
the allegation that the accused knew the libel to be false.

4. The accused may, in addition to such plea, plead not guilty and
such pleas shall be inquired of together.
,5. If, when such plea of justification is pleaded, the accused is

convicted, the court may, in pronouncing sentence, consider whether
his guilt is aggravated or mitigated by the plea."

It will be seen by the fourth clause of this article that along with the plea of
justification the accused may plead not guilty, and that, by clause three, if the
accusation charges the defendant with publishing the libel knowing it to be
false, he may, under the plea of not guilty, alone, adduce evidence of the truth
of the matter published, so as to negative the allegation that he knew it to be false.

16
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As the falsity of defamatory matter is presumed,i the prosecution need not
produde evidence of its falsity. The onus is upon the defendant to prove that it is
true that it is matter of public interest, aud that the publication of it was for the.
public beneit ; and the-îvhole of the libel must be proved true. The justification
must be as broad as the charge. If a material part be not proved to be true,
the Crown will be entitled to a verdict .(1)

If the gist of the libel consists of one specific charge which is proved to be
true, and of public ipterest it is not necessary, in that case, that the defendant
should justify every expression used by him in commenting on the prosecutor's
conduct in connection with such specific charge. , If the substantial imputation
be proved true, a slight error in some detail will not prevent the defendant
succeeding, provided such error in no way alters the complexion of the affair
and would not bave, on the reader, any diiferent effect from that which the
literal truth would'produce. t2) If epithets or terms of general abuse be used,
which do not add to the sting of the charge, they need not be justiied. (3) But
if these additional teris of abuse insinuate some further charge, in addition to
the main imputation, or imply some circumstance substantially aggravating the
main imputation, they must be justified as well as the rest. V" In sucli a
case, it will be a question for the jury whether the substance of the libellous
statement has been proved true to their satisfaction. (5) As was said by Lord
Denman, " It would be extravagant to say that in cases of libel every comment
upon the facts requires a justification. A comment may introduce independent
facts. a justification of which is necessary, or it may be the mere shadow of the
previous imputation. " (6)

In order to justify a libel it will not be sufficient to say that the defendant
merely repeated what was said by another person. For instance, if the libel,
complained of, be " A. B. said that C. had been guilty of fraud," etc., it would
be no justification, for publishing these words, to plead that A. B. did in fact
miake that statement; for each repetition is a fresh defamation and the defendant,
by repeating A. B's words, has made them his own, and is legally as liable as if
lie had invented the story himself. The only plea of justification which will be
an answer, in such a case, must not merely allege that A. B. did in fact say so,
but it must go on to aver, with all necessary particularity, that every statement
which A. B. is reported by the defendant to have made is true in substance and
in fact. (7) This rule, requiring justification of every substantial part of the
alleged libel, was considered to press too severely on newspaper proprietors and
editors, and, on that account it was relaxed, in their favor, as we have
already seen, (8) by special legislation,under which newspaper reports of public
meetings are privileged when they are fair and accurate reports of matters of
public interest, the publication of which is for the public benefit.

ILLUSTRATIONS.

Libel complained of:-that A., a proctor, was three times suspended from
practice for extortion. Proof that he had once been so suspended held insuffi-
cient. (9)

il R. v. Newman, 1 E. & B., 268, 558 ;- 22 L. J. Q. B., 156.
(23 Alexander v, N. E. R y, Co. 34 L. J. Q. B. 152 ; Blake v. Stevens, 4 F.& F.

239;1 L. T. 544
(3) Edwards v. Bell, I Bing. 403 ; Morrisson v. Harmer, 3 Bing. N. C. 767.
(4) Helsham v. Blackwood, 11 C. B. 129 ; 20 L. J., C. P. 192
(5) Warman v. Hine, 1 Jur. 820 ; Weaver v. Lloyd, 2 B.& C. 678 ; 4 D.& R. 230.
(6) Cooper v. Lawson, 3 Ad. & E. 753.
j7) McPherson v. Daniels, 10 B. & C. 263 ; 5 M. & R. 251; Odgers Lib. & SI. 174.
(8) See articles 291, 292, and 293, and comments thereon, pp. 228-234, ante.
49) Clarkson v. Lawson, 6 Bing. 266; 3 M. & P. 605; 6 Bing. 587; 4 M. & P.

356 ; Goodburne v. Bowman and others, 9 Bing. 532; Clark v, Taylor, 2 Bing.
N. C. 654; 3 Scott, 95; 2 Hodges, 65.



DEFAMATORY LIBELS.

Libel complained of:-" A. B. and C. are a gang who live by card-sharping."
Plea7s: not guilty, and a justification giving several speci»ic instandes in which
persons named had been cheated by the trio at cards. Held, by Cockburn, C. J.,
when two specific instances were proved, that the plea was proved in substance,
and not necessary to prove other instances alleged. (1)

Libel complained of was headed - "ow Lawyer B treats his clients,"
followed by a report of a case in which one client of Lawyer B. had been badly
treated. That particular case was proved to be correct] y reported Ield, insull-
cient to justify the beading, which implied that LawyerB. generally treated his
clients badly. (2 1

Libel complained of exposed the "Ihomicidal tricks of those impudent and
ignorant scamps who had the audacity to pretend to cure all diseases with one
kind of pill;"it also asserted that '"several of the rotgut rascals had been convicted
of manslaughter, fined, and imprisoned for killing people with enormous doses of
their universal vegetable boluses," and characterized the plaintiffs' system as
" one of wholesale poisoning. " It was proved at the trial that plaintiffs' pills,
when taken in large doses, asrecommended by plaintiTs, were highly dangerous,
deadly and poisonous, that two persons had died in consequence of taking large
quantities of them; and that the people who had administered these pills were
tried, convicted, and imprisoned for the manslaughtr-of these two persons
Beld a sufficient justifilation, although tlhe expressions "scamps," "rascals,"
and "wholesale poisoning " were not fully substantiated: the main charge and
gist of the libel being amply sustained. (3,

It is libellous to publish a highly-coloured account of judicial proceedings
mixed with the reporter's observations and conclusions upon what passed in
Court, containing an insinuation that plaintiff had committed perjury and it is
no justification to pick out such parts of the libel as contain an account of the
trial, and to plead that such parts are true and accurate..leaving the extraneous
matter unjustified. (4)

A rumour was current on the Stock Exchange that the chairman of the S. E
R. Co. bad failed ; and the shares of the conpany consequently fell; thereupon
the defendant said. "You have heard what has caused the fall-1 mean, the
rumour about the S. Eastern chairman having failed ?" Held., that a plea that
there was in fact such a rumour was no answer to the action. (5)

For Forms of plea of justification, replication, etc., see pp. 261, and 262, posi.
Trial and verdIce.~-Article 669, posi, provides that, in Libel cases, the right

of the Crown to cause any juror to stand aside, until the panel bas been gone
through, shall not be exercised by a private prosecutor; and article 719, posi,
has the following provision with regard to the verdict:

"On the trial of any indietment or information for the making or
publishing of any defamatory libel, on the plea of not guilty pleaded,
the jury sworn to try the issue may give a general verdict of gailty
or not guilty upon the whole matter put, in issue upon such indict-
ment or information, and shall not be required or directed, by the

(1) Reg. (pros. Lambri) v. Labouchère, 14 Cox, C. C. 419. And see Willmett
v. Harmer and another, 8. C. & P. 695.

(2> Bishop v. Latimer, 4 L. T. 775; Mountney v. Watton, 2 B & Ad. 673;
Chalmers v. Shackell, 6 C. & P. 475; Clement v..Lewis and others. 3 Brod. &
Bing. 297; 7 Moore, 290; 3 B. & Ald 702.

(3> Morrison v. Harmer, 3 Bing. N. C. 767; 4 -Scott, 533; 3 Hodges, 108;
Edsall v. Russell, 4 M. & Gr. 1090; 5 Scott, N. R. 801 ; 2 Dowl. N. S. 641; 12
L. J. C..P 4; 6 Jur. 996.

(4) Stiles v.,Nokes, 7 East, 493.
(5) Watkin . Hall,'L. R. 3'Q, B. 396 ; 37 L. J. Q. B, 125 ; 16 W.R. 857; 18

L. T. 561 ; Richards v. Richards, 2 Moo. & Rob. 557.
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court or judge before whom such indictment or information is tried,
to find the defendant guilty merely on the proof of publication by
such defendant of the paper charged to be a defamatory libel, and of
the sense ascribed to the same in such indictment or informat ion ;
but the court or judge beforewhom such trial is had shall, according
to the discretion of such court or judge, give the opinion and direction
of such court or judge to the jury on the matter in issue as in other
criminal cases ; and the jury may, on such issue, find a special
verdict if they think fit so to do ; and the defendant, if found guilty,
may move in arrest of judgment on such ground and in such manner
as he might have done before the passing of this Act."

conta. -Under Article 832, post, the Court, upon the conviction ofany.person
for libel,-(in common with any other indictable offence),--may, in addition to
the sentence, condemn the defendant to pay the whole or any part of the costs
or expenses incurred in and about the prosecution.

With regard to the costs of the defence when the prosecution is unsuccessful,
Article 833 provides as follows:

" In the case of an indictment or information by a private prose-
cutor for the publication of a defamatory libel if judgment is given
for the defendant, lie shall be entitled to recover from the prosecutor
the costs incurred by him by reason of such .indictment or inform-
ation either by warrant of distress issued out of the said court, or by
action or suit as for an ordinary debt."

criminal Informations.-We have already seen, that finding the indici-
ment includes exhibiting an information, and that a Criminal Information in
this sense means an accusation of crime made and tried, without the inter.
vention of a grand jury, in cases of offences which tend to disturb the public
peace, or to interfere with good government,-such as, seditious or blasphem.
ous libels, or other libels in which the general public are interested, official
corruption, etc. (1)

Criminal informations are of two kinds ; one,-called an information ex.
officio,-being laid by the Attorney-General or Solicitor-General, and the other
being made by the Master of the Crown offlee, (2) at the instance of some
private individual. (3)

Archbold describes an information, ex officio as " a formal written suggestion
of an offence committed, filed by the Queen's Attorney-General, (or, in the
vacancy of that office, by the Solicitor-General), (4) in the Queens Bench
Division of the High Court of Justice, without the intervention of a grand jury."

Odgers says, that informations ex officio are, as a rule, confined to libe's of so
dangerous a nature as to call for immediate suppression by the oflicers of the
State ; especially blasphemous, obscene, or seditious libels, or» such as are
likely to cause immediate outrage and public riot and discurbance ; and which,
therefore, render it expedient for the Attorney-General himself to take the
initiative.

Archbold cites a case, in which informations ex officio were filed in 1858
against the directors of a banking company for a conspiracy to defraud the
shareholders by false reports of the pecuniary condition of the bank. (5)

(Ci See p. 3, ante.
(2) NOTE : In Canada, the proper officer would be the Clerk of the Crown
(3) Arch. Cr. Pl. & Ev. 21 Ed 124-126 ; and Odgers Lib. & SI., 427.
(4) R. v. Wilkes, 4 Burr. 2527 ; 4 Bro. P. C. 360.
(5) R. v. Brown & others, Arch. Cr. Pl. & Ev. 21 Ed. 122.
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An information ex o/fßcio, (1) is filed in the Crown office, withoüt any leave
previously obtained of the Court for that purpose. The defendant, after ap-
pearance upon application to the Court, is entitled to a copy of the information,
free of expense. If the information be not brought to trial within twelve calen-
dar months next after a plea of not guilty has been pleaded, the defendant may
afler twenty days' notice to the Attorney-general or Solicitor-general, apply to
the court in which the prosecution is depeuding, and obtain its authorization to
bring on the trial, and having obtained such authorization he may bring it Ont
accordingly, unless a nolle prosequi be entered.

Archbold describes an information by the Master of the Crown Office as "a
forinal written suggestion of an offence committed, filed in the Queens Bench
Division of the High Court of Justice, at the instance of an individual, with the
leave of the Court, by the Master of the Crown Office, without the intervention
of a grand jury."

Criminal informations therefore which are not ex officio, and, not filed, as
such, by the Attorney General, cannot be filed without an express order of the
Court, that is, an order (in England), of the Queen's Bench Division, of the
Righ Court of Justice, or, (in Canada), of a Superior Court of Criminal juris-
diction, granted in open Court.

The practice is for Counsel to move the Court upon proper afidavits for an
order nisi calling upon the defendant to show cause why an information should not
be granted. The prosecutor must consent to waive his civil remedy by action,
if need be, and be prepared ta go through with the criminal proceedings ta
conviction. The affidavits should be carefully drawn up ; for no second appli-
cation can be made on amended or additionhl affidavits. 12) They should
contain legal evidence ta convince the court that it would be sufficient to
justify a grand jury in returning a true bill for the offence complained of.
Where, for instance, the affidavits merely showed that the annexed copy of the
Newcastle Daily Chronicle, the newspaper containing the libel, had been
purchased froin a salesman, in the office of that paper, and that in a footnote
at the end of that copy the defendant was stated ta be the printer and publisher
of the newspaper, and the relator believed him so to be ; it was held that this
was no legal evidence of publication ; and the rule was discharged. (3) If the
defendant keeps an office or shop at which copies of the paper can be purchased,
then an affidavit by a person who purchased a copy of the libel at such office
or shop will he the best evidence of a publication by the defendant, and also
that most easily obtainable. That the purchase was made expressly for the pur-
pose of enabling suclh affidavit ta be sworn is no objection. (4)

The prosecutor must also swear to his innocence in all particulars of any
specific charge made against him in the libel. (5) Unless he does this, the
Court will not interpose, but will leave the prosecutor to proceed by way of
indictment in the ordinary course. (6) In cases where the libel contains no
speciiic charge there would of course be no necessity for such an affidavit. (7)

If a general charge be made and a specific instance alleged, the affidavit must
etpressly negative not only the general charge, but also the specific instance. (8)

The affidávits should be sworn with no heading or title ; and should not
contain irrelevant or improper matter. If the prosecutor abuses the alleged

(1) For Form see p. 262, post.
(2) R. v. Franceys, 2 A. & E 49.
(3) R. v. Stranger, L. R. 6 Q. B. 352 ; 40 L. J. Q. B. 96.
(4) Duke of Brunswick v. Harmer, 14 Q. B. 189 ; 19 L. J. Q. B. 20 ; 14 Jur.

110; 3 C. & K. 40.
(5) R. v. Webster, 3 T. R. 388
(6) R. v. Bickerton, Str. 498 ; R. v. Draper, 3 Smith 390.
(7) R. v. Williams, 5 B. & Aid 595.
(8) R. v. Aunger, 12 Cox, C. C. 407.
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libeller or shows an animus against him, the court will very probably. reject the
application. (l)

The order nisi, if granted, should be drawn up " Upon reading " the alleged
libel and the affildavits and all other documents to which it is desired to refer on
the argument.

When the rule nisi is drawn up it should be served,personally, upon tho
defendant.

In shewing cause against the rule the defendant generally files affidavits in
reply to those filed in support of the information ; and it is open to him to
maintain that the libel is true.

If the order be discharged on the merits the court generally gives the defendant
bis costs ; and no second application can be made, even onadditional aflidavits:
S2) except under very peculiar circumstances, as where the only pèrson who had
made an affidavit on behalf of the defendant, against the rule, bas been since
convicted of perjury in respect of such affidavit. 3),

Although the prosecutor cannot make a second application for a criniinal
information, after the lirst application has been dismissed he has still the right
to proceed, in the ordinary way, before the police magistrates, in order to have
the oifender committed for trial by indictment. (4)

If the rule is made absolute, the prosecutor is then required to enter into
recognizances to effectually prosecute the information. The information must
then be drawn up setting out the offence with the same precision as in an
indictment ; and, as soon as it is filed, a copy of it must be served on the
defendant; who must appear within a time ta be fixed ; or, in default of his
appearance, he may be apprehended under a Bench Warrant. The case is then
brought to trial in due course, in the same way as any ordinary trial upo n an
indictment.

With regard to a criminal information. of the class which are not ex officio,
the offence in relation to which an application is made for one must be such an
offence as calls for prompt and immediate interference before the courL will
grant it. There must be some evidence that the ordinary remedies by action or
indictment are insuflicient in the particular case; and in cases, for instance,
where, upon the filing of a criminal information for criminal libel, it appears,
that, the prosecutor relator bas himself libelled the party complained of, t5) or
that he has, in any way, invited or provoked the publication of which he
complains: (6) or that he has had an opportunity, (of which he as not availed
himself), of expressing bis disapproval of its terms, (7) or that he has demanded
and received explanations from the defendant, (8) or that he bas been, himself,
guilty of any misconduct in relation to the matter, a rule giving leave to prose-
cute the information will be refused, unless the public have, in the particular
instance in hand, a direct and independent interest in the prompt suppression
of the libels. (9)

The Court, in granting leave to prosecute a criminal information, formery
took into account the rank and dignity of the person libelled ; and informations

(1) R. v. Burn, 7 A. & E. 190.
(2> R. v. Smithson, 4 B. & Ad. 862.
(3) R. v. Eve & Parlby, 5 A. & E. 780.
14) R. v. Cockshaw, 2 N. & M. 378.
j5) R. v. Nottingham Journal, 9 Dowl. 1042.
(6) R. v. Larrieu, 7 A. & E. 277; R. v. Hall, 1 Cox, C. C. 344 ; ex parte Rowe,

20 L. T. ,Old S.) i15; 17 J. P. 25.
7) R. v. Lawson, i R. B. 486.
(8) Ex parte Doveton, 7 Cox, C. C. 16 ; 26 L. T. (Old. S.) 73 ; ex parle

Haviland. 41 J. P. 789.
t9) R. v. Casey, 13 Cox, C. C. 310.
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have been granted for imputing that the children-of a marquis were bastards; (1)
that a peer had married an actress; (2) that a naval captain was a coward. a
bishop a: bankrupt, a peer a perjurer, etc , etc. But, now, it is settled that rank
and station confer no superior claim to the summary interference of the Court.
A peer is no more entitled to a criminal information when his privale character
is attacked than the humblest servant of the Queen (3) Odgers gives an instance
in which a criminal information was obtained by a grocer, (4 and another in
which it was granted to a housekeeper. <5)

The Courts, however, have. of late years, been very chary of granting criminal
informations; and as a rule, in England, they will only be granted, now, where
the applicant holds some public oflice; or where the libel tends to obstruct the
course of justice, or to prejudice the fair trial of any accused person. (6)

If there be general reflections on a body or class, no particular individual
being specially attacked, and if the reflections are such as tend to cause outrage
or lead to violence, an information will he granted; as, where the general body
of clergymen in a particular diocese were libelled ; (7) or, where the libel was
on the Jews, and some Jews in consequence were ill-used hy the mob. (8) In
Osborn's case, the publication complained of, was a seàlsational account of a
cruel murder by certain Jews said to have lately arrived from Portugal, and
then living near Broad street, London. They were safd to have burnt a woman
and a new-bora bady, because its father wasa Christian. Certain Jews who had
arrived from Portugal, and who then lived in Broad street, were attacked by the
mob, barbarously treated, and their lives endangered. A, criminal information
was granted, although it was objected that it did not appear precisely who were
the persons accused of the murder.

The application for a criminal information must be made promptly; or the
delay will be ground for refusing it.

ILLUSTRATIONS.

A county court judge illegally refused to hear a barrister who appeared before
him. The barrister niemorialised the Lord Chancellor. Obtaining no redress,
he applied to the Court of Queen's Bench- for a criminal information. This
would have been granted him, had he not previously applied to the Lord
Chancellor. (9)

An Irish Q. C., in addressing the jury as counsel in a cause, made a fierce
attack on the plaintiff, an attorney. This attack was pertinent to the issue and
not malicious ; but the observations were unusually harsh and irritating. The
plaintiff won the action, and then wrote to the Q. C., calling on him to retract
the charges. The Q. C. refused ; thereupon plaintiff wrote the Q. C. a letter,
couched in the most offensive language, and obviously intended to provoke a
duel. The Court made the rule for a criminal information absolute ; but
ordered that the information should not issue without further order. (10,

(1) R. v. Gregory, 8 A. & E. 907; 1 P. & D. 110.
(2) R. v. Kinnersley, 1 Wm BI. 294.
(3) Reg. (pros Vallombrosa) v. Labouchère, 12 Q. B. D 320 ; 53 L. J. Q. B

362; 32 W. R. 861 ; 50 L. T. 177 ; 15 Cox, C. C. 415; 48 J. P. 165.
(4) R. v. Benfleld, 2 Burr. 980.
(5) R. v. Tanfield, 42 J. P. 423.
(6) R. v. Watson and others, 2 T. R. 199; R. v. Joliffe, 4 T. R. 285; R. v.

White, 1 Camp. 359; E parte Duke of Marlborough, 5 Q. B. 955 ; 13 L. J.
(M. C.) 105; t D. & M 720; R. v Gray, 10 Cox, C. C 184.

(7) R. v. Williams, 5 B. & Ald. 595.
(8) Anon. 2 Barn. 138 ; R. v Osborn, 2 Barn. 166 ; Kel. 230.
(9) R. v. Marshall, 4 E. & B 475.
(10) Reg. (pros. Armstrong,) Q. C. v. Kiernan, 7 Cox, C. C. 6; 5 Ir. C. L. A. 171.

Reg. (pros. Butt,) Q. C. v. Jackson, 10 Ir. L. R. 120.
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Lord George Gordon was tried in 1787 and convicted upon an information
charging him with libelling Marie Antoinette, Queen of France, and " her tool "
the French Ambassador in London. He was fined £500 and sentenced to two
years' imprisonment, and at the expiration of that time to find sureties for his
good behaviour. This he could not do, so he remained in prison till he died on
November.lst, 1793. (1)

The Courier published the following passage :--" The Emperor of Russia is
rendering himself obnoxious to his subjects by various acts of tyranny, and
ridiculous in the eyes of Europe by his inconsistency. He has now passed an
edict prohibiting the exportation of timber, deals, and other naval stores. In
consequence of this ill-timed law, upwards of 100 sail of vessels are likely to
return to this country without freights." This was deemed a libel upon the
Emperor Paul I. An information was granted, and the proprietor of the
Courier was find £100, sentenced to six months' imprisonment, and to find
sureties for good behaviour for fiveyears from the expiration of that term. The
printer and publisher were also sentenced to one month's imprisonment. (Lord
Kenyon, C. J.) (2)

A Queen's counsel oItained a criminal information for libellous verses and for
a caricature imputing to him professional misconduct in the conduct of a
case. j3)

The solicitors to a railway company were refused a rule for a criminal inform-
ation for a libel on them by the directors, imputing extortion and fraud. They
were left to bring an action. (4)

A French refugee in England wrote a stilted poem about the apotheosis of
Napoleon Buonaparte, then first consul of the French Republic, suggesting that
it would be an heroic deed to assassinate him. He was held amenable to the
English criminal law, although the libel was purely political, affected no one in
in the British Isles, and attacked the man who was England's greatest enemy
at the time. The jury found him guilty ; but war broke out again between
England and France soon afterwards, and no sentence was ever passed. (5)

For Forms of Criminal Informations and pleadings, see p. 262.

(1) R. v. Lord George Gordon, 22 How St. Tr. 177.
(2) R. v. Vint. (1799), 27 How St. Tr. 627.
(3) Sir W. Garrow's Case, 3 Chit. Cr. Law, 884.
(4) Ex parte Baxter, 28 J. P. 326.
(5) R. v. Jean Peltier, 28 How St. Tr. 617.



FORMS OF INDICTMENT UNDER TITLE V.

HEADING OF INDICTMENT. (1)

Irn the (name of te Court in which the indiciment is found.)

The Jurors for our Lady the Queen present that ( Where th'ere are more counts

than one, add at the beginniing of each count)

The said Jurors further present that

STATEMENTS OF OFFENCES.

OMISSION OF GAOLER TO SUPPLY PRISONER WITH NECESSARIES
OF LIFE.

At on and on and at divers other days
and times, before and since that date A., being then and there the keeper of the
common gaol for the district of , situ&ted and being at
aforesaid, had charge. as such keeper, of B., one of the prisoners then and
there detained in the said gaol, and unable, by reason of such detention, to
withdraw himself from such charge and unable to supply himself with the
necessaries of life ; and that the said A., being then and there under a legal
duty and being bound by law to supply the said B., with the necessaries of life,
did, in disregard of his duty in that behalf then and there unlawfWlly refuse,
neglect and omit, without lawful excuse to provide the said B., with the
necessaries of life by means whereof the life of the said B., has been and is
endangered ; (or, the health of the said B., has been and is likely Io be perma-
nently injured.)

OMISSION OF FATHER TO PROVIDE NECESSARIES FOR
CHILD UNDER SIXTEEN.

At on , and·on and at divers other days
and times, before and since that date, A., being then and there the father of
B., a child under sixteen years of age, who was then and there a member of the
said A.'s household, and the said A., being, as such father, under a legal duty
and bound by law to provide sufficient food, clothing and lodging and all other
necessaries for the said B., bis said child, did, in disregard of his duty in that
behalf. then and there, unlawfully, refuse, neglect and omit, without lawful

(1) See as to requisites of indictments, articles 608 to 619 inclusive.
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excuse, to provide necessaries for the said B., his said child by means whereof
the life of the said B., bas been and is endangered ; (or " the health of the said
B., is now and is likely to be permanently injured.")

OMISSION OF HUSBAND TO PROVIDE NECESSARIES FOR WIFE.

(Commence as abovel A., the husband of B., being then and
there, as such husband, under a legal duty and bound by law to provide
sufficient food, clothing and lodging anct all other necessaries for A., his said
wife, did, in disregard of his duty in that behalf, then and there, unlawfully,
refuse, neglect and omit, without lawful excuse, to provide necessaries for lier
the said B., by means whereof the life of the said B., has been and is endangered,
(or, " the heaith of the said B., is now and is likely to be permanently injured.')

OMISSION OF MASTER TO PROVIDE, NECESSARIES FOR SERVANT
OR APPRENTICE.

(Commence as above) A., being then and there the
master of B., a servant, (orI "an apprentice" ), under the age of sixteen years,
and being then and there under contract and legally bound to provide necessary
food, clothing and lodging for the said B., as his said servant, (or " apprentice
did in disregard of such contract and of the legal duty imposed upon him by law,
in that behalf, then and there unlawfully refuse, neglect and omit, without
lawful excuse, to provide necessary food, clothing and lodging for the said B.,
by means whereof the life of the said B. has been and is endangered; (or ' the
bealth of the said B. bas been and is likely to be permanently injured.")

ABANDONING CHILD UNDER TWO YEARS OF AGE.

On at • A unlawfully di'l
abandon and expose A., a child then under the age of two years, whereby the
life of the said A. was and is endangered ; (or " the bealth of the said A. has
been and is permanently injured.")

CAUSING BODILY HARM TO SERVANT OR APPRENTICE.

On at A., being then and
there the master of B., a servant, (or " an apprentice" ), and being legally liable
to provide for the said B., as his said servant (or " apprentice "), then and there
unlawfully did do and cause to be done bodily harm to the said B., whereby the
life of the said B. was and is endangered ; (or " the health of the said B. bas
been and is likely to be permanently injured.")

MURDER.

A. murdered B. at on
OR.

At on A. did commit murder. (1)

ATTEMPT TO MURDER BY POISONING.

At on - A. unlawfully did
administer (or " cause to be administered ") to B. certain poison (or " a certain
destructive thing ") to wit, with Intent, thereby, then and
there, to murder the said B. (or " with intent, thereby, then and there, to
commit murder.") OR.

At on A. unlawfully did
attempt to administer (or "to cause to be administered ") to B. -certain poison

(1) See articles 611 and 613, post.
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(or "a certain destructive thing ") to wit, with intent,
thereby, then and there, to murder the said B. (or " with intent, thereby, then
and there, to commit murder.")

ATTEMPT TO MURDER BY WOUNDING, ETC.

At on , A. unlawfully did wound
(or"i cause grievous bodily harm ") to B. with intent, thereby, then and there,
to murder the said B. (or " with intent, thereby, then and there, to commit
murder ").

ATTEMPT TO MURDER, BY SHOOTING. (1)

At on , A., unlawfully did, with
a certain loaded gun (or " pistol," or " revolver ") shoot (or attempt to discharge
a loaded arm ") at B., with intent, thereby, then and there, to murder the said
B. (or " with intent, thereby, then and there, to commit murder ").

ATTEMPT TO MURDER, BY DROWNING, ETC.

At on A., unlawfully did attempt
to drown (or " suffocate," or "strangle ") B., with intent, thereby, then and
there, to murder the said B., (or " with intent, thereby, then and there, to
commit murder ").

ATTEMPT TO MURDER, BY EXPLOSION.

At on , A., unlawfully, did by
the explosion of a certain explosive substance, (2) to wit, [Describe the explo-

(2) See article 3 (i), ante, p. 3, for definition of " explosive substance."
sive], destroy (or "damage ") a certain building situate and being in

street, in aforesaid, with intent, thereby, then
and there, to murder B., (or "with intent, thereby, then and there, to commit
murder ").

ATTEMPT TO MURDER BY BURNING A SHIP.

At on , A., unlawfully, did set
lire to a certain ship to wit, with intent, thereby, tben and
there, to murder B. (or " with intent, thereby, then and there, to commit
murder ").

ATTEMPT TO MURDER, BY CASTING AWAY OR DESTROYING
A SHIP.

At on , A., unlawfully, did cast
away (or " destroy ") a certain ship, to wit, , with intent,
thereby, then and there, to murder B., (or," with intent, thereby, then and there,
to commit murder").

ATTEMPT TO MURDER, BY ANY MEANS.
At on , A., by then and there,

'cutting the rope of a certain hoist (or " breaking the chain of a certain elevator ")
in a certain building situate and being in street in

aforesaid, (or, otherwise describe the actual deed) did
unlawfully attempt to murder B. (or "to commit murder ").

THREATENING, BY LETTER, TO.KILL OR MURDER.
At on A., unlawfully did send

(or " deliver" ), to (or, " cause to be received by") B., a certain letter (or

(1) See article 3 (o), ante, p. 4, for definition of " loaded arms."
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I writing" ) threatening to kill (or " murder " ) the said B., ha the said A., then
knowing the contents of the said letter (or" writing ') (1)

OR,
At on , A, unlawfully did utter

a certain writing, (2) (or " letter"), threatening to kill (or I mur-ler " ) B., he
the said A., then knowing the contents of the said writing (or " letter").

CONSPIRACY TO MURDER.

At on ,A., B., and C. did
unlawfully conspire and agree together to murder D., (or " to cause D., to be
murdered.")

COUNSELLING MURDER.

At on , A., did unlawfully
counsel (or "attempt to procure") B., to murder C.

MANSLAUGHTER.

A unlawfully did kill and slay B., at on

OR,
At on A., did commit man-

slaughter.
AIDING AND ABETTING SUICIDE.

At on , and on divers other
days before that date, A., unlawfully did counsel and procure B., to commit
suicide, in consequence of which counselling and procurement by the said A.,
the said B., then and there, actually did commit suicide.

ATTEMPT TO COMMIT SUICIDE.

A.. at on unlawfully did attempt
to commit suicide by then and there endeavouring to kill himself.

NEGLECT TO OBTAIN ASSISTANCE IN CHILD-BIRTH.

At on , A., being then and
there, with child and about to be delivered of such child, unlawfully, with
intent that her said child should not live, did, then and there neglect to provide
reasonable assistance in her delivery, whereby'and in consequence of which
neglect her said child was and is permanently injured, (or "died during or
shortly after birth.")

OR,
(Commence as above) with intent to conceal the fact

of her having« had a child, did, then and there neglect to provide reasonable
assistance in her delivery, whereby, and in consequence of which neglect, her
said child was and is permanently injured, (or " died during, or shortly after
birth." )

CONCEALMENT OF BIRTH.

On at , A., was delivered of a
child, and that subsequently on at aforesaid, the

(t) The letter or writing may or may not be set out. If it is not set out it
will not invalidate the indictment. See article 613, posi.

(2) See article 3 (ee), ante p. 7 for definition of " writing."
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said child being dead, the said A., (or "B" ) unlawfully did disp'se of the dead
body of the said child, by secretly burying it, (or siate Ihe aclual means usedl,
with intent to conceal the fact that th? said A., had been delivered of such child.

WOUNDING WITH INTENT TO MAIM, ETC.

On at A., with intent to maim
(or " disfigure," or" disable ".or " do grievous bodily harm to ") B., unlawfully
did wound (or " cause grievous bodily harm to ") the said B.

OR.
On at ,A. with intent to resist

the lawful apprehension (or " detainer ") of him the said A. (or" of B.") unlaw-
fully did wound (or " cause grievous bodily harm to ") C.

OR.
On at A., with intent to maim

(or " disfigure,' or , disable," or " do grievous bodily harm to ") B., unlawfully
did with a certain loaded gun (or " pistol," or revolver ") shoot (or " attempt to
discharge a loaded arm ") at the said B.

OR.
On at , A. with intent to resist

the lawful apprehension (or " detainer " of him the said A. (or " of B.") unlawfully
did, with a certain loaded gun (or " pistol " or "revolver ") shoot (or " attempt
to discharge a loaded arm ") at C.

WOUNDING, WITHOUT INTENT.

On at , A. unlawfully·?tlid
wound (or inflict grievous bodily harm upon ") B.

SHOOTING AT BER MAJESTY'S. VESSELS.

At on ,A. unlawfully did, with
a certain loaded gun (orI "pistol ") shoot at a vessel belonging to Her Majesty
(or" iin the service of Canada.")

WOUNDING A PUBLIC OFFICER. (1)

At on , A unlawfully did maimn
(or " wound ") B., a public officer engaged in the execution of his duty, (or " a
person acting in aid of C., a public ollcer engaged in the execution of his duty.")

CHOKING.OR DISABLING WITH INTENT TO COMMIT AN
INDICTABLE OFFENCE.

At on , A., with intent thereby
to enable him the said A. (or " one B.") to rob C., unlawfully did attempt to
choke (or " suffocate," or " strangle ") the said C.

OR.
At on ,A., with intent thereby

to enable him the said A., (or " one B.") to rob (or I to commit a rape upon ")
C., unlawfully did attempt to render the said C. insensible, (or " unconscious,"

(1) The expression " public officer " includes any Inland Revenue or Customs
Officer, officer of the Army navy, marine, militia, North-West Mounted Police, or
other officer engaged in enforcing the laws relating to the revenue, customs,
trade or navigation of Canada. See article 3 (w.) ante.
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or " incapable of resistance ", by gagging (or I garotting," or "sandbagging -
or fmention the actual means used], (the said C., in a manner calculated to
choie, (or a suffocate," or " strangle ") the said C..

DRUGGING WITH INTENT TO COMMIT AN INDICTABLE OFFENCE.

At on , A., with intent, thereby,
to enable him, the said A., (or " one B.") to rob (or " to commit a rape upon ")
C., unlawfully did apply and administer (or " attempt to apply and administer"
to (or "cause to be taken by ") the said C. ,certain chloroform (or" landanum,'
or mention the stupefying or overpowering drug, malter or thing used).

ADMINISTERING POISON AND THEREBY ENDANGERING LIFE.

On at , A. unlawfully did ad-
minister (or - cause to be administered ") to (or " cause to be taken by ") B.,
certain poison (or " a certain destructive and noxious thing"), to wit,

, and did thereby endanger the life of (or- inflictgrievous
bodily harm upon ") the said B.

ADMINISTERING POISON WITH INTENT TO INJURE.

On at , A., with intent,thereby,
to injure, (or " aggrieve," or " annoy ") B. unlawfully did administer (or" cause
to be administered ") to (or " cause to be taken by ") the said B., certain poison
(or " a certain destructive and noxious thing "), to wit, [Describe the drug or
other noxious thing, and mention the quantity used.]

CAUSING BODILY INJURY,.BY EXPLOSION.

On at , A., by the explosion of
a certain explosive substance to wit, , unlawfully
did burn, (or " maim," or " distigure ", or"« disable ", or " do grievous bodily
harm ") to B.

CAUSING EXPLOSION, WITH INTENT TO INJURE.

At on , A., with intent thereby
to burn (or " maim," or " disfigure," or " disable," or s do grievous bodilv
harm to ") B. (or " any person") unlawfully did cause a certain explosive'
substance to wit, - , to explode

SENDING AN EXPLOSIVE SUBSTANCE WITH INTENT TO INJURE.

At on , A., with intent therebv
to burn (or" maim," or " distigure," or " disable," or " do grievous bodily
harm to ") B., unlawfully did send (or " deliver ") to (or " cause to be taken
into the possession of " or " to be received by ") the said B., a certain explosive
substance to wit,

PLACING DESTRUCTIVE FLUIDS, ETC., WITE INTENT TO INJURE.

At on , A., with intent therebv
to burn (or maim," or "· disfigure," or" disable," or" do grievous bodily harm
to ") B., unlawfully did put and lay, in a certain place, to wit, [describe the
place] a certain fluid (or " destructive " or " explosive substance " to wit,
[describe the fluid or substance.]

CASTING DESTRU.CTIVE FLUIDS, ETC., WITH INTENT TO INJURE.

At on , Avith intent therebv
to burn (or " maim," or " disfiguit," or " disable," or " do grievous bodily
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harm to ") B., unlawfully did cast and-throw at and upon the said B, a certain
corrosive fluid (or " destructive " or " explosive substance") to wit, [describe
the fluid or substance used.J

SETTING SPRING-GUNS, ETC.

On at , A., unlawfully did set
and place (or " cause to be set and placed ") in a certain (describe where set) a
certain spring-gun, (or I man-trap "), calculated to destroy human life (or
- inflict grievous bodily harm "), with intent that the same (or"l whereby the
sane "i might destroy (or - inflict grievous bodily harm upon ") any trespasser,
or other person coming in contact therewith.

INTENTIONALLY ENDANGERING BAILWAY PASSENGERS.

On at , A., upon and across a
certain railway there called , a certain piece of wood (or
" stone," etc.) did unlawfully put (or," throw "), with intent thereby to injure or
endanger the safety of persons travelling, (or " being,") upon the said railway.

oRt.

On at , A., from a certain
railway, there called , a certain rail (or "railway switch " etc.)
there being upon and belonging to such railway, did unlawfully take up, (or
"remove," or " displace"), with intent thereby to injure or endanger the safety
or persons travelling, (or " being ") upon the said railway.

OR.
On at , A., a certain point

(or other machinery) then being upon and belonging to a certain railway
called , did unlawfully turn (or " move," or "divert "), with
intent thereby to injure or endanger the safety of persons travelling (or "being ">
upon the said railway.

OR.
On at , A., unlawfully did

make or " show," or "bide," or " remove ") a certain signal (or " light ") upon
(or " near to ") a certain railway called
with intent, thereby to injure or endanger the safety of persons travelling (or
"being ") upon the said railway.

OR.

On at , A., a certain piece of
wood (or "stone " etc.), unlawfully did throw (or "-cause to fall " or," strike 'j
at, (or "against," or " into ".or "upon") a certain engine, (or "tender," or
" carriage," or "truck "), then being used and in motion upon a certain railway
there called , with intent, thereby, to injure or endanger
the safety of B , then and there being upon the said engine (or , tender " or
" carriage," or " truck " or " another engine etc., of the train of which the
said first mentioned engine etc. then formed part.") -

NEGLIGENTLY ENDANGERING THE SAFETY OF RAILWAY
PASSENGERS.

On at , A., by wilfully omitting
and neglecting to do bis duty, that is to say, by wilfully omitting and neglecting
to (set out the particular act omitted to be done) which it was then the duty of
him the said A. to do, unlawfully did endanger (or " cause to be endangered ")
the safety of persons then conveyed (or" being ") in and upon a certain railway
there called
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DOING INJURY BY FURIOUS DRIVING.

On at , A., being in charge or
a certain vehicle, to wit, a four-wheeled cab, did then and there by bis wanton
and furious driving, of (or "racing ") of and with the said vehicle unlawÙiMlv
do (or " cause to be done ") bodily harm to B.

PREVENTING THE SAVING OF A SHIPWRECKED PERSON. (1)

On at , A., unlawfully did
prevent and impede (or " endeavor to prevent and impede"; B., a shipwrecked
person, in his endeavor to save bis lite.

INDECENT ASSAULT ON A FEMALE.

On at , A., unlawfully and
indecently did assault B., a female.

INDECENT ASSAULT ON A MALE.

On at , A., a male person
unlawftily and indecently did assault B., another male person.

ASSAULT CAUSING ACTUAL BODILY HARM.

On at , A., did make an assault
upon and beat and occasion actual bodily harm to B.

AGGRAVATED ASSAULT,

On at , A., in and upon B., did
make an assault, with intent then and there to commit an indictable offence,
namely, [Describe the indicable offence intended.]

OR,

On at ,A., in and upon B., a
public officer (or " a peace officer ") then and there engaged in the execution of
his duty, did unlawfully make an assault.

OR,
On at , A., in and upon B.,

did unlawfully make an assault, with intent then and there to resist (or
" prevent ") the lawful apprehension (or "detainer") of him the said A.,
(or "on C.") for a certain offence, to wit, [State the offence.]

OR,
On at , A., did unlawfully make

an assault upon B., who was then and there, in bis quality of a duly appointed
Baillif of , engaged in the lawful execution of a certain process
against (or "in the making of a lawful seizure of") lands (or "go6ds.">

OR,

On at , A., did unlawfully make
an assault upon B., a duly appointed Bailiff of , with intent to
rescue certain goods then and there taken and held by the said B., under legal
process (or " distress " or " seizure." )

(1) For definition of " shipwrecked person," see article 3 (x), ante, p. 6.
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OR,'
At on , a, day whereon a poil

for the election of municipal councillors, for the municipaiyofe
was being proceeded with, A., being then and there, within tw«miles from the
place where such poli was being beld, did unlawfully make an assault upon
and beat B

KIDNAPPING.

On at , A., unlawfully forcibly
and without lawful authority, did kidnap B., and did, then and there unlawfull
forcibly and without lawful authority seize, confine and imprison him the said
B., within the Dominion of Canada, with intent to cause the said B., to be
secretly confined and imprisoned in Canada aforesaid, against the will of the
said B., (or " with intent to cause the said B., to be unlawfully sent and trans-
ported out of Canada aforesaid.">

COMMON ASSAULT.

On at A., assaulted and
beatB.

RAPE.

On at , A., in and upon B., a
woman, who was not his wife, did unlawfully make an assault, and did then
and there unlawfully ravish and have carnal knowledge of her the said B.,
without her consent.

OR,

On at , A., did unlawfully
have carnal knowledge of B., a woman who was not his wife, with consent then
and there by him, the said A. obtained from the said B., unlawfully, and by
threats, (or t unlawfully and by personating the husband of the said B." or

byfalseand fraudulent representations as to the nature and quality of the act.")

ATTEMPT TO COMMIT RAPE.

On at , A., in and upon B., a
woman, who was not his wife, did unlawfully make an assault, with intent
then and there to unlawfully ravish and have carnal knowledge of ber the said
B., without her consent.

CARNALLY KNOWING A GIRL UNDER FOURTEEN.

On at , A., did unlawfully
have carnal knowledge of B., a girl under the age of fourteen years, to wit, of
the age of thirteen years and six months.

ATTEMPT TO CARNALLY KNOW A GIRL UNDER FOURTEEN.

On at , A. did unlawfully at-
tempt to have carnal knowledge of B., a girl under the age of fourteen years, to
wit, of the age of thirteen years and six months.

ABORTION.

On at , A., with intent
thereby to procure the miscarriage of a certain woman to.wit, one B., did un-
lawfully administer to (or " cause to be taken by ") ber the said B., a certain
drug (or " a certain noxious thing ") to wit. [Describe the drug or noxious
thing used, and mention the quantity.}
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OR,
On at , A., with intent there by

to procure the miscarriage of a certain woman, to wit, one B., did unlawfull\
use upon the person of the said B., a certain instrument, to wit, [Describe the
instrument used.]

OR,
On at , A., a woman, did, with

intent thereby to procure her own miscarriage, unlawfully administer ir
" permit to be administered ") to herself a certain drug (or " a certain noxious
thing ") to wit, [Describe the drug or noxious ihing, and mention the quantily
used.j

OR,
On at , A., unlawfXilly did

supply (or " procure ") a certain drug (or" a certain noxious thing ") to wit,.
[Describe and mention the quantity of il] he the said A., then kriowing that tie
same was intended to be unlawfully used or employed with intent to procu-r
the miscarriage of a certain woman, to wit, one B.

OR,
On at , A., unlawfully did

supply (or " procure ") a certain instrument to wit, [Describe the instrument].
he the said A., then knowing that the same was intended to be unlawfully use.l
or employed with intent to procure the miscarriage of a certain woman, to wit,
one B.

BIGAMY.

On at , A., being already there-
tofore, married to and having as and for his lawful wife (or " her lawful bus-
band "), one B., did unlawfuliy marry and go through a form of marriage with
and take to wife 'or " husband ") another woman, (or " man "), to wit, C., and,
to her (or" him ") the said C., was then and there married, the said B., lis,
the said A's, said first wife (or " her, the said A's, said first husband ") being stili
alive.

PROCURING A FEIGNED MARRIAGE.

At on , A., did unlawfully
procure a feigned and pretended marriage between himself, the said A, and a
certain woman, to wit, B.

OR,
At on , A., did unlawfully aid

and assist B., in procuring a feigned and pretended marriage between him, the
said B., and a certain woman, to wit, C.

POLYGAMY.

At on , and on and at divers
other days and times before and since that date, A., a male person, and B., C.
and D., three females, unlawfully did practice, (or "agree and consent to
practice") polygamy together.

OR,
At on , A., a male person, and

B., C., and D., three females, did unlawfully, by mutual consent, enter into a
form of polygamy together.

OR,
At on , A., did unlawfully

enter into a form of polygamy with certain women, to wit, B., C., and D., by
mutual consent between him the said A., and them the said B., C., and D.
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At on , and on and at divers
other days and times before that date, A., unlawfully, did practice (or " agree
and consent-to practice ") polygamy with certain women, to wit, B., C., and D.

OR,
At on , A.. a male person, and

B., C., and D., three females, did unlawfully enter into a conjugal union (or
- spiritual or plural marriage," etc.) together, by means of a contract (or " the
rites " or "rules, " etc., " of a certain denomnation, " (or " sect " or "society
called Mormons,) (or " called " etc.)

SOLEMNIZING MARRIAGE, WITHOUT AUTRORITY.

On . at , A.. without lawful
authority, did unlawfully solemnize (or " pretend to solemnize") a marriage
between B. and C.

OR,
On at , A., then knowing that

B. was not lawfully authorised to solemnize a marriage between C., and D.,
did unlawfully procure thé* said B. to unlawfully solemnize a marriage between
the said C. and D.

SOLEMNIZING A MARRIAGE CONTRAIIY TO LAW.

At . on , A., a clergyman of
having lawful authority to solemnize marriages, did,

then and there, a marriage between B., and C., solemnize, unlawfully and in
violation of the laws of the province of , in which the said
marriage was so solemnized, to wit, by solemnizing the same without any pre-
vious publication of banns, and without any license in that behalf, (or, [Set out
particular violation complained of.]

ABDUCTION.

On at , A., unlawfully did
cake away (or " detain" against her will, a certain woman, to wit, B., with
intent to marry (or " carnally know" ) the said B.,

OR,
On at , A., unlawfully did

take away (or " detain"), against ber will, a certain woman, to wit, B., with
intent to cause her the said B., to be married to (or " carnally known by ") C.

ABDUCTION OF AN HEIRESS.

On at , A., from motives of
lucre, did unlawfully take away (or " detain.' or " take away and detain ") -
against ber will, a certain woman, to wit, B., she then having a certain legal
(or "equitable ") present absolute, (or -" future absolute" or "future condi-
tional " or " contingent ") interest in certain real (or , personal") estate, to wit,
(describe the estale or property) with intent to marry (or " carnally know ") the
said B.

OR.
On at A., from motives of lucre,

did unlawfully take away (or I detain " or "take away and detain ") against
her will, a certain woman, to wit B., she then having a certain legal (or
"equitable ") present and absolute, (or " future absolute " or " future condi-
tional " or " contingent ") interest in certain real (or " personal ") estate, to wit,
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(Describe the estate or property) with intent to cause her the said B. to be
married to (or carnally known by ") C.

OR.
On at , A , from motives of

lucre, and with intent to marry (or "carnally know a certain vanIan,
to wit, B., did unlawfully take away (or "detain ") against ber will, her-the aid
B., she then being a presumptive heiress (or - co-heiress," or " presumptiveitext
of kin ") to C., a person then having a certain legal (or " equitable ") present
absolute, (or " future absolute," or I future conditional " or " contingent 3
interest in certain real (or « personal ") estate, to wit, (Describe the estate or
propert y).

OR.
On at , A., from motives of

lucre, and with intent to cause a certain woman, to wit, B., to be married to (or
- carnally known by ") C., did unlawfully take away (or "detain ") against her
will, her the said B., she then being a presumptive heiress (or " co-heiress " or
- presumptive next of kin " to C., a person then having a certain legal (or , equi-
table ") present absolute, (or "future absolute," or " future conditional," or
" contingent ") interest in certain real (or " personal ") estate, to wit, (Describe
the estate or property).

ABDUCTION OF A MINOR HEIRESS.

On at , A., with intent to
marry (or " carnally know ") a certain woman, to wit, B., then being under the
age of twenty one years, did fraudulently allure (or " take away " or - detain "
the said B., out of the possession and against the will of C., her father, (or
" mother," etc.), she the said B. then having a certain legal (etc.) interest (etc.)
in certain real estate, to wit, etc. (or " being a presumptive heiress, etc., to D., a
person then having a certain legal interest etc., (Folltow the foregoing forms,
according Io circumstances).

ABDUCTION OF A GIRL UNDER SIXTEEN.

On at ,A., unlawfully did take
(or '. cause to be taken ") a certain unmarried girl, to wit, B., then under the
age of sixteen years, out of the possession and against the will of C., her father,
(or "mother" or "a person having the lawful care and charge of her the
said B.",.

STEALING CHILDREN UNDER FOURTEEN.

On at , A., unlawfully did take
(or "entice ") away (or " detain ") one B., a child under the age of fourteen
years, to wit, of the age of years, with intent, thereby, then
and there, to deprive C., the father (or " mother," or " guardian " etc.), of the
said B., of the possession of the said B.

OR.
On at ,A.,unlawfully did take

(or "entice ") away (or "detain ") one B., a child under the age of fourteen
years, to wit, of the age of years, with intent, thereby, then
and there, to steal a certain article (or " certain articles), to wit, (Mention the
article or articles) then being on or about the person of the said B.

OR.
On at , A., unlawfully did

receive (or " harbor ") one B., a child under the age of fourteen years, to wit,
of the age of years, then and there knowing the said B. to
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have been then and there and theretofore taken (or "enticed ") away, with
intent to deprive C., the father (or "mother," or " guardian " etc.) of the said B.,
of the possession of the said B.

EXTORTION BY DEFAMÀTORY LIBEL.

On at , A. unlawfully did pub-
lish (or " threaten to publish " or " offer to abstain from publishing " etc.) a
defamatory libel of and concerning B., with intent, thereby, then and there to
extort money from the said B., (or - from C.">

OfR,

On at A. unlawfully did publish
(or " threaten to publish," or " offer to abstain from or prevent the publishing
of ") a defamatory libel of and concerning B., with intent thereby, then and
there, to induce the said B., (or I one C "), to confer upon, (or" procure for ')
the said A., (or I one D.") a certain appointment (or office") of profit (or
"trust "), to wit, [Mention the appointment or of;ce in question.]

OR,

On at A. unlawfully did publish
ior " threaten to publish ") a defamatory libel of and concerning B., in conse-
quence of the said A. having been refused money theretofore demanded by
him the. said A. of and from the said B. (or I in consequence of the said A.
having been refused a certain appointient, etc., theretofore sought by him the
said A., of or from or at the hands or by the influence of the said B.")

PUBLISHING A LIBEL KNOWING IT TO BE FALSE

On at A. unlawfully did pub.
lish in a certain newspaper called the a defamatory libel, on,
of and concerning B., he the said A. well knowing the saine to be false, which
libel was contained in the said newspaper in an article therein headed (or " com-
mencing with ") the following words, to wit, [Set oui the heading, or the com-
mencing, and, if necessary, the concluding, words of the libel, or otherwise give
so much detail as is sufflcieil to furnish the accused with reasonable inform-
alion as Io the part of the publication Io be relied on against him], and
which libel was written in the sense of imputing that the said B. vas. [As the
case may be.]

PUBLISHING A LIBEL.

On at A. unlawfully did publish
on, and of and concerning B., a defamatory libel in a certain letter directed to
C., which libel was in the words followingthat is to say [Set oui thepart of the
lelter complained of as libellous], and which libel was written in the sense of
imputing that the said B. was [As the case may be.]

SPECIAL PLEA.

And, without waiver of his plea of not guilty, the said A., for a further plea
in this behalf, says that Our Lady the Qu-en ought not further to prosecute the
said indictient against him, because he saye it is true that [and so on, stating
facts showing the truth of every malter charged in the alleged libel]; and so the
said A. says that the said alleged libel is true in substance and in fact. And
the said A., further says that the said alleged libel was and is matter of public
initerest and concern and that before and at the timae of publishing the said
alleged libel, it was for the public benefit that the matters contained therein
should be published, to the extent that the saine were published by him the
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said A., because [Set oui the facts showing thai the publication was for the
public benefit] And this he the said A. is ready to verify, etc.

REPLICATION.

And as to the second plea of the said A., the said J. N. (the Clerk of the Crown)
who prosecutes for our said Lady the Queen in this behalf, says that our said
Lady the Queen ought not, by reason of anything in the said second plea alleged,
to be barred or precluded from prosecuting the said indictment against the said
A., because the said J N. says that he denies the said several matters in the said
second plea alleged, and says that the same are not, nor are, nor is any or either
of them, true, etc. And this he the said J. N. prays may be enquired of by th.
country, etc.

CRIMINAL INFORMATION, EX OFFICIO.

Be it remembered that J. T., Attorney-General of Our present Sovereign Lady
the Queen, who, for Our said Lady the Queen, in this behalf, prosecutes in his
proper person, comes here into the Court of at
And, for Our said Lady the Queen, gives the Court to understand and be
informed that at on A., unlawfully, and
wickedly, intending devising and contriving to raise, create and cause a tumult,
disturbance and serious riot among Her Majesty's subjects, did unlawfullv and
wickedly publish a defamatory libel, of a violent and inflamatory nature of and
against certain of Her Majesty's subjects to wit ; (Mention the persons or class
of persons libelled, and set out the libel complained of, as in an indicmen.
Wheggpon the said Attorney-General for Our said Lady the Queen prays the
consideration of the Court here in the premises and that due process of law may
be awarded against him the said A., in this behalf, to make him answer to Oir
said Lady the Queen touching and concerning the premises aforesaid.

CRIMINAL INFORMATION. BY CLERK OF THE CROWN.

Be it remembered that J. N., Clerk of the Crown of Our Sovereign Lady the
Queen in the Court of who for our said Lady th> Queen,
prosecutes in this behalf, comes here into the said Court at
on the : And for our said Lady the Queen gives the
Court here to understand and be informed that A. at on

did unlawfully (etc.) [State the offence
and proceed as in an indiciment] Whereupon the said Clerk of the Crown for
our said Lady the Queen prays the consideration of the Court here in the
premises, and that due process of law may be awarded against hirn the said A.
in this behalf to make him answer to our said Lady the Queen touching and
concerning the premises aforesaid.

PLEAS TO CRIMINAL INFORMATION.

And the said A., appears here in Court by his attorney and
the said information is read to him which being by him heard'he says he is not
guilty of the said supposed offence in the said information alleged etc.

And for a further ple'i the said A., saith that before the publishing of the said
alleged libel [Set out facts showing the truth of the matters charged in the libel.]

And so the sai: A., says that the said alleged libel consists of allegations
true in substance and in fact and of fair and reasonable comments thereon.
And the said A., further saith that at the time of publishing the said alleged
libel it was for the public benelit that the matters therein contained should be
published; because [Set oui the facts showing why the publication was for the
public benefit.] And so the said A., says that he published the said allegeil
libel, as he lawfully might, for the causes aforesaid, and this he the said A., is
ready to verify. Wherefore he prays judgment, etc.
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REPLICATION.

The said J. N., Clerk of the Crown of our said Lady the Queen in the said
Court of , who prosecutes for our said Lady the Queen, as to the
first plea pleaded, puts himself upon the country; and, as to the plea secondly
pleaded by the said A., says that the said A., of his own wrong and without
the cause in the said plea alleged, published the said libel as in the said infor-
mation alleged, etc.

TABLE OF OFFENCES UNDER TITLEg V.

INDICTABLE OFFENCES.

No. ART. OPFENcs. PerIHsKEnz.

Neglecting duty to provide neces-
saries ............................. Three years ............

Abandoning children under two years
of age. ..................... Three years............

Causing bodily harm ta apprentices
or servants...................... Trec years ..........

Murder............,..................Death .................
Attempt tu commit murder ........... Life........ ........
Threats ta murder...............Ten years..............
Conspiracy to murder ......... Fourteen years.........
Accessory after the fact to murder.... Life ....................
Manslaughter..................Life....................
Aiding and abetting suicide....... ie ..............
Attempt to commit suicide. Two years..... ....
Neglecting to obtain assistance in Life or

child birth... .................. *Seven years..........
Concealing dead body of child. .... .... Two years..............
Wounding with intent ........... Life ....................
Unlawful wounding............ ..... Three years ............
Shooting at H. M's vessels. Wound-

ing public omIcer ................... Fourteen years.........
DisabIng or drugging with criminal

intent .............................. Life and whipping.....
Endangering life by poison, etc....... Fourteen years.
Administering poison with intent to

injure.............................. Three years............
Causing bodily injuries by explosives. Lite ...................
Attempting bodily injury by explosives Life or fourteen years ..
Setting spring guns and man traps. . Five years .........
intentionally endangering persons on

railways Li........................ ife....................
Negligently endangering persons on

railways.......................... Two years .............
Negligently causing bodily injury.... Two years..............
injuring persons by furious driving.. Two years..............
Preventing the saving of person ship-

wrecked............ ............... Seven years............
Sending unseaworthy sbips to sea .... Five years ............
Taking unseaworthy ships to sea...... Five years .........
Indecent assaults on females.......... Two years and whipping
Indecent assault on males.......... Tenyears and whipping.
Assault causing actual bodfly harm... Three years............
Aggravated assaults, assault on public

or peace officer, etc................. Two years........ .....
Kidnapping.......................... Seven years...........
Common assault, .................... One year or $100 fine...
Rape........................... Death or life imprison-

ment.................
Attempt to commit Tape....... ... Seven years ............

(1) This offence is also triable in a sumrnary manner, and is-then punishable
by a fine of $20 and costs, or two months imprisonment, with or without h. .

TaraYNAL.

General or Quarter
Sessions.

do

do
Sup. Court. Cr. Juris.

do
do
do
do

Gen. or Quarter Sess.
do
do

do
do
do
do

do

do
do

do
do
do
do

do

do
do
do

do
do
do
do
do
do

do
do

(1) do

Sup. Court. Cr. Juris.
do
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TABLE OF OFFENCES UNDER TITLE V.-Continued.

INDICTABLE OFFENCES.

No.1 ART. OrrzEwos. PUNIBaENZT.

38 269 Defiling girl under fourteen..........lLife and whipping.....
39 270 Attempt to defile girl under fourteen. Two years and whipping
40 271 Kiling unbornchild.............Life. .... ..
41 272 Procuring abortion ...... .......... Life ..............
42 273 Woman procuring ber own miscar-

rage..... .............. : Seven years............
43 274 Supplying Means of procuring abor-

tion.... ...................... Two years..............
44 276 Bigamy.............................Seveu yearu (second

Feigned marriages .............
Polygamy............................
Sok.mnization of marriage without

lawful authority...*.. .............

Solemnization of marriage contrary te
law ................................

Abduction of a woman ...............
Abduction of an heires.......*......
Abduction of an unmarried girl under

sixteen....................
Stealing children under fourteen ..
Extortion by libel.... *...........

Publishing libel*knowing it to bc faluse.

Defamatory libel...............

offence fourteen years)
Seven years......... ...
Five years and $500 fine.

Fine (1) or two years or
both...... --........

Fine (1) or one year....
Fourteen years.........
Fourteen years.........

Five years. ............
Seven years............
Two years, or $600 fine,

or both ..............
Two years, or $400 fine,

or both......'.........
One year, or $200 fine,
or both...............

TRmuçAL.

Gen. or Quarter Ses3.
do
do
do

do

do

do
do
do

do

do
do
do

do
* do

Sup. Court. Cr. Juris.

do

do

Note. It will be understood that with regard to offences mentioned in this
Table as triable in a Sup. Court of Cr. Juris, those offences cannot be tried in a
Court of General or Quarter.Sessions, and that, with regard to offences mentioned
therein as triable in a Court of General or Quarter Sessions, the latter Court has
not exclusive jurisdiction over these offences, but that, in relation to them, ils
jurisdiction is concurrent with that of the Superior Courts of Cr. Juris.

See article 958, posi, which empowers the Tribunal, in addition to the infliction
of punishment, to order security for the convicted offender's future good

.behaviour, and also provides that, on conviction for any. offence punishable with
imprisonment for five years or less, the offender may be fined, in addition to or
in lieu of any punishment othprwise'authorized.

It will be seen that, unde' article 783, posi, whenever a person is charged
before a magistrate with having commi;td-an aggravated assault or with
having committed an assault upon any feinale whatsoever, or upon any male
child under fourteen, or with having assaulted, obstructed, molested or hindered
any peace ofticer or public oflicer in the lawful performance of his duty, the
magistrate may, subject to the provisions of part LV, try the charge summarily.

See also article 785, posi, which in iegard to the Province of Ontario, gives a
Police Magistrate or Stipendiary magistrate power to try summarily, with the
accused's consent, any person charged before him with any offence triable in a
Court of General or Quarter Sessions.

(1) See article 934 post, as to regulation of fine.
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Sub-section 2 of article 784, post, provides that,-in the case of any seafaring
person, transiently in Canada, being charged,-within the Cities of Quebec or
Montreal or other seaport cities or towns in Canada,-with the commission
therein of any offence mentioned in article 783, posi, (amongst which offences
are included aggravated assaults, assaults upon any female whatsoever, assaults
upon any male child under fourteen, and the assaulting, obstructing, molesting
or hindering any peace oflicer or public officer in the lawful performance of his
duty,-the summary jurisdiction of magistrates shall be absolute; and sub-section
3 of article 784, posi, makes the jurisdiction of a stipendiary nagistrate in the
Province of Prince Edward Island and of a magistrate in the District of Keewatin
absolute, in respect of the above mentioned offences.

See comments under article 265, ante, pp. 183 and 184.

NON-INDICTABLE OFFENCES.

No. ART. OrnEm. . PUNISaXENT. TRIBuN&.

1 255 Leaving unguardel holes In ice and
excavations ........................ Fine or Imprisonment,

with or without h. 1.
or both. (1) .......... Summary.

2 265 Common assault................... $20 fino or 2 months
with or without h.1. (2) do

See remarks, at pp. 183 and 184, ante, with reference to powers (under article
783, post) of summary trial by magistrates of certain indictable offences,
including aggravated assault, etc. ; and also see article 784, with regard to
absolute jurisdiction of magistrates to summarily try such charges under certain
special circumstances.

LIMITATION OF TIME FOR PROSECUTING OFFENCES
UNDER TITLE V.

Article 279. Unlawfully solemnizing marriage. Two years. See article 551 (b),
posi.

Article 930 prescribes, by two years, all actions, suits or informations (not
otherwise expressly limited), when the same are for the recovery of the penalties
or forfeitures referred to in article 929, post.

See article 841, post, which (in all cases not otherwise limited) limits the time,
fûr the commencement of the prosecution of any offence punishable on summary
conviction, to six months fron the time when the matter of complaint or
information arose, except in the North West Territories, where the limitation
(in such cases when not otherwise provided for) is twelve months.

(1) See articles 934 and 951, post, as to regulation of fine and imprisonment.
(2) This is also an indictable offence. See p. 182, ante.
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TITLE VJ.

OFFENCES AGAINST RIGHTS OF PROPERTY AND RIGHTS
ARISING OUT OF CONTRACTS, AND OFFENCES

CONNECTED WITH TRADE.

Upon the subject of this Title the Royal Commissioners, in their report upon
the English Draft Code, have the following special remarks:-

" Offences against rights of property must be committed, either,
by wvrongfully taking property, by fraudulently deceiving the owners
of property, or, by the mischievous destruction of property ; in other
words, by THEFT, by CHEATING, or, by 3ISCHIEF.

Theft may be either simple or aggravated. Simple theft is so
closely connected with certain kinds of fraud that the two subjects
run into each other. Theft aggravated by violence is either robbery
or extortion ; and theft accompanied by wilful trespass on a dwelling-
bouse is either burglary or house-breaking.

"The receiving of goods dishonestly obtained is usually associated
witb theft.

"Mischief is a distinct subject, and follows fraud.

"The present title includes and re-enacts, in substance, the pro-
visions of the Larceny Act, the Forgery Act, the Coinage Offences
Act, and the Malicious Mischief Act, (24-25 Viet., ce. 96, 97, 98,
99). (11 It also includes some provisions, less compreherisive, which
occur in other Acts,-in particular the provisions of two sections of
the Post Office Act, (7 Will. 4 & 1 Vict., c. 36, ss. 28, 47), (2) part of
the Trade Marks Act, (25-26 Viet., c. 88), (3) the Personation Act,
(37-38 Vict.,, c. 36), (4) and the provisions of the Fraudulent Debtors'
Acts for England and Ireland, (32-33 Vict., c. 62, and 35-36 Vict.,
c. 57). (5)

" The changes made by the present title relate, principally, to the
common law, as to theft, The present statute law is substantially
contained in the 24-25 Viet., c. 96 : which recognizes and continues
the old, (and, as it seems to us unreasonable), distinctions between
stealing animals ferae naturae, or things attached to or savoring of
the realty, (which were not at common law the subject of larceny,) and
stealing other property.

(1) The corresponding Canadian Acts are R.S.C., c. 164; c. 165; c. 167; and
c. 168.

(2) R.S.C., c. 35, ss. 79, 80, 81, 83, 88, 90.
(3) 51 Vict., c. 41, ss. 2, 5, 19, 20, 21, 22. (Dom.)
(4) R.S.C., 165, ss. 9, 41.
(5) R.S.C. 173, ss. 27, 28.
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"There is good reason for holding that capturing wild animals in
the enjoyment of their natural liberty, though on another's land,
should not be considered stealing ; but, why should stealing one of
the deer or valuable foreign birds in the Zoological Gardens be
treated differently from stealing a sheep or a hen ? And, why should
it be a different offence to steal a log of timber from that which it is
to eut down the trce and carry it away ?

" Again, the old law as to stealing required that the property
should be taken out of the possession of the owner. This rule gave
rise to many complicated and highly artificial decisions; and some
statutes have included, amongst thieves, bailees, servants and others
who, having lawfully obtained possession of property, were not
within the old definition, though they fraudulently appropriated to
their own use the property entrusted to them; but many persons
equally culpable are still beyond the reach4f the criminal law ; 80
that a person, who finds a purse and appropriates it, under circum-
stances involving all the moral guilt of theft, may, on technical
grounds, escape all criminal liability.

"It is proposed to simplify the law by putting an end to all these
distinctions, which are very bubtle, and, many of them, arbitrary.

"The things which, according to the common use of the word
steal, are capable of being stolen, but whicb, at common law, are not
the subjects of larceny, may be described as, first, certain animals;
secondly, documents evidencing certain rights; and thirdly, land and
things fixed to or growing out of it.

"As to animal, one rule of the existing law is .founded on the
principle that to steal animals used for food or labor is a crime
worthy of death, but that to steal animals kept for pleasure or curiosity
is only a civil wrong. The principle bas long since been abandoned ;
sheep stealing being no longer a capital offence ; and dog stealing is
a statutory offence. But the distinction [above referred to] still
gives its form to the law, and occasionally produces results of a very
undesirab e kind. It was held, lately, for instance, that as a dog is
not the sûbject of larceny, at common law, it. was not a crime to
obtain, by false pretences, two valuable pointers. (1)

"It seems, to us, that this rule is quite unreasonable, and that all
animals, which are the subject of property should also be the subject
of larceny.

"This, however, suggests the question, what wild animals are the
subject of property, and how long do they continue to be so ?

This question must be considered in reference to living animals,
fer natur, in the enjoyment of their natural liberty ; living ani-
mals, fer nature, escaped from captivity; and pigeons, which,
singularly enough, form a class by themselves.

"The existing law, upon this subject, is that a living wild animal,
in the enjoyment of its natural liberty, is not the subject of property;

(1) H. v. Robinson,, Bell 34.
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but that, wlhen dead, it becomes the property of the person on whose
land it dies, in such aà sense that he is entitled to take it from a
trespasser, but not in such a sense that the person who took it away
on killing it, is guilty of theft. This is specially iiportant in re-
ference to game. This state of the law we do not propose to alter.

"As to living animals, fer nature, in captivity, we think they
ought to be capable of being stolen. When such an animal escapes
from captivity, it appears to us thàt there arises a distinction
which deserves recognition. If the animal is.one which is com-
monly found in a wild state in this country, it seems reasonable that
on its escape it should cease to be property. A person seeing such
an animal in a field may have no reasonable grounds for supposing
that iWhad just escaped from captivity. If, however, a man were

"to fall in with an animal imported at great expense, as a curiosity,
from the interior of Africa he could hardly fail to know that it had
escaped from spme person to whom it would probably have a con.
siderable money value. We think that not only a wild animal in
actual captivity, but also a wild animal,-which bas once been
captured,-should, on escaping from confinement, be the subject of
larceny, unless.it be an animal commonly found, lu a wild state, in
this country.

"Pigeons, while in a dovecot, or farmyard, ought obviously to be
as much capable of being stolen as poultry. But, suppose they aie
away from their home, and are not distinguishable from wild
pigeons ? The law upon this point is not quite clear. It appears,
from section 23 of 24 & 25 Vict. c. 96, that a bird so situated is not
the subject of larceny, as that Act imposes a penalty of for#y shil-
lings on persons killing pigeons ' under such circumstaees' as shall
not amount to larceny at common law ;' and no other circumstances
canzle imagined to which these words would apply. Thése distinc-
tions will be found to be embodied in section 245. (1)

"The rules that documents evidencing certain rights, and that
land and things savoring of the realty are not capable of being stolen
appear to us wholly indefensible.

"It is no doubt physically impoésible to steal a legal right or to
carry away a field, but this affords no ground at all for the rule that it
shall be legally impossible to commit theft upon documents which
afford evidence of legal rights, or upon things which, though fastened
to, growing out of, or forming part of the soil, are capable of being.
detached from it and carried away.

"These rules have been qualified by statutory exceptions so wide
and intricate that they are practically abolished, but they still give
form to a considerable part of the law of theft, and occasionally
produce failure of justice in cases in which the statutory exception
is not quite co-extensive with the common law rule. These rules we
propose to abolish absolutely."

(1) See article 304, post, which contains the same distinctions and provisions.
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THEFT.

PART XXIV.

TKEFT.

303. Things capable or belng stoien.-Every inanimate thing
whatever which is the property of any person, and which either is
or may be made movable, shall hencefortb be capable of being stolen
as soon as it becomes movable, although it is made movable in order
to steal it : Provided, that nothing growing out of the earth of a
value not exceeding twenty-five cents shall (except in the cases here-
inafter (1) provided) be deemed capable of being stolen.

This article is identical with section 244 of the English Draft Code.

Opposite to the above proviso the Royal Commissioners have a marginal note,
as follows

"The existing law is shortly this ; At common law nothing which
grows out of or is fixed to the earth is tho subject of larceny. But
by 24-25 Vict., c. 96, s. 33, punishments are provided for stealng
trees, saplings and shrubs, of the value of more than one shilling ;
by section 36, all plants whatever growing in gardens, etc., are pro-
tected : and, by section 37, (2) all plants cultivated for any of the
purposes specified in the text of the section, wherever they may
grow, are protected. These provisions appear substantially to make
all vegetable productions the subject of larceny, except things worth
less than one shilling growing elsewhere than in gardens, and not
cultivated for the purposes mentioned.

304. Animas capable of being stoien.-All tame living creatures,
whether tame by nature or wild by nature and tanied, shal be
capable of being stolen ; but tame pigeons shall be capable of being
stolen so long only as they are in a dovecote or on their owner's land.

2. Al living creatures wild by nature, such as are not commonly
found in a condition of natural liberty in Canada, shall, if kept in a
state of confmement, be capable of being stolen, not only while they
are so confined but after they have escaped from confinement.

3. Al other living creatures wild by nature shall, if kept in a
state of confinement, be capable of being stolen so long as they remain
in confinement or are being actually pursued after escaping therefrom
but no longer.

4. A wild living creature shall be deemed. to be in a state of confi-
nement so long as it is in a den, cage or small enclosure, stye or tank,
or is otherwise se situated that it cannot escape and that its owner
can take possession of it at pleasure.

5. Oysters and oyster brood shall be capable of being stolen when
in oyster beds, layings, and fisheries which are the property of any
person, and sufficiently marked out or known as such property.

(i) See articles 341 and 342, post.
(2) These sections 33, 36 and 37 of the Imperial Statute, 24-25 Vict, c. 96,

correspond with sections 19, 23, and 24 of R.S.C., c. 164, (now repealed).
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6. Wild creatures in the enjoyment of their natural liberty shaHl
not be capable of being stolen, nor shall the taking of their dead
bodies by, or by the ordors of, the person who killed them before they
are reduced into actual possession by the owner of the land on which
they died, be deemed to be theft.

7. Every thing prodigced by or forming part of any living creature
capable of being stolen, shall be capable of being stolen.

This article is to the same effect as section 245 of the English Draft Code.

Opposite to the clause corresponding with sub-section 4, the Royal Commis-
sioners, have the following note:

" This is intentionally worded so as not to include deer in a large park."

Larceny at common law.--The word " Larceny " is derived from "larcyn"
(Norm. Fr.) and "latrocinium " (Lat.); and simple larceny, that is, larceny at
common law, or, as Blackstone (1) calls it, "plain theft, unaccompanied with
any other atrocious circumstance, " is generally defined as the wrongful taking
and carrying away of the personal property of another, with a felonious intent to
convert it to the taker's own use, without the consent of the owner. (2)

" It is essential to larceny at common law that there should be a
felonious taking; which bas been understood to mean a taking out
of the possession of the owner. This rule bas given rise to vast
technicality.

"First. there is the question, what is the precise meaning of the
word taking or carrying away, considered as a physical operation ;
and there are many cases, on this point, which ran into very minute
distinctions. On the whole it is thought desirable to require that, in
order to constitute theft by taking, there should be at least an actual
moving of the thing stolen. The existing law on.that point is accord-
ingly unaltered by the Draft Code. This is a matter of small impor-
tance as such questions arise very rarely. •

" Techinicalities of more importance connected with taking are
those which have led to the distinction between theft and embezzle-
ment.

" The immediate consequence of the doctrine that a wrongful
taking is of the essence of theft, is, that, if a person obtains possession
of a thing innocently, and afterwards fraudulently misappropriates
it, he is guilty of no offence.

" This doctrine has been qualified by a number of statutory
exceptions, each of which has been attended with difficulties of its
own.

" The flrst of these exceptions is contained in the statute which
provides that a clerk or servant, or person employed in the capacity
of a clerk or servant, who embezzles property received on behalf of
bis master shall be deemed to have stolen it. This enactment was

(1) 4 Bi. Com. 229.
(2) See Hamman's case, 2 Leach C. C. 1089; Reg. v. Thurborn, 1 Den. C. C.

388 ; Reg..v. Middleton, L. R. 2 C. C. 48, 60, 66 ; Reg. v. McGrath, L. R. 1 C. C.
205, 210 ; Reg. v. Jones, 2 C. & K. 236.
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interpreted as creating a new offence distinct from ordinary theft ;
and a great number of cases involving considerations technical and
subtle to the last degree have been decided on various points
connected with it ; and it was found necessary for the legislature to
interfere further in order to prevent many failures of justice.

" Clerks and servants, however, formed only one class of persons
who had opportunities of committing breaches of trust for wbich
the common law provided no punishment. Bankers, merchants,
brokers, solicitors, factors and other agents might and did commit
similar offences ; and another great exception in the rule of the
common law was made to include such cases.

" These enactments are elaborate and intricate, and present special
difficulties of their own. The existing law will be found in 24-25
Vict., c. 96. as. 75 and following. (1) Thefirst Act on the subject
was passed in the reign of George III.

" The case of bailees, singularly enough, remained unprovided for
after the rest : and a carrier stealing a parcel entrusted to him for
carriage committed no crime till the fraudulent conversion of
chattels, money and valuable securities by bailees was made larceny,
by 20-21 Vict., c. 54. (See now 24-25 Vict., c. 96, s. 3.) (2)

-' The common law rule,-though thus nearly eaten up by excep-
tions,-still survives as to ail persons who come innocently into
possession of the property of others, otherwise than as clerks,
servants, bankers, merchants, brokers, solicitors, factors, and other
agents and bailees. -The case of the finder of goods, already referred
to, furnishes an instance.

" This state of the law is, obviously, most objectionable, not only
on account of its extreme intricacy and technicality, but also because
the numerous exceptions made to the common law rule are incon-
sistent with the principle on which that rule depends.

" We have therefore defined theft in such a manner as to put
wrongful taking and all other means of fraudulent misappropriation
on the same footing.

" The definition, properly expounded and qualified, will, we think,
be found to embrace every act which, in common language, would be
regarded as theft, and it will avoid all the technicalities referred to
as arising out of the common law raies, as well as out of the intri-
cate and somewhat arbitrary legislation, the course of which we
have sketched above.

" The provisions of the Bill on this subject differed considerably,-
in language,-from those of the Draft Code; but they were framed
with the same objecta, and would have effected the same objects in
another way. The Bill treated theft, criminal breach of trust, and
obtaining money by false pretences as three ways of committing one
offence-termed 'fraudulent misappropriation.' These were so defined

(I) R.S.C. c. 164, ss. 59-76.
(2) R.S.C. c. 164, s. 4.
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that they would have covered the sane ground as theft, false pretences
and criminal breach, of trust as defined by the Draft Code.; but many
things, which, according to the Draft Code, are theft, would .accord-
ing to the Bill have been criminal breaches of trust.

"The Draft Code defines the offence of obtaining property by
false pretences substantially in accordance with the present law, and
'criminal breach of trust' is retained as a distinct offence. The other
cases of 'fraudulent misappropriation' are denominated 'theft.'

The crimes of obtaining goods, money, or credit by false pretences,
and of criminal breach of trust arc, in point of mischief and moral
guilt, much the same as theft, but, from their nature they require
separate clauses to define them.

" The crime of embezzlement, wherever the subject niatter of it is
a chattel or other thing which is to be handed over in specie, will
come within the definition of theft; but where the subject matter is
not to be handed over in specie, but may be accounted for by handing
over an equivalent, it requires separate provisions, which will be
found in sections 249, 250, and 251. (1)

"l It is essential to ail these offences that there should be the
animus furandi,-that guilty intention which makes the difference
between a trespass and a theft." Eng. Commrs' Rep.

305. Theft »enne.-Theft or stealing is the act of fraudulently
and without colour of right taking, or fraudulentlyand withoutcolour
of right converting to the use of any person, anything capable of
being stolen, ivith intent-

(a.) to deprive the owner, or any person having any special pro-
perty or interest therein, temporarily or absolutely of such thing or
of such property or interest ; or

(b.) to pledge the same or deposit it as security ; or
(c.) to part with it under a condition as to its return which the

person parting with it may be unable to perform ; or
(d.) to deal with it in such a manner that it cannot be restored in

the condition in which it was at the time of such taking and con-
version.

2. The taking or conversion may be fraudulent, although effected
without secrecy or attempt at concealment.

3. It is immaterial whether the thing converted was taken for the
purpose of conversion, or whether it was, at the time of the conver-
sion, in the lawful possession of the person converting.

4. Theft is committed when the offender moves the thing or
causes it to move or to be moved, or begins to cause it to become
movable, with intent to steal it.

5. Provided, that no factor or agent shall be guilty of theft by

(1) The equivalents of these sections '249. 250, and 251, of the English Draft
Code are articles 308, 309, and 310, post.
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pledging or giving a lien on any goods or document of title to goods
intrusted to him for the purpose of sale or otherwise, for any sum
of money.not greater than the amount due to him froni his princi-
pal at the time of pledging or giving a lien on the same, together
with the amount of any bill of exchange accepted by him for or on
account of bis principal.

6. Provided, that if any servant, contrary to the orders of his
master, takes from bis possession any food for the purpose of giving
the same or having the same given to any horse or other aidmal
belonging to or in the possession of his master, the servant so offend-
irg shah. not, by reason thereof, be guilty of theft., R.S.C., c. 164, s. 66.

The phrase " wilhout color of right," forming part of the above definition of
theft, seems to be intended to take the place of the word feloniously which in
connection with the definition of larceny is usually said to mean - without color
of right." (1)

From the definition itself, and froin the explanations given by the Royal
Commissioners in their report upon the subject, it will be seen, that, theft is no
longer restricted to what, under the common law, constituted the offence of
stealing or larceny,-the, principal ingredient of which was as we have seen the
physical asportation or taking or carrying away of personal property out of the
possession and against the will of the owner,-but that it 'is extended to and
made to cover all other means of fraudulent misappropriation ; so, that, theft, as
a general term, will now include every thing and every act amounting to larceny
under the common law, as one of the different ways in which the offence of theft
may be committed. But whether the act be a taking of the thing out of the
owner's possession or a conversion of it while in the offender's lawful possession,
the essence of the offence will still be the intent with which the act is done.
For instance, if A. were to place his horse and cart opp osite to B's door, and
B., not wishing to have them there. were to lay hold of the horse and lead it
away, and leave it and the cart at a short-distance from where it originally
stood, there would be a taking by B. of the horse and cart into his temporary
possession, but no conversion and no intent to deprive A. of his property, B's
intent-being merely to remove the horse and- cart froin opposite to B's door,
(where they were in A's possession), to another place away froin B's door, where
they still remain in A's possession.

If the sheep of A. stray into the flock o.f B., and B. not knowing it, drive
them home along with his own flock, and shear them, this is no theft.; but it
would be otherwise if B. did any act for the purpose of concealing the sheep of
A. ; for that would indicate that he knew them to be the sheei of anothér. (2)

If, under color of having a claim for arrears of rent, A. disirains the cattle of
B. his'tenant, this may amount to a civil wrong,-a trespass, for instance
under the common law of England as to civil matters,- bul no theft. (3)

If A. having done work upon an article, returns it .to B. lie owner, and then,
on a dispute arising between them as to the pric.e to be paid for the work, A.
takes and carries off the article against B's will, honestly intending to hold it as
security for the amount which is alleged to be due' tö, him, this is no theft,
although in fact it turn 'out that there was nothing duerto him. (4) The facts in
that, case were these ; A. had been instructed by B's wife to repair an umibrella.
After the repairs were finished, and it had been returned to B's wife, a dispute
arose as to the bargain made., A. thereupon carried away the umbrella as

(1) R. v. Thurborn, 1 Den. 388; 2 C.-& K. 831; 18 L. J. (M. C.) 140; R. -v
Guernsey, I F. & F. 394.

(2) Hale, 506.
(3) i Hale, 509.
(4) R. v. Wade, Il Cox 549.
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security for the amount alleged by hiin to be due for repairingit. Blackburn;.1.,
left it to the jury to say whether the taking was an honest assertion of right, or
only a colorable pretence to obtain possession of the umbrella. Verdict, not
guilty.

A. and B. took two horses out of C*s stable at night without his leave, and,
having ridden them a distance of about thirty miles, left them at an inn desirinr
care to be taken oftliem and saying that they should return in three lours.
A. and B. were taken the sanie day at a distance of fourteen miles from the inn
walking in a direction froni it. The jury returned a verdict of guilty, but I
the saine timé found specially that A. and B. meant merely to ride the horses
the thirty miles and to leave them there without an intention to return them or
otherwise dispose of them. Ten of the judges held that this was no larceny as
there was no intention in the prisoners to change the property or make it their
own. (t>

Where the servant of a tanner took out of his master's warehouse dressed
skins of leather with intent to bring them in and charge them as his own work
(which thev were not). and to get paid by the master for them, it was held no
larceny. (2)

A., was supplied by B., lis master with pig iron to put into a furnace to be
melted. lie, A.. being paid according to the weiglit ofthe metal which ran out
of the furnace into bars. A., put in other iron belonging to B., whereby the
weiglht of the melted iron being thus increased he gained a larger remuneration.
IeId, that if A., did this with the felonious intent of converting the irondu a
purpose for his own profit it was larceny. (3)

A., took away goods belonging to B., a young woman for the mere purpose of
inducing lier to call ulpon himu for then, so that.he migh.t have an opportunitv
of soliciting lier to conmmit fornication with hin. Hield not to be a felonioeus
taking. (4)

Whern a person stole some goods and aiso took a horse, to enable him to get
off more conveniently with the goods but not to steal it, it was held not toe -i
felonious stealing of the horse. (5)

A., met B., whom A., knew to be a poacher and seized him ; B., being rescuel.
seized A's gun and ran away with it, and was subsequently leard to say that
lie would sell it, and the gun was never afterwards heard of. Vaughan B., ulson
an indictment for stealing the gun told the jury that it would not bc larceny if
B., took the gun under an impression then -on his mind that it might be used by
A., so as to endanger his B's life, and not with an intention of disposing of it.
although he might afterwards have determined to dispose or it. The jury fuund
tlat B.. had no intention to dispose of the gun at the time lie took iL. aud
acquitted hum. (6) This would now be lhefi by conversion under the. aliove
article 305.

A., to screen B., an accomplice who was indictedfor horse stealing broke into
D's stable where the horse was and took it away and backed it into a coal-jit and
killed it. It was conternded at the trial that this was not larceny because the
laking was not with an intention to convert the horse« to the use of the taker,
A., animo furandi ci lucri causd. A majority of seven judges held it to be
larceny, and six of that majority were of opinion that to constitute larceny il
was not essential that the property should be tak-eni lucri causd, if it be
fraudulent and with intent to wholly deprive the owner of the property : but

i1) R. v. Philips, 2 East P. C. 662, 663.
(2) R. v. Holloway I Den. 370.; 2 C. & K. 942 18 L. J. A. C.> e0; R.

Poole Dears. & B. 345 ; 27 L. -J. (M. C.) 53.
(3) Il. v. Richards, I C. & K. 532.
(41 R. v. Dickinson, R. & R. 420.
(5) R. v. Crump, I C. & P. 658.
(6) R. V. Holloway 5 C. P. 524.
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some of the majority even thought that the object A., had in view was à
benefit, and that therefore the taking was lucri causd. (1)

The prisoners, who were farm servants, opened the granary of their master
bv neans of a false key, and took thereout two bustiels of beans to give to their
master's horses, in addition Io the quantity usually allowed. This was held by
a majority of the judges to be larceny : it was said by some of the judges
that the additional quantity of beans would diminish the work of the men who
had to look after the horses, and that, therefore, the lucri causé, to give them-
selves ease, was an ingredient in the offence. (2) Cases of this kind are now
expressly excepted : it being declared by subsection 6 of the above article 305
that if any servant, against.his rnaster's orders, takes from the master's possession
any food to give to any of the master's horses or other animals such servant
shall be guilty of no offence.

The Imperial Statute, 26 and 27 Vict., c. 103, s. 1, enacts in effect that, if any
servant contrarv to bis master's orders gives any food belonging to the master to
any of the master's horses or oýther animals, the servant shall not be guilty of
felony, but shall be liable to summary conviction and-three months imprisonment
or a line not exceeding £5.

Under subsection 4 of article 305 lhefi by laking is committed as soon as the
oièender moves the thing, or causes it to inove or to be moved, or begins to cause
itto become movable, with intent to steal it.

This is somewhat similar, though perhaps a little wider, than the common law
rule under which a bare renioval of the thing was sufficient to make it larceny. (3)
For instance, if a man were leading another's horse out of a field and were
apprehended while doing so, or if a guest stealing goods in an inn had removed
then from bis thamber downstairs, it was, under the common law, a sufficient
taking to cqnstitute larceny. (4)

Where a thief intending to steal some plate took it out of a chest in which it
was and laid it down upon the floor, but was surprised before he could.make
oif with it, it was held a suflicient taking; (5) and where, with the intention
of stealing a cask of wine, the thief removed it from the head to the tail of the
wagon upon which it lay, it was also held suflicient. (6)

A. drew a book from B's inside pocket, so that the book was about an inch
from the top of the pocket, wben B. suddenly put up bis hand, upon which,
while the book was still about B's person, A. let go his hold of the book and it
fell back into B's pocket. Held. a sufficient asportation to constitute larceny. (7)

The transfer, by a letter-carrier, of a letter from his pouch to his pocket was
held a suflicient asportation. (8)

Where the thief was unable to carry off the goods on account of' their being
attached by a string on the counter, (91 or to carry off a purse on account of
some keys attached to the strings of it getting entangled in the owner's pocket,(10)
it was held in these cases that there was not a suflicient carrying away to
constitute larceny, but that to render the asportation complete in such cases

(1) R. v. Cabbage, R. & R. 292
(2) B. v. Mortitt, R. & R. 307: See R. v. Gruncell, 9 C. & P. 365; R. v.Handley

C. & Mar. 547 ; R. v. Privett, 1 Den. 193 ; 2 C. & K. 114.
(3) 4 BI. Com. 231.
(4) 3 Inst. 108, 109.
(5) R. v. Simpson, Kel. 31; 1 Hawk., c. 33, s. 25.
(6) R. v. Walsh, 1 Moo. C. C. 14
(7) R. v. Thompson, 1 Moo C. C. 78.
(8) R. v. Poynton, L. & C 247; 32 L. J. (M. C.) 29.
(9) Anon, 2 East, P. C. 556.
(10) R. v. Wilkinson, I Hale, 508.
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there must be a severance. (1) It would seem ilikely, however, that unr
subsection 4 'of article 305 these cases may, now, be held to be covered, so as tu
make them lheft by taking ; for that subsection makes it a suilicient taking as
soon as the offender moves the thing, or causes it to move, or begins to caus4
it to be movable.

Of course, under the common law, whenever there was no asportation, the
offender might be prosecuted for an attempt to steal, which under the commn
law was a misdemeanor, or he could, upon an indictment for the larceny, be
convicted of the attempt only, under Imperial statutory law to that effect.

The following cases seem to have been decided upon the principle that, there
was not only the intent to deprive the owner of his property, but that, although
there was in some cases, what seemed to be a parting with the possession of
the goods or money, there was no real parting with possession, but that at the
time of the actual taking of it by the offender, the property and possession stili
remained in reality, with the owner, either on account of their being sone trick
used by the offender or of the parting with the goods being by some servant of
the owner, without any authority or power to do so, or on. account of the thine
being, strictly speaking, still in the owner's physical possession, as, by being oi
bis counter at the time of being picked up, by the taker, although the picking
up was not interfered with, but even acquiesced in by the owner's emplovec.

ILLUSTRATIONS.

A, having a deposit of eleven shillings in a post office savings bank, and,
having obtained a warrant to withdraw ten shillings of it, went to the post office,
where he presented the warrant, with his deposit book, to B., the clerk of that
department, who by mistake instead of looking at the letter of advice for ten

"shillings connected with A's warrant, referred to another letter of advice,-one
for £8 - 16 - 10,-and under this mistake, he placed on the counter this larger
sum of money which A. took up ; and, after B. had entered the amount,
£8 - 16 - 10, in the deposit book as paid, A. went away, taking the money with
him. At the trial the jury found that A. had the animusfurandi at the moment
of taking up the nioney from the counter and returne la verdict of guilty.
Held by a majority of the judges, eleven in number (Cockburn, C J., Boville,
C. J., Kelly, C. B., Pigott, B., Blackburn, Mellor, Lush, Grove, Denman, Archi-
bald and Keating, JJ., that A. was rightly convicted of larceny ; and they
supported this holding on various grounds ; -1, that the postmaster-general,
through B., the clerk, bad by mistake, formed a mere intention to pass over the
property in the money to A, but that this mistaken intention did not actuallv
pass it, and that A. was aware of the mistake and had the animus furandi a
the time he took up the money ; 2 that B. the clerk having only a limited au.
thority under the letter of advice for the smaller amount of monev lad no
authority to part with the property in the larger amount to A. ; and 3, that pos-
session of the money was not completely parted with when it was placed on the
counter, and when A with the animus furandi took it up. Four of the judges,
Martin, B., Branwell, h., Brett, J., and Cleasby, J., held on the other hand, that
the nioney was not taken invito domino and that therefore there was no larceny.
Bramwell, B., and Brett, J., held further that the authority of B., the clerk au-
thorised the parting with the possession and property in the entire suim laid
down on the counter. (2)

Where a hosier by the defendant's desire took a parcel of silk stockings to his
lodgings and out of them the defendantpicked out six pairs which were laid
on the back of a chair, and the defendant-hen sent the hosier back to his store
for some articles and while he was absent absconded with the stockings; the

(1) 2 Russ. Cr. 6.
(2) R. v. Middleton, L. R. 2 C C. B. 38; L. J. (M. C.) 73..
See also R. v. Hollis, 12 Q. B. D. 38.
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judges held this to be larceny, the defendant having clearly obtained the goods
animo furandi. (1)

Where the defendant obtained the mail bags from the post oflice, pretending
that he was the mail guard, and then ran away with them, the jury, being of
opinion that he obtained possession of them with intent to steal them, found him
guilty ; and the judges up held the conviction. (2) In this case the property in
the mail bags did not pass, for the postmaSter had no property in them to part
with. (3)

Where the defendant, animofurandi obtained goods from the servant of a
carrier, by falsely pretending to be the person to whom the goods were
directed it was holden to be larceny ; because the servant had no authority to
part with the goods to any but the right person. (4)

A carrier's servant left goods at the defendant's house by mistake but without
any inducement from the defendant, who afterwards knowing that they had
been left there by mistake and did not belong to him, converted them to his own
use. Held to be larceny. (5)
. Where A., intending to sell his horse, sent B., his servant with it to a fair but

B, had no authority to sel! or deal with it in any way ; and C. by fraud induced
B., to part with possession of the horse under color of an exchange for. another
intending all the while to steal it, it was beld to be larceny. (6)

It is clear that, under the coammon law not only was it no larceny if the owner
himself of his own free-will parted with the property in the goods taken; (7)
but the same principle applied whenever the servant from whom goods were
obtained had a general authority to act for his employer, and while acting under
such general authority willingly parted with the goods; the person to whom
they were thus delivered not being guilty of larceny.

For instance, where a person obtained money from the cashier of a bank by
presenting. knowing it to be forged, a forged order purporting to be drawn by
one of the bank's customers, it was held not to be larceny ; because the cashier
voluntarily parted with the money, and was acting within the scope of his
general authority. (8)

Where the defendant bought goods and desired them to be sent with a bill
and a receipt, and the shopman, who brought them, left them upon the
defendant handing him two bills, which turned out to be mere fabrications, the
judges held.this not to be larceny, because the prosecutor had parted with the
property, as well as the possession, upon receiving what was deemed at the time
by his servant to be payment. (9)

Where a pawn-broker's clerk, who had a general authority from his master,
to act in his business, delivered up a pledge upon receiving a parcel which he
supposed to contain diamonds, and under that belief parted with the pledge
entirely, but the parcel contained stones of no value, it was held to be no
larceny. (10)

(> R. v. Sharples, I Leach, 93 ; 2 East P. C. 675.
(2) R. v. Pearce, 2 East P. C. 603.
(3) 2 East P. C. 673.
(4u R. v. Longstreeth, 1 Moo. C. C, 137.
(5) R. v. Little, 10 Cox 559.
(G) R. v. Sheppard, 9 C. & P. 121.
(7) R. v. Macgrath, L. R. 1 C. C. R. 205; R. v. Lovell, 8 Q. B. D. 185; R. v.

Harvey, I Leach, 467; 2 East, P. C. 689; B. v. Adams, R. & R. 225; R. v.
Coleman, 2 East, P. C. 672; R. v. Thomas, 9 C. & '. 741 ; R. v. Atkinson, 2 East,
P. C. 673; R. v. Adams, 1 Den. 38; Arch. Cr. Pl. 4 Ev. 21 Ed. 385, 386.

(8) R. v. Prince, I C. C. R. 205; R. v. Lovell, 8 Q. B. D. 185.
(9<. R. v. Parkes, Z Leach, 614 ; 2 East, P. C. 671 ; Arch. Cr. Pl. & Ev. 386.
(10) B. v. Jackson, 1 Moo. C. C. 119; see R. v.'Barnes, 2 Den. 59; 20 L.-J.

(M. C.) 34; R. v. Essex, Dears. & B. 371 ; 27 L. J. (M. C.) 20.
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Where a person, having the animus furandi, obtained possession of goods by
means of some trick or, artifice, it was considered larceny, under the common
law, even though there was an actual delivery, if the owner did not intend to
part with bis entire right of property, but only with the temporary possession of
the goods.

A., at a race meeting, made a bet with B., laying odds on a certain horse, and
the money for which B. backed the horse was deposited with A. The horse won,
but while the race was being run, A. fraudulently went off with the money.
Ietd, that as it appeared that B. parted with his money intending, in the event
of the horse winning, that it should be repaid, while A. obtained it fraudulently,
never intending to deliver it back, in any event, there was no contraci by wliich
the property in the money could pass to A., and that, therefore, there was
evidence of larceny by a trick. (1)

A. agreed to discount for B. a bill which was given for that purpose to A.,
who told B. that if he then sent a person with him to his lodging he would pay
over the amount less discount and commission; a person was sent, accordingly,
but upon reaching his lodgings A. left the messenger there and went out on
pretence of getting the money, and never returned. The judge left it to the jury
to say whether A obtained possession of the bill with intent to steal it and
whether B. meant to part with his property in the bill before he should have
received the money for it. The jury found in the aflirmative on the first propîo-
sition and in the negative on the second, and found A. guilty. Conviction
upheld. (2)

Where A. obtained from B., a silversmith, two cream-ewers, in order that C(,
a customer of the silversmith, with whom A. said he lived, might select one, and
absconded with them, it was held to be larceny, because the possession only,
and not the right of property, was parted with. (3)

A. offered to give B. gold for bank notes, and, on B. laying down soine bank
notes for the purpose of having them changed into gold, A. took them up and
went away with them, promising to return with the notes, but he never returned.
Wood B. said the property in the notes had never been parted with at all, and
left it to the jury to say whether A. had the animus furandi at the time wlien
he took the notes, and said that if they were of that opinion there was a
larceny. (4)

A. went to B's shop and said C. wanted some shawls to look at. B. gave lier
A., five shawls, which she converted to her own use. Held that as the property
in the shawls would continue in B. until the selection would be made by C., it
was larceny if C. did not send for thèm ; but there being no evidence that C. did
not send for them, A. was acquitted, because it was assumed, in the absence of
such evidence, that C. did send for the shawls, that A. therefore received the
shawls properly, and only conceived the design of wrongfully converting them
to her own use after she had rightfully obtained possession. (5) This would
,now be Ihefi by conversion under article 305. (See subsection 3)

A prevailed on B. a tradesman, to take goods to a certain place, where he
said the price would be paid for them, and afterwards induced him to leave the
goods in the care of C. from whom A. got them without paying the price. B.
swore that he did not intend to part with the goods until they were paid for;
and the jury found that A. ab initio intended to get the goods without paying
for them. Held to be larceny. (6)

A. and B. ordered goods of C. who sent them to their house by his, C's,,

(1) R. v. Buckmaster, 20 Q. B. D. 182; 57 L. J. (M. C.) 25.
(2) R. v. Aickles, 2 East, P. C:673; 1 Leach, 294.
(31 R. v. Davenport, M. S., 1 Arch. Peel's Acts, 5.
(4) R. v. Oliver, 4 Taunt 274 ; 2 Leach, 1072 ; see R. v. Rodway, 9 C. & P. 784.
(5) R. v. Savage, 5 C. & P. 143.
(6) R. v. Campbell, 1 Moo. C. C. 179.
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servant, D., with strict injunctions not to part with them without receiving the
price. A. a-nd B. gave D. a cheque which they knew to be worthless upon
which D. left the goods. Held to be larceny. (1)

If B. the owner, had himself carried the goods and parted with them in the
way in which his servant did, no doubt it would have been a case of false
pretences ; or if the servant had had a general authority to act it would have
been the same as if B. himself had acted ; but the servant had only a limited
authority which he chose to exceed. (2)

A., who bad bargained for goods for which, by the custom of trade, the price
should have been paid before they were taken away, took thei away without
the consent of B. the owner, and at the time he bargained for them A. diil not
intend to pay for them but meant to get them into his own possession and
dispose of.them for his own benefit. Held to be larceny. (3)

Where A., intending ab inilio to get goods by fraud, had them put into his
cart upon the express condition that they should be paid for before being taken
out of the Gart, and then took them out of the cart without paying for them.
leld to be larceny. 14)

A. in presence of B. picked up, in the street, a purse containing a receipt for
£147, for a "rich brilliant diamond ring, " and also the ring itself. It was then
proposed that the ring should be given to B. on his depositing his watch and
some money, as a security that he would returq the ring as soon as his propor-
tion of the value should be paid to him by A. Accordingly B. deposited his
watch and money, which were taken away by A's confederates. The ring
turned out to be worth -only ten shillings and the watch and money were never
returned. It was left to the jury to say whether or not this was an artful 'and
preconcerted scheme to get possession of B's watch and money: and the jury,
finding that it was so, convicted A. (5)

In another case on the defendant being convicted under the same circunis-
tances as the above, the case was reserved for the opinion of the judges, nine of
whom were of opinion that this practice of ring dropping amounted to larceny;
and they distinguished it from the case of a loan in this that although, in ring
diopping cases. the possession was parted with, the property was not. (6)

A gypsey who obtained and kept money or goods by a false pretence of
witclicraft, the person from whom she obtained them merely intending to part
with the possession and expecting them to be returned, was held guiltv of
larceny. (7'

Where A., in presence of B., picked up a purse containing a watch chain and
two seals which A. and a confederate represented to be gold and worth £18, and
B. purchased A's share for £7, intending to part with the property in the money
as well as the possession of it, Coleridge, J. held that this was not !arceny. (8)

Where A., by means of what is known as the purse trick,. induced B. to give
him a shilling for a purse by showing B. three shillings and then making it
appear as if he, A., had dropped them into the purse whereas in fact lie had only -
dropped in thrce half pence, it was held not to be larceny, but false pretences. (9)

(1) R. v. Stewart, 1 Cox 174.
(2) Arch. Cr. Pl. & Ev. 21 Ed. 389.
(3) R. v. Gilbert, 1 Moo. C. C. 185.
(4) R. v. Pratt, i Moo. C. C. 250 ; R. v. Cohen, 'Z Den. 249 ; See also R. v.

Slowly, 12 Cox, C. C. R. 269.
(51 R. v. Patch, i Leach, 238.
(6) R. v. Moore, I Leach, 314 ; 2 East, P. C. '679. See also R. v. Watson,

2 Leach, 640.
(7) R. v. Bunce, 1 F. & F. 523.
(8) R. v. Wilson, 8 C. & P. I11.
(9) R. v. Solomons, 17 Cox, C. C. R. 93.
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A. B. and C. decoyed D. into a public-lhoutse, and there introiuced a coni
gane called cutling, and one of them prevailed on D., who did not play on his
own account. to cut the cards for him, and then under pretence that D. hnd 'ut
the cards for himiself. and lost, another of theni swept his monny off the tali
and went off with it. This was considered to be a case in which it. should be ]-ft
te the jury to determine quo animo the monoy was obtained, and that it wcîui,l
be larceny should .they find that the money was obtained upon a preconcert,
plan to steal it. (1

A., at a fair, agreed to sell a iorse to B. for £23, of which £8 vas to be ·1j:i
to A., down, and the balance upop delivery. B. handed £8 to A. who signed for
it a receipt stating that the balance was to be paid upon delivery. A n'..r
delivered the horse te B. but caused it to be removed fron the fair uiler
circunstances shewing that he never intended to deliver it. lIeld that A. was
rightly convicted of larceny of the £8, by a trick, on the grountd that B. had n,
intention to part with his property in the £8 until A. had fultliled his part of ih
bargain, which he never intended to do. (2)

A. induced B., by fraud, to buy from him a dress, at the price of 25 shillings. h
iaving promisel that if she would do so he would give her another dress worthî
twelve shillings, and he then took out of her hand a guinea, she being takei
surprise, and neither consenting nor resisting, and he gave her a dress worth
much less than a guinea. and refused to give lier the other dress which lie h.l
promised. It being found by the jury that this was part of A's scheme to obtain
the money by means of a pretended sale, it was lield to be larceny. (31

A. went into a shop an'd asked for change for hal a crown and the shopmau
gave him two shillings and sixpqence ; A. then held out tha half crown and th,-
shopman just took hold of it by the edge but never actually got it into his
custody, and A. ran away with the change and the lialf crown. Hld tu be
larceny, but Parke, J. doubted whether an indictient would lio for stealintg tii
lialf crown. 14)

A. and B. went into C's shop ; A. put down six pence in silver and six p.ne.'
in copper, and asked C. to give him, in exchange for that noney, a one shillin.
piece, upon wiich C. took, from ber nioney drawer, a one shilling piece whiclh
sie put on the counter beside A's money ; A. while ail the ntoney lay lier.'
then said, Io C., that she night as well take the whole of the noney thus lavng
on the courter and give him a two shilling piece for it. C. thereupon tonk a
two shilling piece, from her drawer and put it on the courter, expectin:: ta
receive for it two shillings of A's mnoney. A then picked up the two shilii::
piece and went away vith it. C. did not discover lier nistake till she was
putting the coins from the counter into the ioney till : but at the samne nonquit
B. distracted lier attention by asking the price of some article. Held, th.at c.
never intended to part w.ith her property in the two shilling piece ilîl shte
should receive two shillings of Vs noney, and that the otfence was larceny. DI

ln another rinping fhe changes case A. and B. fraudulently induced C., a har-
maid, to pay over to them money of her imaster without having receivel Iron
them the proper change, and having no intention of or knowledge tliat sh w2
so doing ; Held, gúilty of larceny. (61

Where an automa!ic box. ti.: property of a conipany, was placed in a Iiblie:
passage, and was so constructed that, upon a penny being placed in it. through
a slot, a cigarette was ejected from it, and the prisoner. instead of putting a

(1) R. v. Horner, 1 Leacli, 27O ; Cald. .05. Sec also, R. v. Robson, R.& Il. 413.
(21) H. v. Russell, (1892) 2 Q. B. 312.
(3) R. v. Morgan, Dears. 395.
(4) R. v. Williams, G C. & P. 390.
(5 R. v. MeKale, L. R., 1 C. C. R 125 ; 37 L. J. (M. C.) 97.
(0> R. -:. Hollis, 12 Q. B. D. ; 53 L. J. ibM. C.) 38.
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penny in the box put irto it a metal dise of the size of a penny, and so obtained a
cigarette,-ho was held guilty of larceny. t)

Where A. hired a ,.orse of 13, he, A . stnting that he did so for the purpose of
taking a journey ; and it turned out that instead of going the journey A. sold
the horse in Smithfield market on the sarfie day, it was left to the j.:ry to say
whetier he hired the horse for the purpose of stealing it or whether he hired it
really for the purpose of taking the journey and aftervards changed his inten-
tion ; and the jury, being of the former opinion, found him guilty. Seven of
the judges were afterwards clearly of opinion tha.t the offence was larceny. 12)
And the same thing was held where the defendant hired the horse in the name
ofanother person. >3).And wherc the defendant hired a post-chaise, with intent
to convert i' to bis own use, and never returned it : upon ..eing indicted for it
twelve nonths afterwards, as for a larceny, it was held that it clearly amounted
to that offence, although the vehicle was not hired for any delinite time. (4)

It seemns, however, that, in order to constitute a larceny at common law by a
party to whon goods iad been delivered on hire, there must have been not
only an original intention to convert thern to bis own use but a subsequent
aclual conversion ; and a mere agreement by thé hirer to accept a suma offered
for the goods by a third partt. who, however. did not intend to purchase, unless
his suspicions as to the bonesty and right of the vendor to sell were removed,
was held not to amount to such a conversion. (5)

Where the prisoner went to an inn on a fair day, and desired the ostier to
bring out bis horse and upon the ostier saying ho did not know which was his
horse, went into the stable, and pointing to a mare, said il was his, and the
ostler brought out the mare whici the prisoner attempted to mount, but could
not, the mare being frightened : upon which ho desired the ostler to lead the
mare out of the yard, which was done; but, btefore ho could mount, the prisoner
was detected and secured, Garrow, B., held this to be larceny, (6)

Witl regard to larceny of lost things, the general rule, under the common law,
sceems to have been that if a person found goods which liad been actually lost
or reasonably supposed by him to have been lost, and appropriated them. witlh
iatent to take the entire dominion over thein. really believing, when he took
them. that the owner could not be found, it was not larceny; but if ho took
thtem with the like intent, though lost, or reasonably supposed to be lost, but
reasonably believing that the owner could be found..it was larceny. (7) It was
necessary that the prisoner, ai the time of fßnding. should believe that the owner
could be ascertained, and without this, an intention to appropriate, at the time
of the finding, did not make the prisoner guilty of larceny, although ho ascer-
tained the iame of the owner before converting to his own use. (8)

It will be seen that, now, under article 305, a finder of lost goods will render
limtself liable to prosecution for thefi by conversion, if after finding the goods hie
discover the naine of the owner and do not restore ther, butýconverts them to
his own use, although at the time of finding them lie neither knew the owner
nor beleved nor had reasonable grounds for believing that the owner could
be round.

The following are some of the cases decided under the old rule.

(1) R. v. Hands, 16 Cox, C. C. R., 188.
(2 H. v. Pear, 1 Leach. 212 ; See R. v. Banks, R. & B. 41M.
(3) R. v. Charlewood, 1 Leach 409 ; 2 East P. C. 689.
(4) R. v. Semple, I Leach 420.
(5) R. v. Brooks, 8 C. & P. 295.
(6) R. v. Pitman, 2 C. & P. 423.
(7) 3 Inst., 108; I Hawk. c. 33, s. 2.
(8) R. v. Thurborn, 1 Den. 388; 2 C. & K. 831 ; 18 L. J. (M. C.) 140; 1. v. Dixon,

Dears. 580; 25 L. J (M. C.) 39 ; B. v. Christopher, Bell, 27 : 28 L. J. (M.. C.) 35;
R. v. Kerr, 8 C. & P. 176: R. v, Reed, C. & Mar. 306; R. v. York, i Den. 335;
R, v. Matthews, 12 Cox, C. C. R. 489.
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On an indictment for stealing a bank note the jury found that the prosecutor
had dropped the note in defendant's shop ; that defendant had found it there:
that at the time lie picked it up lie did not know, nor had ho reasonable means
of knowing who the owner of it was ; that he afterwards acquired kn:owledge
who the owner was, and that after that lie converted it to his own use; that lie
intended, when he found the note, to take it to his own use, and deprive the
owner of it whoever he was, and that lie believed, when he found il, itai file
owner could be discovered. Ield, that, upon these findings the defendant vas
rightly convicted. (1)

A purchaser at the prisoner's stall feft his purse in it. A stranger pointed out
the purse to the prisoner, supposing it to be hors, and reproved her for care-
lessness, when the prisoner put it in her pocket, and afterwards' concealed it.
On the return of the owner, the prisoner denied all knowledge it. Upon at
indictment for larceny, the jury found that the prisoner took' up the purse,
knowing that it was not her own, intending at the same time to appropriate it
to her own use, but that she did not know, then, who was the owner. Sie was
held properly convicted, and that the purse so left was not lost property, but
mislaid. (2)

A's child, having found six sovereigns in the street, brought them to A.,
who counted theni and told some bystanders that the child had found a sovereign.
A. and her child then went down the street to the place where the child hal
picked up the money, and found a half-sovereign and a bag. About two hours
alterwards, A. was told that a woman had lost some money, upon whiclh she
told her informant to mind her own business, and gave ber half a soereign.

Ileld by the majority of the Irish Court of Criminal Appeal, that this ease
could not be distinguished from R. v. Glyde, post ; that there was nothing to
show that, at the time the child brought her the noney, A. knew that it lhad an
owner, or, to show that she was under the impression that the owner could be
found ; and lier conviction for larceny was quaslhed. (3)

A. put 900 guineas in a secret drawer in a bureau, and died. B., her son and
executo, lent the bureau to his brother, C., who, after keeping it several years,
sold it to D., who gave it out to be repaired by E., who found the money.
/ield to be such a taking, by E., out of the possession of A., as to constitute
larceny. (4)

If a cabman converted to his own use a parcel left by a passenger in his cab,
ly mistake, it was larceny, by the common law, if ho knew the owner, or if he
took him or set him down at a particular place where ho could have enquired
for him. (5)

A. found a sovereign on the highway, believing it had been accidentally lost,
but, with a knowledge that he was doing wrong, he at once determined to
appropriate it, notwithstanding that it should become known to him who the
owner was. The owner was speedily made known to A., who however refused
to deliver up the sovereign. There was no evidence that ho believed. at the tite
of finding the sovereign that A. could ascertain who the owner was, and he vas
therefore held not guilty of larceny. (6) Under article 305, sub-section 3, this
would now be theft by conversion.

In every case where the property was not, properly speaking, lnt. but onlv
mislaid, under circumstances which would enable the owner to kn ý- wliere to
look for and find it, the person finding and appropriating property'so mislail

(1) R. v. Moore, L. & C. I ; 30 L. J. M. C.) 77.
(2) ieg. v. West, I U. C. L. J. 17 ; 24 L. J. (M. C.) 4.
(3) R. v. Deaves, 11 Cox, 227. See also, R. v. Knight, 12 Cox, C. C. R. 102.
(4) Cartwright v. Green, 8 Ves. 405 ; 2 Leach, 952.
(5) R. v. Wynne, 2 East P. C 664 ; I Leach, 413 ; R. v.. Lambe, 2 East P. C.

664 ; R. v. Lear, I Leach. 415 n.
(61 R. v. Glyde, L. R. 1 C. C. R. 139.; 37 L. J. (M. C.) 107.
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was held guilty of larceny under the common law. This was the principle upon
which'B. v. West, (supra), was decided. (1)

A bought a bureau at an au'ction and afterwards discovered in a secret
drawer of it a purse of money, which he appropriated to his own use. ield
that if he had express notice that the bureau only, and not its contents if any,
were sold to him,.or, if he had no reason to believe that any thing more than
the bureau itself was sold the abstraction of the money was a felonious taking,
and amounted to larceny, but that if he had reasonable ground for believing
tiat he bought the bureau with its contents, if any. he had a colorable right to
the property. and there was no larceny. (2)

A., a boy, found a lost cheque, which B., by some pretence, got from him,
and kept in hopes of obtaining a reward, but not being satisfied with the reward
offer, d by the owner he refused to deliver it either toý the owner or to A. Held
that B. could not be convicted of stealing the cheque either from the owner or
from A. (3)

It will be seen that the subject of larceny, or, as,-we may now call it, theft
by taking is intimately connected with the doctrine of property, and more parti-
cularly with that part of it which relates to possession ; in 'reference to which
Sir James F. Stephen makes the following useful remarks ;

-I do not think it would be possible to assign to the expressions <possession,'

'actual possession,' ' constructive possession,' and ' legal possession,' senses
which would explain and reconcile all the passages in which these phrases occur
in works of authority. * * * * • • * However, though it is impossible
either to justi'y the manner in which the word < possession ' is used, or to free
it entirely from the fictions with which it has been connected, it is, I think, not
impossible to define it in such a manner as to express all the distinctions which
it Is intended to mark in language differing very slightly, if at all, from that
which has generally been used upon the subject.

As I have shewn in the articles on theft, and in the notes upon them, there
are five didTerent ways in which theft can he committed, viz :

1. By tajking and carrying away goods which do not belong to the thief from
any place where they happen to be.

2. By converting property entrusted by the owner to a servant.
3. By, obtaining the possession of property (as distinguished from the right of

property) from the owner by fraud with intent to convert it
4. By converting property given by the owner to the thief under a mistake.
5. By converting property bailed to the thief.

It will be found upon consideration that the distinctions between these cases
all arise out of the doctrine of possession. but it is, I think, less generally per-
ceived that the important point is not the taking out of the possession of the
owner, but the toking into the possession of the thief. The.five cases in ques-
tion may be thus àrranged :-

In No. i jcommon-larcenyî the thief has neither the possession nor the cus-
tody of the stolen prüperty at the time when the theft is conimitted, and it is
immaterial whether the owner has it or not.

In No. 2 (larceny by a servant) the thief at the time of his offence may have
either the custody or the possession. If.he has the custody, his offence is theft.
If he has the possession his offence is embezzlement;

In No. 3 (larceny by trick) the thief obtains the possession by a mistake,
caused by his own' fraud. '

In No. 4 (larceny by taking advantage of a mistake) the thief receives the
possession by a mistake not caused by his own fraud.

(1) Arch. Cr. Pl. & Ev. 21 Ed. 384.
(2) Merry v. Green, 7 M. & W. 623 ; 10 L. J. (M. C.) 164.
(3) I. v. Gardner, L. & C. 243 ; 32 L. J. (M. C.) 35.
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In No. 5 (larceny by a bailee) the thief receives the property undee a contract
of hailment

Passing from the law upon this subject let us examine the facts to which the
law applies-the different relations, which as a fact, exist between men and
things-in reference to the common use of language.

The most obvioiis case of possession 's that of a person who holds'something
in his hand. But neither this nor any other physical act can be accepted as
morethan an outward symbol of the state of things which the word denotes.
Unless the article possessed is very small, part of it only can be held in thc'
hand, trodden on by the foot, or so dealt with by any other part of the possessor's
body, as to exclude a similar dealing with it by others. It would, therefor,
I think, lie felt by every one that neither actual bodily contact with an object,
nor even exclusive bodily contact with it, wàs essential to what, in the comnon
use of language, was meant by possession. No one would think of using
different words to express the relation of a man to a coin clenched in bis fist, ta
a pocket book in his pocket, to a pdrtmanteau of which lie carried one end and a
railway porter the other, to a carriage in which he was seated whilst his servant
was driving it, to a book on the shelves of bis library, and to the plate in his
pantry under the charge of lis butler. He would, in the common use of
language, be said to be in possession of, all these things, and no one would feel
any difficuity in perceiving the correctness of the expression, even if it were
added that he was not the owner of any one of them, that some had been lent,
and others let to hire to him. On the other hand, any one, but a lawyer, would
be surprised at the assertion that a man, whether the owner or not, was in
possession of a watch which lie had dropped into the Thames, of sheep which
had been stolen from his field and'driven to a distance hy the thief, of a dead
grouse, which, having been. wounded at a distance from bis moo hfad managed
to reach it and die there, without his knowledge, or that of any other person.

The common feature of all the cases to which the word ' possession' would
obviously be applicable is easily recognized. It is to be found in the fact, that
the person called the possessor has, in each instance, the power to act as if he
were the owner of the thing possessed, whether lie actually is the owner or not.
Several of the illustrations giveh, however, show that though this is one of the
things which the.word conveys, it is riot the only thing conyeyed by it.. The
butter in charge of the plate, the porter helping to carry the portmanteau,
the coachman who is driving the coach, have the physical power of acting as the
owner of those things as much as their master or employer. . Indeed, in two of
the three cases their physical control over the object is more direct than his.
The difference is that the circumstances are such as to raise a presumption' that
their intention is to act under the orders of their superior, and that he (at least
for the present) has no definite superior whose orders he intends to obey. Take,
for instance, the case of a dinner party ; there is no visible difference between
the master of the louse and his guests ; each uses the article which lie requires

'for the moment, and they are, from time to time, removed from place to place by
the servants ; as however. the inaster retains throughout not merely the legal
right to dispose of them absolutely, but the immediate means of enforcing that
right if from any strange circumstance it should become necessary to do so, the
assertion that the plate is in his possession, and that bis guests and servants
have merely a permission to use it under bis control, has a plain meaning ; nor
would that meaning be altered or obscured if the fact we-e added that the plate
did not belong to thé master of the house, but was hired by him for the occasion.
Indeed, if lie had stolen the plate, or received it knowing it to be stolen, the fact
denoted by the word 'possession' would remain. These illustrations, which
might be multiplied to any extent, appear.to 'me to shew clearly that possession
means, in the conimon use of language. a power Io act as.the owner of a thing,
coupled with a presumable intention to do so in case of need; and that the custody
of a- servant, or person in a similar position, does not exclude the possession by
another, but differs from it in the presumable intention of the custodian to act
under the orders of the possessor with reference to the thing possessed, and to
giive it up to him if lie requires it. Thus far,I think, my definitions correspond
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with the common use of language, though of course popular language upon such
a subject is not, nor is there any reason why it should be, minutely exact.

1 will now compare it with the way in which the word is used by legal
authorities. 1 know of no set dissertations on the subject of the use of the word
-possession 'in English law like those which are to be found in abundance upon
the corresponding word in Roman law. It would be an endless and a useless
labour to go through the cases in which the word has been used, endless on
aceount of their great number, useless because it is the characteristic of Englislh
judges to care little for technical niceties of language in comparison with
substantial clearness of statement in reference to the actual matter in hand.
Upon such a matter as this accordingly, it is better to consider the different
authorities in groups than individually.

Possession, in reference to the subject of theft, is usually divided into two
branches,- actual possession and constructive possession.

It seems to have been pretty generally assumed that the words, actual pos-
session,' were sufficiently plain for practical purposes .without further explanation ;
but it would be easy to show, by a multitude of cases, that, actual possession,
differs from possession, as 1 have defined it, only in one point. It is usual to say
that a thing in possession of a servant is only constructively in the possession of
the master. But the expression ' constructive possession' las another meaning
besides this. As it was considered necessary that a thing stolen should be taken
out of the possession of the owner, and as, in very many instances, goods are
stolen which are not in any natural sense in the possession of any one whatever,
it has become a maxim that goods are always in the possession of the owner if
not in his actual, then in bis constructive possession, or, as it is sometimes called,
is legal possession. Thus constructive possession means:-

1. The possession of goods in the custody of a servant on account of his
master; and

2. The purely fictitious possession which the owner of goods is supposed to
have, although they are, in reality, possessed by no one at ail.

The phrase thus appears to me to be objectionable, not only because it is
ambiguous, but, because, in the first of ils two senses, it conceals a truthu,
whilst in the second it needlessly conveys a false impression. The truth con-
cealed is that a man may have, and may intend to use, the power implied in the
word ' possession,' although lie acts through a servant The false impression
conveyed is that things cannot be out of possession, or, that, if tley are, they
cannot be stolen.

I avoid this by abstaining altogether from the use of the expression ' construc-
tive possession.' In possession I include that which has to be exercised througb
a servant, and my language implies that a person may commit theft on objects
which are not in the possession of any one at the time of the theft. The existing
law may, by these nicans, be expressed in well recognised and established phra-
seology, without any resort to legal fictions.

The point upon which the most subtle questions arise as to possession is the
distinction between theft and embezzlement-a .perfectly useless distinction,
no doubt, and one which the legislature has, on two separate occasions, vainly
tried to abolish. So long, however, as it is allowed to exist, it is necessary to
understand it.

I have already explained how a man may retain the possession of a thing
whicb is not the less real or effective because he has to exercise it through the
will of another person, who has undertaken to be the instrument of his will,
Suppose, however, that instead of the master having givan his horse to bis
groom or his plate to his butler, a horse-dealer has delivered the horse to the
groom, or a silversmith bas delivered plate to the butler for bis master; i should
have thought that there was no real difference between these cases ; that
inasuuch as the servant in each case was acting for the master in the dischargce
of a duty tovards him, and under an-agreement. to execute his orders, the
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master would come int possession of the horse or the plate as soon as hts
servant received it from the dealer or the silversmith, just as he' remains in
possession of the horse or the plate when he gives the custody of it to his groom
or his butler. I should also have thought that the servant who appropriated isi
master's property to bis own use, aller receiving it from another on bis masters
account, was, for all purposes, in precisely the same position as the servant who
did the same thirng aller receiving it from bis master. The Courts, however,
decided otherwise. They have held on many occasions that, though the master*s
possession continues when he gives the custody of a thing to his servant, it does
not begin when the servant receives anything on account of his master ; on the
contrary, the servant bas the possession, as distinguished from the custody,
until he does some act whieh vests the possession in bis master, though it may
leave the custody in himself. If during that interval he appropriates the thing,
he commits.embezzlement. If afterwards, theft. The most pointed illustration or
this singular doctrine which can be given occurs in the case of R. v. Reed. I1)
B. sent. A. his servant, with a cart to fetch coals. A. put the coals into the cart,
and on the way home sold sorne of themn and kept the money. A. was convictod
of larceny, and the question was whether he ought to have been convicted of
embezzlement. It tvas held that the conviction was right, because though A. had
the custody of the cart all along, yet the possession of it and ils contents was in
B., and though A. had the possession of the coals whilst he was carrying tliem
to the cart, that possession was reduced to a mere custody when they were
deposited in the cart, so that A.'s offence was. larceny, and not embezzlement,
which it would have been if he had misappropriated the coals before they were
put into the cart.

The technicalities on this subject appear to me to be altogether superfluous;
and I think they might be easily dispensed with, by re-defining the oifen-:e of
theft, or even by removing the distinction between theft, embezzlement, and
false pretences." (2)

306. Thert of Thiag. under sessure.-Every One commits theft
and steals the thing teln or carried away who, whether pretending
to be the owner or not, secretly or openly, takes or carries away, or
causes to be taken or'c'rried away, without lawful authority, any
property under lawful seizure and detention. RS.C., c. 164, s. 50.

307. ihert er Animals.-Every one commits theft, and steals the
creature killed who kills any living creature capable of being stolen
with intent to steal the carcase, skin, plumage or any part of such
creature.

Offences against article 306 are punishable under article 3à6, post, which
enacts that the punishment, for stealing in cases in which no punishment is
otherwise provided, shall be seven years inprisonment ; and ten years if the
offender has been previously convicted of theft.

The stealing of cattle is punishable, under article 331, post, by fourteen years
imprisonment ; and, according to article 307, the same punishment will apply
to any one hilling cattle with intent to steal the carcase etc, thereof ; and the
stealing of dogs, birds and domestic animals, etc., will be punishable under
article 332, post. * •

Article 499, clause (B), pos;'makes it ail indictable offence, punishable by
fourteen years imprisonment, to wilfullydestroy or damage any cattle by killing,
maiming, poisoning or wounding.

• See remarks under articles 331, and 332, post.

(1) R. v Reed, Dears. 257,
(2) Steph. Dig. Art. 281, and note; Bur. Dig. 531 et seq.
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308. Theft by Agent.-Every one commits theft who. having
received any money or valuable security or other thing whatsoever,
on terms requiring him to account for or pay the same, or the pro-
ceeds thereof, or any part of such proceeds, to any other person,
though not requiring him to deliver over in specie the identical
money, valuable security or other thing recoived, fraudulently con-
verts the same to his own use, or fraudulently omits to account for or
pay the sane or any part thereof, or to account for or pay such
proceeds or any part thereof, which ho was required to account for
or pay as aforesaid.

2. Provided, that if it be part of the said terms that the money or
other thing received, or the proceeds thereof, shall form an item in a
debtor and creditor account between the person receiving the same
and the person to whom ho is to account for or pay the same, and
that süch last mentioned person shall rely only on the personal
liability of the other as bis debtor in respect thereof, the proper
entry of such money or proceeds, or any part thereof, in such
account, shall be a sufficient accounting for the money or proceeds,
or part thereof so entered, and in such case no fraudulent conversion
of the amount accounted. for shall be deemed to have taken place.

Article 3 (cc) ante defines valuable security as being or including any order
exchequer acquittance or other security entitling or evidencing the title of any
person to any share or interest in any public stock or fund, or Company's stock
or fund etc., [British, foreign, or colonial,] or to any deposit in any sevings
bank or other bank, and any debenture, deed, bond, bill, note, warrant, order
or other security for money or for payment of money, etc., [British foreign or
colonial,] and any document of title to land or goods as hereinbefore delined
wheresoever such lands or goods are situate, and any stamp or writiug which
secures or evidences title to or interest in any chattel personal, or any release,
receipt, discharge or other instrument, evidencing payment of money, or the
delivery of any chattel personal.

309. Theft by bolder or power of attorney. -Eery one commits
theft who, being entrusted, either solely or jointly with any other
person, with any power of attorney for the sale, mortgage, pledge or
other disposition of any property, real or personal, whether capable
of being stolen or not, fraudulently sells, mortgages, pledges or
otherwise disposes of the same or any part thereof or fraudulently
converts the proceeds of any sale, mortgage, pledge or other dispo-
sition of such property, or any part of such preceeds, to some
purpose other than that for which he was intrusted with such power
of attorney. R.S.C., c. 164, s. 62.

Offences against articles 308, 309 and 310, are punishable by fourteen years,
imprisonment under article 320, post ; and article 357, pos(, provides that when,
in cases of theft, the value of the article exceeds $200, two years shall be
added to the term of imprisonment.

310. Theft by misappropriating proceeds beRd under direetion.-
Every one commits theft who, having received, either solely or
jointly with any other person, any money or valuable security or any
power of attorney for the sale of any property, real or personal, with
a direction that such money, or any part thereof, or the proceeds, or
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any part of the proceeds of such security, or such property, shall be
applied to any purpose or paid to any person specified in such
direction, in violation of good faith and contrary to such direction,
fraudulently applies to any other purpose or pays to any other
person snch money or proceeds, or any part thereof,

2. Provided, lhat where the person receiving such money, security
or power of attorney, and the person from whom he receives it, deal
-with each other on such terms that all money paid to the former
would, in the absence of any such direction, be properly treated as
an item in a debtor and creditor account between them, this section
shall not apply unless such direction is in writiny.

Article 3 (v.) delines properly as being or including :

" (i.) every kind of real and personal property, and all deeds and instruments
relating to or evidencing the title or right to any property, or giving a right to
recover or receive any money or goods;

(ii.) not only such property as was originally in the possession or under the
control of any person, but also, any property into or for which the same has
been converted or exchanged and anything acquired by such conversion or
exchange, whether immediately or otherwise;

(Iii.) any postal card, postage stamp or other stamp issued or prepared for
issue by the authority of the Parliament of Canada, or of the legislature of any
province of Canada, for the payment to the Crown or any corporate body of any
fee,, rate or duty, and whether still in the possession of the Crown or of any
person or corporation; and such postal card or stamp shall be held to be a
chattel, and to be equal in value to the amount of the postage, rate or duty
expressed on its face in words or figures or both."

The above articles 308, 309 and 310 are explained by the English Commis-
sioners as follows :

"The crime of embezzlement, wherever the subject matter of it is
a chattel or other thing which is to be handed over in specie, will
come within the general definition of theft : but where the subject
matter is not to be handed over in specie, but may be accounted for
by banding over an equivalent, it requires separate provisions, which
-will be found in sections 249, 250 and 251." (1)

We have seen that the distinction between theft and embezzlement is dropped,
and that all fraudulent misappropriations of property and breaches of trust are
treated· as various forms of liet by conversion.

Thefts by clerks, servants, bank, government, and municipal officials, and
other employees are punishable, under article 319, post, by fourteen years im-
prisonment ; and criminal breaches of trust by trustees are punishable, under
article 363, post, with seven years imprisonment.

The English Gommissioners have, opposite to the section corresponding with
the above article 310, a marginal reference to the cases of R. v. Cooper, and
R. v. Tatlock, which are two out of a number of decisions shewing the
necessity for the new provisions of law contained in the three foregoing articles.

In Cooper's case the defendant appears to have been indicted under the 75
and 76 sections of the Imperial Statute 24 & 25 Vict. c. 96. Sec 75 of that act
enacts that " whosoever having been entrusted (etc.) as a banker, merchant,

(1) Articles, 308, 309 and 310, of this Code are the equivalents of sectioas
249, 250 and 251 of the English Draft Code.



THEFT BY MISAPPROPRIATION, ETO.

broker, attorney, or other agent, with any money or security for the payment of
money, with any direction in writing to apply, pay or deliver such maoney or
security, or any part thereof respectively, or the proceeds or any part of the
proceeds of such security, for any purpose, or to any person specified iii such
direction,shall,-in violation-of good faith and contrary to the terms of such direc-
tion, -in anywise convert to his own use or benefit, or the use or benefit of any
person other than the person by whom lie shall have been so intru ted, such
money, security or proceeds, or any part thercof respectively ; and 11 osoever,
laving been intrusted, (etc.), as a banker, (etc.), with any chattel or valuable
security, or any power of attorney for the sale or transfer of any share or
interest in any public stock or fund, ietc.,) withouit any authorily 1o sel!, negotiate,
transfer or pledge shall,-in violation of good faith, and contrarv to the object
or purpose for which sueh chatte], security or power of attorney shall have
been intrusted tohim,-sell, negotiate, transfer, pledge, or in any manner convert
to his own use orbenefit or the use orbenelit of any person other than the person
by whom he shall have been so intrusted, such chattel, (etc.), shall be guilty of a
nisdemeanor, etc. ; " And section 76 enacts that, & whosoever being a banker,
inerchant, broker, attorney or ageni, and being infrsted, either solely or jointly
with any other person, with the property of any other person for safe -custodu,
shall, with intent to defraud, sell, negotiate, transfer, pledge or in any manner
convert or appropriate the sanie, or any part thereof, to or for bis own use or bene-
fit, or the use or beneit of any person other than the person by whom he was
so intrusted, shall be guilty of a misdemeanor," etc.

It appears that the defendant was an attorney, who was employed to raise
money on security of property, and, having found a mortgagee willing to
make the loan,'he prepared the mortgage deed, got it executed by the mortgagor,
obtained the money from, and handed over the deed to the mortgagee. lie
then paid over, to the mortgagor, a portion only of the money, and fraudulently
converted the rest of it to his own use. Held,--upon these facts,-that as the
defendant was not entrusted with the deed or the money, for safe cusiody, and,
as there was no direction in writing to apply. the proceeds of the mortgage
deed, and, as the deed could not be said to have been transferred in violation
of good faith and contrary te the object or purpose for which it was entrusted
to him, the defendant did not come within the 75 and 76 sections of 24-25 Vie.,
c.96. (1)

In Tatlock's case, the defendant, was indicted, under the second clause of sec.
75 of 24 and 25 Vic., c. 96, for that, being entrusted as a broker with valuable
securities for a special purpose, wilhoul authority Io sell negociate, transfer or
pledge them, he unlawfully and contrary to the purpose for which the securities
were entrusted, converted to his own use a portion of the proceeds.

It appears that the defendant was an insurance broker, and, as such, had
effected, for the prosecutor, some insurances on a ship ; that, thq. ship having
been lost, the prosecutor sent the policies and other documents, necessary to
recover from the insurers the amount of the loss, to the defendant, who subse-
quently, on two different days, received cheques for the amounts of two policies ;
that the cheques were payable to the defendant's order, and lie paid then into
his own bank, to bis own credit. lhe defendant -did not pay over to the
prosecutor any of the money so received by him, but gave various excuses for
not doing se; and he afterwards filed*à petitioh, for liquidation of bis own
alfairs, in bankruptcy; bis balance at his bankers, being then much less than the
aincint received by him on the policies. The defendant was convic.ed on these
facts; but it was held that the conviction was wrong, on the following grounds:-
by Cockburn, C. J., on the ground, that, even assuming that the defendant
could have been properly convicted if there had been evidence that he received
the moneys with the intention of embezzling them, he could not at any rate be
convicted in the absence of such evidence and in the absence of any finding to
that effect ; by Kelly, C. B., and Pollock, B., on the ground that in the absence

(t) ILt v. Cooper, L. R., 2 C. C. R. 13.; 43 L. J. (M. C.) 89.
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of evidence of the previous course of dealing between the parties and of what the
duty of the prisoner was as to handing over or accounting for the monev
received, the conviction. could not be upheld ; and by Bramwell, Amphlett and
Field, J. J., on the ground that the second branch.of the 24 and -25 Vic., c. ,6.
sec. 75, applied only to the case of an agent, Who,-being entrusted ývith
securities, without authority Io obtain money upon them,-wrongfully appro.
priates the securities, or wrongfully obtains money upon them and appropriates
the money. (1)

These sections 75 and 76 of the above mentioned Imperial statute,-which are
the same in effect as secs. 60 and 61, R. S. C. c. 164 (now repealed),-relate
expressly to bankers, merchants, brokers, attorneys, and agents; and to brng
an offender within;the provisions thereof it appears, according to the above cases,
to have been necessary, that in connection with one of the clauses, there næst
have been a dealing with the entrusted money, etc., against the terms of some
written direction, that in relation to another clause there must have been a
selling, etc., without any authority to do so, and that in regard to the third
clause the entrusted money must have been delivered to the banker, etc., for
safe cus(ody, in the absence of the essentials necessary to convict under ihe
other clauses.

The law is now framed, in articles 308, 309 and 310, so as to apply not only to
bankers, merchants, brokers, attorneysand agents, but to allpersons whomsoever.
and so that it shall not be essential (especially in connection with articles 308
and 310) that the direction, if any, should be in writing, nor that the conversion
or other wrongful dealing must in order to be theft, be against some direction
in writing; but that if there is no direction in writing it shall be suflicient to
shew that the conversion or other wrongful dealing was against a verbal direction.

311. Theft le owners, co.owners, partuers, ete.-Theft may be
committed by the owner of anything capable of being stolen against
a person having a special property or interest therein, or by a
person having a special property or interest therein against the
owner thereof, or by a lessee against his reversioner, or by one of
several joint owners, tenants in com*mon, or partners of or in any
such thing against the other persons interested therein, or by the
directors, public officers or mnembers of a public company, or body
corporate, or of an unincorporated body or society associated together
for any lawful purpose, against such public company or body corpo.
rate or unincorporated body or society. RS.C., c. 164, s. 58.

See article 356, post, as to punishment.

312. Conceaing gold or silver with tutent to derraud partuer la
mninlg exatm.-Every one commits theft who, with intent to defraud
his co-partner, co-adventurer, joint tenant or tenant in common, in
any mining claim, or in any share or interest in any such claim,
secretly keeps back or conceals any gold or silver found in or upon
or taken from such claim. R.S.C., c. 164, s. 31.

See article 354, post, as to punishment.
See article 571, posi, which authorizes the issuing of search warrants to search

for gold, etc, alleged to be concealed.

(1> R. v. Tatlock, 2 Q. B. D..'1 57 ; 46 L. J. IM. C.) 7. See also, R. v. White,
4 C. & P. 46; R. v. Newman, 8 Q. B. D. 706 ; 51 L. J. ýM. C.), 87 ; R. v. Cosser,
13 Cox, 187; R. v. Brownlow, 14 Cox, C. C. R. 216 ; R. v. Bredin, 15 Cox, -12:
R. v. Portugal, 16 Q. B. D. 487 ; R. v. Berthiaume, 10 L. N. 365.
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313. nusaand st wire.-No husband shall be convicted of steal-
ing, during cohabitation, the property of his wife, and no wife shall
be convicted of stealing, during cohabitation, the property of her
husband; but while they are living apart from each other either
shall be guilty of theft if he or she fraudulently takes or converta
anything which is, by law, the property of the other in a manner
which, in any other person, would amount to theft.

2. Every one commits theft who, while a husband and wife are
living together, knowingly-

(a.) assists either of them in dealing with anything which is the
property of the other in a manner which would amount to theft if
they were not married; or

(b.) receives from either of them anything, the property of the
other, obtained from that other by such dealing as aforesaid.

" By the present law, a husband or wife cannot steal from his wife
or ber husband, even if they are living apart, although by recent
.statutes the wife is capable of possessing separate property. So long
as cohabition cdntinues this seems reasonable : but when married
persons are separated and have separate property it seems to us to
fbllow that the wrongful taking of it should be theft. This section
is also framed so as to, put an end to an unmeaning distinction by
which it is a criminal offence in an adulterer to receive from his
paramour the goods of ber husband but no offence in any one else
to receive such goods from the wife."-Eng. Commr's Rep.

The recent stautles above referred to by the English Commissioners, as having
reference to the separate property of married women, are the Married Women's
Property Act of 1870 and Amendments thereto made up to 1878, when the
Royal Commissioners made their Report. Since that date an important change
bas been made, in England, in regard to married women, by the passing of the
Married Women's Property Act of 1882 (45, 46 Vict. c. 78,) which almost
abolished, as far as property is concerned, the legal distinction between married
and unmarried women, by giving to a married woman the fullest powers of
acquiring, holding, and disposing of property as her own separate property, and
that, too, without the old formality of the intervention of a trustee by means of
a deed of settlement, ante or post nuptial. The statute enacts, that. ." Every
woman whether married before or after this act shall have in her own hame,
against all persons whomsoever, including ler husband, the same civil remedies
and also, (subject as regards her husband to the proviso hereinaflter containedi,
the same remedies and redress by way of criminal proceedings, for the protec-
tion of ber own separate property, as if such property belonged to heras a feme
sole: " provided that no criminal proceeding shall be taken by any wife
against her husband by virtue of this act, while they are living together, as to
or concerning any property claimed by her," etc,

PART XXV.

RECEIVING STOLEN GOODS.

314. Reeelving property obtained by any indictable offence. -

Every one is guilty of an indietable offence, and liable to fourteen
years' imprisonment, who receives ar retains in his pdssessioeany-
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thing obtained by any offence punishable on indictment, or by any acts
wheresoevercommitted, which, if committed in Canada after the coin-
mencement of this Act, would have constituted an offence punish-
able upon indictment, knowing such thing to have been so obtained.
R.S.C., c. 164, s. 82.

Under article 3 (k), " having in one's possession," includes not only having in
one's own personal possession, but also knowingly-

(i.) having in the actual possession or custody of any other person; and
(ii.) having in any place (whether belonging to or occupied by one's self or

not) for the use or beneflt of one's self or of any other person;
If there are two or more persons, any one or more of whom, with the knowl-

edge and consent of the rest, have anything in his or their custody or possession.
it shall be deemed and taken to be in the cusfédy and possession of each and all
of them."

Article 627, posi, provides that any accessory after the fact and any receiver
of stolen property may be prosecuted whelher theprincipal offender or Ihief has
or has not been prosecuted or convicted; and' thki any number of receivers of
different parts of property which bas been stolen may be tried together.

Other provisions with regard to receivers, are contained in articles 715, .716,
and 717, post, which are as fpllows:

"If upon the trial of two or more persons indicted for jointly
receiving any property, it is proved that one or more of such
persons separately rcceived any part or parts of such pro perty, the
jury may convict, upon such indictment, such of the said persons as
are proved to have received any part or parts of such property."
Art. 715.

" When proceedings are taken against any pez on for having
received goods knowing them to be stolen, or for having in bis
possession stolen property, evidence may be given, at any stage of
the proceedings, that there was found in the possession of such
person other property stolen within the preceding period of itwelve
nonths, and such evidence may be taken into consideration for the

purpose of proving that such person knew the property which forms
the subject of the proceedings taken against him to be stolen: Pro-
vided, that not less than three days' notice in writing has been given
to the person accused that proofis intended to be given of such other
property, stolen within the preceding period of twelve months having
been found in bis possession ; and such notice shall specify the nature
or description of such other property, and the person from whom the
same was stolen." Art. 716.

" When proceedings are taken against any person for having
received goods knowing them to be stolen, or for having in his pos-
session stolen property, and evidence bas been given that the stolen
property has been found in his possession, then if such person has,
within fie years immediately preceding, been convicted of any offence
involvingfraud or dishonesty, evidence of such previous conviction may
be given at any stage of the proceedings, and may be taken into con-
sideration for the purpose of proving that the person accused knew
the property which was proved to be in his possession to have been
stolen ; provided, that not less than three days' notice in writing has
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been given to the person accused that proof is intended to be given
of such.previous conviction ; and it shall not be necessary, for the
purposes of this section, to charge in the indictment the previous
conviction of the person accused." Art. 717.

These articles 715, 716, and 717 are re-enactments of secs. 200,203, and 204 R.
S. C. c. 174; and provisions to the same effect are contained ln the. lmperial
Statutes 24-25 Viet. c. 96, sec. 94,.and 34-35 Vict. c. 112, (The Provention of
Crimes Aet, 1871), sec. 19.

In a prosecution against a receiver of stolen goods, the thief is a conpetent
witness to prove the stealing of the goods and indeed to prove the whole iase(l)
but, where the only evidence against the alleged receiver is that of thô thief,
the presiding judge will advise the jury to acquit. (2) The mere fact f.hat the
stolen goods were found upon the alleged receiver's premises on the day of the
theft is not sullicient to confiri the evidence of the thief, so as to make it proper
to convict. (S)

The confession of the thief (unless made'in the presence of and assented to
by the alleged receiver) is not evidence against the person charged with the

.receiving. (4)
It is competent to a person charged with receiving stolen property to dis-

prove the guilt of the alleged thief. (5)
Where an indictment charged that a certain evil disposed person feloniously

stole certain goods, and that C. D. and E. F. feloniously received them, knowing
them to be stolen, it was held good against the receivers as for a substantive
felony. {6)

The goods stolen must be proved to have been received by the defendant;
and though there be proof of a criminal intent to receive and a knowledge of
the goods being stolen, if the exclusive possession of them still remains with
the thief, the alleged receiver cannot be legally convicted of receiving %7). But
a person having joint possession with the thief may be convicted as a
receiver. (8)

It has been'held that a principal cannot be treated at the saine tinme. as a
receiver : so that, where A. entered a bar where B. was barman, and,-after
exchanging with B., signs of recognition, - A. took refreshments for which he
put down, in payment, a two shilling piece, whereupon, in A's presence, B.
took, from his master's money, eighteen shillings and six pence which he banded,
as change, to A., who went off with it,-it was held that these circunstances
did not warrant A's conviction for receiving, but that the facts should have
been left to the jury as evidence that A. was a principal offender and an ac-
complice with B. in the theft. (9)

But, where a defendant, vho receives the goods has merely rendered some
aid in carrying them off, just after being stolen, he may still, be convicted of
receiving; as where A. and B. broke into a warehouse and stole thereout a
quantity of butter, which they carried along the street thirty yards, and then

(1) R. v. Haslam, 1 Leach, 418.
(2) R. v. Robinson, 4 F. & F. 43.
(3) R. v. Pratt, 4 F. & F. 315.
14) R. v. Cox, 1 F. & F. 90 ; R. v. Turner/ t Mood. C.C. 347.
(5) Fost. 315.
(6) R v. Caspar, 2 Mood. C. C. 10 ; 9 G. & P. 289.
(7) R. v. Wiley 2 Den. 37 ; 20 L. J. (M. C.) 4.
(8) R. v. Smith, Dears, 49' ; 24 L. J. (M. C.) 135.
See, also, article 317, post.
(9) R. v. Coggins, 12 Cox, (C. C. R.), 517 ; R. v. Perkins, 2 Den. 459 ; 21 L. J.

(M. C.) 152.
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fetched C., who being apprised of the robbery, assisted in carrying the property
away.,(I)

Where A., knowing that goods bad been stolen, directed B., bis servant, to.
receive them into bis premises, and B., in pursuance of that direction afterwards
received them, in A's absence, B. also knowing that they had been stolen, they
.were held to be indictable jointly. (2)

Two or more persons may be indicted jointly for receiving stolen property,
though each successively received at different times the whole of what was
stolen: and it makes no difference whether the goods were received direct from
the thief or from intermediate persons. (3)

The actual manual possession or touch of the goods is not necessary to the
completion of the offence of receiving; it is sufficient if the goods are in the
actual possession of a person over whom the defendant bas a control, so that
they would be forthcoming if the defendant ordered it. (4) [See article 317, posi ;
and see also, the last clause of article 3 (k) above set out, ante.] And there may
be a conviction for receiving against a person who,--though he personally never
had manual possession of the goods,-was present aiding and abetting another
receiver who obtained actual possession of them. (5)

Where three persons were charged with larceny, and two others as acces-
sories, in separately receiving porti4zs of the stolen goods, and the indictment
contained also two other counts, each charging one of the alleged receivers
separately with a substantive felony, in separately receiving a portion or the
stolen goods, it was held that, though the principals were acquitted, the receivers
might be convicted on the last two counts of the indictment. (6)

If a husband, knowing that bis wife has stolen goods, receives them from her,
he may be convicted of receiving. (7)

The fact of the defendant's knowledge of the goods being stolen or obtained
by some indictable offence, when he received them, may be proved either
directly, by the evidence of the principal offender, or it may be proved circum-
stantially by shewing, for instance, that the defendant bought them very much
under their yalue, or denied that they were in bis possession, or the like. (8)

And to show guilty knowledge other instances of receiving goods belonging
to the prosecutor, from the same person, may be proved; (9) even though they be
the subject of other indictments and antecedent to the receiving in question. (lo)

Evidence that on former occasions portions of the commodity stolen had been
missed by the prosecutor and that the defendants, the alleged thief and receiver,
had alter such occasions been found selling such a commodity, and that which
w as sold on the last of these occasions being identifled as part of that missed by
the prosecutor, was held admissible in proof of the guilty knowledge. (l1)

Upon a trial for stealing and for receiving, it is legal, under article 716, to
prove that there was found in the prisoner's possession other property stolen

(t) R. v. King, 332; See R. v. McMakin, Id. ; R. v. Dyer, 2 East, P. C. 767;
R. v. Atwell, Id. 768.

(2) R. v. Parr, 2 M. & Rob. 346.
(3) R. v. Reardon, L. R., 1 C. C. R. 31 ; 35 L. J. (M. C.) 171.
(4) R. v. Smith, Dears, 494; 24 L. J. (M. C.) 135.
(5) R. v. Rogers, 37 L. J. (M. C.> 83; See article 317, posi.
(6> R. v. Pulham, 9 C. & P. 280 ; R. v. Bayes, 2 M. & Rob, 156.
(7) R. v. McAthey, L. & C. 250; 32 L. J. <M. C.) 35 ; R. v. Woodward, L. & C.

122; 31 L. J. iM. C.) 91.
(8) 1 Hale, 619.
(9) R.v.Dunn, 1 Moo C.C.146. See,also,article 716,abovesetoutatp. 292, ante.
(10) R. v. Davis, 6 C. & P. 177. See, also, as to evidence of previous convictions

for receiving, article 717, set out above at p. 292, ante.
(11) R. v. Nicholls, 1 F. & F. 51.
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within the preceding period of twelve months although such other property is
the subject of another indictment against him to be tried at the sarne term
or sitting of the court ; (1) but il bas been held in England that, under the first
paragraph of section 19 of the Prevention of Crimes Act, (which first paragraph
is the same as our law as contained in article 716?, it was not sufficient merely
to prove that " other property stolen within the preceding twelve months " had
ai sometime, during the twelve months, been deait with by the prisoner, but
that it must be proved that such other property was found in the prisoner's
possession at the time when he was found in possession of the property forming
the subject matter of the' indictnent. (2) The/efore, where the prisoner was
indicted for receiving stolen goods, and, to shew guilty knowledge, evidence
was tendered to prove that, a short lime previously, the prisoner had sold for
half its value, and had otherwise disposed of, other property stolen within the
preceding twelve months, Held, that the statute did not extend to such evidence,
which therefore was inadmissible. (3)

A., a boy, stole fromn B., his master, an article, which, after being so stolen,
was taken fron A., in the presence of B.; after this il was, with B.'s consent
delivered back to A., in order to leave Iiim at librty to sol[ it to C., to whom he,
A., had been in the habit of selling similar articles stolen. A., upon thus
receiving back the article, sold il accordingly, to G.; who, being indicted for
receiving it, of an evil-disposed person, knowing it to be stolen, was convicted,
and, notwithstanding objection made, was sentenced. (4) But it bas been since&
held that this case is not law, and that a defendant is not liable to conviction,
under such circunstances, inasmuch as the goods when received were not
stolen goods. (5)

A. after stealing some goods sent them, by railway in a parcel addressed to B.,
C. an officer of the railway company, from information received, examined the
parcel at the railway station of the place of destination, and stopped il before
its delivery to B. It was called for by A., the thief, on the day of its arrival at
the railway station and refused to him. Next day, a porter of the Company by
C.'s direction, took the parcel to a bouse which A. bad designated ; and it was
there received by B. Held that B. could not be convicted of receiving, as the
goods had ceased to be stolen goods at the time when. he received delivery of
them from the railway porter sent by C. to deliver them. (6)

This is expressly declared to be the law, by article 318, post.

Athough article 3 (v.), anle, includes in the definition of properly not only
the property originally in a person's possession or control but "also ane pro-
perty into or for which the same has been converted or exchanged, and any
thing acquired by such conversion or exchange, whether immediately or
otherwiso," it will, in cases where the stolen goods have been altered, or con-
verted into something else, between the lime of the theft and the receiving,
he as well to draw the indictment so as to correspond with the fact. For ins-
tance, A. and B. were indicted, the one for stealing, the other for receiving six
notes of £100 each; A. stole the notes, changed them into notes of£20, some of
which £20 notes he gave to B: Held that B. could not be convicted; for he did
not receive the £100 notes stolen, and alleged by the indictment to have been
stolen; 17) but where A. was indicted for sheep-stealing, and B. was charged
with receiving " twenty pounds of mutton part. of the goods." etc, it was held
good.(8)

il) 11. v. Jones, 14 Cox, 3.
(2) R. v. Carter, 12 Q. B. D. 522 ; 53 L. J. (M. C.) 96.
(3) R. v. Drage, 14 Cox, 85.
t4) R. v. Lyons, C. & Mar. 217.
(5) R. v. Dolan, Dears, 463 ; 24 L. J. (M. C.) 59; R. v. Hancock, 14 Cox, C. C.

R. 1 19.
(6) R. v. Schmidt, L. R. 1 C. C. R. 15; 35 L. J. (M, C.) 94 ; B. v. Villensky

(1892) 2 Q. B. 597.
(7) R. v. Walkley, 4 C. & P. 132.
(8) R. v. Coweil, 3 East P. C. 617, 781.
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Recent possession -of stolen property is evidence either that the person in
possessiqn stole it, or that he received it knowing it to be stolen, according to
the circumstances of the particular case. Where a prisoner was found in recent
possession of stolen property, or which he could give no satisfactory account,
and where, from the circumstances, it might reasonably be inferred that he was
not the thief, it was held that there was evidence for the jury tha ýhe received
the property knoiving it to have been stolen. (I) And where a woman was
charged with stealing and also for receiving, and the evidence consisted of the
fact of the stolen property having been found concealed on her person at ten
o'clock in the morning after the night on which it was stolen, and of her having
made two contradictorystatementsas to how she became in possession of it, and
the jury acquitted her of larceny but convicted her of receiving, the evidence
was held sufficient to sustain the convi$tion. 12)

315. nleeelving stolen pont letter or post letter ba.-Every one is
guilty of an indictable offence and liable to five years' imprisonment
who receives or retains in his possession, any post letter, post letter
bag, or any chattel, money or valuable security, parcel or other
thing, the stealing whereof is hereby declared to bc an indictable
offence, knowing the same to have been stolen. R.S.C., c. 35, s. 84.

Article 4, anle, gives to the expressions "post-letter," and " post-letter bag,"
the meanings assigned to them by the Post Office Act, which meanings will be
found on page 7, ane.

Article 624, post, provides that, in the case of any offence in relation to a post.
letter or a post-letter bag or other mailable matter, chattel, money or valuable
security sert by post, the property thereof may in the indictment be laid in the
Postmaster-General.

See articles 627, 715, 716, and 717, and comments thereon, under article 314,
at p. 292, ane.

The articles relating to punishments for stealing a post-letter, a post-letter bag,
or for stealing any chattel, money, or valuable security therein, etc., are 326,
327, and 328.

316. Beceiving property ebdained by oeenee punisiable sum.
mariny.-Every one who receives or retains in bis possession any-
thing, knowing the same to be unlawfully obtained, the stealing of
which is punishable, on summary conviction, either for every offence,
or for the first and second offence only, is guilty of an offence and
liable, on sumary conviction, for every first, second or subsequent
offence of receiving, to the same punishment as if he were guilty of
a first, second or subsequent offence of stealing the same. R.S.C.,
c. 164, s. 84.

317. when reeetving in compiete.-The act ofreceiving anything
unlawfully obtained is complete as soon as the offender bas, either
exclusively or jointly with the thief or any other person, possession
of or control over such thing, or aids in concealing or disposing of it.

See-comments and cases on p. 293, ante.

(1) R. v. Langmead, L. & C. 427.
(2) R. v. McMahon, 13 Cox, (C.C.R. Irish), 275.

296
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318. Receving arer restoration to owner. - When the. thing
unlawfully obtained bas been restored to the owner, or when a legal
title to the thing so obtained bas been acquired by any person, a
subsequent receiving thereof shall not be an offence although the
receiver may know that the thing had previously been dishonestly
obtained.

See cases on'p. 295, ante.

Article 836 provides that the court may, for the loss of any property, which a
person may have suffered through any ofTence, award him a money compensation,
in the shape of a judgment debt against the offender. This applies to theft,
receiving, and malicious injuries to property, etc.

Article 837 provides, that wherever a prisoner has been convicted either
summarily or otherwise, of theft, or receiying, etc., a person who bas innocently
bought and paid the prisoner for the property mx«y be reimbursed out of any
money found upon and. belonging to the prisoner.

The first and second paragraphs of Article 838 provide that property stolen or
criminally obtained may, at the trial of the offender, be orglered to be restored
to the owner; and the two remaining paragraphs of tha'article further provide,
as follows;

"If it appears, before any award or order is made, that any valu-
able security has been bona fide paid or discharged by any person
liable to the payment thereof, or being a negotiable instrurnent, has
been bond fide taken or received by transfer or delivery, by any
person, for a just and valuable consideration,' without any notice or
without any reasonable cause to suspect that the same had, by any
indictable offence, been stolen, or if it appears that the property
stolen bas been transferred to an innocent purchaser for value who
bas acquired a lawful title thereto, the court or tribunal shall not
award or order the restitution of such security or property.

"4. Nothing in this seciion contained shall apply to the case of
any prosecution of any trustee, banker, merchant, attorney, factor,
broker or other agent intrusted with the possession of goods or do-
cuments of title to goods, fbr any indictable offence under sections
three hundred and twenty or three hundred and sixty three of this
Act."l

PART XXVI.

PUNISHMENT OF THEFT AND OFFENCES RESEMBLING
TIIEFT COMMITTED BY PARTICULAR PERSONS

IN RESPECT OF PARTICULAR THINGS
IN PARTICULAR PLACES.

319. cierks and servants.-Every one is guilty of an indictable
offence and liable to fourteen years' imprisonment, who-

(a) being a clerk or servant, or being employed for the purpose or
in the capacity of a clerk or servant, steals anything belonging to or
in the possession of his master or employer : or
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(b.) being a cashier, assistant cashier, manager, officer, clerk or
servant of any bank, or savings bank, steals any bond, obligation,
bill obligatory or of credit, or other bill or note, or any security for
money, or any money or effects of such bank or lodged or deposited
with any such bank ;

(c.) being employed in the service of Her Majesty, or of the
Government of Canada or the Government of any province of Canada,
or of any municipality, steals anything in his possession by virtue of
his employment. R.S.C., c. 164, ss. 51, 52, 53, 54 and 59.

For the definition of municipality, see article 3 (p), ante. p. 4. Clause (a) of
Article 319 corresponds with sec. 67 of 24-25 Vict, c. 96.

It is not necessary that the goods stolen should be the property of the master,
in order to punish the offender under this clause. The words are " belonging to
or in the possession of the master.

With reference to clause (b), the thing alleged to be stolen by a cashier or
other officer or employee of a bank, may be either, anything belonging to the
bank or anything lodged or deposited with such ban k.

In the case of a government employee or of an employee of any. municipality,
the theft must be of iomething in his possession by virlue of his employmenl, in
order to be punishable under article 319, clause (c).

The main distinction between theft, by a clerk or other employee, and
embezzlement seems to have been that, in order to be embezzled, the money, etc.,
in question must not at the time of its misappropriation by the employee have
reached the master's own possession ; because if it had once reached the master's
possession, either actually or constructively the servant's offence would, at
common law, have been larceny. (1)

For instance, where the defendant's duty was to place, every night, in his
employers, safe, in an office whefe he conducted his employer's business, (though
this office was in his own house), the monies received by him on their account
and not used during the day, it was held, that, by placing the money there, the
defendant determined his own exclusive possession of it and that by afterwards
taking some of it out of the safe, animos furandi. he was guilty of larceny. (<2

On the other hand, where the clerk and head manager of an insurance
company, having, in the course of their business, received from the managers of
branch offices, several cheques payable to his own order, which it was his duty
to endorse and hand over to the company's cashier, but which he endorsed and
cashed, appropriating the proceeds to his own use, it was held to be embezzle-
ment. (3)

This distinction was, for all practical purposes, rendered immaterial in
prosecutions against clerks and servants, by the passing of special legislation,
enacting, that, a defendant, indicted for embezzlement, might, if the facts
adduced in evidence, disclosed a larceny, be convicted of the latter offence, and
vice versd. But, as we have already seen, the distinction is now swept away,
entirely ; and embezzlenent, is simply treated as one of a number of ways of
committing theft. (See articles, 304, 305 and 310, ante, and comments there-
under). If the defendant cannot be shewn to be the clerk or servant of the
prosecutor, he may, instead of being convicted, as such, under article 319, be
convicted of the theft, without regard to any capacity in which he was acting

(1) R. v. Goodenough, Dears 210 ; R. v. Peck, 2 Russ. 180 ; R. v. Smith,
R. & R. 267 o R. v. Hawkins, 1 Den. 584.

(2) R. v. Wright, Dears & B 431 ; 27 L. J. (M. C.) 65.
(3) R. v. Gale, 2 Q. B. D. 141 ; 46 L. J. (M. C.), 134.
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when he committed it, and according to the nature or description of the thing
stolen, he may be punished under the particular article of the code applicable
thereto; ·or, if it be something for which no punishment is otherwise provided,
he will be punishable under artice 356, post.

It is provided, by article 626, post, that any number of distinct charges of
theft, not exceeding three, alleged to have been committed within six months
from the first to the last of such offences, may be tried at one and the sanie time

Although the distinction between theft and embezzlement bas been completely
removed, questions may still arise, in prosecutions for theft, as they formerly did
in cases of embezzlement, as to whether the defendant is a clerk or servant or other
employee, within the terms of, and punishable under, article 319. It has been
held that the question of, whether the defendant is or is not a clerk or servant,
is one of fact for the jury; (1) and there are, upon the question, many English
cases, which will be in point, inasmuch as the English statute, upon which
these cases have arisen, is, although it relates to embezzlement, to the same
effect, as, and almost in the very language of clause (a.) of our article 319, in its
reference to clerks and servants. The words of t1e English Act are " whosoever
being a clerk or servant, or being employed for the purpose or in the capacity
of a clerk or servant." (2)

A female servant. is within the meaning of the enactment. (31 And so is an
apprentice, although under age. (4)

A son, who lives with his father and performs for him duties usually per-
formed by a clerk,. bas been held to be "employed for the purpose or in the
capacity of a clerk or servant," within the meaning of the law, although he
received no salary, and although there was no contract binding him to go on
doing these duties. (5)

A person who was employed as accountant and treasurer to overseers of the
poor and whose duty it was to receive and pay out monies coming to and going
out from such overeeers, was held to be a clerk or servant, within the statute. (6)

A collector of poor and other rates, within the parish of St. Paul, Covent
Garden, was held to be rightly described as servant to the committee of mana-
gement of the affairs of the parish ; although he was elected by the vestrymen
of the parish; (7) and an assistant overseer elected by the parishioners who fix
his duties and salary was held rightly described, as the servant of the inhabi-
tants of the parish, in an indictment charging him with embezzling monies
collected by him for the poor-rate. (8)

A clerk of a savings bank was held to be properly described as a clerk to the
trustees, though elected by the managers. (9) Such a clerk is now covered. in
common with all bank cashiers, managers, oticers, clerks or servants, by the
express terms of clause (b.) of the above article 319.

The mode by which the defendant is paid or receives remuneration for his
services is immaterial. If he is a clerk or servant or is employed for the purpose
or in the capacity of a clerk or servant, he is within the law.

A.,-who was employed as a master of a barge, to carry out and selI coals,
and was allowed, as remuneration for his labor, a portion of the profits, after

1) R. v. Negus, L. R., 2 C.C.R. 34; 42 L. J. (M. C.) 62.
(2) 24 & 25 Vict, c. 96, sec. 68.
(3) R. v. Smith, R. & R. 267..
(4) R. v. Mellish R. & R. 80.
(5) R. v. Foulkes, L. R. 2 C.C.R. 150; 44 L. J. (M. C.) 65.
(6) R. v. Squire, R. & R. 349; R. v. Townsend, 1 Den. 167; 2 C. & K. 168 ; R.

v. Adey, i Den. 578; 19 L. J. (M. C.) 149.
(7) R. v. Callahan, 8 C. & P. 154.
(8) R. v. Carpenter, L. R.. 1 C.C.R., 29 : 35 L. J. (M. C ) 169.
(9) R v. Jenson, 1 Moo. C. C., 434.
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deducting the price of the coals at the colliery,-took a quantity of coals, solit
them, received the priee, and absconded with the money. 1/eld by a majority of
the judges that he was a servant within the meaning of the English statute. (1)

A. was employed as a travellerby B., the prosecutor, to take orders and collect
monev; bis remuneration being a percentage upon the orders he got; he payinz
his own expenses ;, he did this not only for B., but was employed by other persons
also. Held that he was a clerk to B., within the meaning of the act. (2)

Where lhe cashier of a firm had, besides a salary, a percentage on the profits
of the firm's business, but was not hable for the firm's losses, and had no controi
over the management of the business, it was held that he might be indicted, as
a servant, for embezzling the firm's monies. (3)

The distinction to be drawn between a clerk or servant, and an agent, seems,
according to the cases, to be this : for instance, a commercial traveller, whether
paid by commission or salary, who is under orders to go here and there, or is
bound to devote the whole or, at least,some portion of his time to the service of
his employer, is a clerk or servant, or person employed for the purpose or in the
capacity of a clerk or servant; but a person who is not under orders to go here
and there, and who is not bound to devote any portion of his time to the service
of his principal, but who may get business for his principals in consideration of
a commission, or abstain from getting business for them, as he chooses, is not
such a clerk or servant. Thus where A. was employed by B. to solicit orders
and collect moneys, for which work he was paid by commission, he being at
liberty to get orders wlen and where he pleased, but to be exclusively in the
employ of B. and to give the whole of his time to B's service, ho was beld to be
B's servant. (4) And A. would still have been B's servant if ho was a traveller
under orders to go here and there, even although he might have been at liberty
to obtain orders for other persons besides B., and so was not bound to devote
all his time to B's service. (5) But where A. was employed by B., and C., as
their agent for the sale of coals on commission, and to collect monies in con-
nexion with his orders, but was at liberty to dispose.of his time as he thought
best, and to get or abstain from getting orders as he might choose, he was held
not to be a clerk or servant within the statute. (6)

The test whether a person is a clerk or servant of his alleged master is-Was
he under the control of and bound to obey bis alleoged master? And where A.
was employed to sclicit orders for B. and was to be paid a commission on the
sums received through his means, and ho was at liberty to apply for orders
whenever he thought most convenient, but was not to employ himself for any
other persons than B., it was held that these facts did not shew him to be a
cierk or servant. (7)

The distinction between this last case and R. v. Bailey, (supra), is that in R.
v. Bailey the prisoner was under the prosecutor's control, having to devote his
whole lime to the service, while, in R. v. Negus, although the prisoner was not
to employ himself for any other persons than the prosecutor, lie might go away
to amuse himself whenever he liked. (8).

A. and B. employed C., who carried on an indepenlent business as an
accountant and debt collector, to collect certain debts for them at a commission
on the amount received, the time and mode of collecting the debts being in C's

(1) R. v. Hartley, R. & R. 1 39.
(2) R. v. Carr, R. & R. 198; B. v. Hoggins, R. & R. 145; R. v. Tite, L. & C. 29;

30 L. J. (M. C.) 142. Sec also, R. v. Turner, I Cox, 551.
(3, R. v. Macdonald, L. & C. 85; 31 L. J. (M. C) 67.
(4) R. v Bailey, 12 Cox, C. C. R. 56.
(5) R v. Tite, supra.
t6) R. v. Bowers, L. R., f C. C. R. 41; 35 L. J. (M. C, 206 ; R. v. Maybe, IL

Cox, 150 ; R. v. Marshall, l1 Cox, 490.
(7) R. v. Negus, L. R., 2 C. C.R. 31; 42 L. J. (M. C ) 62.
(8) See Rem. of Bovill. C. J., and Blackburn, J., L. R , (C. C. R.) 35.
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discretion, and it being his duly to pay over the amounts received by him to A.
and B., as soon as he had received them. Held, that C. was not employed in the
capacity'of a clerk or servant to A. and B 1l> lu view of the fact that Ç. was
bound to pay over the amounts collected as sion as he received them, it seems
likely that if he failed to do so and converted them to his own use or omitted to
properly account for them, he might, now, be held criminally liable, under
article 308, ante, or under article 310, ante, if that part of the transaction, which
made it his duty to pay over the collections as soon as received, were in the
shape of a direction in writing.

The employment need not be permanent, A. agreed to let B., (when he had
nothing else to do), carry out parcels, for which work B. was to be paid what-
ever A. pleased. During the course of this employuient,* A. gave B. an order to
receive £2, which B. collected and converted to his own use. B. was held to
be a servant within the meaning of the act: 12) and where a drover who was
employed to drive two cows to a purchaser and receive the purchase price, em-
bezzled. he was held to be a servant (3).

A , a member of, and secretary to, a society fraudulently withheld money
received by him from a member to be paid to the trustees of the society, and,
when prosecuted for embezzlement, was held properly described as 'the clerk
and servant of the trustees. although the money ought in the ordinary course
to have been received by the steward, and although the articles of the society
were not enrolled, and the society, was not conducted strictly according to the
act of parliament. (4 But a mere unpaid treasurer of a friendly society, not
appointed by the trustees of the society is not a clerk or servant of the trustees,
in whom the monies of the society are vested. (5) In Tyree's case, Bovill, C J.,
said, ' The trustees have all the monies of the society vested in them, by
statute, as well as by one of their rules, and the prisoner must account to them;
but this does not make him their servant. The treasurer is an accountable
ôflicer, but not a servant." And previously to the 31 & 3Z Vict. c. I 16, (which
made a' co-partner or co-owner indictable for stealing partnership or joint
property),-the secretary, (also a niember) of a friendly,society established under
the 18 & 19 Viet c. 63, for which no trustees had been'appointed could not be
convicted on an indictment for embezzling the sdciety's monies, the property
in the monies being laid in A. B. (one of the members of the society), and
others, (the rest of the members) and the prisoner being described as the servant
of A. B. and the others ; because the " others " would have comprised himself,
and the indictment would thus have charged him, as his own servant, with
embezzling his own money. (6)

It bas been held that, in England, a person cannot be convicted as clerk or
servant to a society which, by reason of administering an unlawful oath to its
members, is an unlawful combination and confederacy. (7)

A society in the nature of a friendly society, (although not enrolled or certilied
under the Friendly Societies Act), some of whose rules are in restraint of trade,
and therefore void, is not an illegal society in the sense of being disabled from
prosecuting a servant for stealing its funds. (8)

(li R. v. Hall, 13 Cox, 49.
(2) R. v. Spencer, R. & R. 299 ; R. v. Smith, R. & R. 516.
(3) R. v. Hughes, 1 Moo. C. C. 370.
(4) R. v. Hall, 1 Moo. C.C., 474 ; R. v. Miller, 2 Moo. C. C. 249 ; R. v. Proud,

L. & C 97 ; 31 L. J. (M. C.) 71.
(5) R. v. Tyree, L. R. 1 C. C. R. 177 ; 38 L. J. (M. C.) 58 ; See article 311,

ante, as to theft by partners and co-owners
16) R. v. Diprose, 11 Cox, 185 ; R. v. Taffs, 4 Cox, 169 ; R. v. Bren, L. & C.

346 ; 33 L. J. (M. C.) 59.
(7) R. v. Hunt, 8 C. & P. 64?. Sec, as to unlawful oaths, etc, articles 120,

121 and 122 and remarks thereon, ante pp. 64, 65 and 66.
(8) R. v. Stainer L. R., t C. C. R. 230 ; !9 L. J. (M. C.) 51.
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The usual presumptive evidence of the misappropriation, by a clerk, of money,
etc., received by him on his employer's account is that he has never accounted
to his master for the money, etc., so received by him. or that he denied having
received it. Where it was the servant's duty to account for and pay over at
stated times, the money received by him, his not doing so wilfully was held to
be an embezzlement ; (1) and would now be theft. And even where no precise
time could be fixed at which it was the defendant's duty to pay the monevs
over, his not accounting for them, if found by the jury to have been done frau-
dulently, was held to be equally an embezzlement. (2)

" It is not sufficient to prove a general deficiency in account. Some specific
sum must be proved to be embezzled, in like manner as, in larceny, some parti-
cular article must be proved to have been stolen." (3)

With reference to prosecutions against, government and municipality em-
ployees under articles 319 (c.), and 321 the property in the thing in question
may be laid in Her Majesty or the municipality, as the case may be. (See Article
623, post.)

320. Agents and attorneys.-Every one is guilty of an indictable
offence and liable to fourteen years' imprisonment who steals anything
by any act or omission amounting to theft under the provisions of
sections thfee hundred and eight, three hundred and nine and three
hundred and ten.

See ante, pp. 287, and 288 ante.

321. Public servants refusing to deliver up chattela books, &e.
lawf'luly demande.-Every one is guilty of an indictable offence and
liable to fourteen years' imprisonment who, being employed in the
service of Her Majesty or of the Government of Canada or the
Government of any province of Canada, or of any municipality, and
intrusted by virtue of such employment with the keeping, receipt,
custody, management or control of any chattel, money, valuable
security, book, paper, account or document, refuses or fails to deliver
up the same to any one apthorized to demand it. R.S.C., c. 164, s. 55.

See article 3 (cc) ante for definition of " Valuable Security."

322. Tenants and iogers.-Every one who steals any chattel or
fixture let to be used by him or her in or with any house or lodging
is guilty of an indictable offence and liable to two years' imprison-
ment, and if the value of such chattel or fixture exceeds the sum of
twenty-five dollars to four years' imprisonment. R.S.C., c. 164, s. 57.

The indictment for an offence against this section may be in the same form
as if the offender were not a tenant or lodger. (See article 625, posi.) As to
wilful injuries to houses, etc., by tenants, &c. See article 504, post.

323. Testamentary instruments.-Every one is guilty ofan indict-
able offence and liable to imprisonment for lifo who, either during
the life of the testator or after his death, steals the whole or any part

(1) R. v. Jackson, 1 C. & K. 384.
(2) R. v. Welch, 1 Den. 199 ; 2 C. & K. 296 ; B. v. Wortley, 2 Den. 333 ; 21

L. J. (M. C.) 44.
(3) Rem. of Alderson, B , in R. v. Lloyd Jones, 8 C. -& P. 288. See, akzo, Il. v.

Chapman, 1 C. & K. 119 ; R. v. Wolstenholme, 11 Cox, 313.
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of a testamentary instrument, whether the same relates to real or
personal property, or to both. R.S.C., c. 164, s. 14.

A " testamentary instrument" includes will, codicil, or other testamentary
writing or appointment, as well during the life of the testator whose testamentary
disposition it purports to be as after his death, whether the saine relates to real
or personal property, or both. (See article 3 çaa), (ante.)

324. »ocuments or titie to iands or goodr-Every one is guilty of
an indictable offence and liable to three years' imprisonment who
steals the whole or any part of any document of title to lands or goods.
R.S.C., e. 164, s. 13.

The expression " document of tille Io goods " includes any bill of lading, India
warrant, dock warrant, warehouse-keeper's certificate, warrant or order for the
delivery or transfer of any goods or valuable thin'g, bought and -sold note or any
other document used in the ordinary course of business as proof of the possessign
or control of goods, authorizing or purporting to authorize, either by~endorge-
ment or by delivery, the possessor of such document to transfer or receive any
goods thereby represented or therein mentioned or referred to. (Art. 3 (g), (aite.)

The expression " document of tille to lands " includes any deed. map, paper
or parchment, written or printed, or partly written and partly printed, being or
containing evidence of the title, or any part of the title, to any real property, or
to any interest in any real property, or any notarial or registrar's copy thereof,
or any duplicate instrument, memorial, certificate or document authorized or
required by any law in force in any part of Canada respecting registration of
titles and relating to such title. (Art. 3 (h), (ante.)

The above delinition of " document of title to goods " is exactly the saine as
is contained in the Imperial statute, 24-25 Vict., c. 96, sec. 1.

325. ludietal or oMeiai documents, ete.-Every one is guilty of
an indictable offence and liable to three year' imprisoniment who
steals the whole or any part of any record, writ, return, affirmation,
recognizance, cognovit actionem, bill, petition, answer, decree, panel,
process, interrogatory, deposition, affidavit, rule, order or warrant
of attorney, or of any original document whatsoever of or belonging
to any court of justice, or relating to any cause or matter begun,
depending or terminated in any such court, or of any original docu-
ment in any wise relating to the business of any office or employment
·under Her Majesty, and being or remaining in any office appertain-
ing to any court of justice, or in any government or public office.
R.S. C., c. 164, s. 15.

See article 353, posi, by which the saine punishment is awarded, for fraudu-
lently destroying, cancelling concealing or obliterating any document of title or
any valuable security, testamentary instrument or judicial, official, or Cther
document, as for stealing any of them.

326. steaUing pont letter bagus, et.-Every one is guilty of an
indictable offence and liable to imprisoument for life, or for any terrm
not less than three years, who steals-

(a.) a post letter bag ; or
(b.) a post letter from a post letter bag,. or from any post office,

or from any officer or person employed in any business of the post
office of-Canada, or from a mail; or
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(c.) a post letter eontaining any chattel, money or valuable
security; or

(d.) any chattel, money or valuable security from or out of a post
letter. R.S.C., c. 35, ss. 79, 80 and 81.

327. Every one is guilty of an indictable offence and liable to
imprisonment for any term not exceeding seven years, and not leýs
than three years, who steals-

(a.) any post letter, except as mentioned in paragraph (b) of sec-
tion thrce hundred and twenty-six;

(b.) any parcel sent by parcel post, or any article contained in any
such parcel; or

(c.) any key suited to any lock adopted for use by the Post Office
Department, and in use on any Canada mail or mail bag. R.S.C., e.
35, s. 79, 83 and 88.

328. Every one is guilty of an indictable offence and liable to
five years' imprisonment who steals any printed vote or proceeding,
newspaper, printed paper or book, packet or package of patterns or
samples of merchandise or goods, or of seeds, cuttings, bulbs, roots,
scions or grafts, or any post card or other mailable matter (not
being a post letter) sent by mail. R.S.C., c. 35, s. 90.

See article 4, ante, p. 7 for the deflinitions of post letter etc.
Sce article 624, as to how the ownership of articles stolen is to be laid in the

indictment, etc.
Sec. 89, (which is unrepealed), of the R.S.C. chap. 35, has the following

provision against opening post letters &c ;-

"Every one who unlawfully opens, or wilfully keeps, secretes,
delays or detains, or procures, or suffers tc be unlawfully opened,
kept, secreted or detained, any post letter bag or any post letter,--
whether the same came into the possession of the offender by finding
or otherwise howsoever,-or after payment or tender of the postage
theron, if payable to the person having possession of the same,
neglects or refuses to deliver up any post letter to the person to
whom it is addressed or weho is legally entitled to receive the same,
-is guilty of a misdemeanor."

An offence against this section will be punishable, under article 951, posi, by
five years' imprisonment; seeing that chap. 181, R.S.C.,-relating to punish-
ments,-is repealed.

The taking away and destroying of a post letter in order to suppress inquiries,
supposed, by the defendant, to be made, in it, about her character, was held to
be a larceny of the letter. (1

Taking the mail-bags off the horse during the momentary absence of the
person employed to carry them was held to be a taking from his possession. 12)

. A., with intent to deprive B.,-to whom a letter is addressed,-of such letter,

(t> R. v. Jones, 1 Den. 188; 2 C. & K. 236.
(2> R. v. Robinsori, 2 Stark, N. P. 485.
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and to commit a fraud, induced C., a post-oflice employee, to intercept and hand
over such letter while in course of transmission by post. Held, that A. and C.
were both guilty of larceny of the letter. (1)

329. Election doeuments.-Every one is guilty of an indictable
offence and liable to a fine in the discretion of the court, or to seven
years' imprisonment, or to both fine and imprisonment who steals,
or unlawfully takes from any person having the lawful custody
thereof, or from its lawful -place of deposit for the time being, any
writ of election, or any return to a writ of election, or any indenture,
poll-book, voters' list, certificate, affidavit or report, ballot or any
document or paper made, prepared or drawn out according to or for
the requirements of any law in regard to Dominion, provincial, muni-
cipal or civic elections. R.S.C., c. 8, s. 102; c. 164, s. 56.

Persons wilfully destroying, injuring, obliterat'ng or making erasures, etc.,
in election documents, are punishable, under article 503, with seven years'
imprisoument.

330. steanng ratîway or steamboat tickets.-Every one is guilty
of an indictable offence and liableto two years' imprisonment who
steals any tramway, railway or steamboat ticket or any order or
receipt for a passage on any railway or in any steamboat or other
vessel. R.S.C., c. 164, s. 16.

In an American case, it was held, (under a statute of the State of Minnesota,
making it larceny to steal railroad passenger tickets), that a conductor·may be
indicted for appronriating tickets, sold and issued by a railroad company, and
taken up by the conductor, such tickets, after being thus taken up being the
property of the company. (2)

331. cattie.-Every one is guilty of an indictable offence and
liable to fourteen years' imprisonment who steals any cattle. R.S.C.,
c. 164, ss. 7 and 8.

This article refers to live cattle. The stealing of a dead cow or of any part
or it would be punishable under article 356, posi.

The expression " Cattle " includes any horse, mule, ass, swine, sheep or goat,
as well as any neat cattle or animal of the bovine species, and by whatever
technical or familar name known, and shall apply to one animal as well as to
nany. (Art. 3 (d), (ante.).

Article 499 (B), posi, inflicts the same punishment of fourteen years' imprison-
ment for wilfully destroying or damaging any cattle.

A person who kills a horse, or any other animal included in the above
definition of cattle, with intent, to steal its carcase or skin, elc., is by the terms
of article 307, guilty of stealing it, and liable to fourteen years' imprisoniment,
under the above article, 331.,

Attempts and written threats to kill or injure cattle are punishable, under
articles 500 and 502 by two year's imprisonment.

A. removed sheep from the fold inte the open field, killed them and took away

(1) R. v. James, 24 Q. B. D. 439 ; 59 L. J. l M. C) 96.
(2) State v. Brin, 30 Minu. 522; Rapalge Larc., s. 44.
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the skins. Held that the removing of the sheep from the fold was sullicient to
constitute larceny. il)

An indictment for stealing live animals need not state them to be alive, for
the law will presume them to be so, unless the contrary be stated. If, when
stolen the animal was dead, the fact should be stated ; (2) unless it be an
animal which has the same appellation whether it be alive or dead, in which
case it need not be stated to be dead. (3)

332. StealUng dogs, birds, beasts, ete.-Every one is guilty of an
offence and liable, on summary conviction, to a penalty not exceeding
twenty dollars over and above the value of the property stolen, or to
one month's imprisonment with hard labour, who steals any dog, or
any bird, beast or other animal ordinarily kept in a state of confine-
ment or for any domestic purpose, or for any lawful purpose of profit
or advantage.

2. Every one who, having been convicted of any such offence,
afterwards commits any such offence is liable to three months'
imprisonment with hard labour. RS.C., c. 164, s. 9.

See article 501, post, as to the punishment for wilfully killing' maiming or
injuring any such dog, bird, beast or other animal.

A person who kills any such dog, or any bird, etc., with intent to steal the
carcase, skin, plumage or other part thereof, is, by the terms of article 307, ante,
guilty of stealing it; and will therefore be punishable under the above article, 332.

333. Pigeons.-Every one who unlawfully and wilfully kills,
wounds or takes any house-dove or pigeon, under such circumstances
as do not amount to theft, is guilty of an offénce and liable, upon
complaint of the owner thereof, on summary conviction, to a penalty
not exceeding ten dollars over and above the value of the bird.
R.S.C., c. 164, s. 10.

See remarks of English Commrs., at p. 268, ante.
See also the first clause of article 304, ante, under which tame pigeons, while

in a dovecote, or on their owner's land are capable of being stolen. The punish-
ment would be under article 332, ante, article 501 post, provides for the punish-
ment of injuries to birds, etc.

334. Oysters.--Every one is guilty of an indictable offence and
liable to seven years' imprisonment who steals oysters or oyster
brood.

2. Every one is guilty of an indictable offence and liable to three
months' imprisonment who unlawfully and willfully uses any dredge
'or net, instrument or engine whatsoever, within the limits of any
oyster bed, laying or fishery, being the property of any other person,
and sufficiently marked out or known as such, for the purpose of
taking oysters or oyster brood, although none are actually taken, or
unlawfully and willfully with any net, instrument or engine, drags
upon the ground of any such fishery.

(1) R. v. Rawlins, 2 East, P. C. 617.
(2) R. v. Edwards, R. & R. 497; R. v. Halloway, 1 C. & P. 128; R. v. Williams,

1 Moo. C. C. 107.
(3) R. v. Puckering, I Moo. C. C. 242.
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3. Nothing herein applies to any person fishing for or catching
any swimming fish within the limits of any oyster fishery with any
net, instruments or engine adapted for taking swimming fish only.
R.S.C., c. 164, s. 11.

Article 619 (e), posi, provides that for an offence under the above section it
shall be sufficient if the indictment describes the oyster bed, etc., by name or
otherwise, without stating it to be in any particular county or place.

335. Thingt nixed to bnladnge or iand.-Every one is guilty of
an indiétable offence and liable to seven years' imprisonment who
steals any glass or woodwork belonging to any bulding whatsoever,
or any lead, iron, copper, brass or other metal, or any utensil or fiK-
ture, whether made of metal or other material, or of both, respecti-
vely fixed in or to any building whe8tsever, or any thing made of
metal fixed in any land, being private property, or for a fence to
any dwelling-house, garden or area, or in any square or street, or in
any place dedicated to public use or ornament, or in any burial ground.
R.S.C., c. 164, s. 17.

See the English Commrs' remarks at p. 268, ante, and-also seuvrticle 303, ante.

An unfinished building intendeïd as a cart-shed, boarded up or ail sides, and
with a door with a lock on it, and the frame of a roof with looQe gorse thrown
upon it, it not being yet thatched, was held under the English Statute on this
subject to be a building. (1)

An indictment for stealing lead flxed to a certain wharf was held to be
sufficient, the whartbeing proved to be in fact a building. (2)

It was held that a church yard was a place dedicated to public use, and that
it was larceny to take away brass aflixed to a tomb stone in the church yard ; ai-
though, at that time, the words " or in any burial ground " were not in the Englih
Statute; (3) and it has been held that the stealing of a copper sun-dial fixed on
the top of a wooden post in a church yard was within the statute. (4)

336. steaung trees, etc.-Every one is guilty of an indictable
offence and liable to two years' imprisonment who steals the whole
or .ny part of any tree, sapling or shrub, or any underwood, the
thing stolen being of the value of twenty-five dollars, or of the value
offive dollars if the thing stolen grows in any park, pleasure ground,
garden, orchard or avenue, or in any ground adjoining or belonging
to any dwellinghouse. R.S.C., c. 164, s. 18.

337. Every one who steals the whole or any part of any tree,
sapling or shrub, or any underwood, the value of the article stolen,
or the amount of the damage done, being twenty-five cents at the
least, is guilty of an offence and liable, on summary conviction, to
a penalty not exceeding twenty-five dollars over and above the value
of the article stolen or the amount of the injury done.

2. Every one who, having been convicted of any such offence,

(1) R. v. Worrall, 7 C. & P. 516.
(2) R. v. Rice, Bell, 87; 28 L. J. (M. C.) 64.
(3) R. v. Blick, 4 C. & P. 377.
(4) R. v. Jones, Dears, & . 555 ; 27 L. J. (M. C.) 171.
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afterwards dommits anysuch offenceis liable, on summaryconviction,
to three months' imprisonment with hard labour.

3. Every one who, having been twice convicted of any such offence,
afterwards commits any such offence is guilty of an indictable offence
and liable tofive years' imprisonment. R S.C., c. 164, s. 19.

The words I adjoining any dwelling-house " have been held to import actual
contact ; and that therefore ground separated from a house by a narrow waik,
and paling, wall, or gate, was not within their meaning. (1)

The injury must be the actual injury to the tree itself, and does not inclule
consequential damage ; and where the evidence that the actual injury don. to
certain trees by the defendant was less than the statutable amount but that the
injury done would necessitate the stubbing up and replacing part of an old lhedge
at an expense greater than the statutable amount, it was nevertheless held in-
sufficient. (2)

As to wilful destruction of or damage to trees, vegetables plants, etc.. see
articles 508, 509, and 510, post.

33§. Timber Found Adrift.-Every one is guilty of an indietable
offence and liable to three years' imprisoument who-

(a.) without the consent of the owner thereof:
(i.) fraudulently takes, holds, keeps in his possession, collects,

conceals, receives, appropriates, purchases, sells or causes or procures
or assists to be taken possession of, collected, concealed, received,
appropriated, purchased or sold, any timber, mast, spar, saw-log or
other description of lumber wbich is found adrift in, or cast ashore
on the bank or beach of, any river, stream* or lake ;

(ii.) wholly or partially defaces or adds or causes or procures to
be defaced or added, any mark or number on any such timber, mnast,
spar, saw-log or other description of lumber, or makes or causes or
procures to be made any false or counterfeit mark on any such
timber, mast, spar, saw-log or other description of lumber; or

(b.) refuses to deliver up to the proper owner thereof, or to the
person in charge thereof, on behalf of such owner, or authorized by
sucb owner to receive the same, any such timber, mast, spar, saw-
log or other description of lumber. R.S.C., c. 164, s. 87.

See Article 708, post, as to evidence of ownership etc.

339. Stealing fences utiles and gates.-Every one who steals any
part of any live or dead fence, or any wooden post, pale, wire or rail
set up or used as a fence, or any stile or gate, or any part thereof
respectively, is guilty of an offence and liable, on summary convic-
tion, to a penalty not exceeding twenty dollars over and above the
value of the article or articles so stolen or the amount of the injury
done.

2. Every one who, having been convicted of any such offence,
afterwards commits any suchi offence is liable, on summary conviction,
to three months, imprisonment with hard labour. R.S.C., c. 164.s. 21.

(1) R. v. Hodges, M.& M. 341.
j2) R. v. Whiteman Dears, 353 ; 23 L. J. (M. C.) 120.
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340. FaIung tosatisfy justice tInt possession of tree&c. is lawful.
-Every one who, having in his possession, or on his premises with
his knowledge, the whole or any part of any tree, sapling or shrub,
or any underwood, or any part of any live or dead fence, or any
post, pale, wire, rail, stile or gate, or any part thereof, of the value
of twenty-five cents at the least, is taken or summoned before a
justice of the peace, and does not satisfy such justice that he came
lawfully by the same, is guilty of an offence and liable, on summary
conviction, to a penalty not exceeding ten dollars, over and above
the value of the article so in his possession or on his premises.
RS.C., c. 164, s. 22.

341. steaitng roots piants, &c.-Every one who steals any plant,
root, fruit or vegetable production growing in any garden, orchard,
pleasure ground, nursery ground, hot-house, green- house or conser-
vatory is guilty of an offence and liable, on summary convietion, to
a penalty not exceeding twenty dollars over and above the value of
the article so stolen or the amount of the injury done, or to one
month's imprisonment with or without hard labour.

2. Every one who, having been convicted of any such offence,
afterwards commits any such offence is guilty of an indictable
offence and liable to three years' imprisonient. R.S.C., c. 164, s. 23.

342. Every one who steals any cultivated root or plant used for
the food of man or beast, or for medicine, or for distilling, or for
dyeing, or for or in the course of any manufacture, and growing in
any land, open or inclosed, not being a garden, orchard, pleasure
ground, or nursery ground, is guilty of. an offence and liable, on
sumnary conviction, to a penalty not exceeding five dollars over and
above the value of the article so stolen or the amount of the injury
done, or to one month's imprisonment with hard labour.

2. Every one who, baving been convicted of any such offence,
afterwards eommits any such offence is liable to three months'
imprisonment with hard labour. R.S.C., c. 164, s. 24.

343. steauIng ores or metais.-Every one is guilty of an indict-
able offence and liable to two years' imprisonment who steals the
ore of any metal, or any quartz, lapis calaminaris manganese, or
mundic, or any pieceý of gold, silver or other metal, or any wad,
black cawk, or black lead, or any coal, or cannel coal, or any marble,
stone or other mineral,from any mine, bed or vein thereof respectively.

2. It is not an offence to take, for the purposes of exploration or
scientific investigation, any specimen or specimens of any ore or
mineral from any piece of ground uninclosed and not occupied or
worked as a mine, quarry or digging. R.S.C., c. 164, s. 25.

Article 312, ante, has reference to fraudulently concealing from a partner in a
mining claima any gold or silver taken from such claim ; and article 354 provides
the punishment for any such concealment.

See article 571, posl, with reference to warrants to search unlawfully depo-
sited gold or tilver whicli has been mined, etc.
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344. steaUing roin the person.-Every one is guilty of au indict-
able offence andsliable to fourteen years' imprisonment who steals
any chattel, money or valuable security from the person of another.
R.S.C., c. 164, s. 32.

To constitute this offence, the thing must be taken either from the person or
the prosecutor, or in his presence. (1) The taking from the persondistinguishes
this offence from simple theft; and it differs from robbery in the fact that,although the taking is from the person, it is not accompanied with violence or
so done as to put the owner or possessor of the thing in fear.

If the goods have not been completely severed from the person of the prose.
cutor or completely taken into the physical possession of the offender, it seems
that it will not be sufficient to constitute this offence, although the moving of
the thing may, under the terms of sub-section 4 of article 305, ante, be suflicient
to constitute simple theft.

Where A. drew a book from the inside of B's coat pocket about an inch above
the top of the pocket, but, whilst the book was still about B's person, B. sud.
denly put up his hand, when A. let go his hold and the book dropped back into
the pocket. Hfeld not to constitute stealing from the person, but it was held to
be a simple larceny. (2)

A's watch, (which he carried in his vest pocketl, was fastened to a chain, the
other end of which was passed through a button-hole of the vest and kept there
by a watch-key. I). took the watch out of A's vest pocket and forcibly drew
the attached chain and key out of the button-hole, but the key, after passing
clear of the button-hole, caught upon a button on another part of the vest, and
A's hand being, at that moment, seized, the watci and chain fell from his band
and remained there, suspended to the button on which it caught. Held, to be
such a severance as amounted to stealing from the person ; <3) and where the
defendant snatched at a lady's ear-ring, and succeeded in separating it from the
ear and it was afterwards found among the curls of her hair, it was held to be a
severance. (4)

Where a man went to bed with a prostitute, and she, while he was asleep,
stole the watch, which he had left in bis hat on the table, it was held to be a
stealing in a dwelling-house, and not a stealing from the person. (5)

345. steainug in dwenitng bouses.-Every one is guilty of an
indictable offence and liable to fourteen years' imprisonment who-

(a.) steals in any dwelling-house any chattel, môney or valuable
security to the value in the whole of twenty-five dollars or more; or,

(b.) steals any chattel, money or valuable security in any dwelling-
house, and by any menace or threat puts any one therein in bodily
fear. R.S.C., c. 164, ss. 45 and 46.

The things stolen must be under the protection of the bouse, and in order to
bring the offence within the operation of clause (a) they must be of the value of
$25; or, if they are of less than that value, they must be stolen by some menace
or threat putting some one in the house in bodily fear, in which case it will
come within clause (b).

(1) B. v. Francis, 2 Str. 1015; R. v. Grey, 2 East, P. C. 708 ; R. v. Hamilton,
8 C. & P. 49.

(2) R. v. Thompson, 1 Mood. 78.
(3) R. v. Simpson, Dears. 621 ; 24 L. J. (M. C.) 7.
(4) R. v. Lapier, 1 Leach, 320.
(5) R. v. Hamilton, 8 C. & P. 49.
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Where a person in bis own dwelling-house stole from another person goods of
the value of £5, it was held to constitute, under the English statute : the offence
of stealing in a dwelling-house. (1)

A. a lddger, invited B. an acquaintance, to sleep at his lodgings, (without the
knowledge of C., the landlord of the house, and during the night, A. stole B.'s
watch from the bed's head. ie/d, that A. was properly convicted of stealing in.
the dwelling-house. (2)

If, although the stealing take place in a bouse, the thing be under the
protection of the person of the prosecutor, at the time it is stolen, the offence
will not, in that case, come within the meaning of the article ; as, for instance,
where the defendant procured money to be given tohim fora particular purpose
and then ran away with it; (31 or, where the prosecutor, by means of the ring
dropping trick, was induced to lay down his money upon a table, and the
defendant took up the money and went ont ot the bouse and carried it away. (4)

Goods left at a bouse for a person supposed to reside there will be under the
protection of the bouse and the stealing of them will be within the above
article, if their value amounts to $25 or, if the goods, not being of that value,
are taken by menacing or threatening and putting some one in the house in
bodily fear.

Two boxes belonging to A., who resided at No. 38, Rupert Street, were
delivered by A., a porter, (whether by mistake or -design did not appear) at
No. 33 in the same street ; B. the occupier of the latter bouse, imagining tbat
the boxes were for C., who lodged there, delivered thein to hirn ; C. converted
the contents of the boxes to bis own use and absconded. Held, that the goods
were within the protection of the house, and that C. was rightly convicted -of
stealing in a dwelling-house. (5)

If one, on going to bed, put bis clothes and money by bis bedside, they are
under the protection of the dwelling bouse. and not of the person. (6) It is a
question for the court and not for the jury whether goods are under the protec-
tion of the dwelling-house or in the personal care of the owner. (7)

It seems clear that, under the express words of clause (b), there must be
bodily tear created by an actual menace or tbreat, in order to bring the
offence within that clause.

Upon an indictment for stealing yarn in the process of bleaching it was
proved that some timebefore the stealing, the yarn had been spread out upon the
ground, but had been afterwards taken up from where it was spread out, and
thrown into heaps, in order to be carried into the bouse and that, it was while
it was thus in heaps, that the prisoner stole it. Held, that the case did not corne
within the statute so as to make the defendant guilty of stealhng the yarn while
in the process of bleaching, as it appeared there was no occasion, as part of the
process to leave the yarn on the ground in the state in which it was when taken
y the defendant. (8)
It bas been held that goods remain in a ,stage, process, or progress of

manufacture," though the texture be complete, if they be not yet brought into a
condition for sale.

If the theft ho proved, but not the circumstances necessary to bring the case
within this article the defendant may be found guilty of the simple theft.

(1) R. v. Bowden, 2 Mood. C. C. 285 ; 1 C. & K. 147.
(2) R. v. Taylor, R, & R. 418.
(3) R. v. Campbell, 2 Leach, 264.
(4) R. v. Owen, 2 Leach, 572.
(5 R. v. Carroll, 1 Moo. C. C. 89.
(6) R. v. Thomas, Car. Sup. 295.
(7) Id.
(8) R. v. Hughill, 2 Russ. 225. R. v. Woodhead, t M. & Rob. 549.
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346. stealing by piekoeks, ete.-Every one is guilty of an indic-
table offence and- liable to fourteen years' imprisonment who, by
neans of any picklock, false key or other instrument steals anything
from any receptacle for property locked or otherwise secured.

347. steaung manufactures, etc.-Every one is guilty ofan indic-
table offence and liable to five years' imprisonment who steals, to
the value of two dollars, any woollen, linen, hempen or cotton yarn,
or any goods or articles of silk, woollen, linen, cotton, alpaca or mohair,
or of any one or more of such materials, mixed with each other or
mixed with any other material, while laid, placed or exposed,
during any stage, process or progress of manufacture. in any build-
ing, field or other place. R.S.C., c. 164, s. 47.

34S. Fraudulently disposing of goods entrus ted for manufacture.-
Every one is guilty of an indictable offence and liable tg two years'
imprisonment, when the offence is not within the next preceding
section, who, having been intrusted with, for the purpose-ofmanu-
facture or for a special purpose connected with manufacture, oï· em-
ployed to make, any felt or bat. or to prepare or work up any
-woollen, linen, fustian, cotton, iron, leather, fur, hemp, flax or silk,
or any such materials mixed with one another, or having been so
intrusted, as aforesaid, with any other article, materials, fabric or
thing, or with any tools or apparatus for manufacturing the sane,
fraudulently disposes of the same or any part thereof. R.S.C., c. 164,
s. 48.

349. steaUing from ships, wharves, &ce.-Every one is guilty of
an indictable offence and liable to fourteen years' imprisonment
who-

(a.) steals any goods or merchandise in any vessel, barge or boat
of any description whatsoever, in any haven or in any port of entry
or discharge, or upon any navigable river or canal, or in any creek
or basin belonging to or communicating with any such haven, port,
river or canal ; or

(b.) steals any goods or merchandise from any dock, wharf or quay
adjacent to any such haven, port, river, canal, creek or basin. i.S.C.,
c. 164. s. 49.

This article is to the same efTect as section 63 of 24-25 Vic., c. 96,

It appears that the " goods " or "merchandise"' mentioned in this article
mean such goods and merchandise as are usually lodged in vessels or on wvharves
or quays. (1> The luggage of a passenger going by steamboat is within the
enactment. (2)

The words of the article are I in any vessel," etc.; and, therefore, in order to
bring an offender within its ternis, it will be immaterial whether or not the
defendant has succeeded in getting the goods away from*the ship, if there has
been a suflicient asportation to constitute theft ; but, in order to bring a case
within clause (b) of the article, it wili be necessary to prove more than a simple

(1) R. v. Grimes, Fost. 79 n; R. v. Leigh, I Leach, 52.
(2) R. v. Wright, 7 C. & P. 159.
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theft; for the words there are "from any dock," etc., to satisfy which there must
be an actual removal of the thing from the dock, etc.. in the saime manner as in
the case of an indictment for stealing from the person. (I)

350. steauing wreck.-Every one is guilty of an ind ictable offence
and liable to seven years' imprisonment who steals any wreck, RS.C.,
c. 81; s. 36 (c).

See article 3 (dd), an:e, for the definition of - wreck."

351. stealing on ranways.-Every one is guilty of an indictable
offence and liable to fourteen years' imprisonment who steals anything
in orfrom any railway station or building, or from any engine, tender
or vehicle of any kind on any railway.

If the whole offence be not proved, the jury may, if the evidence warrants it,
bring in a verdict of guilty of an attempt. (Sqerticle 711, post).

352. Stealing hialngs deposited tu Indian graves,-Every one who
steals, or unlawfully injures or removes, any image, bones, article or
thing deposited in or near any Indian grave is guilty of au offence
and liable, on summary conviction, for a first offence to a penalty
not exceeding one hundred dollars or to three months' imprisonment,
and for a subsequent offence to the same penalty and to six months'
imprisonment with bard labour. R.S.C., c. 164, s. 98.

353. Destroyin. documents.-E very one who destroys, cancels,
conceals or obliterates any document of title to goods or lands, or any
valuable security, testamentary instrument, or judicial, official or other
document, for any fraudulent purpose, is guilty of an indictable
offence and liable to the same punishment as if he had stolen such
document, security or instrument. R.S.C., c. 164, s. 12.

See article 3 g), (h), (aa), and (ce), for definitions of " document of titie to
goods," " document of title to lands," " testamentary instrument," and ' valuable
security."

The stealing of testamentary instruments is punishable under article 323, of
documents of title to land or goods, by article 324, and of judicial or official
documents under article 325, ante.

354. Frauduient concealment of property.-Every one is guilty
of an indictable offence and liable to two years' imprisonment who,
for any fraudulent purpose, takes, obtains, removes or conceals any-
thing capable of being stolen.

355. Bringing stolen property luto Canada.-Every one is guilty
of an indictable offence and liable to seven years'imprisoument who,
having obtained elsewhere than in Canada any property by any act
which if done in Canada would have amounted to theft, brings such
property into or bas the same in Canada. R.S.C., c. 164, s. 88.

This article is to the same effect as section 269 of the English Draft Code.
For definition of - property " see article 3 (v), ante.

(1) Arch. Cr. Pl. & Ev. 47!.
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See article 314, anle as to receiving in Canada goods stolen or obtained out
of Canada, by any indictable offence.

356. SteaUn- things not otherwise provided for.-Every one is
guilty of an indictable offence and liable to seven years' imprison-
ment who steals anything for the stealing of wbich no punishment
is otherwise provided or commits in respect thereof any offence for
which he is liable to the same punishment as if he had stolen the
same.

2. The offender is liable to ten years' imprisonment if he has been
previously convicted of theft. R.S.C., c. 164, ss. 5, 6 and 85.

See article 628, post, as to requirements in indictmnent charging a previous
conviction, and article 676, post, as to procedure thereon.

357. Additional punishment when valne exceeds two hundred
dollars.-If the value of anything stolon, or in respect of which any
offence is committed for which the offender is liable to the sane
punishment as if lie had stolen it, exceeds the sum of two hundred
dollars the offender is liable to two years' imprisonment, in addition
to any punishment to which he is otherwise fiable for such offence.
IR.S.C., c. 164, s.;86.

PART XXVII.

OBTAINING PROPERTY BY FALSE PRETENSES
AND OTHER CRIMINAL FRAUDS AND

DEALINGS WITH PROPERTY.

FALSE PRETENSES.

358. Denniton.-A false pretense is a representation, either by
words or otherwise, of a matter of fact either present or past, which
representation is known to the person making it to be false, and
which is made with afraudulent intent to induce the person to whom
it is made to act upon such representation.

2. Exaggerated commendation or depreciation of the quality of
anything is not a false pretense, unless it is carried to such an
extent as to amount to a fraudulent misrepresentation of fact.

3. It is a question of fact whether such commendation or depre-
ciation does or does not amount to a fraudulent misrepresentation
of fact.

The above article is in the exact words of section 270 of the English Draft Code.

359. Punishment for obtalning by faise pretenses.-Every one is
guilty of an indictable offence and liable to three years' imprisonment
who, with intent to defraud, by any false pretense, either directly or
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through the medium of any contract obtained by such false pretense,
obtains anything capable of being stolen, or procures anything
capable of being stolen to be delivered to any other person than
himself. RS.C.,.c. 164, s. 77.

As stated by the Royal Commissioners, (1) it was necessary to assign separate,
provisions to this offence, although in point of mischief and moral guilt, it is
much the same as theft.

The distinction between it and theft seers to be that, in theft, the owner
of the thing, in question has no intention to part with his property therein to the
person obtaining it, while in the case of an obtaining by false pretenses he bas
an intention to part with the thing, but his consent to part with it is brought
about by the false pretense made to him (2). " If, said ' Parke, B.,' a person,
through the fraudulent representations of another, delivers to him a chattel,
intending to pass the property in it, the latter cannot be indicted for larceny, but
only for obtaining the chattel under false pretenses." (3)

The cases already cited under the head oftheft that if a servant, (acting under
a generai authority co-equal with his master's), intentionally parts with his
master's property, under a misconception fraudulently induced by false repre-
sentations as to the real facts, such property is not said to be stolen, but obtained
by false pretenses ; but, if the servant, having only a limited authority, and
being precluded from parting with the property, is, nevertheless, tricked out of
it, the offender thus obtaining it is guilty of theft ; because the master has never
consented to nor authorized the parting with it. (4)

To constitute the crime of obtaining by false pretenses there must be ; 1, a
false statement, which represents, as existing, something which does not exist,
or which represents, as having happened or existed, something whicb bas not
happened or bas not existed ; 2, the offender must also have known at the
time of making the false statement or representation that it was false ; and 3,
the goods in question must have been parted with in consequence of and through
the false representation.

If a man represents as an existing fact that which is not an existing fact (5),
and so gets the money or chattels of another, that is a false pretence (6), it
being for the jury to say whether or not the defendant, at the time he did the
act, had guilty knowledge of the quality of such act ; (7) and " whether or
not the pretences used were the means of obtaining the property." (8) For
instance, there is a false pretence where a person goes to a shop and says
'that he is sent by some particular customer for such and such goods,' which,
upon the faith of what he says, are handed to him ; or where the secretary of
a benelit society obtains money fron one of its members by representing that a
certain amount, exceeding that actually due, is owing by such member to the
society (9) ; or where money is obtained by means of a begging letter setting
forth false statements as to the naine and circumstances of the accused (10)

(1) See Remarks of Royal Commissioners, at p. 272, ante.
(2) White v. Garden, 10 C. B. 927 : Reg. v. Barnes, 2 Den. C. C. 59.
(3) Powell v. Hoyland, 6 Exch. 70 ; R. v. Adams, Russ. & Ry. 225.
(4) Reg. v. Prince, L. R. 1 C. C. 150.
(5) The offence " is constituted by the pretence that something bas taken

place which in fact bas not taken place ; " per Kelly, C. B., Reg. v. McGrath
L. R. 1 C.C. 209.

(6) Reg. v. Woolley, 1 Den. C. C 559 ; Reg. v. Welman, Dears, 188 Reg. v.
Archer, Dears. 449 ; Reg. v. Thompson L. & C. 233 ; Reg. v. Lee, L. & C. 309.
Reg. v. Kerrigan, L. & C. 383.

(7) R. v. Francis, L. R. 2 C. C. 128.
(8) 2 Russ. Cr. 3 Ed. 289 n.
(9) Reg. v. Woolley, 1 Den. C.C. 559.
(10) Reg. v. Jones, 1 Den. C.C. 551.
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or where A, the accused, falsely represents that he is connected with B., a
person of known opulence, and on the faith of such representation obtains for
himself property (1) ; or wliere G., by fraudulently pretending that a genuine
£1 Irish bank-note is a £5 note, obtains from D. the full value of a £5 note in
change (2) ; or where E. with intention to defraud pays for goods by a cheque,
stating that lie wishes to pay ready money for them, but knowing at the tin)
that lie lias only-a nominal balance at the bank on which the cheque is drawn,
that lie lias no power to overdraw his account. and not intending to pay money
in to meet the clieque. j3)

There must be a knowingly false statement of a supposed by-gone or existing
fact made with intent to defraud, and an obtaining of the money by means of
that representatibn (4). A mere representation as to some future fact or a false
promise by the p*arty charged, that lie will do or means to do a particular act,
will not suflice to constitute a false pretence ; (5) unless it be conjoined with
a,false pretence as to an existing fact. (6)

It is sometimes difllicult to distinguish between a mere breach of warranty or
a false representation, for instance, as to the profits of a business and the
statutory offence of obtaining or attempting to obtain money by false pretences.
It was held in the case of Reg. v. Bryan that if goods of a certain kind be sold
under a misrepresentation knowingly made as to tlheir value,-though not of a
definite fact,-the statutable offence of obtaining money by false pretences will
7101 have been committed. " The legislature," observed Lord Campbell, C. J.,
" could not have intended to make it an indictable offence for a seller to exag-
gerate the quality of the goods he is selling, any more than to make criminal
the act of a purchaser who strives during the bargain to depreciate their quality,
and so induces the seller to part with the goods at a lower price." (7) And
Coleridge, J., expressed himself similarly. " It is," he said, " a safe rule, tlat
where the false representation applies merely to the quality, and is in the nature
of exaggeration on the one hand, or depreciation on the other, which may take
place between parties even in tolerably honest transactions, the statute does not
apply

Where a manufacturer's foreman vho was in the habit of receiving, froni lis
master, money to pay the workmen, obtained from him,-by means of false
written accounts of the men's earnings,-more than the men had really earned
and more than lie paid them, the judges held this to be within the statute; thev
said that all cases where the false pretence creates the credit are within the act;
and liere the defendant would not have obtained the excess over what. was
really due to the workmen were it not for the false pretence made by the false
account delivered by him to the master. (8)

It was A.'s duty to ascertain daily the amount of dock dues payable byB., his
master, and to apply to C., his masters' cashier for the amount and then pay it
in discharge of the dues. On one occasion by falsely and knowingly repre.
senting to C. that the amount was larger than it really was, A. obtained from
C. this larger amount, and then paid the real amount due appropriating the
difference to his own use. Ield, not larceny, but obtaining money by false
pretences. (9)

A. obtained goods by falsely stating that lie wanted them for B. who was a

(1> Reg. v. Archer, Dearsl. 449.
(2) Reg. v. Jessop, Dearsl. & B., 442. See also Reg. v. Evans, Bell C. C. 187.
(3> Reg. v. Hazelton, L. R. 2 C. C. 134.
(4) Reg. v. Welman, Dears. 198 ; Reg. v. Hewgill, Dears. 315; Reg. v. Bulmer,

L. & C. 476 ; Reg. v. Giles. L. & C. 502.
(5) Reg. v. Johnson; 2 Moo. C. C. 254.
(6) Reg. v. Jennison, L. & C. 157.
(7) R. v. Bryan, Dears. & B. 265.
t8) R. v. Witchell, 2 East, P. C. 830.
(9) R. v. Thompson, L. & C..233 ; 32 L. J. (M. C.) 57.
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person whom he would trust with £1001), and who went out to New Orleans
twice a year to take goods to his sons. Held, a suflicient false pretence. (1)

Obtaining as a lòan,-from the drawer of a bill accepted by the prisoner and
negociated by the drawer,-part of the amount, for the purpose of paying the
bill under the false pretence that the prisoner was ready with the rernainder of
the amount, was held to be an offence within the statute, the prisoner being
shewn not to be prepared with the remainder of the amount of the bill and not
intending to so apply the money obtained from the drawer. (2)

Where A. obtained goods from B. by a false statement that a bill,-drawn
on and accepted by himself, and purporting to be payable at the London and
Westminster Bank, which bill he gave to B. for the price of the goods-would
be paid at the bank the next .day, and that he had made arrangements for it,
this was held to be a sufficient false pretence. (3)

A. the secretary of an Odd Fellows' Lodge told B., a member that he owed
the lodge 13 s 6 d., and thereby obtained that sum from him fraudulently,
whereas B. owed 2 s. 2 d. only. Held, rightly convicted of obtaining monev by
false pretences. (4>

A creditor who wilfully and fraudulently represents to a third person, who
holds money of his debtor, that a larger sum is due to him from the debtor than
is really the case, and thus obtains from sucli third person payment of the larger
sum, was held guilty of a false pretence within the statute, and that too, although
lie had obtained a judgment by default, not set aside, against his debtor for the
larger amount. (5)

Where A. obtained money from B., a woman, under the threat of an action
for breach of promise of marriage, he, A., being, in fact, a married man, already,
an indictment, charging that he had falsely pretended that ,he was entitled to
maintain an action against B. for the breach of promise was held by Maule, J.,
to be good. (6)

An indictment, charging A. with obtaining money from B, whose- husband
had run away, by falsely pretending, to B., that she, A., had power to bring
back B's husband was held good. (7)

A. pretended to be carrying on an extensive business as a surveyor and house
agent, and thereby induced B, to deposit with him £25 as a security for his, B's
fidelity as a clerk, whereas A. was not carrying on any business as a surveyor
or house agent. lleld to be a false pretence. (8)

A municipality having provided some wheat for the poor. A. obtained an
order for fifteen bushels, described as " three of golden drop, three of fife, nine
of milling wheat." Some days afterwards he went back, and represented that
the order had been accidentally destroyed, when another was given to him.
He then struck out of the first order " three of golden drop, three of fife," and,
presenting both orders, obtained, in all, twenty-foúr bushels. The indictment
charged that A. unlawfully, fraudulently, and knowingly, by false pretences, did
obtain an order from B. one of the municipality of C. requiring the delivery of
certain wheat, by and from one D., and, by presenting the said order to D., did
fraudulently, knowingly, and by false pretences, procure a certain quantity of
wheat, etc., from the said D. of the goods and chattels of the said municipality,
with intent to defraud. Held, that the indictment was sufficient, and not

(1) R. v. Archer, Dears. 449.
(2) R. v. Crossley, 2 M. & Rob., 17.
(3) R. v. Hughes, 1 F. & F. 355.
(4) R. v. Woolley, I Den. 559 ; 3 C. & K. 98 ; 19 L. J. (M. C.) 165.
(5) R. v. Taylor, 15 Cox, 265, 268.
(6) R. v. Copeland, C. & Mar 516.
(7 R. v. Giles, L & C. 502: 34 L. J. (M. C.1 50.
(8) R. v. Crabb, Il Cox, C. C. R. 85.
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uncertain or double, but in effect charged that A. obtained the order, and, by
presenting it, obtained the wheat, by false pretences. (1)

An indictment containing several counts charged A. with obtaining money
under false pretenices, and the evidence went to show that he had, by fraudulent
misrepresentations of the business he was doing in a trade, induced B. to enter
into a partnership agreement, and advanced £500 to the concern; but it did not
appear that the trade was altogether a fiction, or that B. had repudiated the
partnership. The question being whether, upon such evidence, the jury were
bound to convict, it was held that A. was entitled to an acquittal, as it was
consistent with the evidence that B., as a partner., *as interested in the money
obtained. (2)

A., who had been discharged from B's service, went to the store of C. and D.,
and, representing himself as still in the employ of B., who was a customer of C.
and D., asked for goods in B's name, which were sent to B's house, where the
prisoner preceded the goods, and, as soon as the clerk delivered the -parcel,
snatched it from him, saying, " This is for me; I am going in to see B."; but,instead of doing so, walked out of the house with the parcel. Held, that A. was
rightly convicted of obtaining the goods from C. and D , by false pretences. (3)

A. obtained a coat, by falsely pretending that a bill of a coat of the value of
14s. 6d., of which 4s. 6d. had been paid on account, was a bill of another coat
of the value of 22s., which he had had made to measure, and that 10s. only
were due; it was prpved that A's wife bad selected the 14s. 6d. coat for him, at
B's shop, subject to its fitting, on his calling to try it on, and had paid 4s. 6d.
on account, for which she received a bill, in which credit was given for the
4s. 6d., so paid on account On A. calling at B's shop, afterwards, to try on
the coat, it was found to be too small, and he was then measured for one,which he ordered to be made, to cost 22s. On the day named for trying on this
second coat, A. called, and the coat was fitted on by B., who had not been
present on the former occasion ; and the case stated that A., on the coat being
given to him, banded 10s. and the bill of parcels for the 14s. 6d. coat, saying,
" There is 10s. to pay," which bill B. handed to bis daughter, to examine, and
upon that A. put the coat under his arm, and, after the bill of parcels referred
to had been handed to him with a receipt, went away. B. stated that, believing
the bill of parcels to be a genuine bill, and that it referred to the second coat
which was taken away by A., he parted with that coat on payment of the 10s.,
which otherwise he should not have done. Held that there was evidence to go
to the jury, and that the conviction was right. (4)

A. sold to B., a railway pass, representing it to be valid in the hands of B., who
believed it to be transferrable but as a matter of fact it was not transferrable
but only good to carry a particular person, and could not be used, by B., except
by committing a fraud upon the railway company, and at the risk of being, at
any moment, expelled from the train, A. was held guilty of obtaining by false
pretences the money paid to him, by B., for such pass. (5)

The false representation by a person that he is in a large way of business,
whereby he induces another to give him goods, is a false pretence. (6) So also
is the obtaining a loan upon the security of a piece of land, by falsely and frau-
dulently representing that a house is built upon it. (7) And threatening to sue
on a note made in favor of the prisoner, and which he had negotiated but pre-

(1) Reg. v. Campbell, 18 U. C, Q. B. 413.
(2) Reg. v. Watson, U. C. L. J. 73; Dears. & B. 348; 27 L. J. (M. C.) 18.
(3) Reg. v. Robinson, 9 L. C. R. 278.
(4) R. v. Steels, 16 W. R. 341.
(5) R. v. Abrahams, 24 L. C. J. 325.
(6) Reg. v. Cooper, L. R. 2 Q. B. D. 510.
(7) Reg. v. Burgon, 2 U. C. L. J. 138 ; Dears. & B. 11 ; 25 L. J. (M. C.) 105;

Reg. v. Iuppel, 21 U. C. Q. B. 281.



FALSE PRETENSES. 319

tended he was still the holder of, thereby inducing the prosecutor to pay him
is a false pretence. (1)

A prisoner who had obtained money and goods by pretending that a paper
which he produced was the bank note of an existing solvent bank, which he
knew had stopped payment forty years before, was held guilty of obtaining by
false pretences. (?)

Where A. fraudulently misrepresented an Irish bank note of£ 1. to be one of
£. 5, and thereby obtained from B., in change, a larger sum than its value, he
was held guilty of obtaining moncy by false pretences, although B. had the
means of detection at hand, on the face of the note, and although the note was
a genuine one. t3)

If the purchaser intends to buy a particular substance, and the seller passes
off to him a counterfeit,-and money is thus obtained,-that is a false pretence
within the statute. (4) And it may also be donstituted by a fraudulent repre-
sentation as to the quantity of goods sold. For instance, wherc A. having
contracted to sell and deliver to B. a Joad ofcoals at 7d per cwL d4Uvered to
her a load which he knew weighed only 14 cwt, but which lie stated to her
contained 18 cwt and produced a ticket, to that effect, which lie said he himself
had made out, when the coals were weighed, and she thereupon paid fim the
price as for 18 cwt, which was 2s, 4d more than was really due, it was held
that A was indictable for obtaining the 2s 4d by false pretences. (5)

Inducing a person to huy some packages of tea by representing the packages to
contain good tea, when three fourths of the contents were to the defendant's
knowledge, not tea at all but a mixture of substances unfit to drink, was held
a false representation of an existing fact. (6)

In defining false pretences,article358 expressly states, in the second paragraph,
that exaggerated commendation or depreciation of the quality of a thing is nota
false pretence, unless il goes so far as lo amount to a fraudulent misrepre-
senlalion of faci. Thus, where A. induced B. to buy from him a chain by
fraudulently representing that it was of 15-carat gold. whereas in fact it was of'
a quality little better than 6-carat gold-krrowing at the tinie that he was falsely
representing the quality of the chain, it was held that A. couild properly be
convicted of obtaining money by false pretences-there being here a statement
as to a specifie fact within the actual knowledge of the prisoner, viz., the propor-
tion of pure gold in the chain. (7)

A person who obtained from a pawnbroker, upon an article which he falsely
represented to be silver, a greater advance than would otherwise have been
made, was held guilty of a false pretence ; although the pawnbroker had the
opportunity of testing the article at the time. (8)

A false representation that a stamp on a watch is the hall-mark of the Gold-
smiths' Company, and that the number 18, part thereof, indicates that it is
made of eighteen carat gold, is a false pretence, and is not the less so, because
acéompanied by the representation that the watch is a gold one, and some gold
is proved to have been contained in its composition. (9)

(1) Reg. v. Lee, 23 U. C. Q. B. 340.
(2) R. v. Dowey, 16 W. R. 344; 37 L. J. (M. C.) 52; R. v. Brady 26 U. C.

Q.B. 14.
(3) R. v. Jessop. Dears & B. 442; 27 L. J. (M. C.) 70.
(4) R. v. Ragg, Bell. C C. 218 ; 29 L. J. (M. C.) 86.
(51 Reg. v. Sherwood, Dears. & B. 251 ; 26 L. J. (M. C.) 81, Reg. v. Lee L. &

C. 418; 33 L. J. (M. C.) 129.
(6) R. v. Foster, L. R., 2 Q. B. D. 30 1.
(7) Reg. v. Ardley, L. R. I C. C. 301.
(8) R. v. Ball., C. & Mar. 249 ; R. v. Roebuck, Dears. & B. 24 ; 25 L. J. (M. C.)

101 ; R. v. Goss, Bell, 208 ; 29 L. J, (M. C.) 86.
(9) R. v. Suter, 10 Cox, 577.
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Where A induced B to buy and pay for a cheese of inferior description by
making the wilfully false statement that a tester of a different and superior
cheese, which he prôduced as a sample, formed part of and had been taken out
of the cheese which he so induced B to buy, it was held that he might be con-
victed of obtaining noney by false pretences. (1)

A person who sold spurious blacking which he represented to be " Everctts
Blacking " was held to be indictable for false pretences. (2) ,

It is not necessarythat the pretence should be in words; the conduct and acts u
the party may be suffiient to constitute a false pretence, without any verbal repre-
sentation thus, giving, in payment, for goods obtained, a cheque upon a banker
with whom the defendant has, in fact, no account is a false pretence. (3) But if
the defendant at the time of giving the cheque, believes, although he has no
account atthe bankers upon whom he draws the cheque, that the cheque will be-
paid at that bank on presentation he cannot be convicted of a false pretence.
Thus where A bought a mare and paid for her on Thursday, by a cheque drawn
on B., a banker, with whom he had no account, but told C., from whon he
bought the mare, and to whom he gave the cheque, not to present it until Satur-
day, to which C assented, but C, nevertheless, presented it on the sanie day,
Thursday, when it was dishonored, and it appeared, from the evidence, that
A was, on Thursday, in daily expectation of having money paid to him which
would have enabled him to place the banker in funds to-ineet the cheque on the
Saturday, it was held that there was no false pretence. (4)

A man who makes and gives a cheque for the amount of goods purchased in
a ready-money traxisaction, makes a representation that the cheque is a good
and valid order for the amount inserted in it; and if the man has only a colo-
rable account at the bank on which the cheque is drawn, without available
assets to meet it, and has no authority to over draw, and knows that the cheque be
dishonored on presentation, and intends to .defaud, he may be convicted of
obtaining the goods by false pretences. (5)

A. falsely pretended that a post dated cheque, drawn by himself, was a good
order for £25 and worth that amount, whereby he obtained from B, a watch and
chain. It was proved that before the conpletion of the sale and delivery of
the watch to A., the latter represented that he had an account with the
bankers on whom the cheque was drawn, that he had a right to draw the
cheque, and that it would bo paid on or after the day of its date. The jury
found that these representations were false and that A had no funds to pay the
cheque and had no reasonable grounds to believe that it would be paid. Held,
rightly convicted. (6)

Fraudulently offering a " flash note " in payment, under the pretence that it
is a bank note is a false pretence. (7)

A person who fraudulently obtains goods hy forwarding to the vendor the
half of a bank note, which has been eut in two, he having previously parted
with the corresponding half to a third parLz% guilty of obtaining the goods by
false pretences : for, by forwarding the half note be represents that he has the
corresponding half ready fdr the vendor. (8)

Where a person, at Oxford, not being a member of the University, went, for
the purpose of fraud, wearing a University commoner's gown, and, in this

(1) R. v. Goss, Bell, '.08 ; 29 L. J. (M.C.) 90.
(2j R. v. Dundas, 6 Cox. 380.
(3) R. v. Lara, 6 T. B. 565; R. v. Flint, R. & R. 460. R. v. Jackson, 3 Camp.

370 ; R. v. Hunter, and R. v. Carter, 10 Cox, 642, 648.
(4) R. v. Walne, Il Cox, C.C.R , 647.
j5) R v. Hazleton, L. R., 2 C.C.R., 134; 44 L. J. (M. C.) I1.
(6) R. v. Parker, 2 Mood. C. C. 1 ; 7 C. & P. 825.
(7) R. v. Coulson, 1 Den. 592 ; 19 L. J. M. C.) 182.
(8) R. v. Murphy, 13 Cox, 298, (Irish C. C. R.).
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garb, obtained goods, it was held a suflicient false pretence to satisfy the statute,
although no representation passed in words. (1)

A. was convicted of obtaining money from B., by falsely pretending that
there *as a person named A. Brient living at Holt, Trowbridge, who was a
minister of religion, and had instituted a " bond fide competition for the production
of the greatest number of words from the word Bernardo, and had made
arrangements to present prizes, of the respective amounts of £2, £ I, and 10s., to
the successful competitors, and had further arranged to give the proceeds derived
from the entrance fees of competition. (after deducting the prizes) to Dr Bernardo's
Home for Destitute- ChildrPn ; and the evidence that A. had so pretended was
that he had inserted, in a newspaper, the following advertisement: -" Bernardo,
£2, £1, 10s., for the most words from Bernardo. Proceeds to go to Dr Bernardo's
Home for Destitute Children Alphabetical lists with Is. :id , to Revd. A. Brient,
Holt, Trowbridge, Wilts." Held, afllirming the conviction, that the words in thc
advertisement were reasonably capable of the construction put upon thein in
the indictment, and that it was a question for the jury whether A. intended B.
to put that construction upon them. (2)

The jury may connect together representatiors made in several distinct conver-
sations, jsupposing them to be in their nature connectible), and convict the
defendant for obtaining money by. means of false pretences made in the several
conversatiofis. (3)

With regard to proof of the falsity of the pretences made use of, it does not
seem essential that they should al] be proved. If so many of them as shew the
falsity of the substance of the pretence be proved it would appear to be suflicient.
Take, for instance, the following case ; A. goes and says to B., a jeweller:
«I am the clerk of C., who has sent me to pick out and get from- you, a gold
chain, for about the price of $15, which he says he will call and pay you in a
few days ; " and by means of this representation A. obtains from B. a gold
chain. Now, suppose, on the trial of A. for obtaining the chain by false pretences,
it should turn out that A. was really the servant of C., and, that, therefore,
there was nothing false about that part of his statement, still, if it were also to
appear that he bad received no instructions from C. to get the chain, and, that,
after obtaining it, he converted it to bis own use, the evidence would be
sufficient to warrant bis conviction.

It apppars, also, that it is not necessary that the falsity of the pretences should
be slewn by direct evidence. Thus, where the pretences charged were that A.
had a carriage and pair, which he expected down in a few days, and that he
had large property abroad ; and there was no direct evidence to shew that he
had no carriage and no property abroad, but there was evidence shewing that
three days before he made the pretences he was in another place assuming to
be a man of position and wealth, although really in a destitute condition, and
unable to pay bis hotel and other bills, it was held that there was evidence
from which the jury might infer that the pretences were false. (4)

Although it must be shewn that the defendant obtained the money or goods
with intent to defraud, it is only necessary to shew a general intent to defraud ;
it is not necessary to allege, that the intent was to defraud any particular
person ; (5) and if the evidence shew that there was, on the part of the defen-
dant, an intent to defraud, it will be sufficient. •

The intent to defraud may be implied from the facts of the case. A. owed
B. a debt of which B. could not obtain payment, and C., B's servant, went to
A's wife and obtained from her two sacks of malt by telling her that B. had
bought them of A., and C. knew this to be false but took the malt to B., his

(1) R. v. Barnard, 7 C. & P. 784.
(2) R. v. Randell, 16 Cox, C. C. R., 335.
(3) R. v. Wellman, Dears. 188 ; 22 L. J. (M. C.), 118.
(4) R. v. Howarth, 1l Cox, C. C. f., 588.
(5) See Article 613 (c.q, post.
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master, to enable him to thereby pay him the debt owing to him by B. Held,
that C. could not be-convicted of obtaining the malt by false pretences with
intent to defraud. (1)

The fact that the defendant, at the time of obtaining goods by false pretences,
intended to pay for them wlen able to do so, alfords no defence. (2)

In a case in which the indictment averred an obtaining of a particular sum of
money, with intent to defraud the prosecutor of the same, and it appeared that
the intent was to defraud him of a part only of that sum, the rest of the amount
being really due, it vas held, nevertheless, that the prisoner might be con-
victed. (3)

On an indictment for attenpting to obtain money by falsely pretending that a
ring was conposed of diamonds when in fact, it was composed of crystals, it was
held that, to shew the defendant's guilty knowledge and his intent to defraud,
evidence was admissible of a false pretence, by the defendant, on a prior occa-
sion, to another person that a chain was gold, whereas it was plated, and on
another distinct occasion, that a ring was of diamonds, which it was not. (4)

Where, on a trial for obtaining by false pretences the verdict was one of guilty
with these additional words,-" but whether there was any intent to defraud, the
jury consider there is not suflicient evidence and therefore strongly recommend
the prisoner to mercy," it was held that this was equivalent to a verdict of not
guilty, as it negatived one of the most material ingredients in the offence, namely,
the intent to defraud. (5)

The parting with the money or goods must have been induced by the false
pretence ; and, therefore, where A. made false representations to and thereby
induced B., to sell him, A., some horses, but:B., afterwards, on learning the
falsity of the representations, entered into a new agreement in writing with
the p-isoner, it was held that the subsequent dealings repelled the idea that the
prosecutor had parted with his property in consequence of the false pretence. (6)

A. was charged with obtaining, from B., a filly, by falsely pretending to be a
gentleman's servant and to have lived at Bream and by alse pretending that he
had bought horses at Bream fair. . It appeared that A. bought the tilly of B. at
the price of £11, and.that besides making the above false pretences, he told B.
that he would come down to the " Cross Keys " and pay him. B. stated in
evidence that he parted with the filly, because he expected A. would cone Io Ihe
" Cross Keys " and pay hlim, and not because he believed that A. was a gentie-
man's servant, etc. Held, that A. was entitled to an acquittal. (7)

Where A. had fraudulently obtained, from B., some goods on approval, and lad
falsely represented to B. that she, A.. was the daughter of a Mrs S. A., of C.;
but there was no evidence to shew that B. knew Mrs S. A. of C., or that the
goods had not been delivered to A., hefore she made the false representation, or
that the-goods were parted with by B., on the faith of the false representation,
it was held that the conviction of A. for obtaining the goods by false pretences
could not be sustained. (8)

Where the defendant offered to pledge with a pawnbroker, a chain which he
falsely represented to be silver, but the pawnbroker stated that he advanced
money on it, not in consequence of defendant's statement but in reliance on its
witlstanding a test which lie himself applied to it, it was held that the

I1) R. v Williams, 7 C. & P. 354.
(2) R. v. Naylor, L. R. 1 C. C. R. 4 ; 35 L. J. (M. C.) 61
(3) R. v. Leonard, 1 Den. 303 ; 2 C. & K. 514.
(4) R. v. Francis, L. R., 2 C. C. R., 128 ; 43 L. J. (M. C.) 97.
(5) R. v. Gray, 17 Cox. C. C. R., 299.
(6) R. v. Connor, 14 U. C., C. P., 529.
17) R. v. Dale, 7 C. & P. 352.
(8) R. v. Jones, 15 Cox, C. C. R., 475.
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defendant could not be convicted of obtaining the money by means of the false
pretence but that he was properly convicted of attempting to obtain money by
false pretences. (1)

Wherever the prosecutor himself knows the falsehood of the pretence but
parts with his money or goods, notwithstanding, the defendant cannot be
convicted of obtaining by false pretences ; (2? but he may in such a case be
convicted of attempting to obtain by false pretences, althougli the indictment
charges him with obtaining. (See article 71 li posi.)

The mere fact of the prosecutor having the means at ha nd of acquiring know-
ledge of the falsity of the pretence will not of itself excuse the defendant so as
to prevent him from being convicted of obtaining by false pretences. (3)

If the defendant bas obtained money by a false pretence, knowing that itwas
false, it is no answer to shew that the par\y froin whom he obtained it laid a
plan to entrap him into the commission of the offence (4). Quaerc, would not
this depend upon whether the party from wrhom the money was obtained knew
of the falsity of the pretence. (See R. v. Mills, supra.)

Parol evidence has been held admissible to prove the faise pretences laid in
the indictment, although a deed made between the parties and stating a
different consideration for parting with the money was put in evidence for the
prosecution ; such deed having been made for the purpose of the fraud. (5)

Where the defendant sold to the prosecutor a reversionary interest w.hich he
had previously sold to another, and the prosecutor took a regular assignment of
't, with the usual covenants for titie, Littledale, J. ruled that the defendant
could not be convicted for obtaining money by false pretences ; for if this were
within the statute every breach of warranty, or false assertion at the time of a
bargain might be treated as such (6). In R. v. Kenrick the abo% e ruling of
Littlelale, J. was much questioned ; and it was strongly intimated that the
execution of a contract between the parties does not secure from punishment
the obtaining of money under false pretences, in conformity with that con tract. (-)
Ànd in R. v. Abbott, it was decided unanimously by the judges upon a case
reserved, that the law was so. (8

It will be noticed that article 359 expressly declares that the obtaining by
false pretence shall be punishable whether it is done directly or through the
medium of a contract.

H. Page sold, to H. Pagnuelo, for S 150, a horse described in a written docu-
ment signed in duplicate hy the parties at the completion of the sale, in which
document it was stated that the purchase money was paid by Pagnuelo, the
purchaser, on the faith of the warranty contained in the document, and not
upon any verbal representations, and in which it was stipulated that if the
horse sliould not come up to what it was warranted to be by that document,
Page would repurchase it from Pagnuelo if brought back within thirty days in
the same condition as when sold. On the day following the delivery of the
horse and payment of the price, criminal proceedings were instituted by Pa-
gnuelo, charging Page with having obtained the $150 by l'aise pretences. At
the trial in June 1892, belore Taschereau, J., in the Court of Queen's Bench,
at .\ontreal, objection waw made on behalf, of the defendant, Page, to the

(1) R. v. Roebuck, Dears. & B., 24 ; 25 L. J. (M. C.) 101.
(? R. v. Mills, Dears. & B. 205 ; 26 L. J. (M. C.) 79.
(3) See Reg. v. Jessop, at p .316 ante.
(41 R. v. Ady, 7 C. & P. 14b
(51 R. v. Adamson, 2 Mood. C. C., 286 ; 1 C. & K. 192.
(6) R. v. Codrington, i C.'& P. 661.
7) R. v. Kenrick, 5 Q. B. 49; Day. & M. 208.

(8) R. v. A bbott, 1 Den. 173; 2 C. & K. 630 ; R. v. Burgon, Dears. & B. I1;
25 L. J. (M. C.) 105 ; R. v. Goss, Bell, 208 ; 29 L. J. (M. C.) 86 ; R. v. Meakin,
Il Cox, C. C. R., 270.
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adduction of any verbal evidence to contradict the writing, and especially that
part of it, expressly declaring that the prosecutor, Pagnuelo, paid the money on
the faith of the warranty contained in the writing and not upon any verbal
representations. The Crown counsel. however, took the ground that the writing
was a part of the alleged fraud, and resisted the defendant's counsel's objection,
which was overruled ; and verbal evidence was admitted to shew (inter alia,
that the defendant, Page, had, befoi e the completion of the sale, and before the
signing of the written document, represented to the prosecutor, PaÈnuelo, that
the horse was a high bred, fast trotting horse, called " Prince Wilkes," well
known in the sporting world, and upon this evidence and proof of some other
facts of minor importance (including evidence that the horse was worth from
$80 to SI10, the defendant, Page, was found guilty and sentenced to three
years imprisonment. (1)

If the false pretence be in writing. and it be lost, it may bc proved by
secondary evidence. (2)

It will te seen by article 616, (par. 2). that it is not necessary to set out the
false pretences in the indictnent ; i ut the Court may order the prosecutor to
furnish a particular thereof.

360. obtaining ecution of valuable security by raise pretence.-
Every one is guilty of an indictable offence and liable to three
years' imprisonment who, with intent to defraud or injure any per-
son by any false pretence, causes or induces any person to execute,
make, accept, endorse or destroy the whole or any part of any
valuable security, or to write, impress or affix any name or seal on
any paper or parchment in order that it may afterwards be made
or converted into or used or dealt with as a valuable security, R.S.
C., c. 164, s. 78.

See article 3 (cc.), anie, for detinition of valuable security.
A was convicted on an indictment charging him with falsely pretending to B

that he "was prepared to pay him £100," and thereby fraudulently inducing
him to "make a certain valuable security, to wit, a promissory note with
intent thereby to defraud B." Held, that the indictment was good, as it must be
taken by necessary inference to allege a false pretence by A, of an existing fact,
viz : that he was prepared to pay £100, and had it rea'dy for him on his signing
the note. (3)

361. Falseiy pretending to enclose money in a letter.-Every one
is guilty of an indictable offence and liable to three years' imprison-
ment who, wrongfully and with wilful fahsehood, pretends or
alleges that he enclosed and sent, or caused to be enclosed and sent,
in any post letter any money, valuable security or chattel, which in
fact he did not so enclose and send or cause to be inclosed and sent
therein. R.S.C., c. 164, s. 79.

It is not necessary to allege in the indictment the intent to defraud. (See
article 618, posi).

362. Obtalning passage by raise tiekets.-Every one is guilty of
an indictable offence and liable to six months' imprisonment who,
by means of any false ticket or order, or of any other ticket or order,

(1) Reg. v. Page, (not reported).
(2 R. v. Chadwick, 8 C. & P. 181.
(3) R. v. Gordon, 23 Q. B. D. 354: 58 L. J. (M. C.) 117.
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fraudulently and unlawfully obtains or attemps to obtain any
passage on any carriage, tramway or railway, or in any steam or
other vessel. R.S.C., c. 164, s. 81.

363. criuInai breach ortrut.-Every one is guilty of an indic-
table offence and liable to seven years' imprisonment who, being a
trustee of any property for the use or benefit, either in whole or in
part, of some other person, or for any publie or charitable purpose,
with intent to defraud, and in violation of his trust, converts any-
thing of which he is trustee to any use not authorized by the trust.

Under article 3 (bb.), ante, the expression Trustee means a trustee on some
express trust created by some deed, will or instrument in writing, or by parol,
or otherwise, and includes the heir or personal representative of any such
trustee, and every other person upon or to whom the duty of such trust has
devolved or come, whether by appointment of a court or otherwise, and also an
executor and administrator, and an official>nanager, assignee, liquidator or
other like ollicer acting under any Act relating to joint stock companies, bank-
ruptcy or insolvency, and any person who is, by the law of the province of
Quebec, an " administrateur " or " deicommissaire " ; and the expression
" trust " includes whatever is by that law an 4 administration " or "filtdicom-
mission." •

Article 547, post, provides that no prosecution under article 363 shall be
commenced without the sanction of the Attorney-General.

PART XXVIII.

FRAUD.

364. False accounting by ofBeia.-Every oin is guilty of an
indictable offence and liable to seven years' imprisonment who, being
a director, manager, public officer or member of any body corporate
or public company, with intent to defraud-

(a.) destroys, alters, mutilates or falsifies any book, paper, writing
or valuable security belonging to the body corporate or public
company ; or

(b.) makes, or concurs in making, any falso entry, or omits or
concurs in omitting to enter any material particular, in any book of
account or other document. R.S.C., c. 164, s. 68.

Sections 97 and 98 of the Bank Act, R.S.C., c. 31, (which are still in force),
contain the following provisions with regard to bank directors and officiais

"Every one is guilty of a misdemeanor and liable to imprisonment
for a terai not exceeding two years who, being the president, vice-
president, director, principal partner en commandite, manager, cashier
or other officer of the bank, wilfully gives or concurs in giving any
creditor of the bank any fraudulent, undue or unfair preference over
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other creditors, by giving security to such creditor or by changing
the nature of his claim or otherwise howsoever, and shall further be
responsible for all damages sustained by any person in consequence
of such preference." (Section 97.)

" The making of any wilfully false or deceptive statement in any
account, statemùent, return, report or other document respecting the
affairs of the bank is, unless it amounts to a higher offence, a
nisdemeanor punishable by imprisonment for a term not exceeding

five years ; and every president, vice-president, director, principal
partner en commandite, auditor, manager, cashier, or other officer of
the bank, who prepares, signs, approves or concurs in such statement,
return, report or document, or uses the same with intent to deceive
or mislead any person, shall be held to have wilfully made such false
statement, and shall further be responsible for all damages sustained
by any person in consequence thereof." (Section 99.)

Sections 100 and 101 of the Banking Act (which are also still in force), are as
follows

"Every person assuming or using the title of 'bank,''banking
company,'' banking house,' ' bankï.association' ol'' banking insti-
tution,' without being authorized so to do by this Act, or by some
other Act in force in that behalf, is guilty of an offence against this
Act." (Section 100.)

" Every person, committing an offence declared to be an offence
against this Act, shall be liable to a fine not exceeding one thousand
dollars, or to imprisonment for a term not exceeding five years, or to
both. in the discretion of the court before which the conviction is
had." (Section 101.)

365. Faise Statement by Olciai.-Every one is guilty of an in-
dictable offence and liable to five ·years' imprisonment who, being a
promotor, director,. public officer, or manager of any body corporate
or public company, either existing or intended to be formed, makes,
circulates or publishes, or concurs in making, circulating or pub-
lishing, any prospect4s, statement or account which he knows to be
false in any material·..particular, with intent to induce persons
(whether ascertained or iot) to become shareholders or partners, or
with intent to deceive or defraud the members, shareholders or
oreditors, or any of them (whether ascertained or not), of such body
torporate or public company. or with intent to induce any person to
intrust or advance any property to such body corporate or public
company, or to enter into any security for the benefit thereof. R.S.C.,
c. 164, s. 69.

See article 3 (v.) for definition of" Property."

366. Faine Aeeounting by Clerk.-Every one is guilty of an in-
dictable offence and liable to seven years' imprisonment who, being
or acting in the capacity of an officer, clerk· or servant, with intent
to defraud-
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(a.) destroys, alters, mutilates or falsifies any book, paper writing •

valuable security or document which belongs to or is in the posses-
sion of his employer, or has been received by him for or on behalfof
bis employer, or concurs in so doing , or

(b.) makes, or concurs in making, any false entry in, or omits or
alters, or concurs in omitting or altering, any material particular
from, any such book, paper writing, valuable security or document.

367. Faise Statement by Publie oncer.-Every one is guilty of an
indictable offence and liable to five years' imprisonment, and to a
fine not exceeding five hundred dollars, who, being an officer, col-
lector or receiver, intrusted with the receipt, custody or manage.
ment of any pait of the public revenues, knowingly furnishes any
false statement or return of any s.um of money collected by him or
intrusted to bis care, or of any balance of money in bis hands or
under bis control.

368. nerranding creditors.-Every one is guilty of an indictable
offence and liable to a fine of eight hundred dollars and to one years'
imprisonment who-

(a.) with intent to defraud bis creditors, or any of them, (1)

(i.) makes, or causes to be made, any gift, conveyance, assign-
ment, sale, transfer or delivery of bis property ;

(i.) removes, conceals or disposes of any of bis property;
or

(b.) with the intent that any one shall so defraud bis creditors, or
any one of them, receives any sich property. R.S.C., c. 173, s. 28.

369. Every one i guilty of an indictable offence and liable to
ten years' imprisonment who, with intent to defraud bis creditors or
any of them, destroys, alters, mutilates or falsifies any of bis books,
papers, writings or securities, or makes, or is privy to the making
of any false or fraudulent entry in any book of account or other
document. IR.S.C., c. 173, s. 27.

370. concealing Deeds or Encumbrances or Faisifying Pedigrees.
-Every one is guilty of an indictable offence and liable to a fine, or
to two years' imprisonment, or to both, who, being a seller or mort-
gagor of land, or of any chattel, real or personal, or chose in action,
or the solicitor or agent of any such seller or mortgagor (and having
been served with a written demand of an abstract of title by or on
behalf of the purchaser or mortgagee before the completion of the
purchase or mortgage) conceals any settlement, deed, will or other
instrument material to the title, or any encumbrance, from such
purchaser or mortgagee, or falsifies any pedigree upon which the
title depends, with intent to defraud and in order to induce such
purchaser or mortgagee to accept the title offered or produced to
him. R.S.O., c. 164, s. 91,

(1) See R. v. Rowlands, 8 Q. B. D. 530 ; 51 L. J. (M. C.) 51.
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No prosecution for any offence under this article can be commenced without
the leave of the Attorney General. See article 548, (posi.)

371. Frauda in respeet to the Registration of titles to Iand.-Every
one is guilty of an indictable offence and liable to three years' impri.
sonment who, acting either as principal or agent, in any proceeding
to obtain the registration of any title to land or otherwisè, or in aiy
transaction relating to land which is, or is proposed to be, put on the
register, knowingly and with intent to deceive, makes or assists or
joins in, or is privy to the making of any material false statement
or representation, or suppresses, conceals, assists or joins in, or is
privy to the suppression, withholding or concealing from any judge
or registrar, or any person employed by or assisting the registrar,
any material document, fact or matter of information. R.S.C., c. 164,
ss. 96 and 97.

372. Fraudulent sales of real property.-Every one is guiltv of
an indictable offence and liable to one year's imprisonment, and to a
fine not exceeding two thousand dollars, who knowing the existence
of any unregistered prior sale, grant, mortgage, hypothec, privilege
or encumbrance of or upon any real property, fraudulently makes
any subsequent sale of the same, or of any part thereof. R.S.C., c.
164, ss. 92 and 93.

373. Fraudulent Hypotheeationof Real Property.-Every one w ho
pretends to hypothecate, mortgage, or otherwise charge any real pro.
perty to which he knows lie bas no legal or equitable title is guilty
of an indictable offence and liable to one year's imprisonment, and to
a fine not exceeding one hundred dollars.

2. The proof of the ownership of the real estate rests with the
person so pretending to deal with the same. R.S.C., c. 164, ss. 92 and.
94.

374. Frauduientseisuresofiind.-Every one is guilty of an
indictable offence and liable to one year's imprisonment who, in the
province of Quebec, wilfully causes or procures to be seized and
taken in execution any lands and tenements, or other real property,
not being, at the time of such seizure, to the knowledge of the person
causing the same to be taken in execution, the bonâfde property of
the person or persons against whom, or whose estate, the execution
is issued. R.S.C., c. 164, ss. 92 and 95.

375. UnIawful deasin"g with gold or silver.-Every one is guilty
of on indictable offence and liable to two years' imprisonment, who -

(a.) being the holder of any lease or licence issued under the
provisions of any Act relating to gold or silver mining or by any
persons owning land supposed to contain any gold or silver, by
fraudulent device or contrivance defrauds or attemps to defraud
Her Majesty, or any person, of any gold, silver or money payable or
reserved by such lease, or, with such intent as aforesaid, conceals or
makes a false statement as to the amount of gold or silver procured
by him ; or
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(b.) not being the owner or agent of the owners of mining claims
then being worked, and not being thereunto authorized in writing
by the proper officer in that hehalf named in any Act relating to
mines in force in any province of Canada, sells or purchases (except
to or from such owner or authorized person) any quartz containing
gold, or any smelted gold or 8ilver, at or within three miles of any
gold district or mining district, or gold mining division; or

(c ) purchases any gold in quartz, or any unsmelted or smelted
gold or silver, or otherwise unmanufactured gold or silver, of the
value of one dollar or upwards (except from such owner or autho-
rized person), and does not, at the same time, execute in triplicate
an instrument in writing, stating the place and time of purchase,
and the quantity, quality and value of gold or silver so purchased,
and the name or names of the person or persons from whom the
saine was purchased, and file the sançe- with such proper officer
within twenty days next after the date of such purchase. R.S.C.,
c. 164, s8. 27, 28 and 29.

See articles 312 and 343, ante, as to concealment and thefts of gold, etc.

See article 571, posi, as to search warrants.

See article 612, posi, as to indictnent.

376. Giving or usntg faise warehouse receipts.-Every one is
guilty of an indictable offence an-i liable to three years' imprisonment
who-

(a.) being the keeper of any warehouse, or a forwarder, miller,
master of a vessel, wharfinger, keoper of a cove, yard, harbour or
other place for storing timber, deals, staves, boards, or lum ber, curer
or packer of pork, or dealer in wool, carrier, factor, agent or other
person, or a clerk or other person in his employ, knowingly and
wilfully gives to any person a writing purporting to be a receipt
for, or an acknowledgment of, any goods or other property as
having been received into bis warehouse, vesse], cove, wharf, or
other place, or in any such place about which he is employed, or in
any other manner received by him, or by the person in or about
whose business he is employed before the goods or other property
named in such receipt, acknowledgment or writing have been
actually delivered to or received by him as aforesaid, with intent to
mislead, deceive, injure or defraud any person, although such
person is then unknown to him; or

(b.) knowingly and wilfully accepts,'transmits or uses any such
false receipt or acknowledgment or writing. R.S.C., c. 164, s. 73.

377. Owners of merebandise disposnug thereor contrary to agree.
ments wtth eonsignees who have made advances thereon.-Every one
is guilty of an indictable offence and liable to three years' imprison-
ment, who-

(a.) having in bis name, shipped or delivered to the keeper of any
warehouse, or to any other factor, agent or carrier, to be shipped or
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carried, any merchandise upon which the consignee has advanced
any money or given any valuable security afterwards, with intent to
deceive, defraud or injure such consignee in violation of good faith,
andwithout the consent of such consignee, makes any disposition of
such merchandise different from and inconsistent with the agreement
made in that behalf between him and such consignee at the time of
or before such money was so advanced or such negotiabie:security so
given ;- or

(b.) knowingly and wilfully aids and assists in making such dispo-
sition for the purpose of deceiving, defrauding or injuring such
consignee.

2. No person commits an offence undér this section who, before
making such disposition of such merchandise, pays or tenders to the
consignee the full amount of any advance made thereon. R.S.C.,
c. 164, s. 74.

378. making false statements In recelpts for propertythat can be
used under the Bank Act; or fraudulently dealing with sneh property.
-Every person is guilty of an indictable offence and liable to three
years' imprisonment who-

(a.) wilfully makes any false statement in any receipt, certificate
or acknowledgement for grain, timber or other goods or property
which .an be used for any of the purposes mentione( in The Bank
Act; or

(b.) having given, or after any clerk or person in his employ has,
to his knowledge, given, as having been received by him in any mill,
warehouse, vessel, cove or other place, any such receipt, certificate
or acknowldgment for any such grain, timber or other goods or
property,-or having obtained any such receipt, certificate or acknow-
ledgment, and after having encorsed or assigned it to any bank or
person, afterwards, and without the consent of the holder or endorsee
in writing, or the production and delivery of the receipt, certificate
or acknowledgment, wilfully alienates or parts with, or does not
deliver to such holder or owner of such receipt, certificate or acknow-
ledgment, the grain timber, goods or other property therein
mentioned. R.S.C., c. 164, s. 75.

379. innocent Partners.-If any offence mentioned in any of the
three sections next preceding is committted by the doing of anything
in the name of any firm, company or copartnership of persons, the
person by whom such thing is actually done, or who connives at the
doing thereof, is guilty of the offence, and not any other person.
RS.C., c., 164, s. 76.

386. Offenees Respecting Wrecks. Every one is guilty of an
indictable offence and liable to seven years' imprisonment who, not
having lawful title thereto, sells any vessel or wreck found within
the limiits of Canada. R.S.C., C. 81, s. 36 (d).
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381. Every one is guilty of an indictable offence and liable, on
conviction on indictment totwo years'imprisonment, and on summary
conviction before two justices of the peace to a penalty of four
hundred dollars or six months' imprisonment, with or without hard
labour, who-

(a.) secretes any wreck, or defaces or obliterates the marks there-
on, or uses means to disguise the fact that it is wreck, or in any
manner conceals the character thereof, or the fact that the same is
such wreck, from any person entitled to inquire into the same ; or

(b.) receives any wreck, knowing the same to be wreck, from any
person, other than the owner thereof or the receiver of wrecks, and
does not within forty-eight hours inform the receiver thereof;

(c.) offers for sale or otherwise deals with any- wreck, knowing it
to be wreck, not having a lawful title to sell or deal with the same;
or

(d.) keeps in his possession any wreck, knowing it to be wreck,
without a lawful title so to keep the same, for any time longer than
the time reasonably nepessary for the delivery of the same to the
receiver ; or

(e.) boards any vesse1 which is wrecked, stranded or in distress
against the will of the master, unless the person so boarding is, or
acts by command of the receiver. R.S.C., c. 81, s. 37.

See article 3 (dd) ante, for definition of a wreck."

382. ofences respeeting old marine stores.-Every person who
deals in the purchase of old marinestores of any description, includ-
ing anchors, cables sails, junk, iron, copper, brass, lead and other
marine stores, and who, by himself or his agent, purchases any old
marine stores from any person under the age of sixteen years, is guilty
of an ofence and liable, on summary conviction, to a penalty of four
dollars for the first..offence and of six dollars for every subsequent
offence.

2. Every such person who, by himself or his agent, purchases or
receives any old marine stores into his shop, premises or places of
deposit, except in the day time between sunrise and sunset, is guilty of
an offence and liable, on. summary conviction, to a penalty of five
dollars for the first offence and of seven dollars for every subsequent
offence.

3. Every person, purporting to be a dealer in old marine stores,
on whose premises any such stores which were stolen are found
secreted is guilty of an indictable offence and liable to five years'
imprisonment. R.S.C., c. 81, s. 35.

OFFENCES RESPECTING "PUBLIC STORES."

383. »eanitions.-In the next six sections the following expres-
sions have the meaning assigned to them herein:

(a.) The expression" public department "includes the Admiralty
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and the War Department, and also any public department or office
of the Government of Canada, or of the public or civil service thereof,
or any branch of such department or office;

(b.) The expression " public stores " includes all stores under the
care, superintendence o'r control of any public department as herein
defined, or of any person in the service of such departmient ;

(c.)Tho expression " stores " includes all goods and chattels, and
any single store or article. 50-51 V., c. 45 s. 2.

384. Marks to be used on pubne stores.--The following marks
may be applied in or on any public stores to denote Her Majesty's
property in such stores, and it shall be lawful for any public depart.
ment, and the contractors officers and workmen of sucti department
to apply such marks, or any of them, in or on any such stores:-

Marks appropriated for Her Majesty's use in or on Naval, Military, Ordnance,
Barrack, Hospital and Victualling Stores.

STORES. MARKS.

Hempen cordage and wire rope. White, black or coloured threads laid
up with the yarns and the wire,
respecLively.

Canvas, fearnought, hammocks and sea- A blue une in a serpentine form.
men's bags.

Bunting. A double tape in the warp.
Candles. Blue or red cotton threads in each wick,

or wicks of red cotton.
Timber, metal and other stores not Thebroad arrow, with or without the

before enumerated. letters W. D.

Mfarks appropriated for use on stores, the property or lier Majesty in t/te rigldt
ofher Government of Canada.

STORES. MARKS.

Public stores, The name of any public department, or
the word ct Canad," either alone or
in combination with a Crown or the
Royal Arms.

50-51 V., c. 45, s. 3 ;53 V., c. 38.

Sec sections 1-4, f 38 & 39 Vit. c. 25, ( Dmp. .

See Article 709, post, as to proof in cases relating to public stores.

Article 570 authorizes searches of persons suspected of bing in possession of
public stores, and of vessels etc., in which stolen or unlawfully obtaincd stores
are suspected to be ;such scarches to be made by any constable or peacc officer
deputcd by a writing from aany public départdment.

3S5 Unlawfps applying marks to publi c stor o.-Every one is
guilty of an indictable offence and liable to two years' imprisonment
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who, without lawful authority, the proof of which shall lie on him,
applies any of the said marks in or on any public stores. 50-51 V.,
o. 45, s. 4.

See sec. 4, of 38 & 39 Vict, c. 25 (Imp.)

386. Taking marks from publie stores.-Every one is guilty of
an indictable offence and liable to two years' imprisonment who,
with intent to conceal Her Majesty'8 property in any public stores,
takes out. destroys or obliterates, wholly or in part, any of the said
marks. 50-51 V., c. 45, s. 5.

See sec. 5, of 38 & 39 Vict. c. 25 (Imp.)

387. Unlawflau possession sale etc, of public stores.-Every one
who, without lawful authority, the proof of which lies on him,
receives, possesses, keeps, sells or delivers ány public stores bearing
any such mark as aforesaid, knowing them to bear such mark, is
guilty of an indictable offence and liable on conviction on indictment
to one year's imprisonment and, if the value thereof does not exceed
twenty-five dollars, on summary conviction, before two justices of
the peace, to a fine of one hundred dollars or to six months' impri-
sonment with or without bard labour. 50-51 V., c. 45, ss. 6 and 8.

For definition of having in possession see article 3 (k), ante.
See article 390 post, as to dealing with regimental necessaries.

3S8. Not satisfying justices that possession of publie stores i law.
re.-Every one, not being in Her Majesty's service or a dealer in
marine stores or a dealer in old metals, in whose possession any
public stores bearing any such mark are found who, when taken or
summoned before two justices of the peace, does not satisfy such
justices that he came lawfully by such stores so found. is guilty of
an offence and liable, on summary conviction, to a fine oftwenty-five
dollars; and

2. If any such person satisfies such justices that he came lawfully
by the stores so found, the justices, in theirdiscretion, as the evidence
given or the circumstances of the case require, may summon before
them every person through whose hands such stores appear to have
passed; and

3. Every one who'has bad possession thereof, who does not satisfy
such justices that he came lawfully by the. same, is liable, on sum-
mary conviction of having had possession thereof, to a fine of
twenty-five dollars, and in default of payment to three months'
imprisonment with or without hard labour. 50-51 V., c. 45, s. 9.

3§9. searching for stores near Her Majesty's vesseis.-Every one
who, without permission in writing from the Admira ty, or from
some person authorized by the Admiralty in that behalf, creeps,
sweeps, dredges, or otherwise searches for stores in the sea, or any
tidal or inland water, within one hundred yards from any vessel
belonging to, Her Majesty, or in Her Majesty's service, or from any
mooring place or, anchoring place appropriated to such vessels, or

888



CRIMINAL CODE OF CANADA.

from any mooring belonging to Her Majesty, or from any of Ber
Majesty's wharfs or docks, victualling or steam factory yards, is
guilty of an offence and liable, on sumniary conviction before two
justices of the peace, to a fine of twenty-five dollars, or to three
months' imprisonment, with or without hard labour. 50-51 V., c. 45)
sa. 11 and 12.

390. Recelving regimental necessarles ete, from soldiers or deser.
ters.-Every one is guilty of an indictable oflence and liable on
conviction on indictment to five years' imprisonment and on summary
conviction before two justices of the peace to a penalty not exceeding
forty dollars, and not less than twenty dollars and costs, and, in
default of payment, to six months' imprisonment with or without
bard labour who-

(a.) buys, exchanges or detains, or otherwise receives from any
soldier, militiaman or deserter any arme. clothing or furniture
belonging to Her Majesty, or any such articles belonging to any
soldier, militiaman or deserter as arc generally deemed regimental
necessaries according to the custom of the army; or

(b.) causes the colour of such clothing or articles to be changed;
or

(c.) exchanges, buys orieceives from any soldier or militiaman
any provisions, without leave in-writing from the officer conmanding
the regiment or detachment to which such soldier belongs. R.S.C.,
c. 169, as. 2 and 4.

See sec. 13 of 38 & 39 Vict., c. 25, (Imp.> and note as to regimental necessares
at p. 908, Arch. Cr. 11. & Ev. 21 Ed.

See 44 & 45 Vict., c. 58, s. 156 (Imp.). and note, at p. 908 of Archhold.

391. Eeceiving ete, necessaries from mariners or deserters.-
Every one is guilty of an indictablg offence, and liable, on conviction
on indictment to five years' imprisonment, and on summary convic-
tion before two justices of·the peace to a penalty not exceeding one
hundred and twenty dollars, and not less than twenty dollars and
costs, and in default of payment to six months' imprisonment. who
buys, exchanges or detains, or otherwise receives, from any seaman
or marine, upon any account wbatsoever, or has in bis possession,
any arms or clothing, or any such articles, belonging.to any seaman,
marine or deserter, as are generally deemed necessaries according t0
the custom of the navy. RS.C., c. 169, ss. 3 and 4.

392. Becelving &e. a seaman's property.-Every one is guilty of
an indictable oflence who detains, buys,.exchanges, takes on pawn or
receives, from any seaman or any person acting for a seaman, any
seaman's property, or solicits or entices any seaman, or is employed
by any seaman to sell, exchange or pawn any seaman's property,
unless he acts in ignorance of the same being seaman's property, or'
of the person with whom be deals being or acting for a seaman, or
unless the same was sold by the order of the Admiralty orCommander-
in-Chief.
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2. The offender is liable, on conviction on indictment to five years'
imprisonment, and on summary conviction to a penalty not exceed-
ing one hundred dollars ; and for a second otfence, to the samo
penalty, or, in the discretion of the justice, to six m.onths' imprison-
ment, with or without bard labour.

3. The expression "seaman " means every person, not being a
commissioned, warrant or subordinate officer, who is in or belongs to
ier Majesty's Navy, and is borne on the books of any one of Her

Majesty's ships in commission, and every person, not. being un officer
as aforesaid, who, being borne on the books of any hired vessel in
Ber Majesty's service, is, by virtue of any Act of Parliament of the
United Kingdom for the time being in force for the discipline of the
Navy, subject to the provisions of such Act. -

4. The expression "seaman's property ' means any clothes, slops,
medals, necessaries or articles usually demed to be necessaries for
sailors on board ship, whieh belong to any seaman.

5. The expression 4 Admiralty," means the Lord High Admiral
of the United Kingdom, or the Commissioners for executing the
office of Lord High Admirai. R.S.C., c. 171. ss. 1 and 2.

393. Not sattsfyingjustice that possession of seamnan's property ms
lawfui.-Every one in whose possession any seaman's property is
found who does not satisfy the justice of the peace before whom he
is taken or summoned that he came by such property lawfully is
liable, on summary conviction, to a fine of twenty-five dollars. R.S.C.,
c; 171 a. 3.

394. conspiracy to defraud.-Every one is guilty of an indictable
offence and liable to seven years' imprisonment who conspires with-
any other person, by deceit or falsehood or other fraudulent means,
to defraud the public or any person, ascertained or unascertained, or
to affect the public market price of stocks, shares, merchandise o.r
anything else publicly sold. whether such deceit or falsehood or other
fraudulent means would or would not amount to a false pretense as
hereinbefore defined.

According to the general delinitions of it, a conspiracy is an agreeîng or com-
bining, or confederating together, by two or more persons, to accomplish some
unlawful purpose, or, to accomplish a lawful purpose by some unlawful means. (1)

l the English Commissioners' Report of 1843 they propose the following
definition. " The crime of conspiracy consists in an agreement of two persons
(not being husband and wife) or more than twvo. persons, to commit a crime, or
fraudulently or maliciously to injure or prejudice the public .or any individual
person" (2). And in 1848 they presented another definition as follows: " The
crime of conspiracy consists in an agreement of two persons, (not being husband
and wife), or more than two persons to defraud or injure the pubiic or any
individual person." (3)

(1) Russ. Cr. 3 Ed. 674 ; Reg. v. Bunn, 12 Cox, 316-339: Reg. v. Roy, I L.
C. J. 93 ; Reg. v. Vincent, 9 C. & P. '91 ; Reg. v. Warburton, L. R. 1 C. C. R.,
274; R. v. Seward, 1 A. & E. 706.

J2) h ep. Crim. Law Commrs. of 1843, p. 275.
(3 Rep. of Cr. Law Comm. of 1848, p. 65.
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Bishop's definition is as follows :-" Conspiracy is the corrupt agreeing to.
gether of two or more persons to do, by concerted action, something unlawful
either as a means or an end ; (1) and he remarks, as to the gist of the offence,--
namely, the combination,-that, " In many circumstances, if two or more
combine to do a wrong,-whether, as the means to something else, or, as the
contemplated end,-such mere combining more endangers or disturbs the con-
munity than would the executed wrong accomplished by a single will. This
is the central idea in the law of conspiracy."

It is, doubtless, on account of the dangerous nature of the offence, as affecting
the community at large, that the legis'ature has considered it expedient, in many
instances, to deal more severely with a conspiracy to commit an offence than
with the offence itself when committed, independently of any conspiracy. We
thus find a challenge to fight a duel punishable by three years imprisonment.
(Art. 91, ante) ; that either, to spread false news injurious to the public, (Art.
126 ante), or to publish a blasphemous libel, (Art. 170 ante), is punishable by
one year's imprisonment, and that an assault occasioning bodily harm is pun-
ishable by three years imprisonment, (article 262, ante) ; but a conspiracy to
commit any one of these offences would be punishable by seven years imprison-
ment. (See art. 527, post.)

The following are examples of conspiracies to defraud, punishable under the
present article, 394.

A conspiracy to impose pretended wine upon a man as and for true and good
Portugal wine in.exchange for goods (2)

A conspiracy to defraud the public by means of a mock auction, that is,
an auction with sham bidders, who pretend to be real bidders, for the purpose
of selling goods at prices grossly above their worth ;- (3)

A conspiracy by a female servant and a man whom she got to marry her, to
impersonate her master in order to defraud her master's relations of a part of
his property after his death ; (4)

A conspiracy to injure a man in his trade or profession; (5)
A conspiracy to shew by false and fraudulent representations that a horse

bought by one of the defendants from the prosecutor was unsound, in order to
induce him to accept less for it than the agreed price ; (6)

A conspiracy to raise by false rumors the price of public funds ; (7)
A conspiracy, by the promoters of a joint stock company, to cheat and defraud,

by means of false pretences, those who might buy shares in the company ; (8)
A conspiracy by persons to cause themselves to be reputed men of property,

in order to defraud tradesmen ; (9)
A conspiracy to defraud by means of false representations of the solvencv of a

bank or other mercantile establishment ; (10)
A conspiracy to defraud the public by issuing and negociating bills in the

name of a fictitious and pretended banking firm ; (11)

(1) 2 Bish. New Gr. L. Com. s. 171.
(2) R. v. Macarty, 2 Ld. Raym. i1179.
(3) R. v. Lewis, 11 Cox, 404.
(4) R. v. Taylor, 1 Leach, 47.

• (5) R. v. Eceles, 1 Leach, 274.
(6) R. v. Carlile, Dears, 337 ; 23 L. J. (M. C.) 109.
(7) R. v. Aspinall 2 Q. B. D. 59; 46 L. J. (M. C. ) 150 ; R. v. DeBeranger 3

M. & Sel. 67.
(8) R. v. Aspinall, 1 Q. B. D. 730; 45 L. J. (M. C.) 129 ; 2 Q. B. D..48 ; 46

L. J. (M. C.) 145.
(9) R. v. Roberts, 1 Camp. 399.
(10) R. v. Esdaile, 1 F. & F. 213.
(11) R. v. Hevey, 2 East, P. C. 858.
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A conspiracy by traders to dispose of their goods in contemplation of bank-
ruptcy, with intent to defraud their creditors; (1)

A conspiracy between A., one of two partners in a partnership concern and
B. a third party to enable A. to cheat C., his partner, with regard to the di-
vision of the partnership property on a contemplated dissolution of the partner-
ship (2)

A. and B. agreed together that A. should purchase, and that B. should aid him
in purchasing goods on credit, apparently as an ordinary purchaser, A, not
intending tn pay for them, and B. knowing that he did not intend to pay. Held,
a conspiracy to defraud. (3)

If the parties conspire to obtain money by false pretences of existing facts it
seems to be no objection to the indictment for conspiracy that the money was to
be obtained through the medium of a contract (4)

See articles 613 and 616, posi, as to requisites of indictment.

Au indictment charging a conspiracy " by djvers false pretences and indirect
means to cheat and defraud A. of his monies, was held good. (5)

But an indictment charging a conspiracy to defraud the creditor of W. E. (not
saying of what), was held too general. (6)

The conspiracy itself is the offence, that is to say the offence is completed by
the combination and agreement; (7) and, therefore, it is not necessary, although
it is usual, to set out, in the indictment, the overt acts, that is, those acts which
may have been done by any of the conspirators, in order to effect the common
purpose of'the conspiracy. (8)

A conspiracy consists not merely in the intention of two or more, but in the
agreement of two or more, to do an unlawful act, or to do a lawful act by un-
lawful means. So long as such design rests in intention, only, it is not 'indic-
table. %

A conspiracy must, from its nature, be by two persons, or more ; one man
alone cannot be tried and convicted of it, unless he be indicted for conspiring
with other persons to the jurors unknown ; (9) or unless he be charged with
having conspired with others who have not appeared, (10) or who are since
dead. (11) And where two persons are indicted for conspiring together, and they
are tried together, both must be convicted or both acquitted. (12

.Where A. B. and C. were charged in an indictment for having conspired to-
gither and with divers other persons to the jurors unknown, etc., and the jury
found that A. had conspired with either B., or C., but they could not say which,
and there was no evidence against any other persons than the three defendants,
A. was held entitled to an acquittal. (13)

A count in an indictment charged eight defendants with one conspiracy to
effect certain objects ; and a finding that three of them were guilty generally,

(1) R. v. Hall, 1 F. & F. 33.
(2) R. v. Warburton, L. R., 1 C.C.R., 274 ; 40 L. J. (M. C.) 22.
(3 R. v. Orman, 14 Cox, 381.
(4) R. v. Kenrick, 5 Q. B. 49 ; Dan. & M. 208; 12 L. J. (M. C 135.
(5) R. v. Gompertz, 9 Q. B. 824.

• (6> R. v. Fowle, 4 C. & P. 59-2.
(7 R. v. Thayer., 5 L. N. 162.
(8) R. v. Gill, 2 B. & Ald. 204 ; R, y, Seward, 1. A. & E. 70. ; 3 L. J. (M. C.>

103; R. v. Richardson, 1 M. & Rob:402:
(9) 1 Hawk c. 72, s. 8. .
(10) R. v. Kinuersley, 1 Str. 193.
(l1) R. v. Nicholls, 2 Str. 1227.
(12) R. v. Manning 12 Q. B. D. 241 ; 53 L. J. (M. C.) 85.
t13) R. v. Thompson, 16 Q. B., 832 ; 20 L. J. iM. C.) 183.
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and that the other five were guilty of conspiracy to effect some of the objects,
and not guilty as'to the residue, was held bad and repugnant, the principle
underlying the decision in that case being this, that where there are two or
mord persons charged with conspiracy in the same count, the count is a single
and complete count, and cannot be separated into parts. (1)

With reference to the proof of a conspiracy, the commission of the offence is
generally a matter of inference to be deduced from certain acts of the parties
accused done in common between them in pursuance of an apparent criminal
purpose (2) General evide'ice of the nature of the. conspiracy may be gone into
before adducing evidence to connect the different defendants with it. 13)

The acts and declarations of any of the conspirators in furtherance of the
common design may be given in evidence against all of them. But before
evidence of the acts of one conspirator can be given against the others, the
existence of the conspiracy must be proved, and that the act in question was an
act done in furtherance of the common design (4)

See, as to treasonable conspiracies, article 66, as to seditions conspiracies,
articles 123, and 124, as to conspiracies to intimidate a legislature, article 70,
as to conspiracies to bring false accusations, article 152, as to conspiracies to
defile women, article 188, and as to conspiracies to murder, article 234; and see,
also. article 527, posi.

395. ChIeastng at play.-Every one is guilty of an indictable
offence and liale to three years' imprisonment who, with intent to
defraud any person, cheats in playing at any game, or in holding
the stakes, or in betting on any event. R.S.C., c. 164, s. 80.

The Imperial statute 8 & 9, Vict. c. 109, s. 17, treats and punishes cheating at
play as an obtaining by false pretences.

Where the offence is committed by two or more persons, and there is any
dotibt whether the facts are such as to bring the case within this article, a
count should be added charging a conspiracy to cheat or a conspiracy to defraud.

As to gaming houses, betting houses, etc., see articles 196, 197 and 199, p.p.
117, t18 and [21, ante ; and as to gambling in public conveyances, poolselling,
and lotteries see articles 203, 204, and 205, p.p. 122 and 123, ante

896. Wltcheraft, Fortune-Telling &e.-Every one is guilty of an
indictable offence and liable to one year's imprisonment who pretends
to exercise or use any kind of witchcraft, sorcery, enchantment or
conjuration, or undertakes to tell fortunes, or pretends from his skill
or knowledge in any occult or crafty science, to discover where or
in what-manner any goods or chattels supposed to have been stolen
or lost may be found.

The English Commissionners have opposite to this section a marginal note
referring to 9 Geo. 2, c. b, s. 4.

It is not long since the Montreat Star had the following article on the
law relating to fortune-telling :

" Toronto lawyers are at present considering the question as to whether for-
tune-telling is an indictable offence. A diligent search into the precedents has

(1 O'Connell v R. Il Cl. & J. 155 ; See R. v. Manning, supra.
(2 R v. Brisac, 4 East. 171.
(3> R. v. Hammond, 2 Esp. 718.
(4) R. v. Shellard, 9 C & P. 277 ; R. v. Blake, 6 Q. B. 126 ; 13 L. J. (M. C.)

131 ; Arch. Cr. Pl. & Ev. 21 Ed. 1106.
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resulted in the disinterment of an English statute which afllxed the death
penalty to the committal of any such act. When we remember that a similar
heroic treatment was applied in the case of sheep stealing, we are inclined to
look for authority elsewhere than in obsolete statutes. Probably when the
diligent investigators return to the light of the present day, after their explo-
rations in the catacombs of precedent, they will perceive that obtaining money
or goods under pretext of foretelling is punishable at common law, as presum-
ably so doing under false pretences. -This principle is plainly recognized by
the Vagrant Act, which was hardly more than a consolidation of the common
law on the subject, with a view to its presentment in a clearly-detined fori. By
this act ail ' rogu.es and vagabonds' are considered as beggars, and are pun-
ishable umder the statute as such. 1 Rogues and vagabonds' comprehend ail
exposerî of wounds, loiterers and fortunetellers. If it is advisable to suppress
this praotice, the foregoing enactment seems better calculated to subserve the
interests or justice than-the revival of the old statutes against witchcraft,
against which both humanity and enlightenment revolt."

There is no doubt that the old English statutes treated the offence of witch-
craft or sorcery with the greatest severity, the crime being ranked in the same
class with heresy and those found guilty of practicing being consigned to the
flames. In the reign of Henry VIII a statute was passed enacting, that aIl witch-
craft and sorcery should be deemed felony, without benefit of clergy, which
punishment, in the reign of James 1, was awarded to any one invoking any evil
spirit, or consulting, covenanting with, entertaining, employing, feeding or
rewarding any such spirit, or exhuming dead bodies to be used in any witchcraft,
sorcery, charm or enchantment, or killing or hunting any person by such infernal
arts. And if any person should attempt by sorcery to discover hidden treasures.
or to restore stolen goods, or to provoke unlawful love, or to hurt any man or
beast, though not consummated, he should suffer imprisonment and the pillory
for the first offence, and death for the second.

Under these and similar acts many poor wretches vere sacrificed to the pre-
judices of their neighbors, and their own illusions, not a few having confessed
the fact at the gallows.

By the statute of Geo. II, above referred to, the old acts were repealed, and
the punishment was made one year's imprisobment and the pillory for pretending
to exercise witchcraft or sorcery ; or to tell or pretend to tell fortunes or discover
stolen goods by skill in the occult sciences. (1)

PART XXIX.

ROBBERY AND EXTORTION.

397. nobbery.--Robbery is theft accompanied with violence or
.threats of violence to any person or property used te extort the
property stolen, or te prevent or overcome resistance to its boing
stolen.

398. Every one is guilty of an indictable offence and liable te
imprisonment for life and te be whipped who-

(a-) robs any person and at the time of, or immediately before, or

(1) 2 Russ. Cr. 3 Ed. 316.
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immediately after such robbery wounds, beats, strikes, or uses per.
sonal violence to such person ; or

(b.) being together with any other person or persons robs, or
asaults with intent to rob, any person ; or

(c.) being-armed with an offensive weapon or instrument robs, or
assaults with intent to rob, any person. R.S.C., c. 164, s. 34.

399. Every one who commits robbery is guilty of an indictable
offence and liable to fourteen years' imprisonment. R.S.C., c. 164, s.32.

400. Every one who assaults any person with intent to rob him
is guilty of an ind ictable offence and liable to three years' imprison-
ment. R.S.C., c. 164, s. 33.

Robbery is a stealing from the person aggravated by circumstances either of
actual force and violence or of threats of violence; a threat of violence being
ooked upon by the law as constructive violence. (1)

When robbery is committed in an open street, road, or square it is called
highway robbery.

If there be any actual wounding or beating of the person robbed, it will be
an aggravated robbery, punishable under article 398 ; if not, it will be a robbery,
punishable under article 399. If tne complete offence be not proved the ·jury
may, according to the actual facts, find a verdict of guilty of an attempt (See
article 711 posi), or of an assault with intent to rob, or of stealing from the
person, or of a common assault, etc. (See article 713, posi.)

The difference between robbery and stealing from the person is that the
former is open and violent, while the latter may be and generally is done clandes-
tinely. In robbery, force is a necessary ingredient ; in simple stealing Irom
the person, it is not. For instance, merely snatching property from a person,
unawares and running off with it, is not robbery. The rule appears to be wel
established that no such sudden taking or snatching is suflicient to constitute
robbery, unless at the same tinie some injury be done to the person, or there be
a previous struggle for the possession of the property, or some violence, or
threats of violence, used to obtain it. (2)

Thus, where a boy was carrying a bundle along the street in bis hand, after
it was dark, and the prisoner ran past him, and snatched it suddenly away,
it was holden that the act was not done with the degree of force and terror
necessary to constitute robbery. (3) And the same was holden in a case where
it appeared that as two little boys were carrying a parcel of cloth to one of the
inns at Bath, for the purpose of its being carried by a stage-coach to London,
the prisoner came up suddenly, snatched the cloth from the head of one of
them, and ran off with it. (4) The same doctrine has been held in three other
cases ; in one of which the hat and wig of a gentleman were snatched from his
head in the street ; (5) in another, an umbrella was snatched suddenly out of
the hand of a woman, as she was walking along the street ; (6) and in a third,
a watch was jerked, with considerable force, out of a watch-pocket. (7)

(1) Donolly's case, 1 Leach, 196. 197.
(2) Reg. v. Baker, 1 Leach 290 ; R. v. Walls, 2 C. & K. 214 ; R. v. Moore, I

Leach, C. C. 325 ; Reg. v. Walton, L. & C. 288 ; 4 Bi. Com. 243 : R. v. Mac-
auley, 1 Leach, 287. R. v. Steward, 2 East, P. C. 702.

(3) I. v. Macauley, supra.
(4) R. v. Robins, I Leach 290.
(5) R. v. Steward, supra.
(6) R. v. Horner, 5 East, P. C. 703.
(7) R. v. Gnosil, I C. & P. 304.
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In this last case A. had caught hold of B's watch chain, and had jerked his
watch from bis pocket, with considerable forcé, after which a scuffle ensued, and
A. was secured. Garrow, B. held that, the force used in jerking and obtaining
the watch did not make the offence amount to robbery,-but only stealing from
the person,-and that, the subsequent souffle, and the forte then used, did not
alter the original offence; for the violence necessary to constitute robbery must be
either immediately before or at the time of the stealing, and nQt after it. The
learned judge said: "Tie mere act of taking being forcible will not make
this offence highway robbery; to constitute the crime of highway robbery
the force used must be either before or at the time of the taking, and must be of
such a nature. as to show that it was intended to overpower the party robbed,
and prevent his resisting, and not merely to get possession of the property stolen ;
thus, if a man, walking after a woman in the street, were by violence to pull
her shawl from her shoulders, though he might use considerable violence, it
would not, in my opinion, be highway robbery, because the violence was not
for the purpose of overpowering the party robbed, but only to get possession of
the property."

If, bowever, any injury be done to the person, or, if there be, by the person
stolen from, any struggle to keep possession of the property, before it is taken
from him, there will be a sufficient actual violence. Thus in a case, where,
while a lady was stepping into ber carriage, the prisoner snatched at ber
diamond ear-ring, and separated il from her ear by tearing ber ear entirely
through ; but there was no proof of the ear-ring ever having been seen in bis
hand, and. upon the lady's' arrival at home, it was found amongst the curls of
ber hair ; the judges, upon a case being submitted for their consideration, were
all of opinion that it was robbery although the prisoner must have only had the
ear ring in his possession for a moment, and could not retain but probably lost
it, in the same instant. (1)

So, where the prisoner had torn some hair from a lady's* head in snatching a
heavy diamond pin from it. the pin having a corkscrew stalk, and being twisted
very much in her hair, which was closely frizzed and strongly craped, it was
held to be robbery. (2)

Where A. laid hold of the seals and chain of B's watch and pulled the watch
out of the fob, but the watch being secured by a steel chain Wèich went round
B's neck, A. could not take it until, by pulling with two or three jerks, he broke
the chain and then ran off with the watch, it was held hy the judges upon a
case reserved that this was robbery, as A. did not get the watch at once but had
to overcome the resistance made by the steel chain, and used actual force for
that purpose. (3)

Where it appeared that the prisoner had snatched at a sword while it was
hanging at a gentleman's side, and that the latter perceiving him laid tight hold
of the scabbard, upon which there ensued between them a struggle, in which
the prisoner got possession of the sword, and took it away, the court held that
this was robbery. (4)

A. ran against B., for the purpose of diverting bis attention while he picked
bis pocket. Held that the force used was suflicient to make the stealing robbery,
such force having been used with that intent. (5)

Even where the violence is used for a different purpose than that of obtaining
the property of the person assaulted ; yet, if property be obtained by it, the
offence will, under some circumstances at least, amount to robbery ; as where
money was offered to a party endeavouring to commit a rape, and taken by
him. Blackham assaulted a woman with intent to ravish ber, and she, without

(1) R. v. Lapier, I Leach, 320.
t2) R. v. Moore, 1 Leach, 335.
(3) R. v. Mason, R. & R. 419.
(4) R. v. Davies, 2 East, P. C. 709.
(5) Anon. I Lew. 300.
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any demand from him, offered him money to desist, which money he took and put
into his pocket, bût continued to treat the woman with violence, in order to effect
his original purpose, until lie was interrupted; and this was holden to be a robbery
by a considerable majority of the judges ; on the ground that the woman, fron
the violence and terror occasioned by the prisoner's behaviour, and to redeem
her chastity, offered the money, which it was clear she would not have given
voluntarily ; abd that the prisoner, by taking it, derived an advantage to himself
from his feloniois conduct, though his original intent was to commit a rape. ( b

It is not necessary that the thing when taken should be actually on the
owner's person. It will be sufllcient if by means of violence or threats of
violence it be taken in his presence. (2)

Therefore, if A., upon being assaulted by a thief, throws his purse or cloak
into a bush, and the thief takes it up and carries it away ; or if, while A. is
tlying from the thief, he lets fall his hat, and the thief takes it up and carries it
away, such taking being done in the presence of A. will be sufficient (3). So it
has been said, that if a man's servant be robbed of his master's goods in the
sight of his master, this shall be taken for a robbery of thenaster (4). So, if the
thief having first assaulted A., takes away his horse standing by him ; or, having
threatened and put him in fear, drives his cattle, in his presence, out of his
pasture, lie may be properly said to take such property froin the person of A..
for he takes it openly and before his face while under his immediate and
personal care and protection. (5)

Where, on an indictment for robbery, it appeared that the prosecutor gave
his bundle to his brother to carry for him, ard while they were going along the
road the prisoners assaulted the prosecutor, upon which his brother laid down
the bundle in the road, and ran to his assistance, and one of the prisoners then
ran away with the bundle ; Vaughan, B., intimated an opinion that under
these circumstances the indictment was not sustainable, as the bundle was in
the possession of another person at the time when the assault. was committed.
Highway robbery was a felonious taking of the.property of another by violence
against his will, either from his person or in his presence ; the bundle in this
case was not in the prosecutor's possession. If these persons intended to'take
the bundle why did they assault the prosecutor, and not the person who
had it ? <6) The prisoners were convicted of simple larceny ; but if, when the
attack was commenced, the bundle had been in the prosecutor's own possession,
and he, instead of his brother, had thrown it down, and the prisoners had picked
it up, it would surely have been held to be robbery.

It is not necessary that after being taken the property should continue in the
possession of the thief. Thus, where a robber took a purse of money from a
gentleman, and returned it to him immediately, saying. " If you value your
purse, you will please to take it back, and give me the contents of it; " but was
apprehended and secured before the gentleman had time to give him the con-
tents of the purse' the court held that there was sufficient taking to complete
the offence, although the prisoner's possession continued only for an instant. i7

If the property be once taken, the offence will not be purged by the robber
delivering it back to the owner.

For instance, A. requires B. to deliver his purse, and ho delivers it accordingly
when A., -finding only two shillings in it, gives it to him again This is a Laking
by robbery. (8)

(1) R. v. Blackham, 2 East. P. C. 711.
(2) t Hale, 533 ; Rex. v. Francis, 2 Str. 1015.
(3) 3 Inst. 68.
(4) Rex. v. Wright, Style, 156
(5) 1 Hawk. P. C., c. 34, s. 6; 4 Bi. Com. 213.
(6) Rex. v. Fallows, 5 C. & P. 508.
(7) R. v. Peat-. I Leach 228; 2 East, P. C. 557: see, also R. v. Lapier, supra.
(8) 1 Hale 533; R. v. Peat, 1 Leach 228; 2 East P. C. 557.
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The taking must be against the will of the person robbed, or, rather, he must
not be a voluntary party to the transaction; and therefore where the
person from whom the property was taken concerted and connived at the
robbery and got one of his confederates to procure two stràngers to commit it,
for the purpose of getting a reward upon the apprehension.and*conviction of
the strangers. the judges held that it was not a robbery, because the property
was not taken against the party's will. (1)

The taking, in robbery, as in ail other cases of theft must be animo furandi;
and therefore if a person, under a bond fide impression that the property is his
own, obtain it by threats, it is a trespass and it may be an assault but not a
robbery. Therefore, where A owed B money and B violently assaulted A and
forced him by that means to then and there pay him the debt, it was held that
there was no felonious intent and no robbery. (2)

Although it is clear that, if a person'hy force or threats compel another to
give him goods and by the pretence of payment oblige him to take less than the
value, it is robbery, t3) it is doubtful whether it would be robbery for a man
bv force or threats, te compel another to giv- him goods which he has to sell,
and in return give him money amounting to the full value of the goods. (4)

So that where a traveller met a fisherman with lish, who refused to sell him
any, and he by force and putting in fear took away some of bis fish, and threw
him. money much above the value of it, judgment was respited, because of the
doubt whether the intent were felonious on account of the money given. (5)

Upon an indictment for robbing A of three wires and a.pheasant, it appeared
that B had set the wires in one of which the pheasant was caught, and A a
gamekeeper of the manor where the wires were set, took the wires and the
pheasant into his possession. B came up soon afterwards and said to A,
" Have you got my wires ?" A replied that he had, and that he had also a.
pheasant that was caught in them. B then asked A to give him the pheasant
and wireswhich A refused to do; whereupon B lifted up a large stick and
threatened -to beat out A's brains, if he did not give then up. A, fearing personal
violence, then gave them up. Vaughan B., in putting the case to the jury, said,
" If the prisoner demanded the wires under the honest impression that he
had a right to them, though he might be liable for a trespass in setting them,
it would not be a robbery. The game-keeper had a right to take them, and when so
taken they never could have been recovered from him by the prisoner; yet, still,
if the prisoner acted under the honest belief that the property in them continued
in himself, I think it is not a robbery. If. however, he used it merely as a pre-
tence, it would be robbery. The question for the jury is, whether the prisoner
did honestly believe he had a property in the snares and pheasant or not. (6)

It seems that where violence is used and the prosecutor forced to deliver his
property under circumstances calculated to excite fear, the offence will not the
less amount to robbery on account of the thief having had recourse to some
colorable or specious pretence, in order the, better to effect bis purpose. For
instance, if a man, with a sword drawn, asks alms of a person who gives them
to him through mistrust and apprehension of violence, it is as much robbery as
if he had demanded the money in the ordinary way. (7) And, where the defen-
dant took goods from the prosecutrix of the value of eight shillings and by force
and threats compelled her to take one shilling as a pretence of payment for
them, it was lield that this was robbery. (8)

(1) B. v. McDaniel, Fost. 121, 128.
(2) See R. v. Hemmings, 4 F. & F. 50.
t3) R. v. Simons, post.
(4) 1 Hawk, P. C. c. 34 s. 14; BI. Com. 224..
(à) The fisherman's case, 2 East P. C. 661, 662.
(6) R. v. Hale 3 C. & P. 409; 1 Russ. Cr. 3 Ed. 872.
(7) 4 Bl. Com. 242.
(8) B. v. Simons, 2 East, P. C. 712.
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One Hall at the head or a riotous mob stopped on the highway a cart laden
with cheeses and iiìsisted upon seizing them, for want of a permit. This was a
mere pretence, no permit being necessary. After some altercation, Hall induced
the owner, one Merriman, to go with him before a magistrate; and, while they
were absent, the mob, by preconcerted arrangement with Hall, pillaged the cart.
On an action against the hundred, upon the statutes of hue and cry, it was
objected that tliis was no robbery, because there was no force; bu.t Hewitt, J.,
overruled the objection, and left the case to the jury who were of opinion that
Hall's conduct in insisting upon seizing the cheese for want of a permit was a
mere pretence, so as to defraud Merriman and they found that the offence was
robbery. This finding was afterwards confirmed by the Court of King's Bench
on a motion for new trial ; the opinion that the case amounted to a robbery
being based upon the consideration that the first seizure of the cart and goods
by Hall, being by violence, and while the owner was present, constituted the
offence one of robbery. (1)

in another case, also, the offence was held to be robbery, though the violence
made use of was under the colour and pretence of a legal proceeding. The pro-.
secutrix was brought to a police office by the prisoner, into whose custody she
had been delivered by a headborough, who had taken her up under a warrant.
upon a charge of having committed an assault upon a woman who lodged in lier
house. The magistrate having examined the complaint, ordered ber to find
bail ; but at the same time advised the parties to make the matter up, and become
good friends. The magistrate then left the office, and the prisoner, who was an
under-servant to the turnkey of the New Prison, Clerkenwell, and acted occa-
sionally as a runner to the police office, but had no regular appointment either
as a constable or other peace officer, nor had in particular any order to carry the
prosecutrix to prison, took ber to a public house, where her husband was wait-
ing expecting her to be discharged. When her husband found that the matter
was not- settled, he requested the prisoner to wait a short time, while he went to
procure bail, and immediately left the house. As soon as he was gone, the
prisoner began to treat the prosecutrix very ill, locked her up for sor time in a
stinking place, and then brought her out and threatened to carry her immedia-
tely to prison. She was terrilied, and implored him to wait tilt her husband re-
turned ; and offered to give him half-a-crown. if lie would comply with her re-
quest ; but lie refused, and immediately handcuffed her to a man whom he had
in custody on a charge of assault. The prisoner then kicked her, thus hand.
cufTred before him ; and shoved her and the man into a coach, which lie ordered
to drive to the New Prison. He then came into the coach ; and, almost imme-
diately upon the coach setting ol, put a handkerchief to the mouth of the prose.
cutrix, and forcibly took from her a shilling, he saying at the same tiue, " This
will buy us a glass a-piece " He then asked lier if she had any more money, said
that he was sorry for ber children, and that if she had as mucli money as would
pay for the coach, she should not go to prison. She said she had no more
money ; but the man who was handcuffed to her rattled,the bandcuff against
the side of her pocket, and the prisoner put his hand into her pocket, and took
out three shillings., He then continued te promise to carry her back, but did not
give any directions to the coachman to change his course In about ten minutes
after taking the three shillings, he stopped the coach at a public bouse, called
for some gin, drank some himself, gave the coachman a glass, and offered the
prosecutrix a glass, which she several times refused, but at last drank upon his
insisting she should do so and again promising her that she should not be
detained. He gave in payment for the gin the shilling which he first took from
ber, and got sixpence in change. As the prisoner had promised to carry her hack,
the prosecutrix made no complaint at the public louse, but said, that if the
prisoner would carry her back he might keep the other three shillings which he
had taken fromn lier. The prisoner, however, proceeded with her to the New
Prison. He paid a shilling, or.one shilling and sixpence for the coach : but re.
turned no part of the money to, the prosecutrix. Nares, J., who tried tlie pri-
soner, said, that in order to. commit the crime of robhery, it was not necessarv

(1) Merriman v. The Hundred of Chippenham, 2 East P. C. 709.
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that the violence used to obtain the property should be by the common and
usual modes of putting a pistol to the head, or a dagger to the breast; and that
a violence, though used under a colourable and specious pretence of law, or of
doing justice, was sufficient, if the real intention was to rob ; and he left the case
to the jury, with a direction that if they thought the peisoner had originally,
when ho forced the prosecutrix into the coach, a felonious intent of taking her
money, and that lie made use of the violence of the handcuifs as a means to
prevent her making resistance, and that he took the money with a felonious
intent, they should find him guilty.

The jury found the prisoner guilty ; and upon the case being referred to
twelve judges they were unanimously of opinion that, as the jury, by their
verdict, found that th' þrisoner had an original intention to take the money,
and had made use of violence, though under the sanction and pretence of law,
for the purpose of obtaining it, the offence was clearly, a robbery. (1)

When the robbery is effected by means of threats, the threats will be sufficient,
if they were such, or if the circumstances proved are such as to be calculaied or
likely to create a fear of some violence to the-piosecutor's person or property, or
an apprehension that it would be dangerous or unsafe for him to refuse to
accede to the robber's demands, or useless to attempt to withhold the property
which he is thus induced to parit with. (2)

Where, therefore, on an indictmnent for robbery, it appeared that the prisoners
and their companions hung around the prosecutor's person in the streets of
Manchester, so as to render all attempt at resistance hazardous, if not vain, and
rifled him of bis watch and money, but it did not appear that any force or
menace was used, it was held that this was a robbery; for if several persons so
surround another, as to take away the power of resistance, that is force. (3)

A stage coach having frequently been robbed on a particular road, J. N., on
one occasion took a little money and a pistol in his pocket for the purpose of
apprehending the highway robber ; and went into the coach as a passenger. The
highwayman, as usual, met the coach, presented a pistol and demanded money
of the passengers; J. N. delivered up his money, but, immediately afterwards,
jumped out of the coach, and, with the assistance of others, secured the robber.
Held to be robbery. (4)

The threats of violence should be before or at the time of the thing being
taken, and therefore, if a man privately steal money from the person of another,
and afterwards keep it by threats of violence, it will be no robbery, but stealing
from the person. For instance, where a thief clandestinely stole a purse, and,
on its being discovered in bis possession, threatened vengeance against the
party if he should dare to speak of it, and then rode away, it was held to be
simple theft only, and not robbery, as the words of menace were used after
the taking of the purse (5). If the purse had been obtained by means of the
menace, the offence would have amounted to robbery.

There may, however, he cases of robbery in which the property is not
obtained immediately upon the threat being made; but, in these cases, although
there is not an immediate taking, in fact, there may be a taking, in law, sufficient
to constitute a robbery. (6) It has been held, for instance, that, if thieves attack
aman to rob him, and finding little or nothing'about him, force him, by menace
of death, to swear to fetch them money, which ho does accordingly, and delivers
It to them while the fear of the menace still co'tinues upon him, and they
receive it, this is a sufficient taking in law. (ô) And if upon A. assaulting B.,

(I 11. v. Gascoigne, 2 East, P. C. 709.
(2) Fost. 128; 4 BI. Com. 243, 244.
(3) Hughes' case, I Lew. 301.
J4) Fost. 129.
(P) Harman's case. 1 Hale, 534.
16) 3 Inst 68 : I Hale, 532
(7) 2 East P. C 714.
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and bidding him to deliver his purse, B. refuse to do so, and then A. pray B.
to give or lend him.money, and B. does so accordingly, under the influence of
fear, the taking by robbery will be complete. (1) For where the thief receives
money, &c., by the delivery. of the party, either while the party is under the
terror of an actual assault, or afterwards while the fear of the. menaces made
use of by the thief continues upon him, such thief may, in the eye of the law, as
correctly be said to take the property from the party, as if he, had actually
taken it out of his pocket. (2)

To obtain money by a mere threat to take a person before the police court
for not taking and paying for goods pretended to be sold to her at a mock
auction has been held not to amount to robbery. For instance, where the
prisoners, assisted by other persons, got the prosecutrix into a house, under
pretext of an auction being carried on there, forced her to bid for a lot of articles
which was immediately knocked down to her, and then, upon her not producing
the money to pay for it, threatened that she should be taken to Bow-street, and
from thence to Newgate, and be imprisoned till she could raise the money; and
after these threats had been used, a pretended constable was introduced, who
said to the prosecutrix, - Unless you give me a shilling you must go with me,"
upon which she *as induced to give the pretended constable a shilling, as a
means of obtaining her liberty, and to avoid being carried to Bow-street and to
Newgate, and not out of fear or apprehension of any other personal force or
violence; the judges, after argument, and a minute discussion of the circum-
stances of the case, were of opinion that they were not sufficient to constitute
the. crime of robbery. They thought that the threat used of taking the pro-
secutrix to Bow-street, and from thence to Newgate, was only a threat to put
ber into the hands of the law, which she might have known would have taken
her under its protection and set ber free, as she had done no wrong ; -that an
innocent person need not in such a situation be apprehensive' of danger ; and,
therefore, that the terror arising from such a source was not sufficient to induce
an individual to part with property, so as to amount to robbery. (3)

A similar state of facts would, no doubt, be suflicient to sustain an indictment
for conspiracy to defraud, or an indictment under article 404, posi, for demand-
ing with menaces, with intent to steal.

Where the defendant decoyed the prosecutor into a house and chained him
down to a seat and there compelled him to write orders for the payment of
money and for the delivery of deeds, the paper on which he wrote'remaining in
his hands half an hour but he was chained ail the time, it was held (before the
24 and 25 Vict., c. 96, sec. 48), that it was not an assault with intent to rob. (4)

Such cases as this are now covered by the Imperial statute ; and they come
under our article 402, posi.

It seems that the fear of violence to the person of a child of the party from
whom property is demanded will fall within the same consideration as if the
fear were of violence to the person of the party himself ; and so where the case
was put of a man taking another's child and threatening to destroy him, uicless
the other would give him money, Hotham, B. said he had no doubt that this
would be robbery (5). And, Eyre, C. J. expressed the same opinion in the case
of R. v. Reane. In that case James Reane was indicted for a highway robbery,
and David Watkins was charged, as an accessory before the fact. The prosecutor
on the 12th of May, 1794, met the prisoner, Reane, in the street. He was an
entire stranger to the prosecutor ; but he askei for money, and, upon the
prosecutor's refusing to give him any, went away muttering expressions of
anger. Next day he again met the prosecutor, and repeated his request for
money ; and, on being refused said, " You shall be the worse for it." On the
23rd of May, he again accosted the prosecutor, and told him that he had taken

(1) 1 Hale 533.
(2) 2 East P. C. 711, 714.
(31 R. v. Knewland, ? Leach, 721 ; R. v. Wood, 2 East, P. C 732.

See, also, article 406, post.
(4) R. v. Edwards, 6 C. & P. 521. -
(5) R. v. Donolly, 2 East, P. C. 715, 718.
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indecent liberties with him in the park, and that it had been seen and could be
proved by a third person. The prosecutor, with a violent exclamation, asked
him what he meant; to which he made no reply, but walked away. On the
next'day the prosecutor received a letter from him containing similar charges ;
and having consulted with a friend, he made an appdintment with and met
Reane, who said, that if the prosecutor did not give him money he could prove
his indedencies with him as a third person had seen it ; upon which the other
prisoner, Watkins, said: "Yes, I saw you." The prosecutor exclaimed, that it
was a horrid abominable falsity.-

On the following morning Reane met the prosecutor, and told him he must
have twenty pounds in cash, and a bond for fifty pounds a-year; upon which
the prosecutor, in pursuance of a plan previously concerted with bis friend,
told Reane that if he would wait a few days he would bring him the money and
the bond. The prosecutor afterwards gave the bond together with nineteen
guineas and a shilling, to Reane, who carried both bond and money away with
him, saying he would give the prosecutor no further trouble. It was objected
for the prisoners that this-proof was defective ; as, in order to constitute robbery
there must be a violence, or fear of danger, as to the person or character, existing
when the property is parted with; but the case was left to the jury, who found
the prisoners guilty,; upon which. the opinion of the twelve judges was taken.
Eyre, C. J., observed, " That it would be going a step further than any of the
cases to hold this to-be robbery. That the principle of robbery m as violence;
and where the money was delivered through fear, that was constructive
violence. That the principle he had acted upon, in such cases, was to leave the
question to the jury, whether the defendant had, by certain circumstances,
impressed such a terror on the prosecutor as to render him incapable ofresisting
the demand. Therefore, when the prosecutor swore as he had done that he
was under no apprehension at the time, but gave bis money only to convict
the prisoners, he negatived the robbery. A man might be said to take by
violence who deprived the other of the power.of resistance, by whatever means
he did it. And he saw no sensible distinction between a personal violence to
the party himself, and the case put by one 'of the judges of a man holding
another's child over a river, and threatening to throw it in unless he gave him
money." The judges held that the conviction was wrong; as there was no
violence either actual or constructive, at the time the prosecutor parted with
the money. (1) Cases¯liké Reane's are covered by article 405, post.
The cases in which the offence of robbery has been committed by threats or
fear of injury to the property of the party are principally those in which the
fear excited was of the probable outrages of a mob.

A., the ringleader in some riots amongst the tinners of Cornwall went with
about seventyothers to the house of B, and said they would have froni him the
same' as they had got from his neighbors, namely a guinea, or they would tear
bis mow of corn and level bis bouse. B gave them a crown to appease them,
when A swore that he would have five shillings more, which B, being terrified,
gave him. They then opened a cask of cider by force, drank part of it, and ate.
B's bread afid cheese; and A carried away a piece. This was held to be
robbery. q2)

If a mob go to a person's bouse, and civilly ask and advise him to give them
something, if this be not done bond fide, but as a mere mode of robbing him,
the offence is robbery; and evidence of demands of money, made by the same
mob on the same day, at other bouses, is admissible, to show that this was not
done bond fide. On an indictment for robbery, it appeared that the prisoners
went with a mob to the prosecutor's house, and that one of the mob very civilly,
and, as the prosecutor then thought, with a good intention, advised him to give
them something to get rid of them, and to prevent mischief, and that in conse-
quence of this, he gave them the money stated in the indictment. To show
that this was not bond fßde advice, but in reality a mere mode of robbing the
prosecutor, it was proposed to give evidence of other demands of money made

(1) R. v. Reane, 2 East, P. C. 735, 736.
(2) R. v. Simons, 2 East, P. C. 731.
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by the sane mob at other houses, at different times of the sane day, when some
of the prisoners w'ere present; it was objected that the fact, that money had
been demanded at other places would be no proof of any demand made on the
prosecutor; and that this was, in effect, trying the prisoners upon other charges
which they could not be prepared to meet. But it was held, by Parke, J., (after
consulting Vaughan, B., and Alderson, J.,), that what was done before and
after the particular transaction at the prosecutor's house, but In. the course
of the sane day, and when the prisoners were present, might be given in evi-
dence. (1)

In Spencer's case, corn was taken from the prosecutor by the prisoner, and a
mob who accompanied him, compelling the prosecutor to sell it under its value,
by a threat that if he would not sell it at the sum olfered, it should be taken
away. The prosecutor had corn belonging to other persons in his possession
when the prisoner came to him, together with a great mob marching in militarv
order. One of the mob said, that if he would not sell they were going to take
it away; and the prisoner said that they would give thirty shillings a load, and
if he would not take that, they would take the corn away; upon which the
prosecutor sold corn for thirty shillings which was worth thirty-eight shillings.
This was ruled to be robbery, and the prisoner was convicted, and executed. d2)

In a case arising out of the London riots in 1780, the prosecutor swore at the
trial that the prisoner and another man entered into his dwelling-house; and,
upon being asked by him what they wanted, the prisoner, having a drawn
sword in bis hand, said with an oath, " Put one shilling into my bat, or 1 have
a party that can eiestroy your house presently;" upon which he gave him a
shilling. It was also sworn by another witness, that the prisoner also said,
that if the prosecutor " would keep the blood within bis mouth, he must give
the shilling." This offence was also holden to be robbery. (3)

In another case against the London rioters of 1780, it appeared that a boy
with a cockade in his hat knocked violently at the prosecutor's door, who there-
upon opened it, when the boy said to him, - God bless your honour, remember
the poor mob." The prosecutor told him to go along ; on wbich he said, - Then
I will go and fetch my captain." and went away; but soon afterwards the mob,
to the number of a lundred, armed with sticks, and such other things as they
had been able to procure, came, headed by the prisoner, who was on horseback,
and whose horse was led by the sane boy. On their coming up, the by-standers
said, " You must giye them money," and the boy said, " Now, I have brought
my captairi; " and some of the mob said, " God bless this gentleman, he is
always generous." The *prosecutor then said to the prisoner, " How much ?"
to which the prisoner answered, " Half a crown, sir ; " upon which the prose.
cutor, who had before only intended to give a shilling, gave the prisoner half-a.
crown. The mob then gave three cheers, and went to the next bouse. This was
holden to be robbery (4)

During some riots iii Birmingham A threatened B. that unless he would give
him a certain sum of money he should return with the mob and destroy bis
house. B., under the impression of this threat gave A. the money. Beld by the
judges to be robbery. (5)

401. stopping the mn.tI-Every one is guilty of an indictable
offence and liable to imprisonment for life, or for any term not less
than five years, who stops a mail with intent to rob or search the
same. RS.C., c. 35, s. 81.

See article 4, ante, p. 7. for definition of " mail."
The property in any mailable matter may be laid in the Postmaster General,

(See article 624, pos_.)

(1) R. v. Winkworth, 4 C. & P. 444.
(2) R. v. Spencer, 2 East P. C. 712, 713.
(3) R. v. Brown, 2 East P. C 731.
(4) R. v. Taplin, 2 East P. C. 712.
(5) R. v. Astley, 2 East P. C. 720.
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As to receiving stolen post letters, etc. See article 315 ante, and as to stealing
post letter bags, post letters and other mailable matter, etc., see articles 326, 327,
and 328, ante.

402. compening Execution of Doenuments by force.--Every one is

guilty of an indictable offence and iable ta imprisoninent for life who,
with intent ta defraud, or injure, by unlawful violence to, or restraint
of the person of another, or by the threat that either the offender or
any other person will employ such violence or restraint, unlawfully
compels any person to execute, make, accept, endorse, alter or destroy
the whole or any part of any valuable security, or to write,impress or
affix any name or seal upon any paper or parchment, in order that
it may be afterwards made or converted into or used or dealt with
as a valuable security. R.S.C., c. 173, s. 5.

The provision contained in this article, 402,meets such cases as R. v. Phipoe,
in which it was held that where one person cormpelled another, by threats, to sign
a promissory note it was no robbery, the note being of no value to the party
signing it. (1)

Under sec. 48 6f 24 & 25 Vict. c. 96, (which is to the sane effect.as the above
article 402), the defendants in the case of R. v. John, were indicted for having,
by threats of violence and restraint, induced the prosecutor to write and sign
the following document:-

" London, July 19th. 1875.

"1 hereby agree to pay you £100 sterling on the 27th inst. to prevent any
action against me."

Hfdd that the document was a valuable security. (')
See articles 405, and 406 pos(.

403. Tneatening ]Letten.-EVery one is guilty of an indictable
offence and liable ta fourteen years' imprisonment who sends, delivers
or utters, or directly or indirectly causes to be received, knowing the
contents thereof, any letter or writing demanding of any person with
menaces, and without any reasonable or probable cause, any property,
chattel, money, valuable security or other valuable thing. R.S.C.,
c. 173, s. 1.

See article 3 (aa), (ee) for definitions of " valuable security" and " writing,"
p.p. 6 and 7, ante.

Article 403 is to the same effect as the Imperial statute, 24 & 25 Vict. c. 96,
s. 44. Under this article it will be suflicient evidence of the sending or causing
to be received to prove that the defendant placed the letter in a place where he
knew the prosecutor would come, and that it thus reached him, or that it was
there picked up by another person and by him. delivered to the prosecutor ; (3) or
that the letter is in the defendant's handwriting and came to the prosecutor
through the post. (4)

Where the prosecutor, having received such a letter, traced it to a woman
who was in the habit of going errands for prisoners in Newgate, and she proved

(1) R. v. Phipoe, 2 Leach, 673 : 2 East P. C. 599. Ses R. v. Ed wards, 6 C. & P.
515, 521 ; R. v. Smith, 2 Den. 449 ; 21 L. J. (M. C.) 1 t1. Arch. Cr. Pl. & Ev.
21 Ed 479.

(2) R. v. John, 13 Cox. 100, Brett, J.
(3) R. v. Lloyd, 2 East, P. C. 1 122 ; R. v. Wagstaff, R. & R. 308.
(4) R. v. Hemming 2 East, P. C. 1116 : R. v. Jepson, 2 East, P. C. I115.
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that she received it from the defendant then a prisoner in Newgate with ins-
tructions to post it and the post office employee proved that the letter in ques-
tion was brought to the office by the woman, and forwarded in the regular
course, the evidence was held suflicient not only of the sending by the defendant
but also that he knew its contents. (t) Sending a letter to A., in order that he
may deliver it to B., is a sending to B., if the letter is delivered .by A. to B. (2)
And the leaving of a letter, directed to A., near A's bouse, witlì the intention
that it should not only reach A. but B. also, was held to be a sending of it to
B., by whom it was afterwards seen. (3)

Where the letter contained a 'request only, but intimated that if it were not
complied with, the writer would publisb a certain libel then in his possession
accusing the prosecutor 6f murder, it was held to amount to a demand. (4ý>

As to'extortion by threatening to publish a libel, see article 300, ante.
The demand must be with menaces and without reasonable or probable

cause, and it will be for the jury to consider whether the letter does expressly
or impliedly contain a demand of this description. The words " without any
reasonable or probable cause " apply to the demand for money, and not to the
threatened accusation to be made against the prosecutor ; and therefore it is
immaterial in point of law whether the threatened accusation be true or not. (5)

An anonymous letter intimating that some persons had conspired to burn or
otherwise destroy the prosecutor's property, and oflering to make a disclosure,
if £30 were placed for the writer in a certain spot, was held not to be within the
7 & 8 Geo. 4, c. 2p, s. 8, as it did not contain any menace, although its contents
might create some apprehension in the owner's mind. The indictment charged
the prisoner with sending the following letter to Mr. Young, demanding money,
with menaces

- SIR,

"As you are a gentleman and highly respected by ail who know you, I think
it my duty to inform you of a conspiracy. There- is a few young men who have
agreed among themselves to take from you personally a sum of money, or injure
your property. I have overheard ail the affair. I mean to say, your building
property, in the maner they have planned this dreadful undertaking, would be
a most serions loss. They have agreed to commence this upon an appointed
time in the course of this winter, which would be a most dreadful sight. Sir, I
could give every particular information how you may preserve your property
and your person, and how to direct and secure the offenders Sir, if you will lay
mi * purse of thirty sovereigns upon the garden edge, close to Mr. Tatler's
garden gate, I will leave a letter in the place to inform you of the night. this is
to take place. I can also inform you how you could be sure to secure the
offenders ; but you must keep ail this quite secret, and not make a talk of it, as
it would come to their ears, and then they would put it off to another time. Sir,
1 hope you will not attempt to seize upon me, when I come to take up the money
and lay down the note of information. Sir, you will find I am doing you a most
serious favour, You wili please excuse me in not describing my name, but I
will make myself known the day after you have taken them, and be a witness
against them. I shall come to lay down my letter on the ist of* December if I
find the money. Sir, I am your unknown friend."

It appeared-that the prisoner had written the letter, as a mere device to get
the thirtv sovereigns and leave the country. For the prosecution it was con-
tended that the letter contained a sufficient demand of monev, as the request
was accompanied by a condition, namely, to discover persons going to do a
certain act, and Robinson's case (6) was cited. And, with respect to the mena-

(1) R. v. Girdwood, 2 East, P. C. 1120 ; 1 Leach, 142.
(2) R. v. Paddle, R. & R. 484.
(3) B. v. Grimwade, 1 Den. 30 ; 1 C. & K. 592.
(4) R. v. Robinson, 2 Leach. 749 ; 2 East P. C. 1110.
(5) R. v. Hamilton, I C. & K. 212; R. v. Gardner, I C & P. 479.
(6) See R. v. Robinson, ante.
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ces, to hold that the letter contained non', woiild be equivalent to holding that,
whenever the menaces came from one 'person, -and the letter from another,
neither could be indicted ; and, at all eventšçit was a question for the jury
whether the letter did contain menaces. Bolland, B., then left it to the jury to
say, whether the letter contained menaces, and they cdnvicted the prisoner ;
but, upon a case reserved, the majority of the judges eight in number were of
opinion that the conviction was wrong ; but the other four judges (Tindall,
C. J., Garrow, B, Park, J., and Bosanquet, J. tbought the letter was one de-
manding money with menaces. (1)

In a later case, it was, however, decided that a very similar letter was a letter
demanding money with menaces, within the same statute of Geo. 4 ; the letter
being one written to a banker, stating that it was intended by a cracksman to
burn his books, and cause the bank to stop, and that. if £2*0 were put in a
certain place, the writer of the letter would prevent the mischief, but if the
money were not put there it would happen. (2)

404. nemanding witr intent to stea,-Every one is guilty of an
indictable offence and liable to two yeírs' imprisonment who, with
menaces, demands from any person, either for himself or for any
other person, anything capable of being stolen with intent to steal it.

This article is to the same effect as sec. 45 of 24 and 25 Vic., c. 96
In order to'bring a case within this article, the demand must be such as

would, if successful, amount to stealing ; and the menace contemplated by the
article must be of such a nature as to unsettle the mind of the person upon
whom it operates, and to take away from his acts that element of voluntary
action which alone constitutes consent. It must therefore be left to the jury to
say whether the conduct of the prisoner is such as to have had that effect on
the prosecutor. (31

The gist of the offence is the demand itself accompanied by menaces and an
intent to steal ; and, therefore,if such a demand is successful it amounts to
an actual theft.

Where a policeman, professing to act under legal authority, threatened, that,
unless money were given to him he would imprison a person on a charge not
amounting to an offence in law, and the person believing him gave him money,
it was held that he might be indicted under the Imperial statute 24-25 Vict.,
c. 96, s.45 ; although ie might also bave been indicted for stealing the money. (4)

As menaces are of two kinds,-by words or by gestures, -it seems that it is
not necessary to prove an express demand in words, but that if the words or
gestures of the defendant at the time were plainly indicative of what he
required and tantamount in fact to a demand, though not in actual words, it
would seem to be sufficient proof of the allegation, in the indictment, of a
demand. (5)

405. Extortion by threats to accuse of a capital or infamous crime.
-Every one is guilty of an indictable offence and liable to fourteen
year's imprisonment who, with intent.to extort or gain anything
from any person-

(a ) accuses or threatens to accuse either that person or any other
person, whether the person accused or threatened with accusation is

guitty or not, of

(1) R. v. Pickford, 4 C. & P. 227.
(2) R. v. Smith, 1 Den. 510 ; 2 C. & K. 882 ; 19 L. J. (M. C.) 80.
(3) R v. Walton, L. & C. 288 ; 32 L. J. (M. C.) 79. .
(4) R. v. Robertson, L. & C. 483 ; 34 L. J. (M. C.) 35.
(5) R. v. Jackson, I Leach, 269.
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(i.) any offence punishable by law with death or imprisonment
for seven years or more ;

(ii.) any assault with intent to commit a rape, or any attempt
or endeavour to commit a rape, or any indecent assault ;

(iii.) carnallyknowing or attempting to know any child so as to
be punishable under this Act ;

(iv.) any infamous offence, that is to say buggery, an attempt or
assault with intent to commit buggery, or any unnatural practice,
or incest ;

(v.) counselling or procuring any person to commit any such
infamous offence; or
(b.) threatens that any person shall be so accused by any other

person ; or
(c.). causes any person to receive a document containing such ac-

cusation or threat, knowing the contents thereof ;
(d.) by any of the means aforesaid compels or attempts to compel

any person to execute, make, accept, endorse, alter or destroy the
whole or any part of any valuable security, or to write, impress or
affix any name or seal upon or to any paper or parchment, in order
that it may be afterwards made or converted into or used or dealt
with as a valuable security. R.S.C., c. 173, as. 3, 4, 1 and 5.

Te provisions of the Imperial law on the subjects of the above article 405
are contained in sections 46 and 47 of 24 and 25 Vict 'c. 96, which are as follows;

'- Wbosoever shall send, deliver or utter, or directly or indirectly
cause to be received, knowing the contents thereof, any letter or
writing, accusing or threatening to accuse any other person of any
crime punishable by law with death, or penal servitude for not less
than seven years, or of any assault with intent to commit any rape, or
of any attempt or endeavor to commit any rape, or of any infamous
crime as hereinafter defined, with a view or intent, in any of such
cases, to extort or gain, by means of such letter or writing, any pro-
perty, chattel, money, valuable security or other valuable thing from
any person, is guilty of felony, and being convicted thereof shall be
liable at the discretion of the court, to be kept in penal servitude for
life, or to be imprisoned [etc]; and the abominable crime of buggery,
committed either with mankind or with beast, and every assault with
intent to commit the said abominable crime, and every attempt or
endeavor to commit the said abominable crime, and every solicitation,
pemsuasion, promise or threat offered or made.to any person whereby
to move or induce such person to commit or permit the said abomi-
nable crime, shall be deemed to be an infamous crime within the
meaning of this Act: " (section 46)

"Whosoever shall accuse, or threaten to accuse, either the person
to whom such accusation or threat shall be made or any other
person, of any of the infamous or other crimes lastly hereinbefore
mentioned, with the view or intent, in any of the cases last aforesaid,
to extort or gain from such person so accused or threatened to be

852
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accused, or from any other person, any property, chattel, money,
valua,ble security or other valuable thing, shaH be gnilty of felony,
and being convicted thereof shall be liable to be kept in penal servitude
for life ; [etc.] (Section 47).

it will be seen that, under the provisions of the above article, 405, the
accusation or threat to accuse may be either verbal or in the shape of a
document; and that under the English sections the accusation or threat may be
either verbal or in the shape of a letter or writing ; and as both refer in effect,
to the same offences there is very little difference between the English section
and our article 405. But article 406, posi, exteuds the above provisions so as to
cover accusations or threats to accuse of any other offence.

It seems that the threat need not be a threat to accuse before a judicial
tribunal ; but that a threat to make the acc'usation before a third "arty is
suflicient (1). SO that if A. with intent to extort money from B. were b threaten
to accuse him, before bis wife of having commi<ted an infamous ofFen , it seems
that this would make A. liable under the above article.

The article expressly states that it shall be immaterial whether the accusation
be true or not ; and, therefore. it would be no defence that the prosecutor was
guilty of the offence of which he was accused or threatened to be accused; (2)
for the gist of the crime is the accusing or threatening to accuse with intent to
extort or gain anything.

The prosecutoer's guilt or innocence ofthe crime imputed to him may, however,
be material where the question arises as to whether, under the circumstances,
the prisoner had an intention to extort money. (3)

If the prisoner's intent do not appear from the accusation or threat itself, it
may be proved by circumstances from which the jury may fairly presume it; as
by subsequent expressions of the defendant. (4)

Proof that the prisoner went to the prosecutor, and threatened to accuse bis
son of an unnatural offence with a mare unless the prosecutor would buy the
mare for £3, was held to sustain an indictment for threateuing to accuse of an
abominable crime, with intent thereby to extort money.-(5)

As to threats to murder, see article 233, ante ; and as to, threats to burn
see article 487, posi.

406. Extortion by Threats to Accuse of any other offence.-Every
one i8 guilty of an indictable offence, and liable to imprisonment for
seven years who-

(a.) with intent to extort or gain anything from any person accuses
or threatens to accuse either that person or any other persop of any
offence other than those specified in the Iast section, whether' theper-
son accused- or threatened with accusation is guilty or not of that
offence: or-

(b.) with such intent as aforesaid, threatens that any person shall
be so accused by any person ; or

(c.) causes any person to receive a document containing such ac-
cusation or threat knowing the contente thereof ; or

(1) R. v. Robinson, 2 M. & Rob. 14.
(2) R. v Cracknell, 10 Cox, 408.
(3) R. v. Richards, 11 Cox, 43.
(4) R. v. Cain, 8 C. & P. 187.
15) R. v. Redman, L. R., I C. C. R. 12 ; 35 L. J. (M. C.) 89.
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(d.) by any òf the means aforesaid, compels or attemps to compel
any.person to execute, make, accept, endorse, alter or destroy the
whole or any part of any valuable security, or to write, impress or
affix aiy name or seal upon or to any paper or parchment, in order
that it may be afterwards made or converted into, or used or dealt
with as a valuable security.

Articles 405 and 406 are to the same effect as sections 295 and 296 of the
English Draft Code, except, that under the first of these two sections the
punishment is penal servitude for life, (with one whipping in the case of a
male offender under sixteen,) and seven years penal servitude, under the other
section.

Upon'section 296 of their Draft the English Commissioners have the following
remark :-

" The provisions as to Robbery and Extortion re-enact the existing law, with
the exception of section 296, which is new. At present a policeman or game
keeper who levies blackmail under threats of accusing of larceny or poaching.
is,-if criminally responsible at all,-only punishable with imprisonment and
fine."

A obtained five shillings from B. hy pretending to be a bailiff, and threatening
to distrain. It was held that his guilt depended on the question whether or not
lie made the threat in such a way as to unsettle B's mind, and take away from
his acts that element of free voluntary action which alone constitutes consent. (l

A demand with menaces of money actually due is not a demand with intent
to steal. (2)

PART XXX.

BURGLARY AND HOUSEBREAKING-.

According to some of the more ancient authorities, burglary was the felonious
breaking and entering of houses, or churches, or the walls or gates of a town.

Lord Coke gives as a reason for considering the breaking and entering of a
church as a burglar', that the church is domus mansionalis omnipotentis Dei. 3)

But it has generally been considered as having reference to the breaking and
entering of private houses, and in that sense it is described, as-A breaking and
entering the mansion-house of another in the night, with intent to commit some
felony within the game, whelher such felonious inient be executed or not. (î

The word burglar is supposed to have been introduced from Germany by the
Saxons; and to be derived from the German, burg, a house, and larron, a thief:
the latter word being from the Latin, latro (5) But Sir H. Spelman thinks tha;
the word burglarta was brought here by the Normans, as he does not ind it
amongst the Saxons ; and he says that burglatores, or burgatores, were so called,
quod dum alii per campos latrocinanlur eminus, hi burgos pertinacius effrin-

(1) R. v. Ogden. L. & C. 288.
(2) R. v. Johnson U. C. Q. B., 569.
(3) 3 Inst. 63.
(4> 4 BI. Com. 224 ; I Hawk. P. C., c. 38, s. 1 ; 2 East, P. C. 484.
(5> Burns Just. Tit. Burglary, sec. 1.



BURGLARY AND HOUSEBREAKING.

gunt, et deprzdantur. The crime, however appears to have been noticed in our
earliest laws, in the common genus of oflences denominated Ilamsecken, and, by
the ancient laws of Canute and of Henry I., to have been punished with death. (l),

Originally the circumstance of time does not seem to have been material ; and
the malignity of the offence was supposed to consist entirelv in the invasion on
the right of habitation, to which the laws of England fiave always shewn
special regard.

The learned editor of Bacon's abridgement says that his researches had not
enabled him to discover at what particular period lime was first deemed essential
to the ofrence, but that it must have been so settled before the reign of
Edward VI. (2)

There is no material difference between the above description or definition of
burglary and that contained in article 410, post. A verbal change, however is
necessary, on account of the abolition of the distinction between felony and
misdemeanor. The general definition of burglary, therefore, will now stand
thus,-A breaking and entering of a dwelling-house, by night with intent to-
commit an indictable offence therein. Clause (b), of article 410, however,
makes it burglary, also, to break out of a dwelling-house, by night, after having
committed an indictable offence therein or after having entered it with intent
to commit an indictable offence therein.

407. Meanings or terms.-In this part, the following words are
used in the following senses :

(a.) " Dwelling-house " means a permanent building the whole or
any part of which is kept by the owner or occupier for the residence
therein of himself, bis family or servants, or any of them, although
it may at intervals be unoccupied ;

(i.) A building occupied with, and within the same curtilage
with any dwelling-house shall be deemed to be part of the said
dwelling-house if there is between such building .and dwelling-
bouse a communication, either immed iate or by means of a covered
and inelosed passage, leading from the one to the other, but not
otherwise :

(b.) To " break " means to break any part, internal or external,
of a building, or to open by any means whatever (including lifting,
in the case of things kept in their places by their own weight), any
door, window, shutter,.cellar-flap or other thing intended to cover
openings to the building, or to give passage from one part of it to
another ;

(i.) An entrance into a building is made as soon as any part
of the body of the person making the entrance, or any part of
any instrument used by him, is within the building ;

(ii.) Every one who obtains entrance into any building by any
threat or artifice used for that purpose, or by collusion with any
pe:son in the building, or who enters any chimney or other aperture
of the building permanently left open for any necessary purpose,
shall be deemed to have broken and entered that building. R.S.C.,
c. 164, s. 2.

(1) 1 Hale, 547, citing Spelm. Gloss. Tit. Hamsecken and Burglaria.
(2) 1 Bac. Ab. Tit. Burglary, 551 ; 3 Inst. 65.
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40S. Breakng place er worsblp.-Every one is guilty of an in.
dictable offence and liable to fourteen years' imprisonment who
breaks and enters any place of public worship and commits any in-
dictable offence therein, or vho, having committed any indictable
offence tberein, breaks out of such place. R.S.C., c. 164, 'S.· 35.

409. Every one is guilty of an indictable offence and liable to
seven years' imprisonment who breaks and enters any place of public
worship with intent to commit any indictable offence therein. R.S.C.,
c. 164; s. 42.

Upon an indictment for breaking into a parish church, and stealing two sur-
plices and a scarf, it appeared that the surplices and scarf were stolen from a
box kept in the church tower; this tower was built higher than the church. and
had a separate roof, but it had no outer door, the only way of going info it being
through the body of the church, from which the tower was not separated by a
door or partition of any kind. It was objected that the stealing of these articles
deposited in the tower was not sacrilege. But it was held that a tower,
circumstanced as this tower was, must be taken to be part of the church, and
that the stealing of these articles in the tower was a stealing in the church. (1)

Where, in another case it appeared that the offence had been committed hy
breaking into thevestry and stealing the sacramental plate out of a chest in the
vestry ; and the vestry had in old times been the porch of the church, and
when the church was altered the porch was turned into the vestry room, and it
had never been used for vestry purposes, but only for the robing of the clergy-
Inan, and the custody of the sacramental plate ; and the vestry had a door
opening into the body of the church, and another into the churchyard, which
was always kept locked inside, Colerige, J , held that this vestry was as much
a part of the church, for the purpose of this indictment, as the altar or the
nave. (2)

410. Burmry.-Every one is guilty of the ihdictable offence
called burglary, and liable to imprisonment for life, who-

(a.) breaks and enters a dwelling-house by night with intent to
,commit any indictable offence therein ; or

(b.) breaks out of any dwelling-house by night, either after com-
mitting an indictable offence therein, or after having entered such
<lwelling-house, either by day or by night, with intent to commit an
indictable offence therein. R.S.C., c. 164, s. 37. (24-25 Vict., c. 96,
ss. 51, 52, 54, Imp.)

" Nighl" is the interval between nine P. M. and six A. M. of the following
day. (See article 3 (q.) ante, p. 4.)

The ownership of the goods need not be stated in the indictment (3)
The intent to commit an indictable offence ought to be charged ; (4) or it will

be necessary to prove the commission of some indictable offence in the house
after the breaking and entering. Thus, where an indictment was for burglariously
breaking and entering a dwelling-house and then and there stealing goods
therein and it omitted to state the intent, it was held that the defendant might
be convicted of the burglary, if the stealing were proved but not otherwise. (5)

(1) R. v. Wheeler 3 C. & P. 585.
(2) R. v. Evans, . C. & M. 288.
(3) See article 613 (b), post. See, also, R. v. Clarke, 1 C. & K. 421.
(4) I Bawk. P. C. 559.
(5) R. v. Furnival, R. & R. 445.
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Before the statute 7 Will, and I Vict., c. 86, sec. 4. (re-enacted in 24 and 25
Vict., c. 96, sec. 1), which first declared that for the purposes of a burglary the
nigiht should be from 9 P. M. to 6 A. M., many nice questions arose as to what
fel within the meaning of , night." If the breaking and entering were in the
night it was burglary ; if in the day Lime it was not ; if it were committed
during twilight then if there were not day-light or crepusculum enough left to
discern a man's face, it was burglary ; otherwise it was not (1). But this did
not extend to moonlight nights. (2)

Both a breaking and an entering are necessary to constitute burglary ; and
the breaking and entering must both be in the night. If the breaking be in the
day and the entering in the night, or the breaking in the night and the entering
in the day, it will not be burglary ; but the breaking may be on one night and
the entering on another ; (3) provided the breaking be witb intent to enter, and
the entering with intent to commit an indictable offence. (4)

Every entrance into a house, in the nature of a mere trespass is not suflicient.
Thus, if a man steals in a house which he enfers by a door or window which he
finds open, or through a hole or opening which was made there before, (unless
it be such a permanent opening as a chimney etc., as mentioned in article 407
(b) ante, he will not be guilty of burglary (5). But see Art. 415 post, as to being
found in a dwelling house, at night. There must be either an actual breaking
of some part of the house or a breaking by construction of law, as where the
entrance is obtained by some threat or artifice, or by collusion with some one
in the building, as provided by the second sub-clause of article 407 (b), ante.

Actual breaking.-Where, a cellar wmndow, which was boarded up, had in
it a round aperture of considerable size, to admit light into the cellar, and
through this aperture one of the prisoners thrust his head, and, by the assis-
tance of the other prisoner, he thus entered the house, but the prisoners did not
enlarge the aperture at all ; it was beld that this was not, a sufficient breaking.
f6) So where a hole had been left in the roof of a brewhouse, part of a dwelling-
bouse. for the purpose of light, and it was contended that an entry through this
hole was like an entry by a chiminoy; it was held that this was not a sufficient

breaking. Bosanquet, J.. ; The entry by the chiminey stands upon a very
different footing ; it is a necessary opening in every bouse, which needs pro-
tection ; but if a man choose to leave an opening in the wall or roof of his
house, instead of a fastened window, he must take the consequences. The
entry through such an opening is not a breaking. " (7)

The following are some examples of burglarious breakings;

Making a hole in the wall ; forcing open the door; putting back, picking or
opening the lock with a false key ; breaking the window ; taking a pane of
glass out of the window, either by taking out the nails or other fastening, or by
drawing or bending them back ;, putting back the leaf of a window with an
instrument, drawing or lifting a latch ; turning the key where the door is
locked on the inside ; or unloosing any other fastening which the owner bas
provided. (8)

Where a pane of glass had been cut for a month, but there was no opening
whatever, as every portion of the glass remained exactly in its place, and the
prisoner was both seen and heard to put his hand through the glass, this was
held a suflicient breaking. (9)

(1) 3 Inst. 63 ; 1 Hale 550 ; 4 BI. Com. 224.
12) 4 BI. Com. 224; I Hale 551.
(3) 1 Hale 551.
(4) R. v. Smith, R. & R. 417; R. v. Jordan, 7 C. & P. 432.
(5) 4 BI. Com. 225.
16) R. v. Lewis, 2 C. & P. 628.
(7) R. v. Spriggs, 1 M. & Rob. 57.
(8) 1 Hale, 552: 3 Inst 64 ; i Hawk. P. C. c. 38 ; s. 6.
(9 R. v. Bird, 9 C. & P. 44.
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So wbere a window opening upon hinges is fastened by a wedge, and pushing
against it will open it. if such window be forced open by pushing against it,
there. will be a suflicient breaking. The prisoner got into the prosecutor's
cellar, by lifting up a heavy grating, and into his house by forcing open a,
window which opened on hinges, and was fastened bv two nails which acted
as wedges, but would open by pushing it; upon a case reserved the judges
held the forcing open the window to be a suflicient breaking. (1) So pulling
down the sash of a window is a b'eaking, though it has no fastening, and it is
only kept in its place by the pulley weight, although there was an outer shutter,
which was not closed. The prisoner had entered the house by pulling down
the upper sash of a window, which had no fastening, and was kept in its place
by the pulley weight only ; and there was an outer shutter but it was not put
to. Upon a case reserved the judges held unanimously that pushing down the
sash was a breaking. (2)

And raising *a window which is shut down close, but not fastened, is a
breaking, although there be a hasp, by which it could have been fastened and
kept down. (3)

Cutting and tearing down a netting of twine which is nailed to the top,
bottom, and sides of a glass window, so as to cover it, and entering the house
through such window, though it was not shut, constitute a sufficient breach
and entry. (4)

Where a windpw was partly open, but not sufficiently to admit a person's
body, and the prisoner raised it higher and entered by the larger aperture thus
made, it was unanimously held by the judges, op a case reserved, that this was
not a breaking. (5)

Where, however, a square of glass in a kitchen window, through which the
prisoners entered, had been ~previously broken by accident, and half of it was
out at the time when the prosecutor left the house, and the aperture was
sufficient to admit a hand, but not to enable a person to put his arm in. so as to
undo the fastening of the casement, and one of the prisoners thrust his arm
through the aperture, thereby breaking out the residue of the square, and
having so done, he removed the fastening of the, casernent ; Alderson and
Patterson, JJ., entertaining a doubt from the difficulty they had to distinguish
satisfactorily the case of enlarging a hole already existing, from the enlarging
an aperture, by lifting up further the sash of a window, in the preceding case,
submitted the case to the judges, who were unanimously of opinion that this was
a suflicient breaking,-not by breaking the residue of the window parie,-but
by unfastening and thus opening the window itself. (6)

On one occasion it was doubted whether getting into a house through the
chimney was a sufficient breaking and entering to constitute burglary ; but it
was afterwards agreed that it was sulficient, on the ground that a house, with
no opening, except througli the chimney, is as much closed as the nature of
things will permit (7). And it has been held that getting into the chimney of a
house is a suflicient breaking and entering to constitute burglary, even if the
party does not enter any room of the house. The prisoner got in at the top of a
chimney and went down to just above the mantelpiece oif a room on the ground
floor ; and upon a case reserved, two judges thought it was not a breaking and
entering as the prisoner ceuld not be considered as being in the dwelling-house
when he had not got below the mantel-piece ; but the ten other judges, held
otherwise on the ground that the chimney was part of the dwelling-house, that

(1) R. v. Hall, R. & R. 355.
(2) R. v. Haines & Harrison, R. & R. 451.
(3) R. v. Hyams, 7 C. & P. 441.
(4) Commonwealth v. Stephenson, 8 Pick, 354.
(5) R. v. Smith, R. & M., C. C. R., 178.
J61 R. v. Robinson, R & M., C. C. R., 327.
(7) 1 Hawk. P. C. c. 38, s. 6 ; 2 East, P. C. 485.
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the getting in at the top was a breaking of the dwelling-house, and that the
prisoner's lowering himself down was an entry within the dwelling-house. (1)

A case is reported. in which the breaking was held to be sufficient, thougli
there was no interior fastening to the doors which were opened. The place
which the prisoner entered was a mill, under the same roof, and within the
same curtilage, as the. dwelling-house : through the mili there was an open
entrance, or gateway, capable of admitting wagons, and intended for .the
purpose of loading them more easily with flour by means of a large aperture or
hatcb, over the gateway, communicating with the door above: and this aper-
ture was closed by folding doors, with hinges. which fell over it, and remained
closed by their own weight, but without any interior fastening; so that persons
on the outside, under the gateway, could push them open at pleasure, by a
moderate exertion of strength. The prisoner entered the mill in the night, by
so pushing open the folding doors, with the intention of stealing flour; and this
was held to be a sufficient breaking. and the prisoner was accordiugly convicted
of burglary. (2)

But doubts were entertained whether liftin' up the trap-door or flap of a cellar,
which was kept down solely by its own weight, was a sufficient breaking ; such
trap-door or flap being used for the purpose only of taking in liquors to the
cellar, and not as a common entrance for persons. The prisoner was indicted for
stealing some bottles of wine in a dwelling-house, and afterwards burglariously
breaking out of the house. The wine was taken from a bin, in a cellar of the
house, which was a public house, and removed by the prisoner from the hin to
the trap-door, or flap of the cellar, in getting out or which he was apprehended.
The cellar was closed on the outside, next the street only by the flap, whic
had bolts belonging to it, for the purpose of bolting it on the inside, and was o
considerable size, being made to cover the opening through which the liquors
consumed in the public house were usually let down into the cellar. The flap
was not bolted on the night in question, but it was proved to have been down;
in which situation it would remain, unless raised by considerable force. When
the prisoner was first discovered. his head and shoulders were out of the flap;
and upon an attempt being made to lay hold of him, he made a spring, got
quite out, and ran away, when the flap fell down, and closed in its usual way,
by its own weight. Upon this evidence it was doubted whether there was a
sufficient breaking to constitute the crime pf burglary; and the prisoner having
been convicted, the question was saved by the learned judge who presided at
the trial, for the opinion of the twelve judges, who were divided in opinion as to
this being a sufficient breaking. (3)

IL bas however, since been held, that lifting up the flap of a cellar, which was
kept down by its own weight, is a sufficient breaking, although such lap may
have been occasionally fastened by nails, and was not so fastened at the time
the entry was made. (4)

A door or wall forming part of the outward fence of the curtilage and opening
into no building, but into the yard only, was held to be no such part of the
dwelling house as would render it burglary to break and enter by such door or
wall ; and it was held to make no difference that the door broken was the
entrance to a covered gateway, and that some of the buildings belonging to the
dwelling bouse and within the curtilage were over the gateway, and that there
was a hole in the ceiling of the gateway for taking up goods into the buildings
above. The prosecutor had a dwelling nouse, warehouses and other buildings
and a yard ; the entrance into the yard being through a pair of gates, which
opened into a covered way. Over this covered way were some of the warehouses,
and over the gates there was a loop-hole and crane to admit of goods being hauled
up. There was also a trap-door in the roof of the covered way : and there was

i1) E. v. Brice, R. & R. 450.
(2 Brown's case, 2 East, P. C., c. 15, s. 3, p. 487.
(3) R. v. Callan, R. & B. 157.
(4) B. v. Russell, R. & M., C. C. R. 377.
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free communication from the warehouse to the dwelling house. The prisoners
broke open the gales in the night, with intent to steal. After breaking open the
gates they entered the yard, but they did not enter any of the buildings. Upon a
case reserved the judges where unanimous in holding that the outward fence of
the curtilage, not opening into any ofthe buildings, wasno part of the dwelling-
house. (1)

An area gate opening into the area only is not such a part of the dwelling-
house that the breaking of the gate will be burglary, if there be any door or
fastening to prevent persons in the area from entering the bouse, although such
door or other fastening may not be secured at the time. The prisoners opened
an area gate in a street in London and entered the bouse through a door, whichî
happened to be open within the area. but which door was usually fastened when
the family retired for the night, and was one of the ordinary barriers against
thieves. Having committed theft in the bouse a question arose whether the
breaking of the area gate was a breaking of the dwelling bouse so as to cons-
titute burglary ; and as from the area into the house, there was no free passage
in time of sleep, thejudges held unanimously that the breaking was not a break-
ing of the dwelling house (2)

It has been held, and it is expressly declared by article 407 (b). anie, that the
breaking requisite to constitute a burglary is not confined to the external part
of the bouse, but may be of an inner door after the offender bas entered by means
of a part of the house which was open. Thus, if A enter the bouse of B, in the
night time through the outward door which is open, or by an open window, and
when witbin the bouse, turn the key of a chamber door, or unlatch it, with
mient to steal, this will be burglary. (3j So where the prisoners went into the
bouse of the cook at Serjeant's Inn, in Fleet street, to eat, and taking their op.
portunity, slipped up stairs, picked open the lock of a chamber door, broke open
a chest, and stole plate, it was agreed that the picking open the lock of a cham-
ber door, constituted burglary, though the breaking open the chest would not
have done so. j4) And it will also amount to burglary if a servant in the night
time open the chamber door of his master or mistress, whether latched or other-
wise fastened, and enter for the purpose of committing murder or rape, or with
any other felonious design ; or if any other person, lodging in the same house,
or in a public ion, open and enter another's room door, with such evil intent. (5)
But il has been questioned whether, if a lodger in an inn should, in the night
time, open the door of the chamber occupied by hi'o, steal goods, and go away,
the offence would be burglary ; on the ground of his baving a kind of special pro.
perty and interest in his chamber, and the opening of bis own chamber door
being therefore no breaking in the inn-keeper's house. (6)

But he would be guilty of burglary, by breaking out, if, after stealing lie not
only opened his own chamber door but lifted a latch or turned a handie of the
outward door so as to get completely out of the bouse. (7)

It is clear that the breaking open of a chest, or box, by a thief who has
entered by means of an open door or window, is not a kind of breaking which
will constitute burglary, because such articles are ne part of the house. (8l But
the question with respect to the breaking of cupboards, and other things of a
like kind, when affixed to the free-hold, has been considered as more doubtful.
Thus, at a meeting of the judges, upon a special verdict, to consider the point,
whether beaking open the door of a cupboard let into the wall of the bouse

(i> R. v. Bennett, R. & R. 289.
12) R. v. Davis, R. & R. 322.
(3) 1 Bale, 553 ; i Hawk. P. C. c. 38, s. 6
(4 A-non. 1 Hale, 524.
(5) I Hale 553, 554; 4 BI. Com. 227
(6) 2 East, P. C. c. 15, s. 4, p. 488.
(7) R. v. Wheeldon, 8 C. & P. 747.
(8) 1 Hale, 523, 524, 525 ; I East, P. C. 489.
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were burglary or nòt, it appears that they were divided upon the question. (1)
Lord Hale says that such breaking is not burglary at comm.n law. (2)

Constructive breaking.-Where in consequence of violence commenced or
threatened in order to obtain entrance to a house, the owner, either from appre-
hension of the violence, or in order to repel it, opens the door, and the thief
enters, such entry will amount to breaking in law: (3j for which some bave
given as a reason that the opening of the door by the owner, being occasioned
by the felonious attempt of the thief, is as much imputable to him as if it had
been actually done by his own hands. (4; And in a late case, where the evidence
was, that the family within the bouse were forced by threats and intimidation
to jet in the offenders, Thompson, B., told the jury, that although the door was,
literally, opened by one of the family, yet if sucli opening proceeded from the
intimidations of those who were without, and from the force that had been
used, knocking at and breaking the windows, calling out and insisting upon
the door being opened, and firing of guns, if under these circumstances the
persons within were induced te open the door, it was as imuch a breaking by
those who made use of such intimidations to. prevail upon them so to open it,
as if they had actually burst the door open. (5) But if, upon a bare assault
upon a house, the owner fling out his money to the thieves, it will not be a
burglary; (6) though if the money were taken up in the owner's presence, it is
admitted that it would be robbery. (7) And though the assault were so consi-
derable as to break a hole in the house ; yet if there were no entry by the thief,
but only a carrying away of the money thrown out te him by the owner, the
offence could not, it shotild seem, be burglary, though certainly robbery. (8)

Where an act is done, in fraudem legis, the law gives no benefit thereof to
the party. Thus if thieves, having an intent te rob, raise hue and cry, and bring
the constable, to whom the owner opens the door, and they, when they come in,
bind the constable, and rob the owner, it is burglary. 19) And, upon the same
principle, the getting possession of a dwelling-house by a judgment of ejectment
obtained by false aflidavits, without any colour of title, and then rifling the
bouse, was ruled to be within the statute against breaking the house, and steaing
the goods tberein. (10) So if a man go to a bouse under pretence of having a
search warrant, or of being authorized to make a distress, and by these means
obtain admittancé, it is, if done in the night-time, a sufficient breaking and
eatering te constitute burglary, or, if done in the day-time, house-breaking. (11)

If admission to a house be gained by fraud, though not carried on under the
cloak of legal process, but merely by a pretence of business, it will aiso amount
to a breaking by the construction of law. Accordingly, it was adjudged, that
where thieves came to a house in the night-time, with intent to commit a robbery,
and knocked at the door,. pretending to haie business with the owner, and,
being by such means let in, robbed him, they were guilty of burglary. (12)
And so where some persons took lodgings in a bouse, and afterwards, at night,
while the people were at prayers, robbed them : it was considered that, the
entrance into the house being gained by fraud, with an intent te rob, the offence
was burglary. (13)

(1) Fost, 108.
(2) 1 Hale, 527.
(3) 1 Hale, 553 ; 2 East P. C. 486.
{4) t Hawk, P. C. c. 38, s. 7.
(5) R. v. Swallow, M. S. Bailey, J.
(6) 1 Hawk, P. C. c 38, s. 3.
(7) 2 East, P. C. 486.
18) t Hale 555.
(9) 3 Inst. 64, t Hale, 552, 553 : Kel. 44, 82; 4 BI. Com. 226.
(10) Farre's Case, Kel. 43.
t1) Gascoigne's case, 1 Leach, 284.

(12) Le Mott's case, Kel. 42 ; t Hawk. P. C., c. 38, s. 8.
(13) t Hawk. P. C., c 38, s. 9 ; 4 BI Corn. 227 ; 2 East P. C. 485.
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In another case the entrance was gained by deluding a boy who had the care
of it. The prisoner, who was acquainted with the house and knew that the
family were in the country, asked the boy, who kept the key, to go with her to
the house, promising him. by way of inducement, a pot of ale. The boy went
with her, opened the door, and let her in ; upon which she sent him for the pot
of ale, and, while he was gone, she robbed the house and went away. This
being in the ilight time, it was held that the prisoner was ciearly guilty of
burglary. (I)

Where a servant conspired with a thief to let him into lis master's house to
commit a robbery, and, in pursuance of this arrangement, opened the door or
window in the night time and let him in, it was considered burglary both in the
servant and the thief. (2) .

In a subsequent case, two men were indicted for burglary, upon the following
facts: One of the men was a servant in the house where the offence was com-
mitted. In the night time he opened the street door, let in the other prisoner,
and shewed him the sideboard, from which the other prisoner took the plate.
The servant then opened the door. and let his confederate out, but he himself
remained inside, and went to bed. The judges were all of opinion that both
prisoners were guilty of burglary; and they were accordingly executed. (3)

Entrance.-Any, even the least entry with any part of the offender's body or
with any part of any instrument or weapon used by him is sufficient. (4)

So, that, where A., in the night time, cut a hole in the window shutters of B's
shop, which waszpart of bis dwelling-house. and, putting lis hand through the
hole, took out some watches which hung in the shop, within lis reach, it was
held to be burglary. (5) And if a thief breaks the window of a house in the
night time, with intent to steal, and -puts in a hook to reach out goods, or puts
a pistol in at the window with intent to kill, it is burglary, in either case,
although his hand be noL in the window. (6

In a case where thieves came in the night to rob A., who, perceiving their
intent, opened his door, issued out, and struck one of the thieves with a staff,
when another of them, having a pistol in his hand, and perceiving persons in
the entry ready to interrupt them, put bis pistol within the door, over the
threshold, and shot, in such manner that bis hand was over the threshold, but
neither bis foot nor any other part of bis body, it was adjudged to be burglary.(7),

It has even been held that to discharge a loaded gun into a bouse is a
sufficient entry, although neither the person discharging it nor any part of the
gun be wiithin the house. (8)

It seems therefore, that no distinction is to be made between the implied·
entry effected by discharging a pistol or other tire-arm into a bouse, and that
effected by means of an instrument introduced within the window or threshold,
for the purpose of committing an indictable offence.

Where it appeared that the prisoner had bored a hole with an instrument
called a centre-bit through the panel of a bouse door, near to one of the bolts by
which it was fastened ; and that some pieces of the broken panel were found
within the threshold of the door; but it did not appear, that any instrument,
except the point of l he centre-bit, or that any part of the hodies of the prisoners

(1) R. v. Hawkins, I East, P. C. 485.
(2) 1 Hale, 553; 4 BI. Com. 227.
(3) Cornwali's case, 2 Str. 881.
(4) See tirst sub-clause of article 407 (b.). See, also, R, v. Davis, R. & R., 499;

R. v. Bailey, R. & R., 341.
(5) Gibbon's case, Fost. 107, 108.
(6) 3 Inst. 64 ; H Hale 555.
(7) I Hale, 553 ; 2 East, P. C. 490.
(8) i Hawk. P. C. c. 38, s. i1 ; See Pickering v. Rudd, 4 Camp. 220.
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had been within the house, or that the aperture was made large enough to
admit a man's hand ; the court held this not to be a suflicient entry. (1)

Introducing the hand between the glass of an outer window, and an inner
shutter, is a sufflicient entry to constitute burglary, on the ground that as the
glass of the window is the outer fence, whatever is within the glass is within
the bouse. A sash window was fastened in the usual way by a latch from the
bottom of the upper sash to the top of the lower one, and there were inside
shutters fastened within. The prisoner broke a pane in the upper sasb, and
introduced his hand within the window to undo the latch, but whilst he was
cutting a hole in the shutter, writh a centre-bit, and before he had undone the
latch of the window, he was seized. The point reserved was whether the
introduction of the hand between the window and the shutter to undo the
window latch was a sufficient entry ; and the judges held that it was. (2)

In a more recent case where, in breaking a window in order to steal something
in the house, the prisoner's finger went within the bouse, it was held that there
was a sufficient entry to constitute burglary. (3)

Dwelmlngbouse.-Every bouse for the dwelling and habitation of man is
taken to be a dwelling bouse in which burglary may be committed; (4) and under
the above article 407, clause (a),'it means any permanent building the whole or
any part of which the owner or occupier keeps for the residence therein of
himself, his family, or servants, although, at intervals, unoccupied, and it
includes also any building occupied with and within the same curtilage with it.
provided there be between them a communication either direct or by means of
a covered and enclosed passage; and evidence of the breaking and entering of
a building so attached will sustain an indictment charging a breaking and
entering of the dwelling bouse (5j

A dwelling bouse, therefore, in relation to the offence of burglary, is any place
kept for the purpose of living in; and it will be suflicient if any part of the family
.of the owner or tenant live there. Thus where a servant boy of the prosecutor
.always slept over his brew bouse which was separated from his dwelling bouse
by a public passage, but occupied therewith, it was held, upon an indietment
for burglary, that as the brew house was used by the prosecutor's servant boy
for sleeping in, it was the dwelling bouse of the prosecutor; although, being
separated by the passage, it could not be deemed to be part of the house in
which he himself dwelt. (6)

Sets of chambers in an inn of court or a college are deemed distinct dwelling
bouses, they being, in their nature and manner of occupation, as unconnected
with each other as if they were under separate roofs. (7)

A burglary cannot be committed in a tent or booth la a market or fair, even
although the owner lodge in it ; because il is a temporary, not a permanent
edifice: 18) but if it he a permanent building, although used for the purpose of.a
fair, it may be a dwelling-house if a part of it be used as such during the fair. (9)

A loft situated over a coach-house and stables, in a publie mews, and con-
verted into -lodging'rooms, has also been holden to be a dwelling-house. The
prosecutor, who was coachman to a lady, rented the rooms at a yearly rent;
but he had never paid any rent ; and the rooms were not rated in the parish

(1) R. v. Hughes, t Leach, 606; t Hawk. P. C. c. 38. s. 12; 2 East, P. C. 49t.
(2) R. v. Bailey, R. & R., 341.
(3) R. v. Davis, R. & R. 499.
t4) 3 Inst., 64.
t5) R. v. Garland, 1 Leach, 144.
(61 R. v. Westwood, R. & R. 495;
(7) t Hale, 522, 556; 3 Inst. 65: See Monks v. Dykes, 4 M. & W. 365; Fenn v.

Grafton, 2 Bing. N. C. 617; 2 Scott, 56.
(8) I Hawk, c. 38, s. 35 ; I Bale 557.
(9) R. v. Smith, 1 M. & R. 256.
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books as dwelling-houses, but as appurtenances to the coach-bouse and stables;
the way to the coach-house and stables was down a passage out of the public
mews, to a staircase which led to these rooms, and the entrance to which
staircase was through a door, which was never fastened, but there was a door
at the top of the staircase to the rooms, which was locked at night, and was
broken by the prisoner. It was contended, on behalf of the prisoner, that
these rooms, which probably were originally intended as mere hay-lofts, did
not, in contemplation of law, form such mansions or dwellirig-houses, as to
become the subject of burglary ; but the objection was overruled by the court,
who thought that the circumstance of these rooms being situated over the
coacb-house and stables, would not alter the nature of the case ; and that they
were, to ail intents and purposes, the habitation and domicile of the prosecutor
and bis family. (1)

Where the prosecutor's house consisted of two living rooms, and another room
used as a cellar, downstairs, and of three bed-rooms up stairs, the bed-room
over the wash house and the bed room over the bouse place communicating
with that over the wash-house, but there beinz no internai communication
between the wash-house and any of the rooms of the bouse, though the whole
were under the same roof, and it appeared that the defendant broke into the
wash-house and was breaking through the partition wall between the wash.
bouse and the bouse-place, it was held that the defendant was properly convicted
of burglary in breaking the bouse (2)

But where adjoining to the house was a kiln, one end of which was supported
by the wall of the house, and adjoining to the kiln there was a dairy, one end
of which was supported by the wall of lhe kiln, the roofs of all three being of
different heights, and there being no internai communication from the house to the
dairy, it was held that burglary was not committed by breaking into the dairy. (3)

Where the prisoner entered a loft, beneath which were four apàrtments,
inhabited as a dwelling-house, but which did not communicate with the loft in
any manner whatever; and on the side of the dwelling bouse was a shop, which
was not used as a dwelling, and which did nôt communicate with the four
chambers, there being between this shop and the loft a communication by a
ladder and the dwelling and shop both opened into the same fold ; Holroyd,
J., held the loft to be a dwelling-house. (4)

A Mr. Smith having purchased a bouse with an intention to reside in it, had
moved into it some of bis furniture and effects; the house was put under the care
of a carpenter for the purpose of being repaired ; but Mr. Smith had not himself
entered into the occupation of any part of it, nor did any part of bis family, nor
any person whatever sleep therein. While the bouse was in this situation, it
was broken open in the night time ; and upon a case reserved for the conside-
ration or the judges, they were of opinion that it could not be considered a dwel-
ling-house, being entirely uninhabited ; and that. therefore, there could be
no burglary. (5) In another report of this case, (6) it is stated that no goods
were in the house at the time it was broken open, and that the judges were
therefore also of opinion that it was no burglary, because, as the indictment
charged an intent to steal, it must mean to steal the goods then and there being in
the bouse, and that nothing being in the house,nothing could be stolen; but it is also,
further stated, that it seemed to be the sense of the judges and Eyre, B. declared
it to be bis opinion, that although some goods might have been put into the
bouse, yet if neither the party nor any of his family had inhabited it, it would
not be a mansion-house in which burglary could be committed.

(1) R. v. Turner, I Leach, .305 : 2 East, P. C. 492.
(2) R. v. Burrowes, 1 Mood, C. C. 274.
3) R. v Higgs 2 C'. & K. 322.

(4) Thompson's case, 1 Lew 32.
(5) R. v. Lyons and Miller, I Leach, 185.
(6) 2 East. P. C. 497.
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Where a house (which a former tenant had quitted, was taken by a new
tenant, who put all bis furniture into it, and frequently went thither in the day
time, but neither himself, nor any of bis family had ever slept there, it was ruled
that burglary could not be cominitted therein. (1)

And,thoughpersons sleepina bouse thussituated, yet, if they arenote fthefamily
oftheowner,itwillstillnotbeadwelling-ousein whichburglarycan be committed.
Thus, where the prisoner was indicted for a burglary in the dwelling-house
of a Mr. Rolland, and it appeared that the bouse was newly built and finished
in every respect, except the painting, glazing, and the flooring of one garret;
that a workman, who was constantly employed by Mr. Hollanc, slept in it
for the purpose of protecting it, but that no part of Mr. Holland's domestic
family had taken possession of it; the court held that it was not the dwelling-
house of Mr Holland. (2)

So in a case where it appeared that the prosecutor had lately taken the
bouse which was broken open ; that he himself had never slept there nor any of
his family ; but that on the night in which it was so broken, and for six nights
before, he had procured two hairdressers, who were not in any situation of
servitude to him, to sleep there for the purpose of taking care of bis goods and
merchandize, which were deposited therein; the court was of opinion, that the
bouse could not, in contemplation of law, be considered as the dwelling-house of
the prosecutor (3)

Where the owner of the bouse bas no intention of going to reside in it himself,
and merely puts some person to sleep there at nights till he can get a tenant,
the same rule applies, and the house, under such circumstances, cannot be con-
sidered as the dwelling-house of the owner. The point arose upon the following
facts. Mr. Pearce was a brewer, and the owner of a public bouse in which the
offence was committed. The bouse, at the time of the offence, was shut up, and
in the day time entirely uninhabited ; but a servant of the owner was put to
sleep in it at night, for the protection of the goods, until some other publican
sbould take possession of it. There were in the house a number of beds, chairs,
and other articles of furniture, which the owner bad purchased of the former
tenant, with a view to accommodate the person to whom he might let it, but with
no intention of residing in the bouse himself, either personally, or by means of

any of bis servants.. Upon a case reserved, the judges were of opinion, that as
the owner never intended to inhabit the bouse, it could not, in contemplation of
law, be considered as bis dwelling-house; and that it would have been no
burglary if the louse had been broken in the nîght. (4)

Where the owner of the house bas never, by himself or by any of bis family
slept in it, though he bas used it for bis meals, and all the purposes of bis
business, it is not his dwelling-house, so as to make the breaking thereof
burglary. One Clayson took a bouse in which he carried on bis business
of a shopkeeper, and dined, entertained his friends, and passed bis days there'
and had bedding up-stairs; but he always slept at bis mother's, two doors,
off, and he had no servant sleeping in the bouse. An indictment for burglary
described this as his dwelling-house, and the prisoner was convicted but the
judges held, that it could not be deemed bis dwelling-house, and ; that the
conviction was wrong (5)

When the owner or occupier bas once: entered into possession and begun to
use the bouse, as a dwelling, either by himself, or by some of bis family, it will
not cease to be bis dwelling-house by reason of any occasional or temporary
absence, even though no person be left in it. (6) Thus if A. have a dwelling-

(1) R. v. Hallard, 2 East, P. C. 498 ; 2 Leach 701 ; R. v. Thompson, 2 Leach

(2) R. v. Fuller, 2 East, P. C. 448 : i Leach, 186, note b
(3) R. v. Harris, 2 Leach 701.
(4) R. v. Davies, 2 Leach, 876.
(5) R. v. Martin, R. & R. 108.
(6) Fost. 77; 3 Inst. 64.
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house, and upon occasion he and bis family be absent for a night or more,
burglary may be-committed in their absence; and so, if A. have two residences
and be sometimes with his family at one and sometimes at the other, the breach
of one of them in the night time in the absence of his family will be burglary. (1)

Also if A. have a chamber in a college or inn of court, where h'e usually lodge
in term time,; and in his absence in the vacation, bis chamber be broken open
in the night, the same rule will apply. (2)

A., having a residence in Westminster, took a journey into Cornwall with the
intention of returning ; and he sent bis wife and family out of town, leaving
the key with a friend who was to look after the house. After A. had been gone
a month. the house,-there being no one in it,-was broken into, in the night,
and robbed. A month afterwards A. returned to the bouse to live there. IeId,
that the breaking was a burglary. (3)

.In another case it was held that the prosecutor's residence was still his
dwelling-house, although he and his family bad left six months before, he
having left his furniture in it, and having the intention to go back to it. (4)

In these cases, there must be an intention on the part of the owner or
occupier to return to bis house, animus revertendi. If he has quitted without
any intention of returning, the breaking of a house so left will not be burglary.(5)

For instance, A. and B. were indicted for a burglary in the dwelling-house of
C., who, at the end of the summer, had removel with his whole family from
his country house to bis London residence. In the following November his
country house had been broken open, and, in part, rifled : whereupon he
removed, froin it, the rest of his furniture, except a clock a few old bedsteads
and some lumber. Being, asked whether, when he so disfurnished the house, he
had any intention of returning to reside there, C declared that he had not
come to any settled resolution whether to return or not; but was rather inclined
totally to quit the bouse, and to let it for the remainder of the term which he
held in it. Held, that C. having left the bouse and disfurnished it without any
settled resolution of returning, but rather inclining to the contrary, the house
could not be deemed bis dwelling-house at the time of the commission of the
offence ; and the jury were directed to render a verdict of acquittal as to the
burglary, which they accordingly did, but found A. and B. guilty of stealing
the clock etc. (6)

So, if a man leaves his bouse without any intention of living in it again, and
means to use it as a warehouse only, and bas persons. not of bis family, to sleep
in it to guard the property, the bouse cannot be described as his dwelling-house.
One Cox lived in St Martins lane, but removed to the Haymarket, and kept the
house in St. Martin's lane as a warehouse only ; none of bis family or servants
remainerd there, but two women who worked for him in bis business slept there
to guard. the property ; the prisoner stole to the amount of above forty shillings
in the bouse, and was convicted upon an indictment against him describing the
bouse as the dwelling-house of Cox ; but upon a case reserved, thejudges held
that the conviction was wrong. (7)

But though a man leave bis house, and never mean to live in it again, yet, if
he uses part of it as a shop, and lets a servant and bis family live and sleep in
another part of it for fear the place should be robbed, and lets the rest to lodgers,
the habitation by the servant and bis family is a habitation by the owner, and
the sbop will still be considered part of his dwelling-house. The indictment was

(1) I Hale, 556.
(2) I Hale, 556.
(3) R. v. Murry, 2 East P. C. 496.
(4) R. v. Kirkham, 2 Stark, Ev. 279.
(5) Fost, 77 ; 4 BI. Com. 225.
(6) R. v. Nutbrown, Fost, 76, 77.
'7) B. v. Flannagan, R. & R. 187.
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for burglary in the dwelling-house of Bendall, and the place broken into was a
shop, parcel of a dwelling-house, which he had inhabited. He had left the dwel-
ling-house, and never meant to live in it again but retained the shop and let the
otherrooms to lodgers. After sorne time he had put a servant and his family into
two of the rooms lest the place should he robbed, and th¢y lived there. Upon a
case reserved the conviction was sustained ; it being held that the shop was still
the prosecutor's dwelling-house ; the putting in a servant and family to live there
being considered different from putting them there to sleep. (t)

The mere casual use of a place, or the using it upon some particular occasions
for particular purposes is not considered suflicient to constitute it a habitation
where burglary can be committed. (2) Thus, it was held that the fact of a
servant having slept in a barn, on the night in which it was broken open, and
for several nights before, he being put there, for the purpose ofwalching thieves,
did not make the offence burglary. i3) And the circumstance of a porter lying
in a warehouse Io walch goods,-this being only for a particular purpose,-was
held not to make it a dwelling-house. (4i

It was formerly necessary to correctly statethe ownership In the indictment
and therefore the question of the ownership'of the house at the time of being
broken and entered, was then a matter of great importance. Although the
allegation of ownership is no longer absolutely necessary, and its omission will
not render the indictment objectionable or insufficient, (See article 613 (b>) post),
it is better to state, to whom the dwelling-house belongs; and it may not i e out
of place, here, to notice some of the cases.on the subject of ownership and its
exercise either by the owner's own occupation and that of his family and servants
or by others who hold from him some interest which constitutes in them an
ownership as to ‡he whole or some part or parts of the dwelling-house.

With regard to the exercise of ownership, by the occupation of the owner's
servants. it bas been held that, where apartments in a bouse belonging to a
corporation were appropriated as lodgings for servants of the corporation a
burglary. committed in them should be laid as committed in the corporation's
dwelling-house. (5)

Where a servant lived rent free in a house belonging to his master, the
master paying the taxes, and having his business carried on in the bouse, but
the servant and his family being the only persons who slept there, and that
part of the bouse in which his master's business was carried on being at ail
times open to those parts in which the servant lived, it was held, upon an
indictment for breaking and entering that part of the house in which the
master's business was carried on, that it was properly described as the servant's
bouse; but the judges would not say that it might not also, have been described
as the house of the employer. (6)

Where a servant lived in a cottage quite distinct from his master's bouse, and
bad entire control over the cottage, it was held that it might he described as his
dwelling bouse, although he paid no rent for it. and might be liable to give it up
whenever his service was terminated. Upon an indictment for a burglary in the
dwelling-house or-J Lewis, it appeared that Lewis was a gardener to the Baron
de Rutzen, and that he occupied, as gardener, a cottage in his master's garden,
that he slept in the cottage, and kept the key, but took his meals with the other
servants in the house ; he paid no rent, and considered himsel liable to give up
the cottage whenever he ceased to be gardener. It was objected that Lewis took
no interest in the cottage, but merely occupied it in right of hismaster, and that

(1) R. v. Gibbons R. & R. 442.
(2) 2 East, P. C. 497.
(3) R. v. Brown, 2 East, P. C. 501.
(4) R. v. Smith, 2 East, C. P. 497.
(5) R. v. Pickett, 2 East P. C. 50 1; See R. v. Maynard, 2 East, P. C. 501 ; See,

also, R. v. Hawkins, Fost. 38.
(6) R. v. Witt, 1 Moo. C. C. 248.
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it should therefore bave been described as the dwelling-house of the master.
Lord Denman, C. J., - As the building in which the servant slept is quite distinct
and apart from the master's place of residence, and he had a perfect control over
it, and kept the kèy, I think that it is well described as the dwelling-house of the
servant ; but I do not think that the indictment would have been bad, had it
laid the bouse as that of the master (1)

Where a servant had part of a house for his own occupation and the rest
was reserved by the proprietor for other purposes, it was held that the lart
reserved could not be deemed part of the servant's dwelling house, and that it
would be the same if any other person had part of the house, and the rest vas
reserved. The governor of a workhouse was appointed under contract for seven
years, and was te have the chief part of the dwelling-house for his own and his
family's occupation, the guardians and overseers who appointed him reserving
the use of one room for an oflice, and three others for store-rooms. he governor
was assessed for the dwelling-house, excepting the reserved rooms. The office
having been broken into the indictment described it as the governor's dwelling-
house ; but, after conv.i.tion, upon a case reserved, the judges held that the
description was wrong. (2)

An indictment for burglary, in one count alleged it to have been committed in
the dwelling-house of Bromage, and in another in the dwelling-house of the
Earl of Coventry. It appeared that Bromage had the house and firing for the
services he had performed for the Earl during fifty years, but he did no work, and
was allowed so much a week as an old servant; Littledale, J., beld that this was
sufficient to support the indictment, as the house of Bromage, or at ail events, as
the house of the Earl of Coventry (3)

Where a policeman was allowed to live in a house, in order to take care
of it, and a wharf adjoining, it was held that the house was properly de's.-
cribed as the dwelling-house of the policeman, on the ground that he must live
sornewhere ; and he was not otherwise the servant of the owner than in the
particular matter. (4) But where upon an indictment for burglary in the dwel-
ling-house of Bird, it appeared that Bird worked for one Woodcock, who dii
business as a carpienter for the New River Company, and put him in to take caru
of the bouse and flock mill adjoining, which belonged to the company, and he
received no more wages than he did hefore he lived there, nor had any agree-
ment for any, it was doubted whether the house was properly laid, and it was
thought that there might be some difference between this and the preceding case
as here the man was put in by a person who did the work for the company, and
it was thought the saflest course to consider the indictrment as not properly
laying it to be the dwelling-house of Bird. (5)

It was held, however, that, where a servant lived in a house belonging to his
master, at a yearly rent, such house could not be described as the master's
house, though it was upon the premises where the master's business was
carried on. and though the servant had it because of his services. Greaves and
Co. had a house and buildings where they carried on their trade; Mettran, one
of their servants, lived with his family in the house, and paid £11 per annum
for rent and coals, such rent being 'much below the value; and Mettran w'as
allowed to live there because he was servant; Greaves and Co. paying the rdtes
and taxes. One of the buildings having been broken into, the indictmcnt
charged a bur'glary to have been committed in the dwelling-house of Greaves
and Co., and it was urged that Mettran's occupation was their occupation : that
the house he occupied might be deemed their dwelling-house ; and that al[ their
buildings might be deemed part. of their dwelling-house. But upon a case
reserved, the judges thought that as Mettran stood in the character of tenant.

(1) R. v. Rees, 7 C. & P. 568.
(2) R. v. Wilson, R. & R. 115.
(3) R. v. Ballard and Everall, 1 Russ. Cr. 3 Ed. 814.
(4) R. v. Smith, I Huss, Cr. 3 Ed. 815.
(5) R. v. Rawlins 7 C. & P. 150.
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and Greaves and Co. might have distrained upon him for rent, and could not
arbitrarily have removed him, Mettran's occupation could not be deemed their
occupation, and that the conviction as to the burglary was wrong. (1) -

Where a company in the country rented, for their agent, a house in London,
in the -upper'part of which house the agent lived, with his family, and in the
lower part whereof he transacted business for the company, it Is reported to
have been held by Graham, B, and Grose, J., that a burglary committed in the
house was well laid to have been committed in the dwelling-house of the agent:
the use of the house being given by the company to the agent as part of the
remuneration for bis services. (2)

Where, with certain wages, a laborer had a cottage to live in, rent free, it was
held that as he occupied it for bis own benefit, and not for the benelit of his
master, it was properly desóribed as the dwelling-house oJl4¿e laborer. (3)

Where a person was employed by the lessee of tolls to collect such tolls, at a
weekly salary, besides the privilege of living in the toil-gate house, erected by
the trustees of the road, and the toll-gate bouse was broken and entered in the
night time, it was held-lat the bouse was well described as the dwelling-house
of the toli-gate keeper. (4)

With regard to the exercise of the ownership of a bouse by persons other
than the proper owner thereof, it seems that where they have no fixed or certain
interest in any part of,-the house the proper owner retains the ownership in
himself; as for instance, where persons are abiding mn a bouse as guests, and a
burglary is committed in any of their apartments, the indictment should lay the
offence as committed in the dwelling-house of the proprietor of the bouse. (5)

So that where the chamber occupied by a guest in an inn was broken and
entered at night, the indictment for the burglary should lay it as having been
comniitted in the dwelling-house of the innkeeper. (6)

In one case, the prosecutor, who was a pedlar, came ta a public bouse to staý'
ail night, and fastened the door of bis bed-chamber; when the prisoner, pre-
tending to the landlord that the prosecutor had stolen bis goods, under this
pretence, with the assistance of the landlord and others, forced open the
chamber door with intent to steal the goods mentioned in the indictment ; and
the prisoner accordingly stole them. These facts were found specially. Mr.
Baron Adams, who tried the prisoner, doubting whether the bed-chamber could
properly be called the dwelling-house of the prosecutor, as stated in the indict-
ment, the case was submitted to the consideration of the judges. They ail
thought, that though the prosecutor had for that night a special interest in the
hed-chamber, yet that it was merely for a particular purpose, namely, to sleep
there that night as a travelling guest, and not as a regular lodger : that he had
no certain and permanent interest in the room itself, but that both the property
and the possession of the room rernained in the landlord, who would be ans-
werable civililer for any goods of his guest that were stolen in that room, even
for the goods then in question, which he could not be, unless the room were
deemed to be in bis possession. They thought also, that the landlord might
have gone into the room when he pleased, and would not have been a trespasser
to the guest ; and that upon the whole the indictment was insufficient. (7) •

The landlord in this case does not.appear to have been privy to the felonious
intent of the prisoner ; but, on the contrary, was imposed upon by him, and
induced to assist in breaking open the chamber, upon the supposition that the

(1) R. v. Jarvis, R. & M. C. C. 7.
(2) R. v. Margetts, 2 Leach, 930.
(3; R. v. Johling, R. & R. 526.
(4) R. v. Cantield, I Mood. C. C. 42.
(5) 1 Hawk. P. C., c. 38 ; s. 26.
(6) 1 Hale, 557.
(7) R. v. Prosser, 2 East, P. C. 502, 503.
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guest within it had been guilty of felony : but even if the landlord had been an
accomplice in the act of the prisoner, it seems that his offence would not have
been burglary ; (or though it bas been said that if the host of an inn break the
chamber of his guest in the night to rob him it is burglary, (1) that doctrine is
questioned ; and it was well observed, that there seems to be no distinction
between that case and the case of an owner residing in the same house, break-
ing the chamber of an inmate having the same outer door as himself, which
would not be burglary. (2) It would only be simple theft.

A., the lessee of a house, suffered B., his son-in-law to live in it. B. failed,
and left the house, but one of B's servants, C. continued in it. A., the lessee
died, and the house was given up to the landlord, who through his steward
suffered C. to continue in the bouse, and the only goods in the bouse belonged
to C In an indictment for breaking the bouse, it was laid to be the bouse of
C.. and upon the point being saved, the judges held that it was rightly laid, as
C. was there not as a servant, but as tenant at will. (3)

Where the owner, who let out apartments in his bouse to other persons, slept
under the same roof, and bad but one outer door at which he and his lodgers
entered, it was considered that all the apartments of such lodgers were parcel
of the one dwelling-house of the owner ; but, that if the. owner did not himself
dwell in the same bouse, or if he and his lodgers entered by different outer
doors, the apartments so let out were the mansion, for the time being, of each)
lodger respectively.; (4) and it was held, accordingly, that where a house was
let out to several lodgers a burglary committed therein.must be alleged to have
been committed in the dwelling-house of the lodger whose apartments were
broken and entered. (5)

Where a lodger occupied one room in a bouse, the landlady keeping the key
of the outer door, it was held that this could not be described as his dwelling.
bouse ; (6) but it was otherwise where the bouse was divided into several
chambers with separate outer doors. (7)

A burglary was committed in a bouse bolonging to one Nash who however,
did not live in any part of it hinself, but let the whole of it out in separate
lodgings from week to week; and an inmate named Jordan had two apartments
in the house ; namely, a sleeping-roon up one pair of stairs, and a workshop in
the garret ; which lie rented by the week as tenant at will to Nash. The
workshop was the room broken open by the prisoner. And upon a case referred
to the judges for their consideration, whether the indictment had properly
charged the burglary in the dwelling-house of Jordan, ten of them were of
opinion, that as Nash, the owner of the bouse, did not inhabit any part of it, the
indictrnent was good. (8)

In a case in which it appeared that the house was situated in a mnews, and the
whole of it let out in lodgings to three families, with only one outer door, which
was comnon to all the inmates, one of whom rented the parlour on the ground
floor, and a single room up one pair of stairs ; and that the parlour on the
ground floor was the part of the house broken open; all the judges held that the
offence was well laid in the indietment, as having been committed in the
dwelling-house of the particular inniate. (9)

In anoth':r case it appeared that several persons rented of the owner different
parts of the saine bouse, so as to have amongst them the whole bouse, the

(1) Dalt. c. 151, s. 4.
(2) Kel. 94 ; 2 East, P. C. 502.
(3 ) R. v. Collett, R. & R. 498.
(4) R. v. Gibson, 1 Leach 357 ; Lee v. Gansel, Cowp. 8.
(5) R. v. Rodgers, t Leach 89.
(6) Monks v. Dykes, 4 M. & W. 567.
(7j Fenn v. Grafton, 2 Bing. N. C. 617 ; 2 Scott. h6.
(8) R. v. Carrell, t Leach, 237 : 2 East, P. C. 506.
(9) R. v. Trapshaw, t Leach A27 ; 2 East, P. C. 506.
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owter neither reserving nor occupying any part of it. One Choice rented of the
landlord a shop and otherrooms and one Ryan rented in the same house another
shop and all the other rooms. The staircase and passage were in common, and
thie shops opened into the passage, which was enclosed and was part of the
house. The prisoner having broken the passage door of Ryan's shop, was
indicted for burglary in the dwelling-house of Ryan; and, upoi the point being
reserved, the judges had no doubt but that this was rightly described as the
bouse of Ryan ; and they held that the conviction was right. (1)

It was held that where a house was let to A. and a warehouse under the same
roof, and with an inner communication, to A. and B., the warehouse could not
ie described as the dwelling-house of A. The indictment was for a burglary in

the dwelling-house of J. Richards; and the breaking was into the warehouses
under the same roof with J Richard's dwelling-house, and communicating with
it internally; but the dwelling-house was let to J. Richards alone, and the ware-
houses were let to him and his brother, who lived elsewhere. Upon a case
reserved, the judges held that the warehouses could not be deemed part of
J. Richards' dwelling-house, as they were let to bim and his brother, though
by the same landlord, and that the conviction was therefore wrong. (2)

A building may be divided so as to form several separate dwelling-houses by
letting off parts, and leaving no internai communication between the parts sO
let and the remainder of the building. An indictment charged thdt a burglarv
was committed in a bouse forming the centre of a building with two wings, one
of which wings was the dwelling-house of A., and the other consisted of the
dwelling-houses of B and C. respectively. The centre consisted of three manu-
factories in one of which A., B., D. and other persons were jointly concerned,
and of the other two, D. was the sole proprietor. C. was merely in D.'s employ.
There was no internai communication between the centre building and the
houses of A. and B. nor between it and the house of C., except a winlow in the
bouse of C. which looked into a passage that ran the whole length of the centre
building. One count in the indictment alleged the centre building to be ihe
house of C.; but the.judges held that the window merely was not such an
internal communication that the centre building could be deemed a portion of
U.s bouse. (3)

ie Intent.-There must.be an intent, to commit sòme indictable offence:
and il the intention of the entry be alleged or be proved.by the evidence to have
been onlv for the purpose of committing a trespass the offence will not be bur-
lary. An indictment charged the prisoners with a burglary in the dwel-

ling bouse of A. with intent to steal the goods of B. It appeared that B. who
was an excise officer had seized uncustomed bags of tea entered in the name of
C, and being in C's possession without a legal permit, and after seizing them B.
had removed them to his lodgings at A's house. The prisoners and many other
persons broke open A's house in the night. with intent to take this tea. It was
not proved that C. was in conpany with them ; but the witnesses said, that they
supposed the tea to belong to C. ; and supposed that the fact was committed
either in company wi th him, or by his procurement. The jury, being directed to
find as a fact with what intent the prisoners broke and entered the house, found
that they intended to take the goods on behalf of C'., and, upon' the point
being reserved, all the judges were of opinion that the indictment was not sup-
ported ; as, however outrageous the conduct of the prisoners was, in so,endea-
vouring ;o get back A's goods, still there was no intention to steal. (4)

Where the intent laid was to kill a horse, and the interit proved vas merely to
lame bima, in order to prevent him from running a race, the varianc was held
fatal. (5)

(1) R. v. Bailey, R. & M., C. C. 23. Sec It. v. Mayor of Eye, 9 Ad. & E. 670.
(2) R. v. Jenkins, R. & R. 244 : Sec R. v. Hancock, R. & R. 171.
(3) R. v. Egginton, 2 BQs. & P. 508.
(4) R. v. Knight and Roffey, 2 East, P. C 510.
(5, R. v. Dobbs. 2 East. P. C. 513.
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Where the intent laid was to steal, and the intent proved was to carry awav
th. defendant's trunk containing money which ne'had formerly embezzled frùrn
bis master, it was dield that the offence proved did not amount to a burglary,
for it was no felony in the defendant to remove the money. (1).

Where the defendant was discovered in the chimney of a shop in the night
time, and the jury found him guilty of breaking and entering with intent to
steal, it was held that the evidence was suicient to warrant the conviction. (2)

Where il appeared in evidence, that, upon entering the house at three o'clock
in the day the owner found that some person had removed certain goods to a
different part of the house from that in which he bad placed them, seemingly for
the purpose of stealing them ; and the defendants afterwards, on the same
evening, having broken and entered the house, were taken in it, before they
had attempted to move or carry away anything ; the prosecutor having faited
at the trial to prove the burglary, was proceeding to prove the defendants guilty
of the antecedent stealing : but the Court refused to receive the evidence,
saying that the transactions were perfectly distinct. (3)

If there be evidence of a theft but none of burglary and none showing the
theft to have been committed in the dwelling-house, the defendant may be
convicted of the simple theft, and if two or more are indicted, one may be found
guilty of the burglfay~#nd the other of the theft only. (4) And a verdic(may be
rendered finding the defendant guilty of an attempt if the evidence warrant it.(5)

Where a roon-door was latcbed, and a person lifted the latch and entered
the room, and concealed himself for the purpose of committing a theft there,
which he afterWards effected; and two other persons were present with him
when he lifted tre latch, for the purpose of assisting him to enter, and screened
him from observation, by opening an umbrella, il was beld that those two were,
in law, parties to the breaking and entering, and were answerable for the
stealing which afterwards took place, though they were not near the spot when
it was perpetrated. (6)

Where the intent laid was to steal the goods of J. W. and it appeared in
evidence that no goods of any person of the name of J. W. were in the ho:se,
but that the name of J. W. had been inserted in the indictnent by mistake;
the judges held the variance to be fatal, and the defendant was acquitted. (7)

But where the indictment alleged the intent to be generally " the goods and
chattels in the said dwelling-house then and there being " to steal, and charged
gie defendant witit stealing the goods of A. therein, it was held to be satisfied
by proof of a breaking into the house, with intent to steal the goods there
generally, though the goods actually stolen did not belong to A. alone. (8)

The best evidence of the intent is, that the defendant actually committed the
offence alleged to have been intended by himu; (9) but any other facts may be
given in evidence froin which the intent may be presumed. It may be inferred
froni the nature. of the weapon or instrument, with which the defendant is
found armed, the place in which he is found, his own declarations, or froni any
other circumstances.

Where an indictiment charges a breaking and entering, at night, witlh intent
to commit an indictable offence, proof òf the actual commission of an indictable

(1) R. v. Dingley, 9. Leach, 840. c.
(2) R. v. Brice, R. & R. 450.
(3) Ri. v. Vandercomb & Abbot, 2 Leach 708.
(4) R. v. Butterworth, R. & R. 520.
(5) See article 711 posi.
16) R. v. Jordan, 7 C. & P. 432.
(7) R. v. Jenks. 2 East. P. C. 514.
(8) -R. v. Clarke, I C. & K. 421.
(9) See R. v. Locost, Rel. 30.
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offence wili be sufflicient and in fact the best evidence to'establish the intent;
but it is best to allege both the intent to commit and the actual commission of
an indictable offence. (1)

It should be observed also, that different intents may be stated in the indict-
ment.- Thus, where the first count of an indictment for burglary laid the fact to
have been done with intent to steal the goods of a person,!and the second count
laid it with intent to murder him ; it was objected upon a general verdict of
guilty, that there were two several capital charges in the saine indictment,tending to deprive the prisoner of the challenges to which ho would have been
entitled if there had been distinct indictments, and also tending to perplex him
in his defence; but the indictment was holden good, on the ground that they
were the same facts and evidence, only laid in different ways. (2>

Although an indic'ment charging a breaking and entering, wilh intent to
commit an indictable offence, will be supported by evidence that, on breaking
and entering the defendant actually committed the indictable offence charged,
it seems that where the indictment charges a breaking and entering and the
actual commission of an indictable offence, but does not charge the intent,
it will not be supported, if the evidence merely shew a breaking and entering
with intent tocommit and no actual commission-ofthe offence. It was, therefore,decided in a case in which the point was fully considered that an acquittal upon
an indictment for bu.rglary, in breaking and entering a dwelling-house and
stealing goods, could not be pleaded in bar.to an indictment for burglary in the
same iwelling-house, on the same night, with intent to steal, on the grou~nd that
the several offences described in the two indictments could not be said to be the
same. The indictment charged the prisoners with burglariously breaking and
entering the dwelling-house of M. Nevill and A. Nevill,with intent to steal their
goods; and the prisoners pleaded a plea of autrefois acqutt upon a former
indictment, which charged them with burglariously breaking and entering the-
dwelling-house of M. Nevill and A. Nevill, and stealing goods of M. Nevill, goods
of A. Nevill, and goods of one S. Gibbs. The plea concluded with averring the
identity of the persons of the prisoners, and that the burglary waý the same
identical and individual burglary. To this plea there was a demurrer, which
was argued before aIl thejudges of England; and their opinion was afterwards
delivered by Mr. Justice Buller at the Old Bailey, June Session, 1796. The
learned judge said, that it had been contended on behalf of the prisoners, that
as the dwelling-house and the goods in relation to which the burglary was
charged to have been committed were precisely the same both in the indictment
for the burglary and stealing the goods, (on which they were acquitted), and in
the indictment for the burglary wilh intent to steal the goods, (which was then
depending). the offence charged in both was, in contemplation of law, the same
offence, and that of course the acquittai on the former indictment was a bar to
ail further proceedings on the latter. He then proceeded, it is quite clear, that
at the time the felony was committed, there was only one act done, namely, the
breaking the dwelling-house. But this fact alone will not decide this case, for

it is necessary to the completion of burglary that there should not only be a break-
ing and entering, but the breaking and entering must be accompanied with a
felony aclually committed or intended to be committed. In the present * case,
therefore, evidence of the breaking and entering with intent Io steat was rightly
held not to be suificient to support the indictment charging the prisoner with
having broken and entered the house and stolen the goods stated in the first
indictment." The learned judge,-after referring to several authorities on the
subject of the defence of autrefois acquit,-continued These cases establish
the principle, that unless the first indictment were such that the prisoner might
have been convicted upon by proof of the facts contained in the second indict-
ment, an acquittal on the first indictment can be no bar to the second. Now,
to apply the principle to the present case the first indictment was for burglari-

(1) I Hale, b49, 560; 2 East, P. C. 514; I. v. Furnival, R. & R. 445.
(21 R. v. Thompson. 2 East, P. C. 515.
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ously breaking and entering the house and slealing the goods' mentioned ; but
it appeared that the prisoners broke and entered the bouse wilh intent to steal,
for, in fact, no larceny was committed ; and therefore they could not be con-
victed on that indictment. But they have not been, tried for burglariously
breaking and entering the house with intent to steal ; which is the charge of
the present indictment, and therefore their lives have never been in jeopardy
for this offence. For this reason, the judges are all of opinion that the plea
is bad ; that there must be judgment for the prosecutor upon the demurrer:
-and that the prisoners must take their trials on the present indictment." The
prisoners were accordingly tried and convicted. (1)

It will be seen that the essentials of the crime of burglary, as defined and
punished under article 410, are,-1, a breaking and entering a dwelling-house,
by night, with intent, to commit an indictable offence therein; 2, a breaking out
of a dwelling-house. by night, after committing an indictable offence therein;
and 3, a breaking out of a dwelling-house, by night, after having entered it, by
day or by night, with intent to commit an indictable offence therein. But
article 410 does not expressly declare that it is burglary to break and enter a
dwelling-house, by.night, and commit an indictable offence therein. Quaere,
would it, therefore, be sullicient in an indictment for burglary, under article
4 i0 to allege a breaking and entering of a dwelling-house by night and the
commission therein of an indictable offence, without also alleging an intent to
commit it ? And if in a trial for burglary the evidence shewed that when the
defendant broke and entered the house he had no intention whatever to com-
mit any indictable offence therein. would he, by afterwards committing an in-
dictable offence therein, become guilty of burglary under article 410 ?

The articles relating to housé breaking (articles 411 and 412) expressly state
tmat the offence is committed; 1. by breaking and entering a dwelling-house, by
day, and commilling an indictable ofTence therein; 2, by breaking out, of a dwell-
ing house, by day, after having committed an indictable offence therein ; and 3,
)y breaking and entering a dwelling-house, by day, with intent to commit an
indictable offence therein.

If, upon an indictment for burglary it be proved that the breaking and
entering were in the night time he may be convicted of bouse breaking under
article 412 ; (2) and if the breaking and entering be not proved the defendant
may be convicted (under article 345, ante), of stealing in a dwelling-house, if
the property stolen amount to $·!5, or, if though, less than that amount, he
has by threats put any one in the house in bodily fear ; and if the stealing do
not come within the terms of article 345 the defendant may be convicted of
simple theft. (See article 713, post.)

411. Bouse-breaktfng. - Every one is guilty. of the indictable
offence called house-breaking, and liable to fourteen years' imprison-
ment, who-

(a.) breaks and enters any dwelling-house by day and commits
any indictable offence therein; or

(b ) breaks out of any dwelling-house by day after having com-
mitted any indictable offence therein. R.S.C., c. 164, s. 40.

412. Every one is guilty of an indictable offence and liable to
seven years' imprisonment who, by day, breaks and enters any
dwelling-house with intent to commit any indictable offence therein.
R.S.C., c. 164, s. 42.

See comments under article 410.

(1) H. v. Vandercomb and Abbott, ' Leach, 708 ; 2 East, P. C. 159.
(2) R. v. Compton, 3 C. & P. 418.
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The breaking and entering.must be proved in the same manner as in
burglary, il except that it need not be proved to bave been done in the night-
lime; but il it be proved to have been done in the night time, so as to amount
to burglary, it seems that the defendant pnay, notwithstanding, be convicted
upon an indictment for burglary. (2)

The proof of the stealing will be the same as in any other case of theft; and
the least removal, as we have seen already, will be suflicient. For instance,
where il appeared that the prisoper after breaking and entering the house, took
two half sovereigns from a bureau, in one of the rooms, but, being immediately
detected, threw them under the grate in that room, Parke, J., held that this was
a suflicient asportation to constitute the offence of house-breaking and stealing
therein. (3)

If the prosecutor succeed in proving the theft, but fail in proving any of the
other facts necessary to constitute the offence of house-breaking, the defendant
may be convicted of simple theft ; or if the prosecutor fail in proving the
breaking and entry, and the goods be laid and proved to be of the value of
twenty-five dollars, the defendant may be convicted of stealing in the dwelling-
house.

A defendant may, if the evidence warrants it, he convicted of an attempt to
commit the offence if the prosecutor fails to prove its actual commission. (See
article 711, post.)

413. Breaking shop.-Every one is guilty ofan indictable offence
and liable to fourteen years' imprisonment who, either by day or
night, breaks and enters and commits any indictable offence in a
school-honse, shop, warehouse or counting-house, or any building
within the curtilage of a dwelling-house, but not so connected thore-
with as to form part of it under the provisions hereinbefore contained.
RS.C., c. 164, s. 41.

414. Every one is guiilty of an indictable offence and liable to
seven years' imprisonment who, eitber by day or night, breaks and
enters any of the buildings mentioned in the last preceding section
with intent to commit any indictable offence therein. R.S.C., c. 164,
s. 42.

See comments under articles 410, 411 and 412, ante.
The breaking and entering must be proved in the same way as upon an indict-

ment for burglary, except that it is immaterial whether the breaking and entry be
by night or by day. If the proof of the breaking and entry fail the defendant
may be convicted of simple theft.

A waiehouse was, at one time, held to be such as factors or traders keep
their goods in, for sale. and where customers go to view them, and not
such as is used for the safe keeping of goods merely ; (4) but this dis.-
tinction is now exploded. (5) There is a dictun of Alderson, B upon the
repealed statute 7 & 8 G. 4, c. 29, s. 15, that-a shop, to be within il, must be
a shop for the sale of goods, and that a mere workslop (5uch as a carpenter's
or blacksmith's shop, would not be suflicient. (6) but Lord Denman, C J. dis-

(1' I Hale, 526; Fost. 108.
(2) See R. v. Pearce, R. & R. 174; R. v. Robinson, R. & R., 321.
(3) R. v. Amier, 1 C. & P. 344.
(4) R. v. Howard, Fost. 77, 78 : See B. v. Godfrey, I Leach 278.
(51 See R v. Hill, 2 M. & Rob. 458.
(6) R. v. Sanders, 9 C. & P. 79.



'376 CRIMINAL CODE OF CANADA.

sented from that dictum, aud held that a blacksmith's shop, when used as a
workshop only, was within the statute (1).

Where A. had in connection with his chemical works a building commonly
called the machine house in which goods sent out were weighed, and in which
a book was kept by A's servant for entering the goods weighed and sent out,
and it also appeared that the time of the men employed in the works -was also
taken and their wages paid in that same building, the books in which their
time was entered being brought there for the purpose of being e-ntered up and
for paying their wages, it was held upon an indictment for breaking aud entering
this building that it was a counting house. (2)

Article 407 (a) includes, as part of a dwelling-house, any building occupied
with and being within the same curtilage with it, provided th.re be, between
such building and the dwelling-house, "a communicationeither immediate or
by means of a covered or enclosed passage leading from one to the other"; and
the breaking and entering of any such building is punishable as burglary or
house-breaking,--according to the facts,-under articles 410, 411, and 412,
ante; but articles 413 and 414 also cover and punish the breaking and entering
of any building which is within the curtilage of a dwelling-house, though not
so connected with it,-either immediately or by means of a covered or enclosed
passage, - as to form part of it. The word " cu tilage " (which is derived from
the Saxon word curi, signifying court), means a court, a yard, a garden, a Iield,
or any piece of land, (with or without buildings on itl, sur.-ounding. or near
and belonging to a messuage or dwelling-house ; and so in olden times, the
mansion or dwelling-house, in which burglary might be committed, included
the out houses,-~such as warehouses, barns, stables, cow-houses, dairy-houses.
offices,-and all other buildings and erections, which were within the curilage,
or same common fence as the mansion house itself, though not under the same
rool and not joined to the dwelling-house, upon the ground that the main house
protected and privileged all its out-buildings, branches and appurtenances, if
within the curtilage or common homestall. (3)

Articles 413 and 414 therefore make it an indictable offence to break and
enter any building occupied with, belonging to, and within the curtilage of a
dwelling-house.

415. Entering or being found lui a dwelling-house, at night. -
Every one is guilty of an indictable offence and liable to seven years'
imprisonment who unlawfully enters, or is in, any dwelling-house by
night with intent to commit any indictable offence therein. RS.C.,
c. 164, s. 39.

This article will meet cases in which the prisoner has entered (either by an
open door or window or otherwise) a dwelling-house or is found therein, by
night, and where, though there is no proof of any breaking or of the commission
of anv indictable offence, the circumstances shew an intent to commit one, and
that the prisoner was there with that intent.

41ß. Being found armed with intent to break a dwefllng house, etc.
-Every one is guilty of an indictable offence and iable to seven
years' imprisonment who is found-

(a.) armed with any dangerous or offensive weapon or instrument
by day, with inteiît to break or enter into any dwelling-house,'and to
commit any indictable offence therein; or

(1) R. v. Carter I C. & K. 173.
(2) R. v. Potter, 2 Den. 235 : 3 C. & K. 179 20 L. J. (M. C ) 170.
(3) 3 Inst. 64; I Hale, 558; 4 BI. Com>. 225; 2 East, P. C. 493; 1 Hawk. P. C.

c. 38, s. 21.
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(b.) armed as aforesaid by night, with intent to break in any
building and to commit any indictable offence therein. R.S.C., c. 164,
s. 43.

For the definition of " offensive weapon,,' see article 3 (r;, anle.

417. Having possesion of bargiars tools,or being dnguised.-
Every one is guilty of an indictable offence and liable to tive years'
imprisonment who is found -

(a.) having in his possession by night, without lawful excuse (the
proof of which shall lie upon him), any instrument of housebreak-
ing; or

(b.) having in his possession by day any such instrument wi -h
intent to commit any indictable offence ; or

(c.) baving bis face masked or blackened, or being otherwise dis-
guised, by night, without lawful excusé (the proof whereof shall lie
on him) ; or

(d) having bis face masked or blackened, or being otherwise
disguised, by day with intent to commit any indictable offence. R.S.C.,
o. 164, s. 43.

For definition of " Having in possession ", see article 3 (k.) ante.

In reference to article 417, the English Commissioners say: "These are exten-
sions of the existing law. It is thought that being disguised by night, affords
sufficient prima facie evidence of a criminal intent."

418. Every one who, after a previous conviction for any indic-
table offence, is convicted of an indictable offence specified in this part
for which the punishment on a first conviction is less than fourteen
years'Y mprisonment is liable to fourteen years' imprisonment. R.S.C.,
c. 164, s. 44.

See articles 628 and 676, posi, as to the indictment and procedure wlien a
previous conviction is charged.

P ART X X X I

FORGERY.

It is not'possible to say precisely what are the documents the
false making of which is forgery, at common law. But, by a great
many 'different enactments, passed at ditferent times, a great many
forgeries have been made felonies, and as such, punishable with great
severity.

The statute law was, for the most part, consolidated by the 24-
25 Vict. c. 98.
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Like the other consolidation Acts, the Forgery Act assumes that
the common law definition of forgery is known. This definition
however, is a somewhat intricate inatter involving various questions
as to the extent of falsification implied in forgery.; the character of
the intent to defraud essential to it, and the circumstances essential
to the completion of the crime. These matters are dealt with in
sections 313 to 317 both inclusive (1)

The part relating to Forgery, contains an enumeration of the
various classes of documents, the forgery of which is punishable. They
include all those which are mentioned in 24 & 25 Vict. c. 98, though
not always in the same order or under the same niames. They also
include a considerable number of documents, (contracts, for instance,
documents intended to be produced in evidence, and false telegrams).
which are not included in that Act.

This part miakes provision for the forgery of some documents as to
which it is doubtful whether to forge them is oris not a common law
offence.

Finally, it contains a general clause, (section 336), (2) punishing
the forgery of any document, whatever, with intent to defraud the
public or any person, or to pervert the course of justice, or to injure
any person, gr to deprive any person of or prevent his obtaining
any office, &c.

We believe that few, if any, cases would be punishable under this
section which would not be forgeries at common law. There is a
considerable difference between this part and the corresponding
chapter of the Bill. The general section (section 336), (3) corres-
ponds very nearly to a similar provision in the Bill, which proposed
to subject offenders against its provisions to a maximum punishment
of seven years penal servitude instead of two years imprisonment
with hard labor. Such an enactment would have rendered unneces-
sary a considerable part of the enumeration.of documenta contained
in the Draft Code. The provision was regarded as objectionable on
the ground that it authorised a sentence of penal servitude for the
forgery of various documents which were not defined, and the forgery
of which could be at present punished by fine and imprisonment
only. The difference in length between the Draft Code and the Bill
is to a great extent due to the manner in which, perhaps ex abun-
danti cautela the former deals with each particular forgery. In the
result, there will, we believe, be but little practical difference. The
Draft Code adheres more closely than the Bill to the existing law,
and is in thesé matters more explicit and detailed.

The provisions as to preparations for forgery are chiefly re-enact-
ments of existing statutes.

In section 356, (4) we have re-enacted 25-26 Vict., c. 88. as

(1) Sections 313 to 317 of the English Draft Code correspond with articles
419 to 422 of the present Code.

(2) See clause C (n) of article 423, post.
(3) See clause C. (ni of article 423 posi.
(4) Section 356 English Draft Code corresponds with Article 443 et seq of the

present code.
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to Trade Marks, omitting some clauses which seem not practical."
Eng. Commrs'. .Rep.

419. Meanings or Doeument," "Bank note," " Exebequer bUI,"

"Fatsedocument."-A document means, i this part, any paper,
parchment, or other material used for writing or printing, marked
with matter capable of being read, but does not include trade marks
on articles of commerce, or inscriptions on stone or metal or other
like material.

420. " Bank note " includes ail negotiable instruments issued by
or on behalf of any person, body corporate, or company carrying
on the business of banking in any part of the world, or issued by the
authority of the Parliament of Canada or of any foreign prince, or
government, or any governor or other authority lawfully authorised
thereto in any of Her Majesty's dominions, and intended to be used
as equivalent to money, either immediately upon their issue at or
some time subsequent thereto, and all bank bills and bank post bills;

(a.) " Exchequer bill " includes exchequer bonds, notes, debentures
and other securities issued under the authority of the Parliament of
Canada, or under the authority of any legisiature of any province
forming part of Canada, whether before or after such province so
became a part of Canada.

421. The expression "false document" means-

(a.) a document the whole or some material part of which pur-
ports to be made by or on behalf of any person who did not make or
authorize the making thereof, or which, though made by, or by the
authority of, the person who purports to make it is falsely dated as to
time or place of making, where either is material ; or

(b.) a document the whole or some material part of which pur-
ports to be made by or on behalf of some person who did not in fact
exdst; or

(c.) a document which is made in the name of an existing person
either by that person or by his authority, with the fraudulent inten-
don that the document should pass as being made by some person,
real or fictitious, other than the person who makes or authorizes it.

2. It is not necessary that the fraudulent intention should appear
on the face of the document. but it may be proved by external
evidence.

It will be readily seen that the expression -false document" as used in con-
nection with forgery has a meaning entirely different from what is meant by a
document which is false in the sense of being simply an untrue statement of
facts. Where a letter purports to be signed by A. B., but is, as a matter of
fact, signed by C. D., in A. B's name, without A. B's authority, a third party to
whom it is shewn is deceived and led to believe that it is A. B's letter, which,
in lact, it is not; and, in that sense, it is a false document, whether its contents
are true or false. it may be a true document as to the facts set forth in it;
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but whether true-or false as a statement of facts, it is a faise document in regard
to the signature. If the letter, instead of being signed by C. D., in A. B's name,
were really signed by A. B. himself, or by his authority, and if its contents
were false, then, although a false document in the sense of being an untrue
statement of facts, it would be a true and genuine document' in regard to the
signature, and no forgery. A document whose contents arc true may thus be a
forged false document; and a document which contains false statements of fact
may, nevertheless, be a genuine document, in the sense of heing no forgery;
although it may amount to and be pinishable as a false pretence. For instance,
if in a letter, written and signed in his own name, A. make a false statement,
whereby B. is induced to part with his iBoney or goods, the letter would not be
a false document in the sense of being a forgery, but it would be a written
false pretence.

422. Forgery defned.-Forgery is the making of a false docu-
ment knowing it to be false, with the intention that it shall in any
way be used or acted upon as genuine, to the prejudice of any one
whether within Canada or not, or. that some person should be induced,
by the belief that it is genuine, to do or refrain from doing anything,
whether within Canada or not.

2 Making'a false document includes altering a genuine document
in any mate4ial part, and making any material addition to it or
adding to it any false date, attestation, seal or other thing which is
material, or by making. any material alteration in it, either by
erasure, obliteration, removal or otherwise.

3. Forge'y is complete as soon as the document is made with such
knowledge and intent as aforesaid, though the offender may not have
intended .that any particular person should use or act upon it as
genuine, or be induced, by the belief that it is genuine, to do or
refrain from doing anything.

4. Forgery is complete although the false document may be incom-
plete, or may not purport to be such a document as would be binding
in law, if it be so made as, and is such as to indicate that it was
intended, to be acted on as genuine.

Forgery at common law is defined, by Blackstone, as " the fraudulent making
or alteration of a writing to the prejudice of another man's right." (1) It has
also been defined as " a false making, a making malo animo, of any written
instrument, for the purpose of fraud or deceit " ; (2) the word " making," in the
latter delinition, being considered as including every alteration, or addition to
a true instrument,

As to the word forge, Lord Coke says, "To forge is metaphorically taken from
the smith who beateth upon the anvil and forgeth what fashion or shape he will.
The offence is called crinen falsi, and the offender falsarius ; and the Latin
word to forge is falsare or fabricare." (3)

Besides<th*'offence of forgery at common law, which was of the degree only
of misdemeanor, a great many kinds of forgery were specially subjected to severe
punishments by various statutes, whieh, as stated by the English commissioners,
(4) were, for the most part, consolidated by the Imperial Act, 24-25 Vict. c. 98.

(1) 4 BI. Com. 247..
(2) 2 East, P. C. 85?, 965.
(3) Inst. 169; 2 Russ. Cr. 3 Ed. 318.
(4) See p. 377, ante.
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The gist of the offence of forgery, as defined by the present Code is the know-
ingly making of any false document, (delined by article 421), either, I,with intent,
that such false document shall be used or acted upon as genuine, to the préjudice
of any one, or, 2, wilh inient that any one shall, by belief in its genuineness, be
induced to do or refrain from doing anything ; and it is expressly declared by
article 422, that making shall include any material alteration in or addition to a
genuine document; and that the forgery shall be complete as soon as the false
document is made, with such knowledge and intent as aforesaid."

It is unnecessary that the forgery should reach the point of being actually
used or acted upon as genuine, or that it should have actually prejudiced any
one. As soon as the false document is made with inten that it shall be acted
upon or used as genuine, it is suflicient , and the forgery is complete without any
further step being taken, and therefore without any uttering of it. For, although
the publication or uttering of the instrument is the usuai medium by which the
intent is made manifest, the intent may be proved as plainly by other evidence.

Thus in a case where the note which the prisoner was charged with having
forged, was never published, but was found in his possession at the time he was
apprehended, no objection was taken to the conviction, on the ground of the
note never having been published, there being in the case circumstances
suficient to warrant the jury in finding a fraudulent intention (1) In another case
it was held by LeBlanc J., that though the note there in question had been kept
in the prisoner's possession, and never attempted to be uttered by him, yet it was
a question for the jury under all the circumstances of the case, whether the note
had been made innocently or with an intent to defraud. (2) -

The intent necessary is an intent that the false document shall be used or
acted upon as genuine to some one's prejudice, or that some one shall be led by
belief in its genumeness to do or refrain from doing something ; and therefore,
a man, who makes a false note, and issues and gets money or anything on it
will have led some one to act on it as genume, and will be guilty of forgery
although lie may mean to take it up, and even if he actually does take it up, at
maturity. In a case in point, the prisoner was tried for uttering a forged bill of
exchange with intent to defraud S. Minor. It appeared that the parties to the bill
were all fictitious persons, that circumstance being fully known to the prisoner at
the time he uttered it, and that there was no doubt, that the names were forged,
and the bill uttered hy the prisoner with full knowledge of that fact. There was,
however, reason to contend that the prisoner, who had lilled a respectable station
in life as a farmer, and who had endorsed the bill to Minor, intended at the
ime he so uttered it to take up and pay the bill when it arrived at maturity.

No such intention, however, if it existed, was ever communicated to Minor.
For the prisoner it was urged to the jury, that the existence of such an inten-
lion, if they believed it, was ground upon which they might properly negative
the intention to defraud Minor as charged in the indictment ; and a case was
cited in which Lord Abinger, at the previous assizes for Shrewsbury, had so
decided. ln summing up the case, Alderson, B., told the jury, (after consulting
Gurney B.,) that if they were satisfied that the prisoner uttered the bill in
payment of a debt due to Minor, knowing at the Lime he so uttered it that it
was a forgery, and meaning that Minor should believe it to be genuine, they
were bound to infer that lie intended to defraud Minor. The prisoner was
found guilty ; but Alderson, B., thought it proper, from respect to the opinion
of Lord Abinger, to state a case for the opinion of the judges, in order to know
if the rule laid down by him in his summing up to the jury was correct, and the
judges having considered the case, were unanimously of opinion that the
conviction was right. (3)

(1) R. v. Elliott, t Leach, 175 ; 2 East P. C. 951.
(2) R. v. Crocker, R. & R. 97 ; 2 Leach 987.
(3) R. v. Hill, 2 Moo. C. U'. R. 30. See also, R. v. Cboke, 8 C. & P. 582; R. v.

Beard, 8 C. & P. 143; R. v. Boardman, 2 M. & Rolb. 147 ; 2 Lew, 187; R. v.
James, 7 C. & P. 553. .
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In another case, where it appeared that the forged bill had, since it wa
uttered, been paid before proceedings were taken against the prisoner, Park . B.,
in addressing the.Jury said this made no difTerence and that they were bound t,
infer an intent to defraud from the fact of the forgery and the uttering. (1)

Upon an indictment for forging and uttering an order for the payment of
money, signed John Phillips, with intent to defraud F. Rufford, and others, it
appeared that the order was presented at Messrs Rufford's bank ; but th.
would not pay the amount ; and no person named John Phillips kept cash with
them ; it was objected th t there could be no intent to defraud Messrs. Ruffurd,
as there was not the most remote chance of their paying the money; but it was
hel.1 that the prisoner's going to Messrs. Rufford's and presenting the paper for
payment, was quite sufficient evidence of an intent to defraud them. (2)

It is forgery to execute a deed in the name of, and as representing anothpr
person, with intent to defraud, even though the prisoner lias a power of attor-
ney from such person, but fraudulently conceals the fact of his being only suci
attorney, and assumes to he the principal. (3)

An instrument may be a forgery hy being falsely dated as to the tinie of
making it; (article 4-.1 and so it has been held that a man may be guilty of
forgery by making a false deed in his own name; as, where A., having made a
conveyance.in fee of his land to B., afterwards fraudulently executed a deed of
lease, for 999 years, of the same land, to C., which lease, by being ante-dated,
purported to be prior to the conveyance in fee to B. (1)

The uttering of a note as the note of another bas been held to be forgery.
though such note was made in the same name as one of the prisoners. Two
men named Parkes and Brown were indicted for forging and uttering a pro-
missory note headed " Ringhton, Salop," purporting to be signed by Thomas
Brown, and being for five guineas payable to bearer. The prisoner Brown
uttered the note ta one Hulls, a shoemaker, in paying for some boots, he (Brown)
pretending that he was captain Brown of the 17th regiment, and that he lad a
brother who had just married a lady with £15.00U which bis brother had
deposited in the hands of Down and Thornton, bankers, London, and, in handing
Hulls the note, he said " 1 am sorry I cannot pay you in gold; but I can give
you what is just as good, one of my brother's drafts." Hulls asked him if it was
on the money lodged with Down, Thornton & Co's, and Brown said it was: and
added that bis brother and he always paid in that manner on demand, for they
wanted no credit. The note was soon discovered to be a forgery ; and it
appeared that Parkes and Brown were connected together; and when Parkes
was arrested more than forty of these five-guinea notes in blank were found
upon him. A few of the same sort of notes were also found concealed
under a board in a shop where Brown was arrested, and which it was probable
he had thrust there. The note in question was proved ta be filled up in the
hand-writing of Parkes, and the signature " Thomas Brown" was also in his
(Parkes) hand-writing. In Parkes' pocket book vas found a receipt, under cover,
addressed to Thomas Brown, at the Compter, (the prison ta which Brown had
been committed, for £21, for four five-guinea bills. It was also proved that
Down and Co. had no such customer as Thomas Brown.

Both prisonerswerefound guilty; the jurysayingthey thoughtParkes signed the
note in question with Brown's assent, and that Brown uttered it under a represen-
tation that it was bis brother's, knowing that it was not so, with intent to defraud
Hulls. The following objections to the conviction were taKen hy the counsel for
the prisoners:first, that Thonas Brown was the real name of one of the prisoners:
secondly, that it was no forgery in Parkes to sign the name of Thomas Brown,
with his, Brown's, consent ; thirdly, that if Parkes were not guilty of forgery,

(1) R. v. Geach, 9 C. & P. 499. S&è R. v. Mazagora, R. & R. 291 . and R. v.
Carter, 7 C. & P. 134.

(2) R. v. Crowther, 5 C. & P. 316.
(3) R. v Gould, 20 U. C. C. P. 159.
(4) R. v. Ritson, L. B., 1 C C. R. 200; 39 L. J. (M. C.) 10.
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Brown could not be guilty of uttering the note knowing it to be forged ; and
fourthly, that the subsequent misrepresentátion of Brown ought not to affect
Parke's, as there was no evidence that he was aware of the fraudulent circum-
stances under which Brown was going to utter the note : the principle being,
that mis-representations do not amount to forgery, or make that a forgery which
was not so at the time of the original making.

These points were submitted to the consideration of the twelve judges, who
held the conviction wrong as to Parkes; but right as to Brown; and Grose, J.,
afterwards delivered their opinion. He observed, as to the first objection, that
the definition of forgery was, "' the false making of a note, or other instrument,
with intent to defraud ; which might be done either by using the.name of one
who did not exist, or of one who did exist, without his consent; that this was of
the former description, being uttered by the prisoner as the note of his brother,
no such person as his brother of that name appearing to exist : and that the cir-
cuistance of its being made in the same name as his own could not make any
difference; the note being uttered as the note of another, and notas his own. The
saine answer applied ·to the second objectiop As no such person existed to
whom the naine of Thomas Brown, as the signer of the note, could apply, there
could -be no consent given to sign the name. It was signed by the authority of
a Thomas Brown, bt ùit of the Thomas Brown, for whose note it purported
to be given ; for the person in whose name the note was made, was, according to
the description of him in the note, then a resideht at Ringhton, in Salop ; and it
imported that he was a correspondent of DoWn, Thornton and Co. and had
money in their bands ; and lie was also represented to lhe the brother of the
prisoner ; but no such person of that naine and description appeared to exist.
And ail this was proved and found to be done for the purpose of fraud. Thirdly,
that the indictment did not charge that Brown uttered the note knowing it to
have been forged by Parkes, but only knowirig it to have been forged; and,
thérefore, let it hâve been forged by whomsoever it might, it wa equally an
offence in Brown to utter it " (1)

Coal, consigned to G. P. of New York, arrived, and was claimed by another of
the naine of G. P., who resided there, and he, knowing this, obtained an advance
of money, on endorsing the permit for the delivery of the coal, .with his own
proper naine. This was held to be forgery. (2)

If a bil of exchange, payable to A. B. or order, get into the hands of another
person of the same naine with the payee, and such person, knowing that he is
not the real payee, in whose favour it was drawn, endorse it, for the purpose of
fraudulently possessing himself of the money, he is guilty of forgery. (3)

It bas he'én:held that where there is no false making, it will be no forgery
although a person falsely assume to be the real endorser of a bill and obtain
money or goods upon it, and althougli ail this be done in concert with the real
endorser, and for the purpose of fraud The prisoner Joihn Hevey -was indicted for
having, with intent to defraud, forged an endorsement in the naine of Bernard
McCarty on the back of a bill of exchange for £30 drawn in favor of McCarty
upon and purporting to be accepted by Beatty & Co., Great St. Helens, London,
and for uttering such forged endorsement. The evidonce shewed that the
prisoner Hevey went to the pawnshop of the-prosecutors, to huy a watch and
offered them the bill in question, with the endorsement then upon it, saying that
it was a good bill, that his name was Bernard McCarty, that he had endorsed
the bill, and that Beatty and Co, by whom the bill purported to be accepted
were agents to the Bath Bank. The pawnbrokers sent their servant to enquire
about the acceptance, and, on the latter returning and saying that he had seen
a person who said the acceptance was good, they let'the prisoner have the
watch, and gave him the difference of the bill It was proved that the prisoner
had always been known as John Hevey, but it also appeared that there was

(1) R. v. Parkes and Brown, 2 Leach 775 ; 2 East, P. C. 963.
(2) People v. Peacock, 6 Cowen, 72.
(3) Mead v. Young, 4 T. R. 28.
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such a man as Bernard McCarty, and that the endorsement was, in fact,
Bernard McCarty's hand writing. The jury found the prisoner guilty; but
the case being afterwards submitted to the consideration of the judges they
were all of opinion that it did not amount to forgery, the jury having found that
there was no false endorsement but that the endorsement was truly made by a
real person whose name it purported to be. (1)

The general principle upon which niaking a false document includes altering
or adding to a genuine one, (as-proyided by the second paragraph of article 42,
is that an alteration of any material part of a true instrument changes and
falsifies the whole.

Upon an indictment for " making, forging and counterfeiting " a bill or
exchange, and for uttering it knowing it to be forged, the prisoners were
convicted upon evidence of an alteration of the bill, from £10 to £50. (>2

The fraudulent alteration of a material part of a deed is forgery, however
slight the alteration may appear in itself; as, for instance, the making a lease
of the manor of Dale appear to be a lease of the manor of Sale, by changing the
letter D into an S ; or by making a bond for £500, expressed in figures, seem to
have been made for £5,000. (3)

Where a party made a copy of a receipt, added to such copy material words,
not in the original, and, then, offered it in evidence on a suggestion of the original
being lost, it yras considered that he might be prosecuted for forgery. The
words inserted were " in full of all demands." (4)

Altering the date of a bill of exchange after acceptance, and thereby acceler-
ating the tinie of payment is forgery; (5) and so is altering a bill payable at
three months into a bill payable at twelve months. (6)

Where a note of a country banker was made payable at their house in the
country or at their bankers in London, and the London bankers had failed, it was
forgery to alter the name of such London bankers to the name of another London
banker, with whom the country bankers had made their notes payable subse-
quent to the failure; the judges deciding that the a·:t done by the prisoner was
a false making in a circumstance material to the value of the note, and its
facility of transfer, by making it payable at a solvent instead of an insolvent
bouse. . The alteration· was effected by pasting a slip of paper hearing the words
Ramsbottom 4 Co., over the words Bloxam e Co., in the same manner as the
prosecutors had themselves altered their re-issuable notes, after the failure of
their hrst London bankers, Bloxam & Co. (7)

Altering a banker's one pound note by substituting the word ten for the word
one was held to be forgery. (8)

Discharging one endorsement and inserting another, or making il thereby a
general'instead of a special endorsement has been held to be an altering- of an
endorsement, and to be a forgery. (9)

A person, having an order for delivery of wheat for the support of the poor
persons in\a municipality, is guilty of forgery, if he materially alters the order,
so as to increase the quantity of wheat which is obtainable thereunder, with
intent to defraud. (10)

(1) R. v. Hevey, I Leach 229 ; 2 East P. C. 855.
(2) R. v. Teague, 2 East, P. C. 979 ; R. & R. 33. See R. v. Dawson, 1 Str 19.
(3 1 Hawk. P. C., c. 70, s. 2. See R. v. Elsworth, 2 East, P. C. 986.
(4 Upfoln v. Leit, 5 Esp. 100.
(5 Master v. Miller, 4 T. R. 320; 2 East, P. C. 852.
(6 R. v. Atkinson, 7 C. & P. 669.
(7) R. v. Treble. 2 Taunt. 328; 2 Leach, 1040; R. &*R. 164.
(8) R. v. Post, R. & R. 101.
(9) R. v. Birk t & Brady, R. & R. 251.
(10) R. v. Campbell, 18 U. C. Q. B. 416.
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The prisoner a railway station master had the paying of B., who wasemployed
to do the collecting and delivering of parcels; and the conpany provided a
form in which the charges due to B. were entered by the prisoner under the
heads of " Delivery " and " Collecting " respectively. The prisoner -having
falsely told B., that the company would no longer pay for delivering, but only
for collecting, continued to charge the conpany for the collecting as well as
the delivering ; and in order to furnislh a voucher, after paying B's servant the
sum entered in the form for collecting, and obtaining his receipt, in writing, for
that amount, the prisoner, without either his or B's knowledge, put a receipt
stamp under the servant's name, and put therein, in figures, (as the aggregate
for collecting and delivering), a larger sum than he had actually paid. This
was held a forgery. (1)

On an indictinent for forgery, it appeared that a promissory note had beeri
drawn by the prisoner, payable two months after date, to the order of one J. S.,
and afterwards endorsed ity said J. S. and that the prisoner then altered the note.
by making it payable three months after date, and discounted it at the Bank of
British North America, in London, Ontarior The jury having convicted him of
forgery, on motion for a new trial, on the ground that the forgery, or uttering,
if any, 'wasa forgery of or uttering of a forged endorsement, the note having
been made ler.the prisoner himself, and that tnere was no legal evidence of an
intent to defraud, it was held that the altering of the note while it was in his
own possession, after endorsement, was a forgery of a note, and not of an endor-
sement, and that the passing of the note to a third party, who was thereby de-
frauded, was sufficient evidence of an intent to defraud. t2)

Where a party committing forgery uses a name different from his own, it is
immaterial whether the name used be that of a person actually existing or that
of a merely fictitious person who never existed. (Sec Article 421 bh.. It is as
much a forgery in the one case as in the other. (3)

Wbere the forgery is committed by using the naine of an existing person it
makes no difference whether the offender passes hiniself off for such person or
not.

One Elizabeth Dann was indicted for forging a. promissory note with intent
to defraud Edward Hooper. The prisoner, an illiterate. woman, had applied to
Booper, at his oflice for receiving seamen's wages, and represented herself as
Mary Wallace, the widow of a deceased seaman of the name of John Wallace.
and obtained, from Hooper, a loan of three and a half guineas on the credit of
the wages due to John Wallace. Hooper, on lending her the money, wrote out
and asked her to sign the promissory note in question, and she subscribed to it
ber mark, which was attested by Hooper's clerk. She was asked what name
was to he pµt to her muark, to which she answered, " You know my name.
You may weite Mary Wallace ; " which he did. It was pre-Vd -clearly that
lier name wàs Elizabeth Dunn, and that ber whole story was a fabrication.
The jury were directed to find the prisoner guilty, if they believed that she
subscribed the note in a false name by a mark intended by ber to express such
false name with intent to defraud Hooper; and the jury found her guilty, ac-
cordingly. Judgment was respited upon a doubt whether the offence amounted
to forgery, inasmuch as the note,-though ·made in an assumed name and
character,-was ber own note, made and offered as her own, and not as the
note of another in contradistinction to herself. But, upon the case being
submitted to the consideràtion of the judges, nine of them were of opinion that
the prisoner was properly convicted. (4)

(1) R. v. Grifliths, 4 U. C., L. J 240; Dears & B. 548 ; 27 L. J. (M. C.) 205.
(2) B. v. Craig, 7 U. C. C. P. 239 ; R. v. McNevin, 2 Rev. Leg. 711.
(3) R. v. Parkes, 2 Leach, 773 ; 2 East P. C. 963 ; R. v. Froud, 1 B. & B. 300;

R.& R: 389 ; R. v. Wilks, 2 East P. C. 957; R. v. Webb, 3 B. & B. 228;
R. &R. 405.

(4) R. v. Dunn, I Leach 57 ; 2 East, P. C. 96'.
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Forging in a false name assumed for concealment, with a view to a fraud, of
which the forgery is part, is sufficient to constitute the offence. And if there
be proof of the prisoner's real name, it is for him to prove that he used the
assumed name before the time he had the fraud in view, even in the absence or
proof as to what name he had used for several years before the fraud in
question. (1)

In the following case, the general proposition that the use of a mere fictitious
name is in itself sufficient to constitute forgery was first established. James
Bolland was indicted for having, with intent to defraud one Cardeneaux, forQed
an endorsement in the name of James Banks on the back of a promissory note'for
£100, and for uttering the sane. The maker and the payee of the note were
real persons, and when the note came into the hands of Bolland, he at Erst
endorsed it in his name, and tried to negociate it to one Jesson, who, however,
said he would not be able to negociate it with Bolland's endorsement on it;
whereupon Bolland said he could take his name off. Another person in com-
pany with Bolland then began with a knife to erase the name, and, after ail
but the initial letter " B" was scratched off, Bolland said, "Dont seratch it ail
out. I will think of some other name beginuing with a B;" and he then made
the name Banks. Jesson took the note, saying that he should be asked who
Banks was, and Bolland said "He is a publican of Rathbone place." Jesson
afterwards applied to Cardeneaux to discount the note, and obtained some
money on account of it : and being pressei shortly afterwards by Bolland for
the amount of the note, Jesson took and introduced Bolland to Cardeneaux,
and told the atter that Bolland was the owner of the note. Cardeneaux
enquired who Banks was, to which Bolland answered that he was a man of
property and lived in Rathbone Place. Cardeneaux then gave Bolland the
money in notes and cash, without asking him to endorse the note, as Jesson had
before told him that it was better that Bolland's name should not appear on it,
as he had been a.sheriff's officer. It further appeared thiat the maker and a
previous endorser became bankrupts before the maturity of the note; and when
Cardeneaux applied to Bolland, for payment, at the maturity of the note, the
latter denied having discounted any note with him, and said bis name was
James Bolland and that he had never seen Cardeneaux before. After Bolland
was arrested. some person in the name of James B'anks paid the £100 to
Cardeneaux; but no such person as James Banks of Rathbone Place appeared
to exist. Bolland was found guilty, sentenced to death, and executed. (2

In a case where the prisoner was indicted for uttering a forged deed, pur-
porting to be a power of attorney from Elizabeth Tingie, administratrix of her
father Richard Tingle, deceased, late a marine belonging to His Majesty% rhip
'the Hector, to F. Predham, of Bernard's-inn, &c , empowering the said Predham
to receive ahl prize-money due to her, &c., the facts were clearly proved, and the
prisoner was convicted. But a doubt was entertained, whether, as Richard
Tingle had died childless, and as there was no such person as Elizabeth Tingle,
the case amounted to forgery ; and the point was referred to the consideration
of the twelve judges. Eleven of them were very clearly of opinion, that it was
forgery. (3)

A person endorsing a fictitious name on a bill of exchange to give it currency,
will be guilty of forgery ; and in a case which was stated to the judges, they
were all of opinion, that a bill of exchange drawn in fictitious names, when
there are no such persons existing as the bill imports, was a forged bill. (4.

If three persons, A. B. and C., have authority jointly to draw out money from
a bank, and A, one of them, draw out the money by a cheque signed by him-
self and D. and E., two strangers who personate B., and C, it is forgery. (5)

(l) R. v. Peacock, R. & R. 278.
(2> R. v. Bolland, h Leach, 83; 2 East, P. G. 958.
(3> R. v. Lewis, Fost, 1 16.
(4) R. v. Wilks, 2 East, P. C. 957.
(5) R. v. Dixon, 2 Lew. 178.



Where the prisoner obtained money from B., for a cheque on Jones, Lloyd &
Co., purporting to be drawn by G. Andrews in favour of,-Newman, Esq. or
bearer, telling him that it was for Mr. Newman, of Soho Square, in whose
service he was for three months, and that Mr Newman had put his name on the
back ; and it appeared. upon an indictmaent for forging and uttering the cheque,
that no person of the name of G. Andrews kept an account with Jones, Lloyda Co., that Mr Newman of Soho Square did not write bis name on the back .n%
the cheque. and that the prisoner was never in that gentleman't servicéï
Parke, J., held this to be suflicient primà facie evidence that G. Andrews was
a lictitious person, and told the jury that if G. Andrews really drew the cheque,
the prisoner might produce him or give some evidence upon the subject. The
prisoner was convicted. (1)

Upon an indictment for forging and uttering a bill of exchange, purporting to
be drawn by T. W. of Nottingham and to be accepted by T. K., Market place,
Birmingham, which bill was passed to the prosecutor by the prisoner, who repre-
sented his name to be King, of King Square, .which he said was chiefly his
property, the prosecutor proved that he madé inquiry for T. W. of Nottingham.
and could not tind him ; that he had been twice to Birmingham after T. K.,
but could find no such person, and that he had made enquiries at King Square,
for the prisoner, but could hear of no such person ; but he admitted that ho
was a stranger at these places, and no person acquainted with them was
called ; Parke, J., after consulting the judges present, held this to be sufficient
evidence to go to the jury of the bill being a lictitious one, although he told
then that it was not very satisfactory, and not the usual evidence upon such
occasions. (2)

Where the prisoner was indicted for forging and uttering a cheque on
Greenwood & Co. army agents and bankers, purporting to be drawn by J.
Weston; and a clerk in the army department was called to prove that J. Weston
kept no account with his employers; he admitting that he did not know the
names of all the customers, but adding that he knew of no customer named J.
Weston, and that, upon inquiry of the other clerks, he fbund that there was no -
such person : Parke J. with the concurrence of Patteson J. and Gurney B.,
held this to be prim facie evidence sufficient to call upon the prisoner to show
who J. Weston·really was. t3)

If a person write an acceptance in his own name to represent a fictitiousfirm,
with intent to defrid, it is a forged acceptance; for, if an acceptance represent
a fictitious irm. it is the same as if it represented a fictitious person. The pri-
soner was indicted for uttering a forged acceptance of a bill of exchange, and it
appeared that the prosecutor, in consequence of a newspaper advertisement,
%vent to No. 3, Jewin-court, Jewin-street, and there saw the prisoner, and said
he called in reference to the advertisement, which statted that money was to be
obtained on freehold property, life interest, &c.: when the prisoner enquired the
nature of the property, which the prosecutor described, and told the prisoner
he wanted £150 ; the prisoner then said he had clients at Ipswich, who
would purchase the property, and desired the prosecutor to call again in a
few days, which he did; when the prisoner said he had seen bis clients, and
would give the prosecutor £100, which the prosecutor agreed to, and he
ultimately agreed to take in .payment two bills of exchange of £50 each. The
prisoner said he had already received the bills from bis clients and he produced
them, accepted, and ready prepared, with the exception of the signature of the
prosecutor as drawer; the prosecutor enquired who " Nicholson and Co.," the
acceptors, were, and what they were; the prisoner said they were generat
merchants, residing at Ipswich and were highly respectable men, and that the
bills would be paid at maturity. There was no address on the bills but 4 3
Jewin-court, Jewin-street," as their address, but the prisoner said that, although

(1) R- v. Backler, 5 C. & P. 118.
(2) R. v. King, 5 C. & P. 123.
(3) R. v. Brannan, 6, C. & P. 326.
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they lived in Ipswich, the acceptors- would be in town, and the bills would be
paid at Praed and Co's, Fleet street, where they were made payable.

The prosecutor then, at the prisoner's request, put his name on the bills as
drawer, and signed and handed to the defendant a deed transfering bis property.
When the bills matured, they were not paid. -A clerk at Praed and Co's. proved
that no firm of the name of Nicholson and Co. banked there,'nor any person of
the name of Nicholson ; and a witness from Ipswich proved that he was well
acquainted with that town and neighborhood, and knew nothing of any lirm Of
Nicholson and Co., general merchants, there, and that he had made enquiries
of the tax collectors and at the post-office, and had not been able to find any
such firm or any general merchant named Nicholson. It was further proved"
that the bills, except the acceptance, were wholly in the handwriting of the
prisoner, and that he had deposited the prosecutor's deed of transfer as a collateral
for a joint note of hand. For the defence, a witness proved that he had seen a
Thomas Nicholson at the prisoner's office many times, but was not positive
whether he bad been there when the prosecutor was, nor had he seen him
write; and it was submitted for the defence that the acceptance was in the
handwriting of this Thomas Nicholson, nd that therefore it could not be
deemed to be a forgery, as the adopting of a false description or addition was
not a forgery, according to the case of Rex. v. Webb (1). For the prosecution,
the application of Rex. v. Webb was denied[as the addition of " and Co.", even
if the jury should be of opinion that the accept'nce was written by a T. Nicholson,
rendered the gcceptance that of a fictitious firm, and the false making of a note
or acceptance in the name of a non-existing firm was a forgery ; and Bex. v.
Parkes (2) was relied on as an authority. Bosanquet, J. said to thejury. " The
lirst question is, whether this acceptance is a forgery. Upon that point, if you
think that it was not written by T. Nicholson, the case is relieved from doubi or
dilliculty. But it is said, on the. part of the prisoner, that, if it was written by
,T. Nicholson, it is no forgery, I have no doubt, however, that the writing of,
an acceptance of an existing person without authority, or of the name of a firm
or person non-existing, in an acceptance of a bill of exchange, with intent to
defraud, is a forgery ; and my opinion is, that if this acceptance was written
by Nicholson to represent a fictitious firmi, and with intent to defraud, it would
amount to a forged acceptance. If you think that the acceptance represents that
of a fictitious firm, it is the sane thing as if it represented that of a fictitious
person, and I should recommend you to find the prisoner guilty of having uttered
a forged acceptance, if the evidence satisfies you that he knew it was forged,
and that he uttered it with intent to defraud the prosecutor."

The jury found the prisoner guilty of uttering the acceptance knowing it to
be forged, and that it was not written by T. Nicholson, (3)

It is immaterial whether any additional credit be gained by using the false
name.

Edward Taft, was tried for forging an endorsement on a biIl of exchange
for fifty pounds, in the naàne of John Williams ; and having been found
guilty, the following case was submitted to the consideration of the twelve-
judges : The bill of exchange was drawn payable to the order of Messrs.
Renwicke and Mee, by whom it was endorsed generally, and it afterwards
became the property of one William Wheewall, out of whose pocket it had
been picked or lost, with other things.. The prisoner had, on the same night,
endeavoured to negotiate it.; but, being disappointed, he proceeded to Market
Harborough, where he bought a horse of the landlord of the inn, and offered him
the bill to change. The landlord, not having cash sufficient in the house,
carried it to a banker's in the town, where-the clerk told him that it was very
good paper, for that he knew the payee who had endorsed it, and that if he, (the
landlord), would put his name on the back of it, it should be inimediately

(1) R. v. Webb, R. & R. 405.
(2) See R. v. Parkes and Brown, at p. 383, ante.
(3) R. v. Rogers, 8 C. & P. 629.
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discounted. The landlord, however, not knowing the person from whom he had
received it, refused to endorse it; but told the clerk that the gentleman was then
at his house, and he would go and fetch him. He accordingly went to the
prisoner, who accompanied him to the banker's, where the clerk told the prisoner
that it was the rule of their house never to take a discount bill, unless the person
offering such bill endorsed it ; but that if he would endorse the bill in question,
it should be discounted. The prisoner immediately endorsed iL by the name of
"John Williams," and the banker's clerk, after deducting the, discount, gave
him the cash for it. The prisoner's name was.not John Williams. The judges
were unanimously of opinion that this was a forgery within the statute on which
the indictment was framed ; for, although the fictitious signature was not
necessary for the prisoner's obtaining the money, and his intent in writing a
false name was probably only to conceal the hands through which the bill had
passed, yet it was a fraud both on the owner of the bill, and on the person who
discounted it ; as the one lost the chance of tracing his property, and the other
lost the benefit of a real endorser, if by accident the prior endorserments should
have failed. (1)

It has been held that an order on a banker, for the payment of money, falsely
purporting to be made by one whq kept cash with such banker, was a forgery,
though made in a ictitious name, or in the name of one who had no authoritv
to draw on the banker ; (21 and that a receipt, in a lictitious name, endorsed on
a bill of exchange was also a forgery, although it did not purport to be the
name of any particular person. (3)

In one case, where the credit was without doubt given personally to the pri-
soner, the security tendered being considered as his alone, the judges agreed
unanimously that the offence amounted to a forgery. The prisoner was indicted
for forging and also for uttering, knowing it to be forged, the following order for
payment of money, and with intent to defraud James Elliott.

"Green Street 31 July 1781.

Pray pay to Mr John Atkins, or bearer, six pounds six shillings; value received.
Yours &c.

H. TUnNEn.
To Messrs BnowN, COLLINSON AND CO.,

Lombard Street."

It appeared that the. prosecutor was a silversmith ;. and the prisoner, having
looked out several goods at his shop, to the amount of six guineas, pulled out
his purse, as if going to pay for them, saying. " I believe I have not cash enough
about me, but here is a draft on a banker, which is the same thing as money,
for it will be paid when presented." He accordingly laid the draft on the
counter. Mr. Elliott looked at the draft as it lay on the counter ; and seeing it
was upon a house he knew, hè took it, the sum being a small one, and the
prisoner having a genteel appearance : and he then took his order-book, for the
purpose of making a memorandum of the prisoner's direction ; and supposing
bis nane to be the same as that in which the draft, which he conceived to be
the prisoner's, was signed, he wrote, *' H. Turner, Esq." The prisoner looked
over him, and desired him to add - Junior, Noah's Row, Hampton. Court," and
then went away. Mr. Elliot further stated, that he gave credit to the prisoner'
and not to the draft. It appeared that no person of the name of H. Turner
kept cash at Brown and Collinson's, or lived in Green-street ; nor could such a
place as Noah's Row, or such a person as H. Turner, jun., be found at Hampton

(1) R. . Taft, 1 Leach, 172; See R. v. Marshall, R. & R. 75.
(2) R v. Lockett, i Leach. 94; R. v. Abraham, 2 East P. C. 941.
(3) R. v. Taylor, 1 Leach, 214 ; R. v. Francis, R. & R. 209.
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Court. • Upon these facts the jury found the prisoner guilty, and he receiYed
judgment of death ; but the execution of the sentence was respited on a doubt,
whether, as Mr. Elliott had sworn that he gave credit to the prisoner, and not
to the draft, if could amount to the crime of forgery. The twelve judges were
unanimously of opinion that the conviction was right; for it was a false instru.
ment, not drawn by any such person as it purported to be, and the using the
fictitious name was only for the purpose of deceiving. (1)

In another case a conviction for forgery was held to be right, wherc the
fictitious name used by the prisoner in the forged instrument was found by the
jury to have been assumed by him with the intention of defrauding the prosecu.
tor, although the prisoner's real name would, as 'admitted by the prosecutor,
have carried with it as much credit as the assumed name. (2) But it wa> held
that where a man, who had long been known by a fictitious name, drew ù4ill in
that name, it was not a forgery. (3)

It is forgery for a person, having authority to fill up a blank acceptance or a
cheque, for a certain sum, to fill it up for a larger amount. Therefore, if a
person gives another a blank acceptance, and at the time limits the amount
either by writing upon it, or otherwise, and, if in the lilling up of the accep-
tance that amount be exceeded with intent to defraud the acceptor, orany other
person, it is forgery under clause (a) of article 421. The following is a case of
this kind. The prisoner was indicted for forging the following bill of exchange:

London, August 20, 1836.
£500.

Two months after date pay to my order the sum of five hundred pounds, value
received.

C. TAvLot.
To the Rev. C. H. JENRB,

No. 1, Chesterfield street, May Fair."

It appeared that in consequence of an advertisement offering to lend monev,
Mr Jenner wrote, stating that he was anxious to borrow £500, and afterwards
saw the prisoner, to whom he said he wanted money; the prisoner asked low
much ; MIr Jenner said £200, and some discussion arose as to Mr Jenner's means
of repaying it. The prisoner said ho had the money, and appointed to meet Mîr
Jenner the next day in London. Mr Jenner on the'next day saw the prisoner,
who took fron his pocket-book a stamped piece of paper, and wrote something
on the upper corner of it on the left hand, which Mr Jenner could not then
distinguish, and which he handed to Mr Jenner, and requested him to write, on
it, " accepted " and his name; which Mr Jenner did, and he also wrote on it " at
the Bank of England," at the prisoner's desire. The prisoner said lie should
leave Mr Jenner for some purpose; Mr Jenner said " Then of course you will
leave the check with me." The prisoner said that was unnecessary, and said
' To show you there can be nothing wrong there- are the ligures denoting £200
written in the corner." Mr Jenner then looked at the corner and observed written
in the corner £200; which figures Mr Jenner stated must have been written
before he wrote his acceptance. The prisoner then took the check away, and
the parties were to meet a(. the bank colfee-house in half-an-hour. Mr Jenner
went there, but the prisoner did not come. MrJenner stated that lie never gave
the prisoner any authority to fill up that paper for a greater sum than £200.
Early in August the prisoner told one Edwards lie had an a.ceptance of Mr
Jenner's for £500 which lie wished him to buy ; and subsequently Edwards
agreed to buy the bill for five shillings in the pound. He then saw it, and it

(1) R. v. Sheppard, 1 Leach, 226.
(2) R. v. Whiley, R. & R. 99. See aiso, R. v. Marshall, R. & R 75.
(3) R. v. Aickles, 2 East, P. C. 968 ; R. v. Bontein, R. & R. 260.
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was perfectly blank, with the exception of the acceptance : there was a stamp
on it, and he noticed a stain in the left hand upper corner. The prisoner
aft.erwards produced the blank acceptance with the name C. Taylor as drawer, and
C. Taylor as endorser. Nothing else was then written on it. Edwards then desired
the prisoner to draw the body of the bill, which he did. It was proved that an
acid had been used on that part of the paper where the stain was, and that an
acid applied there would have the effect of discharging ink. The jury found
the prisoner guilty, and they were of opinion that the figures denoting £200
were in the corner of the paper when taken away by te prisoner from Mr
Jenner, and also that the authority to fill up the bill was confined to £200. Upon
a case reserved, it was contended that the facts amounted only to a fraud, and
did not constitute forgery. as the prisoner had authority to draw a bill, and
a mere excess of authority was a fraud only, and not forgery ; but the judges
were unanimously of opinion that filling up the bill for £500, the prisoner having
no authority beyond £200, was a false making of a bill for £500, and that the
conviction was therefore right (1)

Filling in (without authority) the body of -6 blank che*ck to which a signature
is attached, is a forgery. The prisoners were indicted for uttering a forged check,
and it appeared that one Townsend was in the hahit of signing blank checks,
and leaving-them with his clerk when business called him away from home; one
ofthese checks fali into the hands of the prisoners, who filled up the blank with
the words a one hundred pounds," and dated it; it was objected that the signa-
ture being genuine, it couild not be said that the prisoner had uttered a forged
instrument ; but Bayley, J. held that it was a forgery of the check. By filling in
the body and dating it, it was made a perfect instrument, which it previously
was not, and, a though it was not in point of fact made entirely by the prisonersi.
yet it had been-held that the doing that, which is necessary to make an imperfect
instrument a perfect one, is a forgery of the whole. (2)

If a person put the name of another on a bill of exchange as acceptor without
the other's authority, expecting to be able to meet it when due, or expecting
that such other person will overlook it, it is forgery. But if the person either
had authority from such other person, or from the course of their dealings bond
ßde considered that he had such authority, it is not forgery. The prisoner was
charged with forging, and with uttering a forged acceptance to the following
bill of exchange:

" £25. Cheltenham, July 16th, 1834.

Three months after date pay to my order twenty-five pounds, for value
received.

JOHN FoRBEs.

WILLIAU, PnossER, jun., Esq., Cheltenham.

Accepted, payable at Messrs. Esdaile & Co., bankers, London.

WrLIAM PRoSSER, jun."

The prisoner had paid away this bill, with the acceptance iqpon it, to a butcher
to pay a debt of £4, and had taken the difference. Mr. Prosser proved that the
acceptance was not in his handwriting, and that he had never given the prisoner
authority to put his name on any bill or security of any kind. TLe prisoner was
an architect engaged in building bouses for Mr. Prosser, who had recommended
the prisoner to raise money, which, when raised, the prisoner was to draw upon,
under Mr. Prosser's superintendence, and it was saught orithe part of the defence
to raise an inference that he considered he had a right to use Mr. Prosser's name.

(1) R. v. Minter Hart, Mood, C. C. 486 ; 7 C. & P. 652 : R. v. Wilson, 1 Den,
284; 2 C. & K. 527 ; Sea H. v. Richardson, 2 F, & F. 343.

(2) R. v. Wright, 1 Lew. 135.
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ColeridgiJ., said, " If the prisoner drew the bill mentioned in the indictment.
and whiclÏie knew could not become due for some months after he did so, und!
then put Mr. Prosser's name on it, without his authority, either intending to me:t
it, or trusting that he should have money to do so, or trusting that Mr. Prosser
would overlok it, the prisoner is guilty of forgery; but if you think that the
state of affairs between the prisoner and Mr. Prosser was such that lie had
Mr. Prosser's authority to accept this bill, tben it is not a forgery. If a person
gives another leave to use bis name on bills, and the person thus permitA.
writes the name of such person on a bill, this is,.as it were, a signing bv the
person who gave the authority, although he had given no authority for the
putting his name on that particular' bill. The question which I shall leave to
you is this, whether the name of Mr Prosser was put on the bill mentioned in
tle indictment without the authority of Mr. Prossér ; or, was it written on the
bill by the prisoner, under such circumstances that lie might bond fide consider
that he had Mr. Prosser's authority for so doing, as in the latter case you ought
to acquit hini." (l)

Nothing short of bona ide belief that the defendant, had authority and a fair
ground for that belief, from the acts of the party whose naine is iised, is
suflicient. Thus where A. was indicted for forging and uttering an acceptanoe
on a bill of exchange in the name of B., and B. admitted that he had hîad moniy
transactions with A and had .been connected with him as a partner in a hat
manufactory and that thiey had had many bill transactions and had trusted ea.ld
other largely, ahd that a mutual accoinodation existed between them. Coleridge.
J., in his summing up, said, - We now come to B's statenent that he has been fur
the las[ eight years in habits of great intimacy with the prisoner and iii partner-
ship with him. Now, I put the question whether, though he had not authorizel]
the signing of his name on that particular bill. he had ever given the prisoner d
general aithority. If lie had said to the prisoner, 'You may use nay naine
whenever you like,' it would be idle to say that the acceptance was a forgerv.
It is not merely writing another man's name. but writing it, without authoritv
and with intend to defraud. But i go further: .1 think that if a person liad
reasonable ground for believing, from the acts of-the party, that he had authority
to accept and did in point of fact act on that, it would not be forgery. Lut me
suppose one or two cases: -Suppose the prisoner to have meant to raise £200
for two or three months, and trusted that at the end of that time he should be
able to repay it, if he used another person's name, without authority and not
believing that he had authority, that would be a distinct forgery. No ian has
a right to use another's name, trusting that he may be able to take up the bill.
So, if a person having no authority were to say, ' I want to raise a sui of
money, and 1 am sure my father is so fond of me that he will not proceed
against me criminally,' and were to write bis father's naine to an acceptance,
that would be forgery. No man has a right to trust to the kindness of another
man. If you are of opinion that the prisoner acted in either of those ways,
knowing that lie had no authority but meaning to repay the bill or trusting tliat
the prosecutor would not prosecute, in either of those cases, this woull be
lorgery. There can be nothing short of the person believing that lie had
authority and having a fair ground for that belief from the other party. Th'le
authority need not be express; it may be implied from acts I put the question
to sce whether the prisoner had any reason for thinking that he had authority to
use Mr. Woodman's nane. Now, you are to judge whether you have any
.reason to believe, looking at the circumstances fairly between the crown and
the prisoner, not stretching on one side or on the other. that the prisoner
believed that he had authority, and from the circumstances had reasonable
grounds for so believing. There was great inltimacy between these parties:
and there had been a great many iealings between then. All which is to
be taken into account. You certainly find that, the moment Mr. Woodnian is
called upon, he does not pay the bill, and he does not in the least adopt th

(1) R. v. Forbes, 7 C. & P. 224. See R. v. Hill, 8 C & P. 274 ; B, v. Cooke,
8 C. & P. 582.
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act that was done by the prisoner: that is really the only point in the
case.'-' (1)

It was at one time, considered that where the document was imperfect or such
as would if genuine have no legal effect it would be no forgery; as, for instance.
where a document was imperfect as a hill,-writing a name across it to be used
as an acceptance, was held not to be a forgery of an acceptance : (2) and where a
defendant was indicted for forging a will of lands, and the will was not one
which purported to be attested by the legal number ofwitnesses, it was held that
the defendant could not be convicted. (3) The same ruling was upheld in regard
to a country bank note or bil of exchange, which, for want of a signature, was
incomplete, and also in regard to a navy-bill payable in blank. (4 But there are
decisions which seem to be in a different sense from the foregoing. For instance,
it was held that a forgery might be committed of an instrument made on
unstamped paper, notwithstanding that the particular instrument was subject to
sone law requiring it to he stamped ; it being held in reference, for example to
a bill of exchange. which under the English stamp acts required to be stamped,
that such Acts declaring that a bill without'a stamp shourld not be pleaded or
given in evidence or be available in law or in equity, signified cnly that it should
not be made use of to recover the debt. (5) And it was leld that a man might
be convicted of forging anctuttering a bill of exchange although the name of the
payee was not endorsed on it.,(6) A man was also held indictable for forging a
deed, though not made in pursuance of the provisions of particular statutes
requiring it to be in a particular form. (7) And where a man forged an instru-
ment which if genuine could not have been made available by reason of some
circumstance not appearing upon the face of the instrument, but to be made out
by some extrinsic evidence, he was held indictable for the forgery. (8)

It has been adjudged that the forgery of a protection in the name of A. B., as
being a member of parliament, who in truth at the time was not a member, is
as much an offence at commo.n aw, as if he were so. (9)

in a case where the defendant was convicted upon an indictment which
stated that one Garbut and his 'wife were seizel in Jee .ol' certain messuages,
lands, and tenements, called Jawick, in the parish of Clacton, in Essex, and
that the defendant intending to molest them, and their interest in the premises,
forged a lease and release as from Garbut and his wife, whereby they were sup-
posed for a valuable consideration to convey to him " ail that park called
Jawick, in the parish of Clacton, in Essex, containing eight acres in circum-
ference, with ail the deer, wood, &c., thereto belonging," it was moved in arrest
of judgment, that the premises supposed to be conveyed were so materially
different from those really belonging to Garbut and his wife, that it was im-
possible this conveyance could ever molest or disturb theni. But the court held
that it was not necessary, that there sbould be a charge, or a possibility of a
charge, and that it was sulicient if it were done with such intent. and that the
jury had found that it was donc with intent to molest Garbut and his wife in
the possession of threir land. (1)

i1) R. v. Beard, 8 C & P. 143.
(21 R. v. Cooke, 8 C. & P 582 ; R. v. Butterwick, 2 M. & R.. 196.
(3) R. v. Wall, 2 East, P. C. 953. See alsô, R v. Moffatt, i Leach, 431.
(41 R. v. Richards, R. & R. 193 : R. v. Randall, R. & R. 195 ; R. v. Pateman,

R. & Il. 455; 11. v. Burke, R. & R. 496: R. v. Turpin, 2 C. & K. 820; R. v. Harper,
7 Q. B. D. 78 ; 50 L. J. (M. C.) 90.

;5) R. v. Hawkeswood, 2 T. R. 606; 1 Leach, 257 ; 2 East, P. C. 955 ; See R.
v. Lee, i Leach, 258, and R. v. Lyons, R. & R. 255 ; R. v. Froud, R. & R. 389 ;
R. v. Morton, 2 East, P. C. 955 ; R. v. Pike, 2 Moo. C. C. R. 70 ; B. v. Reculist,
2 Leach, ^03.

<6) R. v. Wickes, R. & R. 149.
(7) R. v. Lyon, R. & R. 255.
<8) R. v. AlcIntosh, 2 Leach, 833 ;' 2 East, P. C. 942.
(9) R. v. Deakin, i Sid., 142 ; 2 East, P. C. 948.

(10) Il. v. Crooke, 2 Str. 901 ; 2 East, P. C. 921.
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Where an indictment was for forgery at common law of a surrender of the
lands of J. S., and it was not shown in the indictinent that J. S. had any lands,
it was holden upon motion in arrest of judgment that the indictment was good,
upon the principle that it was not necessary to show that the party was
prejudiced, the intent to prejudice being sufficient. (1)

It was held, in several cases, that forgery might be committed by the false
making of an instrnment, purporting to be the will of a person still living ;
notwithstanding the objection, that during the life of a party bis will is ambu-
latory, and can have no validity as a will until his death. Thus, a prisoner
was convicted for forging the will of a seaman, who it appeared was still alive,
and had returned to England two years after the prize money had been received
by the prisoner, under the forged will. 12) In a subsequent case, where the
prisoner was indicted and convicted for forging the last will and testament of a
woman who was still living, and was a witness on the trial, the judgment was
respited upon a doubt, whether as the supposed testatrix was living, the pri-
soner was legally convicted of having forged her lasi will and testament; there
being no such instrument as a last will and testament in contemplation of law,
until after the death of the person making it ; but thejudges were unanimously
of opinion, that an instrument may be the subject of forgery, although in fact it
should appear impossible for such an instrument as the instrument forged to
exist. provided it purports on the face of it to be good and valid, as te the pur-
poses for whicji it was intended to be made. (3) The point was again referred
to the consideration of the judges, in a case where the prisoner was indicted and
convicted for knowingly uttering and publishing as true, a certain false and
forged will of one J. G., late a seaman belonging to a merchant vessel, and it
appeared, that the said J. G. was living. All the judges held the conviction
right. It was observed by the learned judge, who delivered their opinion, that
every will must be made in the lifetime of the party, whose will it was ; that it
existed as a will in his lifetime, though not to.take effect till his death ; that the
making a false instrument importing on the face of il to be a will was equally
forgery, whether the person whose will it purported to be were dead or alive,
at the time of making it ; that a contrary doctrine would operate as a repeal of
the law ; for if the act of making the will were not forgery at the time, a pub-
lication afterwards would not make it so. Buller, J ., thought the very delinition
of forgery decided the doubt, for it was the making a false instrument with
intent to deceive ; and that here the intention to deceive had been established
by the jury, and the instrument purporting to be a will was clearly.false. (4)

On an indictment for forging a will the probate of that will unrevoked is not
conclusive evidence of its validity so as to be a bar to the prosecution. (5)

A prisoner was convicted of forging a will of a non-existing person. He was
indicted for forging the will of Jane Warner, and it appeared that there was no
such person ; on which it was objected that the forgery of the will of a non-
existing person was no forgery. Patterson, ,J., " There is nothing te limit the
offence to the forgery only of the wills of persons that have existed." (6)

There can, no longer, be any doubt that imperfections and defects in a forged
document will not enable the forger to escape punishment ; for clause 4 of
article 422 expressIy declares that the forgery is complete, although the false
document may be incomplete or may not purport to be such a'document as
would be binding in law, if it he so madé as to be acted on as genuine, and is
such as to indicate that it was intended to be acted on as genuine

(1) Goates case I Ld. Raym. 737.
(2) R. v. Murphy, 10 Hargr. St. Tr. 183 ; 2 East P. C. 949.
(3) R. v. Sterling, I Leach, 99.
(4) R. v. Coogan, I Leach, 449.
(5) R. v. Buttery and Macnamara, R. & R. 342.

- (6) R. v. Avery, 6 C. & P. 596.
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423. Punlshment or rorgery.-Every one who commits forgery
of the documents hereinafter mentioned is guilty of an indictable
offence and liable to the following punishment :

(A.) To imprisonment for ife,-if the document forged purports to
be, or was intended by the offender to be understood to be or to be
used as -

(a.) any document having impressed thereon or affixed thereto
any public seal of the United Kingdom or any part thereof, or of
Canada or any part thereof, or of any dominion, possession or colony
of Her Majesty; RS.C., c. 165, s. 4 ; or

(b.) any document bearing the signature of the Governor General,
or of any administrator, or of any deputy of the Governor, or of any
Lieutenant-Governor or any one at any time administering the
government of any province of Canada; R.S.C., c. 165, s. 5.; or

(c.) any document containing evidence of, or forming the title or
any part of the title to, any land or hereditament, or to any interest
in or to any charge upon- any land or hereditament, or evidence of
the creation, transfer or extinction of any such interest or charge ; or

(d.) any entry in any register or book, or any memorial or other
document made, issued, kept or lodged under any Act for or relating
to the registering of deeds or other instruments respecting or concern-
ing the title to or any claim upon any land or the recording or
declaring of titles to land ; R.S.C., c. 165, s. 38"; or

(e.) any document required for the purpose of procuring the
registering of any such deedor 'instrument or the recording or
declaring of any such title ; R.S.C., c. 165, s. 38 ; or

(f.) any document which is made, under any Act, evidence of the
registering or recording or declaring of any such deed, instrument
or title ; R.S.C., c. 165, s. 38; or

(g.) any document which is made by any Act evidence affecting
the title to land ; or

(A.) any notarial act or document or authenticated copy or any
procs-verbal of a surveyor or authenticated copy thereof; R.S.C.,
c. 165, s. 38 ; or

(i.) any register. of births, baptisms, marriages, deaths or burials
authorized or required by law to be kept, or any certified copy of
any entry in or extract from any such register; R.S.C., c. 165, s. 43; or

(j.) any copy ofanysuch registerrequired by law to be transmitted
by or to any registrar or other officer ; R.S.C., c. 165, s. 44; or

(k.) any will, codicil or other testamentary document, either of a
dead or living person, or any probate or letters of administration,
whether with or without the will annexed ; R.S.C., c. 165, s. 27 ; or

(i.) any transfer or assIgnment of any share or interest in any
stock, annuity or public fund of the United Kingdom or any part
thereof, or of Canada or any part thereof, or of any dominion,



CRIMINAL CODE OF CANADA.

possession or colony of Her Majesty, or of any foreign state or
country, or receipt or certificate for interest accruing thereon;
R.S.C.. c. 165, ss. 8 and 25 ; or

(m.) any transfer or assignment of any share or interest in· the
debt of any publie body, company or society, British, Canadian or
foreign, or of any share or interestin the capital stock of any such
company or society, or receipt or certificate for interest accruing
thereon ; R.S.C., c. 165, S. 8 ; or

(n.) any transfer or assignment of any share or interest in any
claim to a grant of land from the Crown, or to any scrip or other
payment or allowance in lieu of any such grant of land; R.S.C.,
c. 165, s. 8 ; or J

(o.) any power of attorney or other authority to transfer anv
interest or share hereinbefore mentioned, or to receive any dividend
or money payable in respect of any such share or interest ; R.S.C.,
c. 165, s. 8; or

(p.) any entry in any book or register, or any certificate, coupon.
share, warrant or other document which by any law or any recogniz-
ed practice is evidence of the title of any person to any such stock.
interest or share, or to any dividend or interest payable in respect
thereof; R.S.C., c. 165, s. 11 ; or

(q.) any exchequer bill or endorsement thereof, or receipt or
certificate for interest accruing thereon ; R.S.C., c. 165, s. 13 ; or

(r.) any bank note or bill of exchange, promissory note or cheque
or any acceptance, endorsement or assignment thereof ; R.S C., c.
165, ss 18, 25 and 28 ; or

(s.)any scrip in lieu of land ; R.S.C. c. 165, s. 13 ; or

(t.) any document which is evidence of·title to any portion of the
debt of any dominion, colony, or possession of HerMajesty, or of any
foreign state, or any transfer or assignment thereof ; or

(u.) any deed, bond, debenture, or writing obligatory, or any
warrant, order, or other security for money or payment of monev,
whether negotiable or not, or endorsement or assignment thereof;
R.S.C., c. 165, ss. 26 and 32 ; or

iv.). any accountable receipt or acknowledgment of the deposit,
receipt, or delivery of money or goods, or endorsement or assignment
thereof ; R.S.C., .. 165, s. 29 ; or

(w.) any bill of lading, charter-party, policy of insurance, or any
shipping document accompanying a biIl of lading, or any endorsement
or assignment thereof ;

(x.) any warehouse receipt, dock warrant, dock-keeper's certi-
ficate, delivery order, or warrant for the delivery of goods, or of any
valuable thing, or any endorsement or assignment thereof ; or

(y.) any other document used in the ordinary course of business
as proof of the possession or control of goods, or as authorizing,
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either on endorsement or delivery, the possessor of such document to
transfer or receive any goods.

(B.) To rowarteen years' imprisonment,-if the document forged
purports to be, or was intended by the offender to be understood to
e, or to be used as-

(a.) any entry or document made, issued, kept or lodged under
any Act for or relating to the registry of any instrument respecting
or concerning the title to or any claim upon, any personal property;
R.S.C., c. 165, s. 38.

(b.) any public register or book not hereinbefore mentioned
appointed by law- to be made or kept, or any entry therein. R.S.C.,
c. 165, s, 7.

(C.) To seven yearws impriounmen,-if the document forged pur-
ports to be, or was intended by the offender to be u-nderstood to be,
or to be used as-

(a.) any record of any court of justice, or any document whatever
belonging to or issuing from any court of justice or being orforming
part of any proceeding therein ; or

(b.) any certificate, office copy, or certified copy or other docu-
ment which, by any statute in force for the time being, is admissible
in evidence; or

(c.) any document made or issued by anyjudge, officer or clerk of
aDy court of justice, or any document upon which, by the law or
usage at the time in force, any court of justice or any officer might
act; or

(d.) any document which any magistrate is authorized or required
by law to make or issue; or

(e.) any entry in any register or book kept, under the provisions
of any law, in or under the authority of any court of justice or
magistrate acting as such; or

(f.) any copy of any letters patent, or of the enrolment or enre-
gistration of letters patent, or of any certificates thereof; R.S.C.,
e. 165, s. 6 ; or

(g.) any license or certificate for or of marriage; R.S.C., c. 165,
8. 42; or

(h.) any contract or document which, either by itself or with
others, amounts to a contract, or is evidence of a contract ; or

(i.) any power or letter of attorney or mandate; or

(j.) any authority or request for the payment of money, or for
the delivery of goods, or of any note, bill, or valuable security;
RS.C., c. 165, s. 29; or

(k.) any acquittance or discharge, or any voucher of having
received any goods, money. note, bill or valuable security, or any

897



398 .CRIMINAL CODE OF CANADA.

instrument which is evidence of any such receipt; IR.S.C., c. 165,
s. 29; or

(1.) any document to be given in evidence as a genuine document
in any judicial proceeding ; or

(n.) any ticket or order for a free or paid passage on any car-
riage, tramway or railway, or on any steam or other vessel ; R.S.C.,
c. 165, s. 33; or

(n.) any document other than those above mentioned; R.S.C,
c. 165, s. 76.

It is not necessary to set out in the indictment a copy or facsimile of the
forged document; (See article 613 post) ; but the indictment should state what
the instrument is in respect of which the forgery was committed ; (1) and the
instrument should be correctly described. For instance, if a bill of exchange is
described as a promissory note, the indictment will be defective, unless
amended. (2)

If the document be set out in the indictment, it should,when given in evidence,
correspond exactly with that set out in the indictment, or the variance, if not
amended, may;be fatal. (3)

A mere literal variance, however, (that is, where the omission or addition of a
letter does not alter or change a word, so as to make it another word>, will not
be material ; (4) as, for instance, " receivd " for"c received " ; (5) " undertood'
for "understood " ; (6) " Messes " for " Messrs " (7) or the like.

Attaching to the paper or parchment, on which the indictment is written,
impressions of forged notes taken from engraved plates, is not a legal mode of
setting out the notes in the indictment. (8)

If the instrument forged be in a foreign language, it should, (if it be set out
at all), be set out in that language, and a complete and accurate translation
should also be set out. (9)

Counts under the repealed statute 2 & 3 W. 4, c. 123, s. 3, stating the plates to
have engraved on them, in the Polish language. a promissory note for the
payment of money, te wit, for the payment of live florins, purporting to be a
promissory note for the payment or money of a certain foreign prince, without
stating the English value, were held good after verdict, by virtue of 7 G. 4, c. 64,
s.21. (10)

Pnoop.-That the signature or other part of the instrument alleged te be forgedl
is not of the bandwriting of the party may be proved by any person acquainted
with his handwriting, either from having seen him write, or from being in the
habit of corresponding with him. (I t) It is sufficient, primd facie, to disprove his

(1) R. v. Wilcox, R & R. 50.
(2) R. v. Hunter, R. & R. 511 ; R. v. Birkett, R. & R. 251.
(3) R. v. Powell, 2 East, P. C. 976.
(4) R. v. Drake, 2 Salk, 661.
(5) R. v. Hart, 1 Leach, 145 ; 2 East, P. C. 977.
(6) R. v. Beach, Cowp. 229.
(7> R. v. Oldfield, I Russ. 376.
(8> R. v. Harris, R. v. Moses, R. v. Balls, 7 C. & P. 429; R. v. Warshaner,

1 Mood, C. C. 466.
(9) See R. v. Szudurskie, 1 Mood. C. C. 419 ;. R. v. Warshaner, Id. 4GG;

R. v. Harris, 7 (l. & P., 416, 429.
(10) R. v. Warshaner, R. v. Harris, supra.
(11) Garrells v. Alexander, 4 Esp. 37 ; Gould v. Jones, 1 W. Bl. 384 ; Hlarring-

ton v. Fry, R. & M. 99; R. v. Horn Tooke, 25 How. St. Tr. 71, 72.
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bandwriting, and he need not be calied to disprove an authority to others to use
his name. (1)

The party himself whose name is forged may be a witness to prove the forgery.
But the forgery may equally be proved by other witnesses who are acquainted
with bis handwriting, without calling him as a wNitness. (2)

By article 698, posi, " comparison of a disputed writing with any writing
proved to the satisfaction of the court to be genuine, shall be permitted to be
made by witnesses; and such writings, and the evidence of vitnesses respecting
the same may be submitted to the court and jury as evidence of the genuineness
or otherwise of the writing in dispute."

It seems that the disputed writing and the writing whose genùineness is
proved should not be left to the jury direct, in order that by their own compa-
rison of the two writings they may draw their own unaided conclusions, but
that they must be assisted by the evidence of an expert. (3).

A person skilled in the detection of forgerios may be examined to prove that
the writing is in a feign'ed hand, though he never saw the party write (4).

On an indictment for uttering a forged will, which, it was alleged had been
written over pencil marks, that had been rubbed out, it was held that the
evidence of engravers, who had examined the paper with a mirror, and traced
the pencil marks, was admissible for, the prosecution. (5)

No person accused of forgery, under article 423, can be convicted upon the
uncorroborated evidence of one witness. (See article 684, post.)

Evidence must also be given of the identity of the party whose handwriting is
alleged to be forged ; that is, it must be proved, expressly, or from circunstances,
that the alleged forgery was intended to represent the handwriting of the person
whose handwriting it is proved not to be; or that it was intended as the hand-
writing of a person who never existed. (6)

Where the defendant uttered a forged note, and said that it was drawn by
W, H. of the Bull's Head, it was held to be sufficient to prove. that it was not
of the handwriting of that W. H., although it appeared that there was another
W. H. living in the neighborhood. (7)

It was at onetime doubted whether the forgery, in England, of an instrument
payable abroad, or the uttering, in England, of an instrument forged and
payable abroad, was m offence within some of the repealed statutes; (8)
although it was afterwards decided that it was. (91

This doubt was removed »y the Imperial statute, Il Geo. 4, and 1 Will. 4,
c. 66, s. 30, which was re-enacted in sec. 40 of «24 and 25 Vic., c. 98 ; and our
article 422, ante, expressly declares that the making of a false document is
forgery, whether the person intended to he affected is within Canada or not;
and article 424, post, which deals with uttering, says that it is immaterial
where the document was forged.-.

Forgery of bills of exchange, promissory notes, etc.-(Art. 423 A r).
A bill payable ten days after sight purporting to be drawn upon the commis-

(1) R. v. Harley, 2 M. & Rob. 473.
(2) R. v. Hughes, 2 East, P. C. 1002 ; R. v. Macguire, Id., B. & R. 378.
(3) See R. v. Harvey, 1i Cox, 546.
(4) R. v. Cator, 4 Esp. 1t7; I Esp. 14; Goodtitle v. Braham, 4 T. R. 497;

Gurney v. Langlands, 5 B. & Ald. 330 ; R. v. Buckler, 5 C. & P. 118; Doe v.
Suckermore, 5 A. & E. 703 ; 2 Nev. & Per. 16.

(5) R. v. Thomas Williams, 8 C. & P. 434.
(6) See R. v. Sponsonby, 2 East, P. C. 996, 997; R. v. Downes, Id. 997.
(7) R. v. Bampton, 1 Mood. C. C. 255.
(8) R. v. Dick, 1 Leach, 68 ; R. v. McKay, R. & R. 71.
(9) R. v. Kirkwood, 1 Mood. C. C. 311.
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sioners of the navy, by a lieutenant, for the amount of certain pay due to him,
bas been held to be a bill of exchange. (1) And a note promising to pay A. asi
B. " slewardesses " of a Benetit Society, " ortheir successors," a certain sum,
on demand, was held to be a promissory note, although the society wasnot duly,
enrolled aceording to law, it not being necessary that the noie should be nego.
ciable. (2)

An instrument drawn by A. on B. requiring him to pay to the administrators
of C. a certain sum of money at a certain time, without acceptance, is a bill
of exchange, and may be so described in the indictnent. (3)

Even when there is no nerson named in the drait as drawee, the defenfian
may be indicted for uttering a forged acceptance on a bull of exchange. (4) But
it has been held that such an instrument containing the name of no drawee and
containing no acceptance was not a bill of exchange. (5) It has aiso been held
that, where, at the time of forging an acceptance, the bill bore no signature of a
drawer, it was not a bill of exchange. (6)

In the case of a document in the ordinary forai of a bill of exchange, but
requiring the drawee to pay to his own order, and purporting to be endorsed by
the drawer and accepted by the drawer, it has heen held that it could not, in an
indictient for forgery, be treated as a bill of e.change. (7)

A seaman's advance note purporting to be signed by the master and owner,
and in the foltowing form,-" Ten days after the ship sails from the port of L,
the undersigned hereby promise and agree to pay to any person who shaUl
advance £4 to H., on this agreement, the sum of £4, provided that the said H.
shall sail in the said ship from the said port of L.," was held not to be a promis.
sory note. (8)

But, although, in an indictient for forgery, a document like those abovn
mentioned nay not be properly described as a bill of exchange or pronissorv
note, an indictnent for the forgery of such a documènt would lie under clause
C in), which covers all documents not provided for by the other clauses of
article 423 ; and, therefore, where there is any doubt as to the alleged forgery
being a bill of exchange or a promissory note, a separate count should be fraied
describing or setting out the instrument so as to bring it within clause C (n).

An instrument payable to the order of A., and directed "l At Messrs P. & Co.,
Bankers, " was held to be properly described as a bill of exchange. (9)

The adding of a false address to the name of the drawee of a bill, while the
bill is in course of completion, in order to make the acceptance appear to be
that of a different existing person, was held to be a forgery. ( 10) And so ivas the
adding of an address to a bill so as to make it appear that the acceptance,
though written by a person of the saine name, is that of a difrerent person,
whether such person existed or not. (1).

An indictinent charged that the defendant forged "a certain endorsenent of"
a bill of exchange, « which said forged endorsement " was as follows .- " Mac-
daiene Isherwood ;" and the bill as set out in the indictment and as proved in

(t) R. v. Chisholm, R. & R 297.
(2) R. v. Box, 6 Taunt. 325 ; R. & R. 300. See R. v. McKeny, 1 Mood. C. C. 130.
13) R. v. Kinnear, 2 M. & Rob. 117.
(4) R. v. Hawkes, 2 Mood. C. C. 60.
(5) R. v. Curry, 2 Mood. C. C. 218. ,
(6) R. v. Mopsey, t 1 Cox, 143. See also R. v. Harper, 7 Q. B. D. 78; 50 L. J.

(M. C.) 90.
(7) R. v. Bartlett, 2 M. & Rob, 362.
(8) Rt. v. Howie, 11 Cox, 320.
(9) R. v. Sidney Smith, 2 Mood. C.C. 295. See Gray v. Milner, 8 Taunt. 739.

(10) R. v. Blenkinsop, 1 Den. 275 ; 2 C. & K. 531 ; 17 L. J. (M. C.) 62.,
(11) R. v. Epps, 4 F. & F. 85.
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evidence was payable to four persons lof whom Magdalene Isherwood was
one), as joint executrices. Held, by- all the judges, that the indietment was
sufflicient, and that the charge was proved. (1)

Deeds, bonds, debentures, ete.-(Art. 423 A. i). A power of attorney to
transfer goverument stock has been held to be a deed. (2) But the forging of
such a power of attorney is the subject of a distinct provision contained in
clause A (o) of article 423.

The giving of an administration bond, in a false name, is a forgery. (3)

Warrafts or orders, etc., for money, ete.-(Art. 423 A u). It is not ne-
cessary that a document. in order to constitute it a warrant or order for the
payment of money, should appear to be so on its face., It is sumicient if the
party to whom it is addressed has b.een in the habit of treating similar docu-
ments as warrants, etc., for the payment of money. Therefore, a document in
the forn of a mere receipt, given by a depositor to a building society that
received money on deposit, may properly be described in an indictment, as a
warrant for payment of money, if, by the custom of the society, such receipts
are, in fact, treated as warrants for the payment of money. (4)

A draft upon a banker has been held to be a warrani and order for the
payment of money, (5) although post-dated. (6) So was even a bill of exchange;
(7) and an order to pay " all my prize money due to me for my services on
board His Majestys' Ship Leander," without specifying any particular sum. (8)

Where the instrument was an order to pay the prisoner, or order, the sun of
£4. 5s. being a month's advance on an intended voyage to Quebec in the ship
- Mary Ann " as per agreement with G. M. master ; and the prisoner had
written in the margin of the cfrder, " On receiving this cheque I agree to sail,
and to be on board within sixteen days from the date of this cheque; it was
held an order for the payment of money. (9)

A foreign letter requesting a correspondent in England to advance money, it
being proved that such letters are, in the course of business, treated as orders,
was held to support a charge of forging an order for the payment of money. (10)

A writing, purporting to authorize the bearer to receive money deposited in
a bank hy a friendly society, and purporting to be signed by the principal oflicers
of the society, ithe bank having received the money cn terms of repayment to
the order of the6society), was held to be well described as a warrant for the
payment of' money, and it was held no objection that the defendant was himself
a member of the society. (Il)

A forged paper was as follows :-" This is to certify R. R. bas swept flues
and cleaned the bilges, and repaired four bridges of the Princess Victoria.
J. N £4. Os. 10; " and it was proved that, by the course of dealing between the
parties, this voucher, if genuine, would have authorised L. & Co. to pay the
£4. 0. 10. Held, sufficient to support an indictment charging it as a warrant
for the payment of money. (12) But a paper reading as follows :--" I bereby

(1) R. v. Winterbottom i Den. 41 ; 2 C. &K. 37 ; Arch. Cr. Pl. & Ev. 21 Ed. 667.
(2) R. v. Fauntleroy, 1 Mood. C.C. 52; 2 Bing 413 ; I C. & P. 421.
(3) R. v. Barber, 1 C. & K. 434.
(4) R. v. Kay, L. R., I C. C. B. 257 ; 39 L. J. (M. C.) t18.
(5) R. v. Willoughby. 2 East, P. C. 944.
(6) R. v. Taylor; 1 C. & K. 213.
(7) R. v. Sheppard, 1 Leach 226 ; R. v. Smith, 1 Den. 79.
(8) R. v. Mclntosh, 2 East, P. C. 942.
(9) R. v. Bamfield, 1 Mood. C. C. 417. See R. v. Anderson, 2 M. & Rob. 469;

and R. v. Howie, 11 Cox 320.
(10) R. v. Raake, 2 Mood. C. C. 66 ; 8 C. & P. 626.
(11) R. v. Harris, 2 Mood. C. C. 267 ; 1 C.& K. 179.
(12) R. v. Rogers, 9 C & P. 41.
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certify that the within named W. M. is gaining his living by hawking," the
production of which was necessary to enable the defendant to obtain payment
Uf a sum of money,-was held not to be a warrant or order for the payment or
noney, and to be the subject only of forgery at common law. (1)

Money orders issued by the Post-Office have been held to be warrants and
orders for the payment of money. (2)

A writing in the form of a bill of exchange but without any drawee's name
cannot be charged as an order for the payment of money ; at least unless
she'wn by averments to be such. (3)

A forged draft on a banker, in a fictitious name, or in the name of a person
who never kept cash with the banker is a warrant or order for the payment of
money; for it imports, upon the face of it te be an order by a person having
authority te make it. 14)

A. forged draft in the name of a person who does keep cash with the banker
is an order, whatever be the state of that person's account at the time. (5)

Where, on the contrary a man obtains goods upon his own draft on a banker,
witb whom he doer not keep cash, the proper mode of proceeding against him
criminally is by indictment foir the false pretence. (6)

The cases àÀ this subject were all considered by the judges in R. v. Vivian,
(7) in which they laid down the principle that any instrument for the payment
of money under which, if genuine, the payer might receive the amount against
the party signing it, might properly be considered as a warrant for the payment
of money; and that it was equally such, whatever were the state of account
between the parties, and whether the party purporting te sign it had at the time
funds in the hands of the party to whom it was addressed or not. In that
case the forged instrument was as follows :-" Mr M. will be pleased te send
by the bearer £10 on Mr H's account, as Mr H. is very bad in bed, and cannot
cdme himself." Signed " M. R., foreman, St. A. foundry." M. was a clerk of
bankers, with whom H. kept an account, and by drafts on whom he paid bis
workmen. M. R. was H's foreman, having authority to pay the workmen, but
net te draw for the money. H. being ili in bed, the defendant forged this paper
in M. R's name, and obtained the £lu from M. by means of it. Although M.R.
had, himself, no account with the bankers the defendant was held properly
convicted; because by the instrument, if genuine, M, R. said in effect that he
had authority from H., who had an account with the bankers; and as against
him (M. R.), therefore, it was as much a warrant as if he himself hiad such
account, and would equally have bound hîm.

It has been held that a warrant for the payment of money need not be
addressed te any particular person; but that it was sufficient if it would, if
genuine, have been an authority te a certain person to pay the account mentioned
in it: (8) and where the forged instrument was thus, " Sir, please pay," etc., it
was held that it might be shewn by·evidence te be an order for the payment of
money, and for whom'it was intended. (9)

A written promise te pay a specified sum or sueh other sum. net exceeding

11) R. v. Mitchell, 2 F.& F. 44.
(2) R. v. Gilchrist, 2 Mood. C. C. 233; C. & Mar, 224.
(3 R. v. Curry, 2 Mood. C. C. 218.
(4) R. v. Lockett, 2 East, P. C. 840 ; i Lea'h, 94: R. v. Abraham, 2 East P.

C. 94 1.
(5) R. v. Carter, i Den. C. C. 65 : 1 C. & K. 741.
(6) See R. v. Lara, 6 T. R. 565, R. v. Flint, R. & R. 460; R. v. Jackson, 3 Camp.

37î0 : and see p. 320, ante.
(7) R. v. Vivian, Den. 35 ; 1 C. & K. 719.
(8) R. v. Rogers, 9 C. & P. 41.
(9) H. v. Snelling, Dears 219 : 23 L. J. (M. C.) 8.
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the same, as A. B. may incur by reason of his sureyship is an underlaking for
the payment of money. (1) So, also, is a document purporting to guarantee a
master a certain amount in money against the dishonesty of a clerk; (2) and an
I. O. U. given by a debtor to his creditor, to obtain further time for payment of
the debt, to which . O U. the debtor affixes, besides his own signature, a forged
signature of a third party as surety. (3)

A sailor's shipping note purporting to be signed by the master, and reading
as follows.-" In consideration of F. sailing as steward in the brig K. from the
port of L., I undertake to pay to F., or bearer, £2 live days after the said brig
shall sail from the said port," is an undertaking. (4)

Aeontable recelpts.-(Art. 423 v.) It has been held that a pawnbroker's
ticket or duplicate is an accountable receipt for goods (5)

If a person with intent to defraud and to cause it to be supposed, contrary to_
the fact, that he has paid a certain sum into'a bank, make la a book, purporting
to be a pass-book of the bank, a false entry, which denotes that the bank has
received the sum, he is guilty of forging an accountable receipt for money. (6)

Warrants for the delivery of goods, ete.-At the London Docks a person
bringing a " lasling order " from a mérchant having wine there, is not allowed
to taste until the order bas across it the signature of a clerk of the company.
The defendant uttered a tasting order with the merchant's name forged to it by
presenting it to the company's clerk for his signature across it, which the clerk
refused. ,t was held to be, in this state, a forged order for the delivery of
goods. (7)

An order " to deliver my work to bearer " (and which, in evidence, was
explained to mean an order to Goldsmith's Hall to deliver certain plate which a
silversmith had sent there to be marked), was held to be a warrant or order for
the delivery of goods. (8)

Requests for payment of money, or delivery of goods, etc.-(Art. 423,
Cj). It bas been held that a request for the delivery of goods need not be
addressed to any one; (9) and that it need not be signed by a person who can
compel a performance of it, or who has any authority over or interest in the
goods. (10)

Where the prisoner represented that M. C. was dead, and had left £50 or £60,
which was in the hands of A. D., and that he wanted mourning, and brou ght a
forged paper purporting to be signed by A. D., and containing the following:-
, Please let W. T. have such things as he wants for the purpose; I have got the

amount of £27 for M. C. in my keeping these many years,"-it was held to be a
forged request for goods. (11)

A paper which contained the following :-" Please let the lad have a bat, and
I will answer for the money, E. B."-was beld to be a request for the delivery

(1) R. v. Reed, 2 Mood. C. C. 62 : 8 C. & P. 623.
(2) R. v. Jovcé, L. & C. 576 ; 34 L. J. (M. C. 168.
(3) R. v. Chambers, L. R., 1 C. C. R. 341 ; 41 L., J. (M. C.) 15.
(4) R. v. Anderson, 2 M. & Rol. 469. See also R. v. Howie, I1 Cox,320; and

R. v. Bamfield, 1 Mood. C. C. 4 17
(5) R., v. Fitchie, Dears. & B. 175; 26 L. J. (M. C.) 90.
(6) R. v. Moody, L. & C. 173; 31 L. J. (M. C.) 156'; R, v. Smith, L.& C.168;

31 L. J. (M. C.) 154.
(7) R. v. Illidge, 1 Den. C. C. 404; 2 C. & Il. 871.
(8) R. v. Jones, I Leach, 53.
(9) R. v. Carney, 1 Mood. C. C. 351; R. v. Cullen, 1 Mood. C. C. 300; R. v.

James, 8 C. & P. 292; R. v. Pulbrook,,9 C. & P. 37.
(10) R..v. Thomas, 2 Mood C. C.- 16.
(11) R. v. Thomas, 7 C. & P. 851.
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of goods; and it was also held that it was not the less a forged request for the
delivery of goods because it might also be a forged undertaking'for the payment
of money. (i1

A letter written to a wholesale house in London in the name of a customer in
the country, as follows :-" I shall feel obliged by your paying Mr. B. the sum of
£2 7s. 8d., and debiting me with the same; you will please have a receipt, and
add the amount to invoice of order on band,"-was held to be a request for the
payment of money. (2)

Acquittances, receipts, etc.-(Art. 423 C k). The difference between the
receipts covered by this clause and the accountable receipts or acknowledge-
ments dealt with in clause A. lv) seems to be this, that, in the one case (clause
A. v) the receipt is for money or goods deposited with and left in charge of the
person receiving the same, and to be accounted for, while, in the other, it is
merely a receipt for money or goods in the nature of an acquittance ordischarge.
For instance when A., a banker, receives a deposit of money from B., a
depositer, A's receipt is an accountable receipt for money *which he takes
charge of for B., to whom he must account for it ; but when B., in afterwards
withdrawing the money so deposited with A. gives a receipt for it, B's receipt is
then a mere acquittance or discharge.

A turnpike tqll-gate ticket is a receipt for money. (3)
Where it was shewn to be the custom of bankers to give, on deposits of

money, receipts in the following form,-" Received of A. B. £85 to his credit.
This receipt not transferable ; " and to repay the same with interest, on the
return of the receipt with a name written on it; it was held that the forging the
name of A., B., and receiving the money due, on its return, was a forging and
uttering of an acquittance for the £85 and interest. (4)

424. Uttering forged documents.-Every oneis guilty ofan indiet-
able otlence who, knowing a document to be forged, uses, deals with,
or acts upon it, or attempts to use, deal witb, or act upon it, or causes
or attempts to cause any person to use, deal with. or act upon it, as if
it were genuine. and is liable to the tsame punishment as if ho had
forged the document.

2. It is immaterial where the document was forged.

The mere shewing of a forged receipt to a person with whom the defendant
was claiming credit for it has been held to be an uttering, although the defen-
dant refused to part with the possession of it. (5)

Where a pawnbroker, upon the hearing of an application against hini under
39 & 40 Geo. 3, c. 99, s. 14, to compel him to deliver up goods pledged with him,
(the money advanced, with interest, having been repaid) produced and delivered
to the magistrates, through the hand of his attorney, a forged duplicate, as the
genuine one which he had given when the goods were pledged, and which he
had received back when the money was repaid, it was held to be an uttering
by the pawnbroker. (6)

A placed a forged receipt for poor-rates in the hands of B., for the purpose of
inspection only, in order by representing himself as a person whose poor-rates,
were paid, tofraudulently induce B. to advance money to C., for whom he, A.,

(1) R. v. White, 9 C. & P. 282.
(2) R. v. Thorn, 2 Mood. C. C. 210; C. & Mar. 206. See, also, R. v. Roberts,

2 Mood. C. C. 258; C. & Mar. 652.
(3) R. v. Fitch, R. v. Howley, L. & C. 159.
(4) R. v. Atkinson, 2 Mood. C..C. 215 ; G. & Mar. 325.
(5) R. v. Radford, 1 Den. 59 : 1 C. & K. 707. - 3:
(6) R. v. Fitchie, Dears. & B. 175 ; 26 L. J. (M. C.) 90i.



UTTERING FORGED DOCUMENTS.

pr.oposed to become surety for its repayment. Held to be an uttering : the rule
there laid down by the Court being that a using of the forged instrument in
some way, in order to get money or credit orbit, or by means of it, is sufficient
to constitute the offence of uttering. (1)

On an indictment for uttering forged bonds in England; it was held that such
uttering was sufliciently proved by evidence of the bonds having been posted
in England to a firm at Brussels for negociation. 2)C

The giving of a forged note to an innocent agent, or to an accomplice is a
disposing of and putting away of the note. (3)

Wbere several, by concert, were privy to the uttering of a forged note,
which was uttered by one only in the alisence of the others, he who uttered it was
held to be a principal, and the otherr, accessories before the fact. (4) But, now,
they would ail be principals. (See articles 61 and 62 pp. 35 and 36, ante.)

A conditional uttering is as much a cririe as any other. Where the defendant
gave a forged acceptance, knowing it to be so, to the manager of a bank where
he kept an account, saying that lie hoped this bill would satisfy the bank as a
security for the money he owed them, and the manager replied that that would
depend on the result of enquiries as to the acceptors; this washolden a sufflcient
guilty uttering. (5)*

The using, dealing with or acting upon the document knowing it to be a
forgery constitutes the offence, under this article 424.

The guilty knowledge of the document being forged is, in nearly all cases,
proved by evidence of facts from which the jury may presume it.

Upon an indictment for uttering a forged hank-note, knowing it to be forged,
proof that the defendant had passed other forged notes, when proved by
legitimate evidence, was held to raise a probable presumption that he knew the
particular note in question to be forged. (6) And, if, in addition to this, it be
proved also that the defendant. when he passed the notes, gave a false name or
a false address. it will amount to a violent presumption.

Even where the uttering Iv the defendant of other forged notes is the subject
of a distinct indictment, the evidence has been admitted. In one case, in which
authorities against the adnmissibility of such evidence were cited, Lord Denman.
C. J. said that he " coild not conceive how the relevancy of the fact to this
charge could be affected by its being the subject of another charge." (7)

In another case Alderson, B. admitted such evidence. (8)

On an indictment for engraving or uttering notes ofa foreign prince, evidence
of a recent engraving or ifttering of notes of another foreigni prince vas held
admissible in -proof of guilty knowledge (9)

Where it appeared that the defendant sold a forged note to anagent employed

(1) R. v. Ion, 2 Den. 475 : 23 L. J. (M. C.) 166.
(2) R. v. Finkelstein, 15 Cox, 107.
(3, R. v. Palmer, 1 N. R. 93; R. & R. 72; R. v. Giles, 1 Mood. C. C. 166.
(4) R. v. Soares, R. & R. 25: R. v. Badcock, R: & R. 249; R. v. Stewart, R. &

B. 363 ; R. v. Davis. R. & R. I13; R. v. Morris, R. & R. 270; 2 Leach, 1096 ; R.
v. Harris, 7 C. & P. 416.

(5) R. v. Cooke. 8 C. e P. 582
(6) R v. Millard, R. & R. 245 ; R. v. Moore. 1 F. & F. 73 ; R. v. Wylie, 1 N.

R. 92; R. v. Tattersal, 1 N. R. 94 ; R. v. Ball, 1 aamp. 324 ; R. & R. 132 ;
R.v. Hough, R. & R. 120 ; R. v. Green, 3 C. & K. 209 ; R. v. Salt, 3 F. & F. 834 ;
R. v. Colclough, 15 Cox, (Ir. C. C R.) 92.

(7) R. v. Cadwallader, Lewis, Carnarvon Sum. Ass 1840.
(8) 11. v. Acton, 1 Russ. 407. See, also, R. v. Foster, Dears. 456 ; 24 L. J.

(M. C.) 134.
(9) R. v. Balls, 1 Mood. C. C. 470 ; 7 C. & P. 429.

405



CRIMINAL CODE OF CANADA.

by the bank to procure it from him, the judges held him rightly convictel,
although it was objected that the defendant was solicited to commit the act by
the bank themselves by means of their agents. (l)

425. counterrelting public meais.-Every one is guilty of an
indictable offencé and liable to imprisonment for life who unlawfully
makes or counterfeits any public seal of the United Kingdom or anv
part thereof, or of Canada or any part thereof, or of any dominion.
possession or colony of Her Majesty, or the impression of any sueh
seal, or uses any such seal or impression, knowing the same to be s>
counterfeited. R.S.C., c. 165, s. 4.

426. Connterfeiting scals of courts, registry omces, etc.-Everv
one is guilty of an indictable offence and liable to fourteen yeari
imprisonment who unlawfully makes or counterfeit ·any seal ot a
court of justice, or any seal of or belonging to anY registry office or
burial board, or the impression of any such seal, or uses any sueh
seal or impression knowing the same to be counterfeited. R.S.C.,
c. 165, ss. 35ý 38 and 43.

427. untawfuany printing ireciamation, ete.-Every one is guilty
of an indictable offence and liable to seven years' imprisonment who
prints any proclamation, order, regulation or appointment, or notice
thereof, and causes the sa-me falsely to purport to have been printed
by the Queen's Printer for Canada, or the Government Priner for
any province of Canada, as the case may be, or tenders in evidence
any copy of any proclamation, order, regulation or appointment
which falsely purports to have been printed as aforesaid, knowing
that the same was not so printed. R.S.C., c 165, s. 37.

428. Sending telegrami in faine name.-Every one is guilty of an
indictable offence who, with intent to defraud, causes or procures anv
telegram to be sent or delivered as being sent by the authority of aiy
person, knowing that it is not sent by such authority, with intent
that such telegram should be acted on as being sent by that persons
authority, and is liable, upon conviction thereof, to the same punish-
ment as if he had forged a document to the saine effect as that of
the telegram.

429. sending fmlse telegrams, or letters.-Every one is guiltv of
an indictable offence and liable to two years' imprisonment wlio. with
intent to injure or alarm any person, sends, causes, or procures to be
sent any telegram or letter or other message containing matter
which he knows to be false.

430. Possessing forged bank noteu.-Every one is guilty of an
indictable offence and liable to fourteen years' imprisonment vho,
without lawful authority or excuse (the proof whereof shall lie one
him), purchases or receives from any person, or has in his custody or

(1) R. v. Holden, 2 Taunt. 334 ; R. & R. 154.
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possession, any forged bank note, or forged blank bank note, whether
complete or not, knowing it to be forged. R.S.C., c. 165, s. 19.

For definition of having in possession, see article 3 (k), ante, p. 3.

431. Drawing doeument without authority.-Every one is guilty
of an indictable offence who, with intent to defraud and without law-
ful authority or excuse, makes or executes, draws, signs, accepts or
endorses, in the name or on the account of another person, by pro-
curation or otherwise, ANY DOCUMENT, or makes use of or utters any
such document knowing it to be so made, executed, signed, accepted
or endorsed, and is liable to the same punishment as if he had forged
such document. R.S.C., c. 165, s. 30.

For delinition of " document " see article 419 ane.

432. Using any forged instrument, or any probate obtained by
forgery or perjury--Every one is guilty of an indictable offence and.
liable to fourteen years' imprisonment, who--

(a.) demands, receives, obtains or causes, or procures to be deli-
vered or paid to any person, anything under, upon, or by virtue of
any forged instrument knowing the same to be forged, or under,
upon, or by virtue of any probate or letters of administration, know-
ing the will, codicil, or testamentary writing on which such probate
or letters of administration were obtained to be forged, or knowing
the probate or letters of administration to have been obtained by
any false oath, affirmation, or affidavit ; or

(b.) attempts to do any such thing as aforesaid. R.S C., c. 165.
s. 45.

The Imperial Statute, 24.?5 Vict. c. 98, s. 38, is to the saine effect as this
article, except that it contains the words , witht inteni Io defraud."

PART XXXII.

PREPARATION FOR FORGERY AND OFFENCES
RESEMBLING FORGERY.

433. Knterpretation of terma.-In this part the following expres-
sions are used in the following senses:

(a.) "Exchequer bill paper " means any paper provided by
the proper authority for the purpose of being used as exchequer
bils, exchequer bonds, notes, debentures, or other securities inen-
tioned in section four hundred and twenty ;

(b.) " Revenue paper " means any paper provided by the proper
authority for the purpose of being used for stamps, licenses, or per-
mits, or for any other purpose connected with the public revenue.
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434. Instruments or rorery.-Every one is guilty ofan indictable
offence and liable to fourteen years' imprisonment who, without lac-
ful authority or excuse (the proof whereof shall lie on him)-

(a.) makes, begins to make, uses or knowingly has in his posses-
sion, any machinery or instrument or material for making exchequer
bill paper, revenue paper or paper intended to resemble the bill paper
of any firm or body corporate, or person carrying on the business
of banking. R.S.C., c. 165, ss. 14, 16, 20 and 24; or

(b.) engraves or makes upon any plate or material anything pur-
porting to be, or apparently intended to resemble, the whole or any
part of any exchequer bill or bank note. R.S.C., c. 165, ss. 20, 22
and 24; or

(c.) uses any such plate or material for printing any part of any
such exchequer bill or bank note. R.S.C., c. 165, ss. 22 and 23 ; or

(d.) knowingly has in his possession any such plate or material as
aforesaid. RS.C., e. 165, ss. 22 and 23 ; or

(e.) makes, uses or knowingly has in his possession any exchequer
bill paper, revenue paper, or any paper intended to resemble any
bill paper of any firm, body corporate, company, or person, carrying
on the business of banking, or any paper upon which is written or
printed the whole or any part of any exchequer bill, or of any bank
note. R.S.C., c. 165, as. 15, 16, 20 and 24.

(f.) engraves or makes upon any plate or material anything in-
tended to resemble the whole or any distinguishing part of any
bond or undertaking for the payment of money used by any domi-
nion, colony or possession of Her Majesty, or by any foreign prince
or state, or by any body corporate, or other body of the like nature,
whether within Her Majesty's dominions or without. R.S.C., c. 165,
s. 25; or

(g.) uses any such plate or other material for printing the whole
or any part of such bond or undertaking. R.S.C., c. 165, s. 25 ; or

(h.) knowingly offers, disposes of or has in his possession any
paper upon which such bond or nndertaking, or any part thereof,
has been printed. R.S.C., c. 165, s. 25.

Before a forged note was first presented at the Bank of England, that establish-
ment had freely circulated its notes for more than sixty years; no attempt to
imitate its paper being made during all that time.

The man who led the van in this line of wrong doing was Richard William
Vaughan, a linen draper in 1758. If Vaughan had not shewn how easily they
could be counterfeited, there is no knowing how much longer baik notes might
have remained free from imitation.

After the Vaughan forgeries came those of a clever engraver named John
Mathison. He forged a number of Barik of England notes ; the paper, engraving,
water-mark and general appearance of the counterfeits being superior almost to
the genuine notes. He was in the habit of procuring notes from the bank, in
order the more accurately to copy them. He was very incautious and his
frequent visits to the bank, with other circumstances, created a suspicion that
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he niight be connected with the counterfeit notes which were found to be
circulating. On one occasion, while Mathison was in the bank, a forged note
of his own was presented, and the teller, half in jest and half in earnest, charged
Maxwell, (the name by which Mathisón's was known), with some knowledge of
the forgeries Further suspicion was excited; and the next day he was decoyed
into the presence of the directors of the bank. He declined to answer any
questions, and watching bis chance, he raised a window, and dashed out into
the street. He was recaptured, and-ultimately made a full confession, in which
he said he could make a whole note in one day. fie offered to explain the secret
of his discovery of the water-mark,.provided the bank officials would intercede
with the government to spare bis life; but his offer was rejected, and lie was
executed.

From 1797, executions for forgery of £1 notes increased to an alarming
extent. D.uring the six years prior to the issue of £ 1 notes there was but one
capital conviction four counterfeiting Duriig the four following years there
were eighty-live offenders convicted of the offence, and executed.

This enormous increase produced enquiry, which resulted in an act, "For the
better prevention of the forgery of the notes and bills of exchange of persons
carrying on the. business of bankers." By this Act stringent penalities were
provided, and the following notice was, in September 1801, published in all the
London newspapers :-- All the one and two pound notes issued by the Bank
of England, after this date, will, to prevent forgeries, be printed on a peculiar
and purposely constructed paper."

This endeavor to repress crime fell far short of success, owing, as' bas been
well said, " to the great truth that punishment is not a suflicient preventative
of crime; but that to teach men to be good is more effectual thanto punish
them for being bad."

At the beginning of the present century Mr Robert Astlett the cashier
of the Bank of England was discovered to have perpetrated upon the bank a
very serious fraud. It appears that Astlett had been in sole charge of ail
exchequer bills brought to the bank, and it was bis duty to deliver thenm in
person to the directors ,who counted them and gave Astlett a receipt. The
prisoner had led the directors to believe that he had handed them bills to the
amount of £700i00 when in £act he bad only delivered to them, £500,000. So
completely did the cashier deceive the directors that two of them by their signa-
tures vouched for the delivery of the larger amount.

Astlett was in the first instance tried for the felonious embezzlement of three
exchequer bills for £1000 each; but by means of a technicality he was acquitted.
He was afterwards tried for his other thefts, and convicted. The sentence, of
death, however, was never executed; and Astlett remained in Newgate prison
for many'years. The total ioss sustained by the Bank of England by Astlett's
thefts amounted to £320,000.

The Bank of England also lost £360,000 by the Fauntleroy forgeries.
Henry Fauntleroy was a partner in a private banking house, and joint trustee

in an account with some other gentlemen in the Imperial three-per cents. He
forged, for the sale of these, a power of attorney, which passed the ordeal of
the bank examinations.. In the management of the trust some difficulties arose ;
and the only plan ,which could save the executors was to throw the property
loto chancery. Fauntleroy strenuously objected. In the course of the dispute,
one of the trustees visited the bank and learned the fearful intelligence which
first led to the discovery of a series of forgeries, so gigantic and unparalleled in
their nature, as to border on the regions of fiction.

Fauntleroy was arrested ; and among his papers was found this unique
document:

"In order to keep up the credit of our house, I have forged powers of attorney,
and have, thereupon, sold out all these sums, without the knowledge of my
partners. I have given credit in the accounts for interest when it became due.
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The Bank of England first began to refuse our acceptances, and therebv
destroyed the credit of our house. The Bank shall smart for it.

HENRY FAUNTLEROY."

He was true to his word; for the bank, as already stated, suffered to the extent
of £360,000. Thé crime excited the greatest interest. The public press teemed
with his doings. He had a7 book containing a classilied list of his forgeries. He
*was tried, convicted and expiated his crime at Newgate amidst thousands of
spectaftòrs.

Forgeries still continued, and executions occurred weekly. In April 1820 forty
persons were held in London for counterfeiting, and men were hung in string.
From one or two manufactories issued most of the forged notes which we'e
in circulation. The manufacturer of thousands of notes remained unmolested,
while the utterer of one was hanged. The forgeries were sold to ignorant,
uneducated inen, for a few shillings in the pound and there was always a
suflicient number, urged by want, desire, or vice, to run the risk which attended
the uttering of them.

It was eventually found that to prevent a crime wi better than to punish it.
Capital punishment for forgery and counterfeiting was abolished ; and education,
intelligence, and the adoption of a note almost impossible to imitate, have now
rendered the forgery of Bank of England notes almost impossible. (1)

435. Conterfeming stamps, etc.-Every one is guilty of an in-
dictable offence and liable to fourteen years' imprisonment who-

(a.) fraudulently conterfeits any stamp, whether impressed or
adhesive, used for the purposes of revenue by the Governnent of the
United Kingdom or of Canada, or by the Government of any pro-
vince of Canada, or of any possession or colony of Her Majesty, or
by any foreign prince or state ; or

(b.) lknowingly sells or exposes for sale, or utters or uses any such
counterfeit stamp ; or

(c.) without lawful excuse (the proof whereof shall lie on him
inakes, or has knowingly In bis possession, any die or instrument
capable of making the impression of any such stamnp as aforesaid, or
any part thereof ; or

(d.) fraudulently cuts, tears or in any way removes from any ma-
terial any such stamp, with intent that any use should be made of
such stamp or of any part thereof ; or

(e.) fraudulently mutilates any such stamp with intent that any
use would be made of any part of such stamp ; or

(f.) fraudulently-fixes or places upon any material, or upon any
such stamp, as aforesaid, any. stamp or part of a. stamp which, whe-
ther fraudulently or not, bas been eut, torn, or in any other way
removed from any other material or out of or from any other
stamp ; or

(g.) fraudulently erases, or otherwise, either really or apparently,
removes, from any stamped material any name, sum, date, or other

(1) Francis' Hist. Bk. of Eng., 155, 167.
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miatter or thing thereon written, with the intent that any use should
be made of the stamp upon such material ; or

(h.) knowingly and without lawful excuse (the proof whereof shall
lie upon himi bas in his possession any stanp or part of a stamp
which has been fraudulently eut, torn, or otherwise removed from
any material, or any stamp which bas been fraudulently mutilated,
or any stamped material out of which any name, sum, date, or other
matter or thing bas been fraudulently erased or otherwise, either
really or apparently, removed. R.S.C., c. 165, s. 17 ; or

(i.) without lawful authority makes or counterfeits any mark or
brand used by the Government of the United Kingdom of Great
Britain and Ireland, the Governnent of -Canada, or the Government
of any province of Canada, or by any department or officer of any
such Government for any purpose in connection with the service or
business of such Government, or the impression of any such mark
or brand, or sells or exposes for sale or bas in bis possession any
goods having. thereon a counterfeit of any such mark or brand
knowing the same to be a counterfeit, or affixes any such mark or
brand to any goods required by law to be marked or branded other
than those to which such mark or brand was originally affixed.

436. Falsifying registers.-Every one is guilty of an indictable
offence and liable to fourteen years' imprisonment, who-

(a.) unlawfully destroys, defaces or injures any register of births,
baptisms, marriages, deaths or burials required or authorized by
law to be kept in Canada, or any part thereof, or any copy of such
register, or any part thereof required by law to be transmitted to
any registrar or other officer ; or

(b.) unlawfully inserts in any such register, or any such copy
thereof, any entry, known by him to be false, of any matter relating
to any birth, baptism, marriage, death or burial, or erases from any
such register or document any material part thereof. R.S.C., c. 165,
ss. 43 and 44.

Where a person, knowing his name to be A., signed, in the register, another
name as a witness to a marriage, it was held, under the Imperial statute (24-25
Vic., c. 9s, s. 36), corresponding with the foregoing article, that he was guilty
of inserting a false entry in the register. (1)

It has been held that it is not the less a " destroying, defacing or injuring " of
a register, because the register, when produced in evidence has the torn part
pasted in, and is as legible as before. t2)

Where a false entry had been actually made in a register of births, etc., on
the information of the defendant, he was held under sec. 43 of 6 and 7 Will. 4,
c. 86, (re-enacted in the 24 and 25 Vict., c. 98, s. 36), to be thereby guilty of the
offence of causing the false entry to be made. (3)

437. FalsifyIng extraets from registers.-EvCry one is guilty of
an indictable offence and liable to ten years' imprisonment, who-

(1) R. v. Asplin, 12 Cox, 39 1.
(2) R. v. Howen, I Den. 2'.
(3) R. v. .Mason, 2 C. & K. 622 ; B. v. Dewitt, 2 C. & K. 905.
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(a.) being a person authorized or required by law to give any
certified copy of any entry in any such register as in the last preceding
section mentioned, certifies any writing to be a true copy or extract,
knowing it to be false, or knowingly utters any such certificate;

(b.) unlawfuly and for any fraudulent purpose takes any such
register or certified copy from its place of deposit or conceals it ;

(c.) being a person having the custody of any such register or
certified copy, permits it to be so taken or concealed as aforesaid.
R.S.C., c. 165, s. 44.

438. uttering raise certisat.e.-Every one is guilty of an indiet.
able offence and liable to seven years' imprisonment, who- .

(a.) being by law required to certify that any entry has been*
made in any such, register as in the two last preceding sections
mentioned makes such certificate knowing that such entry bas not
been made ; or

(b.) being by law required to make a certificate or declaration
concerning ½ny particular required for the purpose of making entries
in such register knowingly makes such certificate or declaration
containing a falsehood ; or

(c.) being an officer having custody of the records of any court.
or being the deputy of any such officer, wilfully utters a false copy
or certificate of any record ; or

(d.) not being such officer or deputy fraudulently signs or certifies
any copy or certificate of any record, or any copy of any certificate,
as if he were such officer or deputy. R.S C., c. 165, ss. 35 and 43.

439. Forging certifncate.-Every one is guilty of an indictable
offence and liable to two years' imprisonment, who-

(a.) being an officer required or authorized by law to make or issue
any certified copy of any document or of any extract from any
document wilfully certifies, as a true copy of any document or of
any extract from any such document, any writing which he knows
to be untrue in any material particular ; or

(b.) not being such officer as aforesaidfraudulently signs or certifies
any copy of any document, or of any extract from any document, as
if he were such officer.

440. Eaking faise entries la booke relating to public fandas.-
Every one is guilty of an indictable offence and liable to fourteen
years' imprisonment who, with intent to defraud- -

(a.) makes any untrue entry or any alteration in any book of
account kept by the Government of Canada, or of any province of
Canada, or by any bank for any such Government, in which books
are kept the accounts of the owners of any stock, annuity or other
public fund transferable for the time being in any such books, or who,
in any manner, wilfu/ly falsifies any of the said books ; or



FORGERY. OF TRADE MARKS.

(b.) makes any transfer of any share or interest of or in any stock,
annuity or public fund, transferable for the time being at any of the
said banks, in the name of any person other than the owner of such
share or interest. R.S.C, c. 165, s. 11.

441. clerk issuing raise dividend warrants.-Every one is guilty
of an indictable offence and liable to seven years' imprisonment who,
being in the employment of the Government of Canada, or of any
province of Canada, or of any bank in which any books of account
mentioned in the last preceding section are kept, with intent to
defraud, makes out or delivers any dividend warrant, or any
warrant for the payment of any annuity, interest or money payable
at any of the said baiks, for an amount greater or less than that to
which the person on whose account such warrant is made out is
entitled. R.S.C., c. 165, s. 12.

442. Printing cirelars etc., ln likeness of notes.-Every one is
guilty of an offence and liable, on summary conviction before two
justices of the peace, to a fine of one hundred dollars or three months'
imprisonment, or both, who designs, engraves, prints or in any
manner makes, executes. utters, issues, distributes, circulates or uses
any business or professional card,:notice, placard, circular, hand-bill
or advertisement in the likeness or similitude of any bank note, or
any obligation or security of any Government or any bank. 50-51
V., c. 47, s. 2; 53 V., c. 31, s. 3.

PART XXXIII.

FORGERY OF TRADE MARKS-FRAUDULLENT MARKING
OF MERCHANDISE.

443. Dennitions.-In this part-

(a.) the expression "trade mark " means a trade mark or indus-
trial design registered in accordance with The Trade Mark and
Design Act and the registration whereof is in force under the pro-
visions of the said Act, and includes any trade mark which, either
with or without registration, is protected by law in any British
possession or foreign state to which the provisions of section one
bundred and three of the Act of the United Kingdom, known as
The Patents, .Designs, and Trade Marks .Act, 1883, are, in accordance
with the provisions of the said Act, for the time being applicable;

(b.) the expression " trade description " means any description,
statement, or other indication, direct or indirect-

(i) as to the number, quantity measure, gauge or weight of
any goods;
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(ii.) as to the place or country in which any goods are made
or produced ;

(iii.) as to the mode of manufacturing or producing any goods;
(iv.) as to the material of which any goods are composed;
(v.) as to any goods being the subjeet of an existing patent.

privilege or copyright;
And the use of any figure, word, or mark which, according to the

custom of the trade, is commonly taken to be an indication of any of
the above matters, is a trade description within the meaning of tbi
part;

(c.) the expression I false trade· description " means a trade
description which is false in a material respect as regards the goods
to which it is applied, and includes every alteration of a trade
description. whether by way of addition, effacemen, or otherwise,
where that alteration makes the description false in a material
respect; and the fact that a trade description is a trade mark, or
part of a t de mark, shall not prevent such trade description beiug
a false tr e descriptiofi within the meaning of this part;

(d.) the expression "l goods " means anythiug which is merchan-
dise or the subject of trade or manufacture ;

(e.) the expression " covering " includes any·stopper, cask, bottle,
vessel, box, cover, capsule, case, frame or wrapper; and the expres-
sion "label " includes any band or ticket;

(f.) the expressions "person, manufacturer, dealer, or trader."
and "proprietor " include any body of persons corporate or unincor-
porate ;

(q.) the expression " name " includes any abbreviation of a name.

2. The provisions of this part respecting the application of a false
trade description to goods extend to the application to goods of anv
such figures, words or marks, or arrangement or combination thereof.
whether including a trade mark or not, as are reasonably calculated
to lead persons to believe that the goods are the manufacture or
merchandise of some person other than the person whose manifacture
or merchandise they really are,

3. The provisions of this part respecting the application of a faise
trade description to goods, or respecting goods to which a false trade
description is applied, extend to the application to goods of any false
name or initiais of a person, and to goods with the false name or
initiais of a person applied, in like manner as if such name or initiais
were a trade description, and the expression "l fase name or initiais "
means, as applied te any goods, any name or initiais of a person
which-

(a.) are not a trade mark, or part of a trade mark;

(b.) are identical with. or a colourable imitation of the name or
initials of a person carrying on business in connection with goode of
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the same description, and not having authorized the use of such name
or initials ;

(c.) are either those of a fictitious person or of some person not
bonâfide carrying on business in connection wich such goods. 51 V.,
c. 41, s. 2.

No prosecution for any ofTence under this part, (XXX III), can be commenced
after the expiration of three years from the time of its commission. (See Art.
551 a, posi.

Article 710, post, provides that. in cases under this part, if the offence relates
to iinported goods, evidence of the port of shipment shall be prima facie evidence
of the place or country in which the goods were made or produced.

444. Words or mark@ on wateh eases.-Where a watch case has
thereon any words or marks which 'oMstitute, or are, by common
repute, considered as constituting a description of the country in
which the watch was made, and the watch bears no such description,
those words or marks shall primâfacie be deemed to be a description
of that country within the meaning of this part, and the provision
of this part with respect to goods to which -a false description has
been applied, and with respect to selling or exposing, or having in
possession, for sale, or any purpose of trade or manufacture, goods
with a false trade description, shall apply accordingly; and, for the
purposes of this section, the expression " watch " means all that
portion of a watch which is not the watch case. 51 V., c. 41, s. 11.

445. Forgery or trade-marks, etc.-Every one is deemed to forge
a trade mark who either,-

(a.) without the assent of the proprietor of the trade mark, makes
that trade mark or a mark so nearly resembling it as to be calculated
to deceive ; or

(b.) falsifies any genuine trade mark, whether by alteration, addi-
tion, effacement or otherwise.

2. And any trade mark or mark, so made or falsified. is, in this
part, referred to as a forged trade mark. 51 V., c. 41, s. 3.

446. Every one is deemed to apply a trade mark, or mark, or
trade description to goods who.-

(a.) applies it to the goods themselves; or

,b.) applies it to any covering, label, reel, or other thing in or
with which the goods are sold or exposed or had in possession for
any purpose of sale, trade, or manufacture ; or

(c.) places, incloses or annexes any goods which are sold or exposed
or had in possession for any purpose of sale, trade, or manufacture
in, with, or to any covering, label, reel, or other thing to which a
trade mark or trade description has been applied ; or

(d.) uses a trade mark, or mark, or trade description in any manner
calculated to lead to the belief that the goods in connection with
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which it is used are designated or described by that trade mark, or
mark, or trade description.

2. A trade mark, or mark, or trade description is deemed to be
applied whether it is woven, impressed, or otherwise worked into, or
annexed, or afflixed to the goods, or to any covering, label, reel or
other thing.

3. Every one is deemed to falsely apply to goods a trade mark, or
mark, who, without the assent of the proprietor of the trade mark,
applies such trade mark, or a mark, so nearly resembling it as to be
caleulated to deceive. 51 V., c. 41 s. 4.

447. Every one is guilty of an indictable offence who, with
intent to defrad,-

(a.) forges any trade mark; or

(b.) falsely applies, to any goods, any trde mark, or any mark so
nearly resembling a trade mark as to bo calculated to deceive ; or

(c.) makes any die, block, machine or other instrument, for the
purpose of forging, or being used for forging, a trade mark; or

(d.) applies any false trade description to goods; or

(e.) disposes of, or has in bis possession, any die, block, machine
or other instrument, for the purpose of forging a trade mark; or

(f.) causes any of such things to be done. 51 V., c. 41, s. 6.

448. SelÎing goode raIsely marked.-efeme.-Every one is guilty
of an indictable offence, who selIs or exposes, or has in bis possesion,
for sale, or any purp>se of trade or manufacture, any goods or things
to which any forged trade mark, or false trade description is applied,
or to which any trade mark, or maïk so nearly re$emblimg a trade
mark as to be calculated to deceivé; is falsely applied, as the case
may be, unless he proves,-

(a.) that, having taken all reasonable precaution against committing
such an offence, he had, at the time of the commission of the alleged
offence, no reason to suspect the genuineness of the trade mark,
mark, or tradfdescription; and

(b.) that, on demand made by or on behalf of the prosecutor, he
gave 91 'the information in bis power with respect to the persons
from whom he obtained such goods or things; and

(c.)* that otherwise he had acted innocently. 51 V., c. 41, s. 6.

Selling botties marked with trade mark, without consent of
owner.-Every one is guilty of an indictable offence, who sells, or
exposes, or offers for sale, or traffics in, bottles marked with a trade
mark, blown or stamped or otherwise permanently afflxed thereon,
without the assent of the proprietor of such trade mark. 51 V., c.
41, s. 7.

450. Punlmment.-Every one guilty of any offence defined in
this part is liable-
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(a.) on conviction on indictment, to two years' imprisonment, with
or without hard labour, or to fine, or to both imprisonment and fine;
and •

(b.) on summary conviction, to four months' imprisonment, with
or without hard labour, or to a fine not exceeding one hundred
dollars ; and, in case of a second or subsequent conviction, to six
months' imprisonment, with or without hard labour, or to a fine not
exceeding two hundred and fifty dollars.

2. In any case every chatte], article, instrument, or thing, by
means of, or in relation to which, the offence has been committed,
shall be forfeited. 51 V., c. 41, s. 8.

4e5I. Falely representing that goods are manufactured for Her
.lajesty, ete.-Every one is guilty of an offence, and liable, on sun-
mary conviction, to a penalty not exc'eding one hundred dollars,
who falsely represents that any goods are made by a person holding
a royal warrant, or for the service of Her Majesty or any of the
royal family. or any Government department of the United King-
dom or of Canada. 51 V., c. 41, s. 21.

4e52. Unlawfal importation of goods lisable to forfelture under this
par.-Every one is guilty of an offence, and liable, on summary,
conviction, to a penalty of not more than five hundred dollars nor
less than two hundred dollars, who itnports or attempts to import any
goods which, if sold, would be forfeited under the provisions of this
part, or any goods manufactured in any foreign state or country
which bear any namè or trade mark which is or purports to be the
name or trade mark of any manufacturer, dealer or trader in the
United Kingdom or in Canada, unless such name or trade mark is
accompanied by a definite indication of the foreign state or country
in which the goods were made or produced; and such goods shall be
forfeited. 51 V., c. 41, s. 22.

Sections l5, 16, 18, and 2' of the Merchandise Marks Offences Act (51 Vict
c. 41.), remain unrepealed, (See Schedule Two, posi) ; and are as follows ;-

Disposal of forfeited artices.-"Any goods or things forfeited under
any provision of this Act, may be destroyed or otherwise disposed of
in such a manrer as the court, by which the same are declared for-
feited, directs ; and the court may, out of any proceeds realized by
the disposition of such goods (all trade marks and trade descriptions.
being first obliterated), award to any innocent party any loss he
may have innocently sustained in- dealing with such goods." (Sec
tion 15.)

costs.-" On any prosecution under this Act, the court may order
costs to be paid to the defendant by the prosecutor, or to the
prosecutor by the defendant, having regard to the information given
by and the conduct of the defendant and prosecutor respectively."
(Section 16.)

Warranty of trade.marks, etc.-" On the sale or in the contract for
the sale of any goods to wnich a trade mark or mark or trade

27
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description bas been applied, the vendor shall be deemed to warrant
that the mark is a genuine trade mark and not forged or falsely
applied, or that the trade description is not a false trade description-
within the meaning of this Act, unless the contrary is expressed in
àome writing signed by or on bebalf of the vendor and delivered at
the time of the sale or contract to and accepted by the vendee,"
(Section 18.)

Importation of goods specially prohibited. -" The importation of
anygoods which, if sold, would be forfeited under the foregoing provi-
sions of this Act, and of goods manufactured in any foreign state or
country which bear any name or trade mark, which is or purports to
be the name or trade mark of any manufacturer, dealer or trader in
the United Kingdom or in Canada, is hereby prohibited, unless such
name or trade mark is accompanied by a definite indication of the
foreign state or country in which the goods were made or produced;
and any person, who imports or attempts to import any such goods,
shall be liable to a penalty of not more than five hundred dollars, nor
less than two hundred dollars, recoverable on summary conviction
and the goods so imported or attempted to be imported shall be
forfeited and may be seized by any officer of the Customs and dealt
with in like manner as any goods or things forfeited under this Act:

2. Whenever there is, on any goods, a name which is identical with
or a colorable imitation of the name of a place in the United Kingdom
or in Canada, such name, unless it is accompanied by the name of the
state or country in which it is situate, shall, unless the Minister of
Customs decides that the attaching of such nanie is not calculated to
deceive, (of which matter the said Minister shall be the sole judge ,
be treated, for the purposes of this section, as if it was the name of
a place in the United Kingdom or in Canada:

3. The Governor in Council may, whenever he deems it-expedient
in the public interest, declare that the provisions of thé two sub-
sections, next preceding, shall apply to any city or place in any foreign
state or country, and after the publication in the Canada Gazette of
the Order in Council made in that behalf, such provisions shall apply
to such city or place in like manner as they apply to -any place in
the United Kingdom or in Canada, and may be enforced accordingly.

4. The Governor in Council m'y, fi om time to time, make regula-
tions, either general or special, respecting the detention and seizure
of goods, the importation of which is prohibited by this section, and
the conditions, if any, to be fulfilled before such detention and seizure,
and may, by such regulations, deteripine the information, notices
and security to be given, and the evidence necessary for any of the
purposes ofthis section, and the mode of verification of such evidence:

5. The regulations may provide for the reimbursing, by the
informant to the Minister of Customs, of all expenses and damages
incurred in respect of any detention made on his information, and of
any proceedings, consequent upon such detention

6. Such regulations may apply to all goods the importation of
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which is prohibited by this section, or different regulations may be
made respecting different classes of such goods or of offences in
relation to such goods ;

7. Ali such regulations shal. be published in the Canada Gazette,
and shall have force and effect from the date of such publication."
(Section 22.)

453. nefences.-.Any one who is charged with making any die,
block, machine or other instrument for the purpose of forging, or
being used for forging, a trade mark, or with falsely applying to
goods any trade mark, or any mark so nearly resembling a trade
mark as to be calculated -o deceive, or with applying to goods any
false trade description, or causing any of the things in tbis section
mentioned to be done, and proves-

(a.) that in the ordinary course of his business he is employed, on
behalf of other persons, to make dies, blocks, machines or other
instruments for making or being used in making.trade marks, or, as
the case may be. to apply marks or descriptions to goods, and that
in the case which is the subject of the charge he was so employed by
some person resident in Canada, and was not interested in the goods
by way *of profit or commission dependent on the sale of such goods;
and

(b.) that he took reasonable precaution against committing the
offence charged ; and

(c.) that he had, at the time of the commission of the alleged
offence, no reason to suspect the genuineness- of the trade mark,
mark or trade description ; and

(d.) that he gave to. the prosecutor ail the information in his
power with respect to the person by or on whose behalf the trade
mark, mark or description was applied ;-

shall be discharged from the prosecution, but is liable to pay the
costs incurred by the prosecutor, unless he bas given due notice to
him that he will rely on the above defence. 51 V. c. 41, s. 5.

454. No servant of a master, resident in Canada, who bonafide
acts in obedience to the instructions of such master, and, on demand
made by or on behalf of the prosecutor, gives full information as to
his master, is liable to any prosecution or punishment for any offence
defined in this part. 51 V., c. 41, s. 20.

455. The provisions of this part with respect to false trade des-
criptions do not apply to any trade description which, on the 22nd
day of May, 1888, was lawfully and generally applied to goods of a
particular class, or manufactured by a particular method, to indicate
the particular class or method of manufacture of such goods : Pro-
vided, that wherè such trade description includes the name of a
place or country, and is calculated to mislead as to the pláce or
country where the goods to which it is applied were actually made
orproduced, and the goods are not actually made or produced inthat
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place or country, such provisions shall apply unless there is added to
the trade description, immediately before or after the nanie of that
place or country, in an equally conspicuous manner with that naime,
the name of the place or country in which the goods were actually
made or produced, with a statement that they were made or produced
there. 51 V., c. 41, s 19.

PART XXXIV.

PERSONATION.

456. Personation with intent toobtain any property.-Every one
is guilty of an indictablroffence, and liable to fourteen years' inipri-
sonment, who, with intent fraudulently to obtain any·property, per-
sonates any person, living or dead, or administrator, wife, widow,
next of kin or relation of any person.

Under section 1 of " The False Personation Act, 1874," 37 and 38 Vic., c. 36
(lmp.), the punishment for this offence is penal servitude for life.

For definition of "properly," see article 3 (v.), p. 5, ante. -

Upon an indictment, under 2 and 3 Will. 4, c. 53. s. 41, for personating a
soldier, it was held to be no defence that the prisoner was authorized by the
soldier to personate him, or that the prisoner had bought, from the soldier per-
sonated, the prize money to which the latter was entitled (1)

Upon an indictrnent, under '28 and 29 Vic., c. 124, s. 8, for personating a
seaman in order to obtain his wages, it was held that the offence was complete,
although the wages had already been paid. (2)

457. Personation at examinations.-Every one is guilty of an
indictable offence, and liable on indictment or summary conviction
to one year's imprisonment, or to a fine of one hundred dollars, who
falsely, with intent to gain some advantage for hirnself or some other
person, personates a candidate at any competitive or qualifying
examination, held under the authority of any law or statute or in
connection with any university or college, or who procures himself
or any other person to be personated at any such examination, or
who knowingly avails himself of the results of such personation.

45S. Personation. of owners or stock, ete.-Every one is guilty of
an indictable offence and liable to fourteen years' imprisonment who
falsely and deceitfully personates-

(a.) any owner of any share or interest of or in any stock, annuity,
or other public fund transferable in any book of account kept by the
government of Canada or of any province thereof, or by any bank
for any such goverinment; or

(1) R. v. Lake, 11 Cox, 333.
(2) R. v. Cramp, R. & R. 327. See R. v. Pringle, 2 Mood. C. C. 127.
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(b.) any owner of any share or interest of or in the debt of au
public body. or of or in the debt or capital stock of any body
corporate, company, or society ; or

(c.) any owner of any dividend, coupon, certificate or money
payable in respect of any such share or interest as aforesaid; or

(d.) any owner of any share or interest in any claim for a grant
of land from the crown, or for any scrip or other payment or allow-
ance in lieu of such grant of land ; or

(e.) any person duly authorized by any power of attorney' to
transfer any such share, or interest, or to receive any dividend,
coupon, certificate or money, on behalf of the person entitled
thereto-

and thereby transfers or endeavours to transfer any share or
interest belonging to such owner, or théreby obtains or endeavours
to obtain, as if he were thé true and lawful owner or were the
person so authorized by such power of attorney, any money due to
any such owner or payable to the person so: authorized, or any
certificate, coupon, or share warrant, grant of land, or scrip,. or
'llowance in lieu thereof, or other document which, by any law in
force, or any usage existing at the time, is, deliverable to the owner
of any such stock or fund, or to the person authorized by any such
power of attorney. RS.C., c. 165, s. 9.

459. Acknowledging any instrument In a false name.-Every one
is guilty of an indictable offence and liable te seven years' imprison-
ment who, without lawful authority or excuse (the proof of which
shal lie on him) acknowledges, in the name of any other person,
before any court, judge or other person, lawfully authorized in that
behalf, any recognizance of bail, or any cognovit actionem, or consent
for judgment, or judgment, or any deed or other instrument. R.S.C.,
c. 165, s. 41.

This article is to the same effect as sec. 3 1 of the Imperial statute, 24-25 Vict.,
c. 98.

As to false personation of voters at parliamentary elections, see the Dominion
Elections Act, R.S.C,.g. 8, ss. 89, 90, and 103; and the North West Territories
Representation Act, R.S.C., c.;Zps.95.

Where a person who app'ied for a ballot paper in a name which vas not his
own nor the nane by which he was generally known, but which name appeared
on the voters' list, and had been inserted therein by the oflicials who prepared
the list under the belief that it was the applicant's name, he was held entitled
to vote, and not guilty of the offence of personation. (1)

It bas been held that in an indictnent for the offence of personating'a voter,
there should be an averment negativing the identity of the defendant with the
voter alleged to have been personated. (2)

À conviction for the offence of inducing a person to personate a voter was
held good, though it did not set out the mode or facts of the inducement. (3)

(1) R. v. Fox. 16 Cox, C. C. 166.
(2) R. v. Hogg, 25 U. C. Q. B. 68.
(3) R. v. Hague, 12 W. R. 310.
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In a prosecution for personation of a voter,, it was held unnecessary to state
in the indictment or to prove at the trial that the officer presiding at the polling
booth, where the offence was committed, was duly appointed. (1)

P A R T X X X V.

OFFENCES RELATING TO THE COIN.

460. Interpretation of terms.-In this part, unless the context
otherwisé requires, the following words and expressions are used in
the following senses

(a.) " Current gold or silver coin," includes any .gold or silver
coin coined in any of Her Majesty's mintsi, or gold or silver coin of
any foreign prince or state or country, or other coin lawfully
current, by virtue of any proclamation or otherwise, in any part of
Her Majésty's dominions.

,(b.) " Current copper coin," includes copper coin coined in any of
Her Majesty's mints, or lawfully current, by virtue of any procla-
mation or otherwise, in any part of Her Majesty's dominions.

(c.) " Copper coin," includes any coin of bronze or mixed metal
and every other kind of coin other than gold or silver.

(d.) ' Counterfeit " means false, not genuine.
(i.) Any genuine coin prepared or altered so as to resemble or

pass for any current coin of a higher denomination is a counterfeit
coin.

(ii.) A coin fraudulently filed or eut at the edges so as to remove
the milling, and on which a new milling has been added to restore
the appearance of the coin, is a counterfeit coin.

(e.) "Gild " and "silver," as applied to coin, include casing with
gold or silver respectively, and washing and colouring by any means
whatsoever with any wash or materials capable of producing the
appearance of gold or silver respectively.

(f.) "Utter" includes " tender" and "put off." R.S.C., c. 167, s. 1.

Counterfeiting.-It is - one of the royal prerogatives. belonging to every
sovereign prince that he alone in his own dominions may order and dispose the
quantity, value, and fashion of his coin;" (2) and the coining of money, the
legitimation of foreign coin,. and the .giving of value to coin, foreign and
domestic, are branches of the ancient prerogative of the Crown of England. (3)

Lord Hale observes that money consists principally of three parts, 1. The
material of which it is'inade, 2. The denomination or extrinsic value, and 3.

(1),R. v. Garvey, 16 Cox (Ir. C. C. R.) 252.
(2) Tomlins Law Dict. Coin.
(3) 2 Bish. New Cr. Law Com. ss. 276, 277.
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The impression or stamp; and that, anciently all coin was of gold or silver,
alloyed with a given proportion of copper, constituting what is called sterling,
or its legal standard; but that in 1672 a copper coin was added. (1)

From the relation of the Crown to the coin it became judicially established
fron the earliest times that the counterfeiting of the klng's coin was treason,
though the counterfeiting of foreign money made current by the king's procla-
mation was at one time misdemeanor. (2) But the Statute of 1 Mary, sess. 2, c.
6, made the latter treason likewise. (3) In England, at the present time, the
principal offences against the coin are felonies, (4) and the simple uttering of
counterfeit coin is a misdemeanor. (5)

Counterfeiting is the making of false or spurious coin to imitate the genuine.
(See Art. 460, ante.)

See article 560, post, as to search warrant, and see clause 6 of that article as
to powers of justiées to deface or otherwise dispose of counterfeit money found
and brought before them under any search warrant.

461. when offence is compiete.-Every offence of making' any
counterfeit coin, or of buying, selling, receiving, paying, tendering,
uttering, or putting off, or of offering to buy, sell, receive, pay, utter
or put off; any counterfeit coin is deemed to be complete, although
the coin so made or counterfeited, or bought, sold, received, paid,
tendered, uttered or put off, or offered to be bought, sold, received,
paid, tendered, uttered or put off, was not in a fit state to be uttered,
or the counterfeiting thereof was not finished or perfected. R.S.C.,
c. 167, s. 27.

This article is to the same effect as sec. 30 of the Imperial statute 24 and 25
Vict. c. 99.

462. counterfeiting coins, &e.-Every one is guilty of an indict-
able offence and liable to imprisonment for life who-

(a.) makes or begins to make any counterfeit coin resembling, or
apparently intended to resemble or pass for, any current gold or
silver coin; or

(b.) gilds or silvers any coin resembling or apparently intended
to resemble or pass for; any current gold or silver coin ; or

(c.) gilds or silvers any piece of silver or copper, or of coarse gold
or coarse .silver, or of any metal or mixture of metals respectively,
being of a fit size and figure to be coined, and with intent that the
same shall be coined into counterfeit coin resembling, or apparently
intended to resemble or pass for, any current gold or silver coin ; or

(d.) gilds any current.silver coin, or files or in any manner alters
such coin, with intent to make the same resemble or pass for any
current gold coin ; or

(1) 1 Hale P. C. 188, 195.
(2) 1 Hale P. C. 192, 210, 215, 219: Case of Mixed Money, 2 How. St. Tr. 113,116: Case of Mines, Plow. 310, 316.
(3) I Hale P. C. 192, 216.
(4) See 24 & 25 Vict. c. 99, (Imp.) ss. 2, 3, 4, 5, 6, 7, 14, 18, 19, 24 and 25.
(5) 24 & 25 Vict. c. 99. (Imp.) s.s. 9, 13, 15, 20, and 21.
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(e.) gilds or silvers any current copper coin, or files or in any
manner aiters such coin, with intent to make the same resemble or
pass for any current gold or silver coin. R.S.C., c. 167, s.s. 3 and 4.

The mon'y charged as being -counterfeited should bear sûch a resemblance
or be apparently intended to bear- such a resemblance to the genuine coin as
may, in circulation, be likely to iimpose upon people generally. It was formerlv
necessary that the coin should have been in a complete and perfect state readv
for circulation ; (1) and, therefore, where the defendants were taken in the very
act of coining shillings, but the shillings coined by them were then in an
imperfect state, it being requisite that they should undergo another process,
namely immersion in diluted aqua fortis, before they could pass as shillings,
the judges held that the offence was not complete. (2) But by article 461, anie,
the offence is deemed complete although the coin be notîin a fit state to be
uttered or tho counterfeiting thereof be not finished or perfected. (31

It is quite clear that there will be a suficient counterfeiting where the
counterfeit money is made to resemble coin, the impression on which has been
worn away by ine. In one case the shillines produced in evidence were quite
smooth, without the smallest vestige of either head or tail, and without any
resemblance of the shillings in circulation, except their colour, size, and shape:
and the master of the Mint proved that they were bad, but that they were very
like those shiilings the impression on which had been worn away by time, and
might very probably le taken,by persons having less skill than himself, for
good shillings. And the Court were of opinion that a blank that is smoothed, and
made like a piece of legal coin, the impression of which is worn out, and yet
suffered to remain in circulation, is sufficiently counterfeited to the similitude of
the current coin of the realm to bring the'counterfeiters and coiners of such
blanks within the statute; these blanks having some reasonable likeness to that
coin which has been defaced by time, and yet passed in circulation. (4)

Counterfeiting can -rarely be proved directly by positive proof ; but it is
usually made out by circumstantial evidence, such as finding the necessary
coining instruments in the defendant's house, togëther with some pieces of the
counterfeit money in a finished and some in an unfinished state, or such other
circumstances as may fairly warrant the jury in presuming that the defendant
either counterfeited or caused to be counterfeited or .was present, aiding and
abetting in counterfeiting the coin in question. (5)

Any credible witness may prove the coin to be counterfeit; and it is not
necessary for this purpose to produce any moneyer or other officer fron the
Mint, whether the coin counterfeited be current coin, or the coin of any foreign
prince, state, or country. (6)

463. »eaIing In auid inporting counterfeit coin. - Every one is
guilty of an indiètable offence and liable to imprisonment for life
who, without lawful authority or excuse, the proof whereof shall lie
on him-

(a.) buys, sellà, receives, pays or puts off, or -offers Io buy, sell,
receive, pay or put off, at or for a lower rate or value than the same

imports, or was apparently intended to import, any counterfeit coin

(1) R. v. Varley, 2 W. BI. 682.
(2) R. v. Harris, 1 Leach, 165. See R. v. Case, I Leach 145; and B. v. Lavey,

I Leach. 153.
(3) R. v. Hermann, 4 Q. B. D. 284 ; 48 L J. (M. C.) 106.
(4) R. v. Wilson, i Leach 285 ; See R. v. Welsh, I Leach, 364.
(5) Arch. Cr. Pl. & Ev. 21 Ed. 859.
(6) See article 692, post.
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resembling or apparently intended to resemble or pass for any current
gold or silver coin ; or

(b.) imports or receives into Canada any counterfeit coin resembling
or apparently intended to resemble or pass for, any current gold or
silver coin knowing the same to be counterfeit. R.S.C., c. 162, ss. 7
and 8.

464. Manufacture of copper coin and importation of uneurrent
copper coin.-Every one who manufactures in Canada any copper
coin, or imports into Canada any copper coin, other than current
copper coin, with the intention of putting the same into circulation
as current copper coin, is guilty of an offence and liable, on summary
conviction, to a penalty not exceeding twenty dollars for every
pound Troy of the weight thereof ; and all such copper coin so
manufactured or imported shall be fcrfeited to Her hiajesty. R.S C.,
c. 167. s. 28.

Copper coin includes coin of bronze or mixed metal and every other kind of
coin other than gold or silver. (See article 460 c.)

Sections 26, 29, 30, 31, 32, and 34 of R.S.C., c. 167 remain unrepealed (Sec
Schedule two, post.) ; and are as follows

Suspected coin may be cut.-" If any coin is tendered as current
gold or silver coin to any person who suspects the same to be dimi-
nished otherwise than by reasonable wearing, or to be -counterfeit,
such person may eut, break. bend or deface such coin, and if any
coin so eut, broken, bent or defaced appears to bediminished other-
wise than by reasonable wearing, or to, be counterfeit, the person
tendering the same, shall bear the loss thereof ; but if the same is
of due weight, and appears to be lawful coin, the person cutting,
breaking. bending or defacing the same, shall be bound to receive the
same at the rate for which it was coined

2: If any dispute arises whether the coin so cut, broken, bent or
defaced, is diminished in manner.aforesaid, or counterfeit, it shall be
heard and finally determined in a summary manner by any justice
of the peace, who may examine, upon oath, thé parties as well as
any other person, for the purpose of deciding such dispute, and if he
entertains any doubt in that behalf, he may summon three persons,
the decision of a majority of whom shal be final:

3. Every officer employed in the collection of the revenue in Canada
shall eut, break or deface, or cause to be cut, broken'or defaced, every
piece of counterfeit or unlawfully diminished gold or silver coin
which is tendered to him in payment of any part of such revenue in
Canada" (Section 26.)

Seizure of unlawflly manufactured or imported copper eoin.-c Any
two or more 'justices of the peace, on the oath of a credible person,
that any copper or brass coin has been unlawfully manufactured or
imported, shall cause the same to be seized and detained, and shall
summon the person in whose possession the same is found, to appear
before them ; and if it appears to their satisfaction, on the oath of a

425



CRIMINAL CODE OF CANADA.

credible witÏiess, other than the informer, that such copper or brass
coin has been manufactures or imported in violation of this Act,
such justice shall declare the same forfeited, and shall place the saie
in safe keeping to await the disposal of the Governor Genéral for
the publit uses of Canada." (Section 29.)

Enforcing penalty.-" If it appears to the satisfaction of such
justices that the person in whose possession such copper or brass
coin was found, knew the sane to have been so unlawfully manufae-
tured or imported, they may condemn him to pay the penalty afore.
said, with costs, and may cause him to be imprisoned for a term not
exceeding two months, if such penalty and costs are not forthwith
paid." (Section 30.)

Recovery of penalty from owner of copper coin.-" If it appears to
the satisfaction of such justices that the person in who-se possession
such copper or brass coin was found was not aware of it having been*
so unlawfully manufactured or imported, the penalty nay, on the
oath of any one credible witness other than the plaintiff, be recovered
fron the oTner thereof, by any person who sues for the same in any
court of competent jurisdiction." (Sec. 31.)

Seisure by customs ofRcers.-" Any officer of Her Majesty's customs
nay seize auy copper or brass coin imported or attempted to be

imported into Canada in violation of this Act, and may detain the
same as forfeited, to await the disposal of the Governor General, for
the public uses of Canada." (Sec. 32.)

Uttering unlawfui copper coin.-" Every one who utters, tenders or
offers in paymaent any copper or brass coin, other than current
copper coin, shall forfeit double the nominal value thereof :

2. Such penalty may be recovered, with costs, in a summary
mnanner, on the oath of one credible witness other than the informer,
before any justice of the peace, who, if such penalty and costs are
not forthwith paid, may cause the offender to be imprisoned for a
term not exceeding eight days." (Sec. 33.)

Appication of penalties,-" A moiety of any of the penalties
imposed.by any of the five sections next preceding, but not the
copper or brass coins forfeited under the provisions thereof, shall
belong to the informer or person who sues for the same, and the other
moiety shall belong to Her Majesty, for the public uses of Canada."
(Section 34.)

465. Exportation or counterfeit coin.-Every one is guilty of an
indictable offence and liable to two years imprisonment, who, without
lawful authority or excuse, the proof whereof shall lie on him, exports
or puts on board any sbip, vessel or. boat, or on any railway or
carriage or vehicle of any description whatsoever, for the purpose of
being exported from Canada, any counterfeit coin resembling or
apparently intended to resemble or pass for any current coin or for
any foreign coin of any prince, country or state, knowing the same
to be counterfeit. . R.S.C., c. 167, s. 9.
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466. unking Instraments ror coining.-Every one is guilty of
an indictable offence and liable to imprisonment for life, who, without
lawful authority or excuse the proof whereof shall lie on him, makes,
or mends, or begins or proceeds to make or mend, or buys or sells,
or has in his custody or possession-

(a.) any puncheon, counter puncheon, matrix, stamp die, pattern
or mould, in or upon which there is made or impressed, or which
will make or impress,·or which is adapted and intended to make or
impress, the figure, stamp or apparent resemblance of both or either
of the sides of any current gold or silver coin, or of any coin of any
foreign prince, state or country, or any pari or parts of both or either
of such sides ; or

(b.) any edger, edging or other tool collar, instrument or engine
adapted and intended for the marki4g of coin round the edges with
letters, grainings, or other marks or figures apparently resembling
those on the edges of any such coin, knowing the same to be so
adapted and intended ; or

(c.) any press for coinage, or any cutting engine for cutting, by
force of a screw or of any other contrivance, round blanks out of
gold, silver or other metal or mixture of metals, or any other
machine, knowing such press to be a press for coinage, or knowing such
engine or machine toshave been used or to be intended to be used for
or in order to the false making or counterfeiting of any such coin.
R.S.C., c. 167, s 24.

For definition of having in possession, see article 3 (k), anle.

Although it is more accurate to describe the instruments according to their
actual use, it is not necessary. And, where a prisoner was indicted for having
in his possession, without lawful excuse. one nould made of lead, on which was
made and impressed the figure, stamp, resemblance and similitude of the head
side or flat of a shilling, and, the prisoner being convicted, iL was submitted to
the judges whether the mould in question was comprised under the general
words of the statute I other tool or instrument before mentioned,'' and whether
it should not have been laid in the indictment to be a lool or instrument in the
words of the act ; the-judges were unanimously of opinion that this mould was
a tool or instrument mentioned in the former part of the statute, and was there-
fore comprised under-these general words ; and that, as a mould is expressly
mentioned by name in the first clause of the act, it need not be averred to be a
tool or instrument so mentioned ; but they considered that the indictment
would have been more accurate had it charged that the prisoner had, in his
possession, a mould that would make and impress the similitude of the head
side of a shilling. (1)

It is not necessary that the instrument should be capable of making an im-
pression of the whole of one side of the coin ; for the words " or any part or
parts " are introduced into the above article, and consequently the difficulty in
Sutton's case, (2) where the instrument was capable of making the sceptre
only, cannot now occur.

On an indictment for making a mould intended Io make and impress the
figure and apparent resemblance of the obverse side of a shilling,. it was held

(1) R. v. Lennard, i Leach 85.
(2) R. v. Sutton, Z Str. 1074.
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suflicient to prove that the prisoner made the mould and a part of the impres-
sion, though lie had not completed the entire impression. (I)

It is unnecessary, under this article, to prove the intent of the defefidant, the
mere similitude being treated as evidence of the intent. Neither is it essential
to shew that money was acLually made with the instrument in. question. (2)

In Ridgeley's case the prisoner. was indicted for having in his possession,
without lawful authority, etc.,- a puncheon made of iron and steel, in and upon
which was made and impressed the figure, resemblance, and similitude of the
head side of a shilling. ItL was proved that several pun*cheons were found in
the prisoner's lodgings, together with a quantity of counterfeit money, and that
he had them knowingly for the purpose of coining. These puncheons were
complete and hardened, ready for use :.but it was impossible to say that the
shillings which were found were actually made with these puncheons, the itu-
pressions being too faint td be exactly compared; but they had the appearance
of having been made with them. The manner of making the puncheons was
as follows. A true shilling was cut away to the outline of the head ; that out-
line was then-fixed on a piece of steel, which was liled and cut close to the out.
line. and this made the puncheon; the puncheon then made the.die, or counter.
puncheon. A puncheon is complete without letters, but it may be made with
letters upon it ; though, from the difficulty and inconvenience, it is never so
made, at the Mint ; but after the die is struck the letters are engraved on it ; a
puncheon alone, without the counter-puncheon, will not make the figure ; but
to make an old shilling or a base shilling current, nothing more is necessary
than the instrument now produced. They may be used not only for counter-
feiting coins, but also for other purposes, such as making seals, buttons, medals,
and so forth, where such impressions are wanted. Eleven of the judges
(absente Lord C. J. De Grey) were unanimously of opinion that this was a
puncheon within the meaning of the act ; for the word - puncheon " is ex-
pressly nentioned in the statutes, and will,, by the means of the counter-
puncheon or matrix, a make or impress the fiqure, slamp, resemblance, or simi,
litude of the current coin; "and that these words do not mean an exact figure,
but if the instrument impress a resemblance, in. fact, such as will impose on the
world, it is sufficsient, wbether the letters are apparent on the puncheon or not;
otherwise the act would be quite evaded, for the letters would be omitted on
purpose. The puncheon in question was one to impress the head of King
William ; and the.shillings of lis reign, even when the letters were worn out,
were current coin of. the kingdom. The puncheon made an impression like
them, and the coin stamped with it would resemble them on the head side,
though there were no letters. This was compared to the case mentioned by
Sir Mathew Hale, (3) that the omission or addition of words in the inscription
of the true seals, for the purpose of evading the law, would not alter the case. (4)

Where the defendant employed a man, who was a die-sinker, to make, for a
pretended innocent purpose, a die calculated to make shillings, and the die-sinker,
suspecting fraud, informed the authoritiesat theMint, and, undertheir directions,
made the die for the purpose of bringing the offence home to the prisoner, it
was held that the die sinker was an innocent agent, and that the defendant was
rightly convicted as a principal offender. (5)

The making and procuring dies and other materials, with the intention of
using them in coining Peruvian half dollars, in England, not in order to utter or
pass them in England,but so asto try whether the apparatus would answer before

(1) R. v. Foster, 7 C. & P. 405.
(2) R. v. Ridgeley. I Leach, 189 ; I East, P. C. 171.
(3) I Hale 184 ;-2 Hale, 212, 215; R. v. Robinson, 2 Roll. Rep. 50 :1 East,

P. C. 86.
(4) R. v- Ridgeley, ante.
(5) R. v. Bannon, 2 Mood. C. C. 309; 1 C. & K. 295. See article 62, and

comments at p. 36, anle.
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sending the same out to Peru, to be there used in making the counterfeit coin
for circulation in that country, was held indictable at common law. (1)

Article 466 has the words , wihout lauiful aulhority or excuse." It is sulli-
cient, however, if the possession is averred to have been " wilhout lawful
excuse," on the ground that there can be no authority which could not also be
an excuse, and therefore to negative excuse is to negative authority. (2)

To prove the guilty knowledge of the defendant upon an indictment for
having coining instruments, evidence may be given of his having previously
uttered counterfeit money. (3)

The guilty knowledge required is the being, knowingly, in possession of the
instrument, without lawful authority or excuse. A guilty intention-in reference
to the use or possession of the instrument is not necessary. (4)

In the case of R. v. Harvey, the prisoner had ordered of a die-sinker two dies
having an apparent resemblance to the two sides of a: sovereign, wherèupon
the die sinker communicated with the policj9<who, in pursuance of orders from
the Mint, told him to furnish the dies to the prisoner, which he did. 1-eid that
the facts constituted unlawful authority or excuse for the prisoner's possession
of the dies.

467. BrInzin instruments for coinlng, fron nints, into Canada.-
Every one is guilty of an indictable offence and liable to imprisonment
for life, who, without lawful authority or excuse, the proof whereof
shall lie on him, knowingly conveys out of any of lier Majesty's
Mints into Canada, any puncheon, counter puncheon, matrix, stamp,
die, pattern, mould, edger, edging or other tool, collar, instrument,
press or engine, used or employed in or about the coáning of coin, or
any useful part of any of the several articles afored id, or any coin,
bullion, metal or mixture of metals. R.S.C., c 167, s. 25.

46S. Clipping current gold or silver coin.-Every one is guilty
of an indictable offence and liable to fourteen years' imprisonment,
who impairs, diminishes or lightens any current gold or silver coin,
with intent that the coin, so impaired, diminished, or lightened, may
pass for current gold or silver coin. R.S.C., c. 167, s. 5.

469. Defacing current coins,-Evéry one is guilty of an indie-
table offence and liable to one years' imprisonnient whp delaces any
current gold, silver or copper coin by stamping thereon any names
or words, whether such coin is or is not thereby diminished or
lightened, and afterwards tenders the same. R.S.C., c. 167, s. 17.

470. possessing elippings of current coiu..-Every one is guilty
of an indictable offence and liàble to seven years' imprisonment, who
unlawfully has in his custody or possession any filings or clippings,
or any gold or silver bullion, or any gold or silver in dust, solution
or otherwise which have been produced or obtained by impairing,
diminishing or lightening any current gold or silyer coin, knowing
the same to have been so produced or obtained. R.S.C., c. 167, s. 6.

(1) R. v. Roberts, Dears. 539; 25 L. J. (M. C.) 17: Arch. Cr. Pl. &Ev. 21 Ed.
875, 876.

(2) R. v..Harvey, L. R., I. C.C.R., 284; 40 L. J. (M. C.) 63.
(3) R. v. Weeks, L. & C. 18 ; 30 L. J. (M. C )141.
(4) R. v. Harvey, ante.
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471. PositesqIng connterfett coin.-Every one is guilty of an
indictable offence and liable to three years' imprisonment, who has
in his custody or possession, knowing the same to be counterfeit, and
with intent to utter the saie or any of them-

(a.) any counterfeit coin resembling, or apparently intended to
resemble or pass for, any current gold or silver coin ; or

(b.) three or more pieces of counterfeit coin resembling, or appa.
rently intended to resemble or pass for, any current copper coin.
R.S.C., c. 167, ss. 12 and 16.

See article 3 (k), ante, for meaning of " having in possession."

472. tffences respecting copper coins.-Every one is guilty of an
indictable offence and liable to three years' imprisonment who-

(a.) makes, or begins to make, any counterfeit coin resembling, or
apparently intended to resemble or pass for, any current copper
coin ; or

(b.) without lawful authority or excuse, the proof of which shal
lie on himi, k1 owingly-

(i.) makes or mends, or begins or proceeds to make or mend,
or buys or sells, or has in his custody or possession, any instrument
tool or engine adapted and intended for counterfeiting any current
copper coin;

(ii.) buys, sells, receives, pays or puts off, or offers to buy, seil,
receive, pay or put off, any counterfeit coin resembling, or appa-
rently intended to resemble or rass for any current copper coin, at
or for a lower rate of value than the same imports or was appa.
rently intended to import. R.S.C., c. 167, s. 15.

473. ofrences respecting foreign coins. -Every one is guilty of
an indictable offence and liable to three years' imprisonment, who-

(a.) makes, or begins to make, any counterfeit coin or silver coin
resembling, or apparently intended to resemble or pass for, any
gold or silver coin of any foreign prince, state or country, not beiug
current coin;

(b.) without lawfut authority or excuse, the proof of which shail
lie on him,-

(i.) brings into or receives in Canada any such counterfeit coin,
knowing the same to be counterfeit ;

'(ii.) has in his custody or possession any such counterfeit coin
knowing the same to be counterfeit, and with intent to put off the
sane ; or

(c.) utters any such counterfeit coin; or

(d.) makes any counterfeit coin resembling, or apparently intended
to resemble or pass for, any copper coin of any foreign prince, state
or country, not being current coin. R.S.C., e. 167, ss. 19, 20, 21, 22
and 23.



UTTERING COUNTERFEIT COINS, ETC.

UTTERING.

474. Uttering counterfeit gold o silver coins. -Eery one is guilty
of an indictable offence, and liable to fourteen years' imprisonment,
who utters any counterfeit coin resembling, or apparently intended
to resemble or pass for, any current gold or silver coin, knowing the
same to be counterfeit. R.S.C., c. 167, s. 10.

The word " utter " includes " tender," and "put off." (See article 460 (f) ante).
This offence is punishable under the Imperial statute 24 & 25 Vict. d. 99, s.

9, with one years imprisonment, with or without hard labor, and with or without
solitary confinement.

A " groat " is a sufficient description of the English silver four penny piece.(] j

Where a good shilling was handed to a Jew boy for fruit, and lie put it into
his mouth, under pretence of trying whether it was a genuine coin, and, then,
(instead of the good shilling handed to him), he took, out of his mouth, a bad
shilling, which 'he delivered to the prosecutor, saying it was not good : this,
(which is one of the mode of ringing the changes), wa? held to be an uttering
of the bad shilling. (2)

It is an " uttering and putting off," as well as a", tendering," if the counterfeit
coin be offered in payment, though it be refused by the person to whom it is
offered. (3)

The proof that the defendant knew the money to be counterfeit at the time of
uttering it wvill be by circumstantial evidence. If, for instance, it be proved that
the defendant uttered, either on the saine day or at other times, whether before
or after the uttering charged, base money, either of the same or a different
denomination, to the same or a different persôn, or had other pieces of base
money about him when he uttered the counterfeit money in question ; this will
be evidence from which the jury may presume a guilty knowledge (4)

475. Uttering 1ght coins, medas, &c.-IEvery one is guilty of an
indictable offence and liable to three years' imprisonment, who-

(a.) utters, as being current, any gold or silver coin of less th an
itslawful weight, knowing such coin to have been impaired, diminished
or lightened, otherwise than by lawful wear ; or

(b.) with intent to defraud, utters, as or for any current gold or
silver coin, any coin not being such current gold or silvér coin, or
any medal, or piece of metal or mixed metals, resembling, in size,
figure and colour, the current coin as or for which the same is so.
uttered, such coin, medal or piece of metal or mixed metals so uttered
being of less value than the current coin as or for which the same is
so uttered ; or

(c.) utters any counterfeit coin resembling or apparently intended
to resemble or pass for any current copper coin, knowing the same to
be counterfeit. R.S C., c. 167, ss. 11, 14 and 16.

(1) R. v. Conneli, 1 C. & K. 190.
(2> R. v. Franks, 2 Leach, 736.
(3> R. v. Welsh, 2 Den. 78 ; 20 L. J. (M. C.), 101; See R. v. Radford, 1 Den.

59 : R. v. Ion, 2 Den. 475; 21 L. J. (M. C.) 166.
(4) B. v. Whiley, 2 Leach, 983; 1. v. Foster, Dears. 456; 24 L. J. (M. C.) 134.
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A person knowingly passed, as and for a half-sovereign, a imedal of about the
same size and color as a half-sovereign. On the obverse side was an impression
of the Queen's head as on a half-sovereign, but with a different inscription. The
medal itself, however, was not seen by the jury, it being lost in the course of being
produced in evidence; and there was no evidence as to the appearance of the
reverse side. It was held that there was some évidence that the medal was one,
in size,- figure, and color, resembling a half-sovereign. il)

476. Uttering defaced coi.-Every one who utters anV coin
defaced by having stanped thereon any names or words, is guilty of
an offence and liable, on summary conviction before two justices of
the peace, to a penalty not exceeding ten dollars. R]S.C., c. 167, s. 18.

No prosecution for any offence under this article can be commenced witliout
the leave of the Attorney-General. (See art. 549, post)

477. Uttering uneurrent copper coins. -Every one who utters, or
offérs in payment,.any copper coin, other than current copper coin,
is guilty of an offence and liable on summary conviction, to a penalty
of double the nominal value thereof, and, in default of payment of
such penalty, to eight days' imprisonment. RS.C., c. 167, s. 33.

478. puutshment after previous conviction.-Every one, who,after
a previous conviction of any offence relating to the coin under this
or any other Act, is convicted of any offence specified in this part, is
liable to the following punishment -

(a.) to imprisonment for life, if otherwise fourteen years would
have been the longest terni of imprisonment to which he would have
been liable

(b.) to fourteen years' imprisonment, if otherwise seven years
would have been the longest tern ofimprisonment to which he would
have been liable;

(c.) to seven years' imprisonment, if otherwise he would not bave
been liable to seven years' imprisonment. RS.C., c. 167, .s. 13.

See article 628, post, as to indictment, and article 676, posi, as to procedure,
in cases in which a previous conviction is charged.

A second offence, to be punishable, as such, must be one committed after a
conviction for a previoe offieuce. For instance, suppose A. were to pass a base
coin on the first of August, another on the second of August, and still another
on the third of August, thus making three distinct offences; and suppose in the
first instance, he is prosecuted and convicted of the offence committed on the
third of August, he cannot, upon a subsequent indictment being laid against
him, for either of the previous offences be charged with and punished as
having been previously convicted of the offeËóe of the third o1 August:
or, suppose, again, that he is, in the first instance, prosecuted, after the third
of August, for the offence of the first of August and convicted of such first
offence, say, on the tenth of August, he cannot upon a subsequent indictment
being laid against him, for either of the offences of the second or third of
August be charged with and punished as having been previously convicted
of the offence of the first of August ; the principle upon which the law proceeds
in providing a severer punishment for the repetition.of an offence being this, not
because the offender has committed the offence more than once, but because

(i) R. v. Robinson, L. & C. 604 ; 34 L. J. (M. C.), 176.
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when an offender has committed and been convicted of an offence he is looked
upon as incorrigible, and as treating with conternpt his first conviction, if, after-
wards, he repeats the offence ; but, if the repetition of the offence takes place
without his having been convicted, he cannot be said to have treated with con-
tempt a conviction which bas not yet taken place ; and, therefore, eaci repe-
tition of the offence, when it takes place betore any actual conviction, is looked
upon and deait with as merely a lirst offence, and is punishable as such. This
point was raised, at Montreal, in 1887, upon a petition for habeas corpus, before
the late Chief Justice Dorion, who quashed a conviction for an ofTence charged
as a second ofTence, beouuse such second offence was committed prior to the
dat- of the conviction fr the first offence. (1)

Before the prisoner has pleaded guilty or been found guilty of the subse-
quent offence, the previous conviction cannot be given in eviience. (?)

If the prisoner is found guilty of the subsequent offence, and, then, upon
being asked whether lie has been previously convicted. denies that he has, and
the jury, upon the proof, find that he bas not been so previously convicted, it
bas been held, under the English statute, tin which however the distinction
between a felony and a misdemeanor is still recognisedj, that he is entitledi Io
be acquitted of the whole charge, inasmuch as, under the English Act the
whole charge is a felony, aiul lie cannot be convicted nerely of the uttering,
which îay the English Act is a misdemeanor; (3) although it was held that,
after such acquittal, he could, under the Englisi Act, be re-indicted, for the
uttering, merely, and that he could not, to suci indictment, plead autrefois
arquit. (41 But, with us. if the prosecution were to fail in proving the previous
conviction, the verdict would stand good as to the ofTence actually proved. (See
Art. 675 posl.

PART XXXVI.

ADVERTISING COUNTERFEIT MONEY.

479. In this part, the expression " counterfeit token of value"
ineans any spuriouB or counterfeit coin, paper money, inland revenue
stamp, postage stamp, or other .evidence of value, by whatever
technical, trivial or deceptive designation the same may be described.
51 V., c. 40, s. .

48. Every one is guilty of an indictable offence and iable to
five years' imprisonment, who-

(a.) prints, writes, utters, publishes, sells, ]ends, gives away,
circulates or distributes any letter, writing, circular, paper, pamphlet,
handbill or any written or printed matter advertising, or offering or
purporting to advertise or offer for sale, loan, exchange, gift or
distribution, or to furnish, procure or distribute, any counterfeit
token of value, or what purports to be a counterfeit token of value,

(1) Lambe v. Hall, & Bali, Petitioner, Court of Queen's Bencli, Montreal, (not
reported). See I Hawk P. C. 72. Tuttle v. Com. 2 Gray, (Mass.) 505 ; Com.
v. Daley, 4 Gray, (Mass.) 209 ; People v. Rutter, 3 Cowen, (N. Y.) 347.

(2) Article 676, posi; R. v. Martin, L. R , I C. G R., 214 ; 39 L. J. (M. C.) 31.
(3) R. v. Thomas, L. R., 2 C.C.R., 141 ; 44 L. J. (M. C.) 42.
(4 Id. Mellor, J.
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or giving o'r purporting to give, either directly or indirectly. infor.
.mation where, how, of whom, or by what means any counterfeit
token of value, or what purports to be a counterfeit token of value,
may be procured or had ; or

(b.) purchases, exchanges, accepts, takes possession of or in any
way uses, or offers to purchase, exehange, aceeopt, take possession of
or in any way use, or negotiates or offers to negotiate with a view
of purchasing or obtaining or using any sich counterfeit token of
value, or what purports so to be; or

(c.) in executing, operating, promoting or carrying on any scheme
or device to defraud,by the use or by means of any papers, writings,
letters, circulars or written or printed matters concerning the offering
for sale, loan, gift, distribution or exchange of counterfeit tokens of
value, uses any fictitious, false or assumed name or address, or any
nane or address other than his own right, proper and lawful
name ; or

(d.) in the execution, operating, promoting or carrying on, of anv
scheme or device offering for sale, loan, gift or distribution, or pur-
porting to offer for sale, loan, gift or distribution, or giving or pur-
porting to give information, directly or indirectly, where, how, of
whom or by what means any counterfeit token of value may be
obtained or had, knowingly rec.eives or takes from the mails, or from
the post office, any letter or package addressed to any such fictitious
false or assumed name or address, or name other than his own right,
proper or lawful name. 51 V., c. 40, ss. 2 and 3.

As to primd facie evidence of the fraudulent character of any letter circular
or paper relating to counterfeit tokens, see article 693, posi.

PART XXXVII.

MISCIIIEF.

"Part XXXIV (1) is founded on the provisions of 24 & 25 Vict.
c. 97, in which the word maliciously very frequently occurs.

" Section 381 (2) is meant to give what we believe to be the legal
effect of that word. The first portion of the section is intended to
meet such state of facts as that in the case of Reg. v. Child, (3, where
a man,-who, out of malice to a fellow lodger, made a bonfire of her
furniture on the floor of her room, not meaning that his landlord's
bouse should catch fire,-escaped punishment.

(1) Part XXXIV of the English Draft corresponds with part XXXVil of the
present Code.

(2) Sec. 381 of the English Draft corresponds with our article 481.
(3) Reg. v. Child, L. R., 1 C.C.R., 307; 40 L. J. (M. C.) 127.
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"tUnder the proviso, (1), a tenant for years, burning his Iandlord's
house, commits an offence, though, in so doing, he burns his owni
lcasehold ; and a freeholder burning bis own bouse commnits an
offence, if he does so with intent to defraud the insurers

" The rest of this part re-enacts 24 & 25 Vict. c. 97, with little
substantial alteration." Eng. Commrs'. Rep.

481I Preiminary.-Every one who causes any event by an act
which he knew would probably cause it, being reckless whether sucI
event happens or not, is deemed to have caused it wilfully, for the
purposes of this part.

2. Nothing shall be an offence under any provision contained in this
part, unless it is don.e without legal justification or excuse, and without
colour of right.

3. Whère the offence consists in an injury to anything in which the
offender has an interest, the existence of such interest, if partial,
shall not prevent- bis act being an offence, and, if total, shall not
prevent bis act being an offence, if done with intent to defraud. R.S.C.,
c 168, ss. 60 and 61.

482. Arson.-Every one is guilty of the indictable offence of
.arson, and liable to imprisonment for life, who wilfully sets fire to any
building or structure, whether such building, erection or structure is
completed or not, or to any stack of vegetable produce or of mineral
or vegetable fuel, or to any mine, or any well of oil or other combus-
tible substance, or to any ship or vessel, whether conpleted or not,
or to any timber or materials placed in any shipyard for building
or repairing or fitting out any ship, or to any of fer Majesty's stores
or munitions of war R.S.C., c. 168, as. 2 to 5, 7, 8, 19, 28, 46 and 47.

Arson, at common law, was a· felony, and was the malicious and wilful
burning of the house of another. (2) The burning of a party's own house did
not come within this definition : althougli the burning of a man's own house in
a town or so near to other houses as to create danger to them was a great
misderneanor at common law ; (3) and, to constitute arson at common law. there
must have been an actual burninq of the whole or some part of the house, (4)
although it was not necessary that any flane should be visible. (5) It will be
seen, by the above article, 4,s1, that a person will be guilty of arson even if he be
the owner of the building, etc., if he wilfully sets fire to it, with inten! tu defraud :
and if he be not the owner of, but have only sorne partial interest in the building,
elc., he will be guilty of arson by wilfully setting fire to it, whether he does it
with intent to defraud or not. It will be seen, that, instead of the words wilfut
burning, used in the common law definition of arson, the words used in article
4ý2 are, wilfully sels fire to, mercly; and the burning of any part of the huild-
ing, etc., however slight, will be suflicient, although the fire be afterwards
extinguislhed. (6)

(1) Clause 3 of article 481.
(2) 3 Inst. 66; 4 BI. Com. 220.
-1) I Hale 568 ; 2 East, P. C. 1027.
(4) 1 l-ale 569
(5) R. v. Russell, I C. & . 541 ; R. v. Stallion, R. 4 M., C C.R., 398: R. v.

Parker, 9 C & P. 45.
(6) I Hawk. c. 39, s. 17; I Hale, 569; DaIt. 506.
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It is, generally, by circumstantial evidence that the wilfully setting fire by the
defendant must be made out

Where a house was robbed and burnt, evidence of the fact of the defendant
being found in possession of some of the goods, which were in-the house, at the
time it was burnt, was admitted, as tending to prove him guilty of the arson. (1)

Where thé question is, whether the burning was accidental or wilful, evidence
is admissible to shew that, on another occasion, the defendant was in sucli a
situation as to render it probable that he was then engaged in the commission
of the like offence against the same property ; (2) or, that- he had previously
occupied houses which had been on fire and in respect of which lie made
insurance claims and got paid ; (3) but on a charge of arson, where the question
was as to the identity of the prisoner, evidence that, a few days previous to the
lire in question, another building of the prosecutor's was on lire, and that the
prisoner was then standing by with a demeanor which shewed indifference or
gratification, was rejected. (4) .m

An unlinished house, of which all the walls, external and internal, are built
and finished, the roof on, and completed, the flooring of a considerable part laid,
and the internal walls and ceilings prepared for plastering, was lield to be a
' building." (5)

It will be seen, that, article 482 covers any buildin,"7or structure whatever,
whether completed or not ; and, therefore, the distinctionTtfrmerly existing, as
shewn by -a number of cases cited in Archbold, (6) in regard to the description
of-the building, or its state of completeness or incompleteness, are no longer
material.

When a person is charged with setting lire to his own house, the intent to
defraud,-which, according to article 481, clause 3, is an essential ingredient of
the offence,-cannot be inferred from the act itself, but must be proved by
other evidence. Where, therefore, a defendant was charged with arson with inten't
to defraud an insurance company,and a sufficient notice to produce the insurance
policy had not been given, it was held that seconday evidence of it could not
be given, and, that, there being no other evidence of the insurance, the
defendant must be acquitted. (7)

Where, on a trial for arson, with intent to defraud an insurance office, no
policy of insurance was produced, and the only evidence of the existence of the
insurance was the testimony of the insurance company's agent, who stated that
the prisoner came to him, in May 1867, about effecting an insurance on the
premises, the subject of the alleged arson, and that on the 30th August 1871,
(about a month before the alleged arson), the prisoner came again to him, and
said he wished to renew his policy, and then paid ten shillings ; this was held
to be sufficient evidence of the existence of an insurance, inasmuch as it was
evidence of an admission by the prisoner that there was a policy. (8)

In one case, the counsel for the prosecution suggested, as a motive for the act,
the defendant's desire te realise the amount of an insurance which she had upon
lier goods; and, upon evidence being tendered to shew that she was in easy
circumstances, so as to negative the suggested motive, it was admitted. (9)

A quantity of straw, packed on a lurry, in course of transmission to market,
and left for the night in an inn-yard, was held not to be a stack cf straw. (10)

(1) R. v. Rickman, 2 East, P. C, 1035.
(2). R. v. Dossett, 2 C. & K. 306.
(3) R. v. Gray, 4 F. & F. 1102>; and R. v. Voke, R. & R. 531.
(4) R. v. Harris, 4 F. & F. 342.
(5) R. v. Manning, L. R., I C. C. R., 338 ; 4 1 L. J. (M. C.), 11.
(6) Arch. Cr. Pl. & Ev. 21 Ed. pp. 590, 591.
(7) R. v. Kitson, Dears. 187 ; 22 L. J. (M. C.) 118.
(8) R. v. Newboult, L. R., 1 C. C. R., 344; 41 L. J. (M. C.), 63.
(9) R. v. Grant, 4 F. & F. 322.

(10) R. v. Satchwell, L. R, 2 C. C. R., 21; 42 L. J. (M. C.) 63.



SETTING FIRE TO CROPS, ETC.

Where a sailor on board a ship entered a part of the vessel, where spirits were
kept, for the purpose of stealing some rum, and, while he was tapping a cask, a
lighted match held by him, came in contact with the spirits which were flowing
from the cask tapped by him, and a fire ensued, which destroyed the vessel, it
was held that a conviction for arson of the ship could not, under these circums-
tances, be upheld. (1)

A pleasure boat, eighteen feet long, was set tire to, and Patteson. J., inclined
to think that it was a vessel within the meaning of the act, but the prisoner
was acquitted on the merits, and no decided opinion was given. (2)

483. Attempt to commit Arson.-Every one is guilty of an indict-
able offence and liable to fourteen years' imprisonment, who wilfully
atteripts to set fire to anything mentioned in the last preceding
section, or who wilfully sets fire to any substance so situated that he
knows that anything mentioned in the last preceding section is likely
to catch fire therefrom. R.S.C., c. 168,ss. 9, 10, 20, 29 and 48.

See article 64, and general remarks and authorities, on " attempls," at pp. 40
and 41, ante.

4§4. settingi're to crops. ete.-Every one is guilty of an indict-
able offence, and liable to fourteen years' imprisoniment, who wilfully
sets fire to-

(a.) any crop, whether standing or cut down, or any wood, forest,
coppice or plantation, or any heath, gorse, furze or fern ; or

(b.) any tree, lumber, timber, logs, or floats, boom, dam or slide,
and thereby injures or destroys the same. R S.C., c. 168, ss. 18 and 12.

485. Every one is guilty of an indictable offence and liable to
seven years' imprisonment who wilfully attempts to set fire to any-
thing mentioned in the last preceding section, or who wilfully sets
fire to any substance so situated that he knows that anythingmen-
tioned in the last preceding section is likely to catch fire therefrom.
RS.C., c. 168, s. 20.

A defendant, who set fire to a summer-house in a wood, which fire was thence
copnmunicated to the wood, was held to be properly convicted on an indictment
charging him with setting lire to the wood. (3)

Where a prisoner was indicted for setting fire to growing furze, Lopez, J.,
directed the jury that if she set fire to the furze, thinking, although erroneously,
that she had a right to do' so, they ought not to convict. (4)

486. Recklessiy setting lire to any forent, tree, ete.- Every one
is guilty of an indictable offence and fiable to two years' imprison-
ment, who, by such negligence as shows him to be reckless or wan-
tonly regardless of consequences, or in violation of a provincial or
municipa.l law of the locality, sets fire to any forest, tree, manu-
factured lumber, square timber, logs or floats, boom, dam or slide
on the Crown domain, or land leased or lawfully held for the purpose

(t) I. v. Faulkner, 13 Cox, (C. C. B. Ir.) 550.
(2) R. v. Bowyer, 4 C. & P. 559.
(3) R. v. Price, 9 C. & P. 729.
(4) R. v. Twose, 14 Cox, 327.
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of cutting tin3iber, or on private property, on any creek or river, or
rollway, beach or wharf, so that the same is injured or destroyed.

2. The magistrate investigating any such charge rnay, in his dis-
cretion, if,the consequences have not been serious, dispose of the
maatter summarily, without sending the offender for trial, by impos-
ing a fine not exceeding fifty dollars, and in default of payment, by
the committal of the olfender to prison for any term not exceeding
six uMonths, with or without hard labour, R C., c. 168, s. 11.

487. Threats to buru.-Every one is guilty of an indictable
offence and liable to ten years' imprisonment who sends, delivers or
utters, or directly or indirectly causes to be received, knowing the
contents thereof, any letter or wrtiting threatening to burn or des-
troy any building, or any riek or stack of grain hay or straw or
other agricultural produce, or any grain, hay, or straw, or other agri-
cultural produce in or under any building, or any ship or vessel.
RS.C., c. 17i3, s. 8.

As to threats to murder, see article '233, ante. See, also, articles 403-6, and
notes and authorities at pp. 349-354, ante, as to threatening letters and other
tlireats

Clause 2 of article 959 provides that, upon complaint by any person, that, on
account of threats or on any other account, the complainant is, on reasonable
grounds, afraid that his property wil be set fire to, the justice hearing the
complairit may require the person. who has made the threats, to give securitv
to keep the peace

488. PlaeIng or throwing explosives with Intent to damage or
destroy nuytidng.--Every one is guilty of an indictable offence and
liable to fourteen years' imprisonment who wi/fully places or throws
any explosive substance into or neat any building or ship with intent
to destroy or damage the same or any machinery, working tools, or
chattels whatever, whether or not any explosion takes place. RS.C.,
c. 168, ss. 14 and 49.

For definition of I explosive subslance," see article 3 (i), anle, p. 3.
Where a prisoner was indicted for throwing gun powder against a house. ani

hie evidencelwas that tie prisoner had thrown against the. house a bottle
containing gunp)owder, and that there was a fuse in the neck of the botle,
Kelly, C. B., ruled that, unless the fuse was lighted at the time the bottle was
thrown against the house. the offence was not made out. Bis Lordship said
that " if any body merely threw a bottle containing gunpowder, that would not
be sufficient : for if the fuse was not lighted, it could not cause an explosion and
it would he mnerely throwing a boule against a house, (1)

489. Mschtef on raniways.-Every one is guilty of an indictable
offence and liable to five years' imprisonrment, who, in manner likely
to cause danger to valuable property, without endangering bfe or
person,-

(a.) places any obstruction upon any railway, or takes up, removes,
displaces, breàks or injures any rail, sleeper or other inatter or thing
belonging to any railway ; or

il) R..v. Sheppard, t t Cox. 302.
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(b.) shoots or throws anything at an engine or other railway
vehi.cle; or

(c.) interferes without authority with the points, signals or other
appliances upon any railway; or

(d.) makes any false signal on or near any railway ; or
(e.) wilfully omits to do any act which it is his duty to do; or
(f.) does any other unlawful act.

2. Every one who does any of the acts above mentioned, with
intent to cause such danger, is liable to imprisonment for life. R S.C.,
c. 168, ss. 37 and 38.

490. obstructing the construction or use of any railway. Every
one is guilty of an indictable offence a•d liable to two years' impri-
sonment, who, by any act or wilful omission, obstructs or interrupts,
or causes to be obstructed or interrupted, the construction, mainte-
nance or free use of any railway or any part thereof, or any matter
or thing appertaining thereto or connected therewith. R.S.C., c.
168, ss. 38 and 39.

A line of railway constructed and completed under the powers of an Act of
parliament and intended for the conveyance of passengers by locomotive power,
but not yet used for that purpose, but only for the carriage of materials and
workmen, is within the'above article. (1)

Where a defendant had unlawfully altered some railway signais, at a railway
station, and this alteration caused a train, (which would otherwise bave passed
the station without slackeniiig speed), to slacken speed and to corne nearly to a
stand, it was held that he was guilty of obstructing a train within the meaning
of sec 36 of 24-25 Vic, c. 97, which is to the same effect as our article 490. (2)

Where a defendant, by holding up his arms in the mode used by inspectors of
the line, when desirous of stopping a train, intentionally induced the driver of
a train to reduce bis speed, although the train was not wholly stopped, but
immediately afterWards resumed its ordinary speed, he was held~to be guilty of
an unlawful obstruction. (3)

A., without the consent of the railway company, took a trolley or hand-car,
placed it on the track, and ran with it, upon the railway for several miles; and
althougli it was at a time when, ordinarily, no train was running thereon, A
was held to have obstructed the free use of the railway. (4) (See article 499
A (d) post, as to other mischiefs to Railways.)

491. Injuries to packages in custody of raiiways--Every one is
guilty of an offence and liable, on summary conviction, to a penalty
not exceeding twenty dollars over and- above the value of the goods
or liquors so destroyed or damaged or to one month's imprisonment,
with or withont hard labour, or to both, who-

o (a.) wilfully destroys or damages anything containing any goods
or liquors in or about any railway station or building or any vehicle
of any kind on any railway, or in any'iyarehouse, ship or vessel,

(1) R. v. Bradford, Bell, 268 ; 29 L. J. (X. C.j, 171.
(2 R. v. Hadfield, L. R., 1 C. C. R. 253 ; 39 L. J. (M. C.) 131.
(3) R. v. Hardy, L. R., 1.C. C. R., 278 ; 40 L. J. (M. C.), 62.
(4) R. v. Brownell, 26 N. B. R. 579; Bur. Dig. 164.
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with intent te> steal or otherwise unlawfully to obtain or to injure the
contents, or any part thereof ; or

(b.) unlawfully drinks or wilfully spills or allows to-run to waste
any such ,liquors, or any part thereof. R.S.C., c. 38, s. 62 ; 51 V.,
c. 29, s. 297.

492. Injurles to electric telegraphs, &c. - Every one is guilty of
an indictable offence and liable to two years' imprisonment who
wilfully-

(a.) destroys, removes or damages anything which forms part of,
or is used or employed in or about any electric or magnetic telegraph,
electric light, telephone or fire-alarm,. or in the working thereof, or
for the transmission of electricity for other lawful purposes; or

(b.) prevents or obstruets the sending, conveyance or delivery of
any communication by any such telegraph, telephone or fire-alarm,
or the transmission of electricity for any such electric light or for
any such purpose as aforesaid.

2. Everykone who wilfully, by any overt act, attenpts to commit
any such offence is guilty of an offence and liable, on summary
conviction, to a penalty not exceeding fifty dollars, or to three
months' imprisonment with or without hard labour. R.S.C., c. 168,
ss. 40 and 41.

493. wreckin.-Every one is guilty of an indictable offence and
liable to imprisonment for life who wilfully-

(a.) casts away or destroys any ship, whether complete or unfin-
ished ; or

(b.) does any act tending to the immediate loss or destruction of
any ship in distress ; or

(c.) interferes with any marine signal, or exhibits any false signal,
with intent to bring a ship or boat into danger. R.S.C., c. 168, ss. 46
and 51.

494. Every one is guilty of an indictable offence, and liable to
fourteen years' imprisonment, who attenpts to cast away or destroy
any ship, whether complete or unfinished. R.S.C., c. 168, s 48.

495. Interfering with marine signais, buoys, etc. -,very one is
guilty of an indictable offence and liable to seven years' imprison-
ment who wilfully alters, removes or conceals, or attenpts to alter,
remove or conceal, any signal, buoy or other sea mark used föir the
purposes of navigation.

2. Every one who makes fast any vessel or boat to any such signal,
buoy, or sea mark is liable, on summary conviction, to a penalty not
exceeding ten dollars, and. in default of payment, to one month's im-
prisonment. R.S.C., e. 168, ss. 52 and 53.

496. Preventing saving of wrecked vesseis or wree.- Every one
is guilty of an indictable olfence and liable to seven years' imprison-
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ment who wilfully prevents or impedes, or endeavours to prevent or
impede-

(a.) the saving of any vessel that is wrecked, stranded, abandoned
or in distress ; or

(b.) any person in bis endeavour to save such vessel.
2. Every one who wilfully prevents or impedes, or endeavours to

prevent or impede, the saving of any wreck is guilty of an indict-
able offence and liable, on conviction on indictment, to two years'
imprisonment, and on summary conviction before two justices of the
peace, to a fine of four bundred dollars or six months' imprisonment
with or without hard labour. R.S.C., c. 81, ss. 36 (b.) and 37 (c.1

For detinition of ' Wreck." see article 3)dd.), p. 7, ante.

497. Injuries to rafts.- Every one is guilty of an indictable
offence and liable to two years' imprisonment who wilfully-

(a.) breaks, injures. cuts, loosens, removes or destroys. in whole
or i--part, any dam, pier. slide, boom or other such work, or any
chaimor other fastening attached thereto, or any raft, crib of timber
or saw-logs; or

(b.) impedes or blocks up any channel or passage intended for the
transmission of timber. R.S.C., c. 168, s. 54.

498. misehief to mines.-Every one is guilty of an indictable
offence and liable to seven years' imprisonment who, with intent to
injure a mine or oil well, or obstruct the working thereof-

(a.) causes any water, earth, rubbish, or other substance to be
conveyed into the mine or oil well or any subterranean channel
communicating with such mine or well ; or

(b.) damages any shaft or any passage of the mine or well; or
(c.) damages, with intent to render useless, any apparatus, build-

ing, erection, bridge or road belonging to the mine br well, whether
the object damaged be comnplete or not; or

(d.) hinders the working of any such apparatus ; or
(e.) damages or unfastens, with intent to render useless, any rope,

chain or tackle used in any mine or well or upon any way or work
connected therewith. R.S.C., c. 168, ss. 30 and 31.

The mine may be laid as the property of a person in possession of and working
it, though only as agent for others. (1)

If any act covered by this article be done under a bond fide claim of right, it
will not be punishable. 12)

A scaffold erected àt some distance above the bottom of a mine, for the pur-
pose of working a vein of coal on a level with the scaffold, was leld to be an
erection used in conducting the business of the mine. (3)

(1) l1. v. John Jones, 7 Mood. C. C. 293; 1 C. & K. 181.
(2) R. v. Matthews, 14 Cox, 5.
(3) R. v. Whittingham; 9 C. & P. 234, Arch. Cr. Pi. & Ev. 21 Ed. 616.
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499. liseblefs causing danger to life, ete.-Every one is guilty of
the indictable offence of mischief who wilfu.lly destroys or damages
any of the property hereinafter mentioned, and is liable to the pun-
ishments hereinafter specified :-

(.) To imprisonment for lire, if the object damaged be-

(a.) a dwelling-house, ship or boat, and the damage be caused by
an explosion, and any person be in such dwelling-house, ship Or
boat ; and the damage causes actual danger to life ; or

(b.) a bank, dyke or wall of the sea, or of any inland water, na.
tural or artificial, or any work in, on, or belonging to any port, har-
bour, dock or inland water, natural or artificial, and the damage
causes actual danger of inundation ; or

(c.) any bridge (whether over any stream of water or not) or any
viaduct, or aqueduct, over or under which bridge, viaduct or aque-
duct any highway, railway or canal passes, ftnd the damage is done
with intent and so as to render such bridge, viaduct or aqueduct, or the
highway, railway or canal passing. over or under the same, or any
part thereof, dangerous or impassable ; or

(d.) a railway damaged with the intent of rendering and so as to
render such railway dangerous or impassable. R S.C., c. 168, ss. 13,
32 and 49 ; c. 32, s. 213.

(B.) To fonrteen years' împrisonment, if the object danaged be-

(a.) a ship in distress or wrecked, or any goods, merchandise or
articles belonging thereto ; or

(b.) any cattle or the youhg thereof, and the damage -be caused
by killing, maiming, poisoning or wounding.

(C.) To seven years' imprisonment, if the object damaged be-

(a.) a ship damaged with intent to destroy or render useless such
ship ; or

(b.) a signal or mark used for purposes of navigation ; or .

(c.) a bank, dyke or wall of the sea or of any inland water or
canal, or any materials fixed in the ground for securing the same,
or any work belonging to any port, harbour, dock, or inland water
or canal ; or

(d.) a navigable river or canal damaged by interference with the
flood gates or sluices thereof or otherwise, with intent and so as to
obstruet the navigation thereof ; or

(e.) the flood gate or sluice of any private water with intent to
take or destroy, or so as to cause the loss or destruction of, the fish
therein ; or 1

(.f.) a private fishery or salmon river damaged by lime or other
noxious material put into the water with intent to destroy ftsh then
being or to be put therein ; or
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(g.) the flood gate of any mill-pond, reservoir or pool cut through
or-destroyed ; or

(h.) goods in process of manufacture damaged with intent to
render them useless ; or

(i.) agricultural or manufaecturing machines, or manufeturing
implements, damaged with intent to render them useless; or

(j.) a hop bind growing in a plantation of hops, oir a grape vine
growing in a vineyard. R S.C., c. 168, ss. 16, 17, 21, 33, 34, 50
and 52.

(D.) Tonveyears'imprisonment, if the object damaged be-

(a.) a tree, shrub or underwood growing in a park, pleasure
ground or garden, or in any land adjoining or belonging to a (wel-
ling-house, injured to an extent exceeding in value five dollars ; or

(b.) a post letter bag or post letter ; or

(c.) any street letter box, pillar box or other r eceptacle established
by authority of the Postmaster-General for the deposit of letters or
other mailable matter ; or

(d.) any parcel sent by parcel post, any packet or package of
patterns or samples of merchandise or goods, or of seeds, cuttings,
bulbs, roots. scions or grafts, or any printed vote or proceeding,
newspaper, printed paper or book or other mailable matter, not
being a post letter, sent by mail ; or

(e.) any property, real or personal. corporeal or incorporeal. for
damage to which no special punishment is by law prescribed, dam-
aged by night to the value of twenty dollars. R.S.C., c. 168, ss. 22,
23, 38 and 58 ; c. 35, ss. 79, 91, 96 and 107 ; 53 V., c. 37,. s. 17.

(E.) To two years'a Imprisonment, if the object damaged be-

(a.) any property, real or personal, corporeal or incorporeal, for
damage to which no special punishment is by law presciibed, dam-
aged to the value of twenty doll'ars. R.S.C., c. 168, ss. 36, 42 and
58; 53 V., e. 37, s. 17.

Wilfally destroying or damagIng a dwelling-honse, ship, or boat.-
Art. 499A a.). To render an offender liable under this clause, the destruction or
damage to the house, ship, or boat must be wilful ; the means used must be an
explosion; there nhust be sorne person in the dwelling-house, ship, or boat at the
time ; and there must be actual danger to life.

If the means used be not an explosion, and if no person be in the house, ship,
or boat,at the time, and there be no actual danger to life, the offence will come
under clause D (ei, if the offence be committed in the night, or under clause E
(a), if committed in the day.

If the object damiaged be a ship in distress, or wrecked, and there be no
person in it, and no actual danger to life. the ofence will corne under clause
B fa); and if it be a ship which is not in distress or wrecked,. and if there be no
person in it, and no actual danger to life, the oFence will then corne under
clause C (a), provided the act be done with intent to destroy or render the ship
useless.
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A person is 'deemed to have acted wilfully, when he has caused anything to
happen by an act which ho knew would probably cause it, and was reckless
whether the thing happened or not. (See article 481,ane.)

• Wilfully destroying ordamaging sea or river banks, etc.-( Art. 499, A b>.
To render an offender liable under this clause, the act done must cause actual
danger of inundation, that is to say, that some adjoiing land was put in danger
of being overllowed.

If the act done causes no actual danger of inundation, the offence will come
under clause C (c).

.Wilfully destroylng or danaging bridges, ete,- (Art. 499, A c). This
clause is to the same effect as the Imperial statute sec. 33 of 24-25 Vic., c. 97.
To render an offender liable under it, the act done must be with intent and so
as to render the bridge, etc., or the highway, railway or canal passing over or
under it, dangerous or impassable.

The term ''bridge " conveys the idea of a passage by which travellers are
enabled to pass over streams and other impediments. Under the common law,
it was, in general, essential that, to constitute it a bridge. the structure should
have a footway and lie built across such a stream of water, as answers to the
description of /lumen vel cursus aque, that is, water flowing in a channel
between banks, more or less delined. So that. for instance, where the countv
of Oxford wak indicted for not repairing some arches in a raised causeway
which, though built over solid meadow ground. was the continuation of a
bridge over a river, the arches themselves being three hundred feet from the
foot of the bridge, it was held that there was not sufficient to shew that these
arches were bridges such as the county was liable to repair, because they were
not over a strean of water, and it was not found by the jury eilher that they
were erected at the same time as the river bridge, or that they were erected for
the purpose of enabling the public to pass. (1)

Clause A (c), however, covers any bridge, whether over a strean of n'aler
or not.

Wilflly destroying or damiaging eattle.-~(Art. 499 B b). This clause is
to the same eifect as sec 40 of tho Imperial statute, 24-25 Vict., c. 97, except
that the latter contains the word inaliciously.

The act or wilfully destroying by killing, or of wilfully destroying or damaging
by maiming, poisoning, or wounding, constitutes this oflence, independently or
any intention to steal the aninal or any part of it.

The killing of any cattle with intent to steal its carcase, skin, etc., is also
punishable by fourteen years·imprisonment, by the terms of articles 307 an1331,
ane, pp. 280 and 305.

The expression, - cattle," includes any horse, mule, ass. swine, sheep or goat,
as well as any neat cattle or animal of the bovine species, and by whatever
technical or familiar name known, and applies to one animal as well as to
many. (Art. 3 (d), anle.)

The particular species of cattle killed, maimed, poisoned, or wounded, should
be specified in the indictinent; 121 for, although article 613 (g) pos!. provides
that an indictment shall not be deemed objectionable or insufficient, on the
ground that it does not name or describe with precision any person place or
thing, that article contains a clause empowering the court to order the prose-
cutor to furnish particulars further describing any person, place or thing men-
tioned in the indictment

(1) R. v. Oxfordshire, 1 B. & Ad. 289, 297. See, also, R. v. Gloucestershire,
1 C. & M. 506 : B. v. Whitney, 3 A. & E. 69 ; 7 C. & P. 208 ; 4 L. J. IM. .) 86;
R. v. Derbyshire, 2 G. & D. 97 ; i1 L. J. (M. C.) 51.

(2) 11% v. Chalkley, R. & R. 258.



WILFULLY DESTROYING MACHINES. ETC.

.Under the English statute, the act of killing, etc., must be proved to have been
done maliciously, though it need not be proved to have been done with malice
lo theowner ofthecatte.(i) With us,it must be proved that it was done wilfully ;
and a person is deemed to have acted wilfully when he causes anything
to happen by an .act which he knows will probably cause it, and is reckless
whether it happens or not (See art. 481, ante). Between this definition of the
word wifully and the meaning of the word mataciously, as used in the English
statute, there seems, however, to be- little or no difference. For, where, upon
an indictment for unlawfully and maliciously killing a mare, it was proved that
the prisoner caused the death of the mare through injuries inficted by inserting
the handle of a fork into ber vagina, and the jury found that the prisoner was
not actuated by any motive except the gratilication of his own depraved taste,
and that he did not intend to kill the mare, but knew that what he was doing would
or might kill ber, and nevertheless did what he did recklessly, and not caiing
whether the mare was injured or not, it was held that there was sufficient malice,
and that his conviction was right (2)

Upon an indictment for administering sulphuric acid to a horse, evidence of
other acts of administering poison to cattle was allowed, in order to shew the
prisoner's guilty intent. (3)

To constitute a maiming,the injury inflicted on the animal must be a perma-
nent one. (4)

Where itis a wounding that is alleged, the injury or damage inllicted upon
or done to the animal need not be a permanent one.' In one case. the wounding
proved was the driving a nail into the frog of a horse's feet, but it appeared
that the horse was likely to recover, and it was objected that no wounding was
within the meaning of the statute, unless it was such a wounding as was
productive of permanent injury to the animal wounded., The judges, however,
held'that the wounding need not be one producing a permanent injury, inas-
much as the legislature used the word," wounding " as contradistinguished from
maîming, which is a permanent injury. (5)

Where, upon an indictment for killing, wounding and maiming a mare, it
appeared that the defendant poured nitrous acid into ber ears, some of which
acid ran into her eye or was poured into it, and blinded ber: upon which the
owner killed ber; and it appeared from the evidence of the surgeons that the
injuries done to the mare's ears were wounds; the defendant was convicted of
maiming : and the judges held the conviction right. (6)

Upon an indictment for setting fire to a cow-house in which was a cow, which
was burnt to death, Taunton, J , held that the prisoner could be convicted of
killing the cow. (7)

It is net necessary that, to constitute a wounding within the meaning of this
article, any instrument should be used, but it may be a wounding. inflicted by
the hand aloÊri. (8)

See articles 500 and 502, post, as to attempts and written threats to kill or
injure cattle.

As to cruelty to animals (inclusive of cattle), see articles 512, and 514, post.
Wilfully destroying or damaging agrieultural or ianiufacturing

machines,etc.-(Art. 499 C i). The destruction or damage must be done, not
only wilfully, but also with intent to render the machine or implement useless.

(1) R. v. Tivey, 1 Den. 63; 1 C. & K. 704.
(2) R. v. Welch,,I Q. B. D. 23; 45 L. J. (M. C 17.
(3) R. v. Mogg, 4 C. & P. 364.
(4) R. v. Jeans, 1 C. & K. 539.
(5> R. v. Haywood, 2 East, P. C. 1076; R. & R. 16.
(6) R. v. Owens, 1 Mood. C. C. 205.
(7) R. v. Haughton, 5 G. & P. 559.
(S) R. v. Bullock, L. R., t C,.C1., 115; 37 L. J. (M. C.) 47.
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Upon an indictment for breaking a threshing machine, l'atterson, J., allowed
the prisoner's counsel to ask whether the mob had not compelled several persons
to join them, and obliged each to give a blow with a sledge.iammer to everv
machine that was broken ; and he also allowed the witnesses to prove that the'
prisoner had been forced by the mob to join them, and that he had resolved to
escape on the first opportunity. (1) See as to compulsion by'threats, article 12,
and conments thereon at pp. I1 and 13, ante.

The destruction of any part of a threshing machine which has been taken to
pieces and separated by the owner is punishable under this clause ; (2) and so
is the destruction of a water-wheel by which a threshing machine is worked. (q
Even if the sides of the machine be wanting, without which it will only work
imperfectly, it will be within the meaning of the above clause. (4) But it lias
been. held, ·that where the machine had been taken to pieces and .in part
tlestroyed by the owner, from fear, the remaining parts did not constitute a
machine. (5)

It is not necessary that the damage done should be of a permanent kind.
Therefore, where it was shewn, upon an indictment for damaging a steam-engine,
that the prisoner had screwed up parts of the engine, so that, while so screwed
up, they would not work, and that he had reversed the plug of the pump whiclh
supplied the engine with water, and that the engine was thus rendered
i(mporarily useless and liable to burst, but that the prosecutor discovered the
state of the epgine and loosened the screws and properly replaced the plug
before any permanent damage was done, it was held that the prisoner was
properly convicted. (6)

And, where a prisoner, in company with some other persons, unfastened and
took away a certain part,-called the half-jack,-of a machine, called a stocking-
frame, without which the frame was useless, but d id no further injury cither to
the half-jack or to the frame, than the removal of the half-jack, the judges held
that this was a damaging of the frame, as it made the frame imperfect and
inoperative. (7)

Wilfully destroying or damaging trees, etc., in a park, etc. - (Art. 499
D a). It has been held that the words " adjoining any dwelling-house " im-
port actual contact, and, that. therefore. ground separated from a bouse by a
narrow walk and paling, wall, or gate is not within their meaning. (8)

The amount of injury done means the actual injury done to the tree, etc,
itself, and does not extend to consequential injury resulting from the act of the
defendant ; and, so, where the actual injury done to the tree, etc., damaged by the
defendant, was less than the value of live dollars, but it appeared that it would,
in consequence of the damage done. be necessary to stub up and replace part of
an old hedge at an expense greater than five dollars, it was held to be insufu-
cient (9) But, if several trees, etc., be destroyed ordamaged, at the same time, or
so continuously as to form one transaction, and the actual injury done to them
amounts in the aggregate to more than five dollars, it will be suflicient. (10

It lias been held that one who cut s off a portion of his neighbour's trees to
protect his own property from the nuisance caused by boys throwing stones at

(1) R. v. Crutahley, 5 C. & P. 133.
(2) R. v. Mackere, 4 C. & P. 448.
(3) R. v. Tidler, 4 C. & P. 449
<4) R. v. Bartlett, 2 Deacon, C. L. 1517.
(5j R. v. West, 2 Deacon, C. L. 1518.
(6) R. v. Fisher, L. R , 1 C. C. R., 7 ; 35 L. J. (M. C.) 57.
(7) R. v. Tacey, R. & R. 452.
(8) B. v. Hodges, M. & M. 341.
(9) R. v. Whiteman, Dears, 353 ; 23 L. J. (M. C.). 120.

(10) B. v. Shepherd, L. R.,· 1 C.C.R., 118 ; 37 L J. (M. C.) 45; Arch. Cr. Pl. &
Ev. 21 Ed. 421, 635.



the blossoms on such trees, and to secure the entrance of air and light to his
own dwelling, cannot be said to be acting under a fair and reasonable suppo-
sition that he has a right to do the acts complained of. (1)

As to injuries to trees, etc., growing anywhere but in a park, &c. and to
which the damage done amounts to twenty five cents, see art 508 posi.

wilfully destroying or damaging any real or personal property by
night. - Art. 599 D e.) The actual njury done must amount to the value of
twenty dollars, and the offence must be cornmitted al nighl If the offence be
committed during the day, it will, instead of being punishable under this clause,
byfßve years' imprisonment, come under clause E la ), and be punishable with
two years' imprisonment.

"Night " is the period between nine o'clock in the evening and six o'clock of
the following morning. (Art. 3 (q.), ante, p. 4.).

In an indictment for darnaging several articles of personal property, at one
time, it is not necessary to allege separately the value of each article injured,
but it will be sufficient to allege that the arnount of damage done to them is
twenty dollars in the aggregate. (21

The soil of a town moor was vested in the corporation of the town, in fee, but
free-inen were entitled. under statute, to the " full right and -benefit to the her-
hage " of the moor, for pasturing cows ; and it was beld that, the freehold estate
of the moor being vested in the corporation, the right of the free-nen to the
herbage was not" any real and personal property whatever," within the mean-
ing of sec. 52 of the Imperial statute, (relating to malicious injuries to property),
which only applies to langible property and not to mere incorporeal rights, such
as rights of pasture. (3) The principle of this decision, however, is not applicable
to clauses D (e.), and E (a.) of Art. 499; for these clauses expressly include
corporeal and incorporeal property.

As the act of the offender must be done vilfully, it was held, in a case where
the defendant threw, at some people with whom he had been fighting, a stone
which struck and broke the windows of a house, that he was wrongly corivicted
of unlawfully and maliciously committing damage, although it was intimated
that, if the jury had found that the defendant knew that the window was where
it was, when he threw the stone, and that he was likely to break it, and was
reckless whether he did so or not, the decision might have been different. (4)

It has been held that a person gathering mushrooms growing in their natural
state in a field, and doing no other damage or injury. does not thereby " wilfully
or naliciously " commit damage, injury or spoil to or upon real or personal
property, within the meaning of 24 and 25 Vict., c. 97, s. 52. (5)

As to all other injuries to real or personal property, irrespective of the amount
of damage, see article 511, post.

500. Attempting to injure or poison cattie.-Every one is guilty
of an indictable offence and liable to two years' imprisonment who
wilfully-

(a.) attempts to kill, maim, wound, poison or injure any cattle, or
the young thereof ; or

(t) Hamilton v. Bone, 16 Cox C.C. 437; Burb. Dig. Cr. L. 476.
(2) R. v. Thoman, 12 Cox, (C.C.R.) 54.
(3) Laws v. Eltringham, 8 Q. B. D. 283 ; -1 L. J. (M. C.) 13.
(4) R. v. Pembliton, L. R., 2 C. C. R., t19 ; 43 L. J (M. C.) 91. See R. v.

Welch, cited at p. 445, ante.
(5) Gardner v. Mansbridge, L. R., 19 Q. B. D., 217 ; Burh. Dig. Cr. L. 476.
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(b.) places poison in such a position as to be easily partaken of
by any such animal. R.S.C , c. 168, s. 44.

See comments upon art. 499 B (b) anle, p.p. 444 and 445.

See alsd art. 64, and comments at p.p. 40 and 41, ante, as to attempts.

501. Injuries to animais, not being cattie.-Every one is guilty of
an offence and liable, on summa'ry conviction, to a penalty not
exceeding one hundred dollars over and above the amount of injury
done, or to thrce months' imprisonment, with or without hard labour
who wilfully kills, maims, wounds, poisons or injures any dog, bird,
beast, or other animal, not being cattle, but being either the subject
of larceny at common law, or being ordinarily kept in a state of
confinement, or kept for any lawful purpose.

2. Every one who, having been convicted of any such offence,
afterwards commits any offence under this section, .is guilty of an'
indictable offence, and liable to a fine or imprisonment, or both, in the
discretion of the court. R.S.C., c. 168, s. 45; 53 V., c. 37, s. 16.

The impridonment under clause 2 of this article will be five years. (See art 951,
posI).

See article 304, ante, p. 269, as to animals capable of being stolen : and see
also the rernarks of the Royal Commissioners, on the subject, at p p. 267 and
268, ante.

502. Tbreats to injure cattie.-Every one is guilty of an indict-
able offence and liable to two years' imprison ment who sends, delivers
or- utters, or directly or indirectly causes to be received, knowing
the contents thereof, any letter or writing threatening to kili,
maim, vound, poison, or injure any cattle. R.S.C., c. 173, s. 8.

503. injuries to poil books, ete.-Every one is guilty of an in-
dictable offence and liable to seven years' imprisonment who wil-
fully-

(a.) ·destroys, injures or obliterates, or causes to be destroyed,
injured «r obliterated ; or

(b.) makes or causes to be made any erasure, addition of names or
interlineation of names in or upon-

any writ of election. or eny return to a writ of election, or any
indenture, poll-book, voters' list, certificate, affidavit or report, or
any document, ballot or paper made, prepared or drawn out according
to any law in regard to Dominion, provincial, municipal or civie
elections. R.S.C., e 168, s. 55.

504. Injuries to buildings, etc., by tenants.-Everyone isguilty
of an indictable offence and liable to five years' imprisonment, who,
being possessed of any dwelling-house or other building, or part of any
dwelling-houseîer other building which is built on lands subject to
a mortgage or which is held for any term of years or other less
term, or at will, or held over after the termination of any tenancy,
wilfully and to the prejudice of the mortgagee or owner-
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(a.) pulls down or demolishes, or begins to pull down or demolish
the same or any part thereof, or removes- or begins to remove the
same or any part thereof from the premises on which it is erected ; or

(b.) pulls down or severs from the freehold any fixture fixed in or
to such dwelling.ehouse or building, or part of such dwelling-bouse
or building.

As to thefts or fixtures, etc., by tenants, see Article 322, ande.

é095. Injurie« to Iand-marks, ete.-Every one is guilty of an
indictable offence and liable to seven years' imprisonment, who
wilfully pulls down, defaces, alters or removes any mound, land mark,
post or monument lawfully erected, planted or placed to mark or
determine the boundaries of any province, county, city, town,
township, parish or other municipal division. R.S.C., c. 168, s. 56.

506. Eyery one is guilty of an indictable offence and liable to
five years' iûuprisonment, who wilfully defaces, alters or removes any
mnound, land mark, post or monument lawfujy placed by any land
surveyor to mark any limit, boundary or angle of any concession,
range, lot or parcel of land.

2. It is not an offence for any land surveyor in his operations to
take up such posts or other boundary marks, when necessary, if
he carefully replaces them as they were before. R.S.C., c. 168, s. 57.

507. Intaries to fences, etc.-Every one isguilty of an indictable
offence and liable, on summary conviction, to a penalty not excecdiig
twenty dollars over and above the amount of the injury done, who
wilfully destroys or damages any fence, or any wall, stile or gate, or
any part thereof respectively, br any post or stake planted or set up
on any land, marsh, swamp or land covered by water, on or as the
boundary or part of the boundary line thereof, or in lieu of a fence
t bereto.

2. Every one who, having been convicted of any such offence, after-
wards commits rny such offence is liable, on summary conviction,
to three months' imprisonment with hard labour. R.S.C., c. 168, s.
27; 53 V., c. 38, s. 15.

See comments under Art. 478, aite, p. 432, as to second offences.

507A. Injuries tonarborBars.-Every one is guilty of an offence
and liable, on summary conviction, to a pénalty not exceeding fifty
dollars, who wilfully and without the permission of the Minister of
Marine and isheries (the burden of proving which permission shall
lie on the accused), removes any stone, wood, earth or other material
fo*rming a natural bar necessary to the existence of a public harbour,
or forming a natural protection to such bar. (As amended by 56
Vic., c. 32.)

508. Injuries te trees, etc., wheresoever arowing.--Every one is
guilty of an offence and liable, on suimmary conviction, to a penalty
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not exceediiìg twenty-five dollars over and above the amount of the
injury done, or to two months' imprisonment with or without bard
labour, who wilfully destroys or damages the whole or any part of
any tree, sapling or shrub, or any underwood, wheresoever the samtée
is growing, the injury done being to the amount of twenty-five cents,
at the least.

2. Every one who, having been convicted of any such offence,
afterwards commits any such offence is liable, on summary convic-
tion, to a penalty not exceeding fifty dollars over and above the
amount of the injury done, or td four months' imprisonment with
hard labour.

3. Every one who, having been twice convicted of any such offence,
afterwards commits any such offence, is guilty of an indictable offence
and liable to two years' imprisonment. R.S.C., c. 168, s. 24.

See comments under Article 478, ante, p 432, as to second offences.

509. injuries to vegetable proauetions growing in gardens, or.
ebards, ete-Every one is guilty of an offence and liable, on sum-
mary conviction, to a pe alty not exceeding twenty dollars over and
above the amount of t Fe injury done, or to three months' imprison-
ment with or without hard labour, who wilfully destroys, or damages
with intent to destroy, any vegetable production growing in any
garden, orchard, nurseiy ground, bouse, hot-house, green-house or
conservatory.

2. Every one who, baving been convicted of any such offence,
afterwards commits any such offence isguilty of an indictable offence,
and liable to two years' imprisonment. .R.S.C., c. 168, s. 25.

See Article 478 and comments, as to second offences, at p. 432, ante.

510. Injuries to cultivated roots and plante not growing ln a
garden, ete.--Every one is guilty of an offence and liable, on sum-
mary conviction, to a penalty not exceeding five dollars over and
above the amount of the injury done, or to one.Jonth's imprison-
ment with or without hard labour, who wilfully destroys, or damages
with intent to destroy, any cultivated root or plant used for the
food of man or beast, or for medicine, or for distilling, or for dyeing,
or for or in'tbe course of any manufacture, and growing in any
land, open or inclosed, not being a gardtn, orchard or nursery ground.

2. Every one who, having been convicted of any such ofrence,
afterwards commits any such offence isliable, on summary conviction,
to three months'imprisonment wiàlh hard labour. R.S.C., c. 168, s. 26.

See comments under Art. 478, ante, p. 432, as to second offences.

511. Injuries not otherwise provided ror.-Every one who wilfully
commits any damage, injury or spoil to or upon any real or personal
property either corporeal or incorporeal, and either of a public or
private nature, for which no punishment is hereinbefore provided,
is guilty of an offence and liable. on summary conviction, to a pen-

450



CRUELTY TO ANIMALS

alty not exceeding twenty dollars, and such further sum not ex-
ceeding twenty dollars, as appears to the justice to be a reasonable
compensation for the damage, injury or spoil so committed,-which.
last mentioned sum of money shall, in the case of private property,
be paid to the person aggrieved ; and if such sums of money,.
together with the costs, if ordered, are not paid, either immediately
after the conviction, or within such period as the justice, at the time
of the conviction appoints, the justice may cause the offender to be-
imprisoned for any term not exceeding two months, with or without
bard labour.

2. Nothing herein extends to-

(a.) any case where the person acted under a fair and reasonable-
supposition that ho had a right to do'the act complained of; or

(b.) any trespass, not being wilful and malicious, dommitted in
hunting or fishing, or .in the pursuit of game. R.S.C., c. 168, s.59; 5
V., c. 37, s. 18.

See comments under clause D (e) of Article 499, ante, p. 447.

PART XXXVIII.

CRUELTY TO ANIMALS.

512. Every one is guilty of an offence and liable, on summary-
conviction before two justices of the peace, to a penalty not exceed-
ing fifty dollars, or to three months' imprisonment, with or without
hard labour, or to both, who-

(a.) wantonly, cruelly or unneccessarily beats, binds, illtr'eats,
abuses, overdrives or tortures any cattle, poultry, dog, domestic
animal or bird ; or

(b.) while driving any cattle or other animal is, by negligence or
ill-usage in the driving thereof, the means whereby any mischief,.
damage or injury is done by any such cattle or other animal ; or

(c.) in any manner encourages, aids or assists at the fighting or
baiting of any bull, bear, badger, dog, cock, or other kind of animal,
whether of domestic or wild nature. R.S.C., c. 172, s. 2.

The expression " cattle " includes any horse, mule, ass, swine, sheep, or goat,
as well as neat cattle or animal of the bovine species and by whatever tech-
nical or familiar name known, and applies to one animal as well as to many.
(Art. 3 (d.) ante).

This offence is a statutory one. It was not an offence at common law; and!
the statutes upon the subject are of comparatively recent origin.

With regard to the meaning of the words, " wanton "and " cruel ", any
act, which is unjustifiable by the circumstances, is wanton ; and cruelty exists
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whenever the animal is subjected to unnecessary pain or suffering. But the mere
infliction of some bodily pain will not, of itself, constitute the offence. There
must be not only some ill-usage, from which the animal suffers, but the ill.
usage rmust be without any necessily, actually existing or honestly believed to
exist. i1) If there be a necessity for it, or a reasonable ground for believing that
there is a necessity for it, there will be no offence. The most common case to
which the law would apply is that in which an animal is cruelly beaten or
tortured for the mere puipose of causing pain, or for the gratification of a mali.
gnant or vindictive temper although other cases may be suggested, which
would be within the meanng of the law. Thus, cruel and unnecessary beating
or torture in training or correcting an intractable animal ; pain inflicted in
wantun or reckless disregard of the suffering it occasioned, and so excessive in
degree as to be cruel ; torture inflicted by mere inattention and criminal in.
difference to the agony resulting from it, as in the case of an animal coniined
and left to perish from starvation, vould undoubtedly be punishable.

The mere inconvenience and discomfort attendant upon the transporting of
animals from one place to another, by rail or by water, does not constitute
cruelty. And a surgeon who perlorms, upon an animal, some operation which
he honestly believes to be of benefit to the animal, will be guilty of no offence,
un derthe above Article, although the performance of the operatiou may cause the
animal severe pain and suffering. <2).

Nor does tþe law interfere with the infliction of any chastisement which
may lie necessary for the training or discipline of animals; but the chastisement
must not he excessive. Chastisement resorted to in good faith and for a
proper purpose will not, in general, be deemed excessive; but, if the chastise-
ment is unduly severe, it may be takeninto consideration by the jury in
deterinining whether or not it was prompted by a malevolent spirit, and not
by a justifiable motive. Chastisement of an animal is not so restricted as that
which a parent or a master is entitled to exercise over his child or his pupil.
The parent or miaster is liable to punishment, if, in chastising his child or
his pupil, he exceed what is moderate and reasonable ; but, in the case of an
animal, there is no liability for any such excess, unless it be such an excess as is
unnecessary and wanton!y cruel. In an American case, under a statute making
it an ofTence to " needlessly mutilale or kill any living creature," the proof
shewed that the defendant had, in his own corn-field, killed his neignhbor's small
pig, with one blow of a club, thereby producing immediate death. The pig with
others had been in the habit of trespassing in the defendant's corn-field ; and the
defendant had repeatedly requested its owner to pen it up or keep it out of the
field, which the owner did for a while; and then she turned all the pigs out.
again. There were no more circumstances of cruelty than the taking of life at
one blow. The court refused-the request of the defendant's counsel that the
jury should he instructed, first, that a " needless " killing meant a killing in mere
idle wantonness, without being in any sense beneficial or useful to the accused ;
second, that the jury were to determine whether or not it was I neediess," and,
that, for that purpose, they might consider the facts of the pig being fouud in
the corn-field and its baving been frequently there before; third, that they must
find, before convicting, that there was no necessity or cause whatever to kill the
animal; fourth, that if the jury found that the animal was destroying the
accused's crops, and that he had used all reasonable means to pre;ent it, and
that the act of killing did prevent it, they would he warranted in finding that it
was not needless; fifth, that the word " needless " related to a wanton and cruel
act, and not to one which was the result of necessity or reasonable cause; and,
sixth, that unless the accused was guilty of wanton and needless acts of cruelty
to the pig, resulting in unjustifiable pain, they should acquit. But the court, of
its'own motion, told the jury that, if the accused needlessly killed the pig, ihey
should convict, notwithstaniding it may have been trespassing within the corn-
field at the time; and that "'needlessly', means without necessity, or unnecessa-
rily, as where one kilts a domesticated animal of another, either in mere want-

(1) Budge v. Parsons, 7 L. T. 184 ; 11 W. R. 4'.4, 3 Best & S. 385 ; Swan v
Saunders, 14 Cox C. C. 566 ; 50 L. J. (M. C.) 67 : 44 L. T. 428.

(2) Com. v. Lufkin, 7 Allen, (Mass.) 579.
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onness'or to satisfy a depraved disposition, or for sport or pastime, or to gratify
one's anger, or for any other unlawful purpose." It was held error in the court
to refuse the instructions asked, except the last, (the si.th), of which it was said
that " a needless killing could not be justiiied by an easy death ; cruelty was no
part of the charge, although made criminal under other sections." It was also
held that: "All acts of killing which are unlawful "are, not 'needless,' in the
meaning of the statute. A man, for instance, mright kill his neighbor's sheep for
food, which would be unlawful, and either a trespass or felony, according to the
circumstances ; but such killing could not, with any show of reason, come
within the intention of the act in question. The lawfulness or unlawfulness of
the act has really no bearing upon its character as charged." It was also said,
even though the fast clause had been omitted, it would not have cured the error
in refusing the charge asked by the accused, for " he was entitled to have them
particularly impressed upon the jury in a matter which, being new, they might
misapprehend." In delining the word "needless " the court said: "From the
view we have taken of the nature and scope of this class of acts, it is obvious
that the term ' needless ' cannot be reasonably construed as characterizing an

-act which might by care be avoided. It sinply means an act done without any
useful motive, in a. spirit of wanton cruelty, or for the mere pleasure of destruc-
tion." And it was added that the accused ought not to be convicted "if he had
some useful object in the killing, such as the protection of bis wheat and
corn." (1)

In another case, a farmer was indicted for " needlessly torturing and muti-
lating " a dog. The proof showed that the accused had for some time been
annoyed by a dog, or some other animal. invading bis premises at night, and
breaking up the nests of bis liens, sucking the eggs and disturbing his poultry.
H1e suspected bis father's dog, and had no suspicions of the dog injured, whose
master lived a quarter of a mile distant. The accused borrowed a steel-trap, set
it in a bucket of slop, placed the latter in bis garden, and tied the trap to a post.
In the night the dog injured was caught in this trap by his tongue and a part of
it torn out, permanently injuring it, so that it could scarcely bark. This dog was
in the habit of raiding the other neighhors' premises. The accused was held not
guilty. " There can be no doubt, we think, that in doing so bis object was, by
catching the animal, to protect bis property and relieve bis premises from these
depredations, and not for the purpose of inflicting needless torture upon the
animal .There was no testimony going, to show that the slop used by the
defendant was such as was calculated or likely to lure dogs or other animals
away from the premises where thiey belonged on to bis premises or within bis
enclosure. The- defendant had a right to protect bis premises against such
invasions, and to adopt such means as were necessary for that purpose.. And if
a night-prowling dog, in the habit of invading premises and breaking up hens'
nests and sucking the eggs, while so transgressing, is caught in a steel-trap,
though set by the owner for that pÙrpose, and then suffers pain or mutilation,
we are not prepared to say that it would be needless torture or mutilation, within
the meaning of the statute. * While the statute's object was to prevent cruelty
to animals, and it was intended. as a humane provision for their protection, it
was not intended to deprive a man of the right to protect himself, bis premises
and property against the intrusions of *worthless, mischievous and vicious
animals by such means as are reasonably-necessary for that purpose. The object
of the statute was to protect animals from wilful or wanton abuse, neglect or
cruel treatment, and not from the incidental pain or suffering that may be
casually or incidentally infliçtcd by the use of lawful means of protection against
them." (2)

Where the prevention of cruelty and suffering is concerned there is plainly
a diiference between instantaneous death and lingering death ; the former
being generally, if not always, painless. In favor of those sports which'are
considered healthful recreations and exercise, tending to promote strength

(1) Grise v. State, 37 Ark. 456.
('2) Hodge v. State, il Lea (Tenn.) 528 ; S. C. 47 Am. Rep. 307.
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bodily agility,'and courage, even the pain which comes with a lingering death
in the lower animals is often disregarded in the customs and laws of human
and highly civilized people; so, that the angler, who catches fish for pastime,
or the marksman who, as an exercise of skill, or as a diversion, shoots pigeons
as they fly wild in the woods is not considered guilty of any violation of the
essential objects of the law in question.

The cutting of the combs of cocks in order to lit them for cock-fighting or
winning prizes at exhibitions was held. by Kelly,'C. B , to be cruelty, abuse, and
ill-treatment ; (1) and so was the dishorning of cattle, in reference to which
Coleridge, C. J., said, " Abuse ofthe animal means substantial pain inflicted upon
it, and • unnecessary' means that it is inflicted, without necessity, and under
the word ' necessity' I should include adequate and reasonable object. (2)

In another case, however, the Court of Common Pleas held that dishorning
cattle was not forbidden by the statute against cruelty. (3)

To turpentine a goose and then set it on lire is cruelty. (4) So it is to plunge
a hog, (which is being slaughtered), into boiling hot water, after it has. been
stuck, and before it is dead. (5)

It has been said that whenever the purpose for which the act is done is to niake
the animal more serviceable for the use of man, the law obght not to be held
to apply. And, so, the castration of horses or other animals or the spaying of
sows has been held not to be cruelty, if done with reasonable care and skill,
even though it be a mistaken idea that it improves them. (6)'

In a prosecution for cruelty, the question is Did the accused intend to do the
act which caused the pain ? 'Thus, where the accused, while hauling lumber,
after trying to get a balky horse to pull, picked up a stick, four feet in length
and two inches thick, and struck the. horse on the head and instantly killed it,
the court held him guilty of cruelly killing an animal, and refused to enquire into
the motive he had in striking the blow namely, to make the horse pull. 17)

With regard to overdriving, if an injury be inflicted, the overdriving must be
wanton. If the driver, while honestly exercising his judgment, happen to err,
be is not guilty. Anerror of judgment is to be distinguished from mere reck-
lessness of consequence orfwilful cruelty. (8)

It must appear frorm the evidence that the accused did the act knowingly.
1'hus, in a colliery, certain horses were worked, while suffering from raw
wounds. T. was the owner of the colliery, and S. the certificated manager, but
neither was proved to bave been present or to have had any notice or knowl-
edge of the condition of the horses They were acquitted, the court holding
that some knowledge of the matter was essential to the commission of the
,crime. (9)

No one can be excused by shewing that he was authorized by another to
inflict a cruel injury. And, so, a conductor and a street-car driver are liable for
over-loading a street-car, even though directed to do so by a superior oflicer of
the street-car company. (10)

(1) Murphy v. Manning, L. R., 2 Exch. Div. 312.
(2) Ford v. Wiley, L. R., 23 Q. B. D. 203.
(3) Callaghan v. Society, etc., 11 Cox C.C. 10 1 ; and see Brady v. McArgle,

14 L. R. (Irish, 174 ; 15 Cox, C.C. 516.
(4) State v. Branner, I 1 lId. 98
(5) Davis v. Soc. for Prev. of cruelty, 16 Abb. (N. Y.) Pr. N. S., 73.
(6) Lewis v- Fermer. L. R. 18 Q. B. D. 532.
.7) State v. liackfath, 20 Mo. App. 614, S. C., 2 West. Rep. 588.
·(8) Com. v. Wood 11t Mass. 408.
49) Small v. Warr, 47 J. P. 20 ; People v. Brunnell, 48 How, (N. Y.) Pr. 436.
<10) People v. Tinsdale, 10 Abb. (N. Y.) Pr., N. S., 374.
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Cruelty usually results from an act done ;,but there are instances where cruelty
may arise fron a failure to perform an act. A failurc (o (Uffl a wounded animal
in great pain and incurable is not " cruelty." (i But if an animal, a horse, for
instance, is fatally diseased, and its owner or keeper turns it into a field to feed
on the pasturage, and it has to go about in great pain in its efforts to get food in
order to support its life, such owner or keeper is guilty of torturing, or causing
it to be tortured, the same as if he had tortured it with his own hand. (2) But
where the owner of parrots sold ten and put them in a box, and some corn with
them, to ship a long distance, providing no water for them, and ten hours
afterward, at an intermediate station, they were found making a fuss, three
being down on the floor, and the person so finding them gave them two saucers
of water. which they drank with evident great relish and seemed refreshed; the
person shipping them vas held not guilty of cruelty, that the mere non-sapply
of water was not sullicient evidence of cruelty. (3)

See article 499 clause B (b,) and comments at pp. 444 and 445 ante.

Section 7 of R.S.C., c. 172, is unrepealed, (See Schedule Two, post), and is as
follows :

"Every pecuniary penalty recovered, with respect to any such
offence shall be applied in the following nanner, that is to say : one
nioietythereof to the corporation of the city, town, village, township,
parish or place in which the offence was cornmitted, and the other
nioiety, with full costs, to the per.-on who informed and prosecuted
for the same, or to such other person as to the justices of the peace
seems proper."

No prosecution for any offence, under articles, 512, 513, 514 and 515, can be
commenced after the expiration of three months from its commission. (See Art.
551 (e).

*.J3. ùieepinc eoekpit.-Every one is guilty of an offence and
liable, on summary conviction beibre two justices of the peace, to a
penalty not exceeding fifty dollars, or to three months' imprisonment,
with or without bard labour, or to both, who builds, makes, main-
tains or keeps a cock-pit on premises belonging to or occupied by
hib, or allows a cock-pit to be built, made, maintained or kept on
premises belonging to or occupied by him.

2. Al cocks found in any such cock-pit, or on the premises wherein
such cock-pit is, shall bo confiscated and sold for the benefit of the
municipality in which such cock-pit is situated. R.S.C., c. 172, s. 3.

514. Treatment of cattie while in transit by rail or water.-No
railway company within Canada whose railway forms any part of a
line of road over which cattle are conveyed from one province to
another province, or from the United States to or through any
province, or from any part of a province to another part of the same,
and no owner or master of any vessel carrying or transporting cattle
from one province to another province, or within any province, or
from the- ·.United States through or to any province, shall confine

(1) Powell v. Knights. 38 L. T. 607 ; 26 W. R. 721.
(21 Everitt v. Davis, 38 L. T. 360 ; 26 W. R. 332.
(3) Swan v. Saunders, 14 Cox C. C. 566.
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the same in any car, or vessel of any description, for a longer period
than twenty-eight hours without unlading the same for rest, water
and feeding, for a period of at least five consecutive hours, unless
prevented from so unlading and furnishing water and food, by storm
or other unavoidable cause, or by necessary delay or detention in
the crossing of trains.

2. In reckoning the period of confinement, the time during which
the cattle have been confined without such rest, and without the
furnishing of food and water, on any connecting railway or vessels
from which they are received, whether in the United States or in
Canada, shall be included.

3. The foregoing provisions as to cattlebeinrg unladen shall not
apply when cattle are carried in any car or vessel in which they have
proper space and opportunity for rest, and proper food and water.

4. Cattle so unloaded shall be properly fed and watered during
such rest by the owner or person having the custody thereof or, in
case of bis default in so doing, by the railway company, or owner or
master of the vessel transporting the saie, at the expense of the
owner or person in custody thereof; and such company, owner or
maaster shall in such case have a lien upon such cattle, for food, care
and custody, furnished, and shall not be liable for any detention of such
cattle.

5. Where cattle are unladen from cars for the purpose of receiving
food, water and rest, the railway company, then having charge of the
cars in which they have been transported, shall, except during a
period of .frost, clear the floors of such cars, and litter the same
properly with clean sawdust or sand, before reloading them with live
stock.

6. Every railway company, or owner, or master of a vessel, having
cattle in transit, or the owner or person having the custody of sucb
cattle, as aforesaid, who knowingly and wilfully fails to comply with
the foregoing provisions of this section, is liable for every such failure
on summary conviction to a penalty not exceeding one hundred
dollars. R.S.C., c. 172, ss. 8, 9, 10 and 11.

515. Any peace oficer or constable may, at ail times, enter any
premises where he has reasonable ground for supposing that any car,
truck or vehicle, in respect whereof any company or person has hiled
to comply with the provisions of the next preceeding section, is to be
found, or enter on board any vessel in respect. whereofhe has reason-
able ground for supposing that any company or person ·bas, on any
occasion, so failed.

2. Every one who refuses admission to such péace officer or
constable is guilty of an offence and liable, on summary conviction,
to a penalty not exceeding twenty dollars and not less than five
dollars, and costs, and in default of payment, to thirty days' imprison-
ment. R.S.C., c. 171, s. 12.
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PART XXXIX

OFFENCES CONNECTED WITH TRADE, AND BREACHES
OF CONTRACT.

516. conspiraey ID restraint or trade.-A conspiracy in restraint
of trade is an agreement between two or more persons to do or procure
to be done any unlawful act in restraint of trade.

See general comments on conspiracy, under Article 394 ante, p. 335. See also
Article 527, post.

517. *bat acts An restraint of trade are not uniawrui.-The pur-
poses of a trade union are not, by reason merely that they are in
restraint of trade, unlawful, within the neaning of the next preceding
section. R.S.C.. c. 131, s. 22.

The expression , Trade Union " means such combination, whether temporary
or permanent, for regulating the relations between workmen and masters, or for
imposing restrictive conditions on the conduct of any trade or business, as
would, but for this Act, bave been deemed to be an unlawful combination by
reason of some one or more of its purposes being in restraint of trade. (Sec. 2 of

The 7ade Unions Act," R.S C., c. 131.)

The law of England in regard to combinations of workmen organized for the
purpose of raising wages, shortening the hours of labor, dictating to masters
what workmen they shall employ and so forth, was formerly regulated by the
common law relating to conspiracy, by various statutes, (including the 6 Geo.
4, c. 129, the 22 Vict. c. 34, and the 24 and 25 Vict. c. 100, sec. 41), and by the
judicial decisions which were rendered from time to time in a number of cases
which arose upon the subject. (1)

Complaints on the part of the working classes that the law as it stood pre-
vented then from entering into reasonable combinations, for the purpose of
employing their time and skill to the best advantage, led to a change, by the
passing of chapter 31 of 34 and 35 Vict.; sec 2 of which declared that the pur-
poses of any trade union should not be deemed unlawful by being merely in
restraint of trade; and by the passing of chapter 32 of 34 and 35 Vict.; sec. 7 of
which repealed the old statutes. The 34 and 35 Vict., chap. 32, however,
specified, as unlawful, certain special acts which often occur in the course of
dis<pâtes between masters and workmen, and afiExed to them appropriate
punishments.

Although, after the passing of the 34 and 35 Vic., c. 32, no indictment
would lie for conspiracy to do any act on the mere ground of its being in
restraint of the free course of trade, unless it was one of the special acts
ientioned in the statute itself, as punishable, it was held nevertheless that an
agreement or combination to force. - by improper threats or improper molesta-
tion,-a master to conduct his business contrary to his own will, was still an
indictable conspiracy ; and, further, that there was an improper molestation
whenever anything was done with an improper intent, and whenever it was
something that would have the effect of anroying or interfering with the minds
of ordinary persons carrying on such business as the master carried on. Such
an agreenent. by improper molestation. to control the master was a conspiracy
at common law, and it was held that such an offence was not abrogated by the

(1) For a list of these cases, see Arch. Cr. Pl. and Ev. 21 Ed. 1014.
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34 and 35 Vict., c. 32. (1) It was also held that a combination between workien
or servants to hinder or prevent their master from carrying on his business, by
means of the workmen or servants simultaneously breaking unexpired contracts
of service, into which they had entered with the master, was also an indictable
conspiracy, notwithstanding the 3 and 35 Vict., c. 3. 12)

The decision in the case of R v Bunn led to the repeal of the 34 & 35 Vict.
c. 32, and to the enactinent of the 38 & 39 Vict. c. 86, which, by section 3,
declares that " an agreement or combination by two or more persons to do or
procure to he done any act in contemplation or furtherance of a trade dispute
between employers and workmen shall not be indictable as a conspiracy if such
act committed by one person would not be punishable as a crime."

Under our own law, as contained in Article 518, there can be no prosecution
for conspiracy in respect of any act done for the purpose of a trade combination,
unless the act itself is a punishable offence by statute.

See Articles 523, 524, 525, 526, as to punishable acts of intimidation.

518. Proseeution for conspiracy.-No prosecution shall be main-
tainable against any person for conspiracy in refusing to work with
or for any employer or workman, or for doing any act or causing
any act to; be done for the purpose of a trade combination, unless
such act is an offence punishable by statute. 53 V., c. 37, s. 19.

Where the defendants, who were members of a trade union, conspired to.
gether to injure a non-unionist wôrkman, by depriving him of his employment,
it was held to be a misdemeanor, and not for the purposes of their trade cow-
bination, within the meaning of the law. (3)

519. IeanIug or expressions, " trade combination," and 6 act."
-The expression I trade combination " means any combination
between masters or workmen or other persons for regulating or al-
tering the relations between any persous being masters or workmen,
or the conduct of any master or workman in or in respect of bis
business or employment, or contract of employment or service ; and
'the expression " act " includes a default, breaeh or omission. RS.C.,
c. 173, s. 13.

9520. combinations in restraint of trade.-Eery one is guilty of
an indictable offence and liable to a penalty not exceeding four thou-
sand dollars and not less than two hundred dollars, or to two years' im-
prisonment, and if a corporation is liable to a penalty not exceeding
ten thousand dollars and not less than one thousand dollars, who cons-
pires, combines, agrees or arranges with any other person, or with
any railway, steamship, steamboat or transportation company,
unlawfufly-

(a.) to unduly limit the facilities for transporting, producing, ma-
nufacturing, supplying, storing or dealing in any article or commo-
dity which.may be a subject of trade or commerce ; or

(b.) to restrain or injure trade or commerce in relation to any
such article or commodity ; or

(1) R. v. Bunn, 1 Cox, 3 16, 339, 340, per Brett, J., (dissented from in Gibson v.
Lawson, [1891). 2 Q. B. 545).

j2) R. v. Bunn, Id.
(3) R. v. Gibson, 16 0. R. 704t.
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(c.) to unduly prevent, limit, or lessen the manufacture or pro-
duction of any such article or commodity, or to unreasonably enhance
the price thereof ; or

(d.) to und-uly prevent or lessen competition in the production,
manufacture, purchase, barter, sale, transportation or supply of any
such article or commodity, or in the price of insurance upon person
or property. 52 V., c. 41, s. 1.

The defendants, (who were shipownersi, agreed that, if persons in a certain
trade would deal with them, exclusively, such persons should have certain
advantages at their hands, and that if they dealt with any other shipowner, to
however snall an extent, they should ]ose ail the advantages which they would
derive from dealing with defendants. The plaintiffs, who were also shipowners),
alleged that this was done for the purpose,9f injuring them by driving then out
of the trade. But the defendants said it was done for the protection of their
own trade. lleld, that the question would he which of these two views was, in
fact, true (1)

The above Article, 520, is a re-enactment of section 1 of 52 Vict c. 4 1; and
sections 4 and 5 of the same statute, which are unrepealed, (as will be seen by
Schedule Two, post), are as follows:

' Where an indictment is found against any person for offences
providod against in this Act, the defendant or person accused shall
have the option to be tried before the judge presiding at the court
at wbich such indictment is found, or the judge presiding at any sub-
sequent sitting of such court, or at any court where the indictinent
comes on for trial, without the intervention of a jury ; and in the
event of such option being exercised the proceedings subsequent
thereto shall be regulated in so far as may be applicable by " The
Speedy Trials Act." (Sec. 4.). (2)

"An appeal shall lie from any conviction under this Act by the
judge without the intervention of a jury to the highest court of
appeal in criminal matters, in the province where such conviction
shall have been made, upon all issues of law and fact ; and the
evidence taken in the trial shall form part of the record in appeal,
and for that purpose the court, before which the case is tried, shall
take note of the evidence and of ail legal objections thereto." (Sec. 5.)

It is the policy of the law to encourage trade and commerce ; and it is against
public policy andl illegal to enter into a combination or agreement for the
purpose ofrestraining trade.or tending to take it out of the realmos of competition;
even althouglh it may not appear that the combination or agreement has actually
produced any result detrimental to public interests. (3)

Where the proprietors of five several lines of boats, engaged in the business
of transporting persons and freight on the Erie and Oswego canais, entered inta
an agreement among thenselves, fixing the rates of freight and passage upon
their boats, and to divide the net earnings, among themselves, according to
certain proportions tixed in the agreement, it was held to be a combination. tend-

(1) Mogul Steamship Co. v. McGregor, L. R. 15 Q. B. D. 476.
(2) For the provisions ofthe present Code relating to speedy trials, see Articles

762-781, posi.
(3) Santa Clara V. M. & L. Go. v. Hayes, 76 Cal. 387; Atcheson v. Mallow,

43 N. Y. 147.
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ing to destroy competition between the several lines engaged in .he business,
and unlawful. (1)

An association of Manufacturers of wire cloth, formed for the avowed purpose
of regulating the price of the commod ity, each of the members stipulating, under
a heavy penalty, that he would not sell at less than a specilled rate, was held to
be contrary to public policy, and illegal. (2)

The retail coal dealers of the City of Lockport formed an association called the
Lockport Coal Exchange, the inain purpose of which was to fix a minimum retail
price of coal for the city and vicinity, with the design practically to compel,
under prescribed penalties, every coal dealer in the city to join it and regulate
his business bv its constitution and by-laws, which prohibited soliciting business
except as provided therein, and the taking of club orders of associated buvers at
reduced prices, and provided.for keeping the retail price of coal uniform, so far
as practicable, and required a certain vote of the association to change the price.
The constitution also provided that no price was to be made amounting to more
than a fair and reasonable advance over wholesale rates, or more than the
current prices of the coal exchanges at certain designated neighboring cities,
when figured upon corresponding freight tariffs; and the retail price of coal
actually fixed by the association was a fair price. ield, on an appeal to the
N. Y. Supr. Ct., that as the purpose and object of the association had a tendency
to practicaliy prevent competition in one of the necessaries of life, it constituted
a combination in restraint of trade, and that membership in such association
would support a conviction on an indictment for conspiracy to commit acts
injurious to trade (3)

521. criminal breaches of contrae.-Every one is guilty of an
indietable offence and liable on indietmont or on summary conviction
before two justices of the peaee, to a penalty not exceeding one
hundred dollars or to three montbs' imprisoninent, with or without
hard labour, who-

(a.) wilfully breaks any contract made by him knowing, or having
reasonable cause to believe, that the probable consequences of his so
doing, either alone or in combination with others, will be to endanger
human life, or to cause serious bodily injury, or to expose valuable
property, whether real o- personal, to destruction or serious injury;
or

(b.) being, under any contract made by him with any municipal
corporation or authority, or with any company, bound, agrecing or
assuming to supply any city or any other place, or any part thereof,
with electric light or power, gas or water, wilfully breaks such
contract knowing, or having reasonable cause to believe, that the
probable consequences of bis so doing, either alone or in coinbination
with others, will be to deprive the inhabitants of that city or place,
or part thereof, wholly or to a great extent, of their supply of power,
light, gas or water; or

(c.) being under any contract made by him with a railway com-
pany, bound, agreeing or assuming to carry 11er Majesty's mails, or
to carry passengers or freight, or with Her Majesty, or any one on

(1) Hooker v. Vandewater, 4 Den. (N. Y.) 349.
(2) De Witt Wire Cloth Co. v. New Jersey Wire Cloth Co., 14 N. Y. Supp.

R ep. 277.
(31 People v. Sheldon and others, S. C., 47 Alb. L J. 185 ; 15- Cr. L. SMag.

[1893], 4-12.
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behalf of Her Majesty, in connection with a Government railway on
which Her Majesty's mails, or passengers or ffreight are carried,
ivilfully breaks such contract knowing, or having reason to believe
that the probable consequences of his so doing, either alone or in
combination with others, will be to delay or prevent the runuing of
any locomotive engine, or tender, or freight or passenger train or car,
on the railway.

2. Every municipal corporation or authority or company which,
being bound, agreeing or assuming to.supply any city, or any other
place, or any part thereof, with electric light or power, gas or water,
wilfully breaks any contract made by such municipal corporation,
authority, or company, knowing or baving reason to believe that the
probable consequences of its so doing-will be to deprive the inhabi-
tants of that city or place or part thereof wholly, or to a great extent,
of their supply of electrie light or power, gas or water, is liable to a
penalty not exceeding one thousand dollars.

3. Every railway company which, being bound, agreeing or as-
suming to carry Her -Majesty's mails, or to carry passengers or
freight, wilfully breaks any contract made by such railway company,
knowing or having reason to believe that the probable consequences
of its so doing will be to delay or prevent the running of any loco-
motive engine or tender, or freight or passenger train or car on the
railway, is liable to a penalty not exceeding one hundred dollars.

4. It is not material whether any offence defined. in this section is
committed from malice conceived against the person, corporation,
authority or company with which the contract is made or otherwise.
RS.C., c. 173, ss. 15 and 17.

522. Posting up the provisions oflaw respecting crimina breaçhes
of contraet.-Every such municipal corporation, authority, or com-
pany, shall cause to be posted up at the electrical works, gas works,
or water-works, or railway stations, as the case may be, belonging
to such corporation, authority or company, a printed copy of this
and the preceding section in some conspicuous place, where the same
may be conveniently read by the public ; and, as often as such copy
becomes defaced, obliterated or destroyed, shall cause it to be renewed
with all reasonable despatch.

2. Every such municipal corporation, authority or company which
makes default in complying with such duty is liable to a penalty not
exceeding twenty dollars for every day during which such default
continues.

3. Every person unlawfully injuring, defacmg or covering up any
sneh copy so posted up is liable, on summary conviction, to a penalty
not exceeding ten dollars. R.S.C., c. 173, s. 19.

523. utmidaston.-Every one is guilty of an indictable offence
and liable, on indictment, or on summary conviction before two
justices of the peace, to a fine not exceeding one hundred dollars or
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to three months' imprisonment with or withoit hard labour, who,
wrongfully and without lawful authority, with a view to compel any
other person to abstain from doing- anything which he has a lawful
right to, do, or to do anything from which he has a lawful riglit to
abstaii-

(a.) uses violence to such other person, or his wife or children,
or injures his propcrty ; or -

(b.) intinidates such other person, or his wife or children, by
threats of using violence to him, her or any of them, or of injuing
bis property ; or

(c.) persistently follows such other persoh-about from place to
to place ; or

(d.) hides any tools, clothes or other property owned or used by
5uch other person, or deprives him of, or hinders him in, the use
thereof; or

(e.) with one or more other persons, follows such other person, in
a disorderly manner, in or through any street or road ; or

(f.) besets or watches tho house or other place where such other
person resides or works, or carries on business or happens to be.
R.S.C., c. 173, s. 12..

This Article is to the same effect.as sec. 7 of the Imperial Act 38 and 39 Vict..
c. 86.

A threat made to, a workman that bis fellow workmen will strike, unless he
joins a union, or a threat -made to a master that the union nien in his employ
will strike if he continues to employ non-union men, was held not to be
intimidation within the meaning of the English Act corresponding with the above
Article, 523 ; the ground of the decision apparently being, that, asstrikes arenow
lawful, the. mere threat to strike,-which is a lawful act,-cannot amount to
intimidation. (1)

It will be seen, by clause (f) of the above Article, that picketing is expressly
forbidden, as beirig an act of unlawful intimidation ; and a threat to picket has
also been held to be intimidation. (2)

Cave, J., in an unreported case of R. v. McKeevit, Liverpool Assizes, 16 Dec.
1890, ruled that,to constitute intimidation within the meaning of section 7 of the
English statute, personal violence must be threatened. It v's not necessary to
decide this point in Connor v. Kent, Gibson v. Lawson, and Càrran v. Trelearen;
but the live judges who decided those cases expressed an opinion that there was
much to be said for the view entertained by Cave, J.

The law allows simple watching or attending near a place, for the purpose of
obtaining or of communicating information : and, although this was sail to be
the only exception, (3) the late Recorder of London, in his charge to the jury, at
the Central Criminal Court; in the case of R. v. Hibbert, on the 5th of April 18'5,
went so far as to say, that, if the defendants merely watched the employers
premises for the purpose of informing-all comers of the existence of a strike and
of endeavoring Io persuade them Io join the men on strike, it would be lawful, so
long as it was done peaceably and without anything being done to interfere with

(1) Connor v. Kent, Gibson v. Lawson, Curran v. Treleaven, [1891], 2 Q.B.,
545; 61 L. J. (M. C.), 9.

(2) Judge v. Bennett, 52, J. P. 247.
(3) R. v. Bauld, 13 Cox 282.
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the perfect exercise of free-will on the part of those who were otherwise willing to
woïrk on the terms proposed by the employer. The Recorder mentioned, in
support of this view, that the law had been previously so laid down by Lush, J.,
in some cases tried before him. (1)

524. Intimidating persons working at any trade etc.-Every one
is guilty of an indictable offence and liable to two years' imprisonment
who, in pursuance ofany unlawful combination or conspiracy to raise
the rate of wages, or of any unlawful combination or conspiracy
respecting any trade, business or manufacture, or respecting any
person concerned or employed therein, unlawfully assaults any person,
or, in pursuance of any such combination or conspiracy, uses any
violence or threat of violence to any person, with a view to hinder
him from working or being employed at such trade, business or
manufacture. R.S.C., c. 173; s. 9.

525. Intimidation of dealers, seamen and others.-Every one is
guilty of an indictable offence and liable, on indictment or on sum-
mary conviction before two justices of the peace, to a fine not
exceeding one hundred dollars, or to three months' imprisonment
with or without hard labour. who-

(a.) beats or uses any violence or threat of violence to any person
with intent to deter or hinder him from buying, selling or otherwise
disposing of any wheat or other grain, flour, meal, malt or potatoes.
or other produce or goods, in any market or other place ; or

(b.) beats or uses any such violence or threat to any person having
the charge or care of any wheat or other grain. four, meal, malt or
potatoes, while on. the way to or from any city, market, town or
other place with intent to stop the conveyance of the same ; or

(c.) by force or threats of violence, or by any form ef intimidation
whatsoever, hinders or prevents or attempts to hinder or prevent
any seainan, stevedore, ship carpenter, ship labourer or other person
employed to work at or on board any ship or vessel: or to do any
work connected with the loading or unloading thereof, from working
at or exercising any lawful trade, business, calling 'or occupation in
or for which he is. so einployed ; or with intent so -to hinder or
prevent, besets or.watches such ship, vessel or employee ; or

(d.) beats or uses any violence to, or makes any threat of violence
-against, any such person, with intent to hinder or prevent him
from working at or exercising the same, or on account of his
having worked at or exercised the same. R.S.C., c. 173, s. 10
50-51 V.. c. 94.

526. Intimidating bidiers at sales or publie lands.- Every per-
son is guilty of an indictable offence and liable to a fine not exceed-
ing four hundred dollars, or to two years' imprisonment, or to both,
who, before or at fhie time of the public sale of any Indian lands, or
public lands of Canada, orof any province ofCanada, by intimidation,

(1) Arcli. Cr. Pl and Ev. 21 Ed. 1013.
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or illegal combination, hinders or prevents, or attempts to hinder or
prevent, any person from bidding upon or purchasing any lands so
offered for sale. R.S.C., c. 173, s. 14.

P A R T X L.

ATTEMPTS-CONSPIRACIES-ACCESSORIES.

527. conirpring to commit an indietabie oirence.-Every one is
guilty of ali nictable offence and liable to seven years' imprisonmeit,
who, in any case not hereinbefore provided for, conspires with any
person to comïmit any indictable oflence.

A conspiracy to commit an indictable ofence is not triable in a Court of
General or Quarter sessions, unless the indictable offence, which forms the
subject-matter of the conspiracy, is so triable. (See Art.. 540 posi.)

For the definition of conspiracy, and for comments on conspiracy, in general,
and on conspiracy to defraud, in particular, see remarks under Article 394, at
pp. 335-338, ante.

As to treasonable conspiracies, they are deait with by Articles 66 and 69.
ante ; and Article 70, ante, deals with conspiracies to intimidate a Legislature.

See, as to .onspiracies to bring false accusations, Article 152, as to conspiracies
to defule -women, Article 188, as to conspiracies to murder, Article 234, as to
conspiracies and combinations in restraint of trade, Articles 516 and 520, ante
and as to unlawful combsinations and conspiracies to raise the rate of wages,
Article 524 post.

For forms of indictments for conspiracy, see pp. 131 and 252, ante, and pI).
476, 492 and 493, pos/.

52S. Attempts te commit inadietabIe oeences.-Every one is guiltv
of an indictable offence and liable to seven years' imprisonment who
attempts, in any case not hereinbefore provided for, to commit any
indictable offence for which the punishment is imprisonment for life,
or for fourteen years, or for any term longer than fourteen years.

»29. Every one who attempts to commit any indictable offence
for committing which the longest term to which the offender ean be
sentenced is less than fourteen years, and no express provision is
made by law for the punishment of such attempt, is guilty of ari
indictable offence and liable to imprisonment for a term equal to
one-half of the longest term to which a person committing the
indictable offence attempted to be committed may be sentenced.

As to what amounts to an attempt to commit a crime, see remarks and au-
thorities under Article 64, at pp. 40-42, ante.

See article 711, post, as to the right to Ilnd an offender guilty of an attemipt.
upon an indictment charging him with the complete commission of the crime:
and, see Article 712, post, as to procedure, when, upon a trial for au attemnpt,
the evidence establishes the commission of the full offence. See also Article 713,
posi.

An attempt to commit an indictable offence is not triable at Quarter Sessions,
unless the indictable offence itself is so triable. (See Art, 540, posi.)
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530. Attempts to commit certain statutory oirrnees.-Every one
is guilty of an indictable offence and liable to one year's imprison ment
who attempts to commit any offence under any statute for the tirne
being in force and not inconsistent with this Act, or incites or attempts
to incite any person to commit any such offence, and for the punish-
ment of which no express provision is made by sueh'statute.

A person who incites or advises another to commit a crime, which the other
loes nol commit, is guilty of an allempi to commit it: (1) but he, who incites
another to commit a crime, which the other actually does commit, is guilty, as
a principal offender, of the crime which he has incited. (2)

531. Accessories after the tact to indictable ofrences.-Every one
is guilty of an indictable ofience and Jiable to seven years' imprisot-
ment who, in any'case where no express provision is made by this
Act for the punishment of an accessory, is accessory after the flet to
any indietable offence for which the punishment is, on a tirst convic-
tion, imprisoument for life, or for fourteen years. or for any tern
longer than fourteen years.

532. Every one who is accessory after the fact to any indictable
offence for committing which the longest term to which the offender
can be sentenced is less than fourteen years, and no express provision
is made for the punishment of' such accessory, is guilty of an indict-
able offence and liable to imprisonment for a teri equal to one-half
of the longest term to which a person committing the indictable
offence to which he is accessory may be sentenced.

An accessory after the fact to an indictable offence cannot be tried before a
Court of General or Quarter Sessions, unless the indictable offence itsclf, be one
triable before such a court. ;See Art. 540.)

For the delinition of an accessory after the fact, see Art. 63, and comments
thereunder at p. 39, anle.

An accessory after the fact may be indicted, as such, whether the principal
offender lias been indicted and convicted o- not ; and ie may be indicted either
alone,;as for a substantive offence, or jointly with the principar olfender. (See
Art. 6;27, pos!.

Upon an indictment of a person as a principal offender, only, he' cannot be
convicted of being an accessory alter the fact. 13)

Where several persons are tried upon one indictment, some being charged as
principals and others as accessories after the fact, and the principal .ofTenders
are, in accordance witb article 713, found guilty, not of the offence. actually
cbarged, but of some other offence included therein,-as where the principals
are charged with murder and found guilty of manslaughter only,-tie persons
socharged as accessories may be convicted as accessories to the offence of
which the principals are so found guilty. j4)

The accused must be proved to have done some act to assist the principal
offender in relation to the crime which he has committed. (5)

(1) H. v. Gregory, L. R.. I C. C. 77 ; 10 Cox 459 ; and see comments under
Articles 62 and 64, at pp. 38-40, ante.

(2) See Arts. 61 & 62, ante, pp. 35, 36.
.(3) R. v. Fallon, L. & C 217 ; 32 L. J. (M. C. 66.
(4) R. v. Richards, 2 Q. B. D. 31 t ; 46 L. J. (M. C.), 200.
(5) R. v. Chapple, 9.C. & P. 355.
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But if a person employ another to harbor or relieve the principal offender, lie
will be equally guilty, as an accessory after the fact, as if he did the harboring
and relieving personally. (C)

The accused must be proved to have known of the commission of the prinici.
pal offence by the principal offender. This knowledge may be proved bytle
accused's own admissions, or it may he proved by evidence of circumstances
from which the jury may fairly presume it. (2)

(1) R. v. Jarvis. 2 M. & R. 40.
(2) R. v. Beveridge, 3 P. Wms. 439.



FORMS OF INDICTMENT UNDER TITLE VI.

HEADING OF INDICTMENT. (1)

In the (name of the Court in which the indiciment is found.)

The Jurors for our Lady the Queen present that (Where there are more counts

than one, add ai the beginning of each couni>:

"The said Jurors further present that

STATEMENTS OF OFFENCES.

THEFT OF THINGS UNDER SEIZURE.

At on , A., without lawful
authority, did unlawfully take and carry away, one horse of the value of

belonging to the said A., (or, " one B."), and then and there being
under lawful seizure.

OR.

on . ,
then under lawful seizu

, A., stole one horse of

KILLING AN ANIMAL, WITH INTENT TO STEAL THE CARCASE, ETc.

At on , A., unlawfully did kill
one sheep, belonging to B., with intent to steal the carcase (or - a part of the
carcase, to wit, the inward fat ") of the said sheep.

FRAUDULENT CONVERSION BY A PERSON ENTRUSTED
WITH MONEY.

At on , A., - having thereto-
fore received from B., the sum of one hundred dollars, on terms requiring him,
the said A., to pay over the same to C., - did fraudulently convert to his own
use and thereby steal the said sum of money.

THEFT BY BOLDER OF A POWER OF ATTORNEY.

At on , A., having been there-
tofore entrusted, by B., with a power of attorney for the sale of a certain lot of

(1) See, as to requisites of i'ndictnent, Article 608, et seq.

At
the value of
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land and the buildings thereon, to wit, (Describe the property), and having
theretofore sold the said land and buildings. did, then and there, fraudulently
convert the proceeds of the said sale, to wit, the sum of two thousand dollars,
to a purpose other than that for which he was entrusted with the said power of
attorney, by then and there applying and converting the said muoney to his
own use.

THEFT BY MISAPPROPRIATING MONEY HIsLD UNDER DIRECTION.

At on , A., having theretofore
received froin B., the sum of one hundred dollars, with a direction from htim the
said B., to the said A., that the said money should be paid to C., did, then and
there, in violation of good faith and contrary to the terms of the said direction,
fraudulently and unlawfully convert to his own use and thereby steal the said
sum of money.

THEFT BY A PARTNER.

At on , A stole one car load of
coals of the value of the property of a co-partnership composed
of the said A. and one B.

RE'CEIVING PROPERTY STOLEN, OR OBTAINED BY ANY
INDICTABLE OFFENCE.

At on , A did unlavfully
receive and have one piano, belonging to B., and theretofore unlawfully stolen
(or a obtained by an indictable offence, to wit, by false pretences," or [describe
tMe offence by which the piano was obtainedj), he the said A., then well knowing
the said piano to have been so unlawfully stolen, (or "obtained by the said
indictable offence.")

OR.

At on , A. unlawfully stole one
piano belonging to B And (hejurors aforesaid do further
present, that, afterwards, at .on
C, the said piano so stolen as aforesaid, unlawfully did receive and have, hethe
said C., then well knowing the said piano to have been stolen.

THEFT BY A CLERK O.R SERVANT.

At on A,, beingthen and there,
a·clerk, [or " employed for the purpose and in the capacity of a clerk '] to B.,
bis master, (or"ý employer "), did unlawfully steal certain money, to the anount
of one hundred dollars, certain goods, to wit, one gold watch and one gold
chain, and a certain valuable security, to wit, one promissory note for the pay-
ment of twenty dollars, of and belonging to (or " in the possession of ") the said
B , bis master, (or " employer.")

THEFT BY A BANK OFFICIAL.

At, on A., being then and there
a cashier (or 1' assistant cashier," or " manager " orI " clerk " etc., of the

Bank, (or " Savings Bank "), did unlawfully
steal certain money to the amount of five thousand dollars, (or " bonds," or

obligations," etc., [Describe them],) of and belQnging to, (or " lodged," or
"deposited " in the said Bank, (or " Savings Bank.").

THEFT BY GOVERNMENT EMPLOYEE.

At on A., being then and there
employed in the service of Her Majesty, (or " the Government of Canada ", or



STATENENTS OF OFFENCES.

- the Government of the Province of Ontario," or a Quebec " or " the Munici-
pality of "), and being; then and there, by virtue of bis
said employment, in possession ol certain moneys to the amount of ten thou-
sand dollars, (or " certain valuable securities, to wit," (Describe them]), did un-
lawfully steal the said monoys, (or " the said valuable securities.").

GOVERNMENT EMPLOYEES REFUSING TO DELIVER UP BOOKS, ETC.

At on A , being then and there
employed in the service of ler Majesty, (or - the Government of Canada " or
- the Government of the Province of Ontario," or " Quebec ", or " the Munici-

pality of "), and being, then and there, entrusted, by
virtue of his employment, with the keeping (or I receipt ", or " custody ", or
"management ", or " control "j of certain monies, to the amount of ten thou-
sand dollars, (or " certain chattels, to wit." [Describe them], or " certain
valuable securities, to wit," [Describe therm], or - certain books, papers, ac-
counts, and documents, to wit," [Describe lhem],I, did unlawfully refuse (or
Sfail " to deliver up the same, to B., who was, then and there, duly authorized

to demand them.
THEFT BY TENANT.

At on A., being then and there a tenant,
(or "lodger ") of or in a certain bouse or I lodging,"), to wit, (Describe thepre-
mises>, did unlawfully steal a certain chatte], (or " fixture "I, to wit, (Describe
the challel or ixlure). belonging to B., and let to be used by him the said A.,
in or with the said house, f or " Jodging "j

THEFT OF A WILL.

At on A., did unlawfully steal
a c-rtain testamentary instrument, to wit, the last will and testament (or I a
codicil to the last will and testament ") of B.

THEFT OF A DOCUMENT OF TITLE.

At on , A., unlawfully, did steal
a certain document of title to goods, to wit, one bill of lading, [Describe lhe
documnt and the goods Io ivhich il relates], (or " one dock warrant," or
- warehouse keeper's receipt," etc ), the property of B.

OR.

At on , A., unlawfully did steal,
a certain document of title to lands, to wit, one deed, (or - map," or " paper "
etc.), containing evidence.of the title, (or " a part of the title"> of) B., to certain
real property, to %vit. [DJescribe the properly], belonging to the said B. (or I in
which the said B. has an interest.")

THEFT OF JUDIC[AL DOCUMENTS, ETC.

At on , A., unlawfully did steal,
a certain record of and helonging to the Superior Court of Lower Canada for
the District of Montreal in a certain cause (Describe lhe cause, maller or
proceeding] then (or " theretofore "), depending in the said Court.

OR.
At on ,A., unlawfully did steal,

a certain writ, (or " petition," etc.), forming part of a certain record of and
betonging to the Superior Court of Lower Canada, for the District of Montreat,
in a certain cause [Discribe the cause, malter, or proceeding], then (or - there.
tofore ") depending in the said Court.
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STEALING A POST-LETTER BAG. ýI)

At on , A., unlawfully did steal,
one post-letter bag, the property of the Post-master General.

STEALING A POST-LETTER FROM A POST-LETTER BAG, ETC.

At on , A., unlawfully did steai,
one post-letter, the property of the Post-master General, from a post-letter bag,
ýor - from a post-oflice " or ' from an ollicer employed in the post-ollice of
Canada.")

STEALING A POST-LETTER WITH MONEY IN IT.

At on , A., unlawfully did steal,
one post-letter, the property of the Post-master General which post-letter contain-
ed a certain chattel, to wit, [Describe il] (or " certain money to the amount
of or - a certain valuable security, (2) to*wit," [Describe il]).

STEALING MONEY, ETc., OUT OF A POST-LETTER.

At on , A , unlawfully did steal,
a certain chattel, to wit, [Describe il], (or " certain money to the amount
of " or - a certain valuable security, to wit," [Decribe il])
from and out of a post-letter, the property of the Post-master General.

STEALING A POST LETTER ETC. (Art. 327.)

At on , A, unlawfully did steal
one post-letter, the property of the Post-master General.

011.
At on , A, unlawfullv did steal

one parcel, the property of the Post master General, which parcel was then and
there being sent by parcel post.

OR.
At on , A, iawfully did steal

a certain article, to wit, [describe il], contained in a parcel, the property of the
Post master General, which parcel was then and there being sent by parcel post.

STEALING CATTLE.

At on , A, unlawfuliv did steal
ore horse the property of B.

STEALING OYSTERS.

At on , A, unlawfully diid steal
from a c"rtain oyster-bed, called , the property of B., one
hundred oysters

DREDGING FOR OYSTERS..

At on , A ;ivthin the lirnits of
a certain oyster-cd, callei , the property of B., and
sufficiently marked out and known as the property of the said B., unlawfullv and
wilfully did use a certain dredge (or " net," or "instrument," or - engine,") for
the purpose of then and there taking oysters, (or " oyster-brood.")

(1) For meaning of" post-letter bag," etc., seo Art. 4, p. 7, ante.
(2) For meaning of "valuable security," see Art. 3 (cc), p. 6, ante.
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DRAGGING ON TH-E GROUND OF AN OYSTER FISHERY.

At on , , A, unlawfully and
wilfully did drag, with a certain net, (or "instrument,' or "engine,") upon the
ground of a certain oyster tishery called , the property of
B., and suffliciently marked out and known as the property of the said B.

STEALING THINGS FIXED TO BUILDINGS.

At on , A. unlawfullv did steal
sixty pounds weight of lead, the property of B., then being lixed in a certain
dwelling-house belonging to the said B., and situated in
aforesaid.

STEALING TREES WORTM MORE THAN $25.

At on , A, unlawfully did steal
one ash tree of the value of twenty six dollars, the property of B., then growing
in a certain field belonging to the said B., and situated in
aforesaid.

STEALING A TREE, (WORTH S5), IN A PARK, ETC.

At on - , A, unlawfully did steal
one apple tree, of the value of six dollars, the property of B., growing in a certain
orchard of the said B, situated at aforesaid.

STEALING TREES AFTER TWO PREVIOUS CONVICTIONS. (1)

At on A., unflawfully, did steal
one shrub of the value of fifty cents, the property of B., then growing in a
certain plot of land situate and being in aforesaid ; and
the said jurors say, that heretofore, to wit, at on

(before the committing of the hereinbefore mentioned off-
ence), the said A. was duly, convicted, before C., one of Her Majesty's Justices
of the Peace for the District of
of having at on [Set out the offence
forming the basis of the first conviction] and was adjudged, for his said oflence,
to pay, [etc.], and. in defaulh of payment, [etc.], to be imprisoned, [etc.] : And
the said jurors further say that heretofore, to wit, at on

ibefore the committing of the firstly hereinbefore
mentioned offence, but after the next hereinbefore mentioned conviction), the
said A. was again dulv convicted before D.. one of Her'Majesty's Justices of the
Peace for the District of , of having at

on Set out, thc second convic-
lion]: And so the jurors aforesaid say that, on the day and year first aforesaid
the said A., did unlawfully steal the said shrub of the value of fifty cents, after
having been twice convicted of the offence of stealing a shrub, (or - tree" [etc.],
of the value of at least twenty five cents.

STEALING FRUIT, ETC., GROWING IN A GARDEN, ETC. AFTER A
PREVIOUS CONVICTION.(I)

At on A., unlawfully did steal,
fortv pounds weight of pears the property of B., then growing in a certain
orchard of the said B., situated in aforesaid : And the said
jurors say that, heretofore, to wit, at on

(before the conimitting of the hereinbefore mentioned offence), the said A.

(I) See comments and authorities under Art. 478, anle, p. 432, as to second
offences. And see, also, Articles 628 and 676, post.
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was duly convicted before C., one of Her Majesty's Justices of the Peace for
the district of. of having at
on , [Set out the offence forming the basis of the ßrsi
conviction], and was aljudged, for his said offence, to pay [etc.], and in default
of payment [ètcç] to be imprisohed [etc.]: And so the jurors aforesaid say that,
on the day and year tirst aforesaid, A. did unlawfully steal the said fortv
pounds weight of pears. after having been previously convicted of the offence of
stealing fruit in an orchard (or " garden " [etc.]).

STEALING METAL ORE, ETC., FROM A MINE.

At on , A., unlawfully did steal
tive tons weight of iron ore, (or - coal "), the property of B., from a certain iron
(or " coal ") mine of tne said B., situated in aforesaid.

STEALING FROM THE PERSON.

At on , A., unlawfully did steal
one gold watch, and one silver watch-chain fron the person of fi.

i STE ALING IN A DWELLING-HOUSE.

At on , A., unlawfully did steal
twelve silver spoons, and twelve silver forks of the total value of twenty live
dollars. of the goods and chattels of B., in the dwelling-house of the said B.,
situated in aforesaid.

OR.

At on A., unlawfully did steal
twelve silver forks of the goods and chattels of B.. n the dwelling-house of the
said B. situated in aforesaid ; there being, then and there in
the said dwelling-house, one C, who was then and there put in bodily fear by
the menaces and threats of the said A.

STEALING BY PICKLOCKS.

At on , A., unlawfully, by means
of a picklock, toi " false key" etc.., did steal the sum of twenty-five dollars,
the property of B,, from a locked and secured receptacle for property.

STEALING GOODS IN MANUFACTORIES.

At on , A , unlawfully did steal
forty vaNrds of calico of the value of live dollars, belonging to B., in a certain
weaving shed of the said B , situated in aforesaid, whilst the
same was exposed upon the looms of the said B, in the said weaving shed,
during a certain stage, process or progress of the manufacture thereof.

FRAUDULENTLY DISPOSING OF GOODS ENTRUSTED FOR
MANUFACTURE.

At on , A., dia fraudulently
dispose of a certain quantity, to wit, one hundred yards, of tweed clotb. the
property of B., which the said A. had ieen theretofore entrusted with for the
purpose of manufacture.

STEALING IN A SHIP ON A NAVIGABLE RIVER.

At on , A.. unlawftul[v dii steal.
in a certain ship called the " Nepigon twelve bars of iron of the goals anl
merchandise of B., then being in tlie said ship, upon the navigabl., river
St. Lawrence, (or - in a certain port of discharge, to wit, the port of Montreal.'
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STEALING FROM A DOCK.

At on , A, unlawfully did steal
from a certain dock, (or " wharf ") adjacent to the navigable river St. Lawrence,
one sack of four of the goods a'd merchandise of B., then being upon the said
dock.

STEALING WRECK. (1)

At on , A, unlawfully did steal
one coil of rope, and one compass, being portions of the tackle of a certain ship,
called the , Hawk," the property of B., and other persons to thejurors unknown,
which ship was then and there lying stranded and wrecked.

OR.
At on , A, unlavfully did steal

one bale of raw silk of the goods and merèhandise of and belonging to B., ani
forming part of the cargo of a certain ship called the " Pomeranian," which was
then.and there lying stranded and wrecked.

OR.
At on , A, unlawfully did steal

a gold watch, the property of B., a ship wrecked person (2 belonging to a
certain ship called the "Il igh/lyer," which then and there lay stranded and
wrecked.

STEALING IN OR FROM BAILWAY STATIONS, Erc.

At on , A, unlawfully did steal
onc umbrella and one rug of the goods and chattels Of B., in for " from,") a
certain railway station, to %vit, a station belonging to the Grand Trunk Railway
Company (or " the Canadian Pacilic flailway Company,") and situated at

aforesaid.

DESTROYING DOCUMENT OF TITLE TO GOODS.

At on , A, unlawfully. and for
a fraudulent purpose, did destroy, (or " cancel," or " conceal," or " obliterate"
a certain document of title to goods, to wit, one bill of lading, [Describe i.]

FRAUDULENT CONCEALMENT, ETr..

At on , A. unlawfully and for
a fraudulent purpose, did take (or , obtain," or " remove," or " conceal,") one
horse and one express wagon, the property of B, of the value or one hundred
dollars.

BRINGING STOLEN PROPERTY INTO CANADA.

On at , A., unlawfully did bring into Canada, to wit.
into the City of Montreal, in the province of Quebec, twelve gold watches and
five diamond rings, of the total value, of two thousand dollars, theretofore stolen
by him the said A., outside of Canada, to wit, in the City of New York in the
State of New York, one of the United States of America.

HAVING IN CANADA -PROPERTY STOLEN ELSEWHERE.

At on , A., unlawfully did have
in his possession in Canada to wit, at aforesaid twelve
gold wvatches and live diamond rings of the total value of two thousand dollars.
theretofore stolen by him the said A, outside of Canada. to wit, in the City of
New York in the State of New York, one of the United-States of America.

(1) Foe delinition or" Wreck," see Art. 3 (dd), ante.
(2> For definition o "Shipwrécked Person,' see Art. 3 (x), ante.
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OBTAINING BY FALSE PRETENCES.

At on , A., unla wfully, and by
false preterices, did obtain from B., five barrels of flour of'the value of

with intent to defraud.

OBTAINING EXECUTION OF VALUABLE SECURITY BY
FALSE PRETENCES.

At on , A .unlawfully, and hy
false pretences, did cause and induce B., to execute (or " make " or " accept,"
or " endorse " or " destroy ") a certain valuable security, to wit, a promissory
note for one hundred dollars witti intent thereby then and there to delraud and
injure the said B.

OBTAINING PASSAGE BY FALSE TICKET.

At on , A., fraudulently unlaw-
fully, and by means of a false ticket, (or " order "), did obtain (or · attempt to
obtain " ) a passage on a carriage or car of the Montreal Street liailway
Company

CRIMINAL BREACti OF TRUST.

At on , A., then being,--under
and by virtue- of the Will of B.--a trustee (I) of certain property, to wit,
[bescribe il], for tlýe use and benelit of C , D.. B. and F., did, unlawfully, and
in violation of his trust. convert the same to a use not authorized by the said
trust, with intent to defraud.

FRAUD BY OFFICIAL.

At on , A, then being a director
(or " manager," Jetc.], of a certain hody corporate called
did unlawfully destroy ior - alter," or " mutilate," or" falsify,") a certain book
(or " paper," or I writing," or " valuable security ") to wit, [describe the book,
etc.], belonging to the said body corporate, with intent to defraud.

OR.
At on A., then being a director

[etc.], of a certain body corporate called did unlawfully,
and with intent to defraud make(or ; concur in making ") in a certain book of
account to wit, (describe il] of the said body corporate, a certain false entry, by
then and there falsely entering in such book [describe the false entry.]

OR
At on , A, then being a director

[etc.] of a certain body corporate called did, unlawfully,
and with intent to defraud, omit for " concur in omitting ") certain material
particulars from a certain book of account of the said body corporate, by thein
and there omitting from such book [describe the omission].

FALSE STATEMENT BY A PROMOTER, DIRECTOR. PUBLIC OFFICEII
OR MANAGER OF A PUBLIC COMPANY.

At on A., being then a
promoter, (or "director," or "public officer," or " manager ")of a certain body
corporate (or "public company ") then intended to be formed and to be called

, (or I then actually existing and called
" did, unlawfully, make, circulate, and publish (or " concur in making,

circulating, and publishing a certain prospectus (or'" account " or "statement,-
well knowing the same to be false in certain material particulars, to wit [Siale

(1) For definition of" Trustee," see Art. 3 (bb), ante, p. 6.
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lhem], with intent to induce certain persons to thejurors aforesaid unknown, to
become shareholders or partners (or I with intent to deceive and defraud the
members shareliolders and creditors,") of the said body corporate (or ',publie
company.")

FALSE ACCOUNTING BY CLERK.

At on , A., then being a clerk
in the employ of B., did, unlawfully, with intent to defraud, destroy (orn" alter,"
or - mutilate," or " falsify ") a certain book (or - paper," or - writing," or
"valuable security,") to wit, [describe the book, etc.], belonging to (or " in the
possession of," or " received by the said A., for and on behalf of ") the said B.

OR,
At on A., then being a clerk in

the employ of B., did unlawfullv and with intent to defraud, make (or " concur
in making ") in a certain book (or " paper," or " writing," or I valuable
s-curity '), to wit, [Describe the book, etc ] belonging to (or " in the possession
of," or received by the said A. for and on behalf of ") the said B., a certain
false entry, by then and there falsely entering in such book or o paper " or
"writing," or " valuable security "), [Describe thefalse entry.]

FRAUDULENT ASSIGNMENT BY A DÉBTOR.

At on A., unlawfully ani with
intent to defraud his creditors did make (or " cause to he made ") a gift, (or
- conveyance," or " assignment." or I sale," or - transfer," or " delivery "), of
bis property, to B.

OR,
At on A., unlawfully. did re-

move, (rr "conceal," or " dispose of ") his property, with intent to defraud his
creditors.

FRAUDULENTLY RECEIVING A DEBTOR'S PROPERTY.

At on A., unlawfully, and with
intent that B. should defraud bis creditors, did receive, the property of the said
B., then and there given, (or - conveyed," or" assigned." or " sold." or - tran-
sferred," or - delivered," or " removed," or " concealed," or " disposed of")
by the said B., with intent to defraud bis creditors.

GIVING A FALSE WAREHOUSE RECEIPT.

At on A.,then boing the keeper
of a warehouse, [etc.], for storing timber [etc.], unlawfully, knowingly, wilfully
and with intent to mislead (or - injure." or defraud,") did give to B. a certain
writing purporting to be a receipt for, (or - acknowledgement of ', certain
goods, to wit, [Describe them], as having been received into his the said A's
warehouse [etc ]. before the said goods had been received by him the said A.,
as aforesaid.

FALSE RECEIPT FOR GRAIN, ETc.
At on , A., in a certain receipt

ior - certificate," or " acknowledgment "), for grain (o' " timber," etc.) to be used
for one of the purposes of The Bank Act. to wit, for the purpose. [Jfention the
purpose], unlawfully and wilfully did make a false statement, to vit, [Set oui
the siatement and shew in whal respect il was (aise.]

UNLAWFULLY APPLYING MARKS TO PUBLIC STORES

At on . A.. unlawfully and
without lawful authority, did apply, in and on certain stores, to wit, fifty yards
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of canvas, and twenty yards of fearnought, a certain mark, to wit, a blue line:
in a serpentine form.

OR.
At on , A., unlawfully and

without lawful authority, did apply in and on certain stores, to wit, fifty yards
of bunting, a çertain mark, to wit, a double tape in the warp of tþe said bunting.

UNLAWFUL POSSESSION, ETC., OF PUBLIC STORES.

At on , A., unlawfully, and
without lawful authority did receive (or " possess," or", keep," or " sell," or
" deliver ") certain public stores, to wit, twenty live pounds of candles, bearing
a certain mark, to wit, blue threads in each wick, to denote Her Majesty's
property therein.

RECEIVING REGIMENTAL NECESSARIES.

At on , A. unlawfully did huy
from a -certain soldier to wit, B., certain arms (or " clothing ") to wit, LDescribe
them] belonging to Ber Majesty.

CONSPIRACY TO DEFRAUD. (1)

At on , A., B., and C., did,
unlawfully, conspire together to defraud the public, (or "D ",)by deceit, (or
" falsehood," or " by the fraudulent means following to wit, [Sel oui the frau-
dulent means agreed upoh]).

CHEATING AT PLAY, ETC.

At on , A., unlawfully, and
with intent to defraud B. did cheat in playing at a game with cards (or " dice."ý

ROBBERY, WITH WOUNDING, ETC.

At on , A., with and by means
of violence (or "threats of violence ") then and there used by hii to and against
the person (or- property ") of B., to prevent (or , overcome ") resistance, did
unlawfully and violently steal from the person (or " in the presence ") of the
said B., and against the said B's will, one gold watch and one gold chain, of the
goods and chattels of the said B. ; and that at the time (or i immediately
before," or - immediately after") he so robbed the said B., as aforesaid, he the
said A. did unlawfully wound (or "beat," or - strike," or "use personal
violence to ") the said B.

ROBBERY BY A PERSON ACCOMPANIED BY OTHERS.

At on A., then being together
with other persons to the jurors aforesaid unknown, did with and by means of
violence, (or," threats of violence") then and there used by him to and against
the person (or , property ") of B.. to prevent (or " overcome ") resistance,
unlawfully and violently steal from the person (or " in the presence ") of the
said B., and against the said B's will, moneys of the said B., to the amount of
one hundred dollars.

ASSAULT, WITEI INTENT TO ROB. BY A PERSON ACCOMPANIED
BY OTHERS.

At on , A., then being together
with other persons to the jurors aforesaid unknown, did, in and upon B., unlaw-

(1) For Form of Indictment for conspiracy to defle a woman, see p. 131, ante
for forin of indictment for conspiracy to murder, see p. 252, ante, and for other
forms of lndictment for conspiracy, see pp. 492 and 493, post.
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fully make an assault with intent,the moneys goods and chattels of the said B.,
then and there unlawfully and violently, to steal, from the person, and against
the will of the said B.

ROBBERY BY SEVERAL PERSONS TOGETHER.

At on , A., B., and C., being
then and there together, did, with and by means of violence (or " threats of
violence ") used by them to and against the person (or "property ") of B., to
prevent (or ' overcome" resistance, unla pily and violently steal from the
person (or "in the presence ") of the sai B., and against the said B's will,
moneys or the said B., amounting to one hundred dollars.

ROBBERY BY A PERSON ARMED WITH AN OFFENSIVE WEAPON.
At on , A., then being armed

with a certain offensive weapon, to wit, a brass knuckle-duster (or "lead-
loaded cane," or " sand-bag " or " pistol," or '· knife "). did, with and by means
of violence, (or " threats of violence "1,,then and there used by him' to and
against the person (or " property ") of B., to prevent (or" overcome ") resistance,
unlawfully and violently steal from the person (or " in the presence ") of the
said B., and against the said B's will, one diamond ring of the goods and
chattels of the said B.

ASSAULT BY AN ARMED PERSON, WITH INTENT TO ROB.

At on , A., then being armed
with a certain offensive weapon to wit, a hWvy bludgeon, did, in and upon B.,
unlawfully make an assault, with intent the moneys, goods and chattels of the
said B., then and there unlawfully and violently to steal from the person and
against the will of the said B.

ROBBERY.
At on , A., with and by means

of violence (or " threats of violence") then and there used by him to and against
the person (or " property ") of B., to prevent for" overcome ") resistance, did
unlawfully and violently steal from the person (or" in the preseiice,"I of the said
B., and against the said B's will, moneys of him the said B., amounting to fifty
dollars.

ASSAULT WITH iNTENT TO ROB.
At on , A., in and upon B.

unlawfully did make an assault, with intent the moneys, goods, and chattels of
the said B., then and there, unlawfully and violently to steal from the person
and against the will of the said B,

STOPPING THE MAIL. (1)
At on ,A., unlawfully did stop

a certain mail, to wit, the mail for the conveyance of letters between
and with intent to rob (or " search ") the same.

COMPELLING EXECUTION OF A DOCUMENT BY FORCE.

At on ,A., by means of unlawful
violence to (or "restraint of ") the person of B., did unlawfully compel the said •

B., to execute (or " sign " or " destroy ") a certain deed, to wit, [LJescribe il],
with intent to defraud, (or " injure ").

OR.
At on ,A., by means of a

threat that he would employ unlawful violence to (or "restraint of ") the person

(1) For the definition of " Mail " see Article 4, ante, p. 7.
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of B, did unlawfully compel the said B. to sign (or - accept," or " endorse, or
-destroy," or - alter ") a certain promissory mote !or - bill of exchange ") to wit,
[Describe il], with intent to defraud (or - injure "j.

SENL)ING THIHEATENING LETTER.

At on , A., did unlawfullv
send to (or " cause to be received by ") B. a certain letter (or a writing ")
demanding of the said B., with menaces, a certain sum of money. to wit, one
thousand dollars, the said demand being without reasonable or probable cause,
and lie the said A. then well knowing the contents of the said letter (or

writing"), which is as follows : [Sel oui the letler.]

DEMANDING WITH INTENT TO STEAL.
At on , A., wfth menaces,

unlawfully dlid demand of B., a certain sum of money, to wit, Orle hundred
dollars, with intent then and there to steal the saine from the said B.

EXTORTION BY THREATS TO ACCUSE OF CERTAIN SERIOUS CRIMES.

At on A., unlawfully; did ac-
cuse (or « threateii to accuse ") B.. of having committed an offence punishable
by law with death.(or " imprisonment for seven years or more ") to wit, murder,
(or I forgery,"'or " burglary," or " bigamy," retc.]), with intent thereby then
and there to extort and gain money from the said B.

OR,
At on A., unlawfully, did ac-

cuse (or " threaten to accuse ") B. of having committed an assault with intent
to commit a rape, (or " attempted or endeavored to commit a rape "), with
intent thereby then add there to extort and gain money lrom the said B.

OR,
At on A., unlawfully, did ac-

cuse (or " threaten to accuse ") B. of having committed an infamous offence, to
wit, the abominable crime of buggery, with intent thereby then and there to
extort and gain money from the said B.

OR,
At on A., with intent to extort and

gain money from B., unlawfully did cause the said B., to receive a certain docu-
ment accusing (or " threatening to accuse ") the said B., of having counselled
and procured one C., to commit an infamous offence, to wit, tke abominable
crime of buggery, he the said A. then well knowing the contentls of the said
document, which is as follows :. [Sei oui the document.]

EXTORTION 13Y ThREATS TO ACCUSE OF OTHER CRIMES.

At on , A., unlawflaly did
accuse (or" threaten to accuse ") B., of having committed the offence of pôlygamy
(or I libel" or. " aggravated assault " or " gaming in stocks," or " frequenting
bucket shops," or " corrupting jurors," or - obtaining money by false pretences,"
or " defrauding creditors " [etc.]), with intent, thereby, then and there to extort
and gain money from the said B.

BREAKING A PLACE OF PUBLIC WORSHIP.

At on , A., unlawfully did
break and enter a certain place of public worship, to wit, [describe the church,
chapel, or other place of public worship], and there, in the said church, (or
" capeh," [etc.] ), did unlawfuliy steal, one silver candlestick of the goods and
chattels of
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STEALING IN AND BREAKING OUT OF A PLACE OF
PUBLIC WOlISHIP.

At on , A.. then being in a
cprtain place of public worship, to wit, (Describe the church, chapel, (etc.) ),
unlawfully did steal therein-one silver candle stick. of the goods and chattels
of , and that after committing the said theft, in the said
church (etc.), he the said A., did then and there unlawfully break out of the
said church (etc.).

BREAKING PLACE OF PUBLIC WORSHIP WITH INTENT TO
COMMIT AN INDICTABLE OFFENCE THEREIN.

At on , A., unlawfully did
break and enter a certain place of public worship to wit. [Describe the church.
chapel, or other place -of worship] with intent, then and there, unlawfully to
steal the goods and chattels of in the said church (etc.)
(or " with intent then and there to commit "n the said church, (etc.), an indictable
oirence to wit," [Describe the offence] ).

BURGLARY.

At on , about the hour of
twelve at night, A., unlawfully and burglariously did break and enter the
dwelling-house of B., there situate-l. with intent unlawfully and burglariously
to steal the goods and chattels of the said B., then and there being found in the
said dwelling-house, (or " with intent to commit. in the said dwelling-house, an
indictable offence, to wit," [Describe the offence]).

OR,
At on , about the hour of

twelve at night, A., unlawfully and burglariously did break and enter the
dwelling-house of B., there situated, with intent unlawfully and burglariously
lo steal the goods and chattels of the said B, then and there being found in the
said dwelling-house ; and he the said A., having so broken and entered and
then being in the said dwelling-house did unlawfully and burglariously steal
twelve silver forks and twelve silver spoons of the value of forty dollars, of the
goods anti chattels.of the said B., in the said dwelling-house then being found.

OR,

At on A., then being in the
dwelling-house of B., unlawfully did steal twelve silver forks and twelve silver
spoons of the value of forty dollars of the goods and chattels of the said B. in
the said dwelling-house, and the said A , being so as aforesaid in the said dwell-
ing-house and having committed the theft aforesaid, did afterwards, to wit, on
the day and year aforesaid, about the hour of twelve at night, unlawfully and
burglariously break out of the said dwelling-house.

HOUSE BnEAKING.

At on , A, unlawfully did
break and enter by day the dwelling-house of B, there situated, and. twelve
silver forks of the value of twenty dollars, the property of the said B., then and
therc being found therein, did then and there unlawfully steal.

OR.

At on , A, unlawfully did
break and enter, by day, tbe dwelling-house of B., there situated, with intent to
commit an indictable offence therein, to wit, to steal the goods then and there
being in the said dwelling-house.
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BREAKING SHOP, ETc.

At on , A, unlawfully, did
break and enter the shop of B., there situated, and five boxes of cigars of hie
value of twenty dollars, the property of the said B., then and there being found
therein, did, then and there, unlawfully steal.

OR.
At on , A., unlawlully dii

break and enter a certain building, there situated, and being within the curtilane
of and occupied with the dwelling-house of B., but not connected with or forming
part of the said dwelling-house either immediately or by means of any covered
or enclosed passage, and one horse of the value of seventy five dollars the
property of the said B., then and there being found in the said building, did then
and there unlawfully steal.

OR.
At on , A, unlawfullv did

break and enter the shop of B., there situated, with intent to commit an indict-
able offence therein, to wit, to steal the goods and chattels of the said B., then
and there being in the said shop.

OR.
At on , A, unlawfully lid

break and enter a certain building there situated and being within the curtilage
of and occupied with the dwelling.house of B., but not connected with or forming
part of the said dwelling-house either immediately or by means of any covered or
enclosed passate, with intent then and there the goods and chattels of the said
B., then being Îi the said building, unlawfully to steal

BEING FOUND IN A DWELLING-HOUSE BY NIGHT.

At on about the hour of twelve
at night A. unlawfully did enter ior " was in ") the dwelling-house of B., there
situated, with intent the goods and chattels of the said B. unlawfully to steal.

BEING FOUND ARMED WITH INTENT TO BREAK AND ENTER.

At on A., was found, by day,
unlawfully armed with a certain dangerous and offensive weapon (or " instru-
ment ") to wit, [Describe il] with intent to break and enter the dwelling-
house of B. there situated, and to commit therein an indictable offence to wit,
unlawfully to steal the goods and chattels of the said B. then being in the said
dwelling-house.

OR,
At on A., was found, by night,

unlawfully armed with a certain dangerous and offensive weapon (or " instru-
ment ") to wit [Describe il.] with intent to break and enter a certain building
of B. there situated, and.to commit therein an indictable offence, to wit, unlaw-
fully to steal the goods and chattels of the said B. then being in the said
building.

HAVING POSSESSION, BY NIGHT, OF HOUSl-BREAKING
INSTRUMENTS.

At on , A., was found, about
the hour of twelve at night, unlawfully and without lawful exctise, in possession
of certain house-breaking instruments, to wit, [/lescribe them].

BAVING POSSESSION, BY DAY, OF EOUSE-BREAKING
INSTRUMENTS, WITH INTENI.

At on . A., was found, by day,
unlawfully and without lawful excuse, in possession of certain house-breaking



STATEMENTS OF OFFENCES. 481

instruments to wit, [Describe them] with intent then and there to commit an
indictable offence, to wit, [Mention the of/ence].

BEING FOUND DISGUISED BY NIGHT.

At on , A., was found, by night,
unlawfully and without lawful exc.se, with his face masked (or "blackened ").

BEING FOUND DISGUISED, BY DAY, WITH INTENT.

At on , A., was found, by day
unlawfully and without lawful excuse, in a certain disguise, to wit, [Describe
the disguise] with intent then and there to commit an indictable offence, to wit,
[jMention the offence].

FORGERY.

At on A., unlawfully and know-
ingly did forge a certain document, to wit, [Describe the document by its usual
name, or, set forth a copy of il .] .

UTTERING A FORGERY.

At on A., knowing a certain
document, to wit, [Describe it] to be forged, did unlawfully utter (or -' use " or
- deal with," or ; act upon," or" attempt to use," etc.), the said forged docu-
ment, as if it were genuine.

COUNTERFEITING SEALS.

At on A.,unlawfullydidmake
and counterfeit a certain public seal, to wit, the public seal of the Dominion of
Canada.

UTTERING COUNTERFEIT SEALS.

At on A.. knowing a certain
seal. to wit, a seal purporting to be the public seal of the Dominion of Canada,
to be counterfeited, did unlawfully use the said counterfeited seal.

UNLAWFULLY PRINTING PROCLAMATION.

At on , A, unlawfully did
print a certain proclamation, to wit, [Describe it] and did then and there unlaw-
fully cause the sane to falsely purport to have been printed by the Queen's
Printer for Canada.

SENDING A FALSE TELEGRAM.

At on , A, unlawfully, and
with intent to defraud, did cause and procure a certain telegram in the words.
and figures following, [Set out the telegram] to be sent, (or " delivered,") to B., as.
being sent by the authority of C., knowing that it was not sent by such authority,
with intent that the said telegran should be acted on as being sent by the said C.

SENDING FALSE TELEGRAMS, OR LETTERS, WITH INTENT
TO INJURE OR ALARM.

At on , A, unlawfully and
with intent to injure (or "alarm "I B., did send (or " cause ' or "procure to
be sent") to the said B, a certain telegram (or " letter,") containing matter
which he the said A., knew to be false, to wit, a telegran (or - letter,") in the
words and figures following [Set out the lelegram or leller].
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COUNTERFELTING REVENUE STAMPS. (1)

At on , A., unlawfully and
ïCaudulently did counterfeit a certain revenue stamp, to wit, [Describe il].

SELLING COUNTERFEITED REVENUE STAMPS.

At on , A., unlawfully and
knowingly, did sell (or " expose for sale" or "utter" or "use") a certain
counterfeited revenue stamp, to wit, [Describe il].

FALSIFYING REGISTERS.

At on , A., unlawfully, did
destroy (or,, deface" or " injure ") a certain register then and there lawfully
kept as the register of births (or " baptisms," or " marriages," or " deaths," or

burials ") of the parish of

OR,

At on , A., unlawfully, did
insert in a certain register then and there lawfully kept as the register of births
[etc.], of the parish of a certain entry, known by him, the
said A., to be Salse, and relating to the birth (or " marriage''{etc.]) of

OR,

At , on A., unlawfully,did erase
from a certain register then and there lawfully kept as the register of births
(or , marriages " [etc.]), of the parish of a certain
material part of such register, to wit, [Describe the material pari erased.J

FALSELY CERTIFYING EXTRACTS FROM REGISTERS.

At on A., being a person au-
thorized and required by law to give certified copies of entries in a certain
register then and there lawfully kept as the register of births (or " marriages"
[etc.], of the parish of unlawfully did certify a
certain writing to be a true copy of (or " extract from ") a certain entry in the
said register, to wit, an entry of the birth (or " marriage " [etc.]) of

FALSE ENTRIES IN BOOKS RELATING TO PUBLIC FUNDS. (2)

At on A., in a certain book
of acoount kept by the Bank, in which said book were
then kept and entered the accounts of the owners of certain transferable stock,
[annuily or other public fund.] wilfully. unlawfully and with intent to defraud,
did make a certain false entry to wit, [Describe the false entry.]

FRAUDULENT TRANSFER OF STOCK.

At on , A , a transfer of a certain
share and interest of and in certain stock, [annuity or other public fund], trans.
ferable at the Bank, to wit, the share and interest of B., of
and in [Mention the amount and description of the stock, etc.], did unlawfully,
and with intent to defraud, make, in the name of C., he the said G. not being
then the true and lawful owner of the said stock [etc,], or any part thereof.

(1) See Article 435, ante, p. 410.
(2) See Article 440, ante, p. 412.

482



STATEMENTS OF OFFENCES. 483

MAKING FALSE DIVIDEND WARRANTS,

At on , A., being a clerk in the
employ of the Bank, unlawfully, and with intent to
defraud, did make out and deliver to one B., a certain dividend warrant for five
hundred dollars being a greater amount than the said B. was then entitled to,
the amount to which the said B. was then entitled being only three hundred
dollars.

FORGERY OF A TRADE MARK.

At on . , A., unlawfullyd<id forge
(or - cause to be forged "), a certain trade-mark, to wit, [Describe it].

FALSELY APPLYING A TRADE-MARK.

At on , A did unlawfully, falsely
apply (or " cause to be applied "i to certain goods, to wit, [Describe them] a
certain trade-mark to wit, (Describe il), (or " a mark so nearly resembling a
certain [rade mark to wit " Describe il], " as to be calculated to deceive.").

PERSONATION.

At on , A., unlawfully did
personate B., (or "the administrator," or 4 widow," or " next of kin of the late
C.,"' or " the wife of D."), with intent then and there and thereby fraudulently
to obtain [Describe the money or properly intended tqo.b obtained].

PERSONATION AT AN EXAMINATION.

At on , A., unlawfully, falsely
and with intent to gain an advantage for himself, (or " one B."1, did personate
C., a candidate at a competitive (or , qualifying") examination held under
authority of law, (or " in connection with the McGill College University,'of
Montreal.")

OR.

At on ,A, unlawfully falsely
and with intent to gain an advantage for himself, (or" one B."), did procure
himself (or " the said B.'!) to be personated as C., a candidate at a competitive,.
(or " qualifying ") examination, held under authorily of law, (or " in connection
with the University of Laval, at Montreal.")

PERSONATING AN OWNER OF STOCK.

At on , A unlawfully, falsely
and deceitfully did personate B., the owner of a certain stiare and interest in
certain stock, (annuity or other public fund] to wit, [Give the amount anct
description of the said stock, etc.J, then -transferable at the

Bank, and did, thereby, and by means of such personation, then and there
transfer (or " endeavor te transfer,") the said share and interest of the said B.,.
in the said stock, [etc.], as if he the said A. were the lawful owner thereof

ACKNOWLEDGING AN INSTRUMENT IN A FALSE NAME.

At on , A., did, before the Court
of Queens Bench for the province of Quebec, sitting in and for the District of
Montreal, (or "the Honorable Mr Justice -"[etc.]), unlawfully, and without
lawful authority or excuse, acknowledge in the name of B., a certain recogni-
zance of bail, (or " cognovit actionem " [etc.]), to wit, [Describe the instru-
ment and the cause, action, or proceeding Io which il relates.].
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COUNTERFEITING CURRENT SILVER COINS.

At on A. did unlawfully make
(or " begin to make ") and counterfeit twenty pieces of false and counterfeit
coin resembling ýor " apparently intended to resemble and pass for ") current
silver dollars (or " half dollars." or " ten cent pieces ").

BUYING, SELLING, OR DEALING IN COUNTERFEIT COIN.

At on A., did unlawfully ani
without lawful authority or excuse, buy (or " sell," or " receive," or", pay,"
or" put off ") twenty pieces of false and counterfeit coin, resembling (or " ap-
parently intended to resemble and pass for ") current silver dollars, at and for a
lower rate and value than tfte same imported (or " were apparently intended to
import.).

IMPORTING COUNTERFEIT COIN.

At on , A., did unlawfully and
without lawlÙl authority or excuse, import and receive into Canada twelve
pieces of false and counterfeit coin resembling (or "apparently intended to
resemble and paes for ") current silver dollars, he the said A. then and there weil
knowing the same to be counterfeit.

EXPORTING COUNTERFEIT COIN.

At on , A., did unlawfully
without lawful authority or excuse, export from Canada, twelve pieces of false
and counterfeit coin resembling (or " apparently intended to resemble and pass
for ") current silver dollars, he the said A. then and there well knowing the same
to be counterfeit.

MAKING COINING INSTRUMENTS.

At on , A., unlawfully and
without lawful authority or excuse, did make, (or " mend," or " begin or procced
to make or mend ") one puncheon tor " counter poncheon " [etc ] ), in and upon
which there was then made and impressed (or," which would make and impress "
or " which was adapted and intended to make and impress ") the figure and
apparent resemblance of one of the sides, to wit, the head-side of a current silver
dollar.

OR,
At on , A., unlawfully and

without lawful authority or excuse, did make (or " buy," or " sell," or " have in
his possession ") one edger (or "edging tool," or I collar " [etc.]), adapted and
intended for the narking of coin round the edges with letters (or - grainings,"
[etc.]), apparently resembling those on the edges of current silver dollars, lie, the
said A., then well knowing the same to'be so adapted and intended.

BRINGING COINING INSTRUMENTS INTO CANADA.

At on , A., unlawfully, know-
ingly and withont lawful authority or excuse, did convey out of Her Majesty's
Mints into Canada, one puncheon (or " counter-pancheon," or "matrix " [etc.])
used or employed in or about the coining of coin.

CLIPPING CURRENT COIN.

At on , A., did unlawfully
impair (or " diminish," or "lighten "), twelve pieces of current silver coin
called dollars, with intent that each of the said twelve pieces so impaired, (or
" diminished," or lightened ") inight pass for a current silver dollar.
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DEFACING, AND TENDERING CURRENT COIN, SO DEFACED.

At on , A., unlawfully-did
deface one piece of current silver coin, called a dollar, by then and there stamping
thereon certain names (or" words "). to wit, , and did afterwards
unlawfully tender the said current silver coin, so defaced as aforesaid.

POSSESSING COUNTERFEIT COIN, WITH INTENT.

At on , A., irnlawfully, had in
his custody and possession twelve pieces of counterfeit coin resembling (or
" apparently intended to resemble, and pass for ") current silver dollars, with
intent to utter the same, he the said A. then well knowing the same to be
counterfeit.

COUNTERFEITING CURRENT COPPER COIN.

At on , A., unlawfully, did
make and counterfeit two hundred pieces of false and counterfeit coin resembling
(or " apparently intended to resemble and pass for" ) the current copper çOin-
called a one cent piece.

COUNTIERFEITING FOREIGN COIN.

At on , A., unlawfull%., did make
for " begin to make ") and counterfeit coin resembling (or" apparently intended
to resenble and pass for") the silver coin of a foreign country, to wit, the silver
coin of the United States of America, called a dollar.

BRINGING COUNTERFEIT FOREIGN COIN INTO CANADA..

At on , A., unlawfully and
without lawful authority or excuse, did bring into (or "receive in ") Canada.
twenty pieces of false and counterfeit coin resembling (or " apparently intended
to resemble and pass for ") the silver coin of a foreign country, to wit, the silver
coin of the United States of America called a dollar, he the said A then well
knowing the same to be counterfeit.

UTTERING COUNTERFEIT COIN.

At on , A., unlawfully, did
utter to B., one piece of counterfeit coin resembling (or" apparently intended to
resemble and pass for") the current silver coin called a dollar, he the said A.
then well knowing the same to be counterfeit.

UTTERING LIGHT COIN.

At on , A., unlawfully, did
utter as being current a certain silver coin, to wit, a silver dollar of less than its
lawful weight,'he the said A. then well knowing the said coin to have been
impaired, (or " diminished " or "lightened ") otherwise than by lawful wear.

UTTERING UNCURRENT COIN.

At on , A., unlawfullv, and
with intent to derraud, did utter, as being a current silver dollar, a certain silver
coin, not being a current silver coin but resembling in size figure and color a
current silver dollar, and being of less value than a current silver dollar.

485
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UTTERING MEDALS, ETC., AS CURRENT COIN. (1)

At on , A.. unlawfully and
with intent to defraud, did utter as being a current silver dollar, a certain
medal, (or - piece of metal ") resembling, in size figure and color, a current
silverdollar, and being of less value than a current silver dollar.

UTTERING COUNTERFEIT COPPER COIN.

At on , A , unlawfully, did
utter to B., one piece of c~ounterfeit coin resembling (or " apparently intended to
resemble and pass for ", the current copper coin called one cent, he the said A.
then well knowing the same to be counterfeit.

ARSON.

At on , A., unlawfully, wil-
fully, without legal justification or excuse, and without color of right, did set tire
to a certain building, to wit, a dwelling-house belonging to B., and situated in

aforesaid.

OH,

At on , A., unlawfully, wil.
fully, without legal justification or excuse, without color of right, and with
intent to defraud, did set fire to a certain building, to wit, a store situated in

aforesaid and belonging to him the said A.

OR,

At on , A., unlawfully, wil-
fully, without legal justification or excuse, and without color of right, did set lire
to a certain stack of vegetable produce (or " of minerai " or " vegetable fuel ")
to wit. [Bescribe the stack] belonging to B.

OR,

At on , A., unlawfully, wilfully,
without legal jnstification or excuse, and without color of right, did set tire to a
certain mine (or "well of oil," or " sbip ") to wit, [Describe il] belonging to B.

OR,

At on , A., unlawfully, wilfully
without legal justification or excuse, and without color of right, did set tire to
certain timber (or "materials ") to wit, [Mention the quantity and description
of the timber, or materials], placed in a certain shipyard, to wit,

for building (or "repairing " or , fltting out ") a certain ship, to wit,
[Mention the ship].

ATTEMPT TO COMMIT ARSON.

At on , A., unlawfully, wilfully,
without legal justification or excuse, and without color of right. did attempt to
set fire to a certain building, to wit, a dwelling-house belonging to B., and
situated in aforesaid.

WIFULLY SETTING PIRE TO CROPS, ETC.

At on , A.. unlawfully, wilfully,
without legal justification or excuse, and without color of right, did set fire to a

(1) See Article 475 (b), ante, p. 431.
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certain crop (or " wood," or " forest," or " coppice," or " plantation " or " heath "
or -gorse," or " furze," or " fern ") to wit, (Describe the crop, [etc.]), the property
of B.

WILFULLY SETTING FIRE TO TREES, ETC.

At on , A, unlawfully, wilfully,
without legal justification or excuse, and without color 'of right, did set lire to
certain trees (or " lumber," or " tim ber," or "logs," or " floats " or "booms,"
etc.), to wit, rDescribe and give the situation of the trees, etc.], the property of
B., and did tfiereby injure (or " destroy ") the same

NEGLIGENTLY SETTING FIRE TO FOREST, ETC.

At on ,A., negligently, recklessly,
and with wanton disregard of consequences, (or "in violation of a certain pro-
vincial law, to wit, "), did unlawfully set fire to a certain
forest (or" tree," or " manufactured lumb'er," etc.), situated (or " being ") on
the Crown domain (or "land leased or lawfully held for the purpose of cutting
timber," etc.), so that the said forest [etc.], was injured (or " destroyed.")

PLACING OR THROWING EXPLOSIVES WITH INTENT TO DESTROY
A BUILDING, ETC.

At on , A., unlawfully, wilfully,
without legal justification or excuse, and without color of right, did place near
(or " throw into ") a certain building (or '- ship ") to wit, [Describe thle building
or ship] a certain explosive substance, to wit, five pounds of gunpowder, with
intent, thereby, then and there, to destroy (or " damage ") the said building (or
"ship.")

MISCHIEF ON RAILWAYS. (1)

At on , A., unlawfully and in
a manner likely to cause danger to valuable property, to wit, to a certain
engine and certain cars of the Canadian Pacific Railway, on their railway at

aforesaid, did displace a rail (or "sleeper," etc.), on and
belonging to the said railway.

OR,
At on ,A., did unlawfully

imake a false signal on (or -near ") the railway of the Grand yrunk Railway
Company at aforesaid, in a manner likely to cause danger
to valuable property, to wit, to a certain engine and certain cars of the said
Grand Trunk Railway Company, on their said railway.

MISCHIEF ON RAILWAYS WITH INTENT. (2)

At on , A., did unlawfully break
and injure a rail (or a sleeper") on and belonging to the railway of the Grand
Trunk Railway Company, at aforesaid, with intent thereby then
and there to cause danger to a certain engine and certain cars of the said Crand
Trunk liailway Company on their said railway.

WILFULLY REMOVING MARINE SIGNALS.

At on , A., unlawfully, wilfully,
without legal justification or excuse, and without color of right, did alter,
<or " remove," or " conceal, ") a certain signal (or I buoy ") used upon the river
St Lawrence, for the purposes of navigation.

(1) See Article 489, ante. p. 438.
(2) See clause 2 of Article 489. anie, p. 439.
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WILFULLY, INJURING BOOMS, etc.

At on A., unlawfully, wilfullv,
without legal justification or excuse, and without color of right, did break ( or
" injure ", (or " cut ", or " loosen ", or " remove "', or " destroy"), a certain dam
(or " pier ", or" slide ", or " boom ", or " raft ", or - crib of timber "), the pro-
perty of B.

MISCHIEF TO MINES.

At on A, did unlawfully
cause a quantity of water (or" earth," or " rubbish ") to be conveyed into a
certain mine (or - well of oi ") to wit, [Describe il], the property of B., with
intent thereby then and there to injure (or , obstruct the working of ") the said
mine (or " well of oi").

OR,

At on A., unlawfully did da.
mage the shaft (or " a passage " or a certain mine for " well of oit "), to wit,
[Describe il], the property of B., with intent thereby then and there to injure (or
"obstruct the working of ") the said mine (or - well of oil "j.

OR,

At on A., unlawfully, did da-
mage (or " unfasten ") a certain rope (or 'chain " or .'tackle") used in a certain
mine, to wit, [bescribe il), the property of B. with intent, thereby, then and there
to render the same useless, and with intent, thereby, then and there to injure (or
"obstruct the working of ") the said mine.

WILFULLY DESTROYING A BOUSE, ETC., AND ENDANGERING
LIFE. (I)

At on , A., unlawfully, wilfully,
hout legal justification or excuse, and without color of right, did by.means

wit n explosion destroy (or " damage '" a certain dwelling-house lor - ship," or
" boat ") to wit, [Describe il], the property of B., there being certain persons to
wit, C., and D., then in the said dwelling-house [etc.], and the said destruction
'or." damage ") did then and there cause actual danger to life.

WILFTULLY DESTROY[NG A RIVER BANK, ETC., AND CAUSING
DANGER OF INUNDATION.

At on , A, unlawfully, wilfully,
without legal justification or excuse, and without color of right, did destroy, (or
- damage ") the bank (or" dyke ") of a certain river called the river St. Lawrence,
whereby and by means whereof there was actual danger of inundation.

WILFULLY DESTROYING BRIDGES.

At on ,A., unlawfully, wilfully,
without legal justification or excuse, and without color of right, did destroy (or
"damage ") a certain bridge (or " viaduct." or i aqueduct ") situated in

aforesaid, and over (or " under ") which a certain highway (or
"railway," or " canal ") to wit, [Describe il]. passes, and the said destruction
(or "damage "i was so done by the said A., with intent and so as to render the
said bridge (or "viaduct" or " aqueduct," or "highway," or "railway " or
"canal ") dangerous and impassable.

(1) See Article 499, ante, p. 442.
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WILFULLY DESTROYING OR DAMAGING A RAILWAY.

At on , A., unlawfully, wilfully,
without legal justificaton or excuse, and without color of right, did destroy (or
" damage ") a certain railway, to wit, (Descrthe il] with intent to render and so
as to render the same dangerous and impassable.

DESTROYING A WRECKED SHIP.

At on , A., unlawfuliy, wilfully,
without legal justillcation or excuse, and without color of right. did destroy (or
"damage ") a certain ship, to wit, [Describe il], which was then and there in
distress (or " wrecked.")

WILFULL.Y DESTROYING CATTLE, ETc.

At on , A., unlawfully, wilfully,
without legal justification or excuse and without color of right. did destroy (or
a damage ") one cow, the property of B., by then and there killing (or " maiming,"
or "poisonmg," or " wounding ") the said cow.

WILFULLY DAMAGING A SHIP WITH INTENT TO DESTROY OR
RENDER IT USELESS.

At on A, unlawfully. wilfully,
without legal justification or excuse, and without color of right, did damage a
certain ship, to wit, [Describe il] with intent to destroy (or I render useless")
the said ship.

WILFULLY DAMAGING A CANAL, Erc.

At on A.,'unlawilly, wilfully,
without legal justification or excuse, and without color of right, did damage a
certain canal (or" navigable river ") to wit, [De.scribe il] by then and there
interfering with and breaking down the flood-gates (or "sluices"? thereof, with
intent and so as thereby, then and there, to obstruct the navigation thereof.

WILFULLY DAMAGING THE SLUICE OF A PRIVATE WATER.

At on A , unlawfully, wilfully,
without legal justification or excuse, and without color of right, did damage
(or " destroy ") the flood-gate (or " sluice ") of a certain private water, to wit,
the fish pond of B., situated in aforesaid, with intent to
take (or I destroy,"I (or" se as to cause the loss or destruction of "j the fish
therein.

DAMAGING A PRIVATE FISHERY.

At on A , unlawfully, wilfully,
without legal justification or excuse, and without color of right, did damage a
oertain private fishery (or "salmon river"I, by puttinginto it a large quantity of
lime, with intent, thereby, then and there to destroy the fish then and there
being therein.

WILFULLY DESTROYING GOODS IN PROCESS OF MANUFACTURE.

At on A., unlawfully. wilfully,
without legal justification or excuse, and without color of right, did destroy
for" damage ") certain goods, to wit, [Describe them] the property of B., 'and
then being in process of manufacture, with intent thereby then and there to
render the same useless.
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WILFULLY DAMAGING MANUFACTURING MACHINES.

At on A., unlawfully,wilfully,
without legal justification or excuse, and without color of right, did damage
(or " destroy ") certain agricultural (or I manufacturing ") machines, to wit,
[Describe them],.the property of B., with intent thereby then and there to render
the same useless.

WILFULLY DAMAGING OR DESTROYING TREES IN A PARK, ETC.

At on A , unlawfully, wilfully,
without legal justification, and without color of right, did damage, (or " destroy ")
two fir trees the property ot B., then growing in a certain park, (or " pleasure
ground," or " garden,". or " land adjoining and belonging to the dwelling.
house ") of the said B., thereby then and there injuring the said trees to an
extent exceeding in value the sum of five dollars. '

WILFULLY DAMAGING A POST LETTER BAG, ETC.

At on A., unlawfully, wilfully,
without legp1 justification or excuse, and without color of right, did damage lor
"destroy ") a certain post-letter bag (or , post-letter ") the property of the
Post-master General.

WILFULLY DAMAGING A STREET LETTER BOX.

At on A., unlawfully, wilfully,
without legal justification or excuse, and without color of right, did damage
(or I destroy,") a certain street letter box (or " pillar box ") established by au-
thority of the Postmaster-General for the deposit of letters and other mailable
matter.

WILFULLY DAMAGING A PARCEL SENT BY POST.

At on A., unlawfully, wilfully,
without legal justification or excuse, and without color of right, did damage
(or "destroy,") a certain parcel sent by parcel post, the property of the Post-
master General.

WILFULLY DAMAGING, BY NIGHT, PROPERTY TO AMOUNT
OF TWENTY DOLLARS.

At on A., unlawfully, wilfully,
without legal justification or excuse, and without color of right, did damage,
(or " destroy,") by night, seven birch trees, the property of B , then growing in
a plot of land belonging to the said B., thereby then and there injuring the said
trees to the amount of twenty dollars.

OR,

At on , A., unlawfully, wilfully,
without legal justification or excuse, and withoutcolor of right, did damage (or
" destroy "), by night, thirty five patterns for the making of waterproof coats, the
property of B., thereby then and there injuring the said patterns to the amount
of twenty dollars.

WILFULLY DESTROYING, BY DAY, PROPERTY TO THE AMOUNT
OF TWENTY DOLLARS.

At on , A., unlawfully, wilfully
without legal justification or excuse, and without color of right, did damage (or
"destroy "), by day, one crate of crockery and glass ware, the property of B,
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thei'eby then and there injuring the said crockery and glass ware o the amount
of twenty dollars.

WILFUIL INJURIES TO POLL-BOOKS, E-rc.

At on , A., unlawfully, wilfully,
without legal justification or excuse, and without color of right, did destroy,
(or " injure " or " obliterate ", a certain writ of election, (or - return to a writ
of election," or « poll-book," or " voters' list," or " ballot," [etc.] ) to wit,
[Describe the election wril, etc.] prepared and drawn out according to a certain
law in regard to Dominion (or " provincial," or 4 municipal " or " civic ")
elections, to wit, the Act [Cite the Act applying to the case in hand].

OR,

At on , A., unlawfully, wilfully,
without legal justification or excuse, and without color of right, did make (or
- cause to be made") a certain erasure [etc.], to wit, [Describe il] in a certain
writ of election [etc.], to wit, [Describe ti] prepared and drawn out according to a
certain law in regard to Dominion [etc ] elections, to wit, the Act [Cile the Act
which is applicable Io the case in hand].

INJURIES TO BUILDINGS BY TENANTS.

At on ,A., being then possessed
of a certain dwelling-house situated in aforesaid, and then
held by him the said A., as tenant thereof, for an unexpired term of three years,
did unlawfully, wilfully, without legal justification or excuse, without color of
right, and to the prejudice of B , the owner thereof, pull down and demolish the
said dwelling-house.

WILFULLY DESTROYING TREES AFTER TWO PREVIOUS
CONVICTIONS. (1)

At on . A , unlawfully, wilfully,
without legal justification or excuse and without color of right did damage (or
e destroy ") one shrub, so that the injury done by such damage (or , destruction ")
amounted to the value olffifty cents, the said shrub being the property of B., and
then growing in a certain plot of land situated and being in
aforesaid: And the said jurors say, that, heretofore, to wit, at
on , (before the committing of the hereinbefore mentioned offence),
the said A. was duly convicted, before C., one of fier Majesty's Justices of the
Peace for the District of of having at on

[Sel out the offence forminq the basis of the /irsl conviction], and was
adjuged, for his said ofrence, to pay, [etc.], and, in default of payment, [etc.], to
be imprisoned, [etc.]: And the said jurors further say, that heretofore, to wit, at

on (before the committing or
the firstly hereinbefore mentioned offence. but after the next hereinbefore
mentioned conviction), the said A. was again duly convicted before D., one of
Her Majesty's Justices of the Peace for the District of
of having at on [Set oui the
second conviction] : And so the jurors aforesaid say, that, on the day and. year
first aforesaid the said A., unlawfully wilfully without legal justification or
excuse and without color of right, did damage (or " destroy ") the said shrub,
aud did thereby do injury amounting to the value of filty cents, after having
been twice convicted of the like offence of wilfully damaging (or -, destroying ")
a shrub, (or " tree " [etc.]), and doing injury amounting to the value of at least
twenty five cents.

(1) See comments and authorities under Art. 478, ante, p. 432, as to second
offences. And see, also, Articles 628 and 676, post.
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WILFULLY DAMAGING OR DESTROYING VEGETABLE PRODUCTIONS
GROWING IN A GARDEN, ETC. (1)

At on , A., unlawfully, wilfully,
without legal justification or excuse, and without color of right, did damage (or
" destroy ") fifty cauliflowers, the property of B., then growing in a certain
garden of the said B., situated in aforesaid : And the
said jurors say, that, heretofore, to wit, at on

ibefore the committing of the hereinbefore mentioned offence), the
said A. was duly convicted before C., one of Her Majesty's Justices of the Peace,
for the District of of having at on

[Set oui the o|fence forming the basis of he first con.
viction], and was adjuged, for bis said offence, to pay [etc.], and in default or
payrnent [etc.], to be imprisoned [etc.]: And so the jurors aforesaid say, that on
the day and year first aforesaid that A. did unlawfully wilfully, without legal
justification or excuse and without color of right. damage (or " destroy ") the
said forty caulillowers after having been previously convicted of the like offence
of wilfully damaging (or " destroying ") vegetable productions in a garden [etc.]

COMBINATION IN RESTRAINT OF TRADE.

At . on A., unlawfully conspired,
combined, agreed and arranged with B., C., and D., and with the

Company, to unduly limit the
facilities for transporting. (or" producing," or " supplying," or . storing,' or
1 dealing in " or " manufacturing,") cotton goods [etc.], a subject of trade and
commerce.

OR,
At on A , unlawfully conspired

combined, agreed, and arranged with B. C., and D., and with the
Company, to uuduly prevent and

lessen competition in the production (or " manufacture," or " purchase," or
, Barter," or " sale," or -- transportation," or " supply," of woollen goods

[etc.], a subject of trade and commerce.

CRIMINAL BREACH OF CONTRACT.

At on A.. unlawfully, and wil-
fully did break a certain contract, to wit, [Describe il]. theretofore made by
him, well knowing (or " having reasonable cause to believe ") that the probable
consequences of bis so doing would be to endanger human life (or " cause
serious bodily injury," or " expose valuable property to destruction," or -seri-
ous injury.").

INTIMIDATION.

At on A., and B.. unlawfully,
and without lawful authority, did use violence to (or " injure the property of ")
C., by [Describe the personal violence or the irjury to properiy, (as the case
may bei]. with a view to compel the said C. to employ D., E., and F., whom he
the said C. had a lawful right to refuse to employ (or « to compel the said C. to
discharge from and refuse to keep in bis employ G , and-B., whom ho the said
C. had a lawful right to retain in bis employ.")

OR,
At on A., B., and C., being

workmen in the employ of D., unlawfully, wrongfully and without lawful au-

(1) See comments and authorities under Art. 478, ante, p. 432, as to second
offences. And see Articles 628 and 676, post, as to Indictment and Procedure.
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thority did, by means of tnreats of using violence to (or " of injuring the pro-
perty of ") the said D., then and there intimidate the said D., with a view to
compel the said D. to raise and advance the wages of them the said A., B.,
and C.

OR,
At, on A., and B., unlawfully,

wrongfully, and without lawful authority, did persistently follow C., from
place to place, with a view to compel the said C., to cease working for D., he
the said C. having a lawful right to continue to work for the said D.

INTIMIDATION, BY PICKETING.

At on . and on divers other
days before and since that date, A., and B., unlawfully, wrongfully, and without
lawful authority, did beset and watch the building, workshop, and premises of
C., where D. was then working in the employ of the said C, with a view to com-
pel the said D. from working in the employ of the said C., he the said D. having
a lawful right to continue to work in the employ of the said C., (or -with a
view to compel the said C. to discharge and to discontinue employing the said
D., he the said C. having a lawful right to continue the said D. in his employ.").

INTIMIDATION, BY ASSAULTS OR THREATS, IN PURSUANCE
OF AN UNLAWFUL COMBINATION. •

At on , A., B., and G., having,
before then, unlawfully conspired, combined, confederated and agreed together
to raise the rate of wages, then usually payable to workmen, in a certain trade,
business and manufacture, to wit, the trade, business and manufacture of brass
founding (or I calico printing." or " cotton spinning " or " silk weaving " or
" engine making " or " cigar making," or" brickmaking," [etc ]), did, then and
there, in pursuance of the said conspiracy, unlawfully make an assault upon (or
"se violence " or " threats of violence to ") B., with a view to hinder him from
working or -' being employed ") at such trade, business, and manufacture.

CONSPIRACY TO COMMIT AN INDICTABLE OFFENCE.

At on , A., B.. and C., unlawfully,
did conspire, combine, confederate and agree together to commit a certain
indictable ollence, to wit, the crime of arson. (or- burglary " or "aggravated
assault," or " rape " or , forgery," [etc ]), by then and there conspiring, combin
ing, confederating, and agreeing together to unlawfully [etc.] set lire to (or
"unlawfully break and enter " or [etc.] ), [Describe the crime agreed upon and
mention the properly or person, or both, -as the case may be), to be affected
thereby.] (A count maybe added setting out the overt acts of the conspiracy. ( 1)

CONSPIRACY TO BRING FALSE ACCUSATION OF CRIME. (2)

At on , A., B., and M., B., his
wife, C. D., and E. F., unlawfully did conspire, combine, confederate and agree
together to prosecute G. H., for an alleged offence. to wit. upon a false charge
and accusation falsely charging and accusing that he the said G. H., had, then,
lately before, unlawfully'assaulted, ravished and carnally known the said M. B.,
withont her consent, they the said A. B., M. B., C. D , and E. F., then well
knowing the said G. H.. to be innocent of the said alleged offeace.

(1) For counts setting out the overt acts, see next form. Although, in an
indictment for conspiracy, it is usual.to set out the overt acts, that is, those acts
which the conspirators or any of then may have done towards carrying the
common purpose into effect, it is not essential ; for the conspiracy itself is theegence. (See cases cited at p. 337, ante.)

(2) See Article 152, ante, p. 9@.
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And the said jurors further present that, afterwards, at aforesaid,
on the day and year aforesaid, the said A. B., and M. B, his wife, C. D., and E.
F., in pursuance of their said conspiracy, did attend together before J. N.,
Esquire; one of Her Majesty's Justices of the Peace for the District of
to whom they, the said A. B., and M. B., his wife, C. D., and E. F., did, then and1
there, make the said false charge and accusation, falsely charging and accusing
the said G. H.. with and of the rape aforesaid; and, then and there. before the
said J. N., she the said M. B., in the presence of and in company with the said
A. B., C. D., and E. F., and in further pursuance of the said conspiracy, did
make her written and -sworn in rmation and complaint, falsely charging and
accusing that the said G. H., 'bad, then, lately b>efore. unlawfully assaulted,
ravished, and carnally known her, the said M. B., without her consent.

And the said jurors further present, that, afterwards, to wit, in the Court of
Queens Bench [or (name the Court), as the case may be] of the province of,

holden at in and for the district (or - county ") of
on , in the year aforesaid, they

the said A. B., and NI. B., bis wife, C. D., and E F., in further pursuance of their
said, conspiracy, did cause anti procure to be Ifalsely laid and exhibited, hefore
the Grand Jury then and there sworn before the said Court, a bill of indictment
falsely charging and accusing the said G. H , with and of the rape aforesaid;'
which saiq bill of indictment was by the said Grand Jury, then and there,
returned into the said Court, thus endorsed ;-" No Bill."

ATTEMPT TO COMMIT AN INDICTABLE OFFENCE.

At on , A., unlawfully did
attempt to unlawfully steal one gold watch of the value of sixty five dollars
of the goods and chattels of B. (1)

OR,

At on , A., -unlawfully, did
attempt, by false pretences, to obtain from B, one horse of the value of seventy
dollars, the property of the said B., with intent t defraud.

OR,

At on A., unlawfully, did soli.
cit and advise B. to unlawfully steal one piano of the goods and chattels of C.,
whereby he the said A., did unlawfully attempt to commit the indictable
qffence of theft.

OR,

At on , A., unlawfully, did
attempt to commit the indictable offence of bigamy (or " burglary " [etc.]), by
then and there. [Sel oui the means used in making the allempi.]

ACCESSORY AFTER THE FACT INDICTED WITH THE PRINCIPAL
OFFENDER.

(After charging A., as the principal offender, w;t/h the pricipal offence,
proceed thus) :-

And the said jurors further present that, C, well knowing the said A. to have
done and committed the said offence, as aforesaid, did, after the same was so
done and committed as aforesaid, to wit, on the day and year aforesaid, unlaw-
fully receive, comfort and assist him, the said A., in order to enable him to
escape.

(1) See pp. 129, 250, 251, 252. 257 and 485, anlte, for forms of indictment for
attempts, in cases of Sodomy, Murder, Suicide, Rape, Defilement of Girls, and
Arson.
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ACCESSORY AFTER THE FACT, INDICTED ALONE, THE PRINCIPAL
OFFENDER HAVING BEEN CONVICTED.

(Afier stating the principal offence and lite principal offender's conviction,
proceed thus):-

And the said jurors further present, that C., well knowing the said A. to have
done and commited the said offence, as aforesaid. did, afler the sane was so
done and committed, as aforesaid, to wit, on the day and year aforesaid, unlaw-
fully receive, comfort, and assist him, the said A., in order to enable him to escape.

TABLE OF OFFENCÉS UNDER TITLE VI.

INDICTABLE OFFENCES.

Theft of things under seizure (1) .....

Killing cattle, with intent to steal the
carcase, etc. .......................

Theft by Agent.......................

Theft by holder of power of attorney..

Misappropriating money, etc., held
under direction.................

Frandulent concealment of gold, etc.
by mining partner.................

Receiving stolen property (1). . ...
Receiving stolen post-letter, etc.......
Thefts by clerks, servants, l3ank

employees, Government and other
officias .......................

Public servants refusing to deliver up
books, etc......................

Theft by tenant or lodger. .... . .... .
Stealing a will...... .... ...... .....
Stealing a document of title..........
Stealing judicial or offcial documenta
Stealing post letter bags, etc.
Stealing a post letter, etc...........
Stealing other mailable matter.
Unlawfully opening a post-letter,

etc.................................
Stealing election documents (8).. .... .
Steaiing railway, tramway, or steamer

ticKet.........................

PUNISHMENT.

Seven years; 2nd of-
fence, ten years.......

Fourteen years., ......

Fourteen years.........

Fourteen years. . ......

Fourteen years.... ....

Two years..............
Fourteen years ........
Five yeara ......... ...

TRiBUNAL.

Either Sup. Ct. Cr.
Juris., or GenL or
Quar. Sess...

do

do

do

do

do
do
do

Fourteen years......... do

Fourteen years......... do
Two years & four years., do
Life....... . . . do
Three years............ do
Three year ............ do
Life.................... do
Seven years ........... do
Five years ............. do

Five years........ ..... do
Fine,or seven yrs,or bothl do

Two years...... ....... do

S1) It will be seen that under Art. 783, posi, whenever a person is charged
before a magistrate with having committed theft, or obtaining property by false
pretences or receiving stolen property, and the value of the property in question
does not exceed ten dollars the magistrate may, subject to the provisions of
Part Lv, try the charge summarily.

(2) Seo sec. 89 (which is unrepealed) of R.S.C., c. 35, set out at p. 304, ante.
(3) The fine is in the discretion of the Court.

ART.

307
331
308
320
309
320
310
320
312
354
314
315
319

321

322
323
1ti
325
326
327
328
(2)

329
330

OFFENCE.
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TABLJE OF OFFENCES UNDER TITLE VL.-Continued.

INDICTABLE OFFENCES.

No. ART. OFFENcE. ,UNIsHMENT. TRIBUNAL.

331 Stealing cattle. (1) .. ............

334 Stealing oy'sters or oyter brood.......
334 .lredging ms oyster beds ..............
335 Stealingfixtures in buildings or lands.
336 Stealing trees, etc.,' worth $25 . . .
336 Stealing trees, etc., worth $5, in a

garden, etc ...... .................
337 Stealing a tree, etc., worth 25c. after

two other convictions. .............
338 Fraudulently taking, etc , drift timber,

etc........ ....................
341 Stealing plants, etc., in a garden after

one other conviction................
343 Stealing ores of metals, etc ...........
344 Stealing from the person .......
345 Stealing in a dwelling.house.. ....
346 Stealingby picklocks, etc............
347 Stealing goods in process of manu-

facture ....................... .....
348 Fraudulent disposal of goods entrusted

to manufacture.......
349 Stealing from Phips, wharves, etc.....
350 Stealing wreck........ ...........
351 Stealing fromn a railway station, or

ongine, etc.........................

Q Fraudulently destroying a will.......
Fraudulently destroying other docu-

m ents......,.......................
Fraudulent concealment of property .
Bringing stoen property into Canada..
Stealing in cases not otherwise pro-

vided for (2> ......................
Obtaining by false pretences (3).......
Obtaining execution of valuable secu-

r;ty by false pretence...............
Falsily pretending to send money, etc.,

in a post-letter-..... .............. ,
Obtaining passage by false ticket....
Crininal breach of trust..............
False accounting by a director or

official of a corporate body.... .....
lFraudulent preference by a bank pre-

aident, director, etc. ...............
False bank returns etc., by bank

officials .... .. ................
Unlawfully using the title of l Bank,"

etc............................

Fourteen years .......

Seven years .....
Three months..........
Seven years............
Two years. ....... .

Two years .............

Pive years.............

Three years...... .....

rhree years............
Two years..............
Fourteen years .........
Fourteen years, ........
Fourteen years .........

Pive years ............

Two years...........
Fourteen years.........
Seven years............

Fourteen years.........
Life............ . .....

Three years...........
Twoyears...........
Seven years............

Seven y. 2d offence,ten y.
Three years............

Three years............

Three years ...........
Six montha.............
Seven years ............

Soyen years............

Two years...........

Pive years.............

Fine $1000, or five years

Either Sup. Ct. Cr.
Juris., or Gen). or
Quar. Sess........

do
do
do
do

do

do

do

do
do
do
do
do

do

do
do
do

do

do

do
do
do

do
do

do

do
do
do

do'

do

do

do

i) This means live cattle. The stealing of a dead cow, etc., is punishable
under Art. 356, by seven years.

(21 Art. 357 provides that when the value of property stolen exceeds $200, two
years shaIl be added to the punishment.

(3) Under Art. 783, when a person is charged with obtaining by false pretences
property not exceeding $10 in value,the Magistrate may try the charge summarily.

(4) See secs. 97 and 99 (unrepealed) of the Bank Act, R.8.C., c. 31, set out at
pp. 325, 326, ante.

(5) See Secs. 100 and 101 (unrepealed) of the Bank Ac, set out at p. 326, ans.

353

354
355
356

359
360

361

362
363
364

(4)

(4)

(5)
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TABLE OF OFFENCES UNDER TITLE VI.-Continued.

INDICTABLE OFFENCES.

No. ART.

Making false Prospectus or statement,
by promoter or director, etc., of
Company ..................... ....

False accounting by clerk or servant.
False statement by public officer......
Fraudulent transfer by a debtor......
Fraudulent falsification ofbooka by a

debtor. ... ....................
Concealing encumbrances, etc.......
Frauds in respect of registration of

titles ............... ..............
Fraudalent sales of real property.....
Fraudulent hypothecation of real pro-

perty ..... ............... ........
Fraudulent seizures ofland, in Quebec
Fraudulent dealings in mined gold

or silver .........
Giving or using false warehouse re-

ceipt ..........................
Disposal of merchandise in fraud of

consignees ...................
Making false receipte for grain, etc.,.
Unlawfully selling wreck............
Secreting wreck, or receiving or keep-

ingF it, etc. (1) ..... .... ..... ... .....
Bnying marine stores from persons

under sixteen, (after two other con-
victions.).......................

Unlawfully aplying marks to public
stores.................

Taking marks from public stores.
Unlawfullypossessing public stores.(2.
Receiving Regimental necessaries. (3)
Recolving necessarles from marines,

or deserters. (4)....................
Receiving a seaman's property, by

parchase, exchange, or pawu. (5). ..
Conspiring todefraud..............
Cheating at play............ .........
Fortune-Telling, witchcraft, etc .... .
Robbery with wounding, etc., or by a

person armed....,..................
Robbery...... ...... ...............
Assault, with intent to rob...... .....
Stopping mail with intent rob ......
Compeling execution of documents...
Sendingthrestening Letterdemanding

money, etc....................

Either Sup. Ct. Cr.
Ju'ris., or Genl. or
Quar. Sess.......

do
do
do

do

do
do
do

do
do

do

do

do
do
do

do

do

do
do
do
do

do

do
do
do
do

do
do
do
do
do

do

(1) This may also be dealt with sumrnarily, and in that case the penalty is
$400 or six months imprisonment.

(2) When the value of the stores is less than $25 the offence is punishable
summarily by a fine of $100, or six months imprisonment.

(3) This may also be dealt will summarily, the penalty in that case being
$40, or six months.

(4) This may also be dealt will summarily ; penalty $120 or six months.
(5) On summary conviction, the penalty is $100.

Five years............

Seven years...........
Five years...........
Fine $800, and one year.

Ten years....... ......
Fine or two yrs, or both.

Three years. ..
One year...............

One year and $100 Fine.
One year...............

Two years ............

Three years............

Tihree years.... ......
rhree years ..........
Seven years ..........

Two years...........

Five years......... ....

Two yeare...........
Two years.............
One year ...............
Five years...........

Five years..... .......

Five years ............
Seven years..........
Three years..........
One year ..............

Life and whipping. ....
Pourteen years........
Tnree years...... ......
Life ......... ........
Lif e................

Fourteen years.........

PUNSILENT TaeuN&a
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TABLE OF OFFENCES UNDER TITLE VI.-Continued.

INDICTABLE OFFENCES.

OmNcr.

Demanding with intent to steal......

Extortion by threats to accuse of ca-
pital or infamous offences...... ....

Extortion by threats to accuse of other
offencesa.,,.....................

Breaking a church, etc., aud commit-
ting indictable offence..........

Breaking a church, etc., wit intent..

Burglary......... ...................
House breaking ....................
House breaking with intent...... ..
Breaking shop, etc. ...............
Breaking shop with intent ............
Entering or being found in a dweling-

bouse, at night (i)................

Being found armed with intent to
break into a dwelling-house (1)..

PUMsBHMENT. TRIeat

Two years..........Either Sup. Ct Cr.
Juris., or genL er
Quar. Sese.

Fourteen yeas .do

Seven years.............do

Fourteen yeare do
Seven years. 2nd offence

fourteeu years (1) do
Life.............. do
Fourteen years do
Seven years............. do
Fourteen years do
SevenYeats ...... ........ do

Sevenyears. 2nd offence
fourteen years.

Seven years. 2nd offence
fourteen years.

Being disguised1or having burglars,
ols... ..................... Five years. 2nd offence

fourteen years, (1>..
FORGERY:-

404

405

406

408

409

410
411
412
413
414
415

416

417

423
A

(a){b)

(e) (9)
(d)

(e)(f)
(h)
(i)>

(a)

(e)(n)>

(g>
(r>
(s)
(t) J
(o) J
(w)>
(x)

(a)

(b)

Life..............
ilfe... ........... Life.,.............

Life..............
Life..............
Life..............
Life..............
Life..............
Life..............
Life ................
Lif e...............

Life...............
Life..............
Life..............
Life..............
Life...............

Life..............
Life..............
Lie...............
Life.... ..........
Life........

Fourteen years(2).

Fourteen years.

AnT.

Of public docuaent,(Imperial,Colonial
Dominion or Provincial).

Of document of title to land ..........
Of registers of title to lands...........
Of land re gstration documents.......
Of Notari Acte, etc....... ........
Of register of births, etc.............
Of copy of Begister of bixths, etc.....
Of wisUs or probates, etc ..............
Of transfer of public funds, etc......
Of transfers of stocke, etc.............
Of transfers of share in crown lands ..
Of power of attorney for transfer of

crown lands ..... .................
Ofentryin bookof shares or stock, etc.
Of Exchequer Bille...,............ .
Of bank notes, bills of exchange, etc
Of scrip in lien of land ...........
Of document of title to any public

debt ....... ............... .
Of deed, bond, order, etc,..........,.
Of Accountable Receipt..........
Of bill of ladinglnsurance Policy, etc.
Of Warehouse Receipt, Dock Warrant,

etc.... .......................

Of any document relating to registry
of personal property, -...........

Of any public register, not above
mentioned..........................

(1) See Art. 418. See, also, comments antd cases under Art. 478, ante, p. 432
as to second offences, in general.

(2) The Uttering of a forgery is subject to the same punishment as the forgery
itself. jSee Art. 424.)

1
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TABLE OF OFFENCES UNDER TITLE VI.-Continued.

INDICTABLE OFFENCES.

OFFENCE. PUNIsHMENT. TRIBUNAL.

Of Court Records, Judicial Documents,
etc...... ................ Seven years().... ....

Of Magistrates' Documents, registers
etc. .......... .................

Of Copy Letters Patent, etc...........
Of NI arriage Licenses or certificates .
Of contracts ...... ............ 
Of powers or letters of attorney.......
Of request for money or goods, etc....
Of acquittances vouchers, etc .........
Documents to be given in evidence in

judicial proceedings..............
Ofrailway,tramway or steamer tickets.
Of any other document...............
Counterfeiting public seals, etc.......
Cou-nterfeiting seals of Courts, Regis

tries, etc....... . ........ ....
Unlawfully printing proclamations,

etc. ..... ............ ... ..........
Sending fraudulent telegrams in a

false name ................... .....
Sending a false telegrarm or letter

with intent to alarm, etc ...........
Receiving or having forged bank-

notes.....................
Frandulently making adocument

without authority ........... ..
U r i f Adil th r is

Seven years ...........
Seven years .... ...... ..
Seven years ............
Seven years...... ... ..
Seven years .... .......
Seven years............
Seven years. ...........

Seven years............
Seven years ............
Seven years............
Life....................

Fourteen years .........

Seven years............

(2) .....................

Two years..............

Fourteen years.........

(3)..................

Either Sup. Ct. Cr.
Juris., or GenL. or
Quar. Sesas.

do
do
do
do
do
do
do

do
do
do
do

do

do

do

do

do

do
sng a3- orgs w or o e n ru
ment, or probate, etc., obtained
thereon ................ ........... Fourteen years......... do

136 434 Making,having, or using, etc., instru-
ments of forgery .................. Fourteen years.... do

137 435 Counterfeiting stamps, etc........... Fourteen years .. do
138 436 Falsifying registers ........... Fourteen years......... do
139 437 Falsifying extracts from registers. ... Ten years... ... .... do
140 438 Falsely certifying entriesinorextracts

from regitters.................... Seven years ............ do
141 439 Forging certificates, certifying false

copies, etc.......................... Twoyears.............. do
142 440 Making false entries in books relating

to public fonds, etc...., ..... Fourteen years........ do
143 441 Issuing faise dividend warrants.. . Seven years ............ do

144 447 Forging a trade-mark ; or applying a
450 forged trade-mark (4) ............. Two yrs & forft. ofgoois do

145 458 Selling goods falsely marked (4)...... Two yrs & forft. of goods do

149 449 Selling marked bottles without assent
450 of proprietor of trade-mark (4)... Two yrs & forft. of goods do

(1) The Uttering of a forgery is subject to the same punishment as the forgery
itself. (See Art 424.)

(2) Same punishment as for forgery of a document to the same effect as the
telegram. (Art. 428.)

3) Same punishment as for forgery of the document so fraudulently -made
without authority. (Art. 431.)

(4) These may be deaIt with summarily ; in which case the punishment is
four months imprisonment, and $100, fine, as well as forfeiture. See p. 505, posI.

C
(a))
(b)

(d) (e)118

119
120
121
122
123
124
125

126
127
128
129

130
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TABLE OF OFFENCES UNDER TITLE VI.-Continued.

INDICTABLE OFFENCES.

OFFENCE.

150 4 Fraudulent personation...............

Porsonation at Examination.... .. .
Acknowledging an instrument in false

nam e ......... ....................
Counterfeiting, [etc.], current gold or

silver coin ................... .....
Dealing in or importing counterfeit

gold and silver coin................
Exporting counterfeit coin.

Making, buying, or haviug counter-
feiting instruments. .... .........

Bringing coining instruments into
Canada-.... . . .... -o-..

Clipping current gold or Jyer coin..
Defacing current coin and afterwards

tendering same...................

Possessing clippings oft.currute gold
or silver coin...................

Possessing any counterfeit gold or
silver coin,with intent touttersame.

Possessing three or more counterfeit
copper coins....... ................

Counterfeiting current copper coin, or
dealing in same, etc .......... .....

Counterfeiting foreign coins or utter-
ing same, etc. .....................

Uttering counterfeit gold or silver coin

Uttering light coins, medals, base
copper coins, etc...................

Advertizing conterfeit money, etc. ...
A.rson .................. .............
Attempt to commit Arson............
Setting fire to crops, etc ...........
Attempt to fire crops, etc.............
Recklessly settinglire to forest, etc.,

on crown domain. (2)............
Seuding letter threatening t burn

buildings, etc. .. ,..................
Attempt to damage any building, etc.,

by explosives......................
Obstructing a railway in a manner

likely to endanger property.........
Obstructing a railway with intent

to endanger property ...............

PUNISHMENT.

Fourteen years .... ....

One year, or $100, fine..

Seven years ............

Life ...................

Life.............. ...
Two years, 2nd offence

seven years (1).......

Life..................

Life....................
Fourteen years .........

One year, 2nd offence
seven years (1) .......

Seven years, 2nd offence
fourteen years (1).

Three years, 2nd offence
seven years (1).

Three years, 2nd offence
seven years (1).

Three years, 2nd offence
soven years (1).

Three years, 2nd offence
seven years (1)........

Fourteen years, 2nd of.
fonce life (1).

Three years, 2nd offence
seven years (1).

Five years..............
Life....................
Fourteen years.........
Fourteen years .......
Sevon years. ...

Two years..............

Ton years.......... ...

Fourteen yéars .,.......

Five years..... .......

Life............. ....

ART.

(1) See Art. 478: and see also comments and authorities at p. 432, ante, as
to second offences, in general.

(2) This may also be deaIt with summarily, and, in that case, punished by
fine, ($50), or 6 months imprisonment, (Art. 486, sub. sec. 2).

TRIBUNAL.

Either SUp. Ct. Cr.
Juris., or Genl. or
Quar. Sess.

do

do

do

do

do

do

do
do

do

do

do

do

do

do

do

do
dc>
do
do
do
do

do

do

do

do

do
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TABLE OF OFFENCES UNDER TITLE VI.-Continued.

INDICTABLE OFFENCES.

OFFENCE.

Obstructing of construction or fre
use of railway......................

Destroying, damaging, or obstructing
telegraphs, telephones,electric lights,
fire alarm s, etc ............ ........

W recking ......... .................
Attempting to wreck ................
Wilfully altering removing or con-

cealing marine signals, buoys, etc..
Wilfully preventing the saving of a

wrecked vessel.....................
WilfuUy preventing the saving of

wreck. (1)................ ......
Injuring rafts, booms, piers, etc.
Mischiefto mines.................

MISCHIEF.

Wilfully damaging a sbip, house, etc.,
and causing dangcr to life.........

Wilfully damaging a river or sea bank
dyke, etc., and causing danger of
inundation.........................

Damaging bridges viaducts, aque-
ducts, etc., and rendering same or
higbway or railway etc., dangerous
or impassable..................;

Damaging railway weith intent to ren-
der it impassa ble.......... .. .-...

Wilfully damaging a ship in distress,
etc..... .....................

Wilfully destroying or injuring cattle

PUNIsHMENT.

Two years............

Two years. ..........
Life.... . ............
Fourteen years .........

Seven years............

Seven years............

Two years..............
Two years ..............
Seven years............

Life................

Life............. . ..

Life.................

Life.... ............

Fourteen years... ....

176 490

177 492

178 493
179 494
180 495

181 496

182 496

183 497
184 498

499
A

185 (a)

186 (b)

187 (c)

188 (d)

B
189 (a)

190 (b)

C
191 'a)

192 (b)

193 (c)

(d)
194 le)

(fi
(g)

195 (h)

196 (j)
197 (()c

D
198 (a)

199

200 (e)

TRIBUNAL.

Either Sup. Ct."Cr.
Juris., or Genl. or
Quar. Sess,

do
do
do

do

do

do
do
do

do

do

do

do

do

do

do

do

do

do

do

do
do

do

do

do

(1) This is punishable summarily, by fine, ($400), or 6 months imf)rison-
ment.
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by killing maiming, etc. .... . ..... Fourteen years... .

Wilfully damaging ship with intent
te render it useless.................Seven years............

Wilfully damaging navigation signals,
etc ... ...... .................... Seven years............

Wilfully damaging a river or sea
bank, etc........................... Seven years......... ..

Wilfully damaging river or canal,
private water, etc................. Seven years..........

Mischief to goods in process of manu-
facture ..... ..... ................ Seven years............

Mischief to machinery, etc . ........ Seven years............
Mischief to hop-binds, etc............ Seven years,.. .......

Mischief to garden trees, etc ......... Five years.... ......
Mischief to post-letter, letter-boxes,

post parcels, etc......... ........... Five years ............
Mischief (by night) to any property

worth $20............ ............. Five years .............
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TABLE OF OFFENCES UNDER TITLE VI.-Continued.

INDICTABLE OFFENCES.

No. ART. OFFENCE. PIUNsHMOENT. TiBUNA-L.

Mischief to any property, worth $20
by day.................. ...... ... Two years.

rwo years..........

Fine, (1) or imprison-
ment, 2) or both......

Two years.. .....

Seven years...
Five years ...........

Seven years............
Five years..........

Two years...........

Two years..........

Fine $4000 or twoyeare.

Fine $10,000. .

Fine $100 or 3 months..

Penalty $1000. .

Penalty $100. ..

Fine $100 or 3 months,

Two years..........

Fine $100 or 3 aonths..

Fine $400, or two yeara;
or both...........

Seven years.........

Attempt to maim or kilt cattle. . .
Killing maiming or injuring other

animals after another conviction...

Written threats to injure cattle.
Injuring poll-books, voters' lists and

other election duniments...........
Injuries to building by tenants.......
Injuring Provincial, Municipal, etc.,

boundary marks . .....
Injuries to other land-marks . .. ....
Injuring trees to the amount of twenty

five cents,after two other convictions
Injuring vegetable productions in gar-

dens, etc., after another conviction.
Combination in restraint of trade (the

offenders being persons) ............
Combination in restraint of trade (the

offender being a corportion) ...... ,
Criminal brea,:hes of cortract, by per-

sous (3)............................

Criminal breaches of contract by Mu-
nicipal Corporations, etc .......

Criminal breaches of contract by rail-
way companies............ .......

Intimidation, by violence threats of
- violence, picketting, etc. (4)..... . .
Intimidation by assaults, or violence

or threats of violence used in pur-
suance of unlawful combination....

Intimidation of Wheat Dealere, sea-
men, etc. (4)...........

Intimidation of bidders for public
lands.................... .

Conspiracies (not hereinbefore pro-
vided for) to commit indictable
offence (5).. . ...............

Attempts (not before provided for) to
commit indictable offence..........

Either Sup. Ct. Cr.
Juris., or Genl. or
Quar. Sess.

do

do
do

do
do

do
do

do

do

Sup. Ct. of Cr. Juris.

do

Either Sup. Ct. Cr.
Juris., or Geul. or
Quar. Sess.

do

do

do

do

do

do

do

do

(i) See Art 934, post, as to regulation of fine.
(2 See Art. 951, post.
(3) This ofrence may be prosecuted either by indictment or summarily.
(4) These may be dealt with summarily as well as by indictment.
(5) A conspiracy to commit an indictable offence is not triable in a Court

of General or Quarter Sessions unless the indictable offence is so triable. (Art.
540, posi.)
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TABLE OF OFFENCES UNDER TITLE VL-Continued.

INDICTABLE OFFENCES.

O. AET. OrWOU. PUwrsHMENT. TEIBUNAL

531 Access aer the fact to an indict-
able oience (in cases no otherwise
providdfor)... ................ (1).......,........ .... Either sup. Ct. Ct.

Juris., or GenI. or
Quar. Sess.

With the exception of Nos. 210, 211, (Combinations in Restraint of Trade),
over which the Superior Courts or Criminal Jurisdiction have exclusive jurisdic-
tion, all the indictable offences dealt with in Title Vl, and mentioned in the fore-
going table, are triable by a court of General or Quarter Sessions, which bas,
over them, concurrent jurisdiction with the Superior Courts of criminal jurisdic-
tion. See Art. 540, posi.

Summary Trials.- Under Part LV, post, provision is made for the summary
trial of certain indictable offences. For instance, it is, by Article 783, provided
(amongst other things), that, whenever a person is charged before a Magistrate
with having stolen, or obtained by false pretences, or received anything of a
value not exceeding ten dollars, the Magistrate may, with the consent of the
accused, try the accused summarily; and Article 784 provides that in the case
of a seafaring person, transiently in Canada, being charged,-within the cities
of Quebec or Montreal, or any sea port city or town in Canada,-with the
commission of any of the offences mentioned in Article 783, the summary juris-
diction of magistrates shall be absolute; and the same Article, 784, makes the
summary jurisdiction of a Stipendiary Magistrate in Prince Edward Island and
of a Magistrate in the District of Keewatin, absolute, in respect of all the offences
mentioned in Article 783.

In the Province of Ontario, Police Magistrates and Stipendiary Magistrate3
are empowered by Article 785, post, to try summarily, with the accused's
consent, any person charged with any offence triable in a Court of General or
Quarter Sessions.

By Articles 797, 798 and 799, post, it is provided, in reference to summary
trials of indictable offences that, " whenever the magistrate linds the offence not
proved, he shall dismiss the charge, and make out and deliver, to the person
charged, a certificate under his hand stating the fact of such dismissal; " that,
"every conviction under this part shall have the same effect as a conviction
upon indictment for the same offence," and, that, " every person who obtains a
certificate of dismissal, or is convicted under the provisions ofthis part, shall be
released from all further or other criminal proceedings for the same cause."

Provisions similar to these are contained in the Imperial Statute, 42-43 Vict.,
c. 49. (The Summary Jurisdiction Act 1879.); and it has been held, in England,

(1) la cases (not otherwise provided for) of attempts to commit, or of acces-
sories after the fact to an indictable offence the punishment will be seven years,
when the indictable offence itself is punishable by fourteen years or more, (See
Articles 528 and 531), or one balf of the longest term of imprisonment for the
indictable offence itself when such longest termn is less than fourteen years (See
Articles 529 and 532î.

Cases of attempt to commit or of being accessory after the fact to an indie-
table offence are not triable in a Court of General or Quartor Sessions, unless
the offence itself is so triable. (Art. 540, posi.)
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that when a case so summarily dealt with has been dismissed by the Magistrate
or Justice, on ils merils, the defendant bas the right, ex debilojustilix, to receive
from the Magistrate or Justice, the certificate of dismissal, and that the clause
which refers to the making out of the certilicate, and which contains the word
forthwilh, means that such certificate is to be made out forlhwilh on the
defendant making application for it. (1)

The certificate of dismissal should only be granted, when there has been a fuli
hearing upon the merits. If the certiffcate is granted on a withdrawal of the
charge, before hearing, it will be no bar to subsequént proceedings for the samne
offence. (2)

Fines.-SuretIes.-Articles 958, post, empowers the Tribunal, in addition to
the infliction of punishment, to order security for the convicted offender's future
good behaviour, and provides. also, that, on conviction for any offence punishable
with imprisonment for five years or less, the offender may be fined, in addition
to or in lieu of any punishment otherwise authorized.

Restitution.-Articles 803 and 838, post, provide for the restoration of
stolen property to the owner after the conviction of the thief or the receiver; or
even without a conviction, on satisfactory proof of ownersh p.

Article 836 also provides that, upon the trial of an indictrnent, the Court may
render against the offender, when convicted, a judgment. awarding, to the
aggrieved party, compensation to the extent of one thousand dollars for
loss of property suffered by means of lhe offence.

TABLE OF OFFENCES UNDER TITLE VI.

NON-INDICTABLE OFFENCES.

No. ART. OFrrENCE. PUNISEUNT. TRIBUNAL.

1 307 Killing Dogs, Birds, etc., with Intent
332 to steal the skin, plumage etc....... Penalty,$20; or 1month,

with h.l.(3)2nd offence;
3 nionths with h. 1 Snmmary.

2 316 Receiving anythingunlawfully obtain-
ed the stealing of which is punish-
able summarily ...... ............. Same punishment as for

stealing it .......... do
3 333 Killing or taking pigeons............. Penalty $10 (3)......... do
4 337 Stealing trees, etc., worth 25c at least. Penalty $25 (3, 2nd of-

fence; 3 months; h. 1. do
5 339 Stealing fences gates, etc........... Penalty $20 (3) 2nd of-

6 340 Failing to satisfy Justice of lawful fence, 3 months, h.l.. do

possession of tree, etc... ...... Penalty $10 (3) ......... do
7 341 Stealing garden plants, fruit, etc. (4).. Penalty $20; or 1 month. do

(1) Hancock v. Somes, i E. & E. 795; 28 L. J. (M. C.) 196. See comments at
pp. 183 and 184, ante.

(2) Reed v. Nutt, 24 Q. B. D. 669.
(3) This is in addition to the value of the animal, bird, or article in question.
(4) This offence, when committed after a previous conviction, is indictable.

(See p. 496. ante.)

504
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TABLE OF OFFENCES UNDER TITLE VI.-Continued.

NON-INDICTABLE OFFENCES.

OFFENCE.

Stealing cultivated roots, etc., in land
not being a garden, etc .............

Stealing or injuring things in Indian
Graves...... ................... ..

Secreting wreck, or receiving, or
keeping it (1)....... .... .........

Buying marine stores from persons
under sixteen ..... ...........

Receiving Marine Stores before sun-
rise or after sunset ..............

Unlawfully possessing public stores of
a value not exceeding $25 (2).

Not satisfying justices of lawful pos-
session of public stores............,

Unlawfully dredgiDg for stores.......
Receiving regimental necessaries (3):.
Receiving necessaries from Marine or

D eserter. ..........................
Receiving a seaman's property by

purchase, exchange, or pawn.......

Not satisfying Justice of lawfulposses-
sion of seaman's property ..........

Printing or using circulars, business
carde, etc., in the likeness of bank-
notes, etc..........................

Offences against provisions of Part
XXXIII, as to Trade Marks (4)....

Falsely representing goods as manu-
factured for Her Majesty or any
Government........................

Unlawfully importing goods liable to
forfeiture underPart XXXT ..

Personation at any Qualifying or Com-
petitive Exanination (5) ............

Manufacturing or importing uncur-
rent copper coin (6)............. ...

Uttering defaced coin (6)............

Uttering uncurrent copper coin (6)....

PrisHsMEENT.

Penalty $5; or month;
b. 1. 2 nd ofence; i
months ; h.1 .. .. ,.,.

Penalty$100; or5months
2nd offence : $100 and
3 months; h. I.. ... .. .

Fine, $100; or 6 monthe

Fine $25...... .........
Fine, $25, or 3 months..
Penalty $40, or 6 monthE

Penalty$120, or6 monthe

Penalty$100; 2nd offence
Penalty $100; or 6 mthe

Fine $25.............

Fine $100, or 3 months;
or both ...............

Four monthsor$100, fine;
2nd offence six monthe
or $250, fine..........

Penalty $100............

Penalty $500............

One year. or $100, fine..

Penalty $20 for every
poand weight of the
coin ; and forfeiture..

Penalty $10...... ......

Penalty; double the no-
minal value of the
coin, In default8 days.

TRIBUNAL.

Summary.

do

[Two Jus-
tices.]

[Two Jus-
tices.]

do,-

Summary

do
do do
do do

do do

Summary.

do

Summary [Two Jus-
tices.J

Summary.

do

do

do

do

do
Summary [Two Jus-

[tices.]

Summary.

(1) This offence is also indictable. (See p. 497, ante.
12> When the value is over $25, this offence is indictable (See p. 497, ante.)
(3) This is also indictable. (See p. 497, ante).
(4) This is also indictable. (See p. 499, ante).
(5) This, also is an indictable offence. See p. 500, ante).
(6) As to cutting or bending suspected base coin, and as to seizure, and for-

feiture, etc., of unlawfully manùfactured or imported coin, see secs. 26-31, and
34, R-S.C. 167, set out at pp. 425 and 126, anie.

No.) Ar.

Penalty$400; or6 monthe Smmary

Penalty$4,2..doffensce$6 Summary.

Penalty$5,2ndofence $7 do
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TABLE OF OFFENCES UNDER TITLE VI.-Continued.

NON-INDICTABLE OFFENCES.

Omrcu.

Recklessly setting fire to forest, etc.,
on crown domain (1)................

Wilfully injuring goods, etc. in rail-
way station, etc , with inent tc
steal...............................

Fastening any vessel, etc., to a buoy,
etc ..... ...........................

Preventing saving of wreck (2).......

Injuries to animals, (not being cattle)
(3) .... .......................

Injuries to fences, etc................

Injuries to Harbour Bars..........
Injuries to trees, etc., wheresoevei

growing (6)........................

Injuries to vegetable productions in
gardens, etc. (6) .......... .......

Injuries to cultivated roots, etc.......

Injuries not otherwise provided for
Cruelty to animas ...................

Keepingcockpit ....................

PUms wrEwr.

Fine $50. In default 6
months........ .....

Penalty $20, (above va-
lue of injury); or one
month ......... ....

Penalty $10 ; or one
m onth. ..............

Fine $400; or six months

Penalty, $100 : or 3
months ... ..... ...

Penalty $20. (4) 2nd off.
ence, 3 msonths......

Penalty $50...........

Penalty $25, (5) or 2
monthe 2nd offence
$50, (5) or foarmonthi

Penalty $20, (5) ........
Penalty $5, (6) or 1

month, 2nd offence e
months...............

Penalty $20 (5).........
Penalty $50 or 3 months

or both .............

Penalty $50 or 3 months

486

491

495

496

501

507

507.i
608

509

510

511
512

513

514

515

521

521

521

522

TRaUlSAL.

Summary.

do

do
Summary [Two Jus-

[tices.]

Summary.,.... ....

do
do

do

do

do
do

Summary [Two Jus-
tices.]

do do

Summary.

do

Snmmary [Two Jus-
tices.]

do du

do do

Sunmmary.

(1 This is an Indictable offence ; but may be dealt with by the Magistrate,
summarily, when the consequences have not been serious.

(21 This is indictable also.
(3) This offence is indictable when committed after a previous conviction (See

p. 502, ante.)
(4) This is in addition to the amount of the injury done.
(5, This is in addition to the amount of injury done.
(6) This offence is indictable if committed after two previous convictions and

is then punishahle by two years imprisonment. (See p. 502, ante.)
(7) This may be prosecuted either by indictment or summarily.

(besides forfeiture)...
Violating provisions as to conveyance

ofcattle........................Penalty $100 ............
Refusing Peace officer admission to

cattle car, etc ........... .... ..... Penalty $20 or 30 days..
Criminal Breaches of contract by per-

sons (7)............................. Fine $100 or 3 monthe..

Criminal breach of oontract by a mu-
nicipal corporation, etc (7)......... Penalty $1000 ..........

Criminal breach of contract by a Rail-
way Company (7)... ... ......... Penalty $100.........

Municipal corporation or company
failing to post up the provisions of
Art. 521............................ Penalty $20 per day....

ART.
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TABLE OF OFFENCES UNDER TITLE VL-Continued.

NON-INDICTABLE OFFENCES.

No. ART. OFFENCz. PurnsNT. TRIsKTAL.

47 622 Injurig copy provisions, so posted up. Penalty $10 .... ...... 8ummary.
48 528 Intimidation by violence, picketting,

etc. (1) ............................. Fine $100 or 3 months . Surnmary [Two .us-
tices.]

49 525 Intimidation of wheat dealers, sea*
men, etc ................ ......... Fine $100 or 8 months.. do do

See remarks at pp. 503 and 504, anle, as to Summary Trials of certain
indictable offences, including theft of or obtaining by false pretences or' receiv-
ing anything of a value not exceeding ten dollars, and also as to Fines, Sureties,
and Restitution.

LIMITATION OF TIME FOR PROSECUTING OFFENCES
UNDER TITLE VI.

Art. 447
9, 448
,448 Forgery of trade marks and offences Three years. (Sce Art.

450 relating to the fraudtilent mark- -hea. (
45t ng of mèrchandise. 551a.)

' 452

" 512 Cruelty to animals. Three months. (See Art.
55 le>

" 513 Keeping cockpit. Three months. (See Art.
55 le.>

514 Violating provisions as to convey- Three months. (Se Art.
ance of cattle. 55le,

" 515 .Refusing Peace oflicer admission to Three months. <See Art.
cattle car, etc. 551e.)

Article 84 1, post. (in ài cases flot otéws iited) limits the time, for the
commencement of the prosecution of any offence punishable on su(mar con-
viction, to six months from the time whn the matter Tf complaintor information
arose, except in the North West Territories, where the limitation (in such cases
when flot otherwise provided for> is iwelve months

Article 930 prescribes, by two yearsc a.l actions suits or informations (not
otherwise expressly limited), when the same are for the reoovery of thé pen-
alties or forfeitures referred to in Article 929, posi.

See comments and authorities under Art. 551, post, as to what is the commen-
cement of prosecution.

(1) This may be prosecuted either by indictment or summarily.
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TITLE VII.

PROCEDURE.

PART XLI.

GENERAL PROVISIONS.

533. Power to make rules,-Every Superior Court of Criminal
Jurisdiction may at any time, with the concurrence of a majority of
the judges thereof present at any meeting held for the purpose, make
rules of court, not inconsistent with any statute of Canada, which
shail apply to all proceedings relating to any prosecution, proceeding
or action instituted in relation to any matter of a criminal nature,
or resulting from or incidental to any such matter, and in particular
for all or any of the purposes following :-

(a.) For regulating the sittings of the Court or of any division
thereof, or of any judge of the court sitting in Chambers, except in
so far as the same are already regulated by law.

(b.) For regulating in criminal matters, the pleading, practice and
procedure in the court, including the subjects of mandamus, certiorari,
habeas corpus. prohibition, quo warranto, bail and costs, and the
proceedings under section nine hundred of this Act.

(c.) Generally for regulating the duties of the officers of the Court
and every other matter deemed expedient for better attaining the
ends of justice and carrying the provisions of the law into effect.

2. Copies of all rules made under the authority of this section shall
be laid before both Houses of Parliamant at the session next after
the making thereof, and shall also be published in the Canada.
Gazette. 52 V., c. 40.

534. Civil remedy not ou.pended.-After the commencement of
this Act no civil remedy for any act or omission shall be suspended
or affected by reason that such act or omission amounts to a criminal
offence.

Before the enactment of the present Code, there were various statutes expressly
declaring that. in connection with certain specifled offences, a person's civil
remedy should not be lessened or affected.

508
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By the above Article the same principle is extended to all offences; and all
doubt is thereby removed froin a question .which was not altogether free froin
uncertainty. For, although, in regard to section 430 of the English Draft Code,
{which is identical with our Article 534), the Royal Commissioners- say, that it-
"seems to be the existing law, as laid down in Wells v. Abrahams, and Osborn
v. Gillett," (1), there are cases in which the law does not appear to have been
so laid down, but in which it has been held that a person who suffered from a
felony could not maintain his civil action against the felon, before dischargiug
himself of his duty te the public, by prosecuting the felon for the public wrong,
and that, when, in a civil suit, the facts amounted to felony, the case must be
stopped or be suspended, in order that public justice might be first vindicated
by the prosecution of the offender; and, especially so, in cases where a felony
was disclosed on the face of the plaintiff's declaration. (2) " The policy of the
law " said Lord Ellenborough, C. J., '' requires that before the party injured by
any felonious act can seek civil redress for it, the matter should be heard and
disposed-of.before the proper criminal tribunal, in order that the justice of the
country may be lirst satisfied in respect<of the public offence." (3)

In, the case of Wells v. Abrahams which was tried at the Liverpool Sjring
Assizes, 1872, before Lush, J., the action was one of trespass and trover, to which
the defendant pleaded not guilty and not possesssd ; and the proof shewed that
in the course of negociations for a loan from, the defendant, upon security of
some jewellery, the plaintiff's wife took, te the defendant's place of business, a
packet containing, (among other jewellery), a gold brooch, valued at £150, and
left it with the defendant ; that, the parties not having come te terms, the
defendant, afterwards, returned the packet te the plaintiff's wife, who, on opening
it a few days afterwards, discovered that the brooch was net in it; upon which
she wrote to the defendant charging him with having abstracted the brooch.
The defendant, who was examined as a witness on his own behalf, defñied having
abstracted the brooch; and both he and his son swore that it was in the packet
when it was returned te the plaintiff's wlfe. The jury rendered a verdict in
favor of the plaintiff for £150 ; and the defendant, moved for a new trial, on the
ground that, if the evidence established anything against him, it was a larceny,
for which he had net been prosecuted. The English Court of Queen's Bench
(Cockburn, C. J., Blackburn, J. Lush, J., and Quain. J.,) rejected the motion ; and
the opinion expressed was, that, although it had been long established as the law
of England that where an injury amounted te an infringement of the civil rights
of an individual and at the sane time to a felony, the redress by civil action
was suspended until the party inflicting the injury was prosecuted the question
of enforcing this rule was a difficult one dependent upon the facts of a parti-
cular case ; that a judge at nisi Prius could only try the record sent down to
him ; that if matter of this sort was not pleaded, (and there was nothing of the
sort pleaded in this case), lie could neither nonsuit the plaintiffnor direct a ver-
dict for the defendant ; that moreover, a defendant could net set up his own
felony as a defence: (4) and, that, therefore, unless the plaintiff alleged the felony,
or the Court itself interposed to postpone the trial, as it might, there seemed te be
no way in which such a matter could be made available as a defence.

Article 534 now makes it certain that no such defence can be made available.

535. »istinction between felony and misdemeanor abolsthed.-
After the commencement of this Act the distinction between felony
and misdemeanor shaIll be abolished, and proceedings in-respect of all

(1) Wells v. Abrahams, L. R., 7 Q. B., 554 ; Osborn v. Gillett, L R , 8 Ex. 88.
(2) Bulloek v. Dodds, 2 B. & Ald. 258; WelPock v. Constantine, 2 H. & C. 146;

Ginson v. Woodfull, 2 C. & P. 41 ; Ashby v. White, 1. Sm. L. C., 6 Ed. 255, 267.
Pease v. McAloon, I Kerr, 111, Presser v Rowe, 2 C. & P. 421 ; Walsh v.
Nattrass, 19 U. C. C. P. 453 ; Williams v. Robinson, 20 U. C. C. P. 255 _
Livingstone v..Massey, 23 U. C. Q. B. 15 ; White v. Spettigue 13 M. & W. 603.

(3) Crosby v. Leng, 12 East, 413.
(4) Luttrell v. Reynell. 1 Mod. 282.
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indictable offences (except so far as they are herein varied) shall be
conducted in the same manner.

With reference to this subject, the English Commissioners have the following
remarks.

" The distinction between felony and misdemeanor was, in early
times, nearly, though not absolutely, identical with the distinction
between crimes punisbable with death and crimes*not so punishable.

For a long time past, this bas ceased to be the case. Most felonies
are no longer punishable with death ; and many misdemeanors are
now punishable more severely than many felonies.

The great changes which have taken place in our criminal law
have made the distinction nealy if not altogether unmeaning.

It is impossible to say on what principle embezzlement should be
a felony, and the fraudulent appropriation of money by an agent, or
the obtaiing of goods by false pretences a misdemeanor: why bigamy
should be a felony, and perjury a misdemeanor; why child stealing
should be a felony, and abduction a misdemeanor.

The result of this arbritrary classification is that the right to be
bailed, the liability to be arrested witbout warrant, and (te a certain
extent) the right of the Court to order the payment of costs of pro-
secutions, vary in a manner equally arbitrary and unreasonable.

Moreover, the old distinction still regulates the question whether a
person accused of an offence should be entitled or not to be bailed as
of right, (1) and should be liable or not to summary arrest; (2) and
it also regulates the mode of trial, including the right of peremptory
challenge.

The jury in a case of felony, however trifling it may be must be
kept together till they give their verdict; in cases of misdemeanor,
however serious, they may be allowed to separate.

As regards the right of challenging jurors we propose that the
number of challenges to be allowed shal be proportioned to the
possible severity of the punishment which might follow on conviction.
(3). We have also provided for the jury being allowed to separate
during the trial of all but capital cases." (4)

536. construction oeActs.-Every Act shall be hereafter read
and construed as if any offenco for which the offender may be pro-
tecuted by indictment (howsoever such offence may be therein
described or referred to), were described or referred to as an "indict-
able offence "; and as if any offence punishable on summary conviction
were described or referred to as au "ofence"; and all provisions 'f
this Act relating to "indictable offences " or "offences " (as the case
may be) shall apply to every such offence.

(1) See, as to bail, Articles 601-604, posi:
(2) As to arrest without warrant, see Article 552, post.
(3) See as to peremptory challenges, Article, 668, post.
(4) See Article 673, posi.
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2. Every commission, proclamation, warrant or other document
relating to criminal procedure, in which offences which are indictable
offences or offences (as the case may be) as defined by this Act are
described or referred to by any names whatsoever, shall be hereafter
read and construed as if such offences were therein described and
referred to as indictable offences or offences (as the case may be).

537, construetion or referernce te certain Act.-In any Act in
which reference is made to The Speedy Trials Act the same shall be
construed, unless the context requires otherwise, as if such reference
were to Part LIV, of this Acti; any Act referring to The Summary
Trials Act shall be construed, unless the context forbids it, as if such
reference were to Part LV, of this Acti; and every Act referring to
The Summary Convictions Act shai be construed, unless the context
forbids it, as if such reference were to Part LVIII, of this Act.

PART XLII.

JUIRISDICTION.

538. superior ceurt.-Every Superior Court of Criminal Juris-
diction and every judge of such court sitting as a court for the trial
of criminal causes, and every Court of Oyer and Terminer and
General Gaol Delivery has power to try any indictable offence.

" The expression ' Superior Court of Criminal Jurisdiction ' means
and includes the following Courts :

(i.) In the province of Ontario, the three divisions of the H1igh
Court of Justice;

(ii.) In the province of Quebec, the Court of Queen's Bench.
(iii.) In the provinces of Nova-Scotia, New Brunswick and

British Columbia, and in the North-West Territories, the Supreme
Court;

(iv.) In the province of Prince-Edward Island, the Supreme
Court of Judicature;

(v.) In the province of Mànitoba, the Court of Queen's Bench
(Crown side)." (Art. 3 y.)

539. otber courts.-Every Court of General or Quarter Sessions
of the Peace, when presided over by a Superior Court judge, or a
County or District Court judge. or, in the cities of Montreal and
Quebec, by a recorder or judge of the Sessions of the Peace; and in
the province of New Brunswick every County Court judge bas
power to try any indictable offence except as hereinafter provided.

540. caes within the exclunlve.urisdIessonf SpertorCourts of

ers-unaurmwtarisasen.-No such court as mentioned in the next
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preceding section has power to try any offence under the follow-
ing Sections, that iB to say

PART IV.-Sections Sixty-five, TREASON ; SiXty-Seven, ACCESSORIES
AFTER THE FACT TO TREASON; sixty-eight, Bixty-nine and seventy,
TREASONABLE OFFENCES; Seventy-One, ASSAULT ON THE QUEEN;
seventy-two, INCITING TO MUTINY ; seventy-seven, UNLAWFULLY
OBTAINING AND COMMUNICATING OFFICIAL INFORMATION; Seventy-
eight, COMMUNICATING INFORMATION ACQUIRED BY HOLDING OFFICE.

PART VII.-Sections one hundred and twenty, ADMINISTERING,
TAKINO OR PROCURINO THE TAKING OF OATHS TO COMMIT CERTAIN
CRIMES; one hundred and twenty-one, ADMINISTERING, TAKIN.G OR
PROCURING THE TAKING OF OTHER UNLAWFUL oATHS; one hundred
and twenty-four, SEDITIOUS OFFENCES; one hundred and twenty-five,
LIBELS ON FOREIGN SOVEREIGNS ; one hundred and twenty-six,
SPRA nING FALSE NEWS.

PART VIII.-PIRACY; any of the Sections in this part.

PART IX.-Sections one hundred and thirty-one, JUDICIAL CORRUP-
TION ; one hundred and thirty-two, CORRUPTION OF OFFICERS EMPLOYED
IN PROSECUTING OFFENDERS; one hundred and thirty-three, FRAUDS
UPON THE GOVERNMENT ; one hundred and thirty-tive, BREACH OF
TRUST BY A PUBLIC OFF.ICER; one hundred and thirty-six, CORRUPT
PRACTICES IN MUNICIPAL AFFAIRS ; one hundred and thirty-8even (a.),
SELLING AND PURCHASING OFFICES.

PART XI.-ESCAPES AND RESCUES ; any of the sections in thi.part.

PART XVIII.-Sections two hundred and thirty-one, MURDER;
two hundred and thirty-two, ATTEMPTS TO MURDER; twO hundred
and thirty-three, TEREATS TO MURDER; twO hundred and thirty-four,
CONSPIRACY TO MURDER.; twO hundred and thirty-five, ACCESSORY
APTER THE FAUT TO MURDER.

PART XXI.-Sections two hundred and sixty-seven, RAPE ; tWO
hundred add sixty-eight, ATTEMPT TO COMMIT RAPE.

PART XXTTT.-DEFAMATORY LIBEL ; any of the Sections in this
part.

PART XXXIX.-Section five hundred and twenty, COMBINATIONS
IN RESTRAINT OF TRADE.

PART XL.--CONSPIRING OR ATTEMPTING TO COMMIT, OR BEING
ACCESSORY AFTER THE FACT to any of the forggoing offences.

See Tables of offences under Titles Il, III, IV, V and VI, at pp. 77, 99, 133,
263, and 506, ante, respectively

541. Exercising the powers of two justices.-The judge of the
Sessions of the Peace for the city of Quebec, thejudge of the Sessions
of the Peace for the city of Montreal, and every recorder, police
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nagistrate, district magistrate or stipendiary magistrate appointed
for any territorial division, and every magistrate authorized by the
law of the province in which he acts to perform acts usually required
to be done by two or more justices of the peace, may do alone what-
ever is authorized by this Act to be done by any two or morejustices
of the peace, and the several forms in this Act contain'ed may be
varied so far as necessary to render them applicable to such case.
R.S.C., c. 174, s. 7.

PART XLIII.

PROCEDURE IN PARTICULAR CASES.

542. Prosecutions requiring consent or Governor-cenera.-Pro-
ceedings for the trial and punishment of a person who is not a subject,
of Her Majesty, and who is charged with any offence commited
within the jurisdiction of the Admiralty of England shall not be
instituted in any court in Canada except with the leave of the Governor
General and on bis certificate that it is expedient that such proceed-
ings should be instituted.

It is said, that, " the Criminal law of Canada extends to ail offences committed
by any person in Canada, or on such part of the sea adjacent to the coast of
Canada as is within one marine league from ordinary low-water mark, or is
deemed by International law Io be within the territorial sovereigny of lier
majesty, or committed hy any person on board any Britisfi ship or boat on the
great lakes, or on the high seas, or in any place where the Admiraity of England
lias jurisdiction, and to piracy by the Law of Nations wherever committed " (1)

An Article to this effect was contained in the Code, when it was first introduced;
but, in committee, it provoked a lengthy discussion, par ticularly as to the
neaning and elfect of the words, " deemed by International law Io be wiihin the
territorial sovereignty of Her Majesty " ; and the section was ultimately allowed
to drop, although considered by Sir John Thompson to be a correct statement
of the law. (2)

The above Article, 542, is based upon the Imperiak§.tagUte, 41 & 42 Vict. c.
73. (lhe Territorial Waters Jurisdiction Act. 187,':} *- r.

Section 2 of that Act declares, ttiat, " an offence committed by a person,-
whether he is or is not a subject of lier Majesty,-on the open sea, within the
territorial waters of Her Majesty's dominions, is an offence within thejurisdiction
of the Admirai, althougho it may be committed on board or by means of a foreign
ship; and the person who commits such offence may be arrested tried and
punished accordingly." And section 3 provides, that, " proceedings for the
trial and punishment of a person who is not a subject of Her Majesty, and who
is charged with any such offence as is declared by this Act to be within the
jurisdiction 1if the Admirai, shall not be instituted * * * * • * in any of the
dominions of Ber Majesty, out of the United Kingdom, except with the leave
of the Governor of the part of the dominions in which such proceedings are
proposed to be instituted, and on his certificate that it is expedient that such

2) Burb. big. Cr. L. 9.
12.) See Debates, in Extra Appendix, post.
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proceedings should be instituted." By section 4. it is also enacted that, " on
the trial of any person who is not a subject of Her Majesty for an ofTence
declared by this Act to be within the jurisdiction of the Admiral, it shall not be
necessar'y to aver, in any indictment, on such trial, that such consent or certi.
licate of the * * * Governor, as is required by this Act, has been given ; and the
fact or the same having been given shall be presumed, unless disputed by the
defendant at the trial; and the production of a document purporting to be
signed by the Governor, and containing such consent and certilicate shall
be suflicient evidence, for all the purposes of this Act, of the consent or certi.
licate required by this Act."

Section 7 of the same Act defines the territorial waters of Her Majesty as
being " such part of the sea adjacent to the coast of the United Kingdom, or
the coast of some other part of Her Majesty's dominions, as is deemed, by
International law, to be within the territorial sovereignty of Ber Majesty," and
declares, that, " for the purposes of any offence declared by this Act to be
within the jurisdiction of the Admiral, any part of the open sea within one
marine league of the coast, measured from low-water mark, shall be deemed to
be open sea within the territorial waters of Her Majesty's dominions."

Section 18 of the Imperial statute, 52 & 53 Vict., c. 63 (Thte Interpretation Act,
1889), declares that, the expression '• Governor shall, as respects Canada, and
India, mean the Governor-General, and include any person who, for the time
being, has the powers of the Governor-General."

A foreigner who commits a criminal offence against another foreigner, or
against a British subject, on board a foreign ship, on the high seas, outside of the
territorial waters of Her Majesty, is not triable in any part of Her Majesty's
Dominions. (1) This was held even in the case of a ship which (thougi foreign
built) carried the British flag The prisoner was one of the crew of a ship built
in Holstein whence she sailed so London, England. All the oflicers and crew
were foreigners. The registered sole owner, one R., was an alien born, though
described in the register as " of London, Merchant." The ship sailed on a voyage
from London, under the British flag. While on the voyage, the prisoner killed
the master, on board the vessel, when several thousand miles fron England,
and 200 miles from land. On the trial of the prisoner for murder, these facts
were proved ; and no evidence was given that R., the owner of the ship, had
been naturalized, or had obtained letters of denization. Under these circums.
tances, it was held that there was no evidence that the ship was British, and
that consequently the prisoner could not be convicted for the offence, in En-
gland. (2)

Formerly Her.Majesty's Courts had no jurisdiction over an offence committed
by a foreigner on board of a foreign ship even if at the time of the crime being
committed the ship was within the territorial waters of Her Majesty's dominion-.
The question came up in the case of R. v. Keyn ; in which the prisoner was a
foreigner in command of a foreign ship, and while passing wifhin three miles
of the- shore of England, on a voyage to a foreign port. his ship ran into a
Britishi ship. and sank ber, whereby a passenger on board the British ship was
drowned. The facts of the case were such as, apart froma the question of jurisdic-
tion. amounted to manslaughter, by English law. It was held, that the offence
was not committed on board the British ship, and that there was no jurisdiction
in the Courts of England to try the prisoner, a foreigner passing the English
coast, on the high seas, in a foreign ship, though the occurence took place
within three miles of the English coast. (3)

It was the decision in Keyn's case that led to the passing of the Territorial
Waters Jurisdiction Act, 1878, amending the law, as already shewn, so that a
foreigner on board a foreign ship may be tried by the Courts of England or of

(1) R. v. Lewis, Dears & B. 182; 26 L. J. (M. C.) 104; R. v. De Mattos, 7 C.&
P. 458; R. v. Kohn, 4 F. & F. 68 ; R. v. Depardo, I Taunt, 26; B. & R. 134.

(2) R. v. Bjornsen, L. & C. 545 ; 34 L. J. (M. C.) 180.
(3) R. v. Keyn, L. R. 2 Ex. D. 63 ; 46 L. J. (M. C.) 17.
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any of Her Majesty's Dominions for an ofTence committed on the open sea,
provided the occurence takes place within the territorial waters of Her Majesty's.
dominions. and subject to the consent, as to the United Kingdom, of one of Her
Majesty's Principal Secretaries of State, or, in cases arising in any part of Her
Majesty's dominions outside of the United Kingdom,-with the consent of the
d'overnor of that part.

The jurisdiction of the Admiralty extends over Brilish ships not only on the
high seas, but also in foreign rivers, below the bridges, where the tide ebbs and
flows and where great ships go, although the municipal authorities of the foreign
country may be entitled to concurrent jurisdiction. 11) So that a person whether
a British subject or a foreigner who is on board a British ship on the high seas
or in foreign rivers below the bridges, where the tide ebbs and flows, and where
great ships go, is subject to the laws of England the same as if lhe were on British
soil, such a ship being in law part of the territory of the United Kingdom. (2)

Thus, where a foreigner was convictedjin England, of manslaughter committed
on board a British ship in the river Garonne, in France, about 35 miles from
the sea, and about 300 yards from the nearest shore, within the ebb and flow of
the tide, the conviction was upheld. (3,

So, ailso, where a person committed a larceny on board a British ship lying
alloat in the open river at Rotterdam, moored to the quay ina place where large
vessels usually lay, and 16 or 18 miles from the sea, between which and the ship
there were no bridges, and within the ebb and flow of the tide, it was held that
the larceny took place within the jurisdiction of the Admiralty, and therefore
that a person who afterwards, in England, received the property so stolen could
be tried at the Central Criminal Court, as the thief himself, even if he had been
a foreigner, not one of the crew, might have been so tried. (4)

Upon an indictment for larceny out of a vessel lying in a river at Wampu. in
China, the prosecutor gave no evidence as to the tide flowing ; but the judges
held that the Admiralty had jurisdiction, it being a place where great ships go.(5)

It has been held that the liability of the defendant, when he is a foreigner, is not
tlected by the fact that he was. in the first instance, brought illegally and by
force on board the ship, unless the offence committed by him was one committed
merely for the purpose of freeing himself from such unlawful restraint. Therefore,
where the defendant, a foreigner, having comniitted a crime in England. had
fled to Hamburg, and was there arrested and forced on board an English ship.
and while he was kept in custody on board such ship, on the high seas, killed
the officer who had arrested him, not for the purpose ofescaping, but of malice
prepense, it was held that even assuming such arrest and detention to be illegal.
.he was guilty of murder. (6)

Whera on'ai trial for maliciously wounding, on the high seas, it was stated
by three witnesses that the vessel on board of which the offence was alleged to
have been committed was a British ship of Shields, sailing under the British
flag,,-but no proof was given of the ownership or registration of the vessel, it
was held that the Court had jurisdiction, as the evidence shewed that the vessel
vas British, and, that, that being so, the Court would have jurisdiction, even if

there liad.been positive proof that the vessel was not registered. (7)
By section 267 of the Merchant Shipping Act, 17 and 18 Victoria, chapter 104,

(Imp.), all offences against property or person committed in or at any place either
ashore or alloat out of Her Majesty's dominions, by any master, seaman, or

(1) R. v. Anderson, L. R. 1 C. C. R. 161: 38 L. J. (M. C.) 12.
(2) R. v. Lopez, R. v. Sattler, Dears & B. 525 ; 27 L. J. M. C. 48; R. v. Lesley,

Bell, 220; 29 L. J. <M. C.) 97.
(3) R. v. Anderson, supra.
(4) R. v. Carr, 10 Q. B D. 76; 52 L. J. (M. C.) 12.
(5) R. v. Allen, 1 Mood C. C. 494.
(6) R. v. Sattler, supra,
(7) R. v. Seberg, L. R. I C. C. R. 264 ; R. v. Von Seberg, 39 L.J. (M.C.) 133, S. Cý
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apprentice, who at the time when the offence is committed is, or, within tiree
months previously, has been employed in any British ship, shall be deemed to
be offenlces of the same nature respectively and be liable to the same punishmeits
respectively, and be enquired of, heard, tried, determined, and adjudged in the
same manner and by the saine courts, and in the same places as il such offences
had been committed within the jurisdiction of the Admiralty of England. 1)

A hulk retaining the general appointinents of a ship, registered as a British
ship and hoisting the British ensign, although only used as a floating warehouse
is a British ship within the meaning of the above enactinent. (2)

It is also enacted by section 21 of the 18 & 19 Vict. c. 91, that if any person
being a British subject charged with having committed any crime or offence on
board any British ship on the high seas, or in any foreign port, or harbor, or il
any person not being a British subject charged with having committed any
crime or olfence on board any British ship on the high seas is founa, (that is to
say, is found to be at the time of his trial), (3) within the jurisdiction of any
court of justice in Her Majesty's dominions, which would have had cognizanc~e
of such crime or ulfence if committed within the limits of its'ordinaryjurisdiction
such court shall have jurisdiction to hear and try the case as if such crime or
offence had been committed within such limits.

By section I1 of the 30 & 31 Vict. c. 124, if a British subject commits a crime on
board a British ship or on boart a foreign ship to which he does not belong, any
Court in the Queen's dominions, which would have cognizance of such crime if
committed on board a British ship within the limits of the ordinary jurisdiction
of such Court. shall have jurisdiction to hear and determine the case, as if the
said crime had been committed as last aforesaid. (4)

Under section 9 of 24 & 25 Vict. c. 100, a British subject who, in a foreign
country, within the dominion of a foreign power, murders a British subject or
a foreigner, is triable in England. This, in fact, was the state of the law before
the passing of 24 & 25 Vict. c. 100. t5)

We have already seen that, according to a recent decision of the Privv
Council, the legislative powers of a colonial legislature are confined .to its own
territory, and that it cannot legislate for offences committed beyond the limits
of the colony. (6)

PROSECUTIONS REQUIRING CONSENT OF
ATTORNBY GENERAL.

543. obtatningorcommunicatlngeoinelalinformation.-Noperson
shall be prosecuted for the offence of unlawfully obtaining and com-
municating official information, as defined in sections seventy-seven
and seventy-eight, without the consent of the Attorney-General or
of the Attorney General of Canada. 53 V., c. 10, s. 4.

544. zudaeiai corrupuen.-No one holding any judicial office
shall be prosecuted for the offence of judicial corruption, as defined
in section one hundred and thirty-one, without the leave of the Attor-
ney-General of Canada.

(1) R. v. Dudley, 1I Q. B. D. 273; 54 L. J. (M. C.) 32.
(2) R. v. Armstrong, 13 Cox, 184, Archibald, J.
(3) R. v. Lopez, Dears & B. 525; 27 L .1. (M. C.) 48.
(4) See Arch. Cr. Pl. & Ev. 21 Ed. p. 36.
(5) See R. v. Azzopardi, 2 Mood. C. C. 288; 1 C & K. 203 : R. v. Sawyer, R.

& R. 294.
(6) See McLeod v. Atty Gen. N. S. Wales, (L. N. 402-405), cited iii full, witl

oSmments at pp. 21 1-213, unie,
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545. Making or having explosives.-'If any person is charged
before a justice of the peace with the offence of making or having
explosive substances, as defined in section one hundred, no further
proceeding shall be taken against such person without the consent of
the Attorney-General except such as the justice of the peace thinks
necessary, by remand or otherwise, to secure the safe custody of such
person. R.S.C., c. 150, s. 5.

PROSECUTIONS REQUIRING CONSENT OF MINISTER
OF MARINE AND PISIIERIES.

546. sending or taking an nnseawortby ship to sea.- No person
shall be prosecuted for any offence under section two hundred and
fifty-six or two hundred and fifty-seven, without the consent of the
Minister of Marine and Fisheries. .

OTHER PROSECUTIONS REQJIRING THE ATTORNEY
GENERAL'S CONSENT.

547. Criminai nreaeh of Trust.-No proceeding or prosecution
against a trustee for a criminal breach of trust, as defined in section
three hundred and sixty-three. siall be commenced without the
sanction of the Attorney-General. R.S.C., c. 164, s. 65.

548. coneeaing encumbrances.-No prosecution for concealing
deeds and encumbrances, as defined in section three bundred and
seventy, shall be commenced without the consent of the Attorney-
General, given after previous notice to the person intended to l4e
prosecuted of the application to the Attorney-General for leave to
prosecute. R S.C., c. 164, s. 91.

549. uttering deracea coin.-No proceeding or prosecution' for
the offence of uttering defaced coin, as defined in section four hun-
dred and seventy-six, shall be taken without the consent of the
Attorney-General.

For meaning of " Attorney-General," see Article 3 ante, p. 2.
It will be seen, by Article 613 (h) post, that it is not necessary to state in the

indictment that the consent referred to in the above Articles has been obtained.

550. Trials ofpersons under sîteen. -The trials of all persons
apparently under the age of sixteeu years shall, so far as it appears
expedient and practicable, take place without publicity, and separately
and apart from that of other accused persons and at suitable times
to be designated and appointed for that purpose

551. Limitation# of time for commeneing certain proseeution.-
No prosecution for an offence against this Act, or action for penalties
or forfeiture, shail be commenced-

(a.) after the expiration of THREE YEARS from the time of its com-
mission, if such-offence be-
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(i.) TREASON, except treason by killing Her Majesty or where
the overt act alleged is adeattempt to injure the person of Her
Majesty (Part IV,, section sixty-five) ;

(ii.) TREASONABLE OFFENCES (Part IV., section sixty-nine)

(iii.) any offence against Part XXXIII., relating to the FRAU-

DULENT MARKING OF MERCHANDISE ; nor

(b.) after the expiration of TWO YEARS from its commission, if such
offence be-

(i.) A-FRAUD UPON THE GOVERNMENT (Part IX., section, one
hundred and thirty-three) ;

(ii.) A CORRUPT PRACTICE in municipal affairs (Part IX., section
one hundred and thirty-six) ;

(iii.) UNLAWFULLY SOLEMNIZING MARRIAGE (Part XXII., section
twro hundred and seventy-nine ; nor

(c.) after the expiration of ONE YEAR from its commission, if such
offence be-

(i.) OPPOSING RADING OF RIOT ACT and assembling after procla-
ination (Part V., section eighty-three)

(ii.) REFUSING TO DELIVER WEATPON TO JUSTICE (Part VI., section
one hundred and thirteen);

(iii.) COMING ARMED NEAR PUBLIC MEETING (section one hundred
and fourteen) ;

(iv,) LYING IN WAIT NEAR PUBLIC MEETING (section one hundred
and fifteen) ;

(v.) SEDUCTION of girl under sixteen (Part XIII., section one
*undred and eighty-one); .

(vi.) SEDUCTION under promise of marriage (section one hundred
and eighty-two) ;

(vii.) SEDUCTION of a ward, &c. (section one hundred and
eighty-three) ;

(viii.) UNLAWPULLY DEFILING WOMEN (section one hundred and
eighty-five) ;

(ix.) PARENT OR GUARDIAN PROCURING DEFILEMENT OF GIRL
(section one hundred and eighty-six) ;

(x.) HOUSEHOLDERS PERMITTING DEFILEMENT OF GIRLS ON THEIR
PREMISES (section one hundred and eighty-sevenl ; nor

(d.) after the expiration of SIX MONTH S from its commission, if the
offence be -

(i.) UNLAWFUL DRILLING (Part V., section eighty-seven) ;
(ii.) BEING UNLAWFULLY DRILLED (section eighty-eight) ;
(iii.) HAVING POSSESSION OF ARMS for purposes dangerous to the

public peace (Part VI., section one hundred and two) ;
(iv.) PROPRIETOR OF NEwSPAPER PUBLISHING advertisement

offering REWARD for recovery of stolen property (Part X., sec tion one
hundred and fifty-seven, paragraph d ) ; nor
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(e.) after the expiration Of THREE MONTHS from its Commission if
the offence be eruelty to animals under sections five hundred and
twelve and five hundred and thirteen, Part XXXVIII ; nor

(ii.) RAILWAYS VIOLATING-PRoVISIoNS relating to conveyance
of cattle (Part XXXIX., section five hundred and fourteen) ;

(iii.) REFUSING PEACE OFFICER ADMISSION TO CAR, &c. (section
five hundred and fifteen) ;

(f.) after the expiration of ONE MONTH from its commission, if the
offence be-

(i.) improper use of OFFENSIVE WEAPONS (Part VI., sections
one hundred and three, and one hundred and five to one hundred
and eleven inclusive).

2. No person shall be prosecuted, under the provisions of section
sixty-five or section sixty-nine of this Act, for any OVERT ACT OF
TREASON expressed or declared by open and advised speaking, unless
information of such overt act, and of the words by which the same
was expressed or declared, is given upon oath to a justice within
six days after the words are spoken, and a warrant for the apprehen-
sion of the offender is issued within ten days after such information
is given.

Under the common law there is no limited time for the prosecution of pro-
ceedings at the suit of the Crown; and, therefore. the proceedings in all criminal
cases, in relation to which the time is not limited by statute, may be prosecuted
at any length of time after the commission of the offence.

As the limitations of time fixed by the above Article, 551, relate to the commen-
cement of the prosecution, the question arises, what is the commencement of a
criminal prosecution ?

In a case based upon the repealed statutes relating to coin, it was held that
the information and.proceedings before the Magistrate, upon the defendant being
faken, was to be deemed the " commencement of the prosecution " within the
meaning of those Acts. (1)

In another case, where the warrant of commitment for the offence was within
the time limited, but the indictment not till afterwards, it was held sufficient. (2)

The mere issuing of a warrant to apprehend the defendant, in a case under
the 9 Geo. 4, c. 69, sec 4, was held not to be a commencement of the prosecu-
tion; (3) but that it was necessary to shew, in addition to the issuing of the
warrant, that it was executed within the time limited for the commencement of
the prosecution. (4)

Proof of a warrant to apprehend the defendant was held not to bo evidence
of the commencement of a prosecution within the time limited by the 9 Geo. 4
c. 69, s. 4, although the warrant was issued within the twelve months prescribeJ
by that section and although it recited the laying of the information, but that
the information itself should have been given in evidence. (5)

(1) R. v. Willace, t East, P. C. 186. Sec, also, R. v. Brooks, 1 Den. 2t7; 2 C.
& K. 402

(?) l. v. Austin, I C. & K. 621.
(3) R. v. Hull, 2. F. & F. 16.
(4) H. v. Casbolt, Il Cox, 385, 386.
(5) Il. v. Parker, L. & C. 459; 33 L. J. (M. C.) 135.
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Verbal proof that a prisoner, charged with a treasonable offence respecting the
coin, was apprehended, within three months after the offence was committed,
was held to be insuficient, where the indictment was after the three months, and
the warrant to apprchend or to commit was not produced. (ti

Where the prisoner was indicted in 1869 for night poaching alleged to have
been committed in 1863, and pleaded guilty, he was allowed to withdraw his
plea, and plead not guilty, and no information and warrant being produced
shewing that the prosecution had been commenced within twelve calendar
months as directed by 9 Geo. 4. c. 69, sec 4, Byles, J., directed an acquittal. (2)

The time limited for the commencement of a criminal prosecution begins to
run as soon as the act which constitutes the offence has taken place. For in-
stance, it was held in an Amorican case that the crime of embezzlement was
committed, and the statute of limitations of the State of Indiana, relating to that
offence, began to run when the defendant, as treasurer of a county failed to
pay over the county's money in his hands to his successor in oflice, and that the
mere fact of a subsequent demand and refusai did not take the case out of the
operation of the statute. (3)

A defence based upon the provisions of Article 551, as to the limitation of the
prosecution need not be specially pleaded, but may, under the terms ol Article
631, posi, be relied on under the plea of not guilty.

In a decision recently rendered by the Supreme Court of Kansas, it was held
that the failure of a defective indictmnent or information, and the presentation
of a new and correct indictment or information after the statute Of limitations
lias hegun to run, does not revive the statute ; but that the statute is put aside
hy the presentation and filing of an indictment against a defendant, and re-
mains silent until the Legal proceedings thereon are terminated ; and that if a
defective indictmnent is withdrawn by means of a nolle prosequi, or dismissed
with consent of the court, and an information is liled charging the defendant
with the same offence, the information continues the legal proceedings which
were commenced by the presentation and filing of the original indictment. 14)

in an English case, an indictment for night poaching preferred against the
defendant, within twelve months after the commission of the offence, was
ignored. Four vears afterwards another bill was laid and found against him,
for the same offence, and, upon an objection that the proceeding was out of
time, Coleridge. J., doubting whether the first indictment was not a proceeding
sufficient to entitle the prosecutor to proceed, reserved the point ; but the de-
fendant was acquitted by the jury, on tie merits. (5)

552. Arrest without warran.-Any one found committing any
of the offences mentioned in the following sections, may be arrested
without warrant by ANY ONE, that is to say :

PART IV.- Sections sixty-five, treason ; sixty-seven, accessories
after the fact to treason ; sixty-eight, sixty-nine and seventy, trea-
sonable offences ; seventy-one, assaults on the Queen ; seventy-two,
inciting to mutiny.

PAa V.-Sections eighty-three, offences respecting the reading
of the Riot Act ; eighty-five, riotous destruction of buildings;
eighty-six, riotous damage to buildings.

(1) R. v. Philips, R. & R. 369.
(21 R. v. Casbolt, supra. See, also, Tilladam v. Inhabitants of Bristol. 4 N.U&

M., 144 ; 2 A. & E. 389 ; 4 L. J. M. C. 35.
(3) State v. Mason, (Ind. Supr Ct i. 8 N. East Rep. 716.
,4) State v. Child. 24 Pac. Rep. 952.
(5) R. v. Killminster, 7 C & P. 228.
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PART VII.-Sections one hundred and twenty, administering,
taking or procuring the taking of oaths to commit certain crimes
one hundred and twenty-one, administering, taking or procuring the
taking of other unlawful oaths.

PART VIII.-Sections one hundred and twenty-seven, piracy; one
hundred and twenty-eight, piratical acts; one hundred and twenty-
nine, piracy with violence.

PART XI.-Sections one hundred and fifty-nine, being at large
while under sentence of imprisonment ; one hundred and sixty-one,
breaking prison ; one hundred and sixty-three, escape from custody
or from prison ; one hundred atíd sixty-four, escape from lawful
custody.

PART XIII.-Section one hundred and seventy-four, unnatural
offence.

PART XVIII.-Sections two hundred and thirty-one, murder;
two hundred and thirty-two, attempt to murder; two hundred and
thirty-five, being accessory after the fact to murder ; two hundred
and thirty-six, manslaughter ; two hundred and thirty-eight, at-
tempt to commit suicide.

PART XIX.-Sections two hundred and forty-one, wounding with
intent to do bodily harm i two hundred and forty-two, wounding;
two hundred and forty-four, stupefying in order to commit an in-
dictable offence ; two hundred and forty-seven and two hundred and
forty-eight, injuring or attempting to injure by explosive substances ;
two hundred and fifty, intentionally endangering persons on rail-
ways ; two hundred and fifty-one, wantonly endangering persons on
railways ; two hundred and fifty-four, preventing escape from
wreck.

PART XXI.-Sections two hundred and sixty-seven. rape ; two
hundred and sixty-eight, attempt to commit rape; two hundred and
sixty-nine, defiling children under fourteen.

PART XXII. - Section two hundred and eighty-one, abduction of a
woman.

PART XXV.-Section three hundred and fourteen, receiving pro-
perty dishonestly obtained.

PART XXVI. - Sections three hundred and twenty, theft by
agent, &c.; three hundred and fifty-five, bringing into Canada
things stolen.

PART XXIX.-Sections three hundred and ninety-eight, aggrav-
ated robbery ; three hundred and ninety-nine, robbery ; four hun-
dred, assault with intent to rob ; four hundred and one, stopping
the mail ; four hundred and two, compelling execution of documents
by force; four hundred and three, sending letter demanding with
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menaces ; four hundred and four, demanding with intent to steal;
four hindred and five, extortion by certain threats.

PART XXX.-Seetions four hundred and eight, breaking place of
-worship and comamitting an indictable offence ; four hundred and
nine, breaking place of worship with intent to commit an indictable
offence; four hundred and ten, burglary; four hundred and eleven,
housebreaking and committing an indictable offence ; four hundred
and twelve, housebreaking with intent to commit an indictable
offence; four hundred and thirteen, breaking shop and committing
an indictable offence; four hundred and fourteen, breaking shop
With intent to commit an indictable offence ; four hundred and
fifteen, being found in a dwelling-house by night; four hundred and
sixteen, being armed, with intent to break a dwelling-house ; four
hundred and seventeen, being disguised or in possession of house-
breaking, instruments.

PART XXXI.-Sections four hundred and twenty-three, forgery;
four hundred and twenty-four, uttering forged documents ; four
hundred and twenty-live, counterfeiting seals ; four hundred and
thirty, possessing forged bank notes; four hundred and thirty-two,
using probate obtained by forgery or perjury.

P.aT XXXII.-Sections four hundred and thirty-four, making,
having or using instrument for forgery or.uttering forged bond or
undertaking ; four hundred and thirty-five, counterfeiting stamps;
four hundred and thirty-six, falsifying registers.

PART XXXIV.-Section four hundred and fifty-eight, personation
of certain persons.

PART XXXV.-Sections four hundred and sixty-two, counterfeit-
ing gold and silver coin; four hundred and sixty-six, making instru-
ments for coining ; four hundred and sixty-eight, clipping current
coin; four hundred and seventy, possessing clipping of current coin;
four hundred and seventy-two, counterfeiting copper coin ; four
hundred and seventy-three, counterfeiting foreign gold and silver
coin; four hundred and seventy-seven, uttering counterfeit current
coin.

PART XXXVII.-Sections four hunIred and eighty-two, arson;
four hundred and eighty-three, attempt to commit arson ; four
hundred and eighty-four, setting fire to crops ; four hundred and
eighty-five, attempting to set fire to crops; four hundred and eighty-
eight, attempt to damage by explosives ; fòur hundred and eighty-
nine, mischief on railways; four hundred and ninety-two, injuries to
electric telegraphs, &c. ; four hundred and ninety-three, wrecking ;
four hundred and ninety-four, attempting to wreck ; four hundred
and ninety-five, interfering with marine signals ; four hundred and
ninety-eight, mischief to mines ; four hundred and ninety-nine,
misehief.
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2. Any one found committing any of the offences mentioned in the
following sections, may be arrested without warrant by a PEACE
OFFICER

PART XXVII.-Sections three hundred and fifty-nine, obtaining
by false pretense ; three hundred and sixty, obtaining execution of
valuable securities by false pretence.

PART XXXV.-Sections four hundred and sixty-five, exporting
counterfeit coin; four hundred and seventy-one, possessing counterfeit
current coin ; four hundred and seventy-three paragraph (b), possess-
ing counterfeitforeign gold orsilver coin; four hundred and seventy-
three, paragraph (d), counterfeiting foreign copper coin.

PART XXXVII.-Sections four hundred and ninety-seven, cuttng
booms, or breaking loose rafts or cribs of timber or saw-logs ; five
hundred, attempting to injure or poison cattle.

PART XXXVIII.-Sections five hundred and twelve, cruelty to
animals; five hundred and thirteen, keeping cock-pit.

3. A PEACE OFFICER may arrest, without warrant, any one whom
he finds committing any offence against this Act, and ANY PERSON
may arrest, without warrant, any one whom he finds by night
committing any offence against-tbis Act.

4. ANY ONE may arrest 'without warrant a person whom he, on
reasonable and probable grounds, believes to have committed an
offence and to be escaping from, and to be freshly pursued by, those
whom the person arresting, on reasonable and probable grounds,
believes to have lawfull authority to arrest such person.

5. The owNER of any property on or in respect to which any
person is found committing an offence against ibis Act, or any
person authorized by such owner, may arrest without warrant the
person so found, who shall forthwith be taken before a justice ofthe
peace to be dealt with according to law.

6. Any oFFICER in Her Majesty's service, any WARRANT or PETTY
OFFICER in the navy, and any NON-COMMISSIoNED OFFICER OF MARINES
may arrest witbout warrant any person found committing any of
the offences mentioned in section one hundred and nineteen of this
Act.

7. Any PEACE OFFICER pnay, without a warrant, take into custody
any person whom he finds lying or loitering in any highway, yard
or other place during the night, and whom he has g'ood cause to
suspect of having committed, or being about to commit, any
indictable offence, and may detain such person until he can be brought
before a justice of the peace, te be dealt with according to law;

(a.) No person who has been se apprehended shall be detained
after noon of the following day without being brought before a
justice of the peace.

For definition of " Peace officer," see Art. 3 (s), ante, p. 5.
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"Night " is the interval between 9 p. m. and 6 a. m. of the following day,
(Art. 3.q.)

The following is an alphabetical list of the offences enumerated in clause I
of the above Article, 552, and for which an offender, when found committing
any of them, may be arrested, without warrant, by any one:

Assaults on -the Queen, (Article 71).

Administering, taking or procuring unlawful oaths, (Articles 120,
121).

Abduction, (Article 281).

Arson, setting fires, etc. (Articles 482, 483, 484, 485).

Attempt to damage by explosives, (Article 488).

Being at large while under sentence of imprisonment, (Article 159).

Breaking prison, (Article 161).

Bringing stolen property into Canada, (Article 355).

Breaking place of worship. (Articles 408, 409).

Burglary, housebreaking, shopbreaking, etc. (Articles 410, 411,
412, 413, 414).

Being found in a dwelling by night, (Article 415).

Being found armed with intent to break a dwellinghouse, (Article
416)

Being disguised or in possession of housebreaking instruments;
(Article 417).

Counterfeiting seals ; Counterfeiting stamps, (Articles 425, 435).

Counterfeiting gold and silver coin; Making coining instruments;
and Uttering counterfeit carrent coin, (Articles 462, 466, 477).

Clipping current coin; Possessing clippings, (Articles 468, 470).

Counterfeiting copper coin. (Article 472).

Counterfeiting foreign gold and silver coin, (Article 473).

Defiling children. (Article 269).

Demanding by threatening letters. (Article 403).

Demanding with intent to steal, (Article 404).

Endangering persons on railways, (Articles 250, 251).

Escapes, (Articles 163, 164).

Extortion by threats, (Article 405).

Forcibly compelling ëxecution of documents, (Article 402).

Forgery ; Uttering forged documents ; Possessing forged bank
notes ; Using probate obtained by forgery or perjury ; Making,
having or using forgery instruments (Articles 423, 424,430, 432, 434)
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Falsifying register, (Article 436).

Inciting to mutiny, (Article 72).
Injuring or attempting to injure by explosives, (Articles 247, 248).
Injuring electric telegraph, etc, (Article 492).
Interfering with marine signals, (Article 495).
Murder ; Attempt to murder ; Accessory to murder, (Articles

231, 232, 235).
Manslaughter, (Article 236).
Mischief on railways, etc. (Articles 489, 498, 499).
iPiracy; Piratical acts ; Piracy with violence,(Articles 127,128,129).
Personation, (Article 458).

Riot act, offences respecting reading of, (Article 83).
Riotous destruction ; Riotous damage, (Articles 85, 86).
Rape ; Attempt to commit rape, (Articles 267, 268).
Receiving stolen property, (Article 314).
Robbery; Aggravated robbery; Assault with intent to rob,(Articles

398, 399, 400).
Stopping the mail, (Article 401).
Suicide, attempt at, (Article 238).
Stupefying in order to commit indictable offence, (Article 244).
Treason ; Accessory; Treasonable offences, (Articles 65, 67, 68,

69, 70).
Theft by agent, etc. (Article 320).
Unnatural offence, (Article 174).
Wreck, preventing escape from, (Article 254).
Wrecking; Attempt to wreck, (Articles 493, 494).
Wounding, (Articles 241, 242).

FOUND COMmTTING " has been held to mean either seeing the party actually
committing the offence or pursuing him immediately or continuously after he
has been seen committing it ; so that to justify the arrest, without warrant, of
an offender, on the ground of his being found commilling an offence. he must he
taken in the very act of committing it, or there must be such fresh and continuous
pursuit of him from his being seen and surprised in the act until his actual cap-
ture that the linding him in the act and his subsequent pursuit and capture
may be considered to constitute one transaction. (1) Immediately means imme-
diately after the commission of the offence, and not immediately after the
discovery of its commission. Pursuit after an interval of three hours would not
be a fresh pursuit. (2)

(1) R. v. Curran, 3 C. & P. 397 ; t Russ, Cr. 5 Ed. 715 ; Hanway v. Boulthee,1 M. & R. 15 ; Clarke's Magist. Man. 42.
(2) Downing v. Capel, L. R. 2 C. P. 461 ; Leete v. Hart, 37 L. J. C. P. 157.
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It seems that if the offender he seen in the commission of an offence by one
person he may be arrested by another person who did not see him committing
it. (1)

The following is a list, alphabetically arranged, of the offences maentioned in
clause 2 of the above Article 552 and for which, when found committipg, an
offender may be arrested, without warrant, by a peace officer :

Attempting to injure or poison cattle, (Article 500).
Cruelty to animals, (Article 512).
Cutting booms, or breaking loose rafts or cribs of timber,

(Article 497).
Counterfeiting foreing copper coin, (Article 473).
Exporting counterfeit coin, (Article 465).
Keeping cock-pit, (Articie 513)..
Obtaining by false pretence, (Article 359).
Obtaining execution of valuable securities by false pretence,

(Article 360).
Possessing counterfeit current coin, (Article 471).

Possessing counterfeit foreign gold or silver coin, (Article 473).

See Articles 22-39, and full notes, illustrations, and authorities, as to arrests
without warrant, at pp. 18-27, ante.

The Criminal Procedure Act, R.S.C., chap. 174 (which is now repealed)
contained a provision (section 26) under which a person to whom any property
was offered, for sale, or for pawn, was, if he had reasonable cause to suspect
that an offence had been committed on or with respect to such pròperty,
empowered to apprehend, and carry before a justice of the peace, the person
offering the same, together with such property, to be dealt with according to law.

But the Pawnbrokers' Act, (R.S.C, c. 128), is still in force, and contains, in
sections 9 and 10, the following provisions:

"If any person offers to any pawnbroker, by way of pawn or
pledge, or of exehange or sale, any goods, and is not able or refuses
to give a satisfactory account of himself, or of the means whereby he
became possessed ofthe goods, or wilfully gives any false information
to the pawnbroker or his servant, as to whether such goods are his
own property or not, or as to his name and place of abode, or as to
the owner of the goods,-or if there is any other reason to suspect
that such goods have been stolen or otherwise illegally or clandestinely
obtained,-or if any person not entitled, or not having any color of
title by law to redeem goods that have been pawned, attempts to
redeem them, the person to whom the goods first above mentioned
are offered to be pawned, or to whom the offer to redeem the goods
in pawn is made, may seize and detain the person offering to pawn,
and the goods offered to be pawned, or the person offering to redeem,
as aforesaid, and shall convey such person and the goods offered to

(1) R. v. Howarth, R. & M., C. C. R. 207.
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be pawned, or the person offering to redeem, and immediately deliver
the person so offering to pawn and the goods offered to be pawned,
or the person so offering to redeem, into the custody of a peace officer
or constable, who shall, as soon as possible. convey such person and
goods, or such person, as the case may be, before a justice of the
peace of the district or county." (Sec. 9.)

" If such justice of the peace, upon examination and inquiry, bas
cause to suspect that such goods have been stolen or illegally or clan-
destinely obtained, or that the person offering to redeem them bas
not any pretence or color of right so to do, he shall commit the
offender into safe custody for such reasonable tirne as is necessary
for obtaining proper information in order to be further examined;
and if, upon either examination, it appears to the satisfaction of the
justice that such goods were stolen or illegally or clandestinely
obtained, or that the person offering to redeem them had not any
pretence or color of right so to do, he shall, unless the offence
authorizes such commitment by any othor law, commit the offender
to the common gaol of the district or county where the offence was
committed, for any term not exceeding three months," (Sec. 10.)

PART XLIV.

Modes or posecution.-Before the coming into force of the present Code
there were four entirely different modes of proceeding against a person accused
of having committed a criminal offence.

These different modes of prosecution and the changes proposed to be made
by the English Draft Code were explained and commented upon by the Royal
Commissioners in their report, in the following terms ;-

l ie [the accused] may be taken before a Magistrate, and
committed for trial : he may, except in a few cases, be indicted by
a Grand Jury, without being so committed ; he may in the case of
homicide be committed and tried upon a coroner's inquisition ; and
in cases of misdemeanor he may be put upon his trial by a Criminal
Information filed either by the Attorney-General er officio, or, if the
Queen's Bench division so orders, by the Master of the Crown office,
at the instance of a private person injured. (1)

According to the ancient theory of the law from which it still
derives its force, the course is this : The Queen from time to tiem,
sends Commissioners through the country to hear and determine all
accusations of crime, and to deliver the gaols. The Grand Juries of
the different counties accuse by way of presentment certain persons as
offenders, and the accusations are referred to a petty jury, by whom
they are disposed of.

(1) For notes, illustrations and authorities on Criminal Informations, see pp.
244-248, ante; and for forms, see p. 262, ante.
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The common practice is different : Suspected persons are brought
before.a justice of the peace by the police or byprivate complainants.
The Magistrate takes the depositions of the witnesses,.and either
discharges the prisoner or commits him for trial. The accusation is
put in the form of an indictment and laid before the Grand Jury,
who, having heard the evidence, determine whether the accused is
to be put upon his trial or not.

The Grand Jury are still, however, in theory, the sole accusers;
but, inasmuch as they have long ceased to report matters within
their own knowledge, and have come to act upon information
supplied by others, any one can send up a bill before them accusing
any persen ofany offence whatever, with certain specified exceptions.

The proceedinags upon coroners' inquisitions is .a relie of times
preceding the uppointment of justices of the peace. The Coroner
and his jury at that time had a power of accusation concurrent with
that of the Grand Jury, much as if a suspected person could in the
present day be put on his trial upon the Magistrate's commita
without any bill being found by the Grand Jury.

As to Criminal Informations they form a mode of proceeding
adopted in peculiar cases, and call for no observation here.

In all common cases we think that Of these modes of prosecution,
that of initiating the charge before a magistrate is by far the fairest
and most satisfactory in every way. It gives suspected persons uI
notice of the case against them, and it enables the judge and jury,
who finally dispose of the prosecution, to discharge their duties with
confidence that the whole matter has been properly prepared for
their decision.

It is, moreover, the common mode in use. All others have become
exceptional, and we think that, being the common course, it ought to
be made imperative, in all cases.

We doubt whether the existence of the power to send up a hill
before a Grand Jury without a preliminary enquiry before a magis-
trate, the extent of this power, and the facilities which it gives for
abuse, are generally known.

It is not improbable that many lawyers, and most persons who are
not lawyers, would be surprised to-hear that, theoretically, there is
nothing to prevent such a transaction as this :-Any person might
go before a Grand Jury, without giving any notice of bis intention
to do so. le might there produce witnesses, who would be examined
in secret, and of whose evidence no record would be kept, to swear,
without a particle of foundation for the charge, that some named
person had committed any atrocious crime. If the evidence appeared
to raise a prima facie case, the Grand Jury, who cannot adjourn their
enquiries, who have not the accused person before them, who have
no means of testing in any way the evidence produced, vould
probably find the bill. The prosecutor would be entitled to a
certificate from the officer of the Court that the indictment had been
found. Upon this he would be entitled to get a warrant for the
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arrest of the person indicted, who on proof of his identity must be
committed to prison. The person so committed would not be entitled
as of right, to bail, if his alleged offence were felony. Even if he
were bailed, he would have no means of discovering upon what
evidence lie was charged, and no other information as to his alleged
offence than he could get from the warrant : as he would not be
entitled by law to see the indictment or hear it read'till he was
called upon to plead. He would have no legal means of obtaining
the least information as to the nature of the evidence to be given, or
(except in cases of treason) even as to the naines of the witnesses to
be called against him; and he might thus be tried for his life without
having the smallest chance of preparing for his defence, or the least
information as to the character of the charge.

Of course, in practice, the conviction of an innocent man, under
such circumstances, would be practically impossible. The judge would
postpone the trial, the jury:would acquit the prisoner, the prosecutor
would probably be subjected to exemplary damages in an action for
malicious prosecution ; but it still remains that such is the law, though
it could not be put in force without shocking the feelings of the whole
community. That such, however, is the law, subject only to certain
exceptions hereinafter mentioned, there can be no doubt.

Although the law is theoretically the same in Ireland, a salutory
practice has prevailed there, whereby if the accused has not been
committed for trial, a private prosecutor is not permitted to lay an
indictment beforeithe Grand Jury without the leave of the presiding
Judge, obtained in open Court.

The exceptions we have referred to are constituted by the statutes
which provide that it shall not be lawful to present an indictment
against any person for perjury, subornation of perjury, conspiracy,
obtaining property by false pretence, keeping a gambling house,
keeping a disorderly house, or any indecent assauit, unless the
prosecutor las been bound over to prôsecute or give evidence, or
unless the accused person has been committed to or detained in
custody, or is bound by recognizance to appear to answer to the
indictinent, or unless the indictment is preferred with leave of the
Court or of a Judge or the Attorney General, as in these statutes
mentioned.

So far as it goes this legislation appears to us wise and sound. On
the one hand, it secures, to the person accused, the fallest possible
notice of the nature of the charge against him and of the evidence on
which it is to be supported ; on the other, it does not invest the
Magistrate with an absolute veto, on a prosecution. It enables the
prosecutor, if he thinks proper, to take the opinion of the Grand Jury
as to whether the accused person should or should not be put on his
trial. It is, however, impossible to defend, on any principle which
occurs to us, the narrow range of the provisions. Why are indecent
assaults included, and other charges of indecency, most easily made,
most hard to refute, and comnionly employed as the engines of
extortion, excluded ? On what possible ground can it be right that a
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man should be at liberty to accuse another of murder, piracy, or arson,
withoùt giving him notice of the nature of the charge against him,
whilst he is obliged to give him notice if he charges him with perjury
or conspiracy ? It is obvious that this legislation was partial and
tentative.

As to persons committed upon a coroner's inquisition, the common
though not universal practice is to take a prisoner, committed before
the Coroner, before a Magistrate. We do niot undervalue the coro.
ner's inquest ; but we see no reason why, in cases in which they
result in a committalfor murder or manslaughter, the suspected
person should not have a right, by law, to be taken before a magis.
trate, and have the advantages which other accused persons possess;
and upon the whole we propose to extend the principle of the Vexations
Indictments Act to all offences whatever, except those which are tried
on Criminal Informations. .

Section 505 (1) accordingly provides that no one except the
Attorney-General may prefer any Bill of indietment, unless he is
bound over to prosecute, or unless he bas the written consent of a
judge of the High Court (2) or of the Attorney-General, or of the court
before which the Bill is to be preferred, to do so ; and section 506
(3) enacts that, henceforth, no one shal be tried upon a coroner's
inquisition.

The effect of this will be that, as a rule, no one wiUl be liable to be
indicted without a preliminary enquiry being first 'held before a
magistrate.

Should these proposals be adopted the regular course of a prose-
cution would consist of the following steps:

1. Procuring the appearance of the suspected person before a
magistrate, either by summary arrest, summons, or warrant:

2. The preliminary hearing before the Magistrate, resulting either
in the discharge or committal of the prisoner, and, in thp ease of his
discharge, being followed, or not, by the binding over of the prose-
cutor.

3. The preferring of the indietment before the Grand Jury:
4. The trial :
'5. Proceedings by way of appeal subsequent to the trial.

We have provided in section 440, (4) with respect to both warrants
and summonses, that they should not be refused by a magistrate
merely because the alleged offender may be arrested without a
warrant. This we believe to express the spirit, though not to be found
in the letter of the present law.-We are, however, informed that
some justices take a different view, and refuse in cases of felony to

(1) Section 505 of the English Draft is to the same effect as Artiole 641 of the
present Code (See Art. 641, posi).

(2) Instead of the words " High Court " our Article, 641, uses the words " any
Court of Criminal Jurisdiction."

(3) See article 642, posi.
(4) See article 5t9, posi.
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issue either a warrant or a summons, leaving the person applyin for
one to arrest the alleged offender on his own responsibility." Eng.
Comnrs.' Rep.

COMPELLING APPEARANCE OF ACÇUSED BEFORE
JUSTICE.

5i53. Magfstertal jurisaietion.-For the purposes of this Act, the
following provisions shall have effect with respect to the jurisdiction
ofjustices :

(a.) Where the offence is'comniitted in any water, tidal or other,
between two or more magisterial jurisdictions, such offlence may be
considered as having been committed in either of such jurisdictions ;

(b.) Where the offence is committed on the boundary of two' or
more magisterial jurisdictions, or within the distance of five hundred
yards from any such boundary, or is begun within one magisterial
jurisdiction and completed within another, such offence may be
considered as having been committed in any one of such jurisdictions ;

(c.1 Where the offence is committed on or in respect to a. mail, or
a person conveying a post-letter bag, postrletter or anything sent by
post, or on any person, or in respect of any property, in or upon any
vebicle employed in a journey, or on board any vessel employed on any
navigable river, canal or other inland navigation, the person accused
Bhall be considered as having committed such offence in any magis-
terial jurisdiction through which such vehicle or vessel passed in the
course of the journey or voyage during which the offence was com-
mitted: and where the centre or other part of the road, or any navig-
able river, canal or other inland navigation along which the vehicle
or vessel passed in the course of such journey or voyage, is the boun-
dary of two or more magisterial jurisdictions, the person accused of
having dommitted the offence may be considered as having committed
it in any one of such jurisdictions.

This Article is, in effect, if not in words, a re-enactnent of sections 10, 11, and
12 of R.S.C., c. 174, which were derived from sections 12 and 13 of the Imperial
statute, 7 Geo. 4, c. 64 ; clause (b) being only slightly varied from the wording
of section 12 of 7 Geo. 4, c. 64, which is as follows "Where a felony or mis-
demeanor is committed on the boundary of two or more counties, or within the
distance of five hundred yards from any such boundary or is begun in one
county and eompleted in anoiher, the-venue may be laid in either counly, in the
same manner as if it had been committed therein."

In cases of murder or manslaughter, where the cause of death arises in one
magisterial jurisdiction and the death takes place in another, it seems that the
prisoner may, under the above Article, be indicted in either jurisdiction. (1) .

If a man commit a theft in one magisterial jurisdiction and carry the stolen
goods with him into another, he may be indicted within the limits of the juris-
diction where he committed it, or in the place into which, or any of the places
through which he carried the goods ; for in contemplation of law there is such
a taking and carrying away as to constitute the offence of theft in every place

(1) 1 lRuss. Cr. & M: (by Greaves), 4 Ed , 753.
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through which, at any distance of time, the goods were carried by him. (1) For
instance where a prisoner, on the 4th of November, stole a note in Yorkshire,
and, upon the 4th of March, he carried it into Durham, the judges were clear,
upon a case reserved, that the interval between the first taking and carrying, the
note into.Durham did not prevent it from being a theft in Durliam, and that the
conviction in that county was right. 2)

A country bank note was stolen during its transit, through the post, frorm
Swindon, a town in Wiltshire, to the City of Bristol, which lies between -the
counties of Somerset and Gloucester, and the same note was afterwards enclosed
by the defendant in a letter posted by him in Somersetshire and addressed to
the Bankers at Swindon, requesting payment of it, which letter. with the bank
note in it, arrived in due course at Swindon. The defendant was held triable
in Wiltshire, the possession of the Post Office servants or of- the Bankers at
Swindon, in Wiltshire, being held, for this purpose, the defendant's possession 3)

A charge of sending a threatening letter may be prosecuted either in the Ma-
gisterial jurisdiction where the prosecutor received it, or in the place from which
the offender sent it ; because the offence, in such a case, is begun in the Ône
and completed in the other. (4)

Where money obtained by a false pretence was transmitted in a letter posted,
in accordance with the defendant's request, in County A., but which reached
him in County B. it was held that this was an obtaining of the money in
County A. 15)

If two persons steal a thing in one county, though one of them alone carry
the property into another county, yet if both afterwards co-operate to secure the
thing in the latter county both may be indicted there ; for the subsequent
concurrence may be connected with the previous taking. Thus, two men, named
County and Donovan. laid a plan to obtain, under pretence of buying them,
some coats which were in the possession of a woman, at a public house, in Surrey.
After making a pretended bargain to buy them from her, the two prisoners
induced the prosecutrix to leave the coats with one of them (Donovan), whilst
she went with the other prisoner, County, who asked her to go with him, and he
would get the money to pay her for the coats. In the prosecutrix's absence
Donovan carried off the coats into Middlesex, and the other prisoner, Countv,
afterwards joined him there, and concurred in securing them. The indictment
was laid against the prisoners, in Middlesex, and, upon a case reserved, the
judges were unanimous that, as County was present aiding and abetting in
Surrey at the original larceny, his concurrence afterwards in Middlesex, though
after an interval, miglit be connected with the original taking, and brought
down,as larceny,to the subsequent possession in Middlesex. They therefore held
the conviction right. (6)

Where two jointly committed a theft in one county, and one of them carried
the stolen goods into another county, the other still accompanying him, without
their ever being separated, they were held both indictable in either county; the
possession of one being the possession of both, in each of the counties, as long
as they continued in company. (7)

The taking into the other county or jurisdiction must be animo furandi.
For instance, a constable apprehended a prisoner with two stolen horses at

(1) 1 Hale, 507 ; 2 Hale, 163 ; 3 Inst. 113 ; t Hawk., c. 33, s. 52, 4 BI. Com.
304 ; 2 East, P. C. 771.

('2) R. v. Parkin, i Mood. C. C., 45.
(3) R. v. Cryer, Dears. & B. 324 ; 36 L. J. (M. C.) 192.
(4 R. v. Girdwood, 2 East. P. C. 1120 ; 1 Leach, 142 ; R. v. Esser, 2 East.

P. C., 1125 ; R. v. Burdett, 4 B. & Ald. 95.
(5) R. v. Jones, 1 Den. 551 ; 19 L. J. (M. C.) 162; R. v. Buttery, 4 B. & Ald. 179.
(6) R. v. County & Donovan, East. T. 1816, M.S. Bailey, J., 2 Russ. 175, cit.

in Arch. Cr. Pl. & Ev. 21 Ed. 41.
(7) R. v. McDonagh, Carr. Supp., 2d. Ed., 23
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Croyden in Surrey. On being so arrested, the prisoner said he had been at
Dorking to fetch the horses and that they belonged to his brother, who lived at
Bromley. The police constable offered to go with him to Bromley ; and they
took the horses and rode together as far as Beckenham Church, when the pri-
soner said he had left a parcel at the Black Horse, in some place in Kent. The
constable, accordingly, went there with him, each riding one of the horses.
When they got there, the constable gave the horses to the ostler. The prisoner
did not enquire for any parcel, but made his escape, and was, afterwards, again
apprehended in Surrey, and indicted in Kent for stealing the two horses. Upon
a case reserved, the judges were unanimously of opinion that there was no
evidence tô be left to the jury of stealing in Kent. (1)

Where a theft was committed in County A., and the receiving of the property
stolen took place in County B., it was held that both were triable in A., and that
the stealing and receiving could both be alleged to have been in A. (2)

Where an offence has been committed within 500 yards of the boundary
between two magisterial jurisdictions, it seems that Clause (b) of Article 553
wili not enable the prosecutor to lay it in oné jurisdiction and try it in another,
but it merely gives him the option of both laying and trying the offence in
either jurisdiction. (3)

With regard to Clause (c) of Article 553, it seems that. in order to maintain
an indictment in a magisterial jurisdiction other than that in which an ofTence
has been committed, in respect of property in -or upon a vehicle or vessel em-
ployed in a journey, etc., it would be necessary to prove that the offence was
committed in or upon the vehicle or vessel itself. For instance, a defendant
was held to bail to appear at the Cumberland Assizes to answer a charge
of stealing committed on a journey. He had acted as guard of a coach from
Penrith in the county of Cumberland to Kendal in Westmoreland, and was
entrusted with a banker's parcel, containing bank notes and two sovereigns.
On changing horses at some distance from Penrith, he carried the parcel to a
privy, and while there took out of it the sovereigns : and Parke, B., held that as
the act of stealing was not " in or upon the coach," the case was not within the
statute, and the felony having been committed in Westmoreland, the indict-
ment ought to be preferred in that county. (4)

Clause (c) is not confined to the carriages of common carriers or to public
conveyances, but extends tp any vehicle employed in any journey. (5)

554. when a jutee may ompel appearance.-Every justice miay
issue a warrant or summons as hereinafter mentioned to compel the
attendance of an accused person before him, for the purpose of
preliminary inquiry in any of the following cases

(a.) If such person is accused of having committed in any place
whatever an indictable offence triable in the province in which such
justice resides, and is, or is suspected to be, within the limits over
which such justice has jurisdiction, or resides or is suspected to
reside within such limits;

(b.) If such person, wherever he may be, is accused of having
committed an indictable offence within such limits-;

(c.) If such person is alleged to have any where unlawfully
received property which was unlawfully obtained within such limits;

(1) R. v. Simmonds. I Mood. C. C. 408.
(2) R. v. Hinley, 2 M. & Rob 524.
(3) R. v. Mitchell, 2 G. & Dav. 274 ; 2 Q. B. 638.
(4) Sharpe's Case, 2 Lew. 233.
{5) R. v. Sharpe, Dears. 415; 24 L. J. (M. C.) 40; Arch. Cr. Pl. & Ev. 21 Ed. 42.
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(d.) If such person has in his possession, within such limits, any
stolen property.

555. Ofrences committed lu certain parts ofontarto.--All offences
committed in any of the unorganized tracts of country in the province
of Ontario, including lakes, rivers and other waters therein, not
embraced within the limits of any organized county, or within any
provisional judicial district, may be laid and charged to have been
comnitted and may be enquired of, tried and punisbed wlthin any
county of such province ; and such offences shall be within the
jurisdiction of any court having jurisdiction over offences of the like
nature committed within the limits of such county, before which
court such offences may be prosecuted ; and such court shall proceed
therein to trial, judgment and execution or other punishment for
such offence, in the same manner as if such offence had been com-
mitted within the county where such tiial is had.

2. When any provisional judicial district or new county is formed
and estqblished in any of such unorganized tracts, all offences com-
mitted within the limits of such provisional judicial district or new
county, shall be inquired of, tried and punished within the same, in
like manner as such offences would have been inquired of, tried and
punished if this section had not been passed.

3. Any person accused or convicted of any offence in any such
provisional district may be committed to any common gaol in the
province of Ontario; and the constable or other officer having charge
of such person and intrusted with his conveyance to any such common
gaol, may pass through any county in such province with such
person in his custody ; and the keeper of the common gaol of any
county in such province in which it is found necessary to lodge for
safe keeping any such person so being conveyed through such county
in custody, shall receive such person and safely keep and detbin him
in such common gaol for such period as is reasonable or necessary;
and the keeper of any common gaol in such province, to which any
such person is committed as aforesaid, shall receive such person and
safely keep and detain him in such common gaol under his custody
until discharged in due course of law, or bailed in cases in whieb bail
may by law be taken. RS.C., c. 174, s. 14.

556. Ofrences committed la the distret of Gasp--Whenever any
offence is committed in the district of Gaspé, the offender, if
committed to gaol before trial, may be committed to the common
gaol of the county in which the offence was committed, or may. in
law, be deemed to have been committed, and if tried before the
Court of Queen's Bench, he shall be so tried ut the sitting of such
court held in the county to the gaol of which he has been committed,
and if imprisoned in the conimon gaol after trial ho shall be so
imprisoned in the common gaol of the county in which he has been
tried. -R.S.C., c. 174, s. 15.

557. Offences committed out of the fagistrate's jurisdicton-·
The preliminary inquiry may be held either by one justice or by more
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justices than one : Provided that if the accused person is brought
before any justice charged with an offence committed out of the
limits of the jurisdiction of such justice, such justice may, after
hearing both aides, order the accused at any stage of the inquiry to
be.taken by a constable before some justice having jurisdiction in the
place where the offence was committed. The justice so ordering shall
give a warrant for that purposo to a constable, which may be in the
FoOWI A IN SCHEDULE ONE hereto, (1) or to the like effect, and shall
deliver to such constable the information, depositions and rec9gni-
zances if any taken under the provisions of this Act, to be delivered
to the justice before whom the accused person is to be taken, and
such depositions and recognizances shall be treated to all intents as
if they had been taken by the last-mentioned justice.

2. Upon the constable delivering to the justice the warrant, infor -
mation, if any, depositions and recognizances, and proving on oath or
affirmation, the handwriting of the justice who bas subscribed the
same, such justice, before whom the accused is produced, shaU there-
upon furnish such constable with a receipt or certificate in the FoRM B
IN SCHEDULE ONE hereto,(2) of.his having received from him the body
of the accused, together with the warrant, information, if any, deposi-
tions and recognizances, and of bis having proved to him, upon oath
or affirmation, the handwriting of the justice who issued the warrant.

4. If such justice does not commit the accused for trial, or hold him
to bail, the recognizances taken before the first mentioned justice&'
shall be void.

558. Laying inrormation.-Any one who, upon reasonable or
probable grounds, believes that any person has committed an indict-
able offence against this Act may make a complaint or lay an
information in writing and under oath before any magistrate or
justice of the peace having jurisdiction to issue a warrant or sum-
mons against such accused person in respect of such offence.

2. Such complaint or information may be in the FoRm C in SCEEDULE
oNE hereto, (3) or to the like effect.

559. inearing on inrormation--Upon receiving aly such com-
plaint or information the justice shall hear and consider the allega-
tions of the complainant, and if of opinion that a case for so doing is
made out he shall issue a summons or warrant, as the case may be,
in manner hereinafter mentioned, and such justice shail not refuse to
issue such summons or warrant, only because the alleged offence is
one for which an offender may be arrested without warrant. R.S.C.,
c. 174, s. 30.

560. warrant in cases or ofrences committed on high seas, ete--

Whenever any indictable offence is committed on the high seas, or
in any creek, harbour, haven or other place in which the Admiralty

(1) For Form A, see p. 543, post.
(2) For Form B, see p. 544, post.
(3) For Form C. see p. 545, posi.

585



CRIMINAL CODE OF CANADA.

of England have or claim to have jurisdiction, and whenever any
offence is committed on land beyond the seas for which an indictment
may be preferred or the offender may be arrested in Canada, any
justice for any territorial division in which any person charged with,
or suspected of, having committed any such offence is or is suspected
to be, may issue his warrant, in the form D in schedule one hereto, (1)
or to the like effect, to apprehend such person, to be deait with as
herein and hereby directed. RS.C., c. 174, s. 32.

561. Arrest of suspected deserters.-Every one who is reasonably
suspected of being a deserter from fier Majesty's service may he
apprehended and brought for examination before any justice of the
peace, and if it appears that he is a deserter he shall be confined in
gaol until claimed by the Military or Naval authorities, or proceeded
against according to law. RS.C., c. 169, s. 6.

2. No one shall break open any building to search for a deserter
unless he has obtained a warrant for that purpose from ajustice of the
peace,-queh warrant to be founded on affidavit that there is reason
to believe that the deserter is concealed in such building, and that
admittance has been demanded and refused ;. and every one who
resists the execution of any such warrant shall incur a penalty of
eighty dollars, recoverable on summary conviction in like manner as
other penalties under this Act. R.S.C., c. 169, s. 7.

See articles 73 and 74, ante, pp. 48 and 49.

See'appendix, for sec. 9, 11.S.C., c. 169, (remaining unrepealed).

562. contents orsummons.-service.-Every summons issued by
a justice under this Act shall be directed to the accused, and shall
require him to appear at a time and place to be therein mentioned.
Such summons may be in the FORM E in SCHEDULE ONE hereto.
(2) or to the like effect. Nd summons shall be signed in blank.

2. Every such summons shall be served by a constable or other
peace officer upon the person to whom it is directed, either by
delivering it to him personally or, if such person cannot conveniently
be met with, by leaving it for him at his last or most usual place of
abode with some inmate thereof apparently not under sixteen years
of age.

3. The service of any such summons may be proved by the oral
testimony of the person effecting the same or by the affidavit ofsuch
person purporting to be made before a justice.

563. warrant to arrest, in the arst instance.-The warrant issued
by a justice for the apprehension of the person against whom an
information or complaint has lÎeen laid as provided in section five
hundred and fifty-eight may be in the FoRM F in SCHEDUL E oNE hereto,
(3) or to the like effect. No such warrant shall be signed in blank.

(1) For Form D, see p. 545, posi.
(2) For Form E, see p. 545, posi.
(3) For form F, see p. 546, posi.
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. 2. Every such warrant shall be under the hand and seal of the
justice issuing the same, and may be directed, either to any constable
by name, or to such constable, and all other constables within the
territorial jurisdiction of the justice issuing it, or generally to all
constables wit.hin such jurisdiction.

3. The warrant shall state shortly the offence for which it is issued,
and shall name or otherwise describe the offender, and itshall order
the officer or officers to whom it is directed to apprehend the offender
and bring him before the justice or justices issuing the warrant, or
before some other justice or justices, to answer to the charge con-
tained in the said information or complaint, and to be further deaIt
with according to law. It shall not be necessary to make such
warrant returnable at any particular time, but the same shall remain
in force until it is executed.

4. The fact that a summons has been issued shall not prevent any
justice from issuing such warrant at any time before or after the
time mentioned in the summons for the appearance of the accused ;
and where the service of the summons has been proved and the
accused does not appear, or when it appears that the summons
cannot be served, the warrant (FoRM G) may issue. (1 R.S.C., c. 174,
ss. 43, 44 and 46.

f564. Execution of warrant.-Every such warrant may be exe-
cuted by arresting the accused wherever he is found in the territorial
jurisdiction of the justice by whom it is issued, or in the case of fresh
pursuit, at any place in an adjoining territorial division within seven
miles of the border of the first-mentioned division. IR.S.C., c. 174,
as 47 ;ind 48.

2. Every such warrant may be executed by any constable named
therein. or by any one of the constables to whom it is directed,
whether or not the place in which it is to be executed is within the
place for which he is constable.

3. Every warrant authorized by this Act may be issued and
executed on a Sunday or statutory holiday. R.S.C., c. 174, ss. 47
and 48.

565. ProceedinW when the orender as not witbin the justice's
jurisndctn.-If the person against whom any warrant has been
issued cannot be found within thejurisdiction of thejustice by whom
the same was issued, but is or is suspected to be in any other part of
Canada, any justice within whose jurisdiction he is or is suspected
to be, upon proof being made on oath or affirmation of the hand-
writing of the justice who issued the same, shall make an endorsement.
on the warrant, signed with bis name, authorizing the execution
thereof within his jurisdiction ; and such endorsement shall be
sufficient authority to the person bringing such warrant, and to all
other persons to whom the same was originally directed, and also to
all constables of the territorial division where the warrant bas been

(1) For form G, see p. 546, post.
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so endorsed, to execute the same therein and'to carry the person
against whom the warrant issued, when apprehended, before the
justice'who issued the warrant, or before some other justices for the
same territorial division. guch endorsement may be in the FoRM
IN ScHEDULE ONE hereto. (1) R.S.C., c. 174, s. 49.

566. Disposal or person arrested on endorsed warrant.-If the
prosecutor or any of the witnesses for the prosecution are in the
territorial division where such person bas been apprehended upon a
warrant endorsed as provided in the last preceding section the
constable or other person or persons who have apprehended him
may, if so directed by the justice endorsing the warrant, take him
before such justice, or before some other justice for the same terri-
torial division; and the said justice may thereupon take the exami-
nation of such prosecutor or witnesses, and proceed in every respect
as if he had himself issued the warrant. RS.C., c. 174, s. 50.

567.1 Bringing arrested person before ajustice.-When any per-
son is arrested upon a warrant he shall, except in the case provided
for in the next preceding section, be brought as soon as is practicable
before the justice who issued it or some other justice for the same
territorial division, and such justice shall either proceed with the
inquiry or postpone it to a future time, in which latter case he shal
either commit the accused person to proper custody or admit him to
bail or permit him to be at large on his own recognizance according
to the provisions hereinafter contained.

568. coroner's inquisition.-Every coroner, upon any inquisition
taken before him whereby any person is charged with manslaughter
or murder, shall (if the person or persons, or either of them, affected
by such verdict or finding be not already charged with the said
offence before a magistrate or justice), by warrant under bis hand,
direct that such person be taken into custody and be conveyed, with
all convenient speed, before a magistrate or justice ; or such coroner
smay direct such person to enter into a recognizance before him,
with or without a surety or sureties, to appear before a magistrate
or justice. In either case, it shall be the duty of the coroner to
transmit to such magistrate or justice, the depositions taken before
him in the matter. Upon any such person being brought or
appearing before any such magistrate or justice, he shall proeecd in
all respects as though such person had been brought or had
appeared before him upon a warrant or summons.

Article 642, posi, declares that no one shall henceforth be tried on any
Coroner' s inquisition.

569. search warrants, generaly.--Any justice who is satisfied
by information upon oath in the FoRr J in SCHEDULE ONE hereto,
(2) that there is reasonable ground for believing that there is in any
building, receptacle, or place-

(1).For form H, see p. 547, posi.
(2) For form J, see p. 548, post.
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(a) anything upon or in respect of which any offence against this
Act has been or is suspected to have been committed ; or

(b.), anything which there is reasonable ground to believe will
afford evidence as to the commission of any such offence ; or

(c.) anything which there is reasonable ground to believe is
intended to be used for the purpose of committing any offence against
the person for which the offender may be arrested without warrant-
may at any time issue a warrant under his hand authorizing some
constable or other person named therein to search such building,
receptacle or place, for any such thing, and to seize and carry it
before the justice issuing the warrant, or some other justice for the
same territorial division to be by him dealt with according to law.
R.S.C., c. 174, ss. 51 and 52.

2. Every search warrant shall be executed by day, unless the
justice shall by the warrant authorize the constable or other person
to execute it at night.

3. Every search warrant may be in the FOBM I in sCHEDULE ONE
hereto, (1) or to the like effect.

4. When any such thing is seized and brought before such justice
he may detain it, taking reasonable care to preserve it till the con-
clusion of the investigation ; and, if any one is committed for trial,
he may order it further to be detained for the purpose of evidence
on the trial. If no one is committed, the justice shall direct such
thing to be restored to the person from whom it was taken, except
in the cases next hereinafter mentioned, unless lie is authorized or
required by law to dispose of it otherwise. In case any improved
arm or ammunition in respect to which any offence under section
one hundred and sixteen has been committed has been seized, it shall
be forfeited to the Crown. R.S.C., c. 50, s. 101.

5. If under any such warrant there is brought before any justice
any forged bank note, bank note-paper, instrument or other thirig,
the possession whereof in the absence of lawful excuse is an offence
under any provision of this or any other Act, the court to which any
such person is committed for trial or, if there is no commitment for
trial, such justice may cause such thing to be defaced or destroyed.
RS.C., c. 174, s. 55.

6. If under any such warrant there is brought before any justice,
any counterfeit coin or other thing the possession of which with
knowledge of its nature and without lawful excuse is an indictable
offence under any provision of Part XXXV. of this Act, every such
thing as soon as it has been produced in evidence, or as soon as it
appears that it will not be required to be so produced. shall forthwith
be defaced or otherwise disposed of as the justice or the court directs.
RS.C., c. 174, s. 56.

7. Every person acting in the execution of any such warrant may
seize any explosive substance which he has good cause to suspect is

(1) For Form I, see p. 548, posi.
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intended to be used for any unlawful object,-and shall, with ail
convenient speed, after the seizure, remove the same to such proper
place as he thinks fit, and detain the saie until frdered by a judge
of a Superior Court to restore it to the person who claims the same.
1RS.C., c. 150, s. 11.

8. Any explosive substance so seized shall, in the event of the
person in whose possession the saine is found, or of the owner thereof,
being convicted of anyoffence under Part VI. of this Act, be forfeited;
and the same shall be destroyed or sold under the direction of the
court before which such person is convicted, and, in the case of sale,
the proceeds arising therefrom shall be paid to' the Minister of
Finance and iReceiver General, for the publie uses of Canada. R.S.C.,
c. 150, 8. 12:

9. If offensive weapons believed to be dangerous to the publie
peace are seized under a search warrant the saie shal be kept in
safe custody in such place as the justice directs, unless the owner
thereof pîoves, to the satisfaction of such justice, that such offensive
weapons were not kept for any purpose dangerous to the public
peace ; and any person from whom any such offensive weapons are
so taken may, if the justice of the peace upon whose warrant the
same are taken, upon application made for that purpose, refuses to
restore the saie, apply to a judge of a superior or county court for
the restitution of such offensive ·weapons, upon giving ten days'
previous notice of such application to such justice ; and such judge
shall make such order for the restitution or safe custody of such
offensive weapons as upon such application appears to him to be
proper. R.S.C., c. 149, ss. 2 and 3.

10. If goods or things by means of which it is suspected that an
offence bas been committed under Part XXXIII, are seized under a
search warrant, and brought before a justice, such justice and one or
more other justice or justices shall determine summarily whether the
same are or are not forfeited under the said Part XXXII. ; and if
the owner of any goods or things which, if the owner thereof had
been convicted, would be forfeited under this Act, is unknown or
cannot be found, an information or complaint maay be laid for the
purpose only of enforcing such forfeiture, and the said justice may
cause notice to be advertised stating that unless cause is shown to the
contrary at the tine and place naned in the notice, such goods or
things will be declared forfeited ; and at such time and place the
justice, unless the owner, or any person on bis behalf, or other person
interested in the goods or things, shows cause to the contrary, may
declare such goods orthings, orany of them, forfeited. 51 V.,c.41,s.14.

570. Beare for* puble stores.-Any. -constable or other peace
officer, if deputed by any public department, may, within the limits
for which he is such constable or peace officer, stop, detain and search
any person reasonably suspected of having or conveying in any
manner any public stores defined in section three hundred and eighty-
three, stolen or unlawfully obtained, or any vessel, boat or vehicle in
or on which there is reason to suspect that any publie stores stolen
or unlawfully obtained may be found.
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2. A constable or other peace officer shall be deemed to be deputed
within the neaning of this section if he is deputed by any writing
signed by the person who is the head of such department, or who is
authorized to sign documents on behalf of such departmaent.

571. Seareh warrant for mined gold, silver, etc.--On complaint
in writing made te any justice of the county, district or place, by
any person interested in any mining claim, that mined gold or gold-
bearing quartz, or mined or•unmanufactured silver or silver-ore, is
unlawfully deposited in any place, or held by any person contrary
to law, a general search -warrant may be issued by such justice, as in
the case of stolen goods, ineluding any uumber of places or persons
named in such complaint ; and if, upon such search, any such gold
or gold-bearing quartz, or silveí or silver-ore is found to be unlaw-
fully deposited or held, the justice shall make such order for the
restoration thereof to the lawful owner as he considers right.

2. The decision of the justice in such case is subject to appeal as
in ordinary cases coming within the provisions of Part LVIII.
R.S.C., c. 174,s. 53.

As to conditions of Appeal, sec Article 880 post.

572. Seareb by peace ofmeer for detained lamber, etc.--If any
constable or other peace officer has reasonable cause to suspect that
any timber, mast, spar, saw-log or other description of lumber,
belonging to any lumberman or owner of lumber, and bearing the
registered trade mark of such lumberman or owner of lumber, is kept
or detained in any saw-mill, mill-yard, boom or raft, without the
knowledge or consent of the owner, such constable or other peace
officer may enter into or upon the same, and search or examine for
the purpose of ascertaining whether such timber, mast, spar, saw-log
or other description of lumber is detained therein without such
knowledge and consent. R.S.C., c. 174, s. 54.

573. searcaforand eIsureofintericAtinç KIquors ou Mer ajesty's
sbips.-Any officer in Her Majesty's service, any warrant or petty
officer of the navy, or any non-commissioned officer of marines, with
or without seamen or persons under bis command, may search any
boat or vessel which hovers about or approaches, or which bas
hovered about or approached, any of Her Majesty's ships or vessels
mentioned in section one hundred and nineteen, Part VI, of this Act,
and may seize any intoxicating liquor found on board such boat or
vessel; and the liquor so found shall be forfeited to the Crown.
50-51 V., c. 46, s. 3.

574. warrant@ to search nouses oriii-rame.--Whenever there is
reason to believe that any woman or girl mentioned in section one
hundred and eighty-five. Part XIII, has been inveigled or enticed to
a house of ill-fame or assignation,-then upon complaint thereof being
made under oath by the parent, husband, master or guardian of such
woman or girl, or in the event of such woman or girl having no
known parent, husband, master nor guardian in the place in which
the offence is alleged to have been committed, by any other person,
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to any justice of the peace, or to a judge of any court authorized to
issue warrants in cases of alleged offences against the criminal law,
such justice of the peace or judge of the court may issue a warrant to
enter, by day or night, such house of ill-fame or assignation, and if
necessary use force for the purpose of effecting such entry whether
by breaking open. doors or otherwise, and to search for such woman
or girl, and bring ber, and the person or persons in whose keeping
and possession she is, before such justice of the peace or judge of the
court, who may, on examination, order her to be delivered to ber
parent, busband, master or guardian, or to be discharged, as law and
justice require. R.S.C., c. 157, s. 7.

575. searcing gang houses, betting houses, and lotteries,-
If the chief constable or deputy chief constable of any city or town,
or other officer authorized to act in bis absence, reports in writing to
any of the commissioners of police or mayor of such city or town, or
to the police magistrate of any town, that there are good grounds
for believing, and that he does believe, that any bouse, room or place
within the said city or town is kept or used as a common gaming or
betting-house as defined in Part XIV., sections one hundred and
ninety-six and one hundred and ninety-seven, or is used for the
purpose of carrying on a lottery, or for the sale of lottery tickets,
contrary to the provisions of Part XV., section two hundred and five,
whether admission thereto is limited to those possessed of entrance
keys or otherwise, the said commissioners or commissioner, or mayor,
or the said police magistrate, may, by order in writing, authorize the
chief constable, deputy chief constable, or other officer as aforesaid.
to enter any such bouse, roomn or place, with such constables as are
deemed requisite by the=chief constable, deputy chief constable or
other officer,-and, if necessary, to use force for the purpose of
effecting such entry, whether by breaking open doors or otherwise,-
and to take into custody all persons who are found therein, and to
seize, as the case may be, 1,-all tables and instruments of gaming,
and all.moneys and securities for money, or, 2,-all instruments or
devices .for the carrying on of such lottery, and all lottery tickets
found in such bouse or premises. R.S.C., c. 158, s. 2.

2. The chief constable, deputy chief constable or other officer
making such entry, in obedience to any order, may, with the assis-
tance of one or more constables, search all parts of the bouse, room
or place which he bas so entered, where he suspects that tables or
instruments of gaming or betting, or any instruments or devices for
the carrying on of such lottery or any lottery tickots, are concealed,
and all persons whom he finds in such bouse or premises, and seize all
tables and instruments of gaming,.or any such instruments or devices
or lottery tickets as aforesaid, which he so finds. R.S.C., c. 158. s. 3.

3. The police magistirate or other justice.of the peace before whom
any person is taken by virtue of an order or warrant under this
section, may direct any cards, dice, balls, counters, tables or other
instruments of gaming, used in playing any game, and seized under
this Act in any place used as a common gaming-house, or any such
instruments or devices for the carrying on of a lottery, or any such
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lottery tickets as aforesaid, to be forthwith destroyed, and any
inoney or securities seized under this section sball be forfeited to the
Crown for the public uses of Canada. R.S.C., c. 158, s. 5.

4. The expression " chief constable " includes chief of police, city
marshal, or otheehead of the police force of any city, town or place.
R.S.C., c. 158, s. 1.

5. The expression " deputy chief constable" includes deputy chief
of police, deputy or assistant city marshal, or other deputy head of
the police force of any city, town or place, and the expression
"police magistrate " includes stipendiary magistrates.

576. warrant to search for vagrants.--Any stipendiary or police
magistrate, mayor or warden, or any two justices of the peace, upon
information before them made, that any person described in Part
XV, as a loose, idle or disorderly person. or vagrant, is or is
reasonably gàspected to be harboured or concealed in any disorderly
bouse, bawdy-house, bouse of ill-fame, tavern or boarding-house,
may, by warrant, authorize any constable or other person to enter
at any time such house or tavern, and to apprehend and bring before
them or any other justices of the peace, every person found therein
so suspected as aforesaid. RS.C., c. 157, s. 8.

FORMS UNDER PART XL1V.

FROm

SCHEDULE ONE.

A.-(Section 55'.)

WARRANT TO CONVEY BEFORE A JUSTICE OF ANOTHER
COUNTY.

Canada,
Province of ,
County of

Whereas information upon oath was this day made before the
undersigned, that A. B. of , on the day of
in the year , at , in the county of
(state the charge).

And whereas I have taken the deposition of X. Y. as to the said
offence.
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And whereas the charge is of an offence committed in the county
of.

This is to command you to convey the said (name of accused),
ofe , before some justice of the last-mentioned county,
near the above place, and to deliver to hir1 this 'warrant and the
said deposition.

Dated at , in the said county of
this day of , in the year

J. S.

J P., (Name of county.)

To of

B.-(ection 557.)

RECEIPT TO BE GIVEN TO THE CONSTABLE BY THE JUSTICE
FOR THE COUNTY IN WHICH THE OFFENCE WAS

COMMITTED.

Canada,
Province of ,
County of .

I., J. L., a justice of the peace in and for. the county of
hereby certify that W. T., peace officer of the county of
has, on this day of , in the year
by virtue of and in obedience to a warrant of J. S., Esquire, a justice
of the peace in and ior the county of , produced before me
one A. B., charged before the said J. S.,with having (etc., stating shortly
the offence), and delivered him into the custody of by My
direction, to answer to the said charge, and further to be dealt with
according to law, and has also delivered unto me the said warrant,
together with the information (if any) in that behalf, and the depo-
sition (s) of C. D. (and of ), in the said warrant mentioned,
and that he has also proved to me, upon oath, the handwriting of
the said J. S. subscribed to the same.

Dated the day and year first above mentioned, at in the
said county of

J. L.,

J. P. (Name of county.)
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C.-(Section 558.)

INFORMATION AND COMPLAINT FOR AN INDICTABLE OFFENCE.

Canada,
Province of ,
County of ,

The information and complaint of C. D. of
(yeoman), taken this day of , in the
year , before the undersigned (one) of Her
Majesty's justices of the peace in and for thé said county of

who saith that (&c., stating the offence).
Sworn before (me), the day and year first above mentioned, at

J. P., (Name of county.)

D.-(Section 560.)

WARRANT TO APPREHEND A PERSON CHARGED WITH AN
INDICTABLE OFFENCE COMMITTED ON THE HIGH

SEAS OR ABROAD.

For offences committed on the high seat the warrait may be the
same as in ordinary. càses, but describing the offence to have been com-
mitted " on the high seas, out of the body of any district or cou nty of
Canada and within the jurisdiction of the Admiralty of England."

For offences committed abroad, for which the parties may be indicted
in Canada, the warrant also may be the same as in ordinary cases, but
describing the offence to have been committed "'on land out of Canada,
to wit :- at in the Kingdom of - , or, at

, in the Island of , in the West Indies, or at
, in the East Indies," or as the case may be.

E.-(Section 562.)

SUMMONS TO A PERSON CrARGED WITH AN INDICTABLE
OFFENCE.

Canada,
Province of ,
County of ,

To A. B., of ,(labourer):

Whereas you have this day been charged before the -undersigned
a justice of the peace in and for the said county of
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, for that you on , at (stating
shortly the-offence) : These are therefore to command you, in Her
Majesty's name, to be and appear before (me) on , at
o'clock in the (fore) noon, at , or before such other justice
or justices of the peace for the same county of , as shall
then be.there, to answer to the said charge, and to be further dealt
with according to law. Herein fail not.

Given under (my) hand and seal, this day of , in the
year , at ,in the county aforesaid.

J. S. (sEAL.]

J P., Name of county.)

F.-(Section 563.)

WARRANT IN THE FIRST INSTANCE TO APPREHEND A PERSON
CHARGED WITH AN INDICTABLE OFFENCE.

Canada,
Province. of ,
County of

To all or any of the constables and other peace officers in the said
county of

Whereas A. B. of ,(labourer), bas this day been cbarged
upon oath before the undprsigned , a justice of the peace in
and for the said county of , for that he, on , at

, did (&c.. stating shortly the offence) : These are there.
fore to commanc you, in Her Majesty's name, forthwith to apprehend
the said A. B., and to bring him before (me) (or some other justice
of the peace in and for the said county of ), to answer unto
the said charge, and to be further dealt with according to law.

Given under (my) hand and'seal, this day of , in the
year , at , in the county aforesaid.

J. S., [SEAL.]

J P., (Name of county.)

G.-(Section 563.)

WARRANT WHEN THE SUMMNONS IS DISOBEYED

Canada,
Ptovince of ,
County of

To all or any of the constables and other peace officers in the said
county of

Whereas on the
past) A. B., of

day of , (instant or last
was eharged before (me
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or us,) the undersigned (or naie the justiée or justices, or as the
case may be), (a) justice of the peace in and for the said county
of , for that (&c., as in.the summnons) ; and whereas I
tor he the said justice of thepeace, or we or they the said justices of
the peace) did then issue (my, our, his or their) summons to the said
A. B., commanding him, in Her Majesty's name, to be and appear
before (me) on ut o'clock in the (fore)noon,
at , or before such other justice or justices of the peace as
should then be there, to answer to the said charge and to be further
deait with according to law ; and whereas the said A. B. has ne.
glected to be or appear at the time and place appointed in and by
the said summons, although it has now been proved to (me) upon
oath that the said summons was duly served upon the said A. B. :
These are therefore to command you in Her Majesty's name. forth-
with to apprehend the said A. B., and to bring him before (me) or
some other justice of the peace in and for the said county of

, to answer the said charge, and to be further dealt with
according to law.

Given under (my) hand and seal, this day of , in the
year , at . in the county aforesaid.

J. S., [SEAiL]

J P., (Name of county.)

E-(Section 565.)

ENDORSEMENT IN BACKING A WARRANT

Canada,
Province of
County of

Whereas proof upon oath has this day been made before me
a justice of the peace in and for the said county of , that the
name of J. S. to the within warrant subscribed, is of the handwriting
of the justice oT the peace within mentioned : I do therefore hereby
authorize W. T. who brings to me this warrant and all otherpersons
to whom this warrant was originally directed, or by whom it may
be lawfully executed, and also all peace officers of the said county
of , to execute the same within the said last mentioned
county.

Given under my hand, this day of , in the year
at ; in the county aforesaid.

J. L.,

J. P., (Name of county.)
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.- (Section 569.)

WARRANT TO SEARCH.

Canada,
Province of
County of ,

Whereas it appears on the oath of A. B. of , that there is
reason to suspect that (describe things to Ye searched for and offence
in respect of which search is made) are concealed in
at

This is, therefore, to authorize and 'require you to enter between
the hours of (as the justice shall direct) into the said premises, and
to search for the said things, and to bring the same before me or
some other justice.

Dated at , in the said county of , this
day of ,in the year

J. S.,
J. P., (Name of coun(y.)

To of

J.-(Section 569.)

INFORMATION TO OBTAIN A SEARCH WARRANT.

Canada,
Province of ,
County o,

The information of A. B., of in the said
eounty (yeoman), taken this day of

, in the year , before me, J. S., Esquire, a
justice of the peace, in and for the county (describe things to be
searchedfor and offence in respect of which search is made), of

, who says that
and that he has just and reasonable cause to suspect, and suspects.
that ihe said goods and chattels, or some part of them are concealed
in tlfe (dwelling-house, &c.) of C. D., of , in the said
county, (here add the causes of suspicion, whatever they may be):
Whorefore (he) prays that a search warrant may be granted to him
to search tho (dwelling-house, '&c.) of the said C. D., as aforesaid, for
Yhe said goods and chattels so feloniously stolen, taken and carried
tvay as aforesaid.

Sworn (or affirmed) before me the day and year first above men-
tLoned, at , in the said county of

J. S.,
J. P., (Name of county.)
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PART XLV.

PROCEDURE ON APPEARANCE OF ACCUSED.

577. Enqùtry by .jusatice.-When any person accused of an
indictable offence is before a justice, whether voluntarily or upon
sum mons, or after being apprehended with or without warrant, or
while in custody for the same or any other offence, the justice .shall
proceed to inquire into the matters charged against such person in
the manner hereinafter defined.

578. Irreguiarity in procurlni appearance.-No irregularity or
defect in the substance or form of the summons or warrant, and no
variance between the charge contained in the summons or warrant
and the charge contained in the information, or between either and
the evidence adduced on the part of the prosecution at the inquiry,
shall affect the validity of any proceeding at or subsequent to the
hearing. R.S.C., c. 174, s. 58.

579. Adjournment la case or variance.-If it appears to the justice
that the person charged bas been deceived or misled by any such
variance in any summons or warrant, he may adjourn the hearing
of the case to some future day, and in the meantime may remand
such person, or admit him to bail as hereinafter mentioned. R.S C.,
c. 174, s. 59.

580. Procuring attendance of witnesses.-If it appears to the
justice that any person being or residing within the province is likely
to give material evidence either for the prosecution or foi- the accused
on such inquiry he may issue a summons under his hand, requiring
such person to appear before him at a time and place mentioned
therein to give evidence respecting the charge, and to bring with
him any documents in bis posession or under bis control relating
thereto.

2. Such summons may be in the FORM K in SOIEDULE oNE hereto'
or to the like effect. R.S.C., c. 174, s. 60. (1)

581. serviceersummons ror witnea.-Every such summons shall
be served by a constable or other peace ofilcer upon the person to
whom it is directed either personally, or, if such person cannot con-
veniently be met with, by leaving it for him at bis last or most usual
place of abode with some inmate thereof apparently not under six-
teen years of age.

582. warrant for witnes arter summons.-If any one to whom
such last-mentioned summons is directed does not appear at the time
and place appointed thereby, and no just excuse is offered for such

(t) For form K, see p. 566, posi.
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non-appearance, then (after proof upon oath that such summons
has been served as aforesaid, or that the person to whom the sunmmons
is directed is keeping out of the way to avoid service) the justice
before whom such person ought to have appeared, being satisfied by
proof on oath that lie is likely to give material evidence, may issue
a warrant under his hand to bring such person at a time and place
to be therein mentioned before him or any other justice in order to
testify as aforesaid,

2. The warrant may bein the FoRm L in SCHEDULE ONE hereto, (1) or
to the like effect. Such warrant may be executed anywhere within
the territorial jurisdiction of the justice by whom it is issued, or, if
necessary, endorsed as provided -in section five hundred and sixty-
five and çzecuted anywhere in tho province but out of such juris-
diction. R.S.C., c. 174, s. 61.

3. If a person summoned as a witness under the provisions of this
part is brought before a justice on a warrant issued in consequence
of refusal to obey the summons such person may be detained on
such warrant before the justice who issued the summons. or before
any otheir justice in and for the same territorial division who shal
then be there, or in the common gaol, or any other place of confine-
me.nt, or in the custody of the person having him in charge; with a
view to secure his presence as a witness on the day fixed for the
trial ; or in the discretion of the justice such person may be released
on recognizance, with or without sureties, conditioned for, his
appearance to give evidence as therein mentioned, and to answer for
his default in. not attending upon the said summons as for contempt;
and the justice may, in a summary manner, examineinto and dispose
of the charge of contempt against such person, who, if found guilty
thereof, may be fined or imprisoned, or both, such fine not to exceed
twenty dollars, and such imprisoument to be in the common gaol,
without hard labour, and not to exceed the term of one month, and
may also be ordered to pay the costs incident .to the service and
execution of the said summons and warrant and of his detention in
custody. 51 V., c. 45, s. 1.

(The conviction under this section may be in the F'oRM PP in
SCHEDULE ONE hereto.) (2)

583. warrant for witness in larst instane.-If the justice is satis-
flied by evidence upon oath that any person within the province,
likely to give material evidence either for the prosecution or for the
accused, will not attend to give evidence without.being compelled so
to do, then instead of issuing a summons, he may issue a warrant in
the first instance. Such warrant níay be in the FORM M IN SCHEDULE
ONE hereto, (3) or to the like effect, and may be executed anywhere
within the jurisdiction of such justice, or, if necessary, endorsed as
providedin section five hundred and sixty-five and executed anywhere
in the province but out of such juirisdiction. R.S.C., c. 174, s. 62.

(1) For form L, see p. 567, post.
(2) For form PP, see reference under Article 781 to forms under Part LIV, posi.
(3) For form M, see p. 567, post.
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5S4. Procuring attendance of witnesses beyond the province.-
If there is rcason to believe that any person residing anywhere in
Canada out of the province and not being within the province, is
likely to give material evidence either for the prosecution or for the
accused, any judge of a Superior Court or a County Court, on appli-
cation therefor by the informant or complainant, or the Attorney-
General, or by the accused person or his solicitor or some person
authorized by the accused, may cause a writ of subpæna to be issued
under the seal of the court of which he is a judge, requiring such
person to appear before the justice before whom the inquiry is being
held or is intended to be held at a time and place mentioned therein
to give evidence respecting the charge and to. bring with him any
documents in his possession or under bis control relating thereto.

2. Such subpæna shall be served personally upon the person to
whom it is directed and an affidavit of such service by a person
effecting the same purporting tó be made before a justice of the
peace, shall be sufficient proof thereof.

3. If the person servedwith a subpæna as provided by this section,
does not appear at the time and place specified therein, and no just
excuse is offered for his non-appearance, the justice holding the
inquiry, after proof upon oath that the subpæna has been served,
may issue a warrant under bis hand directed to any constable or
peace officer of the district, county or place where such person is, or
to all constables or peace officers m such district, county or place,
directing them or any of them to arrest such person and bring him
before the said justice or any other justice at a time and place
mentioned in such warrant in order to testify as aforesaid.

4. The warrant may be in the roRx N in SCHEDULE ONE hereto (1)
or to the like effect. If necessary, it may be endorsedjn the manner
provided by section five hundred and sixty-five, and executed in a
district, county or place other than the one therein mentioned.

585ý commitment or a witness refasing to be examinea.-When-
ever any person appearing, either in obedience to a summons or
subpæna, or by virtue of a warrant, or being present and being
verbally required by the justice to give evidence, refuses to be sworn,
or having been sworn, refuses to answer such questions as are put to
hîm, or refuses or neglects to produce any documents which he is
required to produce, or refuses to sign bis depositions without in any
such case offering any just excuse for such refusal, such justice may
adjourn the proceedings for any period not exceeding eight clear
days, and may in the meantime by warrant in FoRM O in sCHEDULE
oNE hereto, (2) or to the like effect, commit the person sorefusing to
gaol, unless, he sooner consents to do what is required of him.
If such person, upon being brought up upon such adjourned hearing,
again refuses to do what is so required of him, the justice, if he sees
fit, may again adjourn the proceedings, and commit him for the like

(1) For form N, see p. 568, post.
(2) For form O, see p. 569, post.
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• period, and so again from time to time until such person consents to
do what is required of him.

2. Nothing in this section shall pievent such justice from sending
any such case for trial, or otherwise disposing of the same in the
meantime, according to any other sufficient evidence taken by him.
R.S.C., c. 174, s. 63.

586. Diseretlonary powers of the Iaatee.-A justice holding the
preliminary inquiry may in his discretion:

(a.) permit or refuse permission to the prosecutor, his Counsel or
Attorney to address him in support of the charge, either by way of
opening or summing up the case, or by way of reply upon any
evidence which may be produced by the person accused;

(b.) receive further evidence on the part of the prosecutor after
hearing any evidence given on behalf of the accused ;

(c.) asjourn the hearing of the matter from time to time, and
change the place of hearing, if from the absence of witnesses, the
inability of a witness who is ill to attend at the place where the
justice usually sits, or from any other reasonable cause, it appears
desirable to do soand may remand the accused if required by warrant
in the PoRU P in SOHEDULE oNE hereto : (1) Provided that no such
remand shall be for more than eight clear days, the day following
that on which the remand is made being counted as the first day;
and further provided, that if the remand is for a time not exceeding
three clear days, the justice may verbally order the constable or other
person in whose custody the accused then is, or any other constable
or person named by the justice in that behalf, to keep the accused
person in his custody and to bring him before the same or such
other justice as shall be there acting at the time appointed for con-
tinuing the examination ; R.S.C., c. 174, s. 65.

(d.) order that no person other than the prosecutor and accused,
their counsel and solicitor shall have access to or remain in the room
or building in which the inquiry is held (which shall not be an open
court), if it appears to him that the ends of justice will be best
answered by so doing;

(e.) regulate the course of the inquiry in any way which may
appear to him desirable, and which is not inconsistent with the pro-
visions of this Act..

587. Bail on remand.-If the accused is remanded under the
next preceding section the justice may discharge him, upon his
entering inte a recognizance in the FoRM Q in SCHEDULE ONE hereto,
(2) with or without sureties in the discretion of the justice, conditioned
for his appearance at the time and place appointed for the conti-
nuance of the examination. R.S.C., c. 174, s. 67.

(t) For form'P, see p. 570, post.
(21 ror form Q, see p. 571, posi.
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588. nearing may beordered to proceed during time ofreman.-
The justice may order the accused person to be brought before him,
or before any other justice for the same territorial division, at a ny
time before the expiration of the time for which such person has
been remanded, and the gaoler or officer in whose cuîstody he then
is shall duly obey such order. R.S.C., c. 174, s. 66.

589. Breach of recognizance on remand,-If the accused person
does not afterwards appear at the time and place mentioned in the
recognizance the said justice, or any other justice who is then and
there present, having certified upon the back of the recognizance the
non-appearance of such accused person, in the FORNi R in SCHEDULE
oNE hereto, (1) may transmit the recognizance to the clerk of the
court where the accused person is to be tried, or other proper officer
appointed by law, to be proceeded upon in like manner as other
recognizances; and such certificate shall be primâfacie evidence of
the non-appearance of the accused person. R.S.C., c. 174, s. 68.

590. Evidence for the prosecution.-When the accused is before
a justice holding an inquiry, such justice shall take the evidence of
the witnesses called on the part of the prosecution.

2. The evidence of the said witnesses shall be given upon oath and
in the presence of the accused ; and the accused, his counsel or
solicitor, shall be entitled to cross-examine them.

3. The evidence of each witness shall be taken down in wvriting in
the form of a deposition, which may be in the FORM! S in SCHEDULE
oNE hereto, (2) or to the like effect.

4. Such deposition shall, at some time before the accused is called
on for his defence, be read over to and signed by the witness and
the justice, the accused, the witness and juslice being ail present
together at the time of such reading and signing.

5. The signature of the justice may either be at the end of the
deposition of each witness, or at the end of several or of ail the
depositions in such a form as to show that the signature is meant to
authenticate each separate deposition.

6. Every justice holding a preliminary inquiry is hereby required
to cause the depositions to be written in a legible hand and on one
side only of each sheet of paper on which they are written. R.S.C.,
c. 174, s. 69.

7. Provided that the evidence upon such inquiry or any part of
the same may be taken in shorthand by a stenographer who may be
hppointed by the justice and who before acting shall make oath that
he shall truly and faithfully report the evidence; and where evidence
is so taken, it shall not be necessary that such evidence bo read over
to or signed by the witness, but it shall be sufficient if the transcript

(1) For form R, see p. 571, posI.
t2) For form S, see p. 572, post.
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be signed by the justice and be accompanied by an affidavit of the
stenographer that it is a true report of the evidence.

591. Evidence to be read to the accused.-After the examination of
the witnesses produced on the part of the pròsecution has been
completed, and after the depositions have been signed as aforesaid,
the justice unless he discharges the accused person, shall ask him
whether he wishes the depositions to be read again, and unless the
accused dispenses therewith shall read or cause them to be read again.
When the depositions have been again read, or the reading dispensed
with, the accused shall be addressed by the justice in these words, or
to the like effect :

"I aving heard the evidence, do you wish to say anything in
answer to the charge ? You are not bound to say anything, but
whatever you do say will ýe taken down in writing and may be given
in evidence against you at your trial. You must clearly understand
that you have nothing to hope from any promise of favour and
nothing to fear from any threat which may have been held out to
you to induce you to make any admission or confession of guilt, but
whatever you now say may be given in evidence against you upon
your trial notwithstanding such promise or threat."

2. Whatever the accused then says in answer thereto shall be
taken down in writing in the FoRm T in ScHEDULE ONE hereto, (1) or to
the like effect, and shall be signed by the justice and kept with the
depositions of the witnesses and dealt with as hereinafter mentioned.
R.S.C., c. 174, ss. 70 and 71.

As to proof of the Statement at the Trial see article 689, posi.

592. Evidence of confession or admnisson.-Nothing herein con-
tained shall prevent any prosecutor from giving in evidence any
admission or confession, or other statement, made at any time by the
person accused or charged, which by law would be admissible as
evidence against him. R.S.C., c. 174, s. 72.

Confessions are received in evidence or rejected under a consideration of
whether they are or are not entitled to credit.

A free and voluntary confession of guilt made by a prisoner, either in course
of conversation with private individuals, or under examination before a magis-
trate is admissible in evidence, as perfectly legal and sufficient. (2)

A confession in order to be admissible must not be extracted by any sort of
threats or violence nor be obtained by any direct or implied promises, however
slight, nor by the exertion of any improper influence, but be entirely free and
voluntary ; and in the case of a confession before a magistrate or other person,
unless itbe shewn affirmatively on the part of the prosecution that it was made
without the defendant being induced to make it by any promise of favor, or by
menaces or undue terror, it is not admissible in evidence against him,

A confession forced from the accused by the flattery of hope or the torture of
fear comes in so questionable a shape, when it is to be considered as the

(i) For Form T, see p. 572, post.
12) Gilb. Ev. l'3 ; Lambe's case, 2 Leach, 252 ; Wheeling's case, I Leach,

311; R. v. Eldridge, R. & R., C. C. R. 440.
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evidence of guilt that no reliance can be placed in it and no credit should be
given to it.

Three men were tried and convicted of the mur:ler of a Mr. Harrison. One
of them under promise of pardon confessed himself guilty of the fact. The con-
fession therefore was not given in evidence against him ; and a few years
afterwards it turned out that Mr. Harrison was alive. (1)

If it be said to the defendant that it will be better or worse for him if he do
or do not confess ; (2) or il a confession be procured by a threat to take the
defendant before a magistrate, if he do not give a more satisfactory account ;(3)
or to send for a constable for that purpose ; (4) or by saying, " Tell me where
the things are, and I will be favorable to you ; " (5) or, " You had better tell
all you know:" (said by the surgeon to a woman suspected of poisoning ; (6) or,
"You had better tell where you got the property ;" (7), or, " You had better split,
and not suffer for all of them: " 18), or," Il would have been better if you had
told at first ;" (9), or, " I should be obliged to you if you would tell us what you
know about it : if you will not, of course, we can do nothing; (10), or, " It will
be best for you if you will tell how it was transacted ; "(11), or, , It might be
better for you to tell the truth, and not a lie;" or (12)," You had better tell the
truth ; it may be better for you ; " (13), the confession will not be admissible.

Where the prosecutor asked the defendant or the money which he had taken;
and, before it was produced, said, i only want my money, and if you give me
that, you may go to the devil if you please,"upon which the defendant took part
of the money from his pocket, and said that was all he had left, a majority of the
judges held that the evidence was inadmissible. (14)

Where a constable said to the prisoner who was suspected of the murder of
her child that, - if she did not tell him where it was she might get herself into
trouble, and that it would be the worse for her," a statement thereupon made
by her to the constable was rejected. (15)

A statement, made to a constable, after he had told the defendant the nature
of the charge against him, and that he need not say anything to criminate
himself, but that whatever he might say would be taken down and used as
evidence against him, was held to be admissible. (16)

A made to B. a confession which was inadmissible in evidence in consequence
of its having been made after a promise held out by B. The latter, shortly
afler the confession so made to her, sent for and informed C., a neighbor, who
then had an interview alone with A., and asked her questions upon the subject,
but he held out no inducements, and A. then made a confession to C. fleld

(1) 2 Hale, 285; R. v. Warringham, 2 Den. 447; Warwickshall's case, 1
Leach, 263.

(2) 2 East, P. C. 659.
(3) I. v. Thompson, 1 Leach 291.
(4) R. v. Richards, 5 C. & P. 318 ; R. v. Hearn, C. & Mar. 109.
j5) B. v. Cass, 1 Leach, 293.
(6) R. v. Kingston. 4 C. & P. 387.
17) R. v. Dunn, 4 C & P. 5 43.
(8) R. v. Thomas, 6 C. & P. 353.
(9) R. v. Walkley, 6 C. & P. 175.
j10) R. v. Partridge. 7 C. & P. 551.
il) R. v. Warringham, supra.
(12) R, v. Hate, Il Cox. 686.
(13) R. v. Fennell, 7 Q. B. D. 147; 50 L. J. (M. C.) 126.
(14) R. v. Jones, B. & R. 152; R. v. Parratt, 4 C. & P. 570.
(15) R. v. Coley, 10 Cox, 536.
(16) R. v. Baldry. 2 Den. 430; 21 L. J. (M. C.), 130 ; R. v. Farley, 1 Cox, 76;

R. v. Barris, I Cox, 106.
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that this second confession was so connected with the promise held out by B.,
as to be also inadmissible. (1)

Where a prisoner was told by A., a constable, at 10 A. M., that it would be
better for him to tell the truth an admission by the prisoner to B , anotier
constable. after 6 P.M. of the same day wvas not allowed to be given in evidence,
although B. had, before the prisoner made the admission cautioned him not to
say anything to criminate himself for that anything he would say would there.
after corne in evidence against him. (2) This decision proceeded upon the
ground that tr.e caution given hy B., the second conttable, might not have had
the effect of removing the expectation which might have been raised by the
language of the first constable, A.

A confession made with a view, and under a hope, of being thereby permitted
to turn Queen's evidence, or of obtaining a pardon, or reward, has been held
inadmissible. (3) And this is clearly so where such hope is the reasonable
result of a communication from, or the conduct of a person in authority. (4)

To exclude evidence of a confession made under the influence of a promise or
threat, the promise or threat must be of a description which may be presumed
to have such an effect on the mind of the prisoner as to induce him to confess;
and therefore an exhortation, admonition, promise or threat proceeding, at a
prior time, fron some one not concerned in the apprehension, prosecution or
examination of the prisoner, but interfering without authority, will not be suffi-
cient to rendèr a confession inadmissible. (5)

It wns stated in one case to be the opinion of the judges that evidence of any
confession is receivable, unless there has been some inducement held out by
some person, who bas authority, and that if a person who as no authority holds
out to the accused party an inducement to confess, this will not exclude the
confession made to that party. (6) But wherç such a person, held out an
inducement to a defendant in the presence of the wife of the prosecutor, and
the prosecutor's wife expressed no dissent to the inducement so held out, it was
held that evidence of a confession then made by the defendant was not
receivable (7. And where the prisoner was taken by the constable to an Inn
and the Innkeeper, in the constable's hearing, held out an inducement to him
to confess, and the prisoner, in the constable's hearing, made a confession to
the Innkeeper, which the constable was called to prove, Alderson, B. thought
the evidence inadmissible. (8)

Where A one of two defendants charged with larceny said to B., the other
defendant,-in the presence of C., a constable, and D., the owner of the
property,-" you had better tell Mr C. the truth," neither C.. nor D. sayin3
anything, a confession made thereupon, by B., was held admissible. (9)

Where a girl, being arrested for the murder of het' child was left by the
constable in the custody of a woman who told her she had better tell the truth,
or it would be upon her, and the man would go free ; upon which sie made a
confession, it was held i-y Parke, J., and Taunton, J., that this confession was

(1) R. v. Rae, 13 Cox, 209.
t2) R. v. Doherty 13 Cox 23, 24.
t3) H. v. Hall, 2 Leach 559.
14) Il. v. Gillis, 1I1 Cox, 69. See R..v. Bailey, 2 Stark. Ev. 53; R. v. Boswell,

C. & Mar. 584
(5) R. v. Rowe, R. & R. 153; R. v. Hardwick, 1 Phil. Ev. 410; R. v. Gibbons,

1 C. & P. 97; R. v. Tyler, 1 C & P. 129; R. v. Clewes, 4 C. & P.-221.
(6) R. v. Sarah Taylor, 8 C. & P. 733.
(7) Id.; R v. Spencer, 7 C. & P. 77G; fi. v. Hewett, C. & Mar. 53'; R v.

Garner, 1 Den. 329; 2 C. & K. 921 ; 18 L. J. (M. C.) 1 ; R. v. Luckhurst, Dears.
245 ; 23 L J. <M. C.) 18.

(8) R. v. Pountney, 7 C. & P. 302. See R. v. Slaughter, 4 C. & P. 544; R. v
Laugher, 2 C. & K. 225.

(9) R. v. Parker, L. & C. 42; 30 L. J. (M. C.) 144.
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not receivable, as it was made in consequence of an inducement held out to the
prisoner by a person who had lier in custody. (ll

A., a woman in custody on a charge of murder vas placed in a room, alone
with B., a , searcher *' of female prisoners, having no other duties or authority
in the gaol except that of searching. Whilst the search was being made A. said,
to B., - If 1 tell the truth, shall I be hung ? " to which B. answered, "No
nousense ; you will not be hung." It was held that a statement made by A. to
B.. immediately afterwards was not admissible. (2)

Confessions obtainedfroma servant through hopes heldout and threatsmadeby
the wife or by therelations and neighbors oflher masterand prosecutor, or by the
wife or relations or neighbors of any one of several persons who are in partner-
ship, the offence being committed against the partnership concern, have been
held by ail the judges to be inadmissible. (3) But this does not apply to a
case where the charge against the servant has' no relation to the persons or
property of the master or his family, as for instance, a case of child murder or
concealment of birth. (4)

The inducement must refer to a temporal benefit. Hopes whiclh are referable
to a future state merely are not within the principle which rendurs a confession
obtained by improper influence inadmissible. (5)

Thus where a prisoner, under fourteen years of age was arrested on a charge
of murder and was spoken to by a man who was present at the time of the
arrest, as follows ; ' Now, kneel dovn, I am going to ask you a very serious
question, and I hope you will tell me the truti in the presence of the Almighty,"
and the prisoner, in consequence, made a statement, it was held admissible. (6)

Where a defendant being in custody charged with setting.fire to her masters
farm-luilding, was spoken to by her master's married daughter, as follows
"I am very sorry for you. You ought to have known better. Tell me the
truth whether you did it or no," and the defendant replied, -s I am innocent,"
whereupon lier questioner said " Don't run your soul into more sin, but tell the
truth ; " it was held that a confession thereupon made was admissible. (7)

The oliject of the rule relating to the exclusion of confessions is to exclude
ail confessions which may have been procured by the prisoner being led to
suppose that it will be better for him to admit himself to be guilty of an offence,
which lie really never committed. (:)

The proper question to be determined, therefore, is wvhether the inducement
leld out to the prisoner was calculated to mîake his confession an untrue one. (9)
If not it will be admissible. Thus, vhere a prisoner asked of a witness with
whom he was conversing whether lie had better confess, and the witness replied
that he had better not confess, but he might say w.hat lie had to say to him,
for it should go no further, a statement thereupon made by the prisoner was
held admissible. (10) And where a prisoner was taken before a Magistrate on a
charge of forgery and the prosecutor said in the prisoner's hearing that he
considered the prisoner the tool of G., and the Magistrate then told the prisoner
to be sure to tell the truth, and upon this the prisoner made a statement, this
statement was held receivable in evidence. (11

(I) R. v. Enoch, 5 C. & P. 539.
(2) R v. Windsor, 4 F. & F. 361. .
(3) R. v. Warringham, 2 Den. 447 : B. v. Simpson, I C. C. 410 R. v.

Upchurch, 1 Mood. C. C. 465.
(4) R. v. Noore, 2 Den. 52-2: 21 L. J. (M ·C.) 199.
(5) R. v. Gilham, R. & M., C.~C. 186.
(6) R. v. Wild, 1 Mood. C. C. 452.
(7) R. v. Sleeman, Dears. 249 ; 23 L. J. (M. C.) 19.
(8) Per Littledale, J., in H. v. Court, 7 C. & P. 485.
(9) Per Coleridge, J., in R. v. Thomas, 7 C & P. 345.
(10i R. v. Thomas 7 C. & P. 345.
(l1) E. v. Court, 7 C. & P., 486.
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Where the %lagistrate after the examination of the witnesses said to the pri-
soner. Be sure you say nothing but the truth, or it will be taken against yuu,
and niay be given in evidence against you at your trial," the prisoner's state-
nient was held admissible. (I

Where one of the prisoner's employers having called the prisoner up into his
private roonm said, I 1 think it right that I should tell you that besides being in
tre presence of mv brother and myself you are in the presence of two police
officers : and I should advise you that to any questions that may be put to vou
you wilt answer truthfully. so thai if you have commitied a fault you may nol add
to it by sialing wha is unirue," and having shewn him a letter which he denied
.having written, added : " Take care, we know more than you think we know,"
and the prisoner thereupon made a confession, it was held that such confession
was admissible. (2)

So, where the mother of a little boy in custody on a criminal charge said to
him and another little boy also in custody on the same charge, in the presence
of the latter's mother and of the policeman, " you had better, as good boys, tell
the truth," whereupon both boys confessed, it was held that the,confession was
clearly admissible. (3) In this case, as well as in R. v. Jarvis. supra, the indu-
cements iappear to amount merely to a moral exhortation, and not to refer to a
temporal benefit.

It was in a recent case held by A. L. Smith, J., although a person wlio is
suspected of a crime may, before he is charged or is in custody be asked what
lie has to say in answer to or explanation of the matter, yet after he is in
custody the police have no right to ask him questions and an admission or
confession obtained in that way is inadmissible in evidence. (4)

Where a prisoner is willing to make a statement il, is the magistrate's duty to
receive it but before doing so, lie ought to get rid entirely of any impression tliat
may have been on the prisoner's mind that the statement may be used for his
own benefit, and to tell him, as provided by Article 591, ante, that what he
thinks lit to say will be taken down, and may be used against him on his trial.

A letter given by a prisoner to the gaoler to put into the post, is evidence
against him. (5) But where the prosecution tendered, in evidence, a letter
written by the prisoner, while in custody, Io his wife, and given by him to a
constable for the purpose of being posted, the constable instead of posting having
detained iL, Kelly, C. B, refused to admit it, on the ground, apparently, that
the letter, in reality, belonged to the wife, who could not have been called upon
to produce it, had il reached ber hands as intended hy the prisoner. (6)
Such a letter would still be protected, although a wife is now a competent
witness, under section 4 of the Canada Evidence Act 1893; for that section
contains a proviso declaring that, l no wife shall be competent to disclose any
communication made to her by her husband during their marriage."

When the prisoner has been duly cautioned hy the Magistrate, in pursuance
of article 591, anything said by him, thereupon, is admissible in evidence against
him on his trial, although at some time previous to such caution by the Magis-
trate, there may have been a promise or threat held out to him to induce iim to
confess. (7)

Where a prisoner was indicted in Quebec, for arson, it was held that his

(1) R. v. Holmes, 1 C. & K. 248.
(2) R. v. Jarvis, L. R. 1 C. C. R , 96 ; 37 L. J. (M. C.) 1.
(3) R. v. Reeve, L. R., I C.C.R., 362; 4 1 L. J. (M. C.) 92.
(4) R. v. Gavin, la Cox, 656.
(5) R. v. Dorrington, 2 C. & P. 418.
(6) H. v. Pamenter, 12 Cox, 177.
(7) R. v. Bate, 11 Cox, 686.
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deposition taken on oath at a previous enquiry, before the lire Commissioners
into the cause of the fire, was admissible as evidence against him. (1)

By the Cdnada Evidence Act 1893, it is now provided that - No person shall
be'excused fromn answering any question upon the ground that th. answer to
such question may tend to criminate him, (etc., ; provided, however, that no
eýidence so given shall be used or receivable in evidence against sucli person in
any criminal proceeding thereafter instituted against him, other than a pro-
secution for perjury in giving such evidence."

What a prisoner bas been overheard to say to another or to himself is equally
admissible; though it is a species of evidence to be acted on with muchcaution,
as being liable to be unintentionally nisrepresented by the witnesses (2)

In all cases, the whole confession should be proved ; for it is a general rule,
thiat the whole of the account which the party gives of a transaction must be
taken together ; and his admission of a fact disadvantageous to himself shall
not be received without receiving at the same time his contemporaneous as-
sertion of a fact favorable to him. (3)

A man's confession is only evidence against himself, and not against his
accomplices ; (4) unless the confession is one made in the presence of the
accomplices, and when the prisoners were not before a Magistrate, in which
case it would be evidence,. although of doubtful value, against the accomplices,
and that even although the accomplices made no observation upon it. (5).

If ;owever, two prisoners were before a Nagistrate at the time when the
confession was made by one of them, charging the other, the mere fact that the
latter did not deny the charge would not render the confession evidence against
him ; although if he himself in his own statement before the Magistrate made an
express reference to the confession of his fellow prisoner such reference might
have the effect of rendering the confession admissible as against him. (6)

The dying declarations of a felo de se were held by the judges to be good
evidence against a person indicted for assisting the deceased ih his self-murder:
and the majority of the judges were of opinion that this evidence would of itself
be suflicient to convict, although the testimony of the accomplice, if living.
would not unless be corroborated by other evidence. (7) This case is no infringe-
ment of the general rule that a man's confession is no evidence- against his
accomplice ; for an accomplice is admissible as a witness against his fellows,
and a dying declaration made by a person who. if alive, would be admissible as
a witness, is admissible as evidence where the death of the deceased is the
subject of the charge, and the cause of the death the subject of the dying decla-
ration. (8)

ln cases of conspiracy and of treason in compassing the Queen's death, etc.,
anything said or written by one of the accomplices, not as a confession simply,
but for the purpose o ftirthering the common design, is admissible evidence
against the others. (9)

593. Evidence for the defence.vAfter the proceedings required
by section five hundred and ninety--one are completed the , aceused
shall be asked if he wishes to cail any witnesses.

(1) R. v. Coote, L. R., 4 P. C. 599 ; 42 L. J. (Priv. Counc.), 45.
(2) R. v. Simons, 6 C. & P. 540.
(3) 4 Taunt. 245. And see the Queen's Case, 2 Brod. & B. 294.
(4) 1 Hale, 585; 2 Hawk. P. C., c. 46, s. 3 ; R. v. Tong, Kel. 17, 18 ; R. v.

Boroski, 3 St. Tr. 474.
(51 1 Phil. Ev. 400.
(6) 3 Russ. Cr. & M. (by Greaves), 4 Ed. 423.
(7) R. v. Tinckler, 1 East, P. C. 354.
(8) \rch. Cr. Pl. & Ev., 21 Ed. 274.
(9) R. v. Watson, 2 Stark, 140.
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2. Every witness called by the aceused who testities to any fact
relevant to the case shall be heard, and his deposition shall be taken
in the same m:nner as the depositions of the withesses for the pro-
secution.

Under this Article the Magistrate is obliged to take, at the preliminary inves-
tigation, the examinations of the prisoner's witnesses as well as those of the
witnesses for the prosecution.

Mr. Greaves, in his report to the Lord Chanceller of England, upon Criminal
Procedure, criticised the law as it stood, at that time, (1855), with regard to the
discretion of the justices to examine witnesses for the prisoner, and strongly
expressed himself in favor of Magistrates being compelled to take the examina-
tions of witnesses tendered for the defendant. In the course of his remarks
upon the subject, he says :

It is difficult to imagine a greater act of injustice than. that a nhan should
be committed or bound over in a case where ho has evidence so clear and
conclusive that no person can for a moment doubt his innocence. -And, it not
unfrequently happens that, whilst an innocent man is unjustly imprisoned, the
guilty is afforded an opportunity of escaping.

The following is an instance of both these inconveniences:

A person of the name of Yarmouth was shot and robbed, but lingered some
months before he died. Bowen was taken before the Magistrates, as the
pcïpetrator of the crime and, in his defence offered to call sundry witnesses to
prove an alibi. The Magistrates, however, declined to examine them, and
committed him to gaol. There he lay till after Yarmouth's death ; whiclh did
not occur till after one or two Assizes. He was then tried for the murder; and
his witnesses gave so clear an account of where he was at the time of the
murder, that, after some only of them had been examined, the judge stopped
the case, and directed an acquittal. The same witnesses also gave evidenîce as
to the person who really committed the murder. which if it had been taken by
the Magistrates, might have led to his apprehension. The delay, however,
which took place had enabled him to leave the country ; and the result was
that the guilty escaped, and the innocent lay in gaol for months. (1)

" Again, if the defense of the prisoner be false, it is essential to the ends of
justice that the witnesses for him should have been examined before the Na-
gistrates, and their evidence reduced into writing. If this has been donc the
prosecutor may, before the trial, investigate the accuracy of their statements,
and be prepared, at the trial, to contradict them, if false, or at all events a
comparison between the statements made before the Justices and those in Court
may aford a means of testing the truthfulness of the witnesses But if the
witnesses have not been so examined, the case they come to prove generally is
unknown to the prosecutor, and he has no means of meeting or even fully
testing ils accuracy.

A prisoner was ndicted for stealing watches at Cheltenham. Wlhen ho was
before the Magistrates he proposed to call a number of witnesses from London.
This was not allowed, and he was committed. On the trial these witnesses were
examined, and their evidence, if true, proved that the prisoner, at the time the
watches were stolen, vas dining at a house in London, keeping the .wedding
day of its occupier. Nothing was known, at the trial, on the part of the prose-
cution as to any of the witnesses or the house mentioned. The resuit was that
the defence succeeded ; and shortly afterwards it vas ascertainod that the
whole story was a fabrication, there not even being any such house in existence.

Nothing can more clearly show the advantage prisoners obtain. in cases
where their defencès are fabricated, from their witnesses not having been exa.

(1) Sec a nearly similar case stated by Mr. Griffìu, in 8 Rep..R. C. L. C.p. 312.
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mined, than the fact that the most acute prisoner's attorneys usually advise
their clients to reserve their defence, for the trial, no doubt in order that the
prosecution may have no opportunity of testing its truth, or bringing witnesses
to contradict it.

" The present system affords prisoners every facility for fabricatin'g whatever
defence may seem at the last moment best calculated to serve their'purposes.
Ordinarily there is little Lime for such purpose before the examination before
the Justices, and generally the evidence given before the Justices is presented
for the first time to the prisoner, and an answer at once required to it : but if
such answer is not then given the prisoner or his friends have all the time
between then and the trial, with a full knowledge of the case against him, to
get up any defence he can.

It is also by no means uncommon that a prisoner is prepared to make one
defence before the Justices ; and. that defence not being heard, there is nothing
to prevent him from adopting another and different-defence on his trial. if,
however, his witnessess were examined before the Justices, he must stand or
fall, on the trial, by that defence, as his attempting to set up another would
plainly lead to its being disbelieved."

594. Dimeharge ofaccused when no sumcient case.-When all the
witnesses on the part of the prosecution and the accused have been
heard the justice shall, if upon the whole of the evidence he is of
opinion that no* sufficient case is made out to put the accused upon
his trial, discharge him ; and in such case any recognizances taken
in respect of the charge shall become void, unless some person is
bound over to prosecute under the provisions next hereinafter con-
tained. RS.C., c. 174, s. 73.

When witnesses are produced-and examined on the part of the prisoner. at the
preliminary investigation. the proper course to be followed by the Magistrate
seems to be this. If the prisoner's witnesses are believed, and their evidence,
without actually contradicting the testimony of the witnesses for the prosecution,
tends merely to e.rplain the facts proved in support of the charge, and to tius
shew the prisoners' innocence, they will thus have made out on beh5lf of the
accused a defence which would render any further proceedings unneces-
sary. But if the prisoner's witnesses contradict those for the prosecution,
in material points, the case would then be a proper one to be sent to a jury to
ascertain and decide which of the two conflicting statements is the truth.

595. Prosecutor shai be allowed to be boand over to nadit.-If the
justice discharges the accused, and the person preferring the charge
desires to prefer an indictment respecting the said charge, he may
require the justice to bind him over to prefer and prosecute such an
indictment, and thereupon the justice shall take bis recognizance to
prefer and prosecute an indictment against the accused- belore the
court by whieh such accused would be tried if such justice had
committed him, and the justice shall deal with the recognizance,
information and depositions in the same way as if he had committed
the accused for trial.

2. Such recognizance may be in the FoRM U IN SCHEDULE ONE
hereto, î1 or to the like effect.

3. If the prosecutor so bound over at his own request does not

(1) For Form U. sec p. 573 post.
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prefer and prosecute such an indictment, or if the Grand Jury do not
fiDd a true bill, or if the accused is not convicted'upon the indictmnen
so preferred, the prosecutor shall, if the Court so direct, pay to the
accused person bis costs, including the costs of bis appearance on the
preliminary inquiry.

4. The Court before which the indictinent is to be tried or a judge
thereof may in its or bis diseretion order that the prosecutor shall
not be permitted to prefer any such indictinent nutil he has given
security for such costs to the satisfaction of such Court o.r judge.
R.S C.,c. 174, s. 80.

596. committai for triai.-If a justice holding a preliminary
inquiry thinks that the evidence is sufficient to put the accused on
bis trial, he shall commit hira for trial by a warrant of commitment,
whiel4 may be in the FoRM V in SCBEDULE ONE bereto, (1) or to the
like effect. R.S.C., c. 174, s. 73.

597. copies ordepositions.-Every one who has been committed
for trial, whether he is bailed or not, may be entitled at anv time
before the trial to have copies of the depositions, and of bis own
statement, if any, from the officer who has custody lhoreof. on
payment of a reasonable sum not exceeding five cents for each folio
of one hundred words. RS.C., c. 174, s. 74.

59S. Recognizanee to prosecute or give evidenee.-Whlen any one
is conmitted for trial the justice holding the preliminary inquiry
may bind over to prosecute some person willing to be so bound, and
bind over every witness whose deposition bas been taken, and whose
evidence in bis opinion is material, to give evidenec at the court
before which the accused is to be indicted.

2. Every recognizance so entered into shall specify the name and
surname of the person entering into it, his occupation or profession
if any, ihe place of bis residence and the name and number ifany of
any street in which it may be, and whether be is owner or tenant
thereof or a lodger therein.

3. Such recognizance may be either at thé foot of the deposition
or separate the'efrom, and may be in the FoRMt W, X or Y in sCHE-
DULE ONE hereto, (2) or to the like effect. and shall be acknowiedged
by the person entering into the same, and be subscribed by the justice
or oné of the justices before whom it is acknowledged.

4. Every such recognizance shall bind the person entering into it
to prosecute or give evidence (both or either as the case may be),
beldre.thë court by which the accused shall be tried.

5. Al·such recognizances and ail other recognizances taken under
this Act shall be liable to be estreated in the same inanner as any
forfeited recognizance to appear is by law liable to be est reated by

I For Form V. see p. 574, posi.
(2) For Forms W, X, and Y, see pp. 574 and 575, post..
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the court before which the principal party thereto vas bound to
appear. RS.C, c. 174, ss. 75 and 76.

6. Whenever any person is bound by recognizance to give evidence
before a justice of the peace, or any Criminal Court, in respect ofany
offence undter this Act, any justice of the peace, if lie secs fit, upon
informnation being made in writing and on oath, that such person is
about to abscond, or has absconded, may issue his warrant for the
arrest of such person ; and if such person is arrested any justice of
the peace, upon being satisfied that the ends of justice would other-
wise be defeated, may commit such person to prison until the time
at which he is bound by such recognizance to give evidence. unle;s
in the meantiine he producesknfficient sureties; but any person so
arrestd shall be entitled on demand to receive a copy of the infor-
mation upon which the warrant for his arrest was issued. 48-49 V.,
c. 7, s. 9.

599. witness refrsing to be bound over.-Any witness who re-
fuses to enter into or acknowledge any such recognizance as aforesaid
may be eommitted by the justice holding the inquiry by a warrant
in the FOR Z in SCEEDULE oNE hereto, (1) or to the like effect, to the
prison for the place where the trial is to be had, there to be kept
until after the trial, or until the witness enters into such a recogni-
zance as aforesaid before a justice of the peace having jurisdiction in
the place where the prison is situated : Provided that if the accused
is afterwards discharged any justice having such jurisdiction may
order any such witness to be discharged by an order whieh may be
in the FORM A A in the SAID SCHEDULE, (2) or to the liko effeet.
R.S.C., c. 174, ss. 78 and 79.

600. Transminssion ordocnments.-The following documentsshall,
as soon as may be after the committal of the accused, be transnitted
to the clerk or other proper officer of the court by whieh the accused
is to be tried, that is to say, the information if any, the depositions
of the witnesses, the exhibits thereto, the statement of the accused,
and all recognizances entered into, and also any depositions taken
before a coroter if any such have been sent to the justice.

2. When any order changing the place of trial is made the person
obtaining it shall serve it, or an office copy of it, upon the person
thein ii possession of the raid documents, who shal thereupon trans-
mit them and the indictment, if found. to the officer of the court
before which the trial is to take place. R.S C., c. 174, s. 77.

601. Riue as to bail.-When any person appears before any jus-
tice charged with an indictable offence punishable by imprisonment
for more than five years other than treason or an offence punishable
with death, or an offence under Part IV, of this Act.and the evidence
adduced is, in the opinion of such justice, sufficient to put the accused
on his trial, but does not furnish such a strong prebumption of guilt

(I For Form Z, see p. 576, post.
2) For Form A A, see p: 577, posI
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as to warrant bis committal for trial, the justice, jointly with soine
other justice, may admit the accused to bail upon ls procuring and
producing such surety or sureties as, in the opinion or the two jus-
lices, will be sufficient tç ensure his appearance at the time and place
when and where he ought to be tried for the offence ; and thereupon
the two justices shall take the recognizances of the accused and his
sureties, conditioned for bis appearance at the time and place of trial,
and that he will then surrender and take bis trial and not depart the
court without leave ; and in any case in which the offence committed
or suspected to have been comnitted is an offence punishable by im-
prisonment for a term less than five years any one justice before
whom the accused appears may admit to bail in manner aforesaid,
and such justice or justices may, in bis or their discretion, require
such bail to justify upon oath as to their sufficiency, which oath the
said justice or justices may administer; and in the default of such
person procuring sufficient bail, such justice or justices may connit
him to prison, there to be kept until delivered according to law.

2. The recognizance mentioned in this section shall be in the iuoax
BB in ScHEDULE oNE to this Act. (1) RS.C., c. 174, s. 81.

602. Bail anter commuttai.-In case of any offence other than trea-
son or an offence punishable with death, or an offence under Part IV.
of this Act, where the aceused bas been finally committed as hercin
provided, any judge of any superior or county court, having juris-
diction in the district or county within the limits of which the accused
is confined, may, in bis discretion, on application inade to hin for
that purpose, order the accused to be admitted to bail on entering
into recognizance with sufficient sureties before two justices, in such
amount as the judge directs, and thereupon the justices shall issue a
warrant of deliverance as hereinaft er provided, and shall attach
thereto the order of the judge directing the admitting of the accused
to bail.

2. Such warrant of deliverance shall be in the FoRM CC in SH EDULE
ONE to this Act. (2) R.S.C., ù. 174, s. 82.

603. Bail by superior Court.-NO judge of a county court or
justices shall admit any person to bail accused of treason or an oience
punishable with death, or an offence under Part IV. of this Act, nor
shall any such person be admitted to bail, except by order of a
Superior Court of Criminal Jurisdiction for the province in which the
accused stands committed. or of one of the judges thereof, or. in the
province of Quebec, by order of a judge of the Court of Queen's
Bench or Superior Court. R.S.C.,,c. 174, s. 83.

604. Applieation for bail ater committai.--When any person has
been committed for trial by any justice, the prisoner, his counsel
solicitor or agent may notify the committing justice, that lie will, as
soon as counsel can be heard, move before a Superior Court of the
province in which such person stands committed, or one of t he judges

(1) For Form BB, see p. 577, post.
(2) For Form CC, see p. 578, pos!.
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thereof, or the judge of the county court, if it is intended to apply
to such judge, under section six hundred and two, for an order to
the justice to admit such prisoner to bail,-whereupon such commit-
ting justice shall, as soon as may be, transmit to the clerk of the
Crown, or the chief clerk of the court, or the clerk of the county court
or other proper officer, as the case may be, endorsed under his hand
and seal, a certified copy of all informations, examinations and other
evidence. touching the offence wherewith the prisoner bas been
charged, together with a copy of the warrant ofcommitment, and
the packet containing the same shall be handed to the person
applying therefor, for transmission, and it shall be certified on the
outside thereof to contain the information concerning the case in
question. R.S.C., c. 174, s. 93.

2. Upon such application to any such court or judge the same
order concerning the prisoner being bailed or continued in custody,
shall be made as if the prisoner was brought up upon a habeas corpus.
R.S.C., c. 174, s. 94.

3. If any justice neglects or offends in anything contrary to the
true intent and meaning of any.of the provisions of this section, the
court to whose officer any such examination, information, evidence,
bailment or recognizance ought to have been delivered, shall, upon
examination and proof of the offence, in a summary manner, impose
such fine upon every such justice as the court thinks fit. R.S.C., c.
·174, s. 95.

605l. Warrant of deltverance.-Whenever any justice or justices
admit to bail any person who is then in any prison charged with the
offence for which he is so admitted to bail, such justice or justices
shall send to or cause to be lodged with the keeper of such prison, a
warrant of deliverance under his or their hands and seals, requiring
the said keeper to discharge the person so admitted to bail if he is
detained for no other offence, and upon such warrant of deliverance
being delivered to or lodged with such keeper, he shall forthwith obey
the saine. R.S.C., c. 174, s. 84.

606. warrant for arrest of bailed person about to abscond.-
Whenever a person charged with any offence bas been bailed in
mlanner aforesaid, it shall be lawful for any justice, if he sees fit, upon
the application of the surety or of either of the sureties of such
person and upon information being made in writing and on oath by
such surety, or by some person on his behalf, that there is reason to
believe that the person so bailed is about to abscond for the purpose
of evading justice, to issue his warrant for the arrest of the person
8o bailed, and afterwards, upon being satisfied that the ends of justice
would otherwise be defeated, to commit such perion when so arrested
to gaol*until his trial or until he produces another sufficient surety
or other sufficient sureties, as the case may be, in like manner as
before.

607. Delivery of aceused to prison.-The constable or any of the
constables, or other person to whoim any warrant of commitment
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authorized by this or any other Act or law is directed, shall convey
the accused person therein named or described to the gaol or other
prison nentioned in such warrant, and there deliver him, together
with the warrant, to the keeper of such gaol or prison, who shall
thereupon give the constable or other person delivering the prisoner
into his custody, a receipt for the prisoner, setting forth the state
and condition of the prisoner when delivered into his custody.

2. Such receiptshall be in the FOR DD in SCHEDULE ONE hereto, (1)
R.S.C., c. 174, s. 85.

FORMS UNDER PART XLV.

FROM SCHEDULE ONE.

JK.-(Section 580.).

SUMMONS TO A WITNESS.

Canada,
Province of ,
County of

To E. F., of ,(labourer)

Whereas information has been laid before the undersigned
a justice of the peace in and for *the said county of
that A. B. (&c., as in the summons or warrant against the

accused), and it has been made to appear to me upon (oath), that you
are likely to give material evidence for (theprosecution) ; These are
therefore to require you to be and to appear before me, on
next, at o'clock in the (fore) noon, at , or before
such other justice or justices of the peace of the same cointy of

as shall then be thore, to testify what you know
concerning the said charge so made against the said A: B. as afore-
said. Herein fail not.

Given under my hand and seal, this day of,
in the year , at , in the county aforesaid.

J.S.,(EA L.]

J. P., (Name of county.)

(1) For Form DD, see p. 579, posi.
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L.-(Section 582.)

WARRANT WHEN A WITNESS HAS NOT OBEYED THE SUMMONS.

Canada,
Province of'
County of

To all or any of the constables and other peace officers in the said
county of

Whereas information having been laid before , a justice of
the peace, in and for the said county of , that A. B.
(&c., as in the summons); and it having been made to appear to (me)
upon oath that E. F. of , (labourer), was likely to give
material evidence for (the prosecution), (r) duly issued (my) sum-
mous to the said E. F., requiring him to be and appear before (me)
on · , at , or before such other justice
or justices of the peace for the same county, as should then be there,
to testify what he knows respecting the said charge so made against
the said A. B., as aforesaid ; and whereas proof has this day been
made upon oath before (me) of such summons having been duly
served upon the said E. F. ; and whereas the said E. F. bas neglected
to appear at the tirne and place appointed by the said summons, and
no just excuse bas been offered for such neglect : These are there-
fore to command you to bring and bave the said E. F. before (me) on

at o'clock in the (fore) noon, at
or before such other justice or justices for the same county, as shall
then be there, to testify what he knows concerning the said charge
so made against the said A. B. as aforesaid.

Given under (my) hand and seal, this day of
, in the year , at , in the county

aforesaid.
J. S.[EAL.

J. P.. (Naie of c3unty.)

M.-(Section 583.)

WARRANT FOR A WITNESS IN THE FIRST INSTANCE.

Canada,
Province of ,
County of .

To ail or any of the constables and other peace officers in the said
·county of

W'hereas information bas been laidbefore the undersigned
, à justice of the peace, in and for the said county of ,

that (&c., as in the summons) ; and it having been made to appear to
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(me) upon~oath, that E. F. of , (labourer), is likely to give
material evidence for the prosecution, and that it is probable that
the said E. F. will not attend to give evidence unless compelled to do
so : These are therefore to command you to bring and have the said
E. F. before (me) on , ut o'clock in the (fore) noon,
at , or before such other justice or justices of the pence for
the same county, as shall then be there, to testify what he knows
concerning the said charge so made against the said A. B. as
aforesaid.

Given under my hand and seal, this day of
in the year , at , in the countyaforesaid.

J. S., [SEAL ).

J. P. (Name of county.)

N.-(ection 584.)

WARRANT WHEN A WITNESS HAS NOT OBEYED TIHE
SUBPŒNA.

Canada,
Province of.. ,
County of

To all or any of the constables and other peace officers in the said
county of

Whereas information having been laid before , a justice
of the peace, in and for the said county, that A. B. (&c., as in the
summons) ; and there being reason to believe that E. F., of
in the province of , (labourer), was likely to give material
evidence for (the prosecution), a writ of subpæna was issuetd by order
of , judge of (name of court) to the said E. F.,
requiring him to be and appear before (me) on , at

or before such other justice or justices of the peace
for the same county, as should then be there, to testify what he
knows respecting the said charge so made against the said A. B., as
aforesaid ; and whereas proof bas this day been made upon oath
before (me) .of such writ of subpæna having been auly served upon
the said E. F. ; and whereas the said E. F. bas neglected to appear
at the time and place appointed by the said writ of subpæna, and no
just excuse has been offered for such neglect : These are therefore
to command you to bring and have the said E. F. before (me) on

at o'èlock in the (fore) noon, at
or before such other justice'or justices for the same county a. shali
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then be there, to testify what he knows concerning the said charge
so made against the said A. B. as aforesaid.

Given under (my) hand and seal, this day of
in the year , at , in the county aforesaid.

J. S., [SEAL.]

.1. P., (Name of county.)

O.-(Section 585.)

WARRANT OF COMMITMENT OF A WITNESS FOR REFUSING
TO BE SWORN OR TO OIVE EVIDENCE.

Canada,
Province of ,
County of

To al or any of the constables and other peace officers in the eounty
of , and to the keeper of the common gaol at
in the said county of

Whereas A. B. was lately charged before , a justice of the
peace in and for the said county of , for that (&c., as in the
summons) ; and it having been made to appear to (me) upon oath
that E. F. of , was likely to give material evidence for the
prosecution (I) duly issued (my) summons to the said E. F., requiring
him to be and appear before me on , at , or
before such other justice or justices of the peace for the same county
as should then be there, to testify what ho knows concerning the
said charge so made against the said A. B. as aforesaid ; and the
said E. F. now appearing before (me) (or being brought before (me) by
virtue of a warrant in that behalf), to testify as aforesaid, and being
required to make oath or affirmation as a witness in that behalf, now
refuses so to do (or being duly sworn as a witness now refuses to
answer certain questions concerning the premises which arc. now
here put to him, and more particularly the following )
without offering any just excuse for such refusal : These are there-
fore to command you, the said constables or peace officers, or any
one of you, to take the said E. F. and him safely to convey to- th-
common gaol at , in the county aforesaid, and there to
deliver him to the keeper thereof, together with this precept : And
(I) do hereby command you, the said keeper of the said common
gaol to receive the said E. F. into your custody in the said common
gaol, and him there safely keep for the space of days, for
his said contempt unless in the meantime he consents to be examined,
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and to answer concerning the premises ; and for you'r so doing, this
shall be your sufficient warrant.

Given under (my) hand and seal, this day of
in the year at , in the county aforesaid.

J. P., (Name of county.)

P.--(Section 586.)

WARRANT REMANDING A PRISONER.

Canada,
Province of
County of

To all or any of the constables and other peace officers in the said
county of , and to the keeper of the common gaol
at , in the said county.

Whereas A. B. was this day charged before the undersigned
a justice of the peace in and for the said county of for
that (&c., as in the warrant to apprehend), and it appears to (me) to be
necessary to remand the said A. B. : These are therefore to con-
mand you, the said constables and peace officers, or any of you, in
Her Majesty's name, forthwith to .convey the said A. B. to the
common gaol at , in the said eounty, and there to
deliver him to the keeper thereof, together with this precept : And .
I hereby command you the said keeper to receive the said A. B. into
your custody in the said common gaol, and there safely keep him
until the day of (instant), when I hereby command
you to have him at , at o'clock in the (fore)
noon of the same day before (me) or before such other justiee or
justices of the peace for the said county as shal then be there, to
answer further to the said charge, and to be fu·ther dealt with
according to law, unless you shall be otherwise ordered in the
meantime.

Given under my band and seal. this day of
in the year ,at ,in the county aforesaid.

J. S., [SEAL.]

.1. P., (Name of county.)
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Q.-(Section 587.)

RECOGNIZANCE OF BAIL INSTEAD OF REMAND ON AN AD-
JOURNMENT OF EXAMINATION.

Canada
Province of
County of

Be it remembered that on the day of ,in
the year , A. B., of , (labourer), L. M., of

. (grocer), and N. O., of , (butcher), per-
sonally came before me, , a justice
of the peace for the said county, and severally acknowledged them-
selves to owe to our Sovereign Lady the Queen, her heirs and suc-
eessors, the several sums following, that is to say : the said A. B. the
sum of , and the said L. M., and N. O., the sum of
each, of good and lawful current money of Canada, to be made and
levied'of their several goods and chattels, lands and tenements res-
pectively, to the use of our said Lady the Queen, her heirs and suc-
cessors if he, the said A. B., fails in the condition endorsed (or here-
under written.)

Takein and acknowledged the day and year first above mentioned,
at before me.

J. S.,

J. P., (Name of county.)

CONDITION.

The condition of the within (or above) written recognizance is such
that whereas the within bounden A. B. was this day (or on
last past) charged before me for that (&c., as in the warrant); and
whereas the examination of the witnesses for the prosecution in this
behalf is adjourned until the day of (instant):
If therefore, the said A. B. appears before me on the said

day of (instant), at o'clock in the
(fore) noon, or before such other justice or justices of the peace for
the said county as shall then be there, to answer (further) to the said
charge, and to be further dealt with according to law, the said reco-
gnizance to be void, otherwise to stand in full force and virtue.

R.-(Section 589.)

CERTIFICATE OF NON-APPEARANCE TO BE ENDORSED ON THE
RECOGNIZANCE.

I hereby certify that the said A. B. bas not appeared at the time
and place in the above condition mentioned, but therein bas made a
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default, by reason whereof the within written recognizance is
forfeited.

J. S.,
J. P. (Name of county.)

S.-(Section 590.)

DEPOSITION OF A WITNESS.

Canada,
Province of ,
County of

The deposition of X. Y. of , taken before the under-
signed, a justice of peace for the said county of , this

day of , in the year , at
(or after notice to C. D. who stands committed for
) in the presence and hearing of C. D. who stands

charged that (state the charge). The said deponent saith on his (oath
or affirmation) as follows : (Insert deposition as nearly as possible in
words of witness.)

(If depositions of several witnesses are taken at the same time, they
may be taken and signed as follows:)

The depositions of X. of , Y. of , Z. of
&c., taken in the presence and hearing of C. D., who stands charged
that

The deponent X. (on his oath or affirmation) says as follows:
The deponent Y. (on his oath or affirmation) says as follows :
The deponent Z. (on his oath, &c., &c.)

(The signature of the justice may be appended asfollows:)

The depositions of X., Y., Z., &c., written on the several sheets of
paper, to the last of which my signature is .annexed. were taken in
the presence and bearing of C. D. and signed by the.said X., Y., Z,
respectively in his presence In witness whereof I have in the
presence of the said C. D. signed my name.

J. S.,

J. P., (Xame of county.)

T.-(Section 591.)

STATEMENT OF THE ACCUSED.

Canada,
Province of
County of

A. B. stands charged before the undersigned , a justice
of the peace in and for the county aforesaid, this day of
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in the year , for that the said A. B,
on , at (&c., as in the
captions of the' depositions).; and the said charge being read to the
said A B., and the witnesses Tor the prosecution, C. D. and E. F.,
being severally examined in his presence, the said A. B. is now
addressed by me as follows : "l laving heard the evidence, do you
"wish to say anything iii answer to the charge ? You are not
4obliged to say anything unless you desire to do so ; but whatever
4you say will be taken down in writing, and may be given in
"evidence against you at your trial. You must clearly understand
"that you have nothing to hope from any promise of favour, and
"nothing to fear from any threat which may have been held out to
"induce you to make any admission or confession of guilt, but
"whatever you now say may be given in evidence against you upon
"your trial, notwithstanding such promise or threat." Whereupon
the said A. B.-says as follows : (Here state whatever the prisoner says
and in his very words as.nearly as possible. Get him to sign it if he
will.)

A. B.

Taken before me, at , the day and year first above
mentioned.

J. S., [SEAL.]

J. P., (Nane of county.)

U.-(Section 595.)

FORM OF RECOGNIZANCE WHERE THE PROSECUTOR REQUIRES

TRE JUSTICE TO BIND HIM OVER TO PROSECUTE
AFTER THE CHARGE IS DISMISSED.

Canada,
Province of
County of

Whereas C. D. was charged before me upon the information of E. F.
that C. D. (atate the charge), and upon the hearing of the said charge
I discharge the said C. D., and the said E. F. desires to prefer an
indictment against trie said 0. D. respecting the said charge, and has
required me to bind him over to prefer such an indictment at (here
describe the next practicable sitting of the court by which the person
discharged would be tried if committed).

Tne undersigned E.F. hereby binds himself to perform the following
obligation, that is to say, that he will prefer and prosecute an indict,
ment respecting the said charge against the said C. D. at (as above).
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And the said E.F. acknowledges himself boand to forfeit to the
%7IICrown the sum of $ in case he fails to perform the said

obligafion.

E. F.

Taken before me.

J. s.,
J. P., (Name of county.)

V.-(Section 596.)

WARRANT OF COMMITMENT

Canada,
Provincè of
County of

To the constable of , and to the keeper of the
(cgrnmon gaol) at , in the said county

Whereas A. B. ivas this day charged before me, J .S., one of ler
Majesty's justices of the peace in and for the said county of

, on the oath of C. D. of , (farmer),
and others, for that (&c., stating shortly the offence) : These are
therefore to command you the said constable to take the said A. B.,
and him safely to convey to the (common gaol) at
aforesaid, and there to deliver him to the keeper thereof, together
with this precept : And I do hereby command you the said keeper
of the said (common gaol) tu receive the said A. B. into your custody
in the said (common gaot), and there safely keep him until he shall
be thence delivered by due course of law.

Given under my hand and seal, this day of
. in the year , at , in the county aforesaid.

J. S., [8MAL.]

J. P., (Name of county).

W -(Section 598.)

RECOGNIZAECE TO PROSECUTE.

Canada,
Province of,
County of

Be it remembered that on the day of , in
the year ,C. D. of ,in
the of , in the said
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county of , (farmer), personally caine before
me a justice of the peace in and for the said county
of and acknowledged himself to owe to our Sovercign
Lady the Queen, ber heirs and successors, the sum of , of
good and lawful current money of Canada, to be made and levied of
his goods and ehattels, lands and tenements, to the use of our said
Sovereign Lady the Queen, ber heirs and successors, if the said C. D.
fails in the condition endorsed (or hereunder written).

Taken and acknowledged the day and year first above mentioned
at , before me.

J. P., (Name of county.)

CONDITION TO PROSECUTE.

The condition of the within (or above) written recognizance is
such that whereas one A. B. was this day charged before me, J. S.,
ajustice of the peace within mentioned, for that (&c., as in t/le
caption of the depositions); if, therefore, he the s-aid C. D. appears at
the court by which the said A. B. is or shall be tried * and there
duly prosecutes such charge then the said recognizance to be void,
otherwise to stand in full force and virtue.

X.-(Section 598).

COGNIZANCE TO PROSECUTE AND GIVE EVIDENCE.

(Same as the last form, tot he asterisk,* and then thus) :-And there
duly prosecutes such charge against the said A. B. for the offence afore-
said and gives evidence thereon, as well to the jurors who shall then
inquire into the said offence, as also to them who shall pass upon the
trial of the said A. B., then the said recognizance to be void, or else
to stand in full force and virtue.

Y.-(Section 598).

COGNIZANCE TO GIVE EVIDENCE. .

(Sane as the last form but one, to the asterisk, * and then thus):-
And there gives such evidence as he knows upon the charge to be
then and there preferred against the said A. B. for the offence
aforesaid, then the said recognizance to be void, otherwise to remain
in full force and virtue.
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Z.- (Section 599.)

COMMITMENT OF À WITNESS FOR REFUSlNO. TO ENTER INTO
THE RECOGNIZANCE.

Canada,
Province of ,
County of

To all or any of the peace officers in the said county of
and to the keeper of the common gaol of the said county of

, at in the said county of

Whereas A. B., was lately charged before the undersigned (name
of the justice of the peace), a justice of the peace in and for the said
county pf , for that (&c., as in the summons to the witness),
and it having been made to appear to (me) upon oatlh at E. F.,
of , was likely to give ma<erial evidence for the prose-
cution. (1) duly issued (my) summons to the said E. F., requiring
him to be and appear before (me) on , at or
before such other justice or justices of the peace as should then be
there, to testify what he knows concerning the said charge so made
against the said A. B. as aforesaid ; and the said E. F. now appearing
before (me) (or being brought before (me) by virtue of a warrant in
that behalf to testify as aforesaid), has been now examined before (tne)
touching the premises, but being by (me) required to enter into a
recognizance conditioned to give evidence against thesaid A. B., now
refuses so to do: These are therefore to command you the said peace
officers, or any one of yoù, to take the said E. F. and him safely
convey to the common gaol at , in the county aforesaid,
and there deliver him to tue said keeper thereof, together with this
precept: And I do hereby command you, the said keeperof the said
common gaol, to receive the said E F. into your custody in the said
common gaol, there to imprison and safely keep him until after the
trial of the said A. B. for the offence aforesaid, unless in the meantime
the said E. F. duly enters into such recognizance as aforesaid, in the
sum of before some one justice of the peace for the said county,
conditioned in the usual form to appear at thé court by which the
said A. B. is or shall be tried, and there to give evidence upon the
charge which shal then and there be preferred against the said A.B.
for the offence aforesaid.

Given under my hand and seal, this day of
in the year ,at , in the county aforesaid.

J. S., [SEAL.]

J. P., (Name of county).
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AA.-(&ction 599.)

SUBSEQUENT ORDER TO DISCHARGE THE WITNESS.

Canada,
Province of ,
County of

To the keeper of the cdmmon gaol at , in the
county of , aforesaid.

Whereas by (my) order dated the day of
(instant) reciting that A. B. was lately before then charged before
(me) for a certain offence therein mentioned, and that E. F. having
appeared before (me) and being examined as a witness for the pro-
secution on that behalf, refused to enter into recognizance to give
evidence against the said A. B., and I therefore thereby committed
the said E. F. tq your custody, and required you safely to keep him
until after the trial of the said A. B. for the offence aforesaid ; unless
in the meantime be 8hould enter into such recognizance as aforesaid ;
and whereas for want of sufficient evidence against the said A. B., the
said A. B. bas not been committed or holden to hail for the said
offence, but on the contrary thereof has been since discharged, and
it is therefore not necessary that the said E. F. should be detained
longer in your custody : These are therefore to order and direct you
the said keeper to discharge the said E. F. out of your custody, as to
the said commitment, and suffer him to go at large.

Given under my hand and seal, this day of
in the year , at , in the county

aforesaid.
J. S., [SEAL.]

J. P, (Name of county.)

BB.--(Section 601.)

RECOGNIZANCE OF BAIL.

Canada,
Province of
County of

Be it remembered that on the day of in
the year , A. B. of , (labourer,) L. M.
of , (grocer), and N. O. of , (butcher), personally
came before (us) the undersigned, (two) justices of the peace for the
county of , and severally acknowledged themselves to
owe to our Sovereign Lady the Queen, her heirs and successors, the
severat suras following, that is to say: the said A. B. the sum of

, and the said L. M. and N. O. the sum of
each, of good and lawful current money of Canada, to be made and
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levied of their several goods and chattels, lands and tenements
respectively; to the use of our said Sovereign Lady the Queen, her
heirs and successors, if he, the said A. B., fails in the condition endorsed
(or bereunder written).

Taken and acknowledged the day and year first above mentioned,
at before us.

J. S.,
J. N.,

J. P., (Name of county.)

CONDITION.

The condition of the within (or above) written recognizance, is such
that whereas the said A. B. was this day charged before (us), the
justices within mentioned for that (&c., as in the warrant) ; if, there-
fore, the said A. B. appears at the next court of oyer and terminer (or
general gaol delivery or court of General or Quarter Sessions of the
Peace) to be holden in and for the county of , and there
surrenders himself into the custody of the keeper of the common gaol
(or lock-up bouse) there, and pleads to such indictment as may be
found against him by the grand jury, for and in respect to the charge
aforesaid, and takes his trial upon the same, and does not depart the
said court without leave, then the said recognizance to be void,
otherwise to stand in full force and virtue.

CC.-(Setion 602.)

WARRANT OF DELIVERANCE ON BAIL BEING GIVEN FOR A
PRISONER ALREADY COMMITTED.

Canada,
Province of ,
County of ,

To the keeper of the common gaol of the county of
at , in the said county.

Whereas A. B. late of , (labourer), bas before (us) (two)
justices of the peace in and for the said county of
entered into his own recognizance, and found sufficient sureties for
his appearance at the next court of oyer and terminer or general
gaol delivery (or"court of General or Quarter Sessions of the Peace),
to be holden in and for the county of , to answer our So-
vereign Lady the Queen, for that (&c., as in the comminient), for
which he was taken and committed to your said common gaol:
These are therefore to command you, in Her Majesty's name, that if
the said A. B. remains in your custody in the said common gaol for
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the said cause, and for no other, you shall forthwith suffer him to go
at large.

Given under our hands and seals, this day of
in the year , at in the county aforesaid.

J. S., [SEAL.)
J. N., [SEAL.]

J. P., (N7ne of county.)

DD.-(Section 607.)

GAOLER'S RECEIPT TO THE CONSTABLE FOR THE PRISONER.

I hereby certify that I have received from W. T., constable, of the
county of , the body of A. B., together with a warrant under -
the hand and seal of J. S., Esquire, justice of the peace for the said
county of , and that the said A. B. was sober, (or as the
case may be), at the time he was delivered into my custody.

P. K.,

Keeper of the common gaol of the said county.

PART XLVI.

INDICTMENTS.

"The draft Code next deals with the subject of indictments, the
object being to reduce them to what is really necessary for the
purposes of justice. The law at present, isin the form of objectionable
written rules, qualified by several wide exceptions, which modify
some of their defects.

These general rules require the greatest minuteness in many
matters, which rieed not be referred to here.

Two rules, however, may be specially mentioned;

lst. Indictments must not be double and cannot be in the alter-
native; each count must charge one offence and no more:

2nd. All material averments must be proved as laid.

Although these rules have been considerably relaxed in practice,
the effect of themn is that indictments run to a mostinordinate length,
and become at once so long and so intricate that it is hardly possible
to understand them, and, that practically no one reads them but the
counsel who draw and the clerks who copy them.
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The metbd employed is to take a section of an Act of Parliament
and draw aseries of counts, each charging one of the offences which
the section creates; and as a singlo section often creates many
offences hardly differing from each other, except by very slight shades
of meaning, counts are inordinately multiplied in this manner. For
instance, in R. v. Sillem, (1) an information, (which might have been
an indictment), charged certain 'persons, in substance, with having
equipped for the Confederate States, then at war with the United
States, a ship called the " Alexandra." Tlie information was framed
upon 59 Geo. 3 c. 69, and contained 95 counts. The first count
charged an equipping with intent that the ship should be employed
by certain foreign states, styling theiselves the Confederate States,
with ntent to cruise against the Republic of the United States. The
second count, instead of the Republic of the United States, mentioned
the citizens of the Republic of the United States. The third count
omitted all mention of the Confederate States, and called the United
States the Republic of, &c. The fourth count was like the third,
with thb exception of returning to the expression ' citizens," &c.
After giving various names to the United States and Confederate
States in the first eight counts, eight other counts were added
substituting "lfurnish " for 'equip." Eight more substituted "fit
out " for "furnish." In short, the indictment contained a number of
counts obtained by combining every operative verb of the section on
which it was founded with all the other operative words.

The excessive stringency of the rules on the subject of indictments
has been greatly, though somewhat capriciously, relaxed by a variety
of statutes, of which 14 and 15 Vict., c. 100 is perhaps the most
extensive. By their provisions the necessity for excessive particu-
larity is done away with, in some cases, but is left untouched in others.
Thus, for instance, it is sufficient in an indictment for murder to
charge that A wilfully, feloniously, and of his malice aforethought
did kill and murder B., instead of setting out, as was formerly
necessary, the precise manner in which the murder was committed.
If the charge is not murder but obtaining goods by false pretences,
the particular false pretence used must -be stated, and must be proved
as laid, and a pro pr averment that it was false to the knowledge of
the accused must be introduced. It is quite impossible to assign any
reason why indictments for murder should be drawn on one principle,
and indictments for false pretences on another. The explanation is
that the inconvenience of the principle, which used to apply to both
cases, happened to attract notice in the one case, and to escape notice
in the other. We propose to deal with this matter, not by making
any further exceptions to the rules now in force as to indictments,
but by altering the rule itself, and substituting for it the rule stated
in section 482, the most important part of which is in these words:

"Every count of an indictment shall contain and shall be sufficient
if it contains in substance astatement that the accused has committed
some offence therein specified. Such statement may be made in

(1) R. v. Sillem, 2 H. & C. 431.
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popular language without any technical averments or any allegation
of matter not essential to be proved. (1)

We make, in other sections, a variety of prov'sions which wehope
will render all future indictments perfectly simple, though sufficient
to define the matter to be tried, and to form the basis of a record
of the trial." .Eng. Commrd' Rep.

608. Indictments need Dot be on parchment.-It shall not be
necessary for any indictment or any record or document relative to
any criminal case to be written on parchment. RS.C., c. 174 s. 103.

'- The expressions ' indictrnent' and ' count' respectively include information
and presentinent, as well as indictment, and also any plea, replication or other
pleading, and any record. " (Article 3 (1), ante.)

An indietment is a written accusation of crime preferred, in the name of Her
Majesty, to, and found, upon oath, by. a Grand Jury competent by law to find it.
When first drawn and placed before the Grand Jury, it is called a Bill, and is
only properly termed an indictment, when it has been found by them.

The ofice of the indictment is to inform the accused of the charge which he
is called upon to answer ; and, subject to the exceptions made by Articles 5à3.
555, and 560, it must be preferred in the county, district, or other Magisterial
Jurisdiction in which the offence charged by it has beeu committed.

See comments under Article 553, ante, pp. 531-533.

609. statement of venue.-It shall not be necessary to state any
venue in the body of any indictment, and the district, county or place
named in the margin thereof, shall be the venue for all the facts
stated in the body of the indictment ; but if local description is
required such local description shall be given in the body thereof.
R.S.C., c. 174, s. 104.

Tne venue is the marginal statement, at the commencement of the Indietment,
of the County or District, in which it is preferred, thus:

" County (or District }
of , to wit,'

The provision contained in the above Article was originally taken from the
Imperial statute 14 & 15 Vict. c. 100, sec. 23 ; before the passing of which it
was essential to the validity of an indictnent that, besides the general state-
ment of venue in the margin, the special venue that is,- the statement in the
body of the indictment, of the place (town, parish, hamlet, village, etc.,) where
the offence was committed, must have been such as in strictness, the jury -who
were to try the cause should have come from.

It will be seen that the above Article contaius a clause, as did the 14 & 15 Vic.
c. 100, s. 23, which provides that if local description is required, such local
description shall be given in the body of the indictment. The following are men-
tioned by Archbold. (21 Ed. p. 57) as some of the cases in which local descrip-
tion bas been held to be required to be inserted in the body of the indictment,
namely, burglary; (2) house-breaking ; (3) stealing in a dwelling-house; (4) being

(1) A provision like this is contained in article 611, post .
(2) 2 Russ. Cr. & M. (by Greaves). 4 Ed. 47; R. v. St. John 9 C.& P. 40.
(3) R. v. Bullock, cil. 1 Moo. C. C. 324.
(4) 11. v. Napper, 1 Moo. C C. 44.
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found by night armed with intent to break into a dwelling-house, etc., and to
commit an indictable offence therein ; (1) sacrilege ; (2) riotously demolishing
churches, houses, machinery, etc.; (3) maliciously firing q dwelling-house; (4)
forcible entry ; (5) poaching ; (6) nuisances to highways ; (7) malicious injuries
to seabanks, mill dams, or other local property. (8)

It will be seen that by Article 613 (g) no count of an indictment is to be
deemed objectionable or insufficient on the ground that it does not name or
describe, with precision, any person, place, or thing. And Article 982, post,
provides that the several forms in schedule one, varied to suit the case, or forms
to the like effect are to be deemed good and sufficient.

610. Jleading of Indicement.-It shall not be necessary to state
in any indictment that the jurors present upon oath or affirmation.

2. It shall be sufficient if an indictment begins in one of the FOR31s
EE in SCHEDULE oNE hereto, or to the like effect. (9)

3. Any mistake in the heading shall upon being discovered be
forthwith amended, and whether amended or not shall be immaterial.

611. Form and contents of counts.-Every count of an indictment
shall contain, and shall be sufficient if it contains, in substance a
statement that the accused has committed some indictable offenee
therein specified.

2. Such statement may be made in popular language without any
technical averments or any allegations of matter not essential to be
proved.

3. Such statement may be in the words of the enactrnent describing
the offence or declaring the matter charged to be an indictable
offence, or in any words sufficient to give the accused notice of the
offence with which he is charged.

4. Every count shall contain so much detail of the circumstances
of the alleged offence as is sufficient to give the accused reasonable
information as to the act or omission to be proved against him, and
to identify the transaction referred to : Provided that'the absence or
insuOiciency of such details shall not vitiate the count.

5. A count may refer to any section or subsection of any statute
creating the offence charged therein, andin estimating the sufficiency
of such count the court shall have regard to such reference.

6. Every count shall in general apply only to a single transaction.

Form FF in Schedule One gives examples of the manner of stating offences
in indictments. (See p. 599 post.)

(1) R. v. Jarrald, L.& C. 301 ; 32 L. J. (M. C.) 258.
(2) Arch. Cr. Pl 365. .
(3, R. v. Richards, 1 M. & Rob. 177.
(4) R. v. Woodward, 1 Moo. C. C. 323.
15) 2 Leon., 186.
(6) R. v. Ridley, R. & R. .515.
(7) R. v. Steventon. I C. & K. 55.
(8) 1 Tayl. Ev. 7 Ed. 268.
(9) For Form EE, see p. 598 post
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Under this Article, 611, it is necessary that the indictment should contain a
statement showing that the person therein accused has committed some indict-
able offence.

The manner of stating the crime is of no importance but it is absolutely
necessary that the indictment should contain, in substance, a statement
showing that the person therein accused bas committed an indictable offence;
and if there be any defect, in or any necessary ingredient of the offence
omitted from the indictment, the defendant may avail himself of the defect
or omission, by demurrer or motion to quash under Article 629 posi, or
by motion in arrest of judgment, under Article 733, posi. Thys, in an indict-
ment for assaulting an ollicer whilst executing process, without showing that
he was an officer of the Court out of which the process issued : (1) for con-
temptuous or disrespectful words to a Magistrate,-without showing that the
Magistrate was in the execution of his duty at the time ; (2) against a public
officer for nonperformance of a duty,-without showing that he was such an
officer as was bound by law t.o perform that particular duty ; (3) the indict-
ment, in all these and the like cases, is bad. (4)

In an indictment for neglecting to provide suflicient sustenance for a child of
tender years was held to be sufficient when it avered that it was the duty of
the accused to provide and that he unlawfully neglecled to provide, and that the
omission to state that the accused had the ability to provide did not vitiate the
indictment, but that the ability to provide was implied and therefore sufliciently
avered by the averment of neglect. (5)

When there is an exception contained in the same clause of the enactment
which creates the offence, the indictment must shew negatively that the defen-
dant does not come within the exception. (6) And the rule is the same although
the enactment may be such as to cast upon the defendant the burden of proving
that he comes within the exception. 17) It seems however that if the exception
or proviso be in a subsequent clause or statute, (8) or although in the same
section, yet if it be not·incorporated with the enacting clause by any words of
reference, (9) it is in that case matter of defence for the defendant, and not to be
negatived in the indictmnent.

Where the enactment makes the doing of an act ' without lawful authority or
excuse" criminal, it is sufficient if the indictment negatives " lawful excuse"
without also negativing " lawful authority," inasmuch as there can be no
"lawful authority " which would not also be a "lawful excuse," and therefore
to negative " lawful excuse " is also to negative " lawful authority. (10)

612. ofences may be charged In the aiternative.-A count shall
not be deemed objectionable on the ground that it charges in the
alternative several different matters, acts or omissions whic' are
stated in the alternative in the enactment describing any indictable
offence or declaring the matters, acte or omissions charged to be an
indictable offence, or on the ground that it is double or multifarious:

(1) R. v. Osmer, 5 East, 304 ; See R. v. Everett, 8 B. & C. 114.
(2) R. v. Lease Audr. 216.
(3) 5 T. R. 623.
(4) See R. v. Cheere, 7 D. & R. 461 ; 4 B.& C. 902 ; 1 B.& Ad.861 ; 8 A.& E. 481.
(5) R. v. Ryland, L. R. 1 C. C. R. 99 ; 37 L. J. (M. C.1 10.
(6) Spieres v. Parker, 1 T. R. 14t ; R. v. Earnshaw, 15 East 456; R. v. Jarvis,

1 East, 643 ; R. v. Pratten, 6 T. R. 559. Sée R. v. Baxter, 5 T. R. 83 ; 2 East
P. C. 782 ; R. v. Masters, 1 B. & Ald. 362 ; R. v. Pearce, R. & R. 174 ; R. v.
Robinson, R. & R. 321.

(7) R. v. Harvey L. R. I C. C. R. 284 ; 40 L. J. (M. C.) 63.
(8) R. v. Hall, 1 T. R. 320.
(9 Steel v. Smith, I B. & Ald. 94.
(10) R. v. Harvey, supra.
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Provided that the accused may at any stage of the trial apply to the
court to amend or divide any such count on the gronnd that it is so
framed as to embarrass him in his defence.

2. The court, if satisfied that the ends of justice require it, may
order any count to be amended or divided into two or more counts,
and on such order being made such count shall be so divided or
amended, and thereupon a formal commencement may be inserted
before each of the counts into which it is divided.

613. Certain objections not tO vitiate a cont.-No count shall be
deemed objectionable or insufficient on any of the following grounds;
that is to say:

(a.) that it does not contain the naine of the person injured, or
intended, or attempted to be injured; or

(b). that it does not state who is the owner of any property therein
mentioned ; or

(c.) that it charges an intent to defraud without naming or
describing the person whom it was intended to defraud ; or

(d.) that it does not set out any document which may be the
subject of the charge; or

(e.) that it does not set out the words used where words used are
the subject of the charge; or

(f) that it does not specify the means by which the offence was
committed ; or

(g.) that it does not name or describe with precision any person,
place or thing :

(h.) or in cases where the consent of anyperson,official,or authority
is required before a prosecution can be instituted that it does not
state that such consent has been obtained.

Provided that the court may, if satisfied that it is necessary for a
fair trial, order that a particular, further describing such document,
words, means, person, place or thing be furnished by the prosecutor.
(As amended by 56 Vict. c. 32.)

An application for particulars is addressed to the judicial discretion of the
presiding judge, who will exercise such discretion upon the facts. as thev
are made to appear before him, according to established rules and judicial
usage; (1) and who, in determining whether such particulars are required or
not, may bave regard to the depositions. (See Art. 617, post.)

It should be shewn that there is reasonable necessity for more speciflic infor-
mation ; and therefore, where, in a case of embezzlement, the defendant had
ample time to go over his books, which were to prove his embezzlement, his
application for a bill of particulars was denied. (2)

A bill of particulars was deemed proper in the case of an indictrnent for

(b In re Taylor, L. R., 4 Ch, 160; Doherty, v. Alman, L. R., 3 App. 728.
(2) State v. Miller, 3 N. J., L. J. 381. .
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embezzlement where the prisoner did not know the specific acts of embezzlement
intended to be charged against him. (1)

in a case of conspiracy, where the indictment was in general terms, and did
not set out the overt acts of the conspiracy, the defendant was ield entitled to a
)ill of particulars. But the limit of the right of a defondant to a bill of particulars

has been laid down, in an English Nisi Prius case, to he that. on the one hand,
the particulars shall give him the same information which a special count would
give ; and, on the other band, that the specilic acts, with time and place, need
not be stated. (2)

In a later case, before the English Court of Queen's Bench this doctrine was
indirectly confirmed ; and it was held, that, on a special count alleging overt
acts, the Court will not order paiticulars to be furnished. in the absence of an
aflidavit by the defendant denying knowledge of the acts charged, and of
suhlicient information to enable him to meet them - The general principle," said
Lord Coleridge, " applies only to this extent, to give such information as is
sufficient to enable the defendant fairly to defend hinself when in Court ; but,
on the other hand, not to fetter the prosecutor in the conduct of his case. (31

it wilI be seen, by article 723, post. that if at the trial there appears to be any
variance between the evidence and the charge as contained either in the indict-
ment or jn any amendement or in any particulars, the Court may order an
amendment so as to make the indictment or any count i it or any such
particulars conformable with the proof.

614. Indetment for treason or treasonableoaence*.- Every in-
dictment for treason or for any offence against Part IV. of this Act
must state overt acts, and no evidence shall be admitted of any overt
act not stated unless it is otherivise relevant as tending to prove
some overt act stated.

2. The .power of amending indictments herein contained shall not
extend to authorize the court to add to the overt acts stated in the
indictment.

615. indictmients for ilbehs.-No count for publishing a blasphe-
mous,·seditious, obscene or defamatory libel, or' for selling or exhi-
biting an obscene book, pamphlet, newspaper or other printed or
written matter, shal be deemed insufficient on the ground that it
does not set out the words thereof : Provided that the court may
order that a particular shall be furnished by the prosecutor stating
what passages in such book, pamphlet, newspaper, printing or writ-
ing are relied on in support of the charge.

2. A count for libel may charge that the matter published was
written in a sense which would make the publishing criminal, 4peci-
fying that sense without any prefatory averment showing how that
matter was written in that senso. And on the trial it, shall be suffi-
eient to prove that the matter published was criminal either with or
without such innuendo.

See full comments on the law of libel at pp. 222-224, anie.
For Forms of Indictments and Pleading in Libel cases see pp. 261-262, arde.

(1) R. v. Hodgson, 3 C. & P. 422 ; R. v. Bootyman, 5 C. & P. 300.
(2) R. v Hamilton, 7 C. & P. 448.
(3) R.v. Stapylton,8 Cox C. C.69. See, also, People v. McKinney, 10 Mich. 54.
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See Article 614, post, as to special pleas to Indictmentsfor libel.

See, also, Article 614 ante, and comments thereunder, as to applications for
particulars.

616. Indictments for periury, ete.-No count charging perjury,
the making of a false oath, or of a false statement, fabricating
evidence. or subornation, or procuring the commission of any of
these offences, shall be deemed insufficient on the ground that it
does not state the nature of the authority of the tribunal before
which the oath or statement *was taken or made, or the subject of the
inquiry, or the words used or the evidence fabricated, or on the
ground that it does not expressly negative the truth of the words
used : Provided that the court may, if satisfed that it is necessary
for a fair trial, order that the prosecutor shall furnish a particular of
what is relied on in support of the charge.

2. No count which charges any false pretense, or any fraud, or any
attempt or conspiracy by fraudulent means, shall be deemed insuffi-
cient because it does not set out in detail in what the false pretenses
or the fraud or fraudulent means consisted : Provided that the court
may, if satisfied as aforesaid, order that the prosecutor -shall furnish
a particular of the above matters or any of them.

3. No provision hereinbefore contained in this part aý to matters
which are not to render any count objectionable or insufficient shall
be construed as restricting or limiting in any way the general provi-
sions of sectior4 six hundred and eleven. R.S.C., c. 174, s. 107.

For Forms of Indictment for perjury, see pp. 98, 99, ante.

617. Copy particulars to be supplHed to the aecused. -When any
such particular as aforesaid is delivered a copy shall be given without
charge to the accused or his solicitor, and it shall be entered in the
record and the trial shall proceed in all respects as if the indictment
had been amended in conformity with such particular.

2. In determining whether a particular is required or not, and
whether a defect in the indictment is material to the substantial
justice of the case or not, the court may have regard to the depositions.

See, as to applications for particulars, comments, under article 613, ante.

618. Indictment for pretending to send money, etc., by post.-It
shall not be necessary to allege, in any indictment against any person
for wrongfully and wilfully pretending or alleging that he inclosed
and sent, or cAused to be inclosed and sent, in any post letter, any
money, valuable security or chattel, or to prove on the trial, that the
act was done with intent to defraud. R.S.C., c. 174, s. 113. -

619. sumeiency orindétments.-An indictment shall be deemed
sufficient in the cases followino:

(a.) If it be necessary to name the joint owners of any real or
personal property, whether the same be partners, joint tenants,
parceners, tenants in common,joints stock companies ortrustees,and
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it is alleged that the property belongs to one who is named, and
another or others as the case may be ;

(b.) If it is necessary for any purpose to mention such persons
and one only is named ;

(c.) If the property in a turnpike road is laid in the trustees or
commissioners thereof without specifyiug tbe names of such trustees
or commissioners

(d.) If the offence is committed in respect to any property in the
occupation orunder the management of any public officer or commis-
sioner, and the property is alleged to belong to such officer or com-
missioner without naming him ;

(e.) If, for an offence under section three hundred and thirty-four,
the oyster bed, laying or fishery is described by name or otherwise,
without stating the same to be in any particular county or place.
RS.C., c. 174, ss. 118, 119, 120, 121 and 123.

Art. 613, ante, provides that no count shall be insufficient for not naming the
person injured, for not stating who is the owner of any ·property therein
mentioned, nor for omitting to name or describe any person place or thing.

See Art. 723, posi, as to amendment of variances so as to conform to the proof.

620. Property of a body corporate.--All property, real and per-
sonal, whereof any body corporate bas, by law, the management,
contrel or custody, shall. for the purpose of any indictment or pro-
ceeding against any other person for any offence committed on or
in respect thereof, be deemed to be the property of such body
corporate. R.S.C., c. 174, s. 122.

621. Indiciment for stea1ing ores or minerais.--In any indiet-
ment for any offence mentioned in sections three hundred and forty-
three or three hundred and seventy-five of this Act, it shal be
sufficient to lay the property in Her Majesty, or in any person or
corporation, in different counts in such indictment; and any variance
in the latter case, between the statement in the indictment and the
evidence adduced, may be amended at the trial ; and if no owner is
proved the indictment may be amended by laying the property in
Her Majesty. R.S.C., c. 174, s. 124.

For form of indictment see p. 472, anle.

622. Indictments tn respect to postal-eards, ete.-In any indict-
ment for any offence committed in respect of any postal card,
postage stamp or other stamp issued or prepared for issue by the
authority of the Parliament of Canada, or of the legislature of any
province of Canada, or by, or by the authority of, any corporate
body for the payment of any fee, rate or duty whatsoever, the pro-
perty therein may be laid in the person in whose possession, as the
owner thereof, it was when the offence was committed, or in Her
Majesty if it was then unissued or in the possession of any officer or
agent of the Government of Canada or of the province by authority
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of the 'legislature whereof it was issued or prepared for issue. R.S.C.,
c. 174, s. 125.

See Article 3 (v) anle.

623. Indietmente for thefra, etc., tr pubite employee.-In every
case of theft or fraudulent application or disposition of any chattel,
money or valuable security under sections three hundred and nineteen
(c) and three hundred and twenty-one of this Act, the property in
any such chattel, money or valuable security may, in any warrant
by the justice of the peace before whom the offender is charged, and
in the indictment preferred against such offender, be laid in Her
Majesty, or in the municipality, as the case may be. R S.C., c. 174,.
s. 126.

For forpns of indictment, see pp. 408, 469, an(e.

624. inaetrmeats for offencea respeettng mallable matter et.-
'When an offence is committed in respect of a post letter bag, or a
post letter, or other mailable matter, ehattel, money or valuable
security sent by post, the property of such post letter bag, post letter,
or other mailable matter, chattel, money or valuable security may,
in the indictment preferred against the offender, be laid in the Post-
master-General ; and it shall not be necessary to allege in the
indictment, or to prove upon the.trial, or otherwise, that the post.
letter bag, post letter or other mailable matter, chattel or valuable
security was of any value.

2. The property of any chattel or thing used or employed in the
service of the post office, or of moneys arising from duties of postage,
shall, except in the cases aforesaid, be laid in Her Majesty, if the
same is the property of Her Majesty, or if the loss thereof would be
borne by Her Majesty, and not by any person in his private capacity.

3. In any indietment against any person employed in the post
office £f Catuda for any offence against this Act, or against any
person for P-n offence committed in respect of any person so employed
it shall be sufficient to allege that such offender or such other person
was employed in the post office of Canada at the time of the commis-
sion of such offence, without stating further the nature or particulars
of his employment. R.S.C., c. 35, s. 111.

For forms of indictment, see pp. 470 and 490, ante.

For meaning of " Post-letter bag," etc., see Article 4, ante, p. 7.

625. Indictment for theftby tenant or iodger.-An indictment may
be preferred against any person who steals any chattel let to be
used by him in or with any house or lodging, or who steals any
fixture so let to be used, in the same formi as if the offender was not
a tenant or lodger. and in either case tho property m·iy b laid lin
the owner or person letting to nire. R.S.C, c. 174, s. i27.

For form of indictiniflt. see p. 4G9, ante.



JOINDER OF COUNTS.

626. Joenderorcount.-Any number of counts for any effences
whatever may be joined in the same indictment, and shall be distin-
guisbed in the manner shown in the FORM EE in sCREDULE ONE
hereto, (1) or to like effect : Provided that to a count charging murder
no count charging any offence other than murder shall be joined.

2. When there are more counts than one in an indictment each
count nay be treated as a separate indictment.

3. If the Court thinks it conducive to the ends of justice to do so,
it may direct that the accused shall be tried upon any one or more
of such counts separately. Such order - ay be made either before or
in the course of the trial, and if it is made in the course of the trial
the jury shall be discharged from giving a verdict on the counts on
which the trial is not to proceed. The counts in the indictment
whieh are not then tried shall be proceeded upon in ail respects as if
they had been found in a separate indictment.

4. Provided that, unless there be special reasons, no order shall
be made preventing the trial at the same time of any number
of distinct charges of theft not exceeding /hree, alloged to have
been committed within six months from the first to the last of such
offences, whetheràgainst the same person or not.

5. If one sentence is passed upon any verdict of guilty on more
counts than one, the sentence shall be good if any of such counts
would have justified it.

It will be seen by this Article and hy Article 612, ante, that it is eitirely in
the discretion of the court, when satisfied that the ends of justice require it, to
either order a count, qwhen it charges several different acts), to be divided into
two or more counts, or to direct, when the indictment contains several counts,
thatthe accused be tried on one or more counts separately.

-By subsection 2 of Art. 713, post, it is provided that if, on the trial of an
inflictment for murder, the evidence proves manslaughter and not murder the
jury may acquit the prisoner of murder, and render a verdict of guilty of
manslaughter. And if upon the trial of an indictment for child mnrder, the
jury find the accused not guilty of the murder, they may, under Art. 714, render
a verdict of concealment of hirth, if the evidence is such as to warrant it.

Joinder of defendants.-Where an offence has been committed by more
personsthan one, ail or any number of them may be jointly indicted and jointly
tried for it; or each of them may be indicted and tried separately.

For instance, if several persons commit a robbery, a burglary, or a murder,
they may be indicted for it either jointly, or separately; and the same where
two or more commit an assault, or are guilty of extortion, or the like. (2) And
although they may have acted separately, yet if the grievance or injury is the
result of the acts of ail jointly, ail may be jointly indicted for the offence. !31

Where money was obtained by false pretences spoken by one defendant in
the presence of others, acting with him in concert together. it was held that they
might ail be indicted jointly. (4) So where two persons joined in singing a
libellous song, it was held that they might be indicted jointly. (5) But if the

(11 For Form EE see p. 598. post.
(2) 2 Hale, 173; R. v. Atkinson, I Salk. 382.
(3) B. v. Trafford, I B. & Ad. 874.
(4) Young v. R. 3 T. R. 98.
(5) R. v. Benfield, 2 Burr. 985.
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publications of a libel by two different persons be distinct,-as if two different
booksellers. not being partners, sell the libel. at their respective shops, they
must, in that case, be indicted separately; for each has committed a separate
act of publication. And two or more persons cannot be indicted jointly, for
perjury, or for seditious or blasphemous words, or the like, because such offences
are in their nature several. (1)

Even, where several commit a joint act, which act, however is not of itself
illegal, but becomes illegal merely by reason of some circumstances applicable
to each individual, severally, and not jointly, they must be indicted separately. (2)
Thus, several persons, who are partners, cannot be indicted jointly for the
offence of exercising their trade without having served an apprenticeship. (3)

Joint and separate trials.-When several persons are indicted jointly, the
prosecution have the option to try them either together, or separately. (4) The
prisoners, when several are indicted jointly, caunot as a matter of right, demand
to be tried separately ; but the presiding judge may, in his discretion, grant
them separate trials, upon good cause being shewn for a severance. (5)

627. A.ecessories after the fact, and reeeivers.-Every one charged
with being an accessory after the fact to any offence, or with receiving
any property knowing it to have been' stolen, may be indicted,
whether the principal offender or other party to the offence or person
by whom such property was so obtained bas or has not been indicted
or convicted, or is or is not amenable to justice and such accessory
may be indicted either alone as for a substantive offence or jointly
with such principal or other offender or person.

2. When any property bas been stolen any number of receivers at
different times of such property, or of any part or parts thereof, may
be charged with substantive offences in the same indictment, and may
be tried together, whether the person by whom the property was so
obtained is or is not indicted with them, or is or is not in custody or
amenable to justice. R.S.C., c. 174, ss. 133, 136 and 138.

See Articles 715,716 and 717, as to trial of receivers. And see, also, comments
at pp. 29'M-296, ante.

62S. Indictment earging previons conviction.-In any indict-
ment for any indictable offence, committed after a previous conviction
or convictions for any indictable offence or offences or for any offence
or offences (and for which a greater punishment may be inflicted on
that account), it shail be sufficient, after charging the subsequent
offence to state that the offender was at a certain time and place, or
at certain times and places, convicted of an indictable offence, or of
an offence or offences, as the case may be, and to state the substance
and effect only, omitting the formal part of the indictment and con-
viction, or of the sumniary conviction, as the case may be, for the
previous offence, without otherwise describing the previous offence
or offences. R.S.C., c. 174, s. 139.

A second offence must, in order to be punishable as such, be one which has

(11 R. v. Philips, 2 Str. 921.
(2, 2 Hawk., c. 25, s. 89.
(3) R. v. Weston, 1 Str. 623. See R. v. Tucker, 4 Burr. 2016.
(41 2 Hawk. P. C., c. 41, s. 8.
(5) 1 Bish. Cr. Pro. '2nd Ed., s. 1018.
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been committed after a conviction for a previous offence. In providing a heavier
punishment for again committing an offence after being already convicted, the
law proceeds upon the principle that the otfender in repeating the offence is
treating his previous conviction with contempt : but if the repetition of the
offence takes place without his having been convicted he cannot be said to treat
with contempt a conviction which has had no existence: so that each repetition
of an offence before any actual conviction is dealt with as a first offence (1)

See Article 676, post, as-procedure. And see Article 694, posi, as to proof
of previous conviction.

For forms of indictment in such cases, see pp. 471, 491 and 492, posi.

629. oblections to an andiesment.-Every objection to any in-
dictment for any defect apparent on the face thereof shall be
taken by demurrer, or motion to quash the indictment, before the
defendant bas pleaded, and not afterwards, except by leave of the
court or judge before whom the trial takes place, and every court
before which any such objection is taken may, if it is thought neces-
sary, cause the indictment to be forthwith amended in such parti-
cular, by some officer of the court or other person, and thereupon
the trial hall proceed as if no such defect had appeared ; and no
motion in arrest of judgment shall be allowed for any defect in the
indictment which might have been taken advantage of by demurrer,
or amended under the authority of this Act.

In the Imperial Act (14 & 15 Vict. c. 100, sec. 25), from which this provision
is derived, the word " defect " is qualilied by the adjective " format " ; and
although the word is not se qualilîed in the above Article, there can be no
doubt that it has reference only tofornal defects, and imperfect averments, and
not to matters of substance, or to entire omissions of essential allegations. It does
not mean, that,-upon the defendant demurring or maoving to quash,-amend.
ments may be made so as to cure defects or supply omissions in an indictment
which does net charge any indictable offence, (2) or which charges an act that
is no offence at aIl ; (3) as, for instance, an indictment for attending a prize
liglit, (4) which, though an offence, is not indictable, or an indictment meant
for a charge of rape, but alleging only the carnal knowledge, and omitting to
state that it was without the woman's consent, or an indictment,-for seduction
of an unmarried woman under twenty one, under promise of marriage,-omit
ting to state that the defendant was above the age of twenty one. t5)

If the defendant wishes to attack the indictment for defects apparent on its
face, and amendable under the above Article, he must do so by demurrer or
petition to quash, before pleading te the merits. Re cannot do so afterwards,
except by leave of the Court. Net only is he precluded by 1 he above Article
from doing se : but, under Article 734, post, ail formai defects are curedby the
verdict.

When the defects are matters of substance, the defendant may either attack
them at once by demurrer or petition te quash, or he may wait till after verdict
and attack them by motion in arrest of judgment under Article 733, posi, clause
2 of which provides that the acrused may, at any time before sentence, move in

(1) See Lambe v. Hall, & Ball, Petitioner, and other cases, cil. at p. 433, ante.
(21 R. v. Bainton, 2 Str. 1088 ; R. v. Hewitt, R. & R. 158. R. v. Rigby, 8

C. & P. 770.
13) R. v. Philpotts, 1 C. & K. 112.
(4) Being present at a prize tight is a non-indictable offence, punishiable sum..

marily. (See Article 95, ante.)
(5) See Article 182, ante.
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arrest of judgment, on the ground that the indictment does not state any indict-
able olfence.

The application by motion to quash an indictment is made to the Court where
the hill is found ; but it has been usual, in England, in ckses of indictments at
sessions or in other inferior courts, to make the application to the .Court of
Queen's Bench, the record being previously moved there by certiorari. It has
been decided, however, that, before plea pleaded. the Court of Quarter Sessions
has itself authority to quash an indictment found there. (1) ,

Not only must a motion to quash be made before plea, when it is based upon
formal defects, but this is also the rule even when the application is based upon
any other grounds ; (2) It bas, however, been held that. when it is clear that an
indictmetnt has been found, without jurisdiction, the court will quash it, on
motion by the defendant, after a plea to the merits. (3)

When an indictment is attacked for formal defects. by demurrer, or motion to
quash. it may, under the above article, 629, be amended ; but when se attacked
for defects in mittters of substance, the-granting of the motion to quashi or the
maintaining of the demurrer has the effect of setting the indictment aside ; (')
in which case, however, the prosecution may prefer a new indictment.

When there are defects in matters of substance the defendant, instead of
demurrink or tnoving to quash, may plead to the merits, and then after standing
the chance of an acquittal. he may still, in case of a conviction, move in arrest
of judgment, unless the defects,-though in matters of substance,-are such as
are cureduby the verdict, either under the provisions of article 734, post, (3) or
under the general rule of pleading by which, when an essential averment is
not wholly omitted but imperfectly stated, it will,-though so defective as to be
bad on demurrer,-be cured by a verdict found upon an issue involving that
averment, if the verdict is such as could.only be found upon actual proof of
the averment, (6) or unless the defects in the indictment have been amended by
order of the Court in the course of the trial. For, although defects in matters
of substance cannot be ordered to b amended, when attacked by demurrer or
motion to quash, it will be seen by clause 2 of article 72.j, that, " If there is in
the indictment or in any count in it an omission to state or a defective statement
of anything requisite to constitute the offence, or an omission to negative any
exception which ought to have been negatived but that the matter omitted is
proved by the evidence, the Court before which the trial takes place, if of
opinion that the accused has not been misled or prejudiced, in his defence by
such error or omission, shall amend the indictment or count as may be
necessary.)

When defects in substance have not been amended at the trial, under Article
73, and when they are not cured by verdict, the indictment must be set aside.

The rule with regard to defects in substance being cured by verdict will
only apply to an averment imp erfectly stated, that is, an averment which is
stated, ibut which though stated is defective. The rule wilt not apply to the
total omission of an essential averment.

If there is a total omission, so that the indictment charges no offence in law,
the verdict is no cure. (71

(1) R. v. Wilson, 6 Q. B. 620 ; 14 L. J. (M. C.) 3.
(2) R. v. Rookwood, Holt, 684
(8) R. v. Heane, 4 B. & S 947 ; 33 L. J. (M. C.) 115 ; See also, R. v. James, 12

Cox 127 ; and R. v. Yates, 12 Cox 233.
(4) R. v. Burkett Andr. 230 ; R. v. Sermon, 1 Burr. 516, 543.
(5) See Nash v. R., 4 B. & S. 535 ; 33 L. J. (M. C.) 94.
(6) Heymann v. B., L. R. 8 Q. B. 105; R. v. Goldsmith, L. R. 2 C. C. I. 74;

42 L. J. (M. C.) 94 ; R. v. Stroulger, 17 Q B D. 327 ; 55 L. J. <M C.) 137.
(7) R. v. Aspinall, 2 Q. B. D. 58 ; 46 L. J. (M. C ) 149. See, R. v. Grav, L. & C.

365; R. v. Lynch, 20 L. C. J. 187; R. v. Carr., 26 L. C. J., 61 ; R. v. Norton, 16
Cox, 59 ; R. v Waters, t Don. 356.



TIME TO PLEAD TO INDICTMENT.

630. Tine to plead to lndictment.-NO person prosecuted shall be
entitled as ofright to traverse or'postpone the trial of any indict-
ment preferred against him in any court, or to imparl, or to have
time allowed him to plead or demur to any such indictment :
Provided always. that if the court before wiich any person is so
indicted, upon the application of such person or otherwise, is of
opinion that he ought to be allowed a further time to plend or demur
or to prepare for his defence, or otherwise, such court may grant
such further time and may adjourn the trial of such person to a
future time of the sittings of the court or to the next or any
subsequent session or sittings of the court, and upon such terms, as to
bail or otherwise, as to the court seem meet, and may, in the case of
adjournment to another session or sitting, respite the recognizances
of the prosecutor and witnesses accordingly, in which case the
prosecutor and witiesses shall be bound to attend to prosecute and
give evidence at such subsequent session or sittings without entering
into any fresh recognizances for that purpose. R.S.C., c. 174, s. 141.

The trial- of an indictment will generally bc postpined by the Court, upon
the application of the prosecution or of the defendant, supported by aflidavits
shewing sufficient cause for the delay, such as the illness or unavoidable
absence of a necessary and inaterial witness, the existence of a prejudice in the
jury, and the like. (1)

The production by the prosecution of evidence additional to that addruced
befbre the Magistrate, and not communicated to the prisoner beforé the trial, may
be a ground for postponement of the trial. (2)

The trial may be postponed, on the defendant's application, after the jury
have been charged with the indictment, and before any evidence has been
given in the case. (3)

Where a defendant was indicted for having carnal knowledge of a girl under
ten years of age, an application by the prosecution for the postponement of the
trial, with a view to the instruction of the girl, was refused. (4)

Where the application is made by the prosecutor, it is in the discretion of the
Court either to detain the defendant in custody or admit him to bail, or to dis-
charge him on his own recognizance. (5) But after a bill for a serious ofrence
bas been found, the Court will not admit the prisoner to bail. (6)

The judges of the Central Criminal Court postponed until the next session the
presentment to the Grand Jury of a bill of indictment fer a capital offence, upon
the ground of the illness of a witness sworn to be material. (7)

(1) See, R v. Chevalier D'Eon, 2 Burr. 1514 R. v. Jolliffe, 4 T. R. 285 ; R. v.
Morphew, 2 M. & Sel. 602 ; R. v. Streak, 2 C. & P. 413; R. v. Hunter, 3 C. & P.
591 ; R. v. Stevenson, 2 Leach 546 ; R. v. Bolam, 2 M. & Rob. 192; R v.
Macarthy, C. &:Mar. 62i ; R. v. Savage, t C. & K. 75; R. v. Mobbs, 2 F. &
F. 18 ; Il. v. Lawrence, 4 'F. & F. 901 ; R. v. Langhurst, 10 Cox, 353; R. v.
Taylor, Il Cox,.340 ; R. v. Dripps, 13 Cox, 25 ; cil. in Arch. Cr. Pl. & Ev.,
21 Ed. 105.

(2) R v. Flannagan, 15 Cox, 403.
(3) R. v. Fitzgerald, t C. & K. 201.
14) R. v. Nicholas, 2 C. & K. 246.
(5) R. v. Beardmore, 7 C. & P. 497 ; R. v. Parish, 7 C. & P. 782 ; R. v. Os.

borne, 7 C. & P. 799 ; R. v. Bridgeman, C. & Mar. 271.
(6) R. v. Chapman, 8 C. & P. 558 ; R. v..Owen, 9 C & P. 83 ; R. v. Guttridge,

9 C & P. 228 ; R. v. Bowen, 9 C. & P. 509.
17) R. v. Palmer, 6 C. & P. 652.
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In one case it was held by Lush, J., that the presentment of a bill to the
Grand Jury could not be postponed to the next Assizes, on the ground that other
and like charges might, before that time, be brought against the prisoner. (1)

Baggallay, J. postponed, to the next assizes, the presentment of a bill, on the
ground that the witnesses were resident in a workhouse where there was small-
pox, and that the attendance at the Assizes of such witnesses would be danger-
ous to the public, inasmuch as they might carry inrection ; and the prisoner
was admitted to bail on bis own recognizance to appear at the next Assizes. (2)

See Articles 757-759, post, for special provisions, as to the province of Ontario.

631. spectai pieas.-The following special pleas and no others
may be pleaded according to the provisions hereinafter contained,
that is to say, a plea of autrefois acquit, a plea of autrefois conviet, a
plea of pardon, and such pleas, in cases of defamatory libel, as are
hereinafter mentioned.

2. All other grounds of defence may be relied on under the .plca
of not guilty.

3. The pleas of autrefois acquit, autrefois convict, and pardon may
be pleaded together, and if pleaded shall be disposed of before the
accused is called on to plead further ; and if every such plea is dis-
posed of against the accused, he shall be allowed to plead not guilty.

4. In· any plea of autrefois acquit or autrefois convict it shall be
suffijent for the accused to state that he has been lawfully acquitted
or convicted, as the case may be, of the offence charged in the count
or counts to which such plea is pleaded, indicating the time and place
of such acquittal, or conviction; R.S.C., c. 174, s. 146.

5. On the trial of an issue on a plea of autrefois acquit or autrefois
convict to any éount or counts, if it appear that the matter on which
the accused was given in charge on the former trial is the same in
whole or in part as that on which it is proposed to give him in
charge, and that he might on the former tiial,:ifai proper amend-
ments had been made which might then have been made, have been
convicted of all the offences of which he may be convieted on the
count or counts to which such plea is pleaded, the court shall give
tdgment that he be discharged from such count or counts.

6. If it appear that7the accused might on the former trial have
been convicted of any offence of whi'h'he might bQ9£onvicted on the
count or counts to which such plea is pleaded, butMhiat he may be
convicted on anygsuch count or counts of some offence or otiences of
which lie could not have been convicted on the former trial, the court
shall direct that lie shall not be convicted on any such count or
counts of any offence of which lie might have been convicted on the
former trial, but that he shall plead over as to the other oteince or
oflences charged.

, L'nder this Article, a plea of autrefois convict or of autrefois acquit nay be
proved by shewing either that the offence, of which the defendant vas pre.

'I. R. v. Heeson, 14 Cox, 40.
R. v. Taylor, 15 Cox, 8.
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viously convicted or acquitted, was the saine offence as that which is chargcd
against him iii the indictment pleaded to, or that he was convicted or acquitied
as the case iay be, of some ollence of which he might be convicted upon the
indictment pleaded to. For instance, suppose A, -having been indicted tried
and convicted of the manslaughtter of B., or of concealing the birth of B.,-is
afterwards indicted for the murder of B., a plea of autrefois ronvici, setting up
such previous conviction, would be a good plea, because, although it was
not a conviction for murder, and therefore not the identical offence charged
in the indictnient pleaded to, it was a conviction for an offence of which she
might be again convicted under the new indictment ; for a person charged
with nurder may be found guilty, under Article 713, posi, of manslaughter, or
unuler Article 7 14, of concealment of birth ; and Article 633, post, expressly
declares that a previous conviction or acquittal for murder shall be a bar to a
second indictment for the same homicide, charging it as manslaughter, and
rice versa.

It is said that the true test of whether such a plea is a sufficient bar, ·in any
particular case, is, whether the evidence necessary to support the second
indictment would have been sullicient to procure a legal. conviction on the
first. (1)

it is a well established principle of our criminal law that a series of charges
shall not be preferred, and, whether a person accused of a minor olfence be
acquitted or convicted, lie shall not be charged again on the same facts in a
more aggravated form. (2)

The rule is equailv applicable though the first indictment be agaiinst the
defendait.jointly with others, and the second against him alone, for upon such
second indictment lie may bie convicted of an olfence committed by him scparately
orjointly with the others. (3)

There must have been a former conviction or acquittai upon trial; and there-
fore where a Coroner's jury returned a verdict of accidental death, a defendant
who w.as afterwards indicted for the homicide was not entitled to plead autrefoi-
acquit, on the strength of the verdict of the Coroner's jury. (4)

It appears also that, as a general rule, the previous conviction or acquittal
must have been valid, and that if there was any defect or insulliciency in the
first iadictment, or trial, so that the defendant was not legally iable to suffer
judgment fo. the offence charged in the indictment, as it stood whîeii bhe verdict
was rendered, and was, therefore, never really placed in jeopardy, the previous
conviction or acquittai will be no bar to a second indictment. (5) But this rule
seens, now, to be greatly modified by the abiove Article,'631, which expressly
declares, (see clause 5), that the defendant shall succeed on his plea of autrefois
acquit or autrefois convict, " if it appear that the matter on whichi the accused
was given in charge on the former trial is the same, in whole or in part, as that
on vhich it is proposed to give him in charge, and that he might, on the former
trial, if all proper amendments had been made. -have been convicted of all
the offences or which he may be convicted on the coult or counts,'' pleaded to.

So, that, even if the former. indictment were too defective and insuflicient in
law to sustain a conviction, yet, if the defects Fere such as might have been
amended, for in'stance, under Article 723, posi ahthough not actually anended,

(1) R. v. Clark, i Brod. & B. '173 ; See also, R. v Emden, 9 East, 437 ; R. v.
Sheen 2 C. & P. 634 ; R. v. Bird, 2 Den. 91 ; 20 L. J. (M. C.> -0 ; R . v. Miles, 24
Q. B. D. 423 ; 59 L. J. (M. C ) 56.

(2 Per Cockburn. C. J. in R. v. Elrington, i B. & S 688.
(3) R. v. Dann, 1 Mood, C C. 424.
(4) R. v. Lalelle,. (Q. B., Montréal, 1892), 1 Mon. Law Dig. 433 : 16 L.N. 187.
(5) R. v. Drury, 3 C. & K. 190; 18 L. J. (M. C.) 189 ; R. v. Green, Dears. & B

113 ; 26 L. J. (M. C.) 17. See. also, R. v. Coogan, I Leach, 448 ; R. v Taylor,
3 B. & C. 502 ; R. v. Champneys, 2 M. & Rob. 26 ; and other cases cil. in Arch.
Cr. Pl. & Ev. 21 Ed. 149, 150.
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it seems that under clause 5 of the above Article, it would be a bar to a second
indictment for the same offence.

A plea of autrefois convici or autrefois acquit, has been held to be sustained
by proof of a previous conviction or acquittal by a. compétent tribunal in a
foreign country. (1) In such a case the defendant should produce an exempli-
fication of the record of his conviction or acquittal from the court of the State
or Kingdom where he was tried. (2)

As to proof of proceedings or records of foreign courts, see section 10 of the
Canada Evidence Act, 1893, post.

For forms of plea of autrefois acquit, see p. 600, post.

According to clause 3 of the above Article, 631, pleas of autrefois acquit,
autrefois convict, and pardon, may be pleaded together, and, if pleaded, must
be disposed of before the accused is called onto plead further; and when these
pleas are disposed of against the defendant he may then plead not guility.

As the jury are sworn, at once, to try the issue raised by the plea of autrefois
acquit, or autrefois convici it appears that no replication is actually pleaded on
the part of the Crown ; although a replication and siniliter must be entered upon
the record, when afterwards made up. (3)

For form of replication, see p. 600;post.

Where in an English case the former record was at the Quarter Sessions, the
Queen's Benci Division of the High Court granted a mandamus to the justices
to make up the record. (4)

A verdict for the defendant upon a plea'of autrefois acquit or convict cannot,
it seens, be set aside, and a new trial had, although rendered without evidence
and against the opinion of the judge. (5j

Plea ofsummary conviction ordismissal.-Analagous to the defences of
autrefois acquit and autrefois convici is the defence that the defendant has
been befor'e convicted or discharged under the provisions relating to summary
trials. . By Articles 797, 798, and 799, it is provided, in reference to summary
trials, of certain indictable offences that, i whenever the magistrate finds the
oflence not proved he shall dismiss the charge and make out, and deliver to the
person charged, a certificate under his hand stating the fact of such dismissal,"
that, '" every conviction under this Part shall have the same effect as a conviction
upon ind ictment for the same offence "; and, that, " every person who obtains a
certificate of dismissal, or is convicted under the provisions of this Part, shall be
released from all further or other criminal proceedings for the sanie cause."
And by Articles 865 and 867 post, relating to the summary trial of assaults, it
is provided, that, " if the justice, upon the hearing of any case of assault or
battery upon the merits where the comaplaint is preferred by or on behalf of the
person aggrieved, under the next.preceding section, deems the offence not to be
proved, or finds the assault or battery to have been justified, or so trifling as not
to merit any punishment, and accordingly dismisses the complaint, he shall
forthwith make out a certihicate under his hand stating the fact of such dismissal,
and shall deliver such certificate to the person against whom the'complaint was
preferred; " and that "if the person against whom any such complaint has
been preferred, by or on the behali of the person aggrieved, obtains such certi-
tièate. or, having been convicted, pays the whole amount adjudged to be paid

(1) R. v. Hutchinson, 1 Leach, 135; Bull N. P. 245.
(2) Hutchinson's Case, 3 Keb. 785; And, see Beak v. Thyrwhit, 3 Mod. 194;

I Show. 6; R. v. Roche, I Leach, 134.
(3) Arch, Cr. Pl. &- Ev. 21 Ed. 151.
(4) R. v. Justices of Middlesex, 5 B. & Ad. I113; 3 L. J. (M. C.) 32.
(5) R. v. Lea,2 Mood. C. C. 9.
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or suffers the imprisonment, or imprisoniment with bard labour, awarded, he shall
be released from all further or other proceedings, civil or criminal, for the same
cause.*

The certificate of dismissal can only be granted when there has been a full
hearing upon the merils. If the certificate is granted on a withdrawal of the
charge, beforeIsearing, it will be no bar to subsequent proceedings for the sane
assault. (1)

The effect of the certificate of dismissal, when granted, on an acquittal, or of
payment of the penalty or suffering the punishment imposed on a conviction, as
the case may be, is to release the defendant from all other proceedings'for the
.same cause.

A defence unider these provisions must be specially pleaded.

For fori of plea, see p. 600, post.

A summary conviction for assault bas been held to be a bar to a subse-
quent indictment for stabbing, based on the. same transaction ; (2) and it lias
aiso been held a bar to an indictment for unlawful wounding and an assault
occasioning actual bodily harm, hased on the same circumstances. (3)

A summary conviction for assault has, however, been held not to be a bar to
a subsequent indictment for manslaughter in a case where the man, who was
assaulted, afterwards died in consequence of the assault. (4)

It appears that the production of the certificate of dismissal is of itself suflicient
evidence of such dismissal, without prof of the signature of the Magistrate or
justice. (5)

Plea of pardon.-With regard to the. plea of pardon it should be pleaded at
the lirst opportunity the defendant has of doing so. If for instance, he have
obtained a pardon before being arraigned, and, instead of then pleadingitin bar,
he plead the general issue he will be deemed to have named the benelit of the
pardon and will not be able to avail himself of it in arrest of judgment. (6)

This however, relates to the Croýyn's pardon only ; for a pardon by statute
need not be pleaded, unless there be exceptions in it; (7) nor can the defendant
losé the beneflt of it by his taches or negligence.

If the Crown's pardon be obtained after the defendant lias been tried, he may
plead it after verdict in arrest of judgment, or, if it has been granted after
sentende, he may plead it in bar of execution.

See Article 966, post, as to pardons by the Crown.

632. Depositions and judge's notes on former trial.-On the trial
of an issue on a plea of autrefois acquit -or convict the depositions
transmitted to the court on the former trial, together with the judge's
and official stenographer's notes if available, and the depositions
transmitted to the court on the subsequent charge, shall be admissible
in evidence to prove' or disprove the identity of the charges.

() Reed v. Nutt, 24 Q. B. D. 669.
(2) R. v. Stanton, 5 Cox 324 ; R. v. Walker, 2 M. & Rob. 446.
(3 R. v. Elrington, I B. & S. 688 ; 31 L. J. (M. C.) 14; R. v. Miles 24 Q. B.D.

423; 59 L. J. (M. C.) 56.
(4) R. v. Morris, L. R. 1 C. C. R. 90; 36 L. J. (M. C.) 84.
(5) See the Canada Evidence Act 1893, sec. 10 posi.
(6) R. v. Norris, I Roll. Rep. 297 ; 2 Keb. 25.
(7) Fost. 43'; 3 Inst. 234, 334 ; 2 Hale 252.
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633. Indietment substantially chargingan offence previonaIy tred.
-When an indictment charges substantially the same otience as
that chargod in the indictment on which the accused was given in
charge on a former trial, but adds a statement of intention or cir-
cumstances of aggravation tending if proved to increase the punish-
ment, the previou-. acquittal or conviction shall be a bar to such
subsequent indictment.

2. A previous conviction or acquittal on an indictment fori murder
shall be a bar to a second indiçtment for the same homicide charging
it as man>laughter ; and a previous conviction or acquittal on an
indictment for manslaughter shall be a bar to a second indictment
for the same homicide charging it as murder.

634. Pies or justifieation to indiement for libel. - Every one
accused of publishing a defamatory libel may plead that the defama-
tory matter published by him was true, and that it was for the
public bepefit that the matters charged should be published in the
manner and at the time when they were published. Such plea may
justify the defamatory matter in the sense specified, if any, in the
count, or in the sense which the defamatory matter bears without
any such specification ; or separate pleas justifying the defamatory
matter in each sense may be pleaded separately to each as if two
libels had been charged in separate counts.

2. Every fugh plea must be in writing, and must set forth the
particular fee.r facts by reason of which it was for the public good
that such ma àtters should be so published. The prosecutoir may
reply generally denying the truth thereof.

3. The truth of the matters charged in an alleged libel shall in no
case be inquired into without such plea of justification unless the
accused is put upon his trial upon any indictment or information
charging him with publishing the libel knowing the same to be false,
in which case evidence of the truth may be given in order to negative
the allegation that the accused know the libel to be false.

4. The accused may, in addition to such plea, plend not guilty, and
such pleas shall be inquired of together.

5. If, when such plea of justification is pleaded, the accused is
convicted, the court may, in pronouncing sentence, consider whether
his guilt is aggravated or mitigated by the plea. R.S.C., c. 174, ss.
148, 149, 150 and 151.

FORMS UNDER PART XLVI.

FROM SCHEDULE ONE.

EE.-(Sections 610 and 626.)

READING OF INDICTMENT.

In the (name of the court in which the indictnent is found).
The jurors for our Lady the Queen present that
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(Where there are more counts than one, add. at the begiuz ng of each
count)

"The said jurors further present that

FIF.-(Section 611.)

EXAMPLES OF THE MANNER OF STATING OFFENCES.

(a.) A. murdered B. at , on

(b.) A. stole a sack of flour from a ship called the
at ,on•

(c.) A. obtained by false pretenses from B., a horse, a cart and the
harness of a horse at , on

(d.) A. committed perjury with intent to procure the conviction of
B. for an offence punishable with penal servitude, namely robbery,
by swearing on the trial of B. for the robbery of C. at the Court of
Quarter Sessions for the county of Carleton, held at Ottawa, on
the day of , 1879 ; first,
that he, A. saw B. at Ottawa, on the day of
secondly, that B. asked A. to lend B. money on a watch belonging
to C.; thirdly, &c.

(e.) The said A. committed perjury on the trial of B. at a Court
of Quarter Sessions held at Ottawa, on for an assault
alleged to have been committed by the said B. on C. at Ottawa, on
the day of by swearing to the
effect that the said B. could not have been at Ottawa, at the time of
the alleged assault, inasmuch as the said A. had seen him at that
time in Kingston.

(f.) A., with intent to maim, disfigure, disable or do grievous
bodily harm to B. or with intent to resist the lawful apprehension or
detainer of A. (or C.), did actual bodily barm to B. (or D.).

(g.) A, with intent to injure or endanger the safety of persons on
the Canadian Pacific Railway, did an act calculated to interfere with
an engine, a tender, and certain carriages on the said railway on

at by (describe with so much detail as is
sufficient to give the accused reasonable information as to the acts or
omissions relied on against him, and to identify the transaction).

(h.) A. published a defamatory libel on B. in a certain newspaper,
called the , on the day of
A.D. , which libel was contained in an article licaded or
commencing (describe with so much detail as is sufficient to give the
accused reasonable information as to the part of the publication to be
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relied on against him), and which libel was written in the sense ot
imputing that the said B. was (as the case may be).

For Forms of IndictmenL, under Title Ir, see pp. 75-76, ante,
For Forms of Indictment, under Title 111. see pp. 98-99, ante.
For Forms of Indictment, under Title IV, see pp. 128-132, ante..
For Forins of Indictment, under Title V, see pp. 249-262, ante.
For Forms of Indictment, under Title VI, see pp. 467-495, ante.

ADDITIONAL FORMS UNDER PART XLVI.

PLEA OF AUTREFOIS ACQUIT.

And, having heard the said indictment read here in Court, the said
A. B. saith that our said Lady the Queen ought not further to pro.
secute the said indictmont against him the said A. B. ; because he
saith that, heretofore, to wit. on the day of
at the [describe the Court,] he the said A. B. vas lawfully
acquitted. of the said offence charged in the said indictment. Where-
fore he the said A. B. prays judgment and that he may be discharged
from the said premises in the said indictment specified.

REPLICATION,

And hereupon J. N. [the Clerk of the Peace, or Clerk of Arraigns,]
who prosecutEs for our said Lady the Queen in this behalf, says that
by reason of any thing in the said plea of the said A. B. above
pleaded in bar alleged, our said Lady the Queen ought niot to be
precluded from prosecuting the said indictrnent against the said A. B.;
because he says that the said A. B. was not lawf ully acquitted of the
said offence charged in the said indictment, in manner and form as
the said A. B. hath above in his said plea alleged ; And this he the
said J. N. prays may be enquired of by the country.

SIMILITER.

[The followingform of similiter is added in making up the record:
And the sàid A.B. doth the like. Therefore, let a jury come.

PLEA OF CONVICTION BEFORE JUSTICES.

And, having heard the said indictment read in court, the said A. B.
saith that our said Lady the Queen óught not further to prosecute
the said indictment against him the said A. B., in respect of the
offence in the said indictment mentioned; because he saith that
heretofore to tvit, on the day of at
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in the County (or " District " etc.) of , he the said A. B.
was upon the complaint of the said C. D., etc, (Reciting the inforniation
before the magistrates, in the past tense), convicted before the said

(Names of the magistrates) two of Her Majesty's justices
of the peace in and for the said County (or " District " etc), for that
he the said A. B. did on at unlawfully
assault and beat the said C. D. And the said justices did then and
there adjudge the said A. B. for bis said offence to forfeit and pay
the sum of and in default of immediate payment of the
said sum of by the said A. B., they the said justices did
adjudge him the said A. B. to be imprisoned for the space of two
calendar months unless the said sum of should be sooner
paid, the whole as more fully appears by the record of the said
conviction: And the said assault and battery of the said C. D. of
which the said A. B. was so convicted as aforesaid, and the wound-
ing of the said C. D. mentioned and alleged in the said indictment are
one and the same assault and battery, and not other and different.
And he the said A. B. further saith that ho the said A. B. hath duly
paid the said sum of so adjudged by the said justices to be
paid under the said conviction. Wherefore the said A. B. prays
judgment, and that ho may be discharged from the said premises in
the said indictment mentioned.

[If the complaint before the justices was dismissed, frame the plea
accordingly.]

REPLICATION.

And hereupon J. N. (the Clerk of the Peace, or Clerk of Arraigns)
who prosecutes for our said Lady the Queen, in this behalf, says,
that, by reason of anything in the said plea of the said A. B., above
pleaded, in bar alleged, our said Lady the Queein ought not to be
precluded from prosecuting the said indictment against the said A. B. ;
because lie says that there is not any record of the said alleged
conviction in manner and form as the said A. B.,hath above in his
said plea alleged : And this lie the said J. N. prays may be enquired
of by the country.

[If the plea is based upon a dismissal of the complaint before the
justices, the replication should traverse thefact of the granting of the
certîficale of dismissal.]

PART XLVII.

CORPORATIONS.

635. Corporations may appear by attorney.-Every corporation
against which a bill-of indictment is found at any court having
eriminal jurisdiction shall appear by attorney in the court in which
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such indietment is found, and plead or demur theroto. R.S.C., c.
174, s 155. h1

636. certiorari, etc., nmot neeessary.-No writ of certiorari shall
be necessary to remove any such indictmentinto any Superior Court
with the view of compelling the defendant to plead thereto ; nor
shall it be necessary to issue any writ of distringas, or other process,
to compel the defendant to appear and plead to such indictment.
R.S.C., c. 174, s. 156.

637. Notice to be served on corporation.-The prosecutor, when
any such indictment is found against a corporation, or the clerk of
the court when such indictment is founded on a presentment of t he
grand jury, may cause a notice thereof.to be served on the mayor or
cheif officer of such corporation, or upon the clerk or secretary
thereof, stating the nature and purport of such indictment, and that,
unless such corporation appears and pleads thereto in two days after
the service of such notice, a plea of not guilty will be entered thereto
for the défendant by the court, and that the trial thereof will be
proceeded with in like manner as if the said corporation had appeared
and pleaded thereto. R.S.C., 174, s. 157.

63S. Proceedings on defant.-If such corporation does not
appear in the court in which the indictment has been found, and
plead or demur thereto within the time specified in the said notice,
the judge presiding at such court may, on proof to him by affidavit
of the due service of such notice, order the clerk or proper officer of
the court to enter a plea of "l not guilty " on behalf of such corporation
and such plea shall have the same force and effect as if such corpo-
ration had appeared by its attorney and pleaded such plea. R.S.C.,
c. 174, s. 158.

639. Trial may proceed in the absence of a corporation defendant.
-The court may-whether such corporation appears and pleads to
the indictment, or whether a plea of ·' not guilty is entered by order
of the court-proceed with the trial of the indictment in the adbence
of the defendant in the same manner as if the corporation had
appeared at the trial and defended the same; and in case of conviction,
may award such judgment and take such other and subsequent
proceedings to enforce the same as are applicable to convictions
against corporations. R.S.C., c. 124, s. 159.

PART XLVIII.

PREFERRING INDICTMENT.

640. Jnriadiction of courts.-Every Court of Criminal Juris-
diction in Canada is, subject to theprovisions of Part XL II., competent
to try all offences wherever committed, if the accused is found or
apprehended or isin custody within the jurisdiction of such court, or
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if he has been committed for trial to such court or ordered to be tried
before such court, or before any other court, the jurisdiction of which
bas by lawful authority been transferred to such first mentioned
court under any Act for the time being in force : Provided that
nothing in this Act authorizes any court in one province of Canada
to try any person for any offence committed entirely in another
province, except in the following case

2. Every proprietor, publisher, editor or other per.on charged
with the publication in a newspaper of any defamatory libel, shall be
dealt with, indicted, tried and punished in the province in which he
resides, or in which sneh newspaper is printed.

The words - all offences wherever coninitled " used in this Article, must be
interpreted to mean offences committed wherever the criminal law of Canada
extends. See comments under Article 54'l, ante ; And sce. also, the case of
McLeod v. Attorney General of New South Wales, and comments. at pp. 211,
213, ante.

641. Sending bil before Grand Jury.-Any one who is bound orer
to prosecute any person, whether committed for trial or not, may
prefer a bill of indictment for the charge on which :he accused has
been commitxed, or in respect of whieh the prosecutor is so bound
over, or for any charge founded upon the facts or evidence diselosed
on the depositions taken before the justice. The accused may at any
time before he is given in charge to the jury apply to the court to
quash any count in the indictment on the ground that it is not
founded on such facts or evidence, and the court shall quash such
count if satistied that it is not so founded. And if at any time during
the trial it appears to the court that any count is not so founded, and
that injustice bas been or is likely to be done to the accused in con-
sequence of such count remaining in the indictment, the court may
then quash such count and discharge the jury from finding any
verdict upon it.

2. The Attorney-General or any one by his direction or any one
with the written consent of a judge of any Court of Criminal Jurisdie-
tion or of the Attorney-General, may prefer a bill of indictment for
any offence before the Grand Jury of any court specified in such
consent; and any person may prefer any bill of indictment before
any Court of Criminal Jurisdiction by order of àueh court.

3. It shall not be necessary to state such consent or order in the
indictment. An objection to an indictment for want of such consent
or order must be taken by motion to quash the indictment before the
accused person is given in charge.

4. Save as aforesaid, no bill of indictment shall after the commence-
ment of this Act be preferred in any province of Canada.

See remarks of the Royal Cornmissioners at pp. 527-30, ante.
This Article makes It clear that. in future. no one but the Attorney General

can prefer an indictment which isnot preceded by and based upon a preliminary
examination of' witnesses before a Magistrate, unless such examination is
dispensed with by an order of the Court, or by the written consent of the
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Attorney General or of a judge of any Court of Criminal Jurisdiction ; and it
gives the defendant the right to move the Court to quash any indictment, or
any count of an indictment not founded upon the facts or evidence disclosed in
the depositions taken before the Magistrate.

The Griand Jury.-It requires the assent of at least twelve Grand Jurors to
find an indictnent and put the actused on his trial ; and it is usual to summon
twenty-four Grand Jurors ; but the number empanelled and sworn must not
exceed twenty three, as otherwise a complete jury of twelve of them might find
a bill, when, at the same time, a complete jury of twelve others might dissent.

Lord Denman C. J., in referring to the subject, in the case of R. v. Marsh,
said, " The Court has no doubt* that -twenty three is the limited number. It is a
matter of practice proved by authorities in the only way in which proof can be
given of a point of that kind, which has been undisputed," (1)

\Voolrych says, " Twelve at least must be sworn, and not more than twentv
three, in order that twelve may be a majority." (2)

" As many as appear upon this panel are sworn upon the Grand Jury to the
amount of twelve, at the least, and not more than twenty-three, that twelve niay
be a majority. (3)

Bishop says, " Twelve of the Grand Jurors must consent, in order to render
a finding va id." (4)

Kennedy, in his work on juries, says " As many as appear of those sun.
moned are sworn upon the Grand Jury, not less than twelve, nor more than
twenty-three, that a majority of twelve, at least, may be obtained : and the
foreman, upon the consideration of every indictment, ought to see that twelve
be agreed." (5)

Chitty says : " The Grand Jury must consist of twelve, at least, and inay
contain any greater number, not, exceeding twenty-three, that twelve may form
a najority of-the jurors." (6)

" Thp' Grand Jury' must necessarily con sist of twelve at least, and may
contain any greater number under twenty four ; the object of which is that a
certain majority may always be secured. Twelve or more of them must find the
bill of indictment, though it is not necessary that ail above that number should
agree to the bill.

The evidence having been considered, if twelve of the Grand Jury deem the
charge sufficiently proved, their clerk endorses on the indictment, ' A Irue bill';
if otherwise, , No rue bill.'" (7)

After the Grand Jury are assembled, the following oath is administered to the
foreman :

" You, as foreman of this Grand Inquest, for Our Sovereign Lady the Queen
and the body of this county (or " district," elc,) of
shall diligently enquire, and true presentment make of ail such matters and
things as shall be given you in charge. The Queen's counsel, your fellows',
and your own, you shall keep secret. You shall present no one through envy,
hatred, or malice; neither shall you leave any one unpresented through fear,
favor, affection, or hope of reward or gain; but you shall present aIl things truly

(1) R. v Marsh, 6 A. & E. 242; i Nev. & P. 187.
(2) Woolrych, Cr. L. 42.
(3) Chase's Blackstone, 1005 ; Ewell's Blackstone, 506 : Browne's Black-

stone, 685
(4) I Bish. Cr. Proc. s. 854.
(5) Kennedy's Law & Prac. of Juries 116.
(6) Chitty's Cr. L. 306.
(7) Cornish's Juryman's Legal Handbook, 49, 51.
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and indifferently as they come to your knowledge, according to the best of your
understanding : So help you God !"

The rest of the Grand Jury, by three at a tine, are then sworn, as follows:

"The same oath which your foreman hath taken on his part, you and everv
one of you shahl well and truly observe and keep on your part : So help you
God!"

When the Grand Jury have been sworn. they receive a charge fron the
presiding judge, and are instructed generally in the duties which they have to
perform; and, where any of the cases to be brought before then involve diflicult
points of law, these are explained to them.

The Grand Jury then retire to the grand-jury room to receive the bills of
indictment to be submitted to them. As each case comes up for the Grand Jury*s
consideration, the witnesses are called into the Grand Juryiroomi, in the order in
which theirnamesappearendorsed on the indictment, and, after being sworn by the
foreman, they give their evidence; and if the offence should appear to a majority
(consisting of twelve at least) of the jury to have been sufficiently proved, the
indictment will be endorsed " True bill, " but " if the majority" (says Archbold)
" should be of opinion that the offence lias not been sufliciently proved, the
words, ' No true bill,' are in that case, endorsed on the indictment." (1)

It is a maxini of our-criminal law that no man can he convicted of an indict-
able offence, except, as Blackstone says, , by the unanimous voice of twenty
four of his equals anl neighbors, that is, by twelve, at least, of the Grand Jury,
in the tirst place, assenting to the accusation; and, afterwards, by the whole
petit jury, of twelve more, linding him guilty."

Athough a Grand Jury composed of any number between twelve and twenty
three is a legal Grand Jury, it is the almost invariable practice to have
the full number of twenty three sworn, so, that, as Mr Justice Wurtele said, at
Montreal, in June 1893, -to a Grand Jury consisting of twenty three members,
-twelve or more of their number must concur in finding or rejecting a bill.

Nearly all the authorities, by the tenor of their comments upon the subject,
appear to assume that the Grand Jury is always composed of the full number of
twenty three.

Prentice says :If the offence appears, to a najority of them, consisting of
twelve at least, to be sufficiently proved, the clerk of the Grand Jury will endorse
on the indictrnent, 'true bill' ; but if the majorily should be of opinion that
the oifence has not been sufficiently proved, the words ' no true bill' are indorsed
on the indictment " (2)

Cremazie says,-" Les jurés après avoir entendu les témoignages doivent
décider sur la culpabilité de l'accusé. Pour donner cette décision il faut qu'ils
soient au moins douze c'est-à-dire qu'il faut que douze jurés trouvent le prisonnier
coupable ou non-coupable pour que leur décision soit valide." (3)

" After the evidence has been gone into, if a majority, (at least twelve) of the
Grand Jury consider the charge sufliciently proved, their clerk, or the foreman
wiil indorse on the indictment • a true bill' ; but if they consider otherwise,
then ' no true bill' or ' not found.' " (4)

" The witnesses are severally called in before the Grand Jury and éxamined
by them ; and if a majority of the Grand Jury (amounting to twelve at the least),
be of opinion that the evidence thus adduced makes out a suflicient case against
the prisoner to warrant his being put upon his trial before the petty jury, the
foreman endorses on the bill, « A true bill,' and signs his name to it 'A. B.,

(1) Arch. Cr. Pl. & Ev. 21 Ed. 86.
(2) Prentice Cr. Pro. 116.
13) Cremazie,-Lois Criminelles Anglaises, p. 179.
(4) Barbour's Cr. L. 668.
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Forenan' But if a najorily of the Grand Jury is of a dilTerent opinion, then the
words, ' Nol a true bill' are endorsed." (1)

" When the Grand Jury have heard the evidence, if they think it a groundless
accusation, they en drse upon the. bill of indictment, ' not a true bill' or 'not
found ' the bill is then thrown out, and the party accused discharged without
further answer. But a fresh bill may afterwards be preferred to a subsequent
Grand Jury.

If however, they are satisfied of the truth of the accusation, they then endorse
« a true bill ' : the indictment is then said te be found and the party stands
indicted. A majority of the Grand Jury must. agree, i. e., not less than twelve." (2)

Saunders says : " Upon the conclusion of the whole evidence, the Grand Jury
decide upon whether or not they will iind the bill. To justify their finding it,
a majority of their body must give this course their sanction, and that majority
must consist of twelve at least. If they agree to find it, the chairman indorses
it with the words ' a true bill ' and signs his name If, however, • they agree'
to ignore it, the endorsement is in the same way, but with the words ' No true
bill." (3)

Chitty says "After the Grand Jury have heard the evidence, they are to
decide whether the bill shal be found or rejected. In the finding, twelve of the
jurymen, at least, must concur, but, if the rest of the jury dissent, the tinding
wili still bý valid. The jury cannot find one part of the same charge to be true
and another false, but they must either maintain or reject.the whole." (4)

Harris says : " If the majority of them think that the evidence makes out a
suficient case, tî.e words ' a true bill' are indorsed on the back of the bill : if
they are of the opposite opinion, the words ' not a true bill' are se endorsed." (5)

Objections to Grand Jury.-It has recently been decided that objectionb to
the constitution of a Grand Jury cannot be taken by way of challenge.

The question came up at Quebec in October 1892, in the case of R. v. Nlercier
and others, upon hn indictment for conspiracy The defendants objected to the
Grand Jury, as a whole, byta challenge te the array, and, to some individual
members of the Grand Jury, by way of challenge to the polls. On behalf of the
Crown, it was contended that there was in this country no such right of
challenge; and Bossé, J., after fully reviewing and ably discussing the authorities
on the subject, came te the following conclusions : 1. That, although both
English and Canadian statutes contain provisions for challenging the petty jury,
they contain none for challenging the Grand Jury ; 2. That we have in Canada
no known precedent giving the right te challenge the Grand Jury or any of the
Grand Jurors; 3 That. in England, it was admitted, in 1811, notwithstanding
the opinions of Hawkins and Hale, (6) that, for two hundred years, objections to
the Grand Jury were always taken by way of plea to the indictment, and not by
way of challenge ; and, 4. That since 1811, the matter had not been controverted,
and that, in 1848, in the case of R. v. Dulfy, (7) the only case reported on the
subject, since 1811, objections to the Grand Jury were taken by way of plea.

To shew the reason of the difference of procedure in objecting to the Grand
Jury, and in objecting to the Petit Jury, Bossé, J, quoted, from the case of R, v.
Sheridan, the following remarks of-Solicitor-General Bushe:-

" It is a mistake of the nature of a challenge to suppose that it lies to a Grand
Juror. A challenge is an objection by a man about te be tried, to the nan who

(li Arch. Quar. Sess. 404.
(2) Wharton's Law Lex. verbe. Grand Jury.
(3j Saunder's Prac. 314.
14) 1 Chitty, Cr. L. 322.
(5) Harris Cr. L. 427.
(6. See Hawk. P. C., c. 25, p. 16 ; Hale, P C., 126-2u55.
(7) R. v. Duffy, 4 Cox, 172.
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is about to try him, but the Grand Jury are not to try any man ; tliey are not
brought into contact with any accused person. Their oath merely binds them
to enquire into the offences brought before theni and pronounce whether
there be suflicient reason foi putting those offences into a state for furiher
investigation.

u'ntil they be found, no man can tell who they are; when he, against wl'om
they ind a bill, sees their name in the caption of the indictment, if he discover
a legal objection to any of them, he may, by plea, urge that objection as a reason
for not answering to the indictment, but the notion of a previous challenge
would not only be against principle, but induce absurdities and injustice in
practice." (1)

The learned Judge also quoted the following remarks of Chief Justice Downes:

" 'le objection to such a challenge is founded upon good reason. The party
who comes to urge it may or may not be present-may or may not be indicted;
ar.d if it were open to him to make an objection by challenge, because informa-
tions have been sworn against him, so must it, in al] cases, b open to every
person against whom informations have been sworn; and if so, besides the
great inconvenience it must create in the administration of justice, many persons
must be precluded from availing themselves of the objection afterwards;
because the rule of pleading is, that to take advantage of a disqualitication, it
must be alleged, in the first instance, and if afterwards urged, it must be
disallowed, because the party has lost bis opportunity - and if lie vere absent,
it was bis own fault,-he might have been present.

Now, although we have no instance, from the oldest books in the law to
those of our own time, where a challenge to a Grand Jury has been taken, there
are abundant instances, in which the party has availed himself of objections to
the Grand Jurors by plea: and these instances demonstrate the mode by which
the party is to avail himsell of such objections.

It would be monstrous to say that an illegal Grand Jury should lind an indict-
ment, and that the man accuseu should have no mode to avoid it. If it were a
question unsettled, and the accused had no other mode of availing himself of the
objection, save by challenge, there is no doubt that he must have the right.
But if there be no instance to be found of a challenge,foi- hundireds of years, and
there be abundant instances of pleas, itcannot be doubted that the la.ter is the
only mode by which a party can avail himself of an objection." ('2)

The judgment of Bossé, J., was concurred in by Blanchet, J., and the
challenges were rejected. (3)

Article 656, post, now provides that any objection to the constitution of the
Grand Jury may he taken by motion to quash the indictment.

WVhere a prosecutor was on the panel of Grarrd Jurors wlo fqund a true bill,
the indictment was quashed, upon that ground : and it wag ehi tlat.it.made
no difference that he was not present when the bill was fouT(ti. ('

It is no ground for quashing an indictment that some of the G rand Jurors are
related to the officer who arrested the prisoner; nor is a sheriff disqualilied from
summoning the jury, because he bas directed the arrest. (5)

Where three persons were committed for trial on a charge of conspiracy and
the Solicitor-General. afterwards, directed a bill to be preferred against a fourth
person who was not committed,. and all faur were indicted together for the
same conspiracy such a course was held to be unobjectionable. (Aj

(1) R. v. Sheridan, 31 St. Tr. 552.
(2) R. v. Sheridan, 31 St. Tr. 572.
(3) R. v. Mercier et al, I Que. Off. Rep., (Q. B.), 541.
(41 R. v. Cunard, Ber. (N. Bj 326.
(5) R. v. Mailloux. 3 Pugsley, 493.
(6) Knowlden, v. R., 5 B. & S. 532; 33 L. J. (M. C), 219.
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642. No trial upon any Coroner's Inquit4ition.-After the com-
mencement of this Act no one shall be tried upon any coroner's
inquisition.

643. Oath in open Court not reqnred.-It shall not be necessarv
for any'person to take an oath in open court in order to qualify hini
to give evidence before any Grand Jury. R S.C., c. 174, s. 173.

644. oath may be administered by Foreman of Grand .ury.-The
foreman of the Grand Jury or any member of the Grand Jury who
may, for the time being, act on behalf of the foreman in the examina-
tion of witnesses, may administer an oath to every person who appears
before such Grand Jury to give evidence in support of any bill of
indictment; and every such person may be sworn and examined
upon oath by such Grand Jury touching the matters in question.

.S.C., c. 174, s. 174.

645. iames of witnesses to be endorsed on bill of indietment.-
The name of every witness examained, or intended to be examined, shall
be endorsed on the bill of indictment; and the foreman of the Grand
Jury, or 'any member of the Grand Jury so acting for him, shall
write his initials against the name of each witness sworn by him and
examined touching*such bill of indictment. R.S.C, c. 174, s. 175.

646. Names of wituesses to be submitted to Grand Jury.-The
name of every witness intended to be examined on any bill of indict-
ment shall be submitted to the GrandJury by the officer prosecuting
on behalf of the Crown, and no others shall be examined by or before
such Grand Jury unless upon the written order of the presiding
judge. R.S.C., c. 174, s. 176.

Although the Grand jury are not, usually, very strict as to documentarv
evidence, and will often admit copies instead of requiring the production of
originals, and4sometimes even receive parol proof of matters which. according to
strict rules of evidence, should he in writing, they may, if they think fit, insist
upon the same evidence, written and verbal, as may be necessary at the trial.
It is, therefore, prudent in all cases, to be provided, at the time of the bill being
prelerred, with the same evidence with which you intend, afterwards. to support
the indictnent, at the trial.

The deposition of a witness who is so ill as not to be able to travel, which,
/nder Article 687, posi, may be given in evidence before a petty Jury on the
trial, may also be read in evidence before the Grand Jury. (1) But, before the
deposition is read before the Grand Jury, the presiding judge should, by
evidence laken in the presence of the accused, satisfy himself of the existence of
the facts required, by Article 687, to make such deposition admissible in
evidence. (2)

It is no objection that, at the trial, witnesses are called and examined, whose
names are not endorsed on the indictment; and, in strictness, it is not necessary
for the prosecutor to call every witness whose name is on the back of the indict-

(1) R v. Clements 2 Den. 251; 20. L. J. (M. C.) 193.
(2) R. v. Beaver, 10 Cox, 274, See, also, R. v. Bullard, 12 Cox. 353, and R. v.

Gerrans, 13 Cox. 158.
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ment, although it is usual to do so, in order that the defendant may'have the
benefit of cross examination. (1) ý And, if the prosecutor will not call them the
judge in his discretion may. (2)

A witness. who gives false evidence before a Grand Jury is indictable for
perjury, and the other witnesses examined on the same bill are good witnesses
to prove it. (3)

Although the Grand Jury have been formally discharged, yet, i 'thev have not
left the precincts of the Court, nor separated, they may be recalled and charged
with other bills. (4)

647. Fees for swearing witunesses.- Nothing in this Act shall
affeet·any fees by law payable to any officer of any coûrt for swearing
witnesses, but such fees shall be payable as if th e witnesses had been
sworn in open court. R.S.C., c. 174, s. 177.

648. Beneb warrant and eertificate.-When any çne against whom
an indictment bas been duly preferred and has been found, and who
is then at large, does not appear to plead to such indictment, whe-
ther-he is under recognizances to appear or not-

(a.) the court before which the accused ought to have been tried
may issue a warrant for bis apprehension, which may be executed
in any part of Canada;

(6) the officer of the court at which the said indictment is found
or (if the place or trial has been changed) the officer of the court
before which the trial is to take place, shall, at any'time after the time
at which the accused ought to have appeared and pleaded, grant to
the prosecutor, upon application made on his behalf and upon pay-
ment of twenty cents, a certificate of such indictment having been
found. The certificate may be in the form G-G in schedule one here-
to, (5) or'to the like effect. Upon production of such certificate to any
justice for the county or place in which the indictment was found,
or in which the accused is or resides or is suspected to be or reside,
such justicè shall issue his warrant to apprehend him, and to cause
him to be brought before such justice, or before any other justice
for the same county or place, to bë dealt with according to law.
The warrant may be in the form IHH in schedule one hereto, (6) or
to the like effect.

2. If it is proved upon oath before such justice that any one ap-
prehended and brought before him on such warrant is the person
charged and named in such indictment, such justice shall, without
further inquiry or examination, either commit him to prison by a
warrant'. which may be in the form II in schedule one hereto, (7) or to
the like effect, or admit him to bail as in ther cases provided; but

(1) R. v. Simmonds, I C. & P. 84; R. v. Beezley, 4 C. & P. 220; R. v.,Vincent
9C. & P. 91.

(2) R. v. Whitehead, 4 C. & P. 322, n: R. v. Holden, 8 C. & P. 610.
(3) R. v. Hughes, 1 C. & K. 519.
(4) R. v. Rolloway, 9 C. & P. 43.
(5) See p. .211, post, for form GG.
(6) See p. 611, post, for form HH.
(7) For form 11, see p. 612, posI.
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if it appears that the accused has without reasonable excuse broken
bis recognizance to appear he shall not in any case be bailable as of
right.

3. If it is proved before the justice upon oath that any such
accused person is at the time of such application and production of
the said certificate as aforesaid confined in any prison for any other
offencé than that charged in the said indictment; such justice shall
issue his warrant directed to the warden or gaoler of the prison in
which such person is then confiued as aforesaid, commanding him
to detain him in bis custody until by lawful authority he is removed
therefrom. Such warrant may be in the form JJ in schedule one
hereto, (1) or to the like effect. R.S.C., c. 174, as. 33, 34 and 35.

outlawry.-Formerly, when an indictment, was found by a Grand Jury
against any person, and summary process proved ineffectual to the apprehen.
sion of the defendant, process of outlawry was issued ;-outlawry being a pun.
ishment inflicted by the law upon an offender, for contumacy, in refusing to
render himself amenable to justice. (2) It lay not only in cases of treason and
felony, but it appears to have been considered sustainable on an indictment for
any crime whatever. (3)

An outlawry in cases of treason or felony amounted to a conviction and
attainder of the offence charged in the indictment as -much as if the offender
had been·found guilty upon trial by a jury ; (4) but, in cases of misdemeanor.
it did not enure as a conviction for the offence found by the indictnent, but
merely as a conviction of the contempt for not answering. (5)

By Article 962 of the present Code, outlawry is abolished, so far as Canada is
concerned ; and although it is still an integral part of the criminal law in
England, it seems that even there, proceedings in outlawry are so rare as to be
almost extinct. (6)

The Royal Commissioners introduced into their Draft Code, a section to
abolish outlawry in England : and, in their Report, they refer to the subject, in
the following terms :- If an indictrnent is found against a person who cannot
be apprehended-if, for instance, he goes to a foreign country-the ultimate
process against hir is outlawry, which has all the effects of a conviction, id-
cluding that of forfeiture abolished in all other cases. This process has become
practically obsolete, and, in these times in which extradition treaties have been
very generally adopted, it is less likely to be of use than formerly. We accord-
ingly propose to abolish it." -

(1) For form JJ, see p. 612, posi.
(2) I Chitty's Cr. L. 347 ; Bac. Abr., outlawry ; Doct. & Stud. dial. 2, cap. 3.
(3) 2 Hale, 194 ; 2 lawk, c. 27, s. 113.
(4) 4 BI. Com. 319 ; 2 Hawk. c. 48, s. 22.
(5) R. v. Tippen, 2 Salk. 494.
(6) Short & Miller's Cr. Off. Prac. 384.
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FORMS UNDER PART XLVIII.

PROM SCHEDULE ONE.

GG.-(Section 648.)

CERTIFICATE OF INDICTMENT BEING FOUND.

Canada,
Province of ,
County of

I hereby certify that at a Court of (Oyer and Terminer, or General
Gaol Delivery, or General Sessions of the Peace) holden in and for
the county of , at , in the said (county),
on , a bill of indictment was found by the Grand
Jury against A. B., therein described as A. B., late of
(labourer), for that he (&c., stating short/y the offence), and that the
said A. B. bas not appeared or pleaded to the said indictment.

Dated this day of , in the year

Z. X.
(Title of oqicer.)

HB -(Section 648.)

WARRANT TO APPREHEND A PERSON INDICTED.

Canada,
Province of ,
County of ,

To all or any of the constables and other peace officers in the said
coubty of

Whereas it has been duly certified by J. D., clerk of the (name the
court) or E. G., deputy clerk of the Crown or clerk of the peace, or as
the case may be, in and for the county of , (that (&c.,
stating the certificate). These are therefore to command you in Her
Majesty's name forth-with to apprehend the said A. B., and to bring
him before (me) or some other justice or justices of the peace in and
for the said county to be dealt with according to law.

Given under my hand and seal, this day of
in the year , at , in the county
aforesaid

J. S., [SEAL.]
J. P., (Name of county.)
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I I.-(Section 648.)

WARRANT OF COMMITMENT OF A PERSON INDICTED.

Canada,
Provin.ce of ,
County of

To all or any of the constables and other peace officers in theŽ said
county of , and the keeper of the common gaol,
at , in the said county of

Whereas by a warrant under the band and seal of
(a) justice of the peace in and for the said county

of , dated , after reciting
that it had been certified by J. D., (&c., as in the certificate), the -aid
justice of the peace commanded all or any of the constables.or pee
officers of the said county, in Her Majesty's name, fortheith to
apprehend the said A. B., and to bring him before (hin) the said
justice of the peace or before some other justice or justices in and for'
the said county, to be dealt with according to law; and whereas thv
said A. B. has been apprehended under and by virtue of the said
warrant, and being now brought before (me) it is hereupon duiv
proved to (me) upon oath that the said A. B. is the same person
who is named and charged as aforesaid in the said indictrueut:
These are therefore to command you, the said constables and peace
officers, or any of you, in ler Majesty's name, forthwith to take and
convey the said A. B. to the said common gaol at
in the said county of , and there to deliver him to
the keeper thereof, together with this precept ; and (I) hereby
command you the said keeper to receive the said A. B.,, into your
custody in the said gaol, and him there safely to keep until he shall
thence be delivered by due course of law.

Given under (my) hand and seal, this day of
in the year , at

in the county aforesaid.
J. S., [sEAL.]
J. P., (Name of county.)

JJ.-(Section 648.)

WARRANT TO DETAIN A PERSON INDICTED WHO IS ALREADY
IN CUSTODY FOR ANOTHER OFFENCE.

Canada,
Province of ,
County of

To the keeper of the common gaol at in the said
county of ·

Whereas it bas been duly certified by J. D., clerk of the (name the
court) (or deputy clerk of the Crown or clerk of the peace of and for
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the county of ' , or as the case may be) that (&c.,
stating the certificate); And whereas (I am) informed that the said
A.B. is in your custody in the said common gaol at aforesaid,
charged with some offence. or other miatter ; and it being now duly
proved upon oath before (me) that the said A. B., so indicted as
aforesaid, and the said A. B., in your custody. are one and the same
person: These are therefore to command you, in Her Majesty's name,
to detain the said A. B. in your custody in the common gaol afore-
said, until by a writ of habeas corpus he shall be removed therefrom,
for the purpose of being tried upon the saidiindictment, or until he
shall otherwise be removed or discharged out of your custody by due
course of law.

Given under (my) hand and seal, this day of
in the year , at , inthe
county aforesaid.

J. S., [SEAL.]
J. P. (Name of county.)

-PART XL1X.

REMOVAL, OF PRISONERS-CIIANGE OF VENUE.

649. Removal of prisoners.-The Governor in Council or the
Lieutenant-Governor in Council of any province may, if, from the
insecurity or unfitness of any gaol of any county or district for the
safe custody of prisoners, or for any other cause, he deems it
expedient so to do, order any person charged with an indictable
offence confined in such gaol or for whose arrest a warrant has been
issued, to be removed to any other place for safe keeping or to any
gaol, which place or gaol shall be named in such order, there to be
detained until discharged in due course of law, or removed for the
purpose of trial to the gaol of the county or district in which the
trial is to take place ; and a copy of such order, certified by the clerk'
of the Queen's Privy Council for Canada, or the- clerk of the Execu-
tive Council, or by any person acting as such clerk of the Privy
Council or ExecutiveCouncil shall be sufficient authorityto the sheriffs
and gaolers of the counties or districts respectively named in such,
order to deliver over and to receive the body of any person named
in such order. R.S.C., c. 174, s. 97.

2. The Governor in Council or a Lieutenant-Governor in Council
mnay, in any such order, direct the sheriff in whose custody the
person to be removed then is, to convey the said person to the place
or gaol in which he is to ho confined, and in case of removal to
another county or district shall direct the sheriff or gaoler of such
county or district to receive the said person. and to detain him until
he is discharged in due course of law, or is removed for the purpose
of trial to any other county or district. R.S.C., c. 174, s. 98.

613



614 CRIMINAL CODE OF CANADA.

3. The Governor in Council or a lieutenant-Governor in Council
may make an order as hereinbefore provided in respect of any
person under sentence of imprisoument or under sentence of death,
-and, in the latter case, the sheriff to whose gaol the prisoner is
removed shall obey any direction given by the said order or by any
subsequent order in council, for the return of such prisoner to the
custody of the sheriff by whom the sentence is to be executed.,
R.S.C., c. 174, s. 100.

650. indietment after remova.-If after such removal a true
bill for any indictable offence is returned by any Grand Jury of the
county or district from which any such person is removed, against
any such person, the court into which such true bill s returned, may
make an order for the removal of such person, from the gaol in
which he is, then confined, to the goal of the county or district in
which such court is sitting, for the purpose of his being tried in such
county or district. R.S.C., c, 174, s. 99.

651. Change of venue. - Whenever it appears to the satisfaction
of the Court or Judge hereinafter mentioned, that it is expedient to
the endsof justice that the trial of any person charged with an indict-
able offence should be held in some district, county or place other,
than that in which the offence is supposed to have been committed,'
or would otherwise be triable, the court before which such-person is
or is liable to be indicted may, at any term or sitting thereof, and
any judge who might hold or sit in such court may, at any other
time either before or after the presentation of a bill of indictment, or-
der that the trial shall be proceeded with in some other district, county
or place within the saine province, named by the Court or Judge in
such order; but such order shall be made upon such conditions as to
the payment of any additional expense thereby caused to the accused,
as the Court or Judge thinks proper to prescribe.

2. Forthwith upon the order of removal being made by the Court
or Judge, the indictment, if any has been found against the prisoner,
and all inquisitions, informations, depositions, recognizances and
other documents relating to the prosecution against him, shall be
transmitted by the officer having the custody thereof to the proper
offiêer of the court at the place where the trial is to be had, and all
proceedings in the case shall be had, or, if previously commenced,
shall be continued in such district, county or place, as if the case had
arisen or the offence had been committed therein.

3. The order of the Court or of the Judge, made under this
section, shall be a sufficient warrant. justification and authority, to
all sheriffs, gaolers and peace officers, for the removal, disposàl and
reception of the prisoner,in conformity with the ternis of such order;
and the sheriff may appoint and empower any constable to convey
the prisoner to the gaol in the district, county or place in which the
trial is ordered to be had.

4. Every recognizance entered into for the prosecution of any
person, and every recognizance, as well of any witness to gie
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evidence, as of any person for any offence, shall, in case any such
order, as provided by this section, is made, be obligatory on each of
tle persons bound by such recognizance as to ail things therein
mentioned with reference to the said trial, at the place where such
trial is so ordered to be had, in like manner as if such recognizance
had been originally entered into for the doing of such things at such
last mentioned place : Provided that notice in writing shall be given
either personally.or by leaving the same at the place of residence of
the persons bound by such recognizance, as therein described, to
appear before the Court, at the place where such trial is ordered to
be had. iR.S.C., c. 174, s. 102.

The principle ground upon which a change of venue has hitherto been granted
and upon which the Court or Judge, in the'exercise of the discretionary power
conferred by this Article, will no doubt in future order the place of trial to be
changed, is that there is a fair and reasonable probability of partiality and pre-
judice in the district, county, or place within which the indictment would other-
wise be tried. (1) For instance, the place of trial was charged in a case in which
the Court of Magistrates was interested in the result of the trial. (2) And, where

'a magistrate, in the commission for the county, was indicted at the Quarter
Sessions, and circulated among the other magistrates a printed account of the
charges, an order was made changing the place of trial, t3) as, also, where the
prosecutor or his attorney was the sheriff or under-sheriff. (4)

In some cases . writs of cerliorari (5) have been granted by the Erglish
courts to remove the indictment and so changed the place of trial in prosecutions
for conspiracy, even where one only or several defendants made the applica-
tion without the consent of the others. 16) But the removal, in each of these cases,
appears to have been allowed on the application of a defendant, who was
a responsible person, he entering into a recognizance to pay costs in case of
the conviction of himself or of any of other defendants, in accordance with the
Rules of the English Crown Office.

As a rule applications on the part of the defendant to change the place of
trial upon an indictnent for perjury, forgery, murder or other heinous offence,
have been refused, where the delay tended to defeat the prosecution. (7)

(1) R. v. Lewis, 1 Str. 704 ; R v. Fowle. 2 Ld. Baym. 1452 ; R. v. Wadding-
ton, I East, 167; R. v. Penpraze, 4 B.. & Ad. 573 ; 1 Nev. & M 312 ; R. v. Hunt,
3 B. & Ald. 444 ; R. v. Palmer, 5 E. & B. 1024.

(2 R. v. Jones, Har. & W. 293.
(3) R. v. Grover, 8 Dowl. 325.
(4 R. v. Webb, 2 Str. 1068 ; R. v. Knatchbull, I Salk. 150.
(5) A writ of certiorari is the usual means, in England of removing an in-

dictment, although, under the Judicature Act, it may in some cases be done by
means of an order.

(6) R v. Wilks, 5 E. & B. 690 ; 25 L. J. (Q. B.) 47 ; R. v. Rowlands, 2 Den.
364; 21 L. J. (M. C.) 81; R. v. Foulkes, 1 L. M. & P. 720 ; 20 L J. (M. C. 196i;
R. v. Probert, Dears. 30; R. v. Jewell, 7 E. & B. 110 ; 26 L. J. <Q. B.) 177.

(7) 2 Hawk. c. 27, s. 28 ; R. v. Pusey, 2 Str. 717 ; R. v. Mead, 3 D. & R. 301;
R. v. Thomas, 4 M. & Sel. 442.
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PART L.

ARRAIGNMENT.

* 652. Bringing prisoner up for arraignument. - If any person
against whom ary indictment is found is at the time confined for
some other cause in the prison belonging to the jurisdiction of the
Court by which he is to be tried, the Court may by order in writing,
without a writ of habeas corpus, direct the warden or gaoler of the
prison or sheriff or other person having the custody of the prisoner
to bring up the body of such person as often as may be required for
the purposes of the trial, and sucli warden, gaoler, sheriff or other
person shall obey such order. IR.S.C., c. 174, s. 101.

653. Rigbt of accused to inspec deposttions and hear indletnient.
-Every accused person shall be ontitled at the time of his trial to
inspect, without fee or reward, all depositions, or copies thereof,
taken against him and returned into the Court before which such
trial is had, and to have the indictment on which he is to be tried
read over to him if he so requireb. R S.C., c. 174, s. 180.

654. copy or indictment.-Every person indicted for any offence
shall, before being arraigned on the indictment, be entitled to a copy
thereof on paying the clerk five cents per folio of one hundred words
for the same, if the Court is of opinion that the same can be made
without delay to the trial, but not otherwise. R.S.C., c. 174, s. 181.

655. copy or depositions.-Every person indicted shall be entitled
to a copy of the depositions returned into Court on payment of five
cents per folio of one hundred words for the same, provided, if the
same are not demanded before the opening of the assizes, term,
sittings or sessions, the Court is of opinion that the same can be
made without delay to the trial but not otherwise ; but the Court
may, if it sees fit, postpone the trial on account of such copy of the
depositions not having been previously had by the person charged.
R.S.C., c. 174,.s. 182.

656. Pleas in abatement abolshed.-NO plea in abatement shall
be allowed after the commencement of this Act. Any objection to
the constitution of the Grand Jury may be taken by motion to the'
Court, and the indictment shall be quashed if the court is of opinion
both that such objection is well founded and that the accused bas
suffered or may suffer prejudice thereby, but not otherwise.

The arraignment of prisoners against whom true bills for indictable offences
have been found*by the Grand Jury consists of three parts :-flrsi calling the
prisoner to the bar, by name ; second, reading the indictment to him; and
third, asking him whether he is guilty or not of the offence charged.

The practice of requiring the prisoner, at the time of his arraignement to
hold up bis right hand is a ceremony which was never essentially necessary,
and is not now generally used, except when two or more prisoners are arraigned
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together, upon the same indictrnent, for the purpose of ascertaining which of
them is A. B., C. D., and so forth ; and the ancient form of asking the prisoner
how he will be tried is obsolete. (1)

At bis arraignment, the prisoner is to be brought to the bar, without siackles
or other restraint, unless there be special circumstances shewing danger
of escape (2) In Layer's case, (3) a distinction was taken between the time of
arraignment and the time of trial, and the prisoner in that case was compelled·
during his arraignment, to stand at the bar, in irons ; but the ruling in thàt
case does not seem to be in accord with the general authority of the expositors
of the common law. The Mirror says, It is an abuse that a prisoner is laden
with irons or put to pain before attainted of felony." (4) f

The usal forn of question put to the defendant, after the reading of the
indictment, is as follows :- How say you ? Are you guilty or not guitty ?"

65 7 .0 Plea.-Refusal to plead.-When the accused is called upon
to plead he may plead either guilty or not guilty, or such special
plea as is hereinbefore provided for.

2. If the accused wilfully refuses to plead, or will not answer
directly, the Court may order the proper officer to enter a plea of not
guilty. R.S.C., c. 174, s. 145·

Where it is a matter of doubt whether or not a prisoner is wilful in his
refusal to plead or omission to answer directly, the Court may direct a Jury to be
forthwith empanelled and sworn to try the question. The form of the oath to
the jury in such a case is as follows :-You shall well and truly try whether
A. B., the prisoner at the bar who stands charged with an indictable offence
refuses to plead (or " omits to give a direct answer ") wilfully, or by the
visitation of God, and a true verdict give according to the evidence So help
you God.

If a person be found to be mute ex visitatione Dei, the Court, in its discretion,
will use such means as may be sufficient to enable the prisoner to understand
the charge, and make bis answer; and if this be found impracticable a plea of
not guilty should be entered, and the trial proceed. (5)

Where a prisoner appeared to be deaf, dumb, and also of non-sano mind,
Alderson, B., put three distinct issues to the Jury, directing the jury to be sworn
severally as to each-1, Whether the prisoner was mute of malice, or by the
visitation of God ; 2, whether he was able to plead ; 3, whether he was sane or
not. And on the last issue they were directed to enquire whether the prisoner
was of sufficient intellect to comprehend the course of the proceedings on the
trial, so as to make a proper defence, to challenge a juror whom he might wish
to object to, and to understand the details of the evidence. (6)

On the trial of a deaf mute for felony. he was found guilty, but the Jury also
found that lie was incapable of understanding and did not understand the pro-
ceedings at the trial; upon which finding it was held that the prisoner could not
bc convicted, but must be detained as a non-sane person during the Queen's
pleasure. (7)

In another case, where the prisoner was indicted ai the Central Criminal

(1) 2 Hawk. c. 28, s. 2.
(2) 2 Hawk. c 28, s. 1.
(3j R. v. Layer, 16 How. St. Tr. 91.
(4) The Mirror, c. 5 s 1. See, also Brillon, (by Nichols), vol. 1, p. 44; 3 Inst.

34 : and Staundf. P C. 78.
j5) 1 Chit. Cr L. 4 17.
(6) R. v. Pritchard, 7 C & P. 303.
(7ý R. v. Berry, 1 Q B. D. 447; 45 L J. (M. C.) 123.
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Court, for the murder of his mother, and, on his arraignment, said he was not
guilty, Platt,'B,, on the motion of the prisoner's counsel, directed the Jury to be
sworn to enquire whether the prisoner was in a lit state of mind to plead to tho
indictment, and, it appearing, from the evidence, that the prisoner seemed to
understand the nature of the crime for which he was indicted, but that he seemed
unable to understand the distinction between a plea of " guilty " and of " not
guilty." the Jury, at the suggestion ef the learned judge, returned a verdict that
the prisoner was of unsound mind and incompetent to pleali. (1)

From the earliest times it has been the law that, when a prisoner, though .he
may have been perfectly sane when he committed the offence for which he was
indicted, was found to be insane at the time of arraignment, he shall not be
arraigned for it ; for he is not in full possession of his senses, so as to be capable
of pleading to the indictment with due caution, or doing what is necessary [or
his defence. (2)

Article 737, posi, makes provision for the trial of any person who appears, at
any time after the finding of an indictnent against him, to be incapable, on
account of insanity, of conducting his defence.

If the defendant pleads " not guilty," his plea is recorded by the officer of the
Court,-either by writing " Po. se.," an abbreviation of the words, ponil se super
patriam, or, as at the Central Criminal Court, by the word, "puts," and by an
entry in the minute book of the Court. (3)

658. speciai provisions in cases or treason.-When any one is in-
dicted for troason, or for being accessory after the fact to treason,
the following documents shall be delivered to him- after the indiet-
ment has been found, and at least ten days before his arraignment;
that is to say

(a.) a copy of the indictment

(b.) a list of the witnesses to be produced on the trial.to prove the
indictment ; and

(c.) a copy of the panel of the jurors who are to try him returned
by the sheriff.

2. The list of the witnesses and the copy of the panel of the jurors
mu:st mention the names, occupations, and places of abode of the said
witnesses and jurors.

3. The documents aforesaid must all be given to the accused at
the tame time and in the presence of two witnesses.

4. This section shall not apply to cases of treason by killing Her
Majesty, or to eases where the overt act alleged is any attempt to
injure her person in any manner whatever, or to the offence of being
accessory after the fact to any such treason.

(1) R. v. Wheeler, Arch. Cr. Pl. & Ev. 21 Ed. 161.
(2) 4 BI. Com. 24.
(3) See R. v Newman, 2 Den. 392; 21 L. J. (M. C.) 75, 76.



TRIAL.

PART LI..

TRIAL. I

With regard to the Part of the English Draft Code, which deals with trial,
the English.Commissioners make, in their Report, the folloving remarks:

It does not go into minute detail through every part of it ; but
notices those parts only on which the law appears to require state-
ment or alteration.

Sections 518, 519 and 520 (1) state the law as to going through the
panel, introducing into England some of the provisions of 39 & 40
Vict. c. 78 (as to Ireland), and providing that the number of jurors
to be peremptorily challenged shall henceforth be thirty-five in cases
of treason, twenty in cases where the accused might upon conviction
be sentenced to penal servitude for life, and six in all other cases.
Some alteration is made necessary by the abolition of the distinction
between felony and misdemeanour ; and what we suggest is some-
thing between the present English and the present Irish system. In
England thero are twenty peremptory challenges in all felonies, and
none in any misdemeanor. In Ireland there are twenty in felony,
and six in misdemeanor. Section 531 (2) abolishes juries of matrons,
where pregnacy is pleaded, and substitutes a medical examination ;
section 525 enables the court to adjourn or postpone the trial in
'order to oblain the attendance of any witness whose testimony
appears material. This alteration is one of considerable importance.

Section 526 (3) permits admissions to be made in a criminal trial.
At present if the accused is proved before bis trial to have made an
admission, it is evidence against hirm ; but though he offers to make
the same admission in court, it is thought that in cases of felony the
judge is obliged to refuse to let him do so.

Section 532 (4) gives the court a discretion as to allowing the jury
to separate on an adjournment, except in capital cases. At present
the practice is that they may separate in cases of misdemeanor, but
not in cases of felony. Section 535 alloWvs the court to direct that
the jury should have a view, (5) which is already permitted by
statute in Ireland (39 & 40 Vict. c. 78, s. 111). Section 536 enables
the Court to take a verdict on Sunday. (6) This provision was
suggested by the case of Winsor v. R., (7) in which it was stated, as

(l) Articles 666 and 667 posi are identical with secs. 518 and 5 19 of the English
Draft Code ; but Article 668 differs from sec. 520 of the English Draft as to the
number of challenges.

(2) See Article 731, posi.
(3) See Article 690. posi.
ýî See Article 673 post.
(5) Sèe Article -22, posi.
16) See Article 729, posi,
(7) L. R. I Q. B. 317, 322 ; 35 L. J. (M. C ) 121.
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one reason for discharging the jury late on a Saturday night, that. if
they agreed- to their verdict on Sunday, the verdict could not be
taken till the Monday.

Section 537 preserves the power of staying proceedings, always
hithereto possessed by the Attorney General, and at present
exercised by entering a nolle prosequi on the record& (1)

We have passed over section 523, which enables the accused to
offer himself as a witness. The bill contained a clause (section 368)
enabling the accused to make an unsworn statement on bis own
behalf, and subjecting him to cross-examination of a restricted
character. For this we have substituted section 523, which renders
the accused and the husband or wife of the accused competent
witnesses for the defence. (2) As regards the policy of a change in
the law so important, we are divided in opinion. The considerations
in favour of and against the change have been frequently discussed
and are well known. On the whole, we are of opinion that, if the
accused is to be admitted to give evidence on bis own behalf, lie
should do so on the same conditions as other witnesses, subject to
some special protection in regard to cross-examination."

659. Riglht to full defence.-Every person tried for any indict-
able offence shall be admitted, after the close of the case for the
prosecution, to make full answer and defence thereto by counsel
learned in the law. R.S.C., c. 174, s. 178.

660. Presence or accused at trial.-Every accused person shall
be entitled to be present in Court during the whole of bis trial unless
he misconducts himself by so interrupting tbe proceedings as to
render their continuance in his presence impracticable.

2. The Court may permit the accused to be out of Court during
the whole or any part of any trial on such terms as it thinks proper.

661. Right or proseent6r to sum up.-If an accused person, or
any one of several accused persons being tried together, is defended
by counsel, such counsel shail, at the end of the case for the prosecu-
tion, declare whether he intends to adduce evidence or not on behalf
of the accused person for whom he appears; and if he does not there-
upon announce bis intention to adduce evidence, the counsel for the
prosecution may address the Jury by way of summing up.

2. Upon every trial for an indictable offence, whether the accused
person is defended by counsel or not, he or his counsel shall be
allowed, if he thinks tit, to open his case, and after the conclusion of
such opeping, to examine such witnesses as he thinks fit, andt when
all the evidence is concluded to sum up the evidence. If no witnesses
are examined for the defence, the counsel for the accused shall have
the privilege of addressing the Jury last, otherwise such right shall
belong to the counsel for the prosecution : Provided, that the right

(1) See Article 732, posi.
(2) This provision is contained in sec. 4 of the Canada Evidence Act 18'J3,

'nnsl.
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of reply shall be alwàys allowed to the Attorney-General or Solicitor-
General, or to any counsel acting on behalf of either of them. R.S.C.,
c. 174, s. 179.

in opening the case to the Jury the counsel for the prosecution should state
all that it is proposed to prove, as well declarations of tie prisoners as tacts, so
that the Jury may see if there be a discrepancy between tue opening statements
of counsel and the evidence afterwards adduced in support of theni.; 1(+ unless
the declarations of the prisoner amount to a confession, when it woul be
improper for counsel to open them to the Jury. (2) The reason of this rule is,
that the circumstances under which the confession was made nay render it
inadmissible in evidence. The general effect only of any confession said to have
been made by a prisoner may be mentioned in the opening address of the pro-
secuting counsel. When any additional evidence not mentioned in the opening
speech of counsel is discovered in the course of a trial, counsel is not allowed to
state it in a second address to the Jury. (3)

In opening a case for murder, it has been held that the counsel for the
prosecution may put hypothetically the case uf an attack upon the character of
any particular witness for the Crown, and say that should any such attack 1)e
made he shall be prepared to meet it : (4) and that he may read to the Jury the
observations of a Judge in a former case, as lo the nature and eflct of circum-
stantial evidence, provided lie adopts them as his own opinions, and makes
them part of his address to the Jury. (5j

In a case at the Central Criminal Court in 184 q, the Attorney-General liaving,
in bis opening address to the Jury, made referepce to disturbances in Ireland,
Erle, J., held, on objection made, that such reference was not irregular, it being
laid down in books of evidence that allusion might be made in Courts of Justice
to notorious matters even of contemporaneous history. (6)

The counsel for the prosecution states his case before he calls the witnesses,
and when the evidence has been given, he either announces that fie has
nothing to say, or, he says, " 1 have already told you what would be the substance
of the evidence, and you see the statement which I made is correct; " or, in
exceptional cases, - Something is proved dilferent to what I expected," and adds
any suitable explanation that may be requirel. (7)

»efence.-Where a prisoner is undefended, that is, unrepresented by counsel,
he cross examines the witnesses for the prosecution, if he thinks fit, or thejudge
does so on lis behalf.

It may be mentioned also that, where the defendant himself wishes to address
the jury, and to examine and cross-examine witnesses, ho widl be allowed to do
so, and he may at the same time have counsel to argue any points of law that
may arise in the course of the trial, and to suggest questions to him for the
cross-examination of the witnesses. (8) But he cannot have couisel to examine
and cross-examine the witnesses, and reserve to himself the right of addressing
the jury. (9)

Where 'two prisoners are jointly indicted and are defended by different

(1) Per Parke, B., R. v. Hartel, 7 C. & P. 773 ; R. v. Davis. 7 C. & P. 785.
(2) Per Bosanquet, J., and Patteson, J., 4 C. & P. 548. Per Parke, B., 7 C.

& P. 786.
(3j R. v. Courvoisier, 9 C. & P. 362.
(4) Per Tindal, C. J., and Parke, B., 9 C. & P. 362.
(5) Id.
(6> R. v. Dowling, Arch. Cr. Pl. & Ev. 21 Ed. 179.
17> R. v. ilolchester, 10 Cox, 226, per Blackburn J. ; R. v. Berens, 4 F. & F.

842, S. C.: See, also R. v Webb, 4 F. & F. 862.
(8) R. v. Parkins, R. & M. 166.
(9) R. v. White, 3 Camp. 98.
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counsel, each counsel, in the order of seniority at the bar, cross-examines and
addresses the jury for his client ; but where the judge thinks it desirable hc
will permit the counsel to cross-examine and address the jury not in the order
of seniority, but in that in which the names of the defendants stand on the
indictment. (1j

A prisoner defended by counsel would not, formerly, unless under some very
special circumstances, be allowed to make his statement to the jury before his
counsel addressed them (*2) Where, however, the prisoners, who were
indicted for robbery, with violence, were defended by counsel, but called no
witnessés, Hawkins, J , after consultation with Lush, J., allowed the prisoners to
give their own account of the matter to the jury, afler their counsel lad addressed
the jury. (3) And where the prisoner who was indicted for murder, was
defended by counsel, but called no witnesses Bowen, J., allowed the prisoner to
read a statement of his account of the matter to the jury, before counsel
addressed them. (4)

Under similar circumstances, Stephen, J., allowed the prisoner to make a
statement to the jury, before his counsel addressed them, at the same tinie
warning the prisoner that his making such statement would give the counsel
for the prosecution a right to reply. 5) .

Lord Coleridge, C. J., stated that by one of the resolutions of the majority
of the judges in which he did not agree. but by which he was bound,
it was undoubtedly competent for a prisoner defended by counsel to make a
statement .of facts to the jury, and the proper time for his doing so was after his
counsel had addressed the jury. His Lordship, however, held that that resolution
did not extend to cases where it was proposed to call witnesses for the
prisoner. (6)

Whether the prisoner's Counsel may state to the jury alleged facts which he
has learned from the prisoner, but which ho is not in a position to prove, was
much doubted, and was ultimately settled in the negative. The late Mr. Justice
Coleridge refused to allow Counsel to do so ; (7) and Lord Coleridge expressed
his disapproval of the practice. (8) On the other hand, Mr Justice Crowder said
that what a prisoner stated before the Magistrate he might repeat through his
counsel at the trial ; t9) and upon the trial of an indictment for murder where
no witnesses were called for the defence, the prisoner's counsel having
expressed his regret that he could not give the prisoner's account. Cockburn,
'C. J., said he might do so, as the prisoner's counsel was in place of the prisoner,
and entitled to say anything which the prisoner might say, for which he would
be entitled to consideration and credence if consistent with the rest of the
evidence. (10)

Mr Justice Hawkins also expressed a decided opinion that the prisoner's
counsel might give the prisoner's version of the transaction in respect of which
he stood charged although he called no evidence. (Il)

In this unsettled state of practice it was, at a meeting of all the judges liable
to try prisoners. held 26 Nov. 1881, resolved; " That, in the opinion of thejudges

(1) l>er Rolfe, B., 2 M. & 1ob. 617. See, also, R. v. Barber, 1 C. & K. 434.
(2) R v. Rider, 8 C. & P. 539; R. v. Malins, 8 C. & P. 242; R. v. Mansano, 2

F. & F. 64 ; R. v. Stephens. l Cox, 669.
(3) R. v. Hall & Smith, Yorkshire Winter Assizes, at Leeds, 3rd Feb. 1880.
(4) R. v. Blades, Yorkshire Summer Assizes, 2nd Aug. 1880.
(5) R. v. Doherty, 16 Cox, 306.
(6) R. v. Millhouse, 15 Cox, 622. See, also, R. v. Shimmin, 15 Cox, 122.
(7) In R. v. Butcher, 2 Moo. & Rob. 228.
(8> In R. v. Lefroy, Maidstone Winter Assizes, 1881, Arch. Cr. P]. & Ev. 21

Ed. 181.
(9) R. v. Haines, 1 F. & F. 86.

(10) R. v. Weston, 14 Cox, 346.
(I 1) R. v. Hall & Smith, supra.
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it is contrary to the adrinistration and practice of the-criminal law as hitherto
allowed, that counsel for prisoners should state to the jury. matters which
they ha% e been told in their instructions, on the authority of the prisoner, as being
alleged existing facts, but which they do not propose to prove in evidence." The
question of the propriety of laying down a rule as to the practice of allowing
prisoners to address the jury before the summing up of the judge, when their
counsel have addressed the jury, was then discussed and adjourned for further
consideration. (1)

In a case subsequent to the above mentiôned resolution of the judges, Cave,
J., refused to allow the prisoner's counsel to give the prisoner's version of the
facts of the case, which he was unprepared to support by evidence, but allowed
the prisoner himself to give his own version of the facts of the case, after bis
counsel had addressed the Jury, subject, however, to a right of reply, on the part
of the prosecution, on the new matter thus laid before the jury. His Lordship
said that this was the rule of practice intended to be followed, in future. t')

A prisoner is, now, under section 4 of the Canada Evidence Act, 1893, a
competent witness.

Repiy If the defendant calls no-witnesses his counsel lias the riglt, under
clause 2 of the above Article, 661, of addressing the jury last But if the defendant
calls witnesses the right to aîidress the jury last tielongs to the counsel for the
prosecution. Even if the evidence for the defendant be only to his character,
it gives, in strictness, a right of reply ; although it appears, that in such a case
the right is seldom exercised. (3)

If two prisoners are indicted jointly for the same offence, and one calis wit-
nesses it seems that the counsel for the prosecution is entitied to a general
reply; but if the offences are separate, and they might have been separately
indicted, he can reply only on the case of the party who called witnesses. (4)

Where four prisoners were indicted for aggravated assault, and only three of
them were defended by counsel, and the prisoner who was undefended called
witnesses to prove an alibi, but no witnesses were called on behalf of the other
three prisoners, it was beld that counsel for the prosecution had no general right
of repiy, but that it was the proper course for him to sum up bis evidence
generally and reply upon the evidence called by the undefended prisoner, before
the counsel for the other three prisoners adidressed the jury. (5)

Where several prisoners were jointly indicted, and defended by several
counsel, and witnesses were called for some of the prisoners but not for the
others, it was held that the counsel for the prosecution should first reply to the
counsel of those prisoners who called witnesses, but that the counsel for the
prisoners who called no witnesses had the right to address the jury last. (6)

If, on an indictment against several defendants one of them calls evidence
which is applicable to the cases of ail, it seems that the prosecution bas a
general right of reply, although the other defendants catl no witnesses; but
where such evidence is applicable only to the case of the defendant who calls it
and does not apply to the cases of the other defendants, the right of the prose-
cution to reply is restricted to the case of the defendant calling the evidence.

Bebuttal.-Whenever the defendant, by way of defence, catls evidence
proving new matter, which the Crown could not foresee. the counsel for the
prosecution is entitled to call witnesses, in reply, to contradict it. j7)

(t) 47 J. P. 777. (8th Dec. 1883).
(2) R. v. Shimmin, supra.
(3) R. v. Dowse, 4 F. & F. 492.
(4) R. v. Hayes, 2 M. & R. 155 ; R. v. Jordan, 9 C. &.P. 118.
(5) R. v. Kain, 15 Cox, 388.
(6) R. v. Burns, 16 Cox, 195.
(7) See R. v. Frost, 9 C.& P. 159.
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Judge's charge or suniming up. - After the evidence is in, and the
speeches of -Gounsel for and against the prisoner are delivered, the Judge
addresses to the Jury bis charge or summing up. The chief object of it is to
explain to the Jury the iaw of the case, to point out the essentials to be proved
on the one side and the other, and to bring to view the relations of the evidence
adduced to the issues involved.

On this'subject Sir James F. Stephen says ;-I think thatajudge who merely
states to the Jury certain propositions of law, and then reads over his notes,
does not discharge his duty. I also think that a Judge who forms a decided
opinion before he bas heard the whole case, or who allows himself to be in any
degree actuated by an advocate's feelings, in regulating the proceedings, alto-
gether fails to discharge his duty ; but I further think that he ought not to
conceal his opinion from the Jury, nor do I see how it is possible for him to do
so, if he arranges the evidence in the order in which it strikes his mind. The
mere effort to see what is essential to a story, in what order the important
events happened, and in what relation they stand to each other, must of neces-
sity point to some conclusion. The act of stating for the Jury he questions
which they have to answer and of stating the evidence beaing on those
questions and shewing in what respects it is important, generally goes a con-
siderable way towards suggesting an answer to them; and, if a Judge does not
do as much at least as this, he does almost nothing.

The judge's position is thus one of great delicacy and it is not, i think, too
much to say that to discharge the duties which it involves as well as they are
capable-of being discharged, demands the strenuous use ofuncommon faculties,
both intellectual and moral.- It is not easy to form and suggest to others an
opinion founded upon the whole of the evidence, without on the one hand
shrinking from it, or, on the other, closing the mind to consideraticns which
make against it. It is not easy to treat fairly arguments urged in an unwel-
come or unskilful manner. It is not easy for a man to do bis best, and yet
to avoid the temptation to choose that view of a subject which enables him to
shew off bis special gifts. In short, it is not easy to be.true and just. That the
problem is capable of an eminently satisfactory solution there can, I think, be
no doubt. Speaking only of those who are long since dead, it may be truly
said that, to hear, in their happiest moments, the summing up of such judges as
Lord Campbell, Lord Chief Justice Erle, or Baron Parke, was like listening not
oDly (to use Hobbes's famous expression), to ' law living and arned,' but to
the voice of Justice itself." (1)

662. Quauicationsor.inror».-Every person qualified and suin-
moned as a Grand or Petit Juror, according to the laws in force lor
the time being in any province of Canada, shall be duly qualified to
serve as such Juror in criminal cases in that province. R.S.C., c.
174, s. 160.

663. Jury de medietate inguSe abolished.-No alien shall be enti-
tled to be tried by a jury de medietate lingue, but shall be tried as if
ho was a natural born subject. R.S.C., c. 174, s. 161.

This Article, which is a re-enactment of Sec. 161, R.S.C., c. 174, is to the
same effect as sec. 5 of the Imperial statute 33 & 34 Vict. c. 14 (The Naturalisation
Act 1870); before the passing of which an alien was entitled to be tried hy a
jury de medielate lingux, when irndicted for any felony or misdemueanor, but
not when indicted for high treason.

See clause 4 (d) of Article 668, post.

664. mîxed Juries li Province of Quebec.-In those districts in1
the provifice of Quebec in which the sheriff is required by law to

(1) Steph. Gen, View. Cr. L. 2nd Ed. 170.
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return a panel of Petit Jurors composed one half of persons speaking
the English language, and one half of persons speaking the French
language, he shall in his return specify separately those .Iurors whom
he returns as speaking the English language, and those whom he
returns as speaking the French language respectively; and the names
of the Jurors so summoned shall be called alternately from such lists.
B.S.C., c. 174, s. 166.

Article 2652, R, S. Que., provides that, , In the districts of Quebec and
Montreal there shal be twenty-four grand jurors and sixty petit jurors sum-
moned to serve before any court holding criminal jurisdiction, one hailf of whom
shall be composed of persons speaking the French language and the other half
of persons speaking the English language;" and that this provision "may be
extended to any other district, by an order of the Lieutenant-Governor in
Council, upon the presentment of the Grand Jury of such district, approved by
the presiding judge, declaring the expediency of such extension."

By Article 2653, R. S. Que., it is provided that, "In districts other than those
of Quebec and Montreal and in those to which the provisions of the preceding
article are made to apply, when application for a jury de medielaie lingre is
made to the judge of the district in which the court is to sit, the court may, if
it deem it expedient, authorize the sheriff of the district to suinmon.a petit jury
composed one half of persons speaking the French language and one half of
persons speaking the English language."

665. Dfixed jurles u 3anitoba.-Whenever any person who is

arraigned before the Court of Queen's Bench for Manitoba demands
a jury composed, for the one half at least, of persons skilled in the
language of the defence, if such language is either English orFrench,
he shall be tried by a jury composed for the one half at least of the
persons whose names stand first in succession upon the general
panel and who, on appearing and not being lawfully challenged, are
found, in the judgment of the court, to be skilled in the language
of the defence.

2. Whenever, from the number of challenges or any other cause,
there is in any such case a deficiency of persons skilled in the lan-
guage of the defence the court shall fix another day for the trial of
such case. and tho sherif shall supply the deficiency by summoning,
for the day so fixed, such additional number of jurors skilled in the
language of the defence as the court orders, and as are found
inscribed next in succession on the list of petit jurors. R.S.C., c.
174, s. 167.

666. challenglng the array.-Either the accused or the prose-
cutor may challenge the array on the ground of partiality, fraud, or
wilful misconduct on the part of the sheritf or bis deputies by whom
the panel was returned, but on no other ground. The objection shall
be made in writing, and shall state that the person returning the
panel was partial, or was fraudulent, or wilfully misconducted
himself, as the case may be. Such objection may be in the forn KK
in schedule one hereto, or to the like effect.

.2. If partiality. fraud or wilful misconduct, as the case may be,
is denied, the court shall appoint any two indifferent persons to
try whether the alleged ground of challenge is true or not. If the
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triers find that the alleged ground of challenge is true in fact, or if
the party who bas not challenged the array admits that the ground
of challengeis true in fact, the court shall direct a new panel to be
returned.

For Form of Challenge to the Array, (Form KK,) see p. 662, posi.

The challenge ought to specify the grounds of objection. A challenge merely
stating that the sheriff had not chosen the panel, indifferently and impartially, as
lie ought to have done, has been held too general. (1)

A challenge to the array attacks the whole panel of jurors, with a view to its
being quashed and a new panel returned ; and, under this Article, it may he
based upon two kinds of grounds, namely,-l. PARTIALXTY on the part of the
Sheriff, or his Deputies, by whom the panel has been returned; and, 2. FIAUD
or WILFUL MISCONDUCT on their part.

A challenge to the array may aiso be, either, a principal challenge, or, a chal-
lengeforfavor.

A principal challenge te the array is where the partiality is manifest,-
when there is some fact, whose existence is inconsisient with the impartiality
of the sheriff or other oficer returning the panel, that is, some fact whose
existence makes it certain that he cannot be impartial ; (2) as where the sheriif
is the actual prosecutor, or the party aggrieved, in connection with the charge
against the prisoner ; (3) or, where, at the time of returning the panel, he was
of actual aflinity to the prosecutor or party aggrieved, (4) or if he have returned
some jurors at the prosecutor's request, or if the sheriff or the bailiff who made
the return be in litigation with the prisoner, or with the prisoner's husband:
(5) or if the sheriff le a subscriber to a society who are the prosecutors in the
case against the prisoner. (6).

In the case of a challenge to the array for favor, the grouadof partiality is
not so apparent and direct as in the case of a principal challenge, but consisis
of some fact whose existence is likely to interfere with the impartiality of the

-sheriff or other oflicer returning the Jury panel, or renders it improbable that he
should be impartial and unbiassed ; (7) as, where the sheriff and the prosecutor
are united in the same office, or where the prosecutor is a tenant of the sherutf,
or where a relationship exists between the chilçlren of the prosecutor and the
sheriff, as in the case of a son of the sheriff having married the daughter of the
prosecutor. (8)

If the Court holds that the fact alleged as a ground for a principal challenge is
a good ground, and if the fact so alleged is denied, or if the Courtholds that the
fact alleged as a ground for a challenge for favor is a good ground of challenge
for favor, and either the fact so alleged or the partiality sought to be inferred
from it, or both, are denied, the question is decided by triers as provided by
clause 2 of the above Article 666.

In the case of a principal challenge to the array, the only question for the
triers to try is whether the fact alleged as the ground of challenge is true or
not; but in the case of a challenge to the array for favor, there are two ques-
tions te be submitted to them, 1. Is the alleged fact true ? And, 2, Has the

(1) R. v. Hughes. 1 C. & K. 235.
(2) Steph. Dig. Cr. Proc. 184.
(3) R. v. Sheppard, I Leach, 101 ; R. v. Edmonds, -1 B. & Ald. 471 ; Arch.

Cr. Pl. & Ev. 21 Ed. 173.
(4) See R. v. Rouleau, cit. at p. 630, post.
(5) Co. Litt. 1;6a; R. v. Rose Milne, 4 P. & B. (N. B.) 394.
(6) R. v. Dolby, i C. & K. 238.
(7) Steph. Dig. Cr. Proc. 184.
(8) Co. Litt. 156a ; 3 Dyer, 367a ; Arch. Cr. Pl. & Ev. 21 Ed. 174.
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existence of that fact rendered the sheriff p-rtial ? For instance. suppose the
fact alleged be that the prosecutor is a tenant of the sheriff. the triers must find,frst, whether as a matter of fact, the proserutor is a tenant of the sheriff, and
second, whether, on account of the prosecutor being his tenant, the sheriff is
partial.

The triers may be two of the Jurors ieturnecd. Bu' the Court in its discretion
nay appoint any other two indifferent persons. (1)

If the triers decide in favor of the challenge, and the arrav is qnashed, the
venire for the empanelling of a new Jury is awarded to the-Coroner who, in
this as in some other instances. acts as substitute for the sleriffl. where excep-
tion is taken to the latter; and if the Coroner be interested or be otherwise
incapable of acting, or be, for-.,p.me good cause, objected to, the Jury, will be
arrayed by two persons named by the Court, and sworn to the discharge of
their duty. (2) These persons have been called elisors or electors: and no
challenge has been allowed to their array. (3)

Where cause exists for a challenge to the array the party liable to the objec-
tion may and ought, himself, to suggest it to the Court, in order to prevent the
delay which the challenge would occasion. so that the venire may bc at once
awarded to the Coroner, or to elisors, as the case may be. (4)

667. caring the Pane.-If the array is not challenged, or if the
triers find against the challenge, the oflicer of the court shal proceed
to call the names of the jurors in the following manner ; The name
of each Juror on the panel returned, with his number on the panel
and the place of bis abode, shall be written on a distinct piece of card,
such cards being all as nearly as may be of an equal size. The cards
shall be delivered to the officer of the court by the sheriff or other
officer returning the panel, and shall, under the direction and care
of the officer of the court, be put together in a box to be provided
for that purpose, and shall be shaken together.

2. The officer of the court shall in open court draw out the said
cards, one after another, and shall call out the name and number
upon each sucb card as it is drawn, until such a number of persons
have answered to their names as in the opinion of the court will
probably be sufficient to provide a full jury after allowing for chal-
lenges of jurors and directions to stand by.

3. The officer of the court shall then proceed to swear the Jury,
each Juror being called to swear in the order in which bis name is
so drawn, until, after subtracting all challenges allowed and Jurors
directed to stand by, twelve jurors are sworn. If the number so
answering is not sufficient to. provide a full jury such officer shal
proceed to draw further names from the box, and call the same in
manner aforesaid, until, after challenges allowed and directions to
stand by, twelve Jurors are sworn.

4. If by challenges and directions to stand by the panel iis exhausted
without leaving a sufficient number to form a jury those who have
been directed to stand by shall be again called in the order in which

(1) 2 Hale, 275; 4 BI. Com. 353.
(2) See 1 Inst. 158; R. v. Dolby, 2 B. & C. 104.
(3) 3 BI. Com. 355.
(4) Arch. Cr. Pl. & Ev. 21 Ed. 174.
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they were drawn, and shall be sworn, unless challenged by the
accused, orsunless the prosecutor challenges them and shows cause
why they should not be sworn : Provided that if before any such
juror is sworn other jurymen in the panel become available the
prosecutor may require the names of such Jurymen to be put into
and drawn from the box in the manner hereinbefore prescribed, and
such Jurors shall be sworn, challenged, or ordered to stand by, as the
catse may be, before the Jurors originally ordered to btand by are
again called.

5. The twelve men who in manner aforesaid are ultimately sworn
shall be the Jury to try the issues on the indictment, and the names
of the men so drawn and sworn shall be kept apart by themselves
until such jury give in their verdict or until they are discharged;
and then the names shall be returned to the box, there to be .kept
with the other names remaining at that tirne undrawn, and so toties
quoties as long as any issue remains to be tried. .

6. Provided that when the prosecutor and accused do not object
thereto the Court may try any issue with the same Jury that has
previously tried or been drawn to try any other issue, without their
names being returned to the box and redrawn, or if the parties or
either of them object to some one or more of the Jurors forming
such jury, or the Court excuses any one or more of them, then the
Court may order such persons to withdraw, and may direct the
requisite number of names to make up a complete Jury to be drawn.
and the persons whose names are so drawn shall be sworn.

7. Provided also, that an omission to follow the directions in this
section shall not affect the validity of the proceedings.

It will be seen by the extract,-set out at p. 619, ante,-from the Report of
the English Commissioners, that some of the provisions of the Imperial Act
39 and 40 Vict., c. 78 (as to Ireland), have been introduced into the foregoing
articles 666 and 667.

66S. Challenges and directions to stand by.-Every one indicted
for treason or any offence punishable with death is entitled to chal-
lenge twenty Jurors peremptorily.

2. Every one indicted for any offence other than treason, or an
offence punishable with death, for which he may be sentenced to
imprisonment for more than five years, is entitled to challenge
twelve Jurors peremptorily.

3. Every one indicted for any other offence is entitled to challenge
four Jurors peremptorily.

4. Every prosecutor and every accused person is entitled to any
number of challenges on any of the following grounds ; that is to say;

(a.) that any Juror's name does not appear in the panel: Pro-
vided that no misnomer or misdescription shall be a ground of chal-
lenge if it appears to the Court that the description given in the
panel sufficiently designates the persons referred to ; or
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(b.) that any Juror is not indifferent between the Queen and the
accused ; or

(c.) that any Juror bas been convicted of any offence for which
he was sentenced to death or to any term of imprisonment with bard
labour or exceeding twelve months; or

(d.) that any Juror is an alien.

5. No other ground of challenge than those above mentioned shall
be allowed.

6. If any such challenge is made the Court may in its discretion
require the party challenging to put bis challenge in writing. The
challenge may be in the form LL in schedule one hereto, or to the
like effect. The other party·may deny that the ground of challenge
is true.

7. If the ground of challenge is that the Jurors' names do not
appear in the panel, the issue shall be tried by the Court on the
voir dire by the inspection of the panel, and such other evidence as
the Court thinks tit to receive.

8. If the ground of challenge be other than as last aforesaid the
two Jurors last sworn, or if no Jurors have then been sworn then
two persons present whom the court may appoint for that purpose
shall be sworn to try whether the J uror objected to stands indifferent
between the Queen and the accused, or lhas been convicted, or is an
alien, as aforesaid, as the case may be. If the court or the triers
find against the challenge the Juror shall be sworn. If they find for
the challenge he shall not be sworn. If after what the court considers
a reasonable time the triers are unable to agree the court may
disebarge them from giving a verdict, and may direct other persons
to be sworn in their place.

9. The Crown shall have power to challenge four Jurors peremp-
torily, and may direct any number of Jurors not peremptorily
challenged by the accused to stand by until all the Jurors have been
called who are available for the purpose of trying that indictment.

10. The accused may be called upon to declare whether ho chal-
lenges any Jurors peremptorily or otherwise, before the prosecutor
is called upon to declare whether ho requires such Juror to stand by,
or challenges him either for cause or peremptorily. R.S.C., c. 174,
ss. 163 and 164.

By this Article challenges to the polis, (capila), or excepti ns to particular'
Jurors, are divided, as heretofore, into peremplory challenges, and challenges
for cause; the accused, under clauses 1, 2, and 3, being allowed peremptory
challenges, to the number of twenty, in treason and in capital offences; to the
number of twelve in other lesser offences punishable with more than live years
imprisonment ; and to the number of four in offences punisha ble with five years
imprisonment or less; and the Crown, under clause 9, being allowed four
peremptory challenges and the right to stand aside any number of Jurors, in
ail cases.

The challenges for cause are unrestricted in number either as to the prosecutor
or the accused. 'he grounds of such challenges are enumerated in clause 4,
and may be placed under three heads, as follows :-FiRsr, that the Juror is (a)
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an alien, or (b) a person whose name is not on the panel, (either of which would,
under the old law, have come under the head of propler defeclun) ; SECOND, that
the Juror is one who has been convicted either of a capital olfence, or or an
offence for which he has been sentenced to any term of imprisonment with liard
labor, or any term exceeding twelve months, twhich, under the old law, would
have corne under the head of propter deliclum; and TaiRo, that the Juror is noi
indifferent, (which, under the old law, would have come under the head of
propler affectum).

Challenges to the polis on the ground of the Juror being un-indifferent, that is
to say, on the ground of sorne presumed or actual partiality in the Juror, seen to
answer to the recusatiojudicis in the civil and canon law, by the constitution
of which ajudex might be refused upon any suspicion of partiality ; (1) and
such challenges, like those to the array, may be either principal or for favor;
it being laid down as a principal cause of challenge for unindifference or par.
tiality that the Juror is of kin to either party within the ninth degree. (2-2

Where the prosecutor or party aggrieved was the uncle of the sherillof th,
district, it was held that the sheriff was incompetent to make the jury panel and
that this objection gave rise to a challenge to the array, the nullity of the 1 ane
under such circurnstances being held to be absolute and not relative. (3)

Challenges to the poils for favor are where, although the Jiuror is not so nia.
nifestly partial as to render him liable to a principal challenge, there are, never.
theless, reasonable grounds for suspicion that he will act under sorne prejudice,
bias, or undue influence ; as, where lie has said that he would hang the prisoner,
if on his .ury, (!) or, where he has been entertained in the house of the party, or
has been arbitrator in the sarne matter ; or where the Juror and the party are
fellowservants, or where there exists any other cause, such as would constitute
in the case of the sheriff a ground of challenge to favor to the whole panel. (5)

A challenge to the poils for cause may be made orally, unless the Court. as
provided by clause 6 of the above Article, requires it to be in writing.

For formn of challenge to the poils, (From LL), see p. 663, posi.

ln the case of a principal challenge for .partiality, if the partiality he made
apparent to the satisfaction of the Court, the challenge, it appears. may be at
once allowed. and the -Juror set aside. 16) But in the case of a challenge for
partiality not a principal one but for favor, or where it is a challenge for cause
of alienage or of being a convicted offender, it is tried by triers as directed by
clause 8 of the above article.

It may be observed that no challenge of triers is admissible. (7)

If a challenge be made to the first Juror called. the Court may, as providedby
clause 8 of the above Article, appointas triers, any two persons present. If they
find against the challenge, the Juror will be sworn, and be joined with the two
triers pn determining the next challenge, (8) unless before another challenge is
made, another Juror be sworn; for as soon as two or more Jurors are sworn
the two triers selected by the Court are dispensed with ; and if after more than
two Jurors are sworn there are any further challenges they will, according to
clause 8 of the above Article, be referred to the two Jurors last sworn.

The trial of a challenge proceeds by witnesses called to support or defeat it.

(1) 3 BI. Com. 361 ; Cod, 3, 1, 16.
(2) Onions v. Nash, 7 Price, 263 ; Hewitt v. Fernely, ILb. 234.
(3) B. v. Rouleau, 14 L. N. 110.
(4) Vhelan v. R , 28 U. C., Q. B., 29.
(5) Co. Litt. 157b; Bac. Abr Juries (E.) 5.
(6) Arch. Cr. Pl. & Ev. 21 Ed. 177.
(7) - b.
(8) 2 Hale, 275; Co. Litt. 158 a; Bac. Abr., Juries (E) 12.
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The Juror objected to may also be e.xamined on the voir dire as to his partiality,
or his alienage, etc., as the case may be.

The form of oath to a trier is as follows:-
" You shall well and truly try whether A. B.. one of the Jurors, stands

indifferent between Our Sovereign Lady the Queer. and the prisoner at the bar
(or " is an alien," etc.,) and a true verdict give according te the evidence--So
help you God."

The form of oath to be administered to a witness, sworn to give evidence
before the triers, is as follows :-

" The evidence which you shall give to the court and triers upon this inquest
shahl be the truth, the whole truth, and nothing but the truth.-So help you
God."

The form of oath to be administered to the challenged Juror, when examined
on the voir dire is as follows

- You shall true answers make to all such questions as the Court shall
demand of you.-So help you God."

Besides the objections or exceptions which may be taken to particular Jurors
)y way of challenge, for the purpose of excluding them from serving, there are

aiso other causes which may be invoked by the Jurors themselves, but which
are matters of exemption whereby their services are not excluded but excused.(1)

There may also be cases in which the court, without challenge taken, may
and ought to excuse a Juryman on the panel when called, if he is obviouslv
unfit to- performa his duty, from physical or mental infirmity, or semble, from
expressed un-indifferency. (2)

A Juryman must be challenged before he is sworn, and cannot afterwards be
withdrawn, except by consent. (3)

669. Right to stand Jurors aside ln libel enses.-The right of the
Crown to cause any Juror to stand aside until the panel has been
gone through shall not be exercised on the trial of any indictment or
information by a private prosecutor for the publication of a defama-
tory libel. R.S.C., c. 174, s. 165.

670. Peremptory challenges in case ofamixed. ury.--Whenever a
person accused of an offence for which he would be entitled to
twenty or twelve peremptory challenges as hereinbefore provided elects
to be tried by a Jury composed of one hali of persons skilled in the
lauguage of the defence·under sections six hundred and sixty-four or
six hundred and sixty-five, the number of peremptory challenges to
which he is entitled shall be divided, so that he shall only bave the
right to challenge one half of such number from among the
English speaking Jurors, and one half from among the French
speaking Jurors. R.S.C., e. 174, ss. 166 and 167.

671. Prisoners joining and severing in challenges. - If several
accused persons are jointly indicted and it is proposed to try them
together, they or any of them may either join in their challenges, in
which case the persons who so join shall have only as many chal-
lenges as a single person would be enritled to, or each may make his

(1) 3 Steph. Com., 7 Ed., 525.
(2) Mansell v. R., 8 E. & B. 54 ; Dears & B. 375 : 27 L. J. (M. C.) 4.
(3) R. v. Coulter, 13 U. C., C. P., 301 ; R. v. Mellor. 4 Jur. N. S. 214.
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challenges in the same manner as if he were intended to be*tried
alone.

672. ordering a taies.-Whenever after the proceedings herein-
before provided the panel has been exhausted, and a complete Jury
cannot be had by reason thereof, then, upon request made on behalf
of the Crown, the court may order the sheriff or other proper oficer
forthwith to summon such number of persons whether qualified
Jurors or not as the Court deems necessary and directs in order to
make a full Jury ; and such Jurors may, if necessary, be summoned
by word of mouth.

2. The names of the persons so summoned shall be added Io the
general panel, for the purposes of the trial, and the.same proceed-
ings shall be taken as to calling and challenging such persons and as
to directing them to stand by as are hereinbefore provided for with
respect to the persons named in the original panel. R.S.C., c. 174, s 168

673. Jarors not to Separate in capitaL eases.-The trial shall pro-
ceed continuously, subject to the power of the Coui-t to adjourn it.
Upon every such adjournment the Court may in all cases, if it thinks
fit, direct that during the adjournment the Jury shall be kept together.
and proper provision made for preventing the Jury from holding
communication with any one on the subject of the trial. Such
direction shall be given in all cases in which the accused may upon
conviction be sentenced to death. In other cases, if no such direc-
tion is given, the Jury shall be permitted to separate.

2. iNo formal adjournment of the Court shall hereafter be required
and no entry thereof in the Crown book shall be necessary.

On a trial for murder, before Maule, J., it was, after the opening address of
the counsel, discovered that, in consequence of the detention of the railway train,
the witnesses for the prosecution had not arrived in the City, and therefore, the
trial was adjourned, the Jury were locked up, a fresh Jury was called into the
Jury box, and another case was proceeded with. (1)

Where, before verdict an objection was taken that a Juror had been sworn
in a wrong name, the same learned Judge intimated that the proper course was
to discharge the Jury, and try the prisoners again. (2)

Where in the course of the proceedings at a trial it was discovered that one of the
J.urors was related to the prisoner, it was held that the trial must proceed, as the
tact of such relationship was only a ground of challenge. (3)

A prisoner on trial was, by sudden illness, rendered incapable of remaining
at the bar, whereupon the Jury were discharged, and the prisoner on recovering
was tried before another Jury ; (4) and, in another case, where the prisoier
becarne ill and was carried out of Court, the Judge discharged the Jury, and
was of opinion that, if the prisoner so taken ill should recover during the
Assizes, he might be put on trial again, the proceedings being, of course, begun
de novo. (5)

(1) R. v. Foster, 3 C. & K. 201.
(2) R. v. Metcalf, MS., Arch. Cr. Pl. & Ev. 21 Ed. 185.
(3) R. v. Wardle, C. & Mar. 617.
(4) R. v. Stevenson, 2 Leach, 546.
(5) R. v. Streek, 2 C. & P. 413.
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Where on the trial of ap indictment for perjury the defendant was taken ill
during the trial he was allowed to absent hinself from the Court until his
recovery, and the trial proceeded in his absence. (1)

674. Jurors may bave Fire and Refreshments.-Jurors, after
having been sworn, shall be allowed at any time before giving their
verdict the use of fire and light when out of Court, and shall also be
allowed reasonable refreshment. 53 V., c. 57, s. 21.

675. savingof PowerofCourt.-Nothing in this Act shall alter,
abridge or affect any power or authority which any court or Judge
has when this Act takes effect, or any practice or form in regard to
triais by Jury, Jury process, Juries or Jurors, except in cases where
such power or authority is expressly altered by or is inconsistent
with the provisions of this Act. R.S.C., c. 174, s. 170.

Where, in the course of a trial, one of the Jurors without obtaining leave, left
the Jury box, and also went out of the Court, whereupon the Jury was discharged,
and a fresh one empanelled for the trial of the prisoner, it was held that this
was the only course that could have been adopted. (2) And, so, whcre in the
course of a trial it was discovered that there was on the ,ury a person who was
not on the Jury panel, and who had by mistake been summoned as a Juryman,
the Jury were discharged and a fresh Jury constituted by taking another
Juryman in the place of the one who had served in mistake. (3)

If one of the Jury die before the delivery of the verdict the remaining eleven
will be discharged, and a new Jury may be at once sworn, or a new Juror may
be added to the eleven and the defendant tried by them, or (if necessary) he
may be remanded to the next Assizes, J4) So, also, if one of the Jurors be taken
so iln that he is not able to proceed with the trial (5)

in case of another Juror being so added to the eleven, they must be sworn
anew ; and the prisoner must again have his challenges. (6)

in the course of a trial for murder the Jury was discharged, because it was
discovered thatône of theni had corne from a house where there was small pox.
On the case being resuimed, next day, before another Jury, it was contended on
behalf of the prisoner that he had already been put in jeopardy and could not
be tried again; but the objection was over-ruled, and the trial proceeded with. (7)

See Article 728, post, as to discharging Jury, when they are unable to agree.

676. Proceedings when previous offence eharged.-The proceed-
ings upon any indictrnent for cominitting any offence after a previous
'onviction or convictions, shall be as follows, that is to say: the
offender shall, in the first instance, be arraigned upon so much only
of the indictment as charges the subsequent offence, and if he pleads
not guilty, or if the Court orders a plea of not guilty to be entered
on'his behalf, the Jury shall be charged, in the first instance, to
inquire concerning such subsequent offence only; and if the Jury

(1i R. v. Orton, alias Castro, Queen's Bench, July 1873, MS. ; Arch. Cr. Pi.
.Ev 21 Ed. 163.
(2) H. v. Ward, 10 Cox, 573.
(3) R. v. Philips, I1 Cox, 142.
(4) R. v. Gould, 3 Burn's J., 30th Ed. 98.
(51 R. v. Scalbert, 2 Leach, 6 O.
(6) I. v. Edwards, R. & R. 224 ; 4 Taunt. 309.
(7) I. v. Considine, 8 L. N. 307.
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finds him guilty, or if, on arraignnient he pleads guilty. he shall
then, and nòt before, be asked whether he was so previously con-
victed as alleged in the indictment ; and if he answers that he was so
previously ,onvicted, the Court may proceed to sentence hin accord-
ingly, but if he denies that ho was so previonsly convicted, où stands
mute of malice, or will not answer directly to such question the J ury
shall thon be charged to inquire concerning such previous conviction
or convictions. and in such case it shall not be necessary to swear the
Jury again, but the oath already taken by them shall, for all pur-
poses, be deemed to extend to such last mentioned inquiry : Provided,
that if upon the trial of any person for any such subsequent offence,
such person gives evidence of his good character, the prosecutor
may, in answer thereto, give evidence of the conviction of such
person for the *previous offence or offences, before such verdict of
guilty is returned, and the Jury shall inquire concerning such
previous conviction or convictions at the same time that they inquire
concerning such subsequent offence.

See comments under Article 478, at pp. 432, 433, ante, as to second offences,
in general. See Article 628, p. 590, ante, as to matters to be alleged i an
indictment charging a previous conviction; and, see also pp. 471. 491, and '9,
ante, for forins of indictment charging a previous conviction. See Article (;!t4,
posi, as to proof of a previous conviction.

677. Attendance of witnesses.-Every witness duly subpenaed to
attend and'give evidence at any criminal trial before any court of
criminal jurisdiction shall be bound to attend and rernain in at tend-
ance throughout the trial. RS.C., c. 174, s. 210.

678. compeilin;r attendanee of witness.-Upon proof to the sa-
tisfaction of the judge of the service of the subpæna upon any wit-
ness who fails to attend or remain in attendance, or upon its appear-
ing that any witness at the preliminary examination has entered into
a recognizance to appear at the trial, and bas failed so to appear, and
that the presence of such witness is material to the ends of justice,
the judge may, by his warrant, cause such witness to be apprehended
and forthwith brought before hin to give evidence and to answer for
bis disregard of the subpena ; and such witness may be detained on
such warrant before the judge or in the common gaol with a view to
secure his presence as a witness. or, in the discretion of the judge, he
may be released on a recognizance, with or without sureties, condi-
tioned for bis appearance to give evidence and to answer for his
default in not attending or not remaining in attendance ; and t.he
judge may, in a summary manner, examine into and dispose of the
charge against such witness, w-ho, if he is found guilty thereof, shall
be liable to a fine not exceeding one hundred dollars, or to imprison-
ment, with or without hard labour, for a term not exceeding ninety
days, or to both. R.S:C., c. 174, s. 211.

679. WUness in Canada but beyond Jurisdiction of Court.-If anv
witness in any criminal case, cognizable by indictment in any court

of criminal jurisdiction at any term, sessions or sittings of any court
in any part of Canada, resides in any part thereof, not within the
ordinary jurisdiction of the Court before which such criminal case is
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cognizable,.such court may issue a writ of subpena, directed to such
witness, in like manner as if such witness was resident within the
jurisdiction of the court ; and if such witness does not obey such writ
of subpena the court issuing the sane may proceed against such
witness for contempt or otherwise, or bind over such witness to
appear at such days and limes as are necessary, and upon default
being made in such appeaance may cause the recognizances of such
witness to be estreated, and the amount thereof to be sued for and
recovered by process of law, in like manner as if such witness was
resident within the jurisdiction of the court ·R.S.C., c. 174, s. 212.

680. Procnring attendance of a prisoner as a witness.-When

the attendance of any person contined in any prison in Canada, or
upon the limits of *any gaol, is required in aiy court of criminal
Jurisdiction in any case cognizable therein by indictment, the court
before whom such prisoner is required to attend may, or any judge
of such court, or of any superior iourt or county court may. before
or during any such terni or sittings at ivhich the attendance of such
person is roquired, make an order upon the warden or gaoler of the
prison, or upon the sheriti or other person having the custody of such
prisoner, to deliver such prisoner to the person named in -uch order
to receive'him ; and such person shall, at the time prescribed in such
order, convey such prisoner to the place at which such person.is
required to attend, there to receive and obey such further order as
to the said court seeis meet. R.S.C., c. 174, s. 213.

681. Evidence, under commission, of person dangerounsly iM.-

Whenever it is made to appear at the instance of the Crown, or of,
the prisoner or defendant, to the satisfaction of a Judge of a superior
court, or a judge of a county court having crimiRal jurisdict ion, that
any person who is dangerously illaf"dwho, in the opinion of some
licened medical practitioner, is not likely to recover from such
illness, is able and willing to give material information relating to
any indictable offence, or relating to any person accused of any such
offence, such.judge may, by order under bis hand appoint a commis-
sioner to take in writing the statement on oath or affirmation of
such person.

2. Such commissionershalltake such statement and shall subscribe
the same and add thereto the names of the persons, if any, present at
the taking thereof, and if the deposition relates to anîy indictable
offence for which any accused person is already committed or bailed
to appear for trial shall transmit the same, with the said addition, to
the proper officer of the court at which such accused person is to be
tried ; and in every other case he shall transmit the sanme to the
'clerk of the .peace of the county, division or city in which he bas
taken the same, or to such other ocficer as has charge of the records
and proceedings of a superiorcourt of criminal jurisdiction in such
county, division or city, and such clerk of the peace or other officer
shall preserve the same and file it of record, and upon order of the
court or of a judge transmit the same to the proper officer of the
court where the same shall he required to be used as evidence.
RS.C., c. 174, s 220.

635
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682. Presence of prisoner at examination under commission.-
Whenever a prisoner in actual custody is served with, or receives,
notice of an intention to take the statement mentioned in the last
preceding section the judge who bas appointed the commissioner may,
by au order in writing, direct the officer or other peraon having the
custody 6f the prisoner to convey him to the place mentioned in the
said notice for the purpose of being present at the taking (f the
statement ; and such officer or other person shall convey the prisoner
accordingly, and the expenses of such conveyance shall be paid out
of the funds applicable to the other expenses of the prison from
which the prisoner has been conveyed. R S.C., c. 174, s. 221.

683. Evidence ont of Canada may be taken by eommission.- When-
ever it is made to appear, at the instance of the Crown, or of the
prisoner or defendant, to the satisfaction of the judge ofany superior
court, or the judge of a county court having criminal jurisdiction,
that any person who resides out of Canada is able to give mua-
terial information relating to any indictable offence, for which a
prosecution is pending, or relating to any person accused of such
offence, such judge may, by order under his hand, appoint a commis-
sioner or commissioners to take the evidence, upon oath, of such
person.

2. Until otberwise provided by rules of court the practice and
procedure in connection with the appointment of commissioners
under this section, the taking of depositions by such commissioners,
and the certifying and return thereof, and the use ofsuch depositions
as evidence at the trial, shall be, as nearly as practicable, the same
aeý those which prevail in the respective courts in connection with
the like matters in civil causes. 53 V., c. 37, s. 23.

684. cases in whieh evidence orone wttness must be corroborates.
-No person accused of an offence under any of the herewuder
mentioned sections shall be convicted upon the evidence of one
witness, unless such witness is corroborated in some material
particular by evidence implicating the accused:

(a ) Treason, Part IV., section sixty-five;

(b.) Perjury, Part X., section one hundred and forty-six;

(c.) Offences under Part XIII., sections one hundred and eight f
one to one hundred andginety inclusive;

(d.) Procuring feigned marriage, Part XXII., section two hundred
and seventy-seven;

(e.) Forgery, Part XXXI., section four hundred and twenty-threc.

6s5. Evidence of ebild not under oath.-Where, upon the hearing
or trial of any charge for carnally knowing or attempting to carnally
know a girl under fourteen or of any charge under section two
hundred and fifty-nine for indecent assault, the girl in respect of
whom the offenee is charged to have been committed, or any other
child of tender years vho is tendered as a witness, does not, in the
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opinion of the court or justices, understand the nature of an oath,
the evidence of such girl or other child of tender years may be
received though not given upon oath- if, in the opinion of the court
or justices, as the case may be, such girl or other child of tender
years is possessed of sufficient intelligence to justify the reception of
the evidence and understands the duty of speaking the truth.

2. But no person shail be liable to be convicted of the otfence,
unless the testimony admitted by virtue of this section, and given on
behalf of the prosecution, is corroborated by some other material
evideice in support thereof, implicating the accused.

3. Any witness whose evidence is admitted under this section, is
liable to indictment and punishment for perjury in ail respects as if
lie or she had been sworn. 53 V., c. 37, S. 13.

Section 4 of the Imperial Act 48 & !49 Vict., c. 69 nakes it a felony to carnally
know a girl under thirteen years of age; and it contains a clause sinilar to the
above Article 685, allowing a child against whom an ofeInce under that
section bas been committed, to be examined and give evidence without being
sworn. upon the hearing of the charge but it contains no provision for examining
the child when the charge is only one of indecent assault. Still, ina case where
the prisoner was indicted for unlawfully anl carnally knowing a girl of six years
of age,· and the child gave her evidence witlout being sworn, and the Jury
acquitted the prisoner of the charge of unlawfulty and carnally knowin9 but
found him guilty of an indecent assault, the conviction was atTirned by the
Court consisting of Lord Coleridge, C. J., and Manisty, J., Hawkins. J., Matthew,
J., and Smith, J., overruling the defendant's objection to the effect that the
conviction for indecent assault could not be supported because there being
nothing in the statute to make the child's evidence, without oath on a charge
of indecent assault, admissible, that evidence should be rejected and there was
no other evidence to support the conviction. (t)

686. Deposition of a slek wituess may be read ln evidence.-If the
evidence of a sick person has been taken under commission as pro-
vided in section six hundred and eighty-one, and upon the trial of
any dffender for any offence to which the same relates, the person
who made tho statement is proved to be deaid, or if it is proved that
there is no reasonable probability that such person will ever be able
to attend at the trial to give evidence, such statemient may, upon the
production of the judge's order appointing such commissioner, be
read in evidence, either for or against the accused, without further
proof thereof,-~if the same purports to be sigrned by the commissioner
by or before whom it purports to have been taken, and if it is proved
to the satisfaction of the Court that reasonablo notice of the intention
to take such statement was served upon the rerson (whether prose
cutor or accused) against whom it is proposi to be read in evidence,
and that such person or his counsel or solicitor had,4or might have
had, if he had chosen to be present, full opportunity of cross-
examining the person-who made the saine. R.S.C., e. 174, s. 220.

It seems that in view of the proviso at the end of this Article no statement.
proelssedly taken under the provisions of this Article and Article 681, can be
available as such at the triâl, unless, before taking it, notice bas been given of

(1) R. v. Wenland, 11 L. N. 147.
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the intention to take it; (1) and such notice must be in writing; otherwise the
statement cannot, at the trial, be read against the prisoner, although he may
have been present vhen it was taken andi had a full opportunity of cross-
examination. (2,

687. Depositions taken at preliminary enquiry may be read in
evidene.-If upon the trial of any accused person it'is proved upon
the oath* or affirmation of any credible witness that any person
vhose deposition has been taken by a justice in the preliminary or

other investigation of any charge is dead, or so ili as not to be able
to travel, or is absent from Canada, and if it is also proved that'sucli
deposition vas taken in the presence of the person accused, anid that
he, his counsel or solicitor, had a full opportunity of cross:examining
the witness, then if the deposition purports to be signed by the
justice by or before whom the same purports to have been .taken
it shall be read as evidence in the prosecution without further proof
thereof, unless it is proved that such deposition was not in fact signed
by the justice purporting to have signed the same. R.S.C., c. 174,
s. 222.

This Article is taken from section 17 ofthe Imperial statute i1 & 12 V ict. c. 42.
It has been held that the words, " so il! as not to be able to travel " do not

mean that the witness's coming to give evidence on te .trial shall actually en-
danger his life, but that he is not reasonably fit, from illness, to attend. (3)

A witness came to the Assize town, and into Court, but, a short time before
the trial 'ommenced, he left the Court to return to his home, by the advice of a
medical man, who deposed that in his judgment, it would have been highlv
dangerous for the witness to remain. While the trial was going on the vitness
was on his way home Channell, Serj., after consulting with Parke, B., held
that the witness was " so ill as not be able to travel," and that his deposition
hefore the committing magistrate might be read in evidence. (4)

It is for the presiding judge at the trial to decide, in his discretion, whether
the evidence that the witness is too il[ to travel is suflicient; and such evidence
need not necessarily come from a medical man. (5)

Where it was proposed to put in the deposition of arr absent witness on the
ground that he was " so ill as not to be able to travel," and the-evidence of
such inability was that of a medical man, who said that he had last seen the
witness on the Monday (the trial being on the Wednesday next following), and
that he was then recovering from a severe attack of pain in the bowels and was
too feverish then to travel, but, that it was possible for him to have sufliciently
recovered by the Wednesday to have travelled, although he (the medical man)
would not have advised it, Blackburn, J., refused to admit the deposition, on
the ground that no one had seen the witness for 48 hours, and that lie might
have become sufficiently recovered in that period. (6)

Unless there is actual illness, old age and nervousness and inabilitv to
stand a cross-examination are not enough foundation for the reading of the de-

(1) R. v. Quigley, L. T.. N. S., 211, Mellor and Lush, JJ.
(2) R. v. Shurmer, 17 Q. B D. 323; 55 L. J. (M. C.) 153.
(3) R. v. Biley, 3 C. & K. 116; R. v. Cockburn, Dears. & B. 203 ; 26 L. J.

(M. C.) 136
(4, R. v. Wicker, 18 Jur. 252.
(5> B. v. Stephenson, L. & C. 165 ; 31 L. J. (M. G.), 147.
(6) B. v. Bull, 12 Cox, 31.
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position of an absent witness, (1) even although the bringing sucli witness. into
court would be dangerous to bis life. (2)

-1t seem.F to have been considered doubtful, in England, how far indisposition
from recent childbirth is an illness within the meaning of the Statute.- In one
case, Villes, J., said, " It must n ot be supposed tiat the fact of a woman having
been delivered nine days ago constitutes anjilness within the meaning ef the
stattte : but we have it in evidence that she was delivered of a dead child, which
would tend to produce a morbid state of the body and therefore ber deposition
may be read." (3) In another case the same learned judge rejected the deposi-
tion of a woman who had been recently contined, and who it was sworn
appeared to be very feeble and not able to come to the Assizes. His Lordship is
reported to- have said, in that case, that. " illness from confinement was an
ordinary state, and not such an illnessas is contemplated by the statute," ani
that Crowder, J., agreed with him. (4)

It lias been held that theremay be incidents in regard to the state of pregnancv
which might bring the case within the statute. For instance, Bramwell, B.,
allowed the deposition of a married woman to be read on the evidence of ber
husband that she was unable to attend ; although he was unable to say how
far advanced she was, and although he admitted that she was about the house
attending to ber household duties as usual, and had prepared breakfast for hin
that morning, and had not been confined to bed ; but, a fortnight before, she
had suffered in consequence of having been driven to the Assize town. (5)

Where, however, it was proposed to put in the deposition of a married woman
on the ground of pregnancy, there being no other illness, Mellor, J., said the
matter had been much considered by the judges, and the general opinion of the
bench was that inability to travel arising from pregnancy alone was not suci
an illness as was contemplated by the statute. (6)

It bas, bowever, been since decided that pregnancy may be a source of such
illness as to render the witness unable to travel, and an illness within the statute
11 and 12 Vie., c. 42, sec. 17. In the case in which it was so decided, no medical
evidence was tendered as to the condition of the witness whose deposition was
lidd by the Court of Criminal Appeal to have been rightly admitted, and the
only evidence as to ber condition was given by ber husband who proved that he
resided with his wife at a place 15 miles distant from the place of trial, and that
when tie left ber on that morning she was unable to move about without con-
siderable difficulty, that she was then lying down and bad been so dVring the
greater part of the past week. though able to get up for a few minutes at intervaîs.
He further stated that bis wife thought ber confinement might not take place
until the middle of the following week, but might, she also thought,occur at
any hour. (7)

Where a medical man deposed that he badexamined the witness that morning,
that she was very near ber confinement, and that it would have been dangerous
to expose ber to the excitement of attending a criminal trial; that two days pre-
viously there were symptoms of approaching labor and her confinement might
take place at any moment, but that he could not say that her case differed in
any way from any ordinary case of confinement,--Bowen, J., after consulting
with Lush, J., admitted her deposition. (S)

(1) R. v. Farrell, L. R., 2 C. C. R., I 16 ; 43 L J. (M.C.) 94.
(2) R. v. Thompson, 13 Cox, 181, Lush, J.
(31 R. v.-Wilton, I F. & F. 309.
(4) R. v. Walker, 1 F. & F. 534.
(5) R. v. Croucher, 3 F. & F. 285.
(6 R. v. Parker & Ashworth, York Summer Assizes, 1862, MS.; and see R.

v. Omant, 6 Cox, 496.
(7) R. v. Wellings, 3 Q. B. D. 426; 47 L. J. (M%. C.) 100.
(8) R. v. Goodfellow, 44 Cox, 326.
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On a trial for uttering forged notes it was proved that a witness,-who had
lived at one time with the prisoner as his wife,-had left ber lodgings and had
since been heard from iseveral months ago), in the United States. Upon this
proof, the witness's deposition, taken at the preliminary examination before tIe
magistrate, was read at the trial . and. upon a case reserved, it was held tlat
the admission of the depositioi being in the discretion of the presiding judge
it was not inproperly received. (1)

Where a witness is so ill as not to be able to travel, the judge may, if lie
thinks fit, postpone the trial, instead of allowing the deposition to be read. (2)

'68. Depositions may be used on trial for other offences.-Del)o-
sitions taken in the preliminary or other investigation of any charge
against any person may be read as evidence in the prosecution of
such person for any other offence, upon the like proof and in the-
same manner, in ail respects, as they may, according to law, be read
in the prosecution of the oflènce with which sucti person was charged
when such depositions were taken. R.S.C., e. 174, s. 224.

6§9. Evidence of accuseds statement before the justice.-The
statement made by the accused person before the justice may. if
necessary, upon the trial of such person, be given in evidence against
him withoult further proof thereof, unless it is proved that the justice
purporting to have signed the same did not in fact sign the same.
R.S.C., c. 174, s. 223.

As to the necessity of confessions made by a prisoner being free and voluntary,
see comments and authorities under Article 592, at pp. 555-560, anle.

690. Admission may be taken on triai.-Any accu-ed person on
his trial for any mndictable offence, or his counsel or solicitor, may
admit any fact alleged against the accused so as to dispense with
proof thereof.

691. Certificate of trial at which perjury was committed.-A certi-
ficate containing the substance and efféct only, omitting the formai
part. of the indictment and trial for any offence, purporting to be
signed by the clerk of the court or other officer having the custody
of the records of the court whereat the indictment was tried, or
among which such indictment bas been filed, or by the deputy of such
clerk or other officer, shall, upon the trial of an inuietment for
perjury or subornation of perjury, be sufficient evidence of the trial
of such indictment without proof of the signature or official character
of the person appearing to have signed the same. R.S.C., c. 174,s. 225.

692. Evidence of coin being false or conterfeit.-When upon the
trial of any person, it beéomes necessary to prove that any coin
produced in evidence against such person is false or counterfeit, it
shall not be necessary to prove the same to be false and counterfeit
by the evidence of any moneyer or other officer of Her Majesty's
Mint, or other person employed in producing the lawful coin in ler
Majesty's dominions or elsewhere, whether the coin counterfeited is

(1) R. v. Nelson, 1 0. Rt. 500.
(2) R. v. Tait, 2 F. & F. 353, per Crompton, J.



currentgoin, or the coin of any l'oreignî prince, state or country, not
current in Canada, but it shall be ,utficient to prove the sane to bu
f-àlse or counterfeit by the evidence of any other credible witnes>.
R.S.C., c. 174, s. 229.

693. Evidence on proceedin;f for adverti4ing counterfeit money.
-On the trial of any person charged with the offences mentioned in
section four huîndred and eighty, any letter, circular, writing or
paperoffering or purporting to offer for sale, loan, g ft or distribution,
or giving or purporting to give information. directly or indirectiv
where, how, of whom or by what means any counterfeit token 'cf
value may be obtained or had, or concerniing any similar seheme or
device to defraud the publie, shal be prima facie eridence of the
fraudulent eharacter of such schene or device.

694. Proor of previons convictiosa.-A certificate containing the
substance and effect only, onitting the formal part, of any previous
indictment and conviction for any indictable offence, or a copy of any
summary conviction, purporting to be signed by the clerk of the
Court or other officer having the custody of the records of the Court
before which the offender was tirst convicted, or to which .such
summary conviction was returned, or by the deputy of such clerk or
officer, shall. upon proof of the identity of the person of the offender,
be sufficient evidence of such conviction without proof of the .,igna-
ture or official character of the person appearing to have signed the
same. R.S.C., c. 174, s. 230.

695. Proof or conviction or a witness.-A witness may be ques-
tioned as to whether ie has been convicted of any oflence, and upon
being so questioned, if he either denies the fact or refuses to answer
the opposite party may prove such conviction ; and a certificate, as
provided in the next preceding section, shall, upon proof of the
identity of the witness as such convict, be sufficient evidence of his
conviction, without proof of the signature or the official character of
the person appearing to have signed the certificate. R.S.C., c. 174,s.231.

Section 5 of the Canada Evidence Act 1893 provides that no person shall be
excused from answering any question on the ground that his answer may tend
to criniinate hin ; but it also provides that no evidence so given shall he used
against such person in any criminal prosecution thereafter institutel against
him other than a prosecution for perjury in giving such evidence.

696. Proor or attested intrument.-It shall not be necessary to
prove by the attesting witness any instrument to the validity of
which attestation is not requisite ; and such instrument may be
proved by admission or otherwise a. if there had been no attesting
witness thereto. R.S.C., c. 174, s. 232.

697. Evidence at trial for cbild murder.-The trial of any woman
charged with the murder of any issue of her body, male or female.
which being born alive would, by law, be bastard, shall proceed and
be governed by such and tho like rdes of evidence and presumption
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as are by law used and allowed to take place in respect to other
trials for murder. R.S.C., c. 174, s. 227.

698. comparison of disputed writing with genuine.-Comparison
of a disputed writing with any writing proved to the satisfaction of
the court to be genuine shall be permitted'to be made by witnesses;
and such writings, and the evidence of witnesses respecting the same
may be submitted to the Court and Jury as evidence of the genuine-
ness or-otherwise of the writing in dispute. IRS.C., c. 174, s. 233.

699. »iserediting a party's own witness.-A party producing a
witness shall not be allowed to impeach bis credit by general evid-
ence of bad character, but if the witness, in the opinion of the court,
proves adverse, such party may contradict him by other evidence,
or, by leave of the court, may prove that the, witness made at other
times a statement inconsistent with bis present testimony ; but before
such last mentioned proof can be given the circumstances of the sup-
posed statement, sufficient to designate the particular occasion, shall
be mentioned to the wituess, and he shall be asked whether or not
he did make such statement. R.S.C.. c. 174, s. 234,

The word" ad'erse " in this Article means " hostile," and not merely ý' un-
favorable ". (1)

Where, on a trial for rape, a witness for the prosecution,-to whom the pro-
secutrix had, shortly after the commission of the alleged offence, made a com-
munication,-being asked on cross-examination as to the pàrticulars of such
communication, gave an answer different- from that which the prosecuting
counsel was instructed was the truth, it was held by Day, J., after consulting
Cave, J.), that the prosecuting counsel had the right, on re-examination to ask
the witness, under 28 & 29 Vdet. c. 18, sec. 3 (which is to the same effect as the
above Article 599), whether she had not at another time made a statement in-
consistent with her present testimony to a person named, and'also to call such
ierson to give evidence of the statement so made to him. (2)~ In that case the
prisoner's counsel objected that there was nothing in the character of the wit-
ness to show that she was hostile, and the report does not state whether the
learned judges considered her to be so.

700. Evidence of former written statem ente by witness. -pon
any trial a witness may be cross-examined as to previous statements
made by him 'n writing, or reduced to writing, relative to -the
subject-matter of the case, without such writing being shown to
him; but if it is intended to contradiet the witness by the writing
his attention must, before such contradictory proof can be given, be
called to those parts of the writing which are to be used for the
purpose of so contradicting him ; and the judge. at any time during
the trial, may require the production of the writing for bis inspec-
tion, and he may thoreupon. make' such use of it for the purposes of
the trial as ho thinks fit : Provided that a deposition of the
witness, purporting to have been taken before a justice on the
investigation of the charge and to be signed by the witness and the
justice, returned to and produced from the custody of the proper

(1) Grenough v. Eccles, C. B., N. S., 786 ; 28 L. J. (C.P.) 160.
(2) R. v. Little, 15 Cox, 319.
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officer, shall be presumed' prinâ facie to have been signed by the
witness. R.S.C., c. 174, s. 235.

This Article is a re-enactment of sec. 235, R.S.C., c. 174, and was originally
taken from sec. 5 of the Imperial statute 28 and 29 Vict. c. 18. Before the
passing of that Act the rule was that if a previous statement of a witness were
in writing, it was irregular to question him as to the contents of it,: vithout first
producing it, and, after asking him if it were his handwriting, putting it in
evidence; so that a witness could not be asked whether he did or did not state
a particular fact before the Magistrate, without first allowing him to read or
have read to hini his deposition; (1) and in the Queen's case it was held that in
cross-examination, a witness could not be asked if he had ever written a letter
or other writing to the. effect of so and so, but that he must lirst have been
shewn the letter or writing, and then if he admitted it to be his, it must have
been put in evidence; or that a portion of the letter or writing could have been
shewn to him- and he could then have been asked if he wrote it, but if he did
not admit it he could not be cross-examined upon ils contents ; and even if he
admitted it to be his Jetter or writing he could not have been questioned as to
whether such and such statements were contained in it, but the entire letter
must first have been put in evidence. (2)

The above rule, while it was in force, excluded one of the best tests by which
the memory and integrity of a witness can be tried. (3) It was abrogated by sec.
5 of 28 and 29 Vic., c. 18 ; so that, now, a witness may be cross-examinied either
as to his-statements before the Magistrate or as to any other previous statement
made by him in writing, without his deposition or the writing being shewn to
him; or the crossexamining counsel may, if he thinks lit, put the witness's
deposition in his hand for the purpose of cross-examining him upon it, without
reading it as part of the evidence of the cross-examining party, but the latter
will be bound by the answer of the witness, unless the deposition is put in to
contradict him ; and it is not admissible to state that the deposition does
contradict him unless it is so'put in. (4)

If the former declaration of the.witness were not in writing but merely by
parol you might, even before the 28 and 29 Vict., c. 18, s. 5, and still may cross-
examine him on the subject of it; and if he deny it you may call another witness
to prove it. (See Article 701 post.) So if a witness admit that, when before the
magistrates, he was cross-examined for the prisoner, and it appears that such
cross-examination is not returned with the depositions, he may and he might,
even before the enactnent above mentioned be questioned by the' prisoner's
tounsel as to the answers he gave. (5)

If it appear that a. statement of the witness before the magistrate, althoughi
written down by him, vas not read over to the witness, nor signed by him or
by the Magistrate, the witness rnay and he might even before the 28 and 29
Vic., c..18, s. 5, he cross-examined as to such statement, without producing the
writing. (6)

Witnesses for the prosecution were duly sevornand exaimined before the
Magistrate and cross-exainined by the prisoner; minutes thereof were duly
made by the Magistrate's clerk, and then sent to his oflice to be copied as draft
depositions. The witnesses attended there also. T., the copying clerk, while
copying the minutes, asked the witnesses some questions for the purpose of
making the depositions more correct, clear and complete, and inserted their
answers to such questions iri the depositions. The prisoner was not then

(1) R. v. Taylor, 8 C. & P. 726.
î2) The Queen's Case, 2 Brod. & B. 286, 288.
(3) Tayl. Ev. s. 1301.
(4) R. v. Riley, 4 F. & F. 964 ; R. v. Wright, 4 F. & F., 967.
(5) R. v. Edwards4 8 C. & P. 26 ; R. v. Curtis, 2 C. &)K. 763.
(6) R. v. Grifliths, 9 C. & P. 746; See Jeans v. Wheeldon, 2 M. & Rob. 486.
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present. The depositions thus. written were sent back to the Magistrate; and
the witnesses in. the presence of the prisoner, after being resworn, and after-
hearing the depositions read over to them and full opportunity for cross-
examination being given to the prisoner, signed them At the trial, a material
question was put to one of the witnesses as to something which he had said to
T., in answer to one of the questions so put'to him by T. It was held that such
answer formed no part of the depositions but was wholly independent of them,
and therefore that the question might be asked without putting in the
depositions. (1)

So, also, a witness may be cross-examined as to his statement before the
Grand Jury in the same case. (2)

If a witness, when examined inchief as to the occurrence of a fact, answer
that lie does not remember it, the counsel on the opposite side cannot give
evidence of a former declaration by the witness of the fact having, occurred
unless lie have in cross-examination questioned the witness as to such a
declaration; for the fact may have occurred and the witness have formerly
declared his knowledge of it, and yet he may not recollet it -at the time of his
examination. (3)

As a general rule a witness cannot be cross-examined as to any distinct
collateral fact. not relevant to the matter in issue, for the purpose of disproving
the truth of the expected answer. by other witnesses, in order to discredit the
whole of his testimony. 14)

As to variations hetween a witness's, deposition and his evidence at the trial,
Cockburn, C. J., recently said that he did not attach much importance to the
accordance between what a witness said at the irial and what lie was reported
in his deposition to have said before the Magistrate. Ie knew from his own
experience; how difficult it was to take down a witness's, exact words. A witness
expressed himself in a long sentence, the magisrate's clerk struck out a parti-
cular word, and with that omission it went down on the notes and was not the
whole sentence. The whole meaning of the sentence which the witness had
uttered might thereby be entirely altered. Too much importance ought not,
therefore, to be attached to such> variations, and if there was a substantial
agreement between the evidence at the preliminary enquiry and that adduced
at the trial that was sufficient. (5)

701. Proof of contradictory statements lby witness.-Ifa witness,
upon cross-examination as to a former statement made by him rela
tive to the subject-matter of the case. and inconsistent with his
present testimony, does not distinctly admit that he did make such
statement, proof may be given that he did in fact make it ; but before
such proof can be given the circumstances of the supposed state-
ment, sufficient to designate the particular occasion, shall be men-
tioned to the witness and he shall be asked whether or not he did
make such statement., R.S.C., c. 174, s. 236.

702. Evidence of a place being a eommon gaming house. - When
any cards, dice, balls, counters, tables or other instruments of gaming
used in playing any unlawful game are found in any house, rooin or
place suspected to be used as a common gaming-house, and entered
under a warrant or order issued under this Act, or about the person

(1) R. v. Christopher, 1 Don 536; 2 C. & K. 994, 995; 19 L. J. (M. C.) 101.
(2) R. v Gibson, C. & Mar. 672
(3) The Queen's case 2 Brod. & B. '92.
(4) Spentcdly v De Willott, î East, 108.
(5) R: v. Wainwright, 13 Cox, 171, 173.
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of any of those who are foind therein, it shall beprimafacie evidence,
on the trial oi a prosecution under section one hundred and ninety-
eight. that such house, room or place is used as a common gaming-
house, and that the persons found in the room or place where such
tables or instruments of gaming are found were playiny therein
aithough no play was actually going on in the presence of the chief
constable, deputy chief constable or other officer entering the saine
under a warrant or order issued under this Act, or in the presence
of those persons by whom he is accompanied as aforesaid. R.S.C.,
c. 158., s. 4.

For provisions as to search warrants,'see Article 575, p. 542, ante.

703. Other evidence thftt piace is a Common Gaming nlouse.-It

shall be primâ facieevidence in any prosecution for keeping a common
gaming-house under section one hundred and ninety-eight of this Act
that a house. room or place is used as a common gaming-house, and
that the persons found therein were untawfully playing therein-

(a.) if any constable or oflicer authorized to enter any house room
or place, is wilfully prevented from, -or obstructed or delayed in
etitering the same or any part thereof; or

(b.) if any such house, room or place is found fitted or provided
with any means or contrivance for unlawful gaming, or with any
means or contrivance for concealing, removing or destroying any
instruments of gaming. R.S.C., c. 158, s. 8.

By the wording of these Articles, 702 and 703, the provisions thereof are
expressly made applicable to prosecutions under Article 198, ante, for the in-
cdictable offence cf keeping a common gaming house, etc.,··but there* is no
mention therein, by express words. of prosecutions under Article 199, Onte, for
the non-indiciable oifence of playing or looking on ai play in a gaming house.
For instance, Article 702 provides that, on the trial of a prosecution under
Article 198, the fact of cards or other gaming instruments being found in a
suspected gaming house when entered under a search warrant shall be prima
facte evidence that it is a gaming house. it-then, however, goes on to say that
the same fact shall be prirma facie evidence. aiso that persons fouad in such
house were playing therein; and, therefore, although Article 199 is not expressly
mentioned, it may, with good reason, be contended.that prosecutions thereunder
are included, by necessary implication, and that, upon a summary trial of
persons prosecuted under Article 199 for playing or looking on at play in.a
gaming house, the fact of such persons being found- in a searched house when
gaming instruments are found therein should be admitted as prima facie evid-
ence that they were play ing in such house.

With regard to warrants to search houses suspected of being common gaming
houses, etc , Article 575 provides that such a warrant may be issued to the
chief-constable or depuly chief constable of any cily or lown ; and by clauses 4
and 5, it defines the expression 'chief constable " as including the chief ofpolice,
city marshal or other head of the police force of any cil y, lown or place, and
the expression , deputy chier-constable " as including the depuiy chief of police,
etc., of any city, town or place.

lt would appear, therefore, that such search warrants are only to beissued to
and executed by the head or deputy head of a police. force of a city, town,. or
place, (the word " place " being probably meant to include places under the
control of the head of a provincial or a county police force), and that, under the
terms of Article 575, they cannât be issued to or executed by, for instance, the
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high constable or deputy high constable of the district of Montreal, (who seemns
to be more of a head or chief bailiff of.the.Criminal Courts than a police oflicer)
nor by any other constable or oflicer unconnected with and not occupying the
position ofihead or deputy head of the police force of a city town or the head or
deputy head of a provincial or county police force.

But, quaere, suppose a constàble or other peace officer not occupying the
position of head or deputy head of a police force, were to receive and act
upon such a warrant, and to find, on entering the suspected prenises, a number
of gaming instruments and some persons engaged there in playing, would
he not have the right, (independently of any warrant), to apprehend such
persons, under the authority of clause 3 of Article 552, ante, which provides
that ANY PEAcE OFFIcER may arrest, willtout warrant, any one whom he finds
comnitting an offence against this Act ? Or, would the fact of such constable,
or peace officer not being theproper officer anthorized by Article 575,to receive
and act upon a warrant to. search a suspected gaming house debar% him from
making any valid arrest of persons found in the premises entered by him by
virtue of such a warrant?

A case somewhat in point has just arisen, in the city of Montreal. On the
14th October 1893, a warrant was issued, (under Article 575), by Police Magis-
trate Dugas to Deputy High C'nstable Bissonnette to search premises alleged to
be kept by one Maloney as a common gaming house. Under this warrant
Bissonnette with the assistance of several other oflicers entered the -premises
and found therein a number of gaming instruments consisting of cards, dice.
balls, counters,- roulette tables, card cutters or markers, etc., and live or six
persons seated at a gaming table. The officers seized and carried away the
gaming instruments together with several, thousand dollars in cash and they
apprehended Maloney and the five or six persons found in the premises On the
following Monday (16th October). Maloney was charged under article 198 with
the indictaile offence of keeping a gaming house and .udge Dugas, after fixing
a time for holding the preliminary investigation and after hearing special
evidence as to the nature of the articles seized, ordered the destruction of the
gaming instruments and the confiscation of the monies. With regard to the
persons found in the premises, they were brought before Police Magistrate
Desnoyers to be summarily tried under -article 199 with the non-indictable
offence of having been found playing in a common gaming house 'The counsel
for the defendants raised the objection that Bissonnettethe Deputy High Constable
was not such an officer as is authorized under Article 575 to receive anti execute
a warrant to search a suspected gaming house, inasmuch as he was only a
Deputy High Constable in connection with the Criminal Courts and not the head
or deputy head of any police force, but that the proper olficer to receive and
execute such a warrant was the Chief or Deputy Chief of the police force of the
City of Montreal, that the warrant and the entry thereunder of the premises in
question being illegal, the arrest made at the same time of the defendants was
aiso illegal and that therefore they could not be legally tried upon~ the charge
preferred against them.

Judge Desnoyers took a note of the objection, the defendants pleaded not
guilty, the trial was proceeded with, and at its close the Judge reserved his
decision until the 23rd Octoiber 1893, when he rendered judgment, against the
defendants inding them guilty of being found playing in a gaming house and
imposing a fine upon each. He held that whatever force there might be in the
objections raised by the defendants' counsel they were of no avail in the case
against the defendants, although they might be found to have some value in
that branch of the transaction which related to the case against Maloney, as the
keeper of the house, and in deciding that the defendants were regularly before
him, he relied'upon Articles 22, 24, 552, 557 and 843 and particularly upon Article
-Z4, " which," he said, - gives any private individual the righi of arresting without
warrant any person whom lie finds committing an offence," and Article 577
which (whien read in connection with Article 843) provides that when any person
accused of an offence is before a justice whether voluntarily or upon summons
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or after being apprehended with or wilhoui a warrant, thé Justice shall proceed
to enquire into the matters charged against such person. (1)

Sections 9 and 10 of R. S. C., chap. 158, (which are unrepealed), empower a
Police Magistrate to swear and examine, when brought before him, any ,persons
found in any gaming bouse entered and searched under the provisions of Article
575. These sections are as follows:

s The police magistrate, mayor or justice of the peace, before whom any
person is brought who bas been found in any house, room or place, entered in
pursuance of any warrant or order issued under this Act, may require any such
person to be examined on oath and to give evidence touching any unlawful
gaming in such house, room or place, or touching any act done for the purpose
of preventing, obstructing or delaying the entry into such bouse, room or place,
or any part thereof, of any constable or oflicer authorized as aforesaid ; and no
person so required to be examined as a witness shall be excused from being so
examined when brought before such police magistrate, mayor or justice. of the
peace, or from being so examined at any subsequent tiine by or before the police
magistrate or mayor or any justice of the peace, or by or before any court, on
any proceeding, or the trial of any indictment, information, action or suit in
anywise relating to such unlawful gaming or any such acts as aforesaid, or from
answering any question put to him touching the matters aforesaid, on -the ground
that his evidence will tend to criminate himself; and any such person so required
to be examined as a witness who refuses to make oath accordingly, or to answer
any such question, shall be subject to be dealt with in aIl respects as any person
appearing as a witness before any justice or Court in obedience to a summons or
subpæna and refusing, without lawful cause or excuse to be sworn or to give
evidence, may, by law, be dealt with ; but nothing in this section shall render
any offender, under the sixth section of this Act, liable on his trial to examina-
tion hereunder." (Sec. 9.)

t Every person so required to be examined as a witness, who, upon such
examination, makes true disclosure ; to the best of his knowledge. of aIl things
as to whiclh he is examined shall receive from the judge, justice of the peace,
magistrate, examiner or other judicial officer before whom such preceding is
had, a certificate in writing to that effect, and shall be freed from ail criminal
prosecutions and penal actions, and from ail penalties, forfeitures and punish-
ments to which he has become liable for anything done before that time in
respect of the matterb regarding which he bas been examined ; but such certi-
ficate shall not be effectual for the purpose aforesaid, unless it states that such
witness made a true disclosure in respect to ail things as to which he was
examined ; and any action, indictnent or proceedings pending or brought in
any court against such witness, in respect of any act of gaminz regarding which
he was so examined, shall be stayed, upon the production and proof of such
certilicate, and upon summary application to the court in which such action,
indictment or proceeding is pending, or any judge. thereof, or any judge of any
of the superior courts of any province." (Sec. 10.)

704. Evidence in cases or Gamng lu stoeks, etc. - Whenever, on
the trial of a person charged with making an agreement for the sale
or purchase of shares, goods, wares or merchandise in thé manner
set forth in section two hundred and one, it is established that the
person so charged has made or signed any such contract or agree-
ment of sale or purchase, or has acted, aided or abetted in the making
or signing thereof, the burden of proof of the bona fide intention Io
acquire or to sell such goods, wares or merchandise, or to-deliver or
receive delivery thereof, as the case may be, shall rest upon the
person so charged.

(1) R. v. Louis Aaron and others, Montreal Police Court, 23rd October 1893.
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705. Evidence in certain cases of Ubel. -(As amended by 56
Vic., c. 32.) In any criminal proceeding commenced or prose-
cuted for publishing any extract from, or abstract of, any paper con-
taining defanatory matter and which bas been published by, or under
the authority of, the Senate, House of Commons, or any Legislative
Council, Legi'slative Assembly or House of Assembly, «such paper
may be given in evidence, and it may be shown-that such extract or
abstract was published in good faith and without ill-will to the
person defamed, and if such is the opinion of the jury, a verdict of
not guilty shall be entered for the defendant. R.S.C., c. 163, s. 8.

706. Evidence in cases of polygamy, ete. - In the case of any
indictment under, section two hundred and seventyýeight (b), (c)
and (d), no averment or proof of the method in which the sexual
relationship charged was ent6red into, agreed to, or consented to,
shall be necessary in any .uch indictment, or upon the trial of the
person tfi'ereby charged ; nor shall it be necessary upon such trial to
prove carnal connection had or intended to be had between the
persons implicated. 53 V., c. 37, s. 11.

707. Evideuce of stealing ores or minerais.-In any prosecution,
proceeding or trial for stealing ores or minerals the possession, con-
trary to the provisions of any law in that behalf, or any smelted
gold or silver, or any gold-bearing quartz, or any unsmelted or other-
wise unmanufactured gold or silver, by any operative, workman or
labourer actively engaged in or on any mine, shall be primâ facie

o'êidence that the same has been stolen by him. R.S.C., c. 164, s. 30.

708. Evidence of stealing timber.-In any prosecution, proceed-
ing or trial for any offence under section three hundred and thirty-
eight a timber mark, duly registered under the provisions of the Act
respecting the Marking of Timber, on any timber, mast, spar, saw-log
or other description of lumber, shall be prima facie evidence that the
same is the property of the registered owner of such timber mark;
and possession by the offender, or by others in his employ or on his
behalf, of any such timber, mast, spar, saw-log or other description
of lumber so marked, shall, in all cases, throw upon the offender the
burden of proving that such timber, mast, spar, saw-log or other
description of lumber came lawfully into his possession, or into the
possession of such others in his employ or on bis behalf. R S.C.,
c. 174, s. 228.

- 709. Evidence in cases relating to public stores.-In any prose-
cution, proceeding or trial under sections three hundred and eighty-
five·to three hundred and eighty-nine inclusive for offences relating
to public stores proof that any soldier, seaman or marine was actually
doing duty in liei Majesty's service shall be prim4 facie evidence
that his enlistment, entry or enrolment has been regular.

2 If the person charged with the offence relating to public stores.
mentioned in article three bundred and eighty-seven was, at the
time at which the offence is charged to have been committed, in lIer
Majesty's service or employment, or a dealer in marine .stores, or a
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dealer in old metals, knowledge on his part that the stores to which
the charge relates bore the marks described in section three hundred
and. eighty-four shal be presumed until the .contrary is shown.
50-51 V., c. 45, s. 13.

710. Evidence in casen of fraudaient marks on merchandise.-In

any prosecution, proceeding or trial for any oifence under Part
XXXIII, relating to fraudulent marks on merchandise, if the offence
relates to imported goods evidence of the port of shipment shall be

prima facie evidence of the place or country in which the goods
were made or produced. 51 V., c. 41, s, 13.

2. Provided that in any prosecution for forging a trade mark the
burden of proof of the assent of the proprietoÉ shall lie on the
defendant.

711. Fuil offence charged.-Attempt proved.-When the complete
commission of the offence charged is not proved but the evidence
establishes an attempt to commit the offence, the accused may be
convicted of such attempt and punisbed accordingly. R.S.C., c. 174,
s, 183.

See Article 64 and comments and authorities, at pp. 40-42, ante, as to what
constitutes an attempt to commit a crime.

The provision contained in the above Article 711 was derived from sec. 9 of
the Imperial statute 14 and 15 Vict., c. 100, by which, after reciting that
offenders often escaped conviction by reason that such persons ought to have
been charged with attempting to commit offences, and not with the actual
commession thereof, it was enacted that, " if on the trial of any person charged
with any felony or misdemeanor it shall appear to the jury upon the evidence
that the defendant did not complete the offense charged but that he was guilty
only of an attempt to commit the same, such per.on shall not by reason thereof
be entitled to'be acquitted, but the Jury shall be at liberty to return as their
verdict that the defendantis not guilty of the felony or misdemeanor charged
in the said indictment; and no person so tried as herein lastly mentioned shall
be liable to be afterwards prosecuted for an attempt to commit the felony or
misdemeanor for which he was so tried." It was held that upon this clause the
defendant could only be convicted of the attempt to commit the'very offence
with which he was charged, (1) and that the jury could not convict of an
attempt which was made a felony by statute, but only of an attempt which was
a misdemeanor. (2) Where an indictment charged A. with rape and B. with
aiding him, and the Jury found A. guilty of attempt to commit rape and B. of
aiding in the attempt, it was contended that this findiug amounted to an
acquittal of B., as the case was not within sec. 9 of 14 and 15 Vict,, c. 10t, but
the objection was overruled, anid the conviction of B., for misdemeanor was
aflirmed. (3)

It was recently hield by the court ofQueen's Bench (Appeal Side at Montreal,
that a verdict of attempt to assault was not irregular. (4)

712. Attemptcharged.-ulloffence proved.-When an attempt to
commit an offence is charged but the evidence establishes the commis-

(1) B. v. McPherson, )ears & B. 197; 26 L. J. (M. C.) 134.
(2) R. v. Co.nnell. 6 Cox. 178.
(3) R. v. Hapgood, L. R., 1 C.C.R., 221 ; R. v. Wyatt, 39 L. J. (M. C.) 83,'S. C.
(4) Leblanc v.' R. (Dec. 1892), i Mon. Law. Dig. 433; 16 L N. 187.
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sion of the full offence, the accusedý shall not be entitled to be
acquitted, but the Jury may convict him of the attempt, unless the
court before which such trial is had thinks fit, in its discretion, to
discharge the Jury from giving any verdict upon such trial, and to
direct such peison to be indicted for the complete offence.

2. Provided that after a conviction for such attempt the accused
shall not be liable to be tried again for the offence which he was
charged with attempting to commit. R.S.C, c. 174, s. 184.

713. offence eharged-Part only proved.-Every count shall be
deemed divisible ; and if the commission of the offence charged, as
described in the enactment creating the offence or as charged in the
count, includes the commission of any other offence the person
accused may be convicted of atiy offence so included which is proved,
although the whole offence charged is not proved ; or he may be
convicted of an attempt to commit any offence so included.:

2. Provided, that on a count charging murder. if the evidence
proves manslaughter but dQes not prove murder, the Jury, may find
the accused no't guilty of murder but guilty of manslaughter, but
shall not on that count find the accused guilty of any other offence.

This Article follows the common law rule, (now considerably extended by the
abolition of the distinction between felonies and misdemeanors), under which it
is not necessary to prove, to the full extent laid, the offence charged in the
indictment, provided the facts actually proved constitute an offence punishable
bylaw, and for which the defendànt may by law be convicted on that indict-
ment. (1) Thus, where an offence at common law was subjected by statute to
a higher degree of punishment when committed under certain special circunis-
tances, if, upon an indictment under the statute; the prosecutor proved the
commission of the ,offence but failed to prove the special circumstances required
by the statute to augment the punishment, the defendant could be convicted of'
the common law offence. (2)

Under this rule, if upon an indictment for burglary and' stealing goods,
there be no burglary but only stealing proved, or if upon an indictment for
robbery there be proof of the stealing of the property but not that it was taken
from the person by violence or putting in fear, the prisoner may be convicted of
the simple theft. (3) .Indeed. upon an indictment for hurglary and steàling the
prisoner may be convicted either of burglary, of entering a dwelling-house in the
night with intent te commit an indictable offence therein, of househreaking, of
stealing in a dwelling-house to the amount of $25, (if the property stolen be
laid in the indictment to be of that value) or simply of theft, according to the
facts proved. (4)

Upon an indictment for assaulting and unlaivfully wouiding and ill-treating
the prosecutor and thpreby occasioning him actual bodily harm the defendant
may be convicted of a common assault. (5)

(1) R.v. Hollingberry, 4 B. & C. 330; R. v.-Hunt., 2 Camp. 583; R. v. Williams,
2 Camp. 246.

(2) 2 Hale, 191, 192.
(3) 2 Hale, 203.
(4) R. v. Compton, 3 C. & P. 418 ; R. v. Bullock, I Moo. C. C. 423 ; R. v.

Brookes. C & Mar. 543.
5) R. v. Oliver, Bell, 287;. 30 L. J. -(M. C.) 12; R. v. Yeadon, L. & C. 81; 31

L. J. (M. C.) 70.
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Upon an indictment charging that the defendant did unlawfully make an
assault in and upon a girl between the ages of ten and twelve and did then
unlawfully and carnally know and abuse her, etc., being the ordinary form of
an indictment for an offence against sec 51 (now repealed) of 24 and 25 Vict.,
c. 100, the defendant might have been convicted of a common assault. (1)

The defendant may also be convicted of a common assault upon an indict-
ment charging him with unlawfully wounding and with unlawfully inflicting
grievous bodily harm, although the word " assaull " is not used ii the indict-
ment. (2)

it was held on an indictnent for publishing a defamatory libel "knowing the
sane Io be false," (a misdemeanor punishable under sec. 4, of 6 and 7 Vict.,
c. 96) that the defendant miglit be convicted of merely publishing a defamatory
libel a misdemeanor punishable under sec. 5 of 6 and 7 Vic., c. 96. (3)

It has been held that, upon an indiptment for perjury, it is sulflcient if any
one of the assignments of perjury be proved. (4) And where upon the trial of an
indictment for perjury it apeared that the false oath, although taken before a
competent authority, was not taken in a judicial proceeding, it was held that
the defendant might be convicted of the common lav misdemeanor of taking a
false oath. (5)

Upon an indictment for conspiring to prevent wormen from continuing to
work, it is sullicient to prove a conspiracy to- prevent one workman from
working. (1)

Where an iudictment contains divisible averments, as, that the defendant
"forged and caused to be forged," proof of either averment willbe sufficient. (7)

Where two intentions are ascribed to one act,--as that a libel was published
with intent to defame A. B., and also to bring the administration of justice into
contempt, or, that an assault was committed on a female ,ith intent Io abuse
and Io carnally know her,-proof of either of the intenti6ns ascribed will be
suflicient. (8)

Where an information for libel charged that outrages had been committed in
and near the neighborbood of Nottingham, it was held that the averment was
divisible and that it was sufficient to prove that outrages had been committed
in either place. (9)

Upon a charge of stealing if any one of the articles enumerated in the indict-
ment be proved to have been stolen by the defendant it will be sufficient. (10)

Upon an indictment for extortion alleging that the defendant extorted twenty
shillings it was held sufficient to prove that he extorted one shilling. (11)

On a charge of obtaining money by false pretences proof of part of the
pretence alleged was held sufficient where the money was obtained upon that
part of the pretence which was proved. (12)

Where several are indicted for burglary and theft, one may be found guilty
of the burglary and stealing, and the others of the stealing only. (131

(1) R. v. Guthrie, L. R., I C. C. R., 241 ; 39 L J. (M. C.) 95.
12) R. v. Taylor, L. R., 1 C. C. R., 194 ; 38 L. J. (M. C.) 106.
(3) Boaler v. R., '21 Q. B. D., 284; 57 L. J. (M. C.) 85.
(4) R. v. Rhodes, 2 Ld. Rayn. 886.
(5) R. v. Hodgkiss, L. R., I C. C. R., 212 ; 39 L. J. (M.C.) 14.
t6) R. v. Bykerdike, 1 M. & R. 179.
(7) R. v. Middlehurst, I Burr. 400.
(8) R. v. Evans, 3 Stark, 35 ; R. v. Dawson, 3 Stark, 62.
(9) R. v. Sutton, 4 M. & Sel 532.

(10) 2 Hale, 302. See R. v. Ellins, R. & R. 188.
(1l) R. v. Burdett, I Ld. Raym. 149. Sec R. v. Carson, R. & R. 303.
<12) B. v. Hill, R. & R. 190.
(13) R. v. Butterworth, R. & R. 520.
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714. Oncharge ofrmurder,convictionmay beofconcealment ofbirth.
-If any person tried for the murder of any child is acquitted thereof
the Jury .by whose verdict such person is acquitted may find, in
case it so appears in evidence, that the child bad recently been born,
and that, such' person did, by some secret disposition of such child or
of the dead body of sueh chil<l, endeavour to conceal the birth thereof,
and thereupon the court may pass such sentence as if such person
had been conviefed upon an indictment for the concealment of birth.
R.S.C., c. 174, s. 188.

See Articles 239 and 240 and conments and authorities at p. p. 166, 167. ante.

71b. Trial of joint receivers.-lf, upon the trial of two or morc
persons indicted for jointly receiving any property, it is proved that
one or more of such persons separately received any part or parts of
such property, the Jury may convict. upon such indictment, such of
the said persons as are proved to have received any part or parts of
such property. R.S.C., c. 174, s. 200.

716. Proceýdin" against receivers.-W hen proceedings are taken
against any person for having received -goods knowing then to be
stolen, or for having in his possession stolen property, evidence may
be given, at any stage of the proceedings, that there was found in
the possession of such person other property stolen within the
preceding period of twelvé'months, and such evidence may be taken
inîto consideration for the purpose of proving that such person knew
the property which forms the subject of the proceedings taken
against him to be stolen : Provided, that not less than three davs'
notice in writing bas been given to the person accused that proof is
intended to be given of such other property, stolen within the
preceding period of twelve months, having been found in bis posses-
sion ; and such notice shall specify the nature or description of such
ot ber property, and the person from whom the saine was btolen.
R.S.C., c. 174, s. 203.

See Article 314 and comments and authorities at pp. 292-296, anite.

71.7. Proceedings against receivers after previons conviction.-
When proceedings are taken against any person for having received
goods knowing them to be stolen, or for having in bis possession
stolen property, :nd evidence bas been given that the stolen property
bas been found in bis possession, then if such person has, within live
years immediately preceding, been convicted of any offence involving
fraud* or dishonesty, evidence of such previous conviction may be
given at any stage of the proceedings, and may be taken into con.-i-
deration for the purpose of proving that the person accused huew
the property which was proved to be in bis possession to bave been
stolen : Provided, that not less than three days' notice in writing has
been given to the person accused that proof is intended to be given
of such previous conviction ; and it shall not be necessary, for die
purpo-es of this section, to charge in the indictment the previous
conviction of the person so accused. R.S.C., c. 174 s. 204.



718. Triaiforcoinageoffences.-Uponl the trial of any person
accused of any offence respecting the currency or coin, or against
the provisions of Part XXXV., no difference in the date or year, or
in any legend marked upon the lawful coin described in the indict-
ment, and the date or year or legend marked upon the false coin
cointerfeited to resemble or pass for such lawful coin, or upon any
die, plate, press, tool or instrument used, constructed, devised,
adapted or designed for the purpose of counterfeiting orimitating
aniy such lawful coin, shahll be considered a just or lawful cause or
reason for ,acquitting any-iuch 'person of such offence ; and it shall,
in any case, be sufficient to prove such general resemblance to the
lawful coin as will show an intention that the counterfeit should
pass for it. - RS C, c. 174, s. 205.

719. verdict in Case of iibeI.-On the trial ol any indictment or
information for the making or publishing of any defamatory libel, on
the plea of not guilty pleaded, the jury sworn to try the issue may
give a general verdict of guilty or not guilty upon the whole matter
put in issue upon such indictment or infbrmation, and shall not be
required or directed, by the court or judge before whom such indict-
ment or information is tried. to fiiid the defendant guilty nerely on
the proof of publication by such defendant of the paper charged to
be a defamatory libel, and of the sense ascribed to the sanue in such
indictment or· infornation ; but the court or judge before whom
such trial is had sball, according to the discretiori of such court or
judge, give the opinion and direction of such court or judge to the
jury on the matter in issue as in other criminal cases ; and the jury
may, on such issue, find a special verdict if they think fit so to do;
and the defendant, if found guilty, may move in arrest of judgment
on such grouid and iri such manner as he might have done before
the passing of this Act. R.S.C., c. 174, s. 152.

720. Inpounding documents.-~Whenever any instrument which
has been forged or fraudulently altered is admitted in evidence the
Court or the judge or person who admits the same may, at the
request of any person against whom.the same is admitted in evidence,
direct that the same shall bd impounded and be kept in the custody
of some officer of the Court or other proper person for such period
and' subject to. such conditions, as to the Court judge or person
admitting the same seems meet. R.S.C., c. 174, s. 208.

721. Destroying counterfeit coin.- If- any false or counterfeit
coin is produced on any trial for an offence against Part XXXV.,
the Court shall order the same to be cnt in pieces in open Court, or
in the presence of a justice of the peace, and then delivered to or for
the lawful owner thereof, if such owner claims' the same. R.S.C.,
c. 174, s. 209.

722. view.-On the trial of any person for an offence against
this Act, the court may, if it appears expedient for the ends of
justice, at any time after the Jurors have been sworn to try the case
and b fore they give their verdict, direct that the Jury shall have a

VIEFw. 6,53
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view of any place, thing or person, and shall give directions as to
the manner in which, and the persons by whom, the place, thing or
person shall be shown to such Jurors, and may for that purpose
adjourn the trial and the costs occasioned ·thereby shall be in the
discretion of the court. R.S.C., c. 174, s. 171.

2. When such view is ordered, the court shall give such directions
as seem requisite for the purpose of preventing undue communication
with such Jurors : Provided that no breach of any such directions
shall affect the validity of the proceedings. R.S.C., c. 174, s. 11l.

As clause 2 of this Article provides that no breach of any directions given _y
the Court to prevent undue communications with the Jurors shall affect the
validity of the proceedings, it is difficult to say what would be the consequence
of any communications being irregularly made with the Jurors in the course of
taking a view. In England it is competent for the judge to permit the Jury to
view the locus in quo at any time during the trial ; but it is said to be question-
able there whether if any evidence be given irregularly to the Jury at such view
that fact is ground. for a case for the consideration of the Court for Crown Cases
Reserved, or is matter to be placed upon the record and the subject of a .writ of
error, or merely furnished ground for an application to the Home Secretary for
remission of tle sentence. (1)

Where upon an indictnent for ulawfully displacing a railway switch a
prisonerwastried without a Jury by a County Court Judge, exercisingjurisdiction
under the ' Speedy Trials Act," and afer hearing the evidence and the addresses
of counsel, the judge reserved his decision, and, then, before giving it, having
occasion to pass the place, he examiriod the switch in question, neither the
prisoner nor any one on his behalf being present, and the prisoner was found
guilty ;-it was held that there was no authority for the judge taking a ý view"
of the place and that even if he had the right to take the view, the manner of
his taking it, without the presence of the prisoner or of any one on his behalf,
was unwarranted; and, further, that the question whether the judge had the
right to take a view was a question of law arising on the trial and was a proper
question to reserve under R.S.C., c. 174, sec. 259. (2)

723, variance and amenament.-If on the trial of any indiet-
ment there appears to be a variance between the evidence given and
the charge in any count in the indictment, either as found or as
amended, or as it would have been if amended in conformity with
any particular supplied as provided in sections six hundred and
fifteen and six hundred and seventeen, the Court before which the
case is tried may, if of opinion that the accused has not been misled
or prejudiced in his defence by. such variance, amend the indictment
or any count in it or any such particular so as to make it con-,
formable with the proof.

2. If it appears that the indictment has been preferred under some
other Act of Parliament instead of under this Act, or under this
instead of under some other Act, or that there is in the indictment,
or in any count in it, an omission to state or a defective staternent of
anything requisite to constitute the offence, or an, omission to nega-
tive any exception which ouglit to have been negatived, but that the
matter omitted is proved by the evidence, the Court before which

(1) R. V. Martin, L. R., t C. C. R., 378; 41 L. J. (M. C.) 113.
(2) Rv. Petrie, 20 Ont. Rep. 317.
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the trial takes place, if of opinion that the accused has not been
misled or prejudiced in his defence by such error or omission, shal
amend the indictment or count as may be necessary.

3. The trial in either of these cases may then proceed in all
respects as if the indictment or count had been originally framed as
amended: Provided that if the Court is of opinion that the accused
has been misled or prejudiced in bis defence by any such variance,
error, omission or defective statement, but that the effeet of such
nisleading or prejudice might be removed by adjourning or post-
poning the trial, the Court, may, in its discretion make the amendment
and adjourn the trial to a future day in the same sittings, or discharge
the Jury and postpone the trial to the next sittings of the Court, on
such terms as it thinks just.

4. In determining whether the accused bas been misled or preju-
diced in bis defence, the Court which bas to determine the question
shall consider the contents of the depositions, as well as the other
circumstances of the case.

5. Provided that the propriety of making or refusing to make
any such amendment shall be deemed a question for the Court, and
that the decision of the Court upon it may be reserved for the Court
of Appeal, or may be brought before the Court of Appeal like any
other decision on a point of law. R.S.C., c. 174, ss. 237, 238, 239.

The first paragraph of this Article is based upon sec. 1, of the Imperial statute
14 and 15 Vict., c. 100, giving power to amend variances between the statement,

as contained in the indictment. of matters of description, etc., and the evidence
offered in proof of such matters ; but the Imperial statute not only makes the
right to amend dependent upon the variance being such as cannot in the
opinion of the Court, prejudice the defendant in bis defence, but also dependent
upon its being such as the Court considers is not malerial Io the merils of the
case. The power of amendment given by the first paragraph of the above Article
seems, therefore, to bc broader than that given by the English statute ; and
clause 2 of the above Article goes still further by enacting that the Court may
amend omissions or defective statements of anything requisite to constitute the
olfence, etc., provided the matter omitted be proved by the evidence ; and clause
3 provides that, even, if the defendant has in the opinion of the Court, been
misled or prejudiced in his defence, by any such variance, error, omission, or
defective statement, the Court may make the amendment, and adjourn or post-
pone the trial.

It seems that the amendment may be made after the prisoner's counsel has
addressed thejury; (1) but that it must be made before the verdict is rendered. (2)

It was held, under the English statute, that where an aniendment had once
been made there was no power of amending the amendient or of reverting
to the indictment as it originally stood and that the case must have been
decided upon the indictment in its amended form. (3) But it will be seen that,

.under the first paragraph of the above Article 723, either the indictment as
found or as amended, or any particular supplied under Articles 15 and 617,
may now be amended so as to make a variance conformable with the proof.

11) R. v. Fullarton, 6 Cox.
12) R. v. Frost, Dears. 474 ; 24 L. J. (M. C.) 116 ; R*. v. Larkin, Dears. 365

23 L. J. (M. C.) 125.
(3) B. v. Barnes. L. R., 1 C. C. R., 45 ; 35 L. J. (M. C.) 204 ;H. v. Pritchard,

L. & C. 34 ; 30 L. J. (M. C.) 169 R. v. Webster, L. & C., 77.
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It has been held under the Imperial statute that an indictment might be
amended by striking out an erroneous and unnecessary statemént of the time
of the passing of an Act of parliament'referred tô in it; (1) that'an indictment
for the obstruction of a footway might he' amepded so as to correct a misdes-
cription of one of the termini of the footway; (2) that in an indictment for night
poaching an amendement might be made so as to eorrect a misdescription of the
occupation of the field; (3) that an amendment might aiso be made where the
ownership of stolen property was wrongly described; (4) or in order to correct
a wrong description of the stolen property itself, as where the statement in the
indictment was that the prisoner stole nineteen shillings and sixpence, whereas
the proof shewed that she stole a sovereîgn. (5) And where an indictment for
perjury alleged that the perjury was committed on a trial for burning a barn
whereas the proof was that the trial was for firing a slack, the indictment was
allowed t. be amended. t6) So, also, where an-indictment charged the prisoner
with intent to kil! and murder A. W., an infant, and the prosecution failed to
prove that the child had ever borne such a naine the indictment was allowed
to be amended by striking out the name, and describing the child as ' a certain
female child whose name is to the Jurors unknown. (7)

Where in an in-lictment for perjury before justices. thejustices were described
as being justices for the county and the evidence shewed that they were borough
justices only, this was held a proper subject for amendment. (8)

See comments under Article 629 at pp 59 1 and 592, anle.

Sée Articles 733 and 734 posl, as to motions in arrest of judgment.

* As to reserving questions of law sec Article 743, post.

724. Ameiidment to be endorsed on record.-In case an order for
amendment as provided for in the next preceding section is made it
shall be endorsed on the record ; and all other rolls and proceedings
connected therewith shall be amended accordingly by the proper
officer and filed with the indictment, among the proper records of
the court.. H.S.C., c. 174, s. 240..

725. Form of formal record in case of an amendnent. - If it be-
comes necessary to draw up a formal record in any case in which
an amendment has been made as aforesaid, such record shall be drawn
up in the fbrm in which the indictment remained after the amend-
ment was made, without taking any notice of the fact of such amend-
ment having been made. R S.C., c. 174, s. 243.

726.. Forni of record of conviction or a'quittal. - In making up
the record of any conviction or acquittal on any indictment, it shall
be sufficient to copy the indictment with the plea pleaded thereto,
without any formal caption or heading; and the statement of the
arraignment apd the proceedings subsequent thereto shall be entcred
of record in the same manner as. before the passing of this Act
subject to any such alterations in the forms of such entry as are

(1) R. v. Westley, Bell, 193; 29 L. J. (M. C.) 35.
(2) R. v. Sturge, 3 E. & B. 374; 23 L. J. (M. C.) 172.
(3) R. v. Sutton, 13 Cox, 648.
(4) R. v. Vincent, 2 Den. 464; 21 L. J. (f\. C.) 109 : R. v. Marks. 10 Cox, 367.
(5) R. v. Gunble, L. R., 2 C.C.R., 1; 42 L. J, (M. C.) 68.
(6) Ji. v. Neville, 6 Cox, 69.
(7) R. v. Welton, 9 Cox, 297.
(8) R. v. Western, L. R., 1 C.C.R., 122; 37 L. J. (M. C.) 81.
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from time to time, prescribed by any rule or rules of the superior
courts of criminal .jurisdiction respectiv ely,--which rules shall also
apply to such inferior courts of criminal jurisdiction as are therein
designated. R.S.C., c. 174, s. 244.

See conuments at p. 668, posi, as to form of Crowni Book suggested by the Hoyal
Commisioners 2

727. Jury retlring to consider %erdiet.-If the Jury retire to
consider their verdict they shall be kept under the ch~arge of an
officer of the court in some private place, and no person other than
the oñicer of the court who bas charge oftbem shall be permitted to
speak or to communicate in any way with any of the Jury without
the leave of the court.

2. Disobedience to the directions of this section shall not atfect the.
validity of the proceedings : Provided that if such disobedience is
discovered before the verdict of the Jury is returned, the Court, if it
is of opinion that such disobedience has produced su bstantial misehief,
may discharge the Jury and direct a new Jury to be sworn or
empanelled during the titting of the jourt, or postpone the trial on
such terms as justice may require. .

72S. Jury anable to agree may.. e discnar;;ed.-I f the Court is
satisfied that the Jury are unabledo agree upon their verdict, and
that further detention would be useless, it may in its discretion
diseharge them and direct a new Jury to be empanelled during the
the sittings of the Court, or nay postpone the trial on such terms as
justice may require.

2. It shall not be lawful for any court .to review the exercise of
this discretion.

In former times the Jury on retiring to consider their verdict wcre placed in
cbarge of an officer sworn to keep them " without nicat. drink, or tire, candle-
light only excepted, and to suffer none to speak to then nor to speak to then,
himself, vithout leave of the court, except only to ask them whether they were
agreed ;" il) and, if, before giving their verdict the Jury vere to pat or drink,
they were subject to be fined. (2) The law on the subject was changed hy the
lmperial statute :3 and 34 Vict., c. 77, sec 23, so as to allow to a Jury the use
of a lire when out of Court and to be supplied at the discretion of the Court with
refreshnents. By sec. 21 of 53 Vie., c. 37, iDom ) it was provided that Jurors
night in the discretion of the Court be allowed the use of fire anl be alse

alloved reasonable refreshment; and Article 674, ante, now provides that Jurors
after being sworn shal be allowed, at any time before verdict, the use of lire
and light, when out of Court, and that they shall also be allowed reasonable*
refreshment.

It used to be said that in the case of a trial at the Assizes, the Jury, if they
did not agree before the Judges departed the couintv, mighb be carried vith tlem
to the borders of the county, or, according to some authorities, from place to
place throuigh the'eircuit until they were unanimots. (3) If this was ever the
law, it has long since ceased to bc so. (4) It was said also to be at one time
a general rule of law, that a Jury sworn and charged in case of life or member
could not be discharged by the Court or any other, but that they ought to give

(1) 2 Hale, 296.
(2) I Inst., 227.
(.q 2 Ilale, 297; Bac. Abr., Juries G.) ; I Vent. 97.
(4) Winsor v. R , L. R., I Q. B. 326; 3. J. (M. C.) 121.
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their verdict." (1) This doctrine, however, which if taken, literallv, seemed to
comniand the confinement of the Jury till death, if they did not agree, seeins to
have been too broadly stated by Lord Coke, and it was denied to be law in
Ferrar's Case, (2) and it appears to have been long donsidered as established la-
that, as expresýly declared by the above Article, 728, that a Jury sworn and
charged in any case may be discharged, if the Court is satisfied ithat they are
unable to agree upon their verdict, (3)

The Judge alone is to-deciteupon the existence of thenecessity of discharging
the Jury without agreeing upon their verdict. Thus were the Jury on a trihi
at the Assizes, for murder were locked up from the middle of the day unil the
folloNwing morning, and then, on their being sent for into court, stated that it
was impossible for them to agree, whereupon the judge discharged them, it was
held that lie was warranted by la\w in doing so. (4)

Where a material and necessary witness for the prosecution refused to an swer
a question put to him, and although informed by the Judge that he was bound
to do so, persisted in such refusal, and was thereupon adjudged guilty of
contempt of court and fined and imprisoned, the Judge, on the application of the
Counsel for the prosecution, and against the will of the defendant, discharged
the Jury. The course pursued by Mr. Justice Hill in this case was afterwaids
questioned in the Court of Queen's Bench,,and although it did not becormle
necessary to give judgment upon its propriety, Blackburn, J., expressed an
opinion that it was right, which opinion seems to have been shared by Cockburn,
C. J. 15)

The exercise of the Judge's discretion in discharging a Jury unable to agree
upon their verdict is now expressly declared by clause 2 Article 728, to be not
subject to review by anr Court.

729. Proeeedings on sunday.-The taking of the verdict of the
Jury or other proceeding of the court shall not be invalid by reason
of its happening on Sunday.

See Remarks of the English Commissioners, upon this provision, at p. p. 619
an d 620, and the case of Winsor v. R., there cited.

730. suspenston of sentence or death on pregnant woman.-If sein-
tence of death is passed upon any woman she may move in arrest of
execution on the ground that she is pregnant. If such a motion is
made the Court shall direct one or more registered medical practi-
tioners to be sworn to examine the woman in some private Place;
either together or successively, and to inquire whether'she is with
child of a quick child or not. -If upon the report of any of them it
appears to. the Court that she is so with child execution shall be
arrested till she is delivered of a child, or until it is no longer possible
in the course of nature that she should be so delivered.

731. Jury de ventre inspiciendo aboisbed.-After the commen-
cement of this Act, no Jury de ventre inspiciendo shall be emp.anelled
or sworn.

The oaths neretofore in use and taken by the 'fore niatron and matrons of a

(1) Co Litt. 227 (b). See, also, 3 Inst. 10,; Fost. '29-39.
>2> Ferrar's Case, Sir T. Raym. 84.
(3) Winsor v. R.,L.R. Q. B., 289; R.'v. Shields, 28 St. Tr. 414; I. v. Cobibett,

3 Burn's J., (30 Ed.), 98.
(4) Il: v. Newton. 13 Q. B., 716: I8 L, J. tM. C.) 20 1.
(5) R v. Charlesworth, 2 F. & F. 326; 1 B. & S. 460; 31' L. J. (M. C. .
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Jury of matrons may be altered and administered, to medical practitioners ap-
pointed under Article 730, in the following forrn:-

"You and each of you swear that you will examine and search
the prisoner at the bai- and enquire and ascertain whether she be
with child of a quick child and a true report thereof make accordin g
to your skill and understanding.-So help you God."

See comments at p. 192, anle, as to the different stages of pregnancy.

732. Stay of proceedings.-The Attorney-General may, at any
time after an indictment has been found against any person for any
offence, and before judgment is given thereon, direct the officer of
the court to make on the record an entry that the proceedings are
stayed by bis direction, and on such entry being made ail such
proceedings shall be stayed accordingly.

2. The Attorney-General may delegate such power i n any particuhr
court to any counsel nominated by bim.

This power of the Attorney General to stay proceedings was formerly exercised
by entering a nolle prosequi. As to the occasions on which it has been usual
to enter a nolle prosequi, see Archbold's Cr. Pl. and Ev. 21 Ed. p p. 1t9-121.

733. Notion in arrest of ingment.-If the jury fifid the accused
guilty, or if the accused pleads guilty, the judge presiding at the
triai shall ask him whether he bas anything to say why sentenee
should not be passed upon him according to law : but the omission
so to ask shall have no effect on the validity of the prôceedings,

2. The accused may at any time before sentence move in arrest of
judgment on the ground that the indictment does not (after any
amendment which the Court is willing to and bas power to make)
stute any indictable offence.

3. The Court may in its discretion either hear and determine the
mâtter during the sane sittings or reserve the matter for the Court
of Appeal as herein provided. If the Court decides in favour of the
accuped, he shall be discharged from that indictment. -If no suòh
motion is made, or if the court decides against the accused upoi such
motion, the Court may sentence the accused during the sittings of the
Court, or the Court may in its discretion discharge him on bis own
reéôgnizance, or on that of such sureties as the court thinks fit, or
both, to appear and ieceivejudgment at some future Court or when
called upon. If sentence is not passed during the sitting, thé judge of
any superior court before which the person so convicted afterwards
appears or is brought, or if he was convicted before a court of
general or quarter sessions, the court of general or quaiter sessions
at a subsequent sitting may pass sentence upon him or direct him tÔ
be diseharged.

4. When any sentence is passed upon any person after a trial had
under an order for changing the, place of trial, the Court may in its
discretion, cither direct the sentence to be carried out at the place
where the trial was had or order the person sentenced o be removed,
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to the place where his trial would have been had but for such order,
so that the sentence may be there carried out.

See conments under Article 629 at p. p. 591, 592, ante, and see Article 723,
and comments at p. 654, anle. See also Article 745, post, as to reserving ques-
tions of law.

734. .iudgment not to be arrested for formai defects.- Judgment,
afier verdict upon an indictment for any offence against this Act,
shall not be stayed or reversed for want of a similiter,-nor by reason
that the jury :procèss has been awarded to a wrong officer, upon an
insufficient suggestion,-nor for any misnomer or misdescription of
the officer returning such process, or of any of the jurors,-nor
because any person has served upon the jury who was not returned
as a juror by the sheriff or- other officer ; and. where the offence
charged is an èoffence created by any statute, or subjected to a
greater degree of punishment by any statute, the indictment shall,
after verdict, be held sufficient, if it describes the offencein the words
of ihe;statute creating the offence, or prescribing the punishment,
although they are disjunctively stated or appear to include more
than one offence, or otherwise. R.S.C., c. 174, s. 246.

See Article 629 and comments at pp. 591, 592, ante, also Article 723, ante.

735. Verdietnottobeimpeached for certain Omissions as to urors.
(As Amended by 51 Vic., c. 32.)-No omission to observe the directions
contained in any Act as. respects the qualification, selection, balloting
or distribution of Jurors, the preparation ofthe jurors' book, the select-
ing of jury lists, the drafting panels from the jury lists or the striking
of special juries, shall be a ground for impeaching any verdict, or
shall be allowed for error upon any appeal to be brought upon any
judgment rendered in any criminal case. R.S.C., c. 174, s. 247.

736. insani1y of aecused at time of offence.-Whenever it is given
in evidence upon the trial of any person charged with any indictable
offence, that such person was insane at the time of the commission
of such, offence, and such person is .acquitted, the jury shall be re-
quired to find, specially, whether such person was insane at the time
of the commission of such offence, and to declare whether he is ac-
quittèd by it on account of such insanity ; and if it finds that such
person was insane at the tiie of committing such offence, the Court
before which such trial is had, shall order such person to be kept in
strict custody in such place and in such manner as to the Court
seems fit, until the pleasure of the Lieutenant-Governor is known.

See Article 1!, and comments, at pp. 9-12, on Insanity. Sec also con-
ments under Article 657, p. 617, ante.

737. Insanity of accused on arraignment or trial. -If ut any
time after the indictment is found, and before the verdict is given, it
appears to the Court that there is sufficient reason to doubt whether
the accused is then, on account of insanity, capable of conducting his
defence, the Court May direct that an issue shall be tried whether the
accused is or is not then on account of insanity unfit to take his trial.
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2. If such issue is directed before the accused is given in charge to
a Jury for trial on the indictment, such issue shall be tried by any
twelve Jurors. If such issue is directed after the aceused has been
given in charge to a Jury for trial on theindictinent, such Jury shall
be sworn to try this is.sue in addition to that on which they are
already sworn.

3. If the verdict on this issue is that the aecused is not then unfit
to take his trial the arraignment or the trial shall proceed as if no
such issue had been directed. If the verdict is that he is untit on
account of insanity the Court shail order the aeused to be kept in
custoty till the pleasure of the Lieutenant-Governor of the provine
shall be known, and any plea pleaded shall be set aside and the Jury
shall be discharged.

4. No such proceeding shall prevent the accused being afterwards
tried on such indictment. RS.C., c. 174, ss. 252 and 255.

As insanity is matter of defence, a Grand Jury have no authority by law to
ignore a bill upon the ground that the prisoner is insane. It is their duty to
find the bill, and then the Court, either on arraignient or trial, may ordcr theç
prisoner's detention during the Queen's pleasure. (1)

The form of oath to be administered to the Jury to try whether a prisoner
refusing to plead be insane or not is as follows:-

"Yon shall diligently enquire and true presertnent make for and on hehalf
of our Sovereign Lady the Queen whether A. B., the defendant whe stands here
indicted for an indictable offence be insane or not, and a truc verdict give ac-
cording to the best of your understanding -So help you God.

In the case of B, v. Goode, where the prisoner was tried for using seditious
language against the Queen, in her presence. it was held that the Jury might
form their own opinion of the state of the prisoner's mind when arraigned,
fron his demeanor during the inquest, without any evidence being given on the
subject; but under ordinary circumstances it is uîsual lor the Judges to require
some evidence as to the prisoner's then state of mind. (2>

73S. Custody of persons formerly acquitted for insanity.-If any
person before the passing of this Act, whether before or after the
first day of July, one thousand eight hundred and sixty-seven, was
acquitted of any sueh offence on the ground of insanity at the time
of the commission thereof, and has been detained in custody as a
dangerous person by order of the Court before which such person
was tried, and still remains in custody, the Lieutenant-Governor may
mîake a like order for the safe eustody of' such person during plea-
sure. R.S.C., e. 174, s. 254.

739. Insanity or person to be diseharged for wvant of prosecutiou.-
If any persou charged with an offenuce is brought before any Court
to be discharged for want of prosecution, and such person appears
to be insane, the Court shall order a Jury to be'empanelled to try the
sanity of such pJerson,.and if the Jury so empanelled finds him insane,
the Court shall order such person to be kept in strict custody, in

(1) i. v. Hodges, 8 C & P. 195.
R4 R. v. Goede, 7 A. & E. 536.
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such place and in such manner as to the Court seems fit, until the
pleastire of the Lieutenant-Governoi is known. R.S C., c. 174,s. 25<.

740. Custody of insane person.--In all cases of insanity so found,
the Lieutenant-Governor may inake an order for the safe custody of
the person so found to be insane, in sueh place and in sucli manner
as to him seems fit. R.S.C., c. 174, ss. 253 and 257.

741, insanity or person Imprisone.-The Lieutenant-Governor,
upon such evidence of the insanity of any person imprisoned in ai
prison other than a penitentiary for an offence, or imprisoned for
safe custody charged with an offence, or imprisoned for not finding
bail for good-behaviour or to keep the peace, as the Lieutenant-
Governor considers sufficient, may order the removal of such insane
person to a place of safe keeping ; and sueh person shall remain
there, or in such other place of safe keeping, as the Lieutenant-
Governor from time to time orders, until his complete or partial
recovery is certified to the satisfaction of the Lieutenant-Governor.
who may thei. order such insane person back to imprisonmont, it
thon liable thereto, or otherwise to be discharged. R.S.C., c. 174,
s. 258.

FORMS UNDER PART LI.

FROM SCHEDLMLE ONE.

KK.-(Section 666.)

CHALLENGE TO ARRAY.

Canada,
Province of ,
County of .

The Queen The said A. B., who prosecutes for our Lady the Queen
v (or the said C. D., as the case may be) challenges tho

C. D. ) array of the panel on the ground that it was returned
by X. Y.. sheriff of the county of (or E. F., deputy of X. Y..
sheriff of the county of , as the case may be) ,and that the
said X. Y. (or E. F, as the case may be) was guilty of partiality (or
fraud, or wilful imisconduct) (1) on returning said panel.

(1) Particulars should be given shcwing in wliat respect the Sheritf or Deputy
Sherifl'was partial or in what his alleged fraud or wilful misconduct consists.
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LL.-(Sect(ion G68.)

CHALLENGE T POLL.

Canada,
Province of.
County of

The Queen The said A. B., who proSecutes, etc. (or the said C. D..
v as the case nay be) challenges G. Il., on the ground that

C. D. his name docs not appear in the panel, (or "that he is
not indifferent between the Queen and the said C. D.," (1) or" tiiat he
was convicted and sentenced to ' death ' or » penal servitude,' or im-
prisonnent with hard labour,' or 'exceeding tweh-e nonths,' " or

that lie is disqualified as an alien.-

P A RT LII.

APPEA L.

On this subject the English Commissioners made the following report:

"The procedure, under the existing law, subsequent to a trial, and
in the nature of an appeal, may be arranged under three separate
heads. These are, first, proceedings in error; secondly, cases for the
Court of Crown Cases reserved ; thirdly, motions for a new trial."

Error.-" PROCEEDINGS IN ERROR are proceedings by .which the
Queen's Bench Division of the High Court is called upon to reverse a
jadgment on the ground that errorappears on the record,-a w-rit of
error being granted only on the Attorney General's fiat. An appeal
lies ultimately to the House of Lords. The record, however, is so
drawn up that many matters by which a prisoner might be pre-
judiced,-indeed, the. matters by which he is most likely to be
prejudiced, would not appear upon it ; for instance, the improper
reception or rejection of evidence, or a misdirection by- the judge
would not appear upon the record' This remedy, therefore, applies
only to questiens of law, and only to that very small number of
legal questions which concern the regularity of the proceedings
themselves, e. g., an alleged irregularity in empanelling the Jury,
(Mansel v. R.), (2) or in discharging a Jury (Winsor v. R.), (3) or
a defect appearing upon the face of the indictment (Bradlaugh v. R.)
(4). The result is that the remedy by writ of error is confined to a

(1) Particulars should be given here shewing in what respect the Juror is
un-indifferent.

.(2) Mansell v. R., 8 E. & B. 54 ; Dears. & B. 375; 27 L. J. (3M. C.) 4.
(31 Winsor- v 1t, L. R., 1 Q. B. 377; 3> L. J. (M. C.) 121.
(4) Bradlaugli v. R., 3 Q. B. D. 607.
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very small number of cases of rare occurrence. It must be added
that the procedure in writs of error is extremely technical. It is
necessary, in such cases to draw up the record, and this is an extre-
mely formal and prolix document, though the materials from which
it is compiled are simply short notes in a rough minute book kept by
the officer of the Court. When the record is drawn up the Còurt of
Appeal cannot look beyond it, but is tied down to the matters
expressly entered in it. The proceedings on special verdicts and
demurrersto evidence have practically fallen into disuse.

Reserved case.-" The second' mode in which proceedings in the
nature of an appeal may be taken, is upon a C AsE STATED by the judge
for the Court for CRowN CASES RESERVED. Up to the year 1848 it was
the practice if any question of law which would not appear on the
record arose at a criminal trial at the Assizes, for the judge who tried
the case to state the point for the opinion of all the judges, by whom
it was afterwards considered and determined, no reasons for the deter-
mination being given. If the judges thought that the conviction was
wrong, the person convicted was pardoned. There was no mode of
reserving cases which arose at the Quarter Sessions. By Il and 12
Vict., c. 78, a Court for Crown Cases Reserved was instituted, coin-
posed of the judges of the three common'law Courts or any five of
them, a Chief Justice or the Lord Chief Baron being one. Upon the
construction of the Act it bas been considered that if a differance of
opinion occurs between the five judges, the minority are not bound
by the majority, but the matter nust be referred to the whole body,
-a course which is on many obvious grounds inconvenient. The
existing power of appeal on a point reserved, is only on behalf of the
accused. The consequence is that the judge cannot reserve a question
unless he rules it against the accused, notwithstanding his own
opinion may be that though the point is doubtful it should be decided
in favor of the accused ; and if ultinately it is determined that there
has been an improper ruling against the accused, on some point of
perhaps very little importance, or that some evidence, perhaps of
little weight bas been improperly received or rejected, the Court of
Appeal must avoid the conviction and bas no power to grant a, new
trial Thie procedure is, however, extremely simple and free from
tecbnicality. No record is drawn up, and the Judge who reserves
the point statés a case in simple language.

xew rria1.- The third proceeding in the nature of an appeal is a
Motion for a NEw TRIAL.. This is confined to cases which have either
originated in or have been rémoved into the Queen's Bench Division,
and as it seems (R.v. Bertrand, (1), disapproving of R. vScai ffe), (2),
to cases of misdemeanour. A defendant who bas been convicted may
move for a new trial in these cases as in a civil case, biuk the decision
of the Queen's Bench Division is final.

" It seems to us that in order to form a complete system these
various forms of proceeding ought to be combined For this purpose

(1) R. v. Bertrand, L. R., 1 Priv. Coun. 520.
(2) R. v. Scailfe, 2 Den. 281 ; 20 L. J. (M. C.) 229 ; 17 Q. B. 238.
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we propose in the first place to constitute a single Court of Criminal
Appeal closely resembling the Court for Crown Cases Reserved, but
with two important differences. We propose that, as in other courts,
the minority should be bound by the majority. A Court composed
of fifteen judges is inconveniently large. lion a point of importance
a Court of five should be divided it might be desirable thata further
appeal should be possible. We accordingly propose that the Court
should have power to permit an appeal to the House of Lôrds.

"We do not interfere with the present practice as to trials in the
Queen's Bench Division, and we propose that in the case of such
trials, the Queen's Bench Division should be the Court of Appeal,
and that it should have power to give leave to appeal to the Bouse
of Lords. (1)

" As to the power to appeal and the cases in which an appeal
should lie tho draft code proposes to make censiderable changes in
the existing law as regards both matter of law and matter of fact.
With regard to matter of law, the Judge has at present absolute dis-
cretion'as to reserving or not reserving questions which arise at the
trial and do not appear on the record. This we think ought to be
moditied. We propose accordingly that the Judge shall be bound
to take a note of such questions as he may be asked to reserve, unless
he considers the application frivolous. If he refuses to grant a case
for the Court of Appeal the Attorney General may in bis discretion
grant leave to the person making the application to move the Court
of Appeal for leave to appeal, and the Court may direct a case to be
stated. The Court on hearing the case argued nay either confirm
the ruling appealed from, or grant a new trial, or direct the accused
to be discharged ; in a word, it may act in ail respects as in a civil
action when the question is one of law, and that on the application of
either side. This in some ways is favorable and in others unfavorable
to accused persons. By the existing law the prisoner's right to ap-
peal on a point oflaw is, generally speaking, subject to the absolute
discretion of the J udge ; but if he is permitted to appeal and if the
Court above decides in bis favor, the conviction is quashed, although
in a civil case he would gain nothing but a right to a new trial.
Under sectiorns540, (2) the prisoner vould be able to appeal with the
leave of the Attorney General, against the will of the Judge, but if
ho succeeded he would in many cases only obtain a new trial. If the
matter appealed upon was a mere irregularity,. immaterial to the
merits of the case, the Court of Appeal would have power to set it
right. All this would diminish the value of the riglit of appeal to
prisoners, though it would increase ils extent. It must be observed
too that the right of appeal on questions of law is given, equally to
both sides. The Commissioners as a body express no. opinion on the

(1) In Canada, the further appeal from the Provincial Appeal Court is to the
Supreme Court of Canada, but il is only allowed in case of any Judge of the
Provincial Court of Appeal dissenting from the opinion of the majorty. (See
Articles 742, and 750 posl.1

'2.) Article 744, posi, is to the same effect as section 5 10 of the English Draft
Code.
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expediency of this. If it is thought proper to contine the right to
the accused. the alteration of a few words in the section would effet
that object.

In dealing with appeals upon matter of law little is ,wanted
beyond an adapfation of the existing law.

It is more difficult to provide in a satisfactory way for an appeal
UpOn matters of fact. It is obvious that the only practicable ineans
of giving such an appeal is by permitting convicted persons to move,
under certain circumstances. for a new trial, either on the ground
that the verdict was against the evidence. or on the ground that the
verdict bas been shown to be wrong by facts discovered subsequently
to the trial. If the ground on which a new trial is sought for isthat
that the verdict was against the evidence, the case is comparatively
simple. In such cases the judge before whom the case was tried
ought to have powver to give leave to the convicted person to apply
to the Court of Appeal for a new trial. If the eonvict had ai absolute
right to make such an application, it would be made whencver the
convict could affordjit. By naking the leave of the judge who tried
the case a condition for such an application. such motions would be
practically contined to cases in which the Judge thought the J ury
had been harsh towards the prisoner. lowever, when the applica-
tion was made, the Court of Appeal could deal with it as in
civil cases.'

" A much more difficult question arises in relation to cases which
oecur from time to time, where circumstances throwing doubt on the
propriety of a conviction are discovered after the conviction bas taken
place. ln these cases it was provided by the Bill that the Secretary
of State should have power to give leave to the person convicted to
apply to the Court of Appeal for a new trial. Upon the fullest con-
sideration of the subject we do not think that such un enactment
would be satisfactorv. In such a case, the Court of Appeal must
either hear the new evidence itself, or bave it brought beibre it upon
affidavit. In the former case the Court would substantially try the
case upon a motion for a new trial, and this is opposed to the principle
of trial by Jury. In the latter case, they would have no materials for
a satisfuctory decision.

"It is impossible to form an opinion on the value of evidence
given on atffidavit and ex parte until it has been-checked and sifted
by independent inquiry. Such duties could ·not be undertaken by a
Court of Appeal. If the Secretary of State gave leave to a convict to
move the Court of Appeal for a new trial on evidence brought before
the court by affidavit, the only well-ascertained fact before the court
would be that the Secretary of State considered that theme' were
grounds for su'ch an application Tbis would make it difficuhi to
refuse the application. The Secretary of State would be responsible
only for granting leave to move the court for a new trial. The court
in granting a new trial would always in fact take into account the
opinion indicated by the Secretary of State's conduct. It mu8t also ie
remenbered that a court of justice in deciding upon such applieationts
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would, in order to avoid great abuses, be obliged to bind itsilf by
strict ruleg, similar to those which are enforced in applications for
new trials in civil cases on the ground of newly discovered evidenec
Such applications cannot be made at al] after the lapse of'a very shirt
interval of time and are not granted if the applicant has been guilty
of any negligence ; and this stringeniey is essential to the due aduiis-
tration of justice and to the terruination of controversies. It would be
unsatisfactory to apply such rules to applications for new trials in
criminal cases. No matter at what distance of lime the innocence of
a convicted person appeared probable,-no matter how grossly a man
(suppose under sentence of death) had mismanaged bis ca.se, it would
be impossible to refuse hlim a fresh investigation on the ground of
such lapse of time or inismanagement. Cases in whieh, untder sonie
peculiar state of facts, a miscarriage of justice takes place, may
sometimes though rarely oceur ; but when they occur it is under
circumstanees for which Iixed rules of procedure cannot provide.

" Experience bas shown that the Secretary of State is a better
judge of the existence of sueh cirerustances than a Court of Justice
can be. .le bas every facility for enquiring into the special circum-
stances; he can and does if necessary avail himself of the assistance
of the judge who tried the case and of the law oflicers. The position
which he occupies is a guarantee of bis own fitness to form an
opinion. Ile is fettered by no rule, and bis decision does iot form a
precedent for subsequent cases. We do not see how a botter means
could be provided for enquiry into the circumstances of the excep-
tionial cases in question. The powers of the Secretary of State.
however, as to disposing of the cases which come before him are not
as satisfactory as bis power of enquiring into their circuimstances.
He can advise ler Majesty to remit or commute a sentence: but, to
say nothing of the inconsistency of pardoning a man for an offence
on the ground that he did not commit it, such a course may be
unsatisfactory.

" The result of the enquiries of the Secretary of State may be to
blow not that the convict is clearly innocent, but that the propriety
of the conviction is doubtful ; that matters were left out of account
whieh ought to have been considered ; or that too little importance
was attacned to a view of the case, the bearing of which was not
sufficiently approhended at the trial; in short, the enquiry may shov
that the case is one on which the opinion of a second Jury ought to
be taken. If this is the view of the Secretary of State. Le ought, we
think to have the right of direeting a new trial on bis own undivided
responsibility. Such a power w-e accordingly propose to give him by
section 545. (1)

With respect to the materials to be laid before the Court of
Appeal, we propose to abolish the present record. It is extremely

(1) A siimilar provision to section 545 of the English Draft Code is contained
in .\rticle 748, pos!, with this difTerence that our Article contains the words
, Minister o Justice " instead of the words " Secretary of State " contained in

theŽ English section.
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technical and give little real information. Instead of it we propose
that a book to be called the Crown Book should be kept by the
officer, which should record in common language the proceedings of
the Court. In practice the record is hardly ever made up, and if it
is necessary to make it up, the officer's minute book affords the only
materials for doing so. Our proposal is practically to substitute the
original book for the record which is made up from it, and is merely
a technical expansion of the original.

" We also propose that the Court of Appeal should have power to
call for the judge's notes, and to supply them if they are considered
defective by any other evidence which may be available, -a short.
hand writer's notes for instance. (1)

" We consider the statutory recognition of the duty of the Judge
to take notes as a matter of some importance." Eng. Coimrs'. Rep.

crown Book.-The provision by which the Royal Commissioners proposed to
substitute the Crown Boòok for the present formal record is contained in section
511 of the English Draft Code, and is as follows

"It shall not iný any case be necessary to draw up any formal
record of the proceedings on a trial for a criminal offence, but the
proper officer of the Court before which the trial takes place shall
cause to be preserve«. ll indictments and all depositions transmitted
to him, and he shall 1<epja book to be called the Crown Book, which
book shall be the propgety of the Court, and shall be deemed a record
thereof, and the contents thereof proveable by a certified copy or
extract without production of the original.

"In the Crown Book shall be entered the names of the Judge,
Recorder, Justices or other members of the Court, and of the Grand
Jurors, and a memorandum of the substance of all proceedings at
every trial, and of the result of every trial ; and such entries, or a
certified copy thereof, or of so much thereof as may be material, may
be referred to on any proceeding by vay of appeal as herein
provided ; and any certificate of any indictment, trial, conviction, or
acquittal, or of the substance thereof, shall be made up from the
memorandum in such book, and shall be receivable in ovidence for
the same purpose and to the same extent as certificates of records or
the substantial parts thereof are now receivable.

." Any erroneofs or defective entry in the Crown Book may at any
lime be amended, in accordance with the fact, by the Judge or
Justice who presided at the trial.

"Provided always that nothing herein contained shall dispense
with the taking of notes by the Judge or Justice who presided at the
trial.

"If the trial takes place before a different Court from that. to
which the Accused was committed for trial or at a different Court
from that before which the indictment was found, a statement shall
be made in the Crown Book of the order under which the trial is so
held, and by whom and where it was made.

(1) For provision to this effect see article 74 5, post.

668



CROWN BOOK.--APPEAL.--QUESTIONS OF LAW.

" The officer of the Court shall cause to be entered in the Crown
Book a statement of the following particulars

(a.) The name of the conmmitting Justice and the charge on which
the Accused was committed ; or

(b.) If the accused was not committed and the prosecutor was
bound over to prosecute under the provisions of section 458 of this
Act, (1) the name of such prosecutor, and by whom he was .bound
over; or

(c.) If the indictment is preferred by consent, then the name of
the Court pr person giving such consent

(d.) The names of all the witnesses whose depositions have been
transmitted to the officer of the Court, and of the Justices before
whom and of the places where their depositions were taken;

"Provided that the absence of such a statement or any mistake in
it shall not be an objection to the proceedings ; but the Court to
which the Crown Book belongs may and shàll on the application of
either the prosecutor or accused at any time, order a statement of
these particulars to be entered, or amend the statement where
erroneous or defective."

This provision has not been incorporated in our Code; but it is provided by
Article 726, ante, that the manner of making up the record shall be subject to
any such alterations in the present mode as may, from time to time, be pres-
cribed by any rules of the Superior Courts of Criminal Jurisdiction ; and it
may, by some of the Courts, be found advisable to adopt the Crown Book
above suggested by the Royal Commissioners.

742. Appeal lu criminal cases..-An appeal from the verdict or
judgment of any court or judge having jurisdiction in criminal cases
or of a Magistrate proceeding under section seven hundred and
eighty-five, (2) on the trial of any person for an indictable offence, shall
lie upon the application of such person if convicted, to the Court of
Appeal in the cases hereinafter provided for, and in no others.

2. Whenever the Judges of the Court of Appeal are unanimous
in deciding an appeal brought before the said court their decision
shall be final. If any of the judges dissent from the opinion of the
majority, an appeal shall lie from such decision to the Suprene Court
of Canada as hereinafter provided.

See Articles 750, and 900, post.

743. Writs of error abolisbed.-neserving questions of law.-No
proceeding in error shall be taken in any criminal case BEGUN AFTER

THE. COMMENcEMENT OF THIS ACT:

2. The Court before which any accused person is tried may, either
during or after the trial, reserve any question of law arising either
on the trial oroui _any of the proceedings preliminary, subsequent,

(1) See Art. 595, post.
(2) Art. 785, relates to summary trials, in Onlario, of offences triable in a

Court of General- Sessions.
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or incidental thereto, or arising out of the direction of the judge, for
the opinion of the Court of Appeal in manner hereinafter provided:

3. EITHER THE PROSECUTOR OR THE ACCUSED may, during the trial,
either orally or in writing, apply to the Court to reserve any such
question as aforesaid, and the Court, if it refuses so to reserve it, shall
nevertheless take a note of such objection.

4. After a question is reserved the trial shall proceed as in other
cases.

5. If the result is a conviction, the Court may in its discretion
respite the execution of the sentence or postpone sentence till the
question reserved has been decided, and shall in its discretion commit
the person convicted to prison or admit him to bail, with one or two
sufficient sureties, in such sums as the Court thinks fit, to surrender
at such time as the Court directs.

6. If the question is reserved, a case shall be stated for the opinion
of the Court of Appeal.

In an English case,-where a prisoner had pleaded guilty, the Judge,-having,
after leaving the.Assizè town, had his attention called to an unreported case
which, if it was law, showed that the indictment to which the plea of guilty had
been so pleaded was bad,-thereupon stated a case [or the opinion of the Court
for Crown Cases Reserved ; and it was held, that, although the prisoner had
pleaded guilty, the question of whether the indictinent was bad was a question
arising on the trial, so as to give the Court of Crown Cases Reserved jurisdiction
to decide it. (1)

It will be noticed that the above Article,,743, gives the Court power to reserve
for the opinion of the Court of Appeal, questions of law arising either on the trial
or on any of the proceedings preliminarg, subsequent, or incidental thereto, or
arising out of the direction of the Judge.

744. Appeal wben no questun l esenvea.-if the Court refuses
to reserve the question, the PAUTY APPLYING may, with the leave in
writing of the Attorney-General, move the Court of Appeal as herein-
after provided. The Attorney-General may in his discretion give or
refuse such leave.

2. The Attorney-General, or any person to whom such leave as
aforesaid is given, may on notice of motion to be given to the accused
or prosecutor, as the case nay be, move the Court of Appeal for
leave to appeal. The Court of Appeal may upon the motion and
upon considering such evidence (if any) as they think lit to require,
grant or refuse such leave.

3. If leave to appeal is granted, a case shall be stated for the
opinion of the Court of Appeal as if the question had been reserved.

4. If the sentence is alleged to be one which could not by law bc
passed, either party nay kiithout leave, upon giving notice of motion
tp the other side, move the Court of Appeal to pass a proper sentence.

5. If the Court bas arrested judgment, and refused to pass any
sentence, the prosecutor may, without leave, make such a motion.

(1) R. v. Brown, 24 Q. B. D., 357 ; 59 L. J. (M. C.), 47.
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It will be seen from the wording of these two Articles 743 and 744, and of
Article 746, post, that on points of law, an equal appeal is given to the Crown
and to the accused. But in regard to questions of fact.it will be seen, by Article
747, as well as by clauses (d> and (c of Article 616, poç, that the right to moi-
for a new trial is not given to the Crown, but only to a corvicted defendant.

745. Evidence for Court of Appeal.-On any appeal or application
for a new trial, the court before which the trial was had shall, if it
thinks necessary, or if the Court of Appeal se desires, send to the
Court of Appeal a copy of the whole or of such part as may be
material of the evidence or the notes taken by the judge or presiding
justice at the trial. The Court of Appeal may, if only the judge's
notes are sent and it considers such notes ·defective, refer to such
other evidence of what took place at the trial as it may think fit.
The Court of Appeal may iii ,ts discretion send back any case to the
Court by which it was stated to be amended or re-stated. R.S.C.,
c. 174, s. 264.

746. Powers or court of Appea.-Upon the hearing or any appeai
under the powers hereinbefore contained, the Court of' Appeal may-

(a.) confirm the ruling appealed froin; or

(b.) if of opinion that the ruling was erroneous, and that there has
been a mis-trial in consequence, direct a new trial ; or

(c.) if it considers the sentence erroneous or the arrer of judgment
erroneous, pass such a sentence as ought to have been passed or set
aside any sentence passed by the court below, and remit the case to
the court below with a direction to pass the proper sentence; or

(d ) if of opinion in a case in which the accused bas been convicted
that the ruling was erroneous, and that the accused ought to have
been acquitted, direct that the accused shall be dibeharged, which
order shall have all the effects of an acquittal ; or

(e.) direct a new trial ; or

(f.) make such other order as justice requires Provided that no
conviction shall be set aside nor any new trial diPected, although it
appears that some evidence was improperly admilted or rejected, or
that something not according to law was done at the trial or some
nisdirection given, unless in t-he opinion of Ahe Court of Appeal some
substantial wrong or miscarriage was thereby occasioned on the
trial: Provided that if the Court of Appeal is of opinion that any
challenge for the defence was improperly disallowed, a new t rial shall
be granted.

-2. If it appeatrs to the Court of Appeal that such wrong or
niscarriage affected some count only of the indictnient, the Court
may give separate directions as to each count and nay pass sentence
on any count unaffected by such wrong or miscarriage which stands
good, or may remit the case to the court below with directions to
pass such sentence as justice may require.

3. The order or direction of the Court of Appeil shall be certitied
under the hand of the pre4iding Chief Justice or senior puisne judge
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to the proper officer of the court before which the case was tried,
and such order or direction shall be carried into effect. R.S.C., c.
174, s. 263.

747. Appleation for a New Trial.-After the conviction of any
person for any indictable offence, the Court before which the trial
takes place may, either during the sitting or afterwards, give leave
to the person convicted to apply to the Court of Appeal for a new
trial on the ground that the verdict was against the weight of
evidence. The Court of Appeal may, upon hearing such motion,
direct a new trial if it thinks fit.

2. In the case of a trial before a Court of General or Quarter
Sessions such leave may be given, during or at the end of thesession,
by the judge or other person who presided at the trial.

748. New Trial by order of the Minister of Justice.-If upon any
application for the mercy of the Crown, on behalf of any person
convicted of an indictable offence, the Minister of Justice entertains a
doubt whether such person ought to have been convicted, he may,
instead of advising lier Majesty to remit or commute tho sentence
after such inquiry as he thinks proper, by an order in writing direct
a new trial at such time and before such Court as he may think
proper.

See Remarks of Royal Commissioners on this subject set out at pp. 666, ani
667, anle.

It will be seen, by the terms of Articles 746, 747 and 748, that no new trial can
be granted in favor of the Crown, but only in avor of a convicted defendant.

749. intermediate efrects of appeal.-The sentence of a Court
shall not be suspended by reason of any appeal, unless the Court
expressly so directs, except where the sentence is that the accused
suffer death, or whipping. The production of a certificate from the
officer of the Court that a question has been reserved, or that leave
bas been given to apply for a new trial, or of a certificate from the
Attorney-General that he has given leave to move the Court of
Appeal, or of a certificate from the Minister of Justice that he has
directed a new trial, shal be a sufficient warrant to suspend the
execution of any sentence of death or whipping.

2. In all cases it shall be in the discretion of the Court of Appeal
in directing a new trial to order the accused to be admitted to bail.

750. Appeal to supreme court ofcanad.-Any person convicted
of any indictable offence.; whose conviction has been affirmed on an
appeal taken under section seven hundred and forty-two may appeal
to the Supreme Court of Canada against the affirmance of such
conviction; and the Supreme Court of Canada shall mke such rule
or order thereon, either, in affirmance of the conviction or for grant-
ing a new trial, or otherwise,'or for granting or refusing such appli-
cation, as the justice of the case requires, and shall make all other
necessary rules and orders for carrying such rule or order into effeet:
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Provided that no such appeal can be taken if the Court of Appeal is
unanimous in affirming the conviction, nor unless notice of appeal in
writing has been served on the Attorney-General within fifteen days
after such affirmance or such further time as may be allowed by the
Supreme Court of Canada or a judge thereof.

2. Unless such appeal is brought on for hearing by the appellant
at the session of the Supreme Court during which such affirmance
takes place, or the session next thercafter if the said court Js not then
in session, the appeal shall be held to have been abando-ied, unless
otherwise ordered by the Supreme Court or a Judge thereof.

3. The judgment of the Supreme Court shall, in all cases, be final
and conclusive. 50-51 V., c. 50, s. 1.

751. Appeals to Privy Counel AboUaled.-Notwithstanding any
royal prerogative, or anything contained in The Interpretation Act
or in The Supreme and Exchequer Courts Act, no appeal shall be
brought in any criminal case from any judgment or order of any
court in'Canada to any court of appeal or authority, by which in the
United Kingdom appeals or petitions to Her Majesty in Council may
be heard. 51 V., c. 43, s. 1.

This is a re-enactment, verbatim, of 51 Vict., c. 43, s. 1.

PART LIII.

SPECIAL PROVISIONS.

752. Furt ber detention of person accused.-Whenever any person
in custody charged with an indictable offence has taken proceedings
before a judge or criminal Court having jurisdiction in the premises
by way of certiorari, habeas corpus or otherwise, to have the legality
of his imprisonment inquired into, such judge or Court may, with or
without determining the question, make an order for the further
detention of the person accused, and direct the judge or justice under
vhose warrant he is in custody,. or any other judge or justice to take
any proceedings, hear such evidence, or do such further act as in the
opinion of the Court or judge may best further the ends of justice.

753. Reserve of final decision on questions raised at Trlai.-Any
judge or other person presiding at the sittings of a Court at which
any person is tried for an indietable offence under this Act, whether
he is the judge of such Court or is appointed by commission or other-
wise to hold such sittings, may reserve the giving of his final decision
on questions raised at the trial ; and bis decision, whenever given,
shall be considered as if given at the time of the trial. R.S.C., c. 174,
s. 269.
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PROVISIONS AS TO ONTARIO.

754. Practice in migh court or justice in ontario.-The practice
and procedure in all criminal cases and matters in the High ,Court of
Justice of Ontario which are not provided for in this Act, shall be
the sanie as the practice and procedure in similar cases and matters
heretofore. R.S.C., c. 174, s. 270.

755. Commission ofCourt ofAs.ize,etc.,tnontario.-If anygeneral
commission for the holding of a Court of Assize and nisiprius, Oyer and
Terminer or general gaol deliveryis issuied by theGovernor-General for
any county or district in the province of *Ontario, such commission
shall contain the names of the Justices of the Supreme Court of Judi-
cature for Ontario, and may also contain the names of the Judges of
any of the County Courts in Ontario, and of any of Her Majesty's
counsel learned in the law duly appointed for the province of Upper
Canada, or for the province of Ontario, and if any such commission
is for a provisional judicial district, such commission may contain
the name of the judge of the district court of the said district.

2. The said courts shall be presided over by one of the justices of
the said Supreme Court, or in their absence by one of such county
court judges or by one of such counsel, or in the case of any such
district by the judge of such district court. R.S.C., e. 174, s. 271.

756. court oreneralsessionsinentario.-Itshallnot be necessary
for any Court of General Sessions in the province ofOntario to deliver
the gaol of all prisoners who are confined upon charges of theft, but
the Court may leave any such cases to be tried at the next Court ofOyer
and Terminer and general gaol delivery, if, by reason of the difficnlty
or importance of the case, or for any other cause, it appears to it
proper so to do. R.S.C., c. 174, s. 272.

757. rime for pleadlng to indictment in Ontario.-If any person
is prosecuted in any division of the High Court of Justice for Onta-
rio for any indictable offence, by information there filed, or by in-
dictment there found or removed into such Court, and appears
therein in term time in person, or, in case of a corporation, by attor-
ney, to answer to such information or indictment, such defendant,
upon being charged therewith, shall not imparl to a following terni,
but shall plead or demur thereto within four days from the time of
his appearance ; and in default of his pleading or demurring within
four days as aforesaid judgment may be entered against such defen-
dant for want of a plea. %RS.C, c. 174, s. 273.

758. suie to riead.--If such defendant appears to such informa-
tion or indictment by attorney, he shall not imparl to a following
term, but a rule, requiring him to plead, may forthwith be given and
served, and a plea to such information or indictment may be enforced,
or judgment in default may be entered in the sane manner as might
have been done formerly in cases in which the defendant had
appeared to such information or indictment by attorney in a previous
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term ; but the Court, or any Judge thereof, upon sufficient cause
shown for that purpose, may allow further tine for such defendant
to plead or demur to such information or indictment. R.S.C., c. 174,
s. 274.

759. Delay in prosecution, li ontario.-If any prosecution for an
indictable offence, instituted by the Attorney-General for Ontario in
the said court, is not brought to trial within twelve nonths next after
the plea of not guilty bas been pleaded thereto, the Court in which
such prosecution is depending, upon application made on behalf of
any defendant in such prosecution of which application twenty days'
previous notice shall be given to such Attorney-General, may make
an order authorizing such defendant to bring on the trial of such
prosecution ; and thereupon such defendant may bring on such trial
accordingly unless a nolle prosequi is entered to such prosecution.
R.S.C., c. 174, s. 275.

PROVISIONS AS TO NOVA SCOTIA.

760. calendar of ceriminal cases in Nova scoti.-In the province
of Nova Scotia a calendar of the criminal cases shall be sent by the
clerk of the Crown to the Grand Jury in each term, together with
the depositions taken in each case and the names of the different
witnesses, and the indictments shall not be made out, except in
Halifax, until the Grand Jury so directs. R.S.C.. c. 174, s. 276.

761. criminal sentence in Nova scotia.-A judge of the Supreme
Court of Nova Scotia may sentence convicted criminals on any day
of the sittings at Halifax, as well as in term time R.S.C., c. 174
s. 277.

PART LIV.

SPEEDY TRIALS OF INDICTABLE OFFENCES.

762. Appiscation.-The provisions of this part do not apply to
the North-West Territories or the District of Keewatin. 52 V., c.
47, s. 3.

763. neanings or expressions.-In this part, unless the context
otherwise requires,-

(a.) the expression 4 Judge " means and includes, -
(i.) in the province of ONTARIo, any judge of a county court,

junior judge or deputy judge authorized to act as chairman of the
General Sessions of the Peace, and also thejudges oftbe provisional
aistricts of Algoma and Thunder Bay, and the judge of the district
court of Muskoka and Parry Sound, authorized respectively to act
as chairman of the General Sessions of the Peace ;
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(ii.) in the province of QUEBEc, in any district wherei» there is
a judge of the sessions, such judge of sessions, and in ay district
wherein there is no judge of sessions but wherein there ip a district
magistrate, such district magistrate, and in any distriqt wherein
there is neither a judge of sessions nor a district magitrate, the
sheriff of such district;

(iii.) in each of the provinces of NovA SCOTLA, NEw BRUNSWICK
and PRINcE EDWARD IsLAND, any judge of a county court ;

(iv.) in the province of MANITOBA the Chief Justice, or a puisne
judge of the Court of Queen's Bench, or any judge of a county
court ;

(v.) in the province of BaITIsH CoLuMBIA the chief justice or a
puisne judge of the Supreme Court, or any judge of a county
court;
(b.) the expression "l County Attorney " or " Clerk of the Peace"

includes in the Provinces of Nova Scotia, New Brunswick and Prince
Edward Island, any clerk of a county court, and in the Province of
Manitoba, any, Crown Attorney, the Prothonotary of the Court of
Queen's Bench, and any Deputy Prothonotary thereof, any deputy
Clerk of the Peace, and the deputy Clerk of the Crown and Pleas for
any district in the said province. 52 V., c. 47, s. 2.

764. judge to be a court of secora.-The judge sitting on any
trial under this part, for all the purposes thereof and proceedings
connected therewith or relating thereto, shall be a Court of Record,
and in every province of Canada, except the province of Quebec, such
Court shall be called " The County Court Judge's Crininal Court "
of the county or union of counties or, judicial district in vhich the
same is held.

2. The record in any such case shall be filed among the records of
the Court over which the judge presides, and as part of such records.
52 V., c. 47, s. 4.

765. offences triable under this part.-Every person committed
to eaol for trial on a charge of being guilty of any of the offences
which are mentioned in section five hundred and thirty-nine as being
within the jurisdiction of the General or Quarter Sessions of the
Peace, may, with his own consent (of which consent an entry shall
then be made of record), and subject to the provisions herein, be
tried in any province under the following provisions out of sessions
and out of the regular term or sittings of the Court, whether the
Court before which, but for such consent, the said person would be
triable for the offence charged, or the Grand Jury thereof, is or is
not then in session, and if such person is convicted, he may be
sentenced by the judge. 52 V., c. 47, s. 5.

This Article applies to the speedy trial of persons actually commilied for trial
for any of the offences triable before a Court of General or Quarter Sessions.
Article 785, post, contains provisions under which persons charged with offences,
triable at Sessions may, not only after being committed for trial but when
charged with any such offence before a police Magistrate, or before a Stipendiary
Magistrate, in Ontario, elect to 1)e tried before such Magistrate.
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766. fluy of SberiW after committal or acensed. - Every sheriff
shall, within twenty-four hours after any prisoner charged as afore-
said is committed to gaol for trial, notify the judge in writing that
such prisoner is so confined, stating his name and the nature of the
charge preferred against him, whereupon, with as little delay as
possible, such judge shall cause the prisoner to be brought before
him. 52 V., c. 47, s. 6.

767. Arraisgnoent or accuse berore Juage. - The judge, upon
having obtained the depositions on which the prisoner was so com-
mitted, shall state to him,

(a.) that he is charged with the offence, describing it;
(b.) that he bas the option to be forthwith tried before such judge

without the intervention of à Jury, or to remain in custody or under
bail, as the Court decides, to be tried in the ordinary way by the
Court having criminal jurisdiction.

2. If the prisoner demands a trial by Jury the judge shall remand
him to gaol; but if he consents to be tried by the judge without a
jury the county solicitor, clerk of the peace or other prosecuting
officer shall prefer the charge against him fôr which he has been
committed for trial, and if, upon being arraigned upon the charge,
the prisoner pleads guilty, the prosecuting officer shall draw up a
record as nearly as may be in one of the formas MM or NN in
schedule one to this Act, (1) such plea shall be entered on the record,
and the judge shall pass the sentence of the law on such prisoner,
which shall have the same force and effect as if passed by any Court
having jurisdiction to try the offence in the ordinary way. 52 V.,
c. 47, s. 7.

768. Versons jointly aceused.-If one of two or more prisoners
charged with the sane- offence demands a trial by Jury, and the
other or others consent to be tried by the judge without a Jury, the
judge, in his discretion, may remand ail the said prisoners to gaol to
await trial by a Jury. 52 V., c. 47, s. 8.

769. Election after refusal to be trIed by Judge.-If under Part
LV. (2) or Part LVI., (3) any person has been asked to elect whether
he would be tried by the magistrate or justices of the peace, as the
case may be, or before a Jury, and he has elected to be tried before
a Jury, and if such election is stated in the warrant of committal for
trial, the sheriff and judge shall not be required to take the proceed-
ings directed by this part. 52 V., c. 47, s. 9.

2. But if such person, after his said election to be tried by a Jury,
has been committed for trial he may', at any time before the regular
term or sittings of the Court at which such trial by Jury would take

(1) For Forms MM and NN see p. 680, and 68 1, posl.
(l2 Part LV, (comprising Articles 782-808), relates to Summary Trial of

Indictable Offences.
(3) Part LV1. (comprising Articles 809-831), relates to Trial of Juvenile

otTenders for Indictable Offences.
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place, notify the sheriff that he desires to re-elect ; whereupon it shall
be the duty of the sheriff to proceed as directed by section seven
hundred and sixty-six, and thereafter the person so committed shall
be proceeded against as if bis said election in the first instance had
not been made. 53 V., c. 37, s. 30.

770. Continuance of proeeedings before another iuage.-Proceed-
ings under this part commenced before any judge may, where such
judge is for any reason unable to act, be continued before any other
judge competent to try prisoners under this part in the same judicial
district, and such last mentioned judge shall have the same powers
with respect to such proceedings as if such proceedings had been
comnienced before him, and may cause such portion of the proceed-
ings to be repeated before him as he shah deem necessary. 53 V., c.
37, s. 30.

771. Election after committal under part LV or LVL-If on the
trial under Part LV. or Part LVI. of this Act of any person charged
with any offence triable under the provisions of this part, the magis-
trate or justices of the peace decide not to try the sanme summarily,
but commit such person for trial, such person may afterwards, with
bis own consent, be tried under the pÈovisions of this part. 52 V., c.
47, s. 10.

772. Triai or accuse.-If the prisoner upon being so arraigned
and consenting as aforesaid pleads not guilty the judge shall appoint
an early day, or the samne day, for his trial, and the county attorney
or clerk of the peace shall subpæna the witnesses named in the
depositions, or such of them and such other witnesses as he thinks
requisite to prove the charge, to attend at the time appointed for
such trial, and the judge may proceed to try such prisoner, and if he
be found guilty sentence shall be passed as hereinbefore mentioned;
but if he be found not guilty the judge shall immediately discharge
him frorà custody, so far as respects the charge in question. 52 V.,
c. 47, S. 11.

773. Triai of orences other than those for whieh aceused is com.
matted.-The county attorney or clerk of the peace or other prose-
cuting officer may, with the consent of the judge, prefer against the
prisoner a charge or charges for any offence or offences for which he
may be tried under the provisions of this part other than the charge
or charges for which he bas been committed to gaol for trial,
although such charge or charges do not appear or are not mentioned,
in the depositions upon which the prisoner was so committed. 52 V.,
c. 47, s. 12.

774. Powers efrsuage.-The judge shall, in any case tried before
him, have the sqme power as to acquitting or convicting, or conviet-
ing of any other offence than that charged, as a Jury would have in
case the prisoner were tried at a sitting of any Court mentioned in
this part, and may render any verdict which may be rendered by a.
Jury upon a trial at a sitting of any such Court. 52 V.;; c. 47, s. 13.
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775. Admission to Bati.-If a prisoner elects to be tried by the
judge without the intervention of a Jury the judge may, in bis dis-
cretion, admit hirm to bail to appear for his trial, and extend the bail,
from time to time, in case the Court be adjourned or there is any
other reason therefor ; and such bail may be entered into and per-
fected before the clerk. 52 V., c. 47, s. 14.

776. Bai in case ofeection of trial v .rury.-If a prisoner elects
to be tried by a Jury the judge may, instead of remanding hi to
gaol, admit him to bail, to appear for trial at such 'time and place
and before such Court as is determined upon, and such bail may be
entered into and perfected before the clerk. 52 V., o. 47, s. 15.

777. Ajournment.-The judge may adjourn any trial from time
to time until -finally terminated. 52 V, c. 47, s. 16.

778. Powers ofamendment.-The judge shall have all powers of
amendment which any Court mentioned in this part woùld have
if the trial was before such Court. 52 V., c. 47, s. 17.

779. Recognizance to prosecnte or give evidence.-Any recogni-
zance taken under section five hundred and ninety-eight of this Act,
for the purpose of binding -a prosecutor or a witness, shall, if the
person committed for trial electsto be tried under the provisions of
this part, be obligatory on each of the persons bound thereby, as to
all things therein mentioned with reference to the trial by the Judge
under this part, as if such recognizance had been originally entered
into for the doing of such things with reference to such trial : Pro-
vided, that at least forty-eight hours' notice in vriting shal be given,
either personally or by leaving the same at the place of residence of
the persons bound by such recognizance as therein described, to
appear before the Judge at the place where such trial is to be had.

.53 V., c. 37, s. 29,

780. Wltnesses to attend throughout trial.-Every witness, whe-
ther on behalf of the prisoner or against him, duly summoned or
subpænaed to attend and give evidence before such judge, sitting on
a-ny such trial, on the day appointed for the same, shall be bound to
attend and remain in attendance throughout the trial; and if he fails
so to attend ho shall be held guilty of contempt of court, and. may
be proceeded against therefor accordingly. 52 V., c. 47, s. 18.

781. compefilng attendanee or witnesses.-Upon proof to the
satisfaction of the judge of the service of subpæna upon any witness
who fails to attend before him, as required by such subpæna, and
upon such Judge being satisfied that the presence of such witness
before him is indispensable to the ends of justice, he may, by his
warrant, cause the said witness to be apprehended and forthwith
brought before him to give evidence as required by such subpæna,
and to answer for his disregard of the same; and such witness may
be detained on such warrant before the said Judge, or in the
common gaol, with a view to secure bis presence as.a witness; or, in
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the discretion of the Judge, such witness may be released.on recogni-
zance .with or without sureties, conditioned for his appearance to
give evidence as therein mentioned, and to answer for his default
in not attending upon the said subpena, as for a contempt; and the
Judge may, in a summary manner, examine into and dispose of the
charge of contempt against the said witness who, if found guilty
thereof, May be fined or imprisoned, or both, such fine not to exceed
one hundred dollars, and such imprisonment to be in the common
gaol, with or without hard labour, and not to exceed the term of
ninety days, and he may also be ordered to pay the costs incident to
the execution of such warrant and of his detention in custody.

2. Such warrant may be in the form 00 (1) and the conviction for
contempt in the form PP in sechedule one to this Act, (2) and the same
shall be authority to the persons and officers therein required to act
to do as therein they are respectively directed. 52 V., c. 47, s. 19.

FORMS UNDER PART LIV.

FROM SCHEDULE ONE.

MM.-(Section 767.)

FORM OF RECORD WHEN THE PRISONER PLEADS NOT GUILTY.

Canada,
Province of ,
County of

Be it remembered that A. B. being a prisoner in the gaol of the
said county, committed for trial on a charge of having on
day of , in the year , stolen, &c. (one cow,
theproperty of C. D., or as the case may be, stating briefly the offence)
and having been brought before me (describe the Judge) on the

day of , in the year , and
asked. by me if he consented to be tried before me without the inter-
vention of a jury, consented to be so tried ; and that upon the

day of , in the year , the
said A. B., being again brought before me for trial, and declaring
himself ready, was arraigned upon the said charge and pleaded not
guilty ; and after hearing the evidence adduced, as well in support
of the said charge as for the prisoner's defence (or as the case may be),
Lfind him to be guilty of the offence with which he is charged as
aforesaid, and I accordingly sentence him to (here insert such sentence
as the law allows and the Judge thinks right), (or I find him not

(1) For Form 00, see p. 681, posi.
(2) For Form PP, see p. 682, posi.
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guilty of the offence with which he is charged, and discharge him
accordingly).

Witness my hand at , in the county of
this day of , in the year

O. K.,
Judge.

NN.-(Section 767.)

FORM OF RECORD WHEN THE PRISONER PLEADS GUILTY.

Canada,
Province of ,
County of

Be it remembered that A. B. being a prisoner in the gaol of the
said county, on a charge of having on the day of
in the ycar , stolen, &c., (one cow, the property of C. .D., or
as the case may be, stating briefly the ofence), and being brought
before me (describe the Judge) on the day of
in the year , and asked by me if he consented to be tried
before me without the intervention of a Jury, consented to be so
tried ; and that the said A. B. being then arraigned upon the said
charge, he pleaded guilty thereof, whereupon i sentenced the said
A. B. to (here insert such sentence as the law allows and the Judge
thinks right).

Witness my hand this day of , in the year

O. K.,

Judge.

OO.-(Section 781.)

WARRANT TO APPREHEND WITNESS.

Canada,
Province of ,
County of

To all or any of the constables and other peace officers in the said
county of

Whereas it having been made to appear before me, that E. F., of
, in the said county of , was likely to give

material evidence on behalf of the prosecution (or defence, as the
case may be) on the trial of a certain charge of (as theft, or as the
case may be), against A. B., and that the said E. F. was duly subpoenaed
(or bound under recognizance) to appear on the day of

, in the year , at , in the said
county at o'clock (forenoon or afternoon, as the case may be),
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before me, to testify what he knows concerning the said charge
against the said A. B.

And whereas proof has this day been made before me, upon oath
of such subpæna having been duly served upon the said E. F., (or of
the said E. F. having been duly bound under recognizance to 'appear
before me, as the case may be) ; and whereas the said E. F. bas
neglected to appear at the trial and place appointed, and no just
excuse has been offered for such neglect: These are therefore to
command you to take the said E. F. and to bring him and have him
forthwith before me, to testify what he knows concerning the said
charge against the said A. B, and also to answer his contempt for
such neglect.

Given under my hand, this day of , in the
year

O. K.,
Judge.

PP.- (Section 781.)

CONVICTION FOR CONTEMPT.

Canada,
Province of
County of

Be it remembered that on the day of
in the year , in the county of , E. F. is convicted
before me, for that he the said E. F. did not attend before me to give
evidence on the trial of a certain charge against one A. E. of (theft,
or as the case may be), although duly subpenaed (ot :bound by
recognizance to appear and give evidence in that behalf; as the case
may be) but made default·therein, and bas not shown before me any
sufficient excuse for such default, and I adjudge the said E. F., for his
said offence, to be imprisoned in the common gaol of the county of

, at , for the space of , there to
be kept at hard labour (and in case a fine is also intended to be
imposed, then proceed,) and I also adjudge that the said E. F. do forth-
with pay to and for the use of Her Majesty a flne of dollars.
and in default of payment, that the said fine, with the cost of collec-
tion, be levied by distress and sale of the goods and chattels of the
said E. F. (or in case a fine alone ia imposed, then the clause of imprison-
ment is to be omitted.)

, Given under my hand at , in the said ceounty
of , the day and year first above mentioned.

O. K.,
Judge.
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PART LV.

SUMMARY TRIAL OF INDICTABLE OFFENCES.

7S2. nefnitifons.-In this part, unless the context otherwise
requires,

(a.) the expression " Magistrate " means and includes-
(i.) in the provinces of ONTARIO, QUEBEC and MANITOBA, any

Recorder, Judge of a County Court, being a Justice of the Peace,
Commissioner of Police, Judge of the Sessions of the Peace, Police
Magistrate, District Magistrate, or other functionary or tribunal,
invested by the proper legislative authority, with power to do
alone suèh acts as are usually required to be dlone by two or more
Justices of the Peace, and acting within the local limits of his or
of its jurisdiction ;

(ii.) in the provinces of NovA SCOTIA and NEw BRUNSwICK, any
Recorder, Judge of a county Court, Stipendiary Magistrate or
Police Magistrate, acting within the local lirnits of his jurisdiction,

-and any Commissioner of Police and any functionary, tribunal
or person invested by the proper legislative authority with power
to do alone such acts as are usually required to be done by two or
more Justices of the Peace;

(iii.) in the provinces of PRINCE EDWARD ISLAND and BaBISH
COLIMBIA andin the district of KEEWATIN, any two Justices of the
Peaoe sitting together, and any functionary or tribunal having
the powers of two Justices of the Pence;

(iv.) in the NCRTH-WEST TERRITORIES, any Judge oftie Supreme
Court of the said territories, any two Justices of the Peace sitting
together, and any functionary or tribunal having the powers of
two Justices of the Peace ;

(b.) the expression " the common gaol or other place of confine-
ment," in the case of any offender whose age at the time of his
conviction does not, in the opinion of the Magistrate, exceed sixteen
years, includes any reformatory prison provided for the reception of
juvenile offenders in the province in w'hich the conviction referred to
takes place, and to which by the law of that province the offender
may be sent; and

(c.) the expression " property " includes everything included
under the same expression or under the expression "valuable
security," as defined by this Act, and in the case of any "valuable
security," the value thereof shall be reckoned in tho manner
prescribed in this Act. R.S.C., c. 176, s. 2.

783. ofrences to be deait with under tbis Part. -Whenever any
person is cbarged before a Magistrate,

(a.) with having committed theft, or obtained maoney or property
by false pretences, or unlawfully received stolen property, and the
value of the property alleged to have been stolen, obtained or
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received, does not, in the judgment of the Magistrate, exceed ton
dollars ; or

(b.) with having attempted to commit theft; or

(c.) with having committed an aggravated assault by unlawfully
and maliciously inflicting upon any other person, either with or
without a weapon or instrument, any grievous bodily harm, or by
unlawfully and maliciously wounding any other person ; or

(d.) with having committed an assault upon any female whatso-
ever, or upon any male child whose age does not, in the opinion of
the Magistrate, exceed fourteen years, such assault being of a nature
which cannot, in the opinion of the Magistrate, be sufficiently
punished by a summary conviction before him under any other part
of this Act, and such assault, if upon a female, not amounting, in his
opinion, to an assault with intent to commit a rape; or

(e.) with having assaulted, obstructed, molested or hindered any
peace officer or public officer in the lawful performance of bis duty,
or with intent to prevent the performance thereof; or

(f.) with keeping or being an inmate, or habitual frequenter of
any disorderly bouse, house of ill-fame or bawdy-house; or

(g.) with using or knowingly allowing any part of any premises
under his control to be used-

(i.) for the purpose of recording or registering any bet or
wager, or selling any pool ; or

(ii.) keeping, exhibiting, or employing, or knowingly allowing
to be kept, exhibited or employed, any device or apparatus for the
purpose of recording or registering any bot or wager, or selling
any pool; or

(A.) becoming the custodian or depositary of any money, property,
or valuable thing staked, wagered or pledged ; or

(i.) recording or registering any bot or wager, or selling any pool,
upon the result of any.political or municipal election, or of any race,
or of any contest or trial of skill or endurance of man or beast,-

the Magistrate may, subject to the provisions hereinafter made,
hear and determine the charge in a summary way. R.S.C., c. 176, s. 3.

784. when nagistrate sha have ab»ointesurisdiction.-The juris-
diction of such Magistrate is absolute in the case of any person charged
with keeping or being an inmate or habitual frequenter of any dis-
orderly house, house of illfame or bawdy-house, and does not depend
on the consent of the person charged to be tried by such Magistrate,
nor shall such person be asked whether ho consents to be so tried;
nor do the provisions of this part affect the absolute summary juris-
diction given to any Justice or Justices of the Peace, in any case by
any other part of this Act. (1) R.S.C., c. 176, s. 4.

(1) See, at the end of Part LVIII, a list of offences over which Justices have
absolute summary jurisdiction.
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2. The jurisdiction of the Magistrate is absolute in the -case of any
person who, being a seafaring person and only transiently in Canada
and having no permanent domicile therein, is charged, either within,
the city of Quebec as limited for the purpose of the police ordinance,
or within the city of Montreal as so limited, or in any other seaport
city or town in Canada where there is such *Magistrate, with the
commission therein of any of the offènces. hereinbefore mentioned,
and also in the case of any other person charged with any sucli
offence on the complaint of any such seafaring person whose testi-
mony is essential to the proof of the offence ; and such jurisdiction
does not depend on the consent of any such person to be tried by the
Magistrate, nor shall such person be asked whether lie consents to
be so tried. R.S.C., c. 176, s. 5.

3. The jurisdiction of a Stipendiary Magistrate in the province of
Prince Edward Island, and of a Magistrate in the district of Keewa-
tin, under this part, is absolute, without the consent of the person
charged. 52 V., c. 46, s. 1.

785. sumnary trial In certain cases, in ontarlo. - If any per-
son is charged, in the province of ONTARro before a Police Magistrate
or before a Stipendiary Magistrate in any county, district or provi-
sional county in such province, with having committed any offence
for wbich he may be tried at a Court of General Sessions of the
Peace, or if any person iS COMMITTED TO A GAOL in the county,
district or provisional county, under the warrant of any Justice
of the Peace, for trial on a charge of being guilty of any such
offence, such person may, with his own consent, be tried before such
Mlagistrate, and may, if found guilty, be sentenced by the Magistrate
to the same punishment as he would have been liable to if he had
been tried before the Court of General Sessions of the Peace. R.S.C.,
c. 176, s. 7.

786. Proceedings on arragnment oraccunea.-Whenever the Ma-
gistrate, before whom any person is charged as aforesaid, proposes to
dispose of the case summarily under the provisions of this part, such
Magistrate, after ascertaining the nature and extent of the charge,
but before the formal examination of the witnesses for the prose-
cution, and before calling on the person charged for any statement
which he wishes to make, shall state to such person the substance of
the charge against him, and (if the charge is not one that can be tried
summarily without the consent of the accused) shall then say to
him these words, or words to the like effect: "Do you consent that
the charge against you shall be tried by me, or do you desire that it
shall be sent for trial by a Jury at the (naming the court at which it
can probably soonest be tried) ; " and if the person charged consents
to the charge being summarily tried and determined as aforesaid, or
if the power of the Magistrate to try it does not depend on the con-
sent of the accused, the Magistrate shall reduce the charge to writ-
ing and read the same to such person, and shall then asc him whet-
her he is guilty or not of such charge. If the person charged con-
fesses the charge the Magistrate shall then proceed to pass such sen-
tence upon him as by law may be passed in respect to such offence,
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subject to the provisions of this Act ; but if the person charged says
that be is not guilty, the Magistrate shall then examine the
witnessess for the prosecution, and when the examination has been
completed, the Magistrate shall inquire of the person charged whet-
ther lie has any defence to make to such charge, and if lie states that
lie has a defence the Magistrate shall hear such defence, and shall
then proceed to dispose of the case summarily. R.S.C., c 176, ss. 8
and 9.

787. Panishment for certain offences under tis part.-In the case
of an offence charged under paragraph (a) or (b) of section seven
hundred and eighty-three, the Magistrate, after hear'ng the whole
case for the prosecution and for the defence, shall, if he finds the
charge proved, convict the person charged and commit hiim to the
common gaol or other place of confinement, there to be imprisoned,
with or without hard labour, for any term not exceeding six months.
R.S.C., c. 176, s. 10.

788. Punisbment for certain other offences.-Il any case sum-
marily tried under paragraph (c), (d), (e), (j), (g), (h) or (i) of
section seven hundred and eighty-three, if the Magistrate finds the
charge proved, lie may convict the person charged and commit him
to the common gaol or other place of confinement, there to be
imprisoned, with or without hard labour, for any term notexceeding
six months, or may, condemn him to pay a fine not exceeding, with
the costs in the case, one hundred dollars, or to both fine and impri-
sonment not exceeding the said sum and term; and such fine may be
levied by warrant of distress under the hand and seal of the
Magistrate, or the person convicted may bo condemned, in addition
to any other imprisonment on the same conviction, to be committed
to the common gaol or other place of confinement for a further term
not exceeding six months, unless such fine is sooner paid. R.S.C., c.
176, s. 11.

789. Proceedings for offenees in respect of property worth over
ten doHars.-When any person is charged before a Magistrate with
theft or with having obtained property by false pretenses or with
having unlawfully received stolen property, and the value of the
property stolen, obtained or received exceeds ten dollars, and the
evidence in support of the prosecution is, in the opinion of the
Magistrate, sufficient to put the person on his trial for the offence
charged, such Magistrate, if the case appears to him to be one which
may properly be disposed of in a sumary way, and may be adequa-
tely punished by vritue of the powers conferred by this part, shail
reduce the charge to writing, and shall read it to the said person,
and, unless such person is one who can be tried summarily without
his consent, shall then put to him the question mentioned in section
seven hundred. and eighty-six, and shall explain to him that lie i,
not obliged to plead or answer before. such Mlagistrate and that if
he does not plead or answer before hin, be vill be committed for
trial in the usual course. R.S.C., c. 176, s. 12.
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790. iPunishment on plea of entity an sueb case.-If the person
charged as mentioned in the next preceding section consents to be
tried by the.Magistrate, the Magistrate shall then ask him whether
he is guilty or notguilty of t he charge, and if such person says that he
is guilty, the Magistrate shall then cause a plea of guilty to be
entered upon the proceedings, and sentence him to the sanie
punishment as he would have been liuble to if be had been convicted
upon indictment in the ordinary way; and if lhe says-that he is not
guilty, the Magistrate shall proceed as provided in section seven
hundred and eighty-six. 52 'V., c. 46, s. 2.

791. Xagistrate may decide not to proceed summarIiy.-If, in any
proceeding under this part, it appears to the Magistrate that the
offence is one which, owing to a previous conviction of the person
charged, or fron any other circumstance, ought to be made the
subject of prosecution by indictment rather than to be disposed of
sunimarily, such Magistrate may, before the accused person has
made bis defence, decide not to adjudicate summarily upon the case;
but a previous conviction shall not prevent the Magistrate froni
.trying the-offender summarily, if he thinks fit so to do. RS.C., c.
176, s. 14.

792. Election of trial by Jury do be stated on warrant of committal.
-If, when bis consent is necessary, the person charged eleets to be
tried before a Jury, the Magistrate shall proceed to hold a prelini-
nary inquiry as provided in Parts XLIV. and XLV., and if the
person charged is committed for trial, shall state in the warrant of
committal the fact of such election- having been made. RS.C., c.
176,s 15.

793. Full defence aiiowed.-In every case of summary proceed-
ings under this part the person accused shall be allowed to make his
full answer and defence, and to bave all witnesses examined and
cross-examined by Counsel or Solicitor. R.S.C., c. 176, s. 16.

794. Proceedings to be in open court.-Every Court beld by a
Magistrate for the purposes of this part shall be an open P'ublie
Court.

795. procaring attendance of witnesses.-The Magistrate before
whom any person is charged under the provisions of this part may.
by summons, require the attendance of any person as a witness upon
the hearing of the case, at a time and place to be named in such
summons, and such Magistrate may bind, by recognizance, all
persons whom he considers necessary to be examined, touching the
matter of such charge, to attend at the time and place appointed by
him and then and there to give evidence upon the hearing of such
charge; and if any person so summoned, or required or bound as
aforesaid, neglects or refuses to attend in pursuance of such summons
or recognizance, and if proof is made of such person having been
duly summoned as hereinafter mentioned,.or bound by recognizance
as aforesaid, the Magistrate before whom such person should have
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attended may issue a warrant to compel his appearance as a witness.
R.S.C., c. 176, s. 18.

796. service ef summons.-Every summons issued under the
provisions of this part may be served by delivering a copy of the
summons to the person summoned, or by delivering a copy of the
summons to some inmate of such person's usual place of abode appa-
rently over sixteen years of age ; and every person so required by
any writing under the hand of any Magistrate to attend and give
evidence as aforesaid, shall be deemed to have been duly summoned.
R.S.C., c. 176, s. 19.

797. Dismissai or enarge.-Whenever the Magistrate finds the
offence not proved, -le shall dismiss the charge, and make out and
deliver to the person charged a certificate under bis hand stating.the
faot of such dismissal. R.S.C., c. 176, s. 20.

798. Efect of couviction.-Every conviction under this part
shall have the same effect as a conviction upon indictment for the
same offence. R.S.C., c. 176, s. 22.

799. certificate of iasmissai a bar to further proceeding.- Every
person who obtains a certificate of dismissal or is convicted under
the provisions of this part, shall be released from ail further or other
criminal proceedings for the same cause. R.S.C., c. 176, s. 23.

It has been held in England, under statutory provisions similar to thu
above that, where a case summarily deait with has been dismissed by the Ma-
gistrate or Justice on its merits, the defendant has the right ex debito justitie to
receive the certificate of dismissal. (1)

The certificate of dismissal should only be granted when there has been a fuil
hearing on the merits. If granted on a withdrawal of the charge before hearing, it
will be no bar to subsequent proceedings for the same offence. (2) See comments
at pp. 183 and 184, ante. See also comments and authorities at pp. 596 and 5'.-,
and form of plea of summary conviction or acquittal, at p. 600, ante; and see
Articles 821, 865 and 867 post.

800. Proceedings net to be void for defect ln form. - No convic-
tion, sentence or proceeding under the provisions of this part shall
be quashed for want of form ; and no warrant of commitment upon
a conviction shall be held void by reason of any defect therein, if it
is therein allegedthat the offender has been convicted, and there is a
good and valid conviction to sustain the same. R.S.C., c. 176, s. 24.

SOI. Result of hearing to be aied in Court of sesions. - The Ma-
gistrate adjudicating under the provisions of this part shall trans-
mit the conviction, or a duplicate of a certificate of dismissgl, with
the written charge, the depositions of vitnesses for the prosecution
and for the defence, and the statement of the accused, to the next
Court of General or Quarter Sessions of the Peace or to the Court
discharging the functions of a Court of General or Quarter Sessiont

(t) Hancock v. Somes 1 E & E, 795 ; 28 L. J. (M. G.) 196, Costar v. Hether-
ington, 1 E & E, 802; 29 L. J. (M. C.) 198.

(2) Reed v. Nutt, 24 Q. B. D. 669.
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of the Peace, for the district, county or place, there to be kept by
the proper officer among the records of the Court. R.S.C., c. 176, s.25.

802. Evidence of conviction or dismissai.-A copy of such con-
viction, or of such certificate of dismissal, certified by the proper
officer of the Court, or proved to be a true copy, shall be sufficient
evidence to prove a conviction or dismissal for the offence mentioned
therein, in any legal proceedings. R.S.C., c. 176, s. 26.

803. Restitution or property.-The Magistrate by whom any
person has been convicted under the provisions of this part may
order restitution of the property stolen, or taken or obtained by false
pretenses, in any case in which the Court, before whom the person
convicted would have been tried, but for the provisions of this part,
might by law order restitution. R.S.C., c. 176, s. 27.

804. nemand for further investigation.-Whenever any person
is charged before any Justico or Justices of the Peace, with any
offence mentioned in section seven hundred and eighty-three, and in
the opinion of such Justice or Justices the case is proper to be dis-
posed of summarily by a Magistrate, as herein provided, the Justice
or Justices before whom such person is so charged may, if he or they
see fit, remand such person for further examination before the
nearest Magistrate in like manner in all respects as a Justice or
Justices are authorized to remand a person accused for trial at any
Court, under Part XLV., section five hundred and eighty-six ; but
no Justice or Justices of the Peace, in any province, shall so remand
.any person for further examination or trial before any such
Magistrate in any other province. Any person so remanded for
further examination before a Magistrate in any city, may be exam-
ined and dealt with by any other Magistrate in the same city.
RS.C., c. 176, ss. 28, 29 and 30.

805. won.appeatence of accused under recognizance.-If any

person suffered to go at large upon entering into such recognizance
as the justice or justices are authorized, under Part XLV., section
five hundred and eighty-seven, to take on the remand of. a person
accused, conditioned for bis appearance before a Magistrate, does
not afterwards appear, pursuant to such recognizance, the Magistrate
before whom he should have appeared shall certify, under bis hand
on the back of the recognizance, to the Clerk of the Peace of the
district, county or place, or other proper officer, as the case may be,
the fact of such non-appearance, and such recognizance shal be
proceeded upon in like manner as other recognizances; and such
certificate shall be prima facie evidence of such non-appearance
without proof of the signature of the Magistrate thereto. R.S.C., c.
176, s. 31.

806. APpueation of ines.-Every fine and penalty imposed under
the authority of this part shall be paid as follows, that is to say :-

(a.) In the province of Ontario, to the Magistrate who imposesi
the same, or the Clerk of the Court or Clerk of the Peace, as the
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case may be, to be paid over by him to the County Treasurer for
county purposes;

(b.) In any new district in the province of Quebec, to the Sherliff
of such district, as Treasurer of the building and Jury fund for such
district, to form part of such fund,-and if in any other district in
the said province, to the Prothonotary· of such district, to be applied
by him, under the direction of the Lieutenant-Governor in Council,
towards the keeping in'repair of the Court-House in such district,
or to be added by him to the moneys and fees collected by him for
the erection of a court-house and gaol in such district, so long as
such fees are collected to defray the cost of such erection ;

(c.) In the provinces of Nova Scotia and New Brunswick, to the
county treasurer for county purposes ; and

(d.) In the provinces of Prince Edward Island, Manitoba and
British Columbia, to the treasurer of the province. R.S.C., c. 176, s. 32.

807. Foras to be used.-Every conviction or certificate may be
in the form QQ, RR, or SS in Schedule One hereto applicable to the
case, or to the like effect , (1) and whenever the nature of the case
requires it, such formas may be altered by omitting the words stating
the consent of the person to be tried before the magistrate, and by
adding the requisite words, stating the fine imposed, if any, and the
imprisonment, if any, to which the person convicted is to be subjected
if the fine is not sooner paid. R.S.C., c. 176, s. 33.

808. Certain provisions not applicable to this Part.-The provi-
sions of this Act relating to preliminary inquires before justices,
except as mentioned in sections eight hundred and four and eight
hundred and five and of Part LVIlI., shall not apply to anyproceed-
ings under this part. Nothing in this part shall affect the provisions
of Part LVI., and this part shall not extend to persons punishable
under that part so far as regards offences for which such persons
may be punished thereunder. R.S.C., c. 176, ss. 34 and 35.

FORMS UNDER PART LV.

FROM SCHEDULE ONE.

QQ.-(Section 807.)
CONVICTION.

Canada,
Province of ,
County of .

Be it remembered that on the day of in the
year , at A. R, being charged before

(1) For Forms RR, and SS, see p. 691, post.
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me, the undersigned, , of the said (city) (and consenting
to my trying the charge summarily is convicted before me, for that
he, the said A. B., (&c , stating the offence, and the tinie and place when
and where committed), and I adjudge the said A. B.,, for bis said
offence, to be imprisoned in the (and there kept to
bard labour) for the term of

Given under my band and seal, the day and year first above
mentioned, at aforesaid.

J. S., [SEAL.]

J. P., (Name of county).

RR.-(Section 807.)

CONVICTION UPON A PLEA OF GTILTY.

Canada,
Province of
County of .

Be it remembered that on the day of
in the year , at , A. B. being charged
before me, the undersigned, of the said (city) and con-
senting to my trying the charge summarily), for that lie, the said A. B.,
(&c., stating the offence, and the time and place when and where
committed), and pleading guilty to such charge, he is thereupoti
convicted before me of the said offence; and I adjudge him, the said
A. B., for bis said offence, to be imprisoned in the (and
there kept to hard labour) for the term of

Given under my band and seal, the day and year first above
mentioned, at aforesaid.

J. S., [SEAL.)

J. P., (Name of county.)

SS.-(Section 807.)

CERTIFICATE OF DISMISSAL.

Canada,
Province of ,
County of

I, the undersigned, , of the city (or as the
case may be) of , certify that on the
day of ,in the year ,at

aforesaid, A. B., being charged before me (and
consenting to my trying the charge summarily), for that he, the
said A. B., (&c., stating the offence charged, and the time and place
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when and where alleged to have been committed), I did, after having
summarily tried the said charge, dismiss the same.

Given under my hand and seal, this day of
in the year , at aforesaid.

J. S., [sEAL.)

J. P., (Name of county.)

PART LVI.

TRIAL OF JUVENILE OFFENDERS FOR INDICTABLE
OFFENCES.

809. Defnnmons.-In this part, unless the context otherwise
requires,-

(a.) The expression " two or more justices," or " the justices"
includes,-

(i.) in the provinces of Ontario and Manitoba any judge of the
county court being a Justice of the Peace, Police Magistrate or
Stipendiary Magistrate, or any two Justices of the Peace, acting
within their respective jurisdictions ;

(ii.) in the province of Quebec any two or more Justices of the
Peace, the Sheriff of an'y-district, except Montreal and Quebec, the
Deputy Sheriff of Gagé, and any Recorder, Judge of the Sessions
of the Peace, Police Magistrate, District Magistrate or Stipendiary
Magistrate acting within the limits of their respective jurisdictions ;

(iii.) in the provinces of Nova Scotia, New Brunswick, Prince
Edward Island, and British Columbia, and in the district of
Keewatin, any functionary or tribunal invested by the proper
legislative authority with power to do acta usually required to be
done by two or more Justices of the Peace;

(iv.) in the North-West Territories. any Judge of the Supreme
Court of the said territories. any two Justices of the Peace sitting
together, and any functionary or tribunal having the powers of
two Justices of the Peace ;
(b.) The expression 4 the common gaol or other place of confine-

ment " includes any reformatory prison provided for the reception
of juvenile offenders in the province in which the conviction referred
to takes place, and to which, by the law of that province, the offender
may be sent. R.S.C., c. 177, s. 2.

810. Punishment for steaung.-Every person charged with having
committed, or having attempted to commit any offence which is
theft, or punishable as theft, and whose age, at the period of the
commission or attempted commission of such offence, does not, in the
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opinion of the justice before whom he is brought or appears, exceed
the age of sixteen years, shall, upon conviction thereof in open Court
upon his own confession or upon proof, before any two or more
justices, be committed to the common gaol or other place of confine-
ment within the jurisdiction of such justices, there to be imprisoned,
with or without hard labour, for any terni not exceeding three
months, or, in the discretion of such justices, shall forfeit and pay
such suin, not exceeding twenty dollars, as such justices adjudge.
R.S.C., c. 177, s. 3.

811. Proearing Appearance or Accued.-Whenever any person,
whose age is alleged not to exceed sixteen years, is charged with any
offence mentioned in the next proceeding section, on the oath of a
credible witness, before any justice of the peace, such justice may
issue his summons or warrant, to summon or to apprehend the
person so charged, to appear before any two justices of the peace, at
a time and place to be named in such summons or warrant. R.S.C,
c. 177, s. 4.

812. nemand or Accused.-Any justice of the peace, if he thinks
fit, may remand for further examination or for trial, or suffer to go
at large, upon his finding sufficient sureties, any such person charged
before him with any such offence as aforesaid.

2. Every such surety shall be bound by recognizance conditioned
for the appearance of such person before the saie or some other
justice or justices of the peace for further examination, or for trial
before two or more justices of the peace as aforesaid, or for trial by
indictment at the proper Court of Criminal Jurisdiction, as the case
may be.

3. Every such recognizance may be enlarged, from time to time,
by any such justice or justices to such- further time as he or they
appoint ; and every such recognizance not so enlarged shall be
discharged without fee or reward, when the person bas appeared
according to the condition thereof. R.S.C., c. 177, ss. 5, 6 and 7.

813. Accused to eleet how he shall be tried.-The' justices before
whom any person is charged and proceeded against under the provi-
sion of this part before such person is asked whether he bas any
cause to show why he should not be convicted, shall say to the person
so charged, these words, or words to the like effect ;

"We shall have to hear what you wish to say in answer to the
charge against you'; but if you wish to be tried by a Jury, you
must object now to our deciding upon it at once."

2. And if such person, or a parent or guardian of such person, then
objects, no further proceedings shall be had under the provisions of
this part ; but the justices may deal with the case according to the
provision set out in Parts XLIV. and XLV., as if the accused were
before them thereunder. R.S.C., c. 177, s. 8.
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814. When Aceused abail not be trled summarny.-If the justices
are of opinion, before the person charged has made his defence, that
the charge is, from any circumstance, a tit subject for prosecution by
indictment, or if the person charged, upon being called upon to
answer the charge, objects to the case being summarily disposed of
under the provisions of this part, the justices shall not deal with it
summarily, but may proceed to hold a preliminary inquiry as
provided in Parts XLIV. and XLV.

2. In case the accused bas elected to be tried by a jury, the justices
shall state in the warrant of commitment the fact of such election
having been made. R.S.C., c. 177, s. 9.

815. summons to witness.-Any Justice of the Peace may, by
summons, require the attendance of any person as a witness upon
the hearing of any case before two Justices, under the authority of
this part, at a time and place to be named in such summons. R.S.C.,

c. 7, 1s. 10..

816. Binding over witneus.-Any such Justice may require and
bind by recognizance every person whom he considers necessary to
be examined, touching the matter of such charge, to attend at the
time and place appointed by him and then and there to give evidence
upon the hearing of such charge. R.S.C., c. 177, s. 11.

817. warrant against witess.-If any person so summoned or
required or bound, as aforesaid, neglects or refuses to attend in pur-
suance of such summons or recognizance, and if proof is given of
such person having been duly summoned, as hereinafter mentioned,
or bound by recognizance, as aforesaid, either of ihe Justices before
whom any such person should have attended, may issue a warrant to
compel bis appearance as a witness. R.S.C., c. 177, s. 12.

818. service orsummons.-Every surmons issued under the au-
thority of this part may be served by delivering a copy thereof to
the person, or to some inmate, apparently over sixteen years of age,
at such person's usual place of abode, and everv person so required
by any writing under the band or hands of any Justice or Justices
to attend and give evidence as aforesaid, shall be deemed to have
been duly summoned. R.S.C., c. 177, s. 13.

819. Dineharge or aceuse.-If the Justices, upon the hearing of
any such case deem the offence not proved, or that it is not expe-
dient to inflict any punishment, they shall dismiss the person char-
ged,-in the latter case on his finding sureties for his future good
behaviour, and in the former case without sureties, and then make
out and deliver to the person charged a certificate in the form TT in
schedule one to this Act, (1) or to the like effect, under the hands of
such Justices, stating the fact of such dismissal. R.S.C., c. 177, s. 14.

820. Form of convictio.-The Justices before whom any person
is summarily convicted of any offence hereinbefore mentioned, may

(1) For Form 'TT, see p. 698, posi.
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cause the conviction to be drawn up in thefform UU in schedule one
hereto, (1) or in any other form to the same effect, and the conviction
shall be good and effectual to all intents and purposes.

2. No such conviction shall be quashed for want of form, or be
removed by certiorari or otherwise into any Court of record; and no
warrant of commitment shall be held void by reason of any defect
therein, if it is therein alleged that the person bas been convicted,
and there is a good and valid conviction to sustain the same. R.S.C.
c. 177, ss. 16 and 17.

821. Further proceeaing barre.-Every person who obtains such
certificate of dismissal, or is so convicted, shall be released from all
further or other criminal proceedings for the same cause. R.S.C.,
c. 177, s. 15.

See comments and authorities at pp. 183, 184, 596 and 597, anle, also form of
plea .of summary conviction or acquittal, at p. 600, anle ; and see also Articles
797, 798, 790 ante, and 865 and 867 post.

822. conviction aad recogntanes 10 be ied. - The Justices
before whom any person is convicted under the provisions, of this
part shall forthwith transmit the conviction and recognizances to
the clerk of the peace or other proper officer, for the district, city,
county or union of counties wherein the offence was committed,
there to be kept by the proper officer among the records of the
Court of General or Quarter Sessions of the Peace, or of any other
Court discharging the functions of a Court of General or Quarter
Sessions'of the Peace. ' R.S.C., c. 177, s. 18.

823. Quarterly returns.-Every clerk of the peace, or other
proper officer, shall transmit to the Minister of Agriculture a quart-
erly return of the names, offences and punishments mentioned in the
convictions, with such other particulars as are, from time to time,
required. R.S.C., c. 177, s. 19.

824. Restitution of property.-No conviction under the authori-
ty of this part shall be attended with any forfeiture, except such pen-
alty as is imposed by the sentence ; but whenever any person is ad-
judged guilty under the provisions of this part, the presiding Justice
may order restitution of property in respect of which the offence was
conmitted, to the owner thereof or his representatives.

2. If such property is not then forthcoming, the Justices, whether
they award punishment or not, may inquire into and ascertain the
value thereof in money ; and, if they think proper, order payment
of such sum of money to the true owner, by the person convicted,
either at one time or by instalments, at such periods as the Justices
deem reasonable.

3. The person ordered te pay such sum may be.sued for the same
as a debt in any Court in which debts of the like amount are, by law,
recoverable; with costs of suit, according to the practice of such
Court. RAC., c. 177, ss. 20, 21 and 22.

(1) For Form UU, see p. 698 post.
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825. Proceeding on non-payment of penalty imposed.-Whenever
the Justices adjudge any offender to forfeit and pay a pecuniary
penalty under the authority of this part, and such penalty is not
forthwith paid they'may, if they deem it expedient, appoint some fu-
ture day for the payment thereof, and order the offender to be de-
tained in safe custody until the day so appointed, unless such offen-
der gives security to the satisfaction of the Justices, for bis appear-
ance on such day ; and the Justices may take such security by way
of recognizance or otherwise in their discretion.

2. If at any time so appointed such penalty has not been paid, the
same or any other Justices of the Peace may, by warrant under
their hands and seals, commit the offender to the common gaol or
other place of confinement within their jurisdiction, there to remain
for any time not exceeding three months, reckoned from the day of
such adjudication. R.S.C., c. 177, ss. 23 and 24.

826. costs.-The Justices before whom any person is prosecuted
or tried for any offence cognizable under this part may, in their
discretion, at the request of the prosecutor' or of .any other person
who appears on recògnizance or summons to prosecute or give evid-
ence against such person, order payment to the prosecutor and wit-
nesses for the prosecution, of such sums as to them seem reasonable
and sufficient, to reimburse such prosecutor and witnesses for the
expenses they have severally incurred in attending before them, and
in otherwise carrying on such prosecution, and also to compensate
them for their trouble and loss of time therein, -and may order
payment to the constables and other Peace officers for the apprehen-
sion and detension of any person so charged.

2. The Justices may, although no conviction takes place, order all
or any of the paynents aforesaid to be made, when they are of
opinion that the persons, or any of them, have acted in good faith.
R.S.C., c. 177, ss. 25 and 26.

827. Appication of nues. - Every fine imposed under the
authority of this part shall be paid and applied as follows, that is
to say

(a.) In the province of Ontario to the Justices who impose the
same or the Clerk of the county Court, or the Clerk of the Peace, or
other proper officer, as the case may be, to be by him or them paid
over to the county treasurer for county purposes;

(b.) In any new district in the province of Quebec 'to the Sheriff
of such district as treasurer of the Building and Jury Fund for such
district to form part of such fund, and in any other district in the
province of Quebec to the prothonotary of such district, to be applied
by him, under the direction of the Lieutenant-Governor in Couneil,
towards the keeping in repair of the Court-House in such district or
to be added by him to the moneys or fees collected by him for the
,erection of a Court-flouse or gaol in such district, so long as such
fees are collected to defray the cost of such erection ;



(c.) In the provinces of Nova Scotia and New Brunswick to the
county treasurer, for county purposes; and

(d.) In the provinces of Prince Edward Island, Manitoba and
British Columbia to the treasurer of the province. R.S.C., c. 177, s. 27.

828. Couts to be eertifed by .inatces.-The amount of expenses
of attending before the Justices and the compensation for trouble
and loss of time therein, and allowances to the constables and other
peace officers for the apprehension and detention of the offender, and
the allowances to be paid to the prosecutor, witnesses and constables
for attending at the trial or examination of the offender, shall be
ascertained by and certified under the hands of such Justices; but
the amount of the costs, charges and expenses attending any such
prosecution, to be allowed and paid as aforesaid, shall not in any one
case exceed the sum of eight dollars.

2. Every such order of payment to any prosecutor or other person,
after the amount thereof has been certified by the proper Justices of
the iPeace as aforesaid, shall be forthwith made out and delivered by
the said Justices or one .of them, or by the Clerk of the Peace or
other proper officer, as the case may be, to such prosecutor or other
person, upon such clerk or officer being paid his lawful fee for the
same, and shall be made upon the officer to whom fines imposed
under the authority of this part are required to be paid over in the
district, city, county or union of counties in which the offence was
committed, or was supposed to have been committed, who, upon
sight of every such order, shall forthwith pay to the person named
therein, or to any other person duly authorized to receive the same
on his behalf, out of any moneys received by bim under this part,
the money in such order mentioned and he shall be allowed the same
in his accounts of such moneys. R.S.C., c. 177, ss. 28 and 29.

829. AppUcation of this Part.-The provisions of this Part shall
not apply to any offence committed in the Provinces of Prince
Edward Island or British Columbia, or the district of Keewatin,
punishable by imprisonment for two years and upwards ; and in such
provinces and district it shall not be necessary to transmit any
recognizance to the clerk of the peace or other proper .officer.
R.S.C., c. 177, s. 30.

830. No Imprisoument ln Reformatory under tids Part.-The pro-
visions of this Part shall not authorize two or more justices of the
peace to sentence offenders to imprisonment in a reformatory in the
Province of Ontario. R.S.C., c. 177, s. 31.

831. other proceedings against Javenle Offenders.-Nothing in
this Part shall prevent the summary conviction of any person who
may be tried thereunder before one or.more justices of the peace, for
any offence for which he is liable to be so convicted under any other
Part of this Act or under any other Act. R.S.C., c. 177, s. 8, part.
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FORMS UNDER PART LVI.

PROM SCHEDULE ONE.

TT.-(Secion 819.)

CERTIFICATE OF DISMISSAL.

Canada, ,justice of
Province of , the peace for the of
County of . ,(or if a recorder; &c.,

L a ,of the
of , as the case may be), do hereby certify that on
the day of , in the year
at , in the said of , A. B.,
was brought before us, the said justices (or me, the said) charged
with the following offence, that is to say (here state briefiy the par-
ticulars of the charge), and that we, the said justices, (or 1, the
said ) thereupon dismissed the said charge.

Given under our bands and seals, (or my band and seal) this
day of , in the year , at aforesaid.

J. P. [SEAL.]

J. R. [sEAL.]
or S. J. [sEAL.]

UU.-(Section 820.)

CONVICTION.

Canada,
Province of ,
County of ,

Be it remembered that on the day of ,
the year , at , in the county of

A. B. is convicted before us, J. P. and J. R.,
Justices of the Peace for the said county (or me, S. J., recorder, of
the , of , or as the case
may be) for that he, the said A. B., did (specify the offence and
the time and place when and where the sane was committed, as the
case nay be, but without settingforth the evidence), and we, the said
J. P. and J. R. (or 1, the said S. J.), adjudge the said A. B., for his
said offence, to be imprisoned in the (or to be imprisoned
in the , and there kept at hard labour), for the space
of (or we) (or 1) adjudge the said A. B., for his said
offence, to forfeit and pay (here state the penalty actually imposed),
and in default of immediate payment of the said sum, to be impri-
soned in the %.(or to be imprisoned in the
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and kept at hard labour) for the term of , unless the
said sum is sooner paid.

Given under our hands and seals (or my hand and seal), the day
and year first above mentioned.

J. P. [SEAL.]
J. R. [sEAL.]

or S. J. [SEA L.]

PART LVII.

COSTS AND PECUNIARY COMPENSATION-RESTITUTION
OF PROPERTY.

832. coste.-Any Court by which and any Judge under Part
LIV. or Magistrateunder LV. (1) by whom judgment is pronounced
recorded, upon the conviction of any person for treason or any
indictable offence, in addition to such sentence as may otherwise by
law be passed, may condemn such person to the payment of the
whole or any part of the costs or expenses incurred in and about the
prosecution and conviction for the offence of which he is convicted,
if to such Court it seems fit so to do; and the payment of such costs
and expenses, or any part thereof, may be ordered by the Court to
be made out of any moneys taken from such person on his appre-
hension (if such moneys are his own), or rmay be enforced at the
instance of any person liable to pay or who bas paid the same in
such and the same manner (subject to the provisions of this Act) as
the payment of any costs ordered to. be paid by the judgnent or
order of any Court of competent jurisdiction in any civil action or
proceeding may for the time being be enforced : Provided, that in
the meantime, and until the recovery of such costs and expenses from
the person so convicted as aforesaid, or from bis estate, the same
shal be paid and provided for in the same manner as if this section
bad not been passed ; and any moncy which is recovered in respect
thereof from the person so convicted, or from bis estate, shall be
applicable to the reimbursement of any person or fund by whom or
out of which such costs and expenses have been paid or defrayed.
33-34 V. (U. K.) c. 25, s. 3.

IL will be seen by this Article that costs may be awarded against a derendant
when convicted of treason or any in.lictable oflence.

This provision is to the same effect as the Imperial statute 33-34 Vict. c. 23, s. 3,
except that the latter only covers cases of treason and felony and does not apply
to convictions for misdemeanor : and the English Act does not contain the words

(1i Part LIV relates to Speedy Trials of Indictable ofFences, and comprises
Articles 762 to 781, ante; and Part LV relates to the Sunmary Trial of Indictable
olfences. and comprises Articles 782 to 808 anle.
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" if such moneys are his own " above italicised. In a case where a prisoner,
arrested on the 4th April, was convicted at the following May Sessions of the
Central Criminal Court, the Court after passing sentence, made under the above
provision of the Imperial statute, an order for the paymnent of the costs of the
prosecution out of the money taken from him at the time of his apprehension.
On the 24th of April,-between the time of his apprehension and his conviction,
-he had been adjudged bankrupt; and it was held,-without deciding what
would have been the case if the money in question, though in the possession of,
had not really belonged to the prisoner, or if the act of bankruptcy hàd been
previous to his apprehension,-that the order was valid, on the ground that the
subsequent bankruptcy could not affect the right of the Criminal Court to make
the order, such right having vested at the time of the apprehension and before
the bankruptcy. (1)

833. Cout' lu came of Libel.-In the case of an indictment or
information by a private prosecutor for the publication of a defama-
tory libel if judgment is given for the defendant, he shall be entitled
to recover from the prosecutor the costs incurred by him by reason
of such indictment or information either by warrant of distress issued
out of the said Court, or by action or suit as for an ordinary debt.
R.S.C., c. 124, ss. 153 and 154.

834. conte on Conviction for Assant.-If a person convicted on an
indictment for assault, whether with or without battery and wound-
ing, is ordered to pay costs as provided in section eight hundred and
thirty-two he shall be liable unless the said costa are sooner paid. to
three months' imprisonment, in addition to the term of imprison-
ment, if any, to which he is sentenced for the offence, and the Court
may, by warrant in writing, order the amount of such costs to be
levied by distress and sale of the goods and chattels of the offender,
and paid to the prosecutor, and the surplus, if any, arising from
such sale, to the owner ; and if such sum is so levied, the offender
shall be released from sucti imprisonment. R.S.C., c. 174, ss. 24j
and 249.

835. Taxation or cost.-Any costs ordered to be paid by a Court
pursuant to the foregoing provisions shall, in case there is no tarif
of fees provided with respect to criminal proceedings, be taxed by
the proper officer of the Court according to the lowest scale of fees
allowed in such Court in a civil suit.

2. If such Court bas no civil jurisdiction, the fees shall be those
allowed in civil suits in a Superior Court of the province according
to the lowest scale.

836. compensation for loue of property.- A Court on the trial of
any pei son on an indictment may, if it thinks fit, upon the applica-
tion of any person aggrieved and immediately after the conviction
of the offender, award any sum of money not exceeding one thou-
sond dollars, by way of satisfaction or -compensation for any loss of
property suffered by the applicant through or by means of the
offence of which such person is so convicted; and the amount award-
ed for such satisfaction or compensation shall be deemed a judgment

(1) R. v. Roberts, 43 L. J. (M. C.) 17: L. R. 9 Q. B. 77.



COMPENSATION.

debt due to the person entitled to receive the same from the person
so convicted, and the order for'payment of such amount may be en-
forced in such and the same manner as in the case of any costs
ordered by the Court to be paid under section eight hundred and
thirty-two. 33-34 V. (U.K) c. 23, s. 4.

This Article is derived from and extends,-to all cases of persons tried upon
an indiciment,-the provisions of sec. 4, or the Imperial Act, 33-34 Vict. c. 23,
upon which Archbold comments as follows:-

" The discretionary power given by this section is far more extensive that the
power conferred by the 24-25 Vict. c. 96, s. 100; (1), and, if exercised in every
case to which it may in strictness be applicable, will compel a Criminal Court
at the close of many trials for felony to enter upon complicated enquiries in-
volving the expenditure of a large amount of time and labor. It is probable
however that Criminal Courts will decline to exercise the powers thus conferred
upon them, except in very simple cases, and will, in the majority of instances,
leave the applicant to enforce bis right by the ordinary civil procedure." (2)

It will be seen that the power conferred by the above Article is limited to
the awarding of compensation for a loss of property. It would appear, there-
fore, as pointed out by Archbold that, in the case of serious personal injuries
caused by an indictable offence, no cempensation could under this Article, be
awarded in respect of such personal injuries, and that even where the personal
injuries caused by the indictable offence may have incapacitated the prosecutor
from earning his livelihood, it would not be such a loss of property as would
form the subject of compensation under this Article. (3)

" The expression 'PROPEItTY' includes :-(i) every kind of real and personal
property, and all deeds and instruments relating to or evidencing the titles or
right to any property or giving a right to recover or receive any money or
goods: (ii) not only such property as was originally in the possession or under
the control of any person but also any property into or for which the same has
been converted or exchanged and any thing acquired by such conversion, or
exchange, whether immediately or otherwise : (iii) any postal card, postage
stamp, or other stamp issued or prepared for issue by the authority of the Par-
liament of Canada or of the Legislature of any province of Canada for the pay-
ment to the Crown or any corporate body of any fee rate or duty and whether
still in the possession of the Crown or of any person or corporation, andsuch
postal card or stamp shall be held to be a chattel and to be equal in value to
the amount of the postage rate or duty expressed on its face in words or figures
or both." (Article 3 (v.) ante.)

S37 compensation to bona fide purchaser of stolen property.--
When any prisoner bas been convicted, either summarily or other-
wise, of any theft or other offence, including the stealing or unlaw-
fully obtaining any property, and it appears to the Court, by the
evidence, that the prisoner sold such property or part of it to any
person who had no knowledge that it was stolen or unlawfuliy
obtained, and that money has been taken from the prisoner on his
apprehension, the Court may, on application of such purchaser and
on restitution of the property to its owner, order that, out of the
money so taken from the prisoner, (if it is his), a sum, not exceeding

t1) For provisions similar to those contained in the Imperial statute 24 and 25,
Vict. c. 96, sec. 100, see Article 838, posi, which is a re-enactment, (with certain
changes) of R.S.C. c. 174, sec. 250.

(2) Arch. Cr. Pl. & Ev. 21 Ed., 206.
(3> lb.
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the amount 6f the proceeds of the sale, be delivered to such purchaser.
R.S.C., c. 174, s. 251.

838. iestitution oratolen property.-(As amended by 56 Vict. c.
32). If any person who is guilty of any indictable offencein stealing,
or knowingly rceiving, any property, is indicted for such offence,
by or on behalf of the owner of the property, or his executor or
administrator, and convicted thereof, or is tried before a Judge or
justice for such offlence under any of the foregoing provisions and
convicted thereof, the property shall be restored to the owner or bis
representative.

2. In every such case, the Court or Tribunal before which.such
person is tried for any such offence, shall have power to award, from
time to time, writs of restitution for the said property or to order
the restitution thereof in a summary manner; and the Court or
Tribunal may also, if it sees fit, award restitution of the property
taken from the prosecutor, or any witness for the prosecution, by
such ogfence, although the person indicted is not convicted thereof, if
the jury declargs, as it may do, or if, in case the offender is tried
without a jury, it is proved to the satisfaction of the Court or Tri-
bunal by whom he is tried, that such property belongs to such
prosecutor or witness, and that he was unlawfully deprived of it by
such offence.

3. If it appears before any award or order is made, that any
valuable security has been bondfide paid or discharged by any person
liable to the payment thereof, or being a negotiable instrument, has
been bond fide taken or received by transfer or delivery, by any
person, for a just and valuable consideration, without any notice or
without any reasonable cause to suspect that the same had, by any
indictable offence, been stolen, or if it appears that the property
stolen bas been transferred to an innoceit purchaser for value who has
acquired a lawful titie thereto, the Court or Tribunal shall not
award or order the restitution of such security or property.

4.. Nothing in this section contained shail apply to the case of any
prosecution of any trustee, banker, merchant, attorney, factor, broker
or other agent intrusted with the po-session of goods or documents
of title to goods, for 'any indictable offence under sections three
hundred and twenty, or three hundred and sixty-three of this Act
R.S.C., c. 174, s. 250.

Clause 3 of this Article makes an exception in favor of an innocent- third
party who has purchased, for value, the stolen property, and who has acquired
a lawful tille (hereto, that is, a lawful title according to the law, as to civil
rights, of the province wliere the ollence has been committed. For instance, by
the law of the province of Quebec, " If a thing lost or stolen be bought in good
faith, in a fair or market or at a public sale, or from a trader dealing in similar
articles, the owner cannot reclaim it, without re-imbursing to the purchaser the
price he has paid for it : " and " If the thing lost or stolen be sold under the
authority of law, it cannot be reclaimed." (t)

The power to award restitution of property under the above Article extends

(1) See Articles 1489 and 1490 Civ. Code, L. C.
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to the proceeds of the property as well as the property itself. Therefore, if the
property stolen, has been sold before the conviction, an application may be made
to the Court, before whiob the criminal is convicted, for the restitution of the
proceeds, which, of they are in the hands of the criminal or of an agent
who holds them for him, should be granted. (1)

Where, after the trial and conviction of a prisoner for larceny, the judges who
presided at the trial ordered property found in his possession, when arrested,
to be disposed of in a particular manner, such property not being part of that
stolen nor connected thercwith, it was held that the order was bad, as the-
Judges had no jurisdiction to make it. (2)

PART LVIII.

SUMMARY CONVICTIONS.

839. Interpretatuon.-In this part, unless the context otherwise
requires,-

(a.) the expression " Justice " means a Justice of the Peaec and
includes two or moré Justices if two or more Justices act or have
jurisdiction, and also a Police Magistrate, a Stipendiary Magistrate
and any person having the power or authority of two or more Jus-
tices of the Peace ;

(b.)the expression "Clerk of the Peace" includes the proper officer
of the Court having jurisdiction in appeal under this part, as pro-
vided by section. eight hundred and seventy-nine ;

(c.) the expression " territorial division " means district, county,
union of counties, township, city, town, parish or other judicial
division or place ;

(d.) the expression ", district " or " county " includes any terri-
torial or judicial division or place in and for which there is such
Judgo, Justice, Justice's Court, officer or prison as is mentioned in
the context ;

(e.) the expression " common gaol " or" prison " means any place
other than a penitentiary in which persons charged with offences are
usually kept and detained in custody. R.S.C., c. 178, s. 2

840. Appucauon.-Subject to any special provision otherwise
enacted with respect to such offence, act or matter, this part shall
apply to- ý

(a.) Every case in which any person commits, or is suspected of

(1) R. v. Justices Cent.ICrim. Ct., 17 Q. B. D:598; 55 L. J. (Q.B.) 183 ; a/firmed
18 Q. B. D. 314 : 56 L. J. (M. C.) 25. See Article 3 (v.) anle.

2) i. v. Corporation of City of London, E.B. & E. 509; 27 L.J,(M.C.) 231 ; R. v.
Pierce, Bell, 235.
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having committed, any offence or act over which the Parliament of
Canada bas legislative authority, and for which such person is liable,
on summary conviction, to imprisonment, fine, penalty or other
punishment ;

(b.) Every case in which a complaint is made to any justice in
relation to any matter over which the Parliament of Canada has
legislative authority, and with respect to which such justice has
authority by law to make any order for the payment of money or
otherwise. R.S.C., c, 178, s. 3.

841. Time within which proceedinge shali be commemced.-In the
case of any offence punishable on summary conviction, if no time is
specially limited for making any complaint, or laying any informa-
tion in the Act or law relating to the particular case, the complaint
shall be made, or the information shall be laid within six months
from the time when the matter of complaint or information arose,
except in the North-west Territories, where the time within which
such complaint may be made, or such information may be laid, shall
be extended to twelve months from the time when the matter of the
complaint or information arose. 52 V., c. 45, s. 5.

It will be seen by this Article that in summary matters, not otherwlse
specially limited, the prosecution must be commenced by lthe making of lie
complaint or the laying of the information within six months, (in all places
except the N. W. Territories where the time limited is twelve months), from the
time when the matter of complaint or information arose. But the laying of the
complaint or the making of the information should be followed up by useful pro-
ceedings in the shape of a warrant or summons and the arrest of or otherwise
bringing the defendant before the Magistrate or Justice. See authorities and
comments under Art. 551, at pp 519 and 520 ante.

842. Jurisdiction.-Every complaint and information shall be
heard, tried, determined and adjudged by one justice or two or more
justices as directed by the Act or law, upon which the complaint or
information is framed or by any other Act or law in that behalf.

2. If there is no such direction in any Act or law, then the complaint
or information may be heard, tried determined and adjudged by any
one justice for the territorial division where the matter of the com-
plaint or information arose: Provided that every one who aids, abets,
counsels or procures the commission of any offence punishable on
summary eonviction, may be proceeded against and convicted either
in the territorial division or place where the principal offender may
be convicted, or in that in which the offence of aiding, abetting,
counselling or procuring was committed.

3. Any one justice may receive the information or complaint, and
grant a summons or warrant thereon, and issue bis summons or
warrant to compel the attendance of any witnesses for either party,
and do all other acts and matters necessary preliminary to the hear-
ing, even if by the statute in that behalf it is provided that the
information or complaint shall be heard and determined by two or
more Justices.
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4. After a case has been heard and determined one justice may.
issue all warrants of distress or commitment thereon.

5. It shall not be necessary for the Justice who acts before or after
the hearing to bo the Justice or one of the Justices by w:om the case
is to be or was heard and determined.

6. If it is required by any Act or law that an information or
complaint shall be heard and determined by two or more Justices, or
that a conviction or order shall be made by two or more Justices,
such Justices shall be present and acting together during the whole
of the hearing and determination of the case.

8. No Justice shall hear and determine any case of assault or
battery, in which any question arises as to the title to any lands,
tenements, hereditaments, or any interest therein or accruing there-
from, or as to any bankruptcy or insolvency, or any execution under
the process of any court of justice. R.S.C., c. 178, ss. 4, 5. 6, 7, 8, 9,
12 and 73. (1)

843. Hearing before justices.-The provisions of Parts XLIV.
and XLV. of this Act relating to compelling the appearance of the
accused before the justice receiving an information under section five
hundred and fifty-eight and the provisions respecting the attendance
of witnesses on a preliminary inquiry and the taking of evidence
thereon, shall, so far as the same are applicable, except as varied by
sections immediately following, apply to any hearing under the
provisions of this part : Provided that whenever a warrant is issued
in the first instance against a person charged with -an olence
punishable under the provisions of this part, the Justice issuing it
shall furnish a copy or copies thereof, and cause a copy to be served
on the person arrested at the time of such arrest.

2. Nothing herein contained shall oblige any Justice to issue any
summons to procure the attendance of a person charged with an
offence by information laid before such Justice wbenever the appli-
eation for any order may, by law, be made ex parte. RS.C., c. 178,
ss. 13 to 17 and 21.

844. Baeking warrants.-The provisions of section five hundred
and sixty-five relating to the endorsement of warrants shall apply to
the case of any warrant issued under the provisions of this part
against the accused, whether before or after conviction, and whether
for the apprehension or imprisonment of any such person. RS.C., c.
178, s. 22 ; 52 V., c. 45, s. 4.

845. informations ana eompiaint.-It shall not be necessary
that any complaint upon which a Justice may make an order for the
payment of money or otherwise shall be in writing, unless it is so
required by some particular Act or law upon which such complaint
is lounded.

(1) See alphabetical ist, at the end of this part, of offences which are, for the
most part, non-indictable, and over which Justices bave absolute summary
jurisdiction. (pp. 647-650, posi.
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2. Every complaint upon which a Justice is authorized by law to,
make an order, and every information for any offence or act punish-
able on summary conviction. may, unless it is herein or by some
particular Act or law otherwise provided, be made or had without
any oath or affirmation as to the truth thereof.

3. Every complaint shall be for one matter of complaint only,and
not for two or more matters of conplaint, and every information
shall be for one offence only, and not for two or more offences ; and
every complaint or information nay be laid or made by the coi-
plainant or informant in person, or by his counsel or attorney or other
perEon auithorized in that behalf. R.S.C., c. 178, s. 23, 24 and 26.

846. Certain objecetions not to vitiate proeeedlnge.-No informa-
tion, complaint, warrant, conviction or other proceeding under this
part shall be deemed objectionable or insufficient on any of the follow-
ing grounds; that is to say :

(a.) that it does not contain the name of the person injured, or
intended or attempted to be injured ; or

(b.) that it does not state who is the owner of any property therein
mentioned; or

(c.) that it does not specify the means by which the offence was
committed ; or

(d ) that it does not name or describe with precision any person
or thing :

Provided that the Justice may, if satistied that it is necessary for
a far trial, order that a particular further describing such means,
person, place or thing be furnished by the prosecutor.

See Article 6t3, and coinments, at p. 584, anie.

847. variance.-No objection shall be allowed to any informa-
tion, complaint, siummons or warrant for any alleged defect therein,
in substance or in forni, or for any variance between such informa-
tion, complaint, summons or warrant and the evidence adduced on
the part of the informant or conplainant at the hearing of sueh
information or comphsint.

2. Any variance between the information for any offence or act
punishable on summary conviction and the evidence adduced in
support thereof as to the time at which such offence or act is alleged
to have been committed, shall not be deemed material if it is proved
that such information was, in fact, laid within the time limited by
law for laying the same.

3. Any variance between the information and the evidence adduced
in support thereof, as to the place in which the offence or act is
alleged to have been committed, shall not be deemed material if the
offence or act is proved to have been committed within the juriadie-
tion of the justice by whom the information is heard and determined.

4. If any such variance, or any other variance between the
information, complaint, summons or warrant, and the evidence



HEARING, EVIDENCE, &C.

adduced in support thereof, appears to the Justice present and acting
at the hearing to be such that the defendant has been thereby
deceived or misled, the Justice may, upon such terms as he thinks
fit, adjourn the hearing of the case to some future day. R.S.C.,
c. 178, s. 28.

See Article 723, and comments, at p. 655, ante.

848. Execntion of warrant.-A summOns may be issued to pro-
cure the attendance, on the hearing of any charge under the provi-
sions of this part, of a witness who resides out of the jurisdiction of
the Justices before whom such charge is to be heard, and such sum-
mons and a warrant issued to procure the attendance of a witness,
whether in consequence of refusal by such witness to appear in
obedience to a summons or otherwise, may be respectively served
and executed by the constable or other peace officer to whom the
same is delivered or by any other person, as well beyond as within
the territorial division of the Justice who issued the same. 51 V.,
c. 45, ss. 1 and 3.

849. Eearing to be in open court.-The room or place in which
the Justice sits to hear and try any complaint or information shall
be deemed an open and public Court, to which the public generally
may bave access so far as the same can conveniently contain. themi.
R.S.C., c. 178, s. 33.

850. Counsel for parties.-The person against whom the com-
plaint is made or information laid shall be admitted to inake his full
answer and defence thereto, and to have the witnesses examined and
cross-examined by counsel or attorney on his behalf.

2. Ever y complainant or informant in any such case shall be at
liberty to eonduct the complaint or information, and to have the
witnesses examined and cross-examined, by counsel or attorney on
his behalf. R.S.C., c. 178, ss. 34 and 85.

As to the defendant's right to give evidence on his own behalf, see sec. 4 of'
the Canada Evidence Act 1893. posi, and comments thereon, and authorities,
in reference to evidence upon the trial of offences under provincial Acts.

851. witnesses to be on oatn.-EVery witness at any hearing shall
be examined upon oath or affirmation, and the Justice before whom
any witness appears for the purpose of being examined shail have
full power and authority to administer to every witness the usual
oath or affirmation. R.S.C., c. 178, s. 47.

852. Evidene.-If the information or complaint in any case ne-
gatives any exemption, exception, proviso or condition in the
statute on which the same is founded it shall not be necessary for
the prosecutor or complainant to prove such negative, but the de-
fendant may prove the affirmative thereof'in his defence if he wishes
to avail himself of the same. R.S.C., e. 178, s. 38.

853. Non-appearance or Accuseaw.-In case the accused does not
appear at the time and place appoirted by any summons issued by
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a Justice on information before him of the commission of an offence
punishable on summary conviction then, if it appears to the
satisfaction ·of the Justice that the summons was duly served, a
reasoiiable tiime before the time appointed for appearance, such Justice
may proceed exparte to hear and determine the case in the absence
of the defendant, as fully and effectually, to all intents and purposes,
as if the defendant had personally appeared in obedience to such
summons, or the Justice, may, if he thinks fit, issue his warrant as
provided by section five hundred and sixty-three of this Act and
.adjourn the hearing of the complaint or information until the
defendant is apprehended. R.S.C., c. 178, s. 39.

Before proceeding in the absence of the defendant, as provided by this Article,
the service and manner of service of the summons should be sworn to, and the
Justice should be satisfied that a reasonable time has elapsed since the service
to enable the defendant to obey it. He should have strong grounds for con-
cluding that the summons has reacbed or come to the knowledge of the defendant
and that he is wilfully disobeying it ; and the evidence to satisfy him of this
should be much stronger where the warrant was not served persoually than
where it was served personally. (1).In case of doubt, the other course of issuing
a warrant should be taken.

854. Non-appearance of Prosecutor.-If, upon the day and at the
place so appointed, the defèndant appears voluntarily in obedience
to the summons in that behalf served upon him, or is brought before
the Justice by virtue of a warrant, then, if the complainant or infor-
mant, having had due notice, does not appear by himself, his counsel
or attorney, the Justice shall dismiss the complaint or information,
unless he thinks proper to adjourn the hearing of the same until
some other day upon such terms as he thinks fit. R.S.C., c. 178, s. 41.

S55. Proceedings. wben both parties appear.-If both parties
appear, either personally or by their respective counsel or attorneys,
before the Justice who is to hear and determine the complaint or
information, such Justice shall proceed to hear and determine the same.
R.S.C., c. 178, s. 42.

S56. Arraigument or Aecused.-If the defendant is present at
the hearing, the substance of the information or complaint shall be
8tated to him, and he shall be asked if he has any cause to show why
he should not be convicted, or why an order should not be made'
against him, as the case may be.

2. If the defendant thereupon admits the truth of the information
or complaint, and shows no sufficient cause why he should not be
convicted, or why an order should not be made against him, as the
case may be, the justice present at the hearing shal convict him or
make an order against him accordingly.

3. If the defendant does not admit the truth of the information or
complaint, the justice shall proceed to inquire into the charge and
for- the purposes of such inquiry shall take the evidence of witnesses

(1) R. v. Smith, L. R , 10 Q. B. 604 ; R. v. Mabee 17 0. R. 194 ; Read v.
Hunter8 C. L. T. 428.
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both for the complainant and accused in the manner provided by
Part XLV. in the case of a preliminary inquiry : Provided that the
prosecutor or complainant is -not entitled to give evidence in reply if
the defendant has not adduced any evidence other than as to bis
general character ; provided further, that in a hearing under this
section the witnesses need not sign their depositions. RS.C., c. 178,ss. 43, 44 and 45.

857. Adjournment.-Before or during the hearing of any infor-
mation or complaint the justice may, in bis discretion adjourn the
bearing of the same to a certain time or place to be then appointed
and stated in the presence and bearing of the party or parties, or of
their respective solicitors or agents thon present, but no such adjourn-
ment shall be for more than eight days.

2. If, at the time and place to which the hearing or further hear-
ing is adjourned, either or both of the parties do not appear,
personally or by his or their counsel or solicitors respectively, before
tho Justiceor such other Justice ai shall then be therethe Justice who
is thon there may proceed to the hearing or further hearing as if the
party or parties were present.

3. If the prosecutor or complainant does not appear the Justice
may dismiss* the information, with or without costs as to hini
seems fit.

4. Whenever any Justice adjourns, the hearing of any case, he may
suffer the defendant to go at large or may commit him to the
common gaol or other prison within the territorial division for
which such Justice is then acting, or to such other safe custody as
such Justice thinks fit, or may discharge the defendant upon bis
recognizance, with or without sureties at the discretion of such
Justice, conditioned for bis appearance at the time and place to which
such heai-ing or further hearing is adjourned.

5. Whenever any defendant who is discharged upon recognizance,
or allowed to go at large, does not appear at the time mentioned in
the recognizance or to which the hearing or further hearing is
adjourned, the Justice may issue his warrant for his apprehension
R.S.C., c. 178, ss. 48, 49; 50 and 51.

Adjournments cannot exceed eight days, even with the consent of ail
parties. {1)

858. Adjudication b'y Justice.-The Justice, having heard what
each party has to say, and the witnesses and evidence adduced, shall
consider the whole matter, and, unless otherwise provided, determine
the same and convict or make an order against the defendant, or
dismiss the information or complaint, as the case may be. R.S.C.,
c. 178, s. 52.

859. Form of eonvction.-If the Justice convicts or makes an
order against the defendant a minute or memorandum thereof shall

(1) R. v. French, 13 0. R. 80.
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then be made, for which no fee shall be paid, and the conviction or
order shall afterwards be drawn up by the Justice on parchment or
on paper, under his hand and seal. in suîch one of the forms of cpn-
viction or of orders from VV to AAA inclusive in sebedule one to
this Act (1t asis applicable to the case or to the like effect. R S.C.,
c. 178, s. 53.

860. Disposal of penaltieq on convietion ofjoint offenaer.-When
several persons join in the commission of the same otYlence, and upon
conviction thereof each is adjudged to pay a penalty which includes
the value of the property, or the amount of the injury done, no
further sum shall be paid to the person aggrieved than such amount
or value, and costs, if any, and the residue of the penalties imposed
shall be applied in the same manner as other penalties inposed by a
Justice are directed to be applied. R.S.C., c. 178, s. 54.

861. First conviction in certain ca'es.-Whenever any person is
sunmarily convicted before a Justice of any offence against Parts XX.
to XXX. inclusive or Part XXXVII. of this Act and it is a first con-
viction, the Justice may, if be thinks fit, diseharge the offender from
his conviction upon bis making such satisfaction to the person
aggrieved. for damages and costs, or either of them, as are ascer-
tained by the Justice. R.S.C., c. 178, s. 55.

Parts XX te XXIIl relate te ASSAULTS. BAPE, LIBEL, etc.; parts XX IV te XXX
relate to THEFT, lIURGLAIiY, etc., atid part XXXVII relates to MISCBIEF.

862. certineate or aismiuai.-If the Justice dimisses the informa-
tion or complaint he may, when required so to do, make an order of
dismissal in the form BBB in schedule one hereto, (2) and he
shall give the defendant a certificate in the form CCC in the said
schedule. (3) which certificate, upon being afterwards produecd,
shall, without further proof, be a bar to any subsequent inlormation
or complaint for the same matter, against the same defendant
R.S.C., c. 178, s. 56.

See comments and authorities at pp. 183 and 184, also at pp. 596 and 597, and
under Articles 797. 798 and 799, at p. 688, ante.

863. »isobeaience to order or ustice.-Whenever, by any Act or
law authority is given to commit a perýon to prison, or to levy any
sum upon bis goods or chattels by distress, for not obeying an order of
a Justice, the defendant shall be served with a copy of the minute of
the order before any warrant of commitment or of distress is issued
in that behalf ; and the order or minute shall not form any part of
the warrant of commitment or of distress. R.S.C., c. 178, s. 57.

p64. Assauit..-Whenever any person unlawfully assaulis or
beats any other person, any Justice may summarily hear and deter
mine the charge, unless at the time ofenteringupon the investigation
the person aggrieved or the person accused objects thereto.

i) For f orms V V te AAA see pp. 728-732, pos.
(2) For form BBB, see p. 733, post.
(3) For form CCC, see p. 734, posi.



RELEASE FROM FURTHER PROCEEDINGS.

2. If such Justice i of opinion that the assault or battery com-
'plained of is, frdm any other circumstance, a fit subject for prose-
-cution by indictment, ho shail abstain from any adjudication there-
upon, andshall deal with the case in all respects in the same mnanner
as if ho had no authority finally to hear and determine the same.

RS.,c. 178, s. 73.

865. Dismissal or complaint for assaIt.-If the Justice, upon
the hearing of any case of assault or battery upon the-merits where
the complaint is preferred by or on behalf of the person aggrieved,
under the next preceding section, deens the offence not to be proved,
or finds the assault or battery to have been justitied, or so trifiing as
not to merit any punishnent, and accordingly dismisses the coi-
plaint, ho shall forthwith make out a certiticate under his hand
stating the fact of such dismissal, and shall deliver such certificate
to the person against whom the complaint was preferred. RS.C,
c. 178, s. 74.

866. Release from further proceedings.- If the person against
whom any such coniplaint has been preferred, by or on the behalf of
the person aggrieved, obtains such certificate, or, having been con-
victed, pays the whole amount adjudged to be paid or suffers the
imprisonment or imprisonnent with hard labour, awarded, ho shall
be released front ail further or other proceedings, civil or criminal,
for the same cause. R.S.C., c. 178, s. 75.

See comments and authorities at pp. 183, 18i, 596, 597, and under Articles
797-799, at p. 688; and see form of plea at p. 600. anle.

in R. v. Miles, already cited at p. 597, ante, a case wassiated for the considera-
tion of the Court for Crown Cases Reserved. The defendant liad been convicted
at the Central Criminal Court upon an indictmint charging him (in the first count)
with unlawfully and maliciously wounding the prosecùtor; lin the second count)
with unlawfully and maliciously inflicting grievous bodily harm ; (in the third
count) with causing actual bodily harm to the prosecutor; and (in the fourth
count) with common assault. The defendant pleaded and pointed out at the
trial the following conviction in respect of this saine assault before a Court of
Summary Jurisdiction: G. J. Miles, hereinafter called the defendant, is this day
convicted for that he.,, did unlawfully assault and beat one Chubs Living,
and the Court being of opinion that the said offence was of so ti'ifling a nature
that it is inexpedient to inflict any other than g nominal punishment, and the
defendant, having given security to the satisfaction of the Court to be of good
behaviour,.is discharged.' The question for the opinion of'the Court was whether
the above summary conviction was a bar to the proccedings against-him at
the Central Criminal Court for the saine offence. Poland, Q. C., and Warburton,
for the defendant, said: " Express power is. given by the Summary Juris-
diction Act, 1879 (42 & 43 Vict. c. 49), s 16, subsec 2, to Justices, upon
convicting a person of ass mit, to discharge him conditionally on his giving
security to b- of good behaviour; and the provisions in 24 à, 25 Vict., c. 100,
s. 45, must now be read with the section above referred to. Moreover, apart from
statutes, the summary conviction formed a bar at common law to the present
indictment." Lockwood, Q.C., and Besley, for the prosecution, said: " The 24 & 25
Vict.c.100, s.45. only operates as a bar where a defendant shall have paid the
whole amount adjudged or shall have suffered the imprisonment awarded ; ' but
-the Court neither fined nor imprisoned the defendant. The proceedings under

711



CRIMINAL CODE OF CANADA.

the Summary Jurisdiction Act 1889, did not bring the case within section 45 of
the earlier statute." Cur. adv. vult. The Court (Lord Coleridge, C. J., Pollock,
B. Hawkins, J., Charles, J., and Grantham, J.), upon the above facts, held that
the summary conviction was agood answer at common law to the indictment,
apart altogether from the question whether the defendant was entitled 'to the
protection afforded by 24 & 25 Vict. c. 100, s. 45: and quashed the Conviction. (1)

S67. conte on conviction or order.-ln every case of a summary
conviction, or of an order made hy a Justice, such Justice may, in bis
discretion, award and order, in and by the conviction or order, that
the defendant shall pay to the prosecutor or complainant such costs
as to the said Justice seem reasonable in that behalf, and not incon-
sistent with the fees established by law to be taken on proceedings
had by and before Justices. R.S.C., c. 178, s. 59.

86S. comts on dlsmissai.-Whenever the Justice, instead of con -
victing or making an order, dismisses the information or complaint,
he may, in bis di>cretion, in and by his order of dismissal, award and
order that the prosecutor or complainant shall pay to the defendant
such costs as to the said Justice seem reasonable and consistent with
law. R.S.C., c. 178, s. 59.

S69. Recovery of costs when penalty i adjadged.-The sums so
allowed for costs shall, in all cases, be specified in the conviction or
order, or order of dismissal, and the same shall be recoverable in the
same manner and under the same warrants as any penalty, adjudged
to be paid by the conviction or order, is to be recovered. R.S.C., c.
178, s. 60.

S70. Recovery of costs in other cases.-Whenever there is no such
penalty to be reeovered, such costs shall be recoverable by distress
and sale of the goods and chattels of the party, and in default of
distress, by imprisonment, with or without bard labour, for any
term not exceeding one month. R.S.C., c. 178, s. 61.

S71. Fees.-The fees mentioned in the following tariff and on
others shall be and constitute the fees to be taken on proceedings
before Justices in proceedings under this part :

Fees to be taken by Justices of the Peace or their Clerks.
S ets.

1. Information or complaint and warrant or summons....... 50
2. Warrant where summons issued in first instance............ 0 10
3. Each necessary copy of summons or warrant................. 0 10
4. Each summons or warrant to or for a witness or witnesses.

(Only one summons on each side to be charged for in
each case, which may contain any number of names.
If the Justice of the case requires it, additional sum-
monses shall be issued without charge) ................... 0 10

5. Information for warrant for witness and warrant........... 0 50

(1) R. v. Miles, 13 L. N. 79 ; 24 Q. B. D. 423: 59 L. J. (M. C.) 56. Stee other
cases cit. at p. 597.
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6. Each necessary copy of summons or warrant for witness.. 0 10
7. For every recognizance............................................. 0 25

-8. For hearing and determining case ........ ...................... 0 50
9. If case lasts over two hours . ..................................... 1 00

10. Where one Justice alone cannot lawfully hear and deter-
mine the case, the same fee for hearing and determining
to be alfowed to the associate Justice .......................

11. For each warrant of distress or commitinent..... ..... 0 25
12. For making up record of conviction or order where the

same is ordered to be returned to sessions or on cer-
tiorari.................................................. . . ........ 1 00
But in all cases which admit of a summary proceeding

before a single Justice and wherein no higher penalty
than $20 can be imposed, there shall be charged for
the record of conviction not more than .................. 0 50

13. For copy of any other paper connected with any case,
and the minutes of the same if demanded, per folio of
100 words .......................................................... 0 05

14. Por every bill of costs when demanded to be made out in
detail...................................... 10
(Items 13 and 14 to be chargeable only when there has

been an adjudication.)

Constables' Fees.

1. Arrest of each individual upon a warrant ...... .............. 1 00
2. Serving summons .................................................... 0 25
3. Mileage to serve summons or warrant, per mile (one way)

necessarily travelled.............................................. 0 10
4. Same mileage when service cannot be effected, but only

upon proof of due diligence.
5. Mileage taking prisoner to gaol, exclusive of disburse-

ments necessarily expended in his conveyance ............ 0 10
7. Attending Justices on trial in one or more cases, per hour. 0 25
8. Mileage travelled to attend trial (when public convey-

ence can be taken only reasonable disbursoments to be
allowed) one way per mile...................................... 0 10

9. Serving warrant of distress and returning same ..... ....... 1 00
10. Advertising under warrant of distress........................... 1 00
11. Travelling to make distress, or, to search for goods to make

distress when no goods are found, (one way) per mile.. 0 10
12. Appraisements, whether by one appraiser or more, 2 cents

in the dollar on the value of the goods.
13. Commission on sale and delivery of goods, 5 cents in the

dollar on the net produce of the goods. 52 V., c. 45,
s. 2 and Scb.

Witnesses' Fees.

1. Each day attending trial ........................................... 0 75
2. Mileage travé'led to attend trial (one way) per mile..... 0 10
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S72. Provisions respecting convitions.-Whenever a conviction
adjudges a pecuniary penalty or compensation to be paid, or an
order requires the payment of a sum of money, whether the Act or
law authorizing such conviction or order does or does not provide a
mode of raising or levying the penalty, compensation or sum of
money, or of enforcing the payment thereof, the justice by his con-
viction, or order after adjudging payment of such penalty, compen-
sation or sum of money, with or without costs, may order and
adjudge-

(a.) that in default of payment thereof forthwith, or within a
limited time, such penalty, compensation or sum of money shall be
levied by distress and sale of the goods and chattels of the defendant,
and, if sufficient distress cannot be found, that the -defendant be
imprisoned in the common gaol or other prison of the 'territorial
division for which the Justice is then acting, in the manner and for
the time directed by the Act or law authorizing such conviction or
order or by this Act, or for any period not exceeding three months,
if the Act or law authorizing the conviction or order does not specify
imprisonmeat, or does not specify any term of imprisoiment, unless
such penalty, compensation or sum of money and costs, if the
conviction or order is made with costs, and the expenses of the
distress and of conveying the defendant to gaol are sooner paid,; or

(b.) that in default of payment of the said penalty, compensa-
tion or sum of money, and costs, if any, forthwith, or within a
limited time, the defendant be imprisoned in the common gaol or
other prison of the said territorial division in the manner and for the
time mentioned in the said Act or law, or for any period not exceed-
ing three months, if the Act or law authorizing the conviction or
order does not specify imprisonment, or does not specify any term of
imprisonment, unless the said sums with the like costs and expenses
are sooner paid.

2. The Justice making the conviction or order mentioned in the
paragraph lettered (a) of subsection one of this section may issue a
-warrant of distress in the form DDD or EEE, as the case requires;
(1), and the case of a conviction or order under the paragraph
lettered (b) of the said subsection, a warrant in one of the forms FFF
or GGG (2) may issue;

(a.) If a warrant of distress is issued and the constable or peace
officer charged with the execution thereof returns (form III) that lie
can find no goods or chattels whereon to levy thereunder, (3) the
Justice may issue a warrant of commitment in the form JJJ. (4)

3. Where, by virtue of an Act or law so authorizing, the Justice by
his conviction adjudges agaitst the defendant payment of a penalty
or compensation, and also imprisonment, as punishment for an
offenc-, he nay, if he thinks fit, order that the imprisoniment in de-

(1) For forms DDD, and EEE, see pp 734 and 735,posl.
(2) For forms FFF, and GGG, see pp. 736 and'737,post.
(3) For Form 111, see p. 738, post.
(4) For. Form JJJ, see p. 739, posi.
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fault of distress or of payment, as provided for in this section, shall
comrmence at the expiration of the imprisonment awarded as a pan-
ishment for the offence.

4. The like proceeding may be had upon any conviction or order
made as provided by this section as if the Act or Iaw authorizing
the same had expressly provided for a- conviction or order in the
above terms. RS.C. c. 178, ss. 62, 66, 67 and 68.

873. order as to conection of costs.-When any information or
complaint is dismissed with costs the justice may issue a warrant of
distress on the goods and chattels of the prosecutor o- complainant,
in the form KKK, for the amount ofsuch costs ; (1), and, in default
of distress, a warrant of commitment in the form LLL nay issue. (2)
Provided that the term of imprisonment in such case shall not exceed
one month. RS.. c. 178, s. 70.

874. Endorsement of warrant of distress.-If, after delivery of
any -warrant of distress issued under this part to the constable or
constables to whom the same has been directed to be executed,
sufficient distress eannot be found within the limits of the jurisdiction
of the Justice granting the warrant, then upon proof being made
upon oath or affirmation of the handwriting of the:justice Tranting
the warrant, before any Justice of any other territorial division, such
justice shall thereupon make an endorsement on the warrant, signed
with his band, authorizing the execution of the warrant within the
limits of 'his jurisdiction, by virtue of which warrant and endorse-
ment the penalty or surm and costs, or so much thereof as has not
been before levied or.paid, shall be levied by the person bringing the
warrant, or by the person or persons to whom the warrant was
originally directed, or by any constable or other peace officer of the
last*mentioned territorial division, by distress and sale of the goods
and'cbattels of the defendant therein.

2. Such endorsoment shall be in the form 1111H1 in schedule one
to this Act. (3) R.S.C., c. 178, s. 63.

875. aistress not to Issue in certain eases.-Whenever it appears
to any Justice that the issuing of a distress warrant would be ruinous
to the defendant and his fami)y, or whenever it appears to the Justice,
by the confession of the defendant or otherwise, that he lias no
goods and chattels whereon to levy such distress, then the Justice, if
he deems it fit, instead of issuing a warrant of distress, may commit
the defendant to the common gaol or other prison in the territorial
division, there to be imprisoned, with or without hard labour, for the
time and.in the maner he would bave been committed in case such
warrant of distress had issued and no sufficient distress had been
found. R.S.C., c. 178, s. 64.

(1 For Form KKK, see p. 740, posl.
(2) For Form LLL, see p. 74), pos!.
(3j For Form H , see p. 738, post.
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S76. Remand ofdefendant when distrens 1s ordered.-Whenever a
Justice issues a warrant of distress as hereinbefore provided, he may
suffer the defendant to go at large, or verbally, or by a written war-
rant in that behalf, may order the defendant to be kept and .detained
in safe custody, until return has been made to the warrant of distress,
unless the defendait gives sufficient security, by recognizance or
otherwise, tôethe satisfaction of the Justice, for his appearance, at
the time and place appointed for the return of the warrant of dis-
tress, before him ohbefore such other Justice for the same territo-
rial division as shall then be there. IR.S.C., c. 178, s. 65.

877. cumulative punishment.-Whenever a justice, ' upon any
information or complaint, adjudges the defendant to be imprisoned
and the. defendant is then in prison undergoing imprisonment upon
conviction for any other offence, the warrant of commitment for the
subsequent offence shall be forthwith delivered to the gaoler or other
officer to whom it is directed ; and the justice who issued the same,
if he thinks fit, may award and order therein that the imprisonment
for the subsequent offence shall commence at the expiration of the
imprisonment to-which the defendant was previously sentenced.
R.S.C., c. 178, s. 69.

878. necognîzances.-Whenever a defendant gives security by
or is discharged upon recognizance and does not afterwards appear
at the time and place mentioned in the recognizance, the justice who
took the recognizance, or any justice who is then present, having
cerified upon the back of the recognizance the non-appearance of
the defendant, may transmit such recognizance to the proper officer
in the province appointed by law to'receive the same, to be proceeded
upon in like mannei as other recognizances ; and such certificate
shall be primâ facie. evidence of the non-appearance of the said
defendant.

2. Such certificate shall be in the form MMM in schedule one to
this Act. (1) The proper officer to whom the recognizance and cer-
tificate of default are to be transmitted, in the province of Ontario,
shall be the Clerk of the Peace of the county for which such Justice
is acting, except in the district of Nipissing as to whicb district the
proper officer shall be the Clerk of the Peace for the county of
Renfrew; and the Court of General Sessions of the Peace for such
county shall, at its then next sitting, order all such recognizances to
be forfeited and estreated, and the same shall be enforced and collected
in the same manner and subject to the' same conditions as any fines,
forfeiturcs or amercements imposed by or forfeited before such
Court; and, in the other provinces of Canada, the proper officer to
whom any such recognizance and certificate shall be transmitted,
shall be the officer to whom like recognizances have been heretofore
accustomed to be transmitted under the law in 'force before the
passing of this Act ; and such recognizances shall be enforced and

(1) For form MMM, see p. 741, posi.
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collected in the same manner as like recognizances have heretofore
been enforced and collected. RS.C., c. 178, ss. 71 and 72.

S79. AppeaL.-TJnless it is otherwise provided in any special Act
under which a conviction takes place or an order is made by a Jus-
tice for the payment of money or dismissing an information or coni-
plaint, any person who thinks himself aggrieved by any such con-
viction or order, the prosecutor or complainant, as well as the de-
fendant, may appeal, in the province of Ontario, to the Court of
General Sessions of the Peace ; in the province of Quebec, to the
Court of Queen's Bench, Crown side; in the provinces of Nova
Scotia, New-Brunswick and Manitoba, to the county Court of the
district or county where the cause of the information or complaint
arose; in the province of Prince Edward Island, to the Supreme
Court ; in the province o6.British Columbia, te the county or dis-
trict Court, at the sitting thereof wbich shall be held nearest to the
place where the cause of the information or complaint arose ; and in
the North-West Territories, to a judge of the Supreme Court of the
said territories, sitting without a Jury; at the place where the cause
ofthe information or complaint arose, or the nearest place thereto
where a court is appointed to be held.

2. In the district of Nipissing such person may appeal to the
Court of General Sessions of the Peace for the county of Renfrew.
51 V.,, c. 45, s. 7; 52 V., c. 45, s. 6.

88O. Certieate of Appea.-Every right of appeal shall, unless
it is otherwise provided in any special Act, be subject to the condi-
tions following, that is to say

(a.) If the conviction or order is made more than fourteen days
before the sittings of the Court to which the appeal is given, such
appeal shall be made to thethen next- sittings of such Court ; but if
the conviction or order is made within fourteen days of the sittings
of such Court, then to the second sittings next after such conviction
or order';

(b.) The appellant shall give to the respondent, or to the Justice
who tried the case for him, a notice in writing, in the formn NNN in
sehedule one to this Act, (1) of such appeal, within ten days after
such conviction or order;

(c,) The appellant, if the appeal is from a conviction adjudging
imprisonment, shall either remain in custody until the holding of
the Court to -which the appeal is given, or shall enter into a recogni-
zance in the form 000 in the said schedule (2) with two sufficient
sureties, before a Justice, conditioned personally to appear at the said
.Court, and to try such appeal, and to abide the judgment of the
Court thereupon, and to pay such costs as are awarded by the.Court;
or, if the appeal is against any conviction or order, whereby only a
penalty or sum of money is adjudged to be paid, the appellant

(1) For Form NNN, see p. 742,post.
(2) For Form 000, see p. 742,post.
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(although the order directs imprisonment in default of paymient),
instead of remaining in custody as aforesaid, or giving such recogni-
zance as afore>aid, may deposit with the J ustice convicting or making
the order such sum of money as such Justice deems sufficient to
cover the sum so adjuiIged to be paid, together with the costs of the
conviction or order, and the costs of the appeal ; and upon such
recogriizance being"given, or s-uch deposit being made, the Justice
before whom such recognizance is entered into, or deposit made,
shall liberate such person, if in custody

(d.) In case of an appeal from the order of a Justice, pursuant to
section five hundred and seventy-one, for the restoration of gold or
gold-bearing quartz, or silver, or silver ore. the appellant shall give
security by recognizance to the value of the said property to prosecute
bis appeal at the next sittings of the court and to pay such costs as
are awarded against him;

(e.) The Court to which such appeal is made shall thereupon hear
and determine. the matter of appeal and make such order therein,
with or without costs to either party, including costs of the court,
below, as seems meet to the court,-and, in case of the dismissal of
an appeal by the defendant and the affirmance of the conviction or
order, shall order and adjudge the appellant to be punished according
to the conviction or to pay the amount adjudged by the said order,
and to pay such costs as are awarded,-and shall, if necessarv issue
process, for enforcing the judgment of the court; and whenever,
after any such deposit bas been made as aforesaid, the conviction or
order is affirmed, the Court may order the sum thereby adjudged to
be paid, together with the costs of.the conviction or order, and the
costs of the appeal, to be paid out of the money deposited, and the
residue, if any, to be repaid to the appellant; and whenever, after
any such deposit, the conviction or order is quashed, the Court shall
order the money to be repaid to the appellant;

(f). The said Court shall have power, if necessary, from time to
time, by order endorsed on the conviction or order, to adjourn the
heariig of the appeal from one sittings to another, or others, of the
said Court;

(g.) Whenever any conviction or order is qiashed on appeal, as
aforesaid, the Clerk of the Peace or other proper officer shall forth-
with endorse, on the conviction or order, a nemoiandum that the
same has been quashed ; and whenever any copy or certificate of
such conviction or order is made, a copy of such memorandum shall
be added thereto, and shall, when certified under the hand of the
Clerk of the Peace, or of the proper officer having the custody of the
same, be sufficient evidence, in all courts and for all purposes, that
the conviction ororder has been quashed. 51 V., c.45, s. 8; 53 V.,·c. 37,
s. 24.

881. Proceedings on appeal.-When an appeal against any sum-
mary conviction or decision has been lodged in due form, and in
compliance with the requirements of this part, the Court appealed to
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shall try, and shall be the absolute judge, as well of the facts as of the
law, in respect to such conviction or decision ; and any of the parties
to the appeal may eall witnesses and adduce evidence, whether such
witnesses were called or evidence adduced at the hearing before the
Justice or not, either as to the credibility of any witness, or as to any
other fact material to the inquiry ; but any evidence taken before the
justice at the hearing below, signed by the witness giving the same
and certified by the Justice, may be read on such appeal, and shall
bave the like force and effect as if the witness was there examined :
Provided, that the Court appealed to is satisfied by affidavit or
otherwise, that the personal presence of the witness cannot be obtained
by any reasonable efforts. 53 V., c. 37, s. 25.

882. Appeal on mnatters of form.-No judgment shall be given in
favour of the appellant if the appeal is based on an objection to any
information, complaint or summons, or to any warrant to apprehend
a defendant issued upon any such information, complaint or summons,
for any alleged defect therein, in substance or in foim, or for any
variance between such information, complaint, summons or warrant
and the evidence adduced in auppor t thereof at the hearing of such
information or complaint, unless it is proved before the Court hearing
the appeal that such objection was made before the Justice before
whom the case was tried and by whom such conviction, judgment or
decision was given, or unless it is proved that notwitstanding it was
shown to such Justice that by such variance the person summoned
and appearing or apprehended had been deceived or mi4led, such
Justice refused to adjourn the hearing of the case to some further
day, as herein provided. R.S.C., c. 178, s. 79.

883. Jndgment te be upon the merits.-In every case of appeal
from any summary conviction or order had or made before any
Justice, the Court to which buch appea is made shall, notwithstand-
ing any defect in such conviction or order, and notwithstanding that
the punishment inposed or the order made may be in excess of that
which might lawfully have been imposed or made, hear and deter-
termine the charge or complaint on whieh such conviction or order
bas been had or made, upon the merits, and may confirm, reverbe or
modify the decision of such Justice, or may make such other convic-
tion or order in the matter as the Court thinks just, and may by
such order exercisu any power which the Justic,- wliose decision is
appealed from might have exercised, and such conviction or order
shall have the same effect and may be enforced in the same manner
as if it had been made by such Justice. The Court may also make
such order as to costs to be paid by either party as it thinks fit.

2. Any conviction or order made by the Court on appeal may also
be enforced by process of the Court itself. 53 V., c. 37, s. 26.

884. costs when appeal not prosecute.-The Court to which an
appeal is made, upon proof of notice of the appeal to such Court
having been given to the person entitled to receive the same, though
such appeal was not afterwards prosecuted or entered, may, if such
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appeal has not been abandoned according to law, at the sanme sittings
for which such notice was given, order to the party or parties
receiving the same, such costs and charges as are thought reasonable
and just by the Court, to be paid by the party or parties giving such
notice; and such costs s ball be recoverable in the manner provided
by this Act for the recovery of costs upon an appeal against an order
or conviction. R.S.C., c. 178, s. 81.

885. Proceedings when appeai fanis.-If an appeal against a con-
viction or order is decided in favour of the respondents, the Justice
who made the conviction or order, or any other Justice for the same
territorial division, may issue the warrant of distress or commitment
for execution of the same, as if no appeal had been brought. R.S.C.,
c. 178, s. 82.

886. Conviction not to be quamhed for defects of form.-iNo convic-
tion or order affirmed, or affirmed and amended, in appeal, shall be
quashed for want of form, or be removed by certiorari into any Su-
perior Court, and no warrant or commitment shall be held void by
reason of any defect therein, provided it is therein alleged that the
defendant has been convicted, and there is a good and valid convie-
tion to sustain the saine. R S.C., c. 178; s. 83.

887. Certiorari not to Iiewhen appeal is taken.-NO writ of cer-
tiorari shall be allowed to remove any conviction or order had or
made before any Justice of the Peace if the defendant has appealed
from such conviction or order to any Court to which an appeal from
such conviction or order is authorized by law, or shall be allowed to
remove any conviction or order made upon such appeal. R.S.C.
c. 178, s. 84.

8§8. Conviction to be transmitted to Appeal Court. - Bvery Jus-
tice before whom any person is summarily tried, shall transmit the
conviction or order to the Court to which. the appeal is herein given,
in and for the district, county or place wherein the offence is alleged
to have been committed, before the time when an appeal from such
conviction or order may be heard, there to be kept by the proper
officer among the records of the Court ; and if such conviction or
order has been appealed against, and a deposit of money made, such
Justice shall return the deposit into the said Codirt ; and the convic-
tion or order shall be presumed not to have tbeen appealed against,
until the contrary is shown.

2. Upon any indictment or information against any person for a
subsequent offence, a copy of such conviction, certified by the proper
officer of the Court, or proved to be a true- copy, shall be sufficient
evidence to prove a conviction for the former offence. R.S.C., c. 178,
s. 86 ; 51 V., c. 45, s. 9.

889. Conviction not to be held invalid for irregularity.-No con-
viction or order made by any Justice of the peace and no warrant
forenforcing the same, shall, on being removed by certiorari be held
invalid for' any irregularity, informality or insufficiency therein,
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provided that the Court or Judge before which or whom the question
is raised is, upon pernsal of the depositions, satisfied that an offence
,of the nature described in the conviction, order or warrant, has been
committèd, over which such Justice has jurisdiction, and that the
punishiment imposed is not in excess of that wyhich might have been
lawfully imposed for the said offence ; and any statement which,
under this Act or otherwise, would be sufficient if contained in a
conviction, shall also be sufficient if contained in an information,
summons, order or warrant: Provided that the Court or Judg;*r
where so satisfied as aforesaid, shall, even if the punishmernt imposedc
or the order made is in excess of that which might lawfully have

,been imposed or made, have the like powers in all respects to deal
with the case as seems just as are by section eight hundred and
eighty-three conferred upon the C ourt to which an appeal is taken
under the provisions of section eight hundred and seventy-nino.
R.S.C., c. 178, s. 87 ; 53 V, c. 37, s. 27.

890. Irregularities within the preceding section.-The following
matters amongst others shall be held to be within the provisions of
the next preceding section:

(a.) The statement of the ad>udication, or of any other matter or
thing, in the past tense instead of in the present;

(b.) The punishment imposed being less than the punishment by
law assigned to the offence stated in the conviction or order, or to
the -offence which appears by the depositions to have been com-
mitted;

(c.) The omission to negative cireamstances, the existence of which
would make the act complained of lawful, whether such circum-
stances are stated by wat of exception or otherwise in the section
under which the offence is laid, or are stated in another section.

2. But nothing in this section contained shall be construed to
restrict the generality of the wording of the next preceding section.
R..C., c. 178, s. 88.

891. Protection of Jtstiee whose conviction is quashe.-If an
application is made to.quash a conviction or order made by a Justice,
on the ground that such Justice has exceeded his jurisdiction. the
Court or Judge to which or whom the application is made, may, as
a condition of quashing the same, if the Court or Judge thinks tit-so
to do, provide that no action shall be brought against the Justice who
made the conviction, or against any officer acting under any warrant
issued to enforce such conviction or order. R.S.C., c. 178, s, 89.

.892. Condition of hearing motion to quash.-The Court having
authority to quash any conviction, order or other proceeding by or
before a Justice may prescribe by general order that no mot on to
quash any conviction, order or other proceeding by. or before a
Justice and brought before such Court by certiorari, shall be enter-
tained unless the defendant is shown to have entered into a reco-
gnizance with one or more sufficient sureties, before a Justice or

46'
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Justices of the county or place within which such conviction or order
has been made, or before a Judge or other officer, as -nay be
prescribed by such general order, or to have made a deposit to be
prescribed in like manner, with a condition to prosecute such writ of
certiorari at bis own costs and charges, with effect, without any
wilful or affected delay, and, if ordered so to do, to pay the person in
whose favour the conviction, order or other proceeding is affirmed,
bis full costs and charges to be taxed according to the course of the
Court where such conviction, order or proceeding is affirmed. R.S.C.,
c. 178, s. 90.

893. Imperial A ct superseed.-The second section of the Act of
the Parliament of the United Kingdom, passed in the fifth year of
the reign of Ris Majesty King George the Second: and chaptered
nineteen, shall no longer apply to any conviction, order or other
proceeding by or before a Justice in Canada, but the next preceding
section of this Act shall be substituted therefor, and the like proceed-
ings may be had for enforcing the condition of a recognizance taken
under the said section as might be had for enforcing the condition
of a recognizance taken under the said Act of the Parliament of the
United Kingdom.. R.S.C., c. 178, s. 91.

894. Judicial Notice of Prociamation.-No order, conviction or
other proceeding shal be quashed or set aside, and no delendant
shall be discharged, by reason of any objection that evidence has not
been given of a proclamation or order of the Governor in Council, or
of any rules, regulations, or by-laws made by the Governor in Council
in pursuance of a statute of Canada, or of the publication of such
proclamation, order, rules, regulations or by-laws in the Canada
Gazette: but such proclamation, order, rules, regulations and by-laws
and the publication thereof shall be judicially noticed. 51 V.,
c. 45, s. 10.

895. nefua to'quan.-If a motion or rule to quash a conviction,
order or other proceeding is refused or discharged, it shall not be
necessary to issue a writ of procedendo, but the order of the Court
refusing or discharging the application shall be a sufficient authority
for the registrar or other officer of the Court forthwith to return the
conviction, order and proceedings to the Court or Justice froin
which or whom they were removvd, and for proceedings to be takenî
thereon for the enforcement thereof, as if a procedendo had issued,
which shall forthwith bo done. R.S.C., c. 178, s. 93.

896. conviction no; to be set a.ie in eertat cases..-Whenever it
:appears by the conviction that the defendant bas appeared and
pleaded, and the merits have been tried, and the defendant has not
appealed against the conviction, where an appeal is allowed, or if
appealed against, the conviction bas been affirmed, such conviction
shal not afterwards be set aside or vacated in consequence of any
defect of form whatever, but the construction shall be such a fair and
liberal construction as will be agreeable to the justice of the case.
R.S.C., c. 178, s. 94.
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897. Orde r a to cobts.-If upon any appeal, the Court trying the
appeal orders either party to pay costs, the o'rder shall direct the
costs to be paid to.the Clerk of the Peace or other proper officer of
the Court, to be paid over by him to the persan entitled to the sarne,
and shall state within what time the costs shall be paid. R.S.C., c.
178,s. 95.

898. Recovery or costs.-If such costs are not paid within the
time so limited, and the person ordered to pay the same has not been
bound by any recognizance conditioned to pay such costs, the Clerk
of the Peace or his deputy, on application of the person entitled to
the costs, or of any person on bis behalf- and on payment of any fee
to which he is entitled, shall grant to the person so applying, a
certificate that the costs have not been paid ; and upon production
of the certificateto any Justice in and for the same territorial division,
such Justice may enforce the payment of the costs by warrant of
distress in manner aforesaid, and in defaul of distress may commit
the person against whom the warrant has issued in manner herein-
before mentioned, for any term not exceeding one month unless the
amount of the costs and ail costs and charges of the distress and also
the costs of the commitment and conveying of the party to prison, if
the justice thinks fit so to order (the amount thereof being aseer-
tained and stated in the comitment) are sooner paid. The said
certificate shall be in the form PPP and the warrants of distres and
commitment in the forms QQQ and RRR respectively in schedule
one to this Act. (1) R.S.C., c. 178. s, 96.

899. Abandonment of appea.-kn appellant may abandon bis
appeal by giving to the opposite party notice in writing of bis
intention six clear days before the sitting of the Court appealed to,
and thereupon the costs of the appeal shall be added to the sum, if
any adjudged, against the appellant by the conviction ororder, and
the Justice shall proceed on the conviction or order as if there had
been no appeal. R.S.O. (1887), c. 74, s. 8.

900. statement of case by Justice for neview.-In this section the
expression " the Court " means and includes any Superior Court of
criminal jurisdiction for the province in which the proceedings
herein referred to are carried on.

2. Any person aggrieved, the prosecutor or complainant as well as
the defendant, who desires to question a conviction, order, determin-
ation or other proceeding of a Justice under this part, on the ground
that it is erroneons in point of law, or is in excessofjurisdiction, may
arply to suen Justice to state and sign a case setting forth the facts
of the case and the grounds on which the proceeding is questioned,
and if the Justice declines to state the case, may apply to the Court
for an order requiring the case to be stated.

3. The application shal be made and the case stated within such
time and in such manner as is, from time to time, directed by rules
or orders under section five hundred and thirty-three of this Act.

ý1) For ornis PPP, QQQ, and> I1Hut, see pp 743, 74'è, and 745, posi.

723



CRIMINAL CODE OF CANADA

4. The appellant at the time of making such application, and be-
fore a case is stated and delivered to him by the Justice, shall in
every instance, enter into a recognizance before such Justice or any
other Justice exercising the same jurisdiction, with or without surety
or sureties, and in such sum as to the Justice seems meet, condi-
tioned to prosecute his'appeal without delay, and to submit to the
judgment of the Court and pay such costs, as are awarded by the
sane ; and the appellant shall, at the same time, and before he shall
be entitled to have the case delivered to him, pay to the Justice such
fees as he is entitled to ; and the appellant, if then in custody, shail
be liberated upon the recognizance being further conditioned for his
appearance before the same Justice, or such other Justice as is then
sitting, within ten days after the judgment of the Court has been
given, to abide such judgment, unless the judgment appealed against
is reversed.

5. If the Justice is of opinion that the application is merely fri-
volous, but not otherwise, he mnay refuse to state a case, and shall on
the request of the applicant sign and deliver to him a certificate of
such refusal ; provided that the Justice shall not refuse to state a
case where the application for that purpose is made to him by or
under the direction of Her Majesty's Attorney-General of Canada, or
of any province.

6. Where the Justice refuses to state a case, it shall be lawful for
the appeliant to apply to the Court, upon an affidavit of the facts,
for a rule calling upon the Justice, and also upon the respondent,
to show cause why such case should not be stated ; and such Court
may make such rule absolute, or discharge the application, with· or
without payment of costs, as to the Court seems meet; and the Justice
upon being served with such rule absolute, shall state a case accord-
ingly, upon the appellant entering into such recognizance as herein-
before provided.

7. The Court to which a case is transmitted under the foregoing
provisions shall hear and determine the question or questions of law
arising thereon, and shall thereupon affirm, reverse or modify the
conviction, oider or determination in respect of which the case has
been stated, or remit the matter to the Justice with the opinion of
the Court thereon, snd may make such other order in relation to the
matter and such orders as to costs, as to the Court seems fit ; and ail
such orders shall be final and conclusive upon ail parties : Provided
always, that any Justice who states and delivers a case in pursuance
of this section shail not be liable to any cosits in respect or by reason
of such appeal against his determination.

8. The Court for the opinion of which a case is stated shall have
power, if it thinks fit, to cause the case to be sent back for amend-
ment; and thereupon the same shall be amended accordingly, and
judgment shall be delivered after it has been amended.

. 9. The authority and jurisdiction hereby vested in the Court for
the opinion of which a case is stated may, subject to any rules and
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orders of Court in relation thereto, be exercised by a judge of such
Court sitting in chambers, and as well in vacation as in term tim'e.

10. After the decision of the Court in relation to any such case
stated for their opinion, the Justice in relation to whose determina-
tion the case has been stated, or any other Justice exercising the
same jurisdiction, shall have the same authority to onforce any con-
viction order or determination which has been affirmed, amended or
made by such Court as the Justice who originally decided the case
would have had to enforce his determination if the same had not
been appealed against; 'and no action or proceeding shall be com-
menced or had againsta Justice for enforcing such conviction, order
or determination by reason of any defect in the same.

il. If the Court deems it necessary or expedient any order of the
Court may be enforced by its own process.

12. No writ of certiorari or other writ shail be required for the
removal of any -conviction, order or other determination in relation
to which a case is stated under this section or otherwise, for obtain-
ing the judgment or determination of a Superior Court on such case
under this section.

13. In ail cases where the conditions, or any of them, in any
recognizance entered into in pursuance of this section have not been
complied with, such recognizance shall be dealt with in like manner
as is provided by section eight hundred and seventy-eight with
respect to recognizances entered into thereunder.

14. Any person who appeals under the provisions of this section
against any determination of a Justice from which he is entitled to
an appeal under section eight hundred and seventy-nine of this Act,
shall be taken to have abandoned such last mentioned right of appeal
fmally and conclusively and to al intents and purposes.

15. Where, by any special Act, it is provided that there shall be
no appeal from any conviction or order, no proceèdings shal-be
taken under this section -in any case to which such provision in such
special Act applies. 53 V., c. 37, s. 28.

901. Tender and Payment.-Whenever a warrant of distress bas
issued against any person, and. such person pa-s or tenders to the
peace officer having the execution of the same, the sum or sums in
the warrant mentioned, together with the amount of the expenses of
the distress up to the time of payment or tender, the peace officer
shall cease to execute the same. R.S.C., c. 198, s. 97.

2. Whenever any person is imprisoned for non-payment of any
penalty.or other sum, he may pay or cause to be paid to the keeper
of the prison in which be is imprisoned, the sum in the warrant of
commitment mentioned, together with the amount of the costs and
charges and expenses therein also mentioned, and the keeper shall
receive the same, and shall thereupon.discharge the person, if ho is
in his custody for no other matter. He shall also forthwith pay over
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any moneys so received by him to the Justice who issued the warrant.
R.S.C., c. 198, s. 98.

902. Beturus respecting convictions and moneys reeeire.-
Every Justice shall, quarterly, on or before the second Tuesday in
each of ihe months of March, June, September and -December in
each year, make to the Clerk of the Peace or other proper officersof
the Court having jurisdiction in appeal. as herein provided, a return
in writing, under lis hand, of all convictions made by him, and of
the receipt and application by him of the moneys received from the
defendants, which return shall include all convictions and other
matters not included in some previous return; and shall be in the
form SSS in schedule one to this Act. (1)

2. If two or more Justices are present, and join in the conviction,
they shall make a joint return.

3. In the province of Prince Edward Island such return shall be
made to the Clerk of the Court of Assize of the county in which the
convictions are made, and on or before the fourteenth day next before
the sitting of the said Court next after such convictions are so made.

4 Every such return shall be made in the said district of Nipissing,
in the province of Ontario, to the Clerk of the Peace for the county
of IRen frew, in the said province. iR.S.C., c. 178,.s. 99.

5. Every justice, to whom any such moneys are afterwards paid,
shall make a return of the receipts and application thereof, to the
Court having jurisdiction in appeal as hereinbefore provided,-which
return shall be filed by the Clerk of the Peace or the proper officer
of such Court with therecords of his office. R.S.C., c. 178, s. 100.

6. Every justice, before whom any such conviction takes place or
who receives any such moneys, who neglects or refuses to make such
return thereof, or wilfully makes a false, partial or incorrect return,
or wilfully receives a larger, amount of fees than by law he is autho-
rized to receive, shall incur a penalty of eighty dollars, together
with costs of suit, in the discretion of the Court, which m'ay be
recovered by any person who sues for the same by action of debt or
information in any Court of record in the reovince in which such
return ought to have been or is made. R.S. ., c. 178, s. 101.

7. One moiety of such penalty shall belong to the person suing,
and the other moiety to ler Majesty, for the public uses of Canada.

903. publication, &c.. ofreturne.-The Clerk of tihe Peace of the
district or county in which any suci returns are made, or the proper
officer, other than the Clerk of the Peace, to whom suchreturns arc
made, shall, within seven days after the adjournment of the next
ensuing General or Quarter Sessions, or of' the term or sitting of such
other Court as aforesaid, cause the said returns to be posted up in the
court-bouse of the district or county, and also in a conspicuous place
in the'office of such Clerk of the Peace, or other proper officer, for

'1) For form SSS, see p. 746, post.
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public inspection, and the same shall continue to be so posted up and
exhibited until the end of the next ensuing General or Quarter
Sessions of the-Peace, or of the tern or sitting of such other Court
as aforesaid ; and for every schedule so made and exhibited by such
Clerk or Officer, he shall be allowed such fee as is fixed by competent
authority. RS.C., c. 178, s. 103.

2. Such Clerk of the Peace or other officer of each district or
county, within twenty days after the end of each General or Quarter
Sessions of the Peace, or the sitting of such Court as aforesaid, shall
transmit to the Minister of Finance and Receiver General a true
copy of all such returns made within his district or county, RS.C.,
e. 178, s. 104.

904. Prosecutions for penalties under the preceding section.-All
actions for penalties arising under the provisions of section nine
hundred and two shall be commenced within six months.next after
the causé of action accrues, and the saine shall be tried in the district,
county or place wherein such penalties have been incurred ; and if a
verdict or judgment passes for the défendant, or the plaintiff becomes
non-suit, or discontinues the action after issue joined, or if, upon
demurrer or otherwise, judgment is given against the plaintif, the
defendant shall, in the discretion of the Court, recover hs costs of
suit, as between solicitor and client, and shall have the like remedy
for the sane as any defendant has by law in other cases. R.S.C., c.
178, s. 102.

905. emedies save.-Nothing in the three sections next pre-
ceding shall have the effect of preventing any person aggrieved from
prosecuting, by indictpientý any Justice, fôr any offence, the commis-
sion of which would subject him. to indictment at the time of the
coming into force of this Act. R.S.C., c. 178, s. 15.

906. »erective returns.-INo return purporting to be made by
any justice under this Act shall be vitiated by the fact of its includ-
ing, by mistake, any convictions or orders had or made before him
in any matter over which any Provincial Legislature has exclusive
jurisdiQ! ion, or with respect to which he acted under the authority
of any proyincial law. R.S.C., c. 178, s. 106.

907. Certain defeets not to vitiate proceeings.- No informa-
tion, summons, conviction, order'or other proceeding shall be held to
charge two offences, or shall be held to be uncertain on account of
its stating the offence to have been committed in different modes, or
in respect of one or other of several articles, either conjunctively or
disjunctively, for example, in charging an offence under section five
hundred and eight of this Act it may ho alleged that " the defendant
unlawfully did cut, break, root up and otherwise destroy or damage
a tree, sapling or shrub "; and it shall not be necessary to define
more particularly the nature of the act done, or to state whether
such act was done in respect of a tree, or a sapling, or a shrub.
R.S.C., c. 178, s. 107.
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908. Preserving order ln court.-Every Judge of Sessions of
the Peace, Chairman of the Court of General Sessions -of the Peace,
Police Magistrate, District Magistrate or Stipendiary Magistrate,
shali have such and like powers and authority to preserve order in
the said Courts during the holding thereof, and by the like ways and
means as now by law are or may be exercised and used in like cases
and for the like purposes by any Court in Canada, or by the judges
thereof, during the sittings thereof. R.S.C., c. 178, s. 109.

909. Resistance to.execution of proeess--(Amended by 56 Vic.,
c. 32.) Every Judge of the Sessions of the Peace, Chairman of the
Court of General Sessions of the Peace. Recorder, Police Magistrate,
District Magistrate or Stipendiary Magistrate, whenever any resis-
tance is offered to the ex< cution of any summons. warrant of execu-
tion or other process issued by him, may enforce the due execution
of the same by the means provided by the law for enforcing the exe-
cution of the process of other courts in like cases. R.S.C., c. 178, s. 110.

FORMS UNDER PART LVIII.

FROM SCHEDULE ONE.

VV.-(Section 859.)

CONVICTION FOR A PENALTY TO BE LEVIED BY DISTRESS
AND IN DEFAULT OF SUFFICIENT DISTRESS,

BY IMPRISONMENT.

Canada,
Province of ,
County of

Be it remembered that on the day of , in the
year , at , in the said county, A. B. is
convicted before the undersigned, , a Justice of the Peace
for the said county, for that the said A. B. (&c., stating the offence,
and the time and place when and where committed), and I adjudge the
said A. B. for his said offence to forfeit and pay the sum of 8
(stating the penalty, and also the compensation, if any), to be pàid and
applied· according to law. and also to pay to the said C. D. the sum
of , for his costs in this behalf; and if the said
several sums are not paid forthwith, (or on or before the
of next), * I order that the same be levied by
distress and sale of the goods and chattels of the said A. B,, and in
default of sufficient distress, * 1 adjudge the said A. B. to bc
imprisoned in the common gaol of the said county, at
in the said county of , (there to be kept at hard labour,
if such is the sentence) for the term of , unless the said
several sums and all costs and charges of the said distress (and of
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the commitment and conveying of the said A. B. to the said gaol)
are sooner paid.

Given under my hand-and seal, the day and year first above men-
tioned, at , in the couity aforesaid.

J. S., [sEAL.)

J. P., (Name of county.)

* Or when the issuing of a distress warrant would be ruinous to the
defendant and his family, or it appears he has no goods whereon to levy
a distress, then instead of the wordt between the asterisks * * say, " in-
asmuch as it is now made to appear to me that the issuiug of a
warrant of distress in this behalf would be ruinous to the said A. B.
and his family," (or, " that the said A. B. has no goods or chattels
whereon to levy the said sume by distress ").

WW.-(Section 859.)

CONVICTION FOR A PENALTY, AND IN DEFAULT OF PAYMENT
IMPRISONMENT.

Canada, ,
Province of .
County of

Be it remembered that on the day of
in the year , at , in the said county, A. B.
is convicted before the undersigned, , a Justice of the
Peace for the said county for that he the said A. B. (&c., stating the
offence, and the time and place when and where it was commit ted), and
I adjudge the said A. B. for bis said offence to forfeit and pay the
sum of (stating the penalty and the compensation, if any)
to be paid and applied according to law ; and also to pay to the said
C. D. the sum of for. his costs in this behalf ; and if the
said several sums are not paid forthwith (or, on or before
next), I adjudge the said A. B. to be imprisoned in the common gaol
of the said county, at in the said county of (and
there to be kept at hard labour) for the term of , unless
the said sums and the costs and charges of conveying the said A. B.
to the said common geol lre sooner paid.

Given under my hand and seal, the day and year first above
mentioned at , in the county aforesaid.

J. S., [SEA L.

J. P., (Name of county.)
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XX.-(Section 859.)

CONVICTION WREN THE PUNISHMENT IS BY IMPRISON-
MENT, ETC.

Province of
County of .

Be it remembered that on the day of , in the
year , at , in the said county, A. B. is convicted
before the undersigned, , a Justice of the Peace in and
for the said county, for that he the said A. B. (&c., stating the offence,
and the time and place when and where it was committed) ; and I
adjudge the said A. B. for his said offence to be imprisoned in the
common gaol of the said county, at , in the county of

, (and there to be kept at hard labour) for the term
of ; and I also adjudge the said A. B. to pay to the said
C. D. the sum of , for his-costs in this bebalf, and if the
said sum for costs are not paid forthwith (or on or before
next),then * I order that the said sum be levied by distress and sale
of the goods and chattels of the said A. B. ; and in default of sufficient
distress in that behalf. * I adjudge the said A. B. to be imprisoned
in the said common gaol (and kept there at hard labour) for the term
of , ta commence at and from the term of his imprison-
ment aforesaid, unless the said sum for costs is sooner paid.

Given under my hand and seal, the day and year first above
mentioned at , in the county aforesaid.

.J. S. (SEAL.)

J. P., (Name of county.)

* Or, when the issuting of a distress warrant would be ruinous to the
defendant and his family, or it appears that he has no goods whereon to
levy a distress, then instead of the words be'ween the asterisks * * say,
" inasniuch as it is now made to appear to me that the is.uing of a
warrant of distress in this behalf would be ruinous Io the said A. B.
and his family," (or, " that the said A: B. has no goods or chattels
whereon to levy the said sum for costs by distress").

YY.-(Section 859).

ORDER FOR PAYMENT OF MONEY TO BE LEVIED BY DISTRESS

AND IN DEFAULT OF DISTRESS IMPRISONMENT.

Canada,
Province of ,
Cotinty of .

Be it remembered that on , complaint was made before
the undersigned, , a Justice of the Peace in and for the
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said county of , for that (8tating thefacts entitling the
complainant to the order, with the time and place when and where they
occurred), and now at this day, to vit, on , at
the parties aforesaid appear before me the said Justice (or the said
C. D. appears before me the said justice, but the said A. B.,.although
duly called, does not appear by himself, his counsel or attorney. and
it is now satisfactorily proved to me on oath that the said A. B. was
duly served with the summpns in this behalf, which required him to
be and appear here on this duy before me or such Justice or Justices
of the Peace for the county, as should now be here, to answer the
said complaint, and to be further dealt with acording to law); and
now baving beard the matter of the said complaint, I do ad.iudge the
said A. B. to pay to the said C. D. the sum of forthwith
(or on or before ncxt, or as the Act or law requires), and
also to pay to the said C. D. the sum of for his costs in this
behalf; and if the said several sums are not paid forthwith (or on
or before next), thon, * I hereby order that the saine be
levied by distress and sale of the goods and chattels of the said A. B.
and in default of sufficient distress in that behalf * I adjudge the said
A. B. to be imprisoned in the common goal of the said county, at

, in the said county of , (and there kept
at hard labour) for the term of , unless the said several
sums, and all costs and charges of the said distress (and the commit-
ment and convoyance of the said A. B. to the said common goal) are
sooner paid.

Given under my hand and seal, this day of
in the year at in the county aforesaid.

J. S., [SEAL.]

J. P., (Name of coujnty.)

* Or, when the issuing of a distress warrant would be ruineus to the
defendant and hisfamily, or it appears he has no goods whereon to levy
a distress, then, instead of the words between the asterisks * * say,
, inasmuch as it is now made to appear to me that the issuing of a
warrant of distress in this behalf would be ruinous to the said A. B.
and bis family," (or " that the said A. B. bas no goods or ehattels
whereon to levy the said sums by distress").

ZZ.-(Section 859.)

ORDER FOR PAYMENT OF MONEY, AND IN DEFAULT OF
PAYMENT IMPRISONMENT.

Canada,
Province of ,
County of

Be it remembered that on ;'complaint was made before
the undersigned, , a Justice of the Peace in and for the
said county of , for that (stating the facts entitling the
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complainant to the order, with the time and place when and where they
occurred), and now on this day, to wit, on , at

, the parties aforesaid appear before me the said Justice (or
the said C. D. appears before me the said Justice, but the said A. B.,
although duly called, does not appear by himself, his counsel or at-
torney, and it is now satisfactorily proved to me upon oath that the
said A. B. was duly served with the summons in this behalf, which
required him to be and appear here this day before me, or such Jus-
tiee or Justices of the Peace for the said county, as should now be
here. to answer to the said complaint, and to be further dealt with
according to law), and now having heard the matter of the said
complaint, I do adjudge the said A. B. to pay to the said C.D. the
sum of forthwith (or on or before next,
or as the Act or law requires), and also to pay to the said C. D. the
sum of for his costs in this behalf ; and if the said several
sums are not paid forthwith (or on or before next),
thei I adjudge the said A. B. to be imprisoned in the common gaol
of the said county at , in the said county of

, (there to be kept at hard labour if the Act or law au-
thorizes this) for the term of unless the said several
sums (and costs and charges of commitment and conveying the said
A. B. to the said common gaol) are sooner paid.

Given under my hand and seal, this day of
in the year , at , in the county aforesAid.

J. S., [SEAL.]

J. P. (Yame of county.)

A AA.-(Section 859.)

ORDER FOR ANY OTHER MATTER WHERE THE DISOBEYING
OF IT IS PUNISHABLE WITH IMPRISONMENT.

Canada,
Province of ,
County of

Be it remembered that on , complaint was made
before the undersigned, , a Justice of the Peace in and for
the said county of , for that (stating the facts enti-
tling the complainant to the order with the time and place where
and when they occurred); and now on this day, to wit, on

, at , the parties aforesaid appear beforo me
the said Justice (or the said C. D. appears before me thesaid Justice,
but the said A. B., although duly called, does not appear by himself,
his counsel or attorney, and it is now satisfactorily proved to me,
upon oath, that the said A. B. was duly served with the summons in
this behalf, which required him to be and appear here this day be-
fore me, or such Justice or Justices of the Peace for the said county,
as should now be here to answer to the said complaint and to be
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further deait with according to law ; and now having heard the
matter of the said complaint, I do adjudge the said A. B. to (here
state the matter required to be done), and if, upon a copy of the mi-
iute of this order being served upon the said A. B., either personally

or by leaving the same for him at lis last or most usual place of
abode, he negleets or refuses to obey the same, in that case I adjudge
the said A. B., for such bis disobedience, to be imprisoned in the
common gaol of the said county, at , in the said county of

, (there to be kept at hard labour, (if the statute autho-
rizes this), for the terni of unless the said order is sooner
obeyed, and I do also adjudge the said A. B. to pay to the said C. D.
the sum of for his costs in this behalf, and if the said
sum for costs is not paid forthwith (or on or before
next), I order the same to be levied by distress and sale of the goods
and chattels of the said A. B., and in default of sufficient ·distress in
that behalf I adjudge the said A. B. to be imprisoned in the said
common gaol (there to be kept at· hard labour) for the space of

, to commence at and from the termination of bis
imprisonment aforesaid, unless the said sum for costs is sooner paid.

Given under my hand and seal. this day of
in the year , at , in the county aforesaid.

J. S. [SEAL.]

J. P., (Name of county.)

BBB.-(Section 862.)

FORM OF ORDER OF DISMISSAL OF AN INFORMATION OR
COMPLAINT.

Canada,
Province of
County of

Be it remembered that on , information was laid
(or complaitnt was made) before the undersigned, a
Justice of the Peace in and for the said county of, for
that el (&c., as in the summons of the defendant) and now at
this day, to wit, on , at , (if at any
adjournment insert here: " to which day the hearing of this case was
duly adjourned, of which the said C D. had due notice,") both the
said parties appear before me in order that I should hear and deter-
mine the said information (or complaint) (or the said A. B. appears
before me, but the said C. D., although duly called, does not appear);
[whereupon the matter of the said information (or complaint) being
by me duly considered, it manifestly appears to me that the said
information (or complaint) is not proved, and] (if the informant or
complainant does not appear, these words may be omitted,) I do there-
fore dismiss the same, and do adjudge that the said C. D. do pay to
the said A. B. the sum of , for bis costs incurred by him in
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defence in his behalf; and if the said sum for costs is not paid forth
with (or on or before ), I order that the same be levied by
distress and sale of the · goods and chattels of the said C. D., and in
default of sufficient distress in that behalf, I adjudge the said (. D. to
be imprisoned in the common gaol of the said county of ,
at , in the said county of (and there
kept at bard labour) for the term of , unless the said sum
for costs, and all costs and charges of the said distress (and of the
commitment and conveying of the said C. D. to the said conmon
gaol) are sooner paid.

Given undér my band and seal, this day of
in the year , at , in the county aforesaid.

J. S., [SEAL].

J P. (Name of county.)

CCC.-(Section 862.)

FORM OF CERTIFICATE OF DISMISSAL.

Canada,
Province of ,
County of .

I hereby certify that an information (or complaint) preferred by
C. D. against A. B. for that (&c., as in the summons) was this day
considered by me, a Justice of the Peace in and for the said county
of , and was by me dismissed (with costs).

Dated at , this day of , in the year

J. S.,
J. P., (Name of county.)

DDD.-(Section 872.)

WARRANT OF DISTRESS UPON A CONVICTION FOR A PENALTY.

Canada,
Province of ,
County of ,

To all or any of the constables and other peace officers in the said
county of

Whereas A. B., late of (labourer), was on this day
(or on last past) duly convicted before , a Justice of
Ihýe Peace, in and for the said county of , for that (stating
the offence, as in the conviction), and it was thereby adjudged that the
said A. B. should for such his offence, forfeit and pay (&c., as in the
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conviction), and should also pay to the said C. D. the sum of ,
for his costs in that behalf ; and it was thereb† ordered that if the
said several sums were not paid (forthwith) the same should be
levied by distress and sale of the goods and chattels of the said A. B.,
·and it was thereby also adjudged that the said A. B., in default of
sfflicient distress, should be imprisoned in the common gaol of the
said county, at , in the said county of (and there
kept at bard labour) for the space of , unless the said
several sums and all costs and charges of the said distress, and of the
commitment and conveying of the said A. B. to the said common
gaol were sooner paid ; * And whereas the said A. B., being so
convicted as aforesaid, and being (now) required to pay the said
sums of and has not paid the same or any
part thereof, but thereiu bats made default : These are, therefore, to
command you, in Her Majesty's namae, forthwith to inake distress of
the goods and chattels of the said A. B. ; and if within
days next after the making of such distress, the said sums, together
with the reasonable charges of taking and keeping the distress, are
not paid, thon to sell the said goods and chattels so by you distrained,
and to pay the money arising fron such sale unto me, the convicting
Justice (or one of the convicting Justices), that I may pay and apply
ie szame as by lawdirected, and may render the overplus, if any,on
demand, to the said A. B. ; and it no such distress is found, then to
certify the same unto me, that such further proceedings may be had
thereon as to law appertain.

Given under my hand and seal. this day of , in the
year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (Name of county.)

EEE.--(Section 872.)

WARRANT OF DISTRESS UPON AN ORDER FOR THE PAYME.NT
0F MONEY.

Canada
Province of
County of

To all or any of the Peace Officers in the said, county of

Whereas on , last past, a complaint was made before
, a Justice of the Peace in and for the said county, for

that (&c., as in the order), and afterwards, to wit, on , at
, the said parties appeared before (as in

the order), and thereupon the matter of the said complaint baving
been considered, the said A. B. was adjudged to pay to the said C. D.
the sum of , on or before then next, and also
to pay to the said C. D. the sum of , for his costs in that
behalf ; and it was ordered that if the said several sums were not paid
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on or before the said then next, the sanie should be
levied by distress and sale of the goods and chattels of the said A. B. ;
and it was adjudged that in default of sufficient distress in that
behalf, the said A. B. should be imprisoned in the common goal of
the said county, at in the said county of
(and there kept at hard labour) for the term of , unless
the said several sums and all costs and charges of the distressand
of the commitment and conveying of the said A. B. to the said
common gaol) were sooner paid; *iAnd whereas the time in and by
the said ordor appointed for the payment of the said several sums of

, and bas elapsed, but the said A. B. has
not paid the same, or any part thereof, but therein has made default :
These are, thorefore, to command you, in Her Majesty's name,
forthwith to make distress of the goods and chattels of the said A. B.
and if within the space of days after the making of
such distress, the said last mentioned sums, together with the
reasonable charges of taking and keeping the said distress, are not
paid, then to seli the said goods and chattels so by you distrained,
and to pay the money arising from such sale unto me (or some other
of the convicting Justices, as the case may be), that I (or he) may
pay or apply the same as by law directed, and may render the
overplus, if any, on demand to the said A. B. ; and if no such distress
can be found, then to certify the same unto me, to the end that
such proceedings may be had therein, as to law appertain.

Given under my hand and seal, this day of
iii the year , at , in the county aforesaid.

J. S., [smA.]

J. P., (Name of county.)

FFF.-(Section 872.)

WARRANT OF* COMMITMENT TJPON A CONVICTION FOR A
PENALTY IN THE FIRST INSTANCE.

Canada,
Province of .,
County of

To ail or any of the constables and other Peace Officers in the said
oounty of , and to the.keeper of the common gaol of the
said county of , at in the said county
of

Whereas A. B., late of ,(labourer), was on this day
convicted before the undersigned , a Justice of the Peace
in and for the said county, for that (stating the offence, as in the
conviction), and it was thereby aajudged that the said A. B., for his
offence, should forfeit and pay the sum of (&c., as in the
conviction), and should pay to the said C. D. the sum of ,
for his costs in that behalf; and it was thereby further adjudged



FORMS UNDER PART LVIII.

that if the said several sums were not paid (forthwith) the said A. B.
should be imprisoned in the common gaol of the county, at
in the said county of (and there kept at bard labour)
for the terni of , unless the said several sums (and the
costs and charges of conveying the said A. B. to the said common
gaol) were sooner paid ; And whereas the time in and by the said
conviction appointed for the payment of the said several sums bas
elapsed, but the said A. B. bas not paid the sanie, or any part thereof,
but therein bas made default : T hese are, therefore, to command
you, the said Peace Officers, or any one of you, to take the said A.
B., and him safely to convey to the common gaol at
aforesaid, and there to deliver him to the said keeper thereof, together
with this precept ; And I do hereby command you, the said keeper
of the said common gaol, to receive the said A. B. into your custody
in the said common gaol, there to imprison him (and keep him at
bard labour) for the term of , unless the said several
sums (and costs and charges of carrying him to the said common
gaol, amonunting to the further sum of ), are sooner
paid unto you, the said keeper; and for your so doing, this shall be
your sufficient warrant.

Given under my band and seal, this day of
in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (Name of county.)

GGG.-(Section 872.)

WARRANT OF COMMITMENT ON AN ORDER IN THE FIRST
INSTANCE.

Canada,
Province of' ,
County of

To ail or any of the Constables and other Peace Officers in the said
county of . , and to the keeper of the common gaol
of the county of , at , in the said
county of

Whereas, on last past, complaint was made before the
undertigned , a Justice of the Peace in and for
the said county of , for that (&c., as in the order),
and afterwards, to wit, on the day of , at
A. B. and C. D. appeared before me, the said Justice (or as it is in
the order), and thereupon having considered the matter of the com-
plaint, I adjudged the said A. B. to pay the said C. D. the sum of

, on or before the day of then next,
and also to pay to the said C. D. the sum of , for his costs
in that behalf; and I also thereby adjudged that if the said several
sumswere not paid on or before the day of then
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next, the said A. B. should be imprisoned in the common gaol of the
county of , at . in the said county of
(and there be kept at hard labour) for the term of , unless
the eaid several sums (and the costs and charges of conveying the
said A. B. to the said common gaol, as the case may be) were sooner
paid ; And whereas the time in and by the said order appointed for
the payment of the said several sums of money has elapsed, but the
said A. B. las not paid the same, or any part thereof, but therein
has made default: These are, therefore, to command you, the said
Peace Officers, or any of you, to take the said A. B. and him safely to
convey to the said common gaol, at aforesaid, and there
to deliver him to the keeper thereof, together with this precept:.
And I do hereby commandiyou, the said keeper of the said common
gaol. to receive the said A. B. into your custody in the said common
gaol, there to imprison him (and keep him at hard labour) for the
term of , unless the said several sums (and the cost and
charges of conveying him to the said common gaol, amounting to
the firther sum of ), are sooner paid unto you the said
keeper; and for your so doing, this shall be your sufficient warrant.

Given under my hand and seal, this day of
in the year , at , in the county aforesaid.

J. S., [SEAL .]

J. P., (Name of county.)

IHBH.-(Section 874.)

ENDORSEMENT IN BACKING A WARRANT OF DISTRESS.

Canada,
Province of ,
County of

Whereas proof upon oath bas this day been made before me
, a Justice of the Peace in and for the said county, that the

name of J. S. to the within warrant subscribed is of the bandwriting
of the Justice of the Peace within mentioned, I do therefore autho-
rize W. T., who brings me this warrant, and all other persons to
whom this warrant was originally directed, or by whom the same
may be lawfully executed, and also all Peace Officers in the said
county of , to execute the same within the said county.

Given under my band, this day of , one
thousand eight hundred and

O. K.,
J. P., (Name of county.)

III.-(Section 872.)

CONSTABLE'S RETURN TO A WARRANT OF DISTRESS.

i. W. T., constable, of , in the county of , hereby
certify to J. S., Esquire, a Justice of the Peace in and for the county
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of ., that by virtue of this warrant I have made diligent
search for the goods and chattels of the within mentioned A. B., and
that I can find no sufficient goods or chattels of the said A. B.
whereon to levy the sums within mentioned.

Witness my hand, this day of , one thousand.
eight hundred and

W. T.

JJJ.-(Section 872.)

WARRANT OF COMMITMENT FOR WANT OF DISTRESS.

Canada,
Province of
County of

To all or any of the Constables and other Peace officers in the county
of , and to the keeper of the common gaol of
the said county of , at , in the
said county.

Whereas (&c., as in either of theforegoing distress warrants, DDI
or EEE, to the asterisk,* and then thu): And whereas, afterwards
on the day of , in the year aforesaid, 1, the
said Justice, issued a warrant to all or any of the Peace Officers of
the county of , commanding them, or any of them,
to levy the said sums of and by distress and sale ofthe
goods and chattels of the said A. B.; And whereas it appears to me,
as well by the return of the said warrant of distmss, by the Peace
Officer who had the execution of the same, as otherwise, that the said
Peace Officer bas made diligent search for the goods and chattels of
the said A. B., but that no sufficient distress whereon to levy the sums
above mentioned could be found : These are, therefore, to command
you, the said Peace Officers, or any one of you, to take the said A. B.,
and him safely to convey to the comnon gaol at
aforesaid, and there deliver him to the said keeper, together with
this precept : And I do hereby command you, the said keeperofthe
said common gaol, to receive the said A. B. into your custody, in the
said common gaol, there to imprison him. (and keep him at hard
labour) for the term of , unless the said several sums,
and all the costs and charges of the said distress (and of the con-
mitment and conveying of the said A. B. to the said common gaol)
amounting to the further sum of , are sooner paid unto
you, the said keeper; and for so doing this shall be your sufficient
warrant.

Given under my hand and seal, this day of
in the year , at , in the county aforesaid.

J.S., [SEAL.]

J. P., (Name of county.)
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KKK.-(Section 873.)

WARRANT OF DISTRESS FOR COSTS UPON AN ORDER FOR
DISMISSAL OF AN INFORMATION OR COMPLAINT.

Canada,
Province of
District of .

To all or any of the Constables and other Peace Officers in the said
county of

Whereas on last past, information was laid (or complaint
was made) before a Justice of the Peace in and for the
said county of , for that (&c., as in the order of dismissal)
and afterwards, to wit, on , at , both parties appearing
before , in order that (1) should bear and determine the
same, and tho several proofs adduced to (me) in that bebalf, being
by (me) duly heard and considered, and it manifestly appearing to
(me) that the said information (or complaint) was not proved, (I)
therefore dismissed the same and adjudged that the said C. D. should
pay to the said A. B. the sum of , for bis costs incurred by
him in bis defence in that behalf; and (1) ordered that if the said
sum for costs was not paid (forthwith) the same should be levied on
the goods and chattels of the said C. D., and (I) adjudged that in
default of sufficient distress in that bebalf the said C. D. should be
imprisoned in the common gaol of the said county of , at

, in the said county. of (and there kept at hard
labour) for the space of , unless the said sum for costs, and
all costs and charges of the said distress, and of the commitment and
conveying of the said A. B. to the said common. gaol, were sooner
paid ; * And whereas the said C. «D. being now required to pay to
the said A. B. the said sum for costs, bas not paid the same, or any
part thereof, but therein bas made default : These are, therefore, to
command you, in Her Majesty's name, forthwith to make distress of
the goods and chattels of the said C. D., and if within the term
of days next after the making of such distress, the said last
mentioned sum, together with the reasonable charges of taking and
keeping the said distress, shall not be paid, then to sell the said goods
and chattels so by you distrained, and to pay the money arising
fron such sale to (me) that (1), may pay and apply the same as by
law dirécted, and may render the overplus (if any) on demand to
the said C. D., and if no distress can be found, then to certify the
same unto me (or to any other Justice of the Peace for the same
county), that such proceedings may be bad therein as to law
appertain.

Given under my hand and seal, this day of
in tb year , at , in the county aforesaid.

J. S., [SEAL.]
J. P., (Name of county.)
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LLL.-(8ection 873.)

WARRANT OF COMMITMENT FOR WANT OF DISTRESS.

Canada,
Province of ,
County of

To all or any of the Constables ànd other Peace Officers in the said
county of , and to the keeper of the common gaol
of the said county of , at , in the said
county of

Whereas (&c., as in form KKK to the asterisk, * and then t/Lus)
And whereas afterwards, on the day of
in the year aforesaid, 1, the said Justice, issued a warrant to al or
any of the Peace Officers of the said county, commanding them, or
any one of them, to levy the said sum of , for costs, by
distress and sale of the goods and chattels of the said C. D.: And
whereas it appears to me, as well by the return to the said warrant
of distress of the Peace Officer charged with the execution of the
same, as otherwise, that the said Peace Officer bas made diligent
search for the goods and chattels of the said C. D., but that no suffi-
cient distress whereon to levy the sum above mentioned could be
found: These are,therefore. to command you, the said Peace Officers,
or any one of you, to tale-the said C. D., and bim safely convey to
the common gaol of the said county, at aforesaid, and
there deliver him to the keeper thereof, together with this precept :
And I hereby commaand you, the said keeper of the said common
gaol to receive the said C. D. into your custody in the said common
gaol, there to imprison--him (and keep him at hard labour) for the
term of , unless the said sum, and all the costs and
charges.of the said distress (and of the commitment and conveying
of the said C. D. to the said common gaol, amounting to the further
sum of ), are sooner paid unto you the said keeper ; and
for your so doing, this shall be your sufficient warrant.

Given under my band and seal, this day of
in the year , at ,in the county aforesaid.

J.S,[SE.AL.]

J. P., (Name of county.)

MMM.-(Section 878.)

CERTIFICATE OF NON-APPEARANCE TO BE ENDORSED ON THE

DEFENDANT'S RECOGNIZANCE.

I hereby certify that the said A. B. has not appeared at the time
and place in the said condition mentioned, but therein bas made
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default, by reason whereof the within written recognizance is
forfeited.

J. S., [SEAL .]

J. P., (Name of county.)

NNN.-(Section 880.)

NOTICE OF APPEAL AGAINST A CONVICTION OR ORDER.

To -C. P., of , and (the names and- additions of the parties
to whom the notice of appeal is required to be given.)

-Take notice, tÊat I, the undersigned, A. B. of intend
to enter and prosecute an appeal at the next General Sessions of the
Peace (or other Court, as the case may be) to be holden at ,
in and for the county of , against a certain conviction
(or order) bearing date on or about the day of . ,
instant, and made by (you) J. S., Esquire, a Justice of the Peace in
and for the said county of , whereby 1, the said A. B.
was convicted of having (or was ordered) to pay , (here
state the offence as in the conviction, information, or summons, or the
amount adjudged to be paid, as in the order, as correctly as possible).

Dated at , this day of , one
thousand eight hundred and

A. B.

MEMoaANBuM.,-If this notice is given by several defendants, or-by an
attorney. it may be adapted to the case

OOO.-(Section 880.)

FORM OF RECOGNIZANCE TO TRY THE APPEAL.

Canada,
Province of
County of .

Be it remembered that on , A. B., of
(labourer), and L. M., of , (grocer), and N. O.,
of , (yeoman), personally came before the under-
signed , a Justice of the Peace in and for the said
county of , and severally acknowledged themselves to
owe to our Sovereign Lady the Queen, the several sums following,
that is to say, the said A. B. the sum of , and the said
L. M. and N. O. the sum of , each, of good and lawful
moiiey of Canada, to be made and levied of their several goods and
chattels, lands and tenements respectively, to the use of our said
Lady the Queen, her heirs and successors, if he the said A. B. fails in
the condition endorsed (or hereunder written).



FORMS UNDER PART LVIII.

Taken and acknowledged the day and year first above mentioned,
at , before me.

J. S.,
J. P.. (Name of county.)

The condition of the within (or the above) written recognizance
is such that if the said A. B. personally appears at the (next)
General Sessions of the Peace (or other Court discharging the functions
of the Court of General Sessions, as the case may be), to be holden at

, on the day of , next, in and
for the said county of , and tries an appeal against a
certain conviction. bearing date the day of
(instant), and made by (me) the said Justice, whereby he, the said,
A. B., was convicted, for that he, the said A. B., d id, on the
day of , at , in the said county of
(here set out the offence as stated in the conviction) ; and also abides
by the judgment of the Court upon such appeal, and pays such costs
as are by the Court awarded, then the said recognizance to be void,
otherwise to remain in full force and virtue.

FORM OF NOTICE OF SUCH RECOGNIZANCE TO BE GIVEN TO

THE APPELLANT AND HIS SURETIES.

Take notice, that you. A. B., are þound in the sum of
and you L. M. and N. O...n the sum of , each, that you,
the said A. B. will personally appear at the next General Sessions of
the Peace to be holden at , in an for the said county of

, and try an appeal against a conviction (or order)
dated the day of ,A(insiant) whereby you
A. B. were convicted of (or ordered, &c.), (stating offence or the

subject of the order shortly), and abide by the judgment of the court
upon such appeal and pay such costs as are by the court a¢warded,
and unless you the said A. B. personally appear and try such appeal
and abide by such judgment and pay such costs accordingly, the
recognizance entered -into by you will forthwith be levied on you
and each of you.

Dated at , this day of , one
thousand eight hundred and

PPP.-(ection 898.)

CERTIFICATE OF CLERK OF THE PEACE THAT THE COSTS

OF AN APPEAL ARE NOT PAID.

Office of the Clerk of the PEACE for the county of

'itle of the Appeal.

I hereby certify that a Court of General Sessions of the Peace, (or
other Court discharging the functions of the Court of General Sessions, as
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the case may be), holden at , in and for the said county,
on last past, an appeal by A. B. against a conviction (or
order) of J. S., Esquire, a Justice of the Peace in and for the said
couilty, came on to be tried, and was there beard and determined,
and the said Court of General Sessions (or other Court, as the case
may be) thereupon ordèred that the said conviction (or order) should
be confirmed (or quashed), and that the said (appellant) should
pay to the said (respondent) the sum of , for his costs incurred
by him in the said appeal, and which sum was thereby ordered to be
paid to the Clerk of the Peace for the said county, on or before the

day of (instant), to be by him handed over to the
said (respondent), and I faxther certify that the said sum for costs
bas not, nor has any part thereof, been paid in obedience to the said
order.

Dated at , this day of , one thou-
sand eight hundred and

G. .,
Clerk of the Peace.

QQQ.-(Section 898.)

WARRANT OF DISTRESS FOR COSTS OF AN APPEAL AGAINST
A CONVICTION' OR ORDER.

Canada,
Province of
County of .

To all or anuy of the constables and other peace oiccrs in the said
county of

Whereas (&c.. as in the warrants of distress, DDD or EEE, and to
the end of the statement of the conviction or order, and then thus) :
And whereas the said A. B. appealed to the Court of General Sessions
of the Peace (or other Court discharging the functions of the Court of
General Sessions, as the case may be), for the said county, against the
said conviction or order, in which appeal the said A. B. ;was the
appellant, and the said C. D. (or J. S, Esquire, the Justice of the
Peace who made the said conviction or order) was the respondent,
and which said appeal came on to be tried and was heard and deter-
mined at the last General Sessions of the Peace (or other Court, as the
,ase may be) for the said county, holden at - . on
and the said Court thereupon ordered that the said conviction (or
order) should be confirmed (or quashed) and that the said (appellant)
should pay to the said (respondent) the sui of , for his costs
incurred by him in the said appeal, which said sum was to be paid
to the Clerk of the Peace for the said county, on or before the
day of , one thousand eight hundred and
to be by him handed over to the said C. D.; and whereas the Clerk.
of the Peace of the said county bas, on the day of
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(instant), duly certified that the said sum for cosis had not been
paid: * These are, therefore, to command you, in Her Majesty's
name, forthwith to make distress of the goods and chattels of the said
A. B., and if, within the term of days next after the
making of such distress, the said last mentioned sum, together with
the reasonable charges of taking and keeping the said distress, are
not paid, then to sell the said goods and chattels so by you dis-
trained, and to pay the money arising from such sale to the Clerk of
the Pence for the said county of , that he may pay and
apply the same as by law directed ; and if no such distress can be
found, then to certify the same unto me or auy other Justice of the
Peace for the same county, that such proceedings may be had therein
as to law appertain.

Given under my hand and seal, this day of
in the year , at , in the county aforesaid.

O. K., [SEAL.]

.J. P., (Name of county.)

RRRR.-(Section 898.)

WARRANT OF COMMITMENT FOR WANT OF DISTRESS IN
THE LAST CASE.

Canada,
Province of ,
County of

To all or any of the constables and other peace officers in the said
county of

Whereas (&c., as in form QQQ, to the asterisk * and then thus)
And whereas. afterwards, on the day of , in the
year aforesaid, 1, the undersigned, issued a warrant ·to all or any of
the Peace Officers in the said county of , commanding
them, or any of them, to levy the said sun of , for costs.
by distress and sale of the goods and chattels of the said A. B. ; A nd
whereas it appeairs to me, as well by the return to the said warrant
of distress of the Peace Officer who was charged with the execution
of the same, as otherwise, that the said Peace Officer has made dili-
gent search for the goods and chattels of the said A. B.. but that no
suflicient distress whereon to levy the b:îid suin above mentioned
could be found: These are, therefore. to command you, the said
Peace Officers, or any one of you, to take the said A. B., and him
safely to convey to the common gaol of the said county of
at aforesaid, and there deliver him to the said keeper
thereof, together with this precept:. And I do hereby comniand you,
the said keeper of the said common gaol, to receive the said A. B.
into your custody in the said conmon gadl, there to imprison him
(and keep him at hard labour) for the tern of , unless the
said suni and all costs and charges of the stid distress .(and for the
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commitment and conveying of the said A. B. to the said common
gaol, amounting to the further sum of · ), are sooner paid
unto you, the said keeper ; and for so doing this shall be your suffi-
cient warrant.

Given under my hand and seal, this day of
in the year , at , in the county aforesaid.

0. ].., [SEAL.)

J. P., (Name of county.)

SSS.-(Section 902.)

RETURN of convictions made by me (or us, as the case may be), during
the quarter ending , 18 .

Co ci ci
Z, Z

O O If flot paid, why not, and general obser-
'vations if any.

CC5
ciQ
S<

J. S., Convicting Justice,

or

J. S. and O. K., Convicting Justices (as the case may be.)
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TABLE OF SUMMARY MATTERS.

LIST OF OFFENCES TRIABLE SUMMARILY. (1)

ArT. 'OFFE5CE. PU1NIsHMENiT. TRIABLE BLFORE

ANIMALS.

512 Cruelty to.................... Penalty $50, or 3
months, with or

without h.l.orboth Two Justices.
501 Injuries ti animale (not Penalty $te0 or 3

being cattle)(2) ......... months with or
without h'. I...One Justice...

Penalty $50, or 3
513 Keeping cock pit.,.......... months, ibesides

forfeiture .... .. Tvo Justices...
Penalty $-20, (4) or

07 Kdling dogs, birds, etc.,,with 1 ono monthi with j
332 intent to steal the skin, h.1 2nd offenre, þ

plumage, etc............. 3 months witl;
h. ...... ..... J One Justice....

333 Killing or taking pigeons.... Penalty $10 (4)..... do ....

ASSAULT.
$3'0, fine or 2 ithi

205 Common assault (5) ...... 2 impris'ment with
or without h. 1.. do ...

BANK NOTES, ETC.

442 Printing or using circulars or
business card- in the like-
ness of...................... Fine,$100,or 3 mtls,

orboth........... Two Justices.
CATTLE.

515 Refusing Peace Officer admis-
sion to cattle car, etc.. ... Pealty -$20, or 30

Violating provisions as to con-)
veyance of cattle...........

DOINAGE OFFENCES.

Manufacturing or importing
uncurrent copper coin..

Utteriugdefaced coin.

Uttering uncurrent copper?
coin...... ...............

CRIMINAL BREACBES OF
CONTRACT.

By individuals (5)..............

By Municipal Corporations (5.
By Railway Companies (5)....
Municipal Corporation orCom-

pany failing to post up the
provisions of Article 521....

LtMITATION.

3 monthse (Art. 551e)

Six Months (3).

3 months (Art. 551e)

Sx months (3).
do

do

do

days ............ One Justice .... 3 iontis (Art. 55Je)

Penalty $100....... do .... 3 months (Art. 551e)

Penalt y $20 for
everypound. be-
sides forfeiture. One Justice ... Six months (3).

Penalty $i0........ Two Justices... do
Pc,,alty; double -

the nominal v-
lle of the coin
or 8 days ...... 1 one Justice.... do

Fine $100or 3 mths TwoJustices... do
with or without hl.1.

Penalty $1000. do .... do
Penalty $100. ..... do .... do

Penalty, $20 per day. One Justice.... do

;1) With the exception of a few, which are specially noted as being either
indictable or triable summarily, all the offences in this list are non-indictable.

(2) This offence is indictable, when committed after a previous conviction.
(See p. 502, ante.)

(3) See Art. 841, ante, which (in all cases not otherwise limited) limits the
time for the commencement of the prosecution of an offence, punishable on sum-
mary conviction to six months from the time when the matter of complaint or
information arose, except in the North West Territories, where the limitation in
such cases when not otherwise p'rovided for, is twelve months.

(4) This is in addition to the value of the animal, bird or article in question.
(5) This may be prosecuted either by indictment or summarily.
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LIST OF OFFENCES TRIABLE SUMMARILY.-Continued.

AIT. OFFENCE. PUNISRMENT.

522 In.juring copy of provisions
when posted up. ........... Penalty $10.........

DANGEROUS WEAPONS.
Penalty $50 (not

less than $10).
110 Carrying any bowic knife or In default of

other offensive weapon.... payment 3odays
with or without
, l. Z. ........ .. )

103 Carrying any offensive wea- .i tine or de.
pon pu y...... ment, 30 days...

$25 fine (not less
10:> Carrying a pistol orair-gun. than $5), or one>

montb ..........
( $40 (not less than

111 Carrying sheath knives.. .. 0. In defaultd
( without h.1..

117 Concealing weapon in or about
Public Works............. Penalty, $100 (not

less than .40....
$50 fine or 3 monthe

107 Having weapon when ar- wit$5 or witheourested..................Il. ....
Penalty $200 (not

108 Having weapon with intent less than s5nh, or
to injure any one......... G months with or

without h. I..
$200 (not less ha

10! Pointing any 6 re arm at any $10), or 30 dnys
ee ........... ,.......... with or without

h, 1............
117 Possessing weapon near publie

works...................... Penalty, $4 eaC b
weapon .........

116 Selling arms in N. W. T... .. $210 fino orG months
or both.....

106 Selling pistol, etc., to a minor
iunder 16 ................. $50 fine........

10,; Selling pistol, etc., without
keeping record.......... $2 fine........

DESERTERS.

75 Enticing militin or mounted
police men to desert... 6 months, with or

without h.1......
74 Resistingwarrant for deserters $80 penalty.........

DISORDERLY HOUSE..

200 Wilfully preventing Ob- Penalty $100, and l
structing or delying offi- monthe, with or
cer entering ............. without h. 1......

(SeC VAGRANCY.)

FIRE AR 31S.

(Sec DANoitot wEaroNB8.)

GA M B LING.

19 Playing or looking on at pîlay
in a gaming house ........ Penalty $100 ;In

default 2 mnonths. f

TarABLE DEFORE L11TkATION.

One Justice .... Six months. (1)

Two Justices... i month (Art. 551f).

do .... 1 month (Art. 551f .

One Justice.... 1 month (Art. 551 f>.

Two Justices... 1 month (Art. 551f).

One Justice.... Six months (1).

Two Justices... 1 monthi (Art- 551f).

One Justice....

Two Justices...

One Justice....

do ....

do ...
Two Justices...

Two Justices..

do

do

Six months (1),

do

1 month (Art. 551j).

do

months (1).
do

do

do

(1) See Art. 841 ante, and see note (3) on p. 747, antc.
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LIST OF OFFENCES TRIABLE SUMMAIRILY.-Continued.

OFFENCE. PUNISH3YENT. TRIABLE BEFORE

Wilfully obstructiug or de- Penalty $100and 31
laying officer entering a months, with orl
gaming bouse, etc..... ... without h. 1.... Two Justices...

(See VAoRANcY.)

Railway or Steamboat Com-
pany neglecting to post up Penalty $100 not
in their coeAnrthe 2 less than $20. Civil Court. (Seeprovisions of ArtArt. 92)
against gambling........ A ...

Railway or Steamboat officer
neglecting to arrest per- Penalty 100 ; not
sons gambling in their less thau $2o..... One Justice....
conveyances............

$50, fine, or six
months, with or
without h. 1. or
both ............

Penalty $100, or
3 menthe, 2nd
offence, $100 and
6 montis, h. 1 ....

Fine, $100, or 3
months with or
without b. 1......

Fine, $100, or 3
months with or
without h. 1......

$50 fine; 1 month in
default. .........

ist offence: Penalty
. 40 and costs. In

efault, 3 months.
Eteryfurther offetn-

Cc: same penalty
an«. inprisonment
in default, toget-
ber with a further
imprisonment of 6
months.... ..

Penalty, $4. 2nd of-
fence, $6 .

Penalty, $5. 2nd of.
fence, $7 ... .....

Penalty, $10, or one
month ...........

Penalty, $5,(2) or one
month. 2nid offen-
ce, 3 nonths h. L..

Penalty, $20. (2) 2nd
offence, 3 months
h. ..........

Two Justices..

One Justice....

Two Justices...

do

do ....

INDECENT ACTS.

177 In any place to which the
public have access or in
any place with intent to
insult or offend any one...

INDIAN GRAVES.

52 Stealing or Injuring things35- in ..... .................

INTIMIDATION.

523 By violence, picketing, &c. (1)

525 Of Wheat Dealers, Seamen,
etc.(1)....................

INTOXICATING LIQUORS.

119 Conveying on board H. M's
ships...... ..... .. ,.... ...

il8 Selling, near public works . J

MARINE STORES.

382 Buying marine stores from
persons under sixteen ......

382 Receiving marine stores before
sunrise or after sunset......

MISCHIEF.

495 Fastening any veesel, etc., to a
buoy, etc.........,.........

510 Injuringcultivated rootsetc

507 Injuring fences, etc..... ....

t Justice....

do ....

do

do ....

do

do

LIlITATION.

Six months. (3)

do

do

do

do

do

do

do

do

do

do

do

do

do

ART.

749

(1) This may be prosecuted either by indictment or summarily.
(2) This is in addition to the amount of injury done.
(3) See Art. 841 ante, and see note (3) on p 747, ante.
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LIST OF OFFENCES TRIABLE SUMARILY.-Continued.

OFFENCE.

Injuring goode, etc., in rail-
way station, etc., with in-
tent to steal..............C

Injuring harbor bars.........
Injuries not otherwise provid-

ed fur.....................
Injuring trees,etc., whereso-

ever growing. (2).
Injuring vegetable produc-

tions in gardens, etc. j2). .

PUNISHMENT.

Penalty, $20 (above
value of injury),or
one month (with or
wilbout h.l.or both

Penalty, $50........

Penalty, $20. (1) ....
Penalty, $26, (1) or

2 monthe. 2nd of.
fence, 3 months.

Penalty, $20. (1) 2
months in default

Recklessly setting fire to forest
etc., on Crown domain. (4). Fine, $50. In de.

fault, 6 months..
N EGLIGENCE.

Leaving holes in iceor exca-
vations, etc., unguarded..

OFFENSIVE WEAPONS.
(See DAN.GERoUS WEAPoNs.)

PERSONATION.

At any Qualifying or Competi-
tive Examination (5).

PRIZE FIGBTING.

Challenge to prize fight....

Principal in a prize fight.

.Attending prize fight..

Fight on a quarrel ...........

Leaving Canada to attend a
prize fight...............

PUBLIC STORES.

Not satisfying Justice of law-
ful possession of. .........

Unlawfullydredging for stores
Unlawfully possessing public

storeS not exceeding the va.
lue of $25 (6)......,........

Fine or imprison-
ment, (with or
without h. 1.), or
bath..............

One ycar, or $100,
fine..............

$1000, fine (not less
than $100 ; or 6
months, (with or
without b. 1.) or
bath..............

One year with or
without h. 1......

$500 fine (not less
than $50), or one
year (with or with.
out h. 1.), or
bath..............

Discharge ; or $50
fine..............

$400 (not lesq than
$50), or 0 months,
with or without
h . 1... ...........

Tn .ABLE BEFoE

One Justice. ...

do ....

do

do

do

do

do

do

do

do

do

do

Fine $25........ Two Justices..
Fine $25, or S m'ths| do

Fine $100, or 6miths
withorwithouth.1l

(1) This is an addition to the amount of injury done.
(2 This offence is indictable if committed after two previous convictions. (See

P. (502 ante.)
(3) See Art. 84 I ante, and see note (3) on p. 747, ante
(4) This is an indictable offence, but mnay be dealt with by the Magistrate,

sumnarily, when the consequences have not been serious.
(5) This is also an indictable offence. (See p. 500, ante.)
(6) When the value is over $25 this offence is indictable. (See p. 497 ante.)

ART.

486

255

457

93

94

LIMITATION.

Sir months. (3)
do

do

do

do

do

do

do

do

do

do

do

do

do
do

do
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LIST OF OFFENCES TRIABLE SUMMARILY.-Continued.

173

OFFEI5lE.

PUBLIC WORSHIP.

Disturbance of..............

RECEIVING.

Anything unlawfuly obtained
the stealingof which is pu-
nishable summarily.. .....

Necessaries from Marine or
Deserter (1).................

Regimental necessarie8 (1)...

(See MARxIRE STORES.)
(See SEADIAN's PROPERTY.)
(See PuoAc STORES.)
(See WRECC.)

SEAMAN'S PROPERTY.

Notsatisfying Justiceof lawful
possession of...............

Receiving, by purchase ex-
change, or pawn (1).

STEALING.

Cultivatedroots, etc.,in land
not being a garden, etc... } •

Fences, gates, etc..........

Garden plants, fruit, etc., (4)

Not satisfying Justice of law
lul possession of tree, etc..

Trees, etc.,worth 25c ut least

(See INDIAN GRAVES.)

TRADE MARKS.

Falsely representing goods a
manufactured for Her Ma
jesty or any Government ...

Offences against the provi-
Bions of Part XXXIII as
to Trade Marks. (5). •••••

Unlawfully importing goods
liable to forfeiture under
Part XXXIII... .-......

Penalty $10, (2).....
Penalty $25, (2)

2nd offenre, 3
months h. 1.....

Penalty $100.
Four months, or

$100, fiue. 2ssd
offen'e, G months
or $2,0 fine (be-
aides forfeiture).

Penalty $-00 and
forfaiture of goods

LimTTATION.PUNSUHMENT. TRIABLFBRFORE

$50 fine. One month,
in default ....... ne Justice ....

Sane punishment as
for stealing it.... do ....

Penalty $120; six
months in default Two Justices..

Penalty $40, or six
maonths............ do

Fine $25........... One Justice....
Penalty $100 2nd

$100 or sixn nus.~ do ...

Penalty $5, (2) or
one month, 2nd
offence,3montbs
h.l............... do

Penalty $20, (2)
mnd offence, 3
months h. I..... do

Penalty $2?, (2) or 1
month............ do

(1) This is also indictable. (See p. 497, ante.)
(21 This is in addition to the value of the article in question.
(3) See Art. 841 ante, and see note (3) on p. 747, ante.
(4) This offence when committed after a previous conviction is indictable.

ISee p. 496, ante.)
(5) This is also indictable. (See p. 499, ante.)
(G) This is indictable when committed after two previous convictions.

Six months. (3)

do

do

do

do

do

do

do

do

do

do

-

s

-

.
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LIST OF OFFENCES TRIABLE SUMMARILY.-Continued.

A RIT. OFFENCE. PUNISfl.VENT.

VAGRANCY.

Including publicly exposing [
indecent show, begging,
loitering, swearing, being
drunk and disorderly,etc.,
in street, defacing signs,
breakiog windos etc, 0,,ieor months
comon prostitution $50 or without
night walkiug, etc- keep-) (I 1) rbt
iugor b cing keep h. . or both .....
disorderly house, or fre- i
quenting disorderly hon-
ses, living by gaming or
crime or by the avails of
prostitution..............

TRIADLE BEFORE

Two Justices...

WREcK.

496 Preventing Saving of. (2). Penalty $400, or G
months with or do

381 Secreting, or receiving, or without h. L.
keeping wreck. (2)......... do do

LI.IITATIONi.

Six months. (1)

do

do

PART LIX.

RECOGNIZANCES.

910. Bender of aeensed by surety.-Any surety for any person
charged vith any indictable offence may, upon affidavit showing
tho grounds therefor, with a certified copy of the recognizance,
obtain from a Judge of a Superior Court or from a Judge of a
County Court having criminal jurisdiction, or in the province of
Quebec from a district Magistrate, an order in writing under his
hand, to render such person to the common gaol of the cornty where
the offonce is to be tried.

2. The sureties, under such order, may arrest such person and
deliver him, with the order, to the gaoler naned therein; who shall
receive and imprison him in the said gaol, and shal be charged with
the keeping of such person until he is discharged by due course of
law. R.S.C., c. 179, ss. 1 and 2.

911. Bail after render.-The person rendered may apply to a
Judge of a Superior Court, or in cases in which a judge of a County
Court may admit to bail, to a Judge of a County Court, to be again
admitted to bail, who may on examination allow or refuse the same,
and make such order as to the number ofthe sureties and the amount
of recognizance as he deems meet,-which order shall be deait with

(1) See Art. 841 ante, and see note on p. 747, ante.
(2) This is indictable also.
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in the same manner as the first order for bail, and so on as often as
the case requires. R.S.C., c. 179, s. 3.

912. »Ischarge of recognizane.-On due proof of such render,
and certificate of the Sheriff, proved by the affidavit of a subscribing
witness, that such person bas been so rendered, a Jddge of the
Superior or County Court, as the case may be, shall order an entry
of such render to be made on the recognizance by the Officer in
charge thereof, which shall vacate the recognizance, and may be
pleaded or alleged in discharge thereof. R.S.C., e. 17j9, s. 4.

913. ]ender in Court.-The sureties may bring the person char.
ged as aforesaid into the Court at which he is bound to appear,
during the sitting thereof, and then, by leave of the Court, render
him in discharge of such recognizance at any time before trial, and
such person shall be committed to gaol, there to remain until
discharged by due course of law; but such Court may admit such
person to bail for his appearance at any time it deems meet. R.S.C.
c. 179, s. 5.

914. Sureties not di charged by Arraignrnent or Conviction.-
The arraignment or conviction of any person ciiarged and bound as
aforesaid, shall not discharge the recognizance, but the same shall be
effectual for bis appearance for trial or sentence, as the case may be ;
nevertheless the Court may commit such person to gaol upon bis
arraignment or trial, or may require new or additional sureties for
his appearance for trial or sentence, as the case may be, notwith-
standing such recognizance ; and such commitment shall be a dis-
charge of the sureties. R.S.C., c. 179, s. 6.

915. Right of surety to render not affected.-NOthilig in the fore-
going provisions shall limit or restrict any riglit which a surety now
has of taking and rendering to custody any person charged with
any such offence, and for whom he is such surety. R.S.C., c. 179,
s.7.

916. Entry of Fines &c. on record and recovery thereof.-Unless
otherwise provided, all fines, issues, amercements and forfeited
recognizances, the disposal of which is within the legislative autho-
rity of the Parliament of Canada, set, imposed, lost or forfeited before
any Court of criminal jurisdiction shall, within twenty-one days
after the adjournment of such Court be fairly entered and extracted
on a roll by the Clerk of the Court, or in case of his death or absence,
by any other person, under the direction of the Judge who presided
at such Court, which roll shall be made in duplicate and signed by
the Clerk of the Court, or in case of bis death or absence, by such
Judge.

2. If such Court is a Superior Court of criminal jurisdiction one
of such rolls shall be filed with the Clerk, Prothonotary, Registrar
or other proper Officer-

(a.) in the province of Ontario, of a division of the .High Court of
Justice ;

758
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(b.) in the provinces of Nova Scotia, New Brunswick and British
Columbia, of the Supreme Court of the province;

(c.) in the province of Prince Edward Island, of the Supreme
Court of Judicature of that province ;

(d.) in the province of Manitoba, of the Court of Queen's Bencli
of that province; and

(e.) in the North-west Territories, of the Supreme Court of the
said territories,-

on or before the first day of the term next succeeding the Court
by or before which such fines or forfeitures were imposed or forfeited.

3. If such Court is a Court of General'Sessions of the Peace, or a
County Court, one of such rolls shall remain deposited in the office
of the clerk of such Court.

4. The other of such rolls shal, as soon as the same is prepared,
be sent by the Clerk of the Court making the same, or in case of
his death or absence, by such Judge as aforesaid, with a writ of fieri

facias and capiaa,accordinge to the formI TTT in schedule one to this Act,
(1) to the Sheriff ôf the county in and for which such Court was
holden ; and such writ shall be authority to thé Sheriff for proceed-
ing to the immediate levying and recovering of such fines, issues,
amercements and forfeited recognizanees, on the goods and chattels,
lands and tenements of the several persons named therein, or for
taking into custody the bodies of such persons respectively, in case
sufficient goods and chattels, lands or tenements cannot be found,
whereof the sums required can be muade ; and*every person so taken
shall be lodged in the common gaol of the county, until satisfaction
is made, or until the Court into which such writ is returnable, upon
cause shown by the party, as hereinafter mentioned, makes an order
in the case, and until such order has been fully complied with.

5. The Clerk of the Court shall, at the foot of each roll made out
as herein directed, make and take an affidavit in the following form,
that is to say :

" I, A. B. (describing his office), make oatÉ that this roll is truly
"and carefully made up and examined, and that all fines, issues,
"amercements, recognizances and forfeitures which were set, lost,
"imposed or forfeited, at or by the Court therein mentioned, and
"which, in right and due course of law, ought to be levied and paid,
" are, to the best of my knowledge and understanding, inserted in
"the said roll ; and that in the said roll are also contained and
"expressed all such fines as have been paid to or received by me
"either in Court or otherwise, without any wilful discharge,
" omission, misnomer or defect whatsoever. So help me God ;"

Which oath any Justice of the Peace for the county is hereby
authorized to administer. R.S.C., c. 179, ss, 8, 9 and 15.

(1) For forrn TTT see p. 758, posi.
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917. Officer to prepare lists of persons under recognimance making
default.-If any person bound by recognizance for bis appearance
(or for whose appearance any other person bas becone so bound) to
prosecute or give evidence on the trial of any indictable offence, or
to answer for any common assault, or to articles of the peace, makes
default, the Officer of the Court by whom the estreats are made out,
shall prepare a list in writing, specifying the name of every person
so making default, and the nature of the offence in respect of which
suchi person. or bis surety, was so bound, together with the residence,
tr4de, profession or calling of every such person and surety,-and
shall, in such list, distinguish the principals from the sureties, and
shall state the cause, if known, why eaci such person did not appear
and whether, by reason of the non-appearance of such person, the
ends of Justice have been defeated or delayed. R.S.C., c. 179, s. 10.

91S. ProeeedLng on forfelted recognizanee not te be taken except
by order of Judge &e.-Every such Officer shall, before any such
recognizance is estreated, lay such list before the Judge or one of the
Judges who presided at the Court, or if such Court was not presided
over by a Judge, before two Justiées of the Peace who attended at
such Court, and such Judge or Justices shall examine such list, and
make such order touching the estreating or putting in process any
such recognizance as appears just, subject, in the province of Quebec,
to the provisions hereinafter contained ; and no Officer of any such
Court shall estreat or put in process any such recognizance without
the written order of the Judge or Justices of the Peace before whom
respectively such list bas been laid. R.S.C., c. 179, s. 11.

919. ecognizance need not be estreated in certain cases.-Except
in the cases of persons bound by recognizance for their appearance,
or for whose appearance any other person bas become bound to pro-
secute or give evidence on the trial of any indictable offence, or to
answer for any common assault, or to articles of the Peace, in every
case of default whereby a recognizance becomes forfeited, if the
.cause of absence is made known to the Court in which the person
was bound to appear, the Court, on consideration of such cause, and
considering also, whether, by the non-appearance of such person the
ends of Justice have been defeated or delayed, may forbear to order
the recognizance to be estreated; and, with respect to all recogniz-
ances estreated, if it appears to the satisfaction of the Judge who
presided at such Court that the absence of any person for whose
appearance any recognizance was entered into, was owing to circum-
stances which rendered such absence justifiable, such Judge may
make an order directing that the sura forfeited upon such estreated
recognizance shall not be'levied.

2. The Clerk of the Court shall, for such purpose, before sending
to the sheriff any roll, with a writ offierifacias and capias, as directed
by section nine hundred and sixteen, siibmit the same to the Judge
who presided at the Court, and such Judge may make a minute on
the said roll and writ of any such forfeited recognizances and fines
as he thinks fit to direct not to be levied ; and the sheriff shall
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observe the direction in such minute written upon such roll and
writ, or endorsed thereon, and shall forbear accordingly to levy any
such forfeited recognizance or fine. R.S C., c. 179, sa. 12 and 13.

920. sale or udans by Sherfir under estreated recoguisance.-
If upon any writ issued under section nine hundred and sixteen, the
Sheriff takes lands or tenements in execution, he shall advertise the
same in like manner as he is required to do before the sale of lands
in execution in other cases; and no sale shall take place in less than
twelve months from the time the writ came to the hands of the
Sheriff. R.S.C., c. 179, s. 14.

921. liscarge from eustody on giving seenrity.-If any person
on whose goods and chattels a Sheriff, Bailiff or other Officer is
authorized to levy any such forfeited recognizance, gives security to
the said Sherif or other Officer for his appearance at the retura day
mentioned in the writ, in the Court into which such writ is return-
able, then and there to abide the decision of such Court, and aliso to
pay such forfeited redognizance, or sum of money to be paid in lieu
or satisfaction thereof; together with all such expenses as are adjudged
and ordered by the Court, such Sheriff or Officer shall discharge
such person out of custody, and if such person does not appear in
pursuance of his undertaking, the Court may forthwith issue a writ
of fieri facias and capias against such person and the surety or
sureties of the person so bound as aforesaid. R.S.C., c. 179, s. 16.

922. Disebarge orrorfedis recognisane.-The Court, into which
any writ offieri facias and capias issued under the provisions of this
part is returnable, may inquire into the circumstances of the case,
and may in its discretion, order the discharge of the whole of the
forfeited recognizance, or sum of monby paid or to be paid in lieu or
satisfaction thereof, and make such order thereon as to such Court
appears just ; and such order shall accordingly be a discharge to the
Sheriff, or to the party, according to the circumastances of the case.
- .S.C., c. 179, s. 17.

923. neturn or wrlt by sherifr.-The Sheriff, to whom any writ is
directed under this Act, shail return the same on the day on which
the same is made returnable, and shall state, on the back of the roll
attached to such writ, what has been done in the execution thereof ;
and such return shall be filed in the Court into which such return is
made, R.S.C., c. 179, s. 18.

924. nRo and return to be transmitted to Minister of inance.-A
copy of such roll and retura, certified by the Clerk of the Court
into which such return is made, shall be forthwith transmitted to
the Minister of Finance and Receiver-General, with a minute thereon
of any of the sums therein mentioned, which have been remitted by
order of the Court, in whole or in part, or directed to be forborne,
under the authority of section nine hundred and nineteen. R.S.C.,
c. 179, s. 19.

925. Appropitation or moneys conected by sherir.-The Sheriff
or other Officer shall, without delay, pay over all moneys collected
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under the provisions of this part by him, to the Minister of Finance
and Receiver-General, or other person entitled to receive the same.
iR.S.C, c. 179, s. 20.

926. iuebee.-The provisions of sections nine hundred and
sixteen and nine hundred and nineteen to nine hundredand twenty-
four, both inclusive, shall not apply to the province of Quebec, and
the following provisions shall apply to that province only-

2. Whenever default is made in the condition of any recognizance
lawfuly entered into or taken in any criminal case, proceeding or
matter, in the province of Quebec, within the legislative authority
of the Parliament of Canada. so that the penal sum therein men-
tioned becomes forfeited and due to the Crown, such recognizance
shall thereupon be estreated or withdrawn from any record or pro-
ceeding in which it then is-or where the recognizance has been
entered into orally in open Court-a certificate or minute of such
recognizance, under the seal of the Court> shall be made from the
records of such Court;

(a.) Such recognizance, certificate or minute, as the case may be,
shall be transmitted by the Court, Recorder, Justice of the Peace,
Magistrate or other functionary before whom the cognizor, or the
principal cognizor, where there is a surety or sureties, was bounid to
appear, or to do that, by his default to do which the condition of
the recognizance is broken, to the Superior Court in the district in
which the place where such default was made is included for civil
purposes, with the certificate of the Court, Recorder, Justice of the
Peace, Magistrate or other functionary as aforesaid, of the breach
of the condition of such recognizance, of which and of the forfeiture
to the Crown of the penal sum -therein mentioned, such certificate
shall be conclusive evidence;

(b.) The date of the receipt of such recognizance or minute and
certificate by the proihonotary of the said Court, shall be endorsed
thereon by him, and he shall enter judgment in favour of the Crown
against the cognizor for the penal sum mentioned in such recog-
nizance, and execution may issue therefor after the same delay as in
other cases, which shall be reckoned from the time when the judg-
ment is entered by the Prothonotary of the said Court;

(c.) Such execution shall issue upon fiat or prcipe of the Attor-
ney-General, or of any person thereunto authorized in writing by
him; and the Crown shall be entitled to the costs of execution and
to costs on all proceedings in the case subsequent to execution, and
to such costs, in the discretion of the Court, for the entry of the
judgment, as are fixed by any tariff.

3. Nothing in this section contained shall prevent the recovery of
the sum forfeited by the breach of any recognizance from being
recovered by suit in the manner provided by law, whenever the
same cannot, for any reason, be recovered in the manner provided
in this section;

(a.) In such case the sum forfeited by the non-performance of
the conditions of such recognizance shall be recoverable, with costs,
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by action in any Court having jurisdiction in civil cases to the amount,
at the suit of the Attorney-General of Canada or of Quebec, or other
person or Officer authorized to sue for the Crown; and in any suclh
action it shal* be held that the person suing for the Crown is duly
empowered so to do, and that the conditions of the recognizance
were not performed, and that the sum therein mentioned is, there-
fore, due to the Crown, unless the defendant proves the contrary. .

4. In this section, unless the context otherwise requires, the expres-
sion " cognizor " includes any number of cognizors in the same
recognizance, whether as principals or sureties.

5. When a person has been arrested in any district for an offence
committed within the limits of the province of Quebec, and a Justice
of the Peace has taken recognizances from the witnesses heard
before him or another Justice of the Peace, for their appearance at
the next session or term of the Court of competent criminal juris-
diction, before which such person is to undergo his trial, there to
testify and give evidence on such trial, and such recognizances bave
been transmiitted to the office of the Clerk of such Court, the said
Court may proceed on the said recognizances in the saie manner as
if they bad been taken in the district in which such Court is held.
R.S.C., c. 179, ss. 21, 22 and 23.

FORM UNDER PART LIX.

FRO31 ScHEDULE ONE.

TTT.-(Section 916.)

WRIT OF FIERI FACIAS.

Victoria, by the Grace of God, &c.
To the Sherifi of Greeting:
You are hereby commanded to levy of the goods and chattels,

lands and tenements, of each of the persons mentioned in the roll
or extract to this writ annexed, all and singular the debts and sums
of money upon them severally imposed and charged, as ther.ein is
specified ; and if any of the said several debts cannot be levied, by
reason that no goods or chattels, lands or tenements can be found
belonging to the eaid persons, respectively, then, and in all such
cases, that you take the bodies of such persons, and keep them safely
in the gaol of your county, there to abide the judgment of our court
(as the case may be) upon any matter to be shown by them, respecti-
vely, or otherwise to remain in your custody as aforesaid, until such
debt is satisfied unless any of such persons respectively gives suffi-
cient security for his appearance at the said court, on the returnay
hereof, for which you will be held answerable ; and what yqu do' lu
the premises make appear before us in our Court (a8 the case may be,)
on the dayof term next, and bave then
and there this writ. Witness, &c., G. H., clerk (as the case may be).
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PART LX.

FINES AND FORFEITURES.

927. Appropriatiou of Fines, &c.-Whenever no other provision
is made by any law of Canada for the application ofany fine, penalty
or forfeiture imposed for the violation of any such law, the same
shall belong to the Crown for the public uses of Canada.

2. Any duty, penalty or sum of money, or the proceeds of any
forfeiture which is by any Act, given to the Crown, shall, if nopther
provision is made respecting it, formu part of the Consolidated Revenue
Fund of Canada, and shall be accounted for and otherwise dealt
with accordingly. R.S.C., c. 180, ss. 2 and 4.

928. Appucaton or Fines, &c. by Order in ConneU-.-Tbe Governor
in Council may from time to time direct that any fine, penalty or
forfeiture, or any portion thereof, which would otherwise belong to
the Crown for t'he public uses of Canada, be paid to any provincial,
municipal or local authority, which wholly or in part bears the
expenses of administering the law under which such fine, penalty
or forfeiture is imposed, or that the saine be applied in any other
manner deemed best adapted to attain the objects of such law and
to secure its due administration. R.S.C., c 180, s. 3.

929. necovery or pensuy or rorretture.-Whenever any pecu-
niary penalty or any forfeiture is imposed for any violation of any
Act, and no other mode is prescribed for the recovery thereof, such
penalty or forfeiture shall be recoverable or enforceable, with costs,
in the discretion of the Court, by civil action or proceeding at the
suit of Ier Majesty only, or of any' private party suing as well for
ier Majesty as for himself-in any form allowed in such case by
the law of that province in whieh it is brought--before any Court
having jurisdiction to the amount of the penalty in cases of simple
contract-upon the evidence of any one credible witness other than
the plaintiff or party interested ; and if no other provision is made
for the appropriation of any penalty or forfeiture so recovered or
enforced, one moiety shall belong to Her Majesty, and the otber
moiety shall belong to the private party suing for the same, if any,
and if there is none, the whole shall belong to Her Majesty. R.S.C.,

930. Lnitation of action.-No action, suit or information shall
be brought or laid for any penalty or forfeiture under any such Act
except within two years after the cause of action arises or after the
offence is committed, unless the time is otherwise limited by such
Act. R.S.C., e. 180, s. 5.
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TITLE VIII.

PROCEEDINGS 'AFTER CONVICTION.

PART LXI.

PUNISHMENTS GENEIRALLY.

931. Punimbnent to be alter conviction oniy.-Whenever a person
doing a certain act is declared to be guilty of any offence, and to be
liable to punishment therefor, it shall be understood that such person
shall only be deemed guilty of such offence and liable to such punish-
ment after being duly convicted of such act. R.S.C., c. 181, s. 1.

932. Degrees mn puniabment.-Whenever it is provided that the
offender shall be liable to different degrees or kinds of punishment,
the- punishment to be inflicted shall, subject to the limitations
contained in the enactment, be in the discretion of the Court or
Tribunal before which the conviction takes place. R.S.C., c. 181 s. 2.

933. LiabiItty under difrerent provision.-Whenever any offen-
der is punishable under two or more Acts or two or more sections of
the same Act, he may be tried and punished under any of such Acts
or sections; but no person shall be twice punished for the same
offence. R.S.C., c. 181, s. 3.

934. Fine imposed aall be tu the diseretion of the Court. -
Whenever a fine may be awarded or a penalty imposed for any
offence, the amount of such fine or penalty shall, within such limits,
if any, as are.prescribed in that behalf, be in the discretion of the
Court or person passing sentence or convicting, as the case may be.

... ,c. 181, s. 33. •

PART LXII.

CAPITAL PUNISRMENT.

93'5. Punishment to be the nane on conviction by verdiet or by
eon(esson.-Every one who is indicted as principal or accessory for
any offence made capital by any statute. shall be liable to the same
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punishment, whether he is convicted by verdict or on confession, and
this as well in the case of accessories as of principals. R.S.C.,
c. 181, s. 4.

936. Form of sentence oef Death. -In all cases where an offender
is sentenced to death the sentence or judgment to be pronounced
against him shall be, that he be hanged by the neck until he is dead.
R.S.C., c, 181, s. 5.

937. sentence of Deatb to be reported to Secretary of State.-In
the case of any prisoner sentenced tô the punishment of death, the
Judge before whom such prisoner has been convicted shall forthwith
make a report of the case to the Secretary of State, for the informa-
tion of the Governor General; and the day to be appointed for carrying
the sentence into executioh shall be such as, in the opinion of the
Judge, will allow sufficient time for the signification of the Governor's
pleasure before such day, and if the Judge thinks such prisoner
ought to be recommended for the exercise of the Royal Mercy, or if,
from the non-decision of any point of law reserved in the case, or
from any other cause, it becomes necessary to delay the execution,
he, or any other Judge of the same Court, or who might have held
or sat in such Court, may, from time to time, either in term or in vaca-
tion,reprieve such offender for sueh period or periods beyond the time
fixed for the execution of the sentence as are necessary for the consi-
deration of the case by the Crown. R.S.C., c. 181, s. 8.

93S. Prisoner aunder Sentence of Death to be con ned apart.-
Every one who is sentenced to suffer death shall, after judgment, be
confined in some safe place within the prison, apart from all other
prisoners ; and no person except the gaoler and his servants, the
3Medical Officer or Surgeon of the prison and a Chaplain or a Minister
of Religion, shall have access to any such conviet, without the
permission, in writing, of the Court or Judge before whom such
convict has been tried, or of the Sheriff. R.S.C., c. 181, s. 9.

939. Place orexecution.-Judgment of death to be executed on
any prisoner shall be carried into effect within the walls of the prison
in which the offender is confined at the time of execution. R.S.C.,
c. 181, s. 10.

940. Persons who shah be present atexecution.-The Sheriff char-
ged with the execution, and the gaoler and Medical Officer or Sur-
geon of the prison, and such other Officers of the prison and such
persons as the Sheriff requires, shall be present at the execution.
H.S.C., c. 181, s. 11.

941. Personu who may be prement at execution.-Any Justice of
the Peace for the district, county or place to which the prison be-
lon gs, and such relatives of the prisoner or other persons as it seems
to the Sheriff proper to admit within the prison for the purpose, and
any minister of religion who desires to attend, may also be present
at the execution. R.S.C., c. 181, s. 12.
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942. certieateoraeaua.-As soon as may be after judgment of
death has been executed on the offender, the Medical Officer or Sur-
geon of the prison shall examine the body of the offender, and shall
ascertain the fact of death, and shall sign a certificate thereof, in the
form UUU in schedule one hereto, (1) and deliver the same to the
Sherif.

2. The Sheriff and the gaoler of the prison, and such Justices and
other persons present, if any, as the Sheriff requires or allows, shall
also sign a declaration in the form VVV in the said schedule to the
effect that judgment of death has been executed on the offender.
(1) RS.C., c. 181, ss. 13 and 14.

943. when deputies may Act.-The duties imposed upon the
Sheriff, Gaoler, Medical Officer or Surgeon by the two sections next
preceding, may be and, in his absence, shail be performed by his
Iawful deputy or assistant, or other officer or person ordinarily acting
for him, or conjointly with him, or discharging the duties of any
such Officer. R.S.C., c. 181, s. 15.

944. inquest to be hela.-A Coroner of a district, county or place
to which the prison belongs, wherein judgment of death is executed
on any offender, shall, within twenty-four hours after the execution,
hold an inquest on· the body of the offender; and the Jury at the
inquest shall inquire into and ascertain the identity of the body, and
whether judgment of death was duly executed on the offender ; and
the inquisition shall be in duplicate, and one of the originals shall be
delivered to the Sheriff.

2. No officer of the prison and no prisoner confined therein shall,
in any case, be a Juror on the inquest. R.S.C., c. 181, se. 16 and 17.

945. Place efBurias.-The body of every offender executed shall
be buried within the walls of the prison within which judgment of
death is exccuted on him, unless the Lieutenant Governor in Council
orders otherwise. R.S.C., c. 181, s. 18.

946. certincate to be sent to Secretary of state and exhibited at
prison.-Every certificate and declaration, and a duplicate of the
inquest required by this Act, shall in every case be sent with all
convenient speed by the Sheriff to tho Secretary of State, or to su ch
other Officer as is, from time to time, appointed for the purpose by the
Governor in Council; and printed copies of such several instruments
shail as soon as possible, be exhibited and shall, for twenty-four hours
at least, be kept exhibited on or near the principal entrance of the
prison within which judgment of death is executed. R.S.C., c. 181,
s. 20.

947. omissions mot to invalidate execution.-The omission to
comply with any provision of the proceeding sections of this part
shall not make the execution of judgment of death illegalin any case

(t) For Forms ULUU, and VVV, see p. 772, posI.
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in which such execution would otherwise have been legal. R.S.C.,
c. 181, s. 21.

94S. Other proce-ngs in Exeeutions not afreete.-Except in so
far as is hereby otherwise provided, judgment of, death shaHl be
carried into effect in the same manner as if the above provisions had
not been passed. R.S.C., c. 181, s. 22.

A 949. Eules and Regulations a to Execution.-The Governor in
eouncil may, from time to time, make such rules and regulations to
be observed on the execution of judgment of death in every prison,
as he, from.time to time, deems expedient for the purp se, as well of
guarding against any abuse in such execution. as also of giving
greater solemnity to the same, and of making known without the
prison walls the fact that such execution is taking place.

2. Al such rules and regulations shall be laid upon the tables of
both Houses of Parliament within six weeks after the making thereof,
or, if Parliament is not then sitting, within fourteen days after the
next meeting thereof. R.S.C., c. 181, sa. 44 and 45.

PART LXIII.

IPRISONMENT.

950. ofrences mot capital,-How puntebe.-Every one who is eôn-
victed of any offence not punishable with death shall be punished in
the manner, if any, prescribed by the Statute especially relating to
such offence R.S.C., c. 181, s. 23.

951. Imprisounment in caqes not speclally providedror.-(Amended
by 56 Vict. c. 32.) Every person convicted of any indictable offence
for which no punishment is specially provided, shall be liable to im-
prisonment for five years.

2. Every one who is sumnmarily convicted of any offence for
which no punishmentis specially provided, shall be liable to a penalty
not exceeding fifty dollars, or to imprisonment, with or without hard
labour, for a term not exceeding six months, or to both. RS.C.,
c. 181, s. 24.

952. puniabment ror offence committed after previons conviction.
-Every one who is convicted of an indictable offence, not punishable
with death, committed after a previous conviction for an indictable
offence, is liable to imprisonment for ten years. unless some other
punishment is directed by any statute for the particular offence,-
in which case the offender shall be liable to the punishment thereby
awarded, and not to any other. R.S.C., c. 181, s. 25.
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953. Imprisonment may be for shorter term than that prescrlbed.
-Every one who is liable to imprisonnient for life, or for any term
of years, or other term, may be sentenced to imprisonment for any
shorter term : Provided, that no one shall be sentenced to any shorter
terni of imprisonment than the minimum term, if any, prescribed for
the offence of which he is convicted. R.S.C., c. 181, s. 26.

954. cumniative punishments.-When an offender is convicted
of more offences than one, before the same Court or person at the
same sitting, or when any offender, under sentence or undergoing
punishment for one offence, is convicted of any other offence, the
Court or person passing sentence may, on the last conviction, direct
that the sentences passed upon the offender for his several offences
shall take effect one after another. R.S.C., c. 181, s. 27.

955. JImprisonment in Penitentiary, etc. - Every one who is
sentenced to imprisonment for life' or for a term of years, not less
than two, shall be sentenced to imprisonment in the penitentiary. for
the province in which the conviction takes place.

2. Every one who is sentenced. to imprisonment for a term less
than two years shall, if no other place is expressly mentioned, be
sentenced to imprisonment in the common gaol of the district,
county or place in which the sentence is pronounced, or if there is
no common gaol there, then in that common gaol which is nearest
to such locality, or in somp lawful prison or place of confinement,
other than a penitentiary, in which the sentence of imprisonment
may be lawfully executed.

3. Provided that where any one is sentenced to imprisonment in a
penitentiary, and at the same sittings or term of the Court trying
him is sentenced for one or more other offences to a term or terms
of imprisonment less than two years each, he may be sentenced for
such shorter terms to imprisonment in the same penitentiary, such
sentences to take effect from the termination of his other sentence.

4. Provided further that any prisoner sentenced for any term by any
Military, Naval or Militia Court-Martial, or by any Military or Naval
authority under any Mutiny Act, may be sentenced to imprisonment
in a penitentiary ; and if such prisoner is sentenced to a term less
than two years, ho may be sentenced to imprisonment in the common
gaol of the district, county or place in which the senter ce is pro-
nounced, or in sncb other prison or place of confinement as is
provided by-subsection two of this section with respect to persons
sentenced thereunder.

5. Imprisonment in a penitentiary, in the Central Prison for the
province of Ontario, in the Andrew Mercer Ontario Reformatory for
females, and in any reformatory prison for females in the province-
of Quebec, shall be with bard labour, whether so directed in the
sentence or not.

6. Imprisonment in a common gaol, or a public prison, other than
those last mentioned, shall be with or without hard labour, in the
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discretion of the Court or person passing sentence, if the offender is
convicted on indictment, or under the provisions of Parts LIV. or
LV., or before a Judge of the Supreme Court of the North-West
Territories, and in other cases may be with hard labour, if bard
labour is part of the punishment for the otfence of which such
offender is convicted,-and if such imprisoument is to be with hard
labour, the sentence shall so direct.

7. The tern of imprisonment, in pursuance of any sentence, shall,
unless otherwise directed in the sentence, commence on and from the
day of passing such sentence, but no time during which the convict
is out on baU shall be reckoned as part of the term of imprisonment
to which he is sentenced.

8. Every one who is sentenced to imprisonment in any peniten-
tiary, gaol, or other public or reformatory prison, shall be subject to
the provisions of the Statutes relating to such penitentiary, gaol or
prison, and to all rules and regulations lawfully made with respect
thereto. iR.S.C., c. 181, s. 28; 53 V., c. 37, s. 31.

956. Imiprisonment lu Beformnatories.-The Court or person be-
fore whom any offender whose age at the time of his trial does not,
in the opinion of the Court, exceed sixteen years, is convicted, whet.
her summarily or otherwise, of any offence punishable by imprison-
ment, may sentence such offender to imprisonnent in any reform-
atory prison in the province in which such conviction takes place,
subject to the provisions of any Act respecting imprisonment in tmch
reformatory ; and such imprisonment shall be substituted, in sucli
case, for the imprisonment in the penitentiary or other place of con-
finement by which the offender would otherwise be punishable under
any Act or law relating thereto : Provided, that in no case shall the
sentence be less than two years' or more than five years'confinement
in sauch reformatory prison ; and in every case where the term of
imprisonment is fixed by law to be more than five years, then such
imprisonment shall be in the penitentiary.

2. Every person imprisoned in a reformatory shall be liable to
perform such labour as is required ôfsuch person. R.S.C., c. 181, s. 29.

PART LXIV.

WHIPPING.

957. sentence of punuibment by whlpplng.-Whenever whipping
may be awarded for any offence, the Court may sentence the offender
to be once, twice or thrice whipped, within the limits of the prison,
under the supervision of the Medical Officer of the prison ; and the
numbei of strokes and the instrument with which they shall be in-
flicted shall be specified by the Court in the sentence ; and, when-
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ever practicable, every whipping shall take place not less than ten
days before the expiration of any term of imprisonment to which
the offender is sentenced for the offence.

2. Whipping shal not be inflicted on any female. R.S.C., c. 181,
s. 30.

PART XLV.

SURETIES FOR KEEPING THE PEACE, AND FINES.

958. Fersons convieted may tk ned sud bouad over to keep the
peace.-(As ainended by 56 Vici., c. 32.) Every Court of criminal
jurisdiction and every Magistrate under Part LV. before whom any
person shall be convicted of an offence and shail not be sentenced to
death, shall have power in addition to any sentence imposed upon
such person, to require him forthwith to enter into bis own recogni-
zances, or to give security to keep the peace, and be of good hehaviour
for any term not exceeding two years, and that such person in
default shall be imprisoned for not more than one year after the
expiry of his imprisonment under his sentence, or until such recogni-
zances are sooner entered into or such security sooner given, and any
person convicted of an indictable offence punishable with imprison-
ment' for five years or less may be fined in addition tO or in lieu of
any punishment otherwise authorized ; in which case the sentence
may direct that in default of payment of his fine the person so
convicted shall be imprisoned until such fine is paid or for a period
not exceeding five years to commence at the end of the terni of
imprisonment awarded by the sentence or forthwith as the case may
require. R.S.C., c. 181, s. 31.

959. ecognisauee t. keep tbe Peace.-(As Amended by 56 Vict.;
c. 32.) Whenever any person is charged before a Justice with an
offence triable under Part LVIII which, inthe opinion of such Justice,
is directly against the peace, and the Justice after hearing the case is
satisfied of the guilt of the accused, and that the offence was commit-
ted under circumstances which render it probable that the person
convicted will be again guilty of the same or some other offence against
the peace unless he is bound over to good behaviour, such Justice
may, in addition to, or in lieu of, any other sentence which may be
imposed upon the accused, require him forthwith to enter into bis own
recognzances, or to give security to keep the peace and be of good
behaviour for any term not exceeding twelve months.

2. Upon complaint by or on behalf of any person that on account
of threats made by some other person or on any other account, ho,
the complainant, is afraid that such other person will do him, his
wife or child some personal injury, or will burn or set fire te bis
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property, the Justice before whom such complaint is made, may, if
he is satisfied that the complainant has reasonable grounds^for his
fears, require such other person to enter into his own recognizances,
or to give security, to keep the peace, and to be.of goodsbehaviour,
for a term not exceeding twelve months.

3. The provisions of Part LVIII shall apply so far as the sameare
applicable to proceedings under this section, and the complainant
and defendant and witnesses may be called and examined, and cross-
examined, and the complainant and defendant shall be subject to
costs as in the case of any other complaint.

4. If any person so required to enter into bis own recognizances
or give security as aforesaid, refuses or neglects so to do, the same
or any other Justice may order him to be imprisoned for any term
not exceeding twelve months.

5. The forms WWW, XXX and YYY, with such variations and
additions as the circumstances may require, may be used in procecd-
ings under this section. (1)

960. Proceedings .for not fanding sureties to keep the peace.-
Whenever any person who has been required to enter into a recog-
nizance with sureties to keep the peace and be of good behaviour

·bas, on account of bis default therein, remained imprisoned for two
weeks, the Sheriff, Gaoler or Warden shall give notice, in writing, of
the facts to a Judge of a Superior Court, or to a Judge of the County
Court of the county or district in which such gaol or prison is
situate, and in the cities of Montreal and Quebec to a Judge of the
Sessions of the Peace for the district, or, in the North-west Territo-
ries to a Stipendiary Magistrate,-and such Judge or Magistrate
may order the discharge of such person, thereupon or at a subsequent
time, upon notice ·to the complainant or otherwise, or may make
such other order as he sees fit, respecting the number of sureties, the
sum in which they are to be> bound and the length of time for which
such person may be bound. RS.C., c. 181, s. 32 ; 51 V., c. 47, s. 2.

PART LXVI.

DISABILITIIES.

961. consequence or conviction of publie oMila.-If any person
hereafler convicted of treason or any indictable offence for which he
is sentenced to death, or imprisonment for a term exceeding five
years, holds at the time of such conviction any office under the
Crown or other public employment, or is entitled to any pension or
superannuation allowance payable by the public, or out of any publie

(1) For forms WWW, XXX and YYY, see pp. 773, and 774, post.
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fund, such office or employment shall forthwith become vacant, and
such pension or snperannuation allowance or emolument shall forth-
with determine and·cease to be payable, unless such person receives
a free pardon from Her Majesty, within two months after such
conviction, or before the filling up of such office or employment, if
given at a later period ; and such person shall become, and (until lie
suffers the punishment to which he is sentenced, or such bther
punishment as by competent authority is substituted for the same, or
receives a free pardon from Her Majesty) shall continue thenceforth
incapable of holding any office under the Crown, or other publie
employment, or of being elected, or sitting, or voting, as a member
of either Ilouse of Parliament, or of exercising any right of suffrage
or other parliamentary or municipal franchise. 33-34 V. (U. K.)
c. 23, s. 2.

2. The setting aside of a conviction by competent authority shal
remove the disability herein imposed.

PART LXVII.

PUNISHMENTS ABOLISRED.

962. outiawry.-Outlawry in criminal cases is abolished.
See comments on this subject at p. 610 ante, and also the remarks,-there

set out,-of the Royal Commissioners. And see also the Extradition Act at the
end of Extra Appendix, posi.

963. Solitary Connuement.-Piiory.-The punishment of solitary
confinement or of the pillory shall not be awarded by any Court.
R.S.C., c. 181, s. 34.

964. neoan.-There shall be no forfeiture of any chattels,
which have moved to or caused the death of any human being, in
respect of such death. R.S.C., c. 181, s. 35.

Under the old common law of England a deodand was any personal chattel,
-such as a cart, a horse, a wheel, a sword, etc.,-which was the immediate
cause of the death of any human being; and all the owner's property in ", the
unhappy instrument," as Hawkins terms it, was forfeited to the Crown to be
applied to pions uses by the High Almoner. (1) By the laws of the ancient
Saxons, "If one in hewing a tree happened to kill a man, the relations were
entitled to the tree, provided they took it within 30 days. This was in the
nature and might perhaps be the origin of deodanda." (2) A deodand was not
a forfeiture for felony or treason; but was allowed only where the killing was
by misadventure, or accidental, not feloniou's. (3)

965. Attaider.-From and after the passing of this Act no con-
fession verdict, inquest, conviction or judgment of or for any treason

(t) 1 Hawk, P. G. ss. 3, 6, p. 74: 1 Bi. Con. 300.
(2) 1 Reeves Hist. Eng. Law, 3 Ed. 17.
(3) R. v. Polwart, 1 Gale & D. 211; 1 Q. B. 818.



DEODAND, ATTAINDER, ETC.-PARDONS. 769

or indictable offence or felo de se shall cause any attainder or cor-
ruption of blood, or any forfeiture or escheat; Provided that noth-
ing in this section shall affect any tine or penalty imposed on any
person by virtue of his sentence, or any forfeiture in relation to
which special provision is made by any Act of the Parlianent of
Canada. 33-34 V. (U.K.) c. 23, ss. 1, 6 and 5.

In the primary sense of the word, ATTAINDER was the status, or, according to
the old law, the taint, or stain, or corruption of blood of one condemned, by
the judgment of the Court. for treason or felony; in the secondarysense, it was
the judgment itself. The judgment must hare been final, and rendered either
after conviction or outlawry: and then the offender was said to be attaint or
attainted (1)

The consequences of attainder were by the ancient common law wide and
sweeping. All the property real and personal of one attainted was forfeited,
his blood was corrupted, so that nothing could pass by inheritance to. from, or
through him; he could not sue in a Court of Justice; and his wife, children
and collateral relations suffered with him, so that the tree, failing, came down
with all its branches (?)

LXVIII.

PARDONS.

966. Pardon by the Crown.-The Crown nay extend the Royal
Mercy to any person sentenced to imprisonment by virtue of any
Statute, although such person is imprisoned for non-payment of money
to some person other than the Crown.

2. Whenever the Crown is pleased to extend the Royal Mercy to
any offender convicted of an indictable offence punishable with death
or otherwise, and grants to such offender either a free or a conditional
pardon, by warrant under the Royal sign manual, countersigned by
one of the principal Secretaries of State, or by warrant under the
hand and seal-at-arms of the Governor-General, the discbarge of such
offender out of custody, in case of a free pardon, and the performance
of the condition in the case of a conditional pardon, shall have the
effect of a pardon of such offender, under the great seal, as to the
offence for which such pardon bas been granted ; but no free pardon,
nor any discharge in consequence thereof, nor any conditional
pardon, nor the performance of the condition thereof, in any of the
cases aforesaid, shall prevent or mitigate the punishment to which
the offender might otherwise be lawfully sentenced, on a subsequent
conviction for any offence other than that for which the pardon was
granted. R. S.C., c. 181, ss. 38 and ·39.

967. commutation orsentence.-The Crown may commute the
sentence of death passed upon any person convicted of a capital

(1) R. v. Earbery, Fort. 37; 4 BI Com. 380, 381 ; 2 inst. 212.
(2) Co. Lit. 392, 130a; Coombes v. Queen's Proctor, 16 Jur. 820; 24 Eng. L. &

Eq. 598.
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offence to imprisonment in the penitentiary for life, or for any term
of years not less than two years, or to imprisonment in any gaol or
other place of confinement for any period less than two years, with
or without hard labour; and au instrument under the hand and seal-
at-arms of the Governor-General, declaring such commutation of
sentence, or a letter or other instrument under the band 'of the
Secretary of State or of the Under Secretary of State, shall be sufficient
authority to any Judge or Justice, baving jurisdiction in such case,
or to any Sheritf or Officer to whom such letter or instrument is
addressed, to give effect to euch commutation, and to do all such
things and to'make such orders, and to give such directions, as are
requisite for the change of custody of such convict, and for his conduet
to and delivery at such gaol or place of confinement or penitentiary,
and bis detention therein, according to the terms on which his sentence
has been commuted. R.S.C., c. 181, s. 40.

As to the powers of the Lieutenant Governors of the provinces to commute
and remit sentences, etc. for offences against provincial laws, the question is now
before the Supreme Court of Canada,in a caseinvolving the legality or illegality
of an Ontario statute,-51 Vic., c 5,-wliich declares that, in matters within the
jurisdiction of the legisiature of Ontario, all powers, etc., which were vested in
or exerciseable by the Governors or Lieutenant-Governors of the several provinces
before Confederation, shall be vested in and exerciseable by the Lieutenant-
Governor of the province of Ontario. In the Chancery Division of the High
Court of Justice of Ontario, and in the Court of Appeal of that province it has
been declared that, that Act is valid, and that the power of commuting and remit-
ting sentences for offences against the laws of the province or offences over which
the legislative authority of the province extends, which power is, by the
terms of the Act, included in the powers above mentioned, does not affect
offences against the criminal laws which are the subject of Dominion legislation.
but refers only to offences within the Jurisdiction of the provincial legislature. (1

968. Undergoing sentence equivalent to a pardon.-When any
offender has been convicted of an offence not punishable with death,
and bas endured the punishment to which such offender was adjudg-
ed,-or if such offence is punishable with death and the sentence bas
been commuted, then if such offender bas endured the punishment
to which his sentence was commuted. the punishment so endured
shall, as to the offence whereof the offender was so convicted, have
the like effect and consequences as a pardon under the great seal ;
but nothing herein contained, nor the enduring of such punishment.
shall prevent or mitigate any punishment to which the offender
might otherwise be lawfully sentenced, on a subsequent conviction
for any other offence. R.S.C., c. 181, s. 41.

969. satisrying Judgment.-When any person convicted of any
otfence bas paid the sum adjudged to Le paid, together with costs, if
any, under such conviction or has received a remission thereof from
the Crown, or bas suffered the imprisonment awarded for non-pay-

,ment thereof, or the imprisonment awarded in the first instance,
or has been discharged from his conviction by the Justice of the
Peace in any case in which such Justice of the Peace may discharge

(j) Atty. Gen. for Can. v. Atty Gen. of Ont., 20 Ont. Rep. 222: 19 Ontario
App. Cas. 31.
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such person, he shall be released from all further or other criminal
proceedings for the same cause. R.S.C., c. 181, s. 42.

970. Royal prerogative.- Nothing in this part shall in any
manner limit or affect Her Majesty's Royal Prerogativo of Mercy.
RS.C., c 181, s. 43.

971. Conditional release of first offenders lu certain eases.-ID
any case in whieh a person is convicted before any Court of any
offence punishable with not more than two years'imprison ment, and
no previous conviction is proved against him, if it appears to the
Court before which he is so convicted, that, regard being had to the
youth, character, and antecedents of the offender, to the trivial
nature of the offence. and to any oxtenuating circumstances under
which the offence was committed, it is expedient that the offender
be released on probation of good conduct, the Court may, instead of
sentencing him at once to any punishment, direct that he be released
on his entering into a recognizance, with or without sureties, and
during such period as the Court directs, Io appear and receive judg-
ment when called upon, and in the meantime to keep the Peace and
be of good behaviour.

2. The Court may, if it 'thinks fit, direct that the offender shall
pay the costs of the prosecution, or some portion of the same, within
such period and by such instalments as the Court directs. 52 V.,
c. 44, s. 2.

972. Conditions of Reease.-The Court, before directing the
release of an offender uhder the next preceding section, shall be
satisfied that the offender or bis surety bas a fixed place of abode or
regular occupation in the county or place for which the Court acts,
or in which the offender is likely to live during the period named
for the observance of the conditions. 52 V., c. 44, s. 4.

973. Proceeding on Defauit of Recognizance. -If a Court having
power to deal with such offender in respect of bis original oflence or-
any Justice of the Peace is satisfied by information on oath that the
offender bas failed to observe any of the conditions of his recognizance,
such Court or Justice of the Peace may issue a warrant for his
apprebension.

2, An offender, when apprehended on any such warrant, shall, if
not brought forthwith before the Court baving power to sentence
him be brought before the Justice issuing such warrant or before
some other Justice in and for the same territorial division, and such
Justice shall either remand him by warrant until the time at which
he was required by his recognizance to appear for judgment, or until
the sitting of a Courtihaving power to deal with his original offence,
or admit him to bail (with a sufficient surety) conditioned on his
appearing forjudgment.

3. The offender when so remanded may be committed to a prison,
either for the county or place in or for which the Justice remanding
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him acts, or for the county or place where he is bound to appear for
judgment ; and the warrant of remand shall order that he be brought
before the Court before which be was bound to appear for judgment,
or to answer as to his conduct since his release. 52 V., c. 44, s. 3.

974. Interpretation.-In the three next preceding sectioüs the
expression " Court " means and includes any Superior Court of
criminal jurisdiction, any " Judge " or Court within the meaning of
Part LV., and any " Magistrate " within the meaning of Part LVI.
of this Act. 52 V., c. 44, s. 1.

FORMS UNDER TITLE VIII.

FROM SCHEDULE ONE.

UUUJ.-(Section.942.)

CERTIFICATE OF EXECUTION OF JUDGMENT OF DEATH.

1, A. B., surgeon (or as the case may be) of the (describe the prison),
hereby certify that I, this day, examined the body of C. D., on whom
judgment of death was this day executed in the said prison ; and
that on such examination I found that the said C. D. was dead.

(Signed), A. B.

Dated this day of , in the year

VVV.-(Section 942.)

DECLARATION OF SHERIFF AND OTHERS.

We, the undersigned, hereby declare that judgment of death was
this day executed on C. D., in the (Describe the prison) in our
presence.

Dated this day of ,in the year

E. F., Sheriff of--- .

L. M., Justice of the Peace for-

G. IH., Gaoler of-

&c.. &c.
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WWW.-(Section 959.)

COMPLAINT BY THE PARTY THREATENED, FOR SURETIES
FOR TRE PEACE.

Canada,
Province of. ,
County of .

.The information (or complaint) of C. D, of
in the said county of , (labourer), (if preferred by an at-
torney or agent, say-by D. E., his duly authorized agent (or attor-
ney), in this behalf), taken upon oath. before me, the undersigned,
a Justice of the Peace, in and for the said county of

at in the said county of , this
day of , in the year

who says that A. B., of in the said county, did, on the
day of (instant or last past),

threaten the said C. D. in the words or to the effect following, that is
to say (set them out, with the circumstances under which they were
used); and that from the above and other threats used by the said
A. B. towards the said C. D., he , the said C. D., is afraid that the
said A. B. will do him some bodily injury. and therefore prays that
the said A. B. may be required to find sufficient sureties to keep the
peace and be of good behaviour towards him, the said C. D. ; and
the said C. D. also says that he.does not make this complaint against
nor require such sureties from the said A. B. from any malice or
ill-wilIl, but merely for the preservation of his person from injury.

XXX.-(Section 959.)

FORM OF RECOGNIZANCE FOR THE SESSIONS.

Canada,
Province of ,
County of

Be it remembered that on the day of
in the year , A. B. of ,(labourer), L. M.
of , (grocer), and N. O., of , (butcher),
personally came before (us) the undersigned, (two) Justices of the
Peace for the county of , and severally acknowledged
themselves to owe to our Lady the Queen the several sums following,
that is to say: the said A. B. the sum of , and the said L. M
and N. O. the sum of , each, of good and lawful money of
Canada, to be made and levied of their goods and chattels, lands and
tenements respectively, to the use of our said Lady the Queen, her
heirs and successors, if he, the said A. B, fails in the condition
endorsed (or hereunder written).
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Taken and acknowledged the day and year first above mentioned
at before us.

J. S.,
'J. T.,

J. P.'s, (Name of county.)

The condition of the within (or above) written recognizance is
such that if the within bound A. B. (of, &c.), * appears at the next
Court of General Sessions of the Peace, (or other Court discharging
the functions of the Court of General Sessions), to be holden in and for
the said county of , to do and receive what is thon and
there enjoined him by the Court, and in the meantime * keeps the
peace and is of good behaviour towards Her Majesty and her liege
people, and speciallyLtowards C. D. (of, &o.) for the term of
now next ensuing, then the said recognizance to be void, otherwise
to stand in full force and virtue.

The words between the asterisks to be used only where the principal is
required to appear at the sessions of such other Court.

YYY.-(Section 959.)

FORM OF COMMITMENT IN DEFAULT OF SURETIES.

Canada
Province of
County of

To all or any of the other Peace Officera in the county of
and to the keeper of the common gaol of the said county, at

, in the said county.
Whereas on the day of (instant), complaint

on oath was made before the undersigned (or J. L., Esquire, a Justice
of the Peace in and for the said county of , by C. D., of

, in the said county, (labourer), that A. B., of (&c.),
on the . day of , at aforesaid,
did threaten (&c.,follow to the end of complaint, as in form above, in
the past tense, then) : And whereas the said A. B. was this day
brought and appeared before me, the 8aid Justice (or J. L., Esquire,
a Justice of the Peace in and for the said county of ), to
answer unto the said complaint; aud, having been required by me to
enter into his own recognizance in the sum of , with two
sufficient sureties in the sum of each, * as well for his
appearance at the next General Sessions of the Peace (or other Court
discharging the functions of the Court of General Sessions, or as the
case may be), to be held in and for the said county of
to do what shall be then and there enjoined him by the Court, as aiso
in the meantimo * to keep the Peace and be of good behaviour -
towards Her Majesty and her liege people, and especially towards
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the said C. D., has refused and neglected, and still refuses and
neglects, to find such sureties: These are, therefore, to command
you, and each of yon,to take the said A. B.. and him safely to convey
to the (common gaol) at aforesaid, and there to deliver
him to the keeper thereof, together with this precept : And I do
hereby command you, the said keeper of the said (common gaol), to
receive the said A. B. into your custody in the said (common gaol),
there to imprison him until the baid next General Sessions of the
Peace (or the next term or sitting of the said Court discharging the
functions of the Court of General Sessions, or as the case may bei,
unless ho, in the meantime, finds sufficient sureties as well for his
appearance at the said Sessions (or Court) as in the meantime to
keep the Peace as aforesaid.

Given under my hand and seal, this day of
in the year , at , in the county aforesaid.

J. S., [SEAL.]

J. P., (Name of county.)

The words between the asterisks " to be used wlen the recognizance is to be
so conditioned.
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TITLE IX.

ACTIONS AGAINST PERSONS ADMINISTERING THE
CRIMINAL LAW.

975. Time ana place for aetion.-Every action and prosecution
against any person for anything purporting to be done in pursuance
of any Act of the Parliament of Canada relating to criminal law,
shall, unless otherwise provided, be laid and tried in the district,
county or other judicial division, where the act was committed, and
not elsewhere, and shall not be commenced except within six months
next after the act committed. IR.S.C., c. 185, s. 1.

976. Notice of Auen.-Notice in writing of such action and of
the cause thereof, shall be given to the defendant one month at
least before the commencement of the action. R.S.C., c. 185, s. 2.

977. nerense.-In any such action the defendant may plead the
general issue, and give the provisions of this title and the special
matter in evidence at any trial had thereupon. R.S.C., c. 185, s. 3.

. 978. Tenaer or payment in Court.-No ·plaintiff shall recover
in any such action if tender of sufficient amends is made before such
action brought, or if a sufficient sum of money is paid into Court by
or on behalf of the defendant after such action brought. R.S.C.,
c. 185, s. 4.

979. costs.-If such action is commenced after the.time hereby
limited for bringing the same, or is brought or the venue laid in any
other place than as aforesaid, a verdict shall be found or judgment
shall be giveni for the defendant; and thereupon or if the plaintiff
becomes nonsuit, or discontinues any such action after issue joined,
or if upon demurrer or otherwise judgment is given against the
plaintiff, the defendant shall, in the discretion of the Court, recover
his full costs as between solicitor and client, and shall have the like
remedy for the saie as any defendant has by law in other cases;
and.although a verdict or judgment is given for the plaintiff in any
such action, such plaintiff shal not have costs against the defendant,
unless the Judge, before whom the trial is had, certifies his approval
of the action. R.S.C., c. 185, s. 5.

980. other remedies saved.-Nothing herein shall prevent the
effect- of any Act in force in any province of Canada, for the protec-
tion of Justices of the Peace or other officers from vexatious actions
for things purporting to be done in the performance of their duty.
R.S.C., c. 185, s. 6.
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TITLE X.

REPEAL, &c.

981. Statute Repeaed.-The several Acts set out and described
in schedule two to this Act shall, from and after the date appointed
for the coming into force of this Act, be repealed to the extent
stated in the said schedule.

2. The provisions of this Act whichi relate to procedure shall apply
to all prosecutions commenced on or after the day upon which this
Act comes into force, in relation to any offence whensoever commit-
ted. The proceedings in respect of any prosecution commenced be-
fore the said date otherwise than under the Summary Convictions
Act, shall, up to the time of committal for trial, be continued as if
this Act had not beenpassed, and after committal for trial shall be
subject to all the provisions of this Act relating to procedure so far
as the same are applicable thereto. The proceedings in respect of
any prosecutions commenced before the said day, under the Sum-
mary ConvictionseAct, shall be continued and carried on as if this
Act had not been~passed. (As amended by 56 Vic. c 32.)

982. Forma in achedule one to be valid.-The several forms in
schedule one to this Act, varied to suit the case or forms to the like
elèct, shall be deemed good, valid and sufficient in law.

983. Application of Act to N. W. T. and Keewatin.-Not to aireet
M. lVs force.-The provisions of this Act extend to and are in force
in -the North-West Territories and the district of Keewatin except
in so far as they are inconsistent with the provisions of the North-
West Territories Act or The Keewatin Act and the amendments
thereto.

2. Nothing in this Act shall affect any of the laws relating to the
Government of Her Majesty's Land or Naval Forces.

3. Nothing herein contained shall affect the Acts and partsofActs
in the appendix to this Act; And in construing such parts reference
may bc had to the repealed portions of, the Act of which respectively
they form parts, as well as to any sections of this Act which have
been substituted therefor, or which deal with like matters.
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THE CANADA EVIDENCE ACT 1893.

[56 VICT. c. 31.]

An Act respecting Witnesses and Evidence.

[Assented to 1st April, 1893.]

H ER Majesty, by and with the advice and consent of the Sonate
and House of Gommons of Canada, enacts as follows:-

1. short ttie.-This *Act may be cited as The Canada Evidence
Act, 1893.

2. Apucauton.-This Act shall apply to all criminal proceedings,
and to all civil proceedings and other matters whatsoever respecting
which the Parliament of Canada has jurisdiction in this behalf.

WITNESSES.

3. Interest or crime, no bar.-A person shall not be incompetent
to give evidence by reason of interest or crime.

4. Acensedand husband and wfre eomnpetent.-Everyperson charged
with an offence, and the wife or husband, as the case may be, of the
person Bo charged, shall be a competent witness, whether the person
so charged is charged solely or jointly with any other person.
Provided, however, that no husband shall be competent to disclose
any communication made to him by his wife during theirmarriage,
and no wife shall be competent to disclose any communication made
to her by ber husband during thoir marriage.

2. The failur6 of the person charged, or of the wife or husband of
sueh persor, to testify, shall not be made the subjeet of comment by
the Judge or by Counsel for the prosecution in addressing the Jury.

Will this Article render a defendant competent as a witness on his own behalf
when charged with an offence punishable under a provincial statute or a
municipal by-law? In other words, does subsection 27 or section 91 of the
B. N. A. Act. 1867, extend so far as to vest in the Dominion Parliament exclusive
legislative authority to regulate procedure, (including, of course, evidence, as a
branch of procedure), in relation to all criminal offences, no matter hy what
authority punishable,-that is, whether punishable by virtue of Dominion,
Provincial,'Municipal or other laws? Or, is subsection 15 of section 92 of the
B. N. A. Act., (which gives provincial legislatures authority to make laws
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imposing the punishment by fine, penalty, or imprisonment for ite enforcement
of provincial laws), to be construed as conferring on the provincial legislatures
the power.to regulate the procedure in regard to offences against provincial
laws ? And are there, therefore, as some have contended, two sets of criminal
oifences,-Federal crimes and-Provincial crimes. Section 91, subsection 27 of
ti.e 1i. N. A. Act declares that the exclusive legislative authority of the Dominion
Parliament extends to ail matters relating to the criminal law, except the
constitution of the Courts, but including the procedure in criminal mallers.
This language is very broad, and certainly seems to cover procedure in at
criminal matters whatsoever ; and as subsection 15 of section 92 says nothing
at ail about procedure, it seems,,that. in empowering provincial legislatures to
impose a fine or penalty or imprisonment for infraction of provincial laws,-it
merely confers upon the provincial legislatures a special and linited authority
concurrent with the general authority which the Dominion Parliament possesses
over all criminal matters and criminal procedure.

When, under the limited authority conferred upon them, provincial legislatures
impose a fine or a penalty or imprisonment fora disobedience of a provincial
lav, they dó not thereby create the criminal offé'ce involved in such disobe-
dience. Disobedience of a statute is a crime under the coimon law ; it is a

..crime under the genpral criminal law of the country; and the Criminal Code
itself (see Article 138, ante) expressly makes it an indictable offence to unlaw-
lully disobey any Act of any legislature in Canada. and enacts that the olfender
shall be liable to one years imprisonment, unless there is some other punish-
ment expressly provided by law. So, that, if the limited authority given to
provincial legislatures by the B. N. A. A ct were not in existence at ail, or, if,
though' in existence, it were not exercised, a contravention of a provincial
statute would be punishable under the general criminal law, controlled by the
Dominion Parliament ; and, surely, the mere fact that the provincial legislatures
are granted a limited right to the extent of fixing the punishment in the caÉe of
a criminal offence which contravenes a provincial statute, .. a limited right
which does not override but is in aid of the general powers of the Dominion
Peliament, -cannot give them the further right to regulate, in regard to such
offences, the criminal procedure over which the Dominion Parliament bas been
given exclusive control,-in order, no doubt, to secure, in the trial of criminal
offences, uniformity of procedure ail over Canada.

It is not easy to reconcile the decisions. in some of the cases which liave
arisen upon the questions involved in this subject, and which wilt be briefly
noticed below ; but there seems a good deal of reason in the contention that
when the subject matter o a proceeding before a Justice or a Magistrate is in the
nature of a criminal offence it should have applied to it the general law of
criminal procedure, whether it is based upon an infraction of a provincial Act,
or otherwise.

In Roddy's case the defendant, who was adcased of selling liquor on Sunday
in violation of the License Act 37 Vie. c. 32, secs. 28 & 34, (Ont.) was convicted
on his own evidence, the prosecution having called him against his own protest
as a witness, under the. authority of 36 Vic c. 10, sec. 4 (Ont ), rendering a
defendant a competent and compellable witness in any matter, not being a
crime; the position taken being that a violation of the license laws was not a
crime.

In Appeal the question was thoroughly gone into; and Harrison, C. J.,
rendered the judgment of the Court quashing the conviction He referred to
sec. 91, sub-sec. 27 of the B N. A. Act, and said that as the provincial legisla-
tures have no direct power to legislate either as to crime or criminal procedure,
the question was whether the charge against the defendant was a charge of
crime. He then quoted from Paley on convictions as follows: " The question,
what is a criminal proceeding as the subject of summary conviction dépends
on the manner in which the Legis'ature have treated the cause cf complaint;
and for this purpose the scope and object of the statute as well as the language
of its particular enactments should bd considered. It may be as a general rule
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that every procee-ding before a Magistrate where he has power to convict in
contradistinction to the power of making an order is a criminal proceeding,
whether the Magistrate be authorized in the first instance to direct payment of
a sum of money as a penalty, or at once to adjudge the defendant to be impri-
soried ; and it must be borne in mind that where a statute orders, enjoins or
prohibits an act, every disobedience is punishable at common law by indict-
ment. In such cases the addition of a penalty to be recovered by summary
conviction can hardly prevent the proceeding from being a cr;minal one." (1)

After reviewing a number of decisions as to what particular offences are
crimes, the learned Chief Justice concluded that the offenée of selling liquor on
Sunday being one of public interest and being' punishable by fine or imprison-
ment with hard labor, it was so far of a criminal nature that the defendant
ought not to have been compelled to give evidence against himself. (2)

In England the parties and the husbands or wives of the parties to an action
or other civil proceeding are competent witnesses on their own behalf or for or
against each other, but they are not competent as a general rule in any criminal
proceedings whether triable on indictment, or summarily ; (3) and the question
of whether a defendant could be examined as a witness in a proceeding before
a Justice or a Magistrate has been held, there, in a number of cases, to depend
upon the further question whether it was a criminal proceeding in which the
defendant was charged with committing an offence punishable on summary
conviction. For instance where a licensed public bouse keeper was prosecuted
under the English Liquor License Laws for unlawfully permit4irg persons of
notoriously bad character to àssemble together in his house, against the tenor
of his license, it was held that lie was not a competent witness, Wightman, J.,
being of opinion that the statute treated the offence as a crime. (4)

In a case against a physician charged with violating a law of the province of
Ontario, by practising without being registered, it was held that as this was a
crime the defendant could not be a witness under 36 Vic, c. 10, sec, 4. (Ont.) ().

la another Ontario case in which the defendant was charged with the viola-
tion of a Municipal by-law, and as the offence was a criminal offence he was
held incompetent to give evidence. (6)

In a recent case, upon the trial. before a Police Magistrate, of an offence
against a City by-law in erecting a wooden building within the fire limits, the
defendant was compelled to give evidence under sec. 9, R.S.C. c. 61, which
enacts that. on the trial before any Justice of the Peace, Mayor, or Police
Magistrate of any matter or question not being a crime, the party opposing or
defending shall be competent and compellable to give evidence;, and, the
defendant being convicted, it was held by the Common Pleas Division in quash-
ing the conviction that an offence against the by-law in question was a criminal
ofTence, and that therefore the defendant was not a competent nor compellable
witness, (7)

In a still more recent case where a defendant was convicted by the Police
Magistrate of Toronto, for selling liquor without a license (contrary to sec. 70 of

(Il Paley Sum. Conv., 5 Ed. 112, 113 ; 6 Ed. p. 118; See R. v. J. J Gloucester-
shire, L. B. 4 Q. B. 225 ; 38 L J. (M C.) 73.

(2) R. v Roddy, 41 U. C. Q. B. 291.
(3) 14 and 15 Vict., c. 99, secs 2 and 3, (Imp.); 16 and 17 Vict., c. 83, (Imp.).
(4) Parker v. Green, 9 Cox, C. C., 169 ; 2 B. & S. 299 ; 31 L. J. (M. C ) 133.

See Catell v. Ireson, E. B. & E. 91 ; 27 L. J. (M. C.) 167 ; Atty. Gen. v. Hadloff,
10 Exch. 84 ; 23 L J., Exch., 240, S. C. ; Atty. Gen. v. Sillem, 32 L. J., Exch.,
92, loi ; Mellor v. Denham, 5 Q. B. D. 467 ; R. v. Whitchurch, 7 Q. B. D. 531,
Atty. Get. v. Bradlaugh. 14 Q. B. D 669.

(5) R. v. Sparham, 8 Ont. Rep. 570. .
(6) R. v. MeNicholl, 11 Ont. Hep. 659.
(7) R. v. Hart, 20 Ont. Hep. 611. See R, v. Wason, [7 App. Rep. (Ont.) 221;

H. v. Dunning 14 Ont. Rep. 52.
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the-Liquor License Act, R. S. C. c. 194,j it was contended for the defendant upon
a motion to quash the conviction, on the ground of the defendant's evidence on
his own behalf.having been rejected when tendered, that the defendant was
a comp tent witness under sec. 114 R.S.C. c. 106, (The Canada Temperance A ct)
but it was contended for the prosecution that sec. 114 of the Canada Temperance
Act is ultra vires of the Dominion Parliament and that the province alone has
the right to regulate the procedure under lhe Liquor License Act; and it was
held by the Common Pleas Division ýGalt, C. J., and McMahon, J.) that notwith-
standing the reservation of criminal procedure to the Dominion Parliament in
subsection 27 of section 91 of the B. N. A Act, a provincial legislature has
power te regulate and provide for the course of trial and adjudication of offences
against its lawful enactments. such as a breach of the Liqúor License Law,-
as in the present case,-even though such offences may be termed crimes. and
that therefore they have the power to regulat. the giving of evidence by the
defendant in such cases, as is done by R.S.C. c. 61, sec- 9, by providing that
where the proceeding is a crime under the provincial law the defendant is
neither a competent nor compellable witness. (1)

5. Ineriminating Answers.-No person shall be excused from
answering any question upon the ground thàt. the answer to such
question may tend to criminate him, or may tend to establish bis
liability to a civil proceeding at the instance of the Crown or of any
other person: Provided, however, that no evidence so given shall be
used or receivable in evidence against such person in any. criminal
proceeding thereafter instituted against him other than a prosecution
for perjury in giving such evidence.

6. Evidence ofmate.-A. witness who is unable to speak, may give
his evidenfce in any other manner in which he can make it intelligible.

DOCUMENTARY EVIDENCE.

7. xmperial Acts &e.-Judicial notice shall be taken of all Acts of
the Imperial Pariiament, of all ordinances made by the Governor in
Council, or the Lieutenant-Governor in Council of any province or
colony which, or some portion of which, now forms or hereafter
may form.part of Canada, and of all the Acts of the legislature of
any such province or colony, whether enacted before or after the
passing of The British North Âmerica Act, 1867.

S. Proof of Prociamations &-.-Evidence of any proclamation,
order, regulation or appointment, made or issued by the Governor
General or by the Governor in Council, or by or under the authority
of auy Minister or head of any department of the Government of
Canada, may be given in all or any of the modes hereinafter
mentioned, th&t is to say

(a) By the production of a copy of the Canada Gazette or a volume
of the Acts of the Parliament of Canada purporting to contain a
copy of such proclamation, order, regulation, or appointment or a
notice thereof;

(b) By the production of a éopy of such proclamation, order,

(1) R. v. Bittile, 21 Ont. Rep. 605.
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regulation or appointment ypurporting to be printed by the Queen's
Printer for Canada; and-

(c.) -By the production, in the case of any proclamation. order,
regulation or appointment made or issued by the Governor-General
or by the Governor in Council, of a-copy or extract purporting to be
certified to be true by the Clerk, or assistant or acting Clerk of the.
Queen's Privy Council for Canada,-and in the case of any order,
regulation or appointment made or issued by or under the authrity
of any such Minister or head of a department. by the production of
a copy or extract purporting to be certified to be true by the
Minister, or by his deputy or acting deputy, or by the secretary or
icting secretary of the department over which he presides.

9. Evidence of any proclamation, order, regulation or appoint-
ment made or issued by a Lieutenant-Governor or Lieutenant-
Governor in Council of any province, or by or under the authority
of any member of the Executive Council, being the head of aiy
department of the Government of the province, may be given, in ail
or any of the modes hereinafter mentioned, that is to say:

(a.) By the production of a copy of the Official Gazette for the
province, purporting to contain a copy of such proclamation, order,
regulation or appointment or a notice thereof;

(b.) By the production of a copy of such proclamation, order.
regulation. or appointment, purporting to .be printed by the Govern-
ment or Queen's Printer for the province;

(c.) By the production of a copy or extract of such proclamation,
order, regulation or appointment, purporting to be certified to be
true by the' clerk or assistant or acting clerk of the Executive
Council, or by the head of any department of the Governnient of a
pi-ovince, or by bis deputy or acting deputy, as the case may be.

10. Proof of juital proceeeangs.-Evidence of any, proceeding
or record whatsoever of, iii, or before any Court in the United
Kingdom, or the Supreme or Excheqüer Courtà of Canada, or any
Court, or before airy Justice of the Peace or any coroner, in any
province of Canada, or any Court in any British colony or possession,
or any Court of record of the United States of America, or of any
State of the United States of America, or-of- any other foreign
country, may be made in any action or proceeding by an exemplifica-
tion or certified copy thereof, purporting to be under the seal~ofsuch
Court, or under the hand or seal of such Justice or Coroner, as the
case may be, without any proof ofthe authenticity of such seal or of
the -signature of such Justice or Coroner or other proof whatever ;
and if any such Court, Justice or Coroner, has no seal, or so certifies
then by a copy purporting to be certified under the signature of a
Judge or presiding Magistrate of such Court or of such Justice or
Coroner, without any proof of the authenticity of such signature or
other proof whatsoever.
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M1. 3mperial Proclamations, &c.-Imperial Proclamations, Orders
in Council. treaties, orders, warrants, licenses, certitieates. rules,
regulations, or other Imperial offleial records, acts or documents
may be proved (a) in the same manner as the same may from time
to time be provable in any Court in England, or (b) by the produc-
tion of a copy of the Canada Gazette, or a volume of the Acts of the
Parliament of Canada purporting to contain a copy of the same or
a notice thereof, or (c) by the production of a copy thereof, purport-
ing to be printed by the Queen's Printer for Canada.

12. omietai rocuments.-In every case in which the original
record could be received in evidencc, a copy of any officiai or public
document of Canada or of any province, purporting to be certified
under the hand of the proper offleer or person in whose custody such
officiai or public document is placed, or a copy of a document, by-law
rule, regulation or proceeding, or a copy of any entry in any
register or other book of any municipal or other corporation, created
by charter or statute of Canada or any province, purporting to be
certified under the seal of the corporation, and the hand of the
presiding offlicer, clerk or secretary thereof, shall be receivable in
evidence without proof of the seal of the corporation. or of the
signature or of the official character of the person or persons appear-
ing to have signed the same, and without further proof thereof.

13. Copies of Public Bo;bs.-Where a book or other document is
ofso public a nature as to be admissible in evidenco on its mere pro-
duction from the proper custody, and no other statute exists which
renders its contents provable by means of a copy, a copy thereof or
extract therefron shall be admissible in evidence in any Court of
Justice, or before a person having, 'by law or by consent of parties,
authority to hear, receive and examine evidence, provided it is proved
that it is a copy or extract purporting to be certified to be true by
the officer to whose custody the original has been entrusted.

14. Proof ofband writing not required.-No proofsball be required
of the handwriting or officiai position of any person certifying, in
pursuance of this Act, to the truth of any copy of or extract from
any proclamation, order, regulation, appointment, book or other do-
cument and any such copy or extract may be in print or in writing,
or partly in print, and partly in writing.

15. Ordersigned by Secretary of State.-Any order ini writing,
signed by the Secretary of State of Canada, and purporting to be
written by command.of the Governor-General, shall be received in
evidence as the order 6f the Governor-General.

16. Copies of Doeuments in Canada Gazette.- All copies of official
and other notices, advertisements and documents printed in the
Canada Gazette shall be primafacie evidence of the originals, and of
the contents thereof.

~ 17. Cpies ofEntries lu Government books.-A copy of any entry
in any book kept in any department of the Government of Canada,
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shall be received as evidence of such entry and of the matters,
transactions and accounts therein recorded, if it is proved by the
oath or affidavit of an officer of such department that such
book was, at the time of the making of the entry, one of the
ordinary books kept in such department, that the entry was made
in the usual and ordinarv course of businessof such department, and
that such copy is a truc copy thereof.

18. Notarial Acts in quebec.-Any document purporting to be a
copy of a notarial Act or instrument made, filed or enregistered in
the Province of Quebec, and to be certified by a notary or protho-
notary to be a true copy of the original, in his possession as such
notary or prothonotary, shall be received in evidence in the place and
stead of the original, and shall bave the same force and effect as the
original would bave if produced and proved : Provided, that it may be
proved in rebuttal that there is no such original, or that the copy is
not a true copy of the original in some material particular, or that
the original is not an instrument of such nature as may by the law of
the Province of Quebec be taken before a notary or be filed, enrolled
or enregistered by a notary in the said Province.

19. Notice to adverse party.-No copy of any book or other
document as provided in sections ten, twelve, thirteen, fourteen.
seventeen and eighteen of this Act, shall be received in evidence upon
any trial unless the party intending to produce the same bas before
the trial given to the party against whom it is intended to be produced
reasonable notice of such intention. The reasonableness of the notice
shall be determined by the Court or Judge, but the notice shaU not
in any case be less than ten days.

20. Construction of this At.-The provisions of this Act shall be
deemed to be in addition to and not in derogation of any powers of
proving documents given by any existing statute or existing at law.

21. Appitcation of Provincial Laws.-In all proceedings over
which the Parliament of Canada has legislative authority, the laws of
evidence in force in the province in whici such proceedings are taken,
including the laws of proof of service of any warrant, summons,
subpoena or other document, shall, subject to the provisions of this
and other Acts of the Parliament of Canada, apply to such proceedings.

. OATHS AND AFFIRMATIONS.

22. Who may admlnister eaths.-Every Court and Judge, and
every person, having by law or consent of parties authority to hear
and receive evidence, shall have power to administer an oath to every
witness who is legally called to give evidence before that Court,
Judge or person.

23. Arnrmations instead of oats.-If a person called or desiring
to give evidence, objects, on grounds of conscientious scruples, to
take an oath or is objected to as incompetent to take an oath, suchi
person may make the following affirmation :-
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"I solemnly affirm that the evidence to be given by me shall be the
truth, the whole truth, and nothing but the truth."

And, upon the person making such solemn affirmation. bis evidence
shall be taken and have the same effect as if taken under oath.

24. If a person required or desiring to make an affidavit or
deposition in a proceeding, or on an occasion whereon or touching a
matter respecting which an oath is required or is lawful, whether on
taking office or otherwise, refuses or is unwilling to be sworn, on
grounds of conscientious scruples the Court or Judge, or other officer
or person qualitled to take affidavits or deposi.tions, shall permit such
person instead of being sworn, to make his solemn affirmation in the
words following, viz.: "I. A. B., do solemnly affirm," &c. ; whieh
solernu affirmation shall be of the same force and effect as if such
person had taken an oath in the usual form.

2. Any witness whose evidence is admitted or who makes an
affirmation under this or the next preceding section shall be liable to
indietment and punishment for perjury in all respects as if he had
been sworn.

25. EvideneeofChild.-In any legal proceeding where a child of
tender years ii tendered as a witness, and such child does not, in the
opinionofthe Judge, Justice or other presiding Officer, understand the
.nature of an oath, the evidence of such child may be received, though
not given upon oath, if, in the opinion of the Judge Justice or other
presiding Officer, as the case may be, such child is possessed of suffi-
cient intelligence to justify the reception of the evidence and under-
stands the duty of speaking the truth.

2. But no case shall be decided upon such evidence alone, and such
evidence must be corroborated by some other material evidence. (1)

STATUTORY DECLARATIONS.

26. solemnu aeciaration--Any Judge, Notary public, Justice of
the Peace, Police or Stipendiary Magistrate, Recorder, Mayor, Com-
missioner authorized to take affidavits to be used either in the Pro-
vincial or Dominion Courts, or any other functionary authorized by
law to administer an oath in any matter, may receive the solemn
declaration of any person voluntarily making the same before him,
in the form in the schedule A to this Act, in attestation of the exe-
cution of any writing, deed or instrument, or of the truth of any
fact or of any account rendered in writing.

27. Afmdavits for Insuirance Claims--Any affidavit, affirmation
or declaration required by any insurance company authorized by
law to do business in Canada, in regard to any loss of, or injury to.
person, property or life insured or assured therein, may be taken
before any Commissioner authorized to take affidavits, or before
any Justice of the Peace, or before any Notary public for any pro-

(1) See Art. 685 of the Code, and the case of it. v. Wenland, cil, at p. 637, ante.
50 *
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vinde of Canada; and such Officer is hereby required to take such
affidavit, affirmation or declaration.

28. Bepea.-The Acts mentioned in schedule B to this Act are
hereby repealed.

29., commencement or At.-This Act shall come into force on
the first day of July, one thousand eight hundred and ninety-three.

SCHDIUE A.

I, A. B., do solemnly declare that (state the fact or facts declared
to), and I make this solemn declaration conscientiously believing
it to be true, and knowing that it is of the same force and effect as
if made under oath, and by virtue of The Canada Evidence Act, 1893.

Declared before me d
at this day of A.D. 18

SCHEDULE B.

Acts repealed. Title. Extent of Repeal.

R.S.C., c. 139........ ... An Act respecting evidence... .... The whole Act.

R.S.C., c. 141............ An Act respecting Extra-judicial Oaths The whole Act.



· · SCHEDULE ONE.

SCHEDULE ONE

OF THE

CRIMINAL CODE.

FORMS.

Forms A to J, of this Schedule are placed at the end of Part XLIV. (See
pp. 543-548, ante.)

Forms K to Z, and AA to DD, are placed at the end of Part XLV. (See pp.
566-579, ante.)

Forms EE and FF, are placed at the end of Part XLVI. (See pp. 598 and
599, ante.)

Forms GG to JJ, are placed at the end of Pàrt XLVIII. (See pp. 611.613,
ante.)

Forms KK and LL, are placed under Part LI. (See pp. 662 and 663, ante.)

Forms MM to PP. are placed at the end of Part LIV. (See pp. 680-682, ante.)

Forms QQ to SS, are placed at the end of Part LV. (See pp. 690-692, ante.)

Forms TT and UU are placed at the end of Part LVI (See pp. 698 and 699,
ante.)

Forms VV Io ZZ, and AAA to SSS, are placed at the end of Part LVIII.
(See pp. 728-746, ante.)

Form TTT, is placed at the end of Part LIX. (See p. 758, ante.)

Forms UU. to YYY, are placed under TITLE VIII. (See pp.772-775, ante.)
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ACTS REPEALED.

TITLE.

An Act respecting beditious and unlawful Associations
and oathe.

An Act respecting the Customs
An Act respecting the Inland Revenue.
An Act respecting the Postal Service.

An Act respecting Government Railways.
An Actrespecting the Militia and Defence of Canada.
An Act respecting Indians.
An Act respecting Immigration and Immigrants.
An Act respecting Wrecks, Casualties and Salvage.
An Act respecting Extra-judicial oaths.
An Act respecting Accessories.
An Act respecting Treason and other offences against thel

Queen's authority.
An Act respecting Riots, unlawful assemblies and brea-

ches of the peace.
An Act respecting the improper use of firearms and other

weapons.
An Act respecting the seizure of arma kept for dangerous

purposes.
An Act respecting Explosive Substances.
An Act respecting the preservation of peace at Public

Meetings.
An Act respecting Prize-fighting.

An Act respectiug Perjury.

An Act respecting Escapes and Rescues.
An Act respecting offences against Religion.
An Act respecting offences against Public Morals and

Public Lonvenience.
An Act respecting Gaming-houses.

An Act respecting Lotteries, Betting and Pool-selling.
An Act respecting Gambling in public conveyances.
An Act respecting offences relating to the Law of

Marriage.
An Act respecting offences against the Person.
An Act respecting Libel.

An Act respecting Larceny and ai milar offences.
An Act respecting Forgery.
An Act respecting offences relating to the Coin.

An Act respecting malicious injuries to Property.
An Act respecting offences relating to the Army and

Navy.
An Act respecting the protection of Property of Seamen

lu the Navy.
An Act respecting Cruelty to Animale.

AcTrs
RrnIxt.

CRIMINAL CODE OF CANADA.

SCHEDULE TWO

OF THE

CRIMINAL CODE.

c. 10

c. 32
84
36

(1) See Sec. 28 of the Canada-Evidence Act, 1893, p. 786, ante, which repeals
the whole of Chapter 141, R.S.C.

(2) As amended by 56 Vic., c. 32.

1

ErrEEr

OF
REPEAL.

Secs. 1, 2, 8 & 4.

Sec. 213.
Secs. 98 & 99.
Secs. 79, to 81, 83,

84, 88, 90, 91, 96,
103, 107, 110 & 111.

Sec. 62.
Sec. 109.
Secs.106 (se.2) & 111.
Sec. 37.
Secs. 35 to 37.
Secs. 1 & 2. (1)
The whole Act.
The whole Act, ex-

cept Secs. 6 & 7.
The whole Act.

The whole Act, ex-
cept Sec. 7.

The whole Act, ex-
cept Secs. 5 & 7.

The whole Act.
The whole Act, ex-

cept Secs. 1, 2 & 3.
The whole Act, ex-

cept Secs. 6, 7 &
10.

The wbole Act, ex-
cept Sec. 4.

The wbole Act.
The whole Act.
The whole Act, ex-

ceptsec. 8 (se. 4) (2)
The whole 'Act, ex-

cept Secs. 9 & 10.
The whole Act.
The whole Act.
The whole Act.

The whole Act.
The whole Act, ex-

cept Secs. 6 & 7.
The whole Act.
The whole Act.
The whole Act, cx-

cept Secs. 26 & 29
to 34 inclusive.

The whole Act.
The whole Act, ex-

cept Sec. 9.
The whole Act.

The whole Act, ex-
cept Sec. 7.
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SCIEEDULE TWO.-ACTS REPEALED.-Continued.

AcrsExTE
REPEALED. TITLE. OF

REPEAED. 1 REPEAL.

R. S. C., c. 173 An Act respecting Thrcats, Intimidation and other of- The whole Act, ex-
fences. cept Sec. 12 (e. 5).

" 174 An Act respecting Procedure in Criminsl Cases. The whole Act.
" 176 An Act respecting the summary administration of Cri- The whole Act, ex-

minai Justice. cept Sec. 8, sub-
section 4.

" 177 An Act respecting Juvenile Offenders. The whole Act.
" 178 An Act respecting summary proceedings before Justices The whole Act.

of the Peace.
179 An Act respecting Recognizinces. The whole Act.

" 180 An Act respecting Fines and Forfeitures. The whole Act.
" 181 An Act respecting Punishments, Pardons and the Com- The whole Act.

mutation of Sentences.
185 An Act respecting Actions against persons administeriug The whole Act.

the Criminal Law.
50-51 V., c. 33 An Act to amend the Indian Act. Sec. 11.

" 45 An Act respecting Public Stores. The whole Act.
" 46 An Act respectisg the conveyance of liquors on board Tie whole Act.

Her Majesty's Ships in Canadian Waters.
" 48 An Act to amend the Act respecting offences against The whole Act.

Public Morale and Public Convenience.
" 49 An Act to amend the Revised Statutes, Chapter one The whole Act.

hundred and seventy-three, respecting Threats, Int.
imidation and other offences.

50 An Act to amend the Law respecting Procedure in Crim- The whole Act.
inal Cases.

51 V., c. 29 An Act respecting Railways. Sec. 297.
" 40 An Act respecting the advertising of Counterfeit Money. The whole Act.
" 41 An Act to amend the law relating to Fraudulent Marks Tie whole Act, ex.

on Merchandise. cept Secs. 15, 16,
18,22&23. (1)

42 An Act respecting gaming in Stocks and 'erchandise. The whole Act.
" 43 An Act further tn anend the Law respecting Procedure The whole Act.

in Criminal Cases.
" 44 Au Act farther to amend The Critinal Procedure Act The whole Act.
" 45 An Act to amend Chapter one hundredand seventy-eight Tihe whole Act.

of the Revised Statutes of Cauada: Thse Summary
Conviction» Act.

" 47 An Act to amend the Revised Statutes of Canada, Chap- The whole Act.
ter one hundreo and eighty-one, respecting Puish-
uents, Pardons and the Commutation of Sentences.

52 V,, c. 22 An Act to amend the Revised Statutes, Chapter seventy- Sec. 3.
seven, respecting the safey of Ships.

" 25 An Act to amend the Revised Statutes respecting the Sec. 4.
North west Mounted Police Force.

" 40 Au Act respecting Rules of Court in relation to Criminal The whole Act.
.'Matters.

" 41 An Act for the prevention and suppression of Combinat- The whole Act, ex-
ions formed in restraint of Trade. cept Secs. 4 & 5.

" 42 An Act respecting Corrupt Practices in Municipal Affairs The whole Act.
" 44 An Act to permit the conditional release of first offenders The whole Act.

in certain cases.
" 45 An Act to . mend The Sm na ry Convictions Act, Chap. The whole Act.

ter one hundred and seventy-eight of the Revised
Statutes, and the Act amending the same.

" 46 An Act to amend The Simnary Trials Act. The whole Act.
" 47 An Act to make further provision respecting the Speedy The whole Act.

Trial of certain Indictable Offences.
53 V., c. 10o Au Act to prevent the disclosure of official documents The whole Act.

and information.
c 31 An Act respecting Banks and Banking. Sec. 63.
C' 37 An Act further to amend the Criminal Law. The whole Act, ex-

cept Secs. 1, 2, 6,
32 to end.

" 38 An Act to amend the Public Stores Act. The whole Act.
54-55 V., c. 23 Au Act respecting Fraude upon the Government. The whole Act.

(1) As amended by 56 Vic., C. 32.
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APPENDIX

TO THE

CRIMINAL CODE.

ACTS AND PARTS OF ACTS WHICH ARE NOT
AFFECTED BY THIS ACT.

R.S.C., CHAPTER 50.

An Act respecting the North-West Territories.

101. In this section-

(a.) The expression., improved arm " means and includes all arms except
smooth bore shot guns;

(b.) The expression " ammunition " means fixed ammunition or ball cartridge.
2. Every person who, in the erritories,-

(a.) Without the permission in writing (the proof of which shall le on him)
of the Lieutenant-Governor, or of a commissioner appointed by him to give
such permission, has in his possession or sells, exchanges, trades, barters or
gives to, or with any person, any improved arm or ammunition, or-

(b.) Having such permission, sells, exchanges, trades, barters or gives any
such arm or ammunition to any person not lawfully authorized to possess the
same-

Shall, on summary conviction before a judge of the Supreme Cdurt or two
Justices of the Peace, be liable to a penalty not exceeding two hundred dollars,
or to imprisonment for any term not exceeding six months, or to both.

3. All arms and ammunition which are in the possession of any person, or
which are sold, exchanged, traded, bartered or given to or with any person in
violation of this section, shall be forfeited to the Crown, and may be seized bv
any Constable or other Peace Ofilcer; and any Judge of the Supreme Court o~r
Justice of the Peace may issue a search warrant to search for and seize the
same,.as in the case of stolen goods.

4. The Governor in Council may, from time to time, make regulations res-
pecting :-

(a.) The granting of permission to sell, exchange, trade, barter, give or pos-
sess arms or ammunition ;

(b.) The fees to be taken in respect thereof;

(c) The returns to be made respecting permissions granted; and-

(d.) The disposition to be Made of forfeited arms and ammunition.
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5. The provisions of this section respecting the possession of arms and am-
munition shall not apply to any oflicer or man of Her Majesty's forces, of the
Militia force, or of the North-West Mounted Police force.

6. The Governor in Council may, fron time to time declare by proclamation
that upon and after a day therein named this section shall be in force in the
territories, or in any place or places therein in such proclamation designated;
and upon and after such day but not before, the provisions of this section shall
take effect and be in force accordingly.

7. The Governor in Council may, in like manner, from time to time, declare
this section to be no longer in force in any such place or places, and may again,
from time to time, declare it to be in force therein.

8. All Courts, Judges and Justices of the Peace shall take judicial notice of
any such proclamation

R.S.C., CHAPTER 146.

An Act respecting Treason and other Offences against
the Queen's Authority.

6. If any person, being a citizen or subject of any foreign state or country
at peace with Her Majesty, is or continues in arms agai st Her Majesty, within
Canada, or commits any act of hostility therein, or enters Canada vith design
or intent to levy war against Her Majesty, or to commit any felony therein, for
which any person would, in Canada, be liable to sufler death, the Governor
General may order the assembling of a mili'ia general court-martial for the trial
of such person, under The Militia Act ; and upon being found guilty by such
court-martial of offending again-t the provisions of this section, such person
shall be sentenced by sucli court-martial to suffer death. or such other punishi-
ment as the court awards.

7. Every subject of Her Majesty, within Canada, who levies war against
Her Maje-ty, in company with any of the subjects or citizens of any foreign
state or country then at peace with Her Majesty, or enters Canada in company
with auy such subjects or citizens with intent to levy war on Her Majesty, or
to commit any such act of felony as aforesaid, or who, with the design or intent
to aid and assist, joins himself to any person or persons whomsoever, whether
subjects or aliens, who have entered Canada with design or intent to levy war
on Uer Majesty, or to commit any such felony within the same, may be tried
and punished by a militia court-martial, in the same manner as any citizen or
subject of a foreign state or country at peace with Her Majesty may be tried
and punished under tne next preceding section.

RS.C., CHAPTER 14S.

An Act respecting the improper use of Firearms and other Weapons.

7. The Court or Justice before whom any person is convicted of any oifence
against the provisions of the preceding sections. shahl impound the weapon for
carrying which such person is convicted, and if the weapon is not a pistol, shall
cause it to be destroyed ; and if the weapon is a pistol, the Court or Justice
shall cause it to be handed over to the corporation of the municipality in whicl
the conviction takes place, for the public uses of such corporation.

2. If the conviction takes place where there is no municipality, the pistol shall
be handed'over to the Lieutenant-Governor of the province in which the con-
viction takes place, for the public uses thereof in connection with the adminis-
tration of justice therein.
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R.S.C., CHAPTER 149.

An Act respecting the seizure of Arms kept for dangerous purposes.

5. AIl Justices of the Peace in and for any district, county, city, town or
place, in Canada, shall have concurrent jurisdiction as Justices of the Peace,
with the Justices of any other district, county, city, town or place, in all cases
with respect to the carrying into execution the provisions of this Act, and with
respect to all matters and things relating to the preservation of the public peace
under this Act, as fully and eflectually as if each of such Justices was in the
commission of the peace, or was ex o/ficio a Justice of the Peace for each of
such districts, counties, cities, towns or places.

7. The Governor in Council may, from time to time, by proclamation, sus-
pend the operation of this Act in any province of Canada or in any particular
district, county or locality specilied in the proclamation ; and from and after
the period specified in any such proclamation, the powers given by this Act
shall be suspended in such province, district, county or locality; but nothing
herein contained shall prevent the Governor in Council from again declaring,
by proclamation, that any such province, district, county or locality shall be
again subject to this Act and the powers hereby given, and upon such procla-
mation this Act shall be revived and in force accordingly.

R.S.C., CHAPTER 151.

An Act respecting the Preservation of Peace in the vicinity
of Public Works.

INTERPRETATION.

1. In this Act, unless the context otherwise requires,-
(a.) The expression "this Act" means such section or sections thereof as

are in force, by virtue of any proclamation, in the place or places with reference
to which the Act is to be construed and applied;

(b.) The expression " commissioner " means a commissioner under this Act;
(c.) The expression I weapon " includes any gun or other firearm, or air-gun

or any part thereof, or any sword, swordblade, bayonet, pike-head, spear, spear-
head, dirk, dagger, or other instrument intended for cutting or stabbing, or any
steel or metal knuckles, or other deadly or dangerous weapon, and any instru-
ment or thing intended to be used as a weapon, and all ammunition which may
be used with or for any weapon;

(d.) The expression " intoxicating liquor " means and includes any alcoholic,
spirituous, vinous, feriiented or other intoxicating liquor, or any mixed liquor,
a part of which is spirituous or vinous, fermented or otherwise intoxicating;

(e.j The expression "district, county or place," includes any division of any
province for the purposes of the administration of justice in the matter to which
the context relates;

(f) The expression " public work" means and includes any railway, canal,
road, bridge or other work of any kind, and any mining operation constructed
or carried on by the Government of Canada or of any province of Canada, or
by any municipal corporation, or by any incorporated company, or by private
enterprise.
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PROCLAMATION.

2. The Governor in Council may, as often as occasion requires, declare, by
proclamation, that upon and after a day therein named, this Act, or any section
or sections thereof, shall be in force in any place or places in Canada in such
proclamation designated, within the limits or in the vicinity whereof any public
work is in course of construction, or in such places as are in the vicinity of any
public work, within which he leems it necessary that this Act, or any section
or sections thereof, should be in force, and this Act, or any such section or
sections thereof, shall, upon and after the day named in such proclamation,
take effect within the places designated therein.

2. The Governor in Council may, in like manner, from time to time, declare
this Act, or any section or sections thereof, to be no longer in force in any such
place or places,-and .may again, from time to time, declare this Act, or any
section or sections thereof, to be in force therein.

. 3. No such proclamation shall have effect within the limits of any city.

4. All Courts, Magistrates and Justices of the Peace shall take judicial notice
.of every such proclamation.

WEAPONS

3. On or before the day named in such proclamation, every person ermployed
on or about any public work, to which the sanie relates, shall bring and deliver
up, to some Commissioner or Oflicer appointed for the purposes of this Act, every
weapon in bis possession, and shall obtain from such Commissioner or Olucer a
receipt for the same.

4. Every weapon found in the possession of any person employed, as
aforesaid, after the day named in any proclamation and within the limits
designated in such proclamation. may be seized by any Justice of the Peace,
Commissioner, Constable or other Peace Officer,-and shall be forfeited to the
use of Ber Majesty.

5. Every one employed upon or about any public work, within the place or
places in which this Act is then in force, who, upon or after the day named in
such proclamation, keeps or bas in bis possession or under bis care or control,
within any such place, any weapon. shall incur a penalty not exceeding four
dollars and not less than two dollars for every such weapon found in his
possession.

6. Every one who, for the purpose of defeating this Act, receives or conceals
or aids in receiving or concealing, or procures to be received or concealed,
within any place in which this Act is at the time in force, any weapon belong-
ing to or in the custody of any persou employed on or about any public work,
shall incur a penalty not exceeding one hundred dollars and not less than forty
dollars, and a moiety of such penalty shall belong to the informer and the other
moiety to Uer Majesty, for the public uses of Canada.

7. Any Commissioner or Justice of the Peace, Constable or Peace Officer, or
any person acting under a warrant, in aid of any Constable or Peace Officer,
may arrest and detain any person employed on any public work, found carrying
any weapon. within any place in wbich this Act is, at the time, in force, at such
time and in such manner as, in the judgment of such Commissioner, Justice of
the Peace, Constable or Peace Officer, or person acting under a warrant, affords
just cause of suspicion that it is carried for purposes dangerous to the publia
peace; and every one so employed, who so carries any suchweapon, is guilty
of a misdemeanor,-and the Justice of the Peace or Commissioner arrestin
such person, or before whom he is brought under such a warrant, may commit
him for trial for a misdemeanour, unless he gives sufficient bail for bis appear
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ance at the next term or sitting of the Court before which the offence can be
tried, to answer to any indictment to be then preferred against him.

8. Any Commissioner appointed under this Act, or any Justice of the Peace
having authority within the place in which this Act is at the time in force,
upon the oath of a credible witness that he believes that any weapon is in the
possession of any person or in any house or place contrary to the provisions of
this Act, may issue his warrant to any Constable or Peace Officer to search for
and seize the same,-and he, or any person in his aid, may search for and seize
the sane in the possession of any person, or in any such house or place.

9. If admission to any such house or place is refused after demand, such
Constable or Peace Officer, and any person in his aid, may enter the same by force
by day or by night, and seize any such weapon and deliver it to such Commis-
sioner; and unless the person in whose possession or in wlhose house or pre-
mises the same is found, within four days next after the seizure, proves to the
satisfaction of such Commissioner or Justice of the Peace that the weapon so
seized was not in his possession or-in his house or place contrary to the mean-
ing of this Aet, such weapon shall be forfeited to the use of Her Majesty.

Io. Ali weapons declared forfeited under this Act shall be sold or destroyed
under the direction of the Commissioner by whom or by whose authority the
sane are seized, and the proceeds of such sale, after deducting necessary ex-
penses, shal be received by such Commissioner and paid over by him to the
Minister of Finance and Receiver-General, for the public uses of Canada.

11. Whenever this Act ceases to be in force within the place where any
weapon has been delivered and detained in pursuance thereof, or whenever the
owner or person lawfully entitled to any such weapon satisfies the Commissioner
that he is about to remove immediately from the limits within which this Act is
at the time in force, the Commissioner may deliver up to the owner or person
authorized to receive the same, any such weapon, on production of the receipt
given for it.

12. Every Commissioner under this Act shall make a monthly return to the
Secretary of State of ail weapons delivered to lim, and by him detained under
this Act.

INTOXICATING LIQUOR.

13. Upon and after the day named in such proclamation and during such
period as such proclamation remains in force, no person shall, at any place
within the limits specilied in such proclamation, sell, barter or, directly or indi-
rectly, for any matter, thing, profit or reward, exchange, supply or dispose of,
any intoxicating liquor; nor expose, keep or have in possession any intoxicating
liquor intended to le dealt with in any such way.

2. The provisions of this section shall not extend to any person selling intoxi-
cating liquor by wholesale, and not retailing the sane, if such person is a
licensed distiller or brewer.

14. Every one who, by himself, his clerk, servant, agent or other person,
violates any of the provisions of the next preceding section, is guilty of an offence
against this Act, and, on a first conviction, shall be liable to a penalty of forty
dollars and costs, and, in default of payment, to imprisonment for a terni not
exceeding three months,-and on every subsequent conviction, to the said
penalty and the said imprisonnient in default of payment, and alsô to further
imprisonment for a term not exceeding six months.

15. Every clerk, servant, agent or other person who, being in the employ-
ment of, or on the premises of another person, violates or assists in violating
any of the provisions of the thirteenth section of this Act, for the person in
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whose employment or on whose premises he is,. shall be equally guilty with the
principal ôffender, and shall be liable to the penalties mentioned in the next
preceding section.

16. If any person makes oath or affirmation -before any Commissioner or
Justice of the Peace, that he has reason to believe, and does believe that any
intoxicating liquor with respect to which a violation of the provisions of the
thirteenth section of this Act lias been committed or is intended to be committed
is, within the limits specified in any proclamation by which Ihis Act has been
proclaimed to be in force, on board of any steam-boat, vesse], boat, canoe, raft
or other craft, or in or about any building or premises, or in any carriage,
vehicle or other conveyance, or at any place, the 'ommissioner or Justice of
the Peace shall issue a search warrant to any Sheriff, Police Olicer, Constable
or Bailiffwho shall forthwith proceed to search the steam-boat, vessel, boat,
canoe, raft, othér craft, building^, premises, carriage, vehicle, conveyance or
place described in such search warrant : and if any intoxicating liquor is found
therein or thereon the person executing such search warrant shall seize the
intoxicating liquor and the barrels, casks, jars, bottles or other packages in
which it is contained and shall keep it and them secure until final action is had
thereon.

2. No dwelling-house in which, or in part of which or on the premises
whereof, a shop or a bar is not kept, shall be searched, unless the said informant
also makes oath or aflirmation that some, ollence in violation of the provisions
of the thirteenth section of this Act has been committed therein or. therefronË
withîn one month next preceding the time of making his said information for a
search warrant.

3. The owner, -keeper or person in possession of the intoxicating liquor so
seized, if he is known to the oelicer seizing the same, shall be summoned forth-
with by the Commissioner or Justice of the Peace who issued the search
warrant to appear before such Commissioner or Justice of the Peace ; and ifhe
fails so to appear, or if it appears to the satisfaction of such Commissioner or
Justice of the Peace that a violation of the provisions of the thirteenth section
of this Act has been committed or is intended to be committed, with respect to
such intoxicating liquor, it shalh-be declared forfeited, with any package in
which it is contained, and shall be destroyed by authority of the written order
to that effect of such Commissioner or Justice, and in bis presence or in the
presence of some person appointed by him to witness the destruction thereof;
and the Commissioner or Justice or the person so appointed by him, and the
officer by whom the said intoxicating liquor has been destroyed, shall jointly
attest, in writing upon the back of the said order,. the fact that it has been
destroyed.

4. The owner, keeper or person in possession of any intoxicating liquor seized
and forfeited under the provisions of this section may be convicted of ansoffence
against the thirteenth section of this Act without any further information laid
or trial had, and shall be liable to the penalties mentioned in the fourteenth
section of this Act.

17. If the owner, keeper or possessor of intoxicating liquor seized under the
next preceding section is unknown to the oficer sezing the same, it shall not
he condemned and destroyed until the fact of such seizure, with the number
and description of the packages, as near as may be, has been advertised for two
weeks, by posting up a written or a printed notice and description thereof, in
at least three public places of the place where it was seized.

2. If it is proved within such two weeks, to the satisfaction of the Commis-
sioner or Justice by whose authority such intoxicating liquor was seized, that
with respect to such intoxicating liquor no violation of the provisions of the
thirteenth section of this Act has been committed or is itended to be committed
it shall not be destroyed, but shall be delivered to the owrier, who shall give
his receipt therefor in writing upon the back of the search warrant, which shall

7-95
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be returned to the Commissioner or Justice who issued the same; but if, after
such advertisement as aforesaid, it appears to such Commissioner or Justice
that a violation of the provisions of the thirteenth section of this Act lias been
committed or is intended to be committed, then such intoxicating liquor, with
any package in which it is contained, shal be forfeited and destroyed, according
to the provisions of the next preceding section.

18. Any payinent or compensation, whether in money or securities for
money, labour or property of any kind, for intoxicating liquor sold, bartered,
exchanged, supplied or disposed of, contrdry to the provisions of the thirteenth
section of this Act, shall be held to have been criminally received without
consideration, and against law, equity and good conscience, and the amount or
value thereof may be recovered from the receiver by the person making, paying
or furnishing such payment or compensation ; and all sales, transfers, convey-
ances, liens and securities of every kind, which either in whole or in part have
been made or given for or on account of intoxicating liquor sold, bartered,
exchanged, supplied or dispos.d of contrary to the provisions of the thirteenth
section of this Act, shall be void against al persons, and no right shall be ac-
quired thereby ; and no action of any kind shall be maintened, either in whole
or in part, for or on account of intoxicating liquor sold, bartered, exchanged,
supplied or disposed of, contrary to the provisions of the said section.

19. In any prosecution under this Act for any oflence with respect to into-
xicating liquor, it shall noe be necessary that any witness should depose directly
to the precise description of the liquor with respect to which the olience has been
committed, or to the precise consideration therefor. or to the fact of the ofTence
having been conmitted with his participation or to his own personal and certain
knowledge; but the Commissioner or Justice of the Peace trying the case, so
soon as it appears to him that the circumstances in evidence sufliciently
establish the offence complained of, shall put the defendant on his defence, and
in default of such evidence being rebutted, shall convict the defendant accord-
ingly.

GENERAL PROVISIONS.

20. Any Commissioner or Justice of the Peace may hear and determine, in a
summary manner. any case arising within his jurisdiction under this Act; and
every person making complaint against any other person for violating this Aet,
or any provision thereof, before such Commissioner or Justice, may be admitted
as a witness; and the Commissioner or Justice of the Peace l.efore whom the
examination or trial is had, may, if he thinks there was probable cause for the
prosecution, order that the defendant shall not recover costs, although the
prosecution fails.

21. All the provisions of every law respecting the duties of Justices of the
Peace in relation to summary convictions, and orders and to appeals from such
convictions, and for the protection of Justices of the Peace when acting as
such or to facilitate proceedings by or before them in matters relating to sum-
mary convictions and orders, shall, in so far as they are not inconsistent with
this Act, apply to every Commissioner or Justice of the Peace mentioned in
this Act or empowered to try offenders against this Act ; and every such Coni-
missioner shall be deemed a Justice of the Peace within the meaning of any
such law, whether he is or is not a Justice of the Peace for other purposes.

22., On the trial of any proceeding, matter or question under this Act, the
person opposing or defending, and the wife or husband of such person, shall be
competent to give evidence.

23. No action or other proceeding, warrant, judgment, order or other
instrument or writing, authorized by this Act or necessary to carry out its
provisions, shall be held void or be allowed to fail for defect of form.
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24. Every action brought against any Commissioner or Justice of the Peace,
Constable, Peace Oliicer or other person, for anything done in persuance of this
Act, shall be. commenced within six months next after the alleged cause of action
arises; and the venue shall be laid or the action instit.uted in the district or
county or place wher? the cause of action arose; and the defendant may plead
the general issue and give this Act and the special matter in evidence; and if
such action is brought after the time limited, or the venue is laid or the action
brought in any other district, county or place than as above prescribed, the
judgment or verdict shall be given for the defendant ; and in such case, or if thp
judgment or verdict is given for the defendant on the merits, or if the plaintiff
becomes nonsuited or discontinues after appearance is entered, or has judgment
rendered against him on demurrer, the defendant shall be entitled to recover
double costs.

R.S.C., CHAPTER 152.

An Act respecting the Preservation of Peace at Public iMeetings.

L Any Justice of the Peace within whose jurisdiction any public meeting is
appointed to be held, may demand, have and take of and from any person
attending such meeting, or on bis way to attend the same, any offensive weapon,
such as hirearms, swords, staves, bludgeons, or the like, with which any such
person is so armed, or which any such person has in bis possession; and every
such person who, upon such demand, declines or refuses to deliver up, peace-
ably and quietly. to such Justice of the Peace, 'any such offensive weapon as
aforesaid, is guilty of a misdemeanour, and such Justice may thereupon record
the refusal of such person to deliver up such weapon, and adjudge him to pay
a penalty not exceeding eight dollars,-which penalty shall be levied in like
manner as penalties are levied under the Act respecting suinmary proceedings
before Justices of the Peace, or such person may be proceeded against by indict-
ment or information, as in other cases of misdemeanour; but such conviction
shall not interfere with the power of such Justice, or any other Justice of the
Peace, to take such weapon, or cause the same to be taken from such person,
without his consent and against his will, by such force as is necessary for that
purpose.

2. Upon reasonable request to any Justice of the Peace, to whom any such
weapon has been peaceably and quietly delivered as aforesaid. made on the day
next after the meeting has finally dispersed, and not before, such weapon shall,
if of the value of one dollar or upwards, be returned by such Justice of the
Peace to the person from whom the same was received.

3. No such Justice of the Peace shall be held liable to return any such
weapon, or make good the value thereof, if the same, by unavoidable accident,
has been actually destroyed or lost out of the possession of such Justice without
his wilful default.

R.S.C., CHAPTER 153.

An Act respecting Prize-fighting.

6. If, at any time, the Sheriff of any county. place or district in Canada, any
Chief of Police, any Police Oflicer, or any Constable, or other Peace Ollicer, has
reason to believe that any person within his bailiwick or jurisdiction is about to
engage as principal in any prize-fight within Canada, he shall forthwith arrest
such person and take him before some person having authority to try offences
against this Act, and shall forthwith make complaint in that behalf, upon oath,
before such person; and thereupon such person shall inquire into the charge
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and if he is satisfied that the -person so brought before him was, at the time of
bis arrest, about to engage as a principal in a prize-light, he shall require the
accused to enter into a recognizance, with sufficient sureties, in a sum not
exceeding five thousand dollars and not less than one thousand dollars, condi-
tioned that the accused will not engage in any such fight within one year from
and after the date of such arrest; and in default ofsuch recognizance, the person
before whom the accused has been brought shall commit the accused to the goal
of the county, district or city within which such inquiry takes place, or if there
is no common goal there, then to the common goal which is nearest to
the place where such inquiry is had, there to remain until he gives such
recognizance with such sureties.

7. If any Sheriff has reason to believe that a prize-fight is taking place or is
about to take place within his jurisdiction as such Sheriff, or that any persons
are about to corne into Canada at a point within his jurisdiction. from any place
outside of Canada, with intent to engage in, or to be concerned in, or to attend
any prize-light within Canada, he shall forthwith summon a force of the inha-
hitants of his district or county sulficient for the purpose of suppressing and
preventing such light,-and he shall. with their aid, suppress and prevent the
same, and arrest ail persons present thereat, or who corne ino Canada as afore-
said, and shall take them before some person baving authority to try offences
against this Act, to be dealt with according to law, and ined or imprisoned, or
both, or compelled to enter into recognizances with sureties, as hereinbefore
provided, according to the dature of the case.

10. Every J udge of a Superior Court or of a County Court, Judge of the
Sessions of the Peace, Stipendiary Magistrate, Police Magistrate, and Commis-
sioner of Police of Canada, shall, within the limits of bis jurisdiction as such
Judge, Magistrate or Commissioner. have all the powers of a Justice of the Peace
with respect to offences against this Act.

R.S.C., CHAPTER 154.

An Act respecting Perjury.

4. Any Judge of any Court of Record, or any Commissioner before whom
any inquiry or trial is held, and which he is by law required or authorized to hold,
may, if it appears to him that any person has been guilty of wilful and corrupt
perjury in any evidence given. or in any affidavit, allirmation, declaration,
deposition. examination answer or other proceeding made or taken before him,
direct such per-on to be prosecuted for such perjury, if there appears to such
Judge or Commissioner a reasonable cause for such prosecution,-and may
commit such person so directed to be prosecuted until the next term, sittings or
session of any Court having po a er to try for perjury, in the jurisdiction within
which such perjury was committed, or permit such person to enter into a recog-
nizance, with one or more sufficient sureties, conditioned for the appearance of
suchi person at such next t"rm, sittings or session, and that he will then
surrender and take his trial and not depart the Court without leave,-and may
reluire any person, such Judge or Commissioner thinks lit, to enter into a
recognizance conditioned to prosecute or give evidence against such person so
directed to be prosecuted as aforesaid.
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R.SC., CHAPTER 157.

An Act respecting Offenees against Public Morals and
Public Convenience.

(4 ) If provision is made therefor by the laws of the province in which the
conviction takes place, any such loose, idle or disorderly person may, instead of
being committed to the common gaol or other public prison, be committed to
any house of industry or correction, alms-house, work house or reformatory
prison.

R.S.C., CHAPTER 167.

An Act respecting Offences relating to the Coin.

29. Any two or more Justices of the Peace, on the oath of a credible person,
that any copper or brass coin has been unlawfully maiufactured or imported,
shall cause the same to be seized and detained, and shall summon the person
in whose possession the same is fouiid, to appear before them ; and if it appears
to their satisfaction, on the oath of a credible witness, other than the informer,
that such copper or brass coin has been manufactured or imported in violation
of this Act, such Justice shall declare the *me forfeited, and shall place the
same in safe keeping to await the disposal of the Governor General, for the
public uses of Canada.

30. If it appears, to the satisfaction of such Justices, that the person in
whose possession such copper or brass coin was found, knew the same to have
been so unlawfully manufactured or imported, they may condemn him to pay
the penalty aforesaid with costs. and may cause him to je imprisoned for a term
not exceeding two months, if such penalty and costs are not forthwith paid.

31. If it appears, to the satisfaction of such ,Justices. that the person in
whose possession such copper or brass coin was found was not aware of it
having been so unlawfully manufactured or imported, the penalty may, on the
oath of any one credible witness, other than the plaintiff, be recovered, from the
owner thereof, by any person who sues for the same in any Court of competent
jurisdiction.

32. Any Oficer of Ber Majesty's Customs may seize any copper or brass
coin imported. or attempted to he imported into Canada in violation of this Act,
and may detain the same as forfeited, to await the disposal of the Governor
General, for the public uses of Canada.

33. Everv one who utters, tenders or offers in payment any copper or brass
coin, other than current copper coin, shall forfeit double the nominal value
thereof.

2. Such penalty may be recovered, with costs, in a summary manner, on the
oath of one credible witness, other than the informer, before any Justice of the
Peace, who, if such penalty and costs are not forthwith paid, may cause the
offender to be imprisoned for a term not exceeding eight days.

34. A moiety of any of the penalties imposed by any of the five
sections next preceding, but not the copper or brass coins forfeited under the
provisions thereof, shall belong to the informer or person who sues for the same,
and the other moiety shall belong to Her Majesty, for the public usesof Canada.
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R.S.C., CHAPTER 169.

An Act respecting offences relating to the Army and Navy.'

9. One moiety of the amount of any penalty recovered under any of the preged.
ing sections shall be paid over to the prosecutor or person by whose means the
offender has been convicted, and the other moiety shall belong to the CroWn.

R.S.C., CHAPTER 172.

An Act respecting Cruelty to Animals.

7. Every pecuniary penalty recovered with respect to any such offence shall
be applied in the following nianner, that is to say : one moiety thereof to the
corporation of the city, town, village, township, parish. or place in which the
offence was committed, and the nhoiety, with full costs, to the person who
informed and prosecuted for the same, or to such other person as to the Justices
of the Peace seems proper.

51 VICT., CHAPTER 41.

An Act to amend the law relating to fraudulent marks
on Merchandise.

15. Any goods or things forfeited under any provision of this Act, may be
destroyed or otherwise disposed of in such a manner as the Court, by which the
same are declared forfeited, directs; and the Court may, out of any proceeds
realized by the disposition of such goods (all trade marks and trade descriptions
being lirst obliterated), award to any innocent party any loss he may have in-
nocently sustained in dealing with such goods.

16. On any prosecution under this Act the Court may order costs to be paid
to the defendant by the prosecutor, or to the prosecutor by the defendant, ha-
ving regard to the information given by and the conduct of the defendant and
prosecutor respectively.

18. On the sale or in the contract for the sale of any goods to which a trade
mark or mark or trade description has been applied, the vendor shal be deemed
to warrant that the mark is a genuine trade mark and not forged or falsely
applied, or that the trade description is not a false trade description within the
meaning of this Act, unless the contiary is expressed in some writing signed
by or on behalf of the vendor and delivered at the time of the sale or contract
to and accepted by the vendee.

22. The importation of any goods which, if sold, would be forfeited under
the foregoing provisions of this Act, and of goods manufactured in any foreign
state or country which bear any name or trade mark which is or purports to be
the name or trade mark of any manufacturer, dealer or trader in the United
Kingdom or in Canada is hereby prohibited, unless such name or trade mark is
accompanied by a definite indication of the foreign state or country in which
the goods were made or produced ; and any person who imports or attempts to
import any such goods shall be liable to a penalty of not more than live hundred
dollars, nor less than two hundred dollars, recoverable on summary conviction,
and the goods so imported or attempted to be imported shall be forfeited and
may be seized by any Oflcer of the Customs and dealt with in like manner as
any goods or things forfeited under this Act.
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2. Whenever there is on any goods a name which is identical with or a
colourable imitation of the name of a place in the United Kingdom or in Canada.
such naine. tinless it is accompanied hy the* name of the state or country in
which it is situate, shall, unless the Minister of Customs decides that the at-
taching of such name is not calculated to 4eceive (of which matter the said
Minister shall be the sole judge be treated, for the purposes of this section, as
if it was the nane of a place in the United Kingdom or in Canada.

3. The Governor in Counril may, whenever he deems iL expedient in the
public interest, declare that the provisions of the two subsections next preceding
shall apply to any city or place in any foreign state or country; and after the
publication in the Canada Gaze(le of the Order in Council made in that behalf,
such provisions shall apply to such city or place in like manner as they apply
to any place in the .United Kingdom or in Canada, and may be enforced ac-
cordingly.

4. The Governor in Council may, from time to time, make regulations cither
general or special, respecting the detention and seizure of goods, the importation
of which is prohibited by this section, and the conditions, if any, to be fulfilled
before such detention and seizure, and may, by such regulations, determine the
information, notices and security to be given, and the evidence necessary for
any of the purposes of this section, and the mode of verification of such evidence.

5. The regulations may provide for the reimbursing by the informant to the
Minister of Customs of all expenses and damages incurred in respect of any de-
tention made on bis information, and of any proceedings consequent upon such
detention.

6. Such regulations may apply to all goods the importation of which is pro-
hibited by this section, or different regulations may be made respecting difcèrent:
classes of such goods or of offences in relation to such goods.

7. Ail such regulations shall be published in the Canada Gazette and shall
have force and effect from. tlbe date of such publication.

23. This Act shall be substituted for chapter one hundred and sixty-six of,
the Revised Statutes, respecting the fraudulent marking of merchandise, which
is hereby repealed.

52 VICT., CHAPTER 41.

An Act for the Prevention and Suppression of Combinations
formed in restraint of Trade.

4, Where an indictnent is found against any person for offences provided
against in this Act, the defendant or person accused shal have the option to be
tried before the Judge presiding at the Court at which such indictment is found,
or the Judge presiding at any subsequent sitting of such Court, or at any Court
where the indictment comes on for trial, without the intervention of a Jury ;
and in the event of such option being exercised the proceedings subsequent
thereto shall be regulated, in so far as may be applicable, by The Speedy Trials
Act.

5. An appeal shall lie from any conviction under this Act by the Judge
without the intervention of a Jury to the highest Court of Appeal in criminai
matters in the province where such conviction shall have been made, upon ail
issues of law and fact ; and the evidence taken in the trial shall form part of
the record in appeal, and for that purpose the Court before wbch the case is
tried shall take note of the evidence and of ail legal objections thereto.
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53 VIOCT., CHAPTER 37.

An Act further to amend the Criminal Law.

EBCAPES AND RESCUES.

1. Section nine of chapter one hundred and fifty-five of the Revised Statutes
of Canada, An Ac respecting Escapes and Rescues, is hereby repealed and the
foll owing section is substituted therefor

4 9. Every one who, heing sentenced to imprisonment or detention in, or
being ordered to he detained in, any reformatory prison, reformatory school,
industrial refuge, industrial home or industrial school, escapes or attempts
to escape therefrom, is guilty of a misdemeanor, and may be deait with as
follows :-

" The oflender may at any time, be apprehended without warrant and
brought before any Magistrate, who, upon proof of bis identity,-

"(a.) In the case of an escape or attempt to escape from a reformatory
prison or a reformatory school, shall remand him thereto for the remainder of
his original term of imprisonment or detention ; or,-

" (b.) In the case of an escape or attempt to escape from an industrial
refuge, industrial home or ipdustrial school,-

I (.) May remand him thereto for the remainder of bis original term of
imprisonment or detention ; or,-

- 2.) If the Oflicer in charge of such refuge, home or school certifies in
writing that the removal of such offender to a place of safer or stricter impri-
sonment is desirable, and if the *governing body of such refuge, home or
school applies for such removal, and if sufficient cause therefor is shown to
the satisfaction of such Magistrate, he may order the offender to be removed to
and to be kept imprisoned, for the remainder of bis original term of imprison-
ment*or detention, in any reformatory prison or reformatory school, in which
by law such olfender may be imprisoned for a misderneanor,-and when there
is no such. reformatory prison or reformatory school, may order the offender
to be removed to and to be so kept imprisoned in any other place of imprison-
ment to which the offender may be lawfully committed ;

" (c.) And in any case mentioned in the preceding paragraphs (a) and (b)
of' this subsection, or if the term of his imprisonment or detention has expired,
the Magistrate may, after conviction, sentence the offender to such additional
term of imprisonment or detention, as the case may be, not exceeding one
year, as to such Magistrate seems a proper punishment for the escape or
attempt to escape"

2. Every one who, being sentenced to imprisoniment or detention in, or being
ordered to be detained in any industrial refuge, industrial home or industrial
school, by reason of incorrigible or vicious conduct, or with reference to the
general discipline of the institution, is beyond the control of the Officer in
charge of such institution, is guilty of a misdemeanour, and may be dealt with
as follows:-

(a.) The ofTender may, at any time before the expiration of bis term of impri-
sonment or detention, be brought without warrant before any Magistrate, if
the Officer in charge of such refuge, home or school certifies in writing that the
removal of such oflender to a place of stricter imprisonment is desirable, -and if
the governing body of such refuge, home or school applies for such removal,
and if suflicient cause therefor is shown to the satisfaction of such Magistrate,
he may order the offender to be removed to and to be kept imprisoned, for the
remainder çf bis original term of imprisonment or detention, in any reformatory
prison or reformatory school in which by law such offender may be imprisoned
for a misdemeanour; and when there is no such reformatory prison or school
the Magistrate may order the offender to be removed to and to be so kept
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imprisoned in any other place of imprisonient to which the offender may be
lawfully comnitted;

(b 1 The Magistrate may, after conviction, sentence the offender to such
additional term of imprisonnient, not exceeding one year, as to such Magistrate
seems a proper punishment for the incorrigible conduct of the offender.

PUBLIC AND REFORMATORY PRISONS.

Certifled Industrial ,School, Ontario.

32. The Governor General, by warrant under his hand, may at any time ir
his discretion (the consent of the Provincial Secretary of Ontario having been
first obtained), cause any boy who is imprisoned in a reformatory or gaol in that
province, under sentence for an offence against a law of Canada, and who is
certified by the Court, Judge or Magistrate by whom lie was tried to have been,
in the opinion of such Court, Judge or Magistrate, at the time of his trial, of or
under the age of thirteen years. to be transferred for the remainder of bis term
of imprisonment to a certilied industrial school in the province.

33. Where, under any law of Canada, any boy is convicted in Ontario,
whether summarily or otherwise, any offence punishable by imprisonment, and
the Court, Judge, Stipendiary or Police Magistrate may sentence such boy to
imprisonment in a certified industrial school for any term not exceeding five
years and not less than two yea.rs; Provided, that no boy shail be sentenced to,
any such school unless public notice has been given in the Ontario Gazelle and
has not been countermanded, that such school is ready to receive and maintain
boys sentenced under laws of the Dominion ; Provided also, that no such boy
shall be detained in any certified industrial school beyond the age of seventeen
years.

Halifax Industrial School.

34. Section sixty-one of chapter one hundred and eighty-three of the Revised
Statutes, intituled : An Act respecing Public and Rlfornatory Prisons, is.
hereby repealed and the following substituted therefor

" 61. Whenever any boy, who is a Protestant and a miuor apparenly
under the age of sixteen years, is convicted in Nova Scotia of any offence for
which by law he is liable to imprisonment, the Judge, Stipendiary Magistrate,
Justice or Justices by whom he is so convicted may sentence such boy to je
detained in the Halifax Industrial School for any terni not exceeding live
years, and not less than two years."

35. Section sixty-two of the said Act is hereby repealed and the following
substituted therefor :-

" 62. No such sentence shall be pronounced unless or until provision has
been made by the municipality within which such conviction is had, out of
its funds, for the support of boys so sentenced, at the rate of not less than
sixty dollars per annum for each boy."

St. Patrick's Home, Halifax.

36. Section sixty-tive of the said Act is hereby repealed and the following
substituted therefor:-

" 65. Whenever any boy, who is a Roman Catholic and apparently under
the age of sixteen years, is convicted in Nova Scotia of any olfence for which
by law he is liable to imprisonment, the Judge, Stipendiary Magistrate, Jus-
tice or Justices by whom he is so convicted may sentence such boy to be
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detained in Saint Patrick's Home at Halifax for any term not exceeding five
years, and not less than two 'years; but no such sentence shall be pronounced
unless or until provision has been made by the municipality within which
such conviction is hdd, out of its funds, for the support of boys so sentenced,
at the rate of not less than sixty dollars per annum for each .boy." -

37. Section sixty-six of the said Act is hereby repealed and the following
substituted therefor

"66. The superintendent, or bead of the said home, may at any time
notify the Mayor, Warden or other Chiel Magistrate of any municipality,
that no prisoners, beyond those already under sentence in such home, will be
received therein ; and after such notification no such sentence shall be pro-
nounced in such municipality until notice bas been received by such Mayor,
Warden or Chief Magistrate, from the said superintendent or head, that
prisoners will again be received in the said home."

38. The six preceding sections shall not, nor shall any of them, come into
force until the same shal have been proclaimed by the Governor in Council.

39. The said Act is hereby further amended by adding at the end thereof
the following sections.

PART VI.

"MANITOBA.

"Manitoba Reformatory for Boys.

"78. If any boy, who, at the time of bis trial, appears to the Court to be
under the age of sixteen years, is convicted of any olfence for which a sen-
tence of imprisonment for a period of three months or longer, but less than
five years, may be.imposed upon an adult convicted of the like offence, and
the Court before which such boy is convicted is satisfied that a due regard
for the material and moral welfare of the boy manifestly requires that he
should be committed to the Manitoba reformatory for boys, then such Court
may sentence the boy to be imprisoned in such reformatory for such term as
the Court thinks fit, not being greater than the term of imprisonment which
could be imposed upon an adult for the like offence, and may further sentence
such boy to be kept in such reformatory for an indefinite time alter the expi-
ration of such fixed term ; Provided, that the whole period of confinement in
such reformatory shall not exceed live years from the commencement of his
imprisonnent.

"79. If any boy, apparently under the age of sixteen years, is convicted
of any offence, punishable by law on summary conviction, and thereupon is
sentenced and, committed to, prison in any common gaol for a period of
fourteen days at the least, any Judge of any one of the Superior Courts, or
any Judge of a County Court, in any case occurring within bis county, may
examine and inquire into the circumstances of such case and conviction and
when he considers the material and moral welfare of the boy requires such
sentence, he may, as an additiónal sentence for such offence, sentence such
boy to be sent either forthwith orat the expiration of bis imprisonment in such
gaol, to such reformatory, to be there detained for the purpose of his industrial
and moral education for an indefinite period, not exceeding in the whole five
years, from the commencement of his imprisonment in the common gaol.

"80. Every boy so sentenced shall be detained in such reformatory until
the expiration of the fixed term, if any, of his sentence, unless sooner dis-
charged by lawful authority, and thereafter shall, subject to the provisions
hereof and to any regulations made as hereinafter provided, be detained in
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such reformatory for a period not to exceed live years from the commencement
of his imprisonment, for the purpose 'f bis industrial and moral education.

"SI. A copy of the sentence of the Court, duly certified by th- proper
Officer, or the warrant or order of the Judge or other Magistrate by whom
any boy is sentenced to confinement in suci reformatory, shall be a suilicient
authority to the Sheriff, Constable or other Oflicer who is directed, verbally
or otherwise, so to do, to convey such boy to the commoi gaol of the county
where such sentence is pronounced, and for the gaoler of such gaol to receive
and detain such boy, until some perbon, lawfully authorized, requires the deli-
very of such boy for removal to the reformatory.

"82. If any boy sentenced to bc confined in such reformatory is in such
a weak state of health that he cannot safely or convenienitly be removed to
the reformatory, he may be detained in the common gaol or other place of
confinement in which he is, until he is sufliciently recovered to be safely and
conveniently removed to the reformatory.

"83. No boy shall be dischargedl fron such reformatory at the termination
of his term of confinement, if then labouring under any contagious or infec-
tious disease, or under any acute or dangerous illness, but he shall be permit-
ted to remain in such reformatory until he recovers from such disease or
illness : Provided that any boy remaining in such reformatory for any such
cause shall be under the same discipline and control as if bis term was still
unexpired.

84. Any Sheriff or otlier person having the custody of any offender sen-
tenced to imprisonment in the said reformatory. may detain the oflender in
the common gaol of the county or district in which such offender is sentenced,
or other place of confinement in which such olfender is, until some person
lawfully authorized in that behalf requires such offender's delivery for the
purpose of being conveyed to such ieformatory.

"S5. Whenever the time of any offender's sentence in such reformatory,
under any law within the legislative authority of the Parliament of Canada,
expires on a Sunday, such olfender shall be discharged on the previous
Saturday, unless such offender desires to remain until the Monday following."

40. The provisions of this Act in respect to the Manitoba reformatory for
boys shall not come into force until the same shal have been proclaimed by the
Governor in Council.
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EXTRA APPENDIX.

HOUSE OF COMMONS DEBATES, 1892.

ON THE

CRIMINAL CODE.

The following copy of the Debates is taken from the Official
]Report; and although, in condensing the matter so as to keep it within
the limits of the present work, a few changes in the phraseology could
not be avoided, the ifansard text has, for the most part, been closely
adhered to.

T UESDAY, 12th April 1892.

Sir JOHN THOMPSON moved the second reading of Bill (No.
7) respecting the Criminal Law. He said : The objects of the Bill
are stated very tersely in one passage of the Report of the Royal
Commission which investigated the subject of the Criminal Law in
England, in defining the effort at codification in a similar Bill in
Great Britain in these words :

- It is a reduction of the existing law to an orderly written system. freed froni
needless technicalties, obscurities, and other defects which the experience of its
administration has disclosed. It airns at the reduction to a system of that kind
of substantive law relating to crimes and the law of procedure, both as to
indictable offences and as to summary convictions."

The *Bill is founded on the English draft code prepared by the
Royal Commissioni in 1880, on Stephens' Digest of the Criminal-Law.
{the edition of 1887), Burbidge's Digest of the Canadian Criminal
Law of 1889, and the Canadian Statutory Law. The efforts at the
reduction of the Criminal Law of England into this shape have been
carried on for nearly sixty years, and, although not yet perfected by
statute, those efforts have given us immense holp in simplifying and
reducing, into a systom of this kind, our law relating to criminal
matters and criminal procedure.
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As regards ovidence I propose, immediately after recess, to intro-
,duce a Bill relating to evidence in aill matters controlled by this
Parliament.

The present Bill aims at a codification of both common and statutory
law; but it does not aim at completely superseding the common
law, while it does aim at completely superseding the statutory law
relating to crimes.

The common law will still exist and bc referred to; and in that
respect the Code will have the elasticity so nuch desired by those
who are opposed to codification on general principles.

Substantially, the Bill follows the existing law.
It purposes, however, to abolish the distinction between principals

and accessories before the tact.
It aims at making punishments for various crimes of something

like the same grade more uniform.
It discontinues the use of the words, " malice " and " maliciously"

now so common both in statutory and common law, and causing
considerable uncertainty and ambiguity in the administration of
the criminal law by Juries. A few lines from the report of the
Royal Commission in England will explain that proposition. They
say

"We have avoided the use of the word " malice" throughout the Draft Code,
because there is a considerable difference between its popular and its legal
meaning. For example, the expression "malice aforelhoughl," in reference to
murder, has received judicial interpretation which makes its use positively
misleading."

The terrm " malice " was used in a legal sense quite contrary to
the popular sense. Nobody in practice understood it but the lawyers.
The first labor of the Judge was to get the Jury to dispense alto-
gother in their minds with the sense which everybody had put upon
the words " malice aforethought " and to tell them that what the
indictment said about malice did not mean what everybody, in
creation, but the learned few, supposed it to mean. The Bil defines
nurder. and in cases of doubt settles what murder is. With that
view it defines provocation, which may reduce a homicide to man-
slaughter.

It deals with the offence of bigamy principally for the purpose of
removingexisting doubts as to the actual state ofthe law with regard
to the period during which belief of the decease of the other party
to the original marriage may be an exoneration ; and following the
principle recommended by the Royal Commission, it makes bonàfde
and well grounded belief in the death of the former husband or wife
absolutely necessary, in order to relieve from the crime of bigamy
upon such a ground of defence. (1)

The Bill proposes to abolish the term " LARCENY " and to adopt
the terrm " THEFT " instead, as was strongly recommended by the Royal
Commission in England. (2)

(1) Sec Article 275 p. 196, ante.
(2) See emarks of English Commissioners, on the subject of theft, at pp. 266

to 272, anle.
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With regard to the law of procedure, I propose to abolish the
distinction betweenfelonies and misdemeanors. (1) On this subject the
British report says:

"4The distinction between felony and misdemeanor was, in early times,
nearly. though not absolutely, identical with the distinction between crimes,
punishable with death and crimes not so punishable. For a long time passed
this has ceased to be the case. Most felonies are no longer punishable with
death and many misdemeanours are now punishable more severely than many
felonies. The great changes which have taken place in our criminal law have
made the distinctions nearly if not altogether unmeaning It is impossible to
say on what principle embezzlement should be a felony, and the fraudulent
appropriation of money by an agent or the obtaining of goods by false
pretenses a misdemeanour ; why bigamy should he a felony, and perjury a
misdemeanour ; why child-stealing should be a felony, and abduction a
misdemeanour ? The result of this arbitrary classification is that the
right to be bailed, the liability to be arrested without warrant, and, to a
certain extent, the right of the Court to order the payment of the costs of pro-
secutions vary, in a manner equally arbitrary andunreasonable."

It is proposed, likewise, to abolish the provisions of the existing
law with regard to venue.

We treat the place of. trial as a matter of convenience, and the
accused may bo tried where he bas been arrested or where he may
be in custody.

It abolishes writs of error, and provides an Appeal Court, which is
practically the same as the old Court of Crown Cases Reserved, with
larger powers than at present (2) It provides also for new trialsin
certain criminal cases, and eontains a new provision that, in certain
cases and on certain representations, a new trial may be ordered by
the Minister of Justice. (3).

The attention of the public has been directed very considerably to
one change, mooted in connection with the reorganization of the law
relating to criminal matters and criminal procedure, and that is the
proposed abolition of the system of indictment by Grand Jury.

Senator Gowan,-to whom both Houses owe a great deal of grati-
tude for the great pains. cure and attention devoted by him to
legislation during the many years of a useful and honourable life,-
moved in the matter a year or two ago, and il was thought best to
draw public attention even more strongly to the questionethan it was
by his remarks, on the subjeet, in the Senate. So, a circular was
sent to ail Judges having criminal jurisdiction, and. indeed ail
the officers charged with criminal prosecutions, calling their attention
to the proposed change, and asking their views as to its propriety
and expediency.

In response. we have had a great number of replies, expressing
very divided opinions ; and it is impossible to deny, in view of the
strong division of opinion on the subject. that it seems unwise
to force that provision on the attention of Parliament at
present. Personally, I concur in the opinion that in many respects

(1) S'e Article 535, ante.
(2) See pp. 663 to 67', ante.
(3) See Article 748, p. 672, ante.
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the administration of Justice would be improved, if we dispensed
with the intervention of Grand Juries. The proposition was mooted
that this matter may be beyond the control of this Parliament, and
may be more properly exercised by the provincial legislatures. When
we come to deal practically with the matter, that difflculty seems to
me to vanish. It is not a question, after ail, of whether the Grand
Jury forms a part of the organization of the Court or not, and there-
fore is under provincial control. It is a question whether, in criminal
procedure, it is desirable to continue the exercise of functions by the
Grand Jury, and in adopting an amended criminal procedure, I take
it to be beyond doubt that 1he question as to whether we should or
not dispense with the services of the Grand Juries, is one which is
included in that division of the criminal law

There are two strong reasons fbr delaying any request to Parla-
ment to alter the law with regard to this system. One is the opinion
expressed by high authority that, for the present at least, a con-
tinuance of the Grand Jury system Ieads to a large body of respect-
able persons in the community being present at the exercise of the
functions of the Court and leads to their assistance in the exercise of
those funetions, the result of which is said to be, and I believe it to
be, that these persons have their confidence in the systenm of J ustice
as administered in this coùntry inereased ; they feel a greater co-
operation and sympathy with its administration ; and to some extent
additional publicity among the best classes of the community is, in
that way, given to the proceedings in our Courts of Justice. Another
consideration of great weight, is the uncertainty as to what proce-
dure would take the place of that before the Grand Jury. I can
suggest no other as likely to take its place, exeept the requirement
that every person, before being tried, should be committed for trial
after a preliminary investigation or an examination by some compe-
tent authority. There are many offences, for which trial may take
place now without any eommitment for trial preceding the charge
to the Grand Jury and the application to the Grand Jury and indiet-
ment by the Grand Jury. It will be absolutely necessary that we
should insist upon a provision, if we should abolish the funetions of
the Grand Jury, that every person tried must first be committed for
trial, and in the second place that the complaint, indictment, charge,
or whatever it might be, which would take the place of a Grand
Jury's indictment, should be approved by the Judge before whom
the trial is to come on.

Mr. LAU RIER.-As the purport of the Bill is what the hon.gentle-
man has just explained, I think it may go at once to a second read-
ing. There are many new features in the Bill, but I think none will
startle the country or take the people by surprise. There is one
matter in which I concur, and that is that the hon. genteman main-
tains the functions of the Grand Jury. In an earlier period of history,
the function of the Grand Jury was to review the state of affairs in
any county and point out any abuses that existed. This function is
now largely performed by the press, but the most important fune-
tion of the grand jury still remains, and that is the indictment of
criminals. 1 know of no systen that can be devised which offers not
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only to society but to the party himself a botter protection against
undue persecution than the system of a Grand Jury.

Mr. MILLS (Bothwell).-I am pleased that the hon. gentleman
has not dipensed with the constitution of the Grand Jury. Thore is
no doubt in my mind as to its importance in the administration, of
criminal justice. I think the views -expressed by Professor Lieber
on this subject are of verygreat value and force, and he says that it
is important to have a body to ascertain whother the party accused
ought or ought not to be put on tri'al. The grand jury performs this
function, and it also performs another, and that is the enlistment of
the people in the administration of justice. The Minister of Justice
admits that some other person or body would require to be invested
with the powers aud duties now devolving on the Grand Jury if the
latter were abolished. I do not know who could be vested with that
authority that would discharge the duties more satisfactorily. In
my opinion it is of very great consequence that the Grand Jury system
should be retained, and I shouild deeply regret to see any step taken
to abolish it, and to substitute something else in its place.

Motion agreed to ; Bil. read second time.

Sir JOHN THOMPSON moved to refer the Bill to a special
committee of menbers of both Houses, the members on the part
of this House to be : Messrs Adams, Amyot, Brodeur, Baker,
Carroll, Coatsworth, Choquette, Corbould, Curran, Delisle, Daly,
Dickey, Edgar, Forbes. Fraser, Girouard, Kirkpatrick, McLeod,
Langelier, Monet, Mulock, Masson, Sir John Thompson and Weldon.

Motion agreed to.

Mr. SPEAKER.-As there are more than 15 members on the
proposed special committee it will be necessary to suspend the rule.

Sir JOHN THOMPSON moved that the rule be suspended in
that particular.

Motion agreed to.

Sir JOHN THOMPSON moved that a message be sent to request
the Senate to unite with this House in forming a joint committee to
examine and report upon the Bill, and to inform them that the
abovo narned members would act for this fHouse on such joint
committee, should the Senate agree to its creation.

Motion agreed to.

TUEsDAY 17th MAY 1892.

House resolved itself into committee on Bill (No 7) respecting
the criminal Law.
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(ln the conmittee.)

Sir JOHN THOMPSON said that the Bill had received careful
consideration from the joint committee, whose amendments were
but few and principally of a verbal eharacter.

On section 1.

Sir JOHN THOMPSON.-Short title " The Criminal Code."

On section 2.

Postponed.

On section 3.

.Mr. LAN'GELIER -Sub-section (e) raises an important question
as to whether we may add anytbing to the jurisdiction of the Courts
created by the Provincial Legislatures. in view of difficulties in
reference to the Insolvency Laws, and the Controverted Elections
Act, in which it was contended that this Parliament had no right to
give any new jurisdiction to a Court already in existence. In the
celebrated case of Valin and Langlois, the question was decided by
the Privy Council, in flavour of the constitutionality of the law, on
the ground only that it practically created a new Court for the
enforcement of the laws of the Dominion. As the Criminal Law is
within the jurisdiction of this Parliament, I think we eould create
new Courts for the better administration of that law, but we must
enact the law so as not to give added jurisdiction to the Courts
created by the Provincial Legislatures.

Sir JOHN THOMPSON.-When we come to deal with the subse-
quent enactments with regard to Appeal Courts, what the Hon.
member has said will require careful consideration.

On section 6.

Mr. DAVIES (P. E. T.)-I think the clause " Or is deemed by Inter-
national Law to be within the Territorial Sovereignty of Her Majesty,"
makes this very indefinite. I do not know what International Law
would decide in reference to this.

Mr. MILLS (Bothwell).-The English Government in the timne
of Charles Il gave a charter conveying the fee of Hudson Bay.
It was recognized as property of the English by the French, and we
have always claimed Hudson Bay to be within our jurisdiction.
An offence might be committed in that bay 100 miles from the shore,
,and yet it would be difficuit to say that the person committing that
offence came under our jurisdiction unless we incorporate the rights
of international law.

Sir JOHN THOMPSON.-In using the term: " within the ferri-
torial sovereignty of Her Majesty," we have reference to eases which
arise beyond the three-inile limit.
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Mr. DAVIES (P.E.I.)-The doubt that arose in the Franconia
case is settled by this defluition, but international law is not a clearly
defined or well understood law.

Sir JOHN THOMPSON.-There are doctrines established on
the subject of international law which the Courts must know and
must take judicial cognizance of, and we desire to see that we
include the territory over which Her Majesty claims the sovereignty,
particularly the bays.

Mr. DAVIES (P.E.L)-By using the words " by international
law," you are introducing an element of uncertainty, because there is
no standard

Sir JOHN TIIOMPSON.-We insert those words in order to
cover all those waters which come within the territorial sovereignty
of the Queen and are so recognized by international law.

Mr. MILLS (Bothwell).-Other words, I think, are open to doubt,
and will be made the subject of controversy, with the United
Kingdom, namely, with regard to offences committed on board a
British ship on the high seas or in a foreign port. I think some
years ago the English Government objected to these words being
included in the Canadian statute, and the rule is laid down in the
case of Lowe vs. iRoutledge, where it was held that the moment you
go beyond the limits of the country, the English law seizes you. (1) If
a vessel sails from Canada to Liverpool and a murder is committed
on board in the midst of the Atlantic, although the vessel was regis-
tered at Canada it is not the criminal law of Canada, but it is the
criminal law of the United Kingdom that would apply.

Supposing that a murder is committed on board a vessel sailing
from here to the West Indies, a Canadian registered vessel, that
man would be tried under the law of England and not under the law
of Canada.

Mr. CURRAN.-If he reached Canada and were arrested here, he
could be tried here.

Sir JOHN THOMPSON.-All these things are now regulated by
the statutes of the United Kingdom, and they are all in the line of
this section.

Mr. LISTER.-How would you make this section apply to the
inland lakes ? That would not apply to the great lakes, because the
boundary of Canada, as far as they are concerned, is the centre of
the lakes. The offence might have been committed tweuty miles out.

Mr. DAVIES (P. E. I.)-International law is a vague and uncer-
tain phrase. You find one nation laying down one rule and another
nation laying down another rule. On certain points where two
nations agree, you can deduce a rule.

Mr. WELDON.-Take a case where a ]and-locked bay is six miles
or less wide at the mouth and widens out to be twenty miles in

(1) Lowe v. Rout ledge, L. R. 3, H. L. 100.
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width as you run up the bay. There is a perfect concensus amongst
all international lawyers that that bay is a territorial bay. If we had
not the words of this section we would not be able to deal with an
offence committed in that bay ten miles from the land.

Mr. DAVIS (P. E. I.)-I do not understand that there is any
international law defining what bays form part of the territory and
what do not.

Mr. McCARTHY.-By putting in these words we cannot enlarge
the territorial jurisdiction of Canada, but we ought to put in some
words to make it clear that the criminal law does extend wnerever
our territorial rights extend. But take these words : " Or is deemed
by international law to be within the territorial sovereignty-of Her
Majesty." They are not limited to the neighborhood of Canada.
Take the Bristol Channel. Is not that deemed by international law
to be within the territorial sovereignty of Her Majesty ?

Sir JOHN THOMPSON.-The words are precisely a statement of
the law as it is to day. They are a declaration of the criminal law of
Canada which is in force by virtue of the laws of Canada and of
certain laws of the United Kingdom. "The Criminal law of Canada
extends to all offences conàmitted by any person in Canada, or on
such part of the sea adjacent to the coast of Canada as is within
one marine league from ordinary low water mark, or is deemed,
by international law, to be within the territorial sovereignty of Her
Majesty." It does not extend to the Bristol Channel. The waters
" within the territorial sovereignty of Her llajesty," referred to
by this section do not extend to the Bristol Channel. They are
the waters adjacent to the coast of Canada. So we are only legislating
in that regard as to offences committed on the seas,-adjacent to the
coasts of Canada,-which are, by international law, within the
sovereignty of HIer Majesty.

Mr. DAVIES (P. E. I.)-What is the meaning of the phrase "on
board any foreign ship, to which the offender does not belong." Is
there no limitation as to where the foreign ship shall be ?

Sir JOHN THOMPSON.-It is exactly'in the words of the statute
of the United Kingdom.

Mr DAVIES (P. E. I.).-Suppose a foreign ship was in the port of
New-York, and an offence was committed by a, person not a seaman
on board that ship, could it be held that this Act would apply?

Sir JOHN THOMPSON.-For certain purposes of trial. In so
far as this Act makes an enactment on the subject, the foreigner on
board that ship to which he does not belong, could be tried here, by
virtue of the Statutes of the United Kingdom.

Mr. MILLS (Bothwell).-Then the Criminal legislation in En-
gland has conferred this power on Canada ?

Sir JOHN THOMPSON.-Yes.
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Mr. DAVIES (P. E. I.)-.Supposing a British subject named Smith,
on board a foreign ship in Constantinople. committed a murder and
afterwards came to Canada, could lie be tried here ?

Sir JOHN TIOMPSON.-Yes, he could be tried here, by the
.United Kingdom statutes.

Mr. MILLS (Bothwell).-Does the Minister know that under the
Imperial Act the case would be tried according to the law of En-
gland, or according to Canadian law ?

Sir JOHN THOMPSON.-We are given authority to try offences
against common law.

Mr. MULOCK.-We are by this section declaring that this legis-
lation gives Canada certain jurisdiction. Suppose this declaration
of the law is not correct.

Sir JOHN THOMPSON.-Then it does not amount to anything.
If we should legislate in any respect outside of our jurisdiction by
a mistaken view as to what the enactment of the United -Kingdom
is, it would amount to nothing; but we do not profess to be enacting
otherwise than under thé authority of English Act. (1)

Section allowed to stand.

On section 12. (2)

Mr. MILLS (Bothwell).-In this clause I think the hon. gentleman
is simply embodying the report of the Judges in the McNaughton
case, which has been frequently criticised. A very carefully consi-
dered rule of law is that laid down in the Guiteau case, and it would
be well if that case were examined, and this section altered accor-
dingly. The delivery by the district judge who tried the Guiteau
case was very carefully considered by the Judges of the Supreme
Court of the United States.

Sir JOHN THOMPSON.-We can never expect to arrive at an
agreement on scientific principles in legislating on insanity in cri-
minal matters ; but I always un lerstood the rule laid down in the
McNaughton case to be accepted without question. I will read the
conclusion bf the English criminal law commissioners on the subject :

" Section 22, which relates to insanity, expresses the existing law. The
obscurity which hangs over the subject cannot be altogether dispqlled until
ourexisting ignorance as to the nature of the will and the mind, the nature.of
the organs by which they operate, the manner and degree in which those opera-
tions are interfered with by disease, and the nature of the diseases which
interfere with them, are greatly diminished. The framing of the definition has
caused us much labour and anxiety; and though we cannot deem the delinition
to be altogether satisfactory, we consider it as satisfactory as the nature of the
sub.iect admits of. Much latitude must in any case be left to the tribunal
which has to apply the law to the facts in each particular case. The principal
substantial difference between section 22 of the Draft Code and the correspond-

(1) See Art 54?, and comments, at pp. 513-516, ante.
(2) See Art. Il, and comments at pp. 9-12, ante,
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ing section of the Bill is that the latter recognizes as an excuse the existence
of an impulse to commit a crime so violent that the offender would not be pre-
vented from doing the act by knowing that greatest punishment coinmitted by
law for the offence would be instantly inflicted, the theory being that it is useless
to threaten a person over whoni by the supposition threats can exercise no influ-
ence. This provision of the Bill assumes that the accused woild flot be pro.
tected by the preceding part of the section, and, therefore, that he was at the
time be did the act capable of appreciating its nature and quality,and knew
that what he was doing vas wrong. The test proposed for distinguishing bet-
ween such a state of mind and a criminal motive, the offspring of revenge,
hatred, orungoverned passionwappears to us on the whole not to be practicable
or safe, and we are unable to suggest one which would satisfy these requisites
and obviate the risk of a Jury being misled by considerations of so metaphysical
a character It must be borne in mind that. although insanity is a defence
which is applicable to any criminal charge, it is most frequently put forward
in trials for murder, and for this cifence the law- and we think wisely- awards
upon conviction a fixed punishmnent which the Judge has no power to mitigate.
In the case of any other olfeuce, if it should appear that the offender was allic-
ted with somne unsoundness of mind, but not to such a degree as to render him
irresponsible-in other words, where the criminal element predominates,
though mixed in a greater or less degree with the insane element-the Judge
can apportion the punishment to the degree of criminality, makiig allowance
for the weakened or disordered intellect. But in a case of murder this can only
be done by an a ppeal to the Executive, ahd we are of opinion that this diflicultv
cannot be successfully avoided by any definition of insanity which would be
both safe and practicable, and that many cases must occur which cannot be
satisfactorily deait with otherwise than by such an appeal."

Mr. MILLS (Bothwell).-The words : "Unless the delusions caused
him to believe in the existence of some state of things, which, if it
existed, would justify or excuse bis act or omission," assume that the
man is perfectly rational with regard to his responsibility, but so
irrational that ho may altogether mistake the actual state of the
facts that exist ; and 1 think that is a rule that English practice bas
never followed and that cannot be followed. It is an inhuman rule.
You would say : Here is a person who is insane, and the crime he bas
committed is only justified on the assumption that if what ho sup-
posed to be the state of the facts were the state of the facts, the act
itself would be justified. Now, it is one of the characteristies of
insanity that the insane man's rational faeulties are so affected that
his reasoning is in almost every instance inconsequential. Let any
o,,turn up the work of any writer on insanity, and ho will see that

the rule recognized in a large degree in practice is the rule that a
man's responsability is diminished in proportion to the evidence of a
diseased condition of the mind. We do not hold a man who is
partially insane to the same degree of responsibility that we do a
man who is in the possession of alil bis faculties ; but under this rule
of law we do hold him to exactly the same degree of responsibility.

Mr. McCAIRTBHY.-I do not think we can define the nature or the
degree of insanity which would entitle a person to immunity, in other
words than those contained in the first part of the sub-section. A
man ought not to be acquitted because of partial insanity unless it
caused his act or omission, that is the rale in civil cases. There is the
well-known case of Banks and Goodfellow, which determines the rule
regulating testamentary capacity. Many men are capable of making

815



EXTRA APPENDIX.

wills who in some matters are insane; but, unless the insanity has
reference to the testamentary Act, the testament may stand. If a
man is labou'ing under specific delusions, which is, of course a species
of insanity that ought not to entitle him to be acquitted, unless in
addition these delusions created a belief on bis part in the existence
of things which caused him to commit the offence or rendered him
irresponsible.

Mr. MILLS (Bothwell).-Where a party'is labouring under the
insane delusion and you show that what he believed while under that
insane delusion was something that would have justified him in doing
what ho did, if the facts had been what he supposed them to be, ho
is protected under this section. But if he were labouring under the
delusion that he was divinely directed to take another party's life,
and acted under what he believed to be the direction of heaven, one
would suppose,-assuming this delusion to be established,-that
would be 8tronger evidence to acquit the accused on the ground of
insanity, (partial it may be), than the other. You assume, that a
man who is so insane as to imagine a state of things wholly contrary
to the facts, is, nevertheless, so rational as to be capable of drawing
a correct conclusion. 'rhat is, while his pei ceptions are all wrong, he
must nevertheless be held to have a perfectly sound, rationa' faculty,
and be capable of drawing a proper deduction, and of appreciating
the extent of his responsibility.

Sir JOHN THOMPSON.-The extent of the disease in that case
might bring him under the first part of the section. If bis mind
were diseased to such an extent as to render him incapable of appre-
ciating the nature and quality of the Act or omission, if he believed
he were under divine command and believed that to such an extent
as to be incapable of appreciating the nature and quality of the act,
of the homicide ho committed, he would, of course, be exonerated.
He might, hovever, be labouring under specific delusion in other
respects and not be acquitted on the ground of insanity, unless the
delusions caused him to believe in the existence of some state of
things, which, if it existed, would justify or excuse his act or
omission.

Mr. MILLS (Bothwell).-That is the weak point in the provision.
You assume that he reasons properly.

Sir JOHN THOMPSON.-I do not think it would be safe to
legislate so far as to allow persons to plead their þelief that they
were authorised by divine power. The accused person would not be
excused if it were a more question of the impression on his mind as
to his right to do a thing. But if he were impressed with a certain
state of facts which entirely change, in his perception, the nature
and quality of what ho was doing or led him to suppose that a state
of facts existed that would justify him in taking that course, then he
is excusable, but not if ho does it under the more idea that ho bas
authority for doing it. I should think that in a matter of 8uch great
difficulty and importance, it would be very *difficult for us to do
anything else than to follow the existing law in the mother country
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which has been examined and criticised lately by such eminent men
as those whô prepared this enactment, and tha, though they were
consejous of arriving at an unsatisfactory solution, still it is the. best
that can be devised. I would prefer that we should follow the
,English law on this subject instead of going to any foreign country
for our law.

On section 13. (1)

Mr. DAVIES (P. E. I.) -What is the reason for altering the
common law as to the responsibility of married women?

Sir JOHN THOMPSON.-The presumption under the ebmmon
law is a strained one. In many cases the wife commits an act of
violence in spite of her husband, but the common law presuines that
she acts under the compulsion of ber husband if she does that in his
presence. We now leave that to be a matter of evidence, to be
proved whether she acted under the compulsion of her husband or
in spite of her husband.

On section 22.

Mr. DAVIES (P. E. I.)-I think this section may vest powers in
constables which may be used oppressively. Many of them are
ignorant, and some are prejudiced men; and if you give them power
to arrest a man without a warrant, and to come in afterwards and
say they heard the man had committed an offence and believed he
had, you may give them powers which may be frightfully oppres-
sive. If a citizen is hauled from his home in the middle of the night
and dragged to a police cell, it is poor satisfaction to have the oflicor
come in afterwards and say, I heard so and so was guilty, and all
kinds of similar trash.

Sir JOHN THOMPSON.-In the first place, there must bo .rea-
sonable, and proper cause of the sufficiency, of which the Judge is to
decide. in the next place it only applies to that class of offences for
which arrests may be made without a warrant. It is praetically
applying the existing law as regards felonies.

Mr. LAURIER.-The Bill not only gives an officer power to
arrest when an offence has been committed, but he may arrest a man
who afterwards proves to be not guilty.

Mr. MILLS (Bothwell).-I do not think that where the Officer
does not catch the man in the act of committing the offence, he ought
to be allowed to arrest without a warrant.

Mr. DAVIES (P. E. I.)-If it eau be shown that offenders have
escaped for want of a provision similar to this, then it might be some
argument to justify vesting this enormous power in a common
constable.

Mr. WOOD (Brockville).-I have in my mind a case that occur-

( ) See Art. 12, ante.
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red.recently in the County of Leeds, the case of a very bestial offence
committed upon the person of a small boy, and had it not been that
the Police Officers were able to get in search of the offender as soon
as they had received information of the offence having been com-
mitted, lie person would have escaped.

Mr. LAURIER-But here an offence may not be committed atall.

Mr. WOOD (Brockville).-Even so, it will only be in very excep-
tional cases that injustice would result. It may be that a lesser crime
bas been committed than that which would be involved in the larger
offence, and the officer would have just and reasonable cause 'or
believing he should act.

Mr. MILLS (Bothwell).-I suppose, if a man came and told un-
other that an offence had been committed by a certain man, that
would be sufficient justification for hits arrest, even though there
might be no foundation whatever for the statement.

Sir JOHN THOMPSON.-The case put by the hon. member for
Bothwell (Mr. Mills) cn hardly be considered a fair one. It would
not be a justitication that somebody had told the officer that an
offence had been committed. It would be for the judge at the trial
to decide whether that constituted reasonable and probable grounds.
and whether it was sufficient. to induce any reasonable. man to
believe that an offence had been committed.

Mr. MILS (Bothwell).-Supposing it had been committed, and
forty or fifty people had been arrested for it.

Sir JOHN THOMPSON.-This section provides for the exone-
ration of the offlcer where an otfence has not been committed-not
for the arrest of the wrong person. It is intended to apply to a class
of cases in which an offence has been attempted, but not completed.
As for example, the well-known case, whieh has been decided both
ways in England, of a man arrested for picking a pocket when it
turned out there was nothing in the pocket. ln that case, without
this principle of law-I am not saying whether it is the law now or
not-the officerwould bea trespasser. (1) Again, an officer, as in the
case mentioned by the hon. member for Brockville (Mr. Wood), bas
reason to believe from what.he hears and sees that a rape has been
committed. It may turn out that the offender bas only been guilty
of an indecent assault, that the offence was not completed. Under
this section the officer would be exonerated. Again, an officer going
along a highway finds a homicide has been committed and he makes
an arrest. It may turn out that the homicide was excusable. In all
these cases the officer has acted promptly on information that would
satisfy any reasonable man ; and ho does so at the peril of justi-
fication, which hle can only obiain when ajudge decides that he bas
had reasonable and probable grounds on which to make the arrest.

(t) See R. v. Colliris and R. v. Brown, cil. at p. 19, and pp. 4142, anle,
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On section 25,

Mr. DAVIES (P. E. I.)-What distinction is there between this
section and section 22 ?

Sir JOHN THOMPSON.--This applies only where the offence
has been committed; the other section is for cases where the offence
hasnot been completed.

.On section 26,

Mr. DAVIES (P. E. I.)-This section is in defiance of the common
law.

Sir JOHN THOMPSON.-This is the common law. The man
making the arrest believes lie found a person committin1g a felony,
and this exempts the person making the arrest from criminal res-
ponsibility.

Sir ]RICHARD CARTWRIGIT.-What would be the case on the
other side ? Suppose, under section 25, anybody who supposes he
bas reasonable grounds, arrests an innocent person, what would be
the result to the innocent party who defended his liberty as a man
las a right to do ?

Sir JOHN THOMPSON.-He would be justified.
Sir RICHARD CARTWRIGHT.--Then, being innocent, he would

be justifled in shooting the man.

WEDNESDAY, 18 May. 1892.

(In the Committee.)

On section 38.

Mr. LAURIER.-This section gives the very large power to a
Peace Officer to arrest a man on suspicion that he is going to com-
mit a wrong. without waiting until he has committed it. A breach
of the peace is not a very serious offence and to place such powers
as are contained in this section in the hands of officers may some-
times lead to very serious abuse.

Sir JOHN THOMPSON.-These sections are not an extension of
the common law.

On section 39,

Mr. FLINT.--This clause is almost a protection to persons taking
part in a riot. It is too vague and general in its terms.

Sir JOHN· THOMPSON.-A riot of any cônsiderable dimensions
is not put down by the ordinary peace Officers. Persons have to be
called in to assist, and véry often outside persons who desire the
preservation of the peace, but have no official authority have to use
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their exertions to suppress the riot. The authority for this section
is the code under the Bill of 1880, and the common law is considered
to be exactly the same. The note made by the authors of the code
as to the limitation contained in the concluding words is as follows :
" This limitation is not expressed by the authorities, but it appears
to be implied from the nature of the law ; that is, no more force is to be
used than is absolutely necessary."

Sir RICHARD CARTWRIGHT.-As a matter of fact, that Bill,
although introduced a great many years ago, never became the law
in England. It appears prima facie that if a Bill, introduced twelve
years ago into the English Parliament, with ail the authority which
the commissioners could give it, was not thought fit to become law,
it is very dangerous for us to take a thing which is little better
than a mere draft, as the guide for our legislation. There must have
been great objections raised to it.

Sir JOHN THOMPSON.-I am not aware of any objections other
than those which will be raised in every legislature in the way of
suggestions for its improvenent. The principles of this code and
the efficiency of the wôrk performed in framing it have never been
doubted. It originated more than twenty years ago, but during that
time the movement in favor of it has been gradually increasing in
strength, and in 1879, there was the report of a Royal Commission
composed of Lord Blackburn, Sir R. Barry, and Judges Lush and
Fitz-James Stephen, ail the very highest authorities. Their work
was ail revised later, in 1880, when a Bill was introduced which was
almost word for word with the code. But the hon. gentleman will
remember that since 1880 it has been a matter of physical imposs-
ibility that the code could be passed in the state of business in the
Parliament of the United Kingdom. Nothmg else, except the pressure
of legislative business, would have prevented the passage of the Bill.

Mr. MILLS (Bothwell).-It was adversely criticised by Sir Alexan-
der Cockburn.

Sir JOHN THOMPSON.-Yes, and by a great many people who
are opposed to seeing anything done by anybody but themselves.
The Bill gathered up all opposition of that description ; but it was
admitted to be a very useful one, and it was conceded that such a
Bill should be adopted as soon as Parliament could pass it.

Mr. LAURIER.-This is transferring our text books into a statute.
Sir JOHN THOMPSON.-Not altogether. But where it is useful

to state the law and to state the details of the law, that.course bas
been followed.

Mr. MULOCK.-Section 39 enacts that every one is justified in
using whatever force is necessary in order to suppress a riot, and
the only limitation to the extent of the force is, that, it shall not be
greater than the unlawful force that is likely to be set in motion in
case of a riot. For example, a number of persons may be gathered
together, and if as an observer chooses to say : I believe that this
gathering will develop a riot from which there will be loss of life, he
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can become a Peace Officer, and if in good faith he proceeds to sup-
press this riet by force, not slaying any more than he thinks would
be slain in case of a riot, he is to be defended by this clause.

Mr. SPROULE.-The clause does not give power to cornmence
action but to suppress a riot actually in operation at the time of the
interference.

Mr. FLINT.-The common law requires pensons to be acting
under some authority. A few additional words like these would
meet the criticism:

Every one who is called upon so to do by any Magistrale or Peace Offcer,
is justified in using whatever force nmay be necessary."

The porson interfering would then be under the guardianship of
those whose duty it is to protect the peace, and not merely upon his
own idea of what is right.

Mr., MILLS (Bothwell). -1 suppose the intention of this clause is
to embody the principles of law laid down in the Lord George
Gordon riots, and in the Bristol Riots; but it would make the law
much more indefinite than it was made by the decision of Lord
Mansfield in the London Riots, and of Judge Tyndall in the Bristol
Riots. Judge Tyndall recognized the rule, that any Magistrate was
entitled to call out parties and to control the military force for the
purpose of re-establishing peace, and that all citizens would be to
some extent peace officers for that purpose. In this section it is said:

" Every one is justified in using force necessary to suppress a riot, providing
'he force used is not disproportionate to the danger to be appreherided from
the riot."

It is not the extent of force or of numbers that are called out upon
which the responsibility depends, but it is upon the acts which the
parties who are called out do, after being so called out. There was
,a statement made by a military officer of distinction, one of the
Napiers, who being examined before .the committee of the louse of
Lords upon this subject, said that a military man in this case was
in a very awkward position, because, if ho disobeyed orders he was
liable to be court martialed and shot by the military authorities
and if he obeyed orders ho was liable to be hanged by the civil
authorities for excess of .duty. Here it is provided that the force
used is not to be disproportionate to the danger, but supposing the
force used is not disproportionate to but the cause of the danger, does
this clause aim at the cause or at the force, making the liability te
arise whenever the force is greater than should be called for under
the circumstances, and the number of per.sons calbed out would be
taken as an indication of the illegal intention of the party who is
acting. "The clause as framed is not calculated to embody into
statutory law the principles laid down in the decisions I have
referred to.

Sir JOHN THOMPSON.-The section does not refer to the
military or volunteer or police force, because it would be absurd toý
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enact that every one is justified in using force as a police officer. It
means that the acts of violence which one does to another in aiding
to suppress a riot are justified, if they do not exceed the danger to
be apprehended from the -continuance of the riot. As regards the
argument that the provision may be abused, the same may be said of
every enactment as fairly as of this. When we pass a section justi-
fying a man in committing homicide in defence of bis life, one might
say that ail a person bas to do in order to take another's life is to
imagine that his own is in danger. But bis imagination is not the
test. The tribunal must decide whether the force used is greater
than what is necessary for the suppression of the riot. As regards
what the hon. member for Yarmouth said, this is a strict statement
of the common law, except the limitation following the word " pro-
vided," which is an inference, and I should- think an irresistible
inference from the state of the law. It is as laid down by Tyndall,
Chief Justice, in the case of the Bristol riots in 1832.

Mr. DAVIES (P. E. I.)-I think the 40th and the 41st sections
are all that is necessary. In them, power to use force is conferred
upon the police force, aqd upon every one else that the police officers
call upon to assist in suppressing a riot. But in this particular case
you justify anybody in interfering, whether called upon by a police
officer or not or whether he bas any knowledge of the facts or nlot.
The danger must be apprehended by the person using the force;
because he must judge from the existing facts at the time he uses
the force whether or not it is disproportioned to the danger to be
apprehended, and he may apprehend very inaccurately and impro-
perly the condition of matters. I think we shall go far enough if we
givethe power to use such force as the police officers think neces-
sary. You must give discretion of that kind to a police officer, but
not to those whom he calls upon to assist him. I do not think we
should confer on every citizen, rough or tough, the right to inter-
fere in order to suppress a riot and to use such force as he appre-
hends to be necessary at the time.

Sir JOHN THOMPSON.-I think great care and skill has been
shown. to frame the section so that it will not bear the interpretation
my' Hon. friend puts upon it. 'T'he danger to be apprehended is
quite a different thing from what the person using force apprehends
to be the danger. The law is clear that any one may interfere and
use force to prevent a breach of the peace, and I should be sorry if
the louse did not adopt a provision that any person may use force
to put down a riot.

Mr. DAVIES ,(P. E I.)-The Hon. gentleman, I know is cogni-
sant of the case that occurred in England, a fcw months ago, where
the Salvation Army marched, in Eastport, with drums and banners,
and the police turned out to suppress the nuisance, as they called it ;
but when the matter came before the Court, they determined that
the police had not the right, even under the statute, to assume that
there was to be a breach of the peace or to interfere, until there was
an actual breach of the peace, although the police, and I think the
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people themselves, thought that a breach of the peace wa8 likely to
take place.

Sir JOiHN THOMPSON -That was a case of arrest. In this
section there is nothing at all about arrest. Neither does it provide
for the case of apprehension of a riot. but of an actual riot.

Mr. DAVIES (P. E. I.)-The police considered that that was an
unlawful assembly, and that they had a right to interfere. I submit
·that it will be. perfectly justifiable under this section for any -han
coming along while a riot is progressing, if be thinks A or Bis likely
to take part in it, to.arrest him on the spot.

Sir JOHN THOMPSON.-The words of this clause are taken
from a charge of Tyndall. Chief Justice, to the Grand Jury of Bristol
in 1832. They are given in a note to Regina vs. Penny, 3 Carrington.
& Penny, 261. (1) It is quoted and approved in Phillips vs. Eyre,
Law Reports, 6 Queen's Bench, 15. The writer says that the proper
course in such cases is for the civil Magistrate to direct and control
what is done, but that this is not absolutely necessary, and then the
Riot Act appears to be narrower than the common law, as laid down
by Tyndall, Chief Justice.

On section 41.

Mr. MULOCK.-I would call the attention of the Committee to
this provision, which is found not only in this but many other
clauses, doing away with a reference to the Jury in many of these
cases.

Sir JOHN THOMPSON.-If the Hon. gentleman will refer to 4
Foster and Findlayson 763, he will see comment on that. I do Dot
think itgoes beyond the present law.

On section 42.

Mr. FLINT.-This clause seems to do away with the necessity for
clause 39.

Mr. DAVIES (P. E. I.)- It is perfectly plain from this section
that the apprehension is to be on the part of the person interfering,
and il must be on reasonable grounds.

Sir JOHN THOMPSON.-le may be a very unreasonable man.

Mr. DAVIES (P. E. .)-Who is to judge what are the reasonable
grounds'?

Sir JOHN TIHOMPSON.-The Court He must have reasonable
grounds for his belief, and if he is not a reasonable man he must
suffer for using force on other people, without necessity.

Mr. DAVIES (P. E. I.)-Tbere is a great distinction between the
two sections 39 and 42.

(1) This is evidently a clerical er or of the reporters or of the printers of the
Hansard. The reference should be to Rex. v. Pinney, 5 Carrington & Paynes
Reports 26 t.
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In the one case the words are general, providing the force is not
disproportionate to the danger to be apprehended ; in the other case,
it is the danger which he on reasonable grounds believes to be ap-
prehended that gives him the right to use force.

Sir JOHN THOMPSON.-The first is a general statement of a
general principle, and the second is an application of that principle.
I do not think there is any difference at all, except that the one is
more minute than the other but I will meet the wishes of the mem-
bers by striking out section 39.

Section 39 struck out.

On section 44.

Mr. DAVIES (P. E. I.)-I suppose if the man is justified, he is
justified civilly as well as criminally ?

Sir JOHN THOMPSON.-Yes, as far as we can do it.

Mr. McCARTHY.-Tf we say it is lawful for a man to do a certain
thing, we should protect ;bim against a civil action as well as against
an indictment.

Sir JOiN THOMPSON.-We do not want to relieve him from
civil liability if he uses unnecessary force.

Mr. McCA RTHY.-But in that case we do not relieve him from
criminal liability.

Sir JOHIN THOMPSON.-Yes we do.

On section 47.

Mr. DAVIES (P. E I.)-What is the distinction between the
47th section and the 45th section ?

Sir JOHN T.HOMPSON.-I think it is that, if the assault is
accompanied with insult, he may use such force as is necessary to
prevent repetition, or in regard to any one under bis protection.
The 45th section refers to his repelling force by force in bis own case.

On section 51.

Mr. MULOCK.-Here wepropose to make the law so that a person
mav break into a man's ioue' for any purpose, so long as it is not
with intent to commit any indictable offence therein.

Mr. DAVIES (P. E. I.).-With that limitation a person is not
justified in resisting another person forcibly breaking into bis bouse.
It is common to try and make forcible entry of bouses which people
believe they own ; but it is not permitted by law.

Sir JOHN THOMPSON.-The object of the proviso is to prevent
an officer being resisted by force.

Mr. McCARTH Y.-Surely a party in peaceable possession bas the
right to defend bis house against any forcible entry.
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Sir JOHN TIHOMPSON.-A man may break into a house for the
purpose of saving life or preventing crime.

On section 53.

Mr. DA VIES (P. E. I.)-After ,this section passes, I understand
the law will be this: that if a main cres in into my house I cannot
resist him, unless I have reaso:,ablb-grounds to believe that bis object
is to commit some indictable offence.

Sir JO-UN THOMPSON.-The man cannot lift a latch or force a
lock without the permission of the owner, without committting an
indictable offence.

Mr. DAVIES (P. E. I.)-Is there any declaration of the existing
law that a man has the right to protect bis possession from any
person attempting to forcibly enter?

Sir JOHN THOMPSON.-These two sections
Mr. DAVIES (P. E. I.)- These two are limited to particular

cases where the person attempting to enter is attempting to do so
with the object of committing an indictable offence.

Sir JOHN TIHOMPSON.-The other is an indictable offence also.
Mr. M ULOCK.-It appears tome that under this clause it would

bave to be shown that the trespasser was entering with an intention
to commit an indictable offence.

Mr. DAVIES (P. E. I.)-If this Code is to be accepted as a com-
plete definition of possible offences, for which a man may be indict-
able, it will no longer be an indictable otience to commit a forcible
entrance.

Sir JOHN THOMPSQN.-We will come to a provision in that
respect in a moment.

On section 55.

Mr. DAVIES (P. E. I.)-I think this clause is very unjust, because
if I have a right of way over a piece of land and I peaceably enter
upon that land, I am within my legal rights; and if the person who
claims the ownership of the land denies me the right and assaults
me to prevent my exercising it, the sectio provides that I shall
be deemed to have provoked the assault Iy exercising my own
legal rights.
* Mr. McCARTHY.-The section provides for notice being given by
the person in possession if he disputes the right of the person claiming
the easement. The section does not interfère vith bis civil rights
but if ho wants to take the law into bis own hands to enforce bis
rights, instead of enforcing them by legal process, and an assault
follows, it very properly provides that the assault is provoked by
the person entering.
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Mr. MILLS (Bothwell).'-Suppose a man bas a right of way
which ho bas used daily for a quarter of a century, and it is the only
outlet or inlet to bis property. This provision would put it in the
power of the owner of the land to prevent his using the easement or
obtaining access to his bwn property, and if he attempts ingress or
egress to or from his own property, he will be·con.idered an offender.
It justifies the other party in committing an assault.

Mr. McCARTHY.-It is an easement which you are exercising over
another man's property, and which ho is disputing, and if you take
the law into your own hands and try to enforce your rights and an
assault is committed, you are liable. That is the distinction between
civil and criminal law.

Mr. DAVIS (P. E. I.)-If I am the owner of a piece of land
and another man is in possession wrongfully, and I cross the fonce
and go on the land, there cannot be in the eye of the law two people
in possession of the land at the same time; and when I once enter
peaceably on the land, I am the possessor. An easement over land is
a right as well known in law as any other right. The hon. gentleman
declares that although a man is exercising his legal right still the
owner of that land can commit an assault upon him and drive him
off, and the owner of the easement, who is exercising his legal right,
would be considered the person who provoked the assault.

Mr. MILLS (Bothwell).-It is upon the civil right that the ques-
tion of criminality ought to depend, but the proposed law is not
letting it rest there, but is shifting it upon the man who bas the
easement and who undertakes to exereise his right.

Sir JOHN THOMPSON.-The mistake of my hon. friends oppo-
site is that they assume the criminality depends upon the legal right
with regard to ownership. That is not the prineiple upon vhich the
criminal law proceeds in these matters. I may recover against you in
ejectment il you hold my land ; but. although I have an absolute
right and title Io it.and can recover on ejectment, I have no right to
take possession by force.

Mr. MILLS (Bothwell).-That is a different case.

Sir JOHN THOMPSON.-This is precisely. the application of the
same principle to an easement.

Mr MILLS (Bothwell).-No ; the party is always in possession of
an easement.

Sir JOHN TH OMPSON.-No, not more thau tho holder of a deed
is always in possession. If not in actual possession, the criminal
law says he shall not go there by force. That is the difference. hi I
have an easement on the chairman's land, which ho disputes, I shall
not assert my right by force, even though it be clear and capable of
estabbishment by law. If I do, 1 am deemed to have provoked an
assault upon myself, if an assault should occur. The hon. gentle-
man will find, I am satisfied. that this is exactly the common
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law ; with this difference, that it makes a change in favour of the
person claiming the easement, inasmuch as instead of mnaking
complete the provocation in case he forcibly :sserts bis light, even
though he has not had any notice, it says he shall only be deemed
to be guilty of provocation if he has had notice that his enjoyment
of the easement is to be resisted by lorce. Any change there is, is
in favor of the person claiming the easement.
I submit that the clause ought to pass, inasnuch as we find it reported
as a statement of the common law by these eminent authorities ; and
if hon. gentlemen will look into the matter, and if tlcy then find
that it is not the common law, we will go back to it.

'Mr. DAVIES (P. E. .)-The hon. gentleman·will sec on reflexion
it is not the common law. Take the case stated by himself. Supposing
A brought an action of ejectment against B, and recovered on it. if
he went and got peaceable possession of the land, he would be al right.
It is only when he forcibly attempts to take possession that be would
be committing a crininal ofience. Is not this legislation entirely in
favour of the rich man, by compelling the poor man. once he is
notified not to go on this land, to resort to a court of law to enforce
a right which he may bave exercised for fifty years, and which may
be bis beyond doubt? If we arc to lean in any way, and we should
not lean to either side. we ought rather to lean in favour of poor
people wbo are not so well able to vindicate their right in courts of
justice as wealthy people are.

Mr. McCARTH Y.-We are not laying down any law here but
simply what is already the prineiple of the common law, which is
that a pers.on who insists upon getting his right in this way, knoving
that it will be opposed, is the person who is guilty of the assault.

Sir JORN THOMPSON.-What we declare, and what we are
supported in by these bigh authorities is that a man bas a right to
put another off his prernises because he is coming with force to assert
a right to the property, and that is what the law forbids, a'man
talcing forcible possession of his own land. Though be mnay have a
right under the civil law, he is an offender against the criminal law,
and this is in fact intended to preveqt people taking the law into
their own hands. In England there may be some question of .rich
and poor in the case of those who insist upon bunting ovér the lands
of poor people who seek to restrain them but that does not apply
here, and in fact it is not a question between rich and poor.

Mr. DAVIES (P. E. .)-If a man is in peaceable possession of a
pieco of land, and the owner comes to take forcible possession of that
which is in the actual possession of another. if he makes a forcible
entry he is liable to be proscuted ; but, if he is exercising a right
recognized by lawsuch. cs an easement or right of way over land,
he is not doinglin'thing unlawful. Take the case of a man who is
the owner of a piece of land in the rear of another, and on which no
water is found in the summer season. He is obliged to drive bis
stock every day thtbugh bis right of way over the other man's pro-
perty. My hon. friend"says be must go into Court to establish·his
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right, and all his personal property might be lost or destroyed before
ho would be capable of exercising that right. He would be at the
absolute mercy of his neighbour, although ho had purchased the right
of way ; and although it may have been registered as part of his
title. he cannot beregarded asin possession. Itis incorporeal property
of which ho may be divested under this section at any moment until
he goes into Court and establishes his claim.

Sir JOHN THOMPSON.-It seems impossible to convince the
hon. gentleman, although we think this has been the law for hundreds
of years. But we will let this section stand at present.

On section 63, sub-section 2.

Mr. McCARTHY.-Should not that be mutual ? The wife should
have a chance too.

Mr. DAVIES (P. E. I.)-There should be mutuality. If the wife
protects the husband the natural law would rather oblige the husband
to protect the wife.

Sir JOHN THOMPSON.-We will let that stand so as to alter it.

On section 72.

Mr. MULOCK.-The second portion of the section deals simply
with cases of those, who are not themselves in the service, inducing
men to desert. If you ask one who has enlisted in the Imperial
army, or any one in the volunteer service of Canada, to abandon the
service, you are inducing that porson in a traitorous way to desert.
What is the meaning of traitorous ? It .doès not follow that the
object is that ho shall make war upon fr Majesty; the word
" mutinous " might cover that: but the word " traitorous " is much
wider and I think it ought to come out.

Sir JOHN THOMIPSON.-I do not agree that the effect of this
objection is to render any person liable who simply incites a soldier
or sailor to desert, unless ho does it in pursuance of a traitorous or
mutinous purpose, and the traitorous purpose is defined by this Act.
It must be for the purpose of forwarding some of the designs which
are declared to be treasonable. It may be done in consequence of
sickness, or wounds, or from a wrong religious opinion, and would
not then, be punishable by imprisonment for life. But if it is done
for the purpose of veakening the authority of the Sovereign, and
preventing the defonce of her dominion against her onemies, thon it
would be traitorous.

Mr. IULOCKI.-I think you had better say treasonable instead of
traitorous.

Sir JOHN THO.PSON.-It is the same thing.

On seètion 74.

Mr. FLINT.-In regard to the Militia I think this should only
apply to the time of war or disturbance. Suppose ono should induce
a militia man to go away to botter bis position.
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Mr. DAVIES (P. E. I.)-Suppose a father should ask his own
son to leave the force.

Sir JOHN THOMPSON.-Iie could leave when he wished under
the law, but that is a different thing from deserting.

Mr. MULOCK.-Suppose the troops are called out for the annual
drill, and an employer should threaten an employee with dismissal
if he should go ; he would practically invite him to desert.

Sir JOHN THOMPSON.- do not think so, but we -will look into
the matter.

On section 75.

Mr. DAVIES (P. E. 1.)-I understand from military men that if
a man does not turn out when ordered and goes away, it is desertion
in the meaning of the Militia Act.

Sir JOHN THOMPSON.-I think the provision would not apply
to the case of a person asking a member of the militia not to turn
out on parade day, but only when the militia is called out for active
service. If this House will pass the section, 1. will examine it care-
fully, and if I find that it applies to turning out on parade, I will ask
the flouse to review it. The Minister of Militia tells me that it is
not so.

Mr. BOWELL.-A refusal to turn out on ordinary parade is only
punishable by fine under the Militia Act.

On section 87.

Sir JOHN THOMPSON. -The committee were unwilling to
adopt the section to its full extent as it appears here. The clause
was principally applicable to the old country, where drilling was
sometimes connected with treasonable designs, but at some time it
may be useful to have a provision by which unlawful drilling may
be prevented and the conclusion vhich was finally adopted was that
drilling should be made unlawful when prohibited by the Governor
in Council.

On section 89.

Mr. DAVIES (P. E. I.)-I do not understand " forcible entry " as
defined in this section.

Sir JOHN THOMPSON.-Where a person. causes an assembly
that is calculated to produce a breach of the peace, that is a forcible
entry.

Mr. DAVIES (P. E. I.)-Russell's definition is as follows:-

Forcible entry or forcible detainer is committed by vio[ently taking or
keeping possession of lands or tenements with menace, force and arms, and
without authority of law."
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That is well understood by everybody. If a man tries to eject
another fron land that he claims as his, and uses force or menaces,
and attempts to take possession of that property, he is guilty of a'
forcible entry, but here you are creating a new offence altogether.

Sir JOHN THOMPSON.-That is a very rough definition. I have
carried on prosecutions myself where a person did not enter, but
where the assembly for the purpose of entering was of such a
character as would likely provoke a breach of the peace. This is
what the Commissioners say:

, Forcible entry and detainer are offences in the common law. Section 95,
ve believe correctly states the existing law."

Burbridge states it thus:
" Every one commits a misdemeanour called a forcible entry who, in order

to take possession thereof, enters upon lands or tenements in a violent manner,
whether such violence consists in actual force applied to any other person, or
in threats. or in breaking open any bouse, orin collecting Logether an unusual
number of persons for the purpose of making such entry."

He states authorities for that.

Mr. DAVIES (P. E. I.)-I remember a case some years ago, in
which the question was thoroughly threshed out. My recollection
is that the conclusion was that unless there was force and violence in
the entry, you could not niaintain your action, although the intention
might have beein to have entered by force, but the party could not
see his way to do it, and the indictment failed. But here, if a man
entitled to land enters on it in a manner likely to cause a breach of
the peace, he is punishable.

Sir JOHN THOMPSON.-The hon. gentleman can look at these
authorities, and if I an wrong, we can revise this section.

Mr. LAU RIER.-I would call the attention of the Minister to the
3rd sub-section: " what amounts to actual possession or colour of
right is a question of law." Wbat amounts to actual possession is
certainly a question of fact which ought to be left to the Jury.

Sir JOHN THOMPSON.-As in ail the sections which provide
what shall be questions of law, the enactment does not refer to any
disputed question of facts. The fact may be that somebody was in
actual possession, it may be in a technical way by nobody else being
in possession, it may be by some servant or agent being in possession,
ail of which facts are to be found by the Jury; but the effect is a
question of law.

Mr. LAURIER.-Even that way it would simply imply nothing
new. In criminal law as well as in civil law, what is done by an
agent in such a case as this is done by the master. It seems to me
that you are removing something to the province of a Judge which
has been'within the province of a Jury.

Sir JOHN THOMPSON.-That is not intended by the section,
and if it were so, it would be a departure from the common law.
For example, the actual owner is resident abroad, but his agent or
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bis personal servant is in possession of the house. It is not the
province of the Jury to say that he was not in actual possession
because only his agent or bis servant was there. We reserve that as
a question of law for the Judge to decide.

On section 96,

Mr. DAV I ES (P.E..)-Is this not carrying t he penalty for prize-
fighting too far ?

Sir JOHN THOMPSON.-They fight just over the border.
Comnittee rose and reported progress.

TUEsDAY; 19 May 1892.

(ln the Comnittee)

On section 104.

Mr. MULOCK.-This clause is unnecessaily severe The offence
consists in having in one's possession something dutiable, and for
which one bas not paid duty, and having at the same time an offensive
weapon. It is argued in favor of this clause that we musL assurne
that the weapon is in the possession of the accused for the unlawful
purpose of enabling him to defeat the revenue. But it is not stated
here to be necessary to show tht the weapon is in bis possession for
that purpose; but if the two things happen together that a man bas
in his possession, say only a cigar that was dutiable but which had
not paid duty. and at the same timo an offensive weapon, he is liable to
ten years imprisonment Senator Loughead in the committee stated
that it was the practice in the North-West for the people to carry
weapons. That is an offence under the law, for which there is an
appropriate remedy. If in the North-West it sbould happen that a
person who carried a weapon for defensive purposes, which appears
there to be almost as necessary a part of a man's apparel as bis bat
or boots, happened to be found in possession of' some article that
should have paid duty, Inland or Customs, we are bound to come to
the conclusion that he bas the weapon for the purpose of committing
violence on some person who would try to seize the contraband
article in bis possession. I think the section should be modified,
and it ought to be shown that the offensive weapon was in his poss-
ession for the purpose of enabling the accused to retain possession
of the contraband article, or for the purpose of enabling him to
defeat the revenue.

Sir JOHN TH OMPSON.-The'section is the present law, except-
ing that we bave altered the life penalty to ten years imprisonment
as the maximum. It is based on the principle that a man who
carries a deadly weapon carries it for some purpose, which is cer-
tainly to defend himself and the property which he bas in bis possess-
ion, if it be not for a worse object-aggression on some one else.
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The property in hie possession in that case is property which he has
in violation of the law, that is contraband goods, liable to seizure and
forfeiture. Under these circumstances, if it be not made highly
penal for a smuggler to carry arms, the Officers of the law have no
protection for their lives, because sinugglers always will carry aris

Mr. DAVIES (P.E.I.)-We have already provided for the case of
a man who merely carries a deadly weapon. If a person carrying a
weapon at the same time has in his possession goods which lie knows
to have been smuggled, it is right that ho should be punished
severely, but the question is whether under this section a person
having goods in his possession, not knowing them to be liable to
seizure, might not fall into the meshes of the law.

Sir JOHN THOMPSON.-I am willing to a6lopt an ainendment
that the party should know the goods are liable to seizure.

On section 105,

Mr. DAVIES (P.E.I.)-That ought not to extend to a man having
a pistol in bis possession in bis own house.

Sir JOHN THOMPSON.-All these sections with regard to carry-
ing weapons are, I admit, severe, and it is the only way to prevent
the carrying of weapons for offensive purposes.

I do not think there is any case in which a person would carry
arms in bis own bouse, unless he bad reason to fear assault or injury
to hie family or himself, and that case is provided for. Even
though he should carry them in his own house without necessity,
the law is not likely to be enforced unless there is some special
reason for it.

Mr. DAVIES (P.E.I,)-I believe that the section should only
apply to persons carrying arms in public places.

Sir JOHN THOMPSON.-This bas been the law for a long time,
and we have never heard any objection to it.

On section 108, ,

Sir JO'HN THOMPSON.-The object of this section is to punish
any one who playfully points a weapon at another. Of course, if it
were pointed with the intention of doing injury, the offence would
corne under other sections. But when one playfutly points a weapon
at another, it is intended to make the punishment the same, whether
the weapon is loaded or unloaded.

On section 110.

Mr. WHITE (Shelburne).-Why should this section apply only to
seaport towns or cities?

Sir JOHN THOMPSON.-That is where seamen carry these
knives in pursuance of thçir occupation. But this is to prevent other
people carrying then.



HOUSE OF COMMONS DEBATES, 1892.

Mr. DAVIES (P. E. L)-It has been found very dangerous in
seaport towns to allow seamen to carry sheath knives at alt when a-
shore. I thought this was to prevent seamen fron carrying wcapons
at all.

Sir JOHN THOMPSON.-So it is, unless engaged in bis lawful
trade or calling.

Mr. MILLS (Bothwell).~-This will only apply to seaport towns.
This will allow sailors to go armed in seaport towns, but nobody else
shall.

Sir JOHN TIHOMPSON.-It· will forbid any one carrying a
sheath knife unless in pursuit of his lawful calling as a seaman or
rigger.

Mr. DICKEY.-This is really an exception to the section we bave
just passed. Section 109 will not apply to seamen and riggers in the
lawful exercise of their calling.

Sir JOHN THOMPSON.-There is nothing about a sheath knife
in 109.

Mr. DICKEY.-If a shcath knife is not covered by 109, I may
carry a sheath knife and it might bo just as dangerous as a bowie
knife.

Mr. MILLS (Bothwell).--It certainly seems to me that the inten-
tion is to confine the exception to the seaport towns.

Sir JOHN THOMPSON.-I agree with you there.

Mir. MILLS (Bothwel).-If the object is to apply the clause to
others as well as seamen it ought to apply everywhere.

Section postponed.

On=cin122

Mr. DAVIES (P. E. I.)-Whatever reason there may have been,
parts of the United Kingdom for enacting provisions of this kind,
aimed at secret societies formed for the purpose of undermining the
Government of the country.

Sir JOHN THOMPSON.--The Hon. Gentleman will find every
lawful case covered by the sub-section.

Mr. MILLS (Bothwell).-I do not think we should legislate in
this way. The Government is not now like the Grand LIama, a
sacred institution, which the people worship. The Government are
regarded, now, as trustees for the whole nation. and like other trus-
tees are subject to criticisin and examination into their conduct, and
condemnation of their conduct if not deserving of approval. Every
department of the Government, every person connected with it is sub-
ject to adverse criticism. This section goes to the full extent of as-
serting the doctrine of high prerogative which was entertained at
one time, when it was supposed that the Sovereign possessed certain
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-powers altogether independent of any compact with the nation, and
when it was assumed that the business of the people was to pay their
taxes and keep quiet, if properly protected by the law in the exer-
cise of their private rights. This section is not legislation by free
men for the purpose of maintaining popular liberties, but legislation
to restrain those liberties, to prevent criticism and to punish men for
critieising the conduct of the Administration. It is *only so long as
the yoke of Govern ment and of law does not ehafe those who are
seeking to maintain their rights that they will contentedly submit
to the law, and the strength of the law and the disposition of the
community to observe it, depends largely upon that principle. This
section could only be free from danger to the community by remain-
ing a dead letter upon the Statute-book. ,

Sir JORN THOMPSON.-There is not a word which restricts,
in the slightest degree, any comment upon the Government or upon
any department of it, or on the way in which publie affairs are
administered. On the contrary, it is distinctly provided that it shall
not be sedition,-

(b.) To point out errors or defects in the Government or constitution of
the United Kingdom. or of any part of it, or of Canada or any province thereof,
or in either House of Parliament of the United Kingdom or of Canada, or in any
Legislature, or in the administration of Justice or to excite Her Majesty's
subjects to attempt to procure, by lawful means, the alteration of any matter in
the state."

That covers the case of every man in the country who seeks even
to change entirely the constitution or the administration of the
country, or of any of its departments, by any lawful means whatever
that can be devised. The one thing which is forbidden by it is the
treasonable attempt, not against the person of the Sovereign, but to
excite ber subjects to rebellion. I agree in one- sense, and disagree
totally in another, with the remark of the bon. gentleman when he
says that the time is past vhenlhe Sovereign is to be treated other-
wise than as a trustee for the people. As regards the preservation
of our institutions the Sovereign is not to be regarded as a trustee, as
regards the way in.which ber property is to be treated she is regarded
as a trustee. But, if she is to be regarded in the view of the Criminal
Law simply as a trustee, then it would be no offence to attempt to
dethrone ber by violence even, and to appoint another trustee in her
place. We propose Io retain the rule which bas always prevailed in
the British Dominions : That the Sovereign as a ruler is something
more than a trustee, although as a holder of property she is nothing
more. If the hon. gentleman will look againi at the case he bas cited,
he will see that he is entirely mistaken as to this being a proposition
of mine to change the common law. Lord Blackburn, Sir Charles
Barry, Sir Robert Lush and Sir Fitz-James Stephen declared under
their own hands that 'this is as exact an application as we can make
of the existing law."

Mr. MILLS (Bothwell.)-That may be, but my objection is to
undertaking to make such a statement.
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Mr. MULOCK.-Every one is agreed that ail proper provisions
should be enacted for the preservation of the existing political rela-
tions between the people of Canada and our present constitution.
But, if this language'is calculated in the slightest degree to impair
freedom of speech which does not disturb the constitutional rE lations
between the people and the state, then to that extent the provision
should be modified. If you leave out sub-scetions (c) and (d), or
qualify them by referring to sub-sections (a) and (b), then we would
have an interpretation of the meaning of these words without which
they are vague. The Minister says that even if (c) and (d) might, by
reason of vagueness, be·open to an improper construction, the saving
clause in sub-section 2 is sufficient. I do not think it is. Sub-section
2 doeis not say that any person who in good faith for the purpose
named raises a " ruction " should be exempt. It only says by way of
proviso that no one shall be deemed to bave a seditious intent only
because he intends in good faith to show that Her Majesty bas been
misled or mistaken. It does not say that an honest intent shall be a
defenco. The bon. gentleman bas made the mistake of enumerating
the only instances in which good faith will apply, and therefore the
saving clause is not at aIl sufflicient. If I vere to go on the platform,
which painlul duty may some day compel me to do, and point out
the political crimes of an individual Minister of the Crown, for
example, that.is not specified in sub-section 2.

Sir JOHN THOMPSON.-It is not an offence under the main
section to attack a Minister.

Mr. MULOCK.-Yes, it is. If I address an audience and raise
hostility and ill-will between the various sections of that audience, I
am prima facie liable to sedition, unless I can show that I was pro-
ceeding in good faith to do-what ?

Sir JOHN THOMPSON.-To point out errors or defects in the
Government.

Mr. MU LOCK.-It must be proved that my aim was to show that
Her Majesty had been misled or mistaken in -her measures, or that I
was pointing out errors of defects in the Government or in the
constitution of Canada or the United Kingdom. You might say that
I was only pointing out the errors of an individual member of the
Government. An error of the Government is an *error of the whole
body ; the error of an individual is not an error of the Government,
because we have the Government here repudiating the acts of indi-
vidual members of the Government. If the Governinent held itself :is
a whole responsible for aIl the official acts of its individual members,
I could understand it.

Sir JOHN THOMPSON.-I do not agrce with the hon gentleman
that making a speech which people might not agree with is stirring
up hostility between different classes of Her Majesty's subjects. The
denunciation of a Mimster which might be disapproved of by the
whole audience, although it might excite hostility and ill-feelings in
their minds, is not the hostility referred to in this Bill.
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Mr. MULOCK.-The Minister may get up and deliver judgment,
but that does not bind other judges, beyond all question of controversy.

Mr. CHOQUETTE,-Would a speech favoring annexation be
seditious ?

Sir JOHN THOMPSON.-Not if the person thought that the
constitution should be changed by lawful means.

Mr. DAVIES (P. E. I.)-It is very well to defer to the high
authority of the Judges who recomménded adefinition of aseditious
offence. No doubt they did not hear any argument and had not a
specific case before them, and did not pass judgment ; they only
made a report in which they 'expressed an opinion, but it is possible
to suggest reasons why this should not be embodied in a statute.
Let the matter be left open.

We arm here defining that which has hitherto been considered
vague and uncertain, and properly so considered. The liberty of the
subject is not a matter to be. trified with ; and it bas always been held
desir able, even at the itime when the Crown was attempting, a
hundred years ago, to invoke absolute powers and crush out liberty
on the part of the subject, that the Jury should have complete control
and that the Parliament should not pass laws defining by hard and
fast lines how far a man may go. The common law is elastic and
justly elastic. It is made by the prudence and wisdom of the Judges,
from time to time, and the Jury's acting under the guidance of the
Judges, to suit the development of the people and the constitution.
That whicb was at one time considered a seditious libel in Great
Britain would now be laughed at by a Jury. There were times
when a man would be banged, drawn and quartered for writing
what he may now write with perfect impunity. A. thousand and
one reasons can be cited to show that it is not only justifiable, but in
many cases necessary, that extreme language sbould be used for the
redress of grievances, not simply of the state, but of classes in the
state. A few years ago if a man advised his fellow workmen to band
themselves together in the form of a trade union for the purpose of
demanding and enforcing higher wages, he would have been liable to
very severe penalty. Parliament had to intervene to alter the
common law and allow that to be done which at one time was con-
sidered by the Judges a very heinous and grave offence. Most
educated men now think that is justifiable and proper, and working
men are commended by the ministers of the state, and the highest
authorities, and the best thinking ren, f'or uniting to defend
their rights. It is impossible to say offhand what might be the
possible outcome of this; but I do not hesitate to say it is in the
direction of hampering the liberty of the subject which hitherto the
citizens of Canada have enjoyed and which they have not so far
allowed to degenerate into license.

We have our public meetings and discussions, but we manage,
after British fashion, when it is all over, and party feelings and
passions have passed away, to forget the excitement and everything
goes on smoothly as before. The people of all- classes should have
all the rights they have heretofore had to alter,'or ask for the altera-
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tion and improvement of any matters of state and to inculcate disaf-
fection even and discontent. It may be most laudable to inculcate
disaffection and discontent in order that a remedy may bc applied
for the removal of the grievance aimed at. As ny hon. friend beside
me says, suppose you attack an individual member of the Govern-
ment in violent terms, suppose you say his presence in the Cabinet is
a menace to the country, do you think that you are protected by
the proviso-" to point out errors or defects in the Government or
constitution of the United Kingdom, or any part of it ? " The
presence of one or two or thrce Ministers as advisers of lier Majesty,
may be pernicious, and it mnay be desirable that they be removed,
but you would not come under this proviso if you denounced thema
in the severest language. You could not plead that you were point-
ing out errors in the Government or constitution. You might inveigh
against the Administration in such a way as to raise discontent, and
I do not see how you could find shelter behind this exception. The
ground on which I base my objection is the broad and general ground
that you are attempting to detine what had better be left undefined,
and that no good ground exists for attempting to define a law, the
detinition of which bas heretofore been left to the Judge and Jury.
The great safety the public had seventy or seventy-five years ago, in
prosecutions for seditiouslilbe, when three-fourths of the Judges were
prepared to send men to pri.-on, lay in the fact that the Juries would
not tind a conviction although the Judge strongly directed them to
do so. Now we are attempting to make a definition ; and when you
have donc so, the Judges will instruct the Jury that cases come
-within the detinition, and a very large and important and proper
discretion, vague though it may be, a discretion which has heretofore
been left to the Jury, will be to some extent taken away froi them
by this detinition. I would not oppose any clause aimed at a definite
object. If you want to suppress crime, incitements to crime, cons-
piracies of any kind, riotous or disorderly assemblies, let us do it;
but do not let us by definition limit that liberty which I do not think
any gentleman can say bas yet degenerated into license. That should
be left to every individual to.enjoy as he bas heretofore enjoyed it.
I think we are running a risk, without any necessity, and I would
suggest the desirability of striking out this clause. If the common
law covers any part of it, you can resort to the common law; if it
does not, you are improperly legislating to the extent it does not. (1)

Sir JOHN THOMPSON.-I wish to say a few words, and will
then propose to let the clause stand, in order that my hon. friends
opposite may consider what amendment should be adopted with the
view of arriving at the result we are both agreed upon. I find my
hon. friends opposite diffèr diametrically from me as to what the
meaning of this section is. Two gentlemen, for instance, say that
they would come within the prohibitory terms of the clause if they,
addressing a public meeting, stated that the presence in the councils
of the Sovereigu of a certain :individual was a danger to the state,
because that was calculated to cause discontent and disaffection

(11 For a brief outline of the law on the subject of seditious libels, etc., see
pp. 67-72, ante.
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aniong the audience. I do not think it would imperil a hair of the
head or take a dollar from the pocket of any man to say that the
entire Administration is a curse to the country and should be turned
out. if he thought so, because he would be attempting to procure by
lawful means " the alteration of some matter in the state," and this
the Bill says he shall be allowed to do without any punishment
whatever. My hon. friend says we ought not to cripple the liberty
of the subject and liberty of speech. I avow at once it is not the
intention to change the law one iota in this respect. That which is
the common law we are not making any more stringent or less elastic

y putting it in the statute. If my hon. friends, on reflection, can
point out where we vary one hair's breadth,let them offer an amend-
ment, and I will accept it, and make the Bill exactly the sanie as the
common law, as these Judges think they have done already. As to,
this question of trial by Jury and the functions of the Jury, that
would remain under this Bill precisely as it is now. The fuictions
and power of the Jury and the vay they protect the subject in
England do not lie at all in defining the law, but in having the abso-
lute and uncontrollable right to decide whether the accused bas
violated the law or not.

Mr. DAVIES (P.E.I.)-The entire question was one. for the Jury
-libel or no libel, no matter what the Judges thought about it.

Sir JOHN TIIOMPSON.-Yes, entirely. The duty of the Judge
always was to lay down what constituted a libel, and the function
of the Jury was to say whether the accused had.violated that or
not, and whether the publication complained of, therefore, was a
libel or not. The case in which an attempt was said to have been
made to control the Jury was one in which the Judge endeavoured
to lay down that the prisoner was guilty of libel if he published the
article, and simply left it to the Jury to find if he had published the
article. The Jury returned a verdict of "not guilty," and that
verdict was understood to be necessary in the interests of frecdom of
speech and freedom of the press. It is now for the Jury to say
whether a prisoner is guilty of stirring up discontent. promoting
feelings of ill-will, and so on, or whether he intended in good faith
to bring about a change in some matter in the state. So it will be
absolutely in the hands of the Jury, as it is now. I think hon. gen-
tlemen on consideration will come to that conclusion, but, if not,
they should suggest an.amendment.

Mr. MULOCK.-The whole history of English institutions vai-
rants us in concluding that the greatest safety lies in freedom of
discussion. A British mob allows its ill-will to pass off by using
strong language, while in other countries where freedom of discussion
is prohibited, this ill-will takes the form of deeds of violence and
causes the formation of secret societies. In this country we have
the Orange Order and we have the Hibernian societies, and they are
all pei-fectly equal before the law, and they assemble, I presume, on
their festal days, and largely stand by their views and principles,
and each probably arraigns the other side. I presume that neither
bas the slightest idea of converting the other to his own views, so
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that they cannot have any intention, to bring about a change in
matters of state, and, if that is not their intention, they are liable to
be found guilty of sedition under this section. I think the Minister
will be consulting public opinion if he drops the sub-sections interfer-
ing with frecdom of speech except so far as they are necessary to
the maintenance of our institutions.

Section postponed. (1)
On section 124. (2)
Mr. FLINT..-Would the Minister kindly explain this clause ?
Sir JOHN THOMPSON.-That is the present law. It simply

gives the right to a foreign potentate at amity with Her Majesty to
prosecute for a libel which is likely to have the resuit of exposing
him to the hatred of his own people. The celebrated case of Peltier,(3)
who was tried for libel against Napoleon, was a case of that kind.
As regards the effect on the estimation of the people of the foreiga
state, the potentate who prosecutes, or the person who prosecutes
on bis behalf, bas to show that, and that has to be judged by the
violence of the language which may be used.

Mr. DAVIES (P. E.I.)-It may be necessary in England, against
political refugees who go there from Austria, Poland, Russia, France
or Italy, and make England a haven from which they disseminate
their seditious literature against the potentates from whose realms
they have escaped. But it is hardly necessary in Canada; I fail to
undestand the meaning of these words; " tending to degrade, revile
or expose to hatred and contempt in the estimation of the people of
any foreign state."

Supposing a libel was published against the President of the United
States it would seem to me that what you have got to show is : Does
this libel, in the estimation of the people of the United States, tend to
degrade and revile the President ? I do not see how the standard you
set up is to be reached. Who is going to tell whether the people of the
United States estimate that this libel tends t.o degrade the President ?

Sir JOHN THOMPSON.-The question is,not whether it does
degrade him, but whether it tends to degrade him in the estimation
of the people in the foreign state, and the duty of the Judge is to
say to the Jury : Do you believe that that libel, containing these
words published by the defendant, tended to degrade this person in
the eyes of the people of the foreign state ? What evidence the Jury
may find on is another question. In the case of a criminal libel the
Judge puts it to the Jury without any eyidence of effect at all. It is
for the Juiy to say whether the language tends to that effect.

On section 131.

Mr. DAVIES (P. E. I.)-ln this section wé are assuming-the
possibility that some one holding a judicial office might corruptly

(1) See pp. 6t7-72, post.
(2) See Art. 125, at p. 72, ante.
t3î R. v. Peltier, Holt on Libel, 78; 28 How, St. Tr. 617, See note (5) at

p. 248, ante ; and see Most's case cit. at p. 72, ante.
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accept a bribe. Would it not be well to assume a siniflar possibility
on the part ofa member of Parliament or of a Provincial Legislature ?

'Sir JOHN THOMPSON.-I will make a note of the suggestion,
and we will come back to this section, if I find the matter is not
provided for.

Mr. MULOCK.-When passing section 123, I was out of my seat.
I intended to suggest that the following words should be added: "or
receiving any benefit under any such contract."

Sir JOHN TIHOMPSON.-I have no objection.

Amendment agreed to.

On section 142.

Mr. MULOCK.-From the interpretation clause, which defines the
terni public officers," you will see that a public officer is not simply
a customs officer or an excise officer but practically any person who
is engaged in the Dominion service in any capacity. however trifling
this service may be. Any militia officer, any person in the Mounted
Police, any person engaged at all in the public service of Canada, is
by the interpretation Act a public officer, and you are making it an
offence to resist him. and of the same class as the offence of resisting

·a custom bouse officer. I do not think that it is reasonable. It is a
new section ; it is really amending the Militia Act,' the North-West
Mounted Police Act, the Civil Service Act-it is amending every
Act on the Statute-book of Canada which requires any public ser-
vice to be performed. I thought this Bill was a codification ; I un-
derstood you were not making new laws.

Sir JOBN TIHOMPSON.-I do not want the Hon. Gentleman to
assume that,-I never said it. As regards this section, I do not see
why any other class of public officers should not be protected to the
same extent. Under the present law protection is ex tended to cus-
toms and inland revenue officers by punishing persons with impri-
sonment for life who obstruet them in the execution of their duty.
We have included certain other officers in the definition of what a
public officer is ; it seems to me they are officers of quite as high a
class and quite as deserving of protection ; such as officers of' the
army, navy, marine, North-West Mounted Police and other officers
in the public service of Canada.

Mr. MU LOCK.-It is not the officer we are considering. it is the
duty he is perfoming, and we are providing a penalty to secure the
performance of the public service. Now, you have the civil-servants
in the lobby. If any one obstructs one of these me:sengers in bis
duty of opening or closing a door, you are putting that, offence un
the same ca:egory with the offence of interfering with 1he collection
of revenue. I think that the provision should be simply limited, as
at present, to the collection of revenue, and if it is desirable to impose
penalties in order to secure the due enforcementof other branches of
the public service, let us consider those branches and then assign
punishments to any who interfere with the carrying out of the
service.
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Sir JOHN THOMPSON.-In ail these cases we have to describe
the general offence, and we have to provide the maximum punish-
ment for the gravest kind of that offence, leaving it to the discretion
of the court to mitigate the punishment according to circuinstanees.
The only thing to be considered is not the duty that the officer may
be performing-that is a matter for the court to consider and to
adjust the penalty-but the class of officers who are entitled to
protection. I do not see why any officer in the service oft he Govern-
ment and in the discharge of a public duty. is not entitled to be
protected to the same extent as an offlicer of the customs or of the
inland revenue. .t is true they may be performing very slight duties,
so may the other class; but if they are disharging duties on which
the publie interest depend, there ought to be a severe penalty for the
worst class of cases.

Mr. FRASER.-It seems to me absurd that resisting a tishery
officer should be made as great a crime, in the eye of the law, as
resisting a customis officer. I think there should be a distinction
drawn in the gravity of the punishments. For example, a man may
be protecting a net. That is not of so much importance to the
Government as to see that the revenue is collected. A man niay be
going on board a ship and confiscating it, and the Government
receive large sums in that way; but to say that a man may bc sent
to the penitentiary for ten years for resisting an oifficer in the dis-
charge of his duties in a minor matter such as the fisheries is ont of
ail proportion.

Mr. DAVIES (P. E. I.) -In the case of the customs and excise,
you have, ex necessitate, to vest arbitrarily in the officer ample
powers to prevent anybody interfering with him. But it is not so in
ail cases. The fisbery laws enable a fishery officer to seize all the
property of a fisherman engaged in catching oysters, or engaged in
catching fith of any kind or de>cription, and to confiscate all that
property. It is well known that at times subordinate offlcers attempt

.to act in a very arbitrary way, and for mere resistance on the part
of the fisherman in a moment of excitement, when his property is
about being seized, you make him guilty of an indictable offence, and
render him liable to a criminal prosecution. I know of cases in my
experience where time and again a subordinate fisbery officer bas
acted with such arbitrariness as quite justitied the man in resisting
until he got legal advice, and in most cases where he got legal advice
he succeeded in getting the property back at once. But if under this
law he attempts the slightest resistance, confiscation follows, and be
may be put in an awkward box.

Mr. TUPPER.-I take it that we arc legislating for the important
cases in connection with the fisheries. [n regard to the very important
work of protecting the inshore fislieries, it is of great importance
that there should bc no interference with the fishery officers who
had to perform this delicate and important duty. I submit that it
is of the utmost consequence that every co-operation and assistance
should be given to fishery officers in making seizures, which in some
cases, are vessels within the three-mile limit.
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Mr. FRASER.-I admit that, but there will be no appeal because
this will be a criminal prosecution, and the person accused will have
no advantages. There should be a distinction made between the
classes of officers. Collectors of Customs-and I am not saying
anything against fishery officers-possess education and knowledge
s0 as to enable them to do the work more effectively, and to give
the same power to fishery officials who receive $20 a year, is not to
legislate on a correct principle. 'A collector of customs at any
seaport is a man who will not do an arbitrary Act, but a fishery
officer receiving $20 a year in a neighbourhood where there is
generally some little feeling aroused, should not be protected by the
law so akto make a party who resists him liable to imprisonment for
ten years.

Mr. MULOCK.-The existing law requires that offences of this
class shall be accompanied by violence or threats of violence. It must
cover resistance to collection of revenueo"r some interference with
the law respecting trade and navigation< It is proposed to apply
these penalties to very different classes' of conduct and to yery
different classes of officers. A man might go into his own house and
lock the door and be held to be resisting, and become liable under
this Act as -if ho had committed an offence under the old law.
One Clerk interfering with another in the discharge of his duties
will be liable to be included under the proposed amendment. This
section is bureaucracy gone mad- Hon. gentlemen opposite.are
going to make everything criminal.

I hope the Minister will consider the clause, and if there are any
other radical changes he will make thein known to the committee.
Otherwise we are not codifying but legislating by wholesale. I have
no doubt that the penalties in the Customs, Inland Revenue, Militia,
North-West Mounted Police and Civil Service Acts are different, and
wisely and rightly different, because the duties are different and the
offences are not the same. Whenever Parliament déclared a new

-offence it gave due consideration to it, and yet we are asked whole-
sale to say that every one of these Acts should be amended without
taking the trouble to tur*n up the Acts themselves, and obtain an
intelligent idea in regard to them.

Sir JOHN THOMPSON.-I do not think the change is so great
as the hon. gentleman suggests. There is a change so far as extend-
ing the Acts to other officers, some of whom are of major and others
of minor class. But the principles of the existing law are not
departed from. The hon. gentleman talked about locking a door of
bis own house and so on, but I do not think on reflection the hon.
gentleman will give an opinion that such would be resisting and
obstruc'ting an officer. In section 34, cap. 162, of the Revised Statutes
the same words are used as in this sectionand a penalty of two years
imprisonment is provided. d

Mr. MULOC.-You are now making it ten years.
Sir JOHN THOMPSON.-The case will be very rare which will

call for punishment of ten years. I shall be glad, however, toaccept
anysuggested amendment in regard to the term of imprisonment.

842



HOUSE OF COMMONS DEBATES, 1892.

Mr. MULOCK.-I will suggest an amendment to-morrow.
Mr. DAVIES (P.E.I.)-When an Officer is armed witb a legal

warrant to execute it under the authority of the Queen, any one
who resists him should be punished, but it is ditferent where men are
armed with arbitrary power which they exercise of their own
motion and without a warrant. For instance, a fisbery Officer goes
to the seaside and he thinks a man is fishing for oysters and he
seizes his appliances, and that man feeling sure that he is not break-
ing the law tries to escape froin the Officer who is trying to arrest
him without a warrant, do you wish to make him guilty of an
indictable offence for that? There ought, to be some distinction
between a man armed with a legal warrant which every one is
bound to obey, and a jack-in-office executing what he supposes to
be the authority vested in him by statute.

,Mr. TUPPER.-Under the existing law the fishery officers are
Justices of the Peace, as the hon. gentleman knows, and that bas been
the law since 186 7 The protection included in this Bill has been
given to the fishery officers ever since the fishery Act was passed.

NIr. FRASER.-There is this distinction. Fishery officers are
,ustices of the Peace, but not in the same sense as Justices of the
Peace who receive a commission.

Mr. TUPPER.-They are of a much higher class than-the ordinary
Justices of the Peace.

Mr. FRASER.-They are Justices of the Peace for the enforce-
ment of the law, and can sit upon cases. You must remember that
they always have a motive for executing the law because they mako
something out of it, and that is different from the ordinary Justice
of the Peace. Of course if a Justice of the Peace sees a violation of
the law openly before hlin, he can act without warrant; but the
Justice who is appoin ted for the purpose of preserving the Pence, is a
different man from the officer appointed by the Government, and
who receives a salary and is an ex officio Justice of the Peace for the
purpose of carrying out that office.

When a person bas a legal warrant which can only be issued upon
regular information, he is in a different position altogether from the
officer who bas no warrant. Very often these officials think they
know the law, but they do not, and they put strained constructions
upon it. An officer of this kind may think that a person is violating
the law when .he is not. Now, if a man resists the officer putting
forth authority, would it be any defence that he was acting legally ?
It may be pleaded as a mitigation of punishment, but it would not be
a defence under this section.

Sir-JOHN THOMPSON.-We will make the punishment less,
but I cannot adopt the distinction between an officer with a warrant
and an officer without it. If I did that, I would be repealing half
the law which bas been in existence for years. I will make the
punishment four years or less, but I think there ouglit to be punish-
ment for a person who resists an officer.
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Mr. DAVIES (P.E.I.)-Is the lion. gentleman able to state that
there bas beeni any miscarriage of justice by reason of this Draconian
code not being in force?

Sir JOHN THOMPSON.-My hon. friend will have to answer
that question himself. I think 1 am entitled to ask him, whether,
this Draconian Code having been in force almost as long as he and
1 have lived. he can point to any oppression having corne from it.
Officers of lems authority and less intelligence than fishery officers
are clothed with more power in this respect. Officers connected in
any way with the collection of the revenue have this protection,
only that instead of a punishment for ten years it is a life imprison-
ment That is Draconian, and we are unanimous in thinking it
too severe ; but we are not to be told that this is a new provision
altogether. Then again, there is the provision with a lesser punish-
ment of two years imprisonment extends to any one who obstructs
a person seizing trees or logs, in the due execution of bis duty, with-
out a warrant, or any person acting in aid of such officer, or any
person resisting an officeg in the lawful execution of any process
against anylands.

Mr. DAVIES (P. E. L)-We do not object at ail to a person
being punished for resisting an officer who is executing a process.
I am limiting my objection to an extension of the existing law to
cases where an officer acts on bis own discretion, not in pursuance of
a legal writ, and attempts to seize the property of a citizen.

Mr. MASSON.-I do not understand why the bon. gentleman
objects to the section extending to ail public officers. There are
many officers in custorns who receive no salary, but only get a share
of the forfeitures and penalties which their work brings into the
revenue, and they have inducements to be arbitrary. But other
officers, such as fishery officers, have not the same inducements that
eustoms officers have to make arbitrary seizures. In ail these cases
the law bas made the resister liable to imprisonment for life, and yet
there bas been no case of that law being executed in an arbitrary
manner. As the Minister of Justice bas stated, the cases in which
an indictment is necessary are extremely rare, and the criminal law
is very seldom enforced.

This matter was discussed pretty extensively in the committee
and it was unanimously agreed that the life penalty was altogether
too severe, and ten years imprisonment was suggested as a limit.
The Miiiister of Justice bas now reduced that to four years, which,
personally, I think much better Provision might even be made in
some cases for the imposition of a fine instead of imprisonment,
because m-ny of the offences would be of a very trifling nature. We
protect Sheriffs, Deputy-Sheriffs, Bailiffs and Constables, and in
some cases fines are afflicted ; and even where imprisonment is per-
mitted, I believe the Judges as a rule impose short sentences or
fines. -

Mr. FLINT.-If the Minister is inclined to make two classes of
offences, I would suggest that he should not only reduce the.
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maximum term of imprisonment, but also allow the magistrate the
option of a fine in trifling offences.

Section postponed.

Committee rose and reported progress.

WEDNESDAY 25th May 1892.

(In the committee.)

On section 143.

Mr. DAVIES (P.E.I.).-Perjury is by the common law an as
sertion on oath as to a matter of fact material to the issue being tried.
A statute, was passed some years ago in CanRqa; the language of
vhich is rather curious; and some lawyers bold that the definition

extended under that statute, to every statement made on oath,
whether material to the issue or not. I am-sorry that some attention
was not called particularly to the sections in our Bill which alter
those of the English Bill of 1880 in matters of definition. lu this
section the very material words are added: " Whether such evidence
is material or not." It is well that the committee sh'ould understand
that a witness nowadays is subject to examination of a most severe
character, extending to matters which have no relation to the sub-
ject before the Court, and which is allowed for the purpose of testing
his credibility. It may be right or it may not thatwe shouldattach
to every statement made by a witness, whether it has reference to a
material part of the examination or not, the qualification of perjury,
if wilfully incorrect, but we should understand that we are doing so.

Sir JOHN THOMPSON.--In that respect it was intended to
make the law perfectly clear. The effect is exactly the same as that
of our section in the Revised Statutes. The question always arose,
under indiciment at common law, as to whether testimony alleged
to have been false was material to the issue, and efforts were made
to show it to be irrelevant and inadmissible. To prevent confusion,
by allowing exceptions of that kind, it was thought desirable to
settle that the reception of evidence established its materiality, as
otherwise tribunals trying for perjury vould have to re-try the
other case practically, for the purpose of seeing whether the evidence
was material or not. Section 5 of the Perjury Act in the Revised
Statutes got over the difficulty in a roundabout way, by providing
that every statement under oath shall be "l deemed material." The
present section is shorter and plainer: " Whether such evidence be
material or not." I think the effect of the English Bill would have
been the same, as it provides that it shall b)perjury whether the
evidence was admissible or not. A great many causes of confusion
are eliminated .from the enquily into perjury by this definition, and
the guilt of the accused is exactly the same, whether the evidence is
material or not.
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Mr. DAVIES (P. E. I.)-It seems to me that the English Bill
merely removed from the category of doubtful points the question
whether a man was a competent witness or not, but it did not purport
to extend the crime of perjury in any sense. The latitude n'ow
allowed in cross-examination is enormous. -Most counsel recognize
the responsibilities of their position and do not put witnesses on the
rack unnecessarily, but some are not actuated by the highest conside-
rations, and the witness may be examined in reference to bis þrivate
life or the moral character of others and in regard to matters
without any relevancy to the questions at issue. It is worthy of
consideration whether, if a man is asked totally immaterial ques-
tions as to bis private life or bis conduct many years before, he
should be put on the same status in regard to bis answers, if be makes
untrue answers, as if he were replying to questions affecting the
issue before the Court.

Mr. MILLS (Bothwell).-According to the common law rule, one
who had not been a proper witness•would not have been responsible
for perjury on account ,of anything he testified. The English Bill
proposed that he should be made responsible for bis testimony as far
as bis testimony was material to the issue, just as if he had been a
proper and pertinent witness.

Sir JOHN THOMPSON.-I was not undertaking to discuss criti-
cally the wordiig of the English Bill, which has not become law; but
My inipression is that it goes further tban my bon. friends think.
As to the latitude of eross-examination, it bas practically no limit so
far as it tests the credibility of the witness who is testifying, and, if
a witness is examined in reference to matters immaterial to the issue
but which are material to bis own credibilty, it should be lef: to the
Court to punish him for perjury if he makes a false statement. The
decision depends, in ninety-nine cases out of a hundred, upon the
credibility of the witnesses, and very often the Court is misled by the
evidence given, and it has been very difficult to arrive at what was
the distinction at common law between what testimony was relevant
or maerial and what was not.

Mr. MASSON.-Under our late statute, it was no longer necessary
to prove that the statement alleged to be false, was material. That, I
tbink, is just as far as the words of the statute can reasonably be
interpreted. I agree with the Minister of Justice that if a statement
is Made on cross-examination that affects the credibility of the
witness, it is just as important that what he says affecting bis own
credibility, and that gives weight to his evidence, should be true, as
that the material facts referring to the issue shoud be true'.

Mr. DA VIES (P. E. I.)-The 5th section of the Act32 and 33 Vic-
toria says." All evidence and proof whatsoever, whether given or made
orally or by or in any affidavit, declaration or examination shall be
deemed or taken to be material." The lon. Gentleman says that
every-statement a man makes upon oath should be subject to the
same penalties, whether the -statement bas reference to the ma-
terial issue before the Court or not. Now supposing a man is called
to give evidence on a question of fact and the lawyer cross-examining
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him, goes into his private life, and asks questions that no witness
should be liable to bc asked ; some notable cases have cccurred in
England where questions affecting not only the character of the wit-
ness but of third parties, have been asked, cruel and brutal questions.
I arm not so sure that this Parliarnent is legislating correctly, vhen
we put an answer to an impertinent question of that kind on the
saine 'ooting as an answer vhich a man ought to nake in Justice
and in law, truly on his oath.

Mr. MASSON.--I agrec that they should not be dealt with in the
same manner.

Mr. DAVIES (P. E. I.)-They are by this Bill.

Mr. MASSON.- They are put in the same category ; but the
beinousness of the offence is greatly difierent, it is in the same class of
crimes. What impressed me was, that a witness, speaking inadvert-
ently. under surpris2, might make inistatements that would subject
him to a prosecution for perjury, when, in fact, the mnan may never
have intended to make a false statement. Of course, the intent would
be a matter for the Jury to consider, and it night-be a very dificult
inatter for them to consider. As to the example cited by the Hon.
Member fbr Prince Edward Island where a person is asked as to his
own character, I do not consider that a serious objection, because if
his own character is open to suspicion, it is right that the Court
should know it..

Sir, JOHN THOMPSON.-I contend with the greatest confidence
that the meaning of the section is exactly the meaning of the clause
in the Revised Statutes. It is always a question of law as to whether
a*statement is material or not, presuming of course that the facts
are not disputed. When Parliament says that evidence shall be
deemed to be material, no witness, no Judge, no Court can deern it
otherwise, no matter what evidence comes up. I think that. is clear,
and it has been so decided over and over again. But-as regards the
latitude of cross-examination I think what the hon. member for
Queens. P.E.I., has said is correct. We can doubtless recall, in our
experience, many cases of witnesses who have been subjected to
injurious and cruel cross-examination, but we have to consider not
the feelings of witnesses nor their interests,-because these must
always be left tothe Guardianship of the Tribunal,-but we have to
consider the necessity of arriving at the ends-of Justice. If a witness
even in a moment of temper or anger, under provocation, under
irritation-and it is a ground of reproach for any counsel thus to
irritate a witness-if, even under these circumstances, hestates what
is false, with a deliberate intention of misleading and deceivirig the
Court, ho ought to be amenable to the penalties for perjury.

On section 146.

Section postponed.

On section 149. (1)

(1) See Art. 151, ante,
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Mr. DAVIES (P.E.I.)-This is a new offence altogether; I do not
understand exactly what it is.

Sir JOHN THOMPSON.-It is an analogous offence to making a
false statement. It is fabricating circumstances which coincide with
the statement made by a witness. There is an illustration given in
the report, in which a person was charged with firing a pisto.l with
intent to kill. The defence was that the pistol was not loaded and
the discharge was only intended to frighten. Evidence was given
that a pistol ball had been found in a tree, in the line from the spot
where the accused fired It was afterwards discovered that the ball
had been placed in the tree by those interested in the prosecution,
in order to tupply a missing link in the evidence. In the cases of
evidence regarding firearms having been recently discharged and
such matters, the fabrication of evidence is not very uncommon,
although grave cases, like the one mentioned in the report, are
somewhat rare.

Mr. DAVIES (P.E.I.)-I fail to grasp the distinction between
this new offence and subornation of perjury.

Sir JOHN THOMPSON.-There would be no subornation of
perjury in a case such as quoted.

On section 150. (1)
Sir JOHN THIOMPSON.-The offence, mentiomed in this section

is one which we ought to mark with a special punishment. This
kind of conspiracy is closely analogous to perjury It ought to be a
special offence to enter into conspiracy to rob a mani of his life and
liberty. That tends to the misleading of justice, and it ought to be
made punishable just as perjury is.

Mr. DICKEY.-If you conspire to make a false charge against a
man that would cause him to be sentenced to death or imprisonment
for life, the punishment would be imprisonment for life. In section
231 it will be found that imprisonment for conspiracy to murder as
the Bill was drafted, was 10 years, and that was made 14 years in
committee. It seéms to me that.is quite as serious an offence as the
conspiracies mentioned here.

Sir JOHN THOMiPSON.-A sentence of 14 years is almost
equivalent to life, and I move that it be reduced to 14 years.

Amendment agreed to.

On section 151. *(2)
Mr. MULOCK.--This provision, imposing a penalty on Magis-

trates for taking affidavits which they have no jurisdiction to take,
has been very much disregarded. I think it is a law that ought not
to be on the Statute-book, so far as punishment by imprisonment is
concerned. Justices of the Peace are not learned in the law, and it
has always been their practice to take affidavits in good faitb. I
think the only punishment imposed should be a pecuniary fine.
After all, the affidavit would be a nullity.

(1> See Art. 152, ante.
(2) See Art. 153, ante.
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Sir JOHN THOMPSON.-The policy of this section is apparent
on its face narnely, to prevent the taking of oaths on tritling occa-
sions. This was greatly on the increase. Every time a man was
injured or thought hc was or had any complaint, he rushed off and
made an affidavit; and although the Act does not prevent .by any
means all extra-judicial oaths, it has suppressed a vast number of
them. The frequency with which statutory declarations have come
into use shows that the Act bas had good effect. Of course the
penalty of imprisonment will not be imposed on a Magistrate who
acted in good faith or even in ignorance of the law.

Mr. MULOCK.-Does the ignorance of the law excuse him ?
Sir JOHN THOMPSON.-It will save him from imprisonment.

We leave that to the discretion of the Court, as we do every penalty.
When we remember that the Act has been in force fifteen or sixteen
years and nobody has been imprisoned improperly, we have reason
to feel confidence in the excrcise of discretion by the Judges. I think
the fact that imprisonment may be inflicted has prevented many
violations of the law by Magistrates.

Mr. MULOCK.-I move that the words " imprisonment not
exceeding three months " be struck out.

Amendment negatived.

On section 154. (1)

Mr. DAVIES (P. E. I)-Why make this a criminal matter ?
Sir JOHN THOMSON.-In the public interest a private individual

ought not to be allowed to discontinue a penal action, and for bis own
advantage enable an offender to escape. The reasoning is the same as
against compounding a felony.

Mr. DAVIES (P. E. I.)-Many actions arc brought under the
election law in the beat of excitement, shortly after an election, for
penalties, which the parties afterwards do not want to go on with
and which is not desirable, in the public interésts, should be gone
on with.

Mr. MASSON.-I think the provision that they may be settled
with the consent of the Court is quite sufficient to meet that case.

Sir JOHN THOMPSON. The clause is taken from the law of the
Province of Quebec, and I shpuld like to hear, from the gentlemen
from that province what their views are about it.

Mr. LAURIER.-I share altogether the views expressed by my
bon. friend beside me (Mr. Davies, P.E.I.) and I might call attention
to a class of penalties in our province, ivhich are always very odious.
For instance, there is a provision,that if partnerships are not registered
within a certain time, a penalty of $200 is thereby incurred. The
Courts have taken every means to set aside and dismiss such actions.
Very often these actions are taken in a fit of anger. A partnership
may sue a debtor, and the debtor out of revenge may take action
fbr the penalty of non-registration.

(1) See Art. 155, ante. 54
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Mr. MASSON.-I move that all the words after " liable" be struck
out. and the following inserted :-" To a fine not exceeding the
penalty compounded for."

On section 160,

Mr. MILLS (Bothwell).-If there is no further crime committed
than the escape, it seems to me to be a natural thing, and not a
moral offence, for a man to endeavour to regain his liberty.

Sir JOHN THO1MPSON.-We have a great many places of deten-
tion in Canada which are very insufficiently guarded and secured,
and it is a great assistance to the officers that the prisoners can be
informed that the mere fact ofescaping is an offence in itself. ltmay
be more effective as a prevention than a cure, because we are never
able to get a conviction in the case of the man who does escape.

On section 171. (1)

Mr. DAVIES (P. E. I.).-We have got. along very well without
importing this old and crude and misunderstood law on blasphemy.
There bas been no instance to justify Parliament in adopting this
new offence.

Sir JOH.N THOMPSON.-It is an old offence, and when we are
specifying offences and describing punishment for them, we must
define this offence or treat it as no offence at all, which we would
hardlybe disposed to do.

Mr. DAVIES (P. E. I.)-We live in an age of religious liberty,
and a man should be allowed a deal of latitude in expressing his
opinions on this subject.

Mr. CU.RRAN.-Does the hon. gentleman think that any more
liberal language could he used than is used in this section ?

Mr. DAVIES (P. E. 1.)-I would leave it as it is.
Sir JOHN THOMPSON.-We are not any more stringent in this

section than the common law, and we are puttingin a fair qualification
about blasphemous libels, and one consistent with modern experience
and modern liberty of speech. This protects from punishment any
one who expresses in good faith and in decent language his arguments
upon.any religious sub'ect whatever.

On section 17,

Mr. DAVIES (P. E. I.)-Is there any definition of what consti-
tutes an indecent Act ?

Sir JOHN THOMPSON.-No.
Mr. DAVIES (P. E. I.)-This section leaves a very large discre-

tion in the hands of two Justices of the Peace. They might put a
very curious construction upon the words "indecent act"

(11 See Art. 170, anle.
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M r. LAURIER.-What makes the objection stronger is that in
the next section you make a gross act of indecency an indictable
offence.

Sir JOHN TIIOMPSON.-You get the higher Judge for the in-
dictable offence.

Mr. MILLS (Bothwell).-Ail these offences against morality bave
crept into the common law from the earlier ecclesiastical Iaw, and
they were rather sins than crimes, not being attacks upon property
or life, or upon any other men bers of the comm'unity. The offences
are wholly subjective, and altogether different in that respect from
the other crimes embraced in the Statute-book ; and it is a question
whether crimes of this sort should be punished by long terms of
imprisonment. I think that flogging, or something of that sort, and
the discharge of the prisoner is preferable, and a far better deterrent
than anything else.

Sir JOHN THOMPSON.-We only punish them as crimes where
they are offensive to the people, or set a bad example As to section
178, relating to acts of gross indeeency, I have no objection to
reducing the term of imprisonment, considering that whipping
accompanies it.

Mr. DAVIES (P. E. J.)-Why not retain the word " grossly"
which is in the present law ?

Section postponed.

On section 179.

Mr. DAVIES (P. E. I.)-We should take care not to err on the
side of prudishness. The other day in London soine one brought an
action against an exhibitor for exhibiting an indecent picture. The
picture was in reality a work of art, and it was only after the
exhibitor brought artists to prove this, and after the public press
had brought the engine of ridicule to bear upon the action, that the
case was dismissed. Artists and others engaged in the study of
human anatomy often have pictures in their studios which some
people migbt tbink indecent.

Sir JOHN THOMPSON.-There is a great deal of force in what
the hon. gentleman says, but it is difficult to be very definite in legis-
lation of the vague character which legislation dealing with indecent
offences must be. There have been many petitions laid on the table
for legislation iii this direction, and there can be no doubt it is needed
to prevent indecent shows, and pictures, and photographs such as
would not at all corne within the category of works of art.

Mr. DAVIES (P. E. I.)-The language in the Bill, as originally
drawn, is carefully fraied and is all right. It must be a picture
exposed to public view and tending to corrupt morals, but you have
amended that by saying that any photographer who keeps a picture
which others may ·choose to cali an indecent picture is liable to pro-
secution.
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Sir JOHN THOMPSON.-There are cases which are well known
of photographers' establishments where immoral pictures are kept
to satisfy curiosity, and the knowledge of the existence of these led
the committee to propose this addition. The law is aimed against
gross indecency in matters of this kind, and it is impossible to narrow
the definition.

Mr. DAVIES (P. E. I.)-You have interpolated the statement
that if any man takes a photograph of any picture of this kind, he
is liable to the penalty and bis motives are irrelevant, leaving out
the provision as to its tending to corrupt morals. ·.A photographer
necessarily takes copies of pictures which in the minds of the vulgar
would be considered indecent, but he may have the highest motives
in doing so ; they may be required for art students and may not have
been at all intended to corrupt morals.

Mr.. MASSON.-In the committee statements were made as to
what was aimdd at in reference to the photographs. It was alleged
that it was becoming a very common practice by many photograph-
ers to import obscene pictures, and sell photographs of those pictures;
and the intention was to stop that practice.

Mr. MILLS (Bothwell).-It will stop a good deal more than that.
Would it not cover the case of photographers who are called into a
surgical school where operations are being performed and photo.
graphs are taken, for the use of students, to give them some idea of
the character of a disease ?

Sir JOHN THOMPSON.-I think sub-section 3 covers that.

Mr. DAVIES (P.E.I.)-I think .it goes so far that no nude
picture could be photographed, no matter how high a work of art
it may be. These pictures are in private houses everywhere, and
many a man would have to remove, from his library or his drawing
room, pictures which are perfectly innocent.

Sir JOHN THOMPSON.-Iow is the offence to be punished of
photographers who take obscene and indecent photographs of pictures
which persons of ordinary artistic taste would consider grossly
indecent but which these photographers do not publicly sell but
which they show and sell privately to persons whom they bring to
their studios.

On section 180.

Mr. LAURIER.-In sub-section (a) the Hon. Gentleman is mix.
ing up disloyalty with immorality.

Sir JOHN THOMPSON.-That is in the Post Office Act, chap. 35.

Mr. LAURIER.-It may be quite proper to make the sending of
seditious matter an offence, but the Hon. Gentleman will see that a
provision of this sort ought not to be made in this chapter dealing
with offences against morality.
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Sir JOHN THOMPSON.-The object was to gather into this Act
the penal enactments of the statute, but I have no objection to amend
this section by striking out the words " seditious " and " disloyal."

On section 184.

Mr. LAURIER.-This section is very wide. It makes it an offence
for the master or other officer to seduce a female passenger, but it
applies also to common seamen. An officer cannot be too severely
punished for such an offence, but a common seaman cannot exercise
authority in the same sense.

Mr. DAVIES (P.E.I.)-The original section was supposed to be
confined to sbips bringing immigrants to this country, and to apply
to a class of passengers more or less in a helpless condition, many of
them not being able to speak English. These immigrants are very
largely under the control of Officers of the ship, and I can well under-
stand the motives which prompted those who drafted the Immigration
Act to throw very stringent restrictions around the protection of
feinale immigrants. I think, howeveri, it is a mistake to incorporate
that provision in a general Act, and to make it a crime on board an
ordinary ship, when it is not a crime vhen the same people are on
shore.

Sir JOHN THOMPSON.-I will allow the section to stand.

On section 187.

Mr. DAVIES (P.E..)-I suggest that sub-section 2 be struck
out. A girl at the age of sixteen is a mere child, and I do notthink
the brothel keeper ought to be given the chance of saying that she
had reAsonable cause to believe that the girl was over sixteen.

·Sir JOHN THOMPSON.-I have no objection to striking out
sub-section 2.

Section amended.

On section 189,

Mr. FLINT.-I do not think the punishment in this case is severo
enough.

Sir JOHN THOMPSON.-Make it four years then.

Section amended.

On section 190.

Mr. DAVIES (P.E..)-This section is, 1 suppose, taken from the
Indian Act?
-Sir JOHN THOMPSON.-Yes.

Ît DAVIES (P.E.I.)-So that if an Indian woman went into
prostitution in one of the large cities, she would be liable under
this section when a white woman would not. In the Indian Act it
is intended only to apply to the Indian reservations.
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Mr. Mil LLS (Bothwell).-As drawn, this section would apply to
Indians who are enfranchised.

Sir JOHN THOMPSON.-I have no objection to say " unenfran-
chised,"

Section amended.

On section 191.

Mr. DAVIES (P. E. I.)-A nuisance which only affects the com-
fort is not a criminai act ; how far should yon define a nuisance
which you do not make a criminal offence ?

Sir JOHN THOMPSON.-That is worthy of consideration.

Mr. DAVIES (P. E. 1.)-This section defines a common nuisance
to be an unlawful act or an own'ssion to discharge a legal duty, which
act or omission endangurs the lives, safety, health, property or com-
fort of the public. Many acts, which are law'ful, are none the less a
common nuisance. For instance, a man may plant a saw mill or an
electrie plant with engines in the vicinity of my house, the noise of
which renders it a nuisance, but which is perfectly legal in itself. It
is not an illegal set, but it is a nuisance ail the same.

Sir JOHN THOMPSON.-The object is to preserve for the
criminal law-1hat class of cases the remedy for which is by indict-
ment; but which partake, in all other respects, of a civil proceeding,
and to provide that it shall be within the purview of the criminal
procedure for'èarrying out the abatement of the mischief done to the
public right. There are cases which are to be punished criminally ;
there are those which can þe met by an action between private
individuals, and there are those where the offence ii against the
public and whichvrequire to be proeeeded with by way of indictment.

Mri. DAVIES (P.E..)-I do not understand why the words
" property or comfort " are used in section 191, which is the defining
clause, and not in section 192, which provides for the punishment of
the offence.

Sir JOHN TIHOMPSON-That is to reach the class referred to
in section 193 where the comfort of the public is affected, and which
can only be -eached through the criminal law procedure, and we do
not wantan.an sent to prison for that.

Mr. MIL LS (Bothwell).-It appears to me that. the procedure
should give way to the fact and that this, being a matter of civil
right should be dropped out of the criminal law altogether, and
should be left to the Provincial Legislatures to provide for. Under
section 92 of the British North America Act, by which they can
provide for the punishment of offences under a local statute, I think
they can provide the system of procedure. The criminal procedure
as well as the criminal law generally is, of course, under the controi
of this Parliament, but certain forms of offences,-provincial crimes
as they are called in the case of Russell vs. the Queen in the judgment
of the Judicial Committee,-may be dealt with by the Local Legis-
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latures, and surely they may provide the procedure in such cases.
Once you admit that the subject-matter is not in itself criminal, then
the subject drops out of the control of this Legislature and you can
properly omit it from the criminal code altogether.

Sir JOIIN THOMPSON.-Does the hon. gentleman think there
is no difficulty in the Local Legislature taking what is now a com-
mon law offence and providing procedure to give redress in regard
to it ?

Mr. MILLS (Bothwell).-Take the case of something which
interfered with the comfort of a particular family or individual and
not the public at large. Anciently it was doubtless a criminal offence.
Now you propose to leave that to be redressed by a civil remedy. It
simply amounts to this, that it is no longer a crime. It is what the
jurisprudence of the United States calls a police offence, and you
can leave it to the proper police remedy. I would suggest to strike
out the words '' or comfort."

Mr. DAVIES (P.E.I.)-There is another state of facts which
this clause affects. The éonstruction of a wharf is in one sense an
unlawful act in so far as it may interfere with navigation. Nov,
supposing under these two sections an individual were personally
injured and he brought an indictment against the owner of the
wharf, the owner would be in an awkward position. Yon are provid-
ing here for jublic injuries which affect the publie generally, or a
section of the public,ý.vhich endanger the safety of their lives. So
far so good. But when you go on to provide for indicting a man
who commits a technical nuisance whict occasions injury to an indi-
vidual are you not going a little further than necessa'y ? Now,
everybody knows how difficult it is to define whether a wharf is a
nuisance or not. You have no right to build a wharf, it is only
justified by the peculiar circumstances, by the greater benefit to be
conferred on the public. The building of that wharf, although for
the publie benefit, and although it interferes with navigation in a
very minor degree. still it may occasion injury to an individual. It
seems to me under that definition he would have a right to an action.

Sir JOHN THOMPSON.-Would he not at common law ?

Mr. DAVIES (P.E.)-I do not think so. I think if it could be
shown that, the wharf was necessary to carry on the commerce of the
country, the individual could not abate it as a nuisance.

Sir JOHN THOMPSON.-It has been decided in the Supreme
Court that he cc 1d abate it.

Mr. MASSON.-Would not the effect of striking out " comfort"
be to do away with the very example cited by the commissioners,
say in the case of a highway ? lt is only the public comfort that is
interfered with by the non-repair of a highway. What remedy
would you propose for that ?

Mr. LA URIER.-The municipal law would provide for that.
Mr. MASSON -It does not at present.
Mr. LA URIER.-It does in my province.
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Mr. MASSON.-If you take it out of the calendar of criminal
offences entirely, then an individual especially aggrieved, instead of
having to resort te proceeding by indictment, would have te take
upon himself the responsibility of a personal action in which he
would have te assume ail the costs of such proceeding.

Mr. LAURIER.-A penal action.
Mr. MASSON.-That might be. It is only a question ofremedies,

and how to enforce it. I think you would strike a great blow at the
public remedy if you took out the word " comfort."

M. DAVIES (P.E.I.)-Does a public indictment now lio against
a corporation or person-who injures the comfort of an individual,
unles there is a pecuniary damage ?

Mr. MASSON.-Not the comfort of an individual, but the con-
fort of the public.

Mr. MILLS. (Bothwell).-The question of comfort is a question
of injury.

Mr. DAVIES (P.E.I.)LI cannot understand how you could
maintain any action under this section. Under the first section you
define a common nuisance to be se and se. Under the second section
y ou say quoad a certain character of this nuisance, yen can proceed
by indictment.

Sir JOHN THOMPSON.-You can proceed by indictment, but
it is net a criminal offence. I will let 191 and 193 stand. (1)

On section 194.

Mr. LAURIER.-This class of offences, selling for human food
articles which the seller knows to be unfit for human food, is a
matter of police regulation, and should be left te the provincial
authorities. There are by-laws in force in all our cities providing
punishment for these very offences.

Mr. CURRAN.-Certain parts of the country may not be suffi-
ciently advanced te have by-laws such as we have in Montreal,
Quebec and elsewhere. •

On section 200.

Mr. FRASER.-Why is there a distinction made between the
three classes of houses ? I think it would be just as much a violation
of the law te prevent an entrance into the first.

Sir JOHN THOMPSON.-I will look into that.

On section 203.

Mr. DAVIES (P. E. I.)-It seems te me this is unnecessary legis-
lation. People can take care of themselves just as well in a railway
carriage as they can in a club or private house. If a man chooses to

(1) See comnients and authorities under Articles 19 t and*92, at pp. 114-i 16,
-nte.
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play for a dollar or two in a railway car, and loses it, let him lose it
and have done with it.

On section 204.

Sir JOHIN THOMPSON. I suppose it is my duty to call the
attention of the committee to the addition of sub-section 2, which
proposes a relaxation in regard to betting on the race-course of an
incorporated association while a race is going on.

FRIDAY, 3 June 1892.

(In the Committee.)

On section 247. (1)

Mr. CIARLTON.-Is it intended to make a person liable to im-
prisonment for life if he removes a fence along a railway line ?

Sir JOHN THOMPSON.-If he does it with intent to injure or
endanger the safety of any person travelling on the railway. The
intent must be proved. These special penalties are provided in cases
where detection is difficult and serious injury more likely to be in-
flicted. A brick thrown into the window of a railway carriage is
much more likely to do serious harm than a brick thrown into the
window of an ordinary carriage or at a person walking, and it is
certainly much more difficult to detect the offender ; and the speed
with which a railway train travels, rendering detection difficult, is a
temptation to mischievous persons to throw missiles and infliet per-
haps serious injury.

Mr. DICKEY.-Would the Hon. Minister see any objection to
striking out the words " to injure or " and leave the offence punish-
able by imprisonment for life only where there is intent to endanger
the safety of people on the train ? There is a great distinction bet-
ween an act which will endanger the safety of the train iself-and the
passengers and the mere attack upon a person in a train. No doubt
under the English decision in tho case of Regina vs. Rooke reported
in Foster and Findlayson, this would apply to a train standing still
at a station. Thus, if after a heated political meeting or anything of
that sort, a crowd follows a man, and when he is seated in the train,
a stone is thrown at him, the person throwing it is liable to impri-
sonment for life, while if the party assaulted were standing in the
station the person who threw the stone would only be liable for
assault.
· Sir JOHN THOMPSON.-I see much reason against making the

amendaient proposed. It would be entirely destructive of the use-
fulness of the section, as in every case it would be nocessary to show
the intention to derail the train, or knock a person off it, or in some
other way endanger safety. Every enactment of criminal law pro-
vides a heavy punishment for that class of offence. and there is the

(1) See Art. 250, ante.
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saving provision that one day's imprisonment shall answer the pur-
pose of the section. No one can suppose that in the case suggested
by my hon. friend the maximum would apply. I propose that we
shall say, at line 32, " upon any engine, tender, carriage or truck,
used and in motion upon any railway."

On section 275.

Sir JOHN THOMPSON.-The object of sub-section 4 is to keep
the enactment within our jurisdiction. In the early words of the
article we speak of marriages in any part of the world. Of course,
Canada being a colony, this Parli ment eau only legislate for olfences
committed in Canada, and therefore in order to restrain the preced-
ing words and restrict them to our own jurisdiction, we say:

" 4. No person shalt be liable to be convicted of bigamy in respect of having
gone through a form of marriage in a place not in Canada, unless such person
being a British subject resident in Canada leaves Canada with intent to go
through such form of marriage."

In such case we make it an offence to leave Canada for the purpose
of committing that offence in another part of the world, that being
the full extent of our power.

Mr. FRASER.-Could a citizen of Canada visit a foreign country
and go through such forma of marriage and return here, and not
come within the jurisdiction of Canada for the purposes of prose-
cution ?

Sir JOHN THOMPSON.-Yes.
Mr. FRASER.-Does the Minister say that Parliament would

bave no power in such a case?
Sir JOHN THOMPSON.-We are following, in that respect, the

decision given with respect to the jurisdiction of the Australian
Parliament, tbat although the words used extended beyond the terri-
torial jurisdiction of the Parliament, the Parliament had no autho-
rity and its legislation must be confined to its jurisdiction and inter-
preted accordingly. (1) While it is morally the same offence to commit
bigamy outside our jurisdiction, all we can do is to punish any
person who leaves this country foî the purpose of committing it.

c Mr. FRASER.-I have the idea in my mind that in England such
cases have been dealt with. Would not an enactment of the English
Parliament -have effect here ?

Sir JOHN THOMPSON.-Yes, but it has not legislated in that
manner.

Mr. FRASER.-Then, practically. there would be no redresa ?

Sir JOHN THOMPSON.-There would be no criminal liability.

On section 278.

Sir JOHN -THOMPSON.-This section was inserted the first
time three years ago, when an attempt was made to put down offences

(1) See M cLeod v. Atty Gen. N. S. Wales, 14 L. N. 402405, cil. at pp. 211-
213, ante.
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connected with Mormonism and plural marriages, and after consider-
ing the laws of every state in the United States which attmpted to
deal with that question, we found that was the best way we could
express it. (1)

On section 285.

Mr. DAVIN.-This section goes a great length in defining a
defamatory libel. I am aware that there arc decisions that would
justify making "irony " or " insinuations " libellous, but I think
great injustice might sometimes be done if we place in the statute
this definition of libel. Suppose an ironical article, a skit we will
say, is written in a newspaper, and an indictment is laid, and the
Judge reads the law to the Jury and say~s, that is the law; then any
Jury having this definition of libel placel. before them would bring
in a verdict against the accused, although from the point of view of
practical life, the verdict would be au outrageons one, " Grip,"-
which is a powerful and very useful element in our political and
social life;-is guilty of libel within this section every veek of bis
life.

Mr. LAURIER.-I do not think he is. Grip is ironical but not
insulting.

Sir JOHN TIIOMPSON.-I think there can be no doubt that this
Article is an exact rendering of the present law, and I am sure that
the hon. gentleman will realize that it will not be less subject to
interpretation, and less subject to proper administration in practice,
than the common law is now, notwithstanding that it is embodied in
a statute. All these provisions of a statute which merely state the
common law are interpreted as making no new law, but as mere
statements of the existing law. I think that my hon. friend is mis-
taken in assuming that the definition makes irony libel. It merely
embodies the principle that an iionical statement may be a libel, and
so it may. But in order to be so, it must be irojeal matter published
without legal justification or excuse, and\liky to injure the reputa-
tion of a person and expose him to hatred', contempt and ridicule.
If the hon. gentleman will glance at the other clauses he will find
how well the statutory provisions as well as the common law protect
bona fide journalism. For example, there are the variou4 sections
about fair reports, and so on, and then we come down to fuir discus-
sion under s etions 292, 293, 294, 295 and 296. I think all these
sections supply what the common law provides.

Mr. LAURIER.-I do not dispute the statement made by the
Minister of Justice that this definition may be a fair exposition of
what the common law is, but if you take it from the common law
and incorporate it in a statute it ceases to be the common law and
becomes statutory law, and is deprived of the element of elasticity
which is so useful in the common law. I have already impresed the
objection on the Minister that many of these definitions had better be
left to the common law. In this case if you include iron- as the
constituent part of libel, I fear that many a man might be 'perhaps

(1) See comments and authorities at p. 216, ante
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subject to prosecution who had no intention of injuring bis neighbour
but of simply creating a little merriment at the expense of somebody.
I believe it should be left to the Jury to say whetber the defendant
intended to wound the feelings or simply to create a little amusement.

Mr. CHAPLEAU.-Irony is not a libel in itself, but you may
commit a very serious libel by writing in an ironical way.

Sir JOHN TiHOMPSON.-There may be an ironical suggestion
that a man bas stolen a leg of a lamb. It may be irony, but if it is
published with the intention of exposing bim to hatred and insult it
would be a libel. There is no design in the Act to so draw the mesh
that it would catch our friends the journalists. Takin it altogether,
I think that so far as journalism is concerned, the law of libel is
practically a dead letter. These provisions are for the purpose of
protecting reputations, not so much against the press, because the
press bas grown stronger than the law of libel, but for the purpose
of protecting them against libels of other kinds.

On section 286.

Mr. DAVIN.-Is not this clause intended to meet that form of
defamation in which a libeller writes a letter to the person intended
to be libelled ? I should think that that ought to be made libellous.

Mr. McCARTHY.-Showing it to anybody else would be libel.
For instance, putting it on a post card so that others may see it
would constitute publication, but putting it in a sealed envelope and
sending it to a porson is not publication.

Mr. LAURIER.-But showing the libel to the person himself is
publication.

Mr. McCARITHY.-There must be some other person present.

Mr. WELDON.-The essence of the offence is that it is conducive
to a breach of the peace, and il should be made libellous.

Mr. DICKEY.-I rather incline to the view of the hon. member
for Albert (Mr. Weldon) that it should be made a libel, and I wish
to draw the attention of the committee to the fact tbat it is a change
in the common law, so that we may understand what we are doing.
It bas all the elements of, and should be made a libel.

On section 289.
Sir JOIN THOMPSON.-This is to protect the right of petition.
Mr. FRASER.-Suppose there was a gross libel on a member of

Parliament or a Minister in the petition ?
Sir JOHN THOMPSON -There must be good faith.
Mr. FRASER.-Should any person be allowed to be a judge of

good faith in publishing what is defamatory in a petition?

Sir JOHN THOMPSON.-That is sufficiently protected by the
rules of all these bodies restricting the receiving of petitions within
reasonable bounds. A petition ,will not be received if defamatory
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and not in good faith, but if it be such a petition that a legislative
body would receive it, and ·the subject would have the right to
present it, it is protected.

Mr. FRASER.-The libel would still be published, and you would
protect the person even if it were not received, for if it were a very
libellous petition, the House would not allow it to be read, but there
would be publication as certain parties would see it, yet the party
making the libel would be protected by this section.

Sir JOHN THiOMPSON.-No that would be a libel and punish-
able as such. All that would be necessary would be to allege that it
was published to somebody else. As it was not received by the le-
gislative body, no harm was done by atternpting to publish it there,
but if any body else saw the contents .there would be publication.

Mr.,FRASER.-Therefo-e if a petition is sent to myself contain-
ing a libel upon another member, it would not be considered a libel,
and the party would be protected uneer this section, even though 1.
saw it.

Sir JOHN THIOMPSON. -The Hon. Gentleman himself would
not be guilty of publishing the libel by presenting the petition to the
House, and that is a necessary protection.

Mr. FRASER.-Would the party who put the libel in the petition
be protected ?

Sir JOHN THOMPSON.-No, because it would be a question of
publication ; and it merely says no one commits the offence by pub-
lishing to the Senate or the House of Commons. The same clause is
in the English Bill in relation to either House of Parliament : " Defa-
matory matter contained in a petiiion to cither House or published
by order or under the authority of the House."

On section 294.

Mr. LAURIER.-This clause goes very far, in giving power to
any party who thinks he suffers a private wrong to bring it before
the public if he thinks he will thereby obtain a remedy which the
offending party would then be disposed to give him. If a man owes
a debt and is not willing to pay, the creditor may think that by
adopting this means he can force payment. I do notthink this should
be encouraged.

Sir JOHN THOMPSON.-That is quite true as far as the general
law of libel is concerned, but we are dealing only with the crime of
libel. If a man neglects his private duties, such as the duty of sup-
.porting his famify, and is critisised severely by the press for that, he
has his civil remedy, but he cannot bring the journalist to the bar of
Justice as a criminal.

Mr. LA.URIER.-If a wife has a husband who will not support
her, by this she can expose her domestic troubles before the public.
Surely the hon. gentleman does not believe that the puble morals
will be advanced in that way.
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Sir JOHN THOMPSON.-The hon. gentleman forgets the quali-
fication that the person has a civil remedy and also that there is a
provision :

" If the defamatory matter is believed by him to be true, and is relevant to'
the remedy or redress sought, and such pulishing does not in manner or extent
exceed what is reasonably suflicient for the occasion."

Mr. LAJRIER.-The great objection I see is that this empowers
anybody who, rightly or wrongly, bas a grievance of a private
nature againstAanother to bring it before the public with impunity.

Mr. FRASER.-Will not the passage of this go far to make it
impossible to succeed in the civil action ?

Sir JOHN THOMPSON.-We bave no jurisdiction in regard to
the civil action.

Mr. FRASER.-But the very statement will have great effect
with a Jury.

Sir JOHN THiOMPSON.-It is the common law -now.

On section 322

Mr. FLINT.-The stealing of any chattel by a tenant from a
landlord should be no more serious than stealing from any other
person.

Sir JOHN THIOMPSON.-Make the penalty four years instead
of seven.

Mr. FRASER.-By what rule do you make the stealing of $25
worth of property twice as bad as the stealing of $24 worth ?

Mr MASSON.-It must be borne in mind that this is the same
class of case as where the property of a person is put into possession
of another for bis use and to be returned. The tenant is in the same
position as a trustee. He is let into possession of the landlord's
property, and for that reason we have to deal with it separately. A
banker, or accountant, or agent is dealt within the same way. This
shows that the taking of small things must be treated differently
from the taking of things of a higher value than $25.

On section 328.

Mr. MILLS (Bothwell).-It is a pretty severe punishment for
some of the offences mentioned bere to imprison one in the peni-
tentiary for five years for the stealing of a newspaper.

Sir JO-ON THOMPSON.-It is for stealing a newspaper from the
mail, and the mails have to be kept sacied by very severe penalties.

Mr. MILLS (Bothwell).-From the mail, I suppose, means from
the post office itself.

Sir JOlHN THOMPSON.-Yes, everything after it once reaches
the post office. These offences are very bard to detect. They are
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committed very frequently by persons who occupy good positions in
society, who have friends and influence, and if we allow magistrates
or Judges to let them off leniently, we shall have very light sentences
imposed. Although a good many of these sentences are reviewed
they are only reduced in cases where there is reason to suppose the
offence is the first. But generally these offences have Only been
detected after a long course of crime ; and although the punishment
is so severe, the unfortunate fact remains that in the penitentiaries
of the country there are many persons who formerly occupied good
positions in society, who were convicted of stealing from the mails.

On section 332.

Mr. DICKEY.-I would like to ask the Minister of Justice if he
has considered the advisability of striking out the words, " over and
above the value of the animal, as part of the punishment ?"

Sir JOHN THOMPSON.-I have not personally.
Mr. DICKEY.-I raised the question in the comnittee. It seems

to-me that the magistrate or other tribunal who tries the criminal
charge is not the proper tribunal to settle the value of the animal
and it is difficult to know what effect it will have on the civil action'
A man might be fined $10. and also $50 as the value of the dog stolen
by him, and the owner of the dog might value it at $200 and sue for
that value in a civil court. I suppose this means that the magistrate
shall include the value of the animal in the fine. It seems a very
unsatisfactory method of punishing.

Sir JO RN THOMPSON.-I presume there can be no doubt that
this provision does not affect -the civil remedy. It is altogetber a fine;
but the objeet is to have the fine something over the value of the
animal, otherwise the person 'stealing it might make a profit by
paying thefine and keeping the animal.

Mr. MILLS (Bothwell).-Suppose the magistrate were to value the
animal at $20, and the owner brought a civil action and were awarded
$50, would the magistrate be compelled te modify his judgment ?

Sir JOHN THOMPSON.--No, there is no review. Of course, for
stealing other things the punishment is nearly always imprisonment;
but we make the stealing of a dog, bird, beast or other animal punish-
able by a fine or a month's imprisonment, and therefore we Must be
careful to see that the fine is something more than the value of the
thing taken ; and, generally speaking, in my experience, the magis-
trate applies a nominal value, which he arrives at in a very summary
way in order to comply with the provision of the law.

Mr. DICKEY.-I have never had occasion to deal with this pro-
vision, but I know that in actions for malicious injury to property
under the Summary Convictions Act, the valuation of the damages
generally makes it very difficult to get a conviction at-all.

Mr. FRASER.-And sometimes before a Superior Court there may
be evidence of an article being very valuable, and it is quite fair to
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make a man pay a fine, and also the value found by the Justice,
when he is liable to a subsequent action at civil law, for the real
value of the animal. Why not give the justice a greater margin to
impose a fine without reference to the value, and leave that to be
found by the civil remedy ?

On section 333,

Mr. MILLS (Bothwell).-When does a person unlawfully kill a
pigeon ?

Sir JOHN 'THOMPSON.-Taking pigeons will be a theft so long
as they are in a dove-cot or on their owner's land, but if they are
stolen elsewhere, as, for instance, on the highway or on another per-
son's land, they are taken under circumstances which do not amount
to theft. This would not refer to pigeon shooting, because that
would not be unlawful killing, as the person who gets up .the match
provides the pigeons and allows them to be killed.

On section 337.

Mr. MILLS (Bothwell).-I think in these sections, 335 to 337,
the punishment is altogether out of proportion to the offence. I
would not put in the power of a Judge, who may not have much
feeling, to send a boy up for seven years for injury done to a tree in
the park. In ninety-nine cases out of one hundred, punishment -for
three months is more likely to be effective.

Sir JOHN THOMPSON.-I have no objection to reduce that and
make it five years.

Mr. MILLS (Bothwell).-That is too high.
There may be boys, who have been drinking, who will undertake

to dare each other to commit depredations-pull out a shrub or
something of that sort. It might never bappen again ; it possesses
no criminal characteristics at all ; yet if they fall into the hands of a
severe Magistrate, you put it in his power to punish them.

Sir JOIIN THOMPSON.-It is for the third offence.
Mr. MILLS (Bothwell).-The punishment-in these cases is out of

all proportion to the character of the offer(ce.

On section 338.

Mr. O'BRIEN.-I think that is a very severe clause. Where I live.
saw-logs are constantly drifting on the lake ; no one looks after them,
and yet.if any one picked one of them up, though it might have been
floating for three years, he would be liable to seven years in the
penitentiary.

Mr. CHARLTON.-Very often on the lakes the rafts break up,
and there is a class of men who pilfer the log$, and hide them in
the woods or take them to saw milis, and the owners find this very
hard. These logs are very valuable. A mast is sometimes worth
$100 or more, and it is very difficult to guard these pieces of timber.
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This is substantially the same provision that we have had, and I do
not think it is too severe.

Mr. MILLS (Bothwell).-Very frequently, along the shores of
Lake Erie, rafts go to pieces, and no one thinks of looking up the
logs.- It would not pay the proprietor to do so. If he finds that a
number have gone ashore at some particular point, he may try to
sell them to the farmer on whose land they have gone, but other-
wise they may lie there until some fisherman is obliged to pile them
up and burn them so as to clear his own front and to clear his
fishing ground, because these parties would not pay him for the
injury he iay have sustained. It might be well to protect them
for a time, but are they to be protected for four or five years on the
front of a man's property, and he to be liable to the peniten-
flary if he logs them up and burns them out of'the way?

Mr. SPEAKER.-Formerly there were a number of small mills
along the Ottawa river whose owners made it a business to pick up
a sufficient number of logs to supply their mills, and, if they were
found in their booms, they.set up the pretence that they had floated
in there and had come to their possession innocently. This had
become such a nuisance and prevailed to such an extent that there
seemed to be no way of remedying the evil other than to make the
possession of these logs pünishable in this way, and, in 1875, as I
think my hon. friend from Bothwell (Mr. Mills) will remember, the

possession of these logs in the booms was made a criminal offence,
the onus of proof being thrown upon the party in whose possession
they were, instead of lying upon the party who owned the logs, as it
did previously, as to the unlawful manner in which they had come
into the possession of the party with whom they were found. While,
perhaps, the penalty is a little too severe, I think there should be
some penalty.

Sir JOHN THOMPSON.-Suppose we make it three years.

On section 365.

Sir RICHARD CARTWRIGHT.-The scope of this section is
wide, and the temper of the Judges varies enormously in dealing
with this particular class of offences. It appears to me that seven
years'- imprisonment is a very severe punishment to attach to the
issuing of a iighly-coloured prospectus, althougli I am very far from
approving of the modes and schemes that a great many promoters
have had recourse to.

Sir JOHN TiiOMPSON.-I have no objection to the termu being
reduced, if it is thought proper; but this has been the law for a good
while here.

Mr. M[LLS (Bothwell).-I remember the case where Sir Francis
Hincks, under the same provision was convicted, but the law was felt
to be too severe, and it was believed that he had not been intention-
ahy guilty of fraudulent intent to mislead the public, and was
never brought up for sentence.
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Sir JOHN THOMPSON.-The conviction was quashed, on appeal.
Sir RICHA RD CARTWRIGHT.-That was a very peculiar affair.

I do not think the conviction was exactly quashed. I think it was
rather evaded than quashed. No doubt it was felt at the time that
it was a very severe punishment which was being inflicted.

Sir JOHN THOMPSON.-We will make it five years.

On section 384.

Sir JOHN TEOMPSON.-I may explain that there is an Imperial
statute to this effect, and a request was made by lier Majesty's
Government two or three years ago that we should copy the provi-
sions of that statute in order to prevent the secretion and stealing of
ler Majesty's stores containing these marks; and that is the purpose
of this and the next six sections.

Committee rose and reported progress.

FRIDAY, 10th June, 1892.

(In the Committee.)

On section 423.

Mr. DAVIES (P.E..)-Uinder sub-section (v.) the man who
forges " any accountable receipt or acknowledgement of the deposit,
receipt or delivery of money or goods," is liable to imprisonment for
life, whereas for somewhat similar offences he is liable to 14 years'
imprisonment or to 7 years imprisonment, although at first blush the
latter offences appear to be just as deserving of great punishment.

Sir JOHN THOMPSON.-There is a theory for it all, and that is,
that the heavier punishmant for life shall attach specially to the
forgery of those documents which are likely to be used fraudulently
in commerce ; as for instance bills of lading, bills of exchange, bank
bills, transfers of stocks and overything of that kind : and on that
principle an accountable receipt, being a thing that is transferable,
and likely to be transferred, has a special penalty attached to it. I
think we ought either to restore the word " accountable " or else
put the offence in the other list.

On/section 428. (1)
Mr. MASSON.-Several members of the committee expressed

strong opinions that some punishment should be provided for the
sending of false telegrams, even where the intention was to alarm
only. At present there seems to be no means of reaching criminally
persons who do so, and if no financial injury is done there is no civil
remedy.

M. DiA.IES (P.E.I.)-I think the word "letter" ought to be
put in there after the word " telegram."

(1) See Art. 429, ante.
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Sir JOHN THOMPSON.-Veiy welI; make it so.

On section 429.

Mr. DAVIES (P.E.I.)-This is a very serious section, and likely
to give rise to trouble. During an experience of maiy years' practice
at the bar I have heard hundreds of people allege that they signed
documents understanding them to be different from what they
turned out to be. A man cornes to a lawyer's office and the lawyer
reads perhaps a lengthy document to him, and he is so impatient to
sign that be signs it, but he afterwards«says he understood it to be-
different from what it really was, this is a serious section and might
be the means of ruining a man.

Mr. MASSON.-The intenti'on was to provide for cases where
these fraudulent agents go to the country and induce people to sigu
documents which nay perhaps turn out afterwards to be a promis-
sory note or an order for goods, or something different from what
the person supposed he was signing.

Sir JOHN THOMPSON.-It is a change in the law, and I am
inclined to agree with the Hon. members for Queen's (Mr. Davies)
and to drop the section.

Section dropped.

On section 433.

Sir JOHN THOMPSON.-Our exchequer bills are made on paper
prepared expressly in England for that purpose. We do not use
exchequer bills mueh, but we want that same protection here that
they have in England.

Mr. DAVIES (P.E.I.)-Until you manufacture or use that special
class of paper here, you are making this an offence by anticipation.

Sir JOHN THOMPSON.-We will let sections 433 and 434 stand.
Sections postponed.

On section 43(;.

Mr. DAVIES (P.E I.) -Imprisonment for life is a very severe
penalty for merely injuring a register.

Mr. MASSON.-That may be a very serious matter. There. was
an important case in Ontario not long ago, which hinged on the
proof that a certain party was married at a certain time. rhe register
was produeed but there was an erasure in it, and it was claimed
that it was the names of the parties married had been erased

Mr. DAVIES (P.E I.)-I think it would be better to make pro-
vision for the erasure te meet such cases as the hon. gentleman has
pointed out, but it seems to me the punishment for a mere injury is
excessive.

Sir JOHN THOMPSON.-This is the wording of the present
section and the same penalty.
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Mr. MASSON.-I would suggest that the words be inserted in
clause a: " or makes any erasure therein."

Section, as amended, agreed to.

On section 456.

Sir JOHN THOMPSON.-The authority for this section is a
similar provision in the draft code of 1880, from which this was
taken.

Mr. MULOCK.-The only case of the kind I can think of at
present is the Tichborne case, in which the accused was sentenced to
fourteen years imprisonment, and I cannot conceive of an offence of
this character more serious than that was.

Sir JOHN THOMPSON.-If you think the penalty too great, I
have no objection to making it fourteen years.

Section, as amended, agreed to.

On section 484.

Mr. DAVIES (P.E.I.)-This section bas to be read, of course, in
connection with 480, but I see this difficulty. Supposing two men
have an interest in some wood, and one of them burns his share.
Afterwards he bas a dispute with bis partner, who prosecutes him
for the burning. The third paragraph of 480 says :

" Where the ofence consists in an injury to anything in which the
offender bas an interest, the existence of such interest, if partial,
shall not prevent bis act being an offenee."

Under this, the fact that the burning was not done with intent to
defraud could not be pleaded.

Sir JOHN THOMPSON.-But you must read in connection with
this the second paragraph of clause 430, which says:

" .Nothing shall be an offence under any provision contained in
this part unless it is done without legal justification or excuse, and
without colour of right."

On section 486,

Mr. DAVIES (P.E.I.)-Does municipal cover civic ?

Sir JOHN THOMPSON.-Yes, .by the definition, municipality
includes city, town or village.

On section 491.

Mr. DAVIES (P.E.I.)-This question is whether this is sound in
principle -and whether you should not apply it to any car rier by land
or water. For instance, if 1 send a quantity of goods to the Maritime
Provinces by steamboat, they ought at least to be in the saie posi-
tion as if sent by rail. I would suggest that the section be made to
cover any common carrier, railway or ship.
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Sir JOHN THOMPSON.-We will insert after the word " railway"
the words, "or in any warehouse, ship or vessel."

On .section 504.

Mr. DAVIES (P. E. 1.)-A yoar or two ago, I was present at a
prosecution brought against a mortgagor, who after the term had
expired and the mortgage had been foreclosed, and just before he
was ejected, moved the building off the premises. The buildino
constituted the chief part of the value, being worth about $2,000,
while the land alone was not worth more than 81,000. The mort-
gagce prosecuted him under this section, but the Judge,-the late
Judge Peters, who was a very eminent Judge in our part of the
country,-ruled that the section did not apply, and the man got clear.

Sir JOHN THOMPSON.-I suppose because it was not a case of
tenancy.

Mr. DAVIES (P. E. 1.)-The Judge held that the man was not a
tenant according to this aection; so that according to his ruling, a
man might give a mortgage on a bouse and premises of which the
house was the chief part of the value, and just before the Jury gave
a verdict against him, he might move the bouse off, and there would
be no way of punishing him criminally.

Mr. MASSON.-Was the bouse attached to the soil?

Mr. DAVIES (P. E. .)-It is hard to say when a house is
attached to the soil in this country.

Mr. MASSON.-We generally have a clause in our mortgages
creating the mortgagor a tenant at wili in case of default.

Mr. DAVIES (P. E. I.)-We have the same, but the Judge held
that that was put in merely for the purpose of the mortgage, and
that the man was not a tenant in the ordinary sense. It -eems to me
that this clause ought to apply to mortgagors holding over after the
mortgage is foreclosed.

Mr. MILLS (Bothwell).-I do not see why there should be any
difference made be tween a mortgage whieh bas not rnn out and one
that las. It seems to me that the offence is the same, no matter
when the building is removed.

Mr. DAVIES (P. B. 1.)-Until there is default made in the prin-
cipal or interest, the mortgagee bas no right to enter ; but after default
is made he is the owner. It may take him some time to obtain
possession, and in the meantime while ho is getting a writ of eject-
ment, the mortgagor may move the building off.

Sir JOHN THOMPSON.-The mortgagee is the owaer all along.
He has the legal estate.

Mr. DAVIES (P. E. I.)-While he has the legal estate it is limited
by the proviso that until default is made he shall not bave the right
of possession.
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Mr. MILLS (Bothwell).-I cannot see any difference between a
mortgage that has not run out and one that has ; the legal estate is
in the mortgagee. The question is whether the offence is serious
enough to justify. punishing it criminally, or whether the parties
should not look for a remedy to the civil law.

Mr. MASSON.-They would have a civil remedy by an injunction,
but while that is being obtained the man may move out.

Sir JOHN THOMPSON.-We might let the clause stand.
Section postponed.

On section 507.

Mr. DAVIES (P.E..)-I do not think this"' section ought to pass
in its present form.

Sir JOHN THOMPSON.-It provides punishment for destroying
a boundary fence.

Mr. DAVIES (P.E.I.)-In my experience, men' are constantly
disputing about their fences. A man says : Your fence is encroaching
on me 10 feot, and he throws it off. That is a civil offence.

Sir JOHN THOMPSON.-It is only an offence under this section
when lie does it without colour of right. The question is whether
there ought not to be a punishment for wilfully destroying the fence
of another without any colour of right.

Mr. DAVIES (P.E.I.)-I do not read it in that way.

Mr. MILLS (Bothwell).-Is it contended that when a man under-
takes to put up a boundary fence between his property and another,
but places it not upon the line, but upon another's property, that lie
shall have the right to keep that fence up until by some legal pro-
ceeding it is removed ? I think that would bo. putting the man
against whom the wrong has been done to unnecessary trouble. If lie
undertakes to remove the fence it seems to me that he does so or
ought to do so at the peril of being liable in éase the fence is found
upon the boundary because if it were found upon his property lie
ought not to be liable. If " A" erects a fence purporting to be a
boundary between himself and " B," and erects it upon the property
of " B," " B " ought to be at liberty to take it down without committ-
ing an offence. But if lie has placed it in the proper position, and
"B" tears it down, ".B," commits an offence and ought to be made
liable.

Sir JOHN THOMPSON.-Is not that the effeet of it when you
take into consideration section 480 ?

Mr. DAVIES (P.E.I.)-My trouble lies in the construction of
section 480. If lie pulls down a fence, &c., under bonâfide colour of
right, whether it turn out in the long run that lie was justified or
nt, lie should not be liable to criminal prosecution. I think we are
all agreed on that. I think that sub-section 2 ià so worded that he
must have legal justification, or he is liable criminally whether lie
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bas colour of right or not, because the word 4 and " is used instead
of " or."

Sir JOHN THOMPSON.-If the word " or " were used be would
be liable if ho failed to have both. But this is an excepting section.
Legal justification and colour of right must both be absent in order
to make him liable.

On section 508-

Mr. DAVIES (P.E.I )-Do you niean by this to imply that a
stipendiary or other magistrate nas the power to award $5, plus the
injury ?

Sir JOHN TIIOMPSON.-Yes.
Mr. D£VIES (P.E.I.)-There is a great difièrence of opinion

about that. When you add the fine and the amount and the man is
sued again he pays the same judgnent twice. Why should you limit
the amount to $5 when a man destroys a trec on the street ? [ have
known of a case where a man deliberately eut a valuable tree down
where it had been planted by the city, and my recollection of the
statute was that the limit was $20.

Sir JOHN THOMPSON.-The statute says $5.
Mr. DAVIES (P. E. 1.)-I would like to sec that put up to 825.
Sir JOHN THOMPSON.-I have no objection at alil.

Comnittee rose and reported progress.

MONDAY, 13th June, 1892.

(In the Comnittee')

On section 516.

Mr. DAVIES (P. E. 1.)-This definition seems fair on its face,
but 1 question whether it would not be better to leave the matter to
the common law.

Sir JOHN THOMPSON.-It seems to me that so lIttle is included
in the definition that it is harmless, and it is convenient to retain it.
It only defines what a conspiracy in restraint of trade is, and thè
next section, instead of saying that this shall iot extend to trades
unions, provides that the purposes of a trade union are not unlawful
within the meaning of the definition.

Mr. DAVI ES (P. E. 1.)-I suppose the provisions of the Trades
Unions A et have been incorporated into the present criminal code?

Sir JOHN THOMPSON.-Yes. (1)

On section 534.

Mr. MILLS (Bothwel).-Is this section necessary ?

(1) See comments under Articles 517 and 520, at pp. 457-460j, ante.
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Sir JOHN TH OMPSON.-Yes. The latest practice is to suspend
the civil remedy until the criminal case is heard.

Mr. MILLS (Bothwell). -The rule is perfectly intelligible in
England where the one Legislature deals with civil and criminal
matters. Ilere, however, where the Local Legislature may deal
with civil matters and the Federal Parliament with criminal matters,
I think we cannot. insert such a clause except it refers to civil rights
arising out of Dominion legislation, such as bills of exehange, etc.

Sir JOHN THOMPSON.-I think it may require legislation by
both the Federal and Provincial Legislatures. At any rate we had
better pass it, and let the Local Legislatures supplement it. It will
be giving our assent to such legislation.

On section 540,

Sir JOHN THOMPSON.-An attempt was made by the com-
mittee to ascertain exactly what the jurisdiction of the quarter ses-
sion is and they thought it weli to make it clear that that court has
not and a county court judge has not jurisdiction, and therefore only
Superior Court judges shall<try the following offences : - Treason,
sedition, libel, murder and attempt to murder, piracy, judicial cor-
ruption, oflcial corruption, frauds on the Government, selling of
offices, escape, rescues, rape and attempt at rape, trade combinations,
and conspiracies to accomplish these crimes. These offences are nearly
all outside of that jurisdiction now, in some of the provinces complete-
ly so; but the others mentioned such as selling offices, frauds on the
Government, official corruption and trade combinations, we thought
should be removed from that jurisdiction on principle. The sessions
of the peace, although presided over by County Court judges, only
had jurisdiction originally, under the Statute of Edward IlI, in mat-
ters relating to breaches of the peace; but theirjurisdiction graduai-
ly became enlarged by statute.

On section 544.

Mr. MILLS (Bothwell).-Is not this changing the law to some
extent? We may proceed againsta judge at present either by address
of the two Houses of Parliament to the Governor General, or insti-
tute criminal proceedings by writ of scire facias. In the latter case,
why should the intervention of the Attorney-General of Canada be
necessary ? You do not ask his intervention in ordinary criminal
cases.

Sir JOHN THOMPSON.-In many of the cases we make the
intervention of the Provincial Attorney-General necessary as bet-
ween subject and subject ; and I think, as regards an officer of this
kind, it is our duty to proteòt him from vindictive prosecution, and
we should have something to say as to whether the prosecution
shall be carried on.

On section 546.

Sir JOHN THOMPSON.-Prosecutions in England are very
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often carried on vexatiously by seamen or some other irresponsible
parties who thus delay the sailing of the vessels, there the consent
of the Board of Trade is required. As to officers of the Minister of
Marine examining into the seaworthiness of vessels, it is but fair
that they should be notified before any sucli prosecution is taken.

On section 552.

3Mr. DAVIES (P.E.I.)-I thought certain particular crimes had
been selected and authority given to any one to arrest a person
charged with committing any of those crimes, because of their
serious character. I find however, in this section nearly every crime
in the calendar inserted. Strangers under these circunistances might
be very seriously injured. Perhaps the Hon. gentleman will allow.
the section to stand, until I have an opportunity to read the report
of the Commissioners who prepared the section, and ascertain the
reasons why the Commissioners recommended such a serious altera-
tion in the existing criminal law practice.

Sir JOHN THOMPSON.-Of course I cannot refuse that request,
but I may explain at the outset that we understand this to be the exist-
ing law, as to grave offences ; and inasmuch as we are abolishing the
distinction between felonies and misdemeanours, we must mention
all these things as to which we intend to have the characteristices of
felonies as regards arrest.

Section postponed.

On section 561. (1)

Mr. MILLS (Bothwell).-My Hon. friend from Prince Edward
lsland suggest whether Prince Edward Island is not land beyond
the seas.

Sir JOHN TIIOMPSON.- Our territory goes outside Prince
Edward Island. All inside the Straits of Northumberland is in our
jurisdiction.

Mr. MILLS (Bothwell).-In the correspondence between John
Quincy Adams and the British M inkiter, the British Minister points
out that what is within the jurisd iction is treated as a liberty and
what is outside is treated as a right, and the matter of fishing in the
gulf is a right and not a liberty which would make the gulf a part
of the high seas.

Sir JOHN THOMPSON.-Not the Straits of' Northumberland
where you can shoot across and float across.

Committee rose.

FRIAY, 24th June, 1892.

(In the Commitee.)
Mr. CURRAN.-I have received an intimation from a society in

Montreal interested in these matters, expreesing a desire to have the

(t) See Article 560, ante.
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age in section 269 extended from fourteen to sixteen years. I now
move that "sixteen " be inserted in place of "fourteen ".

Mr. DAVIES (P. E. I.)-I think the society is proposing a change
too radical.

Sir .OH N THOMPSON.-This is an offence for which a drastic
punishment is provided, not only imprisonment for life but also
flogging, and the intention of the Act is to extend this punishment
to those who commit outrages on children. If you extend the age
it will be impossible to say whether a man knew that the woman
was sixteen years of age or not ; but he must be r -sponsible if it is
the case of a child. We had a remarkable case under consideration
from Winnipeg a short time ago, in which a man was sentenced to a
long term ofimprisonment and to be whipped when it was proved
that the girl vas under fourteen. but was a notorious prostitute. If
we extend the age to sixteen, weshall be punishing offences against
young women while this clause is really intended to punish those vho
commit offences against children.

Mr. CURRAN.-Perhapsk we might protect it by wserting the
words "not being a prostitute.."

Mr. MASSON.-At that age you cannot prove it.

Amendment negatived.

Mr. CURRAN.-I would call attention to section 187.
This society wishes to change the age from eixteen to twenty-one

years. I move accordingly.

Amendment negatived.

Mr. DAVIES (P. E. I.)-Has the hon. gentleman received any
representations respecting section 204, which relates to betting ? f
have had some communication with the same society on that subject.

Sir JOHN THOMPSON. -If the hou. gentleman will bring the
matter up this afternoon we will consider it.

On section 583.

Mr. DAVIES (P. E. I.)-A point arises under this section in the
case of stipendiary Magistrates for cities. I may speak especially of
offences under the Canada .Temperance Act. Parties living in the
city just go outside the jurisdiction, and the Magistrates have to send
a warrant out to bring them in, as of course they will never attend
without a warrant. Take the city of Charlottetown with about
14,000 population. A large number of people from the county of
Queen's, come into the city to market, and offences are committed,
and the stipendiary .\agistrate has to try them. The parties, who
live outsidethe city return home, beyond the Magistrate's jurisdiction.
By this «Bill a summons may be served beyond a Magistrate's juris-
diction, but they will not acknowledge the summons, and the
question is whether it would not be well to let warrants run outside
the cities within the province.
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Sir JOHN THOMPSON.-The conmittee thouglit of it care-
fully, and seemed to think there was some danger of allowing a
Magistrate to issue his warrant for anywhere outside of bis jurisdie-
tion. No doubt, in the class of cases the hon. member refers to it
would be convenient, but, as a general rule, it would not do to let the
warrant run outside the jurisdiction.

On section 629.

Mr. DAVIES (P. E. I.)-I never could understand or justify tho
rule prohibiting a man from pointing out a flaw in the indictment
after he had pleaded. There ought to be a discretion given to the
Court to permit a man to move to quash the indictment even after
he bas formally pleaded

Mr. McLEOD.-I do not believe a criminal should be barred from
waiving any flaw after pleading.

Mr. DAVIES (P.E.I.)-His right sbould be dependent on the
permission of the Judge, because otherwise his counsel would allow
the trial to go on in the hope of securing an acquittal, and, failing
that, move after trial for an arrest of Judgment, on the ground of a
flaw in the indictment which he should have pleaded before the trial
began.

Section amended by inserting the ivords: "except by leave of the
Court before which the trial takes place."

-On section 630.

Mr. DAVIES (P.E.I.)-There were some nice points raised in
Ottawa some two months ago where the Crown had a prisoner for
trial and Mr. McCarthy insisted that as there was a general gaol
delivery the prisoner should be discharged. The Crown prosecutor
protested vigorously that his chief witness vas a deteetive who at
that moment was absent but that he would obtain him if the trial
were postponed. The Judge would not postpone the trial. I do not
know whether this section was intended to extend to prosecutors, or
was limited entirely to the defendants.

Sir JOHN THOMPSON.-It is not intended to affect the rights
of prosecutors.

On section 642. (1)

Mr. DAVIES (P.E..)-At the present time I can go before a
Grand Jury and prefer a bill of indictment. That right is limited
by this section.

Sir JOHN THOMPSON.-There can be no bill of indictment
preferred before a Grand Jury unless some pne is bound over to
prosecute, or the Attorney-General, or counsel by direction of the
Attorney-General, or the Judge gives his approval. In all other cases
you must go before a Magistrate first in order to secure an investi-
gation. -

(1) See Art. 641, ante.
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Mr. DAVIES (P.E.I.)-The Grand Jury has the general power
to enquire into all offences within the county, and make a short
presentment to the Court on which the Attorney-General acts. Any
one can go before them and say that such and such a crime bas been
committed.

Sir JOHN THOMPSON. - That is the theory; but my hon.
friend will remember that by statute it is taken away in a great
variety of cases, and it is taken away in all cases here unless there
is an investigation before the Magistrate. This is to prevent mali-
cious persons bringing an indictment.

Mr. DAVIES (P.E..)-It practically takes away the power of the
G-and Jury to investigate and present to the Court.

Sir JOHN THOMPSON. Of course they have access to the
Attorney General or the officer acting for him at all times.

Mr. MILLS (Bothwell).-I remember a case where a prisoner,
who was to some extent insane, had his eye knocked out by the
keeper, and the sheriff did not like to report against the keeper; but
the matter was brought to the attention of the Court by the Grand
Jury. In that case they named the party who committed the offence,
but this section would prevent them naming the party.

Sir JOHN THOMPSON.-.Ycs, unless they have a bill of indict-
ment ; but they could very soon get one.

Mr. DAVIES (P.E.I.)-I am referring to the salutary powers the
Grand Juries have hitherto possessed, vith very great benefit to the
public weal, and I fear very much that, by the way section 642 is
worded, it will be withdrawn.

Sir JOHN THOMPSON.-It is not intended to be withdrawn.
It is only intended to refer to the proceedings of the bill of indict-
ment, and that is exactly the statute now.

Mr. LAURIER.-The contention of my hon. friend is that this
section limits the juriadiction of the Grand Jury simply to the finding
of indictments and that they have no power to make any present-
ment except on indictments.

Mr. iMcEOD.-The Judge always charges the Grand Jury that
they have a right-to enquire into matters in the county generally.
They do not indict a man, but they present certain facts on which
the Court acts. The question to my mind is, whether this clause does
not take away that power.

Mr. DAVIES (P.E.I.)-I would suggest whether it would not be
well to put in some proviso permitting the Grand Jury, under charge
of the Judge, to exercise the duty of investigating matters within the
county. There are gentlemen generally on the Grand Jury who take
an interest in the public institutions, and at their inspection twice a
year, any want of duty on the part of the officials or any improper
treatment of the inmates, is brought under the notice of the Court
by the Grand Jury with very salutary results. I am very jealous of
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that jurisdictiôn of the Grand Jury being encroached upon or taken
away..

Sir JOHN THOMPSON.-If these functions are found so salutary.
1 have no objection to drop the first part of section 642 altogether. (1)

On section 657.

Mr. DAVES (P.E.I.)-I thought the hon. gentleman was going
to introduce a clause in the Bill allowing a criminal to give evidence
for himself.

Sir JOHN THOMPSON.-We have aseparate Bill for that, because
it relates not only to the Criminal Law but to all matters of evidence
within our jurisdiction.

On section 660.

Mr. DAVIES (P.E.I.)-The old distinction between misdemea-
nour and felony being abolished, where will the prisoner sit during
his trial ?

Sir JOHN THOMPSON.-That is subject to the discretion of
the judge. There is no provision in the law now as to where he
shall sit, but the practice is to compel a man charged with felony to
sit in the dock, and when charged with misdeameanour ho may sit
elsewhere ; the distinction is purely arbitrary.

Mr. LAURIER.-What about bail ?
Sir JOHN THOMPSON.-When committed for trial for offences

for which ho is liable to a certain extent of punishment, the bail
will be in the discretion of a judge.

On section 666. (2)

Mr. DAVIES (P.E.I.)-There are reasons for challenging the
panel in the common law which you have not introduced here; for
instance, close relations with the sheriff.

Sir JOHN THOMPSON.-The word "partiality" would cover
that. It is better to say " partiality " than " relationship ", because
if you say " relationship" you have to go into the degrees.

Mr. LAURIER.-At the present time it seems that there is very
little in the objection of relationship.

Mr. DAVIES (P.E..)-I have seen several panels quashed on
account of the relationship of the sheriff with the prosecution.

Mr. McLEOD.-I think " partiality " would cover that.
Mr. CHOQUETTE.-I should like to be informed why French

Canadians in Ontario should not have a jury composed in part of
French-Canadians?

(1) 'The portion thus dropped was as follows: "After the commencement'of
this Act, no Grand Jury shall present that any one bas committed an indictable
offence, except upon a bill of indictment duly sent before them."

(2) See comments and authorities at ppz 626, 627, ante.
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Sir JOHN THOMPSON.-We formerly had that provision in ail
the provinces at common law, not only for the people in the localities
but for foreigners coming there. Spaniards, French and ail others.
It was not uncommon to sec a trial take place in that way. That
system has, however, been abolished for a number of years. as
regards the people of our own country, if there are many French-
speaking inhabitants, for instance, in the locality in which a prisoner
is tried, there will be, in all probability some of his fellow country-
men on the jury. There is ample provision made for the work of
interpreting, and if a fair trial cannot be had, a change of venue
may besecured.

Mr. CHOQUETTE.-It is not a question of fair trial. The pro-
vision with respect to German or Spaniards is correct, they being
foreigners coming into the Dominion; but as regards Ontario, where
there are a large number of French Canadians, I do not see why
they should not possess the same right as the English-speaking peo-
ple in Quebec.

Sir JOIIN THOMPSON. In the Province of Quebec the dual
system prevails, and the prisoner is t-ied in both languages. In the
other provinces the priboner is tried in the English language, and
there would be no practical utility in having a mixed jury.

On section 667.

Mr. DAVIES (P. E. I.)-In sub-section 5, you have adopted a
change in practice in regard to Jurors. Heretofore, in misdemea-
nours, the Jury were allowed to disperse during the trial when
the Court adjourned for the day and were not confined; but under
this Act, you keep ail Jurors empannelled, together, until the trial
is over, whether for felony or misdemeanour.

SirJOHN THOMPSON.-That is not the intention; it means the
names of the men and not the men themselves. It is just as at present,
when we keep the names of the panel tied up together.

On section 671.

Mr. DAVIES (P. E. I.)-Is there any specialVprovision taking
away the right of election to be tried separately ?

Sir JOHN THOMPSON.-It is in the discretion of the Court.
They always endeavour to be tried separately. In defending priso-
ners I have tried very bard to get it donc, but of late years it is
never donc with us. Nearly every application is refused.

On section 675, (1)

(1) The provision here discussed, as "section 675," appears to have been
dropped from the Code. From the tenor of the discussion it was evidently a
provision identical with section 525 of the English Draft Code, which section is
in the following words:

"If the Court is of opinion that the accused is taken by surprise in a manner
likely to be prejudicial to his defence by the production on behalf of the prose-
cutor of a witness who has not made any deposition, and of the intention to
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Sir JOHN THOMPSON.--This is a very important change. At
present after the Jury is once formed, the trial must proceed to a
finish ; but this section allovs the Jury to be broken up and the
trial adjourned to a future day just as a civil case may be, according
as Justice may seein to require. The commitee considered it very
carefully, as it is highly important. ·

Mr. OUIMET.-I should think it very wise.
Mr. DAVIES (P. E. I.)-If the trial proceeds fo- a couple of

days, and the prisoner finds himself in a tight place, ho may make
affidavits that he bas been talen entitely by surprise, and the whole
case goes by the board after enormous expense bas been incurred,
and it would have to be begun again, perhaps at a time wheu the
Crown witnesses could not be secured. I cannot recall any case in
my practice in which any injustice has resulted from the rule that,
after the Jury is sworn and the case begun, it must continue to the
end.

Mr. MASSON.-We know that in civil cases, even when we have
pleadings prepared long before the trial, surprises often occur, and
occasionally they are such that the Court will grant an adjournment
after the trial has commenced. If it is necessary in civil cases, where
only matters of dollars and cents are in question, how much more
important is it that it should be granted in the case of crizuinal
matters where a man's life or liberty is at stake.

.Mr. DAVIES (P. E. I.)-This section does not only provide for
an adjournment but for an absolute discharge of the Jury and a
postponement of the trial.

Mr. MASSON.-An adjournment for two or three days might not
be sufficient, and we cannot keep the Jury there for ever or cause
them to return at a distant day. It is better they should be
discharged and the trial commenced de novo than that they sbould
be kept waiting for a long time.

Mr. TISDALE.-It strikes me the strongest argument in favour
of this is our practice in criminal cases. The accused cannot get a
new trial on errors of fact, and if it -were not for that I should be
inclined to oppose the clause, but that being so, it strikes me very
favourably. I do not think we need fear to trust our Judges with
the exercise of this discretion, and it will relieve the accused from
the application of a very hard rule.

Sir JOHN TROMPSON.-My being candid and telling the com-

produce whom the accused has not had sufficient notice, the Court may, on
the application of the accused, adjourn the further hearing of the case, or
discharge the Jury from giving a verdict, and postpone the trial.

If the Court is of opinion that any witness who is not called for the pro-
secution ought to be so called, it may require the prosecutor to call him, and if
the witness is not in attendance, make an order that his attendance shall be
procured, and the Court may if it thinks proper adjourn the further hearing of
the case to sonie other time during the sittings until such witness attends.

" If in such a case the Court is of opinion that it would be conducive to the
ends of Justice to do so, it may upon the application or the accused discharge
the Jury and postpone the trial."
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mittee my views, will not prejudice anybody against the clause,
considering the fair way in which the provisions have been received
throughout; and I hope I will not be suspected of not having done
my duty to the joint committee when I state I have some doubts
about the clause. My experience is that the prisoner always makes
a desperate effort to get a postponement. if he finds,an unfavourable
Jury or the evidence against him stronger than he expected. I am
afraid this would tend te break up the trial in every case in which
the prisoner feels he is getting the woret of it, and in that way might
lead to considerable abuse. Considering the many avenues ofescape
we leave open to the prisoner, and the difficulty of securing convie-
tion, I feel a little doubt aboutso radical a change. Its strength lies in
theory, and in the fact likewise that it bas been recommended in the
English draft Bill.

Mr. CIAPLEAU.-I must say that my experience of 14 or 15
years in criminal trials leads me to consider this clause as objectiona-
ble ; as it would lead to endless difficulties and tend, in many cases,
to defeat the ends of justiqe. The prisoners, and especially their
lawyers, are very ingenious in finding means to postpone the trial.
When a case is tixed for trial, the prisoner has had al the opportu-
nities, under our very liberal system of criminal law, for finding
out what the case really is, and what witnesses are called and to be
called. If we are able to boast of the administration of criminal
justice in our country, it is because trials are carried on not only
with liberality, but with firmness and celerity, and there is no avenue
open to the undue protraction of trials.

Mr. OUI MET.-This section provides for two cases; the first one
is when a witnebs is produced by the Crown who has not been heard in
the preliminary investigation; the second clause applies to*the case
of a witness who has been examined in the preliminary investigation,
but who does not turn up or is not called by the Crown at the trial.
No doubt, in respect to the first category, injustice might occur in
very extreme cases, but still we háve a right to suppose that the
Crown would not do anything of that kind when they knew the
accused to be taken by surprise in producing a new witness of whom
the accused has never heard before. As t» the second clause, there is
certainly no reason at all why it should romain. In the case of a witness
who has been heard, but is not to be found, the law provides that his
deposition may be read in Court; and, as the accused had had an
opportunity 'n the preliminary investigation te cross-examine him,
he can complain of no injustice in not having a second chance to
eross-examine him. As to the tirst class of cases, I would frame the
section so as to make it appear that in the intention of the Legisla-
ture the clause would only apply to such cases as when the Judge
himself would see that a glaring injustice would result from the fact
that a vitness had been suddenly called up, of whom the accused
knew nothing.

Mr. McLEOD.-A case might arise where a witness is producedL
by the prosecution without any previous notice, and the defence so
taken by surprise be utterly unable at the moment, to meet his
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evidence or to prepare an answer to it, although if time ve.re given
he could, and the accused would thus be very much prejudiced. I
take it the intention is that if a witness were produced suddenly at
the trial whose evidence was of an important nature, the Judge
himself would see that unless the prisoner had an opportunity to
answer the evidence so givenin some way, it would be very injurious
to him. In such a case it is open to question whother the Judge
should discharge the Jury or simply postpone further hearing of
the case. As to the second clause I do not see any strong reason for
it. The Crown, I think, ought to cail the witnesses whose names are
on the back of the indictment, and this is now the practice.

Mr. CHAPLEAU.-Sometimes a new witness is called up through
the deposition of another witness whose name is on the back of an
indictment, and the prosecutor. in calling up this new witness, might
be said to take the defence hy surprise. In this case one of two things
is always open to the Judge. Ife might say that he could not accept
that evidence, or he might say : We have no objection to granting a
brief adjournment. But a diffliculty might arise for the Judge in a
case where a man of means or high position finds that he has not a
"friendly jury," finds that he is in a tight place, and with the great
means at bis command he may be able to produce witnesses who will
give affidavits, and the Judge will either have to say that in his
opinion those witnesses should be heard, and discharge the Jury, or -
adjourn the case until the next term, or else run the risk of being
accused of doing an injustice to the prisoner.

Mr. MASSON.-I think the argument presented by the Minister
of Customs, instead of weakening my view, strengthens it. I do not
think that any difficulty will arise in the application of this provision.
The Crown must either produce a witness they did not produce
before, and the defence must be taken by surprise, or the Crown
must have failed to call a witness as to whose testimony they bad
given notice and whose name they had placed on the indictment. In
either of these two cases the accusel may be taken at a great disad-
vantage. In a case of murder in whjuh 1 acted for the accused, an
investigation was held before a Coroner ard..before a bench of Magis-
trates. Before the Coroner a womanwas called and gave evidence,
in the course of which she stated that;she knew nothing about the
matter. This woman was not called $efore tlVMagistrates. In the
meantime the detectives came into the case, and, by the means detec-
tives use, they learned something, and she subsequently came forward
and gave the convicting evidence. There. is a case in which the
defence was taken by surprise. Our information was that she knew
nothing about the case, and would not be awitness. The first inti-
mation we received was the appearance of ber name on the back of
the indictment, but as to what she was to- say we knew nothing ;
and without her evidence I doubt whether-the party would have
been convicted. There are many such cases, especially where detec-
tives have been called in to work up the evidience. Their aim is to
keep all the evidence they have obtained, and one of their methods
of action is to have false statements of the evidence about to be given

56

881



EXTRA APPENDIX.

published in the press. Thus the prisoner comes to trial entirely in
the dark as to the network of evidence which has been woven around
him. The only answer would be to suppose that all this evidence,
was undoubtedly true. From my experience of the evidence worked
up by detectives, I arm not prepared to say that all of it is undoubted-
ly true, and I hold that a prisoner should have an opportunity of
rebutting it. It is impossible to be prepared to rebut it until the
evidence is known, and when such cases arise it is only justice to say
that a man on trial for bis liberty or bis life should be given the
opportunity and time to meet it. I think we can safely trust that
discretionary power in the hands of' the Judges without doing vio-
lence to the administration of justice.

Mr. LATJRIER.-The amendment in this case is one based' more
on suppositions than on real facts. The hon. gentleman who has
just spoken has cited one fact from his practice, but even that solitary
case is not very conclusive. The hon. gentleman stated, and it was
the. only argument I have heard in favour of the amendment, that
it is the practice in civil casès. But there is a wide difference bet-
ween civil and criminal cases. The bon. gentleman must be aware
from bis experience at the bar, that when a man is put on trial it is
ordinarily the event of his life. H1e bas prepared for it during days
and weeks, and when the trial occurs he is fully prepared, to make
his defence. If he is not fully prepared, the invariable tactics pur-
sued are to appeal to the court for ta further postponement of the
trial. When at length the trial is fixed he is ready to meet it with
all the means available. The argument of the Minister of Customs
is unanswerable, that if this amendment is adopted it must inevitably
lead to numerous miscarriages of justice.

Mr. MASSON.-The hon. gentleman bas truly said that it is
usually the event of a man's life to be put on trial. But he cannot
possibly prepare to meet evidence of which he has bad no notice,
and evidence entirely different from that which he was called upon
to meet before the investigating magistrate.

Mr. TISDALE.-I confess that, looking at the carefully prepared
clause, it seems to me that what the English Commissioners
wish to provide against, is not so much the taking advantage of a
prisoner who has had every chance to be prepared, but against
the Crown taking advantage of an ordinary prisoner. The prisoner
must satisfy the Court that the Crown have been guilty of unfairness,
and the Court must judge of that fairness. The prisoner must either
show that the Crown had neglected to call a witness that, under all
the fair circumstances of a criuniial trial under British practice they
should have called, or that they produced a witness whichT they
should not, bave produced. It is limited to these two things. Those
Hon. Gentlemen who have prosecuted a good deal must not forget,
although they sometimes do, that a man is innocent ùiitil he is
proved guilty, and that he should have the fairest po!-sible trial in
the world. I have seen eminent American lawyers of large expe-
rience in criminal cases, who, when they visited the Courts in En-
gland and saw great criminal trials conducted there, expressed them-
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selves as lost in admiration at the fairness of these trials. While we
are proud of our Courts in Canda, yet we have not the experience or
the opportunity, and I am glad to say not the quantity of crime-
because our population is smaller, perhaps-to investigate as have
these eminentjurist in England. Wrhen these great criminal lawyers
andjurist of Great Britain lay down such a principle, they must
have had very strong reasons for it. I will most certainly support
keeping this in the Bill. Though I have nothing like the expe-
rience these English lawyers have, yet I bave acted sometimes as
prosecutor and sometimes as defending counsel, and I lean to the
old principle that a prisoner who is mn trial for bis life or bis reput-
ation, shall have the best of it if possible, if there is any question
which side shall have the best of it.

Mr. DAVIES (P. E. I.)-I think the bon. gentleman did not do
justice to the argument presented by the Minister of Customs which
seemed to me to bo a very strong one. Here is a Judge sitting on
the bench and a man whose life is at stake is being tried. The man
bas had a fair Jury empannelled, and he did not object at tirst, but
as the trial goes on he sees he bas very little chance of success ; and
suppose he submits his own affidavit, or the affidavit of his attorney
that he is taken by surprise, the Judge has only to- decide on that.
lu civil cases the Judge may say : You can make an application for
a new trial if you do not get justice, but in that criminal case no
new trial can be had, and the onus is thrown on the o udge to say he
does not believe the affidavit.

Mr. McLEOD.-It does not strike me that the affidavit has
anything to do with it. The Act says " if the Court is of opinion,"
&c. The Judge hears the evidence that is given by the witness,
and he simply forms bis opinion from that. It does not necessarily
place the Judge in any more difficult position than that in which he
is placed continually in criminal trials. He takes the responsibility
of that and there is no appeal fron bis decision. These are respon-
sibilities attached to the office of Judge, and this is merely giving
him larger jurisdiction to protect the prisoner. A Judge may see
that the accused is being very injuriously prejudiced by the produc-
tion of a witness of which he knew nothing, and yet he sits there
powerless, and must let the prisoner suffer in consequence of that.
This section puts the Judge in a position to protect the prisoner.
Even if it does place the Judge in a worse position than he is in at
present, then I submit that it is the duty of the Judge to take that
responsibility. We sBhould noi legislate in such a way as to relieve a
,udge from responsibility, butwe should see that the prisoner has a
fair and proper trial I am strongly impressed in favour of the sec-
tion because it bas been enunciated by distinguished English lawyers.

Mr. OUIMET.-This would happen in almost every case. For
the preliminary examination it is only necessary that there should
be one or two witnesses examined to make out a primàfacie case,
sufficient to justify the Magistrate in committing. Then, when the
trial comes on and the accused produces his witnesses, sometimes a
large number of new witnesses who were not heard in the preliminary

88.3



EXTRA APPENDIX.

investigation, are called. That is the reason why the gencral prac-
tice bas been to put on the back of the indictment the name of every
witness who has to be heard during the trial. If this clause is
adopted in its present forin, there will not be one case in a dozen in
which the accused will not be in a position to produce an affidavit
stating that ho was taken by surprise, because he did not know in
advance what would be said by every witness to be called in the
case. If there is any reason for this clause, it is only in the firat
case mentioned, that is, when a new witness is sprung upon the
defence without notice ; but the placing of the name of the witness
on the back of the indictment is, I think, a sufficient notice in every
case. .If a glaring injustice were to result from that, that would be
one of those extreme cases for which we could provide; but the
second part of the clause is entirely useless, and would just lead to
endless litigation and practical miscarriage of justice in five ont of
six cases.

Mr. MASSON.-I still submit that the possibility of the Crown
being prejudiced at the triai could easily be provided against by the
Crown giving 24 or 48 hours' notice of the evidence they intended
to produce. They do not need to give it in detail, but such as is
given in a statement of particulars in a civil case. Then the prisoner
would consider before the trial began whether he would make his
application then or whether he would wait : and if be did not make
it before the trial, having had such notice, the judge would refuse
his application if made after the trial began.

Mr. OUIMET.-In trials of professional thieves, for instance, you
would never get a conviction if the accused had in advance the
name of every witness, and the substance of what he was going to
say.

Mr. LAURIER.-We have been in the habit so far of following
British legislation in criminal matters; but in this case we would
be anticipating British legislation. It is true, we have the report of
the British Law Commissioners, which is a very high authority,
but it is not law, and it is the experience of every one, except, per-
haps, my hon. friend from Grey, (Mr. Masson), that no substantial
injustice bas occurred. It seems to me that is a good argument
why we should wait until the practice is changed in England before
we change it in Canada.

Mr. MILLS (Bothwell).- I suppose this provision has been
suggested by some of those cases in England in which innocent
persons were convicted upon the evidence of persons who formed
conspiracies against them, and were subjected to very serious punish-
ment,-I think in one case to transportation for life; and in another
case a person suffered imprisonment for 20 years before he obtained
evidence to prove his innocence, and Parliament had to compensate
him for the loss he sustained. It seems to me that the only effect of
this provision would be to compel the prosecuting counsel to inform
the defendant in a larger degree than at the present time what he
intends to establish, in order to avoid the very thing that this clause
if carried, authorizes the postponement of the trial. If that were
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the effect, the. trial on the whole would be a fairer trial than it
would be if the law is left as it is. I do not know that in many
cases such serious hardship arises under the present law, because
by appeal to the Executive, redress can be obtained ; but that appeal
after all converts the Executive into a Court in which the decisions
of the Courts are reviewed and new evidence taken. The Home
Secretary is doing that every day. There are two circumstances
which contribute to it-the taking of the prisoner by surprise at
the trial, and the question arising as to his méntal soundness. In
these two classes of cases appeals to the Secretary of the Home
Department are rendered necessary; and I suppose the object of this
provision is largely to take from the Executive Department of the
Government this duty, and vest it in the courts. where, after all, it
more properly belongs.

Committee rose and reported progress.

MONDAY, 27th June 1892.

(In the Committee.)

On section 687, sub-section 2.

" Provided that if a witness whose deposition has been taken and signed in
the manner aforesaid is absent from the province, and it is made to appear that
his attendance at the trial cannot be had, the Court may, in its discretion, allow
such deposition to be likewise read as evidence for the prosecution."

Mr. MULOCK -There is a good deal of objection to this clause.
The examination at the preliminary investigation is not as thorougb
as that at the trial.

Sir JOHN THOMPSON.-The ground on which the joint con-
mittee recommended it, was, that it was, after all, leaving the matter
to the discretion of the Judge as to whether he would receive it or
not. If it appeared that the witness had not been cross-examined or
the prisoner not defended, and so forth, the Judge would practically
refuse to admit it.

Mr. IMULOCK.-I would leave discretion to the Judge, if there
bas been cross-examination, but not otherwise. As a matter of prin-
ciple, we :hould not admit the doctrino that depositions should be
admissib o as evidence in the absence of the witness, where he has
not been cross-examined.

Sir JOHN THOMPSON.-I will not press the clause. I think it
is highly doubtful.

Dropped.

On section 727.

Mr. MULOCK.-That does not meet the whole case. It admits
that interference with the Jury may produce substantial injury, but
there shall be no relief unless discovery takes place before the verdict.
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If there has been an improper interference with the Jury, it ought
to be open to the prisoner to show that, even after verdict.

Sir JOHN· THOMPSON.-That is so now. We endeavour to make
some provision later on for a new trial in criminal cases. We will let
that stand. I ask the attention of the Committee to the next section.
which provides that ton mon may find a verdict after four hours.

Mr. MILLS (Bothwell).-I do not like the departure from a
unanimous verdict.

Sir JOHUN THOMPSON.-We will let it stand for to-day, but the
Committee were unanimous about it.

On section 747.

Mr. MASSON.-I ask that the grounds for a new trial be extend-
ed. At present there can be no such motion except in case where
the verdict is against the weight of evidence. I think this right
should also be given in case of surprise. It is rarely that a person
is convicted against the weight of evidence, but there is danger that
ho may be convicted for lack of evidence from being faken by
surprise.

Sir JOHN THOMPSON.-That would be extending the ground
over a very wide area.

On section 748.

Mr. MASSON.-This section shifts the responsibility from the
Court of Appeal to the Minister of Justice. The application will
have to be made to the iMinister, and he will take the responsibility
of deciding it.

Mr. MILLS (Bothwell).-The party wili have to create a doubt
in the mind of the Minister of Justice as to whether the accused was
properly convicted or not.

Mr. MULOCK.-If the Minister had no such discretion the pri-
soner would either be discharged, when perhaps ho should not be
discharged, or unjustly kept in prison. In cases where there is a
substantial doubt, the IMinister of Justice will have the matter cleared
up and the doubt removed.

Mr. MIL LS (Bothwell).-The question is as to which is the best
place to appeal, to the Minister of Justice or to the Court.

Mr. LISTER.-This gives more power to the Minister of Justice
than to the Court. If the Court should refuse to grant a new trial,
on the ground that the verdict was contrary to the weight of evidence,
thon application could be made to the Ministor of Justice, and if
there was any doubt he would direct a new trial.

Sir JOHN THOMPSON.-If the Minister of Justice saw that the
case was cognizable by the Court of Appeal, ho would decline to
exercise his power ; but after the decision something may arise to
throw doubts upon the conviction.
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Mr. DICKEY.-The only objection I see to this section is that if
we apply the term " if the Minister of Justice entertains a doubt,"
on a review of the evidence given, we are introducing a new term
into the law. That might be understood differently by different
Ministers of Justice. There are certain definite principles on which
the Court of Appeal would interpret that phrase ; but there is a
good deal of question as to the propriety of introducingthat terrm, so
far as the Minister of Justice is concerned, unless we limit it to a
doubt produced by something that has arisen subsequent to the trial.
I do not think it should be a doubt arrived at by a review of tho
ovidence given at the trial.

Mr. MILLS (Bothwell).-I have known cases to come before the
Minister of Justice in which the parties were discharged without
additional evidence having arisen, but in which, if such discharge
had not taken place. very great wrong would have been done. In
England the Home Secretary, with the aid of the Attorney General
and the Solicitor General, is practically a Court of Appeal from all
the courts in which the criminal law is administered. In fact, the
Englisli law as it now stands, without a proper classification of the
cases of homicide, would be a very barbarous law indeed but for the
powers possessed by the Home Secretary; and I think that in this
country we would require to make a very great revision of our
administration of the law relating to crime, were it not for the very
large discretionary powers possessed by the Minister of Justice. The
question is whether ho ought to have another officer to assist him
than the Deputy Minister of Justice.

Mr. MASSON.-I think the full powers provided by this section
should certainly be in the hands of the Minister of Justice. At
presont he has either to grant a reduction of the sentence, a discharge
of the prisoner, or a refuisal; ho can only take one of these three
courses. This section give him another privilege, that of referring
the case to a new trial, if the application is based on the ground that
new facts has been discovered.

Mr. LISTER.-It is much botter for the Minister of Justice, in
case ho thinks justice has not been donc, to be in a position to direct
that a new trial shall take place, than to decide that the verdict of
the court was wrong. It would probably be better to have another
trial, at which the accused would have an opportunity of bringing
forward evidence that would satisfy the judge and jury that he was
not guilty or that there was a serious doubt, than that the executive
clemency should be exercised.

Mr. FRASER.-I know two or three cases in which this provision
would have been of great advantage. I remember one case of a man
being taken, while the Court was in session, on a charge of indecent
assault, and he was tried on the following day and found guilty.
There. was a great deal of feeling and excitement about the case;
but when the facts became known to the Minister of Justice, he saw
that there was so littie real evidence against the accused that ho was
discharged. The provision would work still better, because there

887



888 EXTRA APPENDIX.

would be no appeal to the clemency of the Minister, but an oppor-
tunity for a second trial after the facts became known.

Sir JOHN THOMPSON.-We bave had cases in which it would
have been very desirable to have the machinery for a new trial.
There was one case in Prince Edward Island of a most atrocious
character, if the prisoner ireally committed the crime. I had no
doubt in my own nind that he ,had, but the conclusive piece of
evidence was introduced after the evidence for the defence. had been
given. It was no evidence in rebuttal. It was evidence as to some
clothing having been found in a box in the jury room. . I should
have liked very much to have tried him again in order to see whether
he should be executed. Here is the report which the Commissioners
make on this subject:

"A much more diflicult question arises in relation to cases which occur from
time to timè, where circumstances throwing doubt on the propriety of a convic-
tion are discovered after the conviction has taken place. In these cases it was
provided. by the Bill that- the Secretary of State should have power. to give
leave to the person.convicted to apply to the Court of Appeal for a new trial.
Upon the fullest consideration of the subject we do not think that such an
enactment would be satisfactory. In such a case the Court of Appeal must either
hear the new evidence itself or haye it brought before it upon affidavit. In the
former case the Court would substantially try the case upon a motion for a new
tria, and this is opposed to the principle of trial by Jury. In the latter case
they would have no materials for a satisfactory decision. It is impossible to form
an opinion on the value of evidence given on aflidavit and ex parle, until it has
been checked and sifted by independent inquiry. Such duties could not be
undertaken -by a Court of Appeal. If the Secretary of State gave leave to a
convict to move the Court of Appeal for a new trial on evidence brought before
the Court by affidavit, the only well ascertained fact before the Court would be
that the Secretary of State considered that there were grounds for such an
explanation. This would make it difficult to refuse the application. The Secretary
of State would be responsible only for granting leave to move the Court for a
new trial. The Court, in. granting a trial, would always, in fact, take into
account the opinion indicated by the Secretary of State's conduct. It must also
be remembered.that a Court of Justice in deciding upon such applications
would, in order to avoid great abuses, be obliged to bind itself by strict rules,
similar to those which are enforced in applications for new trials in civil cases
on the ground of newly discovered evidence. Such applications cannot be made
at all after the lapse of a very short interval of time, and are not granted if the
applicant has been guilty of any negligence ; and this stringency is essential to
the lue administration of justice and to the termination of controversies. It
would be unsatisfactory to apply such rules to applications for new trials in
criminal cases. No matter at what distance of time the innocence of a convicted
person appeared probable, no matter how grossly a man (suppose under sentence
of death) had mismanaged his case, it would be impossible to refuse him a fresh
investigation on the ground of such lapse of time or mismanagement. Cases in
which, under some peculiar state of facts, a miscarriage of justice takes place,
may sometimes though rarely occur, but when they occur, it is under circum-
stances for which fixed rules of procedure cannot provide.

" Experience has shown that the Secretary of State is a better judge of the
existence of sucli circumstances than a Court of Justice can be. He has every
facility for inquiring into the special circumstances ; he can, and does, -if
necessary, avail himself of the assistance of the Judge who tried the case, and
of the law officers. The position which le occupies is a guarantee of his own
fitness to form an opinion. He is fettered by no rule, and his opinion dbes not
forma a precedent for subsequent cases. We do not see how a hetter meàns
could be provided for enquiry into the circumstances of the exceptional cases in
question. The powers of the Secretary of State, however, as to the disposing of
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the cases which come before him are not as satisfactory as his power of enquir-
ing into their circumstances. He can advise Her Nlajesty to remit or commute a
sentence ; but, to-say nothing of the inconsistency of pardoning a man for an
ofTence on the ground that he did not commit it, such a course niay be unsatis-
factory. The result of the enquiries of the Secretary of State may be to show,
not tbat the convict is clearly innocent, but that the propriety of the conviction
is doubtful that matters were left out of account which ought to have been
considered; or that too little importance was attached to a view of the case, the
debating of which was not suflciently apprehended at the trial. In shiort, the
enquiry may show that the case is one on which the opinion of a second Jury
ought to be given. If this is the view of the Secretary of State, he ought, we
think, to have the right ofasking a new trial on his own undivided responsibility.

" Such a power we accordingly propose to give him by section 545." (1)

[At one o'clock the committee adjourned, and at three o'clock
resumed.]

Sir JOHN THOMPSON moved a section (752a.) providing that
a court, in cases of extradition, may take such evidence as they may
judge best to further the interests of justice.

Mr. MULOCK.-This clause is the result of the statement of a
case which I made to the Minister of Justice Last summer a pri-
soner named Garbett was arrested, charged with an indictable
offence committed in the State of Texas. He was brought before
the Junior Judge of the County ot' York, and there were a number
of people in court who were ready to prove that the prisoner was in
the Town of Wingham at the time he was said to have committed
the offence in the State of Texas, but the Judge held that ail he had
to do was to be satisfied that there was a prim2 facie case, and he
accepted the evidence-of one person from Texas, who identified the
accused, and upon that the order for extradition was made, although
there was an army of witnesses prepared to testify that the accused
was in the Province of Ontario at the time. It was endeavoured to
disturb that fànding but the various Judges held that they could not
interfere with the ruling of the Judge, and Mr. Meyer of Wingham,
who was acting for the accused, showed me the injustice of this, and
I felt satisfied that there was a failure of justice and that upon the
evidence of a foreigner a man (without any money in his possession)
had been extradited and taken to a foreign country while all his
witnesses were here. I thiuk we should not leave the law in that
state.

Sir JOHN THOMPSON.-In mont of the provinces the commit-
ment would be set aside on the ground that the evidence was not
properly taken. According to the view adopted in England and in my
province, the Justice in a proceeding on an indictable offence, is
bound to hear the evidence for the accused.

Mr. MILLS (Bothwell).-ln England there is an express statute
authorizing the Magistrate.to hear the evidence of the party accused
we have no such provision.

Sir JOHN THOMPSO.-There were decisions long, before that
law was passed.

(1) See Art. 748, p. 672, posI.-
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Mr. MILLS (Botbwell).-There is now an express statute.

Committee rose and reported progress.

TUESDAY 28 June 1892.

(In the Committee.)

Sir JOIN THOMPSON.-I propose to amend section 2 so that
the Act shall not come into force until the first day of July, 1893.
instead of first of January, 1893. There was a good deal of discussion
on section 6, because it undertakes to state the extent to which the
criminal law of Canada is applicable, and it can only state it correctly
by referring to the statutes of the United Eingdom which extend
the authority of our Courts beyond our legislative jurisdiction.
Although the section is instructive as it stands, and, I think, correctly
states the law, yet I propose to drop it in order to avoid ambiguity.

On section 5.

Sir JOHN THOMPSON.-We had some discussion about the
question of easenent, and I propose to strike out this section
altogether, and leave the matter as it is by common law.

On sectioný63,

Sir JOHN TIOMPSON.-Sub-section* 2 of that stood over in
order that we might redraft it to make provision for the husband
not being accessory to the fact, by the mere fact that he shelters bis
wife :

" No married person whose husband or wife has been a party to the offence
shall become an accessory after the fact thereto by receiving, cornforting or
assisting the other of them, and no married woman whose husband has been a
party to the offence shall become an accessory after the fact thereto by receiv-
ing, comfortiig, or assisting, in his presence or by his authority, any other
person who bas been a party to such offence in order to enable her husband or
other persons to escape."

Sir JOHN THOMPSON.-There are varions provisions as we go
on for the punishment by heavy penalties, of any one who interferes
with a public officer in the discharge of his duty, and the objection
was made that that would include even a messenger. I propose to
strike out the two -last lines, of paragraph (w) of Article 3 thus
finishing the clause with the word " Canada." (1)

On section 75.

Sir JOHN THfOMPSON.-I think that is all right. There was
soie question, as to whether holding ont inducements to a man not
to turn out on parade would be inducing him to desert. We have
ascertained that is not the case.

(1) See Article 3 (w), p. 5, ante.
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On section 110.

Sir JOHN THOMPSON.-This is worded rather anbiguously.
I propose to alter that by making it read thus:

" Every one, not thereto require I by his lawful trade or calling, who is found
in any town or city carrying about his person any sheath knife, and so on."

On section 111.

Sir JOHN THOMPSON.-I propose to insert after the word
"soldier " in the first line the words" Public Officer or Peace Officer."
I want penitentiary officers to be authorized to carry arns in the
discharge of their duty.

On section 122. (1)

Sir JOHN THOMPSON.-This is the one about which we had a
discussion as to sedition. I think the amendment I propose will meet
al views about that, I propose to strike out al] the words of the
section down to line 22, including the words, "Provided that" in
clause 2 of sub-section (d) ; so that we shall make no definition of
seditious intention, but will simply go on to say what shall not be
seditious, leaving the definition of sedition to common law. The
'section wili begin with "No one shall. be " on the twenty-second line.

On section 265.

Mr. MULOCK.-My hon. friend from Peel (Mr. Featherston) bas
received a letter from a member of the Ontario bar who gives bis
opinion that this section makes the punishment of a party guilty of
an indictable offence, on summary conviction, liable to both a fine
and imprisonment.

Sir JOHN THOMPSON.-Wbere a clause says that a convicted
person is subject to two kinds of punishment, either kind may be
inflicted, in the discretion of the Court; as for instance, when we say
that a man shal be liable to be iinprisoned and to be whipped, it
does not follow that he is to suffer both.

On sections 191, 192 and 193.

Mr.MILLS (Bothwell).-These were the sections that were left to
be dealt with as matters of civil right.

Sir JOHN THOMPSON.-I think it is ail right to pass them.
Mr. MULOCK.-Supposing there is a by-law requiring people to

clean away the snow in front of their premises. By allowing the
snow and ice to accumulate a person runs the risk of falling, and the
owner is liable to be indicted.

Sir JOHN THOMPSON.-If it affects public safety.
Mr. MULOCK.-Any person who is a defaulter in regard to snow

cleaning is subject to certain penalties under the municipal by-laws

(1) See Arts. 123 and 124, and comments at pp. 66-72, anle.
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but we are now making the individual liable Io imprisonment.
I think this is going too far. The matter should be left to be enforced
by municipal authorities.

Sir JOHN TJJOMPSQN.-The mere enforcement of the by-law
would not be sufficient. Any one is now indictable who leaves the
sidewalk in a condition that is dangerous to the publie safety. We
are doing nothing more than affirming that principle. But after the
word " imprisonment " we should add the words, "or a fine."

Mr. MILLS (Bothwell).-Long ago this question ceased to be
dealt with by the crim.inal law and became a part of the police regu-
lations. It is a question whether we should deal with it, or whether
we leave it to be dealt with by the Local Legielature.

Sir JOIIN THOMPSON.-The only change in recent times has
been in the procedure; although they are offences against the
criminal law, the procedure is that of a civil case. We should retain
control of all matters connected with the life, safety and health of
the people.

On section 205.

Sir JOHN THOMPSON.-I move to strike out the first two-
lines and substitute the following: " Every one is guilty of an
indictable offenee and liable on summary conviction to two years'
imprisonment and to a fine of $2,000 who." I also move the follow-
ing sub-section : '' Every one is guilty of an offence and liable to a
penalty of 820, who buys or receives any such lot ticket or other
devise as aforesaid."

On section 504.

Sir JOHN THOMPSON.-This is the section which was dis-
cussed by the hon. member for Queen's when he spoke of the mort-
gagor removing a house from the property.

Mr. McLEOD.-Suppose the mortgagor being in possession, pro-
poses to effect some changes in the premises without asking the
permission of the mortgageo, as is frequently done, he might côme
under this clause.

Mr. MULOCK.-I understand that the changes must be to the
prejudice of the mortgagee.

Mr. McLEOD.-Suppose the mortgagor makes some changes in
the premises, the mortgagee may say they are to his prejudice and
the mortgagor will be Jiable to criminal prosecution.

Mr. MULOCK.-He has the protection of the Jury.

Mr. McLEOD.-le should not be liable to prosecution.

Mr. MILLS (Bothwell).-Thero are cases of this sort. The
mortgagee cannot take possession unless the mortgagor is in default.
Take the case where the mortgagor is the owner of the adjoining
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property; and the principal value of the property for which he has
given the mortgage is the building on it, and ie removes them to
property owned by htmself. I have in my mind a case of that sort
and it is ncessary to protect against such fraud.

Mr. McLEOD.-The mortgagee is the legal owner and bas the
right to take possession in our law. As a matter of fact the mortga-
gor is left in possession and he goes on making improvements with
which the mortgagee does not interfere, so long as his interest is
paid.

Mr. MULOCK.-Suppose they are made for the purpose of
wilfully prejudicing the interests of the owner,

Mr. McLEOD.--The difficulty is to tell whether they are or not.
Take the case of a mortgagor who of his own motion and without
any authority from the mortgagee did make changes. The mort-
gagee might say they did prejudice him. That brings him withim
this section, and the section should not be so drawn as to have that
effect.

Mr. MLLLS (Bothwell).-How is the mortgagee protected ?

Mr. McLEOD.-He eMn take possession of the property.

Mr. MILLS (Bothwell).-I bave in my mind cases where buildings
were moved oft the property weeks before the inortgagee knew
anything about it. The mortgagee was living in another part of the
country and found bis property damaged to one half its value.

Mr. FLINT.-The amendment suggested is not to prevent any
changes or alterations that would be deemed reasonable or prudent.
They must be to the prejudice of the mortgagee.

Mr. McLEOD.-The·prejudice is that it makes the property less
valuable.

Sir JOHN THOMPSON.-On page 128 those tire sections were
allowed to stand in order that we might have a debate on trade com-
binations. I propose that they now pass so as to leave the law
as it is.

Sections agreed to.

Sir JOHN THOMPSON.-For the purpose of providing as nearly
as possible for the separate trial of children, I propose a clause which
will come in conveniently as 550. It is as follows:-

" The trials of all persons apparently under the age of 16 years
shail, so far as it appears expedient .and practicable, take place
without publicity and separate)y and apart from that of other
acéused persons, and at tsuitable times to be designated and ap-
pointed for that purpose." (1)

(1) See Article 550, at p. 517, anle.
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On section 558.

Sir JOHN THOMPSON.-I propose that this section be left as
it was originally printed. The joint committee altered it, but 1 think
they made it a little out of shape as regards the technical language.

On section 765.

Mr. OULIKET.-I suggest that the option allowed to the accused
of taking a speedy trial before a Judge instead of waiting to go before
a Jury, should be allowed him even during the sitting of the Court.
In the City of Montreal we have four terms every year; a term
always lasts more than a month, and sometimes it lasts nearly two
months, so that the court is practically sitting all the time. I do not
see why this option of having a speedy trial, which also amounts to
having a trial before a Judge instead of before a Jury, should not
be left to the accused. I propose he shall have the power to elect at
any time whether the court is sitting or not, as to the tribunal before
which he shall be tried.

Mr. MILLS (Bothwell).-I think there will be a great objection
to introduce a system of leaving it optional to the prisoner to decide
whether he shall be tried before a Jury. The only reason of the Act
introduced by Mr. Sandfield Macdonald, shortly after Confederation,
was to get rid of the expense of maintaining a prisoner for a long
term in gaol, or keeping an innocent party who may have been
accused, for a long period before his trial began ; and so the trial
was alloved to take place before a Judge.

Bill reported, and read the third time, and passed.
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THE EXTRADITION ACT.

[RS.C., chap. 142.]

An Act respecting the Extradition of Fugitive Criminals.

H ER MAJESTY, by and with the advice and consent of the Senate
and House of Comuons of Canada, anacts as follows:-

1. short titie.-This Act may be cited as " Te Extradition Act."
40 V., C. 25, s. 24.

2. Interpretatfon.-In this Act, unless the context otherwise
requires,-

(a.) The expression "extradition arrangement," or - arrangement,"
means a treaty, convention or arrangement made by ler Majesty
with a foreign state for the surrender of fugitive criminals, and
which extends to Canada;

(b.) The expression "extradition crime " may mean any crime
which, if committed in Canada, or within Canadian jnrisdiction,
would be one of the crimes described in the first schedule to this Act,
-and, in the application of this Act to- the case of any extradition
arrangemert, means any crime described in such arrangment whether
comprised in the said schedule or not ;

(c.) The expressions " conviction " and " convicted" do not include
the'case of a condemnation under foreign law by reason of contu-
macy; but the expression "accused person " includes a person so
condemned;

(d.) The expressions "fugitive" and "fugitive Criminal " mean a
person being or suspected of being in Canada, who is accused or con-
victed of an extradition crime committed within the jurisdiction of
any foreign state ;

(e.) The expression " foreign state " includes every colony, depen-
dency and constituent part of the foreign state; and every vessel of
any such state shall be deemed to be within the jurisdiction of and
to be part of the state ;

(f.) The expression " warrant," in the case of a foreign state, in-
eludes any judicial document authorizing the arrest of a person ac-
cused or convicted of crime ;
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(g.) The expression "judge" includes any person authorized to
act judicially in extradition matters. 40 V., c. 25, s. 1.

3. AppucationofAce.-In the case of any foreign state with
which there is, at or after the time when this Act comes into force,
an extradition arrangement, this Act shall apply during the conti-
nuance of such arrangement; but no provision of this Act, which is
inconsistent with any of the terms of the arrangement, shall have
effect to contravene the arrangement; and this Act shall be so read
and construed as to provide for the execution of the arrangement:

2. In the case of any foreign state with respect to which the ap-
plication to the United Kingdom of the Act of the Parlianient of the
United Kingdom, passed in the year one thousand eight hundred
and seventy, and intituled " An Act for amending the Law relating to
the Extradition of Criminals," is made subject to any limitation, con-
dition, qualification or exception, the Governor in Council shall make
the application of this Act, by virtue of this section, subject to such
limitation, condition, qualification or exception:

3. The Governor in Council ýmay, at any time, revoke or alter,
subject to the restrictions of this Act, any order made by him in
council under this Act, and all the provisions of this Act with res-
pect to the original order shall, so far as applicable, apply mutati8
mutands to the new order. 40 V., c. 25, s. 4.

4. This Act, so far as its application in the case of any foreign
state, depends on or is affected by any Order in Council made under
this Act or referred to therein, shall apply, or its application shall
be affected from and after the time specified in the order, or, if no
time is specified, after the date of the publication of the order in the
Canada Gazette:

2. Any order of Her Majesty in Council, referredto in this Act,
and any Order of the Governor in Council made under this Act, and
any extradition arrangement not already published in the Canada
Gazette, shall be, as soon as possible, published in the Canada Gazette
and laid before both Houses of Parliament :

3. The publication in the Canada Gazette of an extradiction arran-
gement, or an Order in Council, shall be evidence of such arrange-
ment or order, and of the terms thereof, and of the application of
this Act, pursuant and subject thereto; and the Cou-t or Judge
shall take judicial notice, without proof, of such arrangement or
order, and the validity of the order and the application of this Act,
pursuant and subject thereto, shall not be questioned. 40 V., c. 25, s. 5.

Ï5. Judges and commissioners.-All Judges of the Superior Courts
and of the Cou,nty Courts of any Province, and ail commissioners
who are, from time to time, appointed for the purpose, in any Pro-
vince by the Governor in Council, under the Great Seal of Canada,
by virtue of this Act are authorized to act judicially in extradition
matters under this Act, within the Province«: and every such person
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shall, for the purposes of thi Act, have ail the powers and jurisdie-
tion of auny Judge or Magistrate of the Province:

2. Nothing in this section shall be construed to confer on any
Judge any jurisdiction in habeas corpus matters. 40 V., c. 25, s. 8.

EXTRADITION FROM CANADA.

6. Jssuing warrant for apprebentsion or ragitive.-Whenever this
Act applies, a Judge may issue bis warrant for the apprehension of
a fugitive on a foreign warrant of arrest, or an information or com-
plaint laid before him, and on such evidence or after such proceed-
ings as in bis opinion would, subject to the provisions of this Act,
justify the issue of his warrant if the crime of which the fugitive is
accused or alleged to have been convicted had been committed in
Canada:

2. The Judge shall forthwith send a report of the fact of the
issue of the warrant with certified copies of the evidence and foreign
warrant, information or complaint, to the Minister of Justice. 40 V.,
c. 25, s. 11.

7. Execation of warrant.-A warrant issued under this Act may
be executed in any part of Canada, in the same manner as if it had
been originally issued, or subsequently endorsed, by a Justice of the
Peace having jurisdiction in the place where it is executed. 40 V.,
c. 25, s. 10.

S. Surrender not dependent on time when offence committed.-
Every fugitive criminal of a foreign state in the case of which state
this Act applies, shall be liable to be apprehended, comnmitted and
surrendered in the manner provided in this Act, whether the crime
or conviction in respect of which the surrender is sought was
comniitted or took place before or after the date of the arrangement,
or of the coming into force of this Act, or of the application of this
Act in the case of such state, and whether there is or is not any
criminal jurisdiction in any Court of Her Majesty's dominions over
the fugitive in respect of the crime. 40 Y., c. 25, s. 7.

9. proceedings before the Judge.-The fugitive shall be brought
before a Judge, who bhall, subject to the provisions of this Act, hear
the case, in the same manner, as nearly as may be, as if the fugitive
was brought before a Justice of the Peace, charged w.th an indictable
offence committed in Canada.

2. The Judge shall receive upon oath, or afirmation if affirmation
is allowed by law, the evidence of any vitness tendered to shew the
truth of the charge or the fact of the conviction :

. 3. The Judge shall receive, in like manner, any evidence tendered
to shew that the crime of which the fugitive is accused or alleged to
have been convicted, is an offence of political character, or is, for any
other reason, not an extradition crime ; or that the proceedings are
being taken with a view to prosecute or punish him for an offence of
a political character. 40 V., c. 25, s. 12.
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10. Evidence.-Depositions or statements taken in a foreign state
on oath or on affirmation, where affirmation is allowed by the law of
the state, and copies of such depositions or statements, and foreign
certificates of, or judicial documents stating the fact of conviction,
may, if duly authenticated be received in evidence in proceedings
under this Act :

2. Such papers shall be deemed duly authenticated if authenticated
in manner provided, for the time being, by law, or if authenticated
as follows:-

(a.) If the warrant purports to be signed by, or the certificate
purports to be certified by, or the depositions or statements, or the
copies thereof, purport to be certified to be the originals or true
copies, by a Judge, Magistrate or officer of the foreign state :

(b ) And if the papers are authenticated by the oath or affirma-
tion of some witness, or by being sealed with the official seal of the
Minister of Justice, or some other minister of the foreign state, or of
a colony dependency or donstituent part of the foreign state: of which
seal the Judge shall take judicial notice without proof. 40 V., c. 25, s. 9.

11. Evidence neeessary for committa.-If, in the case of a fugitive
alleged to bave been convicted of an extradition crime such evidence
is produced as would, according to the law of Canada, subject to the
provisions of this Act, prove that he was so convicted,-and if in the
case of a fugitive accused of an extradition crime such evidence is
produced as would, according to the law of Canada, subject to the
provisions of this Act, justify his committal for trial, if the crime
bad been committed in Canada, the Judge shall issue his warrant for
the committal of the fugitive to the nearest convenient prison, there
to remain until surrendered to the foreign state or discharged accord-
ing to law ; but otherwise the Judge shall order him to be discharged;
40 V., c. 25, s. 13.

12. rroceedings on committa.-If the Judge commits a fugitive
to prison he shall, on such committal.-

(a) Inform him that he will not he surrendered until after the
expiration of fifteen days, and that he has a right to apply for a writ
of habeas corpus ; and-

(b.) Transmit to the Minister of Justice a certificate' of the
committal, with a copy of all the evidence taken before him, not
already so transmitted, and such report on the case as he -thinks fit.
40 V., c. 25, s. 14.

13. By whomn requisiton for surrender may bemae.-A requisition
for the surrender of a fugitive. criminal of a foreign state who is, or
is suspected to be in Canada may be made to theMinister of Justice
by any person recognized by him as a consular officer of that state
resident at Ottawa,-or by any minister of that state communicating
with the Minister of Justice through the diplomatic representative of
lHer Majesty in that state,-or if neither of these modes is convenient,
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then in such other mode as is settled by arrangement. 40 V.,
c. 25, s. 15.

14. when fugitIre not liable to surrender.-No fugitive shall be
liable to surrender under this Act if it appears.-

(a.) That the offence in respect of which proeeedings are taken
under this Act is one of a political character; or-

(b.) That such proceedings are being taken with a view to prosecute
or punish him for an offence ofapolitical character. 40 V., e. 25, s. 6.

15. Cases where surrender may be refused.-If the Minister of
Justice at any time determines:-

(a.) That the offence in respect of which proceedings are being
taken under this Act is one of a political character;

(b.) That the proceedings are, in fact. being taken with a view to
try or punish the fugitive for an offence of a political character; or-

(c.) That the foreign state does not intend to make a requisition
for surrender,-

He may refuse to make an order for surrender, and may, by order
under his hand and seal, cancel any order made by him, or any
warrant issued by a Judge under this Act, and order the fugitive to
be discharged ont of custody on any committal made under this Act;
and the fugitive shall be discharged accordingly. 40 V., c. 25, s. 16;
-45 V., c. 20, s. 1.

16. Delay before surrender.-A fugitive shall not be surrendered
until after the expiration of fifteen days from the date of his committal
for surrender; or if a writ of habeas corpus is issued, until after the
decision of the Court remanding him :

2. A fugitive who has been accused of an offence within Canadian
jurisdiction, not being the offence for which his surrender is asked,
or who is undergoing sentence under a conviction in Canada, shall
not be surrendered until after he lias been discharged, whether by
acquittal or by expiration of his sentence, or otherwise. 40 V., c. 25,
s. 17.

17. surrender to officer or foreign state.-Subject to the provisions
of this Act, the Minister« of Justice, upon the requisition of the
foreign state, may, under his band and seal, order a fugitive who
has been committed for surrender to be surrendered to the person or
persons who are, in his opinion, duly authorized to receive him in
the name and on behalf of the foreign state, and he shall be so
surrendered accordingly:

2. Any person to whom such order is directed may deliver, and
the person so authorized nay receive, hold in custody and convey
the fugitive within the jurisdiction of the foreign state; and if ho
escapes out of any custody to whieh lie is delivored, on or in pur-
suance of such order, he may be retaken in the same manner as any
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person accused or convicted of any crime against the laws of Canada
may be re-taken on an escape. 40 V., c. 25, s. 18.

18. Property fonud on Fugitive.-Every thing found in the pos-
session of the fugitive at the time of his arrest, which may be
material as evidence in making proof of the crime may be delivered
up with the fùgitive on bis surrender, subject to all rights of third
persons with regard thereto. 40 V., c. 25, s. 19.

19. Time within whieh fugitive must be conveyed ont of Canada.-
If a fugitive is not surrendered and conveyed out of Canada within
two months after bis committal for surrender, or if a writ of habeas
corpus is issued, within two months after the decision of the Court
on such writ, over and above, in either ca4se. the time required to
convey him from the prison to which he has been committed, by the
readiest way out of Canada, any one or more of the Judges of the
Superior Courts of the Province in which such person is confined,
baving power to grant a writ of habeas corpus, may. upon application
made to him or them by or on behalf of the fugitive, and on proof
that reasonable notice of the intention to make such application has
been given to the Minister of Justice, order the fugitive to be
discharged out of custody, unless sufficient cause is shewn against
such discharge 40 V., c. 25, s. 20.

20. Forms.-The forms set fourth in the second schedule to this
Act, or forms as near thereto as circumstances admit of, may be
used in the matters to which such forms'refer, and when used, shal
be deemed valid. 40 V., c. 25, s. 21.

EXTRADITION FROM FOREIGN STATE.

21.. >Rquisition for a fugitive from canada.-A requisition for the
surrender of a fugitive criminal from Canada, who is or is suspected
to be in any foreign state with which there is an extradition arrange-
ment, may be made by the Minister of Justice to a consular officer
of that state resident at Ottawa, or to the Minister of Justice or
any other Minister of that state, through the diplomatic representative
of Her Majesty in that state, or if neither of these modes is convenient,
then in such other mode as is settled by an arrangement. 40 V., c.
25, s. 22.

22. conveyance or fugitive surrenadered.-Any person accused or
convicted of an extradition crime. who is surrended by a foreign
state, may, under the warrant for his surrender issued. in such
foreign state, be brought into Canada and delivered to the proper
authorities to be dealt vith.according to law.

23. Surrendered fugitive not punishable contrary to arrangement.
-Whenever any person accused or convicted of an extradition crime
is surrendered by a foreign state ; in pursuance of any extradition
arrangement, such person shall not, until after he bas been restored
or bas bad an opportunity of returning to the foreign state within
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the meaning of the arrangement, be subject, in contravention of any
of the terms of the arrangement, to any prosecution or punrishment
in Canada for gmiiy other offence coinmitted prior to his surrender.
for which he should not, under the arrangement, be prosecuted. 40
V., c. 25, S. 23.

LIST OF CRIMES.

24. construction oflst or crimes in scheduie.-The list of crimes
in the first schedule to this Act shall be construed according to the
law existing in Canada at the date of the alleged crime, whetber by
common law or by statute made before or after the passing of this
Act. and as including only such crimes, of the descriptions comprised
in the list, as are, under that law, indictable offences. 40 V., c. 25.
second sehedule, part.

FIRST SCHEDULE.

List of Crimes.

J. MURDER, o' ATTE3fPT or CONSPIRACY TO MURDER

2. MANSLAUGHTER ;

3. COUNTERFEITING or altering money, and UTTER[NG counterfeit
or altered monoy;

4. FoROERY, conterfeiting or altering, or UTTERING What is forged,
counterfeited or altered;

5. LARCENY; (1)

6. EMBEZZLEMENT; (1)

7. OBTAININO money orl goods. or valuable securities, BY FALSE
PRETENCES;

8. CRIMES AGAINST BANKRUPTCY OR INSOLVENCY LAW;

9. FRAUD by a BAILEE, BANNER, AGENT. FACTOR TRUSTEE, or by a
director or member or officer of any company, which fraud is made
criminal by any Act for tho time being in force ; (1)

· 10. RAPE;
11. ABDUCTION ;

12. CHILD STEALINO;

13. KIDNAPPING;
14. FAL SE IMPRISONMENT

15. BUROLARY, HOUSE-BREAKINo or SHOP-BREAK[NG;

(1) See Title VI of the Code, at pp. 266 e seq., for olfences heretofore
called larceny embezzlement, fraud, etc., and now ineluded in the general
term " THEFT".
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16. ARSON ;

17. ROBnERY;

18. TrHREATS, by letter or otherwise, WITH INTENT TO EXTORT;

19. PERJURY or SUnORNATION of perjury;

20. PIRAcY by municipal law or law of nations, committed on
board of or against a vessel of a foreign state ;

21. CRIMINAL ScUTTLrNG or DESTROYING such a VESSEL AT SEA,
whether on the high seas or on the great lakes of North America,
or ATTEMPTINo Or CONSPIRINO to do so;

22. ASSAULT ON board such VESSEL AT SEA, whether on the high
seas or on the great lakes of North Armerica, with intent to destroy
life or to do grievous bodily harm;

23. REVOLT or CONSPIRACY TO REVOLT, by twO or more persons
on board such a vessel at sea, whether on the high seas or on the great
lakes of North America, against the authority of the inaster;

24. Any offence under either of the following Acts, and not
included in any foregoing portion of this schedule :-

(a) "An Act respecting offences against the Person;

(b) " The Larceny Act'; " (1)

(c) "An Act respectingforgery:"

(d) "An Act respecting offences relating to the Coin;

(e) "An Act respecting Jalicious Injuries to property;"

25. Any offence which is, in the case of the principal ofTendor,
included in any foregoing portion of this schedule, and for which the
fugitive criminal, though not the principal, is liable to be tried or
punished as if he were the principal. 40 V., c. 25, second schedule
part.

SECOND SCHEDULE

FORM ONE.

Form of Warrant of Apprehension.

To wit:-

To all and each of the constables of
Whereas it has been shewn to the undersigned, a Judge under

The Extradition Act," that

(1) See TiLle VI of the Code at pp. 228 el seq., for offences formerly termed
Larceny, Enbez:lemenl, Fraud, etc., and now included in the general term
1 TBEFT."
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late of is accused (or convicted) of the
crime of within the jurisdiction of

This is therefore to command you in Her Majesty's name forthwith
to apprehend the sud and to bring him before
me, or sorne other Judge under the said Act, to be further.dealt
with according to lawi for which this shall be your warrant

Given under my hand, and seal at
this day of A. D.

PORM TWO.

Formn of Warrant of Committal.

To wit

To one of the constables of
and to the kéeper of the

at
Be it renembered that on this day of in

the year at
is brought before me a Judge under " The Extra-
dition Act," who has been
apprehended under the said Act, to be dealt with according to law;
and forasmuch as I have determined that he should be surrendered
in pursuance of the said Act, on the ground of bis being accused
(or convicted) of the crime of

within the jurisdiction of
This is therefore to command you, the said constable, in Her

Majesty's name, forthwith to convey atid deliver the said
into the custody of

the keeper of the at and
you, the said keeper, to receive the said

into your custody, and him there safely to keep until he is
thence delivered pursuant to the provisions of the said Act, for
which this shall be your warrant.

Given under my hand and seal at this
day of A. D.

FORM THREE.

Form of Order of Jlinister of Justice for Surrender.

To the keeper of the at
and to

Whereas late of
accused (or convicted) of .the crime of
within the jurisdiction of
was delivered into the custody of you, the keeper of the
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at by warrant
dated pursuant to " The Extradition
Act."

Now I do horeby, in pursuance of the said Act, order you, ïhe
said keeper, to deliver the said

into the custody of the said
; and I command you, the

said to receive the said into
your custody, and to convey him within the jurisdiction of the
said and there place him in
the eustody of any person or persons (or of

) appointed by the said to
receive him ; for which this shall be your warrant.

Given u"der the hand and seal of the undersigned Minister of
Justice of Canada, this day of
40 V.. e. 25, third schedule. A. D.

EXTRADITION BETWEEN CANADA AND THE
UNITED STATES.

In an international point of view the extradition of criminals is a matter of
comity, and not a matter of right, except in cases specially provided for by
Treaty (.

The first treaty between GreatBritain and the United States was Jay's Treaty
made in 1794. It extended only to murder and felony, and ceased its operation
in 1812, at the outbreak of the American War.

The extradition of fugitive criminals between Canada and the United States
is now regulated by the Ashburton Treaty or Treaty of Washington, made
between Great Britain and the United States in 184, by statutes passed to give
that Treaty effect, and by a recent convention between Great Britain and the
United States concluded in 1889 and ratified on the Ilth March 1890. The
Imperial statutes, relating to procedure in extradition generally, are the Extra-
dition Acts, t870. and 1873 (33-34 Vic., c. 52, and 36& 37 Vic., c. 60), by which it
is, amongst other things. enacted that if, by any law made after the passing of
the Act of 1870 by the Legislature of any British possession, provision is made
for carrying into effect within such possession the surrender of fugitive criminals
in or suspected of being in such British possession, Her Majesty may, by any
Order in Council applying the said Acts of 1870 and 1873 to any foreign state,
or by any subsequent Order, suspend as to such foreign state the operation of the
said Acts within any such British possession, so long as the extradition law of
such British possession continues in force there; and by an Order in Council of
Her Majesty, daLed the 17 November 1888, il was directed that,-in view of
the passing of the Act of the*Dominion Parliament passed in 1886, (2) providing
for carrying into effect within the Dominion of Canada, the surrender of
fugitive crirninals,-the operation of the imperial Extradition Acts 1870 and 1873
should be suspended within the Dominion of Canada so long as the said Dominion
statute should continue in force ; and, immediately after the ratification of the con-
vention of 1889-1890, another Imperial Order in Council was passed ordering
that from and after the 4th April 1890; the Imperial Extradition Acts of 1870 and
1873 shall apply in the case of the United States and the said Convention, and
1urther ordering that the operation of the said Imperial Acts shall be suspended

(1i Re Anderson, 11, U. C. C. P. 61, per flichards, J.; R. v. Young, 9 L. C J.
44, per Badgley, J.

(21 R.S.C. c. 142.
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within the Dominion of Canada, so far as relates to the United States, and so long
as the provisions of the Canadian Act of 1886 continue in force.

So, that, in Canada, our present law as to procedure in Extradition matters is
contained in R.S.C. chap. 142. The Ashburton 'rreaty only applies to the crimes
of munDER, PIiIACy. Arsos, RoDDERY, FoltGit.:Y, and the UTTEnANCE OF FORGERIES:
but the above mentioned Convention made hetween Great Britain and the United
States in 1889-1890, for the extradition of fugitive criminals, embraces, as to the
United States and Canada, (as a part of the British Empire), not only the offences
above mentioned, but also a number of other offences, which will be found
enumerated in the first of the following Articles of that Convention

"WHEREAS by the Xth Article of the Treaty concluded between
Her Britannie Majesty and the United States of America on the ninth
day of August, one thousand eight hundred and forty-two provision
is made for the extradition of persons charged with certain crimes ;

" And whereas it is now desired by the High Contracting Parties
that the provisions of the said A rticle should embrace certain crimes
not therein specifled, and should extend to fugitives convicted*of the
crimes specitied in the said Article and in this Convention ;

" The said High Contracting Parties bave appointed as their
plenipotentiaries to conclude a Convention for this purpose, that is
to say :-

Il ler Majesty the Queen of the United Kingdom of Great Britain
and Ireland ; Sir Julian Pauncefote, Knight Grand Cross of the
Most Distinguished Order of Saint Michael and Saint George, Knight
Commander of the Most Honourable Order of the Bath, and Envoy
Extiaordinary and Ninister Plenipotentiary of Her Britannie Majesty
to the United States ;

"And the President of the United States of America ; James
G. Blaine, Secretary of State of the United States ;

" Who, after having communicated to each other their respective
full powers, found in good and due form, have agreed upon and
concluded the following Articles

" ARTICLE 1.

"Tho provisions of the said Xth Article are hereby made applicable
to the following additional crimes

"1. MANSLAUoHTER when voluntary.

"2. COUNTERFEITING or ALTERING money ; UTTERING OR BRINGING
INTO CIRCULATION COUNTERFEIT OR ALTERED 31ONEY.

"3. EMBEZZLEMENT ; LARCENY ; RECEIVINO any money, valuable
security, or other property, knowing the same to have been embezzled,
stolen, or fraudulently obtained. (1)

(I) See Title VI of the Code at pp. 26f c seq., for offences forrnerly called
larceny, embezzlement, etc., and now included in the general term " TEFT."
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" 4. FaAiuD by a bailee, banker, agent, factor, trusteE, or diretor
or member or officer of any company, made 'eriminal by the laws of
both countries.

"5. PEJURy, Or SUBORNATION OF PERJURY.

"6. -RAPE ; ABDUCTION ; CHILD-STEALING ; KIDNAPPING.

"7. BURGLARY ; HOUSEBREAKINo or SHOPBREAKING.

"8. PrRAcY by the law of nations.
"9. REVOLT, Or CONSPIRACY TO REVOLT, by two or more persons

on board a ship on the high seas, against the authority of the
master ; WRONGFULLY SINKING OR DESTROYING A VESSEL AT SEA, or
ATTEMPTING to do so ; ASSAULTS 'MN BoARD A sHIP on the high seas,
wITH INTENT to do grievous bodily harm.

"l10. CRIMES AND OFFENCES AGAINST TUE LAWS of both countries
for the suppression of SLAVERY and SLAVE TRADING.

" Extradition is also to take place for PARTICIPATION in any of the
crimes mentioned in this Convention or in the aforesaid Xth Article,
provided such participation be punishable by the laws of both
countries.

"ARTICLE Il.

"A fugitive criminal shall not be surrendered, if the offence m
respect of which bis surrender is demanded be one of a political cha-
racter, or if he proves that the requisition for bis surrender has in
fact been made with a view to try or punish him for an offence of a
political character.

" No person surrendered by either of the High Contracting Parties
to the other shall be triable or tried, or be punished for any political
crime or offence, or for any act conneeted therewith, committed
previously to bis extradition.

" If any question shall arise as to whether a case comes within the
provisions of this Article, the decision of the authorities of the
Government in whose jurisdiction the fugitive shall be at the time
shall be final.

"ARTICLE III.

"No person surrendered by or to either of the High Contracting
Parties shall be triable or be tried for any crime or offence con-
mitted prior to bis extradition, other than the offence for which he
was surrendered, until be shall have had an opportunity of returning
to the country from which he was surrendered.

"ARTICLE IV.

"Al articles'seized which were in the possession of the person to
be surrendered at the time of his apprehension, whether being the
proceeds of the crime or offence charged, or being material as evi-
dence in making proof of the crime or offence, shall, so far as prac-
ticable, and if the competent authority of the State applied to for
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the extradition bas ordered the delivery thereof, be given up when
the extradition takes place. Nevertheless, the rights of third parties
with regard to the articles aforesaid shall be duly respected.

" ARTICLE '.

"If the individual claimed by one of the two 11igh Contracting
Parties, in pursuance of the present Convention, should also be
claimed by one or several other Powers on account of crimes or
offences committed within their respective jurisdictions, this extra-
dition shall be granted to that State whose demand is first received.

The provisions of this Article, and also of Articles Il to IV inclu-
sive, of the present Convention, shall apply to surrender for offences
specified in the aforesaid Xth Article, as well as to surrender for
offences specified in this Convention.

. "ARTICLE VI.

"The extradition of fugitives under the provisions of this Con-
vention and of the said Xth Article shall be carried out in Her
Majesty's dominions and in the United States, respectively, in con-
formity with the laws regulating extradition for the time being in
force in the surrendering State.

" ARTIcLE VII.

"The provisions of the said Xth Article and of the Convention shall
apply to persons convicted of the crimes therein respectively named
and specified, whose sentence therefor shall not bave been executed.

" In case of a fugitive criminal alleged to have been convicted of
the crime for which his surrender is asked, a copy of the record of
the conviction and of the sentence of the Court before which sich
conviction took place duly authenticated shall be produced, together
with the evidence proving that the prisoner is the person to whom
sueh sentence refers.

"A RTICLE VIiI.

"The present Convention shall not apply to any of the crimes
herein specified.which shall have been committed, or to any convic-
tion which shall have been pronounced, prior to the date at which
the Convention shall come into force."

Where a prisoner was, with a view to bis extradition to Canada, arrested in
New York, and charged there before a United States Commissionerwith having
forged in Montreal, the endorsements of certain bank drafts, it was, after his
commitment for extradition, contended, upon habeas corpus before the United
States Circuit Court that, as the proceedings before the Commissioner were not
instituted by the public authorities of Canada or by any person authorised to
represent the executive of the Canadian government, but merely by a private
individual alleged to have been affected by the forgery charged against the
prisoner, the commitment was i'legal; and Brown, J.,-who rendered judgment
quashing the proceedings and discharging the prisoner,-held, on the authoritv
of a previous decision in re Kelly, j1) that it was the foreign government only

(i) In re Kelly, 26 Fed. Rep. 852-856.
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that was entitled to obtain the extradition of the accused, that the initiatory
steps for extradition must be by authority of the foreign government and in
its behalf, that the coniplaint in this case, having been made by a private
individual, it was necessary that he should have shewn, before the closing of
ihe proceedings before /he Commissioner and before the commitment, that he
was a person authorised to represent and act in the matter on behalf of the
executive of the foreign power. or that his proceedings had been adopted hy such
executive, and that. not having shewn any such authority orany such adoption by
the Canadian authorities, the proceedings were illegal and must be set aside. (1

(I) In re Ferrelle, S. C., 28 Fed. Hep. 878 ; 9 Cr. Law Mag. 85.



THE FUGITIVE OFFENDERS' ACT.

[R.S.C., en.A. 143.]

An Act respecting fugitive oflenders in Canada from otier parts of
lHer Majesty's Dominions.

ER MAJESTY, by and with the adviee and consent of the
Senate and House of Commons of Canada, enacts as follows:-

1. short Thie.-This Ac t may be cited as " The Fugitive Offendera,
Act." 45 V., c. 21, s. 1.

2. interpretation.-In this Act, unless the context otherwise
requires,-

(a.) The expression " Magistrate " means any Justice of the Peace
or any person having authority to issue a warrant for the appre-
hension of persons accused of offences, and to commit such persons
for trial;

(b.) The expression " Deposition " includes every affidavit, affirma-
tion, or statement made upon oath;

(c.) The expression " Court " means.-in the province of Ontario,
the ligh Court of Justice for Ontario ; in the province of Quebec,
the Superior Court; in the province of Nova Scotia, the Supreme
Court; in the province of New Brunswick, the Supreme Court; in
the province of Prince Edward Island, the Supreme Court of Judica-
tuf-e; in the province of British Columbia, the Supreme Côurt ; in
the province of Manitoba, Her Majesty's Court of Queen's Bench for
Manitoba; in tho North-West Territories, a Judge of the Supreme
Court for the North-West Territories ; in the District of Keewatin, a
stipendiary Magistrate ; and also in the said Territories and District
such Court or Magistrate or otherjudicial authority as is designated,
from time to time, by proclamation of the Governor in Council
published in the Canada Gazette. 45 V., c. 21, s. 16, part ;-49 V.,
c. 25, s. 30.

3. Appication of Act.-This Act shall apply to the following
offences, that is to say: to treason and to piracy, and to every
offence, whether called felony, rhisdemeanor, crime or by any other
name, which is for the time being punishable in the part of IIer
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Majesty's dominions in which it was committed, either on indictment
or information, by imprisonment with hard labor for a term of twelve
months or more, or by any greater punishment, and, for the pur-
poses of this section. rigorous imprisonment, and any confinement in
a prison combined with labor, by whatever name it is called, shall be
deemed to be imprisonment with hard labor.

2. This Act shall apply to an offence, notwithstanding that, by
the law of Canada, it is not an offence or not an offence to which this
Act applies; and all the provisions of this Act, including those
relating to a provisional warrant and to a committal to prison, shall
be construed as if the offence were in Canada an offence to which
this Act applies:

3. This Act- shall apply, so far as is consistent with the tenor
thereof, to every person convicted by a Court in any part of ler
Majesty's dominions, of an offence committed either in lier Majosty's
dominions or elsewhere, who is uñlawfully at large before the
expiration of his sentence, in like manner as it applies to a person
accused of the like offence committed in the part of Her Majesty's
dominions in which such person was convicted:

4. This Act shall apply in respect to offences committed before the
commencement of this Act, in like manner as if such offences were
committed after such commencement. 45 V., c. 21, ss. 8> 14 and 15.

RETURN OF FUGITIVES.

4. Apprehension and return of fugitive effenders.-Whenever a
person accused of having committed an offence to which this Act
applies in any part of Her Majesty's dominions, except Canada, bas
left that part, such person, in this Act referred to as a fugitive from
that part, if found in Canada, shall be liable to be apprehended and
returned, in the manner provided by this Act, to the part from
which he is a fugitive:

2. A fugitive may be so apprehended under an indorsed warrant
or a provisional warrant. 45 V., c. 21, s. 2.

5. Proeeedings In Canada on warrant issued eIsewhere.-Whenever
a warrant bas been issued in a part of Her Majesty's dominions for
the appiehension of a fugitive from that part who is, or is suspected to
be in or on the way to Canada, the Governor General or a Judge of a
Court, if satisfied that the warrant was issued by some person having
lawful authority to issue the same, may indorse such warrant in
manner provided by this Act, and the warrant so indorsed shall be a
sufficient authority to apprehend the fugitive in Canada and bring
him before a Magistrate. 45 V., c. 21, s. 3.

6. Provisional warrant.-A Magistrale in Canada may issue a
provisional warrant for the apprehension of a fugitive who is or is
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suspected of being in or on bis way to Canada, on sueb information
and under such circumstances as would, in bis opinion, justify the
issue of a warrant, if the offence of which the fugitive is accused had
been committed within bis jurisdiction; and such warrant may be
backed and executed accordingly :

2. A Magistrate issuing a provisional warrant shall forthwith send
a report of the issue together with the information or a certified copy
thereof to the Governor General ; and the Governor General may if
he thinks fit discharge the person apprehended under such warrant.
45 V., c. 21, s. 4.

7. Paoceedings on fncitive's apprehension.-A fugitive, when ap-
prehended, shall be brought before a Magistrate, who, subject to the
provisions of this Act, sball hear the case in the same manner, and
have the same jurisdiction and powers. as nearly as may be, including
the power to remand and admit to bail, as if the fugitive was charged
with an offence committed within his jurisdiction;

2. If the endorsed warrant for the apprehension of the fugitive is
duly authenticated, and such evidence is produced as, subject to the
provisions of this Act, according to the law ordinarily administered
by the Magistrate raises a strong or probable presumption that the
fugitive committed the offence mentioned in the warrant, and that
the offence is one to which this Act applies, the Magistrate shall
commit the fugitive to prison to await his return, and shall forthwith
send a certificate of the committal and such report of the case, as be
thinks fit, to the Governor General.

3. Whenever the Magistrate commits the fugitive to prison be
shall inform the fugitive that he will not he surrendered until after
the expiration of fifteen days, and that he bas a right to apply for a
writ of habeas corpus or other like process;

4. A fugitive apprehended on a provisional warrant may, from
time to time, be remanded for such reasonable time not exceeding
seven days at any one time as under the circumstances seems
requisite for the production of an endorsed warrant. 45 V., C. 21, s. 5.

8. order for ragitive's return.-Upon the expiration of fifteen
days after the fugitive has been committed to prison to await bis
return,-or if a writ of habeas corpus or other like process is issued
by a Court with reference to such fugitive, after the final decision of
the Court in the case,-the Governor General, by warrant under his
band, if he thinks it just, may order the fugitive to be returned to the
part of Her Majesty's dominions from which he is a fugitive, and
fer that purpose to be delivered into the custody of the persons to
wbom the warrant is addressed, or some one or more of them, and
to be h eld in custody and conveyed to the said part of Her Majesty's
dominions, to be dealt with there. in due course of law, as-if he had
been there apprehended ; and such warrant shall be forthwith
executed according to the tenor thereof. 45 V., c. 21, s. 6.

9. iencharge or fugitive in certain case».-If a fugitive who, in
pursuance of this Act, bas been committed to prison in Canada to
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await his return, is not conveyed out of Canada within two months
after such committal, the Court, upon application, by or on 'behalf
of the fugitive, and upon proof that reasonable notice of the inten-
tion to make such application has been given to the Governor Gene-
ral, may, unless sufficient cause is shown to the contrary, order the
fugitive to bc di:,charged out of custody. 45 V., c. 21, s. 7.

10. Whenever it is made to appear to the Court that by reason
of the trivial nature of the case, or by reason of the application for
the return of a fugitive not being made in good faith, in the interests
of justice or otherwise, it would, having regard to the distance, to
the facilities for communication, and to all the circumstances of the
case, be unjust or oppressive or too severe a punishment to return
the fugitive either at all or until the expiration of a certain period,
such Court may discharge the fugitive, either absolutely or on bail,
or order that he shall not be returned until after the expiration of
the period named in the order, or may make such other order in
the premises, as to the Court seems just. 45 V., c. 21, s. 9.

11. A ·fugitive undergoing sentence for another offence.-A fugi-
tive who has been accused of an offence within Canadian jurisdiction,
not being the offence for which his surrender is asked, or who is
undergoing sentence under a conviction in Canada, shall not be
surrendered uqtil after he has been discharged, whether by acquittal
or by expiration of his sentence, or otherwise.

12. Search warrant.-Whenever a warrant, for the apprehension
of a person accused of an offence, has been endorsed in pursuance of
this Act, in Canada, any magistrate in Canada shall bave the same
power of issuing a warrant to search for any property alleged to
have been stolen or to be ortherwise unlawfully taken or obtained
by such person, or otherwise to be the subject of such offence, as
that magistrate wouldhave if the property had been stolen or other-
vise unlawfully takenor obtained, orthe offence h4d been commit-

ted wholly within the jurisdiction of such magistrate. 45 T., c. 21,
s. 10.

13. Exercise of judicial powers.-Any judge of the court may
either in term time or vacation, exercise in chambers, all the powers
conferred by this Act upon the court. 45 V., c. 21, s. 16, pa, t.

14. Endorsement on a warrant.-An indorsement of a warrant in
pursuance of, this Act shall be signed by the authority indorsing the
same, and shall authorize all or any of the persons named in the
indorsement, and of the persons to whom the warrant was originally
directed, and also every coûstable, to execute the warrant within
Canada by apprehending the person named in it, and bringing him
before a magistrate in Canada, whether he is the. magistrate named
in the indorsement or some other

2. Every warrant, summons, subpena and process, and every
indorsement made in pursuance of this Act thereon, shal, for the
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purposes of this Act, remain in force, notwithstanding that the
person signing the warrant or such indorsement dies or ceases to .
hold office. 45 V., c. 21, s. 11.

15. Manner er retura of fugitive.-Whenever a fugitive or prisoner
is authorized to be returned to any part of Her Majesty's dominions
in pursuance of this Act, such fugitive or prisoner may be sent
thither in any ship registered in Canada or belonging to the Govern-
ment of Canada :

2. The Governor General, for the purpose aforesaid, may, by the
warrant for the return of the fugitive, order the master of any ship
registered in Canada, bound to the said part of fHer Majesty's
dominions, to receive such fugitive or prisoner, and afford a passage
and subsistance during the voyage to him, and to the person having
him in custody, and to the witnesses; but such master shall not be
required te receive more than one fugitive or prisoner for every
hundred tons of his ship's registered tonnage, or more than one
witness for every fifty tons of such tonnage:

3. The Governor General shall cause to be endorsed upon the
.agreement of the ship such partieulars with respect te any fugitive
pisoner or witness sentin her, as the Minister ofMarine and Fisheries,
from time te time, requires:

4. Every such master shall, on his ship's arrival in the said part
of ler Majesty's dominions, cause such fugitive or prisoner, if he is
not in the custody of any person, to be given into the custody of
some constable there, to be dealt with according to law:

5. Every master who fails, on payment or tender of a reasonable
amount for expenses, te comply with an-order made in pursuance of
this section, or te cause a fugitive or prisoner committed to his
charge to begiven into custody as required by this section, shall be
liable, on summary conviction, to a penalty net exceeding two
hundred dollars. 45 V.. c. 21, s. 12.

EVIDENcE.

16. »epositions.-A Magistrate may take depositions for the
purposes of this Act, in the absence of a person accused of an offence,
inlike manner as he might take the same if suchi person was present
and accused of the offence before him. 45 V., c. 21, s. 13, part.

17, Depositions whether taken in the absence of the fugitive or
otherwise and copies thereof, and official certificates of, or judicial
documents. stating facts- may, if duly authenticated, be received in
evidence in'proceedings under this Act. 45 V., c 21, s. 13, part.

18. Anthentication or warrants, etc.-Warrants and depositions
and copies thereof, and official certificateg of, or judicial documents
stating facts, shall be deemed duly authenticated for the purposes
of this Act, if they are authenticated in manner provided, for the
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time being, by law, or if they purport to be signed by or authenti-
cated by the signature of a Judge, Magistrate or Officer of the part
of Her Majesty's dominions in which the same are issued. taken or
made, and are authenticated either by the oath of some witness or
by being sealed with the officiai seal of a Secretary of State, or with
the public seal of a British possession, or with the officiai seal of a
Governor of a British possession or of a Colonial Secretary, or of
some Secretary or Minister administering a department of the
government of a British possession ; and all Courts and Magistrates
shall take judicial notice of every such seal as is in this section men-
tioned, and shall admit in evidence without further proof the docu-
menta authenticated by it. 45 V., c. 21, s. 13, part.
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Assisting persons to levy war

against Her Majesty, etc........ 47
Assisting deserters ( See Anny

and Nav y )......................... 49
At prize fight......... ................. 57
in cases of cruelty to animals... 451
In cases of suicide.................. 166
Seconds in a duel............ 56

ALIENS, (See Foreigners.;
ALLEGIANCE

Duty of................................ 43
Local and natural........... ...... 43
Seducing soldiers, or sailors from 48

Form of indictment ..... .. 75
(See Army and Navy.)
(See Seditious offences.)

ALTEHATION, (See Forgery.)
ALTE RNA TIVE

Averments in indictments ......... 583
AMENDMENT

Of indictment, before trial........ 591
Of indictment,in case ofvariance

between it and the proof........ 654
Must be endorsed on record....... 656
Propriety of making may be

reserved or appealed ............ 655
In speedy trials .......... ... ......... 679

AMMUNITION

Meaning of, in Act respecting
N. W . T ... ......................... 790

ANCHORS (See Marine Stores) ... 331

ANIMALS
Capable of being stolen...... 266, 269

' Fera nature, in the enjoyment
of natural liberty........... 267, 270

Ferx naturx, escaped from cpti-
vity ............................. '267, 268

Pigeons... ........... ...... 267, 269, 306
Oysters.................. 269, 306
Stealing or dredging for oysters. 306
Ijpjuries to animals......... ...... .448
Theft of, by killing with intent

to steal the carcase, etc ......... 286
Form of indictment ........... 467

Punishment for stealing d9gs,
birds, etc..... ....... ........ ..... 306

1unishment for stealing cattle... 305
Form of indictment ........ ........ 470

PAGE.

Wilfully destroying ordamaging
cattle by poisoning, maiming,
etc ......... ...... ...... ......... 442, 444

Form of indiptment .. ......... 489
Attempts and threats to injure or

poison cattle..... .................. 447
îSee Caille.)
(See Cruelly Io animals.)

ANIMUS FURANDI
(See Intent.)

APPARATUS

Of a mine or well,-damage to.. 445

ANSWERING ENQUIRIES
(See Libel.)............. ......... 235

APPEAL
Accused or prosecutor may ask

for. reserve of questions of
law ......... ................... 670, 669

By consent of the Attorney-
General............... ............... 670

Powers of Court of Appeal, to
confirm or reverse ruling, to
set aside or pass sentence, to
direct an acquittal, etc.......... 671

Evidence for Court of........... 671
Leave to convicted defendant to

apply for new trial, on ground
of verdict being against the
evidence...... ......... 672

New trial, by order of Minister
of Justice ..... ......... ... ...... 672

From summary conviction....... 717
From Provincial Appeal Court to

Supreme Court of Canada..... 672
No appeal to Privy Council....... 673
Report of Royal Commissioners

onr,....... ......... 663, 668
Writs of error abolished.......... 669

APPEAJJANCE
Before Justice, compelling. 533, 693

707
Of accused before Magistrate,

proceedings on........... ......... 549
APPENDIX

Of Acts not affecte 1......... i90, 805
Extra............ ................. 806, 914

APPREHENSION •
0f danger, in robbery by means

of threats of violence............ 345
Of personal injury etc., a ground

for ordering security to keep
the peace ......... ........ .... .. 767

Of offenders under the Extra-
dition Act.....................897, 902
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Of offenders under the Fugitive
Offenders Act...................... 910

Of suspected Deserters........ .... 536
(See Arrest.)

APPRENTICE
Causing bodily harm to............ 138
Correction of, by master.. .... 34
Excessivechastisement of 34, 35, 160
Duty of master to provide for

apprentice, and criminal res-
ponsibility for omission to pro-
vide ... .................. 135, 137

Indictment mnust allege and proof
must shew apprentice's lire
endangered or health perma-
nently injured, or likely to
be .............. ............... 1:38, 139

Forms of indictment.......... 250
AQUEDUGT (See Mischief.)
A RMS

Being found armed with intent
to break into a htouse... 376

Ieing found armed a( night with
intent to break into any btild-
ing ........ ........... 377

Carrying pistol or air gun ......... 60
1mpounding of, by Justice..*..... 791
Loaded, Definition of,--........... 4
Pointing any loaded or unloaded

fire arm ......... ............ ......... 61
Possession of, when arrested,--.. 59
Sale or possession of, in N.

W. T......... ..... 62, 790
Seizure of, when kept for dange-

rous purposes, ............ ......... 792
Selling pistol or air gun to minor

under 16............................. 60
Unlawful drilling or training in

the use of............. ......... 54, 55
Exceptions as to soldiers, sailors,

volunteers, peace officers, -etc.. 61
Limitations of prosecutions..518, 519

(See Assaullson the Queen.)
(See Ofensive Veapons.)
(See Explosive substances.}
(See Anmunitivn.)
(See Pire armins

AllMY AND NAVY
Concealing, receiving or assist-

ing deserters from the, ......... 49
Receiving regimental necessaries

from soldiers, militiamen, etc.,
without leave of commanding
officer................. 334

Receiving necessaries, or pro-
perty, from marines, seamen,
etc .................................. 334

ARNIY AND NAVY PAGE.

Inciting to mutiny any person
serving in the,.............. 48

Forma of indictment ....... 75
Suspected deserters may be ar-

rested and held till clained by
the military or naval authori-
ties .......... ........ ........... ..... 536

liesisting arrest of deserters...... 536
(See Militiamen and Mount-

ed Police.)
(See Treason and Treason-

able offences.)
(See Allegiance.)

AIllAIGNMENT
Proceedings.on ........ ............. 616
Not to (lischarge recognzance... 753
Plea of not guilty to be entered

vhen accused refuses to plead. 617
Special provisions in cases of

treason ......... .. .................. 618
Under provisions for -speedy

trials .... ......... ..:.. 685

ARilANGEMENT,
Or Extradition Arrangement,

meaning of, ......... ............ 897
(See Extradition.}

AllRAY (See Challenge.)

ARiEST
Alphabetical list of offences for

which arrest may be made
without warrant....... t9, 20, 524

By peace oflicer wilhoul war-
rant ...... ...... ........... 18, 21, 523

By others without warrant. 20, 23
......... ................... ............ 520

By owner of property affected... 523
By officers in fer Majesty's ser-

vice ........... ....... . ....... 523
By pawnbroker, of suspected

offender.............................. 526
IPowers of arrest by peace oflicer

and by private person, con-
trasted and illustrated... 22, 23

Of persons committing breach of
the peace ......... ........ ........ 26

Of persons about to engage in
prize fight ................ 57

Of persons round in common
gaming house ....... . 119, 542

Of persons gaming in a public
conveyance......................122

Penalty for conductor, master,
.or superior oflicer, in charge
of a railway car or steamboat.
neglecting to arrest persons
gam ng.........- .... ...... ......... 123



CRIMINAL CODE OF CANADA.

ARREST PAGE. i ASSALULT
Of wrong person, justification of, 17
During flight........................ 21
Duty of persons arresting with

or without a warrant............ 24
Preventing escape before or after

arrest...... ......................... 25
Using force in ........ ............. 24
Distinction between beingjusti-

fied and being protected from
criminal liability, in making
arrest ...... .......................... 21

Of witness disobeying subpæna. 550
The like, when witness is beyond

the province........................ 551
ARREST OF JUDGMENT

Motion for, on verdict of guilty.. 659
By Court of Appeal.................. 671

ARSENAL-(See Communicating
Official Information)............ 50

ARSON
Definition of,................ 435
Intent to defraud necessary only

when offender owns or has an
interest in the property......... 435

At common law ............... 435, 436
Attempt to commit............ ..... 437
Setting fire to crops................. 437
Recklessly setting tire to forests 437
Threats to burn...................... 438
Forms of indictment......... 486, 487

(See Articles of the Peace.)
(See Mischief.)

ART
Distributions of works of, by lot,

are not lotteries............. 124
t See Obscéne Pictures.}

ARTICLES OF THE PEACE
On ground of threats to do per-

sonal injuries, or to burn pro-
perty... . . ..... . 767

ASPORTATION. (See Theft.)

ASSAULT
Definition of, ......... ................ 174
Examples of consent induced by

fraud...... ........ ........ ......... 175
Defence against provoked and

unprovoked ....................... 29
Provocation, by words or blows. 30
With insult, prevention of. 32
On the Queen............... 42
On ofliciating clergyman.......... 103
Pointing a firearm loaded or un-

loaded .............................. 61

PAGE.
Common................................ 182

Form of indictment............ 257
Occasioning bodily harm.......... 177
With intent to commit abomin-

able crime ........................... 177
Aggravated ............... ......... 177
Of Public or Peace officer in

execution of duty ................ 177
Of person executing process, etc. 177
Near polling place on election

day ......... ......... ................. 177
Forms of indictment... 256, 257

With intent to rob ........ ......... 340
Form of indictment............ 477

Indecent,-on males................. 177
Indecent,--on females....... 176

Form of indictment............ 256
Consent of child under 14, no

defence ......... ..................... 177
Evidence of child.......636, 637, 785
Accusing or threatening to ac-

cuse of indecent assault ......... 352
Summary trial of, ........... ......... 684
Dismissal or conviction on sum-

mary trial of, a bar to new
proceedings...................163, 688

(See Intimidation.)......461, 463
ASSEMBLY

îSee Divine Worship.)
ASSEMBLY, UNLAWFUL

(See Riots etc.)

ASSIZES
General Commission of, in Onta-

rio,-to whom addressed...... 674
ATTAINDER

Abolished............... ............ 768
ATTEMPT

Defined and illustrated.........40, 42
May be made by soliciting an-

other to commit a crime. ..38, 40
To assault the Queen...........47, 48
To break prison ..................... 95
To carnally know girl under 14. 190
To carnally know female idiot,

dummy, etc...... ................... 114
To cast away a ship....... ......... 440
To choke or drug ............... 169, 170
To commit arson .................... 437

Form of.indictment........... 486
To commit indictable offences,

-punishment of, in cases not
otherwise provided for.......... 464

To commit murder.................. 161
To commit rap ...... .............. 104
To commit sodoiny.................. 104

Form of indictment.......... 12

920
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ATTEMPT PAGE. jATTORNEY GENERAL
To commit certain statutory

offences............. ......... 465
To commit suicide.................. 166
To delile women............ 110
To cause bodily injuries by ex-

plosives ..................... ........ 171
To induce the taking of unlawful

oaths.... . ................... 64
To unlawfully influence munici-

pal councillors............ ......... 83
To cause by any act an explo-

sion likely to endanger life or
seriously injure property........ 58

To fire crops, etc................... 437
To damage hy explosives ........ 438
To kill, maim, wound, poison,

or injure cattle ................... 4 47
To injure electric telegraphs etc.. 440
To obtain money by gambling in

public conveyance............. 122
To obtain money or property on

forged probate, etc............... 407
To use forged documents.......... 4011
To procure commission of in-

decent acts with males.......... 106
To wreck...................... ......... 440
Verdict of,--on indictmentcharg-

ing full offence ........... 650
Verdict for full offence,-on in-

dictment for attempt............ 649

ATTENDANCE-(See Witnesses.)

ATTESTED INSTRUMENTS, etc.

Proof of......... ......... 641, 782, 784

ATTORNEY--(See Agent.)

ATTOHNEY GENEJIAL

'Definition of,...... .................... 2
Consent of, required for the pro-

secution of certain offences516, 517
Consent of, before further pro-

secution of a person charged
with making or having explo-
sive substances............... 59, 517

Consent. of, required in prosecu-
tions for obtaining or commu-
nicating official information,
judicial corruption, criminat
breach of trust,. concealing
incumbrances, -nttering de-
faced coin .............. . 516, 517

May prefer or give leave to prefer
an indictment......... ...... 603

Want of consent of, to le attack-
ed by motion to qoash........... 603

May,-i f Court refuses to reserve
law questions,-move or em-

PAGE.'.

power motion to Court o;
Appeal for leave to appeal...... 670

Criminal information by. 3, 244
Bas always the right cf reply;

so aiso has any Counsel acting
for him ......... ............... 620, 621

AUTHOlIITY
To transfer share or receive

dividends, etc., forgery cf. 396
AUTREFOIS ACQUIT, orconvic(,

Plea of, and replication.........'..
Forms...... .......... .. ......

Plea of summary conviction or
dismissal ............ ..... ........

Forms...... .......... ....... 600,

AVELRMENTS
iSee Indictnent.)

594
600

596
601

BACKING warrants......537, 705, 910

BAIL
Rule as to, ...... ...................
On remand ............................
After committal ..............
In cases of treason, offences

punishable with death, and
offences against the Queen's
person and authority............

By Superior court..............564,
In case of new trial.................
On case reserved ....... ............
Of a fugitive offender ..............
In case of speedy trial..............
Render of accused by sureties;

and Bail after render......752,
Warrant to arrest person under,

-when about to abscond......
BAILEE

563
552
564

564
565 ,
672
670
912
679

753

565

Larceny by,merged,-with other
criminal misappropriations,-
in the general term, T/teft. 272, 273

BALLOT PAPER
Destroving, injuring, obliterat-

ing, altering or erasing......... 448
Stealing or unlawfully taking ... 305

BANK
Thefts by cashiers, managers,

clerks, elc...........297, 298
-Employees of, rraudulently

making out or delivering
false dividend warrants........ 413

Fraudulent preference by pre-
sidents, directors or other ofli-
cials of, ...... ........................ 325

False bank returns, etc., by oli-
cials of,............ .................. 326

921
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BANK PAGr.

Unlawfully assuming or using
the title of, ...... . .... ......... 326

Making, using or possessing
imitations of Bill paper ofany.. 408

Of England forgeries......... 40'410

BANKER
Defined ... ...........................

BANK NOTES
Forgery of, ........ ........... ......... 396
Purchasing, receiving or having

possession of forgeries of. ...... 406
Uttering, or using, or attempting

to use forgeries of,............. 404
Engraving or making plates for

engraving ......... ................. 408
Printing, engraving, uttering,

distributing orusing circulars,
cards, notices, advertisements,
etc., in likeness of,.. .......... 413

BANK OFFICERS
(See Bank.)

BANKRUPT
(See Frauds by Deblors.)

BAPTISM
Forging register of, or copy of

register of,.......................... 395
Falsifyingregistersof, or extracts

from registers of,........... 411, 412
.Making or uttering false certifi-

cates of,.............................. 412

BAR
(See Harbor Bars.)

BARRATRY OF SHIP
(See M3ischief and Wreck-

inq).............................. 440

BASTARD
Evidence, on trial of mother for

murder of,............. .............. 641
Getting possession of, under bona

fide claim, is not punishable... 221

BATHING -in public ......... ......... 105
(See A clsof Indecency). 105, 106

BATTEIiY
(See Assaul.)

BAWDY HOUSE
Deflined ...... ....... .... 1 7
Keeping ......... .. . . 118

Feorm of indictment...... 132
Inmates and frequenters of........ 126

(See Vagrancy)........... .. 126

BAWDY BOUSE - PAGE.

Absolute surnmary jurisdiction
of Magistrates over offences of
keeping or being inmates or
frequentors of, ............. 84

Warrants to search............110, 541

BAYS ANI) TSRRITORIAL
WATERS

Debate on, .............. 811--814

BEGGAR
(See Vagrancy.)

BENCH WA RRANTS ...........

BESETTING
{See Intimidation and Pickel-

ting).................. -....

BESTIALITY
(See Abominable Crime).

BETTING
And pool selling,-punishment

of ........ ...... ..........
At a race meeting eccepled.......

IIETTING BOUSE
Definition of............. ............
Punishment for keeping..

(See Common Gaming Iouse,
and Gaming.)

BEYOND THE SEAS
(SeeAbroad.) ............ 915,

BIGAMY
Definition of ......... ......... .........

* Form of indictment............
Subsequent marriage,after seven

years absence of former con-
sort is not...........................

Subsequent marriage,under bond
fide belief, on reasonable
grounds, -of death of former
consort, is not ........... .........

Subsequent marriage out of
Canada ......... ......... 196, 211,

P'roof, Hiemarks, and Authorities
197,

Debate on.. ......... 807,

3ILL OF EXCHANGE
Forgery of..... .........

BILL OF LADING-forgery of...
(See Document of lille fo

goods)...... ......... ... ....--
BIRDS

Stealing............................
Punishment for stealing...........
Killing or injuring... ...... ......

922
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462

104

123
123

118
118

916

196
258

196

196

214

210
858

396
396

2

286
306
448
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BIRTH PA
Concealing . .......

Form of indictment............
Forging, destroying, itc, register

of, .................... 395,
(See Baptism.),

Neglecting to obtain assistance
in child birth.............. .......

Form of indictment....
Verdict of concealment of, on

trial for murder..........

3LACKENED FACE
(See Burglary.).................

BLASPHEMOUS LIBEL
Punishment of, .................

Form of indictment.
A bond fide and decent expression

of opinion on religious matters
is not a, ....... ...........

BOAT-(See Mischief.) ........
BODILY HARM'

(See Apprentice, Assaul, Fu-
rious Driving, Wounding.)

BODILY INJUIY
Causing, by negligence........

BODY CORPORATE
Frauds and falsifications by

directors, managers, oflicers, or
members of,...... ........ .........

False and fraudulent prospectus
or statements, by promoters,
directors, or managers of,....

Forms of indictment..........
Making, using, or having imita-

tions of bill paper or bonds,
etc; of .......... .......................

Proceedings upon indictment
being found against...... 601,

(Sec Bank)... 297, 325, 326,
BODY SNATCHING -Is indict-

able at common law).........

BOND-1orgery of.............. 396,
(See Body Corporate).........
(See Valuable Securiy).. ...

BOOKS OF ACCOUNT
Fraudulent destruction or fal-

sification of, by clerks...... 326
Forms of indictment...........

The like, by Debtors....... 327
"The like, by Officials of com-

pany, etc.............35 
Form of indictment. 474

BOOMS, Injuries to. ................. 441

GE. BOUGHT AND SOLD NOTES. PAGE.

67 Forgery of ......... .......... ...... 397
(See Document of tille Io

goods.) ............... 2
BOUNDABIES,

O66 0f a province,county, city,parish,
156 etc.,-injuries to ......... ......... 449252 1 (See Land-Marks). ..... ..... 449
652 BOXING

(Sec Prize Fiqhts) .......... 56

377BEACH F CONTRACT
Griminal, by individuals, and by

companies ...... ....... 460, 461
102 Form of inditment. 492
128 BREACH OF THE PEACE

,Arrest of persons comtnitting ... 26
102 1reventin. ............. ... 25

Lyin- in wait to provokecbreach
442 0f the peace by persons re-

turning from public meeting 62
Inducing or inciting, indians to

commit F s........)........ 58
(Sec A//'ray, Unlaw ftti As-

sein bues, Riots,and Forci-
173 ble Entry.)

BREACH OF TRUST
By public oflicer .......... .. 82
By trusme o....... ......... 325
Prosecutions for breach of trust

325 by trustee cannot be commen-
ced without sanction ofAttor-

.ney General........................ 517
SBREAKNG -(Sec Burglary) 35, 357

BREAHKING AND ENTERlN
(See Burgtary)................. 355

BREAKING PRISON
(See Escapes and.Rescues >94, 97

BRIBERY
Of or by a Judge, or member

of Parliament or Legislature... 79
No prosecution of a Judge, for

corruption to be commenced,
without leave of the Attorney
General............... .............. 516

Of or by Justices of the peace,
prosecuting officers, peace offi-
cers, etc .................. ........... 79

Of or by Government Olflicials
and Employees.................... 80

Disqualification in additioi to
ordinary punishment............ 82

Of or by Municipal Councillors.
etc ....... 82, 83

(See Corruption).
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BRIDGES PAGE.
Destroying or damaging.... 442, 444

Form of indictment. 488
BRITISH COLUMBIA

"Court of Appeal," in......... 2
"Superior Court of Criminal

Jurisdiction" in................... 6
Meaning of "Judge," in-in

connection with speedy trials. 676
Meaning cf "Magistrate"in, in

connection with summarv trial
of indictable offences ....... 683

Meaning of "Court " in, in regard
to fugitive offenders............... 909

Application of summary fines
and penalties in................ 690

Provisions applicable to,-in the
trial of Juvenile offenders..692, 697

Appeal in,-from.summary con-
viction .......... '......... ....... 717

Forfeited recognizances in......... 754
BRITISH SHIP

On the high seas and in foreign
ports;-oifences committed on
board of....,................. 514, 516

BUCKET SHOPS ..................... 122
(See Gaming in stocks) ...... 121
(See Common Gaming Bou-

ses)......................... 117-121'
BROKER See Agent.)....... 288

(See Blought and sold note.>.
BRONZE (See Copper Coin.. 422
BROTHEL

(See Bawdy flouse.).. . 117,
BUGGERY

(See Abominable crime.).....
BUILDING

lBreaking and Entering...... 356.
Destroying or injuring by explo-

sives............. .....................
Riotously demolishing .............
Riotously damaging..............
Injuries to, by tenants............
Stealing things fixed to,............
Threats to burn.................

1261

BUTLLIO N
Gold or silver, unlawful posses-

sion 0f,......................... 470

BUOY
Altering, removing, or iriterfer-

ing with,.......................... 440
BURGLA1ìY

Common lawdefinitions of,. 354, 355
Defined by the Code .... ..... 356

BURGLARY PAGe

1

Breaking and entering and coin-
. mitting an indictable offence
in a dwelling house.......

Breakingand entering dwelling
house by night with intent etc.

Forms of indictment..........
Breaking out of dwelling house

by night .after having entered
either by day or by night wiith
intent, etc..............

Form cf indictment.
House breaking...... -...........

Forms of indictment .........
Breaking shop...... ......

Forms of indictment .........

356

35G
479

356
47â
374
479
375
480

Entering or beïng found in a
dwelling by night, with intent,
etc ......... ........................ 37

Form of indictient............ 480
Being fournd armed, at any time,

with intent to break into a
dwelling house ............. 376

Being round armed, at night,
with intent to break into anye
building .... ........ ......... 377

Forms o indictment.......... 480
Having, -without lawful excuse,

possession, by night, of house-
breaking instruments.......377

924

Breaking into or out of dwelling
bouse by night..................... 356

"Night " defined ............... - 4
Actual bereaking.................. 357
Constructive breaking....... 361, 363
Entrance....................... 355, 36Z
Entrance by threats or artifice... 355
Dwelling house includes pre-

mises occupied and connected
with it ..... ....... .......... 355

Places which have been held to
be and places whici. have been
held not to be dwelling hou-
ses ............................. 363, 37&

The intent must be to commit
some indictable offence... 365, 371

373, 374
Essentials of the crime of,... 374
Breaking and entering place of

public worship and commiting
indictable ofrence therein...... 356

Form of indictment............ 478
Committing an indictable of-

fence in and breaking out of a
place of public worship......... 356

Form of indictment............ 479
Breaking a church, etc., with in-

tent to commit an indictable
offence therein........... 356

Form of indictment......... 479
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PAGE. CAPACITY

9-m

PAGE.

Form of indicftment........... 480 tween seven and fourteen ther3
Having possession by day of is only a prima facie presumç-

house-breaking instruments, tion of incapacity..........9
with intent. pic .......... 377 A boy under 14 cannot commit

Form of indictment..- ....... ,. 480 rape....... ........... 185
Being found, at night, witi (See Jnsanity.)

masked or blaekened face, or
otherwise disguised............ CAPITAL OFFENCES

Being found,by day,withmasked Treason .... ..... 42
orblackenedface,withintent,etc. 377 Levying war ........... 16, 791

Forms of indictment ......... 481 Piracy accompanied by murder,
Local description in body of attempt to murder, wounding,

indictment ....... ................. 581 or any act endangering life.... 72
3URA.LPiraticai acts endangering life... 743URIAL L Murder........... ............... 149

Of executed offender, place of..'. 762 Rape ......... ....... 185
Neglecting duty as to .............. 125
Obstructing clergyman in per-

forming service of ............... 13 Form of sentenc of death. 761
. Form of indictment........... 128 Place of execution.......... 761

Forging register or certificate of. 395 Personstobepresentatexecution,
Destroying, injuring or falsifying Gertificate ofdeath,-nquest,-

registers or certiticates of..41 , 412 Place of Burial ........... 62
Forms of indictment. 482 Rules and regulations of Gov-

BURIAL BOARD ernor in Council as to execu-
tions ......... ........ ....... j6 3

Counterfeiting seal of, or using - Procedure in case of pregnant
cunterfeited seal ........ 406 woman sentenced to death. 658

BURIAI, GROUNO GAPTION
Stealing thigs fixed in.......i307 Not necessary in making up

formai record M' conviction or
tSee Indian Graves. 313 acquitta ai.... ........... 656

i3URIED BODY CAUICASE
Improperly or indecently inter- îCihAin animal with intent to

ferng . . .r ae ......... ....t...a. ............... 186
(Se (ody n125 CARDS a

BURNING Cheating in plaing ........ ......... 438
(Sc-:e Ai-soit and Misehief)... 435 (See Gaming.>

BUYLNG CARICATURE (See Libel...... 223
Counterfit money.e423,m424, 430 CARNAL KNWLEDGiE

SePublie Stores.) Complee, on penetration ....... 2

GABLES Ser Marine Stores.. f girl under .............. 189
ALLRNG TEE PANE. :.......627 Attempt............... 190

Forms of indicent......... 257
CANAL Consent or child under 14 im-

Wilfuly destroying or damaging material.... ................. 177
by interference with flood Evidence of child. 63t6,637, 785
gates, etc........ ...... 442 Procuring or attemptig to pro-

Stealing in a vessel barge or boa t cure any woman or girl under
on,-or from, a dock, wharf or 21 to have,..........110
quay'adjacent to ............. 3 Il-) Drugging, etc., any womnan or

Forms of indictmente... 472, 473in girl so as to enable any person
to have camnai connection with

CAPACITt for crime her......... .... ....... 110
Want of in chfidren under seven Forms of indicment . 131

absolute, but in children be- 0r female idiots or dummies. 114
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CARiNAL-KNOWLEDGE PAGE.
Abduction of a woman with

intent to have .... ............... 217
iSee Abduchon).......... 217
(See ilicil connection
(Sec Incest.)
(See Procuring.)
(See Polygamy>

CARE LE SSNESS
See Negligence.)

-CARRIER
Giving false receipt for goods.... 329

CARTING JURY.. ....... .... 657

CASE
Statenent of, by Justice on appli-

cation of party aggrieved, in
summary matters..........723

CASE RESERVED
Court may.at or after trial reserve

any question of law arising on
the trial or on any of the pro-
ceedings preliminary, subse-

. quent or incidental thereto..... 669
St4tenient of case for the Court
'or ppeal....... ... .............. 670

(See Appeal)
CAT-(.ee Animals) ... 286, 306, 448
CATTLE

Defined...... ........... ............. 2
Stealing...... ........................... 305
Kilitrg with intent to steal

carease of........................... 286
Wilfu"Iy destroying or dama-

gig......... ....... 442, 444
Thre4ts to kil.................. 447
Attempts to kili............. 447

Forms of indictment.......... 489
Care and treatment of, in transit

by rail, or water...... .... 455
Penalty for violation by Railway

Company and others of provi-
sions as to.donveyance of. 456

Entry of peacé officer into cattle
cars, vessels, etc..... ........... 456

(See Cruetlly Io animals)..... là5
CEJITIFICATE

of execution of death sentence .. 762
Of trial at which alleged perjury

was committed ...... ...... 640
Of a previous conviction...........64
Of conviction of witness .......... 64
Of finding of indictment...........609
Of dismissal of charge on sum-

mary trial ............ 688, 689

CERTIFICATE P.GE.
The like under provisions as to

summary convictions........ 700
The like on trial of juvenile

offender ................ 694
(See Forgery.)
(Sec Baptin, Birlh, Mar-

riage, Death, Burial.)
CERTIOIIARI

Rules of Court as to, ............... 508
Unnecessary on an indictment

against a Corporation........... 602
Not allowed on appeal from

sunimary conviction............. 720

CHALLENGE TO GRAND JURY
Does not exist .............. ......... 606

,Sec Grand Jury.)
CHALLENGE

To array of Petit Jury............ 2>
Principal ........................ 626
For favor ......... ............... 626

Trial of,................................ 627
Elisors or Electors ............ 627

CHALLENGES TO THE POLLS
Peremplory.

By the Crown ......... ......... 631
By the Accused.............. 629
In case of mixed Jury. ...... 63I

For cause.....................'......... 629
Grounds of...........629, 630
Trial of,...... .............. 636, 631

In libel cases ......... ................ 631
Prisoners joining or severing

in, ............... ................. 631, 632

CHALLENGE
To fight a duel......... 56
To fight a prize fight ...... ......... 55

CIIALLENGED PUBLICATION
(See Libel)....... ...... . 213

CHANCE MEDLEY
(See Self Defence)......... 144

CHANGE OF VENUE............... 613
CHAPEL

(See Place of Divine Worship.)
CHARALTER

Questions to witness, as to, (See
Debate on Perjury).........845, 847

CHARGE (Sec Judge's Charge.)

CHASTISEMENT
Of child, pupil, or apprentice,

justified, if reasonable.. ......... 34
Immoderate................... 160
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CHEATING PAGE

In playing at any game. 3381

CHEQUE
Forgery of....... .......... 396
False pretence by means of....... 320:

CHILD
When it becomes a human being
Omitting duty to supply neces-

saries of life to..... ........ 135, 13
Under two years ofage. aban-

donment or omission to take
charge of.. .... ........ 137'

Capability of, for crime. 8,
Correction or cßastisement of 34, 16
Stealing. decoying or detaining.. 221
Receiving, when stolen or de-

coyed ...... ...... ............ ........ 221
Evidence of, without oath... 636, 785
Under fourteen, carnal know-

ledge of............ ...... ..... 189
Consent of, -when under four-

teen,-immaterial.... ....... 177
Concealing hirth of..........167
Killing unborn........ .............. 190
Causing death of, by frighten-

ing ...... ...... ..... ..... .......... 148'
Evidence at trial of mother for

murder of illegitimate........... 641
On trial for murder of.-verdict

may be rendered for conceal-
ment of birth of............ ........ 652

CHILI)BIRTH
Neglect to obtain assistance in.. 166

CHLOI1OFORM
Unlawfully applying.-to facili-

tate commission of indictable
oflence . . 170

t.CHOKE
Attempt to,-with intent to com-

mit an indictable offence....... 170
(See Disabling and Drugg-

ing.)
CHURCH

Breaking and entering............. 356
Obstructing or using violence to

clergyman ofliciating in......... 103
Disturbing religious worship in.. 103

CHURCHYARD
Obstructing or preventing burial

service in.... ............... 103
Stealing things fixed in............ 30,7

CIRCUMSTANTIAL EVIDENCE
Necessity for caution in receiving 2
- and acting upon................... 152
Presumptions of fact illustrated. 153
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CIRCUMSTANTIAL Evidence. PacE.

Violent presumptions......... 153
Probable presumptions....... 153
Light or rash presumptions. 153

Compared witledirect proof.. 153, 151
Suspicion distinguished from

proof.... ...... ........... 151
Rules as to........................... 155
Duty of Jury to acquit, in case of

doubt ...... ...................... . 135

CIVIL REMEDY

For an act or omission, not sus-
pended or affected, by its being
a criminal offence.............. 508

CIVIL 1ESPONSIBILITY
Protection from, included in the

word " justified "........ ........ 21

CLERGYMAN,-

Obstructing, or strikingor arrest-
ing,-on civil process,-when
ofliciating.......................... 103

CLERKS
And servants,- stealing bv..297, 302
Falsifving books, etc...... 327
In the employ of a Government

or bank issuing false dividend
warrants...... . ........... 413

Form of indictmnent............ 483

CLIPPING
Current gold or silver coin . 429

CLIPPINGS
Of current coin,-possessing..... 429

Form of indictment........... 484

COACHMAN
(See Furious Driving). ..... 173

COCK PIT
Building, making, maintaining

or keeping...............455
Allowing............................. 455

COCKS
Found in cockpit,-coniscation

of............. .............. 455

CODICIL
(See Testamentary Instru-

ment) ................ 6

COEIHCION
(See Compulsion).......... 12, 14

COGNOVIT ACTIONENM
False acknowledgment of, ....... 421
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• PAGS.
Offences relating to, ........... 422, 434
Advertizing counterfeit.......... 485
Meaning.of" counlerfeil token of

value " ........ ........... 433
Meaning of the word " counter-

feit " .................... 422
Counterfeiting, or gilding or sil-

vering coin to resemble current
gold or silver coin .............. 4,23

Proof of counterfeiting............. 424
Dealing in and importing coun-

terfeit coin ................. ......... 424
Manufacturing current copper

coin, and importing uncurrent
copper coin ............ 425

Copper coin includes coin of
bronze or mixed metal.......... 422

Suspected coin may be cut........ 425
Seizure of;........................425, 426
Expoi-ting counterfeit............... 426
Making instruments for coining.. 427
Bringing instruments for coining
from Her Majesty's mints, into

Canada ..... .................. 429
Clipping or defacing current

coin, or possessing clippings... 429
Possessing counterfeit coin. 430
Offences respecting foreign........ 430
Offences respecting copper coin.. 430
Uttering conterfeit gold or silver. 431
Uttering light coins, medals, etc. 431
Uttering defaced ..................... 432
Punishment, after previous con-

viction............ .... .............. 432
Forms of indictment..... 484-486

Proof at trial............. 653
Destruction of, by order ofCourt. 653
Manner of charging a previous

conviction........................... 590
Consent of Atty Gen. required

for prosecuting offender on
charge of uttering defaced coin
under Art 47t.............. ....... 517

Evidence of coin being false or
counterfeit...... .................. 640

Evidence on proceedings for ad-
vertising counterfeit money... 63 1

Search warrants..................... 539
COMBINATIONS

In restraint of trade........... 457-460
Meaningof"Tradecombination" 458
By persons, or corporations, to

unlawfully limit the transpor-
tation,production,manufacture
or supply of a.ny commercial
commodity, etc., or to unrea-
sonably enhance the price
thereof, or lessen competi-
tion................. 458-459

COMBINATIONS PAGE.
Special provisions as to trial...... 459
Examples of illegal combina-

tions .................... ....... 459, 460
(See Conspiracy.1
(See Trade Unions.)

COMMENCEMENT
Of Act...... ........................ 1
Of prosecution, what is..... 519, 520

COMMISSION
To examine witness dangerously

ill ...................................... 635
Notice to prisoner of examination

under ................................. 636
To examine witnesses out of

Canada ..................... ......... 636
COMMITTAL FOR TRIAL

By Justice ................ ............ 562
la case of Justice deciding to

dischargeaccused at prelimi-
nary enquiry, prosecutor may
be allowed to be bound over to
prosecute, but may be ordered
to give security for costs..561, 562

COMMON ASSAULT
(See Assaull.)

COMMON BETTING HOUSE
Keeping............. ............ ....... 118

(See lîelting house.)
COMMON GAMING HOUSE

Defined ............ 11 7
Searching,-by Chief of Police, 119

etc ...... ........ 512
Meaning of « chief constable"

" deputy chier constabhle,"
etc ................ 543, 645

Destruction of gaming instru-
nients, and forfeiture of monies
found in........................ 542, 543

Evidence of a place being a.644, 645
Keeping.................118

Form of indictment........... 132
Obstructing a Peace Olflicer, etc.,

entering........... . . .... 121
Playing, or tooking on at play in. 121
Frequenting...... ...... ...... ..... 126

(See Gamingl
(See Gaming in Stocks.),.... 121
{See Betting and Pool Sell-

ing.) ... .... . .. ......... 123
(See Lotteries.)..........I2

COMMON LAW
RHules of...... .... ........ 8



PAGE CONCEATING

Defined ............... ......... ......... 114
Public or private nuisances...... 115
Which is criminal......... ... 116
Which is not criminal.............. 117

(See Nuisance.)

COMMON PROSTITUTE
(See Va.qrancy.)..........125, 126

COMMUNICATING
Official information.......... 49
Information acquired by holding

ofce............ ........ 50
Consent of Atty. Gen. required

in prosecutions for communi-
cating official information. 516

COMMUTATION
of sentence .................. 769

,COMPENSATION
For loss sustained by criminal

offence................. .............. 700
To bond fide purchaser of stolen

property.i.......... ...... 701

,COMPLAINT
(See Informationand Complaint) 535

COMPOUNDING
Penal actions.................... 92

COMPULSION
By threats............................ 10
By force ..... ................ E
By necessity ........................ 1
Of wife..................13, i1

CONCEALING
Or assisting deserters from the

Militia, or the N.-W. Mounted
Police force................. 4

-Or assisting Army or Navy de-
serters ......................... . 4

Birth of Child............ 16
Form ofindictment......... 25

Documents oftitle,valuablesecu-
rities, etc., for a fraudulent
purpose............... 31

Form of indictment............ 47
For a .fraudulent purpose, an-y-

thing capable of ]seing stolen. 31
Form of indictment............ 4

From intendedpurchaser orMort-
gagee the existence of deeds,
or encùmbrances.,.... .... 3

Consent of Atty Gen. required in
prosecutions for concealing
encumibrances .............. 5

Goid or silver, with intent to de-
fraud co-partner in mining
claim................ .......
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. .

Material documents or facts in
proceedings for registration of
title........................ 328

Property, with intent to defraud
creditor,................. ......... 327

Timber found adrift ......... 308
(See Secreting)

CONCEPTION
Advertizing, or offering or having

for sale, or disposal, any drug
or article for preventing........ 106

CONDITIONAL RELEASE
Of first offenders...................... 771

CONFESSIONS
And admissions by accused may

be given in evidence........534
Admissible, and in-admissible,-

Examples of.,................ 555-559
Of an accomplice are generally

not admissible against his ac-
'complices.-Exceptions, as to
dying declarations and state-
ments of accomplices in trea-
son'and conspiracy.......... 559

Evidence of Accused's statement
before the Police Magistrate... 640

In capital cases, render offender
punishable as if convicted on
verdict ..................... 760

Must be free and voluntary, to
be admissible in evidence...... 554

Induced by promises, (direct or
implied), or by threats or im-
proper influence, not admissi-
ble............... 554, 557

(See Admissions.). 554, 640
(See Accused.)
(See ihe Canada Evidence Act.)

7 CONFINEMENT, SOLITARY
2 (See Solitary Conßnement.) 768

CONFISCATION
3 (See Forfeitures.)
3 CONJUNCTIVE

Or disjunclive averments in sum-
mary matters. ...... 7 . 7.

CONJURATION
(Seo Witckcraft.)............ 338

CONNECTED BUILDINGS
(See Burglary.).... ...355

CONSENT,-
To infliction of death, on one's

;0 self, unlawful...................... 351
59
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CONSENT PAGE. CONSPIRACY
To surgical operations.........34, 35

(See Surgical operations.)
Of girl under sixteen, to abduc-

tion, immaterial .................. 219
Of parents or guardians-abduc-

tion of girl under 16,-against 219
Of child under 14,-to indecent

assault, etc., immaterial........ 177
To assault, obtained by' fraud... 174
To act,--.a-mounting otherwise to

indecent assault,etc,-obtained
by fraud............... .............. 176

Of Gov. Gen., required to prose-
cute (oreigners, for offences
committed in Admiralty juris-
diction......; ................... 513

Of Atty. Gen., necessary in prose-
cutions for...... ......... ...... 517
Concealing encumbrances... 517
Criminal breach of trust by

trustees......... ......... 325, 517
ObIaining or communical-

ing official information....
..... ,.. ........ .. ...... 49, 50, 546

Judicial corruption........79, 516
Making or having explosivès

58,.517
CJtering defaced coin....432, 517

Of Minisier of Mar t Fish., in
prosecitions for sending or
taking unseaworthy ships to
sea...................... ......... 174, 517

CONSERVATORIES, Gardens, etc.
Stealing plants, fruit, etc.,' in.
Damaging or destroying plants,

etc-ri .·....-........................

CONSPIRACY -
Definitions of ................... 335,
To bring false accusation of

crime ......... ...... ..............
To defile a woman (See Adul-

ter ........... , ......... ............
orm of indictment......

To defraud..............
Examples of conspiracies to

defraud............ ............ 336,
To commit a treasonable offence.
Treasonable........
Overt acts of, in treasonable

conspiracies.................. ......
To intimidate a legislature........
To murder.......,...................
Indictment need not set out the

fraudulent means, agreed upon
in a conspiràcy to defraud.....

Particulars of the fraudulent
means may be ordered.........

337

90

lit
131
335

337
47
46

46
47

165

586

586

PAGE.

Evidence of separate acts 'of
conspirators done in pursuance
.of common purpose....... 33&

CONSTABLE
Included in definition of " Peace

Offcer".................
{See Chief Constable). 543

CONSTRUCTION
Of acts and documents....... 510
Of references to certain Acts. 511

CONSTRUCTIVE BREAKING
(See Burglary.)

CONSTRUCTIVE POSSESSION. 285
CONSULAR OFFICER

(See Extradition).......... ... 898
CONTEMPT

(Ses Disobedience).
(See Speedy Trials).
(See Witnesses).

CONTRACT
Criminal breaches of, by indivi-

duals, and by companies....... 460
Duty to post up provisions of law

as to criminal breaches of con-
tract ......... ........ 461

Penalty for defacing posted copy
of law ........ ..................... 461

CONTRIBUTORY NEGLIGENCE
Of deceased;-no defence to in-

dictment for manslaughter,159, 160'.j
CONTUMACY

(Ses Extradition)..... ......... 895
CONVENTION

<Ses Extradition)........ 895
CONVERSION

Theft by................... 272
CONVEYANCE OF CATTLE

Special provisions as ....... 455
Penalty for Railway Company,

and others violating provisions
as to.. ........... 456

(Ses Cattle.)
CONVICTION

May be-
riFor attempt, though full of-

fence proved............. 650
For attempt, though full of-

fence charged........650



CONVICTION PAGE.
For part of offence charged,

or for lesser offence includ-
ed in offence charged...... 649

For manslaughter on trial
for murder ........ ........... 650

For côncealment of birth, on
acquittal for child murder 652

For allempt to assault. . 649
For common assault, on trial

for unlàwful wounding ... 650
For .mere publishing, on

trial for publishing libel
knowing il to be false..... 651

For simple Iheft, on trial for
burglary, or robbbery..... 650

For extorting one shilling,
on charge of extorting
twenly shillings.............. 651

For stealing, as against one
of several defendants joint-
ly tried for burglary, and
for burglary, as against
the others. ......... ..... ..... 651

Record of, how made up..... 656
On summary trial of indictable

offence, effect of .......... 688
Not to be quashed for want of

form .......... ......... 688
Evidence f.... .......... 641, 689
To be filed in Court of Sessions

of the Peace....................... 688
Of juvenile offenders,-Form of.. 694
Not to be quashed for want of

form ..................... 695
A bar to other criminal proceed-

ings for sane cause..... ......... 695
To be filed in Court of Sessions

of the Peace........................ 695
Summary,--.................... 709, 710

(Sée Summary Convictions.)
Of witness, may he proved if he

deny it, under examination.... 641
Meaning of, in extradition mat-

ters....................... 899
(See Previous Conviction.)
{Seo Autrefois Convict.}

COPY
Of depositions furnished to ac-

cused................................. 562
Of indictment furnished to ac-

cused ................................. 616
Of particulars to be furnished.. 586
Or exemplification of record...... 782

CO-OWNER
Theft by.................... 290

CO-PART'NER, CO-ADVENTU-
RER, ETC.

In mining claim,-fraudulently
concealing gold or-silver........ 290

COPPER COIN
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PAGE.
Includes coin of brass or mixed

metals .................... 422
CORONER,--

No one to be tried on inquisition
of...... ... ......... ,........ 608

To transfer, to Magistrates, per-
sons charged or accused of
murder or manslaughter........ 538

CORPSE,-
Indecent interference with........ 125

CORPORATIONS,-
Criminal breach-of contract by.. 460

*See Body Corporate)
(See Bank.)
(See Municipal Corporations)

Procedure on indictinents
against .............. 601, 602

CORRECTION
(See Chastisement).........34, 160a

CORROBORATION
Required to convict upon the

evidence of Ône witness,-in
prosecutions for ..................

Treason........ ................. 684
Perjury ... . ........... 684
Seduction.... ........ 684
Defiling women.........684
Parents or guardians pro-

curing dafilement of girls. 684
Householders permitting de-

filement of girls.............. 684
Conspiracy to dele........... 684
Carnally knowing idiots... 684
Prostitution of Indian wo-

men........... ......... 684
Procuring feignedmarriage 684
Forgery.................... ...... 684

CORROSIVE FLUID
Casting or throwing at or upon

any one,-with intent to disi-
gure, etc...................... 171

CORRUPTION,-
Of or by a judge, or a member of

Parliament or Legislature:.... 79
No one holding a judicial office

to be prosecuted for judicial
corruption, without leave of
Atty Gen........... ............. 516

O1 or by justices of the peace,
peace officers, or others em-
ployed in prosecuting or de-
tecting, or in the punishment
of offenders.......... ... 79, 80

GENERAL INDEX.
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CORRUPTION PAGE.
Of or by Govt. officials or em-

ployees .... .................... 80, 81
Disqualification, added to other

punishment............. .......... 82
Of or by Municipal Councillors,82, 83
Of Juries and Witnesses (See

Embracery)...... ........ ...... 91, 92
Frauds and Breaches of trust hy

public oilicers............. ......... 82
Corruptly taking reward to re-

cover stolen property........... 93
Selling or buying, or giving, or

receiving any reward or profit
for offices or appointments...... 83

Life disqualification from hold-
ing office added to other pu-
nishment .......... ...... 84

COSTS
May be awarded against a de-

fendant convicted of any in-
dictable offence............... 699

Against prosecutor in libel cases. 700
On conviction for an assault, may

be enforced by imprisoniment
not excecding 3 months......... 700

Taxation cf,.................. ......... 700
May be regulated by rules of

Superior Courts of Criminal
Jurisdiction......................... 508

On trial of juvenile offenders..... 696
In summary matters.

On conviction. ......... . ....... 712
On dismissal................ 712

Tariff of fees to be taken by jus-
tices or their clerks......... 712, 713

Security for, may be ordered
from prosecutor who binds
himself to prosecute, on dis-
missal of preliminary charge
by Magistrate............... 561, 562

Of actions against persons ad-
ministering the criminal law.. 979

On Criminal Informations...244, 700
COUNSEL

(See Addresses of Counsel..
............................. 620, 624

COUNSELLING
Or soliciting, or advising, or

inciting to the commission of
an offence......... ............ 38, 40

(See Parties Io o/fences.)
(See Atlempt.)

COUNT
Meaning. of the expression........ 3

COUNTS
May contain alternative aver-

m ents ............... ................. 583

i COUNTS PAGE.

Certain averments not to vitiate. 584
Particulars of matters vaguely

charged in, may be ordered 584 585
Joinder cf............................. 589

(See Indictment.)

COUNTERFEITING
Public seals of the United King-

dom, or of Canada, or of any
of H. M's dominions colonies
or possessions ............ ......... 406

Seals of Courts, registry oflices,
etc .......... ......... 406

Stamps (impressed or adhesive). 410
(See Coin.)

CONTERFEIT MONEY
Advertizing ........................... 433
Evidence as te........................ 641

COUNTY
Definition of............ ...............

(See Magisterial Jurisdic-
lion.)

COURSE OF JUSTICE
Attempting to obstruct............

. (See Corruption.)
COURT

Definition of, in the Fugitive Of-
fenders' Act.... ... . ..... ......... 909

Rules of ................... 508
COURT OF APPEAL

Definition cf.................. ........ 2
(See Appeal.).............. 663, 671

COURTS out of Canada,-
Evidence in relation to proceed-

ings in................... 782

COVERTUR E
(See Compulsion.)
(Sce Husband and wife.)

CREDITOR
(See Frauds by Debtors.)

CREEK
Stealing from a vessel, etc., in a. 312

CRIMINAL RESPONSIBILITY
Protection from........... ........... 21

(See Justification.)
(See Arrest.)
(See Civil responsibilit y.)
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CRIMINATING ANSWERS
(See Incriminating Ans-

wers)...... ...............
CROPS

Setting fire to ....................... 437
(See Arson.)

CROWN BOOK
English Connissioners'remarks

upon ........ ..... .. ............... 668

CROWN CASE RESERVED
(See Case Reserved.)... 669, 670
(See Appeal.)

CRUEL ACT
(See Cruelly to Animais)45 1, 452

CRUELTY TO ANIMALS
By wantonly, and unnecessarily

beating, overdriving, abusing,
torturing or ill-treating them.. 451

By negligence or illusago in
driving them ....................... 451

By encd¶'aging or aiding in the
fighting or baiting of any bull,

bear, badger, dog, cock, etc... -451
Keeping cockpit.............. 455
Reasonable chastisement is not.. 452

CULTIVATED
Vegetable productions, theft of 307
Destroying or.damaging. ......... 307

CULPABLE HOMICIDE. 143
CUMULATIVE PUNISHMENTS 764

CURTILAGE
(See Burglary)......... ..355, 376

CUSTOMS OFFICER
Is a public Officer................... 5

CUSTOMS
Forging mark or brand of,. 411

CUTTING
(See Wounding.)

DAM OR FLOOD GATE
Of a fish pond or fishery,-in-

juring or destroying.......... 442
Of a Mill pond,-Injuring or-les

troying. ... ......... ................ 443

DAMAGING
(See Mischief.)

DANGEROUS ACTS
Duty of persons doing-'........... 136

DANGEROUS GOODS
(See Erplosives.)

P

93a

AGr.E.

7811

DANGEROUS WEAPONS PAGE.
(See Offensive Weapons,

Arns etc.)
DEAD BODIES

Indecently interfering with....... 125

DEAF AND DUMB PERSONS
Defiling ................. ............... 114

(See Idiots) .............. 114
(See Carnal knowledge.)

DEATH,-.
No one can consent to infliction

of, upon himself......... ........ 35
Forgery of registers ol or certifi-

cates of .................. 395,411, 412
Defacing or injuring registers of. 411
False certilicate of execution of

sentence of ......................... 94
Acceleration cf............... 148
Which might have been pre-

vented ......... ...................... 148
(See Honcide.)
(See Capital Punishnent

....................... ...... 761, 763
DEBATE ON-

Arson, and Mischief......... ...... 868
Bays and territorial waters..81 1, 814
Bigamy, and territorial limits of

colonial legislative power...... 858
Blasphenious lihels................. 850
Challenging array of jury,-for

partiality of sheriT........... 877
Civil and criminal responsibility. 824
Civil remedy,-non-suspension

of...... ......... ................. 871, 872
Clauses as to deserters..828, 829, 890
Compounding penal actions...... 849
Defamatory libel.........859, 860, 862
Defence of dwelling house, or of

land (including easements).....
........... 824, 825, 890

Destroying boundary fences..... 870
Drift timber...... .... 864, 865
Endangering railway travelling.. 858
Fabricating evidence ............... 848
Forcible Entry and Detainer.829, 830
Forcible sappression ofriots..8 19, 823
Fraudulent Personation............ 868
Indecent acts....................850, 851
Injuries to property by tenants

or mortgagors ......... 869, 892, 893
Injuries to registe'rs........... 869
Insanity...... ......... ................. 814
Judicial corruption......b39, 840, 872
Libels on foreign sovereigns ...... 839
New trial, by order of Ministerof .

Justice .............. ........... 886, 889
Nuisances ........... 854, 856, 891, 892
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DEBATE ON- PAGE.
Obscene photographs and pic-

tures............ ..... ......... 851, 852
Offensive weapons......831, 833, 891
Perjury.............. 844, 847
Preflerring bill of indictment.-

mode of.................875, 877
Proposed clause providing for

postponements of trials...879, 885
Public officers, - Interference

with ....................... 840, 844, 890
Sedition .................... 833, 838, 891
Seduction, and delilement of

wonen and girls......853, 873, 874
Sending false telegrams or let-

ters...... ...... .,,........... ......... 866
Steating from the mails...... 862
Trade combinations. ... .... 871, 873

DEBENTURES
Forgery of.............................. 396

DECEASED
Contributory negligence of, no

defence to manslaughter.. 159, 160
DECEASED PERSON

Forgery of name of..................
Declarations and statements of.. 559

DECEASED WITNESS
Deposition,-when admissible...

DECENT
Erpression of opinion on reli-

gious matters, are not blasphe-
MOUs........................... ...... 102

\See Indecent Acis.j
DECLA RATIONS,-

In lieu of oaths................... 91, 785
of dying person................ 559

DEEDS
Included in definition of " Docu-
ment of title "............... ........ 2
Concealing from intended pur-

chaser or mortgagee............. 327
Consent of Atty Gen required to

prosecute for concealing en-
cum brances.................

Forgery of'................. .......... 396

DEFACED COIN
Uttering'................................. 432

DEFACING
Current coins......................... 429
Or removing land-marks posts or

monuments marking provin-
cial, civic, or municipal boun-
daries................ ................

Registers of births, baptisms,
marriages, deaths or buiials... 411

DE FACTO LAW PAGE.
Obedience to...... ........... ...... 35

DEF1AMATORY LIBEL
(See Libel)............., 222

DEFECTS
Formal.......... ......... ...............

(See Indicimen.)

DEFENCE
Of dwelling house ........ 32, 33
Of house or land, ctc., against

trespassers .......................... 33
Of mo'.eables....... ................. 32

(See Self defence.)

DEFILING
Children under I 1.......... ......... 189

DEFILING WOMEN Olt (IRLS 110
Procuring female under 21 to

have unlawful carnal connec-
tion, in or out of Canada....... 110

Inveigling female, under 21, into
a house of ill-fame or assigna-

- tion for illicit intercourse or
prostitution......................... 110

Procuring any female to become
a prostitute ........................ H0

Procuring or attempting to pro-
cure any female to leave Ca-
nada to enter a, brothel else-
where...... ........... 10

Procuring any female to corne
from abroad to becone an
inmate of a brothel in Canada. 110

Procuring or attempting to pro-
cure any feniale to leave home
to enter a brothel in or out of
Canada..........., ..... ,............ 110

Procuring or attempting to pro-
cure,-by ithreals or intimida-
tion, or by false pretences,-
any female to have unlawful
carnai connection in or out of
Canada......... . .................. 110

Applying or causing to be taken
by any female, any drug, etc.,
with intent to stupefy her and
enable any person to have
unlawful carnal connection
with her...... ....... ..... 110

Search warrants to search house
of ili-fame for female believed
to have been inveigled.....110, lit

DEFILEMENT OF W'OMEN OR
GI1LS

By procurement of parents or
guardians... ................ ... ti1
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Burglary ...... ................... 354-356 Gaming House...
Carnal knowledge....:.. .......... 2 Goods.......
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Common Betting House............ 118 Justice.
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DEFINITION OF- PA
Magistrate ......... ...... ......... 772, 9
Mails..................... ............
Manslaughter ....................
Military Law......................
Miscarriage............... .........
Mischief...........................434,
Model...... ..............
Municipality ..........................
Murder........... .. . 148, 1
Newspaper... ...... ...... .....
Night ...................................
Non culpable homicide..........
Offensive weapon ...................
Outlawry .............................
Ovum ......... ......... ................
Owner ........ .......... ...............
Peace officer........ ........ .........
Perjury ......... ...................
Person ......................... .........
Post letter.........................
Post letter bag...........
Post office..........................
Premature labor..............
Prison ............................. 5,
Prize fighting .... ..............
Property ...............................
Public officer ..........................
Publishing ............................
Piracy............... 72,
Public Magistrate .............
Rape.....................................

.iot .......... .........
Robbery......... ......................
Sedition..............................
Seditious conspiracy.............
Seditious libel ..................
Seditious words ...............
Seduction.................. .........
Self defence........................
Sketch .................................
Superior Court of Criminal Juris..

diction......................... ......
Territorial Division ........ .6,
Testanentary instrument..... ...
Thcft....·.......................
Trade Mark............ ..........
Treason ..... . ...........
Trustee...... ........ ......... ......... ·
Unlawful assembly ..............
Vagrant ................
Valuable security....................
Warrant (in relation to extradi-

tioni........................
W itchcraft.............................
Wreck............ ..................
W riting.............................

DELIRIUM TREMENS
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(See Insanity).................

Gg. 1DELUSIONS PAGE.

(See Insanity)........... 9, il

DEMANDING
With menaces.................. 349, 351

DEMOLISHIING
(Sec Riotous destruclion.)

DEMURRER
(See Objections to indictment)..59 1, 5927
DEODAND abolished................. 768

DEPOSITIONS
Of persons abroad may be taken

under a commission....... ...... 636,
Of sick persons may be read in

evidence at trial .................. 637
On preliminary examination may

be read at trial.............. ... 638
,Of persons dAngerously ill may

' e taken under commission.... 635
Accused sentitled to inspection

and copies of........ ... 61W
In Extradition.proceedings........ 898
In proceediù'gs under the Fugi-

tive Offenders' Act .......... 9l3

DESERTERS.
Persons suspected of being, may

be arrested ................ 536
Resisting arrest or..........536
Concealing or assisting....... 39
Enticing soldiers or sailors to

desert........ .......... 48
Enticing Militia or N. W. Mount

ed Police men to desert......... 49

DETAIN. (Sec Abduction)......... 217

DETAINER. (See Forcible Entry).. 55

DICE. (See Cheating ai Play.)
(See Gaming.)

DIES FOR COINING
Unlawfully making, etc............ 427

DIRECTORS (Sec llody Corpo-
rate)...............325, 326

(See Ban...........297, 298

DISABILITIES
Of Public ofliciaIs, etc , convicted

of certain ofFences.8 2, 84, 767, 768

DISABLING
A person, with intent to commit

indictable offence........... 169, 170

DISCIPLINE
Of minors ................ ...... 34
On ships................ 34
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DISCHARGE PAGE. DOGS
Of accused, by Magistrate......... 561
Of Jury .................... 657

DISCHARGE OF PRISONER
Unlawfully procuring.............. 96

DISCUSSION
(See Fair Diseussion and

Fair Comment).........229, 231
DISGUISE

(Sec Burglary.)................. 377
DISOBEDIENCE

To a statute .......................... 84
To orders of Court.............. 84
Neglect of Peace Olicer to sup-

press riot................ 84
Neglect to aid Peace Officer in

suppressing riot or in arresting
offenders............................ 85

DISORDERLY HOUSES
Defined .................... 117, 118
Keeping.................... 118
Frequenting .................... ...... 126
Obstructing Peace Officer enter-

ing............................. 121
(Sec Common Bawdy Rouse.)
(Sec Common Belling Bouse.)
(See Common Gaming

House.) .
DISQUALIFICATIONS

On convictions for certain offen-
ces............ ......... 82, 84, 767, 768

DISTRICT
Defined ................................. 2

DISTURBING
Religious Worship, or any As-.

semblage of persons met for
moral, social, or benevolent
purposes .................. 103

DIVIDEND WARRANTS
Falsely making or issuing......... 413

(Sec Bank.)
DIVINE WORSHIP

Disturbing ......... .................. 103
DOCK

Stealing goods from a,............. 312
DOCUMENT........................ 49, 379
DOCUMENT OF TITLE.......... 2

DOGS
Stealing...... ..................... 286, 306

PAGE.

Killing or injuripg.... ............ 448.
(See Animals.)
(Sec Cruelly to Animals.)

DREDGING
For oysters ................. 306

DRILLING
Unlawful ........................... 54, 55

DRIVING
Furious......... ........................ 173

DRIOWNING
Murder, or Attempt to Murder,

by,. ......... . ... ........... 149, 161
A mine (Sec Jischief) .............. 441

DRUGGING
A woman for purpose of carnal

connection ........... .............. 110
With intent to commit an indict-

able offence................... 169, 170
DRUGS

Administering, to procure abor-
tion.......................... . .. 191

For preventing conception or
causing'abortion,-advertizing
or having for sale, etc....... .... 106

DRUNKENNESS
(See Insanity} .................. 11

DUEL
Challenge to fight a,................ 56.
All present at, -are equally

guilty of murder, if one of
combatants is killed ......... .56

DWELLING HOUSE
Defined............ ......... 355, 363, 370

(See Burglary)............ 365
(See House breaking)......... 374

Defence of .......................... 32, 33
Destroying or damaging........... 442
Stealing, by tenants or lodgers

chattels or fixtures let with... 302
Injuries to, by tenants............... 448
Stealing in a.......................... 310
Stealing thtngs fixed in............ 307

DUTY
To provide necessaries of lfe. 135
Of master to provide necessaries

to apprentices and servants... *135
Of persons doing dangerous acts. 136
Of persons in charge of dange-

rous things......................... 13&
To avoid omissions dangerous

to life ................................. 136.
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DUTY PAGE.

Of persons making arrests........ 24
Of Sheriff in executing sentence

of death............... 4........ 762
DUTY TO PRO VIDE NEcESSARIEs,

- Neglect of........................... 137
ELECTION DAY,-

Assault on.................... ......... 178
(See Aggravated Assauls)

ELECTION DOCUMENTS
Destroving, injuring, obliterating,

altering or erasing............... 448
Stealing or unlawfully taking... 305

ELECTORS
To i sum on jury when sheriff

partial...... .... ........ 627
ELECTRIC TELEGRAPHS

Injuries te......... ..................... 440
ELECTRIC LIGHT

Breach of contract to supply..... 460
ELISORS'

(See Electors.) ......... ......... 627
EMBARGO

Breach of,-excused by necessity 13
ENMBEZZLEME NT

Merged in general term, theft.... 273
REMBRACERY

Definition of ........... ............... 92
Corruption of juries ........... 91
Juror accepting any bribe ........ 92

EMPLOYERS AND WORKMEN.
(See Intimidation.)

ENDANGERING LIFE........ . 16
(See Mischief.).................. 442

ENGLAND
Offences against laws of....... 8, 513

ENHANCING
Prices by combinations in res.

traint of trade......... 458, 459
ElNTICING

Away child...... ............. ........ 221
Soldiers or sailors to desert ..... 48
Militiamen and X. W. Mounted

Policemen to desert............. 49
ENTRY

(See Forcible Entry and
Detainer.).................... 55

in Burglary ..................... 355, 362

ER ROR PAGE.
Proceedings in, abolished......... 669

ESCAPES AND RESCUES

Escape
From custody after convie-

tion,--or from prison... ... 96
From lawful custody ......... 96
Assisting escapes.............. 96
Aiding escape from prison... 96
Punishment of escaped pri-

soners ......... ................ 97
Prison Breach.............. 95
Being at large while under sen-

tence ......... ...................... 94
Rescues...... ......... .................. 95
Preventing escape from arrest.. 25
Preventing escape, or rescue,

after arrest............ ...... ...... 25

ESCHEAT
Abolished ......... ............ ......... 769

EVIDENCE
At preliminary enquiry.

For prosecution ............ 553
For defence ............ .554
To be read to accused .............. 554
Of confession or admission of

accused.................. 554
Examples ofadmissible andinad-

missible confessions.......554- 559
Of child (without oath)...... 636, 785
Of Mute .......... ...................... 781
Under , commission,-of person

dangerously ili.......... ..... 635
Under commission,-of witnes-

ses out of Canada...... ......... 636
Of sick witness, by reading de-

position at trial ........ ,. ......... 637
By reading depositions taken at

preliminary enquiry....... 638
Before Grand Jury............. 608
By comparing disputed hand-

writing with genuine. .......... 642

Cross-examination
As to previous statements of

witness, without shewing
him the writing contain-
ing them.................... 64,

As to statements of witness
before Grand Jury ......... 644

Fabricating ..... .......... 90
For Court of Appeal................. 671
In cases of bigamy.......... 197, 202
In cases of libel............ 648
In cases of fraudulent marks on

merchandise ............... 649
in cases relating to public stores. 648
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EVIDENCE PAGE.

In cases of polygamy ...... ......... 648
In extradition cases ...... ...... 898
In summary matters............. 707
May be made, at trial, by admis-

siOns.................. ........ ....... 640
Of accused, or of husband, or

wife, competent ............. ...... 778
Of a place being a cominon

gaming house............... 644
Of attested instrument........... 641
Of capacity, necessary,-when

offender is a child, between
seven and fourteen...... ......... 9

Of coin being counterfeit ......... 640
Of conviction of witness. ......... 64 1
Of conviction -or dismissal, on

summary trial...... ..... 689
Of former written and verbal

contradictory statements..642. 644
Of former contradictory state-

ments by party's own witness,
when hostile ........................ 602

Of gaming in stocks................. 647
Of Imperial Acts, proclamations,

judicial proceedings, official
documents, public books,
etc........ ..................... 781- 783

f lost writing containing faIse
pretence.......... ................ 324

Of Notarial Acts, in Quebec..... 784
,Of one witness not suflicient,

unless corroborated, in cases

Treason ; Perjury ; Seduc-
tion ; Defiling women ;
Parents or guardians pro-
curing defilement of girls;
House holders permitting
defilement of girls; Cons-
piracy to defile ; Carnally
knowing idiots; Prostitu-
tion of I adian women; Pro-

. curing feigned marriage ;
and Forgery.................. 684

Of playing in a gaming-house....645
Of previous conviction ........... 6il
Of statement made by accused

before Magistrate........ ......... 640
Of stealing ores or minerals...... 618
Of stealing timber............. 648
Of trial at which perjury was

committed...... .................... 640
On proceedings for advertising

counterfeit money ............... 641
On trial for child murder.......... 641
UnderFugitive Offenders' Act... 913

EV IDENCE ACT. The Canada... 778

EX GERATION OF QUALITY
(See False prelences.)......... 314

EXAMINATION PAGE.

Of witnesses..... ............... 620-623
Cross-examination......,625, 642, 644
Preliminary ............ ............... ~>49

(See Evidence.)
(See View.)

EXAMINATIONS
Personation at Competitive, or

Qualifying ..... ............. 420

EXCESSIVE
Chastisement, or correction....... 160

EXCESSIVE FORCE-
Criminal responsibility for using 35

EXCHEQUER BILL
Definition of ..... ,... ......... ......... 379
Forgery or............. ............. 396

EXCHEQUER.,BILL PAPER-
Mýlaking, using, or liaving instru-

ments, etc., for making imita-
tions of........... ....... ......... 408

Making, using, or having any
imitations of...... ........ ......... 408

EXCUSABLE HOMICIDE
(See I/omicide). ............ 143

EXCUSE-
Matter. of,-may be relied on,

under the general issue......... 594
(See Special Pleas).. ......... 594
(See .1lalters of Justification

and Excuse).

EXECUTION

Of erroneous sentence or process. 16
Of process, or of sentence. .... 15, 16
Of warrants............... ......... 16, 1*
Of sentence of death..........761- 763

EXHIBITING
Any indecent exhibition........... 125

(See Vagrancy.)
Any indecent show .................. -106

(See Obscene Mailer.)... 106, 107
(See Expoding for sale.) . 106

An information............ .3
(SeeFindingthe lndiclment.) 3

EX-OFFICIO INFORMATION
(See InformationÙ.). 244, 248
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EX-PARTE PROCEEDINGS PAGE.
Publication of..................226, 227

(See Libel.)
EXPENSES

(See Cosis.)
EXPLOSIVE SUBSTANCE

Definition of...........................
Causing any dangerous explo-

sion by ......... ............ .........
Causing, or attempting to cause

bodily injuries, by ................
Conspiring to cause any dange-

,rous explosion by........
Doing any act with intent to

eguseadangerous explosion by
Unlawfully making, or having

possession of any... ......... 58,
Consent of Atty. Gen. required,

in prosecutions for making or
having possession of any......

Destroying or damaging, or at-
tempting to destroy or damage
any building, machinery, etc.,
by any ..... ............ .........

Search warrant for.................
Seizure of......... ............... 539,

EXPORTING
Counterfeit coin .................

EXPOSING
The person......... .........

(See Indecent Acts).
Or abandoning child under two

years old ........ ........ ...........

EXPOSING FOR SALE
Obscene books, pictures, etc......

EXTORTING
By defamatory libel........ .........
By threats to accuse of crime.35 1,

(See Robbery.)
(See Thireats.)

EXTRACTS FROM REGISTERS
Falsifying .. ........ .. ......

EXTRADITION
Between Canada and United

States....... ....................
From Canada................... ......

Warrant; Proceedings be-
fore Judge ; Evidence;
Committal ; Surrender ;
Forms ............. 897-

From Foreign State.................
Requisition ; Conveyance

of fugitive surrendered

EXTRADITION PAGE
Construction of list of
crimes;.List of crimes ;
Forms ................... 900- 904

Convention of 1889-1890, with
U. S............................. 906- 908

EXTRA-JUDICIAL OATHS...... 91
(See Oalhs and Afrmahzons) 784
{See Statulory declara-

tion)....................... 91, 785
EXTIHA-TERÉITORIA L

JURISDIcTION ............. 211,215, 858
FABRICATING EVIDENCE.. 90, 848
FACSIMILE

Of forged document need not be
setout in indictment.............. 584

FACTORS
Frauds by........................ 329, 330

FAIR COMMENT (See Libel)...... 228
FAIR CRITICISM (See Libel)...... 298
FAIR DISCUSSION (See Libel)... 228
FAIR REPORTS

Of proceedings of Parliament,
Courts of Justice, public meet-
ings, etc...... ........... .226, 228, 231

FALSE ACCOUNTING
13v clerks ..................... ......... 326
By officials...... ......... ......... 325-

FALSE ACCUSATION
1371 Conspiracy to bring..............

411

901,
897

900
950

FALSE AFFIDAVITS.......... 89
FALSE CERTIFICATES

Uttérig. ... ......... 412
FALSE DECLARATION

Of execution of sentence-of death 94
FALSE DIVIDEND WARRANTS

Issuing ................... ............... 413

FALSE DOCUMENT
Delined ........ ............. 379

FALSE EVIDENCE
(See Perjury)............... 86, 87

Procuring death by.. ............. 14à7
FALSS NAME

Acknowledging instrument in,... 421
(See Forgery.)

FALSE NEWS
Spreading ......... ..................... 72

FALSE PERSONATION
(See Personation.) ....... 420-
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FALSE PRETENCE- PAGs.
Delinition of............ .............. 314
Exaggerated commendation of

quality not a,.............. 314
Obtaining property by...... 314, 315
Obtaining execution of valuable

security, by ............... 324
Distinguished from theft........... 315
Examples of............ ......... 315-324
May be through the medium of

a contract ............. ...... 314, 315
Secondary evidence of lost writ-

ing containing .............. 324
Not necessary to be set out in

indictment ......... ................. 586
FALSELY PRETENDING

To enclose money,.etc., in a letter. 324
FALSE RECEIPTS

For goods ...................... 329, 330
FALSELY REPRESENTING

Goods as being manufactured
for F-ir Majesty, etc.............. 417

FALSE SIGNALS--
Exhibiling

On or near a railway......... 439
To bring a ship or boat into

danger ......................... 440
FALSE STATEMENT

In affidavit.......................... 89
(See Perjury).................. 89

FALSE STATEMENTS
(See Perjury).................. 90

By officials ......... ................... 326
By Pubic officer............. 327

FALSE TELEGRAMS-
Sending .............. .................. 406

FALSE TICKETS-
Obtaining passage on any car-

riage, tramway, railway or
vessel by. ......... 324, 325

FALSIFYING
Or destroying books with intent

to defraud creditors .............. 327
Pedigrees ............ .................. 327
Registers, or extracts therefrom. 411

FAVOR
Challenge for ........................ 626

(See Challenge.)
FEAR

(See Frightening) .............. 147
(See Stealing in-a dwelling

house.).......................... 310

FELO DE SE PAGE.
(See Suicide) .................... 166

FELONY-.
Distinction between, and misde-

meanor, abolished . ............... 09
FEMALE

Abduction o................. 217
Conspiracy to delile.................. 111
Procuring defilement of...... 110-114
Seduction 0f,........... 1û7, 109

(See lRape.)
(Sec Indeceni Assaul.)
(See Carnal knowledge.)
(See Abortion.)
(See Child lurder.)

FENCES
Damaging or destroying........... 449
Stealing..................... ........... 308

FERE NATURbE
(See Animals) ... ......... 267-270

FIGHT-
(Sce Prize Fighti) .............. 56
(See Duel) ............. 56
(See Challenge) ................ 56

FINDING LOST THINGS-
Theft by..............281, 282

(See Theft.)
FINDING THE INDICTMENT

Defined ......... ....................... 3
Includes Exlibziing an Inform-

ation, and Making a Present-
m ent...... ...... . .................. 3

FINE
When not fixed, is in the discre-

tion of the Court.................. 760
FINES AND FORFEITURES

Appropriation of; application of;
and recovery of... ................ 759

FIRE-ARMS
Pointing loaded or unloaded..... 61

(See Amnunition.)
(See Arms.)
(See Offensive weapons.)

FISH
Destruction of, in private waters. 442

(See Oysters.)
FIXTURES

Injuries to, by tenants.............. 449
Stealing, by tenants, etc........... 302
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FIXTURES IN BUILDINGS PAGE.
Or in-any land, or any Square,

etc.,- stealing ...................... 307

FLOODGATES
Of a river, canal, etc.,- damaging

or destroying..................... 442
FLOUR AND GRAIN

Intimidation, of dealers in......... 463

FOOD
Selling things untit for... ......... 117

FORCE
Compulsion by ..... ........ 13

FORCIBLE ABDUCTION .
(See Abduction.) ............... 217

FORCIBLE ENTRY
And detainer......... ................ 55

FOR EIGN COINS-~
Offences respecting................. 430

FOREIGN POLICY OF GOVT.
Criticism of, (See Libel)............. 233

FOREIGN SOVEREIGN
Libel on............... ................. 72

FOREIGNERS
Levying war......................... 46
Trial of,-for offences in Admi-

ralty jurisdiction...... .... ...... 513
Not entitled to jury de medieldte

lingux ......... ......... ............ 624
FOREST

Recklessly setting fire to......... 437
FOlEMAN OF GRAND JURY

To swear the witnesses............ 608

FORFEITURE
Of Chattels moving to or cau-

sing death, abolished............ 768
(See .Deodand.)

Or Escheat, or Attainder, etc., oi
account of conviction, etc.,
abolished... .................... 768, 769

Of cocks found in a cockpit...... 455
Of monies, etc., found in a gaming

house. ......................... 542, 543
Of falsely marked merchan-

dize...................... 416, 417, 540
Of things seized under search

warrant ...................... 539- 542
FORGERY

Defined .... ......... 379, 380

FORGERY OF PAGE.

Government documents............ 395
Registers of title to land, or docu-

ments relating thereto........... 395
Notarial acts............. ........... 395-
Registers of births, marriages,

etc., or copies, or extracts
therefrom ....... ... .... ......... 395

W ills, etc ......... ....... ............. 395
Transfers of Imperial, Colonial

or Foreign Govt. stock, etc. 395
Transfer of stock in any Com-

pany ......... ......... .............. 396
Transfer of Crown lands ........... 396
Powers of attorney to transfer

stock, etc...... ........ 396
Certificates, coupons, etc., of

stock................. ................. 396
Exchequer bills........... ......... 396
Bank notes, bills of exchange,

promissory notes, cheques, etc 396
Proclamations, etc..........406
Script in lieu of land............... 396
Deeds, bonds, debentures, etc... 396
Accountable receipts...... ......... 396
Bills of lading, charter parties,

etc.................. ...... ............ 396
Warehouse receipts, dock war-

,rants, etc.................. 396
Any document evidencing pos-

session or control of goods..... 396
Registers of title to personal pro-

perty...... ........................ 397
Any public register................. 397
hecords of Courts, etc .............. 397
Entries, etc., in Court books, etc. 397
Copies of letters patent, etc....... 397
Marriage licenses.......... ......... 397
Any contract...... ........ 397
Any Power or Letter of Attorney,

or mandate...... ........ 397
Any authority, or request for

money...... .................... ..... 397
Any acquittance,or discharge,or

voucher ........ .................. 397
Any judicial document........ 400
Any railway, tramway, or steam-

boat ticket, or pass........400
Any other document whatever.. 400

FORGERY-

By using fictitious name .......... 386
By drawing document without

authority...... ............ ......... 407
Comparison of handwriting, on

trial for....................... 642.
Preparations for.................407-413
On trial for,-evidence of one

witness must be corroborated. 684
Using probate obtained by........ 407
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FORGED BANK NOTES PAGE. [FOIMS
Possessing... ............ 640

FORGING
Certificates of and extracts from

registers .... .. ...... 411, 412
Entries in books relating to

public funds...................... 412
Or printing cards, circulars, etc.,

in likeness of notes...... ......... 413
Dividend warrants.................. 413
Trade marks, etc... ......... ........ 416
. (See Counterfeiling.).......... 406

(See Trade Marks.)...... 413- 419

FORGERIES-
Uttering...... ........ ........ .... .... 404

(See Ultering.)
FORMAL OBJECTIONS...... 584, 591

(See Indictment.) ....... 579, 601

FORMER CONVICTION
Proof 0f................................ 641

FORMS OF IND[CTMENT
For offences under Title II...75, 76
For offences under Title 111...98, 99
For offences under Title IV... 128-132
For offences under Title V... 249-262
For offences under Title VI.. 467-494

FORMS
Under Part XLIV, relating to

compelling appearance of ac-
cused before the Magistra-
tes ........ ........ 543-548

Under Part XLV, relating to pre-
liminary enquiry by Magistra-
tes ............ .................. 566-579

Under Part XLVI, relating to
indictments .................. 598-599

Of Plea of Autrefois-acquit,
and of Replication, and
Similiter......... .............. 600

Of plea of conviction before
Justice, and of Replica-
tion....................... 600, 601

Under Part XLVIII, relating to
preferring, and finding of in-
dictment ........ .. ......... 611-613

Under Part LI
Challenge lo Array ........ 662
Challenge Io ihe poll. 663

Under Part LIV, relating to
speedy trials of indictable of-
fences .......................... 680-682

Under Part LV, relating to sum-
· 1
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mary trial of indictable offen-
ces ...... 690, 691

Under Part LVI, relating to trial
of juvenile offenders............ 698

Under Part LVIII, relating to
summary convictions...... 728-746

Under Part LIX
Writ of Fieri Facias ......... 758

Under Title VIII.
Cerlifcale of execution of

sentence of death, and de.
claration of Sheriff......... 772

Complaint to gel order for
sureties for the peace...... 773

Recognizance for the Ses-
sions...... ...... ...... 773

Commitment in default of -
sureties...................... 774

Of Statutory declaration.. ......... 786
Under the Extradition Act

Warrant for Apprehension. 902
Warrant of Conniltal....... 903
Order for Surrender ......... 903

FORNICATION (See Incest, and
Adullery)..................... 104, 111

FORTUNE TELLING
Pretending to be skilled in. 338

FRAUDS
By agents, etc ................. 287, 302
By directors, etc...... ......... 325, 326
By debtors....... ......... ............ 327
In respect to registration of titles

to land . ............ ........ ....... 328
Upon the Governnent.............. 80

(See Conspiracy to defraud) 335
(See Falsepreences.... 314-324

FRAUDULENT
Hypothecation of real property... 328
Dealing with property referred

to in false receipts,made under
the Bank Act ....................... 330

Disposai of goods entrusted to
manufacture........................ 312

Sales of property..................... 328
Seizures of land............. ......... 328
Marking of merchandise.... 415, 416

(See 7&ade Marks.). 413-419
FREEMASONS

Societies and Lodges of........... 66
FRIGHTENING

Child, or sick person, to death... 147
FRUIT, IN GARDENS, ETC

Destroying .................. 450
Stealing ................................. 309
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FUGITIVE PA
(See Extradition)....... 895-
(See the Fugitive Offenders

Ac).. ...................... 909-

FURIOUS DRIVING................

FURZE
Setting fire to, or attempting to

set fire to...........................
GAMBLING

In Public Conveyance............
GAMING

In stocks, etc......................
Living by (See Vagrancy).........

GAMING HOUSE
(See Common Gaming House)

GAOL (See Prison)...................

GARDEN
Damaging or destroying fruit,

etc., in.......... ........
Stealing, in ..........................

GAS-
Criminal breach of contract to

supply............................
GASPE-

Special provisions as to............
GATES

Damaging or destroying..........
Stealing............ ........

GAZETTE
Is evidence in certain cases......

GENERAL ISSUE
Evidence of matters of justification

under ......... ................

GIRLS
Abduction of ................... 217.
Defilement of............. 110-114,
Procuring defilement of..... 110.
Seduction of......... 107,

GLASS
Fixed to building, etc., stealing..

(See Pixtures).
GOLD

Concealing, to defraud partner in
mining claim.......................

Search warrant for..............
GOODS

Document of title to, defined......
Destroying, when in process of

manufacture...........

un. GOODS P
908 Entrusted to rpanufacture,-frau-

dulent disposal of ...............
.914 Stealing, when in course of ma-

nufacture ......... ......... .........
173 {See Fraudulent Marking of

Merchandise)........... 415,

GORZE,-Setting fire to.

GOVERNMENT-

Frauds upon.................Criminal breaches of contract
w ith...................................

AG.

312

312

416

437

80

460

GRAIN-
False Receipt for ..................... 329
Intimidationtopreventdealing in 463

GRAND JURY
Cannot be objected to, by way
" of challenge........,............... 606
Evidence hefore.............. 608, 609
Objections to................ 606
Proceedings before............604, 605
Sending bill before...... ............ 603
Twelve members of, -must con-

cur, so as to find a true bill... 604
In Nova Scotia....................... 675

GREEN HOUSE
(See Conservalory.)......307, 450

GRIEVOUS BODILY HARM
Wounding, with intent to do.... 168
Inflicting ................... 119

GUARDIAN-
Abduction, or taking away, of

girl under 16, against consent
cf.............. ...... 219

Defliing or seducing ward ......... 109
Duty to provide necessaries for

ward ................. 135
Procuring defilement of ward... 111

GUILTY AGENT.................... 37
GUN

(See Offensive Weapons) 59- 63
(See Spring Guns.)

GUNPOWDER
(SeeExplosivesubstance)58, 438

GYPSIES (See Vagrancy)........... 126
HABEAS CORPUS

Ad Testificandum, no longer
necessary ......... ......... ......... 635

Special provisions as to further
detention, on proceeding by
way of........... .................... 752
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BANDWRITING PAGE.
Comparison of .............. 642

BANGING-
Capital punishment hy......... 761

HARBOR BARS
Injuries ta ...................... 449

kARBORS
Injuries to .................. 443

HARD LABOR
Accompanies imprisonment in

penitentiary, whether men-
tioned in sentence or not...... 764

Does not accompany imprison-
ment, in other prisons, unless
mentioned in sentence... '64, 765

HAVEN
Stealing from a vessel, barge, or

boat, in a........... . ............. 312
HAVING IN POSSESSION

Delined.......... ......... 3
HIGH COURT OF JUSTICE

In Ontario.............. ...2,
HIGH SEAS

Offences on ............... 514
Warrants for otences committed

on...... ...... ................ 535, 536

BIGH TREASON
(See Trcason) ...... ...... 42- 48

HIGHWAY-
Rendering impassable,by damag-

ing or destroying bridge, etc. 442
Robbery ......... ............... ........ 3

(See Robbery.)
fiOLES IN ICE-

HOP BIND PAGE.
Destruction af.............. ......... 443

HOT BOUSE
(See Conservatories)... 307, 450

HOUSE
(Sce Du'elling house.)

HOUSE BREAKING
(See Burglary.)................. 374

HlOUSE OF ILL FAME
(Sec Common Biawdy House)

Search in............ . ............... 542
HOUSEBOLDE «S

Procuring o' permitting defile-
ment of girls on their premises i1t

HUMAN REMAINS
Indecent interference with........ 125

HUSBAND AND WIFE
Compulsion of wife by husband

not presumed.. ........... ......... 13
Competent as witnesses for each

other ......... . ...... 778
Conspiracy to induce a woman

to commit adultery ............... 111
Dutyto provide necessaries of life 135
May, when living apart, be guilty

of stealing from each other..... 291
Not to be accessory after the fact,

by the one receiving the other
after commission of an ofTence. 39

Search warrant, at the instance
of the husband, for wife in
house of ill-fame .................. 542

ICE
Leaving unguarded hioles in...... 173

IDIOTS
Carnally knowing. .................. 114

Leaving unguarded........ ....... 173 IGNORANCE 0F THE LAW

HOMICIDE
Defined ............... ......... .....
Culpable and non-culpable..14 1,
Excusable..... .........
Justifiable....... ........ ..............
Report of E-nglish Commissio-

ners on .......... 1............. 139,
By frightening child, or sick per-

son......... ..................... 147,
Causing death which might bave

been prevented ....................
Causing injury the treatment of

which causes death..............
By accelerating death ..............
Death must take place within a

year and a day of the cause...

No excuse, . ..... ........... ......... 14
IGNORANCE OF FACT........... 15
ILL-FAME--

flouse of (See Bau-dy House.)
ILLICIT CONNECTION

With girl between 14 and 16..... 107
With a ward, by guardian......... 109
With a mill or factory girl under

21, by master, etc ....... ,......... 109
(See Abduction.}
tSee Carnal knaowledge.)
(See Incest.)
(See Seduction.)
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ILLICIT INTERCOURSE- PAGE. INDECENT ASSAÙLTS
Inveigling or enticing a woman

or girl, under 21, to a bouse of
ill-fame, or assignation, for
the purpose of..................... 110

ILL-TREATMENT
Of animals ........................... 451

IMMORAL BOOKS-
Posting ........................... 106, 107

(See Obscene Matter)
IMPARL

(See Indiciment) ....... .... 593

IMPEDING
Shipwrecked person endeavoring

to save his life ..................... 173
Any person in his endeavor to

save the lifeof anyshipwrecked
person .... ................. 173

IMPERIAL PROCLAMATIONS, ETC
Proof of.. ............. 781, 782

IMPERIAL ACTS '
Offences against ......... 8
Proof of ................. 781

(See Acis)
IMPLEMENTS '

(See Manufacluring Imple-
menis) 443

IMPLEMENTS OF BOUSE
BHEAKING

(See Burglary) ................. 377
IMPOUNDING DOCUMENTS.... 653

IMPORTING
Counterfeit coin............... 424, 425

IMPRISONMENT................ 763-765

INCEST ..................... 104
Proof of.............. 104, 105
In Nova Scotia,New Brunswick,

and Prince Edward Island.... 104
Under English Ecclesiastical law 104

INCISED WOUNDS........... 168, 169
INCITING

Or attempting to incite to the
commission of an offence.35-9, 465

Indians, to riotous acts ....... 58
To mutiny. ............... 48

INCRIMINATINQ ANSWERS.... 781
INDECENT ACTS............... 105, 106

P
On females..................
On males..............................

Form of indictment..... .....
Consent of child under 14, no

defence ...................
Evidence of child (without oattt)

637,

AGE.

176.
177
256

177
636
785

INDECENT EXPOSURIE.... 105, 106
INDECENT

Or obscene shows or exhibi-
tions........................... 106, 125

Interference with corpse.......... 125

INDIANS-
Incitement of, -to riotous acts... 58

INDIAN GRAVES
Stealing things deposited in...... 313

INDIAN WOMEN-
Prostitution 0f........................ 114

INDICTMENT-
Alternative averments in. ......... 583
Amendment of................. 591, 654
Definition of........................... 3
Finding the,-includes exhibit-

ing an information, and mak-
ing a presenniment................ 3

Against Corporations........ 601, 602
Against public servants............ 588
Certain objections not to vitiate

counts in............................ 584
Charging previous conviction.... 590
Copy of,-to be supplied to accu-

sed....... ............ 616
For high treason or treasonable

offences........... ......... ......... 585
Form and contents of counts

in .. ................... 582
Forms of-
Under Tille Il.... .......... 75, 71
Under Tille 111.............. 98, 99
Under Tille 1V........... 128-132
Under Title V. ............ 249-262
Under Tille VI............ 467-494

For libel........... .............. ... 585
For perjury, etc. ..................... 586
For pretending to send money

etc., in a letter............ ......... 586
For offences in respect to postal

cards, etc........ ......... ......... 587
For offences respecting letter,

bags, eto............................. 588
For stealing by tenant or lodger 588
For stealing ores, etc ..... ......... 587
Heading of............................. 582
Joinder of counts in................. 589
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INDICTMENT PAGE.
Names of witnesses to be en-

dorsed on ......... .... ............ 608
Objections to ............... 591
Preferring...... ....... . .. . ......... 602
Need not be on parchment ......... 581
Special pleas t.............594
Staternent of venue n........581
Special provisions as to Nova

Scotia................................. 675
Time to plead to (See Impari)... 593

Special provisions, as to
Ontario ....................... 674

INDICTABLE OFFENCES
Conspiring to comrnit,-Atempt-

ing to commit-Accessories
after the fact to the commis-
sion of...................... ... 464-466

INDORSEMENT
Of any bill or note,-forgery of.. 396

INDUCEMENT
To confess (See Confessions).554-557

INFAMOUS CRIME
(See Abominable Crime.)

INFANT (See Child.)
INFORMATION

Acquired by holding oflice.-
communicating ................... 50

Official,-communicating ......... 49
(See Communicatrng.)

INFORMATIONS
Criminal Informations, er-officio,

are filed by the Atty. Gen...... 244
Criminal informations (not ex-

o/ficio), by order of Court...245, 246
Illustrations ......... ... 247, 248

Form of Criminal Informa-
tion, ex-o/ficio ................ 262

Form of Criminal Informa-
tion by Clerk of the Crown 262

Forms of Plea to Criminal
Information ................... 262

Replication. ........... ...... 263
INFORMATION AND COMPLAINT

Making or laying, before Magis-
trate .................................. 535

ln summary matters........... 705
INJURE OR ANNOY-

Administering poison, etc., with
intent to. .. ...... ......... 170

INJURY
To persons by negligence......... 173

(See Injuring.)

INLAND RIEVENUE PAGa'.
Counterfeiting stamps of............ 410

(See Public O/ficer.). ......... 5
INNOCENT AGENT

(See Parties Io Offences.)
INNOCENT PARTNEE....... 330
INNUENDO (See Libel.) ............ 241

INQUEST On execution of sen-
tence of death..................... 762

INQUIRY (See Preliminary En-
quiry.) ............ .................. 549

INQUISITION (See Coroner).538, 608
INSANITY -

Defence of .............. 9- 12
Legal test ............... ......... 10
Medical test ............... 10, Il
Drunkenness.................... 1t
Delirium tremens............. 12

Of accused, at time of offence.... 660
Of accused, on arraignment, or

trial.............. ..... ...... ......... 660
Of person imprisoned..... ......... 662

INSANE PERSONS-
Custody of............ ......... 661, 662

INSTRUMENTS
For procuring abortion... ......... .193
Housebreaking ....................... 377
Of forgery..................... 408

INSURANCE CLAIMS-
Affidavits for.......................... 785

INTENT
As the essence of a criminal

offence ............. 9,208-210
In burglary, etc......... 356, 371, 374
In relation to murder, etc.,-

Remarks of the English Royal
Commissioners as to.... ... 139-141

l forgery..................378, 380, 381

INTENT TO DEFRAUD
(See Conspiracy.) .............. 335

INTENT TO DEFRAUD CREDITORS
Assigning property, or falsify-

ing or destroying books, with. 327

INTENTIONALLY
Endangering railway passengers 172

INTEREST
Of witness, no bar to competency 778
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INJURING PAGE.
Or .interfering with marine si-

gnais................................. 440
Or attempting to injure ani-

mals........................ 447, 448
Persons, by explosives.... ....... 171
Persons, by furious driving....... 173

INJURIES
To buildings. by tenants........... 448
To cultivated roots, vegetables,

etc ...... ............................. 450
To election documents............ 448
To Electric Telegraphs, etc....... 440
To fences, etc. ... .............. 449
To harbor bars ....................... 449
To land marks.............. 449
To mines................... 441
To packages in custody of rail-

ways, etc ......... ............... 439
To rafts of timber, etc ...... ...... 441
To trees, etc........................... 449
Not otherwise provided for ...... 450

(See Mischief.)

INTERMEDIATE EFFECTS
Of appeal ...... .......... 672

INTEiPRETATION OF TERMS
Generally ................... 1-7
In relation to forgery ............... 407
In relation to officia] information 49
In relation to coinage offences,

etc ......... ......... ............ 422, 423
In relation to summary convic-

tions ... .. ·........ ....... 703
In relation to trade combinations 458
In relation to conditionalregease

of first offenders.................. 772
In the Extradition Act......... .895
In the Fugitive Offenders' Act... 909

INTIMIDATION
To compel a person to do what

he has a right to abstain from
doing, or te absiain from doing
what he lias a right to do.46), 462

By picketting, or besetting a per-
son's house, etc ............... . . 462

Examples of...............462, 463
To prevent a person from work-

ing at any trade............... 462
To prevent a person from dealing

in wheat ........ .................... 463
To prevent seamen from working 463
To prevent persons bidding for

public lands............... ...... 463
Of a Legislature................... 47

INTOXICATING LIQUORS
Defined............ ...... ..... ......... 4
Conveying,-on board Her Ma-

jesty's ships.................. 63

INTOXICATING LIQUORS- PAGE.
Giving to a woman, or girl,- to

stupefy her, so as to have
carnal connection with her.... 110

Sale, exchange, etc.. of,-near
public works..............63, 794, 796

INVITED
Or challenged publication......... 223

îSee Libel.)
IRREGULAR WARRANT

Or process...... ........... 16

IRREGULAITY
In procuring appearance of ac-

cused beforeJustice.............. 549
Summary conviction not' to b.e

held invalid for certain irregu-
larities... ...... ..... -720, 721

JEWS-
Proof of marriage of............... 199

(See Bigamy.) .............. 196-210

JOINDER
Of accessories after the fact and

principal offenders............. . 590
Of counts.............................. 589
Of defendants........................ 589

JOINT
And separate trial......... ......... 590

JOINT OFFENDERS-
Disposal of penalties on summary

convictions of........... ......... 710

JOINT OWNERS--
Description of,in indictment.586, 587
Concealment of gold or silver, by 290
Theft by. .............................. 290

JUDGMENT
Not to be arrested for formal

defects ................. ............. 660
In summary matters, to be upon

the merits...... ..................... 719

JUDGE
lowers of, in speedy trial of in-

dictable offences.................. 678
Prosecution of, for judicial cor-

ruption........ ....... ......... 79, 516

JUDGE'S CHARGE
To Grand Jury ....................... .605
To Petit Jury........................ 624

JUDGES AND COMMISSIONERS
In extradition matters.............. 896
Proceedings before, in extradi-

tion matters ................... 897, 898
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JUDICIAL CORIUPTION PAGE.
Punishment of,.. .. ............... 79
Consent of Atty Gen. necessary

in prosecutions of a Judge for, 516
JUDICIAL DOCUMENTý

Stealing ............................. 303
Forgery of, .......................... 397

JUDICIAL NOTICE
Of proclamations.......... .......... 722

JUDICIAL POWEIS-
Exercise of, under the Fugitive

Offenders' Act .............. 912
JUDICIAL PROCEEDINGS-

Proof of, ............... .......... ...... 782
JURISDICTION

Exclusive, - of the Superior
Courts of Criminal Jurisdic-
tion, over certain indictable
offences ............ 511, 512

Magisterial ..................... ...... 531
Over offences committed in cer-

tain parts of Ontario............. 534
Over ofTences in Gaspe............. 534
Of General or Quarter Sessions

of the Peace ....................... S i
Over offences committed in a ve-

hicle, etc., on a journey......... 531
Over offences on the high seas,

etc............ ......... .. ..... 513- 516
Overoffenders found withinjuris-
· diction of a court.................. 602

In cases of newspaper libels.... 603
ln summary matters................ 704

JURORS-
Corrupting ......... . ,..... 91
May have fire and refreshments. 633
Not to separate, on trial, in

capital cases........................ 632
Qualification of, ..................... 624
View of locus in qua, by ... 653, 654

JURY
Addresses to.............. 620, 623
Calling the panel .................... 627
Charge of Judge to, ................. 624
Mixed,-in Quebec and Mani-

toba ........ .................. 624, 625
de medieaie lingux abolished... 624
de ventre ins'piciendo aboli-hed.. 658
Challenge to array ........ ......... 625

Principal challenges, and
challenges for favo... ......... 626

Ordering tales......... ......... 632
Challenges and directions to

stand aside...... ........... ......... 628
Challenges Io the polls...629, 631

Standing jurors aside, in libel
cases .................. ............... 631

JURY
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Peremptory challenges, in case
of mixed, ...... ..................... 631

Accused persons joining, and
severing, in challenging....... 631

Retiring to consider verdict...... 657
Unalble to agree...... ................ 657
Proceedings on Sunday...... ..... 658
Verdict of, not to be impeached

for certain omissions as to
jurors ............ .. ............... 660

(See Grand Jury.)
JUSTICE

Defined........................ ......... 3
Enquiry by..... ....... .. .... 549
Offences committed out of dis-

trict o?............................... 534
Adjudication by, in summary

matters ........... ...... ............ 709
Disobedience to orders of......... 710
buty of,-if rioters do not dis-

perse .................... 53
lefusal to deliver weapon to..... 62

(See Magtstrate.)
JUSTIFIABLE HOM 1CIDE ........ 143

(Seo Self defence.)

J USTIFICAT ION-
Plea of, in Libel case............. 598

(See Forms,)
(See Matters of Justification

and Excuse).
JUVENILE OFFENDERS-

'l'rial of............................. 692-698
Conditional release of, on first

conviction........ ........ ........ 771

KEEWATIN--
Absolute summary jurisdiction

of Magistrate in, over offences
dealt with under part L V...... 685

The Provisions of LI V, as to
speedy trials, not to apply to.. 675

Trial of Juvenile offenders, in... 692
KEEPING

Bawdy flouse ............... 118
Betting House......... ............... 118
Bucket Shop ....... ................. 122
GaminglHouse ........................ 118

KEY
In use on any Canada mail, or
,'lflai1 bag.-stealing .............. 304

' Stealing,-by means of false. 312
KIDNAPPING

Definition of ................. 178
Punishment of...... ........... 178

Form of indictment. 257
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KILLING PAGE.
By accident (See Homicide) ...... 143
Unborn child... ................... 190

(See Murder.)
(See Manslaugher.)
(See Animais.)
(See Caille.)

KNOWLEDGE
iSee Carnal knowledge.)

LAND
Theft of document of title to...... 313
Theft of things fixed to............ 307
Damaging or destroying any

fence, post, stake, planted or
set up on any ......... ............ 449

LAND MARKS
Injuries to ...... ......... 449

LARCENY
Discontinuance of term,-the of-

ence formerli known as such
being merged in the general
term, lhef. ............269-273

(See Thefi.)
LAUDANUM-

Administering, so as to facilitate
the commission of an indict..
able offence 170

LAW-
Ignorance of, no excuse... ......... 14

LEAD
Stealing (See Fixtures.)............ 307

LEAVING HOLES,
In ice and excavations, un-

guarded ....... ......... 173

LEGISLATURE-
Intimidation of......... ............. 47

LESSEE. OR LICENSEE
Of a gold or silver mine,-fraud

by.... ............... 328
LETTER

Demanding money, etc., with
menaces ......... ................... 349

Falsely pretending to send money
in ............... .... ........ ........ 324

Threatening to burn, etc.......... 438
(See Threats.)

LETTERS--
Stealing ........ .... .. .............. 304
Opening or keeping ................. 304

LEVYING WAR PAGE.
Against Her Majesty..... ......... 46

LEWDNESS.. ...... ......... ........ 105
(See btjecent Acis.)

LEX LOCI CONTRA CTUS......... 210
LIBEL -

Blasphemous..... ......... 102
Criticism, if fair, is not a... 230-232
Criminal informations for ... 244-248

Forms of Information, plea,
and replication........ 262, 263

Costs, in cases of.............. 244, 700
Debate, on defamatory...... 859-862
Debate, on blasphemous.. . 850
Debate, on seditious............... 833
Defamatory.- defined....... 222
Evidence in cases of, ............... 648
Extortion, by defamatory......... 239
Fair comment, and fair criticism 228
Givïng information ................. 236
History of the law of........... 67-72
Jurisdiction in case of a news-

paper...... ................... ...... 603
May be defamatory, though pu-

blisbed by way of insinuation,
or irony .............................. 222

Obscene............... 106
Of a foreign Sovereign............ 72
Publishing defined .............. 223
Publishing

E:c parte proceedings......... 227
Fair reports ... ........... 226-228
By answering enquiries..... 235
In seeking remedy for grie-

vance........................... 228
Parliamentary papers........ 225
Proceedings of Courts........ 225
Proceedings of public meet-
ings............ 228, 231

Upon invitation or challenge 223
Plea of justification .................. 598
Posting obscene or immoral .

books, etc................ 106
Procedure,indictment, trial, etc.,

in casesQf.585,598,103,631,648, 653
Punishment of defamatory........ 240
Responsibility of newspaper pro-

prietors ...... ................... 238
Seditious..... ....... ..... 66
Selling books containing defa-

matory matter..................... 239
Selling periodicals containing de-

famatory matter ......... ......... 238
Standing Jurors aside, by the

Crown, in cases of............... 631
Truth as a defence to defamatory 239

Forms of indictment, plea,
and replication, in cases
of defamatory......... 261, 262
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LIBEL- PAGE.
Truth, no defence, in cases of

blasphemous or seditious. 103, 140
-LIMITATION OF TIME,

For commencing prosecution,
For TREASON; TREASONABLE

OFFENCES; and FRAUDULENT
MARKING OF 3ERCHANDISE,
3 YEARS ...,.............. 517, 518

For FRAUDS ON GoVT. ; MUNI-
CIPAI. CORRUPTION; UNLAW-
FULLY SOLEMNIZING 31AR-
RIAG,-2 YEARS ......... 518

For OPPoSING READING or
RITT ACT,ETc ; REFUSING TO
DELIVER WEAPON TO JUS-
TIGE; COMING ARMEb NEAR
PUBLIC MEETING ; LYING IN
WAIT NEAR PUBLIC 3fEET-
ING; SEDUCTION, (Arts. 18 1,
182, 183) ; DEFILING OR
PROCURING DEFILEMENT OF
FEMALES (Arts. 185, 186,
187),-oNE YEAII ............ 518

For UNLAWFUL DRILLING, or
DEING DRILLED ; IIAVING
POSSESSION OF ARMS FOR
DANGIROUS PUEIPOSES; Pu-
BLICATION BY NEWSPAPER
PROPRIETOR OF ADVERTIZE-
MENT OF REWARD FOR
STOLEN PIIOPERETY, - 6
MONTES. .................. 518, 519

For CRUELTY TO ANIMALS ;
VIOLATION DY RAILWAYS
OF PROVISIONS AS TO CON-
VEYANCE OF CATTLE;REFUS-
ING TO ADMIT PEACE OFFI-
CER TO CAR,-3 MONTES.... 519

For IMPitoPER USE oF OFFEN-
SivE WEAPONS (Arts. 103,
and 105 to 111), - oNE 1
MONTE......................... 519

No prosecution for an overt act
of treason expressed by speak-
ing, unless sworn information
of the woaDs be made within
6 DAYS after being spoken, and
unless warrant for apprehen-
sion within 10 days after such
information ........... .. 519

For commencing prosecution.
In surmary matters 6 MONTHS,
elsewhere than in N. W. T.,
where it is 12 MONTS...........704

LIMITATION
0f action to recover forleilures

or penalties not otherwise
limited,-Two YEARs.............759

Of action against Justice for

LIMITATION

951

PAGE.

penalty for failing to make
returnsofconvictions,6MONTas 727

Of actionagainst persons admi-
nistering the criminal law, 6
MONTES... ........................... 776

Commencement of prosecution,
what is..........................519, 520

LINEN GOODS
In process of manufacture,

Stealing................. .312
Damaging........ . ........... 443

LOADED ARMS
Defined..................... ............ 4

LOCUS IN QUO-
View of, by jury............... ..... 653

LODGER OR TENANT
Theft by............:................... 302

1O0SE,
Idle, and disorderly persons are

vagrants......... .................... 126
(See Vagrancy.)

LORD'S DAY-(See Sunday.)
LOTTERIES-.

Making, printing, or publishing,
or in any way promoting...... 123

Foreign, included in prohibition 124
Distributions, by lot, of works of

art, not included in,-nor rallies
for prizes at a bazaar, for chari-
table purposes ........ ...... 124

LUNACY-
(See Insanity)

MACIIINERY-
Riotous demolition or destruc-

tion of, or injuries to ............ 54
Wilfully destroying or dama.

ging ......... .................. ..... 443

MAGISTERIAL JURISDICTION. 531
MAGISTRATE

De4ned,(as to summary matters.) 683
Defined, (as to proceedings under

Fugitive Offenders' Act). 909
Actions against ........... .......... 776
las absolute summary jurisdic-

tion, in certain cases ............ 684
May decide not to proceed sum-

marily,.............................. 687
May try juvenile offenders........ 692
Reading Riot Act, and disper-

sing rioters ................... 52, 53
Trial of juvenile offenders by..... 692
Suppression of riot by........27

1 .-
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MAGISTRATE PAGE.'
Exercising the powers of two

Justices ......... ..................... 512
MAIL-

Meaning of ............. ........ 7
Stealing, etc', from the...... 303, 304
Receiving stolen post letter, etc. 296
stopping the,-(See Robbery)... 340

MAILABLE MATTER-
Meaning of,.................. 7
Stealing ......... ................. 303, 304
Wilfully destroying or damaging 443

~MAIM-
Wounding with intent to, ......... 168

MAIMING
Or attempting, or threatening to

maim cattle.................. 447, 448
Or wounding pàblic oflicer........ 169
Or attemptiig to maim by explo-

sives ............... .................. 171
MALE PERSON

Indecent assaults by.........177

MANSLAUGHTER-
Definition of, .......................... 156

Form of indictment............ 252
Verdict may be rendered for, on

trial for murder ................... 650
(See Homicide.)
(See Murder.)
(See Provocation.)
(See Self-defence.)

MANUFACTURING IMPLEMENTS
Damaging .................... ......... 443

MANUFACTURE-
Stealing goods in process of,...... 312
Fraudulently disposing of goods

intrusted for,....................... 312
Damaging or destroying goods

in process of, ...................... 443

MARINE STORES,
Offences respecting old,............ 331

(See Army and Navy.)
(See Public Stores.)

MARINES-
Receiving necessaries from....... 334

MARKS ON PUBLIC STORES... 332

MARRIAGE-
Procuring,or aiding in' procuring

feigned or pretended,............ 215
Form of indictment...·........ 258

MARRIAGE-
Practising or entering into poly-

gamous, spiritual or plural..... 215
Forms of indictment..... 258, 259
(See Bigamy.)
(See Polygamy4

Seduction under promise of....... 108
Solemnization of, without lawful

authority ...... ......... ......... 216.
Form of indictment.. ......... 259

Illegal solemnization of.216, 217
• Form of indictment. . 259ý
Of a person to an heiress whom

he has abducted does not affect
her estate........................... 217

(See Abduction).
License or certificate of,-forging 397
Reg ster of, forging, or defacing

or destroying......... 395, 411, 412
Making false extracts or certi-

ficates of or from registers
of........ ........................ 411, 412

MARRIE) WOMAN-.
Inveigling. into house of ill-fame. 110

îSee Search warrant.)
MASKED FACE

(See Burglary . ........ 377

MASTER-
Assault by, on servants or ap-

prentices, under 16.............. 138
Failure by, to provide necessa-

ries......... ....... 135, 137
May apply reasonable correction

or chastisement to apprentice. 34

MATRONS
Jury of, abolished ..... ............ 658.

{See Medical Practitioners).

MATTERS OF JUSTIFICATION
OR EXCUSE

General rule undercommon law. 8
General rule under this Act...... 8
Children under seven and chil-

dren between seven and four-
teen-Capacity, as to..... ...... g

Iasanity.................. . 9
Legal test .............. 10
Medical test .................... 10
Drunkenness ...... .... Il

Compulsion by threats........... 12
Illustrations ....... ............ 12

Compulsion by Force .......... 13.
Illustrations ................... 13

Compulsion by necessity.......13
Illustrations .. ................. 13

Compulsion of wife............... 13.
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MATTERS OF JUSTIFICATION
OR EXCUSE • PAGa.

Ignorance of the law.......
of fact .............

Illustrations....... ...
In Execution of sentence........
Execution of process...............
Execution of warrants...
Execution of erroneous sentence

or process......... ........ .........
Sentence or process, without ju-

risdiction ,......... ......... .....
Arresting the wrong person.....
Irregular warrant or process.....
Arrest Jy peace oflicer, in case of

certain offences..............
Persons assisting peace oflicer..
Arrest of persons found commit-

ting certain offences.............
Arrest after commission of cer-

tain offences ..................
Arrest of person believed to be

committing certain ofTences,
by night...... ......... .......... .

Arrest by peace offlicer of person
whom he finds committing an
offence ........... ...................

Arrest of person found commit-
ting an offenceat night....

Arrest during fliglit............
Powers of arrest by Peace

Of/icer and by privaleindi-
viduat contrasted..........

Illustrations ...........
Statutory power of arrest .........
Force used in executing sentence

or process, or in arrest...........
Duty of persons arresting .........
Peace ollicer preventing escape

from arrest for certain -offences
Private person'preventing escape

from arrest in certain cases....
Preventing escape or rescue after

arrest in other cases.
Preventmg breach of the peace..
Prevention by peace& oflicer of

breach ofthe peace .............
Suppression of riot, by Nagis-
trates................

Suppression of riot, by person
acting under lawful orders.....

Suppression of riot, by persons
without orders........... ........

Protection of persons subject to
military law.......................

Prevention of certain offences....
Self-defence, against unprovoked

assault ......... ................
Self-defence, against provoked

assault .......................
Illustrations. . 30,

MATTERS OF JUSTIFICATION
OR EXCUSE, - PAGE.

Prevention of insult................ 32
Defence of moveable property

against trespasser.......... 32
Defence of moveable property

with claim of right...... .. ...... - 32
Defence 'of moveable property

without claim of right.......... 32
Defence of dwelling-house. ...... 32
Defence of dwelling-house, at

night .................... 33
Defence of real property.. ....... 33

illustrations .................... 33
Assertion of right to house or

land ................................. 34
Discipline of minors,.......... 34

Parent and chilt ............. 34
Master and apprentice........ 34
Teacher'ind scholar.......... 34

Discipline on:1ips ......... ........ 34
Surgical opééatons .,......... 34
Excess...... .. .. ................. 35
Consent to death, illegal. ........ 35

- ilustrations ........... ........ -35
Obedience to de facto law......... 35

MEANS
Of procuring abortion....... . 193

MEDICAL PRACTITIONERS--
Killing by.................... 34, 35, 136
Surgical operations by. 34, 35
-To be appointed, (instead or jury

de ventre inspiciendo , to exa-
mine convicted woman, when
alleged to be pregnant.......... 658

MEETINGS
(See Public Meetings.>

MEMBERS
Of Municipal Council, corruption

of or by . ....... ...... 82, 83
Of parliament, or legislature, cor-

ruption of, or by ........... 79
MENACES

iSee Threals.)
MENS JEA -

(See Actus non jcit reum
nisi mens sit rea) ...... 9, 205

METALS-
Fixed in buildings, etc., theft of. 307

METAL ORES
Stealing................. 309

MILITARY LAW................., 4
29 MILITIA
31 Concealing deserters from. ......

952
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MILITIA P
Enticing members of, to desert...
Purchasing or receiving regi-

mental necessaries, frommem-
bers of.... ........... .........

MILL POND
Damaging or destroying..........

MINES
Fraud by lessee or licensee of...
Leaving unguarded openings in.
Mischief to ..... ..................

MINING CLAIM.-.

AGE.
48

334

443

Concealing gold or silver to de.
fraud partner in ...........290

(See Search Warrant).
MINOR FEMALE

Abduction of.. ............ 219
Seduction of .......................... 107
Procuring defilement of. ..... 110

MISADVENTURE-
Killing by (See Homicide) ........

MISCAR14IAGE
(See Abortion)......... ......

Advertising drugs, etc., for pro-
curing................................

MISCHIEF
Meaning of " wilfully "............
Arson,-Definition of ........ 435,
Attempt to commit Arson.........
Setting lire to crops........ .....

Attempt... ..........
Recklessly setting lire to a forest,

or lumber, etc., on~Crown do-
main. ....... . .... ...............

Threats to burn or destroy any
building or ship, or any grain,
etc., in a building or ship......

Attempt to burn or destroy any
building or ship, by explosives

On railways...... ...... 438,
Obstructing the construction or

use of a railway ..........
Injuring packages in railway

stations, etc ........
Injuring electric telegraphs, elec-

trio lights, telephones, lire
alarms, etc. .................

Interfering with marine signals,
etc ........ ......................

Casting away or wrecking a ship.
Preventing saving of wrecked

vessels, or wreck............ 440,
Injuring, removing,or destroying

any dam, pier, slide,. boom,
raft, etc ....................

MISCRIEF PAGE.
To mines ........ .... 441
·Causing danger to life, etc., if

the object damaged be-
A dwelling-house, ship or

boat. ...................... 142
A bank, dyke, or-all of the

sea ....... ......... 442
A bridge, viaduct, or aque-

duct.............................. 442
A railway........................ 442
A ship in distress, or its

goods............ ............. .442
A ship, damaged so as to

render it useless............. 442
Navigation signals............ 442
The flood gates orsluices of

a river, or canal.............. 442
Any private fishery, or sal-

mon river..................... 442
A flood gate of a mill pond,
- or reservoir. . ....... ........ 443
Goods in process of manufac-

ture ............................. 443
Agricultural or manufactu-

ring machines......... ...... 443
lop binds ............... 443
Trees or shrubs, in gardens,

etc . ............. 443
Post letter bags, or post let-

ters .................... ......... 443
Post office letter -boxes, or

pillar boxes .................. 443
Post parcels, or packets...... 443
Any other real or personal

property, damaged to the
amount of $20 ............... 443

Attempt to injure or poison cattle 447
Injuries to other animals .......... 448
Threats to injure cattle... ......... 448
Injuries to election documents... 448
Injuries to buildings, etc., by

tenants............. . ......... 448, 449
Injuries to land marks; fences;

harbor bars ............. 449
Consent of Minister of Mar. and

Fish. required to prosecute for
injuries to harbor bars........... 449

Injuries to trees, vegetable pro-
ductions, etc................. 449, 450

Injuries to any real or personal
property not otherwise provi-
ded for. ............ 450, 451

MISCONDUCT
Of officers, in executing writs... 85

441 MISDEMEANOR AND FELONY
Distinction between,-abolished 509

441 MISTAKE OF FACT................ 15

954
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MOLESTATION * P
By masters or workmen......462,

(See Intimidaion.)
MORALITY

Offences against ............... 104-
MORTGAGE

Fraudulently making a...... ......
MORTGAGEE-

Wilfully demolishing or injuring
building, to prejudice of.......

Fraudulently concealin g exis-
tence of encumbrances from
intended .............. ........

MOTION
For leave to appeal.................

MOTIVES
Of publisher, seller, or exhibitor

of obscene matter, irrelevant..
MUNICIPAL AFFAIRS-

Corruption in......................
.MUNICIPALITY

Defined .....................
Refusal, by employees of, to

give up books of..............
Thefts by employees of ............

( See Election documents.)
MURDER-

Definition of............ ......... 148, 149
Two classes of murder............ 150

Illustrations.......150, 151
Accessory after the fact to.... ... 166
Aiding and abetting suicide...... 166
Attempt to commit,-

By administering poison.... 161
By endeavoring Io drown,

su/locale or strangle...... 161
By explosions .................. 161
Dy |ìring or wrecking a

ship, etc............ 161
By shooling..................... 161
By wounding ............ \61

Attempt to commit suicide........ 166
Conspiracy to murder ............ 165
Circumstantial evidenc ...... 152-155
Concealing dead body of child... 167
Moderate correction ............... 160
Provocation ,........... ............... 151
Neglecting to obtain assistance

in child birth.................166. 167
On trial..for-verdict may be

given P
For coupealing birlh......... 652
For manslaughter............ 650

Royal Commissioners' Remarks
on...... ........ ...... 151, 152

AGE. MURDER- PAGE.
463 Self defence............... 144

(Ses. IIonzicide )
(See lazsiaugiter.)

-114 M UTE-
Evidence o... .... 781

328 Woman or girl,-carnally know-
ing........... ........ ......... 114

Standing mu te,-on arraignment 617

448 MUTINY
449 Inciting to ............. .48

MUTINY ACT-

327 Sentence under, may lie impri.soementc...............6........... 14

670 NAVIGABLE HIVERI
Wilful injuries t, by interfe

rence with is floodgates, etc.. 442
NAVY

(See Army and Navy.)
NECESSARIES

Duty of head of family, etc., to
provide .................. ............ 137

Neglecting or omitting duty to
provide.................... ......... 137

NECESSITY-
Compulsion by ............. 13
Homicide by .......... 144, 147

NEGLIGENTLY
Causing bodily injury.. ...... 173
Endangering railway passengers 172

NEG LIGENCE-
Contributory (See Manslaughter.) 159

NEGLECTING
To obtain assistance in child

birth.............. 166, 167
NEW BRUNSWICK

"Court of Appeal " in............ * 2
' Superior Court of Criminal

Jurisdiction" in...... ..... 6
Adultery in ..... .................... 104

NEWLY DISCOVERED EVIDENCE
As ground for New Trial (Seo

Remarks of Royal Commrs on
the subjeci of " Appeal,")....... 666

NEWS
Spreading false ...................... 72

NEWSPAPER
Definition of, .......................... 4

(See Libel.)
Advertizing reward in,--for re-

turn of stolen property.......... 93



CRIMINAL CODE OF CANADA.

NEW TRIAL PAGE.
(See Appeal.)...............662, 671

NIGHT
Defined ........................ *......... 4
Arrest, without warrant, of per-

son committing offence at... 19, 21
Breaking into,or out of dwelling,

by,................ ................ 356
Being found in dwelling, at...... 376
Being found armed, by.......377
Baving house-breaking instru-

ments, by, .................. ......... 377
Being fouind with masked or

blackened face or otherwise
disguised, at ........................ 377

Damaging property, worth $20,
by,................ ................... 443

.(See Burglary.)
NIPISSING

Progisions applicable to,-in re-
lationtorecognizances, and ap-
peal, in summary matters, and
in regard to returns by Jus-
tices............ 716, 717, 726

NOLLE PROSEQUI
Atty Gen. may, at any time after

indictment found, and before
judgment thereon, stay the
proceedings ........................ 659

NORTH-WEST MOUNTED PO-
LICE

Persuading members of, to
desert ................................. 49

Concealing or aiding deserters
from ................................ , 49

NORTH-WEST TERRITORIES
Meaning of Atty Gen., in,......... 2
Court of Appeal, in,................. 2
Superior Court of Criminal

Jurisdiction, in,............ 6
Sale or possession of armsin,..62, 790
Summary trials, in .................. 683
Trial of juvenile offenders, in,... 692
Limitation of time, for commen-

cing proceedings in summary
matters, in, ................. 704

Provisions as to speedy trials
not applicable to .......... 675

NOTARIAL ACTS
Proofof.......... .... ................. 784
Forgery of ......... ................. 395

NOT GUILTY ,
Plea of, may be entered for the.

defendant, when he refuses to
plead ......... ........................ 617

NOTICE, PAGE.
By party arresting, of cause of

arrest ........................ ......... 24
0f indictment found against a

corporate body............ 601, 602
Of appeal to the supreme Court

of Canada......... ........... 672
NOVA SCOTIA

"Court of Appeal, in............... 2
"Superior Court of Criminal Ju-

risdiction," in ..................... 6
(See Incesi).. ............ 104

Special provisions, as to... ........ 675
Adultery, in ................. 104

NOXIOUS DRUGS
(Seo Abortion) .............. 191
(See Drugging)............169, 170
(See Drugs).................106, 191

.NUISANCE
Common.-defined ........ ......... 114
Public ................... ............... 115
Private ......... ......... ............ 115
Common nuisances which are

criminal............................. 116
Common nuisances which are

not criminal....................... 117
Disorderly houses ........... 117
Common bawdy house.. 17, 118, 126
Common betting house............ 118
Common gaming house ...... 117,121'
BeLting and pool selling............ 123
Gaming in stocks.......... ......... 121
Gambling in conveyances......... 122
Lotteries.. ............... 123
Selling things unfit for human

food ......... ......... ................ 117
Misconduct in respect to human

remains...... ......... ....... ...... 125
(See Belling).
(See Conmon Bawdy House.)
(See Common Bellingllouse.)
(See Common Gaming louse.)
(See Gaming )
(See Lolleries.)

OATHS-
Administering, without· author-

ity................ ................. 90
Affirmation instead of,-may be

taken by a witness..87, 88,784, 785
Affidavits for Insurance claims.. 785
Extra judicial....................... 91
False ................................... 89

(See Peijury).
Solemn declaration .................. 785

Form....... ......... ......... 786
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OATHS PAGE.
Who may administer...... ......... 784
Unlawful.

Compulsion in taking oradmi-
nistering........................ 65

In Secret -ocieties, etc. (See
Secret Societies). 65, 66

To commit criminal offences ...... 65
OBJECTIONS (See Indiciment.)
OBSCENE MATTER-

Publicly selling, or exposing for
public sale or view ............... 106

Publicly exhibiting any disgust-
ing object or indecent show.. 106

Oflèring to sell, advertizing, or
having forsale, or disposal any
drug, etc., to prevent concep-
tion, or procure abortion...... 106

Motivesof seller exhibitor orpu-
blisher of obscene matter, ir-
relevant............. ................. 100

Proof that the ollender's actswere
fcr the public good. necessary
in ordér to exonerate him....... 106

OBSCENE PICTURES,
Plhotographs, models, books,

priuted or written matter, or
other object,-

Publicly selling, or expos-
ing for public sale, or Io
public oiew .................... 106

OBSCENE OR IMMORAL
Books, pamphlets, newspapers,

pictures, prints, engravings,
lithographs, photographs, or
other publications, - letters,
postcards, etc.

Posting,-for transmission
or delivery through the
post ....................... 107

Posting any circular, etc., con-
cerning schemes to defraud..... 107

OBEDIENCE
To de facto law ....................... 35

OBSTRUCTING
Arrest of deserters .................. 49
Clergyman, when officiating...... 103
Employer or workman. (See

Intimidation)........ ........ 461, 463
Entrance of officers into disorder-

ly houses ................. 121
Public or peace officers in execu-

tion of duty...... .................. 85
Railways. (See Mischief)......... 439

OBTAINING
By false pretences. (See False

pretences) ..................... 314-325

OBTAINING PAGE.
Passage by false ticket, pass, etc. 324
Carnai knowledge of a woman

or girl,-
Dy drugging or inlo.vicaling

her ............ ......... 110
Dy false pretences.............. 110
Dy inveigling hier into house

of ill-fame or assignation. 110
Dy threats or intimidation.. 110

Consent of, and carnally know-
ing a woman or girl,-

By faise representations as
Io lhe nature of the act ... 185

By personating her husband 185
lIy threats, or by bodily
fear. (Sec Iape) ............ 185

Or having, or attempting to have
carnal knowledge of idiot, or
imbecile, insane, or deaf and
dumb female ...................... 114

Or having illicit connection with
girl between 14 and 16 ......... 109

Or procuring feigned or pre-
tended marriage.................. 215

OFFENCES affecling the Adminis-
tration of Justice.-

Corruption and Disobedi-
ence,-

Corruption of .Judges or Legisla-
tors .......... ........ 79

Corruption of'prosecuting officers 79
Breach of trust by public officers. 82
Frauds on the government........ 80

Disqualifßcalon on convic-
tion .. ... ......... 82

Corruption. in municipal aliairs. 82
Disobedience to a statute ......... 84
Disobedience to orders of Court. 84
luisconduct of officers entrusted

with writs............... 85
Neglect of peace ollicers to sup-

press riot ................ 84
Neglect to aid peace officers...... 85
Obstructing public or pjeace

officer in executing his duty. . 85
Selling oflices, appointments,etc. 83

Misleading Justice,-
(See Perjury.)
Advertizing reward for stolen

property ..................... 93
Compounding penal actions. 92
Corruptly taking reward for

return of stolen property. 93
Corrupting witnesses or ju-

rors ......... ......... 91
Signing false declaration of

execution of death sen-
tence......... .... ............. 94
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OFFENCES affectinglhe Adminis- OFFENCES AGAINST THE PAG.
tration of Justice.- PAGE. PERSON

Escapes and rescues,- Causing bodily harm to appren-
Assisting escapes..... 94, 96 tices or servants .................. 138
Attempting to break prison. 95 Concealing birth............. ....... 166
Being at large while under Neglecting duty to provide ne-

sentence ................. 94 cessaries............ ................. 137
Breaking prison............. 95 Neglecting to obtain assistance
Escapes from custody and in child birth................ 166, 167

from prison................... 96 (See Abduction.)...... ......... 217
Punishment...... .............. 97 (See Assault.)...... ...... 174

.escues................ 95.... (See Homicide.) ........... ..... 139·Unlawfully procuring pri-
soner's discharge............ 96 (See Eidnapping.)............. 178

OFFENCES AGAINS l' THE (See Libel.) ................ 222-248
LAWS OF ENGLAND........ 8 (See Mansaugher.). 156

(See Admirally .. .............. 513 (See Murder>..... ...... 148
OFFENCES AGAINST MAR- (See Provocation)........151

RIAGE Adninistering drugs ordisabling
(See Adultery)...............1 with intent to commit indict-
(See Bigamy).................... 196 ableofiènce ............. 169
(See blces) ..... ...... ......... 104 Administering poison, e.. 7ÔCausing or attempting to cause
(See Polygamy).. ........... 215 bodilv injuries by explosives... 171

Procuring or aiding at feigned or Causing bodily injuries, by negli
pretended marriage .............. 215 gence.. ............... 173.

Rape on married woman, by per- Endangering safety of railway
. sonating her husband .......... 185 passengers.............. 172
Solemnizing or procuring solem- 1njuring personsby furious driv-

nizationof marriage, byperson in. ................... 173
nolawfmlly authorized......... 216 Leaving unguarded holes in ice

Solemnization of marriage con- or excavations ........... 17a
trary to law .................. 216, 217 Preventing the saving of ship-

OFFENCES AGAINST MORALITY w.reçked person .......... 171
Attempt to commit sodomy....... Sending or taking unseaworthy
Buggery and sodomy...... ........ 104 sing srn guns 17a

(See Deßlement of women or traps... ............... 171
girls)............ 110-114 (SeeAborion.). 191, 192

(See IncesL)....................... 104 (See Rape.).........185,18u
(See Indecent Acs)...... 105, 106 (See Seduction.). 107, l09
(See Obscene matter).......... 106 (See Wounding.)
(See Obscene pictures)........ 106
(See Procuring).110-111 OFFENCES AGAINST PUBLIC
(See Prostitution)........ 114 CONVENIENCE

OFFENCES AGAINST THE (See Nuisances.)
PERSON and Reputation-- (See Common Deling louse.)

Duty of parents, masters, etc. (See Common Bawdy Bouse.)
To provide necessaries.... .,.... 135 (See Common Gaminglouse.ý

Duty
Of persons doing dangerous

acts ... .. .................. ...... 136 (See Gaming in Stocks.)
Of persons in charge of dan- <Sea Loteries.)

gerous things.................... 136 (See Search Warrants.)
To avoid omissions dangerous

to life.............................. 136 Misconduct in respect to human
Abandoning children under two remains ................ 12b

yearsold...... ......... 137 (See Vagrancy) ............ 125,126
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OFFENCES AGAINST PUBLIC
ORDER PAG

TREASON.-
Detined............ ...............
Accessories after the fact to
Conspiracy to commit.
History of the law of.. 43 -
Assaults on the Queen ... ...
Conspiracy to intimidate a

Legislature ....................
Enticing militia men or N. W.

Mounted Policemen to desert..
Enticing soldiers or sailors to

desert.. ............
Inciting to Mutiny..............
Levying war ..................
Obstructing arrest of deserters...
Punishment of treason.............
.Treasonable offences............
Unlawfully obtaining and com-

municating official informa-
tion; or communicating infor-
mation obtained by oflice.. 49,

{See Offensive Weapons.)
(See Rios and Breaclhes of

the Peace.)
(See Unlawful use and pos-

session of explosive subs-
lances.)

INTOXICATING LIQUORS.-
Conveying on board Her

Majesty's vessels... .........
Hovering about or approach-

ing H. M's vessels in order
to convey intoxicating li-
quor on board thereof....

Giving or selling intoxicat-
ing liquor to any man in
B. M's service, on any of
H. M'svessels....... .........

Sale, etc., of liquors near
public works .................

SEDITION.-
Administering or taking un-

lawful oaths....... ...... 64,
Debate on............833, 838,
History of seditious libel,

etc......................... 68.
Libels on foreign sovereigns
Seditious conspiracy..........
Seditious libel.............
Seditious words..........
Secret Societies...........
Societies of Freemasons......
Spreading false news.........
Piracy by the law of nations
Piratical acts...................
Piracy with violence.........
Not fighting pirates............

OFFENCES AGAINST RELIGION
PGEE

Blasphernous libels ...... ...... 0I
42 Disturbing divine worship. 103
46 Disturbing any moral, social, or
46 benevolent assemblage of per-
4b sans ....................... 103
47 Obstructing officiating clergy-

man..... ................. 103
47 Striking or ofrerring violence ta

offlciating clergyman......... 103
48 Breaking and entering a church

48 or place of worship...355, 356
48 OFFENES against ItITS
46 OF PROPERTY

.>V

64

64

64

63

65
891

-71
72
66
66
66
65
66
72
72
73
74
74

(See Arson) ..................
(See Burglary) .......... 354,
(See Cheating)......... .........
(See Coin.) .................. 422,
(See Conspiracy to defraud).
(See Counterfeit) ...............
(See Extortion.)........... 239,
(See False Prelences)..........
(See Forgery)....................
(See Fraud) ...287, 302, 325,
(See flouse breaking)..........
(See Intimidation)........ 461,
(See Mischief)............. 434,
(See Personation) .............
(Sce Public Stores).
(See Receiving).................
(See Robbery) ...................
(See 7hef.).......... ............
(See Trade Marks).. .... 413,

OFFENSIVE WEAPONS

Carrying a pistol, or air gun.....
Carrying offensive weapons......
Carrying sheath knives............
Coming armed within one mile

of public meeting............
Having arms for purposes dan-

gerous to public peace.........
Having weapons. when arrested
Having weapons, with intent to

injure any person.................
Lying in wait for persons coming

from public meeting............
Pointing any fire-arm (loaded or

unloaded) at any one............
Possessing weapons near public

works .................. ...... ......
liefusing to deliver offensive

weapons to Justice...... .........
Sale, etc.' of arms in N. W. T...

435
356
38

434
335
406
351
314
379
327
354
463
450
4120
332
291
339
272
419

60
61
61

62

59
60

61

62

61

63

62
62

959
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OFFENSIVE WEAPONS P
Selling pistol or air-gun to minor

under 16 years old...............
Smugglers carrying.. .........
Two or more persons carrying

dangerous weapons so as to
cause alarm ...... ......... .........

Exception as to constables,
peace officers, public ofiì
cers, policemen, sailors,'
soldiers, volunteers, etc.,
in discharge of duly......

Certificate of exemption from
operation of these pt-ovisions
to be granted by a justice in
certain cases ....................

(See Amnuniion.q
.See Arns.)
(See Arny and Navy.)
(See Assaults on the Queen.)
(See Explosive Substances.)
(See Fire arms.)

OFFICE, APPOINTMENT, ETc

AGE.

60
59

Selling ........... 83
OFFICERS

Engaged in prosecuting offen-
ders,-corruption of............. 79

Entrusted with writs,-miscon-
duct of ......................... .. 85

(See Peace O/ßcer.)
(See Public Offßcer.)

OFFICIAL CORIIUPTION
(See Corruption)...........79, 80

OFFICIAL INFORMATION
Unlawfully communicating 49, 50

OMISSION,
Dangerous to life,-duty to avoid. 136
To provide necessaries............ 137
To take charge of child amounts

to abandoning it..... ..... ...... 137
Vithout lawfulexcuse,-to per-
form a legal duty, is culpable
homicide, if death result there-
from ........ ......... .............. 14?

ONTAIIIO-
"Court of Appeal," in............. 2
"tuperior Court of Criminal

Jurisdiction," in ......... ........ 6
Summary trial of indictaile

offences in....................684, 685
General Commission of Assizes

in,-to whom addressed. ...... 674
Other special provisions as to...

.......... ...................... 673, 674

OPENINGS- PAGE.
Leaving unguarded........ ......... 173

ORCH A RD
(See Conservatories, Gar-

* dens, etc.)....... 301, 450
ORDERS OF COURT

- Disobedience of............ ........ 84
ORDER

Or ticket, etc.,-for free or paid
passage on railway, tramway,
steamboat. etc.,-forgery of... 398

Or warrant, or other security for
money,-forgery of. ..... 396, 401

Or warrant for delivery of
goods,-forgery of......... 396, 403

For surrender of extradited fugi-
tivo ............................. 899, 903

For return of fugitive, under the
Fugitive Offenders' Act.. 911. 912

For change of venue or'place of
trial ........................ ...... ,... 614

For.new trial, by Court of Appeal 671
For new trial, ny Minister of

Justice ..................... ......... 672
ORE

(See Metal Ores.)
OUTLAWRY

Abolished ......... .. 764

OVERT ACTS
(See Treason.).... ......... 309

OWNERI
Defined .... .................. 5

OYSTERS
Stealing ................................. 306
Unlawful dredging for ............. 306

(see lhe/7.)
PACKAGES, ETC-

Sent by mail, stealing.............. 304
In custody of railway,-Injuries

t,~-........... ......... 439
PAINTINGS-

Libels, bÿ means of....... ..... ... 222
Distributions of, :>y lot, are not

treuted as lotteries ............... 124
PAMPHLETS-

Postingobscene or immoral. 106, 107
PANEL

Calling the............................ 627
(See Jury.)

Stealing........... .................... 303
ISee Judicial documents.)
iSee Challenge.)
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PAPERS-~ PAGE.
Publication of Parliamentary.... 225

(See Libel.)
PARDON

By the Crown ......... .............. 769
Conditional release of fIrst offen-

ders...... ................. .. ........ 771
Royal Prerogative ........... ....... 771
Undergoing sentence is equiva-

lent to ............... ................. 770
PARENT

Duty of, to provide necessaries... 135
Moderate correction of child, by. 34
Immoderate correction, by........ 160

PARLIAMENT-
Intimidating, by levying war.... 47
Disobedience to acts of........... 84
Publication of proceedings of,-

privileged (See Libell........ .. '226
PARLIAMENTARY DEBATES

(See Debates)..... ........ 806-894
PAIROL EVIDENCE

(See Evidence.)
PARTICULARS may be ordered.. 5S6
PARTIES TO OFFENCES,

Are, 1. Principals,-
Or, Persons actualli com.
milling or aiding, aetting,
counselling, procuring, or
doing, or omitting anything,
to help the commission of
an offence ................

And, 2. Accessories after the
fact,-
Or, persons who knowingly
receive, confort, or assist one
who has committed an of.
fence ..... ......... ...............

Married person not an accessory
after the fact,by receiving, et c..
consort who has committed
an ofence ............

Distinctions between principals
and accessories before the fact
abolished .................

Principal offender acting by a
guily or an innocent agent...

Illustrations................
Person advising or inciting to

the commission of an offence,
which is not committed,is guil-
ty of attempt............... 38,

(See Aidersand Abettors.)
(See Accessories after the

fact.)
(See Receivers.)

PARTNER PAGE.

Theft by.............. ......... ......... 290
Coricealing gold, etc., got from ·

mining claim.............. 290
(See Innocent Partner.)

PATENT
(See Trade Marks.)

PAWNBiUOKER
May arrest suspected- olfender

offering goods...... ......... 526, 527
PEACE

(See Articles of the Peace)... 766
(See Riots.)

PEACs OFFICER-
Defined ....................- 5
Arrests by,without warrant. 18,21,-523
Assaults on ......... ................... 177
Neglect to aid ............. 85
Neglecting to suppress riot... 84
Obstruction of,-when discharg-

ing duty ................ 85
When justified in making ar-

rest.............................. 18, 21
PENAL ACTION-

Compounding........................ 92

PENETRATION
(See Carnal knowledge)...... 2

PENITENTIARY
Included in term" prison "...... 5
Imprisonment in...... ............... 764

(See Escapes and Rescues)94 -97
PEREMPTORY CHALLENGE

(See Challenge.)
PERJURY

Defined .. ............... 86
Debate on........................ 844-847

Form of indictment...... 98, 99
Proof et.................. 88, 640
Administering oaths without au-

thority........ ........... ......... 90
36 Conspiring to bring false accusa-

tnon................... 90
3 Corrupting witnesses.......... 91
3 Extra-judicial oaths....... ......... 91

Fabricating evidence............... 90
False affidavit, made out of pro-

vince where used ................. 89
False oaths .................. ......... 89
False statements.......... ......... 90
False statement, or wilful omis-

sion in affidavit, etc.............. 89
Provisions as to indictments for.. 586
Subornation of...... ................ 86

61
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PERJURY PAGE.
Form ofindictment............ 99

Testimony of one witness must
be corroborated, in otder to
convict cf.................. ........ 684

Witness giving false evidence at
trial may be directed by the
judge to be prosecuted for. 798

PERSON
Delinition of.................. .......
Stealing from the.................

PERSON AND REPUTATION
(See Offences against the

Person and Repulation.)

51
310

PERSONATION
Of any person living or: dead,

with intent to fraudulently ob-
tain any property................. 420

At a competitive or qualifying
examination ........-............. 420

Acknowledging an instrument
in à false name .................... 421

Of owner of stock, etc.........420, 421
Of.voters, at elections.........421, 422

PHOTOGRAPHS-
Publicly selling, or exposing for

sale or to public view, any
obscene .................. 106

PICKLOCKS-
Stealing by means of......... 312

PICTURES
In Art Gallery, may be criti-

cised. (See Libel).......... 234

PICKPOCKET
(See Pockel-Picking.

PIGEONS
Capable of being stolen............ 269
Killing, with intent to steal.281, 306

PILLORY
Abolished .................. 768

PIRACY
By the law of nations.............. 72
Punishment 0f....................... 72
Piratical-acts......................... 73
With violence ...................... 74
Permitting «pirates to capture

ship......... ... '...... .............. 74

PLACE OF TRIAL-
Change of......... .................... 613

PLANTS
(See Conservatories.). 307, 443

PLAY- PAGE.
Cheatingat ........................... 338

PLEA-
lncluded in meaning of" indict-

ment "...... .....................
In abatement,-abolished.........
Objections to indictment to be

made before.................
Of Corporation.............. .........
Of justification (See Libel.)..239,
To Criminal Information...........

POCKET-PICKING
Attempt at,-when pocket emp-

ty.................... ............... 19, 41
POISON-

Attempt to murder, by adminis- -
tering.......... .................... 161

Procuringabortion, by means of 191
(See Murder.)

POLITICAL OFFENDER
Not extraditable..................... 899

POLL
(See Challenges Io the

polls)..................... 629-632
POLL BOOKS

(SeeElectiondocuments)305, 448

POLYGAMY-
Punishment of.......... 215

Forms of indictment.... 258, 259
Mere cohabitation does not

amount to.....................215, 216
Applies to Mormonism............ 216
Proof of...........................216, 648

POND
(See Mill pond.) ...... ......... 443

.POOL SELLING
(See Belling 4- Pool selling.) 123

POSSESSION
Defined ... .................. 3

Actual........ .............. 283, 285
Constructive ........ ..... 283, 285
Legal......... ............... 283, 285

Exercised through a servant......
................................... 285, 286

POSSESSING
Clippings of current coin......... 429
Coming instruments............... 427
Counterfeit coins....., .............. 430
Drift timber, without consent of

owner....... .. ............. 308
Housebreaking instruments..... 377

'J1
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IPOSSESSING PAGE.
Trees, saplings, shrubs, fences,

gates, etc., and failing tosatisfy
justice that possession thereof
was lawfully obtained......... 309

"Public stores" without lawful
authority,.... ............... 333

Not satisfying justice of lawful
possession of public stores..... 333

Necessaries of marines or deser-
ters......... ......... ................ 334

Counterfeit foreign coins..... 430
.Machinery or instruments for

making preparations for for-
gery................................... 408

Or making any dies or instru.
mentsforcounterfeitingstamps 410

POST CARDS
Stealing ...... ........... 304

POST LETTER
Defined ....... ........ ........ ...... 7
R eceiving stolen......... ........... 296
stealing ........... .............. 303, 304
Unlawfully opening, keeping,

detaining, delaying or secre-
ting..... ............................. 304

POST LETTER BAG
Defined .................. ...... ......... 7
btealing..... ........... 303
Receiving......................... .... 296
Ownership of, may be laid in

Postmaster General....... 588
POST OLFICE

Defined .. ........ ........ 7
Stealing any key adopted for

use by................................ 304

POSTPONEMENT OF" TRIAL... 593
Debate on the subject of...879, 885

POWER OF ATTORNEY
Forgery of,........... ................ .97
Theft by fraudulent conversion

of property held under,-or of
proceeds thereof.................. 287

PREGNANCY .
Stages of........................ 192, 193

PREGNANT WOsMAN . .

SSentenced to death,-procedure
as to .................................. 658

Jury de ventre inspiciendo abo-
lished................................. 658

PRELIMINARY ENQUIRY...549-565
PRESENTMENT

Included in meaning of " indict-
ment "...... . ...... ................ 3

PRESUMPTION PAGE
Of capacity in persons above 14 ·

years old ......... .... ......... 8, 9
Of compulsion of wife abolish-

ed,............................... 13, 14
Of sanity ...... ........ ............... 10

PRESUMPTIONS
(See Circumstantial Evi.

dence.)...... ............... 152-155
PRETENCES

(See False Pretence)..... 314-324
PREVENTING

By force, the commission of
certain offences............... 28, 29

Breach of the peace................ 25
PREVIOUS CONVICTION-

Burglary, etc., after ........... ..... 377
Committing offence relating to

coin after ................ 432
Committing theft, alter............ 314
Damaging

Fences, etc., after .............. 449
Trees, etc., after................ 449
Vegetables. etc., after......... 450

Stealing
Domestic animals, after...... 306
Saplings, trees, shrubs, etc,

after ............... 307
Indictment in cases charging.... 590
Procedure in cases charging.633, 634
Proof of......... ........ ........ ..... 611
Proof of, against receiver ......... 652
Punishments on convictions in

cases charging, - when not
otherwise fixed ............. 763

PRINCE EDWARD ISLAND-
"Court of appeal " in............. 2
"Superior Court of Criminal

Jurisdiction " in..... ...... 6
Incest in............................... 104

PRINCIPALS
(See Parties to offences.).35-39

PRISON
Defined......... ......... 5

(See Gaol.)
(See Penitentiary.)

PRISONLR
Arraignment of .,... .............. 708
Attendance of, as witness,-how

procured ............. .. ............ 635
Discharged, hy Magistrate.. ...... 561
May be a witness on his, own

behalf....... ... .. 778
May call witnesses, at preildi-

nary enquiry........... .....e..... 559

963
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PRISONER PAGE.
May make admissions at his

trial... ..... ......... ......... , ...... 640
Presence of, at his trial............ 620
Presence of, at the taking of

evidence under a commission. 636
Proof of his statement before

Magistrate ........ ................. 640
Proof of confessions of,

(See Confessions,.............. 554
Removal of.............. ...... ,. 613-614
Right of,-to further particulars

of charge...... .................. 584
Summary trial of.........676, 677, 683
Testimony of witnesses at preli-

minary enquiry to be read to.. 554
To elect how to be tried.....685, 693
Wife or husband may be a wit-

ness for ................... » . 778
PRISONERS OF WAR

Assisting escape of,................ 94
PRIVILEGED COMMUNIDATIONS

(See Libel.).................. .... 233
PRIVY COUNIL-

Appeal to, abolished................ 673
PRIZE FIGHT

Defined .................. 56
Attending or promoting... ........ 57
Challenge to fight a,....... ........ 56
Engaging as principal in,......... 57
Leaving Canada to engage in,... 52
Powers of sheriffs, police oflicers,

constables, etc., to suppress, or
prevent ........................ ..... 57

Where the light is not a prize
fight-discharge, or fine......... 57

PROCEDURE
Appeal............. ........ 663-673
Arraignment.....................616, 618
Compelling appearance of ac-

cused before the Justice...527, 548
Corporations.....................601, 602
Costs,-Pecuniary compensation,

-Restitution .................. 699, 703
Fines and forfeitures ............... 759
General provisions..............508-511
Indictments........ .............. 579-601
In particular cases..............513-525
Jurisdiction ....... . ............ 511, 512
On appearance of accused....549-562
Preferring indictment..........602-613
Removal of prisoners,-change

ofvenue ...... ................... 613-615
Recognizances...... ........... 752, 758
Special provisions...............673-675
Speedy trials of indictable of-

fences ...... ...... ....... ...... 675-68e
Summary convictions..........703-752

PROCEDURE PAGE.
Summary trials of indictable

off'ences...............683-691
Trial................................619-663
Trial of juvenile ofrenders for

indictable offences...........692-698
PROCEEDINGS AFTER CON-

VICTION
ABOLISHED PUNISHMENTS, ETC.

Altaùader ......................... 768
Deodand .......................... 768
Oullawry ....... .. . 768
Pillory ............................ 768
Solitary confinement ......... 768

AcTIONS AGAINST PERSONS ADMI-
NISTERING CRIMINAL LAW......- 776

ARTICLES OF THE PEAcE, and
fines.................... ........ 766, 767

DISABILITIES.
Any public officer convicted,

and sentenced to more
than 5 years imprison-
ment, loses office, pen-
sion, etc., and is disabled
from holding office, etc.... 767

PUNISHMENrS
Capitalpunishment....760-763
lmprisonment............763-765
Whipping................... 765

PROCLAMATION
Proof of,............................781-783
Unlawfully printing....... ......... 406
To be read in case of Riot......... 52

(See Riots)
PROCURING

Or counselling commission of
offence ........ ................... 38-40

Defilement of women or girls. 110, 111
Indecent acts between males .. . 106
Abortion ........ ......... .............. 191

PROFANITY
(See lasphemous Libel.)

PROMISES-
Inducing confession by....... 554-557

PROMISE OF MARRIAGE
Seduction by ..................... 107

PROMISSORY NOTE-
Fopgery of............................. 396
Obtaining execution of, by false

pretences .................. 324

PROOF (See Evideuee.)
PROPFRTY

Defined...... .......... 5
Defence 0f......................... 32, 33
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IPROPERTY PAGE.
Restitution of...................702, 703

(See O/fences against Rights
of property.)

PROSECUTION-
What is cominencement of..519, 520

(See Limitaiion.)
PROSTITUTE

Procuring a woman or girl to
become .............................. 110

Is a vagrant ..................... 125, 126
PROSTITUTION

Of unenfranchised Indian wo-
men ...................... 114

PR(VINCIAL CRIMES....... 779
PROVOCATION

Reducing murder to manslaugh-
ter .................. ...... ........... 151

By words, gestures, or acts....30, 152
PROVORED

Publication .................. ......... 223
PUBLIC BENEFIT

Or public interest, - matters
of ........... ..... 232, 233

(See Libel.)
'PUBLiC MEETINGS-

Coming armed within one mile
f ........ ............ 62

Lying in wait for persons re-
turning from...................... 62

Reports of...... ................. 228-231
PUBLIC OFFICER

Defined................... 5
Assault on...................... 177
Breach of trust by................. 82
Obstructing ...... ......... 85

PUBLIC ORDER
(See Offences against Public

Order.)
PUBLIC PERFORMANCES

Are subject to fair criticism...... 233
PUBLIC STORES

Unlawfully applying marks to,-
or taking marks from......332, 333

Unlawfully having or selling.... 333
PUBLIC WORKS

Carrying weapons near........ .. 63
PUBLIC WORSHiIP

Disturbing ....... .......... ........ 103
PUBLICATION

Of Libel................ 222
of, or spreading false news...... 72
Of obscene matter.......... 106

QtJACK DOCTOR PAcE.
Fraudulently obtaining carnali

connection by pretending to
perforrn surgical operation... 186

QUALIFICATIONS
Of Grand Jurors, how objected

to ...... .............................. 616
Of Grand or Petit Jurors.......... 624

QUARTER SESSIONS-
Jurisdiction of............... 511

QUASHl-
Motion to...... .................. 603, 616

QUAY
Or wharf,-stealing goods from. 312

QUEBEC-
"Court of Appeal," in ............. 2
"Superior Court of Criminal Ju-

risdiction " in.............. 6
Fraudulent seizures ofland, in.. 328
Proof of Notarial Acts in.......... 784

QUEEN-
Assaults on the.,...... ............ 42
Levying war against the......... 46

QUEEN'S AUTHORITY AND
PERSON

Treason and other offences
against......................... 42- 50

QUESTIONS OF LAW
May be reserved, at the instance

of either prosecutor or accu-
sed ............... 669, 670

QUI FACIT PER ALIUM-FACIT
PER SE ...... ....... 38

QUI TAM ACTIONS
(See Compounding Penal

Actions).............. 92
RACE

Betting on, not an offence. 123
(See Belling 4- Pool Selling)

RAPTS OF TIMBER, ETC
Injuries to ..... ..................... 441

RAILWAY
Breach of contract by........ 460, 461
Endangering safety of persons

travelling on......,................ 172
Forging tickets cf.................... 400
Mischief on..................... 438, 439
Obtaining passage on, by false

ticket, etc..................... 324, 325
Obstructing construction or use

of...................................... 439
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RAILWAY PAGE.
Stealing on........ .313
Stealing tickets, etc., of...... 305
Transportati.on of cattle, by...... 455

RAPE
Delinition of........................... 185
Old detinitions of.................... 187

Forms of indictment ......... 257
A husband may be guilty of

aiding in a rape, by another,
on his wife........ ........ ...... 185

Attempt to commit......... ........ 189
Forms of indictment ......... 257

Boy under 14 incapable of com-
mitting . ........ 185

Can be guilty of assisting at.. 185
Defiling children under 14. 189

All empi .............. 190
Consent of child under 14 imma-

terial...... ................... 17
Committed by means of drugs,

chloroform, etc....... 110, 188
(Sec Abominable Crime). 117
(See Abduction)................. 217
(See Carnal knowledge)
(See Drugging)....... 110
l8ee Indecent Assaulis

RAPTUS MULIERUM
Of the Roman law .................. 189

(See Rape.)
RAVISEHMENT

Of girl, under p-etence of per-
forming surgical operation..... 186

REBUTTAL
(See Addresses of Counsel.). 620

624
RECEIPTS-

Forgery of.................. 397
Warehousemen, etc., giving false 329

RECElVING
Or retaining possession of any-

thing obtained by any indic-
table offence, wheresoever com-
mitted........ ......... 291, 292

Is. complete, when offender has
possession or control, either
exclusively or jointly with
thief, or aids in concealing
thing illegally obtained ......... 296

Stolen post letter, etc............. 296
After restoration of thing to

owner, no offence................ 297
Examples...... .................. 295

REGEIVER-
Evidence of any previous convic-

RECEIVER PAcà.
tions, within 5 years past, may
be given against............292, 652

Three days notice of inien-
lion Io adduce such evi-
dence must begiven...292, 652

Other provisions as to.........590, 652
The thief is a competent witness

against receiver, but ought to
be corroborated ................. 293.

May disprove guilt of alleged
thief................................... 293

Principal offender cannot be
treated, ai same time, as......... 293.

Where defendant lias merely
aided in carrying off goods
after being stolen he may
be convicted as.............. 293.

Husband may be receiver of
goods stolen by wife.......... 294

Proof of knowledge of goods
being stolen..................294, 295.

RECOGNIZANCES
Breach of. on remand ............... 553.
On committal for trial, or on pro-

secutor binding himself over,
after M agistrate has decided to
discharge accused............... 562

Witness refusing to enter into... 563
In connection with speedy trial.. 679
In connection with summary

convictions.......................... 716.
In connpction with trials of juve-

nile olfenders................. 694, 695
To keep the peae..............766, 767
General provisions as to......752-758

RECORD
Making up,-on conviction or

acquittal........ ... 656
Forgery . ........... 397
Stealing any part of............... 303.

(See Judicial documents.)... 303
RECORDER

Is vested with powers of two
justices............................... 512

May, in Montreal, or Quebec,
preside over Court of General
or Quarter Sessions............. 511

May preside at summary trials.. 683.
May try juvenile offenders......... 692

REFORMATORIES
Imprisonment in, ......... 765, 802

(See Prison.)
In Halifax.............................. 803
In Manitoba ........... 804, 805
In Ontario .......... ........... ..... 803

REGISTERS
Defacing or injuring................ 411
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REGISTERS P
False entries in or extracts, etc.,

from, .............. ..................
Forging ................... . . ........
Forging entries in relation to

registration of tille to lands...
(See Forgery.)

RELIGION
(See Offences against Religion.)

REPEAL of Acts .......... ..... 777,

AGE.

411
395

395

788
REPELLING TRESPASSER...... 33
REPLICATION (See Indictment.)
REPLY-

Right of Attorney General, or
Counsel representing him,
to, In Libel cases.............620, 621

REPORTS
Of proceedings in Courts, or in

Parliament .................... 226, 228
Of public meetings.............228, 231

REPRIEVE ................... 761
REPUTATION

(See Offences against Per-
son and Reputation.}

RESCUES
(See Escapes and Rescues).94-97

BESERVED CASE
(See Appeal)...............669, 670

RESERVING
Questions of law................669, 673

BESERVOIR-
Destroying flood gates of,......... 442

RESTITUTION-
General provisions as to......702, 703
On summary trial.............. 689
On trial of juvenile offender...... 695

RESTRAINT OF TRADE- .
Combinations in,................457-460

RETURNS
Of summary convictions........... 726

REVENUE OFFICER-
False statement by,...... .......... 327
Obstructing ........................ 85
Assault upon......................... 177

($ee Public Oficer.)

REVENUE STAMPS
Counterfeiting............. ....... 410

REWARD PAGE.
Giving or taking,-for influen-

cing Govt. contract, etc.....80, 81
(See Fraud: on Govi.)

Advertising,-for return ofstolen
property...... ....................... 93

Taking,-for obtaining return of
stolen property ............ ....... 93

R IDICULE-
Exposing a person to. (See Libel) 222

RING DROPPING...............279, 311
RINGING

The changes................ 280
RIOT-

Definition of,.............. 27, 5t
Persons, whether subject to mili-

tary law or not, are justified in
acting under lawful orders of
magistrates, etc., in suppres-
sion of.............................27, 28

RIOT ACT
Reading ......... ........ ............... 52
Opposing the reading of,. ........ 52
Continuing together, after the

reading of .......................... 52
IIIOTERS

To be dispersed or apprehended 58
RIOTOUS-

Destruction of, or damage to
buildings or machinery.... 53, 54

RIOTOUS ACTS
Inciting Indians te................. 58

RI VERS.-
Injuries te......... .......... ...... 442

ROAD (See Turnpike Road)......... 587
ROBBERY

Defined................................. 339
Assault with intent to rob......... 340
By Ilioters..................... 344-346
Stopping the mail...... ..... 348
Demanding with menaces.. 349, 350
Demanding with intent to steal. 351
Extortion by threats.... ..... 351-353

ROLLING DOWN HILL
To procure abortion................. 193

ROMAN LAW-
Kidnapping in, - (plagium, or

manstealing)... ......... 178
Rape in,-(Raptus mulierum)... 189

RULES OF COURT ...... ........... 508
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SAFETY PAGE.
Of Railway passengers,-endang-

ering........................ ......... 172
SAILORS

Receiving necessaries from ...... 334
(See Allegiance)............. 43
(See Arny and Navy.)
(See Arms.)
(See Intimidation.)......462, 463

SALE
Of Oflices, etc........................ 83
Of things unfit for human food... 117
Fraudulent ...... ...................... 328

SALMON RIVER-
Damaging ....................... 442

SALVATION ARMY (See Debale
on powers of Peace o/icers). 819

SANITY
Is presumed ....... ......... 10

SAVINE
As a means of procuring abor-

tion...................... 193

SEA-
Jurisdiction as to offences com-

m itted at..................... 513, 516
(See Abroad.)
(See High Seas.)

SEA BANKS-
Injuries to................... . .. 442

SEALS-.
Forgery of, or counterfeiting ..... 782

SEAMEN
(See Sailors.)

SEARCIL WARRANTS
In general, for any thing in res-

pect of which an offence has
been committed...... 538, 539, 540

Form ....... ......... 548
Forfeiture of improved arms

or ammunitions, seized
under............ ........ ...... 539

Destruction of forged Bank
note paper, counterfeit
coin, etc., seized under... 539

Destruction or sale of ex-
plosives, seized under...... 540

Disposal of falsely marke4
merchandise, seized under 540

for deserters............... ........... 536
or gaming houses, betting hou-
ses, lotteries,............ ... 542

SEARCH WARRANTS PAGE.
Destruction of gaming ins-

truments seized under..... 542
Forfeiture of monies, etc... 542

For public stores.................... 540
For gold or silver from mining

claim .................... 541
Order as Io restoration...... 541

For lumber, etc., unlawfully
detained...... ......... 541

For women or girls, in houses of
ill-fame.................. ............ 541

For vagrants in any disorderly
house, tavern, boarding-house,
etc............... ...... '.............. 543

Under Fugitive offenders' Act... 912
SEARCH

For and seizure of intoxicating
liquors on Her Majesty's ships. 541

SECRET SOCIETIES..... ...... 65, 66
SEDITION

Debate on ......... 833-838, 891
SEDITIOUS

Conspiracies................ 66
Libels ............... . .................. 66
Words .. ......... ...... 66

Short history of Seditious
Libel.......* . .. ........... 68, 71

Libels on foreign Sovereigns..... 72
Spreading false news. tending to

injure any public interest...... 72
Unlawful oaths ......... 64, 65

Forms of indictment......... 76
SEDUCTION-

Meaning of .............108, 109
Of, or illicil connection with a

chaste girl between 14 and 16
years od ..... ......... 107
Limitation of prosecution, one

year ..... ........... 518
Of, and illicit connection with

chaste girl under 21, under
promise of marriage........ 108

Limitation, one year......... 518
Subsequent marriage agood

defence....... .................. 109
Of, or illicit connection with a

ward, by her guardian.......... 109
Limitation, one year......... 518

Of, or illicit connection with a,
female employee (under 21) in
a factory, mill, or workshop,-
by her master, or by a male
co-employee to whose control
or direction in respect of her
work'she is subject.......... 109

Subsequent marriage a good
defence.......109
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SEDUCTION PAGE.
Or, and illicit connection with

female passengers on vessels,
by the master or any officer or
seaman, under promise of mar-
riage, or by threats,solicitation
etc....... ............ 109

Subsequent marriage a
good defence.................. 109

(See Abduction.)
(See Adultery.)
(See Carnal knowledge.)
(Ses Indecent Assauls.)
(Seo Procuring.)

SEEKING REMEDY
For grievance (See Libel)......... 228

SEIZURE
Fraudulent............................. 328
Stealing things under.............. 286

SELF DEFENCE........144, 147

·SELLING OFFICES, ETC.. ........ 83
SENTENCE

Execution of erroneous........... 16
Execution of lawful...... .......... 15
Execution of, when passed with-
. out jurisdiction.................... 16
Of death, form of ........... 761
Of death,-signing false certifi.

cate of........ ...................... 158
SERVANTS

Correction a................ 34
Duty to provide necessaries for.. 135
Illusage o ................ 138
.Neglect to provide for............. 137
Thefts by.... . ............ 297

SETTING FIRE
To crops, etc........................ 437

SETTING
Spring guns and mantraps....... 171

SE VERANCE
Of challenges......... ...... 631, 632
Of defence.................. 590

SHERIFF
Duty of, in executing sentence

of death.................. 762
Duty of in cases of Riot........ 52, 53

(See Jury.)

Attempt to burn...................... 437
Attempt to damage, by explo-

sives................... ............... 438
Casting away and destroying... 440

SHIP PAGE.
Casting away with intent to

murder............................... 161
Damaging or destroying, by ex-

plosion................... ... ......... 442
Discipline on................ 34
Preventing seamen, stevedores,

etc., from working on........... 463
Setting fire ta. ......... 435

(Ses Unseaworthy ships.)
SHIPWRECKED PERSON

Defined ......... ........................ 6
Preventing the saving of........... 173

SHOOTING
At H. M's vessels............. 69
Pointing a loaded or unloaded fire

arm at any one.................. 61
With intent to maim, etc.......... 168
With intent to murder..161, 164, 165

SHOP BREAKING (SeeBurglary.) 375
SIGNALS

Making or removing, with intent
ta cause danger ta persans tra-
velling on railways...... ......... 172

Or, ta endanger property... 438
Or, to bring shipinto danger 440

SMUGGLERS
(See Offensive Weapons.)

SOCIETY (Ses Secret Societies.)65, 66
SODOMY (Ses Abominable crime.) 104
SOLDIERS

Receiving Riegimental neces-
saries frm .......................... 334

(Ses irmy and Nauy.)
SOLICrTING

Or advising, and counselling
commission of an ol'fence.37,39, 40

Murder (Ses Murder.)...... 165
(Ses Parties to offences.)

SOLICITOR GENERAL
Included in *Aiiorney General" 2

SOLITARY CONFINEMENT
Abolished.................. 768

SORCERY (Ses Witchcraft.)...... 338
SOVEREIGN

Of Foreign State,-Libel an...... 72
SPEEDY TRIALS......... ..... 675, 682

SPREADING FALSE NEWS...... 172
SPRING GUNS, ETC.

Setting............ ..................... 171
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·STAMPS- PAGE.
Counterfeiting ........................ 410

STANDING MUTE
(See Arraignment.)

STATEMENT OF CASE
By justices, for review............ 723
By judge, of question reserved

for opinion of court of appeal.. 669
STATUTE

Disobedience to ...... . 84
(>ee Imperial stalules.)

STAY

Of proceedings by Atty Gen. or
by any Counsel nominated by
him ............ ........................ 659

STAY OF.EXECUTION
Of sentence of death on motion

of pregnant woman.............. 658

STEALING
(.See Theft.)

STEAMBOAT TICKET
Stealing ............... . . 305

STENOGRAPHY
Depositions may be taken by..... 553
Stenographer's notes.......... 597

STOCK
Personating owner of.............. 420

STOLEN PROPERTY
Adiertizing reward for return of 93
Corruptly taking reward for hel-

ping recovery of.......... ........ 93
Compensation to bond fide pur-

-chaser of...................... ...... . 01
Restitution of..... ............ 702
Receiving..........................291, 292

STRANGLING ...... ...... 161, 169, 170

STUPEFYING........110, 149, 169, 170-

SUBORNATION (See Perjury.)

SUFFOCATING............161, 169. 170

SUICIDE
Attempt to commit ................ 166
Aiding and abetting........... 166

SUMMAIRY CONVICTIONS....705--752

SUMMARY TRIALS of indict-
able offences... ........ ....... 683-691. 1

SUMMONS PAGB.
Or warrant may be issued by

Justice for appearance of per-
son accused ........................ 535

Service and proof of service of... 536
Warrants may be executed on a

Sunday or statutory holiday... 537
SUNDAY

Verdict of Jury may be render-
ed on................................. 658

SUPERIOR COURT of Criminal
Jurisdiction-

Delined...... ............ ...... 6
Jurisdiction of ............... ........ 511

SUPREME COURT
Appeal to................... 672

SURETIES FORt THE PEACE
Persons convicted may be fined

and bound over to keep the
Peace ............ ................. 766

Persons threatening personal
harm may he ordered to give
security to keep the peace...... 766

(See, Articles of the Peace.)
(See Recognizances.)

SURGICAL OPERATIONS. ...34, 136
SUR RENDElR

Of fugitive..................897, 899, 900ý
(See Extradition.)

SURVEYOR
May, in his operations, take up

and replace boundary posts,
etc........ ....................... 449.

(See Land Marks.)
TALES

May be ordered, when necessary,
on request made on behalf of
the Crown ......... ...... ......... 632

TEACHER
Chastisement of pupil by.......... 34

TELEGRAPHS
Telephones, fire alarms, electric

lights, etc.,-destroying re-
moving or damaging......... 440

TENANTS IN COMMON
Theft by......................... ...... 290

TENANTS
Injuries to leased premises by... 448
Theft of fixtures, etc., by......... 302

TENDER OF PAYMENT
On distress warrant .......... 725
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TERRITORIAL DIVISION PAGE.
Defined.......... ......... 6

TERRITORIAL LIMIT
Of Colonial Legislative power

................ 211-215, 858
TESTAMENTARY INSTRUMENT

Defined ................................. 6
Using probate obtained by mèans

of forgery of, .... .................. 407
TEST OF INSANITY

Legal ...... . ............ .....10, Il
Medical..... ...... ....... . ...... 10, il

THEATRES, CONCERTS, ETC.
Are matters of public interest and
subject to fair criticism.......232, 233

<See Libel.)
THEFT

Defined ........ ...... ....... ......... 272
Animals and things capable

of being stolen ....... 269
Royal Commissioners' re-

marks....... .............. 266-268
Larceny ai Common Law... 270

Between husband and wife...... 291
Bringing stolen property into

Canada ........ ..................... 313
By agents and attorneys.287, 298, 302
By co-owner........................... .290
By holder of power of attorney... 287
By clerks and servants ............ 297
By misappropriating proceeds

held under direction......... 287
By tenants or lodgers........... 302
Concealing or obliterating docu-

ments ................................ 313
Concealing gold, etc., to defraud

mining partner..................... 290
Of animais............................. 286
Of cattle............. .... . ...... .305
Of documents of title ........ 303
Of dogs. birds, etc............... 306
Of election documents.......... 305
Of fences, stiles and gates......... 308
Of goods in any vessel. barge, or

boat in any haven or port, or
upon any navigable river. etc. 312

Of goodsfrom any dock, wharf,
or quay, etc ........................ 312

Of election documents.............. 305
Of judicial or official documents. 303
Of lost things............. .... 283, 286
Of ores of metals................ 309

Evidence .................... 648
Of oysters.. ............ 306
Of Post letter bags, etc.......303, 304
Of Pigeons............................. 306
Of Plants, roots, etc........ ........ 309

THEFT

971

PAGE.
Of Railway, Tramway o Steam-

boat Tickets............. ..... ... 305
Of Testamentary Instruments.... 302
Of Things under seizure........... 286
Of Things deposited in Indian

graves................ .313
Of Things flxed to buildings or

land, etc............................. 307
Of Timber found adrift ...... .- 308

Evidence.......................... 648
Of Tree.s of $5 value in pleasure

grounds etc............ ......... 307
Of Trees elsewhere, of $25 value 307
Of Trees worth 25c................. 307

Fading to satisfy Justice of
lawful Possession of trees,
etc............................... 309

Of, or Fraudulently disposing of
goods entrusted to manufac.
ture...... ........................... 312

Or stealing by picklocks, etc.. ... 312
Or stealing from the person........ 310
Or stealing in a dwelling-house.. 310
Of, or stealing, in manufactories,

goods in process of manufac-
ture........ .......... 312

Or stealing in or from any
railway station or from any
engine, tender, or vehicle o4
any railway ........................ 313

Of, or stealing wreck........... 313
Of things not otherwise provided. 314
When value of property exceeds

$200, two years added to im-
prisonment ........ ................. 314

Public servants refusing to give
up chattels, moneys or books,
etc., lawfully demanded of
them ........ ......................... 302

Special provisions as to juvenile
offenders,-under 16,-punish-
ment to be fine not exceeding
$20. or imprisonment not ex-
ceeding 3 months............692, 693

Restitution of stolen property... 689,
695 702

THREA.TS
Articles of the peace on ground of

fear of bodily injury caused by. 766
Compulsion by.... ......... 12
Extortion by .......... 351-353
To accuse of crime..... ......... 351-353
To burn, etc......... ....... .......... 438
To injure cattle.............. ........ 448
To murder.................. 165

THREATENING LETTE RS...349-351
TICKET

Of railway, tramway, steamboat,
etc., stealing................. ...... 305
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TIGHT LACING PAGE.
To procure abortion ............... 193

TIME
Limitations of, for commence-

ment of prosecutions.. ...... 517-520
(See Limitations.)

TITLE
(See Document of tille.)

TRADE COMBINATIONS
(See Combinalions in Res-

traint of frade.)........458-460

TRADE MARKS
Defined............... .................. 413
Falsely representing goods to be

manufactured for Her Majesty,
etc... .................. ..... .,.... 417

Forgery of.............415, 416
Meaning of " Applying a trade

mark to goods ".................. 415
Selling goods falsely marked..... 416

Defence...... ......... 416
Selling bottles marked with trade

mark withoutconsentofowner 416
Unlawful importation of falsely

or unlawfully marked goods... 417
Forfeiture........................ 417

)efence of persons, innocently,
in the ordinary course oftrade,
making instruments for for-
ging trade-marks...... .......... 419

Defence where accused is a ser-
vant............... ...... . ......... 419

Words or marks on watch cases. 415
TRALDE UNIONS ............. 457

TRANSPORTATION
Of cattle..........................455, 456

(See Caille.)
TRAINING

In the use of arms (See Drill-
ing)......... ....................... 54, 55

TREASON
(See 0/fences against Public

Order.) ........ ........... 42- 78
TREATIES

(See Extradition >eaties.) .

TREES (See Thefi.)
(See Mischief.)

904,

TRESPASS
Defence of property against...... 32

TRIAL
Generally..........................619-663

TRIAL PAGE.
Of juvenile offenders............692-698
Speedy.............................675-682
Summary .......................... 683-691

(See New 7Wial.)..........671, 672
TRUE BILL

(See Grand Jury.)
TH UST

Breach of.-by public officer..... 82
Criminal breach of,.................. 325

Consent of Alty Gen. re-
quired in order lo prose-
cule for criminal breach
of trust, by trusee ......... 517

TRUSTEE
Defined ................................. 6

TURNPIKE ROAD
Property of, may be laid in

trustees of, without specifying
names ....................... 586

TWELVE PElSONS-
Riotous assemblies of,......... 52, 53

(See Riot Acd.)
UNBORN CHILD

Killing .................................. 190
UNITED STATES

Extradition between Canada
and...... ......... . ................. 904

Extradition convention with.906.-908
Extradition treaties with......904-908

UNLAWFUL ASSEMBLIES..51, 52

UNLAWFUL COMBINATIONS
In restraint of trade.......... 457- 460

(See Combinations in re-
straint of (rade.}

UNLAWFUL DISCHARGE-
Of prisoner, - procuring......... 96

UNLAWFUL DRILLING..... 54, 55
UNLAWFVUL OATHS..... ......... 64
UNLAWFUL SOCIETIES

(See Secret Socielies.)........ 65
UNLAWFUL WOUNDING.... 169

(See Wounding.)
UNNATURAL OFFENCE-

(See Abominable crime.)
Accusing or threatening to ac-

cuse or,.............................. 352
UNSEAWORTHY SHIPS

Sending or taking to sea.......... 174
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UNSEAWORTHY SHIPS PAGE.
Consent of Minister of

Marine and Fisheries re-
quired, to prosecule.
Forsendingortakinglosea 517

UNWHOLESOME FOOD
(See Adulteralion)............. 117

USING
Probate obtained by forged tes-

tamentary instrument...........407
UTTERING

Counterfeit coins..................43
(See Coin.)

Forgeries. (See Forgery.). 404
VAGABONDS (Sce Vagrancy.)
VAGRANTS

Delinition of..... ......... 125
Punishment of .......,............... 126
Warrants to search disorderly

houses, taverns, etc, for... 127, 543

VALUABLE SECUItITY
Defined,...... ........ 6
Extorting by menaces or by

threats ..... ........ 351-353
Forcibly compelling execution

of.......... .......... 349
Forgery of............... ............. 396
Obliterating, destroying, con-

cealing or cancelling..... 313
VARIANCES

Between averments and proof,-
Amendment of, ai trial.........

Amendments of, in summary
m atters ..................... .........

VEGETABLE PRODUCTS
(See Theft.)
(See Mischief.)

VENUE-
Change of.......................614,

VERBAL EVIDENCE
0f lost writing ccntaining false

pretence ........................

654

706

615

VERDICT P
Of guilty-motion in arrest of

judgment on...................
Of lesser offence included in

offence charged............. ......
When attempt charged, and full

offence proved...... ..............
When full offence charged and

attempt only proved...... ......

AGE.

659

650

649

619

VESSEL (See Ships.)
VIABILITY (See Aborion.)...... 192
VIADUCT

Destroying or damaging........... 442

1 VEW
By jury........................... 653, 654

VOTERS' LIST
Destroying or injuring or making

erasuresin............. . ..... ... 448
Stealing or unlawfully taking... 305

VOUCHER
Forgery of .................... ......... 397

VWAGERS
Keeping or employingany device

or apparatus for recording...... 123
{See Belling and Poolselling.)

WAIVE R
Of Beneflt of Crown's pardon, by

pleading general issue..... .... 59;
WALL

Or dyke of the sea, or of any
inland water. or canal, etc,-
destroying or damaging......... 442

WANDERING
1ýfariners and soldiers, - early

statutes against. .......... 126
(See Vagrancy)......... -125, 126

WAR
Levying (See Levying .War.)..... 46

(See Prisoners of War)...... 94

324 1 WARD

VERDICT
Against weight of evidence (See

New trial) .......................... 672
Cures certain defects...... ......... 660
In libel cases..................... 653
Jury retiring to consider........... 657
Jury unable to agree upon.... 657
May be rendered òn Sunday..... 658
Not to be impeached for certain

omissions as to jurors .......... 660
Of concealment of birth, on in-

dictment for murder.......... ..·652

Seduction of, by guardian......... 109

WAREHOUSE
Breaking and entering............. 375.

(See Burglary.)
Wilfully destroying or damaging
packagesin .............. ......... 439

WAREHOUSE RECEIPTS-
Giving or wilfully accepting or

using,- false...... ...... ......... 329
Making faise statements in....... 330

978



CRIMINAL CODE OF CANADA.

WAtiIANT PA
Arrests without,..... 18, 24, 520,
Alphabetical lists of offences in

which arrests may be made
without,.......... 19, 20, 524,

Authentication of, under The
Fugitive Offenders' Act....913,

Execution of, ............ ........ 14,
F,ndorsement of................ 337,

911,
For arrest of a bailed offender

about to abscond ..............
For apprehension of a witness

549,
Misconduct of oflicer in execu-

tion or, ......... ........ .......
Not to be signed in blank .......
Of commitment...................
of committal for extradition......
Of deliverance........................
'To apprehend an accused person
To apprehend offender for offence
committed on the high seas.......
To apprehend, in extradition

proceedings .................. 897,
(Seo Extradition.)

To convey before anotherJustice
an offender arrested out of the
district where olTence com-
mitted ............ ....................

To remand a prisoner...............
(See Bench Warrants.) ......
(See Search Warrants.

WARRANT
Of Attorney,-stealing.............
Order, or other security- for

money, included in the ex-
pression "valuable security"..

WATCH
Means all that portion of a watch

which is not the watch case... 415

WATCH CASE
Words or marks on ................ 415

(See Trade Marks.)
WATER-

Breach of contract to supply. 460, 461

WEAPON
(See Offensive Weapons.)

WHARF
Stealing goods from................. 312

WHARFINGER
Giving false warehouse receipts. 329
Making faise statements in ware-

house receipts ..................... 330

.GE WHIPPING PAG.
523 Punishmentof.... .............. 765'>

WIFE
525 Duty of hushand to provide

necessaries for .............. 135
9t May be a wit-nass for husband 778
537 Neglect to provid necessaries.
910 [or........ .......... 13,7
912 Not an accessory after the -fact

by receiving husband afler ha
565 has committed a crime. 39

Not presumed to act under comn-
550 pulsion of husband. 13, t4

Stealing from husband when
85 living apart from him. 291

536 Search for,-in house ofili-fame 541
562 WILD ANIMALS
903 Escaped from captivity. 267, 268
565 In tha enjoyment of natural
536 iberty.......... 269

535 (Se Animas.)
WILFUL[ 1Y-

902 Meaning of ......... ............... 435
WILL

Forgery of, ...... ......... ......... 395
Stealing ........ ....................... 302

5 Using probate of forged,........... 407
552 WITCHCItAFT-
609 Pretending to exercise........ 338, 339

WITHOUT COLOR OF I(IGHT.. 273
(See Theft.)

Cannot refuse to answer ques-
tions because answers may
tend to criminate ..................

Compelling attendance of-
AI preliminary enquiry. 549,
Ai Trial ..................

Corrupting, - by threats or
bribes, etc...........................

Discrediting party's own witness
who is hostile...............

In extradition cases................
In summary matters........
In trial of juvenile offenders......
May affirm, instead or swearing,

-if he objects, on conscien-
tious grounds to take an oath,
or if ha be objected to as in-
competent to take an oath......

May give evidence of compari-
sons of disputed handwriting.

WITNESS-
Must,-.when his or her evidence

stands alone, be corroborated,
in cases of-

781

55 t
634

91

642
897
707
694

785

642
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PAGE. i WORDS
1reason; Perjury; Seduc-

lion ; Deßling women;
Parents or guardians
procuri n de lement of
girls ; Ruseolders per-
miting de/ilement of girls;
Conspiracy 1p defile ; Car-
nally knowning idiots;
Prostitu tion of Indian wo-
men ; Procuring feigned
marriage ; Forgery ........ 684

May be cross-examined on
former statements made in
writing or reduced to writing,
-without producing the wriL-
ing............... 642, 643

May be examine'd under a com.
mission,
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Tampering with (See Corrup-
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(See Carnal knowledge.)
(See Chloroform.).............. 170
{See Defiling women or

girls.).......... .. ......... 110-114
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Intimidation of............... '62, 463
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Criticism of............... 228, 230, 231
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(See Obscene malter.)
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Disturbing religious............ 103

WOUND
Meaning of...................... 162-164

WoU NG
Antf robbing......................... 339

-Or maiming any public officer... 169
Unlawful .............. 169
With intent to maim.. 168
With intent to murder ............ 168

WOUNDS
May be

Contused..........162, 168
Incised............... 168
Lacerated........................ 168
Punctured....................... 168
Mixed...... ...................... 169

WRECK
Defined....... ............ 7
Offences in connection with......

........................... 330, 331, 440
WRECKING .................. 440

Attempting to wreck............... 440
(See Shipwrecked person.)

WRIT
Misconduct of officer in execu-

ting ......... ...... . ................ 85
Stealing .............. ......... 303

WRIT OF ELECTION
Destroying or damaging. 448
Stealing ...... ............ ........ 305

WRITS
Of error abolished..............669, 808

WRITING
Delined ......... ........ ........ ...... 7
Alterations of (See Forgeryî ...... 380
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Included in expression " docu-

ment, " in regard to forgery... 379
Proof of,-by comparison......... 642

WRONG.-
Right and wrong test, in in-

sanity.............................10, Il
(See Insanity.)

WRONG PERSON
Arrest of.,....... .... ................. 17

DE OF CANADA.

1 YARN PAGE.

Hempen orcotton,-theft ofwhile
in process of manufacture...... 312

YEAR AND A DAY-
Death must be within,-so as to

render a person responsible
for homicide...... ................. 147

YOUNG CHILD *
(See Abandonment.) ......... 127
tSee Child.)
(See Consent.)

Evidence of,-without oath.636, 785
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