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Gift over on alicuntion or bankruptcy ««.e 144 | Power—Fraudulent execution of, by married women ...covee. 24
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LAW JOURNAL. 1

DIARY FOR JANUARY.

. . (st Sanday after Christinas,  Circumcision.  Tases to be
1 SUNDAY ... 1 computed from this day.

County Court Term begine, Surpogate Court Term be-
gins  Recorder's Court bLegzins  Iteir and Doviseo Site
tinza commence.  Mumeipal Electiona,

Toronto Wititer Assizes begln.

Epiphiany,

5. Thursday

4, Fridsy.,
X v. County Court and Surrogate Court Terin ends,

8 SUNDAY ... 18t Sunday after Epphancy,

1L Wadnesday.... Election of schiovd Trastees,

14 Satondav, Helr and Doviceo Sitlings ends.

15, SUNDAY. Lad Sunday after Epphany.
21, &atunday Articlex, &¢, to be left with the Seeretary of Law Soclety.
3rd Sanday after Epiphany
23, Maonday.. Jast iy for noticefor Excunination, Toronto.
29, SUNDAY....... $th Sunduy after Epiphany.

1.st day for Citles and Couutfes to malkereturns to Gosern-

31, Tuesday ..ouee

mont.
Dbay for Grammar Scbool Trustees to retire.

TMPORTANT BUSINESS NOTICE.

Persoms tndelded ta the Proprietors of this Journal are requested (o remember that
all our pust dur accnunts have been placed inthe hands of Messrs. Patton « Ardagh.
Altorneys, Barree, for collection; and thal only @ prompl remiltance to them will
sare onsts.

It 38 wuth great reluctancs that the Proprietors have adopled this course; but they
have been cumpelled to do so inarder (o enalle them (0 neet ther current expenses,
which ars very learvy.

Now that the usrfulness of the Journal s 20 generally admitled, it wnuld notbe un-
reasonabis to expect thut the I’rfessum and Oflicers of the Gaurts wauld acord tt a
Uiberal suppart, instead of allowing themnselves (o be sued for their subscriplions.

TO CORRESPONDENTS—See last page.

Ghe Wpper Gy Taky Jowwnal,
JANUARY, 1860.

OUR CALENDAR.

We have to apologize for the delay in the issue of this
number. The delay is thus esplained :—it is our practice
to issue the Law Journal Calendar for cach year with the
first number of the year. We had prepared the Calendar
for 18G0 in the usual manner, and sent it to our Printers
for publication. When partlyin type, the Court of Chancery
made new rules, entirely altering the periods for hearingand
examination terms. This rendered necessary a correspond-
ing alteration of our Calendar, which alteration has been
attended with much delay. We hope, in future numbers,
to make up for lost time.

MORTGAGES.—POWER TO DISTRAIN.

The most common security for money loancd in Upper
Canada is a mortgage on real estate.

Almost every man in this section of the Provinee is the
owner of some real estate, and is either a mortgagor or
mortgagee.

When land is bought it is usual to pay only a portion of
the purchase-money and to give a mortgage for the balance.
The mortgagee converts his mortgage iuto cash at a dis-
count, and by this means receives cash for his land.

So iu the case of direet loans, the security generally taken
is a mortaage on kand.  Now that the usury laws are abol-
ished the direct loans on mortgage are more frequent than
the indirect, by the sale of mortgages made for sale In
every aspect the mortgage is an important mode of con-
veyance, and one which ought to be well understood.

Tt is an object with the capitalist to ensure regular
and prompt payments, more cspecially of interest—in all
probability the source whence his living is derived. For-
merly this was sought to be accomplished by a threat of
the known powers of a mortgagee, such as to cject to
for money due and toforeclose. n later times mortgagees
reccive greater powers, that is of sale upon default, with-
out any recourse to Courts cither of Law or Equity.  Still
delays are created, cither by defences, for time, orspecious
promises of performance, and still lenders are without
their interest.

[t has often occurred to us that where the parties are
willing a power of distress might be given, and by thisstep
more gained towards regular collcction of monies due than
by any other course usually adopted. English capitalists
must have regular payments of interest, and owing to the
irregular mode of paying interest in Canada are frequently
deterred from risking their money among us. Thisis a
misfortune to them and to us. Were we to acquire more
exact business habits, especially in money cngagements,
money would be less searce thau it is at present. Abroad
there would be more confidence in us, followed by a flow
of capital from the Mother Country secking investment
here.

We have had occasion to examine the cases as to dis-
tress, and, in the expectation of our rescarch being of some
benefit to others, proceed to note the results.

To enable a mortgagee to distrain on the mortgagor in
possession, Coote, in his work ou mortgages, says an
agreement to that effect should be inserted in the mortgage
deed, and a sum certain be stated by way of rent. Let us
refer to the cases :

The first is Doe Dem Garrod v. Olley etal, 12 A. & L.
481.

It was an action of cjectment on the part of the plain-
tiff, who produced and proved the Court Rolls of the
manor of which the locus in quo was copyhold of inheri-
tance. The rolls contained a presentment of the odmit-
tance of Garrod, the lessor of the plaintiff, on the condi-
tional surrender, therein vested, of Burgess, a copyholder
out of Court. On the part of the defendants a mortgage
deed between Burgess of the one part and Garrod of the
other, was put in evidence and recited the title of
Garrod to the copyhold in question, and an agrecment for
a loan of £830 by Garred to him to be secured by a sur-
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render of the copyhold and an assignment of othcr pro-

perty therein mentioned.

The deed contained a covenant by Buraess to surrender
the premises to Garrod, subject to the proviso that if
Burgess should, on 11th July then next, repay the sum of
£850, with interest at & per cent, then the deed and sur-
render should become void It also contained a power of
sale—after default in payment—of principal and in-
terest.

Then followed this provision :—1It is declared and agreed
between the parties that he the said John Burgess, his
heirs or assigns, shall, during his or their occupation of the
said copyhold, messuages, &e., yield and pay for the same
to the said John Garroed, his heirs, &e., the yearly rent, or
sum of £50, free from all deductions whatseever, by equal
half-yearly payments on, &c.; and that it shall be lawful
for the said J. Garrod, his heirs, &c., to have and use
such remedies by distress and otherwise for recovery of the
said yearly rent of £30 or any part thereof when in arrear,
as lundlords have for recovering of rents upon common
demises, provided that the reservation of such rent should
not prejudice the right of the said J. Garrod to enter into
and take pessession of the said hereditaments, &e., and to
eviet the said Burgess, his heirs, &ec., at any time after
default shall be made, &e.

Burgess made default in the repayment of the loan, and
became a bankrupt. The defendants were his assignees
under the fiat.

Afterwards the lessor of the plaintiff distrained on the
premises for £50 ¢ for arrcars of went due from the said
d. Burgess to the said J. Garrod, for the same house and
premises upon and up to 11th July last.”

No notice to quit had been given before the action by
the lessor of the plaintiff to the defendant.

There was a verdiet fur the lessor of the plaintiff, with
leave to the defendant to move to enter a nonsuit.

A motion was afterwards —ade to enter a non-suit,
pursuant to leave reserved, and 1t was countended that the
clausc as to distress created the relation of landlord and
tenant, so as to make a notice to quit necessary; and
though the sum reserved was not the precise amount of
the interest, the Court refused to enter the nonsuit.

Thus it will be seen that the validity of the power was
in no mauner questioned. The only question raised was
as to its cffect in regulating the position of the parties.

The case was singular in this, that the power of distress
was not for cither interest or principal co nomine, but for
a sum of money deseribed as rent.

The next case to which we shall refer was free from
these difficulties; It is Chapman v. Beeckam, 3 Q. B.
723.

On "lth \u"ust 1‘4)-, thc dcfcnd wnt h wing lcnt to the
plaintiff the sum of L3800, the latter to sccure repay-
ment, exccuted a mortgage, and in the mortgage cove-
nanted that he would repay the sum of £800, with interest
for the same at the rate of § per cent. on days named; and
for better sccuring the payment of the interest granted to
the defendant—that as often as it should happen that the
interest should be in arrear for the space of 21 days it
should be lawful for the defendant into and upon the said
land, &e., to enter and distrain for the same futerest and
the arrears thereof, and the distress and distresses then and
there found, to impound and to detain, and in due time to
appraise and dispose of the same according to the course
of law in the same manner in all respeets as landlords are,
by Act of Parliament or otherwise, authorized to do in res-
pect of distresses for arrears of rent upon leases for years,
to the inteat that the defendant should by the same dis-
tress or distresses be paid and satisfied all arrcars of the
said interest and all costs oceeasioned by the non-payment
thereof.

The interest having fallen in arrear, the defendant dis-
trained and the plaintiff 1eplevied.

It was contended by the plaintiff that there was not the
relation between the parties that authorized a distress, that
after default the land in law became absolutely the defen-
dant’s, and that a man cannot distrain on his owa lands,
and that after default the legal interest of the plaintiff ex-
pired, and the rent merged in the estate of defendant.

The Court held that the clause was a simple agreement
between the parties that interest should be levied by dis-
tress, and that plaintiff had the power of granting the
right of distress, his possession of the land being undis-
puted. In other words the meaniung of the agreement was
held to be that in the event of the money not being paid,
the defendant might satisfy himself by securing goods on
the premises, and per Coleridge, J.  “ The whole stands
on the agreement of the parties. The title is immaterial.
The party in possession says the other may distrain co
nomine. You may call it what you please; the words
make no difference.”

The opinion of Coleridge, J., thus wiscly and clearly
expressed, appears to be the Jaw.  The parties agree that
interest should be collected by distress. That agreement
neither makes the interest rent nor the particslandlord and
tenant. If the party who gives the right of distress is in
possession no question of title or estate ecan be raised.
The agreement is one that can be legally wade, and when
made is, like other agreements, construed so as to further
the intention of the partics.

In one case where the clause was thus expressed :—And
for the better securing the said principal money and all in-
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terest. and expenses and in contemplutivn and part di--
charge thereol, the said Thomas Thein (mortgagor) doth
hereby all ne to the said John Baker, (mnortgagee) his ex-
ceutor, for all the said premises at the full and clear
quarterly rent for cach quarter, and to be recoverable by
distress and sale, &e. ;7 but the mortgage also contained
a power of immediate entry and sale in the event of de-
fault, the Court held that no notice to quit or demand
of possession was neeessary. It was in cffect held that
whatever might be the means of attainment, as the mort-
gage containied a clause for immediate entry in case of de-
fault, that the case came within the guthority of Doe Dem
Garrod v. Olley,

These are the leading cases, and so far as they go the
law seews to be well settled.  In England it is the practice
of conveyancers to insert a distress clawuse in mortgages.
The practice is not only sanctioned by long continued usage,
but, as we have scen, by espress judicial decisions.

Falward Clarke Campbell, the late lamented Judd e, was tho
eldeat son of Major Canpbell, and was horn at Nigara 20th
Fehraary, 1806, After bis fucher's death, Mrex, Camphell, his
mother, removed with her fuamly to Nova Scatin where her
relations all lived. The late Judge was christened in Nova
Seatia, anJ there received the name of Edwird from his Royal
Highness the Duke of I{ent, who stood sponsor for him at his
haptism. e received his edueation in the ancient College of
Windsor, Nova Scotin, In 1824 he returned to his nadive
town, Niagara, to enter upon the study of the law, and was
articled in the oflice of the late Hon. Robert Dickson. ITe was
called to the Bar Dee. 28, 1829, In 1832 he entered into
partnership with Mr. Dickson, which continued until Mr.
Dickson retired from business.

At the cutbreak of the rebellion in 1837, he raised a fine
company of volunteers, and proceeded to join the force assem-
bled at Chippawa, and continued there doing military duwty
for some months.  After that he was appointed Captain in the
Ist Lincoln Militia, and became Major in 1849, In his mili-
tary capacity, Judge Campbell manifested the same spirit of
order, kindness, and panctual discharge of duty, that distin-
guished him in civil aflairs.

In 1841, at the time of the Union, ho was a candidate for
Parliamentary honors, and was elected by a majority of one
over the Hon, 11, J. Boulton, to represent Niagara, in the first

How far the right of distress extends to goods and chat-, Union Parliament held at Kingston, where he sat during the

tels of a stranger on the premises at the time of distress,
we do not undertake to say. The question, so far as we
can learn, is yet to be determined. (See Frecman ¢t al v.
Edwards et al. 2 Iix, 732.)

JUDGE CAMPBELL.

It grieves us to notice the death of this able and much
respected County Judge. Ile was not only one of the
oldest, but most reliable of the County Court Judges. f{le
alway: manifested a lively interest in the welfare of the
Law Journal, and did much to promote its suceess. Often
has he coatributed to our columus, and, sud to relate,
wrote to us on the day on which he breathed his last—
little expecting that his career of uscfulness was so near
itsend. He died at Niagara, on 1Sth January, 1860,
aged 33 years, 10 wmonths and 23 days. The deceased
was & brother-in-law of Mr Justice Burns. We subjoin a
short memoir of the lamented Judge taken from the
Niayara Mail :—

The father of Judge Campbell, Donald Campbell, Esq., was
a native of Islay, Arggleshire, Sevtland, who emigrated to
the late Provinee of North Caroling, previous to the American
revolation.  1le took up arms for the Royal cause, and entered
as Ensign in the “ North Caralina Volunteers”—his name is
mentioned among the list of the U. E. Loyalists, published by
Loreuzo Sabine, in Buaston, 1847, In the North Carolina volun-
teers he served under Lard Cornwallis. Ile was then made Lieu-
tenant in Sir Jubn Wentworth’s Nova Seotia Regiment, and
from that was transferred to the 7th Regiment or Royal Fusi-
leers which was commanded by the late Duke of Kent, the futher
of Iler present Mijesty. From the Fusileers he hecame Cap-
tain in the 5th Foot, and afterwards was made Fort Major, of
Yort George, Niagara, which office he held for several years.
He died on the 1st December, 1812, and his remains are
interred in the gouth west bastion of” Fort George.

i
|

first Session. At that Session, the Act creating the Division
Courts in Upper Canada was passed, previously to which time
the Judge of the County Court was the present Mr. Justice
Buarns, who resigned the Judgeship on the passage of that Act.
Mr. Campbell, with the unanimouns consent of his constituents,
resigned his seat in Parliament, and accepted the office of Dis-
trict Judge, and was appointed December 23, 1841, His jur-
isdiction at first comprised the three present Counties of Lin-
coln, Welland, and Haldimand, subsequently, when the other
Counties were separated for judicial purposes, he was Judge
of Lincoln only.

In 1845 or 1846 he was clected Bencher of the Law Society.
e was also one of the five judges appointed by the Ace of
1853, to frame rules for the practice and proceedings of the
Division Courts of Upper Canadi,  1le devoted much time to
this duty, and with Mr. Guwan, Judge of Sinicoe, was instru-
mental in placing the transactions of these Courts upon the
present satisfactory and efficient system.

Judge Campbell was a most active member of various gocie-
ties. lle filled the oflice of president of the Agricultural So-
ciety of the united Counties of Lincoln and Welland, and sub-
sequently of the County of Lincoln for many years with rare
zeal and eciliciency. e was also president of the Ninara
Electoral Dirision Society, Horticultural Society, and Mechan-
ics Institute, which latter office he held almost trom its estab-
lishment sume 12 or 13 years ago. He was elected, last year,
president of the DProvincial Fruit-growers’ Association, a
Suciety particularly congenial to his favourite leisure pursuits,
for, as a florist and agriculturist, Judge Cempbell ranked
among the very foremost in the country. ‘The Provincial
Association alsu enrolled him among its most active and intel-
ligent direstory, and his death will cause a sad blank in the
meetings of that body.

Judre Camphell married the eldest daughter of the late Rer.
John Burns of Niagara, and sister of the present Mr. Justice
Burns. Ile leaves behind him a widow, and two sons, and
three daughters.

The health of the Judge had, many of his friends thought,
heen deelining for sume tine, still nothing w exeite apprehen-
sion. Ile had been confined to his huuse ssme days in con-
sequence of o severe cold, caught by sitting in hisoflice, in the
Court house, the room not been properly heated, “T'his how-
ever was not the immediate cause of his death, which was the
rupture of one of the arteries connected with the liver. Lhere
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is little doubt but that ancurism of the artery had been going
on fur some years, brought on probably by too much seden-
tary labor, and then at times taking exercise too violent fur
the system. On Wednesdny morning last ko thought he felt
somewhat better, and would breathe some fresh air, which he
was told he might do, hie went out of doors for a few minutes
and fell in the yard, ho was carried into the house, and died
in half an hour afterwards.

. As a Judge, the soundaess of his judgment, his rigid imrar-
tiality, and minute caro to arrive at a right decision, gained,
him the unbounded respect of the Bar, and the most implicit
confidenco of all clusses of suitors. His punctuality to all en-
gagzements and close attention to every minutice of his official
duty, was the themo of wonder and admiration. In all res-
pects the late Judge was o man such as Canada posseses few
equal, and the like of whom is not often found.

Upper Canada owes an immense debt of gratitude to him,
for the solid acquisition which it has made through him, in
the departments of horticulture and floriculture, which add
so much to the ¢njoyments and elegancics of human life—arts
which he cultivated with unwearted industry, devotion and
BUCCeSS,

His townsmen in Niagaras, will sadly miss his tall and
stately form along their streets, and none who knew him will
ever cease to revere his memory ; and recall his kind offices,
and constant goad will te his native town. Iis funeral took
place on Saturday, and was attended by an immense concourse
of people from all parts of the County. The members of the
Niagara Mechanics’ Institute attended in a body, also the
Niagara Fire Department, of which he used to Le an active
member, and many eyes unused to the melting mood, filled with
tears, when all that remained on carth of this good and noble
character was committed to its last resting place.

CIIANCERY.

The Rules of 23rd December, 1857, as to the terms for
examination of witnesses, and hearing of causes, have been
lately much altered. The new Rule of 26th December,
1859, which we subjoin, is now to be observed. It will be
noticed that Sandwich, Beantford, and Whitby, arc added
to the places formesly appointed for the examination of
witnesses. No wention is made of Niagara, though named
in the Rules of 1857. Whether it is to continue as a place
for the esamination of witnesses, orisintentionally dropped
we are not informed.

MONDAY 26Tz DECEMBER, 1859.

The following Terms are fized for the examination of wit-
nesses, at the undermentioned places, viz. :

Toronto. —The first Tuesday of February ; and the first
Tuesday of September.

Saxpwicn.—The third Tuesday of February; and the third
Tuesday of September.

Cratnayx.—The fourth Tuesday of February; and the fourth
Tuesday of September.

Loxpox.—The first 'Tuesday of March ; and the first Tnesday
of October.

Brastrorp.—The third Tuesday of March; and the second
Tuesday in October.

Hasiiton.~The fourt). Tunsday of March; and the third
T'uesday of Octoher

Barrie.—~The first Tuesday of April; and the fourth Tuesday
of October.

Gopericit. — The second Tuesday of April; and tho first
Tuesday of November.

Wintuv.—The third Tuesday of February; and the third
Tuesday of September.
Conovra.—The fourth Tuesday of February ; and the fourth
Tuesday of Septembeor.
Bevtevinie—The first Tuesdny of March; and the first
Tuesday of October.
Kivastox.—The third Tuesday of March; and the second
Tuesday of October. .
BrockvinLe.—The fourth Tuesday of March; and the third
Puesday of October.
O1rawa.—The first ‘Tuesday of April; and the fourth Tuesday
of Octobher.
Corywats.—The second Tuesday of April; and the first
Tuesday of November.
The following terms are fixed for the hearing of causes :
From the fourth Monday of April, to the Saturday of the
following week.
From the third Monday of November, to the Saturday of
the following weck.

THE UPPER CANADA LAW JOURNAL IN ENGLAND.

The Editor of the Solicitors’ Journal, London, England,
concludes an article, headed ¢ Tiegal Education in the Colo-
nies,” with the following tribute to ourselves:

“Weo are unwilling to conclude this article without men-
tioning that tke Upper Canada Law Journal, to which we are
indebted for anything we know on this subject, is a publica-
tion of great merit. The character of tho contributions to its
columns is & cheerful proof of the high intellectual culture of
the profession in that Province, and affords of itself, perhaps,
as good evidence of the beneficial results of the academic
training to which we have referred, as could possibly be ad-
duaced.”

Never unmindfal of the good opinion of others, we are
particularly obliged to our able contemporary, for the hand-
some, but, we think, too flattering manner in which he has
noticed our cfforts. In a Colony, compared with the Mother
Country, ‘thers are many difficultics in the way of success-
fully publishing a first class legal periodical. The chief dif-
ficulty is the want of a sufficient number of subseribers to
make the project remunerative. The next is the dearth of
competent men sufficiently at leisure to contribute to its
columns. Notwithstanding these and similar difficulties
which we need not notice, our efforts shall always be dirce-
ted towards maintaining the reputation which we appear to
have acquired among our London contemporaries.

COMMON LAW REPORTS.

Our thanks are as usual due to the obliging Reporters of
of the Courts of Queen’s Bench and Common Pleas. Owing
to their courtesy we are enabled in this number to publish
some important cases in advance of the regular series. The
Chamber - ¢s in this number are also unusually full. It
is our intenu.on to make them as correct and reliable as pos-
sible. In future the proofs of these cases will be corrected
by one of the Editors of this journal.
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DIVISION COURTS.
THE NINETY-FIRST CLAUSE.

'
|

In a late number of the Duily Culonist, we find the
subjoined remarks, pointed and decided, as becomes a
Ieading organ of public opinion.

When a well informed journal expresses an opinion, it
is entitled to great weight, and we gladly avail ourselves of ;
such valuable testimony in support of our own views.

“We are glad to sco the Law Journal come out boldly in |
defence of the 91st Clause. We have no sort of sympathy with
those people who place the personal feelings of the debtor above |
the just claims of the creditor, and we believe that the 9lst!
clause exercises a very wholesome influence over o class of |
debtors whose pockets could not well be reached by any other ,
equally lenient process. The facts given by the Journal in'!
support of its views are unanswerable, and ought to put an
end to any further agitation on the subject. Wo regard this
article as so important on all points that we shall give itin
full in a future issue. The Legislature has gone quite far
enough in the expression of sympathy with unfortunate deb- !
tors.  Let us have something now of the same fecling for
unforlunate creditors.”

OFFICERS AND SUITORS.

RemuxeraTiON TO CLERKS.
The article in our Iast number, referring to the enormous
income cnjoyed by some three or four Division Court

Clerks —an income out of all proportion to the labor!

required of them—has been noticed by onc of the leading

a deputy to do the work, and still lenving themselves o “and-
some income ? It would be far hetter to make the office an
honoerary oune in reality or clse to fix tho salary so that the

! responsible officer should be the working man also.

The Toronte Board of Trade have thought the subject
deserving of notice, and speak of it as a matter of notoriety
that some of the Clerks and Bailiffs are better paid than
the Judges, and they are of opinion that some change is
necessary.  To use their own words, they say—

“It is the opinion of your Council that it would be advan-
tageous to the public interest if the fees paid the oflicers of
our Cuurts wero reduced and funded and o fixed salary given
instead thercof.”

CLERKS’ ASSOCIATION.

We have reccived several letters on the subjeet of an
Association being formed in each county by the Division
Court Clerks, and regular yearly or haltiyearly meetings
being held for mutual improvement, and securing concert
of action. As we are not sure that these letters were
intended for publication, we do not feel at liberty to give
them. In our last number (referring to the Association in
the county of Simcoc), we expressed a faverable opinion of
the movement, and we contisue to think it would prove
beneficial in a variety of ways. Such associations exist in
most of the counties in Iingland, and work well.

At the meetings in cach county, one of the body might
+ be chosen as corresponding secretary, and one as a delegate
rto  the Division Court Clerks’ Society for Upper Canada;”
i for we see no reason why the movement should not end in
i such a society being formed, to meet once a year; and the

organs of public opinion in Toronto. The Colonist argues ; expense of delegates attending such a meeting would be

with us ou all points. We copy a portion of the article.
“A little cuquiry on the subject by the Legislature

would do no harm,” says the lditor. So say we,—and !

further, that we believe it would show a state of things|

calling for legislative remedy. In consequence of the |

recent depression in business transactions, it will be found
that the fee fund of last year will be far below that of pre- :

vious years ; that instead of there being a surplus over the

disbursements_required for the courts, there will be a defi-
ciency; and the overplus, atter paying officers fairly for!
their time, Iabor and res
this deficieney.

If any one doubts the fact that Clerks in cities are over-

paid, let him ascertain the number of suits entered for the

year, and, counting $1 60c. for cach suit (a fair average in
such divisions), see what the result will be, and satisfy
himsclf. The Colonist says:

“ As to Division Court clerks, we quite agree with the Law
Journal in the opinion, that those functionaries are n most
respectable, and intelligent body of men, and that their duties
are responsible and require to be discharged with great care
and diligence. ‘The fact, however, that some of them aro un-
der the present system, very much overpaid, is, we belicve,
equally incontrovertible, and a little exquiry into the subjeet
by the Legislature would do no harm. Derhaps, too, if the
enquiry were extended to the Sheriffs’ Offices it would be as
well. Wo have a very gocd opinion of the system which pre-
vails in many Government offices of duing business entirely
by deputy.  Why should Sheriffs, Registrars, or any other
officers receivo such a large salary as to be enabled to make

ponsibility, should go to make up !

very trifling, divided in just proportion between the Clerks
in cach county. But there is very little use in talkin
about a thing, the benefits of which are manifest. Let
Clerks in cach county act, and form an Association, and
 discuss the proposition of @ Society for Upper Canada.

It would require but a small outlay to have the proceed-
ings, including questions settled on discussion at the general
meeting, published in pamphlet form; but all these are
matters of detail. Againwe say, let Clerks act ; and so far
as lies in ug, we shall assist and foster the movement, and
' willingly open our columns to communications on the sub-
{ject. 1f the officers of Division Courts, now, desire to sub-
i mit a petition, or take any other atep as a body, the matter,
if done at all, must be undertaken by some one who, for the
time, takes charge of the movement,—a most unsatisfactory
plag, in cvery respect. With such societies as we refer
to in cxistence, intercommunication would be ecasy: the
opinion of all could be ascertained, and the whole body
could speak as onc man.

Tue Division Courrs’ AcT.

In the October number, speaking of the Consolidated
Statutes, we expressed ourselves that ¢ all officers of courts
of justice ought to be provided with the body of the law
which is to guide them;” and in particular referred to
Division Court officers; for, as we then said, we did not
see how the Government could avvid supplying the Divi-

their offices an entirely honorary one to themselves by paying
)

sion Court Consolidated Act, at least. We have now the
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satisfaction of being able to state, thut an order in Council .

has been passed for the supply of copies of the Division
Court Act to the Jurdyes, Clerks and Baityfs of the Courts,
and that they have been sent to the County Judges for dis-
tribution. It will be a very great couvenience, indeed, to
have an authorized copy of the Act, in pamphlet form;
and the attention to this matter is an additional proof that
the interests of the local Courts are not lost sight of by the
Attorney-General for Upper Canada.

CORRESPONDENCE.

Owex Souxp, November, 1859,
To the Fditors of the Law Journal.

Gextreey,—With you I think it likely, that Gosernment
will supply Clerks with & cony of the Consolidated Division
Court Act. And as the Legislature has not accorded to Bai-
liffy, a tariff of fees co.ymensurate with their paying for such
8 Law Library as they—to be efficient officers~—ought to have,
and ag thoy have many times greater need for a knowledge
of the law generally, than Clerks have, I do not seo that Guv-
erament—to be consistent—ean avoid supplying Bailiffs with
a copy of all Statutes affecting their duties.

"Tia true, you have provided for Baliffs having all the in-
formation contained in the JLww Journnl; but then, the
Journal, contnining as it dees, the Bailil’s Manual—rwhich
would be all the more valuable and complete, if it contaned a
full list of exemptions from seizure—together with the Divi-
sion Court Acts, does not contain all, or nearly all that it is
highly needful fur Bailiffs to know. For example, who would
suppose, from the all sufficient way in which *the Acts” and
‘‘the Manual” are spoken of, that it would be requisite for a
Bailiff to study *“ Militin Law,” in order to determine if an
old mare, found at a Farmer’s Barn, or running loose on the
road, is exempt from seizure? Yet such is the fuct, and the
like is the case with many other Acts.

Indeed, I do not believe that any lawyer could, without a
critical examination, announce a list of all the Statutes that
do not affect a Bailiff’s duties, and if such is the case, how
absurd to expect a correct discharge of those duties by such
moans as the existing remuneration—forbiding, as it does, the
purchase of such expensive tomes—is caleulated to retain ?

Io a circular accompanying the lastissue of the Law Journal,
I seo that the Consolidate Statutes are $7 50. If I attempt to
economise I must—I presume—at least order the following
‘‘codes.” ¢ The Acts relating to the administration of justice
in Upper Canada.”?  “ The Municipal Acts of Upper Canada.”
“The Acts relating to Bills of Exchange” “ The Acts
relating to Criminal Law of Upper Canada.” “The Militia
Acts,” and most likely some others, Here is $3 40, and
to this should be added, the cost of such works as I take,
* The Municipal Officer’s Reckoner ”” to be (for without great
care and assistance, the cuonversion of pounds, shillings, and
pence, into dollars and cents—now made necessary-—by per.
sons all their lives accustomed to the former only, will be
accompanied with many *aswful errors”). And then think
of the number of “services” at 4d. eacly, the *“seizares?”
and *“arrests” at 1s. Gd. each, and the number of miles at
2}d. per mile, to be travelled—through mud, in these back
Townships, of undefinable depth—to effect those duties, in
order to carn the alove unavoidably necessary books, and
then let it be said if in fairness the Guvernment should leave
Bailiffs to pay for them.

Yours truly,
Pavr Duny,
Bailiff of D. C., Co. of Grey.

[Wo bave omitted some words from Mr. Dunn’s letter,
erroneously imputing to us somo suggestions which we did

i . .
. not make. IHe certainly makes out a strong caso in favor of
" the class to which he belongs.—Eps. 1, J.]

Witox, Tth January, 1860.

1o the Editors of the Law Journal,

GestLEMEN,—The zeal and ability with which you have ad-
vocated many reforms in our laws, tending to the henefit of
the ernmunity, and the retention of others that a repeal of
wounld be injurious, prompts me to abandon a furegone con-
clusion, that [ would not take the trouble to make out another
return for the information of the Government and Legislature.

As I, with oll the other Division Court Clerks, was required
last year by the Goverment, to make out a laborious return
of 18 months’ proceedings, to which was added the time and
expense of going to the Judges Chambers with our books, for
the purpose of having it tested. And for which we received
no remuneration, Albeit, the Government pays liberally to
other persons for work done, cither directly, or in the shapo of
casual advantages.

1, therefore, in compliance with your repeated request, send
a return of proceedings taken under the celebrated 9lst elause
of the Division Court Act, in a furm as condensed as pussible:
viz., whole number of suits entered during 18 months ending
Ist July, 1839, 608; including, Judgment Summonses, 16;
aggregate amount for which same issued, $450 80 : paid on
sume, 5218 17; orders made, 11; withdrawn, 2; dismissed,
I; no subsequent nctivn taken, 3; indefinitely stayed, 3;
commitments issued, 2; returned paid, 1; veturned non est, 1;
committals, none,

I am satisfied that fully three quarters or more, of the
amount realized in this Court, under the effect of said clause,
would have been lost to the plaintiffs, had that clause of the
Act not been in operation. And having a very good knowledgo
of the working of that clause in the other Divisions, in these
counties, I entertain no fear that my assertion would nut
be muintained by the other Clerks, as anplicable to the whole
counties. I am also satisfied, that thera has been no case of
unjust oppression in these counties, ns the Judge very wisely,
and very justly, guards agaiost any oppressive measures being
taken advantage of under that clause; while at the same time,
he manifests an equal desire to protect parties seeking redress
under that clause, for their just claims. And I do not hesi-
tate to say, that the so called amendment of last session to the
91st clause, will be the means of greater oppression by tho
unnecessary accumulation of costs, than could or would have
been felt in these counties, under its original form. Iam not
charging the fault upon the party who moved that amendment,
but upon the parties by whom that amendment was passed.

I remain, yours truly,
11. Puvrrz, Clerk.

D. C. No. 11, U. Co. of Frontenac, Lennox. and Addington.

[Letters such as the above, fully corroberate the remarks
made by us on the 91st clruse, in vur last number of the Law
Journal. Were cach Division Court Clerk in Upper Canada,
to address us on the subject, we quite think that the result
would be much the samo. ‘The repeal of the 9lst clause by
the Legislature, would be n rash and imprudent step. The
abuses are more fancied thun real.—Eps. L. J.}

Owex Sounp, 16th January, 1860.
2o the Editors of the Law Journal :
GENTLEMEN,—I beg to state the following case, and, if pro-
ner and coavenient for you to do so, you will oblige me by
giving your opinion upon it, in the next issue of the Journal:
On the 28th October last, an execution was issued to me,
under which I the next day seized and advartised a_ferv stacks
of hay. At the time of sale (9th November following), a per-
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son present claimed two of the stucks as his property. Of
course I did not setl them. The iast stack the defendant forind
me to sell, alleging that it did not belong to him. I told the
company that with my eaderstanding of the statutes (see 13 &
14 Vie. eap. 63, sec, 102 16 Vie. cap. 177, sec. 75 and the
Conzolidated Aet, see. 175, [ could nut properly attend to the
unsupported elaim of the party against whum the executiun |
hind issued; but thatif any uther persun would elmim for him-
self, or if any persun, including even the defendant, would
claim as agent for the absent, smd to be claimant, I would
vegpect the claim. No one did so; and as the defendant’s |
statement appeared to me to be a fiction, I sold the hay. On |
the 12th instant, the said stack. or the value uf it (a very:
liberal sum), was, for the first time, by a third party, claimed |
from me. The hay grew where it was seized and so'd, on the |
defendant’s farm.  Yon will see that it was advertised for an |
ample length of timme, and no claim was made other than as|
above stated.
I should like your opinion on the case generally, but more |

I'take evidence upon anth,

shewn, ILis Lxcellency the Governor General of thix Province, by
order 1n Council, dnted on or ahout the ise of July, 1896, directed
to be issued, aud thereupon was issued, accotdiug to the statute
in such case made nud provuled. a commission umler the great
seal of this Province, directed to David Shank McQueen. Esquire,
James Ingersoll, Esguire, and George Washington Whitchend,
Exquire, the Commi-sioners therein named, direcung them, tho
said Commis<ioners, or a4 many of them as were therein empowered
to act, to cnquire into the finnncial and wmonctary atlaics of the
Municipal Council of the township of kast Nissouri, and all things
connected therewith, and tho =aid commisgioners were thereby,
and by torce of the statute in such ease made and provided, em-
powered to act in the exccution thercof, and had all such powers
vested in them as are by law vested 1n commissioners of cuquiry
appointed under the Act of the Parlinment of this Province, passed
in the ninth year of the reign of Her Majeuy Queen Victoris,
chapter thirty-eight, intituled, ¢ An Act to empower commissioncers
for enquiring into matters connected with the public buviness to
* and the said commissioners, or such of
them as were empowered te nct as aforesud, were by virtae of the

particularly, fivst, ns to whether the above would be a proper | =axl commission, and of the 2aid statute, empowered to summon
case to interplead in; and, secondly, if, when property has | sud require to come befure them any party or witnesses, and to
been seized, bearing such strong appearance of belunging to | require them to give evidence on onth, orally or in writing, and to
the party, has been duly advertised, nud then suld unclaimed, , Produce such ducuments and things as such comnussioners as

the officer enn be still held accvuntable to the claimant, It
seems to me that there is ni t & more impurtant puint connected
with a bailifi’s duties, and as such your opinion must be of the,
first consequence to us all.

Trasting that gour furmer invitations to be communicative,
will be my sufficient apolugy for truubling you.

I am your most obedient servant,
Pave Doxx.

[We think our correspondent right in declining toact on the
mere statement of the defendant,

There is nothing in the circumstunces of the case which!
would debar a bona fide owner of ** the last stack” from seek- |
ing a remedy against the bailiff, though they are such as to
raise a strong presumption that the defendant was in truth the
owner of the bay; and in any action brought by the claimant, !
or on an interpleaderissue, the burden of proof would be upon '
him, to shuw that the property was his.

The bailiff may at once sue out an interple der summons, if |
he consider it necessary for his safety to do so.—Fbps. L.J.] |

C. REPORTS.

QUEEN’S BENCIH.

Jerported Ly Curistoruer NopinsoN, Esq., Darrister-at-Law.
Tue Musiciearity or East Nissourr v. Horsexax, CARR AND
Jonxs.

Qummistion under 12 Tie . ch 81 e 1SU—Duly of resrr and crunaillors to facilh
:(;IM t;e ‘l:ll’ry—(zlzzllr;ulvng commissioners and Leeping baek evilonce— Action
orefor—-Judgmen %faull aganst one dsfendant—Right to call kim for the
othrrs—Damages. 4 4 4 7% i for ¢
In ao zetion azainst threo mombers of a mun sipal corporation. ono being the
reeve for combining to delay acd nhatruet the procecdinzs of commi-sirners ap-
{g{ntcd to enquire 1nto the affairs of tho township, uader 12 Vic., ch. 81, sec.

Held 1 That one defendant, who had suffered & judzment by default. contd not he
called as & withess on hehalfuf the others 2, That the yury wers properly tobd.
that 1t was the duty of defendauts and more e<pecially of the reove, to direct the
clerk to produce lefore the commizsoners his tooks. and ta factiitate the enquiry
3 Theroe beinz cvidence to oo to the jury to shew that the clerk had absented
himself anid kept bick the books, &e., 1 eotlashin with defendants, and that in
congequence thie costs of the commission. which otnerwise weull not have execed
ed £75 or £100, were incressed to £3.28, that £250 dama ges was not excessive.

T.hc first count of the declaration alleged ¢ that the defendants,
during the year 1836, were towaship councitlors for East Nisouri,
and then and during the time hercinnfter mentioned respectively
held, occupied and enjoyed the said offices, and upon the petition

o'f' one-third or up'w:xrds of the members of the municipal corpora-

tion of the township of East Nissouri, and sufficient causc being

wforexaid should deem requusite to the full investigation of the
matters into which they were so appointed to examine. And tho
xaid commissioners, in pursuance of their smd powery, did on
the said 1st day of July, 1836, meet and asscmble together to en-
quire tato the financivl and monetary affairs of such municipal
corporation and all things connected therewith, and dud then sum-
mou and require to come before them, the said commissioners, the
said detendants, as witnesses, to give evidence on oath, and to
produce certain documents which the said commissioners deemed
fequisite, and which were in fact requisite ¢o the full investigation
of the matters into which the said commissioners were appointed
to examine—that is to say, the as-cssment rolls ane the collectors’
rolls of the said township of East Nissouri, the minute books and
entries of the proceedings of the mectings of the said municipal
corporation, the resolutions, and by-laws of the said municipal
corporation, and the reccipts, vouchers, accounts, and other wri-
tings relating to the financial and monetary affairs of tho said
township and connected therewith, and which were required by tho
said commissioners in the said enquiry, And the defendants well
knowing the premises, but contriving and malicionsly intending to
obstruct, hinder and delay the said commissioners in the dischargo
of their duties, and in making the said enquiry, and to eause great
expense and damage to the plaintiffs, by reason of the expenses of
the said commissioners, and in and about the exccution of the eaid
commission, and to obstruct, hinder, and prevent the said commis-
stoners from obtaining the said evidence, and to obstruct, hinder
and delay the production of the gaid documents before the said
commissioners, the defendants on, to wit, the day and year last
aforesaid, wickedly and maliciously among themselses did conspire,
countrive, confedernte and agree together to obstruct, hinder and
delay the said commissioners as aforesaid in the discharge of their
duties as such commissioners, and in making the enid enquiry, and
to cause great expense and damage to the plaintifix, by increasing
the costs and expenses of tha said commission as aforesaid, and to
obstruct, hinder and prevent the said commissioners from obtaining
the said evidence, and ro obstruct, binlder and delay the production
of the said documents respectively before the said commissioners
as aforesaid, and to obstruct, hinder and prevent the said inquiry
into the financial and monetary affairs of the said municipality;
and the defendants maliciously contriving and intending as afore-
said, afterwards, and during the continuance of the said commis-
sion, and on the said 1st day of July, and on divers other duys and
times between that day and the st day of July, 1857, and in pur-
<uance of and according to the said conspiracy, combination, con-
federacy and agreement, and in order to cirry the same into effect,
did then, and on the said other days and times, refuse and neglect
to attend hefore the said commission as witnesses as aforesaid, and
ilid neglect and refuse to give evidence to the commissioners as
wforesard, anl did neglect and refuse to produce to the said com-
missi.ners the said documents respectively, although the said de-
fendants might, and could, and ought to have so attended and



8

p——— ——

LAW JOURNAL.

[JANUARY,

m———

given such evidence, and produced such documents respectively;
and did procure one Gregg Nealon, the clerk of the said munici-
pality, and who as such clerk had the custody and possession
thereof, to part with the possession and custody of the said docu-
ments, or a portion of them, to some person or persons to the plain-
tiffs unknown, or to the defendants, or some of them, or to conceal
himself, or to remove himself to some place to the said comwmissio~
ners unknown, for a long time, to Wit, for the space of six months,
to avoid being summoned or attending as a witness before the said
commissioners, and to avoid, obstruct, hinder, delay and prevent
the production of the said documents before the said commissioners
as aforesaid, and did otherwisc cause and procure the said docu-
ments to be concealed and kept concealed from said comnissioners
during the period aforesaid, whereby the enquiry of the said com-
missioners was obstructed, hindered, and delayed, and the plaintiffs
were in consequence made liable to pay & large sum of money, to
wit, the sum of £300, over and above what the plaintiffs would
otherwise have been compelled to pay, if it had not been for the
said acts and conduct of the defendants in pursuance of the said
combination, confederacy, conspiracy and agreement of the defen-
dants as aforesaid. And the plaintiffs say that the necessary
expense of executing the said commission, as provided by statute
in that behalf, would not have exceeded the sum of £50, except
for the unlawful and malicious acts, conduct, combination, confe-
_deracy, conspiracy, and agreement of the defendants as aforesaid ;
but in consequence and by means thereof, and of the premises, the
expenses of executing such commission of enquiry amounted to the
sum of £850, and the same were after the execution thereof, and
before the commencement of this suit, settled and allowed by the
Inspector-General of this Province for the time being, according to
the statute, at the sum of £850, being the sum of £300 more than
would otherwise have been incurred or allowed, and which said
sum the plaintiffs have paid to the said commissioners before the
commencement of this suit; and by means of the premises the
plaintiffs have been and are otherwise greatly prejudiced and
damnified.”

The second count was for money due and payable by defendants
to plaintiffs, and for money paid to the defendants’ use.

Begides demurring to the first count the defendants Horseman
and Carr pleaded thereto—1st. Not guilty. 2 That the commision
mentioned in the count was not issued upon the petition of one-
third or upwards of the members of the said corporation. 3. To
so much of the first count a8 charged that defendants did neglect
and refuse to give evidence to the commissioners, and neglect and
refuse to produce documents, and to so much of the alleged con-
spiracy, combination, confederacy, and agreement, as relates
thereto, that the defendants did, within a reasonable time, and as
soon a8 they could do the same after they were required by the
commigsioners, attend before them, and did give evidence and pro-
duce documents. 4. That the commissioners bad no power to
summon the defendants, or call for the production of books. 6.
That the sum of £350 was not settled or allowed by the Inspector-
General, as alleged. Issue joined thereon.

Plea to the second count—Not indebted.

The defendant Johns suffered judgment by default.

At theltrial at Woodstock, before Robinson, C. J., it was proved
that more than one-third of the ratepayers of the township, mem-
bers of t.he corporation, had petitioned the Governor to issue a
commission of enquiry, under the provisions of the 181st section of
12 Vic., ch. 81 and that on the 12th of June, 1856, & commission
of inquiry was issued, directed to the judge of the county court
and twoother gentlemen, commanding them to makediligentenquiry
and investigation into all and singular the financial and monentary
affairs of the corporation, a.nd. all things connected therewith,
giving such power and jurisdiction as shall and may be necessary
to earry into effect the objects of the commission, and which under
the act may be given; the report to be made within six months.
Full power and authority was given by the commission to the com-
missioners, for the better discovery of the truth, to call before
them, as well the head of the corporation, as such and 8o many of
the members, officers, clerks and servants thereof, as also such
other persons engaged or in any wise employed in or about the
said corporation, or the affairs thereof, as well as all other persons
whom the commissioners might judge necessary ; and for the pur-

pose of such enquiry full power and authority to administer oaths
and afirmations, and to cause the head of the corporation and all
others to produce upen cath all charters, records, deeds, muni-
ments, statutes, rules, or ordinances, books, documents aceounts,
papers or other writings of what nature or kind soever belonging
to the corporation.

A second commission issued on the 12th of November, 1858, ex-
tending the time for the commissioners to report for three months
from the 10th of December, 1856.

A third commission issued on the 9th of March, 1857, exten-
ding the time still further for two months from the 10th of March.
The commissioners made their report on the 6th of May, 1857.

The amount of the expenses of the commission, as audited and
allowed by the Inspector-General of the province, was £328 6s 1d.,
and this was paid from the corporation funds by the treasurer of
the township.

A number of witnesses were examined to establish that the de-
fendants impeded the investigation of the commissioners by the
nen-production of books and papers which were required, though
it appeared that the defendants themselves did attend the meeting,
and gave evidence : that they put off from meeting to meeting
giving such information as was sought at their hands, and that the
clerk, who was under their influence, withdrew himself to another
part of the country, where he could not be found, and thus preven-
ted the commissioners from obtaining the minute-book of the pro-
ceedings of the council, and other books, papers, and information :
that the three defendants systematically acted together in all mat-
ters of the affairs of the township, without allowing the other two
councillors to have any voice whatever, during the year 1836.
Two of the commissioners were examined, who testified that if the
defendants had promptly afforded them the information required
they could have completed the investigation in a week or so, and
that the whole expenses of the commission would not in such case
have exceeded £75 or £100, instead of £328 6s. 1d. which it
amounted to.

Under the second count, the plaintiffs proved that on the 16th
of January, 1857, the day before these defendants would retire
from the office of councillors, the defendant Horseman drew an
order on the treasurer for £10 10s. in favour of Gregg Nealon, or
bearer, for services as township clerk in 1856, and that order was
indorsed ¢ pro Gregg Nealon, Dennis Horseman.” This order was
produced to the treasurer on the 17th of January, and paid to Carr
in Horseman’s presence. The clerk, Nealon, was then absent, snd
had not beea in the township for some months, and at that time
he had township moneys in his hands not accounted for. (See
Municipality of East Nissouri v. Horseman, 16 U. C. Q. B. b76.)

On the part of the defendants, witnesses were examined to prove
their attending the commissioners and giving evidence, and their
willingness and readiness to afford the commissioners information.
After closing their other evidence, they offered Johns, against
whom there was judgment by defanlt, as a witness on their behalf.
The Chief Justice rejected him as not competent, for though not
a party to the issue being tried, yet he was a party to the record,
and damages were being assessed against him at the same time.

The Chief Justice remarked to the jury, that the action was of
a special and unusual character, and should not be supported ex-
cept upon clear and satisfactory evidence of misconduct on the
part of the defendants. - That they need not necessarily find both
guilty, but might separate them. That as to the defendant Horse-
man, who was reeve, though he could not be expected to take the
books and papers, which properly were in the custody of the clerk,
out of such custody, and bring them himself to the commissioners,
yet it was his duty, as head of the corporation, to have directed
the clerk to produce them to the commissioners, and it was incum-
bent upon him to facilitate the means of enquiry. That if he or
the other defendants, on the other hand, concluded with the clerk
to keep back the papers and documents, that would clearly be
positive misconduct. If the jury found there was such misconduct
in both or either of the defendants, then the enquiry would farther
be what damage the corporation had sustained thereby. That
must be measured by the conduct of the defendants, and how far
and to what extent they had obstructed the inquiry of the com-
missioners, and what expenses this had caused in the investigation
which had been paid from township funds.
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The Jury gave a verdict for the plaintif for £250. |

Beard obtmned a rule nesi for o new tinl—1. On the law and,
evidence. 2. For misdirection, in ruling that there was any evi- |
dence to go to the jury, and that the dufendants, wete buund ns
councillors to have produced before the commissioners the buoks
of the township, the same not having heen proved to have been in ;
in thei pussession. 3. For the improper rejection of the evidence !
of Julms. 4. For excesvive damages.—Ile cited Ansten v, Wal-
wird, Cro. Eliz. 860 ; Thorpe . Lurber, 8 C. B, 0id ;5 Haddrick
v, Heslop, 12Q B, 2845 Amey v. Lwny, 9 East 476,

D. G. Mdier and Anderson shewed cause

McLuay, J.—On examination of all the evidence, T canuot say
that the first objection is well founded. I do not think the verdict
contrary to luw, for the law will undoubtedly warrant such a ver-
dict on sufficient evidence; and as to the evidence, I must say 1
think it very strong against the defendants, and shows that they
were endeavouring to escape from nn enquiry which was caleulated
to bring out aguinst them very gro~s and frandulent acts of mis-
conduct while placed in the position of councillors and guardians
of the interests ot their township. It is not perhaps surprising
that they should try to avoid such an expocure as touk place before
the commissioners, Fatif in their efforts to prevent their misconduct
from bheing kuowr they caused to the township, which it was their
duty to protect, a loss and expenditure of maney to & large amount,
they ought not to complain if they are held responsible for the con-
sequences of their acts.  1lad they heen conscious that their con-
duct as members of the municipal couneil was upright and honest,
a sense of justice to themsclves <hould have induced them to court |
and encomrage enquiry ; but the reverse, as apoears by the evi-
dence, appears tv have been the case.  The books and papers of
the corporation, which were necessary to the proper investigntion ,
of th2 financial affairs of the tewn<lip, were not produced, on the |
pretence that they were in the possession of a cletk who was con- |
veniently absent at the time, but feom the evidence there is every
reason to believe that they were within the reach and control of |
the defendants.  The clerk of the council, in whese possession the
documents were said to be, was also a clerk of Johns one of the !
defendunts, and after his alleged departure, and while another
person was acting as clerk, a «um of upwards of £10 was granted
to himn by the defendants for alleged services in 1854, the defen-
dant llorseman first signing the order on the treasurer in his char-
n::tclr as reeve, and then endorsing it as agent for Nealon, the
clevk.

The jury. after hearing all the evidence, were satisfied that if |
there were documents or books in the hands of Nealon they were
there by the consent and de~ire of the d»fendants, and could he !
produced by them at any time, if they desired to do go, and I
certainly think the cvidence leads strongly to that conclusion. If'
the charge to the jury on that point had been even stronger than
it appears to have been, 1t would still not be subject to be regar-
ded as misdirection.

A3 to the rejection of one of the defendants, Johus, as a witness |
for liis co-defendunts, it appears to me to have ueen strictly cor- |
rect.  He would have been a competent witness for the plaintiff, '
and 50 would ¢ither of the defendants; but he could not be called
for the defendants while hie as well as they were interested in re- '
ducing the amonnt of damage< or preventing any from being, re-
covered.  In giviug evidence for the others he would, in fact, be '
giving cvidence for himself. I think, therefore, he was not a com- .
petent witness for them, his name as a party being stilt on the ve-,
cord and he being equally interested in the result with the other |
deferdents, so far as the damages were conceraed .

Tire damages nre certainly large, Mut then it appenrs that had,
it not been for the ohutructions and delays caused by the defen-

" tion.

jexcessive.  They were at liberty to allow what would replace the

money expended i consequence of the defendants’ misconduct,
and it envnut, 1 think, be tmrly alleged that they have done more.

On all the groumds urged tor a new trnal 1 think tho detendants
wwst fd, amd that thew rule murt be discharged.

Brass, J,—"This cave has already been before the court upon
demurrer, and the declaration is fully set out in 16 U C. Q.B. 8356.

1. \s to the rejection of the defendant Jolms, against whom
there was a judgment by detault. The veuue in this case isin the
usunl form zfter a judgment by default and judgment for planadt
ou demurrer—namely, that it s convenient and uecessury that
there Le but one taxation of damages m this suit, therefore let the
giving of judgment against the detendants Horseman and Carr be
Le suspended until the tiial of the i=sues they have put upon the
1ecord 5 and as well to try those dzsues as 1o assess the damages
on occasion whereof Horseman aud Care had put themselves upon
the judgment of the court, as to enyuite against Johns what damages
the plaintifls have sustained, let the jary come, &e¢. Webad n
simi‘iar question to this o few terms ago in an action of assumpsit,
in which it was held that one defendant who had suffered judgment
by default could nut be examined as a witness on behalt of a co-
defendant on issues raised by hiwsell.  This case is an action
of tort, aml the ease of Lhorpe v, Barber, (5 C. B, 675) shews that
in such cases the defendant, still being a party to the record, and
interested in the question of damages, is not 2 competent wituness
for his co-defendant upon the trial of issues raised aguinst hamu,

" Great pains were taken in that case to resiew and cousider the

contlicting decisions which had previously prevailed upon the ques-
In the same year the question was broaght before the
Queen's Bench, but there it was whether in 8 smuliar case the
plaintiff could call as a witness for him in suck an action a defen-

. dant who hail suffered judgment by default, and after reviewing

the authorities it it was hekd the plaintiff might do so.  The court
uphcld the doctrine laid down in Thorpe v. Barber (Hladdricl:
v. Heslap, 12.Q. B. 267). The two cases, therctore, establish the
minciple, and the destinetion between the plaintft and the defen-
dant calling such a witness,

The defendants counsel eadeavoured to draw a distinction in the
present case, that the damages might and ought to Le assessed
against the defendant Johns separately from the others, aund that
would have the effect of rendering him a competent witness for the
others, and he relicd upon some old cases on the subject of sever-
ing the damages to  establish this proposition. The argumnent
scems specious, but when examised will not bear the Light.  The
dectaration charges these defemliuts with conspiring, combining,
confederating, and agreeing tugether to obstrues, hinder, aud delay
the commissioners in the discharge of their duties w making the
cnquiry, and to causc great expense and Jamage to the pluntiffs
by increasing thie costs and espenses of the commission, and to
preveut the commissiouers from obtaining the evidence. The de-
fendant who has suffered judgment by default has thus admitted
all that is cbarged, and adwits hiz complicity with the others. The
point was much discussed in JAdl and another v. Govdchild (5
Burr. 27903, and the doctrine iaid down by Lord Mansfield in give
ing the judgment of the conrt ix, that where n joint trespas is sta-
ted, and the jury find two or more defendants of that juint trespass,
they caunot sever the damages against cach.  In Solin v, Lonyg
{1 Wils. 30), where one of two defendants allowed judgment by
default, it was held the jury must assess the same unount of dam-
ages against him that they gave against the other.

There was, in my opinion, ne misdirection to the jury inrecpect
ot the evidence. It was proved sufficiently clear. beyond ail doubt
that if the defendants had promptly afforded the comnussioners
the infermation required, they would have been enpabled to have

dants, the costs of the commission would not have excecded £33 , completed their report in some cight or ten days, at an expense

or L1UN, but that in consequence of their conduct the expense,
actually paid amounted to £328 6e. 1d.

of same £75 or £100.  The jury werc not told that it was the duty

If the jury taok the £75  of the defendants to take the books, papers and dacnments out of

as the probable amaunt of casts, if all inforiation harl heen readily | the custody of the clerk, and produce them to the commssioners,

afforded, then their verdict of £250 wanh) searcely reimburse the !
plamtifis for the extra cocts oceasioned by the defendante, sa that !

bt were told that the defendant Tiorseman ax the head of the cor-
poration, and the other defendants ay councillors, had a right to

the verdict cannot by any means he cansidered excessive; Wt if | direct the clerk to obey in farnizking that information, and it was
L1010, the lavger ~um mentioned, were taken a< the probable cost their duty to give such directions.  There ean be 1o question bt
of the commission. and the jury taok into consideratien the interest | that such wastheir duty.  The clerk, it appears, got out of the
on the actual sum paid out, the verdict could hardly be said to be'! way, and it was a question for the jary to say whether that pro-
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ceeded from the connivance and collusion with the defendunts to - fault defendant agreed to pay plaintiff £4 per week, as rent or

trustrate the means of enquiry.

active act of obstruction to the commissioners, a8 well as pacsive { formed after the 1st September, 1854

I it were so, then there was an ! compencation for each week the suid ngreeinent remained unper-

Averment that defendant

acts by their not dving what was thewr obvious duty to do under { d:d not complete and fimsh the work on or before the 1st Septem-

the circumstances. It appears the commissioners did not rely
epon the defendants producing the books, &c., but took steps to
summon the clerk, who, atter being summoned, bad communica-
tions with defendant Carr, and then the cletk informed the officer
summoning him that Carr would produce the boeks to the commis-
sioners. It was proved that something like a book, which was
suppused to be the-minute book ot the council, was conceated by
Carr under his coat when he appeared before the commissioners,
but he did not produce it.  The defendant< made a show of com-
plying with the requirements of the commissioners, by causing
the clerk to send a quantity of papers and documents to the com-
missioners; but when they wete examined they were found to
bave nothing whatever to do with the erquiry the commissioners
were to make.  In point of lnw the uction was held to be sustain-
able by the determination of the demuryer, and all that remained
after that was to see that the ficts stated in the declaration were
su~tainet by the evidence. 1 think it impossible to read the evi-
dence, and uot see that the corporation had abundant reason to
complain of the conduct of the defendants, and that it sustaired a
right of action aguinst them fur putting the corporation to extra
awl unnecessary expenmse.  If the corporation should be put to
extraordinary expenses in consequcnces of those who are chosen
to be their guardians falling into an error in the discharge ot thewr
duty, or such duty be conscientionsly discharged at a greater ex-
pense than some might consider right, of course no action can be
maintained by the corporation to be reimbursed.  In this case the
defendants were charged with misconduct in the management of
the finaucial and monetary affairs of the township, and they kuew
that the investigation which was being proceeded with was to as-
certain whethier snch misconduct coull be estabhished or not.
Not only cvery principte of duty as guardians of this corporation
should have prompted them to be ready and active in vendering
their assistance to the commissionevs, but the dictates of their owan
consciences as honest men, irrespective of office, should have actu-
ated them in being willing to repel with indignation the charges
made against them if there were no trath in them, and it should
hase been their dewire to urge on the enquiry as fast and as speedily
as possible. Instead, however, of doing sv, the evidence but too
plainly establishes, not ouly the sbsence of desire to facilitate the
enquiry, but absolutely an obstraction to the proceedings of the
commissioners.  And not content with that, the very day before
they go out of office they pay that same clerk, or rather pay them-
selves in his nanie, a sum of money, at a time when he had left
that part of the couutry, as ws wmust infer, for no other inference
can really be drasn, to avoid an examiration before the commis-
sioners, and at a time, too, when he had moneys in bis hands
belonging to the township unaccounted for. With respect to the
damages being excessive, when the facts are laoked at, and we see
that the cxpenses of the commission were £328 fiv. 1d, and the
jury have reimbursed the corporation to the extent of 250, it is

quite impossble to say the defendants have any 1ight, either legal |

or moral, to cempiawm.
Rule discharged.

COMMON PLEAS.
ROBERT GASRIN ¥. WILLIAM WALES.
{Reported by . C. Joxgs, Esq, Rarrister-at-Law, Reporter to the Court.)
Building Contract—Regulated Damages—Penally.

Held under the facts of thic exea, 1 that there was a cutenant on the part of the
defendant 10 pay £3 ver week {or g0 leng as hils contract should remaln unper-
formed after the Qav limited, 2. That an aectlon wonld lieat the sult of the
plaintifl, to fecaver thic sumn from the defendant. 3 That the £3 per week is
0 Lo regarded as liquidated damages, and 1ot asa penslty,

(Trinity Term, 23 Vie)
Declaration that defendant, by deed, in consideration of £795,
to be paid him by plaintiff, agreed to do the cxcavations, and ma-
son and plasterer's work nccessary for building a dwelling house
for p'ainufl, in a substantial aud workmanlike manner, according
to cerinin plany and gpecifications, on or before 1st September,

1851, when defendaut was to give plaintiff possession, and in de-

|
|

ber, 1834, und that plaintiff did not receive possession until tho
1st Mmch, 1835, bemng 24 weeks ; nor did defeudant pay plainuiff
£fper ek for the smd 24 weeks, or any of them.

Preas —1. Non est facrum. 2. That defendaut did fulfil his a-

greement. 3 That he did not finish the work hy the 1st Septem-
ber, 1834, by the leave and license of the plaintitt. 4. Thnt plauin-

tiff did not perform and did not pay the £795, according to the
tenor and eftect of the deed. 5. Puyment of £1 per week for 20
weeks. 6. That after the breach and before the commencement
of this suit—in a final scttlement of accounts between plaintiff
aud defendant—plaintff was indebted to defendant in 5100, and
in consideration that defendant had agreed to give plaintff three
months for the pnyment thereof, plamtift agreed to waive all claim
for damages by reasou of the brexch. 7. That by the deed it is
provided that the £4 per week should be duducted trom the last
payment to be made by plaintiff, and that defendant, after the
making of the deed, and in pursuance of the terns of the contract
finished the whole of the work by him to be finished, and lh:\lufl‘cr
completion, defendant delivered the work to plaintiff in full satis-
faction, discharge and performance of the contract by -lefoudn{nt,
and plaiotiff accepted the samc in full satisfuction, &c ; and plain-
uff therenpon, after such acceptance, paid defendant the full a-
mount of the last payment which was to be made by hiw to de-
fendant, in pursuance of the contract.  Jssue was taken ou theso
pleas.

The trial was hd at Kingston, in May, 1859, before Burns, J.
The contract dated 14th February, 1354, made between phintifi of
the first pas ¢, defendunt of the second part, and W. )i, as surety, for
defendantof the third past, was put in and proved. By it, defend-
antagreed to do the cxeavations, nasons and plasterer’s work neces-
sary tor building a dwelting house for plaintiff, on aletin the Cuy
of Kingston, belonging to the plaintif, in a good, substautial and
workmaunlike style, in accordance with and agreeable to the plans
and specificntions thereto apnexed, and signed and sealed by plain-
tiff and defendant. The plaintiff covenanted to pay defendant
£795 in manner stated.  And for the fa thful performance by de-
fendant, according to the plans and gpecifications, the surety cov-
enanted with plaintiff that defendant should keep the covenants
and agreements therein on his part to be kept, and should do tho
work in every respect as contained in tho said plans and specifi-
cations.

At the cnd of the specifications were added—¢¢ CoxniTIONS. —
The whole of the before specified works, together with any other
not herein specificd, which might be necessary 1o complete thoen-
tire building agreeable to the truc intent and meaning of the plans or
the architect’s explanationsand working drawings, to be hereafter
furnished, shall be done by the contractor in a perfectly sound,
clean, and workmaunlihe manner, to the entire satisfauction of the ar-
chitect ; and the contractor shall provide all and every deseription
of iabor, and materials of the best quality of their respective kinds.
sufficicnt for the full completion ol his contract.  Should any por-
tion of the work be Jdune contrary to plans or divections, the same
shall be altered without delay, and made in accordance withdraw-
ings or explanations, and the expease of such alterations to be
borne by the contractor.” There were several other conditions as
10 alterations of tho plap, authority of the superintendent over
workmen or materials, extra work, &c¢., &c., not material to be
sct forth. Then followed,—** The work to be progressed with as
fast as practicable and no delay cnused to the carpenters; and
the entire buildings, including feance, walls, finizhied, and the prem-
iscs cleared and levclled off, and undisturbed possession given
thereof on or hefore the 18t day of September next easuing, and in
default thereof you shall pay o rental for excess of time over and
above the st day of Septemher next, at the rate of £4 ¢y, per
week—the amount of such rent to be deducted from yourlast puy-
ment on the contract. The contractor to find gaod and sufficient
surety to bo bound with himself in the <um of £200cy., for the
due performance of his contract.”  * In witness whereof we have
herety set our hands and ecals this 14th February, 1833, Signed
and sealed by pleintiff and defendant,
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The plamttf gave evidence shewiug that the work specified wag
not finished until long after the 18t September, 1851—npot till the
Spring, the latter part ot April, 1855. About Christmas, 1834,
the plaintiff told the carpenter, who was engaged to do that por-
tion of the work, that he need not hurry, for he (plaintiff) would
not put his family in it. The architect, who superintended it,
swore that the defendant could heve completed his work by
the 1st Scprember, if he had put on men enough.  The defendant’s
counsel objected—that the cuntract was a jowt contract and not
several, and that as defendunt did at last cumplete the work, the
presumption was, that the £4 per week was deducted by the plain-
4T ont of his last payment, and that the dumnges were not fixed.
The learned judge overruled the objectivns  The defendaut gave
evidence that plaintff had said to 1 man employed by the carpen-
ter, 10 reference to the work, that he did not care about his house
bemng fimshed till he came back from England, but that plaintig
did uot go to England with the idea that the bouse was to be de-
layed till lus return.  The learned judge reserved leave to the de-
fendant to movo on his objections it the Court should think thero
was anything w them, and that the damages were not liguidated,
and the jury found for plaintdl damages, £U06.

In Easter term, Richards, Q C, obtamed 2 rule msi for & new
trial, on the ground the verdict was against evidence; that there
was no right to sue for the penalty, but that the plaiutiff 's remedy
was limited to deducting the £1 per week from the Jast payment
accruing to defendant on the contract, aud that thoe damages were
not liquidated by the contract, or for nou-suit upon the leave re-
served.

Read, Q. C., shewed causc in Trinity term.  The contract was
the several contracts of the defendant. [Richards gave this up,
as also the objection, that it was to be presumed the plaintiff Lud
deducted the £4 per week from the last payment.]  The damages
are clearly liquidated  Denton v. Richmond, 1 C. & Mee. 734, io
which Vaughan, B. refers to Astley v. Weldon, 2B & P. 350; Sirch
v. Stevenson, 3 Tauut. 469 It bas been asked where was the a-
greement to pay £4 per week?  Itistrue, it is notin the articles
of agreement, but it is in the specifications annexed to the agree-
ment, which though drawn up m January 7, 1854, as informution
to those who mnght desire to contract, must be treated as incor-
porated with the articles as part of what defendant had agreed to
do. e agreed to do a certain work by a ceitun day on plain-
tiff’s land; he was lawfully in possession of the land up to thatday
for the performance of the work, aund bic agreed, that it he contin-
ued in possession after that day to complete the work, he would
pay a rental for the land.  The contract and the whole of the spe-
cifications are to be read togethier, and there is ot least an imnplied
covenant to puy this rent. Earl of Skrewsbury, v. Gould, 2
B. & A 487; Duke of St. Albans v. Etlis, 16 East, 352 ; Sampson
v. Easterby, 9 B. & C., 505, affirmed in Exch. Ch. 6, Bing. 644;
Courtney v. Taylor, 6 M. & G., 851. Bull, N. I* 136.

Rirharde, Q. C, referred to the fact that the specification was

sealed by plaintiff and defendant, though uot by the swmety, on
the day the arncles were exccuted ; and were st the time ot the
cxecutivn of thuse articles, anuexed thereto—at least the articles
60 state.

The questions arvising are,—1. Whetber there is any covenant
on the part of defendaut to pay £4 per week, for so long as hiy
contract should 1emain unpertormed atter the 1st September, 1854,
2ndd. Whether, if s0, an action will be tor this sum ur whether thoe
plaintifl has no other remedy but to deduct it from the last pay-
ment—and 3rd. whether the £4 per week is to be regarded as s
penalty, or as liquidated damages.

1 do not feel any difficulty as to the last two questions. No
authority was cited to establish that the plaintiff can have no
remedy tor the £4 per week except to deduct it from the last sum
due to the defendant, Assuming for the moment the right to recover
the £4 per week; the caso of Fietcher v. Dyche, 2 T, R. 32 shews
that if the non-defendant had brought an action for the price of
the work—this stipulated sum migtt have Leen set-off.  But in
order to make it the subject of set-off, it must be a debt, and if a
debt it would be capable of being sct off—not merely against the
last payment accruing but against any other debt which the plain-
tif had a right to claum from the defendnnt. I do not regard this
expression used as cunfining the phintfl to this remedy, it is
rather to bie loaked on s the defendants assent ro s readly mode of
the plaintff obtaining the stipulated damage tor defendunt’s non-
performance. It might castly have happened that all that actually
remamned due to defendant, when the work was completed, would
be insufficient to pay for the quasi demurrage and it so according
to the defendants agrecment, the plaintiff would be without remedy
for the excess.

As to the question of liquidated damages the cases cited by Mr-
Read, establish the proposition contended for by him or the part
of the plaintiff.  Fletcher v. Dyche, aiready referred to, Heynolds
v. Bridge, 2 Jur. N. S. 1164, and Gimour v. Hail 10 U. C. Q. B,,
309, are all to the sume effect,

Tho first question is the only one, on which I fave felt a serious
donbt. Itwas put by Mr. Rend, on the foot of an implied covenant,
I am not prepared to bold that it can be sustained on that ground.
The rule as lnid down by Parke, B., in the Great Northern R. R.
Co., v. Harrison, 12 C. B, 576, is, that the whole of a specification
is not to be considered as incorporated with the deed or contract
but only so much of it as that deed refers to. lHere the quastion
is, whether the terms of the deed are suflicient to refer to, aud in-
clude the whole of the writing annexed, that partof it headed
«conditions” as well as that part which consists of what may more
properly and strictly be treated as specifications. 1 think this
must depend on the intention of the partics to be collected from
the two instruments, Lut more especially of course from the deed
contuining the defendants coverant.

Tt must be conceded that their so called specifications were pre-
pared some wecks before the contract was made 1n order no doubt to

drawn upin Jan 7, 1854, and the contract was uot execated un-, obtain tenders for the work, and thatin themis expressed not merely
til 14th February folowing.  The specification wag a mere propo- ; those things which are usually understood by the term specifica-

sal.

specifications annexed, and says nothing about paying rent, dam- | or was expected to subnut to and be bound to fuifil,

The contract is to do the work aceonding to the plaus and | tions, but also there of other terms andconditions which the contract-

If the term

ages, or penalty, if it is not slone by the day fixed ; therefore, the | specifications as used in the contract can be properly held to nean,
contract negatives the idea that this part of the propo-al was ac- all that is contained in the instrument annexed thereto, then tho

cepted.

But if this be binding on defendant as an agreement, it | covenant to do the mason work, &c., of the dwelhing housc, “*in

must be taken as an express contract, specifying also the mode of | accordance with and agreeably to the plans and specifications
payment, 1. e, Ly dedacting from the last amount the defendant | thercto annexed,” would include the pasment of the £4 per week

was entitled to 1eceive.

The fixing £4 per week i3 no morea part y as much as it would include any matter strictly falling within the

ot the contract than the fixing the mode of payment is, i e, by | more himited but usually accepicd meamng of the word speaifica-

deducting - and no action will lic s the partics have agreed upon
another remedy, which remedy the plaintiff waived by paying the
full balance due. He cannot change the nature of the contract by
his neglect to take advautage of the express tering.

Drarer, C. J. —During the argument, the aisi prius record and
the exhibits produced at the trial were not in Court, and the
learn-d Counsel argued under the disadvantage of not certainly
knowing their contents.  We have themn before us now, and find
that tho articles of agreement were cxecuted ou the 14th of Fee
braary, 1851, and that the speeifications, though purporting to be
drawn up in the month of January preceding, were signed and

tion, and the cuvenavt would be express, and not merely 1mphed.

The in<trument annexed is divided iuto two parts, specifications
and conditions. 1 all the *““conditions” are held to be excluded
from the covenaunt, upon the ground that they are not specifica-
tious, aud therefore are not referred to in the contract, then thero
is no cxpress covenant as to the workinanship being done to the
satisfaction of the architect, nor as to the quality of the materials,
nor as to many other things, which though wuder this heading of
condditions, of a character belonging to a specification of what the
contractor was to perform, or to submit to in the doing the work
itsolf, such as alterations of the plan, tho authority of the architect
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to objcct materials, wt the perfurmance of extra work., Noris there | the County of Eesex for Defendants’ arrest, and the writ of capias
any stipalation as to the terms when the contract is, on the part] with costs, and to diseharge defendunts trom custody, on the
of the defendant to be fuififfed.  Without importing these mto the | ground that the affidavit to hold to bail was insuflicient : innsmuch
contract, it wounld bie very imperfect und woubd not be what it is | as pluintiff had no cause of action to the amount of twenty-five
pluin'wns within the inteution of both pluintufl’ and defendant iulpounds, and the facts and circumstances to satisfy the judge
entering into it. that thore wasg good anid probable cause to believe the detendauts,
Buat 1f for the purpose of giving effect to what the parties cer- | unless furthwith apprebended, were about to leave Canada with
tainly intended, it is vecessary to give o more extended nieaning | intent to defraud Plaintift, were untrue,
to the word specifications annexed to the contract, then its com- | The aflidavit of the plaintiff, sworn to on the twenty-fourth of
mon acceptance wurrants, or in other words if we cannct but sce | October, 1859 upon which the judge of the courty court made
that such was the meaning in whicl it was used, and that it refers , an order that the defendants should he held 1o bail in the sum of
to.the instrument annexed in all its particulars, then can it be { two hundred and forty-fice dollarg, twenty-five cents, stated that
#aid, that while the time at which the work is to be completed is | (he defendants were indebted to him in that sum, upon a promis-
incjuded \\'ithjﬂ the defendants covenant, the condition to pay the | $OTy note, overdue, made by the defendants on’the twenty-first
£4per weckis not? 1 cumot h‘:‘l’ saying that in my "Pi‘"‘o" day of August, 1857, by which they promised to pay to the plain-
the clearly expresced meaning and intention of these paities is 10, i3 order the smd sum, twelve months after date, Without interest:
iuclude the whole. Not content with referring to the plans and spe- | that defendant, Leerand, four weeks before the date of the nffi-
cifications thereto annexed, as the guide for the performance of the y davit, told plumuﬂ'dmt he meant to go to France 1o get money,
work, they refer to the fact that the plaintiff and defendant have | axq pay his debts on his return; that plaintiff was informed that
signed and sealed them on the same day that the contract itself | yorning by one Gilbert Brisbois aud others, that both defendants
bears date, and the signing and sealing being at the fuot of all that , were pﬁ:purin" to leave Canada; that the family of the father
is annexed to the contract, shewsas I think thatby the term * speci- | of defendant,  Rabidon, of which he is s member, had gone
Jications” they included everything to which their hands and scals | o the State (',f ;\lichiga'n. and that on enquiry he W.:IS informed

were annexed, and which were annexed to the contract.

I think therefore on theso facts the case comes fully within
the principle of the eases of Great Northern Rulway v, Huarricen,
12, C. B. 576, and of Knight v. The Gravesend Watereworhs Com-
pany, 2 1L & N, 6.

Indeed I am not saticfied though J do not rest upon this, thatifa
count had been fiamed upon this annexed instrument alone, cxe-
cuted s it is, under the hands and <eals of the two paties, the
plaintiff would not have been entitled to recover upon it asimport-
ing a covenant in itself, distinct from the aitcles of agreement,
though relating to the same suhject matter. Or, it is open to consid-
eration, whether we might, not as regards the plaintff and defend-
ant look at both instraments as tagether making oue contract, in
which case the plaintitl's right to recover would be undeuniable.
This however i< only another form of stating the argument first re-
lied upon, a3 to the incorporation of the whole of the paper annexed.

The Court of Queens® Beneh have we understand during the pre-
sent term given judgment in an action hrouglt by this plaintff
against the surety tor tiic sume breach, that in net paying the £4
per week.  Poeusibly among other reasons why the surety should
not be held linble, it may have been considered that asregards him
the right of the plaintifl to retain from the Jast payment to be made
to the defendant, might be cousidered as one of the securities,
which the surety had a right to look for his protection, anl tuat
the surety had an cquitable if not & legal right to treat the fact
that the plaintiff made the payment in full, without deducting
the £1 per week on account of the non-completion of the contract
by the stipulated time, asabarto his enforcing the demand against
the surety, or the decizion may have tarued cutirely upon the
manner on which the right of action against the surety was pre-
sented upon the pleadinge.  However thismay be, 1 do not see any
sufficient ground on which we can hold that the plaintifl has not a
right to reever agninst the defendant. I think the defendant is
proved to have covenanted to complete the werk by the 1st day of
September next after the date of the contract, or tv pay £4 per
week for each week after that date that the work should be untin-
ished as liquidated damages.

In my opinion therefore thwe rule should be discharged.

Der Cur. Rale discharged.

CIHAMBERS.
DELISLE v. LLGRAND LT AL,

(Reported Ly Ronrwt A, HarRisow, Esq, Burrister-at-Law.)
Arresf—Cunge of actian—Intenfum o qut Caada—Setlang aswle,
Semble — A detendant arrested may dispute either the canse of action, or other
mattere which the pluntiff'c afidasil 1o arrest contains: but, unless in a very
clear case that the plaintiff bhad 1o causo of activn, the court will dechine to
tnterfere.

The attidarit of the plaintiff in this case wes sustajned as azmnst the obyections

taken to it
December, 1859,
This was summous to sct aside the order of the county judge of

both defendants weve to tollow the family, Legand being married
to a sister of Rabidon ; that he beheved the facts true, and that
unless defendants were arrested, be would lose his debt, it being
their desive, as he believed, to quit Cannda with intent to defraud
him of the debt.

The defendants both swore, they believed the action had heen

brought on & joint promissory wote given hy them to one Brussie,
3 J ¥ >

the phintiff and one Mornn being endorsers s sureties for
money lent to the defendants by Brussie: that they bad noioten-
tion of quitting the Province.  Rabiden <woie hie believed hig
atrest was o0 ced through ill-feeling on the part of the plaintiff,
and Legiand swne that he believed plainufl was merely acting as
agent for Brus<ic, as, the day after making his affidavit, the plaio-
uff asked him for seven dollars to pay Brussie the interest on the
note, as Brassie wanted the smne; that thiee months hefore, plain-
il had aconiesexd in his, Legrand, going to France,

Paul Rabidon, a brother of one of the defendants, sware to
his Delief that neither defendants meant to leave the Province.
The defendant, Charles Rubidon, and his brother made a second
aflidavit of & conversation with Brussie: that he held the note
mentioned in the defendants’ first aflidavit.

Gilbert Boisbois made an affidavit denying the truth of the state-
ment relative to him, contained in the plaintifl’s aflidavit ; that he
Lelieved the action was brought ou & promissory nute given by
the defendants to one Brussie, the same having been eadorsed by
plaintiff'; that he believed plaintiff was only acting as agent for
Jruseie, ns plaintiff told Lim after the atiest of the detcudants,
that bis furniture would be sold to pay that nuic to Brussie, unless
he did something to justify himsell.

In answer the plaintiff put in affdavits.  He swore that the
promiscory note in question was 1edeemed by hm before this
action was brought; that he was not acting as the agent of any
one in the matter; that before commencing the action, James
It ken, De la Forrest, and others intormed i, that detendants
were about to leave the Province.

Fmanuel Boisee swore that the note in question was endorsed
by the plaintff, and was in his hands, but that before the com-
mencement of this suit the plaictiff paid him the amount, and took
the note back.  Antoine P. Reaume swore that defendant, Rabi-
don, about a month ago, told him he was going to follow his family,
who were gone, or then immediately going to the United States.
James Revill swore; that about cighteen months ago, plainuff and
defendant, Legrand, gave him instractions to draw a chattel movt-
gage, to sccure to plantiff payment of a pramissory note, which
he believed to be the one in question; that he did prepave a chat-
tel mortgage, but Legrand did not execute it

James Harkin sware; that ahaut two weeks hefare the iscuing
of the eapiss, he hemd from vavious persons that defendants were
going away, aud told plaintiff of it.

Joum Williams made an affidavit to nearly the same eifect.



1860.] LAW JO

URNAL. 1

Felix A. Lafferty swore that about five weeks ago defendaut, !
Legrand, told him lie was going to France.

Joseph Do ln Forrest swore: that he lived five months with
defendant, Legrand, that during this time Legrand spoke fre-
quently of guing to France; but, at the same time, said plainly |
1t was not his intention to go to France, but to the United States
of Amcrica; that two months ago defendant, Legrand, said, that
as soon as he could collect money enough to go to the United
States, he would leave ¢ this wretched country ;™ that on two oc-
casions he sent deponent to colicet money, directing him to tell
parties to pay at once, as he was guing away to the Lnited States;
that Legrand promised deponent to write a letter to some personin
the State of Illinois, to ascertain if it would be a good place for n
French doctor, which deponent did and got the answer annexed
to his aflidavit; that it was understood between him and Legeand,
that as soon as the latter went to the United States he should
open a drug store, and that in time deponent should join him, to
he his apothecary ; that Legrand said if he would not take his
family at once, he would leave his wife with her brother, Paul
Rabidon, and afterwards send for her, and that long Lefore the
capias in this cause was taken out, he, deponent, infurmed plain-
tiff of the principal facts above stated,

Drarer, C. J.—Under the statate, 22 Vie., chap. 96 (1858) 8.2,
the plaintiff, in order to procurc a judges order must shew s

1. That he has = cause of action to the amount of twenty-five
pounds, or has sustained damage to that amount.

2. He must shew such facts and circumstances as shall satisfy
the judge that there is good and probable cause for believing that
such person, unless forthiwith apprebended, is about to quit Canada
with intent to defraud his creditors generaily, or the plaintiff in
particular.

As to the first point the plaintiff’s own affidavit states all that is
necessary to warrant the order to arrest.  The aflidavitsin support
of the defendant’s application throw considerable doubt on the
matter: but Boisec’s aflidavit, filed in reply on behalf of the plain-
tifl, sets the matter at rest, and fully establishes the plaintiff’s
right to sne.

According to the opinion of Coleridge, J. in Copeland v. Child, 17
Jur. 507, the if plaintifi*s affidavits were sufliciert in this respect,
the court would on such an apglication enquire so further, * for,”
as he observes, ¢ if aflidavits were received which go to the right
of the matter, there would be this inconvenience, o judge might,

by listening to the party who swears most stifily, come to onc\

decision, the jury on the trial might arrive at another.”
In Peyler v. Iislop, 1 Exch, 137, the Court of Exchequer es-

Fowvenr v. Pont Hoprg, Lisnsay Axp Bravenroes Rannosp Co.
(Iteported by C. E. Exusit, Egiq., M.A., Barniaterat-Law.)
Arbutratin—Lircess of Authorsty—hulrfiniteness of AwardeReference back to
dArbrator.

An avand mast Lo cortain, dofinite, and m accurdanie wWith the subiniscaon, .

A bascialine of Railway, or rathier arizht ot way over a Bailway, tran Boat o
reitul to be determined by srbitrators, and covenunts torun * at least one tramn
per das, wi It leavy (o ran nuvre, the maxitnum number ot tratus to by tixed by
addd arbitration,”

An anard fixing o rental ti be pud for enauring fonr teains a day instead of one,
is bad aud will be referred back or reconsideration,

Haearry, J.—By lease of 131h November, 1857, the applicant,
Fowler anid another agieed to build a Railway from Peterboroungh
to Millbrook. ‘The Purt Hope and Lindsay Company demised to
him the Railway, &e., &e., for a term of U949 years, at a rent of
85 per annum.  Fuwler covenanted to pay that rent, and ty finish
the Railway in working order within a speadied time, and that he
would during the time run at least one train for goods and passen-
gers cach way, each working duy over the whole line, and would
pay a rent or compensation for the use or right of runmuog one ov
more through trains from Peterboro’ (by Millbrook) to Purt Hope,
and vece versa, for goods aud passengers as therein provided; such
rent or compensation to be ascertained and paid weekly in advance
as therein after provided ; and it was declared and understond by
the parties, that Fowler should have the right to run through
trains from Peterborough (by Millbrook) to Lort Hope, and ecce
versa, over the line between Millbrook aud Port Hope at all times
day and night, upon payment of a rent or compensation thercfor,
to be fixed by arbitrators chesen in the usual way, once in cvery
three yearvs; and that the atbitrators shiould fix and determine the
maximum daily number of such through traing, nd the maximum
nwinber of curs and engines of which the same be composed re-
spectively.

After the making of the road, the pavties appeared to have had
other dealings as to rolling stock.  No guestion arises as to the
appeintiment of Mr. Shanly as referee.  That gentleman, after
hearing the partics, made his award dated 18th JMay, 18549,

The awnard recites a resolution of the Company of 1%th March.
1859, appointing Mr. Keefer arbitrator, to fix and determine the
amouut of compensation to be paid to the Company by the Lessee
for the usc of theroad fromhilbrook to Port lope, and the works
and premises ol the Company at the latter place, under the terms
of the Jease; and that the Lessee be required to name an arbitra-
tor: and that by another resolution of the Compauy of 14th April,
1859, he, Walter Shanley, was appuinted to arhitrate upon tho

| said matters referred to i the resolution of 1xth March, inctend

of Mr. Keefer, and which resolution was accepted in writinz by

pressed a1 contrary Opi"iOl{, Par‘kc. B, opscr?ing that the def‘-‘"_dﬂ"'- | Foster. Mr. Shanley proceeded to award, that the aunual rent to
was not precluded from dizputing at this stage of the proceedings, | be paid by the said J. Foster to the sad Company, &c., under the
cither the cause of action, or other matters which the plaintill's | terms of the lease referred to in the saul resulation, should he for

affidavits contain ; but he added, *“it must, however, be a very
clear case that the plaintiff had no cause of action, or we should
not interfere.”

In Jammers v. Hughe, 18 C. B. 52, the Court of Common Pleas
adopted the opinion expressed in the Court of Exchequer, aud
virtually overrnled that expressed by Coleridge, J.

Acting on this decision, I have considered the question, but'
have no doubt that the summons, so far as this part of the ques-
tion is concerned, must be discharged.

I have as little doubt on the other point.  The aflidavit of De la
Forrest fully sustains the plaintiff s affidavit, and atfords good ard
provable cause for believing that Legrand was about to leave the
Province, and that the plaintiff, before the issuing of the capias,
waa informed of the facts.

‘The cace is not so strong with regard to Rabidon : ut, taking !

all the facts and circumstances together, I do not think it right to
interfere.

The case of Graham v. Sandrinelli 16 M, & W. 191, caused me |
some doubt, but there, the plaintiff’s affidavit, on which the order |
to arrest was made, was not supported by aflidavits on shc\vingl
cause, and the defendants own affidavits that they were not about i
to leave the Provinge, are, Ithink, sufficientiy met; orindecd 1 think |
that they alone would not justify *he order prayed under avy cir- ]
cumstances.

Summons discharged.

the three years next ensusny the exceution of the award, S15,060
for each year, the szud rent to be paid by weekly payvments m ad-
vance, as in the said lease is mentioned and set torth ;=< And [

) o further award that the maximumn daily number of trains to be

run by the said John Fowler, in consideration of the above men-
tioned payments of 815,000, on the main hne ot the Port Hope,
Lindsay, and Beaverton Railway Company. from Port Hope to
Mulbrook, or vece versa, shall noi exceed fuur on each day, each
train of which said trains shall be drawn by onc engine, and shall
not to ex.¢ 1 18 cars in pumber.”  The award then proceeded to
direct, t at in consideration of such rent, Fowler should be enti-
tled to t) & use of the Station ground. tmne table, &c., at Portifope,
so far -.s required for the accommodation of his trains—he not un-
necessarily interfering with the business of the Company: and
further, that for such rent he might have the use of the sidings as
well as of the main line, and to the services of suitable men of the
Company, and to the platforms, &c,, aud that if Fowler found it
necessary to run more than the four trains per day between Port
iope and Millbrook, and vice versa, then, and in that case, he
would have the right to put on one or more additional, by first
giving notice to the Company, and paying an advance to them of
320 per day for each additional tramn, consisting ot but not exceed-
ing one engine and eighteen cars.

M. €. Cameron, on behaif of Mr. Fowler, obtained 2 rule
to shew the cause why the award should not be set aside
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agule, on the grounds, lst,—That it was uncertain and not final,
and did not pursue the submission in tlus, thut by the lease Fow-
ler was to pay a compensation for running one or more trang, and
the arbitrator did not Jdeterniine the compensation for runmng one
train, lut for running four, and jt was not certtun whether he|

“meant four trains back and forward, or two trmns each way, and t
hoe was to fix the maximum number of treins, and hedid not do so,
but gave a dizeretion to Fowler to run any number of trains, pay-
ing a certain rate per day for each triin over four; that the av-
bitrator had nothing to do with the working of the Ruilway, and
excemted bis anthority in awarding as to the use of sidings, &e.,
or why the award should not be remitted back to the arbitrator
for reconsideration, &c, &c.

Cameron, Q. C., and Galt, Q. C., shewed cause.

I do not consider that anything turns on the afidavits fled !
It is ncceseary to read together nil parts of the lease bcnring'
bearing upon Fowler’s use of the Company’s line to understand
clenrly the matter really submitted. As 1 understand the case,
Judgmng wholly from the lease, submission and award it appears
to be this: Fowler gets a lease at a nominsl rent of the Compa-
ny's corporate rights for a long period, and coutracts to make &
line of road from Peterborough to intersect the Company’s road at
Millbrook, and to make such portion for his profit, he being, in
fact, proprietor for the timo of that portion He bargaivs with
them to tun at least one train each way daily, between Peterbo-
rough and Port Hope. In doing so he would use, of course, that
part of the Compauny’s line between Millbrook and Port Hope ; to
make his portion profitable he would naturally require to use their
portion in conuexion ¢’ erewith, and they would naturglly expect
payment for such use of their portion. He therefore agrees to
pay them a rent or compensation for the use or right of rununing
one or wore through trains from Peterborough to Port Hope, and
vice versa, such rent to be ascertained as thereinafter provided.

So far we can understand their position.

He is bound to run at least one train each way daily, and itisto
be ascertained what hie is to pay therefor; and it is also contem-
plated to ascertamn what he is to pay for running moro than one
train cach way—as he may naturally desire to run more if' busi-
ness requires.  In o subsiquent part of the lease it is expressly
dectared that beis to have the right té¥un through trains between
Port Hope nud Millbrook, on paying o rent therefor, to be fixed
by arbitration, the arbitrators fixing the maximum daily number
of trains.

Tuere were therefore two things to be ascertained—Ist, The a-
mount which Fowler should pay werely for doing what his con-
tract compelled him to do, viz.: the running of at least one traun
cach way daily. It is obvious that he might not desire to run
more, and it might be a loss instead of a profit to do more. 2nd,
If he desired to avail hime<elf of the right conferred by his lease
of running any greater number of trains, then the arbitrator is to
fix the maximum of traing and the rent or compensation to be paid
therefor. It appears to me that it is one thirg to determine the

rent to be paid by Fowler for what he is bound to do under his
contract, and another thing, the amount to be paid should he avail
Inmself of the privilege allowed him of doing more,

Mr Shanley in b's awarid assesses $15,000 as the annual com-
pensation to be paid by Fowler under his lease, without saying for!
what it is to be paid.  Ie proceeds then to award that the waxi-|
mum number of trains to be ran by Fuwler, in consideration ot
such payment on the Company’s line from Port Hope to Millbrook, |
or mce rersa, shall not exceed four each day. o further gives
him the right of putting ou extra traius on giving a certuin notice
and paying $20 drily for each extra train.

As I read the award the right to ran four trains is expressly in‘
consideration of the %15,000; it seems conceded in argument,
antd is in accordince with commoun sense, that the wear and tear|
of a raitrond is naturally in proportivn to the amount of work, and |
that two traius each day would not do the same mjury that four
traing wou'd ; I think it just to assume that the arbitrator so un-
derstood it and ¢onsidered the $15,000 at the proper rent for the
right of runnhing any number up to four trmns. I think the Les-
see, Fowler, has the right tu have it clearly stated whatis the a-|
mount of rent that he must pay for running the number of tramns |

| which under his contract he is bound to run, and which number

he may not desire to excced.

I thiuk the award must bo referred back to the arbitrator for
reconsuderation on this head. 1 do not consider the other objec-
tions important  The time for making the award stands colarged
uptl 1at day of next year, with power to referee to enlarge agawn.

Order granted.

McIsnes v. MAckKLs.
Orders for Cu Sa— Apphication lalfli:cllarge sane—Induction to defraud—
ractice,

Qucere—~\When one julge on a statement of facts has granted an order for a Ca Ss
to fssue, can anuther Judge taking a different siew of the same facts, interfere
in tho tnutter without any new matter being shown?

The question whether auy debt {4 due or not will be entertuined cn an application
to dizchiarge an onder for a Cu Sa, but ualess a very case is wadv out the courtor
Judgo will not anturfero.

The wfidavit in support of an application for an order to hold to had «honld stato
the nawwe ol the parties intormant. but if 12 shew ficts sufllicicnt to attisfy
the unnd of the judge, thls is sullicient, it Suved nut copy the wurds of the

statute,
( September 3rd, 1552.)

The defendant had been arrested on a Ca Sz issued on the order
of Mr. Justice Burng, under 22 Vic., cap. 96.

The affidavit of plaintiff stated that defendant was indebted in
two hundred and twenty-four pounds, eighteen shillings and three
pence on u judgment. That five days before the day of affidavit,
defendant informed plaintitf that it was his inteution to leave Upper
Canada and to go to the Red River settlement by the way of Luke
Superior, and that he did not intend to be absent from Canadn for
o longer period than six months. That on the same day plaiouff
was informed and believed that deferdant did not intend to go to
the Red River settlement, but intended to go to New Caledonia
by way of New York. That the informaunt told plaintiff he had
seen a letter from defendant to a person in New York inquiring
for a ship sailing to the Isthmus of Panama and that he be-
licved defendant would sail in the ship *¢ Star of the West” from
New York to the Isthmus of Panama, on the twentieth day of the
month of Junc. That plaintiff believed that defendant intended
immediately to leave Upper Canada with intent to defraud, and
that the informant declined making an affidavit of the facts. That
pinintiff believed defeudant made the statement as to the Red
River to deceive and mislead his creditors, and that he had no in-
tention of returning to Upper Canada.

On the ninth of July Defendant obtained a summons from tho
Chief Justice of Upper Canada, to shew cause why he should not
be discharged from custody and the Buil Bond be cancelled on tho
ground that the aflidavit on which the order had been obtained did
not disclose the name of the party from whom tho plaintiff received
the information, that defendant was going to New Caledonia and
on grounds disclosed in affidavits and papers filed.

Defendant supported bis application by lis own affidavit setting
forth an account of his dealings with the plaintiff, that on Oth
June he had assigned certain collateral securities to ins creditors
for their claims that they were not all urpaid, that it was true he
was about starting for British Coluulia, vee New York and the
Isthmus of Paunawa, but that hisabsence was te be only six months,
that he was certainly to return within that time, that he was leav-
ving his wife and family behiad, that it was publicly known that
he was so going awar, that he had st first spoken of going by the
way of the Red River settlement, by the overland route, and
strongly denying all fraudulent designs.

Several other aflidavits were filed corroborating these statements.
The plaintiff filed vumerous affidavats in reply.

The summons was cnlarged from time to time, and was argued
on the twenty mnth August. The defendant produced further
affidavats 1 answer to those of the plaintiff, and both sides exhi-
tited great indu~try i producing counter affidavits each cliciting
sume new matter and gnvwered by the other side.  This was done
ny the consent of the parties, and resulted in praducing in alt thirty
six aflidavits, several deponents from time to time producing twe
or three answenng and rebutting charges.

Freeland for defendant, Sadlier for plaiotiff.
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HagarTy, J.—It 13 very much to be regretted that this unre- | ly in Australia. Campbell, C. J. sage,—* The Act requires that the
strawed license ot swearing bas been allowed in this case as the ! alidavit shall be such as to satisfy the judge, and it it stato fucts
resuit has been the placing on the files of thus count a vast mass of | sulhclc.nt to lead the Judgc to believe that the dclcn.!nnt, unless
slander and irrelevant vituperation, and parties secm to lmvp been , furthwith apprehiended will leave the country, ‘tlmt' i3 cnough.”
peruntted and encouraged to indulge in all surts of persunal ill feel- Sir J. Coleridge, ** 1t does not fullow that the aflidavit mast copy
g, and maugmiy, wholly beside the merits of the case and the, the words of the Statuto; all that is necessary is that it should

mrv—— —

points really at issue.

1t scems strange that the consideration . satisfy the judge that the contingency is at hand.”  Crompton, J.

of the jquestion whether & man in business in London was about to | It is left to the judge to decide whether lie i3 satisfied that the
abscond or not, should induce a large number of persons to work | defendant will leave the country unless forthwith apprehended.”

1adustriously to bincken and defame each other on oath. lfth.cir |
doing so had at all tended to elucidate the matterreally in question
it would be simply onc of the painful necessities of legal disputes. ,
When such abuse is indulged in on wholly irrelovant points it be \
comes intolerablo and deserving of severo reprobation. ,

On the argument Mr. Frecland for defendant, in addition to the .
ground sct forth 1n the summons contended that the defendant
ghould be discharged as the debt had been secured and was notin ;
fact due. And that the aflidavit to arrest only spoke of a depar- -
ture from Upper Canadn, instead of Canuda. e cited Tulbot v,
Buckley, 16 M. & W. 173, Gwens v. Spalding, 11 M. & W. 173, :
Chouate v. Stevens, Taylors’ Reports, U. C., 620., RBradenburg v.
Needham, 1 Dowl., P. C. 439, Baltman v. Dunn, 7 Dowl., 103,
Ross v. Balfour, 5, U. C. Q. 8. 683, Larchn v. Willan, 7 Dowl., P,
C. 11

First a9 to jurisdiction. Qur statute following the words of the
Englizh Act, 1 &2, Vic., cap. 110, allows the defendant to apply
to & Judge or to the Court in which the actien is hrought for an
order or vule for bis discharge, and thatcither judge or court may |
make absolute or dischiarge, such order or rule provided that the
order made by a judge may bo discharged or varied by the Court.

In Grakam v. Sandranelli, and Tulbot v. Buckley, 15 M. & W.
196, in pronouncing the judgment of the Court, Parke, B., says,
That the Judges were not agreed upon the question, whether if
the Judge eccondly applied to should differ from the first on the
same state of facts, he has power or right to order the previous
dizcharge as upon an appeal to the Court.  Although Baron
Parke speaks of *¢the same state of facts” in the case before the
Court, the second application was as here on new facts shewn by
affidavits of defendant and others, negativing an intention of leav-
ing England. Itis not necessary further to discuss the question i
of my jurisdiction in Chambers as 1 dispose of this case on my
view of the merits,

As to the dobt being due. It was at first thought that this
question could not be raised on motion, and Sir Joha Cole-
ridge, in Cupeland v. Chlld, 17 Jurist 566, so expressly decided.
It 13 clear however from Stammers v. Iughes, 18 C. B. 527, Pegler
v. Ihslop, 1 Ex. 437, that there i3 jurisdiction to try if a debt real-
ly exist. Mr. Justice Williams adds,—*¢I never for a moment
doubted that the question was an open one, but at the same time,
I have always said I would not take upon mysclf to try a question
which was at all doubtful.” Parke, B., says, «* It must be a very
clear case that the plaintiff had no cause of action or we should
not interfere.”

Now the case before me i3 anything buta clear case, and the de- |
feudant has by no means satisfied my mund that he has been held i
to bair for any amount not truly due. I therefuro pass to the |
other points taken.

The chief objection to the affidavit seems to be the omission to
give the name of plaintiff's infurmant.  Frum the remarks made
by Aldersoo, B., during the argument of Tuibot v. Buckley, it ap-
pears to be the opinion of that learncd Judge, that the iuformant
thould be named. The same view is strongly laid down by Parke,
B., in Gubbons v. Spalding, 11 M. & W, 173, but is somewhat qual-
ificd by the judgment in Arkenkeaim v. Colegrave, 13 M & W. 620,

I do not, howeser, consider this affidavit to fail on this ground.
The plaintiff swoars that defendant himself informed him that he
was guing to the Red River scttlement out of the jurisdiction, al-
though to return, as ho alleges, in six months. He adds to this,
that he was elsewhere informed that defendent was going to British
Columbia wie New York.

I think the information furnished by defendent cannot bo over-
louke lin judging of the sufficiency of the aftidavit. In Hargreaves
v. Hayes, 5 El. & B. 272, the plaintiff swore to have been informed
by defendant that hio was going with his family to reside permaneat-

. on to intevfere.

It is to be borno in mind that the Canadian Statute requires the
further proof of the departure with intent to defraud.

The technical objectiun as to the departure from * Upper Cana-
da” instead of ** Canada,” would have prevarled most probably in
the old affidavit, not stating facts as new required. I think that
the facts swoin toas tu Red River and British Columbia, aud other
places beyond the Province of Canada, may, in this case, be held
to cure the objection at this stage of the proceedings,

As to the general ground thut defendant now shews facts to
prove that be did not contemplate such a departure as wouid have
warranted lus being ariested, 1 do not consider that I am called
The facts of the case are very peculiur. The
defendant was confessedly in great pecuniary difficulty, aud about
to depart for a very remote part of the world, involving even
on lus own showing, an absence of six months, and possibly for
a longer period. It would, of course, be wholly in his own op-
tion whether to return to Canada or not.

[ abstain from any mention as to the impression on my mind as
to Lis intentivns, especially us it is stated that an action is pend-
g for malicivus arrest. It is suflicient for me to say that I do
consider it to be a case in which, assuming that I have jurisdic-
tion, I am by law required to discharge the defendant trom ar-
vest.

I discharge the summons without costs.

The learned judge also referred to the following cases:—Ross
v, Montefiore, 1 H. & K. 7225 Bullock v. Jenkins, 20 L. J. 90, Bail
Court; Burness v. Guaranovuch, 7 D. & L. 235; Gadsden v. Mc-
Lean, 9 C. B., 285.

BECKET ET AL v. DURAND.
Costs of the day~—Nonpayment therenf—Staying proceedings— Costs.

Sionpayment of cost of the day, {3 not a sufficient gruund for stas ing proccedings
until such costs are pind, especirlly when such a1 course would cutitly the de-
fendant to sign judguent for his costs, for not procesding.

Thero mnght bo an extreme case, when staying procesdings for nonpayment of
cust 0t the day, would be the proper course.

Where # sunmons mused with custs 13 dischie zed, 1t is discharged with costs. A
notice to proceed to trial, given Ly the defendant to the plamnill under the Sta.
tute, i3 o walver of any objectivus that wmight otherwine hiave been to a
notice of trial regularly given thereaftor, and pursuant thereto.

(December, 1859 )

Issue was juined in March, 1838, and notice of trial was served
for the Spring Assizes of 1853,

The plaivtiffs did not go to trial, and the defendant taxed costs
for not proceeding to trial, at £11 Js. 8d.

The plaintiffs reside out of the Province, and gave the usual
security fur custs, befure issue joined. The defendant dewanded
the costs so taxed, of the surety, and also of the plaintiffs’ attorney.

Siuce entening the cause for tnal, the plantffs tovk no proceed-
ing until the third of October, 1859, whea they gave notice of trial
fur the then cosuing Assizes at Toronto.

Ouo the 8ih of Septewuer, 1559, defendant served on plantfly’
attorney, a notice under the 151st section of the Cummon Law
Procedure Act of 1556, to pruceed, and thereupon the plainuffs
gave this last notice of trial.

The defendant vbtained & summons to stay all further proceed-
ings, until the costs fur not procecding to trial should be pand, and
and to set nside the notice of trial, because the plaintiffs had not
given o term’s notice of their intention to proceed budore giving 1t,
upwards of four terms hwving clapsed since the last procecding.

The only disputed fact, was as to the plamuffs’ atturrey having
undertaken to pay the costs, before giving nvtice of trixl. The
plaintiffs’ attorney denied having given any such undertaking, and
stated that he could nut proceed to trial, because 2 cuinnissioa to
examine a witness had been refuse, but that the plantuff expected
to procure the aticndance of this witness, at the then cnsuing As-
sizes for Toronto.
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Drarer, C.J.—I find no authority for staying procecdings until | a record of the Superior Court.  If it were so tried the parties
the costs of the day are paid, though an extreme case might arige, | would have to get the matter back agamn insame way to the Connty

in which such a course would be proper (sce flenzell v. [Hockmy,
9 Jur. 18). Tho defendnut, if successful in this action, wil), 1
apprehend, be able to recover these costs, and if he fails, will be
allowed to set them off against the sum recovered by plaintiffs,

Besides, 1 do not see how I could properly make such an ouder,
when the defendunt has given the plaintiffs notice to proceed, and
will be entitled to enter n suggestion and sign judgment for his
costs, if the plaintifls omit cither to give notico or 4rial, or to pro-
ceed to tiinl pursuant thereto, or do not obtain an extention of the
time for going to trial.

The giving the unotice to proceed, appears to be préceeding in
the cause, (sce Anight v. GGaunt, 17 Jur, 139,) and 1 presuine that
in strictness the defendant could not have taken it, atter the lap<e
of four terms, without giving a term's notice. But plaintiffx do not
abject to this, they comply with defendant’snotice by giving notice
of trinl. There has, therefore, heen a proceeding in the cause,
within four terms next proceeding the giving notice of trial. It
certainly would be a strange result if the defendant could call on
the plaintifis to proceed by giving notice of trin, and then move
to et aside the notice for irregularity.

The summons must therefore be discharged, and with costs,
becuse moved with costs.  Ilenzell v. Iocking, is exactly in point
in this respect.

Summons discharged with costs.

Josks v. Hanuis,
{eported by Nonent A, 1ARRISON, Esq., Barrister-at-Law )
Interpleader~Qounty Qourl—Cerlirari.

A cerliorari does not he to removo an Interpleader issue from a County to a

Superior Cotirt,

Ifsuch o writ du Improvidently issue the application should bw to quash the cer-
tioran and not for a procedendo.
(27 Decomber 1850.)

This was an an application to sct aside a writ of certiovari and
proceedings under the following circumstances.

On the twenty ninth of June 1859, the Judge of the County
Conrt of the County of Middlesex, at the instance of the Sherity
made an interpleader order in a suit ¢f farris v, Andrews’, to
try whether certain goods seized by the sheriff under a fi. fa. were
the goods of the claimant (Jones).

The order directed the parties to try the issue at the then next
sittings of the County Court in Leudun and the question of costs,
repayment of possession suoney, and all further questivns were
reserved until ufter the trial of the issuc.

The execution creditor Harris was made Defendant.

The issne was delivered afterwards on the second of September,
the plaintiff sued out a writ of certiorari upun a praccipe and re-
moved as the writ expresses it, the plaint and proceedingsinto the
Court of Queen’s Benels

Subsequently to this being done the defendant made an appliea.
tion to a judze in Chambers for security for costs, amd on the
thirteenth of Qetober an order was made ex parte.

This application to setaside the certiorari was made by defendant.

Burss, J —There is no doubt the proceeding by cevtiorari is
altogether irregular.  Such a writ does not apply an to issue dir-
ected by the Court or Judge which hag possession of the cause out
of which the ixsue to be tried springs.  The ordinavy writ of cer-
tiorari removes the cause to & superior court, and when once re-
moved the Superior court disposesof the cause thoroughly. There
isno going back to the inferior court for judgment or anything
connected with the suit,

1t is obwious that the writ of certiorari does not remove the
Jjudge's order for the interpleader issue, for that has been made in
the suit of Narris v. Andrews, which i3 in no way brought into the
superior Court by the writ of the certiovari.  Besides this diffi-
culty a jundge’s order cannot be removed in that way to a higher
tribunal.

The writ of certiorar: then, if it could issue, would do nothing
more than remove the feigned issue which the parties had entered
into pursuant to the order of the judge of the County Court, and

Court to he dispoged of finally, for the judge of that Court bas re-
served all questions until after the issues should be tried. The
Jjudge has ordered the ixsue to be tried at the County Court in
London. What becomes of that provision, and where is the jssue
to be tried when the party has brought it into the superior Court ?
All these difficulties shew that the writ of certiorari does not apply
to removing an iseue dirccted by the Court.  The parties must try
it in the Court where ordered and under the terms provided for.

The plaintiff resists the application on the ground that the de-
fendant has assented to the case being regularly before thoe Supe-
rior Court because he has obtained an order on the plaintiff to
compel him to give security for costs.  But the most direct and
positive assent of the partics upon the facts as they appear could
not possibly give the Superior Court jurisdiction,

The defendant asks for a writ of procedendo to send the matter
back to the County Court there to be disposed of. I do not think
such & writ can properly igsue for that would be recoguizing s
vight to bring the matier up. The only proper order to make is
to quash the writ of certiovari as being improvidently issued in o
case where it never ought to have issued. If the defendant had
applied for that in the tirst instance he might have obtained the
costs of the application but he has led the plaintiff into tho
belief by his applying for and obinining an order for sccurity for
costs, that he thought all right and therefore there should be no
costs,

The order of the Judge of the County Court has never been
removed from that Court, and the parties must apply to the judge
for time to comply with the terms of it in regard to trying tho
issuo thereby dirccted.

Tue BDask ofF Bririsit Nonrti AMERICA v. KLLIOTT.

Several actions on Promitsory noles—One of Defendants out of Juréisdiction—Custs.

Tho Consoldated Act of Upper Cana ta, cap. 42, sec. 23, providing that in caso
soveral suits bo brought on onv band or o opBe promisswry nute. to or agairst
the maker, drawor, acorptor, or indorser of sutch note, £¢ , thers shall be collected
or received from the defendant the costs taxed in o o vult only at the clectionof
tho plaintif, aud in the other sults the actual gisbursewents only shall by col-
Iected or received from the defendant does not apply to the case where one of
the partics to the note unt sued with the otlier is at the comniencement of the
sult out of the jurisdiction of the Court.

(Chambers, Dec. 13th, 1839.)

This was a summons calling on the plaintiff to shew cause why
the judgment <hnuld not Le entereld, and the costs if any taxed at
Toronto, and why also the plaintiff should not be deprived of all
costs except the disbursements in the cause, and a suggestion to
that effect be entered pursuant to the statute on the grounds that
defendant should have been sued along with the other prities to
the note sued on in this cause, when they were sued and not
separately.

From the affidavits filed it appeared that this case was bronght
to recover the amount of a promissory made by Messrs Smith &
MeNaunght and indorsed by Hugh Workman, Jula Turuer and the
defendaat Eltiott,  An action had been brought agninst the other
defendants, in which judgment was obtained by default, aud full
costs taxed against them,

Both summonses in the suits against the defendast and the other
parties to the notes were issued on the lth August last. The
writ in this suit was issucd against BElliott a3 an absent defendant,

Defendant for many years past resided in Brantford, and had
been s member of the Town Council. It was also stated in the
affidavits fied on his behalf, that he was again elected in January
last and had acted as a Town Councillor part of this year. But
the aflidavits in reply stated, that on getting 2 contract to huild a
Post Office in Quebee he resigned his oftice as Town Councillor.

Previous to the month of June last be obtained the contract to
build the Post Othice and went to Quebee to laok after the work
leavinz his family bebind him.  Up to the t*+3¢ of the application
he visited Brantford three times. First in the mounth of June,
next in September, (the aflilavits filed on his behalf state the early
part of September while those fited for the plaintiff say the middle
of September), and again in October.  He remained several duys
on cach accasion. In the aflidavits filed on behalf of defendant,

all that the Superior Court could do would be to fet it bo tried as it was stated that the writ might have been served in timo &t Brant-
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fond in Juue to bring the cause dowa to trisl st the Inst Brantford )
assizes, .

By affidavits of the plaintif®s attorney and his clerk, it is shown
that & uote endorsed by the defendant for £25 had been placed by |
pluintift's in the attorney’s hands for collection in July, thut in-|
quiries were then made mado for defewdant, and it appeared that !
ke was in Quebee looking after the building of the PPost Office. A
writ against him ag en absent defendant was persovally served
there, and he settled the suit.  About the 1Cth August the note in
thit canse was placed in the attorney’s hand for collection, enquir-
ies were made and the information obtained, wos that the defend-
ant was still at Quebee but they could not learn it he was soont to
return to Upper Canadn. On the next day a writ was issucd
against the other partics to the note as residents of this Province,
and a separate action commenced against LHiott as a non-resident
defendant, and he was served at Quebee on the 15th of Augustand
put in a defenco to the suit.

In the affidavits filed on behalf of the plaintiffs, the opinion is
expressed that unless defendant had been served as an absent de-
fendant he would not have visited Upper Cavada in September,
and he could have heen served herein time for the last Brantford
assizes. That defendant’s desire was to delay and throw them over,
and the attorney was obliged to take the course he did to serve the
interest of his clients.

Burns, for the defendant contended that plaintiffs were bound to
have proceeded against defendant at same time as the other partics
to the nate, and not having done so was not entitled to any cosis
except disbursements in the second action.

Iarrison, on the contrary contended, Istthat plaintifis could not
have procecded against defendant in the suit with the other parties
to the note, defendant being at the time a resident in Lower Canada,
and 2nd that even if plaintifis could have so proceeded, it was not
reasonable to compel them to do so, under the penalty of being
deprived of full costs, the scparato action against defendant.

The authoritics cited by Counsel aro referred in the judgment,

Ricuarns, J.—I shall refer to the statutes applicablo to this
cause as they arc found in the Consolidated Statutes,

Dy cap. 42, scc. 23, the holder of a bill may servo all or
any of the parties to it in one action and procced to judgment,
execution against the defendants as if they were joint contractors.
Theu follow several sections a3 to the mode of procedure and
and the rights of several defendunts between themselves and the

plaintif respectively. Sec. 33, provides in case several suits
be brought on one promissory note against the maker or indorsers
respectively, then shall be collected from the defendant the costs
taxed in one suit only, at the election of the plaintifi, and in the
othier suits the actual disbursements only shall be collected or re-
ceived from the defendant.

The 29th section provides that when geveral defendants are in-
cluded in one process under the act, and any of them cannot be
served thetewith by reason of absence from or concealment witlin
Upper Canada, then the action may procecd as against the otlier
Jdefendant or defendants without prejudice, and the plaintiff may
atterwards sue the defendant separately who has not been served
with process, and may recover costs as if the act had not been
passed.

It is urged on behalf of the defendant that inasmuch as plain.
tiff could have issued a concurrent writ against the defendant to
be served out of the province and against the other defendants to
be served within Upper Canada, aud has not doue so, he is to be
cutisidered as in no mure faverable position than if he had com-
léwnccd a separate action whilst the defendant was within Upper

anada,

I am not prepared to asseut to this proposition for it is undoubt.
edly more inconvenient to effect service on parties out of the Pro-

vince than within, and when o served there is delay rs to the

in Upper Canada, and against any other party when he should re-
turn to the Province as an abzent detendant before his return.

I do not think that the Legistature jntended aunything moro
than to deprive the plaintit of the additional custs when he unveas-
onably and unnccessarily multiplied suits against the partics to o
promissery note, bill of exchange, &c.

In the present cazo I think the plaintiffs were not bound to wait
until the defendant came to Upper Canada before suing him sepa-
rately if e was absent at the time of commiencement of the action
and such absence was likely to continue a3 1t appears, from the
affidavits filed it wag so a3 to prevent the service hicre of a summons
within a reasonable time,

The 20th rection if construed literally might make it necessary
to include the name of the absent defendant in the writ against the
others in order to entitle a plaintitf'to costs, if such absent defend-
ant were afterwards sued sepurately.  Itseems tome thatit would
not be interpreting this seetion of the nct in its true spitit, if we
were to hold it necessary to insert iu & writ agafast the other pare
ties tho name of a person then out of the province and likely to
be so for some consulerable time, when it was notorious he conld
not be served here merely for the purpose of enabling the plain-
tift if he should suc him scparately afterwards to recover his
full costs of suit. Tho way in which th? section is framed is
evidently for the relief of plaintitls, where he defendants ave all
named in the writ to enable the action to g on, when onc is not
served cither from being absent from the Province or concealed
within it. I think as already mentioned the object of the statute
is to prevent the multiplying of suits for the purpose of making
costs. Ido not think the Legislature ever intended where a in-
dorser on o note was absent perhaps in California or Australia,
that a plaintiff in procceding against the parties resident here
should be compelied to insert his name in the summons as @ matter
of furm when he could not be served here or issue a concarrent
writ against him to be served there under the penalty of being
deprived of full costs in the event of sucing such indorser sepa.
rately to recover the ameunt from him.

I am not therefore preparcd on the merits to direct the sugges-
tion applied for to be entercd.

If 1 thought the plaintiffs only entitled to collect or recover the
full costs in one swit only, I am not prepared to say that the de-
fendant is in a position to compel ¢ the plawntff'to elect” to take the
full costs in the same suit aganst the other defendants and only
the disbursements in this swit.

The statute does not in wurds direct that the judgments are not
to be entered in all the suits for the full costs, but that there
shall be cullected or recovered from the defendant costs taxed in
one suit only at the election of the plaintill, and in the other suits
the actual disbursements only shall be collected or recovered,

It may be argued that the plaintdT is not compelled to iake his
election until the costs in all the suits are taxed, or until he has
¢ llected or recaved the costa in one.  Iowever it is not necessary
in the view I take to Jdecide this point

I zce no reason ty diveet judgunt to be entere b oz custs taxed
here.  If defendant thinks the custs not properly taxed they may
be revised here without duficulty under the provisivas of the
statute.

The summons will be discharged without costs.
Suminons discharged without costs.

MgNavaurox v. Wenstee,

Interpleader—Abackment of delbls—Balks of aee smenl—Nale theresf by Sterd).

A salo ot boohs ufaccount by shenfl, ander an esecniion, dues sot pass tie noperty
n the debts or accounts therein chargsd,

Semble, that Looks of account and apen accounts cannaot bo seized by sheriff,
under 20 Vie, eap. 57, 2. 221 at leaat thay cantint e = Id or transteired, but,
§f seizable at all, wast be held by shenll in sevuty fa judginout dout and cul-
fected as suchin hisown name.

An onler attaching 2 debt in pavment of a judizment, is a bar to any action
braught for tho recovery of such debt. 80 long a< it 13 in foree.

time for appearance, and the other procecdings against an absent ) Au interpleader will nut be grantd in vrder to tey the vatiday of an attaddog

q " H o - ANCE 0 P v i wd
defendant in cuse of non appearance are to he 'Ippr()\cd, directed | Any debt that a defendant could set off at Iaw against s ereditor may bo at-

by a judge’s order, causing considerable delay and iucteuse of
expense, &c. [
1 do not think therefore that it is unreasonable that 2 plaintiff

order. or to determiing the amonnt due to the judzinent debtor.

tached under garnishee clauto of C. L 13, Act. 18386,
Quare.. \What right has an attaching order on the party's right to <ot off?

This was a summons calling on the plaintiff and the Commer-

should procecd against such of the parties to a note as are resident ¢ial Bank to shew cause why they should not appear and state the
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nature of their respective claims to the subject matter for which ! and recovor whatever the defendant may owe the plainuff ; and he

tlus action was brought, and to tnuintain or rehinquish their respee-
tive claims.

The affidavits and papers upon which the summons was granted,
shewed that on the 16th September, 1859, a writ of summons is-
sued in this cause, which was speciuliy endorsed, and the last item
of the plaintiff’s claim wns under date of 1st Februnry, 1859, the
whole amounting to $138 16}, the correctness of which was ad-
mitted by defendant, who clumed, however, to have a contra ac-
count overdue. The plnintiff declared on the 11th October, 1859,
on the cornman counts. On the 20th April, 1859, an attaching or-
der was is=ued in a suit of the Commercial Baunk of Canads, judg-
ment creditor; and James McNaughton, (tbe present plaintift,)
and James Wilson, judgment debtors. And the now defeudant,
Webster, was then named a3 one of the garnishees, which order
wag served on the defendant as such garnishee before the com-
mencement of this suit: but no order calling on him to pay to
the Commercial Bank the debt due by him to McNanghton hud
ever been served.

1t was sworn by the defendant, that, as he was informed, the
plaintiff was not nctually prosecuting this suit, but that one Jobn
Sudden, (nlso o garnishee named in the attaching order,) claimed
the debt due by defendant to the plaintiff, under  sherifl’s sale of
the plaintiff’s books ; and that John Sudden was the actual plain-
tiff iu this cause, while the Commercial Bank cluims the moncy
by virtue of their attaching order; and that the defendant was
willing to pay the debt nccording to any order of court that might
be made, aud he expressly denied any collusion with the Commer-
cial Bank.

On showing cause by the Commercial Bank, it was shewn that
the attaching order was served on the 30th April, 1859, on the de-
fendant, and that, on the 8th August Jast, a notice was published
in the town and country papers, calling on the several parties
named in the attaching order, to pay the several debts due by them
to McNaughton and Wilson into the hands of the agent of the Com-
mercial Bank at Galt.

1t was sworn, that the books of account said to have been pur-
chased by Sudden, were seized by the sheriff of Waterloo, under a
fi. fa. against the goods of McNaughton and Wilson, but that the
debts contained in such books were in no manner attached by
Sudden.

MecNnughton, the plaintiff, filed sflidavits ; that he bha? no in-
terest in the suit, as his interest in the account from which the
action was brought, was sold by the Sheriff to Sudden ; that there
was no settlement of accounts between plaintiff and defendant ;
that he had not received the defendants account, and was not
aware what the balance waa; that his books were seized by the
sheriff sometime before the defendant informed bim of the attach-
ing order.

Sudden swore, that about the 15th August last, he bought, at
sheriff's sale, the plaintiff’s books of account, for about $16 00:
that he was then informed he could collect the accounts therein;
that be was informed the attaching order above mentioned was
gerved on defendant after the sheriff had reccived the writ;
that the sheriff had informed him, that the proceeds of the sale
of the books had been applied on the execution. Ile did not
directly state that he paid the 316 00. He desied all collusion
with McNanghton  There was another affidarit, to shew that the
account between plaintiff and defendant was an unsettled account.

Drarer. C. J.—It has been urged, that because there has been
no balance struck {and it iz, therefore, not settled how much plain-
tiff has 2 right to receive from defendant) the debt was not one
which could be attached. By virtue of the order set forth, I see
no foundation for this objecrion. The plaintiff or *udden, using
his name, has conmidered the claim to be sufficiently certain to
endorse the summons in this action specially. The principal
question in this action is, whether thns is a proper case to call
upon the plaintiff and the Commercial Bank to interplead.

In secking to solve this quection, it appears to me necessary,
in the first place, to determine whaese rights are invelved  As to
the defendant in this suit, there is no doubt; but as to the plain-
tiff, it is expressly asserted hy bimself, that he has no interest
in the question. And ono Sndien claims to be beneficially inter-
ested, and to have the right to use the plaintiff’s namo to sue for,

founds this claim upon the fict, that the snerif, on an execution
in his bauds, ngaiust the goods and chattels of the now detendant,
sold the books of account belonging to the defendant; and that
he, Sudden, purchased them for the sum of $16 00 ; and that by
this purchase, he acquired the property in, and the right to all
debts due to the defenduut, which were entered and charged in
these books; the debt now claimed from the defendaut being ono
of them,

No oac on behaif of the plaintiff, or rather of Sudden, was ablo
to inform mo on what nuthority this claim rests.

The 20th Vic. eap. 67, sec. 22, certainly authorises the sheriff
to scize money, bank notes, cheques, bills of exchange, promis-
sory notes, bounds, mortgages, spectalitics, or other securities for
monoy ; but this does not iaclude debts due upon open accounnts,
even if by any strained, and, to my mind, untenable construction,
such accounts could be held to be linble to scizure, as *¢ sccurities
for money.” The divection of the statute referred to is, that such
securities shall be held by the sheriff, as a security far the sum ho
is empowered to levy, and he, not the owner of such securities,
is unathorized to sue in s own name tor the recovery of the
sum secured thereby,

Sudden, thercfore, has no right, in my opinion, to advance on
this question. Itas simply a question between the plaintiff resting
on his own right, the defendant and the Commercial Bank, as a
judgment creditor of the plaintiff, having an order attaching the
debt due by the defendant to the plaintiff.

Then the solution becomes, 1 think, simple. There is an order
directing the defendant to pay to the Commercial Bank the debt
owing to the plaintiff; and the plaintiff, notwithstanding this order
is in full force, for anything shewn to me, then sues for the money.
1f it were necessary to go so far, I should, n3at present advised,
bold, that the order, so long as it exists, is a complete bar to the
action. If the Commercial Bank are regligent, or are delaying
with or without collusion with the defendant to the plaintff’s
prejudice, an application may, I presume, be made by the plaiu-
tff to set aside the attaching order; but I perceive no necessit,
for an intespleader.

The defendant may, under scc. 196 of the Common Law Proce-
dure Act 1856, forthwith pay into court the amount due from
bim to the plaintiff, as julgment debtor to the (Commercial Bank.

1t does not appear to me to be necessary that he should wait
to be served with a summons to pay to the Commercial Bank for
that purpose, although he may not be safe to pay them directly,
without an order for that purpose.

This mode of relieving himself is open to him without any ap-
pilcation. If he intends to deny that heisindebted to the plaintiff
in this suit, he may contest it under the 197th sec. of the same
act; when the Commercial Bank claim it or not in this suit, either
the plaintiff or the Commercial Bank has a right to try that ques-
tion with him.

The denial on his part that he owes the plintiff anything, can-
not give him a right to ask for an interpleader; and if he docs
not deny the debt, he would be relieved by paying it into court,
after being served with the attaching order.

I have not made up my mind upon general grounds that this is
a fit case for uu interpleader; there is the objection, that though
the defendant is indifferent as to whether he pays the plamntff
or the Commercial Bank, yet he claims to have 2 set-off against
the amount appearing on the plaintiff’s books to be due. Tho
question of how much his debt really amounts to, may be as
well determined in this action, as on a writ under sec, 197 of the
C mmon Law Procedure Act, but I do not see how it could be
raised on an interpleader suit between the plaintiff and the
Commercial Bank.

It was suggested that the debt claimed by the plantiff was not
suhject to the attaching order, because the amount was not ascer-
tained ; that it was not a liquidated demand. I think there ia
nothing in the objection. The plaintiff’s demand is, as appears
from the endorsement on the writ, is hquidated in its nature.
The price of the goods sold cons'itutes the demand, and it is
not the less o liquidated demand, because the plaintiff may
bave paid part. or may have a right to sct-off part. I apprehend
it will be found, that any debt which a party may, by law, set-off
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agamst s creditors, may bo attached unider the garuishee clauses.
1 say nothing as to what cffect the attaching order may have on
the detendant’s claim to set-off.

I think thix swmmons must be discharged, but without costs.
The Commercial Bank, by delaying so long to act upun their,
attaching order, have, to some extent, afforded ground for this
appli=ation ; while the plaintiff (putting Sadden ont of tho ques-!
tiot,) sliould not have brouzhit an action while the attachirg crder
was still in force. As to Sudden, I do not sce that I have author- '
tiy to make any ordet upon him. \
Summons discharged without costs, :

Tur QueeN v. NorMAN Suirmax. i
Crinon— Recognazance tn keep the peacr—Venue,

1he Crown has the rizht in a elrit action to lay tho venue in any County. ‘

A proceeding Ly sci fa. on a recoguizaccs tv keep the prace isa civil and not a
ceiminal proceeding.

Whero the recogaizance §o removed Into one of the superior Courts at Toronto,
the Unitet Counties of York and Peed are the proper Countles 1n which to Iny
the venue.

In such a proceeding the venue cannut bo changed without the consent uf the At-
torn-y-General.

As the declaration wonld be ouly a transeript of the writ no declaration need be
either filoed or Sorved

It 13 nut dreegular to stato tho vonue in tho Misi Prius record srithout having

stated it in any previous procecding.
(Chambers, §th January, 1560 )

A writ of scrre fucias was sued out, 19th September, 1859,
agaiost Norman Shipman, upon a recognizance catered into by
him on the 3rd of February, 1859, in the county of Lanark, be-
fore & Justice of the Peace there, the condition of which was,
that the cognizor should keep the peace and be of good behaviour
towards IHer Majesty ¢the Queen and all her liege people, and es-
pecially towards Damiel Harvey Shipman, for the term of two
years,—The recognizance was in £50.

The averment in this suit wag, that the Defendant did on the
10th March, 1859, at &c., in the county of Lanaik, assault one!
Joseph Eaton, a subject of her Majesty, by taking bold of his
cont collar, and tearing the cont off his back, and throwing him
down on the floor, and otherwise ill using him.

The writ of scire fucias was made returnable on 3rd October,
1859, in the Queen's Bench.

There was no mention of any county in the margin of the writ,
which was directed to the SherfT of the United Counties of Lavark |
nnddllenfrew, within whose bailiwick the defendant, Shipman, re-
sided.

Thbe defendant appeared on 3rd October, a rule to plead was
issued and served, and a plea filed on 19th November, denying the |
assault and the matters alleged, aud issae was joined.

No declaration on sci. fu. was filed, but defendunt pleaded to tho
writ.

Of these proceedings a record was made up by the Attorney-
General, and entered for trial at tle January Assizes (1860), for
the Counties of York and Pecl,

The defendant objected that this could not legally be done, be-
cause there is nothing in the proceedings to show a venue laid in
York and Pect; and nothing to indicate any venue, except the

the recegnizance was returned and filed.  That after this the writ
uf sci. fu. way issued, upon which such proceedings had taken
place as have been already stated.

Ruchards, Q.C., for defendant.

Harrison, for the Crown,

The following nuthorities were referred to in the conrse of the
argument.  Bunbury, 230, 237, 261 : Manning's Ex. Prac. 108,
197,203 Com. Dig. Prevogative, D. 85, Attorney General v. Smuth,
2 Price 113, Rezv, Wiblin, 2C. &1 10, Philips v. Sourh, 2 Dowl,
N. 8. 688. The Ring v. Cousins, et al, Pavrker 54, The King v.
Justices, West Riding Yorkshire, 7 A. & B. 383, Bac. Abr. ¢ Surcty
to keep the peace, and Surety for goad behaviour.” King's case,
Cro. Eliz. 86, The King v. Hexweard et al, Cro. Car. 498,

Ropixsox, C. J.—It is not disputed that it is common in prac-
tice to plead as has been done here to the writ, without any de-
claration having been filed ; and if n declaration had been filed, it
would have been n mere transcript of the writ and appearance.

Then it is clear that the Crown in any civil proceeding may
lay the venue in any county, and even in an information for in-
trusion, may lay it in another county than that in which the lands
lie.

This being a civil procceding to collect a debt upen recogni-
zance, the venue not ouly might be properly laid in the county of
York, but would in any such case regulatly be luid there, the re-
cord of the recognizance having been brought hither by cerniorare,

In proceedings at suit of the Crown, the venue is never changed
at the instance of the defendant unless the Atterney General coy-
sent.

So it is reduced to the question whethier the record has been
unwarrantably made up with & veunue in the margin ** County of
York.”

It cannot be held to be unwarrantable, I think, upon the
ground taken that the question to be tried is the truth of tho
alleged breach, in other words, whether an assault has been com-
mitted, and that thatisin fact a eriminal trial, and should be in tho
county where the assault is alleged to have taken place. The pro-
ceeding by scire facuus i3 a civil procecding on the recognizance, to
collect a debt, in which the Crown may Iny the venuein any county;
aud as to the inconvenience of trying the assault hi:re, that may or
not be the case; for it is alleged that the defendant has been
convicted of such assault as is charged, and if to, the conviction
cin be as easily proved in one county as in another. If, howerer,
the party had not been yet convicted, and the fact of his gwlt
were yet to be found on the {ssue raised by o jury on the sed. fi.
as secems to have lLeen done in some of the old cases reported,
still, I think, that would unot cuable me to over rule the privilege
of the Crown, broadly lain down, that in a civil action the Crown
may lay the venue in any county. (Com. Dig. Prerogative D 85).

The only question then is whether the nisi prius record should
be set aside, as having nothing to warrant the venue stated in the
margin, viz., County of York, that is nothing in the previous pro-
ceedings.

I cannot hold that the writ was irregnlar for not stating o
venue in the margin. and defendant has pleaded to it and iscue is

direction of the writ of scr. fa. to the Sheriff of Lanark and Ren- joined ; to be tried where ? is the question raised by the defeu-

frew, and the mention of the county of Lanark in the body of the |
writ, as the place where the assault was committed, which is|
stated to have been a oreach of the recognizance. )
In the record that was entered for trial, the county of York;
was entered in the margin in the usual way of stating a venue. |
The defendant contended that there was nothing to warraut the |

dant.

It is not nlleged in tho writ that the recognizanco has been re-
moved into this court, but it is admitted that it has been, and
until it had been the writof sci. fa. could not properly have igsued.

Now the record, which is the foundation of the proceedings
being here, we must sce that this is the proper venue, that

lnying such venue in the record, and the carryig the case to, has been inserted in the margin of the nis: prius record. Is the
trial w1 the county of Yurk, of which notice had been given. ,venue so stated repugnant to or unwarranted by the previous

The defendant’s attorney made an afiidavit that the cause of | procceding, that is the writ ? Iincline to think not.  1st.—Be-
actiun, if any, arese in the county of Lanark, and not in York, cause the writ dues not state, and need not state any caunty in
and Pecl, or elsewhere out of Lanark ; that the defendant had a | the margin by way of venue. 2nd.—What is stated iu the budy
good defence to the action on the merits, but that it would be ne | of the writ, as to the place where the assault was committed, does
cessary for him to subpcena tbree wituesses from Lanark, &c., , not go to the foundation of the activn, which is the recognizauce;
and should tho proceedings be not set aside, a change of venue to hut to the failure to observe the condition, which if observed
Lanark was asked. would have defeated the recognizance, just as if A. had entered

On the part of the Crown an affilavit was filed, stating that in jinto a bond to indemnify B. against any trespasses that might he
May, 1859, a writ of certiorar: was obtained for removing the re- committed by C. on land in a certain county. If such condition
ourd of recognizanco into the Court of Queen's Bencb, upon which were broken in suing upon the bound, the vcuue, might be laid
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anywhere, notwithstanding the causo of nction against tho tres-
pusser, and for the trespass would have beeu local.
There may be room fur doubt upon the question, hut consider-

the views of a nuather of my brother judges with whom [ have
conslted on the subjeet. By the obl mols of camputing time
under ch. 1, 20d Geo. IV, it was in the power of a phintifl to
ing the venue is not matter of substauce, m such a case, because | nbridge the time for natice of trial, s0 as in fact to give little more
the crown has o right tolay it in auy county, and it is laid in a!than six days; if notice were serverd at 9 or 10 o'clock at night on
county, in the record, and that county the most proper one, the i Mouday for trial on the Manday following, and a cause were
vecognizance being a record now in this court, I am of opinion ! brought on at ten o'clack on the first day of the Assizes
that the summons should be dizeharged.—~Summons discharged.  as might be the case, very little more thas six days time would
| be nllowed to prepare for trinl, including the Sunday before the
Assizes. A practice admitting of such nbuse ought not I think to
Ricuano Ccr\xw Jony STRERT, SURVIVING EXECUTOR OF i prevail, and though in computing the time, the first and last days
THE LAST WILL AND TESTAMENT OF T1MoTiIY STREET. I must be inclusive, that must be taken to incluide the day of service
Notice of Trial—Computateon of time—Consalidated Statutes U. € cap. 22 J, W. ' and the day before the the Assizes if necessary to mch up cight
In computing the ei, hit Iy s 1equired fur Notico of Tefal the Comoilssion Day of 1days; so that in no case can the first (!“y of thp Astizes bo .rcck-
7 thio Aseizes must bo excinded, " %" oncd as one of the days which may be included in 8 days notice of

(January Oth, 1560 | trial,

This was an application to set aside the notice of trinl in this | The decision in this case may eause some inconvenience, but 1
cause served on Thursday the 29th December, for the ‘Poronto think it better that a rule should be established by which every
Assizes held on Thursday the fith January, 18690, on the ground - d.cfcm!nnt shall be 9nmlc:l to wlmt‘ the Inw intended to x}llow h‘lm,
that such notice did not give cight days pursuant te the statute. ' viz., cight days notice, before a suit can be brought to trial against

The motion was supported by furrison on the part of the |
defendant and argued on the part of phaintiff by LDeary, who
referred to the practice under ch. 1, 2ud Geo. 1V, secs. 22
ag establishing a rule in caszes lixe the present under precisely
similar provisions.

Under the first of these sections, it was provided that, the first
and last days of all periods of time limited by that Act, or
thereafter to be limited by any rules or orders of Court, for the
regulation of practice should bo inclusive and the 36th section
declared, ¢ that no indictment, information, or cause whatsocver
shall be tried at Nis«i Prius, before any Judge or Justice of Assize,
or Ni~xi Prius in any district of this Province, unless notice of trial
in writing bas been given at least eiyht days before such intended
trial.

McLEax, J.—Under that Act the practice certainly did prevail
to give notice of trial so that computing the day of service of the
notice and the first day of the Assizes eight days would be made
up, but I eannotthink that such a prastice was correct or sunctioned
by the Statute, and I amnotat present aware of any judicial decision
by which it is sustained. The statute clearly intended that a de-
fendant at Nisi Prius should have at least cight days notice of trial
and the number of days ought not to be abridged by making the

& 86, !

first and last inclusive. It is I think slso clear that at least eight

days nutice were required to be given befure an wtended trial.
Now if notice were given on a Monday of an intention to try a |

cause on the Monday following, the first day of the Assize, that!

could not be a notice of eight days b+fore the infended trial fo- the |

tention to {ry on, the first day is manifested and a party must be i
entit ed to the whole of that day to make up the number of days
allowed for preparing a defence.

The Common Law Procedure Act 1654, sce. 146, made eight |
days notice of Trinl or As:cssment suflicient in all cases whether ¢
at Bar or at Nist Prius. A change in the computation of e was |
intruduced by tins provision and continued until the Consolidated |
Statutes came into operation on the dth of December lnst.  Up to |
that time the rule adopted was to make the first day mclusive and |
the last exclusive or e rversa, and in the cases of Vrooman v, |
Srwert, 2ud U, C. Trac. Rep. 124 & 126, and Bufalo and Lakel
Quron Radway Company v, Lirookshanhs, before me m the Practice
Court as well as in a case before Sir J. B. Robinson in Chambers,

¥ Jhckson, 1 U, C. Prac. Rep. £U6, procecdings were set aside for
irregularity, becau-e that mode of computation of time in giving
notice of trial or demanding piea was departed from.  Now by the
S1st chapter of the Conrolidated Statutes sec. 201, it is declared
that cight days notice of trial or of Assessment, the first and last |
days being wctusive shall be given and shall be sufficient in all
cases whether at Bar, or at Nisi Prius, or at the County Courts;
thus introducing again the period which was established under |
the 36 section of 2nd Geo IV, ch. 1. The question arising now !
is whether the first day of the Assizes can be reckoned as one of i
the cight day<, and whether the practice which formerly prevailed
in that respeet shall be revived and continued hereafter.
I am clearly of opiniont that the practice was wrong and ought
not to be again introduced anid in this opinion I am confirmed by

him.

On these grounds I think the notice of trial in this case must Yo
set aside, but as the point is new and the plhintifi’s attorney
might reasonably expect that the practice under the former act of
Geo. IV, should again be continued, T make the summons absolute

without costs.—Summons absolute without costs.

Ix Re Jaues Fraxcis v. JamMes BorLTos.

Attorneys baill— Delivery and Tarxation therenf—Costs of application.

An Attorney may be ordered to deliver his Billagasnst hig client though the rame
may have previously been fully settled and to give credit therewith for all monies
received by him

When an order has heen properly made for an attorney to deliver his bill and
he makes defanlt, ho wilt have to pay the cost of such order in any event.

When after a claim has been sttled this chient applies to have the attorney s bill
taxed, and nothing is found duo to him In such taxation he will bave to pay
tho costs of the application.

(November, 185%.)

This was &« summons calling on Mr. Boulton to shew cause why
he should not deliver to applicant his bill of costs to be taxed, and
all 1c\rcdits for moncy received by him for applicant within one
WeeR. :

It appeared Mr. Boulton had been employed by Francis as hig
attorney in these suits, one against Andrew Quinton, which was
settled and the costs paid in another, against Hugh Johnston and
Horatio Johnston, in which after the plaintiif Francis succeeded
he arrange:d the matter with the defendants, and became liable
himself to settle Mr. Bonlton’s costs, and the third against ono
Watson, in which Mr. Boulton collected upwards of £25.

The application related to these two last mentioned suits, and
the oliject was to obtain the bill in tho snit Francis v. Johnston et
al, in order to have it taxed and to ascertain how much Irancis
ought to claim in the suit against Watson,

It appeared also that in the surt agamst the Johnstons, Francis
hud paid Mr, Boulton a retainer of S10.

One Cool made an affidavit that he was acting under a power of
attoruey from Francis in this matter. In his affidavit of 27th
September 1839, Mr. Boulton says, he has received the balance in
swmt of Francis v. Watson, of £25 or thercabouts, which he is
ready to account for.

On 27th September, 1839, order that Mr. Boulton should de-
liver his bill of costs in the suit Francis v. Joknston, and give all
credits within a week from the service of the order. Thisorder
was served on the same day.

On 17th October, 1859, there was a summons calling on Mr.
Boulton to shew cause why he should not pay Francis £26 16s.
collected by him from Watson; and the costs of the application.
This was granted on an affidavit of the Sheriff of Halton, that on a
writ of exccution in the cause Francis v. Watson, there was col-
lected £26 16s. debt, and £12 18s. costs, taxed, writ and interest
which maney on the Tth May, 1839, was paid to Mr. Boulton,
and an affidavit of the dem-mnd of the money and of the service of
the order for the delivering of the bill and that no bill had been
delivered.
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On 18th Qetob r, 1539, Me. Boaltm filed an alidavit male by
one Mapasset Leesou, that he Leeson hal a demand agaast
Franei<, due onn mortguiee, that Francis gave him an vrder on
Me. Boulton for maney enifected on the utes mentivtted G @ re-
ceipt (produced) 20th December, 1836, note of Thomas Fallow

and Jo<eph Fallow, for £31 5. but to sue one Wm., Jolnston for

1 horse, thiy note having been given on representation that it was
goud 3 suso Win, Watson's note tor £21 1Us. tur collection ; also
Andrew McQuenalan's note for £26 5s. tor collection.  That
Lecwn gave the order to Mr. Boulton, who acceptel thoe 'same,
and agreed to pay lam the balanee after deducting certun costs
dae him by Franeig, that ho (Leeson) found there was only o bal-
ance of some S0 (due on the whole traasaction, which sum he

that this upen letter was Lost having heen treate:l as unimpor tant
whea Leeson dilovered up Mee Boaltow’s receipt.

Daverai, G, J.—In tive ab<ence of any atlidavit feam Franeis to
the conteacs, D niust presuate thiat he did give Leeson sach an drder
or open letter.

It would biave been much more satisfactory if it had been dis.
tinctly =tated when this onler was delivered to Mir. Doulton;
Leeson says notiung as< to the time, Mr. Boulton only says it way
lnst spring, us he thaks. 1t wouid also have been sat:xfactory to
know when the arrangement between Leeson and Mr. Boulton,
and the transter of' Donald«on’s note tusk place. It might havo
been stated whether it was befure or after the 21th September
last.  Any «uch arrangement after that summons, wonld be open

( leczon) arranged with Mr. Boulton, in fu . of the order and agree- to a very Jditferent construction, a3 to motives from what it might

wment with Franeis, that Francis scems desirous of getting the receive it maude before.

money 1to s own hands to his (Leeson's) myury, and that the

But the balance between £26 16, col-
lecteid as debt trom Watson, with subsequent interest trom the dato

present proceeding isto hisinjury, and contrary to the agreement  of the endorsement on the execution, and the payment to the

with Francis.

Sheriff; and the sum due Mr. Boulton, fur ¢osts i the suit against

On 2ith October, 1859, affidavit of John Cool, that Francis is ' Johuston, has not yet been ascerwined
indebted to hum and therefore gave him & power of attorney dated -
25th August, 1854, to receive all monies due to him by Mr.:

Boulton, for collection by him on Francis’ account.

On 28th October, 1859, affidavit by Charles Durand, of Mr.
Boulton's admiscion of liability to pay the balance of tae money
collected from Watson, to Francis, deducting the costs due in
Francis v. Johnston, the admission being made after the making
of the order of 20th September last, and no allusion being then
made to any liability to pay Leeson, and explaining that Fraucis
residence in the Township of Normanby, in the County of Grey,
renders it difficnlt to have communication with him.

On 20th October. 1839, there was an order that Mr, Boulton
should pay to Francis £26 16s. collected from Watson, and the
costs of the application subject to any deduction for the bill of
costs ordered by the order of 28th September last, to Le taxed
provided Mr. Boulton within three days from the date (29th Oct.,)
renderd and tax his bill.

On 1st November, 1859, aflidavit of Mr. Boulton, that when
Durand first applied to him in this matter, he told him Francis
had given Leeson an order foe the balance due him. That at the
time of the first application he did not recollect that he (Mr.
Boulton) kadaccepted that order.  That on seeing Leeson he (Mr.
Boulton) nrranged the amount due to Francis, as sworn to by
Lecson. That he was engaged at the assizes, when the case came
v and the order of 29th October, was made.

On the application of Mr Boulton, Mr. Justice Burns rescinded
th]g lorder of 20th Octuber, leaving both parties to precure further
affidavits,

On 11th November, 1858, affidavit of Alexander I, Soott, that
George Wright, holds 2 mortgige on a lot of land in Brampton,
given by Aleaander A, Anderson e ux to seenre £93 95 10d
with interest.  That Andersun had buught the lot of one Elhott,
and gave a mortgage to him, and then Francis hought of Ander-
sun, subject to the said mortgages that he (Scott) was not aware
that Manasset Leeson, hias or hald any claim on the lot or the
mortgage.  That on the 220d Apil, 1838, £33 4« 81 was paid
on the mortgage to Wiight, to Mr. Scott by Francis, and was
cudursed thercon, and that no other payment was made.

Oa 17th November, 1839, affidavit of Mana«set Leeson, that he
was paid the balance due Francis, by Mr. Boulton, being S60 by
the transfer of a note of one Thomas Donaklson, for that sum,
which he knew to be good for the amount, aml has aiven credit
to Francis for the amount on a bill due by Francis, on mortgage
which he was to pay ¢n a lot of land, which he had agreed to dis-
charge from incwumnbrances, and which he had sold to Leeson.
‘Lhat he gave the writing from Francis to Mr. Boulton, as well as
tllgc o;iginnl receipt of Mr. Boulton, when he settled the sume with
1im. ¥

On 19th Nov. 1859, affidavit of Mr. Boulton, that this order was
an open letter from Francis, and handed to him hy Leeson, when
he produced ** my receipt to said Franes last spring, as I think,”

* Thi< onler or writing by Fraopes on Mr. Boulton, in favor of Lecson, was not
produced.

1 gather from the affidavit ot Leeson, and Mr. Boulton, that it
is intended to be urged that Leeson settied the balance at S60.
And thereforo Francis is concluded. 1 gee no authority for Lecson
to do more than obtain from Mr. Bonlton the sum due by him to
Franeis, but not to compromise or give up any part of l'rancis's
claim whatever it might be.  Therctore this payment to Leeson,
if mood in other respects, does not conclude Francis,

I therefore, Ist. Order that Mr. Boulton render his bill in pur.
suance of tho order of 27th September last, giving credit for the
full <um of debt and interest, received by him in the suit of Frncis
v. Watson, within a week, and thatas heisin default in not having
obeyed that order he pay tae costs thereof.

2nd I order that such Witl be taxed, and that if there is a bal-
ance after allowing to My, Boulton, the amount of that li and
the 860 paid to Leeson, that he do within a week after such tax-
ation and deman:l of such balance, pay the same and ihe costs of
this application to Franeis or his lawful attorney.

3rd. That Mr. Boulton do within one week produce an affidavit
showing whether the arrangement with Leeson, and transfer of
Donaldson’s note was before or after the summons of 24th Septem-
ber, 1859. 1f before,—and if there be no balance due Francis ag
stated in the preceding parazraph then the summons to be dis-
charged with costs.

Cosmenrcian Bask or Casany ve LeEr aAnp MoeUunnocit.

Tesue Bk = Nutace of tridd—Ierepulonty—Sotting aevle,

A defendant who hie< one ples, and by mistike serves 3 ditferent ons, cannot bo
heard to otyeet to the issue book, on the gioand it 3 does not contan 4 tege
cupy of the plea iled,

Nutloe of triad in and > for the Cwunty of Yark "anl naté United Counties of
York and Peel,” ts 2 more icregulanity wlhi-h sy s waleed,

Drareg, C. J.—This i3 an application to set aside the notice of
trial, for irregularity.

The Jdefendant, by a mistake which was explained (though not
on aflilavit), filed a plea at London, and served a different plea on
the agent of the plaintiffs' attorney at Toronto. The defendants
attorney resides at Steatford. He employed an agent at Londun
to file appearance there, as the writ was issued from the office
there, but instructed (in order to throw the plaintiffs over the
Winter Assizes) that agent not to nccept service of any papers.

In consequence, the plaintiffs’ attorney sent a message specially
to Stratford, and served his declaration. In the same spirit, the
defendants’ attorney employed the same agent to file a plea in
London, but instructed that ageat not to serve a copy on the
plaintiffs’ attorney, who resides in London, and whose clerk was
present when the plea was filed. He semds a copy to serve on
the agent of the plasutifis’ attorney in Torunto. The plaiatiffy’
attorney, without waiting to be served, makes up his is<ue book,
aud from the declaration, and from the plea already filed, and im-
mediately seuds to Stratford to have the joinder of the issue,
issue book, and the notice of trial, served on defenidants’ attorney,
alt which wasg doue. It is now objected that the issue book i< jy-
regular, beeause it was served beforea copy of the plea was served.
On examining the papers, it appears that a copy of the plea filed,
never was served at all. s I understood the explanation offered
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on behall of the d:fen lauis® attorney, the clak of lus ageut at
Loudon, mi-huud or tost the plea sent o lnm, and awderstanhing it
to be one of piyment, deew up and filed 2 comuon plen of puy-
ment, as appears on the issue book.  But the plea wtended to be
filed, was only pleaded to paet of the cause of action, aud the copy
served in Toronto, no doubt a true copy of that seat to London to
be fited, was a copy ot the one filed.  Misted by this, the defend-
ants’ attorney has made 2 statement in s affidavit which 1s un-
trae, for he asserts that a trae copy of the ples filed is annexed
to s aflidavit, which is not the case, and the sunmons was
granted among other objections, hecause the 1ssue book did not
coutan n copy of the plea,

Lits obvious that this s 2 meve ervor, but it is unpleasant to swear
to an untruth even inadvertent -y, aud i this instance, it onght to
be the mors unpleasant, because it arses trom attempting what 1
mast charasterize as a disingenious and ~shnfll:ng practce, 1 ovder
untairly o throw the plmntfls over the Winter Assizes.  This
objection was, of course. abandoned, when the explanation was
given, and I have no difficulty in overruling the other, namely,
that the issue hook was made up and served with notice of trial,
before the plea was delivered.  There was no regular debivering
of the plea at all, and in cffect, the defemdints seek to denive an
advantage from their own iiregular procevding. I taink the plain-
tiffs might wiive service of a copy of the plea, upun the pricciple
Quiliber potest renuniare jurt pro sc witreducto, und that the pro-
ceeding was regulay,

It is further objected, that the notice of trial is wrong, because
it takes no notice of the deferriant Lee, who has suffered judgment
to go by defaunlt.  Leeis sued as maker, and MeCulloch s en-
dorser, and { do not see on what ground McCalloch can cliim to
regntite the plaintiff * proceediugs againzt Lee, thuugh they are
Juined in the same action.

Then the notice of trial is ohjected to, beeause it is thus worded,
after the Cowrt and cause, * Tuke natice of trial in thus cause, for
the next Ass zes, to be holden at the City of Toronto, in and fur
the County of York. on the fifth day of January, A. D. 1860,
Yuurs, & The ohjection is, that the Assizes are held ju and fu:
the Uuted Counties of Yo -k and Peel,

It appears that this notice was ~erved at the same time as the
issue book, in which the venue in the margin is coriectly laid.
The causc is properly intitled, and [ think it cannot be said the de-
fendants’ attoruey was or could he misted, and his affidavit scts
up no =uch a pretence. It uneqnivocally informs him, the plain-
tiff s will proceed to trial at a certain time, viz., the Sth January,
1S69: aud at a certain place, viz, the City of ‘Poronto, which is
in the County of York I think the natice would have been gooad,
if the words *«in and for the County of York,” were left out, and
therefore am 2ot disposed to hold that their insertion can vitiate

Just at the closc of my heaving the parties, it was sugzested
that there was another irvegularity, namely, that the record had
been entered for trinl pending this summons, which operated to
sty the procecdings, anel 1 was asked to consider that point alse
At first T was disposed to do so.  But the partics seem to me to
differ somewhat as to the enlargment of the sumimons. The
minute of cnlargment signed by my brother Hagarty, secems open
to the construction that sach ohjection comes too late. I shall
therefme leave it to he maved, it the defendants’ attorney think-
fit to do sn. Pas<ibly he may con-ider that jt will be quite a-
creditable to himself, after all that has appeaved in this watter.
nnt to bring up a doabiful question, for it the enlarzinent was at
his ins'ance, and the conditions of it for his advantage, heis not
very likely to sucecerd.

At all events, I think it better to dispose of this summons as it
stands, an'l I have no hesitation in G.:charging it with costs.

GENERAL CORRESPONDENCE.

Hastox, January 3, 1359.
To rug Eprtors or Tue Law JuurNaL.
Manicipal Laiw —Disqualification.
A questi noagirates this City, as I presume it will other

wr tuder a Corpuration, by himscll or putner, other than a
Suuon or Innkeeper, ean be eonsidered duly qualified under
our Statute, for the office of Alderman or Councilman ?

It is thonght strange here, that such classes are permitted
to enter our Council, for we have invariably found them to
legislate for their own interests.  Of course they have a voice
and a vote in fixing the amount of their own licenses, and may
benefit themselves in many other ways, I could give you
instances, but Jv not wish to be persunal. Your answer to
the above question, wiil suit all the purposes of 1y enquiry,
and may be of usc to more than oune place or person in the
Province.

Yours &e.,
 ScruTENS.”

{It is impossible for us to answer the question put by our
correspondent, without understanding more fully than he ex-

plaing, the nature of the license to which he refers, Some
licenses from a Municipal Cerporation, are in the nature of

cuntracts or dependent upun contracts. A person hulding such
a license, would be disqualified as ¢ having by himself or his
partner, an interest in a contract with the Corporation.”’—
Evs. L. JJ.]

MONTHLY REPERTORY.

COMMON LaW.

EX. C Becxit v. PaGE AND ANOTHER. June 21st.
Sule of goods—Mercantde contruct, construciion of—:*¢ Or any less

aumlber that may arrace”’—LBules of hdes.

The plaintiff ~old to the defendants certain bales of hides des.
cribed in the cuntract as—

“P. B. 326 | 425 100 bales containing 15.600 1bs.
. B. 11 15 15 s o 2,610 ¢«

(or any less number that may arrive.) East India hides said to
be very good Patua, shipped per ¢ Outario” Caleutta to liamburg,
and to be delivered at 113d per 1b. round, but the wrappers to be
charged at 8d perlb  The bales were formed of hides wrapped up
in hides.  The ship and cargo having met with sea damage, the
master put back to Caleatta and eighteen of the bales in question
which had been damaged were sold, the remaining mnety seven
arrived at the port of discharge, but the defendants retused to
accept them.
In an action for not accepting.

Ield, {afivming the judgment of the Common Pleas), that the
words *“or any less number thatmay arrive,” applied cqually to the
number of bales and to the number of hides, and therefore that
the defendants were liable though the number of bales tendered
was short oi’ the precise number incationed in the contract.

Q. 5.

Attorney’s Uen for costs—Right of the parties to corpromise.

DRUssDpoN v. ALLARD. June A,

If the partics to an action cater into o compromise, the ctfect
of which is to deprive the plaintift's attorney of his lien for costs,
the comt will not set it aside, untess it be collusively entered
into with the expiess olject of defeating the attorney’s Jien.

Semble, thataf a case for the intevference of the court be made

j out, the praper way of proceeding 15 to apply to the court to coin-

places, . ¢, whetlier, or not, a persun Lholding & License frum | pul the defendace to pay the attorncy his costs.
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X, C. JACK<ON ANMD ANOTHER v. FOSTER. June 18.h.

Insurance—Condition thut life policy shall be veul w the eveat of
sutcede, unless thard parly have acquired @ bona fide anterest for valuable
constderatvm—dssiynment by operativn of law—Bankruptcy.

B a merchant at Valparaiso, insured his life in England under
a policy subject to this condition :=—"This policy will be void if the
Life assured die by fus own bands ur the hands of justice by duclling
or suicide, but if any thivd party have acquired n dond fide interest
therein by assignment or by legal or equitable lien for a valuable
cousideration or as sccurity fur woncey, the assurance therehy ef-
fected shall nevertheless to the cxtent of such interest be valid and
of full effeet.  On the Oth of July 1838, while the policy was run-
ning. B beeame bankrapt and according to the law ot Valparaiso
his property became vested by operation of Iaw in the eseribano o
notary of the Consulado Comt.  On the 1dth July B committed
suicide.  On the 15th July a meeting of creditors was held and the
plaintiffs were appointed assignees, upon which the preperty of B
beeame vested in them.

Action having been brought to recover the amount insured.

Iield, (aftirming the judgment of the Queen’s Beuch,) that the
plaintiffs were not entitled to recever as they were not such third
parties as the exception in the condition was intended to refer to.

Cocksiny, C. J.—The bankrupts assignees are not a third
party, they ouly represent the bankrupt’s estate as it was at the
ume of baukruptcy and not the interest of a third party.

EX. Canrter v. Crick. May, 7.

Warranty—Sale of yoods——Representation.

Where the plaiatiff hearing from a third person chat the defend-
ant had some seed barley for sale, went to bim and saw a sample
of 1t, and upon the defendant sanying, it is very gowd, oreclel
would not scll it to you,” the defemdant's clerk at the same time
writing to the vendor of the defendant in the plaintiffs presence.
in these words, I shall be glad toknow whatsortit.s, as it would
do very well for seed,” bouught sixty-six quarters of it, and it
turned out to be barley of an inferior kind, not nswally grown.

Ileld, that these representations did not amount to a warranty
that the barley was of any particular hind.

EX. Cosprrr v. Tur Gexerat SrzaM Navigariox Co, JMay, 3.

Costs—County Courts Act—Concurrent jurisdiction—Diwcelling by
Corporation,

A Cerporation does not dwell, within the meaning of the 128th
section ¥ & 10 Vig, ¢. Y3, at a place other than their chief office,
where they carry on business by means of an agent merely.

EX. ConyisH v. ABINGTON. April, 29.

Lvidence—Estopped by conduct— Interference from silence.

Plaintifi’s foreman sold goods of his master to the defendant,
vepresenting when he sold them that he was dealing op his own
account, aud selling the goods as principal. The sales were entered
in the plaintifi’s bouks as made to the defendant, and inveices were
sent by the plaintiff to the defendant, in which the defendant was
charged with the goods to the plamufl.  The fereman explamed to
the defeudant that it was dene by mistake, as he, the foreman and
not the defendant, ouzht to have been charged in the mnveice, and
the defendant gave the foreman bulls for the value of the goods,
and afterwards settled the amount on account with him.

Ield, that the plaintifi was entitled to recover the price of the
goods in nn action for goods sold and delivered, on the ground that
the defendaut had, as found by the jury, so conducted himself as
naturally to induce a belief in the plaintiTU's mind that the defend-
ant was purchasing the goods of hin.

Q. B. Fraxcs v. IIawkesner. May, 30.

Statute of limitation—sicknorwledament in writing.

A party chargeable with a debt wrote aJetter, where.a be states
an account, making the debt one of the items agaiast himsclf, and

clainnug a balance in dus own Covor, amld oflenad to tabe wn ar-
rangemant which was not acceded to

Held, that the letter was not an ackoowledzment within Loid
Tenterden’s Act.

C. b, Axx Lreaax v, Kirgnas, Apral, 21,

Promssory note—E Jict of patting name on back of nute by jersen,
other than by payee or wdorsee— Notrce of avkonar— Wareer of.

A being indebted to B auakes & promissiry nute, payable to tho
ovder of B, wluch B ngrees to take on having C's name cudorsed
by C on the hack of the note.  Thereupon, aud befure any cudwse-
ment by B, C wnites hus nawe on the back ot the note. Thig,
alone dues not amount to an awithonty to B the payee, 1o put his
nane on the back of the note above C's name, so a3 to cunstitute
C an indorsee, and o bable as a second indor-cr,

Quwre.-—What would the effect have been if € had given such
authoiity expressly.

L]
Q. b.

Wratten contruct— Lvidence to apply— Effect of that etidence—
Lrcess

The defendant, a wool buyer, purchased of the defend ints, sheep-
farmers, a quantity of wool descmbed simply as ¢ yor: ol A
previous conversation had taken place between the paan o> which
the plaintifi had stated that beside their awn ciip ot wool, they had
purchased the clips of four ov five neighbouring farmers whore
names were specified, and that altegether the quantity amounted
to ** 2300 stones, a hundred stones more or less.”

Held, in an action against the defondauts for not acceptiug the
wool, that evidence of this conversation was admissible to expian
what was meant by the term * your wool.”

Held also, per Canresren, C. 3., and Erwk, J.,~that this conver-
sation was not therely made a part of the contiact so that the
quantity specified beeame an ingredient in the contract and that
the cuntiact was perfurmed by the plaintfls sanding all the woul
which they then had nmounting to 2,533 stoues.

Wicuryax. J.,—d:ssenuenie.

Semlble, per Ervk, J..—that even if the guantity mentioned was
a part of the countract that it was a question for the jury whether
or not the cxcess was unreasonable.

MacvoNa: b BT AL, V. LoNGBOLTON Muy, 27.
» Y,

EX. Price v. Worwoon. Aprit 30

Ejectment—Torfiture—Wairer of forfusture—Dayment of rent—

Fodence of breach of covenant to msure—Evidence of instflicrent

distress -

A tenant admitted twice before the commencement of an action
of ejectiment, under a condition for te-catry on failure to keep tho
premises insured, that he bad not insured the premises.  The last
admission was about a month betore the act.an was brougzht, and
he then said he did not insure for want of moncy. The day pre-
vious to the bringing of the action, the Iandlord received rent fiom
a0 under tenant.

2eld, that there was evidence that the premiscs were uninsured
after the receipt of the rent.

Semble, that the recapt of the rent was no waiver of the pre-
sious forfeiture.

Evidence of a search of the giound fluor only, where there mio
rooms in an upper floer is not suthcicnt for the parpase of showing
that their are not goods on the premises sufficicut to satisfy nticars
of reat.

EX,
Lractice—S:gmung judyment after death of diicndant on the :cme day.

Where judgment was signed on the syme day that the defendant
died, the defendant dying at half past nine in the morning, nd
the judgment bring signed at clesen, the hour at which the office
opened.

. Held, on the authazity of Remna v, Edicards, 9 Ex 32, that the
signing julgment Leing a judwial act twoh precedence of all other
acts dune ot the same day, and was valid.

Wiienr v. Mits, May 12,
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Mansuars v. Tue Bisnor or EXETER Axb aNoTRER.

Common Law Procedure Act 1872, secs. 80, and 81,

Scetions 8V and 81 of the Cowmon Law Procedure Act 1852,
apply to pleadings in Quare unpedit. |

L.C. Croucnt v. WALLER. June 1.

Separation deed— Pustic policy.

A deed of separation and o deed of setticm ot wero executed in
pursaance of anaward.  The former contanad solse provisivos as
to the custody of the children, contrary to wublic policy, and the
master of the rulls bung of upinion that Uuth deeds coustituted
one transaction, held both void.

On appeal, /ield, that though both sprung out of the same cis
cumstances, and were executed in pursuance of the same award,
the deed of gettlement was independent and that an avuuity under
it was absolutely payable.

CHANCERY.

V.C.S. In e Gruve's TrusTs. June 4.

Will—~Construction—Gift of annuity for separate use.

A testator by Lis will requestcd his executors to invest in Gos-
erument secanties sufficicnt woticy in their nanies to produce £40
a year and pay the same quarterly, to A for her separate use,
without power of anticipation.

JL.1d, that A. was not eatitled to have the corpus of the fund
pruducing the annuity transferred to her.

V.C. Is rE Marsvex's TrusTS. June 4.

Porcer— Fraudulent execution— Married women.

Where a discretionary power given to 2 married woman to ap-
puint sinung her clldeen, i3 execated by appuistang the whole to
oneg, and there is evidence to prove that such appointment was
made upon the arrangement that such child should hand over
half the sum appointed to her father, and give him a life-in-
terest in the remainder; such appointment is void as a fraud on
the power, although the arrangemcut is never communicated to
the appointee.

Where an appointment is valid on the face of it, if it can be
proved that the exercise of the power is not an honest one, but
tend'ng to defeat the object, the Court will declare it to be void as
a frand upon the power,

Where an appotutment is in fraad of a poswer, there isan im-
purtant distinction between the case of defeating the vbjects of the
power aud those to take in failure of thuse vbjects.

REVIEW,

Tue Lower Canapa Law Awnymavac ror 1860.  Compiled by
George TFutvoye, Advocate. Printed and published by
authority, by John Lovell, Montreal. Price, 2s. 6d.

"This appears to us to be a very useful compilation, and fur-
nished at & moderate price. It is something similar to the
Sheet Almanac which we issue yearly for Upper Canada.

The Law Almanac fur Luwer Canada is printed and pub-
lished ** by authority.” What docs this mean? It cannot
mean that cither Mr. Futvoye or Mr. Lovell require the per-
mission of Guvernment, the one to compile or the other to
publish the Sheet Almanac.  We are sufficiently rebellious to
publish a Law Sheet Almanac fur Upper Canade withouat any
such permission.

1
We fancy the cxpression, by authority,” must have a
different meaning. Is it that the Government aids with money
the Lower Canada unblic:uion? If so, why the chargo of
25, GJ. per copy 2 We presume the Government has no desire
to make a profit on such a puny enterprize.

We have heard that the Government aid the Lower Canada
Law Reports, and it is nut improbable that the Lower Canada
Sheet Alinanac receives some substantial crumbs of comfort,
If this surmise be correct, we find no fault with the Govern.
ment for its connexion with these legal publications. We
think it the duty of Government to succor publications of the
kind, bat think also that kindred publications in Upper Canada
should not be neglected.

It is admitted everywhere that the U C. Law Journal has
done more to extend the uscfulness of local courts, than any

juther iufluenco at work in Upper Canada, aund yet wo Lave

uever yet received une sixpence of Guvernment aid.

Tuoe Areastic Mostuey.,  Boston: Ticknor & Fields.
The number for February, just received, contains tho fol-

’;u“‘ing:-—Cvunting and Measuring ; My Last Luse, A Shet-
j land Shawl; Riba de Roma; The Amber Guds; The Puets’

Friends; The Memorial of A, B.; Some Account of a Visionary;
The Truce of Piseatagua; The Maroons of Jamaica; ‘The
Professor’s Story; Mexico.

The article, * Counting and Messuring,” is deservedly
placed first in the number. Itis both learned and intcresting,.
Both counting aad measuring are arts, and tho gradual im-
provement of the arts, as the mind of man expanded, is beanti-

j fully deseribed.  This paper is evideutly the prudactiou of o

schular.  Of the light articles, we have perused *“ My Lagg
Love ” and * Sume Account of a Visionary.” Buth are well
written, and well worth reading. Other papers in the same
number we have no doubt are as much svu, bat we have not
had leizure to read them.

Gopey’s Lapy’s Book. Philadelphia: Louis A. Godey.
In this, as in cach number, our fair friends will find much
to instruct—much to delight. Lessons aro given both as to
““the ornamental” and * useful.”

APPOINTMENTS TO OFFICE; &cC.

JUDGE.

JOHYN BOYD, of the City of Toronto, Esquire, Barrister at Law, to Le Junior
Judize of the County Cuurt. fo and for the United Couutles of York and Peel.—

(Gazotted 17th December, 1859.) .

REGISTRARS.

Tho Honorable GEORGE STRANGE BOULTON, to ho Registrar for the West
Ruding of Northumberland — Gszetted 10th December, 1852)

JOUN M GROVER, E«quire, to be Registear for tho East Riding of Northumber-
Iand.=(Gazetted 10th December, 1850 )

GhoRul . WARD, Esquire, to bo Registrar for the Fast Riding of Daubam

' RUBERT ARMOUR, Esrquire, tobo Registrar for the West Riding of Durham.

JAMES BELL, Esqaire, tu be Reglstrar fur the South Riding of Lanark

ORMOND JONES, Ewquire, to be Itegistrar for the North Riding of Lanark.—

(Gazetted 10th December, 1859.)

CORONERS.

WILLIAM CREELMAN, Exquire, Assuctate Cotoner for the City of Toronto.—
(Gazetted 10tk Decernber, 1859.)

DANIEL YOUNG. Esquire, M. D., Associato Coroner, County of Hastings.—(Ga-
zetted, 16th Docember, 1859.)

NOTARTES PGBLIC.

HGSON WILLIAM MUNRO MURRAY, of Toronto, Faquire, Barrister at Taw,
to bo a Matary Public in Lpper Cznnrda,—Gazetted 10t December, 1853,

WHLTAM HEMRY WILKINSON, of Napanee, Fajaire, Attorney at Law, to bo
a Notary Public in Upper Canada —{Gazetted 10th December, 1839.)

JONN WILLIAM DUNKLEE, of Clifton, Esquire, to bo a Notary I'ublic in Up.
per Canada.—{Gazetted 15th December, 1559.)

JAMES R. COTTER, of Dunncille, Esquire, to Le a Public Notary in Upper
Csuada—~Gazetted 31st Decemnber, 1859)

TO CORRESPONDENTS.

Pack Das, H. Pitrz—Uader “ Division Courts”

ScreTrNs.—Uoder “General Carresposdence.”
S7CDIOSUS.—Required yuur pame. Mo owco taken of apoaFmcus communlaa-
tions



