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DOMINION LAW REPORTS

HART v. RYE.
Alberta Supreme Court, Heck, •/. February 7, 1914.

1. IIOMEHTEAII (SIC—10)—KsT.XIII.lsil MENT IIY OCCUPANCY— At IT.XI. RE
SIDENCE—Exemption.

Tin* "homestead" xvliich. ns against execution creditors, is under 
hit. 2 of the Alberta Exempt ion Ordinance, eh. 27. protected as ex 
empt. means the ‘'home residence" or “home place" or "actual resid
ence" of the debtor and his family.

IIte Claston ( 1800), I Terr. L.R. 2*2: lie llcthcriuyton ( 1010), 0 
H.L.H. 202. applieil. |

2. lloMENTEAU (lie—10)—ACTUAL occupancy—Temporary absence—
I \ 11 N l l"\ III III II Ii\.

"Actual occupancy" of n homestead to satisfy tin* requirements of 
tin* Allierta Exemption Ordinance N.W.T. 1011, eh. 27. dis*s not 
necessarily imply constant personal presence there, and a temporary 
absence necessitated hv some casualty or for the purposes of business 
or pleasure may he consistent with "actual occupancy." provided there 
is a constant and abiding intention to return.

ilh lletlieriuyton ( 1010). 0 S.L.R. 202. at 2."L>. applied.|
0. Execution (ft!—8)—Lien on i.aniik—( i aim of iiomeki exh exemp-

The burden of proof ami of expense in a claim for a homestead ex 
emption as against an execution lodged in the land titles olllee against 
the debtor's hltlds lies upon the debtor, and when lie succeeds only 
upon proof of extraneous facts as to intermittent actual occupation of 
the lands and the elTect of a cropping agreement with a tenant, lie may 
properlx Is* ordered to pay the execution creditor’s cost* of an applica
tion h\ originating summon* to declare the exemption.

4. Exemption* (SNA—5)—When property exempt from kei/.i re.
Ill il simple ease, if clear proof Were presented to till* execution 

creditor by affidavit or otherwise that land apparently affected by 
the execution lodged by him in the land titles office was exempt under 
the homestead exemption law. lie should, at the expense of the debtor, 
do xxhat was necessary to remove the cloud on the title. (Dictum 
per Beck. .1.)

|Sis* Annotation on exemptions from execution process, at end of 
this ease. |

Am.ic.moN Iiy way of originating summons under the Al
berta Exemption Ordinance, N.W.T. Ord., eli. 27. to have certain 
hinds as homestead declared to lie exempt front seizure under 
execution.

The application was granted.
Ihrtor ('otvan, for plaintiff.
IV. ,/. A. Mustard, for defendant.
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Beck, J. :—This is an application on an originating sum
mons for a declaration that a certain quarter section of land 
transferred by the plaintiff's husband to the plaintiff on March 
31, 1913, was on that date his “homestead” and therefore ex
empt from seizure under execution in view of the provisions of 
the Exemptions Ordinance (Consol. Ord. N.W.T. 1898, ch. 27) 
and consequently that the memorandum of an execution ob
tained in an action by the defendant against the husband re
gistered on September 30, 1911, noted upon the plaintiff’s certi
ficate of title he cancelled.

The Ordinance, sec. 2, enacts that : -
Tim following real and personal property of an execution debtor and 

his family is hereby declared to be free from seizure by virtue of all writs 
of execution, namely, . . .

9. The homentcad, provided the name lie not more than 1(10 ocres; in 
ease it lw> more the surplus may be sold, subject to any lien or encum
brance thereon;

10. The house ami buildings occupied by the execution debtor, and also 
the lot or lots on which the same are situate according to the registered 
plan of the same to the extent of $1,500.

Sec. 5 says;—
In ease of the death of the execution debtor, his property, exempt from 

seizure under execution, shall be exempt from seizure under execution 
against the personal representative if the said property is in the 
uhc nml enjoyment of the widow and children, or widow or children of the 
deceased and is necessary for the maintenance and support of said widow 
and children or any of them.

It 1ms long been settled that “ stead” in this Ordinance 
is used in the sense of “home residence” (Hr ('laiton (1890), 1 
Terr. L.R. 282), or. in other words, “the home place, the house* 
ami the adjacent lands occupied as a home, tin* residence
of the debtor and his family” (ft* 11tthcrington 1910), 3 S. 
L.R. 232).

Lamont, J., at 235, in the last cited case, develops in a very 
satisfactory way the full sense of these brief definitions:—

The leading and fundamental idea connecteil with a homestead is, un
questionably, associated with that of a place of resilience for a family, 
where the independence and security of a home may lie enjoyed without 
<langer of loss, harassment or disturbance by reason of the improvidence 
of the head or any other member of the family. It is a secure asylum, of 
which the family cannot be deprived by creditors: Thomson on Homesteads 
and Exemptions, p. 99. The purpose of the Exemption Ordinance being 
to preserve to the debtor and his family a home in which they can dwell 
without risk of disturbance from creditors, it follows that to secure the 
protection of the Ordinance there must be actual occupancy of the place 
as a home. Hut the term “actual occupancy" is not to lie understood as 
requiring constant personal presence, so as to make a man’s residence his 
prison, or that a temporary absence enforced by some casualty or for Uie

4
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purpose* of business or pleasure would constitute a censing to occupy
or un abandonment of the homestead: ( ye. 474. Rut where    ecution
debtor or bis family is not living on the homestead claimed as exempt 
at the time of the seizure, it is primA furie not exempt, and the onus is 
east on the claimant to shew that the land is still within the protection of 
the Exemption Ordinance. To do this he must shew that the place is still 
bis actual and honû fuir residence, and that his absence therefrom has only 
lieen of a temporary character. In other words, he must satisfy the 
Court that lie has not abandoned the place as his home. What con
stitutes abandonment? It is a removal from the premises with the inten
tion of aci|tiiring elsewhere a residence which is not merely of a tem
porary character and which is taken for purposes not consistent with the 
retention of the original premises as his home. The character of the new 
resilience acquired ami the purposes for which it was acquired seem to me 
to be important factors in determining whether or not the debtor has 
abandoned the premises claimed as exempt as his actual place of residence. 
A man might close up his house ami go on an extended tour without 
abandoning his home, or In* might move into town to enable his children to 
attend school during school term, and still preserve the right to hold his 
homestead exempt. Hut where a new residence is acquired, it must only 
be a temporary one for a definite purpose, with a constant ami abiding 
intention to return as soon as that purpose is accomplished. The exemp
tion from seizure given b\ the Exemption Ordinance being in derogation 
of the rights of the creditor, under the general law to realize his debt out 
of the property of his debtor, is to be strictly construed: Harris v. Itunkin,
I Man. L.lt. 135; Dickson v. Mr Kan. 12 Man. L.H. 514.

The facts in this case are as follows; The land is situated 
a limit thirty-five miles from Edmonton. which is the principal 
market town for people living in that neighbourhood. Ilart 
entered for the land in question as a homestead under the Dom
inion Lands Act. lie went into occupation about April 1. 1909. 
Having no house, he lived in a tent. His wife joined him in 
•lune and remained with him till some time in November. He 
left the place temporarily about December 14. 1909, and was 
“in the east” during three months of the winter, and spent the 
remaining couple of weeks in Edmonton in a house in which he 
then had some interest, which he immediately parted with, re
turning to the homestead in April. 1910. He continued in occu
pation—including the winter of 1910-1911— until November, 
1911. His wife was with him during the summer of 1910 but 
spent the winter of 1910-11 in Edmonton, the daughter going 
to school there. I gather, though it is not very clear, that his 
wife and daughter spent the summer of 1911 on the place with 
him. The family spent the winter of 1911-1912 in Edmonton, 
Hart going out occasionally to the farm where he had a hired 
man. who looked after the farm stock, some cattle, sheep and 
poultry owned by Mrs. Ilart. Ilis work in town during this 
winter was ‘‘warehouse work usually,” by which I understand 
working in a warehouse for wages, lie returned to the place
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in March. 1912. and remained there till October. 1912. his wife 
and daughter being with him at least during the summer. Dur
ing these years Hart had fenced the whole quarter section; had 
erected a log dwelling-house with shingle roof 20 x 20 feet; a 
log barn with lumber roof 20 x 24 feet ; a cattle shed with hay 
roof, 24 x .10 feet, and had during the seasons of 1910, 1911. and 
1912 raised a crop on about 10 acres and had kept on the land 
the farm stock, belonging to his wife, there being some 30 acres 
of hay land.

lie had during this time sufficient farm implements for his 
purposes and sufficient furniture for himself and his family 
consisting of his wife and daughter. It was this occupation and 
these improvements which earned the patent for the land. The 
patent was issued to Hart some time in March. 1913, or. per
haps, earlier. It is quite clear, of course, that the land was, and 
had been continuously, exempt from seizure up to October, 1912. 
by reason of Hart’s occcupation, and up to the date of the is
sue of the patent by reason of the express provision to that 
effect of section 29 of the Dominion Lands Act (eh. 20 of 1908). 
In October. 1912. lie made an arrangement with a man named 
Ives. Ives says it was a lease to him of the entire farm for one 
year upon the terms that Dart was to supply seed and one yoke 
of oxen and Ives was to crop “the said lands’* and deliver to 
Hart one half of the crop. Only Hart and Ives were present at 
the conversations at which the arrangement was made. Mrs. 
Ives says Hart told her of the arrangement. She says the 
terms were that Ives was to crop the broken land ami In look 
afin• th< cutth, sheep ami poultry and was to give Hart om 
half of lln map ami of tin im n asi of tin stin k ami poultry.

Ives’ son says:—
M> father, .lolm F. Ives. leased tin* said <|iiarter section by a verbal 

lease in October, 11112. from (\V. Hart, for half of the 11)13 crop, the 
seed for which was to lie supplied by the saiil ( . W. Hart, and the work 
done by my father and myself, and went into possession on the said date.

He was not present at the conversations at which the ar
rangement was made and does not give the source of knowledge 
on which lie makes this statement. Hart’s version of the ar
rangement is that Ives was to work the broken land. 8 to 1(> 
acres, during the season of 1913; that Hart was to supply tin 
seed and a yoke of oxen and that Ives was to care for the cattle 
and sheep belonging to Mrs. Hart during the winter, and that 
Ives was to have the use of the dwelling-house with the right 
on Hart’s part for himself and his wife and child to occupy 
part of it during the summer. Both Hart and his wife swear 
that they intended to return and reside on the place in tin 
spring, m.. of 1913. As a matter of fact, they did, and without 
objection on the part of Ives, occupied the upper storey of tin
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dwelling-house, supplying their own provisions and taking 
their mvals in common with Ives and his wife. In August. 
Hart and his wife were in Edmonttin for a week, leaving their 
daughter, who was returning to school, there.

They both immediately returned and remained on the farm 
till the middle of September, when an altercation took place be
tween Hart and Ives in which Hart was rather badly hurt so 
that he could not work for some weeks. Hart and his wife then 
came to Edmonton and an agreement of settlement was signed 
by both parties whereby there was a division of grain, hay and 
vegetables (some grown—presumably by Ives—on other land) 
and animals, and concluding:—

I (Ives) will leave house . . . on or before 18th Octolier, 11113. you 
(Hurt ami his wife) to have all former rights exercised by you on said 
quarter.

Hart and his wife returned to the farm on October 8, but 
were refused admittance to the house and had to return to Ed
monton, where they remained till Ives left on October 18, when 
they went back to the farm, where they now are. During the 
summer of 1913, Hart «lid a considerable amount of work on 
the farm in breaking more land, repairing the buildings ami 
fences and cutting hay for the farm stock.

Though the whole evidence before me is by way of atlidavit 
and the depositions of Hart and his wife, and Ives, taken by way 
of cross-examination, I am less favourably impressed with the 
evidence of Ives than with that of Hart and his wife I think, 
too. the probabilities are rather in favour of Hart with regard 
to the terms of the arrangement between them, especially as th 
subsequent conduct of the parties seems to me to corroborate 
Harts version.

A doubt may be raised of the fixed intention of Hart to 
occupy the farm after the issue of the patent independently of 
an idea that such occupation was necessary in order to en
deavour to satisfy the Vourt of such intention by conduct, in 
view of this very application, which the evidence disc lost-* he 
probably contemplated as early as April, 1913. But, on the 
whole, I think he had independently the bond fuh intention of 
returning to the land in the spring of 1913, and remaining on 
it during the ensuing summer, although prior to obtaining pat
ent In1 had already made up his mind to transfer the land to 
his wife, in consideration, they both say, of some $4.000 ad
vanced to him by her from moneys which came to her from her 
mother s estate and which some time previously to his taking 
up the homestead he had lost in business.

On these facts I hold that the land in question was, at the 
time of the transfer from Hart to his wife, the homestead < 
Hart and therefore exempt from seizure under the defendant’s
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execution, and that an order accordingly should go: Fredericks 
v. AT. IV. Tim slur Co., '$ K.L.K. 280, sub nom. Northwest 
Tim slu r Co. v. Fr< dericks, 44 Can. 8.C.R. *118.

As to the costs, the defendant Rye, the execution creditor, 
was entitled to lodge his execution in the land titles office and 
was under no obligation to go to any expense to prevent it ap
pearing as a charge against any property standing in the name 
of the execution debtor, which could only, by reason of extrane
ous facts, la* shewn not to be properly a charge. I think the 
whole burden of proof and expense lies in such a case upon the 
execution debtor. In a simple case if clear proof were presented 
to the execution creditor by affidavit or otherwise before action 
that land apparently affected was in reality not so. 1 think lie 
would la* bound, at the expense of the execution debtor, to do 
what would be necessary to remove the cloud.

In the present case it is obvious that only by such a motion 
as this could tin* question of the execution creditor’s duty la- 
determined, and I think, therefore, he should not la* at any ex
pense in connection with this enquiry. I therefore direct that 
the costs of the defendant Rye be paid by the plaintiff Ilart.

Application grant (d.

Annotation—Exemptions (fill A—5)—What property is exempt.

Following is a summary of the exemption laws of the dillerent pro-

Alberta.

The Province of Allteria by the Exemption Ordinance, N.W.J*. eh. 27, 
provides for the following exemptions from execution ;—

Nee. 2: The fed lowing real and personal property of an execution debtor 
and his family is hereby declared free from seizure by virtue of all writs 
of execution, namely: —

Subset*. (1). The necessary and ordinary clothing of himself and his 
family ;

Sub-sec. (2). Furniture, household furnishings, dairy utensils, swine 
and jHiultry to the extent of $500;

Sub-sec. (0). The necessary food for the family of the execution debtor 
during 0 months which may include grain and Hour or vegetables, and 
meat either prepared for use or on foot;

Sub-sec. (4). 3 oxen, horses or mules or any 3 of them, 0 cows, 
0 sheep, 3 pigs, and 50 domestic fowls Itcsides the animals the 
execution debtor may have chosen to keep for food purposes and food 
for the same for the months of November, December, January, February, 
March and April, or for such of these months or portions thereof as may 
follow the date of seizure provided such seizure Is* made between the 1st 
day of August and the 30th day of April next ensuing;

Sub-sec. (5). The harness necessary for 3 animals, 1 waggon or 2 
carts, 1 mower or cradle and scythe, 1 breaking plough. 1 cross-plough, I



16 D.L.R.] Haut v. Rye. 7

Annotation I nuiUminh—Exemptions i 6 II A—5»—What property is ex

set of harrows. 1 horse rake. I sewing machine. 1 reaper or hinder, 1 
set of sleighs and 1 seed drill ;

Sub-sec. Hi). 'Ilie hooks of a professional man;
Rub-sec. (7). The tools and necessary implements to the extent of 

$200 used by the execution debtor in the practice of his trade or pro
fession;

Sub-sec. (8). Need grain sufficient to seed all his land under cultivation 
not exceeding HO acres, at the rate of 2 bushels per acre, debtor to have 
choice of seed, and 14 bushels of potatoes;

Sub-sec. (!>). The homestead, provided the same lie not more than 
100 acres ; in case it la* more the surplus may lie sold subject to any 
lien or incumbrance thereon ;

Nub-sec. (10). The house and buildings occupied by the execution 
debtor and also the lot or lots on which the same arc situate according to 
the registered plan of the same to the extent of $1,500.

Nee. 4: Nothing in this Ordinance shall exempt from seizure any article 
(except for the food, clothing and liedding of the execution debtor and his 
family) the price of which forms the subject-matter of the judgment upon 
which the execution is issiitsl.

ItKITISIl C'OI.VMBIA.

The British Columbia Homestead Act, R.S.B.C. 1011, eh. 100, exempts 
from execution the following property :—

Sec. 5: A homestead, after the same shall have been duly registered, 
shall he free from forced seizure or sale by any process for or on account 
of any debt or liability incurred after the registration of such homestead 
in manner aforesaid, up to $2,500.

Sec. 17 : The following personal property shall be exempt from forced 
seizure or sale by any process at law or in equity; that is to say. the 
goods and chattels of any debtor at the option of such debtor, or if dead, 
of his personal representative, to the value of $500; provided that nothing 
herein contained shall be construed to exempt any goods or chattels from 
seizure in satisfaction of a debt contracted for or in respect of such 
identical goods or chattels ; provided further that this section shall not 
lie construed so ns to permit a trailer to claim as an exemption any of the 
goods and men ise which form a part of the stock-in-trade of his liusi-

Maxitoba.

The Manitoba Executions Act, R.8.M. 1013, cli. 06. provides tor the 
following exemptions from execution:—

Nee. 20: Except ns otherwise by any Act provided, the following per
sonal and real estate is hereby declared free from seizure by virtue of nil 
writs of execution issued by any Court in this province, namely:—

Nub-sec. (a). The beds and bedding in the common use of the judgment 
debtor and his family and also his household furniture and effects not ex
ceeding in value the sum of $500;

Nub sec. (6). The necessary and ordinary clothing of the judgment
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debtor and his family and the necessary fuel for the judgment debtor and 
his family for six months ;

Nub-sec. (c). 12 volumes of books, the 1 moks of a professional man, 1 
axe, I saw. 1 gun. tl traps;

Sub-sec. (d). The necessary food for the judgment debtor and his 
family during 11 months, but this exemption shall only apply to such 
food and provisions as may lie in his possession at the time of seizure;

Sub-sec. (r). 3 horses, mules or oxen, (I cows, 10 sheep. It) pigs. 50 
fowls, and food for the same during II months;

Sub-sec. (/). The tools, agricultural implements and necessaries used 
by the judgment debtor in the practice of his trade, profession or occupa
tion, to the value of $500;

Nub-sec. iff). The articles and furniture necessary to the performance 
of religious services;

Nub sec. ( A ). The land upon which the judgment debtor or his family 
actually resides, or which he cultivates either wholly or in part, or which 
lie actually uses for grazing or other purposes; provided the same Is* not 
more than 100 acres ;

Null-sec. (t*). The house, stable, barns and fences on the judgment 
debtor's farm, subject, however, as aforesaid;

Nub-sec. (/'). All the necessary seeds of various varieties or roots foi
lin' proper seeding and cultivation of so acres;

Nub-sec. (À-). The actual residence or home of any person other than a 
farmer, provided the same does not exceed the value of $1,500;

Rub-sec. (/). The chattel property of any municipality or school dis
trict in this province, where the writ of execution issued after the 1st day 
of January, loll.

Nee. 30: Exempts insurance on exemptions.
Nee. 31: Exempts the interests of annuitants under the flovernment 

Annuities Act. 1008.
Nee. 37: Nothing herein contained shall Is* construed to exempt from 

seizure any real or personal estate mentioned in see. 20. sub-secs, a, c, r. 
/. if. h. f. j. and k. the purchase price of which is the subject of the judg
ment proceeded upon either by way of execution or certificate of judg 
ment or attachment.

New Rrv.xnwick.

The New Brunswick Memorials and Executions Act. Consolidated 
Statutes X.B. 1003. eh. 128. exempts from execution the following pro-

Nec. 34: The wearing apparel. Isslding. kitchen utensils and tools of 
his trade or calling to the value of $100 of any debtor shall lie exempt 
from levy or sale under execution.

Nova Scotia.

The Nova Scotia Exemption Law, statutes of 1885. eh. 34, exempts 
from seizure under writs of execution the following property :—
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empt.

See. 1: The following goods and chattel* shall lie privileged and ex 
' from seizure under any writ of execution, namely:—

Sub-see. (a). The necessary wearing apparel, lieds, bedding and bed 
steads of the debtor and his family;

Sub-see. < & >. 1 stove and pipe therefor. I crane and its appendages. 
1 pair of andirons. 1 set of cooking utensils, 1 pair of tonga. 0 knives. «1 
forks. 0 plates, tl teacups, 0 saucers. 1 shovel. I table, 0 chairs. I milk 
jug. 1 teapot, tl spoons. 1 spinning wheel and I weaving loom, if in ordin
ary domestic use. and 10 volumes of religious books, 1 water bucket. 1 
axe. I saw. and such fishing nets as are in common use. the value of such 
nets not to exceed #20;

Sub-sec. (c). All necessary fuel, meat, fish. Hour and vegetables, ac
tually provided for family use, not more than sufficient for the ordinary 
consumption of the debtor and hi* family for .10 days, and not exceeding 
in value the sum of $40;

Sub-sec. <#/). 1 cow, 2 sheep, and 1 hog, and food therefor for 10 days;
Sub-sec. (r). Tools and implements of, or chattels ordinarily used in 

the debtor’s occupation to the value of $.10.
See. 2: Nothing in the aforesaid seetions contained shall exempt any 

article enumerated in sub-secs, (ft), (r), (d), and (c) of said section from 
seizure in satisfaction of a debt contracted for such identical chattel.

ALTA.
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Ontario.

The Ontario Execution Act, 0 Kdw. VII. eh. 47. as carried into R.S.O. 
1014. ch. 80. provides foi the following exemptions:—

Sec. .1: The following chattels shall he exempt from seizure under any 
writ issued out of any Court, namely:—

Sub-sec. (<#). The lieds, bedding and liedstvads I including cradles) in 
ordinary use bv the debtor and his family ;

Sub-sec. (ft). The necessary and ordinary wearing Tel of the debtor 
and his family;

Sub-sec. (r). 1 cooking stove with pipes and furnb i. 1 other heat
ing stove with pipes, 1 crane and its appendages, 1 pair of andirons, 1 
set of cooking utensils, 1 pair of tongs and a C 1 coal scuttle. I lamp, 
I table. (1 chairs, 1 washstand with furnishings, (1 towels, 1 looking glass. 
I hair brush, 1 comb, 1 bureau, 1 clothe* press, 1 clock, 1 carpet, 1 cup
board, 1 broom, 12 knives, 12 forks. 12 plates. 12 tea cups, 12 saucers. I 
sugar basin. 1 milk jug, I teapot, 12 m|hm>iis, 2 pails. 1 wash tub. I scrub
bing brush. 1 blacking brush. 1 washlmard, 3 smoothing irons, all spin 
ning wheels and weaving looms in domestic use, 1 sewing machine and 
attachment* in domestic use, .10 volumes of books, 1 axe, I saw, 1 gun. «1 
traps, and such fishing nets and seines as are in common use. the articles 
in this subdivision enumerated not exceeding in value $150;

Sub-sec. (#/). All necessary fuel. meat. fish, flour and vegetables, ac
tually provided for family use. not more than sufficient for the ordinary 
consumption of the debtor and his family for .10 days, and not exceeding 
ill value $40;

Sub-sec. (c). 1 cow. 0 sheep. 4 hogs, and 12 liens, in all not exceeding 
the value of #100, and food therefor for .10 days, and 1 dog;

0
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Sub-sea if). Tools imd implements of, or chattels ordinarily used in 
the debtor’s occupation, to the value of $100: but if a specific article 
claimed as exempt he of a value greater than $100 and there are not 
other goods sufficient to satisfy the writ such article may bo sold by the 
sheriff who shall pay $100 to the debtor out of the net proceeds, but no 
sale of such article shall take place unless the amount bid therefor shall 
exceed $100 and the cost of sale in addition thereto;

Nub-see. (g). 15 hives of I tees.
Sec. 4: The debtor may, in lieu of tools and implements of or chattels 

ordinarily used in his occupation referred to in clause if) of sec, 3. elect 
to receive the proceeds of the sale thereof up to $100. in which ease the 
officer executing the writ shall pay the net proceeds of the sale if the 
sum do not exceed $100. or, if the sum exceed $100, shall pay that sum to 
the debtor in satisfaction of the debtor’s right to exemption under clause

Sec. 5: The sum to which a debtor is entitled, under clause (/) of sec. 
3. or under sec. 4. shall be exempt from attachment or seizure at the in
stance of a creditor.

Sec. H: Nothing herein shall exempt any article enumerated in clauses 
Ie) to ig) of sec. 3 from seizure to satisfy a debt contracted for such

As to free grant lands in Ontario, the Public Lands Act of that pro
vince. 3-4 Geo. V’. ch. (I. sec. 45. enacts:—

(1) . Neither the land nor any interest or right therein shall in any 
event be or lieeome liable for the satisfaction of any debt or liability con
tracted or incurred by the 1 oca tee, bis widow, heirs, or devisees, liefore the 
issue of the letters patent ;

(2) . After the issue of the letters patent, and while the land, or any 
part of it, or any interest in it is owned by the Ioca tee or his widow, heirs, 
or devisees, the same shall during the twenty years next after the date 
of the location he exempt from attachment, levy under execution, or sale 
for the payment of debts, and shall not be or become liable for the satis
faction of any debt or liability contracted or incurred before or during 
that period, except n debt secured by a valid mortgage or charge of tIn
land made after the issue of the letters patent. [Now K.S.O. 1H14. cli. 28.]

Prince Edward Island.

The Prince Edward Island Exemption Law, statutes of 1851, ch. 2, 
exempts from execution the following property:—■

Sec. 15: And lie it enacted that in all cases where it writ of fini faciaa, 
or statute execution, shall lie issued, upon any judgment obtained or to be 
obtained in the said Supreme Court, it shall not lie lawful for the sheriff 
or other officer executing such writ to seize or levy upon the necessary 
apparel and bedding of the debtor or debtors against whom such judgment 
shall In- obtained or of his, her or their family or families, or the necessary 
tools of his. her or their trade or occupation in satisfaction of such judg
ment : provided always that such apparel, bedding and tools, so to be ex
empted from being seized or levied upon as aforesaid shall not exceed 
the value of £15 in the whole to any one debtor.
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Qifjikc.
The Quebec Exemption Law. Revised Statutes Quebec, 1000, articles 

2001. 2002 and 2003, exempts from execution the following property:—
Art. 2001 : No publie lauds granted to a bonâ fide settler by instruments 

in the form of location tickets, oe< i licenses, or certificates of sale
or other titles of n similar nature or to the same effect, arc liable to 
seizure under execution, for specified period.

Art. 2002: Public lands patented as homestead are exempt up to 100 
acres, together with the « and appurtenances thereon erected, for

Art. 2003: Without prejudice to articles SOS and following of the Code 
of Civil Procedure, the movables and effects hereinafter enumerated, 
whether they lie in the possession of a In mû finir settler, as described in 
art. 2001, or in the possession of his widow, or of his or their children or 
descendants in the direct line, shall, so long ns the party upon whom the 
seizure is made, is owner or proprietor of the land in virtue of the said 
article, In- exempt from seizure and execution for any debt whatsoever, ex 
cept for the payment of the taxes, charges and dues mentioned in art. 
20i* 1. from the date of the grant of such lands and during 15 years from 
the issue of the letters patent, to wit:—

Sub-sec. (I). The IhmIs. bedding and liedsteads in ordinary use by his

Sub-see. (2). The necessary and ordinary wearing apparel of himself 
ami his family;

Sub-sec. (3). I stove and pipes, 1 crane and its a pondages, 1 pair 
of a ml irons, 1 set of cooking utensils, 1 pair of tongs and a shovel, I 
table. (I chairs. U knives, 0 spoons, tl forks, ti plates, 0 tea clips, 0 saucers, 
1 sugar basin, 1 milk jug. 1 teapot, all spinning wheels and weaving looms 
in domestic use, I axe, I saw. 1 gun. 0 traps, and such fishing nets and 
seines as are in common use. and 10 volumes of Issiks;

Sub-sec. (4). All necessary fuel, meat, fish, flour, and vegetables «ulli 
vient for him and his family for 3 months;

Sub-sec. (5). Seed grain necessary to sow his land;
Sub-sec. (6). 2 draught horses or 2 draught oxen. 1** other head of 

horned cattle, 0 sheep, 6 pigs, all the poultry, and the grain and other 
forage intended for the support or fattening of such animals and poultry;

Sub-six?. 7. Farm implements ami implements of agrieitlture;
Sub-sec. <N). The materials intended to be employed in the

construction of or repairs or improvements to buildings and mills on his 
land: provided the chattels mentioned in sub-secs. 3, 4, 5, ti. 7. and x. o| 
this art. (201*3) shall not be exempt from seizure and execution for the 
purchase price thereof.

Art. 2000: The proprietor of a homestead and all publie lands in virtue 
of arts. 2001 and 2002. has the right to alienate the saine by gratuitous 
or by onerous title, even without the consent of his consort expressed in a 
notarial deed.

Sahkatcukwan.
The Saskatchewan Exemptions Act, R.R.S. 1000. eh. 47. provides for 

exemption from execution as follows:—

ALTA.

Annotation

Exemptions

execution

C0B
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ALTA. Annotation (run tin mil i—Exemptions ( III A—51—What property is ex
. empt.Annotation

Kve. 2: The f..llow inir mil mnl per-onal projierty of an execution 
rehy ileclaml fret* from seizure by virtue ofExemption*

execution writ* of execution, namely
Nub-sec. III. The necessary and ordinary clothing of himself and Id*

Nub-sec (2). Kiirnitiire. household furnishings, dairy utensils, swine 
and poultry to the extent of #000;

Nub-sec. (3). The necessary food for the family of the execution 
debtor during ll months which may include grain and Hour or vegetables, 
and meat either prepared for use or on fiait ;

Nub-see. (4). 3 oxen, horse* or mules or any 3 of them. II cows. (I 
sheep. 3 pigs, and fill domestic fowls liesides the animals the execution 
debtor may have chosen to keep for food purposes and food for the same 
for the months of Xovemlier. Decemls-r. January. February, March and 
April, or for such of these months or |airtious thereof as may follow the 
date of seizure, provided such seizure la- made la-tween the 1st day of 
August and the 30th day of April next ensuing;

Sub-sec. | fi i. The harness necessary for 3 animals, 1 waggon or 2 
carts. I mower or cradle and scythe, 1 breaking plough. I cross-plough. 1 
set of harrows. I horse rake, I sewing machine, I reaper or hinder, I set 
of sleighs and 1 seed drill;

Nuh-sec. (II). The laaiks of a professional man;
Nuh-sec. (7). The bails and necessary implements to the extent of 

#200 ti-cd by the execution debtor in the practice of his trade or pro-

Nuh-sec. 18). Seed grain siillicient to seed all his hind under cultiva 
tioii not exceeding NO acres, at the rate of 2 bushels per acre, debtor to 
have choice of sissl. and 14 bushels of potatoes;

Siih-sis-. (0). The homestead, provided the same he not more than 1110 
acres; in case it la- more, the surplus may la* sold subject to any lien or 
inciimhrance thereon ;

Sub-sec. (|0). The house and buildings occupied hy the execution 
debtor and also the lot or lots on which the same are situate according 
to till- registered plan of the same to the extent of #1.000.

Nia-. 4: Nothing in this Act shall exempt from seizure any article (ex
cept for the fiaal. clothing and lasldillg of the execution debtor and Ills 
family) the price of which forms the subject-matter of the judgment upon 
which the execution is issued.

Y ikon Territory.

Vnder the Yukon Territory Consolidated Ordinances ( 1902) cli. 23. 
the following pro|a*rtv is exempt :—

Nee. 2: The following real and personal property of an execution 
debtor and his family is hereby declared free from seizure by virtue of 
all writs of execution, namely :—

Nub-sec. (I). Tbe necessary and ordinary clothing of himself and his

Nub-sec. (2). Furniture, household furnishings, dairy utensils, swine 
and |Hiultiy to the extent of #300;
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Sub-ser. (S). Tin* necemtHry fund fur the family of the execution debtor 
during 9 month* which may include grain and Hour or vegetables, and 
meat either prepared for use or on foot ;

Sub-sec. (4). The Iwok* of a professional man ;
Sub-sec. (5). The tools and necessary implements to the extent of 

used by the execution debtor in the practice of his trade or profession:
Sub-sec. (tl). The house and buildings «leenpinl by the execution 

debtor and also the lot or lots on which the same are situate, according 
to the registered plan of the same to the extent of Jjil.ôOO.

See. 4: Nothing in this Ordinance shall exempt from seizure any 
article, except for the food, clothing, and Is-ddiii" of the execution debtor 
and his family, the price of which forms the subject matter of the judg 
ment upon which the execution is issued.

BURTON v. HYLAND.

.Vot'd Scotia Supreme Court, Craham, A’../.. Mcayhcr, Hussell ami Hitch it. ,1,1.
February 14. 1914.

1. Costs ($ I—2)—Ixterlocvtory motion Nkw point.
Costs should not lie refused the successful party upon an interlocutory 

motion merely liecnusv the point of practice raised is new in that juris
diction.

Appeal by defendant from the order of Wallace. County 
Court Judge, dismissing without costs to either party plaintiff's 
application under summons for direction for leave to give notice 
of trial to defendant “on October 22. 1912$, for the present sittings 
of this honourable Court, but that the said action shall not be 
tried liefore the day of A.D., 1913." that the issues
of fact should be tried by a jury, and that plaintiff should be at 
liliertv to enter the cause for trial with a jury at the present sit
tings. etc.

The affidavit of plaintiff's solicitor read in support of the ap
plication stated among other things that it was in the interest of 
justice that the cause should be set down for trial at the present 
sittings, as otherwise it might be impossible to obtain payment of 
any judgment plaintiff might obtain.

The ground for refusing costs on the application to the County 
Judge, as statist in the order dismissing the ration, was that 
this was the first time that the question involved had been brought 
liefore a Court in Nova Scotia, and there was no decision directly 
on the doubtful |>oint.

The ap|>cul was allowed.
,/. ./. Power, K.C.. for appellant.
('. J. Burch ell, K.C., for respondent.
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Burton

Oraham, B.J.

The judgment of the Court was delivered by (1 hah am, E.J.:— 
Apparently the plaintiff two mistakes. He took out a
summons for directions when he had already taken a step after 
the appearance in the action, namely, serving a statement of 
claim. This he may not do by order 29, r. 16.

Then in the summons lie asked for permission to give notice 
of trial for a date in the sittings of the Court then commenced 
when the first day of that sittings and the entry day of the cause 
for the list were already past.

The learned Judge of the County Court dismissed the sum
mons, and that is not before us, but he dismissed it without costs 
on the ground that the point was new. There is an appeal.

Now I think, when the letter of a rule is clear, that this excuse 
for depriving a suitor of his costs does not avail. In respect to 
the second mistake, the plaintiff would have been right according 
to the decision of the Court of Appeal, Harter v. Iloldmvorth, 
11899) 1 Q.H. 2(>(>, if our rules were the same as the English rules. 
Hut they are not. We have (). 21, rr. 20 and 21, contemplating the 
preparation of a docket from entries of the causes to be entered 
on the Tuesday preceding the first day of the sittings. Those 
and those only are the causes for trial at that sittings.

If the plaintiff had applied on the ground of urgency under 
the County Court Act, R.S.X.S. 1900, eh. 150, sec. 27 (2), I have 
no doubt he could have got the cause set down for trial at a special 
sittings, and I think his affidavit did shew some such urgency or 
a good cause for a special trial. The Judges of this Court try such 
cases very frequently out of the regular sittings under O. 34, r. \a. 
But the plaintiff apparently did not apply on this ground, and I 
suppose that the application was technically wrong.

I think that the defendant should not have been deprived of 
costs on that ground.

The appeal must be allowed, and the defendants’ costs of 
opposing that application and the costs of this appeal will be his 
costs in any event, ar ' set off against plaintiff’s judgment, 
if any.

A ppeal allowed.

0
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Re CANADIAN GENERAL SERVICE CORPORATION
(Decision No. 1.)

MAN.

K.B.

1914Manitoba King'h Bench, Curran. •/. February 3, 1914. 1914

1. Corporationh and companies (XVI A—313)—Winiiixgvp—''Trading
COMPANY”—OlWKVTN OF INCORPORATION.

For the purposes of bringing u company within the scope of the 
Winding up Act (Can.) as lieing a "trading company.” any of the 
objects of incorporation stated in the letters patent creating the com
pany may lie looked at.

| /•*« Lake Winnipeg L. <(• T. Co., 7 Man. L.R. 235, followed ; Itc 
Anchor In rest nient Co., 7 D.L.R. 016, referred to.]

Petition for a winding-up order under the Winding tin Act. statement 
R.S.C. 1906, ch. 144.

/•'. .1/. 11 ii rb id iff, for petitioner.
A. E. II ns kin, K.(\, for the >’.
II. IV. Whitla, K.C., for Ryekman.

('urban, J. ;—Upon the petition for winding-up this com- I'unuj, 
pany being heard by me in ('handlers on January 26 last, ob
jection was taken by counsel for the company and others that 
the petition did not allege what business the company carried 
on so that it could lie determined from the petition itself whether 
or not the company was one to which the Act applied. There 
were other objections urged going to the merits of the case, 
which 1 intimated I would not deal with until I had reached a 
conclusion as to whether or not the company was one to which 
the Dominion Winding-up Act. R.X.C. 1906. ch. 144. applied.

The company was incorporated by letters patent under the 
Manitoba Joint Stock Companies Act. on or about April 1, 1913, 
and the head office is at the city of Winnipeg in the Province of 
Manitoba. The petition sets out at length a *er of objects 
for which the company was incorporated, some of which, at all 
events. I think, might fairly lie held to fall within the provisions 
of sub-sec. (d) of sec. 2 of the Act, which section defines what 
companies are deemed to lie “trading corporations” within see.
6 of the Act. The petition does not state in express language 
that any of the various businesses or undertakings which the 
company is authorized to carry on were in fact carried on, al
though it might well be inferred from the various allegations in 
the petition that the company did some business which involved 
its incurring financial obligations, and 1 presume such business 
ought to lie presumed to lie within the scope of the company's 
powers.

Sub-sec. (d) of sec. 2 says:—
In this Act, unless the context otherwise require*, "trailing com

pany” means any company, except a railway or telegraph company

1
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MAN.

iTit.
1914 

( Rk

Cdltl'ORA-

( No. *11.
Curran. J.

carrying on business Mimilnr to Unit carried <m by, He. (then follow» n 
lmig list of businesses or avocations).

Tin* petition alleges that one of the objects of incorporation 
of the company was to carry on the business of contractors, 
buihhrs, architects and engineer*. This brings the company 
squarely within the interpretation clause, if this allegation is 
sufficient without going further and alleging the exercise or 
operation of such business.

My impression from reading see. 2 was, that there must he 
operation proved because of the phraseology used in defining 
what constituted a trading company, namely. “ ‘trading com
pany’ means any company . . . carrying on business
similar to. etc.”

Stroud's Judicial Dictionary, vol. I. p. 267. defines the ex
pression “carrying on" as implying a repetition or series of 
acts, and. applying this definition to the words of the statute, 
I would have thought that a company, no matter what its powers 
may lie. is not carrying on business unless it actually puts its 
powers or some of them into active operation or uses them hv 
engaging in actual business within their scope.

However, the contrary has been held in British Columb'a 
in the ease of A\ Anchor Inn shut nt Co., A til., 7 D.L.R. 01Ô, 
when the very objection now taken was there taken and over
ruled. The learned Judge1 says:

It is argued that I must have regard only to its operation» and not to 
its powers. I cannot agree. To do so would lie to concilie that a company 
might In- at one moment within the scope- of the Act and at another without 
it. according as it wit* exercising one or other set of powers conferred upon 
it by it- memorandum of association, l-’urther, it has l**en held that if 
the company for any purposes for which it exist* comes within the terms 
dclincd by the Act it in sufficient: /•*« Lake Winnipeg /.. it- 7’. Co., 7 Man. 
L.R. 2ÔÛ.

I have looked at this latter ease and find, at p. 2Ô0. the fol
lowing expression:—

It was further objected that the purposes and objects for which this 
company was incorporated do not bring it within “trailing company” as 
defined in the Winding up Act. see. 2. sub-see. (e). It seems to me that 
it the company for any of the purposes for which it exists crimes within 
the term as dctlncd in that sub section it is sufficient.

The statute then under consideration was eh. 120, R.S.C.. the 
former Winding-up Act. See. 2. sub-see. (c) of this Act is 
identical with see. 2. sub-see. u/) of the present Act. eh. 144, 
R 8 '

While I do not feel bound to follow the British Columbia 
ease. I am. I think, bound by the latter case, which is an un
challenged decision of our own Court, and I must therefore 
hold that the company referred to in the petition is a trading
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company within tin* meaning of tin- Winding-up Avt. sec. 6, 
ami sh\ 2, sub-see. (d), and that tin- petitioner has tin- neces
sary status in this respect to ask the intervention ot' this Court, 
and i must overrule tin* objection referred to.

1. of course, say nothing as to the sufficiency of tin- petition 
in other respects and of tin- grounds alleged therein for the in
terference of the Court.

Ity request of counsel this matter was reserved for further 
argument.

Haling accordingly.

MAN
K. R.
1911

< HK

Corpora*

i X.U >.

Re CANADIAN GENERAL SERVICE CORPORATION
(Decision No. 2.)

MAN.
K. It.

Manitoba Kiiiii’h Itnirli. Curran, •/. Fihruarii II. HU4.

I. CORI-OK.XTIOXH AXI> COMI’A.MKH I 8 \ I A—3I3|- WlXlUXIi-tl* AxilMUXi.

The court Iiuh h tuple discretionary |hhvcih tmiler *•<•*. I2S ami I-JO 
of the Winding--up Act. H.N.C. HMNI. eh. 144. to allow amendment* to 
the petition am! will exercise them in favour of the petitioner where 
the right ami justice of the ease seem to call for such amendments in 
place petitioner's case properly beforo the court.

|//e A'o/o'i/ City Far mm Eh rotor Co., it Man. L.lt. .*>74: /*« \bbott 
Mitrhrtl Iron «1 Steel Co. /.0/„ 2 O.L.H. 143: /.*< If,,1/,nth Motor 
Yihirlr Co.. 4 O.W.It. 815. referral to.]

1914

Application to amend a petition for the winding-up of a 
company.

The application was granted.

Stnti-mi-iit

F. .1/. Burbidyc, for petitioner.
A. F. Hoskin, K.( for tin* company.
11. tV. Wltilla, K.<\. for Ryekinan.

( Yrran, .1. :—A petition for the winding-up of this com
pany having been filed and upon the matter coming In-fore nit
on January 26 ult. for hearing. I adjourned the hearing upon 
the merits to consider an objection which was taken to tin- 
status of the petitioner because it was contended the company 
was not shewn on the face of the petition to he a trading cor
poration within the meaning of the Winding-up Act, eh. 144. 
R.S.C. 1906. I overruled the objection, holding that the peti
tion sufficiently disclosed this fact; or rather, that it disclosed 
enough of the purposes and objects of incorporation of the 
company to bring it within the interpretation clause of the 
Act. sec. 2, sub-sec. (</).

An application to amend the petition was made at the same 
time, which 1 took to refer only to the question of the peti
tioner's status raised under the foregoing objection, and 1 in-

2—1 a D.I..R.
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tiinated then that if it was hold to lu» necessary for the petitioner 
to allege in his petition an actual carrying on of such busi
ness hy the company to bring it within the scope of the Act 
instead of. as had boon alleged, merely the possession of cor
porate powers within the scope of the Act. I would allow an 
amendment in this respect.

Apparently, the petitioner’s counsel intended his applica
tion for amendment to go beyond this one point, and lie ap
plied subsequently to me to lix a date for the hearing of a fur
ther application to amend, or a renewal of his former applica
tion to amend, before proceeding to argue the case on its merits. 
I accordingly fixed February 9 inst. for this purpose, and ap
plication was then made by the petitioner to amend his peti
tion in respect of the following matters:—

1. To set up fuels which would bring the company within sub-secs. 
(«I. (rf), and (/). of sec. 3, from which the company could Ik* deemed to 
lie insolvent.

2. To ndd to clause 23 of the petition land following sub-section 
(f/l of sec. 11), nn allegation that the lost capital will not likely he re
stored within one year.

3. Allegations of fact ns to the business actually carried on by the
company.

The latter is sought more by way of precaution than present 
necessity in the event of the matter going to appeal.

These amendments, or any amendments, are strenuously 
opposed by counsel for the company and for John W. Ryck- 
nian. its president and a shareholder.

Sections 128 and 129 of the statute deal with amendments 
and confer ample power upon the Court to make the amend
ments asked for if it is proper that such amendments should be 
made.

No objection founded upon surprise, prejudice or injustice 
to the company in point of fact has been raised.

Now. the petition alleges as a fact that the company is in
solvent. and also that its capital stock is impaired to the full 
value thereof. I treat these as separate, distinct and substan
tive allegations of fact. A simple allegation of insolvency is 
not snflicient : lit liti/ntl Citfi Fanners Kit eat or Co., 9 Man. 
L.K. Ô74. Insolvency within the Act must be shewn. One of 
the amendments asked is for the express purpose of doing this, 
by alleging facts which will bring the company within the scope 
of sub-sees, (a), (r/). and (/) of sec. J.

To permit the amendment is not to permit the setting-up of 
new ground for invoking the statute not already stated in the 
petition. The case of lie Abbott Mitt lull Iron and Steel Co 
Ltd., 2 O.L.R. 148, was cited by counsel for the company as an
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authority thut the Court would refuse to give effect to grounds 
not put forward in the petition, and of which the company hud 
not had notice. It is to avoid being placed in just such a posi
tion as the petitioner was there placed in that the amendment 
in question is sought.

I am not now determining the matter on the merits as was 
the learned Judge in the ease just referred to. In fact that ease 
shews that an amendment had previously been allowed to set up 
a demand of payment and neglect for sixty days to comply with 
the demand, and the petition was amended accordingly. Where
upon the petitioner, instead of proving such a demand as the 
statute required, set up the service on the company of a speci
ally endorsed writ in an action to recover the amount of the 
petitioner’s claim as a sufficient demand in writing within the 
meaning of the statute. This the learned Judge held was not 
sufficient and lie further decided that to hold it sufficient might 
sanction what would he calculated to mislead, as the company 
had not had notice of such a ground being put forward by the 
petition.

Tim case of ttedpath Motor Vchicl* Co., 4 O.W.R. 515, is. I 
think, an authority for making the amendment, although cited 
as one against it. Stress is laid hy counsel in citing this case 
on the expression in the judgment: “Sufficient is shewn to make 
it desirable that the company should Is* wound up,” urging that 
such is not the ease here. I think it is. and that the petition 
sets up several matters which, if true, would rentier it highlv 
desirable that this company should be wound up.

Other cases were cited, by those opposing the amendments, 
hut I think they are all more or less distinguishable.

In any event, the right to amend in any given ease is dis
cretionary, and while it is true that such discretion must he a 
judicial and not a whimsical or capricious one, still precedents, 
to he of service in such eases, ought to he those which establish 
judicial principles as a guide to action and none of these cases 
decide anything that ought to prevent mv allowing the amend
ments asked for.

No meritorious reason has been assigned against allowing 
these amendments. On the contrary, the right and justice if 
the ease seems to me to call for such amendments to place the 
petitioner’s case properly before the Court.

The petitioner, therefore, will have leave to amend his peti
tion in the particulars I have outlined and will re-serve the 
amended petition, which will be heard after the usual four 
days’ notice has been given.

Costs of the application will abide the event of the peti
tion.

MAN.

K. R.
1914

c Hk 
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ANTICKNAP v. SCOTT
Itrilisli Columbia luprcmc Court. MacUonahl. C.J. I.. Irriny. unit flallilnr.

. ./«unary 22, 1014.

I. Trial (§ 11*—lo>—Hkckvtiox of fvidkxck—Ixadmihsihii.ity—sut
VF.Yt Ill's XOTKS—MI SIR IA !..

Wlivrv tin* trial judge hunes his limling upon imulmiafiililv evideiive. 
this const it utvH a mistrial, anti un a boundary lint* dispute where tin; 
hearsay of witnesses as to the survey made to establish tin* line i* 
received in support of the lint ling of the court instead of the primary 
ami Iiest evidence thereof lieing required, such is ground for a new 
trial.

Am:\i. Iiy tin* defendant from the judgment of Barker. 
County Court Judge, based on tile reception of alleged hearsay 
evidence constituting a mistrial.

The appeal was allowed and a new trial granted. 
lirai/, for appellant.
V. It. Harrison, for respondent.
Macdonald, C.J.A.:—The Court at the present moment is 

of opinion that there has been a mistrial. Though it is quite 
possible that the learned Judge was right, on the other hand it 
is quite as possible that lie was wrong; lie has given weight to 
evidence which may be hearsay or may not. so uncertain is the 
record.

Strictly, tin* Court might allow the appeal and dismiss the 
action, but I am not in favour of doing this, because I am con
vinced there may have been a mistrial. The plaintiffs should 
have made it clear by a survey and by putting the surveyor 
who made it into the witness-box. so that the Court could be 
satisfied where the true line is.

Mr. Harrison :—I should like your Lordships to examine 
Mr. Green’s evidence.

Macdonald, C.J.A.: Can you shew me anywhere in this 
evidence that this witness says. "I ran the lines myself?"

What has apparently been lost sight of by counsel and pro
bably by the Judge was that there might lie an appeal, and evid
ence quite intelligible to local people might be unintelligible to 
those removed from the locus in quo.

We think there has been a mistrial, Mr. Harrison, and we 
are rather giving you the indulgence of a new trial, whereas 
we might dismiss the action altogether.

Mr. Harrison:—I am quite sure the statement made by Mr 
King was given in evidence, although not here.

Galliiikr, J.A.:—That is unfortunate. You see that might 
have all been present to the Court below and to the counsel
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below, mid it is not present to us. and we are asked to draw in
ferences, which I am not myself prepared to do.

Ikvino, J.A. :—Are you satisfied that tin- point of commence- 
ment should be 22 feet or links from that post—22 feet or links .’

Mr. Harr won :—The trial Judge ascertained that it was 22 
links.

Ikvino, J.A. :—1 am inclined to think In- is right, but if 
there is to be a new trial I will not express any opinion. I can
not make up my mind on this appeal book one way or the other. 
The questions are asked and answered in such a way that no 
one reading the evidence can understand it. It is very badly 
taken down and there are also clerical errors in the transcribing.

Mr. Harrison :—This was an action over a boundary line.

Irving, J.A. : —You have to shew what your position is.
Mr. Harrison: Yes. but ill the surveys that they did ac

tually make we still have trespass.

Macdonald, ('.J.A.:—I don’t think that you will be able to 
convince the Court. Mr. Harrison, and I think we have said 
practically all that is to be said on that point.

An additional difficulty about this case is the evidence of 
King and (Jrecn. To my mind these two men have not shewn 
that they or either of them made the survey of the line, and 
were not merely speaking from the notes and from the survey 
of their articled clerks, who, they say. did run the lines. If 
they had run the lines themselves there would not be much 
difficulty about the ease.

Hut lie bases his judgment upon the evidence of these two 
witnesses, lie assumes that these two witnesses either made 
the survey originally, or were able to speak from surveys made 
by them. Hut it does not seem to me that these witnesses did 
make a survey so as to be able to speak authoritatively. If that 
be so their evidence was inadmissible. Their evidence, ap
parently. has influenced the learned Judge's mind, lie himself 
took a view, but since evidence was admitted which appears to 
have been inadmissible and which undoubtedly affected his 
muiid. then the only thing we can do is either to set aside judg
ment and dismiss the action, or hold, as I think we ought to 
hold, that there has been a mistrial and send it back.

It is simply a matter of having a surveyor run a line ami 
give evidence as to whether this fence was or was not on the 
plaintiff's land.

Instead of this, a very clumsy and ineffective way was 
adopted to prove what could have been made certain by a sur-
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B. C. 1kvin<;, J.A. :—I concur.
S. (’.
11)14 Galliiier, J.A. :—1 concur.

Antkknai' Macdonald, ('..LA.: -The appeal will he allowed and a new
*.Vr. trial ordered. The costs will, of course, follow the event, and

M.inloimld, I think the rule we generally adopt is that the costs of the first 
trial shall abide the result of the second.

Mr. llray:—As well as the costs of this appeal, my Lord ? 

Macdonald, ( '..LA. :—You will tret the costs of the appeal.

Irvino, J.A. : 1 should think, if you got a good surveyor,
there would not he necessity for a new trial at all.

Appeal allowed.

A LT A. HAUG v. BLAIR

S.C.
1914

Alberta Huitième Court. Trial before Stuart. ./. February 0. 1014.
1. Sale (SMC—.3.1 )—Wahhanty imi*i.iki> as to quality—Manufac

turer's OIII.IOATION TO sum.Y NEW COMMODITY.
Prima facie a |m-i-<ni Hi-mling an order for an engine to die iminu- 

faetnrer thereof is entitled to receive a new engine, and where the 
seller varies the implied warranty in this respect hy representing that 
the engine delivered in response to the order had not lieen used ex
cept for "a little use on the fair ground,” the alleged variance will Is* 
strictly construed.

| See also lluuft v. liaaile. 1.1 D.L.R. 520.]

Statement Action for the price of an engine secured hy promissory 
notes, involving (a) the seller’s alleged obligation to deliver a 
new engine (with a stipulated variance) in response to the de
fendant's order, and (b) the defendant's counterclaim for dam
ages for breach.

Judgment was given for the defendant in the sum of #800 
as the result of his off sets.

Palmer, for plaintiffs.
/i\ A. Smith, for defendant.

Stuart, J. :—This is an action for the price of an engine and 
some attachments which had been secured by promissory notes.

The defendant in 1911 lived near Carmangay, in this pro
vince. At that point, one 1 lusted was the sales agent for the 
plaintiffs. According to the evidence, both of the defendant and 
of I lusted, what occurred prior to the sale was this: The defen
dant sent word to 11 listed that he wanted to buy an engine. 
Hunted enquired by telephone of Williamson, who represented
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tin- plaintiffs Ht Calgary, whether an engine such as defendant 
wanted was on hand. Be was informed, mo In* said, that they 
had a new engine whieh had not been lined except for a little 
use on the fair ground, lie then went to defendant and told 
him that there was an engine in Calgary whieh had been used 
only on exhibition and that that was all the work the engine 
had done. The defendant then signed an order for the engine 
at the price of #4,(MM). The order was sent in to Calgary b\ 
Hinted and then one Burr, another representative of the emu 
pany at Calgary, telephoned to 11 listed, according to llu< 
ted's story, that the order had been accepted, hut gave 11 listed 
to understand that the engine was practically a second-hand 
engine. Burr did not ask Busted to communicate this to the 
defendant, hut, according to Burr's evidence, lie told Busted 
that the order was not in proper form, that a new order would 
have to In* drawn, and that the engine was one whieh one Triieit 
had used for some time.

Nothing was said in this conversation about the use of tic 
engine at the fair grounds. There is practically no material 
conflict between the evidence of Busted and that of Burr as 
to this conversation. What is material is this that Busted never 
communicated to the defendant the substance of this conversa
tion. Without waiting, however, for the receipt of anoth. i 
order the plaintiffs shipped the engine to Carniaugay to their 
own order and Williamson went down on the same mixed train 
Be then met the defendant. The two looked at the engine on 
the car and the defendant expressed some doubt about the en
gine being new and Icing the one lie was supposed to get. Wil 
lianiHon again stated that it had been used on the fair grounds, 
hut not otherwise. They then went to the station and the de
fendant paid the freight on the engine. Williamson then said 
lie was in a hurry to get hack on the same train which then 
only went as far as Carmangsy and asked the defendant to 
sign the notes in question which lie did. Williamson then pro
duced another contract for the defendant to sign. The defen
dant asked him what was the matter with the prior contract 
whereupon Williamson said that then* were some articles whieh 
went with the engine which were not mentioned in the prior 
contract. The defendant says that he then read the contract 
handed to him in order to see if it referred to a second-hand 
engine, and having satisfied himself that it did not, lie signed 
it. The second contract, in fact, contained, written in ink near 
tin* beginning, the words “this being a second-hand engine." 
The defendant swore that these words were not there when lie 
signed it.

I am hound to say that I am not prepared to disbelieve the 
defendant when he makes this positive statement. Be is not
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contradicted ; and Williamson, the only man who could have 
contradicted him was not called by the plaintiffs, nor was his 
absence very satisfactorily accounted for. It is true he was no 
longer in their employ, hut they must have known that lie could 
give very important evidence on some of the most essential 
points in the case, particularly on the point now in question 
which had Iven sworn to on the defendant’s examination for 
discovery, and they gave no evidence of having made any effort 
to secure his attendance. In the next place it is proven quite 
conclusively, both by the evidence of I Hair and that of II listed 
the sales agent, that Williamson lied directly to both of them 
in stating that the engine had never been used except at the 
Calgary Exhibition because Burr stated that it never had been 
exhibited at the fair at all but had been used by Trucii. For 
these reasons I think I ought to accept Blair's statement. If 
Williamson is the kind of man lie appears to lie I do not think 
I should consider an alteration of the contract by him after 
signature as so entirely out of the question that Blair, who 
swears positively to the alteration, who did not appear to he 
an untruthful man and who was not contradicted, must be 
directly disbelieved. The defendant took the engine home and 
used it during the fall. On .January 9. 191*2. he wrote the com
pany. making some complaints about some .defects in tin- en
gine. which the company hv letter of January 9. promised to re
pair. Nothing more occurred for over a month when defendant 
wrote again, stating this time that lie had not got the right 
engine, and. in answer to this Burr went down to see him and had 
an interview with him on February *22. Then Blair told Burr, 
that be luul heard that the engine was second-hand and had 
been used by Truen. To this, of course. Burr assented, saying 
that it had plowed one hundred and fifty acres. But Blair. ;n 
his own evidence, said that Burr hail promised to fix tin* engine 
up as good as new, to fix up anything that was wrong with it 
and to send an expert down to put it in first-class condition, and 
that it was only upon the condition of their doing this that lie 
had agreed to keep it. Burr drew up a letter which Blair then 
signed, as follows: —

Hull'll ni 1'nrimuigny. Fell. 22, I HI 2.

I lung Urn*. & Nell'mine <*»., Ltil..
Winnipeg. Milii.

In regard lu I lie engine I Isiught frniii you l«*t full I reipiire the ful 
lim ing allowances In miike Hie engine satisfactory nml neve|ilnble to me:—

s Xo. 1460 rocker grate*.
I \n. 1671 gem on int. *haft, slow speed.
1 Xn. |67ll cllllcli pillion, slow speed.
I .1 im li niiiin glnls- valve nml express mi name which was sent C.O.I) 

nml which I pnid for.
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1 injector.
Kxpress ami nil charge* for *trnw Inirniiig part* shipped l»y expre** 

from Winnipeg at time engine was shipped from Calgary; *211.IS paid 
c. If. Bright for lit ling* I ha I were frozen on engine when it arrived.

The governor has never worked well on I lie engine, and I lie throttle 
tnlve has always leaked, hut I think these may lie lixvd so that they will 
work. However, if they cannot Is- made to work right. I will also reipiire 
them to Is- replaced with new ones that will work right.

If you will make the almvc allowances mid adjustments, the engine 
will lie satisfactory to me and I will pay m\ note on Mu y |, |H 12.- I' II.

In view of my acceptance of Blair’s statement that the con
tract Rued upon (the second one) had Been altered, it makes 
little difference which contract is taken as the Basis of the plain
tiff’s claim, whether the first, or the second, with the reference 
to the engine Being second-hand expunged. In either ease it is 
clear that the contract was made with reference to a new en
gine which had only Been used at the fair grounds and that upon 
discovering the real facts the defendant had a right to re
pudiate the contract entirely, lie did not choose to do so. But 
a (tinned the contract upon the conditions mentioned in the 
letter quoted and upon the verbal condition which the letter it
self practically confirms that the company would make the en
gine work satisfactorily, or put it in first-class condition. Be
fore referring to sulisequeiit events, I may observe that, at that 
time Blair Bad not learned completely of the untruthfulness of 
Williamson's representations, for one of those representations 
was clearly that the engine had Been used for demonstration 
purposes at the Calgary Kxhibition. If it were possible to treat 
this as a distinct misrepresentation i Because Burr admitted 
that it had never lieen shewn there at all) it would not even 
now In- too late to give the defendant the right of repudiation. 
But nothing was made of this at the trial, and it seems to me 
that this statement was only another way of representing the 
engine to Be a new one which the defendant knew, when lie 
signed the letter of February 22. not to Be the fact. What hap 
pencil subsequently was this: On March 14. the defendant 
wrote the plaintiffs saying that lie was “waiting for the return 
of our settlement” and that lie could not wait much longer. On 
March 1H. Burr replied on lielnilf of the company that lie had 
written the company on Feb. 26, making a full report of wil d 
happened on the 22nd. and that the company had decided to 
supply him with all the parts at a very early date. Me also 
promised that lie would have an expert call on the defendant 
Inter in the season who would see that the governor and throttle 
were put in shape so that they would work all right. The de
fendant got a couple of pinions, as lie said, from the company.

ALTA.
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ALTA. seen ml an expert himself who did some repairing on the en-
<. c gine. Then he did about a day and a half of ploughing and
1914 found the engine not working satisfactorily, lie used then an
----  old 25 h.p. Case engine that he had for seven yearn and con-

u tinned to use it. waiting for the company's expert. This man.
Blair. Bailey, arrived on July 9, and spent a good part of the day tix-

snZiÿTi ”lg t*,<‘ v,,K'n<>* Then he induced the defendant to sign the fol
lowing document:—

July 1). 191'2. Dutnl at t'armungay. Alberta. Ilaug Brn*. & Xellermoc 
Co.. Ltd.. Winnipeg. Man., nml lleginu.—Thin i* to certify that your Mr. 
Bailey of Regina. Sank.. lias tlii* day been at our engine and fixed governor 
and throttle and linx agreed to semi me governor, stem, ami mart, free, 
that will fix my engine, also governor spring. in a satisfactory manner 
and t lint the machine | ni relia *i*d now fully tttiafieil the warranty.

F. 11. HL.ua.
The defendant refused itt lirst to sign this document until 

Bailey had steamed up the engine, hitched to tweh • ploughs and 
proved that it would work, but Bailey said he could not do that 
until lie had the parts and that if Blair did not sign it. the com
pany would not recognize his work or that he had ever been 
there, and so for that reason Blair signed it. This is Blair's 
account. Bailey was not called as a witness. One Mr. May. a 
livery man. who drove Bailey out, testified that he heard the 
conversation, heard Blair refuse ami finally agree to sign when 
Bailey said the document was merely a recommendation to the 
company to put the engine in repair. The defendant also testi
fied that the document did not mention everything that Bailey 
had agreed to send. He waited for some time for the repairs to 
come. Bailey sent after a while eccentric straps, but the gover
nor stem and mart did not come till later in the fall; the exact 
date of their receipt was not given. Then the defendant began 
to use the engine again. He had by this time received all the re
pairs asked for. He attempted to use the engine in running a 
threshing separator and also in doing plowing for a day and a 
half. He said that it would not work properly. The company 
were pressing for payment and finally took possession of the en
gine in the fall of 1912 and then brought this action of April 
18, 1913.

My view of the ease is that the plaintiff company never did 
fulfil the conditions upon’which alone the defendant agreed to 
waive his right of rejection for misrepresentation. With re
gard to the memorandum of July 9, its opening sentence tends 
to confirm the account given by the defendant of the manner 
in which it was obtained. It starts off by certifying that Bailex 
had been then1, which shews that that was the important thing 
in Bailey's mind when he proceeded to draw it up. As a cer
tificate of satisfaction it is self-contradictory because it shew-
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nn itH face that something more was needed before the engine 
would be satisfactory. It is true that the defendant admitted 
that all “the repairs” required were to he sent, but it is clear 
that a new governor and throttle, which I think were not con
sidered as “repairs” when the defendant made tin* statement, 
were never sent. The letter of February 22 clearly contem
plates the possibility of a new one being required. It may be 
and 1 am inclined to think it is the fact that the repairs to the 
governor which were eventually sent, that is. the governor 
stem and mart and the governor spring mentioned in the mem
orandum of .Inly 9. were found sufficient to obviate the mves- 
sity of a new governor and throttle. Hut. notwithstanding tin* 
receipt of all the repairs, there still remained the general con
dition that the engine should work satisfactorily and In- put in 
first-class condition before the defendant was to be taken as 
having waived his right of rejection. There is no contradictory 
evidence as to the manner in which the engine worked in the 
fall of 1912 after the repairs came. The evidence is all one 
way and I can come to no other conclusion than that, notwith
standing the receipt of the repairs mentioned, the engine never 
did work satisfactorily and never was put in first-class condi
tion as the plaintiffs had agreed to do. Assuming, however, 
that it was for this reason open to the defendant still to reject 
the machine when he fourni that it was not in a satisfactory 
condition, I think lie was bound to notify the plaintiffs of his 
rejection of them. So far as the evidence shews, he does not 
seem to have clone this. It was stated that the plaintiff had re
sumed possession of the goods some time in the fall of 1912. but 
the exact date was not given. I think, however, that it is fairly 
clear that this resumption of possession did not take effect 
until after tin* lapse of a reasonable time within which the de
fendant should have notified the plaintiffs that lie rejected it. 
For this reason. I think the result is that the property in the 
machine must lie held to have finally passed to the defendant and 
that lie is liable for the agreed price.

It remains to be considered whether the plaintiffs are liable 
for damages.

The contract, whichever one is taken as the basis of the legal 
relations between the parties, contains the usual long and in
volved warranty, the fourth clause of which reads as fol
lows :—

This warranty line* nut «over aecnml liatitl machinery ami the purchaser 
hereby agrees t» icccpt Hitch machinery ju*t an it utaml* without any 
warranty whatever.

Inasmuch as the machinery was in fact second-hand. I 
think that it is clear that the printed warranty docs not apply 
and inasmuch as I have found that the defendant was induced
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ALTA. to enter into tin* contract by a false representation that it was
S. C.
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in fact a new machine which it was intended to send him, it 
seems to me that he is not bound by the stipulation that there 
was to be no warranty at all. It may be said that he can only

Haiu take advantage of this in respect of damages accruing up to 
February 22. because In* then chose to affirm the contract. Dut,
in my opinion, this " s no practical difference because by the 
bargain lie made then to accept the machine upon terms lie ob
tained the same advantage, that is. he in effect > that
the plaintiffs must put the machine in first-class condition. 
This they never did. and although he lost bis right of rejection 
for the reasons 1 have given, I think lie is still entitled to 
damages for their failure to perform the promise by which they 
secured his affirmance of the bargain. l*p to February 22. 1 
think the machine was held under the ' warranty set
forth in sec. Iff. sub-sec. 1. of the Sales of (Joods Ordinance, viz., 
that it was reasonably lit for the purpose. And 1 think that Un
substantial effect of the bargain of February 22 was to con
tinue that warranty. The consequence is that the defendant 
is entitled to damages to the extent of the difference between 
the purchase price and the actual value of the engine. As the 
plaintiff's have retaken possession of the machine. 1 think they 
should be permitted to sell it to the best advantage they can 
and thus ascertain the real value of the machine. It lias been 
in the plaintiff’s possession since seizure and 1 assume it lias 
been well eared for. The proceeds of this sale should be credited 
on the plaintiff's judgment against the defendant. The differ
ence between this sum and the balance of the plaintiffs’ judg
ment should be treated as the amount of the defendant’s dam
ages for breach of warranty so far as the value of the machine 
is concerned. These sums will therefore off-set entirely the 
plaintiffs’ judgment.

1 think the defendant is entitled to some additional damages 
in respect of the work of tin- fall of 1911. I think there was a 
clear breach of the implied warranty of fitness for the purpose 
for engine was sold. It is difficult, however, to arrive
at any very definite amount at which those should Ik* assessed 
upon the evidence. As usual in such cases, the evidence is in- 

and wavering. One thing is plain, however, viz., that 
the defendant had to spend about .+400 for repairs which he 
should not have had to do. Then 1 think something should be 

for the time lost that fall. Dut I cannot with any cer
tainty allow more than +400.

I therefore give the defendant judgment against the plain
tiff's for +800 and eosts. The plaintiff's are to be at liberty to 
keep the machine and make the most out of it that they can.

Judgment for defendant.
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RUTLEDGE v. ANDERSON.

Manitoba King’* Hatch, Curran, J. February 0, 1011.
1. Moktgagk (§V—63)—Fhavdvi.knt disc haik.f 1'hai d iiKorniir home

TO MOliTGAUOIt’s AGENT—()NUH ON BENEFITED I'AIITY.
A person cannot avail himself of what has been obtained by the 

fraud of another, unless he himself not only is innocent of the fraud 
but lias given some valuable consideration, and where a mortgagee 
executes a release of his mortgage at the request of the mortgagor 
and his agent and such request is tainted with fraud which is brought 
home personally to the mortgagor's agent only, the onus is on the mort
gagor not only to establish his own innocence of fraud in the trans
action but to prove that he has given valuable consideration to the 
mortgagee for the release.

[Schuletield v. Temuler, 4 Dc<i A J. 42!» at 434. 4.» Eng. It. 106 at 168; 
Eyre v. uurmester ( 1862), 10 II.L.C. !M), 11 Eng. It. !»")!>, specially re
ferred to.)

MAN.

K. H.
1014

Action to have* a discharge of mortgage obtained by the 
alleged fraud of defendants rescinded.

Judgment was given for the plaintiff.
F. L. Davis, for plaintiff.
F. (}. Taylor, K.C.. for defendant.

Statement

Curran, J.:—The plaintiff sues for rescission of a discharge 
of mortgage executed by him exhibit 7, and placed by him in 
the hands of a solicitor for registration, and for a declaration that 
the mortgage in question is still a subsisting mortgage security 
notwithstanding the agreement to discharge same and the execu
tion of such discharge on the ground that there has been a failure 
of the consideration for the agreement for such discharge and in 
pursuance of which it was executed by the plaintiff and delivered 
to the solicitor, and that the plaintiff was induced to execute 
the said discharge by the false and fraudulent statements of the 
defendants.

The plaintiff is the mortgagee named in ex. 1. made by Albert 
W. Peterson on certain property in the town of Gladstone known 
as the Travellers' Hotel, for securing the sum of 67,982.45. This 
mortgage is a third mortgage upon this property, then* being 
prior mortgages securing between 89,000 and 810,000 upon the 
same property.

The defendant Anderson defends the action, but the defendant 
Laurie dtx*s not, ami interlocutory judgment has been signed 
against the latter defendant.

The defendant Anderson purchased the property in question 
at a price less than the aggregate amount of the encumbrances. 
The sale was agreed to by the mortgagees, including the plaintiff, 
and an abatement in the respective amounts of the mortgages 
was agrees 1 to by the respective mortgagees to enable the side to 
go through, which otherwise would have been impossible.

Mr. Hull, a solicitor of Winning, acted for the* mortgagers
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Curran, J.

in the sale and adjusting the abatements necessary
to he made on tin* various mortgages. New mortgages for the 
reduced amounts were to be given to the several mortgagees by 
the purchaser, Anderson, and discharges of the old mortgages 
obtained and registered. It was for this reason that the discharge 
of mortgage in question was handed to Mr. Hull instead of being 
given to the defendant Anderson.

Now. matters were in this position when the defendant Ander
son, who was in possession of the hotel at Gladstone, telephoned 
to tin- plaintiff, who lives at Ncepawa. that he was going down 
to Winnipeg on January 30. 1013, to adjust the plaintiff's mort
gage, ami requested the plaintiff to go down to Winnipeg at the 
same time. To this the plaintiff agreed, and the parties met on 
the train to Winnipeg, where some (inversâtion took place about 
a settlement of the plaintiff’s mortgage by his taking lands in 
British Columbia or Winnipeg in payment.

After reaching Winnipeg the defendant Anderson suggested 
to the plaintiff a visit to the Queen’s Hotel, to which place they 
resorted, and there met a man who was introduced by Anderson 
to the plaintiff as J. A. Laurie, one of the defendants in this suit. 
The plaintiff had never met Laurie» prior to this.

The defendant Anderson asked Laurie if he could shew the 
plaintiff “that fruit land,” and the three went upstairs to a room 
where Laurie produced some maps and plans of British Columbia 
land. Some discussion as to price and location took place, and 
the plaintiff says Anderson then suggested his taking some 
Winnipeg property on his mortgage. Nothing further then 
transpired.

Up to this time the plaintiff says the amount coming to him 
from the defendant Anderson in respect of his mortgage had not 
yet been ascertained or adjusted. For this purpose the plaintiff 
and the defendant Anderson went to Mr. Hull’s office, and while 
there such amount was ascertained and communicated to both 
Laurie and Anderson.

Tin same day Laurie and the plaintiff viewed two houses 
on Lansdowne avenue which Laurie offered to sell the plaintiff 
for SI2,000. The price of one of these, No. 158, was quoted by 
I .auric to the plaintiff at SO,500.

The same (lay the plaintiff and Anderson went to see a house 
near the C.P.R. shops, referred to as the Tully House, which 
Anderson wanted the plaintiff to take on the mortgage, but which 
the plaintiff refused to do.

The plaintiff says that the same evening after supper, about 
half past seven, he met Laurie again at the Stratheona Hotel, and 
had some further conversation with him about the house on 
Lansdowne street, and the British Columbia fruit lands, that 
Anderson suggested going upstairs to transact their business, 
whereupon all three, plaintifl, Laurie and Anderson, went upstairs

9995
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to the hotel parlor, when an agreement was reached whereby the 
plaintiff was to take twenty-five acres of British Columbia land, 
the house. No. 1T>8 Lansdowne avenue, subject to a mortgage, and 
Anderson’s notes, endorsed by Laurie, for $1,000 in payment of 
his mortgage, which was then agreed to be discharged. Exhibit 
2 was prepared and executed, also ex. 3. and the two notes, exs. I 
and f>. The plaintiff swears positively that these documents were 
all signed at the same time and in the presence of all three* parties 
as the culmination of their agreement.

Anderson says that Tully House was viewed in the forenoon 
by himself ami plaintiff and that after this, and shortly before 
noon, hi* and the plaintiff went to the Queen’s Hotel to have a 
drink, and there, apparently quite by accident, met Laurie for 
the first time. He says he did not go to the Queen’s Hotel to 
meet Laurie. It is evident Anderson wishes to give the impression 
that the meeting with Laurie was accidental and unpremeditated. 
1 do not believe it was accidental, and am satisfied that Anderson 
all along had it in his mind to bring Laurie and the plaintiff 
together from tin* time tin* visit to Winnipeg was suggested by 
him. I think the defendant Anderson purposely took the plaintiff 
to the Queen’s Hotel to introduce him to Laurie in the hope* and 
expectation that some deal for British Columbia lands might be 
made which he would turn to his advantage on account of the 
mortgage.

Nothing was done at the Queen's Hotel in the way of transact
ing business, but apparently it was arranged that Laurie should 
come to the St rat heona Hotel in the afternoon to go further into 
the land matter with the plaint iff, which he did, meeting the plain
tiff and Anderson there in the afternoon as before stated. He 
offered to give the plaintiff the house in Winnipeg cm Lansdowne 
street, which was mortgaged, and some British Columbia fruit 
land, which was to be clear of encumbrances, for his mortgage.

It does not appear, nor does Anderson explain how Laurie 
came to know anything about plaintiff's mortgage. I am satisfied 
that he learned of this from Anderson himself, and may have got 
further particulars from the plaintiff when they met in Winnipeg.

According to Anderson's evidence the plaintiff and Laurie 
that afternoon went away to look at the house on Lansdowne 
avenue, returning to the St rat heona Hotel about half-past three 
in the afternoon, when they, Laurie and the plaintiff, went upstairs 
alone and remained there for the space of alwmt an hour; he, 
Anderson, remaining downstairs and taking no part in whatever 
business they were discussing. Continuing, Anderson says the 
plaintiff and Laurie came down to the rotunda of the hotel where 
he. Anderson, was sitting, and that the plaintiff came up to him 
and said, “Laurie and 1 have made a deal if you are satisfied;” 
u|M>n which Anderson asked him what the deal was, to which 
the plaintiff replied, “ You (meaning the defendant Anderson) arc
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to give me $1,000 cash and Laurie and I can close our deal.” 
The defendant replied that he could not do that as ho had not 
the money. He goes on to say that Laurie sat down and wont 
on to shew him that ho, Laurie, was getting square with the de- 

Rvtledgk fendant for the $800 debt, and that he would give Anderson any 
Anderson, time he wanted to pay tin* balance, upon which the defendant

---- Anderson says he told Laurie that he would not pay any more
Curran, j. ^jjan «^3 (HH) for the mortgage.

It may be mentioned here that the defendant Anderson claimed 
to hold notes against the defendant Laurie to the amount of $800, 
which is the debt aliovo referred to.

It is further to lie noticed that tin* defendant Anderson claims 
that up to this moment when the parties came downstairs as 
above related nothing had been agreed upon or arranged between 
him and Laurie relative to tin* plaintiff’s mortgage.

I may say here that I very much question the truthfulness 
of this statement.

The upshot of the matter was, according to Anderson’s testi
mony, that he finally agreed to give the plaintiff his notes for 
$1,000 to be endorsed by Laurie to help through the bargain, 
whatever it was, that Laurie and the plaintiff had tentatively 
reached upstairs. He positively asserts that anything else that 
was to be given (1 presume for the mortgage) was wholly between 
the plaintiff and Laurie. This seems somewhat extraordinary 
if there had been no pre-arrangement between Laurie and Ander
son as to how Laurie was to negotiate for the plaintiff's mortgage.

However, Anderson says that the plaintiff agreed to ths 
proposition, and the parties then and there adjourned to a table 
on the south side of the hotel rotunda, when tin* agreement, ex. 2, 
receipt, ex. 3, and the notes, exs. 1 and 5, were all drawn up and 
signed, and that the whole matter was completed by half-past 
five o’clock.

He denies most positively that he was upstairs with Laurie 
and the plaintiff at any time that day.

Now, Anderson is corroborated in some respects by two very 
respectable witnesses, Tully and Wallace. Tully says lie was at 
the hotel on that afternoon waiting to know what might In- done 
alxiut the purchase of his house, and that In* saw Laurie and the 
plaintiff come apparently from upstairs, heard the plaintiff say 
to Anderson: “Laurie and I have made a deal, and it can go 
through provided you give me 81,000 cash,” to which Anderson 
replied he wouldn’t do anything of the kind; that he heard Laurie 
trying to persuade Anderson to accept tin* plaintiff’s offer and pay 
the $1,000. He remembers hearing Anderson saying something 
alxiut notes he was to give tin* plaintiff, and that all this took 
place in the hotel rotunda downstairs. Ho further says that after 
this Anderson and Laurie approached him and one of them asked 
him to go upstairs ami draw an agreement for them, which he re
fused to do.

MAN.

K. B.
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His reference to being asked to go upstairs to draw papers MAN.
is not without significance in view of what the plaintiff says upon jT*^
this point.

Wallace, also called by the defendant, says that he was at the — 
Strathcona Hotel on the afternoon in question and saw Laurie Rvtledoe 
and the plaintiff go upstairs, while Anderson remained with him Anderson
talking until these parties came down again about four o’clock. ----
He says he heard one of them say to Anderson they had made a Curr,n‘J* 
deal if it was satisfactory to Anderson. He got up at once and 
walked away, not wishing to overhear their private business.

Now, from all this it is clear that Laurie and the plaintiff were 
alone together for a considerable time upstairs in the hotel that 
afternoon, and that plaintiff certainly did announce to Anderson 
that he and Laurie had made a bargain about something which 
required the approval of Anderson, and the payment by him to 
the plaintiff of $1,000; but neither of these independent witnesses 
says a word about papers being drawn or seeing any such drawn 
or signed. From the request made to Tully to go upstairs and 
draw up an agreement, it would seem that the parties wanted 
greater privacy than the hotel lobby afforded. So Anderson’s 
evidence stands uncorroborated as to the documents being signed 
downstairs in the afternoon and not upstairs in the evening, as 
the plaintiff says was the case.

It is here that Johnson’s testimony becomes important. He 
says the plaintiff and he had supper at Bowes’ Dairy Lunch and 
returned to the Strathcona Hotel about half-past seven in the 
evening. Anderson and Laurie were there, and he heard Anderson 
say to the plaintiff, “Come on, boys, and let's do something,” 
upon which Anderson, plaintiff and Laurie went upstairs and re
mained about an hour. This agrees with what the plaintiff says 
happened after supi»er that evening.

I accept the plaintiff’s evidence on this point in view of the 
eorrol Mirât ion by Johnson and what was said to Tully.

All this, however, is only im|Mirtant. in considering how fur 
the defendant Anderson is to lx1 held to have been a party to the 
agreement with Laurie, a fact which he disputes.

I think unquestionably he was a party to the agreement, and 
so hold ujMin the evidence.

The paper, ex. 2, is of itself meaningless. No legal effect 
could be given to its provisions either for or against the plaintiff 
or Laurie. It is merely an item in the dealing that took place 
between the parties when it was signed. The receipt, ex. 3, is 
not conclusive against the plaintiff as between him and Anderson.
It is competent to the plaintiff to shew that notwithstanding the 
terms of the receipt he did not in fact receive payment for his 
mortgage as therein stated. In fact, I think that these docu
ments only in part evidence the agreement that was then made, 
and that parol evidence is clearly admissible to shew what the

3—16 D.L.B.
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MAN. whole agreement was in virtue of which these documents were
kTb. si»1<Kl-
lî)14 It is evident that ex. 2 does not contain within itself a complete
— agreement. It can he shewn what consideration Laurie was to 

Rvri.KixiK receive from the plaintiff for the property therein described. 
Ander«>x The same applies to the receipt, ex. 1, and the notes, exs. 4 and 5.

---- These various documents may he connected and the whole t rans-
owmi",.! action, whieh was partly verbal and partly written, proved by 

parol evidence.
I think it is clear that Anderson wanted to get a release of 

the mortgage, ex. 1, without paying even the 86,500 which he 
would have been liable for in virtue of the terms of his purchase 
of the hotel. Whether or not there was any privity of contract 
in writing between Anderson and the plaintiff creating an ob
ligation on Anderson to pay this mortgage, such obligation in 
fact existed by virtue of his purchase of the hotel property and 
would be implied in law as part of the purchase price. Had no 
such arrangement been made as is here disclosed, the defendant 
Anderson undoubtedly as a term of his purchase must have 
executed a new mortgage to the plaintiff for 86.500. Mr. Hull’s 
evidence makes this clear, and serves to explain that the trans
action in question was one for the benefit of Anderson alone. 
Laurie had no interest in the mortgage; lie was not buying it 
for himself. If he had boon it would have been assigned to him 
to bo kept on foot and not discharged as was done.

1 find that the transaction as agreed to on the night of Janu
ary 30, 1913, amounted to this: Anderson wanted to get rid of 
his liability in respect of the plaintiff's mortgage. Laurie, un
known to the plaintiff, was indebted to Anderson to the extent 
of SHOO, and was willing to make a turn of business whereby he 
could discharge his debt without paying money. He was intro
duced by Anderson to the plaintiff and induced the plaintiff to 
accept the house and lot in Winnipeg and 25 acres of British 
Columbia fruit lands in part payment of this mortgage, intending 
to adjust matters with Anderson later. The plaintiff was willing 
to accept these properties in part payment on getting a further 
sum of 81,000 from Anderson.

Matters had so far been agreed to when it became necessary 
to bring Anderson into the transaction, which was accordingly 
done in the manner indicated by Tully and Wallace. It then 
became necessary to apprise Anderson of what had been done, and 
the parties went upstairs when the whole and real agreement 
was reached. I find that this agreement was that the plaintiff 
accepted the terms offered, namely, the house and lot in Winnipeg, 
with not more than 83,925 against it, 25 acres of British Columbia 
lands, to be clear of encumbrances, and Anderson’s notes for 
81,000, to be endorsed by Laurie, in consideration of which h< 
was to execute a discharge in full of his mortgage. This, I gathei
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from the evidence, was the actual bargain made, and which was 
tentatively and in part expressed by exs. 2, 3, 4 and 5.

I think Anderson, by his actions and conduct, became bound 
by it, at all events to the extent that lie is precluded from enjoying 
the benefits that would accrue to him under it until the whole 
consideration had been paid. 1 think the only reasonable and 
proper conclusion to draw is that the plaintiff gave the receipt, 
ex. 3. <>n the faith and expectation that lie would get the land and 
not merely Laurie’s promise of the land. It was doubtless a most 
foolish and unbusinesslike thing for the plaintiff to do; but I 
incline to think lie was overborne at the time by Anderson and 
induced to sign the receipt without realizing the position in which 
his so doing might ultimately plan? him. 1 do not believe he 
ever contemplated for a moment that Laurie was deceiving him 
and ha«l no title to the land lie was to get. Throughout the whole 
matter Laurie was acting solely in the interests of Anderson and 
was putting up for Anderson the major part of the consideration 
for tin- discharge of the mortgage, and to this extent I think lie 
must b«- taken to have been representing Anderson, if not actually 
his agent. At all events, Anderson cannot, under the circum
stances, be permitted to take advantage of Laurie's fraud. It 
appears that Laurie never in fact owned or had any title to the 
lands he agreed to sell the plaintiff, and the plaintiff got literally 
nothing under the agreement except Anderson’s notes. These 
were returned to him before action was commenced.

The next day, January 31, plaintiff and Anderson went to 
Mr. Hull's office and the discharge of mortgage, ex. 7. was prepared 
and signed. A mistake in drawing this document prevented its 
present use, but this was ultimately rectified, as appears by the 
alterations in the discharge. Next. Anderson and the plaintiff 
went to the office of the locators, when* Laurie was waiting for 
them, and ex. 0, which Laurie had with him, was produced, and 
after some discussion and certain alterations was executed by 
the plaintiff and Laurie.

It is to be noted that the relative position of Laurie and the 
plaintiff are changed by this document from what they were 
under ex. 2. Plaintiff is now made a purchaser of tin* Winnipeg 
property at $0,000, to be paid by the plaintiff assuming encum
brances to the amount of $3,925, and the balance of $2,075 is to 
In- applied towards discharging plaintiff’s mortgage, and 25 acres 
of British Columbia land is to be taken to close up and discharge 
the balance of this mortgage. The title to this land was to lie 
clear and turned over to the plaintiff within ninety days. It is 
to be noticed that the consideration for this purchase over and 
above encumbrances was all to be applied in payment of the 
plaintiff’s mortgage.

The whole matter was executory and conditional upon title 
being made. If Laurie failed to make title the contract ceased 
to be binding on the plaintiff and his mortgage remained unpaid.
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Now the plaintiff says when he saw ex. ti lit* said it was not the 
kind of a paper he expected to receive; that he expected to get 
the house and lot immediately, to which Anderson replied that 
this was the best they could do, as they required some time to 
get title to the British Columbia lands. I believe this statement 
of the plaintiff’s. It is one which might well be expected under 
the circumstances, and it shews that Anderson was not ignorant 
of the position of matters, and that he acquiesced in what was being 
done. He knew that by the terms of this agreement the greater 
part of the consideration which the plaintiff was to receive for the 
discharge of his mortgage, which had then actually been signed, 
was represented by the lands mentioned in this agreement, ex. 6. 
He knew that if the plaintiff did not ultimately get the land the 
whole agreement must fall through. He knew that ninety days 
was allowed by the agreement to perfect title to the British 
Columbia lands, during which period the whole matter must lie 
held in suspense.

A difficulty, however, is alleged to exist in relieving the plaintiff, 
because it is said Anderson cannot now lx* restored to his former 
position inasmuch as he has parted with his money and notes 
to Laurie, relying on the receipt, ex. 3, and discharge, ex. 7.

The evidence is that Anderson paid Laurie $150 cash and 
gave him back his notes, representing SHOO and interest, that same 
night, January 30, after the bargain with the plaintiff had been 
made. This was not done in the plaintiff’s presence, nor was the 
plaintiff informed of the fact. The next day he paid Laurie $430 
in cash and got from him the receipt, ex. 13. On the 8th day of 
February following he paid a further sum to Laurie of $50G and 
got from him the receipt, ex. 14. These payments were made on 
account of the very pro]>erties Laurie was to give the plaintiff, 
and these moneys were all paid before the period allotted by the 
agreement for making title to the British Columbia lands had 
arrived. Surely in paying this money Anderson deliberately 
took his chance of title being made.

The plaintiff knew nothing of these payments; they were 
kept secret by Anderson, and yet, on the strength of these secret 
and, I think, premature, payments, an equity is sought to be 
raised against the plaintiff's right to succeed. In other words, 
if the plaintiff has been deceived to his loss so also has the de
fendant Anderson by the folly of the plaintiff in giving him the 
receipt, ex. 3, upon the strength of which he says he was induced 
to part with his money and property.

If the facts were really thus there might be some ground for 
the contention. But they are not. The defendant Anderson got 
the receipt, ex. 3, solely for his own protection and to shew that 
the mortgage was paid through the medium of the tentative 
agreement then made and for no other purpose. The giving of 
this receipt did not place him in any different position from that
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in which ho was before, because he must have known that he could 
not safely rely on it, or even on the discharge» of mortgage until 
Laurie had done his part by giving the plaintiff a title» to the 
land. I think he gratuitously and prematurely made these; pay
ments, and was not induced to do so through reliance on the 
plaintiff’s receipt. He had no right, under the circumstances, 
to rely on it, or to pay the money when he» did, and these pay
ments, in my judgment, do not aid him in resisting the plaintiff’s 
claim.

There has been an entire» failure of that part of the considera
tion under the agreement to be contributed by Laurie. He had 

no title to the lands mentioned in ex. 2 or ex. 6, and fraudu
lently entered into these agreements to deceive the plaintiff and 
benefit his co-defendant Anderson.

1 hold there was but one agreement by which the» plaintiff’s 
mortgage was to be discharged, partly oral and partly written, 
entered into by the parties, all being present and assenting to its 
terms, which were that in consideration of the defendant Laurie 
conveying or causing to be conveyed to the plaintiff the house 
and lot on Lansdowne street, No. 158, subject only to the en
cumbrances to the amount of $3,925, anil 25 acres of lands in 
British Columbia, C’ranbrook district, Last Kootenay, clear of 
encumbrances, and the giving to the plaintiff of two promissory 
notes for $500 each, made by the defendant Anderson and en
dorsed by the defendant Laurie, the plaintiff would release and 
discharge his mortgage to the defendant Anderson; that th 
plaintiff, relying on this agret , and in good failli believing 
it would be carried out in its integrity by the defendants, signed 
the receipt, ex. 3, and afterwards the discharge of mortgage, ex. 7, 
and the agreement, ex. 0, and accepted the defendant’s notes. 
That he was ed so to do by the gross fraud and misrepre
sentation of the defendant Laurie is unquestionable; but I 
cannot find that the defendant Anderson is chargeable with any 
direct knowledge of this fraud or of participation therein, but he 
was to be benefited thereby at the expense of the plaintiff. Can 
he retain such benefit or any benefit obtained by the fraud of 
another though innocent himself?

In Scholefiy hl v. Tempter, I DcG. «N: .1. 129 at 431, 45 Eng. R. 
160 at 108, tlu Lord ( , Lord C iell, said:—

1 consider it to he an established principle that a person cannot avail 
himself of what has been obtained by the fraud of another, unless he not 
only is innocent of the fraud, hut has given some valuable consideration. 
In thv present case a gross fraud was practised by Bell. He represented 
that lie hail a mortgage which could be assigned as security, and he ex
ecuted a deed purporting to transfer a mortgage which in fact did not exist. 
It is quite clear that the plaintiff must be taken to have given the letter of 
July, 1X51, ami erased Tempi* r's name from the notes and bill, in the belief 
that he had a mortgage security for the money in respect of which Templer 
was a surety. The bill is filed against Templer as a surety, and thede-
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fence which he sels up is » release obtained through the fraud of Bell, a de
fence which, in my judgment, cannot he sustained.

Now, I think this ease is much in point, and if the defendant 
Anderson cannot lie shewn, in addition to his innocence of the 
fraud practised by his co-defendant, to have given some valuable 
consideration for the release of mortgage, lie cannot be permitted 
to retain any benefit front the agreement so fraudulently induced.

The only consideration lie gave was, I think, his notes for 
the 81,000, and to this extent, perhaps, he would be entitled to 
protection if lie had in fact paid the notes, but lie has not paid the 
notes, and these were returned to him by the plaintiff. Can it be 
held that the moneys and securities handed over by hint to his 
co-defendant were in any sense consideration moving from him 
to the plaintiff? I think not. These payments were not con
nected with the agreement to release the mortgage, ami do not 
directly arise out of it. They simply go to shew more clearly 
the correctness of the plaintiff's contention that the defendant 
Anderson procured his co-defendant Laurie to agree to convey 
the lands referred to in ex. 2 to the plaintiff in part satisfaction 
of the mortgage, and to indemnify him for so doing.

If Anderson undertook to make such indemnity before Laurie 
had performed his part of the agreement, he did so absolutely at 
his own jieril. There was no obligation resting on him at the 
time these payments were made to make them. Laurie had done 
nothing to entitle him to the money and surrender of the notes. 
The defendant knew that if Laurie «lid not or eouhl not make 
title to the lands ht the plaintiff, to that extent there was default 
under tin- agreement ami a failure «if the consideration that 
plaintiff was to n-eeive. If In- was bouml to imlcmnify Laurie, 
he ought to have waited until Laurie had, by conveying the holds 
to the plaintiff, a«-«|uiml a right ht sih-Ii imhnmity.

Tin- cas«- «if A’//rr v. tourmenter ( It) II.L.C. VO, 11 ling. R. 
959, may also In- referred to as Imhling that a mortgagee's rights 
to the laml mortgaged w«-re not lost by executing a release which 
had In-en obtained from him by fraud.

I"pon tin- whole I think tin- plaintiff is cntitlc<l to succeed. 
an«l tin-re will In- juilgim-nt declaring that tin- plaintiff's mortgag- 
is still a valid ami subsisting eliargi- or security on tin- lands 
therein mentioned; setting aside the agreement between tin 
parties for the discharge of such mort gage, and also setting asid« 
tin- «lischargi- of sui-li mortgagi-, <-x. 7, in the hands of the solicitor. 
Hull, and ordering same to In- «li-livereil up t«i In- cancelled. Tin 
plaintiff will have his costs of suit to im-lmh- any examination* 
for discovery hail in the action.

Juihjniriit for plofntijf.
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CUNNINGHAM v. ST. PAUL FIRE AND MARINE INS. CO. B. C.
Hritixh Columbia Supreme Court, Mar Jonah!, J. January II, IV11 S. C.

I. Inkuianc'K : $YI II I 415) Action M mum: iiii.ha ( 'ownti rrm P*D 
TOTAL l.oss A HAN IM »\ M K NT.

An action unilcr a marine policy of itiMiirnnee for ;i constructive total 
loss cannot he Hiislaineil where the un«I'Twritern have consistently 
refiisnl to accept the nhimdoiiinvnt, ami li.iw insteail repaireil the 
vessel within a reasonable time at a cost less than the value of the

|lliulxon v. Harrison, 4 It. A It. V7. 12V l!ii”. It. 121V: Hrorint nil Insur- 
ann Co. of Canada \. /.« Jar. I..It. »• l\(\ 221: Cory Hun• Inn2 . I,.It.
V ty It. I ). Hi:! at. Vi'»: Sh< pin ril v. Ih ml. rsnn, 7 \ < ' I'» at 112: Manna ml v.
U'llnlyc ( |S77), 124 Mass. 174. specially referred to.J

Action under a marine policy to recover as for a total eon- statement 
structive loss of the l»oat insured.

The action was dismissed.
.1. Lucas, and //. IV. liuchr, for plaintiff.

John Hinjh, for defendant.

Macdonald, .1.: Plaintiff, on April 29th, 1912. insured his Ma. «i.-imm,j. 
motor boat “Sterling tfor one year with the defendant com
pany in the sum of $3,000. The I mat was of an admitted value 
of X 1,000. It received slight damage through a collision and 
was, apparently with approval of plaintiff, being repaired by 
defendant company under terms of its policy when, on Decem
ber 9, 1912, it received further substantial damage by fire.
C. P. Sargent, on In-half of the insurance company, came from 
Portland. Oregon, to adjust the loss, lie appears to have had 
full power to represent his company and his statements and 
actions throughout are, in my opinion, binding u|mui the defend
ant. After viewing the extent of the loss, Sargent interviewed 
parties as to cost of repairs and a meeting was arranged with 
the plaintiff at tin- local office of the insurance company. There 
b considerable contradiction as to what actually took place at 
this interview. Plaintiff contends that no conclusion was arrived 
at and that he was anxious first to see the extent of the loss.
I do not think this knowledge was material from his standpoint, 
if Mr. Sargent agreed to put the boat in as good condition as 
it was prior to the fire. However, from the events which imme
diately followed, it is not necessary to come to any definite con
clusion as to the result of this conversation. If it be judged 
upon the basis of probabilities, it is likely that Sargent’s account 
is. as to its main features, correct. On December 17, plaintiff 
telegraphed Sargent at Portland that it was impossible to re
place the boat in her former condition and, as an alternative, 
was willing to take the engine in part settlement. Sargent was 
asked for his suggestions to this proposition. On December 
IS lie replied, reciting his recollection of the recent eonver-
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sution and taking tin* ground that, as he had let a contract for 
repairs to Taylor & Young. Limited, it would have to he pro
ceeded with. This contract could have been rescinded at this 
time without damages ensuing, as no work had been performed, 
and, according to Young, was eventually completed at a loss. 
Solicitors for plaintiff, on the same date, wrote the local agents 
of the defendant company that their client understood that 
the company was proceeding with the repairs on their own account 
and that the company proposed to pay plaintiff the amount of 
the insurance and, as far as possible, recoup itself by sale after 
the boat was refitted. They desired to know if this understand
ing were correct. The local agent replied that they were un
aware of the arrangement referred to. but were forwarding the 
letter to Sargent for his consideration. Before receiving any 
reply from Sargent, solicitors for plaintiff wrote him on Decem
ber 20, more clearly setting forth their position. They aban
doned the l>ont and requested payment of the full amount of 
insurance. A further letter was written to the same effect on 
December 30, to M. ('. Harrison, general agent of defendant 
company at San Francisco, but before this letter could have 
been received by such agent they wrote directly to the plaintiff 
repudiating any liability for total loss. They referred to the 
conversation with Sargent and that, on the strength of this, the 
boat was being repaired, and, when finished, the company would 
pay in proportion as covered by its policy and invited litigation 
if this were not satisfactory to the plaintiff.

Suit was commenced by the plaintiff on January 14, 1913, 
for full amount of insurance. By amended statement of claim, 
delivered September 12, 1913, plaintiff seeks to recover under 
the policy for a constructive total loss.

Applying the test, referred to by Lord Shaml in lie Sailing 
Ship “lilairnwre" To. v. Macredic, 11898] AX’. 593. as to 
whether in fact a constructive total loss has or has not occurred, 
I find under the circumstances such query should be answered 
in the negative. Plaintiff would not, as a prudent owner, if un
insured, have abandoned this boat, but would have sought to 
have it repaired, as it is quite evident the cost of such repairs 
would have been less than the value of the piopertv. Plaintiff, 
as an alternative, contends that, by the events which followed 
his notice of abandonment, a constructive total loss resulted 
through the acts and conduct of the defendant company.

Assuming that this policy of insurance is similar to the one 
considered in Pcclc v. Suffolk Insurance Co., 7 Pickering (Mass.) 
Hc|M>rts 251. it would appear that the defendant company had 
a right to keep possession of the boat in order to repair it, if 
such work were accomplished within reasonable time. I con
sider there was not an unreasonable time occupied in repairing 
the boat, so that the act of repairing does not support an accept
ance of the abandonment.
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Plaintiff lias cited Harrison v. Harrison, 3 B. & B. 97, 129 
ling. K. 1219, and Hrovincial Insurance Co. of Canada v. Ltdue, 
L.B. 0 P.C. 224, as authorities in support of his position, but 
the facts in those two cases distinguish them from the case at 
at bar. The first mentioned ease is referred to by Lord Penzance 
in Shepherd v. Henderson, 7 A.(\ 49 at (12, where he points out 
that the question in Hudson v. Harrison, supra, was whether 
the underwriters, by lying by . . . induced the assured 
to believe that the abandonment was acquiesced in. He then 
draws a distinction which is applicable to the present case. Re
ferring to the fact that it was admitted in the argument more 
than once that the underwriters distinctly repudiated the aban
donment and said they would not accept it, and adds:—

There the very matter upon which the Lord Chief Justice relied (in 
II ml son v. Harrison) is absent from (he present ease. It is obvious enough 
that if the underwriters net in such a way as to induce the owner to believe 
that they have accepted an abandonment and the owner’s position is there
by altered for the worse, it may very well be, as a matter nf law. afterwards 
that the underwriters shall not be allowed to say (for it comes rather by 
way of estoppel) that they did not accept it.

Lord Blackburn, in the same case, also refers to the differ
ence between acceptance of abandonment in fact and accept
ance by operation of law, and that an insurance company may 
not really intend to accept an abandonment, but may be pre
cluded from denying such acceptance, and the effect would prob
ably be the same as if they had really accepted. Even in this 
view of the law, in my opinion, the facts do not support such a 
contention raised on the part of the plaintiff. The correspond
ence between the solicitors clearly outlines the position taken by 
each party as to the possession of the boat for purposes of repair.

There is another aspect of the case, however, which might, 
under certain circumstances, assist the plaintiff, and that is as to 
the sufficiency of the repairs. According to the cross-examination 
of Sargent, it was souglit to prove by him that the plaintiff was 
not compelled to take the boat unless “he was satisfied with the 
repairs.” This contention is not borne out by the evidence, but 
the correspondence and evidence on the part of the defendant 
company shewed that the repairs were to be satisfactory, and 
I conclude from this that the insurance company was, instead 
of paying the loss, purporting to carry out its contract by placing 
the boat in as good condition as it was in before the fire. It then 
remains to consider whether the defendant, having undertaken 
such repairs, completed them in a satisfactory manner and, if 
there be any deficiency, whether this simply gives a right of 
action for the cost of any additional work or enables the plain- 
tifl to contend that by such failure, however slight, the defend
ant has rendered itself liable for the full amount of the insurance 
on the basis of a total constructive loss. I find that the tenders
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for the necessary repair work on the lumt ranged from 8300 to 
81,300, and that the boat builders, under a eontraet at 8300, 
stated they lost money. There was a substantial performative 
by the defendant of its undertaking to repair the boat, but still 
an appreciable deficiency has occurred. In coming to this con
clusion, I am not satisfied that the subsequent sinking of the 
boat and consequent total loss resulted from insufficient caulk
ing or defective work of repair. It is worthy of notice that the 
boat, after its repairs, floated for some time. The parties did 
not rently consider it advisable or necessary to definitely 
account for the final destruction of this valuable pitre of prop
erty.

In coming to a conclusion as to the result which follows from 
my finding that the defendant did not fulfil its bond of indem
nity as to repairs, I have followed American decisions, and am 
led to take such course in this insurance action by the remarks 
of Lord Justice Brett in Cory v. Burr (1882), L.K. 9 Q.H.I). 
4(13 at 409:—

If I thought that there were American authorities dear on this point I 
do not say I would follow them hut I would try to do so, for I agree with 
Chancellor Kent, that, with regard to Marine Insurance law, it is most ad
visable that the law should, if possible, he in conformity with what it is in 
all countries. I must further add that, American decisions are
not binding on us in this country, I have always found those on insurance 
law to be based on sound reasoning and to be such as ought to be carefully 
considered by us ami with an earnest desire to endeavour to agree with them.

In connection with the liability that follows from unreason
able delay in making repairs by the insurance company, 
the matter is fully considered in Capelin v. insurance Co.. 
19 I’.S.S.C.R. 739, 9 Wallace 461. While delay cannot be set 
up in this cast» as a ground for preventing the insurance company 
from returning the boat, still the sufficiency of the repairs was 
considered in the case referred to. It would appear that the de
ficiency in repairs was substantial and amounted to $5,000. 
Counsel for the plaintiff, in referring to Reynold* v. Ocean In*. 
Co., 22 Pick. (Mass.) 191, contended that by such authority tin 
insured was bound to point out the deficiencies in the repair.- 
but the law of the case was not so declared.

The Court simply declared the consequences that should follow if th« 
defects were pointed out by the assured and not supplied by the under

According to a portion of the * in the Reynold* case, i'
was decided that if, at the time the insurance company offers 
to restore the vessel as fully repaired, the assured points out 
deficiencies which actually existed and the insurance company 
refuses or unreasonably neglects to supply such deficiencies, 
then the assured is not txnind by the tender. Suppose, howevei 
the assured, as in the present case, refrains from pointing out

4
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any deficiencies or from objecting to the work in such a manner 
as to enable the insurance company to perform any further 
work or complete its indemnity, what result follows? This 
matter was considered by Mr. Justice Miller in Copeland v. 
Security Ins. Co., Wool worth 278 at 280; Beech on Insurance, 
vol. 2. sec. 018. The learned Judge refers to the necessity for 
the insurance company to fully carry out the necessary repairs 
to a boat which it has injured, and in one portion of his judg
ment inclines to the opinion that the insured is not bound to 
point out the deficiencies that may exist in the repairs and that 
a clear obligation exists as to fully indemnifying the owner for 
his loss. He then adds:

The conditions of these policies supported hv the law require that the 
vessel when tendered should have been in such a condition that the assured 
when receiving her should have full indemnity. . . . Had the stranding 
been accidental and the repairs a particular average1 wind this was evidently 
the assumption of the company) the assured might have been bound (• take 
the vessel back, but, under the circumstances, the tender could not be made 
without at least an offer to pay the costs «if such repairs as were rend» red 
necessary by her stranding.
On the facts in this case, I am satisfied that if the plaintiff had 
pointi'd out to the representative of the insurance company 
any deficiency in tin* repairs that it would have been made good. 
If they had not done so they would have rendered themselves 
liable. I do not think it would have been an idle ceremony on 
tin* part of the plaintiff to ask for such further work of repair. 
Notwithstanding any support that the plaintiff might receive 
from the judgment in Copeland v. Security Ins. Co., I prefer to 
follow the decision in Marmaud v. Mclledye (1877), 123 Mass. 
173. It was in that case decided that where the insurance com
pany had refused to accept abandonment of a stranded vessel, 
it was entitled to take possession for the purpose of repairing 
and restoring it to the owner. If the company, with reasonable 
diligence, proceeded to make such repairs, at a cost less than 
her value when repaired and then tendered her in this condition 
to the owner, who refused to receive her but made no objection 
to the sufficiency of the repairs, and did not point out any defi
ciencies; that there was no acceptance of the abandonment, 
also that there was no constructive total loss of the vessel, although 
it afterwards appeared that the repairs were not fully n nde. 
The judgment cites with approval a portion of the opinion of 
Chief Justice Shaw in Reynolds v. Ocean Ins. Co., dealing with 
the liability of the insurance company and the duty cast upon 
the assured as to pointing out deficiency, and then decides as 
follows:—

If tin* underwriters had romlueted themselves in the manner pointed 
out and within a reasonable time tendered the vessel to the assured, who 
makes no objection to the sufficiency of the repairs and points out no de-
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ns having accepted abandonment. Whether the assured accepts or not the 
question is settled that there is no constructive total loss of the ship.

If it should afterwards appear that there are deficiencies in the repairs,
Cvnnino- the acceptance of the vessel docs not preclude the assured from claiming

further damage, and according to the principles of the contract securing to

Fihk and

the assured an indemnity, an action might he brought, after such accept
ance, to recover for any such deficiency or unrepaired damage, as a partialI'lICK A.NIJ

Marine '<wh- 
In-*. Co. ,1 find that the defendant company was entitled to take posses-

Mmdonaid, j. sioii of the boat for repairing the same and, having carried out
repairs substantially within a reasonable time, that the plain
tiff was not justified in refusing to accept the boat or, at Any 
rate, was not justified without having objected to the sufficiency 
of the repairs and pointed out the deficiencies so that the same 
might be made good. The subsequent destruction of the boat 
thus has to be borne by the plaintiff unless the defendant com
pany, while the boat remained in its possession, was guilty of 
such negligence as would create a liability. In this connection 
I find that the defendant company took, under the circum
stances, all reasonable care of the boat and was not answerable 
for its loss. The action is dismissed with costs.

Art inn dismismi.

Re CROW'S NEST PASS HARDWARE CO. Ltd.
Alberta Supreme Court, \Valnh, ,/. February 5, 1014.

1. Corporations and companies (§ V B 2 181)— Surhtriptions—Conbid-

ALTA.

S. <’ 
1014

ERATION OTHER THAN CASH.
The discretion of tin? Court as to giving leave to file, after a winding- 

up order has been made, a contract whereby shares were allotted other 
than for cash under sec. 110/* of the Companies Ordinance (Alta.), so 
as to relieve the shareholder from liability as contributories is properly 
exercised b> refusing the leave where the same parties have filed large 
claims as creditors of the company f <r rent and salaries.

2. Corporations and companies (§ V E 4—233)—Taking stock for cash 
Dll ID1 ND

Where shareholders entitled to be paid their dividends in cash take 
shares instead to the amount of the dividend, such shares arc to be 
considered as having been allotted for cash.

Statement Contestation on settling the list of contributories in a winding-
up proceeding and an application by alleged contributories 
holding shares allotted to them for “consideration other than 
cash” for leave under see. 110 of the Companies Ordinance to 
file a memorandum in lieu of a contract to specify the considera
tion under which the shares were allotted.

W. II. McLaws, for liquidator.
C. F. Adams, for contributories.
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Walsh, J.:—The only evidence before me upon which I can 
hold any of the persons mentioned in the list of contributories 
liable as such is contained in the affidavits of W. J. McGowan 
and L. W. Kribs. It appears from those that the following 
persons became holders of the number of shares set after his or 
lier name, namely: Charles Patmore, 3; Minnie A. McGowan, 2; 
W. J. McGowan, I; Ella F. Kribs, 30; and Louis W. Kribs, 20. 
These shares were allotted to them for a consideration other than 
cash, and no contract in writing as provided for by see. 110 (b) 
of the Companies Ordinance was either made or filed. They 
now ask for leave to file it under the proviso to that section.

I do not think that this is a case in which that leave1 should be 
granted. It was stated on the argument without contradiction 
that some or all of these people have filed claims with the liquidator 
for large sums owing by the company to them, and it was urged 
that it would be unfair to the creditors of the company that these 
contributories should not only be relieved from their liability 
as such, but allowed to rank upon the estate for these claims.
I quite agree with this. I notice from the company's records that 
Charles Patmore and W. J. McGowan started in 1!H)8 with 
salaries of $140 per month voted to each of them, and that in 
July, 1909, the salaries of Kribs and McGowan were raised to 
$200 per month effective from the first of January, 1910, and that 
McGowan was to be paid $70 a month for rent and Mrs. Kribs 
was to be paid $50 per month for rent. These facts seem to in
dicate a loyalty to their own interests which is not entirely praise
worthy. I assume from Mr. Adams' silence upon the point that 
Mr. McLaws’ statement of the facts in this connection was quite 

the mark, and 1 am therefore dealing with the matter 
from that point of view in the absence of any material save the 
records above referred to. If there is any dispute over the fact 
that claims of the character mentioned by Mr. McLaws have 
been filed and are being pressed the matter may be re-opened for 
proof in the regular way, as I am exercising my discretion in re
fusing the " at ion entirely upon this ground.

I do not think there is any liability upon any of these parties 
beyond the amounts of their original subscriptions as above set 
out. The further shares that were allotted to them in payment 
of dividends were, I think, allotted for cash. They were entitled 
to be paid their dividends in cash, and instead of taking it and 
paying it back for their new shares they took the shares. Each 
of them will go on the list for the value of the shares set opposite 
his or her name as above.

There is nothing before me to indicate any liab’lity upon 
either J. C. Patmore or Julia S. Patmore, the only other persons 
named in the list of contributories. The liquidator may apply 
‘gain with respect to these names if he sees fit.
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Application refused.
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DICKIE v. ATLANTIC LUMBER CO.

.Vom Scotia Niiymuc Court. Ititchic. J. January 19. 1914. 
1. Dam auks (Sill K—21(1)—Ci mx<i timiikii—Stumpaok.

Ah against the uiiHiicccssful claimant «if woodland* who ha«l entcreil 
and «-ut down growing trees aft«*r notice of plaintiiï’s euperlor title, 
the dninageH for trespass need not he restricted to a recovery upon 
a stimipage basis.

Action claiming damages for trespass to woodland. The
facts an* fully stated in the judgment of Ritchie. J. 

Judgment was given for plaintiff.
//. Mt llixli, K.( .. for plaintiff.
S. I). Mi Lilian, K.C., for defendant.

Ritciiii:, .1.: This is an action of trespass to woodlands forRitchie, J.

breaking and entering and cutting down and carrying away 
trees. The lands in question were granted by the Crown to 
Campbell \V. Johnson and conveyed by him to the plaintiff.

It is admitted that when this deed was made the lands were 
in a state of nature and unimproved by clearing, fencing or 
otherwise for the purpose of occupation. The wife of Johnson 
therefore had the right of dower in these lands, but. apart from 
this, she joined in the deed to the plaintiff. This deed from 
Johnson to the plaintiff was dated December 111. 1901, but was 
not recorded till November 11. 1911. The reason for this delay 
was that there were judgments against Johnson, and the plain
tiff. acting under the advice of a solicitor, refrained from re
cording this deed so that the judgments might become barred 
by the Statute of Limitations without the attention of the judg
ment creditors being drawn to the lands.

In 1909 the defendant company got a deed of the lands from 
tin* widow of Johnson (she had no title) and recorded it a short 
time before the deed to the plaintiff was recorded. De fore tak
ing the deed from Johnson's widow the defendant company had 
been notified by the plaintiff that he owned the lands. Before 
the deed to the plaintiff. Johnson made a conveyance to James 
W. Johnson in trust for creditors of certain lands described 
in the conveyance. The lands in question in this suit were not 
conveyed. This conveyance is dated October 22, 1890. B\ 
indenture of the same date Johnson conveyed to James W 
Johnson in trust for creditors certain personal property. This 
last named conveyance contains a recital that Johnson had 
by the conveyance of even date to which I have referred con 
veyed all his real estate in trust to James W. Johnson, and then 
goes on to convey “all of the said real estate conveyed to tin 
said James XV. Johnson as aforesaid." and certain personal pro 
perty.
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It was contended Tor the defendant that Johnson had by this 
second conveyance parted with the title to the lands in question 
before the deed to the plaintiff. I am of opinion that this is not 
so. The recital in the conveyance is untrue in fact. Johnson 
had not conveyed all his real estate, there being no words under 
which the lands in question in this suit would pass. The oper
ative words in the conveyance to James W. Johnson which con
tain the recital are : “all of the said real estate conveyed to the 
said James XV. Johnson as aforesaid.” I look at the first 
mentioned conveyance and find that the lands claimed by the 
plaintiff were not conveyed to the said James XX'. Johnson, and 
that I think disposes of the objection.

It was also contended for the defendant company that 
Johnson was fraudulently withholding the lands in question 
from his creditors and that the plaintiff can be in no better 
position. I do not think there is any ground for this conten
tion. XVhen the plaintiff bought, the title was in Johnson. I 
think the plaintiff had a right to buy and that lie also had the 
right to record his deed when lie liked, taking of course, by 
delay in recording, such risks as were incident to not having his 
deed on record.

I do not know what Johnson did with the money which lie 
got from the plaintiff for these lands. He may have paid a 
debt with it. Kven if Johnson had a fraudulent intent, the 
plaintiff who gave value for the lands is not proved to have 
been a party to such fraudulent intent. I do not think there 
is a ease of fraud made out against the plaintiff preventing his 
recovery in this action. The plaintiff, in my opinion, lias clearly 
established his title and he must have judgment with costs.

The remaining question, and I am inclined to thi* k the only 
real question in the ease, is as to damages.

As to the quantity of timber cut there is no exact evidence. 
It is a ease where the trespass having been committed, a Judge, 
in getting at the quantity of trees taken, has to do the best 
lie can. I have noticed that in a ease like this the counsel for 
the plaintiff always calls the evidence an estimate, and tin* 
counsel for the defendant always calls it guess work. X'auglum 
Williams. L.J., in Chaplin v. Hicks, 11911] 2 K.B. 7HU at 792. 
does not shrink from the position that in some cases, as against 
a wrongdoer, guess work is good enough.

1 find that the logs taken by the defendant company repre
sent 4M.IHH) feet of lumber. Hut the plaintiff is entitled to con
siderably higher damages than could lie recovered merely on a 
stumpage basis. The plaintiff is entitled to damages for the 
trespass to his lands apart from the trees taken away. He was 
entitled to have his trees continue to grow and increase in value. 
The trespasses were committed after notice both verbal and
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written of the plaintiff’s title. This was, putting it at the 
lowest, sufficient to put the defendant company on enquiry and 
cause it to seek inspection of the plaintiff’s deed.

Taking everything into consideration, 1 think $20(1 will lie 
a fair allowance to the and I assess the damages at that
sum.

Judgment for plaintiff.

MAN.

K. B. 
1914

Statement

STOTT v. NORTH NORFOLK.
Manitoba King's Bench, Prendergast, J. February 2, 1914.

1. Waters i $ 11 (i—128)—Surface waters—Deflecting axd diverting
—Municipal defence, iiow limited.

Where a niunici|iality in constructing highways, digs ditches and 
thereby diverts the surface waters from their natural channel so as 
to overflow and damage the lands of adjacent owners, the municipality 
must respond "n damages although the road building itself may have 
been necessary.

| Wallis v. Assiniboia. 4 Man. L.K. 89, referred to.]
2. Waters ( § 11G—12H)—Diverting surface waters—Municipal neg

lect TO EMPLOY ENGINEER.
Where statutory protection is prescribed in favour of municipalities 

constructing their highways under the supervision of duly appointed 
engineers, a municipality dispensing with such supervision loses the 
prescribed protection in regard to actions for resulting damages.

[Geddis v. Itunn Reservoir. 3 A.C. 430, distinguished.]
3. Municipal corporations <8II G—195)—Liability for damages—( ox

• DITIO.N8 PRECEDENT—PLAINTIFF'S TITLE—MISFEASANCE.
Although an action may not lie against a municipal corporation by 

the owner of lands for damages in respect thereto, through the mis 
feasance «if the corporation if the «lamages occurred before the plaintilf 
acquired his title, the action will not Is* defeated, as to «lamages re
sulting after lie ac«|uired title*, by the circumstance that the act of 
misfeasance itself occurred liefore that time.

[City of Montreal v. Mulrair, 28 Can. S.C.R. 458, «listinguished.]

Action against a municipality for alleged deflecting and 
diverting of surface waters to the damage of the plaintiff's 
lands.

Judgment was given for the plaintiff.
Coopt r, K.C.. and Mtighen, K.(\, for plaintiff'.
A. li. Hudson, for defendant.

Prcndvrgast, j. Prenderoast, J. :—The plaintiff, who is the owner, and in 
occupation of the north half of section 31, in township 10, am! 
range 9, west, alleges that the defendant municipality, by tin 
construction of defective ditches, has caused large quantities o' 
water to gather on his land ami injure his crop of grain grow 
ing thereon during the years 1911 ami 1912, for which he claims 
$10,000.

The evidence shews that to the south of and almost adjoin

D7B
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ing the southwest quarter of the plaintiff's land, there is a large 
marsh, referred to also as a depression or hollow, which natur
ally collects water from the west and southwest, and more par
ticularly from the Rosedale hills to the south.

In 1900, lit appears that the waters from the south reached 
the marsh by somewhat undefined and scattered runways, and 
that the marsh had a natural outlet at its southeastern end in 
a creek which, running in an easterly direction, finally dis
charged, many miles further, into Rat creek.

I should say that at that time, the plaintiff’s land which is 
situate in a very wet district, could only be considered as fairly 
dry. There were depressions in many places, more particularly 
along the north line, and a comparatively large one near the 
northeast corner where the house is now situate, in which water 
appears to have gathered in greater or lesser quantities in the 
spring and rainy season every year. I judge also that, owing 
partly to beaver-dams or other obstructions, and partly to 
natural insufficiency, there were times when the said creek was 
not equal to carrying easterly all the water from the marsh, 
and that overflowing at places, particularly where it passes 
from section 31 on to section 32, some of the surplus spread 
northerly along the road which is between the two sections, and 
thence onto the easterly part of the plaintiff’s land.

In 1900, certain residents of the locality, among whom were 
Gauge and Setherington, then owners of the said half section, 
petitioned the council to establish roads, more particularly with 
tin- object of opening better communication with tin» town of 
Gladstone to the north, and the following year the council pro
ceeded to build two roads; one west of the said section 31 on 
what was called the town line, up to the northwest corner of 
the plaintiff’s land, and the other from the said northwest cor
ner along the correction line immediately north of the plain
tiff’s half section, es g for a considerable distance easterly.

Gn the town line, a ditch was dug on the west side of the 
road: and on the correction line, on the south aide of the road. 
Officers of the municipality having had to do with this work 
at the time, stated with emphasis at the trial that no ditches 
were dug as such, that only the building of the two roads was 
l‘0,d« and that whatever digging or trenching was
• lone, was done only from the necessity of procuring soil to do 
the grading. Hut whatever the intention may have been, the 
"*11 It of this digging was the establishing all along the two 
roads of two well defined ditches some eighteen inches in depth 
or more in places, and which could not be differentiated in any 
..... particular from ordinary country ditches.

The road on the town line was carried down south
4—III D.I..R.
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siderable distance for the relief of the people in the direction 
of the hills, and where it ran through the mu rah it was cor
duroyed and covered with soil.

In 1901, however, the ditch on the town line went of the 
a lnilf section was not yet built so far down as to con

nect with tin- marsh. Hut, in 1902. William Ashe, acting under 
due authority, made tin- connection, lit- says that the section 
of it that lie dug was two feet deep, that it extended from the 
marsh up to the old ditch, a distance of 15 or 20 rods, and that 
if there had been water in the marsh at that time it certainly 
would have flowed northerly into the ditch.

As to conditions south of the marsh, the evidence does not 
seem to establish that whatever ditching was done there was 
carried up to and immediately connected with the marsh; nor 
do 1 take it to he shewn that the effect of the work done in that 
locality, was to collect mor-» water and cause more to flow into 
the marsh, than would flow before, merely by the natural run
ways.

What was the effect, of connecting tin- marsh with the town 
line ditch to the north, is, of course, the main question in dis
pute. 1 tut, whatever it may have been, it is sure that it was 
followed by < * from C. 1*. Wright, who claimed that
his land (the west half of 6-11-9) was flooded on account of a 
defective culvert at the northwest corner of the plaintiff’s half 
section which did not allow the water to flow from the town line 
ditch into the correction line ditch; as also by protests from 
Gauge and Setherington, then owners of the said half section, 
and from I). Ilarvey, whose land adjoins the plaintiff’s to the 
north—these last claiming that the levels were not properly 
taken on the correction line, which caused the water to hack 
from the east.

The council seems, at all events, to have also considered that 
the waters from the marsh had a detrimental effect on the land 
to the north, for they ordered the town line ditch to he dammed, 
which was done about 15 rods north of the plaintiff’s southwest 
corner. The effect of this lain, which was meant to relieve tin 
land to the north, was, however, to flood the town line to tin- 
south and make it useless; so it was cut down the same year b\ 
John Acheson, who lived to the south. The following year, it 
was filled in again hv James Ballard, owner of the northeast 
quarter of 36-10-10, who says that the water from the ditch 
flowed over his farm. After that, it was cut down again. The 
last time tin- dam was reinstated was. as I understand, by re
solution of the council of November 27, 1908; and there was also 
a resolution of March 21, 1909, concerning the matter, although 
it does not appear whether anything was done pursuant to it.

74
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During that tinn* and thereafter, there was other work done 
iiiid several sums of money expended hy the municipality here 
and there to relieve tin* situation : for instance, an attempt 
u.is made at two places to raise the road and correct the defec
tive levels on the correction line, and a temporary drain was 
commenced on the northwest quarter of IM-10-9, but, apparently 
not carried far enough to he of substantial advantage.

It appears that, in the summer of 190!). the dam was still 
in existence: hut it was taken away in the fall hy .John Dickson, 
acting on his own responsibility as far as the evidence shews.

The year 1910 was a drv year.
The plaintiffs claim is that in 1911. and more particularly 

in 1912, which was one of the wettest seasons for a long time, 
two-thirds or three-quarters of his half section was flooded hy 
water overflowing all along from the sides of the ditch on the 
correction line, and that that water was first gathered in the 
marsh and carried to the correction line ditch hy the one on tin- 
town line, lie says that in 1912, some water also overflowed on 
the west side of his farm d'rectly from the town line ditch.

At the trial, the plaintiff estimated the damages so caused 
to his crops as follows : in 1911. $1,226; in 1912, $1,849; in all 
$.1,070.

I will say at once on the main question of fact, that the 
plaintiff has proven to my satisfaction that part at least of the 
damages which he has suffered was caused hy water overflow
ing from the two ditches referred to; that much of that water 
came from the marsh and would mainly have flowed easterly 
through the marsh’s natural outlet into Rat creek had it not 
been for the ditches, and that the latter were, mon over, defec
tive, both in width and d-ptli, considering the volume of water 
diverted into them, as well as with respect to levels.

Rut, before dealing with the evidence with respect to the 
cause, or rather causes, of the damage suffered, 1 will dispose of 
the spendal objections raised hy the defence.

I would first say that the damages complained of here, do 
not fall within sec. 16 of eh. dû of our statutes of 1909, which 
provides for notice to be given within a year after the injury 
and for arbitration, as the municipality did not have the work 
done “under the supervision of an engineer” as required hy 
the section. Mr. McGregor, who was reeve at the time, says 
that there was no engineer and nobody to take the place of an 
engineer, although it was felt by those in charge of the work 
that one was required.

Neither has sec. 516 of the Municipal Act. R.S.M. 1902, ch. 
116, any application here, as the same clearly refers only to 
drainage between different municipalities.
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Ah to him*. <K)7 of tli<‘ muni» Act. the defendant* cannot claim 
the benefit of the proviso thereof under the pretence that their 
object was merely to build roads, when in effect and to all 
purposes, as above stated, they dug well defined ditches.

Then, the immunity of municipalities at common law in 
eases of non-feasance and non-repair with regard to highways 
and bridges, as affirmed in Municipality of Dicton v. (HUhrt,
11898| A.C. 524; and Wallis v. Assinihoia, 4 Man. L.R. Hit, does 
not extend to such a ease as the present one where waters were 
deliberately diverted from their natural channel.

I would say. in a general way, on this branch of the de
fence. that the iminieipalitv. through not having appointed an 
engineer and thus availed i*self of said see. Hi (eh. 85 of 1!MM) 
does not come within the protection of the rule laid down in 
dnldis v. Itann Ifrxcrvoir 11878), 8 A.C. 480, and is, in my 
opinion, answerable for all damages caused by the existence of 
the ditches which they dug. irrespective of their negligent con
st ruction or otherwise.

It is also contended that the plaintifl* cannot succeed “be
cause the work was done before he acquired title,” and City 
of Montnal v. Mulcair, 28 Can. S.C.R. 458, was cited in this 
respect. The second paragraph of the headnotes in the report 
of that ease is somewhat ambiguous and to that extent ad- 
ing : but the judgment itself shews that the reason of the decision 
was. not that the work alone, but that the injury also, was done 
before the plaint iff had become owner of the property.

As to the defendant’s other objection that the plaintiff 
cannot succeed because the work had been petitioned for by 
(amongst others) his predecessors in title who also took part 
in the same as paid employees of the municipality. I would say 
that the present ease is altogether different from Dillon v. 
Township of Ha high, 18 A If. (Ont.) 58, which was relied upon 
In the latter ease, the action was not in damages, hut to compel 
the municipality to complete according to plans, a drain for 
the construction of which a special sum had been raised hv assess 
ment, and which the council had accepted from the contractors 
as completed. The grounds of judgment, in dismissing tie 
action, were that there was no available fund left, and that tie 
plaintiff was partly responsible for that state of things, In 
cause : first, he had been allotted a section of the work and had 
only executed part, although being paid in full, and second, 
that lie had been one of the signers to a petition in compliant 
with which the municipality had refunded ratably to the rat 
payers, a balance of sfci.O(H) of the spatial fund remaining un 
expended at the time of acceptance of the work. There is not 
one particular in which the two eases seem analogous.

7
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I now conio to tin* considération of the damages as to which 
I have already found in favour of the plaintiIV in a general 
way—that is to say, that some of the damage was caused as he 
alleges.

I take this to he overwhelmingly established by seven wit
nesses besides the plaintitV himself.

On the other hand, it seems equally clear that there were 
other causes for which the defendants were not accountable.

I have no doubt that the conditions prevailing in 1911, and 
especially in 1912, on section 32 and on section 33 where they 
were most serious, were due to a la rye extent to water coming 
from the creek connected with the marsh, owing both to obstruc
tions and general incapacitv to carry out the rain excess which 
ovrflowed north and northeasterly. There was, I believe, as 
I have already indicated, such an overflow in the vicinity of the 
line between sections 31 and 32. and on the general evidence as 
to the lay of the land and on the testimony of Turner and ( I ray. 
I am convinced that some of that water, spreading northerly 
and along what Turner calls “almost a chain of depressions 
or holes.” reached in considerable quantities the plaintiff's 
half section well on to the north.

It would appear that the ridge on the south of the plain
tiff's land protects very effectually tile southern part of the 
latter from the waters of the marsh proper and its immediate 
vicinity ; but it also appears that that protection in a wet 
season won Id extend only to part of the easterly half as against 
water from the creek, and also, perhaps, waters from the marsh 
itself overflowing at its north-easterly extremity and spreading 
east and thence northerly.

There were heavy rains in 1911. ami 1912 was one of the 
worst years in a long time in that respect. It may be said that 
the rains affected most severely all the farms in that district 
without exception—especially towards the fall, when otherwise 
very good crops could not be reached in many places, or when 
partly reached, had very much deteriorated and fallen in grade. 
These conditions were general, and in the plaintiff's case they 
must have been aggravated by quite an appreciable quantity 
of rain from Charlton's land to the south, following the general 
declivity, and against which the ridge did not prove, as above 
stated, a sufficient barrier at the east end of the half section.

K. n 
1914

Norm u.k.

As I further stated in the beginning, the land has also pot 
holes and many local depressions not affected by the general 
north-easterly decline of the country, and the tilling up of 
which must be accounted for by the rainfall.

This leads me to consider the levels taken, apparently with 
V'tv great care, by Mr. Varcoe, civil engineer, and to his cal-
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culatioiiH made, as he says, on the basis of the evidence of David 
Harvey whom he understood to state that the water was four 
inches over the grade on the north line, although 1 understood 
Harvey to say six inches. On the basis, however, of four inches 
of water flowing over the grade, and with the sketches of de
tailed levels of the land which lie took. Mr. Vareoe calculated 
that there could not !>•• more than eleven acres of the plaintiff's 
land flooded by the waters from the two municipal ditches. I 
feel satisfied that the sketches, as representing general levels, 
are correct, and that the calculations based on them are also 
mathematically correct. I believe, however, that in the nature 
of tilings, and however carefully prepared, such sketches con
sisting of a graded series of curved or undulating lines, each 
following a particular level from one end of the half section to 
the other, cannot take into account a great many comparatively 
small depressions bordering the one-mile supposed water-line, 
on land shewn to be like all the land in the district, somewhat 
broken and uneven.

Inasmuch as these calculations are after all mainly based on 
observation, I cannot, on their strength alone, brush aside alto
gether what was also observed by many reliable witnesses, that 
would shew that the conditions were very much worse. There 
is also to be allowed the appreciable margin resulting from the 
difference between four and six inches above referred to.

At the same time. I would say that the engineers evidence 
clearly shews that the plaintiff's claim as to the area flooded 
by water coming from the two ditches, is beyond all probability 
and reason. It seems to me that at the periods on which the 
complaint I tea in more particularly, even in comparatively high 
places, the land was generally wet and even saturated with the 
rainfall; so that it was easy for the plaintiff's witnesses, in the 
many places where such rain-water was lying all along some
what close to the line of the body of water conveyed from the 
ditches, to consider it all as one and produced by the same

The plaintiff has also made altogether too much of the pro
bable yield and of market prices, as shewn by the evidence of 
three witnesses, amongst whom was Mr. Muir, the bailiff of the 
Court ; nor has he sufficiently taken into account the lowering 
of grades ami the effect of the generally adverse conditions of 
hail, rain and wind, especially in the fall of 1!M*2. from which 
lie surely cannot have been altogether immune when everybody 
else in the district was affected thereby.

I should add, as to the damages of 1!U 1, that, while the ad
verse conditions of nature were not so great that year, the 
plaintiff, on the other hand, is far from having the corrobora-
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lion that ho produced for 1012; and the evidence of two mem
bers of the council who went to inspect the land in tin* spring 
of 1011. and say that the plaintiff did not then direct their at
tention to «my particular damage and that they saw no water 
at all on tin* land, would tend to shew that at that time, at all 
events, the plaintiff did not consider that the injury would he 
at all as great as he contended at the trial.

On the area damaged through causes imputable to the muni
cipality. I will allow half of what is claimed for 1011. and less 
than half for 1012; for the two years together, 1 would say 
five-twelfths. For excessive estimate in yield, excess in prices, 
deterioration and all that resulted from the generally adverse 
conditions referred to. I that the plaintiff’s figures for
the two years should he further reduced by 45 per cent. On this 
basis. I would allow the plaintiff $720.

There will be judgment for the plaintiff for $720 and costs.

MAN.
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J ml gnu ut for plaintiff'.

BRIZARD v BRIZARD.
Mniiilulm hint/n llnirlt. Unit. ,/. ■/« niiarii 20. 1014.

1. Divobvk ami swa ration i 6 II—fit—Married Women's Protection Act
(Mas.).

Tin* provisions of secs. 2 nnil il of On- Marrieil Women's Protection 
Act, It.S.M. 1002, cli. 107. limiting the jurisdiction in » separation 
proceeding l»y a wife against her hushninl to the judicial district 
<«) in which the lmshand was in a collateral proceeding convicted of 
an assault upon her. or (hi in which the cause of the wife's separa
tion complaint wholly or partially arose. ini|Mirt that such jurisdic
tion lies in respect of offences originating within the prescrilssl terri
tory, although those offences may have lieen condoned, where subse
quent offences in another district have had the effect of reviving the 
first offences as acts of cruelty and of nullifying the condonation

2. Divorce ani» swaration i 6 IV—41 )—Matrimonial offences—( on
INININII HY REHUM I Mi RKI.ATIONNIIIP—Si RHEQUKNT VKVEI.TY. 

Unless it ap|M*ars that there is a specific arrangement to the con
trary, the resumption of cohabitation lietween lmshand and wife will 
operate ns a condonation of prior matrimonial offences subject to the 
forgiveness living cancelled and the old cause of complaint living re
vived should a subsequent offence arise.

Appeal from the decision of Judge Ryan of the County 
Court granting the application in a separation proceeding by 
a married woman under the Manitoba Married Women 'n Pro
tection Act.

The appeal was dismissed.
A preliminary motion in the case is reported. Hrizard v. 

Hrizard, 15 D.L.R. 578.
IV. Holland, for defendant, appellant.
II. /\ III ark wood, for plaintiff, respondent.
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Halt, .1. :—This is tin appeal from an order made by Ilia 
Honour Judge Ryan in the County Court of Holland on July 
16, 11)1 J, in the matter of the Married Women’s Protection Aet. 
and Marie Brizard and her infant child.

The Married Women's Protection Act, R.S.M. 11)02, ch. 
107, provides, amongst other things, that

it. Any murri«*«l woman whom1 husband shall have been convicted of an 
assault il pou her within the inclining of the Criminal Code, 181)2, or any 
Act or Acts amending the same, or which may he substituted therefor, 
or whose husband shall have deserted her, or whose husband shall have been 
guilty of persistent cruelty to her or habitual drunkenness or wilful 
neglect to provide n maintenance for her or lier infant children
whom lie is legally liable to maintain, and shall by such cruelty, habitual 
drunkenness or neglect have caused her to leave and live separately and 
apart from him. may from time to time apply to any County Court Judge 
within the judicial district in which any such conviction has taken place, 
or in which the cause of complaint shall have wholly or partially arisen, 
for an order or orders under this Act.

It appears that the respondent Albany Brizard had been 
convicted of an assault and hail otherwise been guilty of persist
ent cruelty to his wife, the The order made by
Judge Ryan provides,
(«I in accordance witli the provisions of sec. 3 of the Married Women’s 
Protection Act, R.S.M. 11102. ch. 107, that the applicant be no longer 
Isuind to cohabit with her said husband Albany Brizard ; i h) that the 
legal custody of the infant child Isirn of the marriage of the said ‘ s 
Is* committed to Marie Brizard : (<•) that the said Albany Brizard be for 
hidden to enter upon any premises where the said Marie Brizard may lie 
living apart from her said husband and it shall not lie lawful for the said 
Albany Brizard to enter upon any such premises.

Section 6 of the Act provides tlmt
(o) The proceeding* upon all such applications shall, as nearly as 

may Is-. Is- the same as those prescribed by Part ÔH of the Criminal Code, 
1HU2, ami any amendments thereof already made or that may Is- hereafter 
made, or any enactment that may Is- substituted therefor ; and there shall 
Is- an ap|s-al from any order made upon such an application to a single 
Judge of the Court of King’s Bench, whose decision shall be final.

The section also provides that
( b) The practice and procedure in such an appeal shall, as nearly ns 

may Is-, Is- the same as in the case of an appeal under the County Courts 
Act to a single Judge of said Court, who shall have full discretion to 
vary, reverse, or affirm any such order and over the costs of all the pro
ceedings.

On the application to Judge Ryan both parties appeared 
and adduced a large amount of evidence and I have before me a 
copy of the evidence ho taken and of the learned Judge's notes.

It appears that the ret Marie Brizard. was a young

4932
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girl between tin* ages of 16 and 17 when tin* appellant first met 
lier at the house of her parente, Mr. and Mrs. Simoeiis. Shortly 
afterwards the appellant seduced the respondent and a little 
later on they were married. In due course a child was horn 
to the respondent and within a few days thereafter tin appel
lant commenced a course of action towards his wife which can
not otherwise he described than as persistent cruelty, accom
panied by at least one actual assault, which the appellant does 
not attempt to deny or justify.

The evidence shews that the respondent and her parents 
were members of the Roman Catholic Church and they en
deavoured by frequent attendance at mass and for worship in 
their church to maintain their religious faith.

The details of the treatment which the appellant is said to 
have imposed upon his wife are too disgusting to repeat. The 
respondent states that on many occasions the appellant, being 
desirous of having no more children, inserted his hand into her 
private parts with a view to preventing lier from having any 
more children. She also states that the appellant practised 
sodomx upon her. which she felt compelled to undergo because 
he was her husband. A crime of this character is so heinous 
that our law provides against any conviction therefor unless 
the evidence of the complainant he corroborated. It is diffi
cult to imagine how such corroboration could be obtained unless 
the victim either by her cries or complaint immediately there
after could secure some such evidence.

On the argument before me, Mr. Holland, acting for the 
appellant, admitted that the County Court Judge believed this 
evidence of the respondent, although with some hesitation. If 
lie had not believed it. I cannot imagine how lie could have made 
the order in question at all, because the evidence of one who 
could untruly make such a charge against her husband could 
not In- relied upon in other respects. Cor the purposes of this 
appeal, however, finding that there is no corroboration to this 
charge of sodomy, I omit it altogether from consideration.

As regards the general acts of cruelty alleged against the 
appellant I think they are ‘y corroborated and confirmed 
by the evidence of the father and mother of the respondent and 
by other witnesses.

A good deal of evidence was given by both parties in re
spect of the conduct of the appellant in preventing his wife 
from going to church regularly and in using blasphemous lan
guage against the founder of our Christian religion and the 
Virgin Mary. It was argued by Mr. Holland that matters 
affecting religion could not possibly he brought within the 
scope of cruelty. I cannot agree with this argument. I think
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that sui'li conduct ns luis been alleged against the appellant, 
and apparent I v accepted by the learned County Court Judge, 
would operate as the keenest kind of cruelty against any woman 
who had her religion at heart.

But it is said that after the assault for which the appellant 
was convicted had taken place and after a large amount of the 
cruelty complained of had been committed, the respondent vol
untarily condoned all previous occurrences by consenting to 
go with her husband to Swan Lake and to resume cohabitation 
with him tin-re.

In lladduu v. Ha<l<lonf L.K. 18 Q.B.D. 778. a husband had 
been convicted for an aggravated assault on his wife and an 
order was made under the Matrimonial Causes Act. 187S. that 
the wife should be no longer bound to cohabit with her husband 
and that In- should pay to liera weekly sum for her maintenance. 
The wife subsequently resumed cohabitation with her husband 
for a time and then again left him. It was held by the Divi
sional Court that the order was annulled by reason of the sub
sequent resumption of cohabitation and therefore that the wife 
could not enforce payment of weekly sums alleged to have be
come due under it after she again left her husband.

In Williams v. Williams, 119041 P.D. 145. the wife com
plained of desertion within the meaning of the Summary Juris
diction. Married Women*8 Act, 1895, and, during an adjourn
ment of the hearing of the summons, resumed cohabitation with 
her husband, and subsequently, but before the date appointed 
for the adjourned hearing, separated from him again, and ob
tained an order for separation and an allowance for mainten
ance. It was held by the Divisional Court that the order must 
lie discharged as the condonation by a voluntary resumption 
of cohabitation had blotted out the cause of complaint, and 
then* was nothing for the justices to adjudicate upon at the date 
of tin* order.

I do not think that this doctrine of condonation can lie 
fairly to the attitude assumed by the respondent in
accompanying her husband to Swan Luke. She was, as I have 
said, a very young woman, living out in the country, entirely 
inexperienced and with a strong sense of religious duty. I think 
she felt under a moral obligation to go with her husband as 
h<- required and try whether it would be possible to live with 
him again. In this respect the situation falls well within the 
facts reported in I)’Aguilar v. D’Aguilar, 1 Haggards Keel. 
Rep. 779.

The respondent’s evidence in regard to her husband's treat
ment of her at Swan Lake, if believed, as it certainly was be
lieved by the County Court Judge, shews a resumption of al
most all the cruelty and detestable practices (leaving out sod-

14
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omy) which the appellant had liven guilty of towards his wife 
previously. Letters from her to her mother were produced by 
the latter shewing that the respondent found it impossible to 
live with the appellant. She was in a delicate state of health, 
yet she shews that the appellant frequently compelled her to 
chop and saw wood and carry water upstairs to where they re-

Mrs. Simocns shews that the respondent went to tin- mat
ernity hospital to have her baby for fear that the appellant 
would come and ill-use her.

In dealing with the question of condonation. I find the fol 
lowing statement in II» llnlsbury's Laws of England, p. 489:

1003. Condomition of matrimonial olTenccs means tin- complete for
giveness of all Min-li olTcnces ns are known to, or believed by. the ollVmlcd 
spoilhv, so as to restore ns between the spouses the slut us quo unir; subject, 
unless it nppenrs that there is a specific arrangement to the contrary. to 
the express or implied condition Unit no further matrimonial offence shall 
occur. If, however, such n subséquent offence should arise, the forgiveness 
is cnneelled, and tin1 old cause of complaint is revived, even if the offence 
is not rjundem i/naris with the original offence.

Mr. Holland next argues that the cruelty relied upon by 
the respondent when at Swan Lake must also he corroborated 
and he refers to the ease of Judd- v. Judd. f1907j I*. 241. The 
decision in that case is thus expressed in the headnote:

It is the practice of the Court to require corroboration of the peti 
tinner's evidence as to cruelty, and the mere production of a certified 
copy of a separation order previously made lietwccn the husband and wife 
by a Court of summary jurisdiction on the ground of his persistent 
cruelty is not, ns a general rule, to Is- considered a siillicicnt eorrols.ra 
tion. The Court may. however, in an exceptional case, relax this rule of 
practice where the evidence of the petitioner accounting for the ahseme 
of the witnesses who corroborate! her when Indore the magistrate, and the 
general circumstances of the particular ease, coupled with the production 
of a certified copy of the conviction, commend themselves to the Court as 
satisfactory and suflicient.

In I Mi ipso» on Evidence, .Ini e<|., p. .TO, I find the following 
statement of the law, that declarations, although admissible 
to explain, identify or corroborate, are not generally receivable 
as evidence of the truth of the faeta stated.

Facts may he corroborated by evidence which would hr 
wholly insufficient by itself to prove the main charge.

The répondent states that while she was living with her 
husband at Swan Lake he recommenced his attempt above »l- 
Imled to with a view to preventing her from having any more 
children. She was at that time pregnant and she states that th 
appellant endeavoured to bring about a miscarriage of this 
second child. Î think the respondent’s letters to ln-r mother.
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ami lu r action in going to the maternity hospital, and her 
mother's evidence in reference to this, are a sufficient corrobora
tion of her evidence.

Of course, the appellant denies nearly all of the charges 
against him; but the evidence of the respondent is confirmed 
as to the general charges of cruelty and the assault by the evid
ence of her parents. The learned County Court «Judge had 
these parties and their witnesses before him. He could observe 
their demeanour and ask them such questions as he chose him
self. In the result lie accepted the evidence given on behalf 
of the respondent and the order now in appeal.

Kven assuming that the residence of the respondent with the 
appellant at Swan Lake originally amounted to legal condona
tion of previous cruelty I think his conduct there was quite suffi
cient to resuscitate all the previous acts of cruelty upon the 
principle recognized in the passage I have quoted from Ilals- 
bury.

The only remaining point to be dealt with is the question 
of jurisdiction raised on behalf of the appellant on the ground 
that the complaint, if any, arose at Swan Lake, is in the

rn judicial district. In answer to this, Mr. Blackwood, 
on behalf of the respondent, points out that under secs. 2 and (> 
of the Married Women's Protection Act, R.s.M. 1902, eh. 107, 
the application may be made before any County Court Judge 
having jurisdiction within the judicial district wherein the con
viction has taken place or in which the cause of complaint shall 
have wholly or partially arisen. And lie relies upon the re
suscitation of all the acts of cruelty committed by the appellant 
at Bruxelles within the jurisdiction of His Honour Judge Ryan. 
1 agree with this contention. The conviction of the appellant 
appears to have taken place at the said village of Bruxelles, 
and this circ e alone bring the case within the
jurisdiction of Judge Ryan.

In this case I have had the satisfaction of hearing the ap
peal argued by painstaking counsel on both sides. Feeling, as 
I do, that the learned County Court Judge had every oppor
tunity of forming an opinion on the evidence from the de
meanour of the witnesses and otherwise, and finding that he has 
accepted the evidence of the respondent and her witnesses in 
preference to that of the appellant and his witnesses, I think 
it would be little short of an outrage if I were to compel the 
respondent to return to and resume cohabitation with the ap
pellant. For the same reason I consider that the custody of 
their infant child should remain with the respondent.

For these reasons 1 am of opinion that the appeal in this 
case should be dismissed with costs.

A ppral <1m m isacd.
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CANADA LAW BOOK CO. Ltd. v. BUTTERWORTH.
Judicial Committee of the Vrivy Council, Lord Dunedin, Lord Atkinson, and 

Lord Shaw. January 27, 1914.
1. Contracts (8 II A—128)—Construction—Reference to prior offer.

Where the proposed agent's counter-proposition for the sales agency 
of n work to ne published in volumes issued at intervals, stipulates for 
the agency a fixed period “from the date of publication” the latter term 
is properly construed as referring to the publication of the first volume, 
where the negotiations were based upon a prior offer of the principal 
in which he had proposed an agency for a similar period expressly stated 
to be from publication of the first volume.

[Canada Law Hook Co. v. Hutterworth (Xo. 2). 12 D.L.U. 143, 2d Man.
Ii.ll. 352, affirmed.|

2. Contracts (§ II A 12S)- Constriction Auk no Cointer-proposi-
tion—Exclusion of renewal clause.

Where in reply to a proposition for a contract of agency the proposed 
agent purports to set out a full statement of the terms to which lie will 
agree but does not mention the offer of a renewal term which was con
tained in the original proposition made to him nor does his counter- 
proposition purport to be a mere modification of the terms of the ori
ginal proposition, the renewal clause in the latter will not form a part 
of the contract although the acceptance by the principal refers to the 
counter-proposition as the agent’s “modification” of his terms, if the 
acceptance further re-states the terms as to the duration of the con
tract to the exclusion of the renewal clause.

[Canada Law Hook Co. v. Hutterworth (Xo. 2). 12 D.I..U. 143, 23 Man.
L.R. 382, affirmed.)

Appeal from a judgment of the Manitoba Court of Appeal, Statement 
Canada Law Hook Co. v. Hatter worth. 12 D.L.H. 143, 23 Man.
L.R. 352, reversing the judgment of Metcalfe, .1.. Canada Law 
Hook Co. v. Hutterworth, V D.L.H. 321, whereby the defendants 
were restrained for a fixed period from selling in Canada or the 
United States “Halsbury’s Laws of England,” and a reference 
was ordered to assess damages for past sales.

The appeal was dismissed.
Danckurrts, K.C., A. H. Hudson (of the Canadian Bar), and 

.1. M. Latter, for the appellants.
Sir Hubert Finlay, K.C., Upjohn, K.C., Fullerton, K.C. (of 

the Canadian Bar), and J. M. Lightwood, for the respondents.

The judgment of the Board was delivered by
Lord Atkinson:—This is an appeal from a L©ni auimm»

April 25, 1913, of the Court of Appeal for the Province of 
Manitoba, whereby a judgment of the Court of King's Bench 
dated March 27, 1913, delivered by Mr. Justice Metcalfe, was 
overruled.

By this latter judgment an injunction was granted restrain
ing the defendants, the respondents in the appeal, from selling or 
offering for sale, or permitting the sale of, or soliciting orders 
for, or distributing within the Dominion of Canada and the 
United States of America, to persons other than the plaintiffs
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or their nominees, for a period of five years from November 
14, 1012, a certain publication or work known as the “Laws of 
England,” by the Karl of Halshury; and, as the respondent 
admitted at the trial that they had sold the said work in Canada 
within this period, and that if they were bound by contract with 
the plaintiffs not to do so, the latter had thereby suffered some 
damage, it was referred to ( leorge Patterson, Ksq., K.C., to 
ascertain the amount of these damages.

Butterworth & Co. is a name under which one Stanley Shaw 
Bond, who is the owner of the copyright of the said work, carries 
on the trade or business of a publisher of books, the headquarters 
of the business being in London. And Butterworth A' Co. (Can
ada). Limited, is the name of a company incorporated in Eng
land to carry on the business of diers of books in the Dom
inion of Canada and elsewhere, the headquarters of the com
pany being in the city of Winnipeg in the Province of Mani
toba. The said Stanley Shaw Bond holds ‘.MM) of the 1,000 shares 
issued by this company. The appellant company carries on the 
trade or business of a dealer and seller of books in Canada and 
elsewhere, one R. R. Cromarty being its president.

It is not disputed that by a contract in writing contained in 
certain written communications which passed between Butter
worth & Co., otherwise Stanley Shaw Bond, and the appellant 
company, the latter were appointed the sole agents of the former 
for the sale of this work in Canada and the Vnited States of 
America, on certain terms for a period of five years from the 
publication of the first volume of the work. This volume was 
published on November 14, 1907, and the stipulated period of 
five years would, therefore, terminate on November 14, 11)12. 
The sole question in controversy is, whether that agency was to 
continue, if certain conditions were fulfilled, for an additional 
period of five years from the termination of the first period. So 
that the matter for decision is the construction of this written 
contract.

In the year 11)07 the plaintiff company had in its employ
ment a gentleman named Robinson, since dead. After some 
letters had passed between the president of the com
pany, R. R. Cromarty, and Stanley Shaw Bond, touching the 
publication of the “Laws of England,” and the sale of the work 
by the appellant company in Canada and the Vnited States of 
America, this gentleman, Robinson, acting on behalf of the 
appellant company, had an interview with S. S. Bond in refer
ence to these matters, at which tin; latter gave Robinson a memo
randum setting forth the terms upon which he was willing to 
appoint the company his agents, exclusive of all others, for the 
sale of the contemplated publication in Canada and the United 
States. It is exhibit No. 5. It runs thus:—

1. Order to he accepted by the company.
2. Sets not to lie returned to England.

8
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3. Wc to tin our bent to prevent sale to Canada.
4. Sole agency to Canada and V.K.A. for five years from publication of 

volume I. or for one year after publication of the last volume of the set, 
whichever shall be the longeât period.

5. Sole agency after the above mentioned period Khali be obtained by 
their taking fifty sets for the first year and forty sets for the next year, and 
ho by a sliding scale to ten sets for the fifth year.

(». Four hundred sets at 7s. fid. in quires to be taken within two years, 
ordinary account.

7. We to hand over the orders from above territory received before this 
date, and to receive a bonus of Its. Od. per volume for the same, n refer 
future orders and enquiries while this agreement lasts to the Canada Law 
Book Company.

S. B. & Co. to take back up to 100 sets at same price as charged at com
pletion of the expiry of the sole agency.

The appellant company wrote to Stanley Shaw Bond :i letter 
bearing date May 21, 1907. The important portion of this runs 
as follows:—

C. May 21, 1007
S. Bond, Esq.,

C/o Messrs. Buttcrworth A Co.,
12, Bell Yard, Temple Bar,

London, Fngland.
Dram Mr. Bond:-

Hcfcrring further to llalsbury's Laws of Kngland. Mr. Robinson has 
just handed me the proposition you made to him. Let me say in reference 
to the statement that we were paying Green 7s. tkl. per volume. This is a 
mistake, we are paying 7s. only. As to the guarantee of fourteen volumes, 
the additional volumes of course will be free. We were to take ;,iki sets in
side of five years from September last.

It seems toyne your proposition is a pretty stiff one. . . .
If you wish we will meet you half way and pay 7s. fld. per volume. We 

to agree to take 44MI sets within two years for the sole agency for Canada 
and the Tinted States for five years from tin* date of publication. We will 
waive the right to return any copies, all of which will be purchased outright. 
N on will hand over to us any orders you have in Canada and the Vnitcd 
States without any cost to us. We will agree to supply them at the s|>ceiul 
price. I think you will agree, if you will look on it. it is unreasonable for 
us to pay any extra 3s. fier volume. .

The above offer is a most reasonable one and a fair one considering we 
have only seven million people in the country. . . .

On receipt of this letter you might wire me acceptance or refusal. We, 
of course, have the right to purchase additional sets at the price.

There is nothing in the omitted portions of the letter to 
affect, or in any way qualify the meaning of those paragraphs. 
It will be observed (1) that the expression of the desire to meet 
the respondents half way only refers to tin* price of 7s. lid. per 
volume; (2) that the second of the two alternatives offered in 
paragraph 4 of the memorandum, namely, an agency for one 
year after the publication of the last volume of the set is re-
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jected, and the first alternative, an agency for five years, ac
cepted, and as the only publication mentioned in this latter 
alternative is the publication of the first volume, it is, in their 
Lordships' view, clear that the words “from the date of publi
cation” used in this letter must refer to the date of publication 
of the first volume.

Again, the terms set forth in this letter do not purport to be 
modifications merely of the terms of the memorandum, but a 
full statement of the terms upon which the agreement is to be 
based. The subjects dealt with in all the paragraphs of the 
memorandum other than paragraph f> are in effect dealt with 
in the letter, and of this latter no mention whatever is made. 
It is difficult to suggest why this should be so if the writer in
tended that it should be adopted.

In compliance with the request contained in this letter, the 
respondents sent, on June V. 1907, to Mr. Cromarty a telegram 
in the following terms :—

llalshury’s Laws agree your modified terms, writing.
And on June 14, 1907, wrote to the appellants a letter; the 

material portions of it run as follows:—
Thk Laws ok England.

By the Earl of llalshury and a Distinguished body of Lawyers.
We are in receipt of your letter of May 21st with reference to the above. 

Although we think that you should not have had any difficulty in falling in 
with our proposal, yet we will agree to accept your modification of our 
terms. The terms between us are now as set out overleaf.

We cabled as requested as follows:
Cromarty, Toronto, Halsbury’s Laws agree your modified terms, writing.

Buttkrworth * Co.
Arrangements with the Canada Law Book Company, Ltd., for Halsbury's 

Laws of England.
1. This arrangement to be between the company, if we decide to make 

one for this undertaking.
2. Sets not to be returned to England.
3. Buttcrworth A* Co. to do their best to prevent sale to Canada.
I. Canada Law Book Company to take four hundred (400) sets within 

two years in return for the sole agency to Canada and the V.8.A. for five 
years from date of publication of Volume I. During the said sole agency 
they to have the right of purchasing additional sets at the same price.

5. Butterworth & Co. to hand over any orders from above territory 
that they have received.

Much reliance was placed by the appellants on the words 
“your modification of our terms” used in their letter, and they 
contended that they must be taken to mean that all the terms 
of the original memorandum, especially those contained in 
paragraph 5, not altered by the letter of May 21, were to form 
some of the terms agreed to. The sentence immediately suc
ceeding this one points irresistibly, their lordships think, to a
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different conclusion. It runs thus: “The terms between us are 
now as set out overleaf.” That is a re-statement of the full 
terms on these points. On the construction of these documents 
their Lordships are clearly of opinion, that the continuance of 
the agency for a further period of five years after the termina
tion of the first period, did not form a term of the contract en
tered into between the parties. And the aim nts made in 
the i would certainly go to shew that the appellants
themselves were of that opinion and that the contention now 
put forward was something of an afterthought.

Their Lordships are therefore of opinion that the* judgment 
appealed from was right, and that accordingly the appeal should 
he dismissed, and they will humbly advise His Majesty accord
ingly. The s must pay the costs of the appeal.
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.1 ppeal dismissed.

MELVIN v. McNAMARA. ALTA.

Alberta Supreme Court, Beck J. February 4. 1014. £ ç<
1. Vendor and purchaser (6 I E—27)—Rescission—Damages—Fraud- l11*4

In mi action by the purc haser to rescind an agreement for the sale* of 
land brought against both the owner and his agent on the ground of 
misrepresentation ami for damages, proof of even an honest material 
misrepresentation inducing the agreement may suffice for rescission, 
hut to support damages fraud must appear.

[Derry v. Peek, 14 A.C. 337 at 350, applied.|
2 Parties (6 III -124)—Bringing in third parties—Indemnity; Relief 

over—Principal and agent.
In an action by the purchaser to rescind an agreement for the sale of 

land, brought against both the owner and his agent on the ground of 
misrepresentation and for damages, rescission ordinarily affects the 
owner alone, and a judgment for damages bast'd on fraud o|ierates 
against the owner and not the agent, unless the fraud is brought home 
to the latter; hence a third party notice by the agent against his co-de- 
fendant (the owner) for indemnity should he allowed to stand pending 
the trial of the main issues in the case.

Application to set aside a third party notice taken out by a de- statement 
fendant against his co-defendant for indemnity.

The application was denied. *
Wm. lien, for plaintiff.
S. W. Field, for defendant McNamara.
IV. J. Hanley, for defendant (irieve.

Beck, J.:—This is an application to set aside a third party b«*.j. 
notice taken out by the defendant Grieve against his co-defendant 
McNamara.

The action is one to rescind an agreement for the purchase 
of land by the plaintiff on the ground of misrepresentation and 
for damages—whether merely in addition or in the alternative 
is not clearly indicated. McNamara was the owner and Grieve

6—1(1 D.L.B.
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his agent. It is alleged that the agreement w..s procured wholly 
through tin- instrumentality of Grieve. Both defendants are al
leged to have had knowledge that the representations were untrue.

Both McNamara and Grieve filed defences. Then Grieve 
delivered a third party notice to his co-defendant McNamara, 
claiming to he indemnified by him against liability on the ground 
that he acted only as agent and that such representations as he 
made to the plaintiff were in accordance with information given 
him by McNamara upon which he relied.

It is McNamara who moves to set aside the third party notice. 
The plaintiff is indifferent so long as he is not delayed.

The plaintiff can succeed in obtaining rescission if he proves 
a material misrepresentation inducing the agreement although 
the misrepresentation was innocently made, whether by the 
principal McNamara or by his agent Grieve. The plaintiff cannot 
recover damages unless he proves that the misrepresentations 
were made fraudulently—in a wide interpretation of the word. 
See Derry v. Peek, I I AX’. 337 at 359.

So that, if the plaintiff's evidence proves a misrepresentation 
but falls short of proving that it was made fraudulently, the only' 
result would be rescission. That would affect McNamara, the 
vendor, only, not Grieve, the agent; except with regard to costs.

If the plaintiff's evidence shews a fraudulent misrepresenta
tion and he asks rescission only', the result would be the same, 
but if he asks damages instead of rescission, or, as, in case of a 
fraudulent misrepresentation, I suppose he can, in addition to 
rescission; then if the fraud was that of the agent, the latter 
would be liable personally for the damages and would have no 
remedy over against his principal, whether the principal was a 
party to the fraud or not; if the fraud were that of the principal 
only, the agent would not be liable, and so, in that event also, 
he would have no remedy over, unless it be in respect of costs.

Evidence brought out by the defence shewing fraud on the 
part of either of the defendants would leave the matter in the 
same position.

This leaves for consideration the question of costs, i.e., the 
liability of each of the defendants to the plaintiff for the costs 
of the action, and tin- liability of either of the defendants to 
indemnify the other against the plaintiff’s costs and his own 
costs of defence. ()n the trial of tin* main issue evidence sufficient 
to dispose of the question of costs as between the defendants 
might not he brought out; and it seems to me that, if the agent 
innocently conveyed to the purchaser representations made to 
him by the principal which he shews were on the part of the 
principal fraudulent, then he is entitled to be indemnified by the* 
principal to the extent of his liability for any costs he may be 
ordered to pa.v or may himself incur in this action.

On this ground I think the third party notice should be allowed
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to stand. The costs of this ation will In* costs to the de
fendant (irieve against the defendant McNamara in any event; 
and the plaintiff’s costs of attendance on the application will be 
costs in the cause to him in any event.

.1 pplication denied.

FERGUSON v. BRICK AND SUPPLIES LTD.
Alberta Supreme Court, Walsh, J. February 9, 11)11.

1. Costs^(§ 1I-—45)—Setting off costs Workmen's Compensation Act

Where the plaintiff, having failed in h s rominon law action against 
his employer, subsequently proceeds ui 1er sub-sec. 1 of sec. nf the 
Alberta Workmen's Compensation Ai t Statutes of I'.tos. tin compen
sation assessed under that. Act against the employer may lie subject 
to a set-off for the defendant's costs of defending the common law action 
so brought.

2. Master and servant ($ II A2—19)—Course of employment- Oi t of
AND IN THE COURSE OF”—SHOVELLING <T.AY REPLACING DERAILED

Where the plaintiff was employed by the defendant (a brick and 
supply company) for the ordinary work of a labourer a personal injury 
sustained while assisting a fellow-workman, at the latter’s request, to 
put back on the track one of the cars used for carrying the clay from 
the |>it to the plant, which had become derailed, is properly held to have 
arisen “out of ami in the course of his employment, where the replacing 
tin» car was such work as the plaintitT and the others of Ids class in the 
defendant's employ might reasonably have been called upon to do.

Application bv a workman to assess compensation for per
sonal injury resulting as alleged from an accident arising “out 
of and in the course of” his employment, after the applicant had 
already sued and failed in a common law action.

Judgment was given for the plaintiff assessing his compensa
tion under the Act, but with a set-off of costs.

/. IV. McArdle, for the plaintiff.
./. IV. Carson, for the defendant.

Walsh, J.:—The plaintiff having failed in his common law 
action through the adverse verdict of the jury, now applies, 
under sub-sec. 4 of sec. 3 of the Workmen's Compensation Act, 
to have compensation awarded to him under that Act.

He started to work for the defendant as a labourer on No
vember 30, 1012. His work upon that day, which was assigned 
to him by the foreman, consisted of shovelling clay from the pit 
into the car which carried it to the plant. On the morning of the 
next working day, Monday, December 2, he was going to this same 
work at the same pit when he was asked by a fellow-workman to 
help him put back on the track one of the cars used for carrying 
clay from the pit to the plant which had become derailed. The 
plaintiff, with others of the workmen, went to the assistance of this
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ALTA man, and while the plaintiff, with a view to giving a helping hand 
in the replacing of this ear, was walking from one end of it to the 

!914 other, he stepped into a hole and smashed his foot so badly that
---- it had to be amputated, the amputation being performed about

Ferguson mid-way between the ankle and the knee. Neither the foreman 
Brick and nor anv on<‘ *n authority was present when this work was being 
Supplies done or directed the plaintiff to take any part in it, his services 

Ltd. being rendered entirely at the suggestion of the fellow-workman 
waieh. j. who hailed him.

The only legal objection raised to his right to compensation 
was that this accident did not arise out of and in the course of 
his employment. The contention of the defendant in brief is 
that the plaintiff’s employment was to shovel clay out of the pit 
into the car, that being the work and the only work to which he 
was assigned by the man whose duty it was to direct his work, 
and that when lie voluntarily undertook work of another character 
and in another part of the premises at the invitation of one who 
had no power to order him to do it, he was not then in the course 
of his employment.

I find myself unable to give effect to this contention. Tin- 
work in which the plaintiff was engaged when he met with this 
accident was such work as he and others of his class in the de
fendant’s employ might reasonably have been called upon to do. 
It was practically of the same character as that which he had done 
for the defendant on the only other day on which he had worked 
there, manual lalnmr requiring physical strength and nothing 
more. His employment was not specifically for work in the pit, 
but for the ordinary work of a lalxnirer, although it happened 
that it was in the pit that his first and only work was done.

It was akin or closely allied to the work in which he hail been 
engaged, for until this car was replaced on the rails so that it 
might be returned to the pit where he had been working there 
would be no work for him and the other shovellers to do there. 
The case was one of emergency, for the stoppage of tin- works 
would have been involved in the failure to got clay to tin- r 
which would have naturally followed the break in the line of com
munication between the pit and the plant, and what he did 
was certainly in the interest of the defendant. That the accident 
arose out of his employment is not open to question, and I think 
there is ample authority for holding that upon the facts here 
proved it arose in the course of his employment. I find that 
he is entitled to compensation.

Having regard to all the evidence, I think that SI4 i>er week 
is a fair sum to fix as the amount of his average wi-eklv earning- 
He procured an artificial foot in Septemlx-r, 1913. Until then 
and for some time after that I think he was totally incapacitated 
for work as a result of this accident. Undir the law as it stood 
at the time of the accident, he was only entitled to compensation

4
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after the second week, so that it will run from December 10, 
1912. I allow him $7 a week, being one-half of his average weekly 
earnings from that date to the present time, which is practically 
sixty weeks, making $420, to which he is now entitled. He is 
now quite able, I think, to perform work of a light character in 
which he should be able to earn fair wages. He has been out of 
employment ever since the accident and until he was fitted with 
his artificial foot and for some time thereafter, which I am prac
tically fixing as of this date, his failure to work was a result of the 
incapacity consequent upon his accident. His present idleness 
is due to present labour conditions in this province, and of course 
the defendant cannot be made to pay him compensation for that.
It is his incapacity to work, not his inability to find employment, 
for which he must be compensated. But even if he could find 
employment now, it would be different in character from that 
which he was formerly " to perform. It would be
light indoor work, involving no continued strain upon his injured 
limb, and to that extent there is some incapacity. I think that 
$4 a week would now represent the difference between his average 
weekly earnings before the accident and the average weekly 
amount which lie is or should now be able to earn in some suitable 
< ment, and under the circumstances I think it would be
proper for the defendant to pay him the full amount of this differ
ence, and I fix his compensation from this date until further 
order at that sum.

I see no reason why the deft should not be entitled to
deduct from the compensation payable to the plaintiff tin* costs 
which have been caused by the plaintiff bringing the action 
instead of proceeding under the Act, and I direct thi.t it may 
do so.

./udgment for plaintiff.
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PIERCE v. GRAND TRUNK R. CO. ONT
Ontario Supreme Court, Middleton, •/. February 24, 1914. s. c

1. Pt.KADIXO 1 8 1—I—05) — PABTICI LAHH — WoKKMKX'H fOMI'l VN.milN

See. 15 of tin* Workmen'* Compensation for Injuries Act. K.s.u. 
181)7. eh. 160. R.8.O. 1014. cli. 140, requiring that where the injury 
complained of has arisen by reason of the negligence of any person 
in the defendant's service, particulars shall lie given by the plain 
till of the name and description of such person, applies only where 
the claim is based on some specific act of misconduct on the part of 
a fellow-servant, and is not intended to shift the onus thrown on the 
defendant in cases where the ‘ can rely upon the res ipsa
loquitur rule.

2. 1‘t.KAMxa i 8 1—I—65)—Lord ('ampiikm.'h Act —Contravention’ of
RAILWAY RVI.F.H UY COMPANY.

In an action against a railway company under lairil t ampls-ll's 
Act for negligence causing death, an order should not lie made that the
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plaintiff deliver particular* of tin* railway company's rules and re
gulations in contravention of which the plaintilV claimed a defective 
and improper system was maintained in leaving switches unprotected 
which had led to the personal injury which caused the death.

Appeal by the defendants from nn order of Master in Cham
bers refusing to direct particulars of the names of the 
employees of the defendants whose negligence, it was alleged, 
caused the death of the plaintiffs’ father; and cross-appeal by 
the plaintiffs from the same order in so far as it directed par
ticulars of the rules and regulations of the railway company im
posing upon the train crew in charge of the way freight train in 
the pleadings mentioned the duty to close the main line switch 
and set the distant semaphore, and of the rule or regulation im
posing upon the defendants’ servants the duty to furnish to the 
conductor of the said train a copy of the train order in question, 
and of the rule or regulation imposing upon the defendants’ ser
vants in charge of the train the duty of stationing a flagman to 
warn approaching trains, and lastly of any rule or regulation in 
contravention of which the railway company authorised and 
sanctioned a defective and improper system in allowing the 
switch to remain open and unprotected for long intervals while 
way freight trains switched back and forth over different siding 
tracks.

The appeal was allowed.
Franl,' McCarthy, for the defendants.
T. A*. Phelan, for the plaintiffs.

Middleton, J. :—In so far as particulars are said to be for 
pleading, particulars are not required here, for the defendants 
have the privilege accorded to them by statute of pleading "not 
guilty by statute.”

By sec. 15 of the Workmen’s Compensation for Injuries Act, 
R.S.O. 1897 ch. 160, it is provided that, in an action brought 
under that Act. where the injury of which the plaintiff complains 
shall have arisen by reason of the negligence of any person in 
the service of the defendant, the particulars shall give the name 
and description of such person. The defendants contend that 
this gives them the statutory right to have the name of every em
ployee against whom negligence is to be charged, and that the 
Court has no discretion in the matter.

The statement of claim here sets forth circumstantially what 
took place. At St. Catharines the station-house is so situated as 
to prevent any extended view along the tracks. There are, in 
addition to the main track a passing track and two other 
sidings. A train had been given through orders, not calling for 
any stop at St. Catharines. For some time before it reached the 
station, a way freight train had been shunting upon the sid-
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bigs. Tlu; switch had been left open from Hie main track, and 
the distant semaphore had not been set to warn any train run
ning on the main track, nor had there been any man stationed 
to tlag an approaching train. By reason of this, the oncoming 
train ran into the siding, and the engine-driver of that train was 
killed. His infant children now sue. alleging negligence in the 
matters above set out. and. in the alternative, that, if this con
dition of affairs was in conformity with the system by which the 
railway was operated, the system was itself negligent.

The defendants now seek to impose upon these infant plain
tiffs the obligation of fixing the blame on some particular indi
vidual and of pointing out the specific rules of the railway com
pany which had been disobeyed by the servants of the company 
in bringing about this dangerous and disastrous result, as a con
dition of being allowed to prosecute the action. The contention 
needs only to he stated to shew its fallacy. Our law places no 
such obligation upon a plaintiff.

Section 15, if it has any ion. applies only where the
of the plaintiff is based upon some specific act of miscon

duct on the part of a fellow-servant ; and I do not think that it 
ought to he extended to the class of cases in which the plaintiff 
will have proved his case as soon as the facts in relation to the 

are shewn. Where the rule res ipsa loquitur applies, 
the statute does not intend to shift the onus and call upon the 
plaintiff to locate the fault.

Nor do I think the Master should have ordered particulars 
of the rules. The defendants, it may lie presumed, know their 
own rules and regulations. They have the means of knowing 
exactly what happened, for they are called upon to investigate 
every accident, and nothing could seem more oppressive than the 
order sought in this case, nor could anything be devised more 
likely to occasion a miscarriage at the trial.

In the result, the plaintiffs appeal succeeds and the defend
ants’ appeal fails. The plaintiffs should have the costs through
out in any event.
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McKinnon v. cohen.
Alberta Supreme Court, Heck, ,/. February 4, 1914.

1. Ashionmk.nth fou ckkiutouh (§ VII A—55)—Chattel mortgage—For- 
feitureoi nsitif Bonus oi advance rent tnder lease.

A cIiuiro in a lease at a monthly rental in advance, stipulating for 
immediate termination of the lease and a further payment of three 
months’ rent in advance on the lessee transferring his interest in the 
goods and chattels upon the demised premises, is not effective as against 
an assignee for the benefit of creditors under the Albert a Assignments 
Act. ch. <i of 1ÎK17. as to the forfeiture of three months' advance rent 
because such clause contravenes the general policy of the Act for the 
distribution of the assets pari passu among all the creditors; and this 
although the transfer of the goods relied upon as terminating the lease 
was a chattel mortgage and the seizure was made thereunder prior to 
the assignment.

Stated case by the assignee for the benefit of creditors under 
the Alberta Assignments Act, eh. 0, of 1007, to set aside, as against 
the assignee, a clause in the debtor’s lease stipulating for the 
payment of three months' additional rent in case of assignment. 

The " at ion was granted.
T. li. Malone', for plaintiffs.
(S. K. Winkler, for defendant.

Beck, ,1. : The plaintiff McKinnon is the assignee for the 
benefit of the creditors of one Myles under the Assignments Act, 
ch. 6, of 1007. Myles is a co-plaintiff. The assignment was 
made on December 23. 1913. The defendant Cohen was the 
lessor and Myles the lessee of business premises in Edmonton.

The lease bears date April 18, 1912. The rent was SI50 per 
month, payable monthly in advance on the 15th day of each 
month.

The lease contained the following provision :—
Should the lessee at any time become bankrupt or insolvent or assign 

or transfer his interest or any portion of his interest in the goods and chattels 
upon the said premises to any other |>erson or eease in any way to control 
them, three months' rent shall immediately become due and payable forth
with and distress may be made to collect such rent and the term hereby 
demised shall immediately become forfeited and void.

Some time—how long is not stated—prior to December 12. 
1913, Myles gave a chattel mortgage on his goods situate oil 
the leased premises; and on December 12, the mortgagee seized 
them by reason of default in payment of the mortgage moneys. 
Thereupon on the same day Cohen demanded of Myles 8-150. 
being three months' rent for the next succeeding three months, 
namely, from December 15, 1913, to March 15, 1914. The 
defendant's bailiff sold the goods on the day following the assign
ment to the plaintiff McKinnon, realizing $564.60, which his 
bailiff holds in his hands pending the decision of the question 
raised by the stated case which is now liefore me, namely, tin 
validity or effect of the clause in the lease which I have quoted.

5
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Tho clause contemplates three contingencies:- ALTA.

1. The lessee becoming himkru|)t or insolvent. R. C.
2. His assigning his interest, or any part of it, in tli<- gooils on the prein- 1014

3. His eeusing in any way to control them.

Although the contingency which first happened, and on account ' UIIKX 
<if which the lessor distrained the lessee's goods on the premises, Reck, j. 
was not the lessee’s becoming bankrupt or insolvent, yet I think 
that the clause—no matter which is the contingency relied on 
is invalid as against an intervening assignee under the Assign
ments Act, on the ground that it is a “fraud” upon that Act, 
although, except as against such an assignee or other person 
representing the general body of creditors, or—in view of the 
Creditors' Relief Act—any creditor, it may be valid, /.<•., as 
between the parties, subject to the jurisdiction of the Court to 
relieve from it as being a penalty.

I come to this conclusion after having examined such cases 
as Higinbotham v. Holme, 19 Yes. 88; Whitmore v. Mason, 2 J. &
11. 204, at p. 212; Ex parle Williams, He Thompson, 7 (’li.I). 138;
Ex parte Jay, lie Harrison. 14 Ch.D. 19; lie Hoskins v. Ilaiekei/.
I A.R. (Out.) 379.

The general policy of Bankruptcy and Insolvency Acts and of 
our Assignments Act and Creditors Relief Act, and 1 may add 
the Dominion and Provincial Winding-up Acts, is to bring about 
a distribution of the assets of a debtor pari passu among all his 
creditors.

Such a clause as the one in question, if effective, would, to the 
extent to which it would give an advantage to a lessor, prejudice 
the other creditors, and is directly opposed to the general policy 
of these statutory provisions. It is upon this broad ground 
that it was a “fraud" upon the Bankruptcy Act or the Insolvent 
Act, not a contravention of any precise clause upon which one 
could lay his finger—that the view I have expressed was applied in 
the cases I have cited to somewhat similar clauses. A lessor can.
I think, sufficiently protect himself against any probable real 
loss by providing for payment of the actual rent in advance 
either monthly, quarterly or otherwise, according to the cir
cumstances. I think I may take it that the original seizure was 
authorized by the clause in question—there is express authoriza
tion to distrain.

The distress was on December 12. The lessor would have 
been entitled to $150, one month’s rent in advance, on December 
IÔ. IIow long after the 15th—if at all—the lessee occupied the 
premises does not apnear. The lessor’s act of the 12th was, it 
seems to me. a determination of the lease. I am inclined to allow 
the lessor a sum for use and occupation by the lessee at the rate 
of $150 a month for any period of time the lessee may have been
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ALTA. in occupation after December 15, and to permit him to deduct
S.C.
1914

that sum from the money realized by the sale. Subject to this,
1 order the moneys in the hands of the defendant's bailiff to be 
paid to the plaintiff McKinnon less the proper charges and ex-

McKinnon penses of the bailiff in relation to the seizure and sale, which I will 
tax if there is any dispute about the amount. As there seems 
to be no direct authority on the question, I have been called upon
to decide—at all events in this Court—I make no order as to 
costs.

Judgment for plaintiff McKinnon.

ALTA. ELGIN CITY BANKING CO. v. MAWHINNEY.
Alberta Supreme Court, Walsh,,/. February 0, 1914.

S.C.
1914

1. J v dûment (§ I F—46)—Speedy judgment—Promissory note—Holder
IN DI E COURSE.

Summary judgment should not be awarded the endorsee of promissory 
notes where the maker discloses on affidavit a primûfacô ease of fraud 
which would he available against the original payee, and the evidence 
that the plaintiff is a holder in due course is dependent upon depositions 
and discloses room for doubt; the court will in such a ease permit the 
defendant to go to trial although he has cross-examined upon tin- plain
tiff’s affidavit.

|Park v. Schneider, 6 D.L.R. 451; Fidelity Trust Co. v. Schneider, 14 
D.L.R. 224; Vaughan v. Schneider, 11 D.L.R. 290. referred to.)

statement Appeal by the maker of certain promissory notes against 
summary judgment in favour of an alleged endorsee in due 
course, where fraud was the defence.

The appeal was allowed.

/•'. K. Katun, for the appeal.
/>. II. Kenedy, for plaintiffs, contra.

Walsh, .).:—I must allow these appeals. The defence of 
fraud is. i think, suffi' i ly established for the purposes of these 
motions by the affidé filed by the defendant, and the onus of
proving that it is th holder in due course is on the plaintiff.
1 think it very doubtful if in such cases as these that issue should 
be Eld to be disposed of on a motion for judgment under
rule 103. These actions are on promissory notes given on the 
purchase of a stallion, and the defence is the usual one of fraud. 
In view of the many decisions of this Court on the question of 
holder in due course, 1 am justified in saying that the onus of 
proving it is one that is not ed to be lightly discharged.

In Fork v. Schneider, (i D.L.R. 451, the Court en bone sustained 
the refusal of Stuart, J., the commission evidence of tin
plaintiff who lived out of the jurisdiction to be used at the trial, 
although he was physically unable to come to this country, and 
his evidence was absolutely indispensable to his success. Th 
was upon the broad ground that a witness upon whose evident»

1
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the judgment upon this determining issue in the ease rested 
should give that evidence in the presence of the Judge trying the 
ease. .1 fortiori it seems to me that this issue should not he 
summarily disposed of in such a motion as this even when the 
plaintiff's affidavit has been implemented as here by tin- cross- 
examination of the defendant upon it. See also Fidelity Trust 
('o. v. Schneider, i t D.L.R. 224.

Be that as it may, the examination of the plaintiff’s cashier 
raises a good many doubts in my mind as to whether the plaintiff's 
claim to be the holder in due course can be given effect to. There 
are in it many of tin* elements which in other cases in this Court 
have led to the opposite conclusion. See Vauyhaa v. Schneider, 
II D.L.R. 290; OUtad v. Lineham, I A.L.lt. 41C». I think 
that enough ap|H*ars from it to make it highly desirable that this 
claim of being the holder in due course which the plaintiff makes 
should not be settled in its favour upon tin- present material.

The motion for judgment in No. 4041 is dismissed, the costs 
of it to be in the cause, including the costs of the examination of 
the plaintiff's cashier. The motion to set aside the default 
judgment in No. 4830 and to allow the defendants to defend i> 
granted. The defendant will pay the plaintiff’s costs of entering 
that judgment and of the motion to open it up. The plaintiff 
will pay the defendant’s costs of these appeals. The costs payable 
by each of the parties under this judgment shall be set off against 
each other, and payment of the difference between them shall 
be made by the party against whom tin* balance is. If the balance 
is against the defendant the judgment in No. 4830 will not In- 
opened up unless payment of it is made within live dux s after 
such balance is ascertained by taxation, and the defence in such 
action must be delivered within eight days after such taxation.

A ppcal allowed.

HOPKINS v. BROWN.
Alberta Supreme Court, Scott, J. February 10, 1014.

I I’auties (§ Il B—119)—Bkimsing in partiks—Joint and sevekai. xegli- 
UENCE—A !>1>I NO PA HT1 EH.

An owner who employs an architect to superintend a builder to erect 
a building on his land adjoining a public highway, ami who through the 
agency of the architect employs land surveyors to survey and desig
nate the site for the building, is entitled, in defending the architect‘a 
suit for his fees, to counterclaim for damages on the ground that tin 
building was erected so as to encroach upon the public highway owing 
to the negligence of the architect, the builder and the surveyor, m in 
the alternative from the negligence of some of them, and may bring 
them all in us parties defendant to the counterclaim although some 
of the causes may have arisen from tort and others from contract.
I As to architect’s duty to employer, see Annotation, II D.L.R 102

Appeal from an order of the Master in Chambers bringing 
in added parties to an issue between an owner and bis architect
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touching the locution and erection of the owner’s building on a 
site encroaching a public highway, and involving the owner's 
right to add the builder and the surveyor under a plea of joint 
and several negligence in the same transaction against all three 
and in the alternative of negligence by one or more of them.

The appeal was dismissed.
./. F. Wallbridge, and S. IV. Field, for appellants.
S. .S'. Cor mack, for respondent.
IV. C. Harrison, for plaintiff.

Scott, J.:—These are appeals by defendant Prentice and by 
the defendants Driscoll and Knight respectively from the order 
of the Master in Chambers adding them as defendants to the 
counterclaim, and amending same.

Hopkins’ claim in the action is for fees alleged to be due to 
him as an architect in respect of the plans for and superintend
ing the erection of a building for the defendant.

The counterclaim, as amended by the order now appealed 
from, alleges that Prentice was the contractor for the erection 
of the building, that Driscoll and Knight are Dominion land 
surveyors employed by Hopkins as agent of Brown and who, 
for reward, surveyed and designated the site for the building; 
that, by reason of the negligence of Prentice in erecting the 
building and of Hopkins in superintending its erection or of 
Driscoll and Knight in surveying and designating its site, it 
was erected so as to encroach upon the public highway, that 
by reason of the negligence of the defendants or one of them 
he will be compelled to remove the building from the highway 
and that he is in doubt as to which of the defendants is liable to 
him. He therefore claims: (1) damages from the defendant 
Prentice; (2) damages from defendant Hopkins, and (3) damages 
from defendants Driscoll and Knight.

Upon the hearing of the appeals the plaintiff applied for 
leave to further amend his counterclaim by substituting for the 
charges of negligence referred to, charges that it was by reason 
of the negligence of the defendants, or that of Hopkins and 
Prentice, or that of Hopkins and Driscoll and Knight, or that 
of Hopkins, or that of Prentice, or that of Driscoll and Knight, 
that the plaintiff would be compelled to remove the build tig 
from the highway and reconstruct same, and by claiming 
damages (1) from all the defendants, and, as alternative claims. 
(2) from Prentice and Hopkins, (3) from Driscoll and Knight 
and Hopkins, (4) from Hopkins, (5) from Driscoll and Knight, 
and (0) from Prentice.

In Fdinger v. Macl)ougall and York, 12 VV.L.R. 82, the plain 
tiffs charged that each of the defendants was operating an auto
mobile, that they and each of them so negligently drove them 
as to cause injuries to the plaintiffs and that the latter were in
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doubt as to whether they were entitled to damages against both 
defendants, or only against one of them and, if so, whivh of 
them. Upon an at ion by one of the defendants for an 
order to compel the plaintiffs to elect against which of the de
fendants they would continue the action, Harvey, (’..I., made 
the order applied for, hold'ng that rule 6 of order 16, which pro
vides that all persons may he joined against whom the right to 
any relief is alleged to exist, whether jointly, severally, or in the 
alternative, being one of a series ' s relating only to parties 
to an action, is able only to that question and does not 
authorize the r of separate causes of action. He adopted
the principle laid down by the Court of Appeal in Thompson v. 
London County Council, [1899) 1 Q.B. SKI; and in Hinds v. 
Town of liarrie, (i O.L.K. 656. A later ease, however, which is 
referred to in his judgment, viz., liullock v. London (lencral 
Omnibus Co. ct al., [1907] 1 K.B. 261. which is also a judgment 
of the Court of Appeal, appears to leave it open to serious doubt 
whether the principle laid down in Thompson v. London County 
Council is able to the present case. Collins, M.R., was a
member of the Court in both these cases, and it is only necessary 
to read his reasons for judgment in the Inter ease, and his com
ments in both eases upon the effect of the judgment of Smurtli- 
waite v. Hannay, [1894] A.C. 494, and in the later case upon the 
effect of Sadler v. (t.W.IL, [1895J 2 Q.B. 688, to see how that 
doubt can easily arise. The fact that he expresses the view that 
the distinction which was drawn in the earlier cases between 
actions arising from tort and those arising from contract was 
improperly drawn, is, in itself, a ground for the doubt 1 have 
expressed.

There are a number of cases referred to in the Knglish works 
on practice which bear upon the question involved in these 
ap|Hials, but they are inconclusive and. to a large extent, con
tradictory. 1 therefore find it impossible to deduce from them 
any definite principle applicable to the question.

In view of these doubts I am unable to conclude that there 
has IM'en a misjoinder of either parties or causes of action. I 
therefore dismiss the appeals but without costs.

The plaintiff will have liberty to amend his counterclaim in 
the manner in accordance with his at ion. Costs of the 
amendment and of those occasioned thereby to be costs to the 
defendants in any event.
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Appeal dismissed.
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Alberto Supreme Court, Stuart, J. February 9, 1914.
1. Brokers (§ 11 A—5)—Real estate—Agency contract, when writing 

m < i MART.
Ch. 27 of the Alberta Statutes of 190(>. providing against action being 

brought for commission on realty sales unless the contract therefor 
or some note or memorandum thereof is in writing, does not apply to 
a case for apportionment of commission where three persons agree to 
share between themselves a commission earned by their joint efforts, 
the intent of the statute being not to operate in favour of any one except 
the person to whom the services are alleged to have been rendered.

Statement Action by one real estate broker against his co-worker in 
a realty sale setting up an agreement between themselves to 
share the commission earned by their joint efforts in the trans
action in question.

Judgment was given for the plaintiff.
//. II. l*arlee, K.C., for the plaintiff.
Alan 1). Harvie, for the defendant.

Stuart, J.:—In this ease, wherever there is a conflict of 
testimony, I accept completely the evidence of the plaintiff and 
his witness Harris rather than that of the defendant. The de
fendant's evidence, both in its substance and its manner, was 
unsatisfactory to me. I think his endeavour to represent him
self as having been a purchaser himself and then a vendor to 
Dabenv was simply a subterfuge*. It was in direct conflict with 
the only documentary evidence which was produced. I accept 
the account given by Harris and the plaintiff of the transactions 
between them, and I conclude as a fact that the defendant did 
agree to share his commission with them, each taking one-third. 
In my opinion the statute of 1900 does not apply to a case where 
three persons agree to share a commission between them which 
has been earned by their joint efforts. The statute says that
no action shall be brought whereby to charge any iierson either by com
mission or otherwise for services rendered in connection with the sale of any 
land, etc., unless, etc.
I think, considering the well-known evil which this statute was 
intended to remedy, that it was quite obviously not the inten
tion of the legislature that its terms should apply in favour of 
any one except the person to whom the services are alleged to 
have been rendered. In the present case the plaintiff did not 
render his services to the defendant. The fact is that the plain
tiff Harris and the defendant jointly rendered services either to 
the vendor or to the purchaser, that is, to either Daheny or to 
Maurice, from whom Daheny purchased. Daheny agreed to 
pay a certain sum for the property and agreed in the presence 
of Harris and Flater that he would pay an additional $2,500 for
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commission. It was agreed that this should lie divided between 
Harris, Plater and Heaton, one-third to each. I accept Harris’s 
evidence as to this. Plater got the $2,500, hut now refuses to 
pay the others their share. Heaton sues for money had and 
received and 1 think he is entitled to succeed. As to the ques
tion of expenses subsequent to tin1 date mentioned above, the 
inference I make from the evidence is that each of them was 
content to bear his own expenses and that these were not in
tended to be shared.

There will be judgment for tin- plaintiff for STO.33 and 
costs, including costs of examination for discovery.

Judgment fur plaintiff.

Re PENGELLY-AKITT Ltd.; JACQUES' CASE
Alberta Supreme ('ourt, Walsh, J. February 10, 1014

1. Corporations and companies (§ IV I) 1—70)—Private company Deiit 
ok individual shareholders—Assumption hy company.

That the only real shareholders in a company had paid a part of their 
own debt to tin- plaintiff with the company's money and had obtained 
the issue and transfer to him of certain of the company's shares hy way 
of security, is not an assumption of the debt, and will not o|»ernte to 
make the plaintiff a creditor of the company for the balance; it is. more
over, to he doubted whether a trading company can voluntarily as
sume an obligation incurred hy an individual in tIn? purchase of the 
company's own shares or become guarantor or surety in respect thereof.

Contestation in winding-up proceedings of a claim to rank 
as a creditor of a company in liquidation in respect of a claim 
arising out of an advance of $4,000 made by the claimant in 
tran actions with the three beneficial holders of the company’s 
stock.

./. f. Hrokovnki, for liquidator.
G. //. Kokh, K.C., for the claimant.
Walsh, J.:—The claimant seeks to rank as a creditor of this 

company in liquidation, and tin- liquidator s his right to
do so. The claim arises out of an advance of $4,000 made by 
Jacques in March, HUM). $2,000 of this has been repaid to him, 
and he claims to be a creditor of the company for the remaining 
$2,000 and interest. The liquidator sets up that this $-1.000 was 
the purchase price of 40 shares in the capital stock of the company 
for which the claimant subscribed. He intimates his intention of 
proceeding to recover from " s the $2,000 repaid to him 
which came out of the company’s funds, but with that claim I 
have no concern, as it is not being litigated before me.

I found as a fact at the close of the hearing that this sum of 
$4,000 was a loan, but I reserved my consideration of the question 
as to whether the claimant is a creditor of tin- company or of
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certain individuals in respect of it. My conclusion is that this 
is not a liability of the company.

Jacques advanced this $4,000 (and a further sum of $1,500, 
which was admittedly but a temporary loan to one Butler, and 
which was almost immediately repaid) to one Pengelly for the 
purposes of himself and one Akitt and one Butler. This money 
was needed by these three men to make up the full amount re
quired by them to purchase from one Mittenthal all of the shares 
in this company which was then known as G. E. Jacques & Co., 
Limited, he. Mittenthal, th *n own ng or controlling all of these 
shares. At the time of the advance neither Pengelly nor Akitt 
nor Butler had the slightest interest in the company. They were 
simply individuals who had practically agreed with .Mittenthal 
to buy him out, and who, lacking $4,000 of the amount required 
to do it, came to Jacques and borrowed that sum from him. 
I am at a loss to see how the credit of the company was pledged 
to Jacques in this transaction. He parted with his money to the 
individuals with whom he dealt. They at that time had no 
power to make the company responsible for it even if they had 
assumed to do so, which they do not appear then to have done. 
The only writing to evidence the transaction at that time was 
the cheque of Jacques, which was made1 payable to the order 
of Pengelly and was by him placed to the credit of his account 
in the bank with the other sums required to make the purchase, 
and eventually a cheque for the whole amount was issued against 
this account to Mittenthal. What money can be said to have 
been advanced to the company? The company as such got none 
of it. The individuals who borrowed it got it directly from 
Jacques, and the man who owned or controlled all of the shares 
of the company got it from them. It was used simply in the 
dealings for the shares of the company between two sets of in
dividuals, and in what took place I can see nothing to impose 
any liability upon the company.

But it is said that this was subsequently adopted as a liability 
of the company. The facts upon which this contention rests are 
these. Alxmt five months after the loan was made, Jacques 
became uneasy because nothing had been paid upon it either for 
principal or interest, and he placed the matter in the hands of his 
solicitor. As a result, an agreement in writing was reached, not 
between Jacques and the company, but between him and the three 
men to whom he had made the advance and who then were the 
only real shareholders in the company, under which they agreed 
to pay to him in lieu of dividends on his shares in the company 
interest on the same at ten per cent, per annum, payable monthly 
so long as he should hold any of such shares. It is not clear how 
Jacques came to hold any of these shares, but the best conclusioi. 
I have l>een able to reach is that 40 shares were issued and trans
ferred to him by way of security for the repayment of his advance

11
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The interest was paid according to the terms of this agreement 
for several months, the payment being made out of the funds 
of the company, and later .$2,000 of the was repaid from
the same source. A stock account was opened by the claimant in 
the company’s ledger when this agreement was made in which 
he was credited with the value of 40 shares, $4,000, and was 
debited with the various payments of interest made to him from 
time to time. There was no entry of any other kind in the 
company’s books bearing on the subject, and no resolution of 
any sort dealing with it.

And it is upon these facts that tin* claimant alleges an adoption 
of this liability by the company sufficient to entitle him to rank 
as a creditor.

Whatever legal liability might be imposed upon an individual 
who thus conducted himself, I am satisfied that the acts here 
relied upon cannot avail to make this company liable for this claim. 
1 doubt very much if it was within the power of the company 
to make this its debt even if it had gone deliberately to work to 
formally bring that about. The debt originally was undoubtedly 
that of the individual shareholders, and it seems to me impossible 
to hold that the company could voluntarily assume its payment 
especially when it was contracted for the purpose of buying the 
company’s shares. If there was not a substitution of the com
pany for the individuals as tin1 debtors, as 1 think there was not 
and could not lx*, its liability could only arise qua guarantor 
or surety or in some other t y. There is absolutely no
evidence to justify a finding that any such relationship * cn 
the claimant and the company was even constituted, and even 
if there was 1 should think it more than doubtful if such a company 
as this could in law make itself so liable.

The simple fact appears to be that tin* th ee debtors, who 
were the only real shareholders, saw fit to discharge in part a 
debt of their own with the company's money, and that cannot, 
in my view, make the company in liquidation liable for the un
satisfied balance of this debt.

The right of tin* claimant to rank as a creditor cannot be given 
effect to, anti he must pay the liquidator’s costs of this con
testation.

Claim rejected.
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L’ALLIANCE IMMOBILIERE v. PICARD.
Quebec Superior Courl, Archer, J. March 4, 1914.

Landlord and Tenant ( § 111 11 115)—Re-entry—Recovery
t.’f possession Siiblettiny to disorderly tenant—Effect.]—Action in 
ejectment itguinat li lessee and his transferee of the lease, asking 
résiliation of same by reason of the conviction of a subtenant 
for keeping a disorderly house.

G. ('. Papincau-Couturc, for plaintiff.
A. II'. R. Jiuchanan, and T. S. Owens, for defendants.

Archer, J.. held that where a lease provides for a right to 
sublet to respectable persons, the fact that a subtenant had been 
convicted of keeping the place as a disorderly house in con
sequence of which the owner was notified by the police under 
Cr. Code, see. 228 a (amendment of I !» 13) with a view to hold
ing him liable should the offence be repeated or continued, the 
Court is not bound to grant the landlord a decree forfeiting the 
term and résiliâting the lease, but has a discretion to refuse the 
relief if the immediate lessee had no reason to suspect that the 
house was not respectably kept, in the event of the convicted 
occupant abandoning the premises pending the action. Unmet 
v. Gold miter, 33 Que. S.C. 240.

Hut while refusing to rescind the lease as against the imme
diate lessee because the reason for rescission had disappeared 
only a few days before the trial, the Court may the
action as to costs and order payment of same by the lessee.

Judy ment for costs only.

X.B. No appeal was taken.

BARTLETT v. BULL.

Alberta Supreme Court. Walsh, J. February 6, 1914.

1. Wills (§ I D—36)—'Testamentary capacity.
The fact of a testator suffering from paresis at the time of making his 

will is not sufficient ground for setting it aside where the court is satis 
tied that at the actual time of the making of the will the testator eould 
and did fully appreciate what he was doing and was in fact “a free 
and capable testator.”

[Compare liatlcnach v. Inglis, 14 D.L.R. 109. 20O.L.R. 165.1
2. Husband and wife (§ II D—72)—Wife's separate estate—Intermix

ING WITH husband’s PROPERTY.
Where a testator during his lifetime has had the handling of h 

wife's estate as well as his own and the two estates have to some • • 
tent been mixed, the moneys of the wife being transferred into h 
name or their joint names, the husband is presumed to he a trustee f«-
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the wife, at least with respect to the corpus, though the presumption 
of i« liift is raised with reference to the income unless a contrary in
tention is proved.

[Merrier v. Merrin\ |1W)3) 2 Ch. OK; Dixon \. Itixun. C'h.l). 587;
Ahxntuhr v. Ilurnhill (ISSN), 21 L.R.Ir. 511; Huh v. Sluhltakr. tit) L.T.
202, specially referred to; and sec Annotation on property rights be
tween husband and wife, 13 D.L.R. K24.|

Action by the widow to set aside a will on the ground of her 
husband's mental unsoundness and for an account by the exec
utors as to the transaction undertaken by him involving the 
plaintiff's separate estate.

Judgment was given upholding the will, but ordering a refer
ence to take an account in respect of the separate estate.

Frank Ford, K.C., O. M. Iliygar, K.C., and .V. IF Lindsay, 
for plaintiffs.

C. ( . Mcf'aul, K.( '., and ('. L. Freeman, for executors.
F. II. Fdirards, K.C., A. (!. MaeKay, K.C., /•’. ( . damn son,

('. II. (Irani, and John Carmack, for the beneficiaries.

Walsh, .1.: The widow of the Into George Hutton, who has w«i*h..i. 
remarried since his death, brings this action against the executors 
of and the other beneficiaries named in his will and codicil, to 
set the same aside upon the sole ground that he lacked capacity 
to make same by reason of mental unsoundness.

The will was made on November 30, 1010. By a codicil 
dated January 4, 1011, he substituted the defendant Parlée for 
the plaintiff as one of the executors and without making am
odier change in the will thereby declared that "in all other re
spects I do confirm my said will." He died on January 28,
1011, without having revoked or otherwise altered this will, 
which, I understand, was the first and only will that he ever made.
Probate was granted on March 20. 1011. According to the proofs 
to lead probate which were filed, the gross value of his estate at 
the time of his death was SI22,825. Between the date of his will 
and his death he transferred to his wife property worth approxi
mately 803,000 and to others some properties of smaller value, 
so that, at the date of his will, the value of his holdings,assuming 
that everything then standing in his name was his own property, 
was approximately 8200,000. By his will he gave the household 
effects to his wife and specific legacies aggregating 840.000 to 
various relatives. He devised and bequeathed the residue of 
his estate to his executors as trustees for investment upon trust 
to pay out of the income to his mother an annuity of 8500 during 
her lifetime and to pay the balance of such income, and after his 
mother's death the whole thereof to his wife for her life and upon 
her death to distribute the corpus share and share alike amongst 
the children of his brothers and sisters. There was never any 
child the issue of the marriage of the testator and the plaintiff.
No charge of undue influence leading to the making of this will
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is sot up by the pleadings. I thought there was nn inclination 
from time to time on the part of the counsel for the plaintiff to, at 
least, suggest the interference of the testator's sister, Mrs. Skinner, 
with the free exercise of his testamentary powers, but I think 
it only right to say that in my opinion there is nothing in the evi
dence to warrant this suggestion.

The plaintiff's contention is that the testator when he made 
his will was a paretic. I have not the slightest hesitation in hold
ing as I do that this contention is well founded. The evidence 
upon which I principally rely in reaching this conclusion is that of 
Dr. Woodrow. This gentlemen who has been practising his 
profession in Edmonton in partnership with Dr. Braithwaite 
since 1907 had, in conjunction with his partner, the testator under 
his professional care from that time until his death. He alone 
of all the medical men who gave evidence, except his partner, 
had an opportunity to diagnose» the disease or ailment from 
which the testator was then undoubtedly suffering, and his op
portunities in this respect were I think better than those of Dr. 
Braithwaite. In my judgment he has the capacity and has had 
the experience to make his opinion of value, and that opinion is 
that before Hutton made this will paresis had fastened itself 
upon him. The history of his professional treatment of his patient 
is in brief that in the fall of 1907 lu» was in the General Hospital 
at Edmonton suffering from urethritis, and in the course of his 
physical examination of him he found on his person an old in
distinct syphilitic scar. Some doubt is cast upon the correct
ness of this statement as to Hutton being in the hospital in that 
year. It may lie that Doctor Woodrow is in error in giving 
the hospital as the place at which he then treated him, but I see 
no reason whatever to doubt the correctness of his story in other 
respects. I do not think that he could have confused him with 
some other patient, and it is inconceivable that he should have 
manufactured the story. The value of this part of his evidence 
simply rests in this that paresis is very often traceable to syphilis. 
Between 1907 and 1908 he saw him professionally off and on for 
minor complaints. In 1909 he attended him in the hospital, 
treating him for indigestion. In the summer of 1910 he treated 
him at home for indigestion and hemorrhoids. He says that 
he saw him in August every other day or every third day, in Sep
tember not as often, and in October and November, particularly 
November, very often, eight or nine times in December, and after 
January 7, until his death on the ‘28th, very often, particularly 
towards the end. His opportunities for observation were there
fore most excellent. During this time» the testator, who was of 
very humble origin and had lived all of his life in a most modest 
and unpretentious fashion, was building for himself a splendid 
home in a fashionable part of Edmonton. Dr. Woodrow sax 
that in the early summer of 1910 he was greatly interested in thi
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house, his idea Ix-ing to make it a palace, to have it the finest 
house in the city, where lie could entertain and give big dinner 
parties and balls and that he often asked for suggestions to make 
it more luxurious. In August lie began to worry about the house 
and question his ability to pay for it, and he decided to cut out a 
great many of its ex|K-nsive appointments. In October when he 
was worrying about the doctor’s bill, which then amounted to 
about $200, he offered to give him the uncompleted house ti|>on 
which, including the purchase of the land, some $20,000 had then 
been expended, in payment of this account, and in fact signed a 
transfer of it, which the doctor drew up on a prescription pad 
because as he says “he would not give me any pence until 1 did, 
he wanted to pay his bill.” This, of course, the doctor afterwards 
destroyed and the subject was never referred to again. In Octo
ber and November he suffered from eczema, at first slightly and 
at last very severely. He exhibited much restlessness during this 
time, a great part of which no doubt was attributable to the ir
ritating nature of this disease. About the middle of November 
he got the idea that he was to lx- taken to the penitentiary, and 
on one occasion about this time he took a large overdose of a 
solution containing arsenic with the intention, as he told tin- 
doctor, of committing suicide, and about ten days later the doc
tor found the broken end of a bottle in his bed with which he said 
he intended to kill himself for fear of going to the penitentiary. 
On another night which, from the evidence, I find was November 
29, the night before the will was made, the doctor gave him a 
hypnotic about nine or ten and he went over again about one in 
the morning in response to an urgent call and fourni Hutton 
stark naked in his bed and in a delirium. During this period la- 
spoke on two or three occasions of having walked out to his farm 
the night before, and had illusions of sight, hearing, smell and 
taste. His physical and mental conditions improved in Decem
ber, the only evidence of anything abnormal which presented it
self to the doctor in that month being what he described as “this 
persistent penitentiary idea.” In the latter part of January la- 
got back to about the same condition as that in which he was in 
November. Since the summer of 1910 the doctor noticed a 
difficulty in enunciation, facial tremors, a growing carelessness 
in his personal habits, an alteration of or unsteadiness in his gait, 
a lack of memory of recent events. All of these things with the 
exception of the suicidal tendencies are in his opinion sympto
matic of paresis. Dr. Braithwaite expressed the opinion, from 
certain conduct of Hutton in the fall of 1910, that he was then 
mentally unsound. He very candidly stated that lie had not 
given the matter any consideration and it was quite evident 
that he did not attempt to pose as an authority upon the question 
of insanity. He probably would be as much surprised as any 
one else if very much weight was attached to his evidence as an 
c\|H*rt in this branch of his profession, although, of course, in
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question for the purpose of better qualifying himself to give evi
dence on this trial, agrees with I)r. Woodrow's diagnosis of par
esis. Ilis opinion is based entirely upon the statements of fact

XVnlili, J. sworn to by Dr. Woodrow which he treated as a case report upon 
Hutton’s condition, and certain other statements of fact sworn 
to by other witnesses. I will not attempt to enumerate all of 
these other facts, but I take it as well established that Hutton 
made other attempts at suicide than those spoken of by Dr. 
Woodrow, that he complained of and suffered badly from head
ache. the result of an accident with which lie met some years 
before his death, that he developed most generous instincts, as 
shewn by the many large gilts of property which he made and 
attempted to make, in marked contrast to the miserly habits 
which lie had exhibited throughout his life, that notwithstanding 
his wealth, he complained of his poverty, sometimes perhaps 
jokingly, but at other times as an excuse for not doing things which 
lie manifestly should have done for his own sake, that he worried 
greatly over his new house, that he did many strange things, such 
as starting to walk out to his farm thirteen miles distant after 
night and taking with him two shovels in order that lie might 
work with them on the farm and thus help to release himself 
from the grind of poverty, that he imagined he was in danger of 
being sent to the penitentiary and was being chased by people 
who wanted to take him there, and that he sometimes failed to 
recognize people who were well known to him.

Dr. Dawson, the medical superintendent of the provincial 
asylum for the insane at Ponoka and Doctor Wilson, of I'Minon- 
ton, were called as witnesses for the defence. The former gentle
man is certainly entitled to rank as an alienist and the latter ex
hibited a comprehensive knowledge of the subject under dis
cussion. Neither of them had any knowledge of the facts as to 
Hutton's condition beyond those stated to them by counsel as 
having been proved at the trial, and particularly those disclosed 
by Doctor Woodrow, whose evidence, in its extended form, had 
been read over by them. While they both disagree with Dr 
Woodrow’s diagnosis of paresis they both admit that the fact> 
sworn to reveal the existence of some form of mental unsoundm- 
in Hutton. I rather formed the opinion from what Doctor 
Dawson said under direct examination that his evidence support* i 
the view that Hutton was at the time of and for a short tin:' 
prior to his death suffering from paresis in its incipient stag- 
t'pon re-examination, however, he went so far as to say this. In 
case did not “ring true of general paresis” and he expressed t ' 
opinion that he might have been suffering from a slight dcgr« •• 
melancholia. Dr. Wilson’s view was that he was suffering fn
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elepression. These gentle-men were subjected to a most able ALTA, 
cross-examination at the hands of Mr. Biggar, and largely as a s v"
result of that the eovreetness of I)r. Wood row's opinion as to the ,,,
disease from which Hutton was suffering in the last few months 
of his life remains in my judgment unshaken, even if indeed it is noun ri
ant strengthened. |{|r( (

This finding, however, by no means disposes of the issue. I 
am satisfied that the disease even at the time of Mutton's death " '•
was merely in its incipient stage. Dr. Woodrow first definitely 
detected tin* symptoms of it in the spring or summer of HMO.
The history ol the disease is that it is a gradual downward pro
gression. with frequent remissions, particularly in its early stages, 
which become less frequent as the disease progresses. The medi
cal evidence satisfies me that during the periods of remission, at 
any rate, the patient has the capacity to transact his ordinary 
business affairs, including the capacity to make his will. And I 
am quite satisfied that the will in question was made at a time 
when Hutton's mental state was such that he could and lie did 
appreciate fully what lie was doing that it is, as one of the eases 
puts it, “the true last will of a fret1 and capable» testator.”

Mr. Parlée drew the will, lie alone was present when lie 
instructions for it were given. There are a great many legatees 
named in it, something over fifteen. All of these but one an 
relatives of the testator. Mr. Bailee says that he never heard 
of any of the- persons mentioned in the- will e-xe-e-pt the- plaint ill', 
the- executor Bull and possibly Mrs. Skinner, until he- was taking 
the-se instructiems, yet the naim-s ami re-latiemships, places of 
re-sidenee ami occupations of all e»f them are- e-eirre-e-tly >e-t out 
in the- will, except that thre-e- uncles are te-rim-el frie-mls ami one 
um-le has m> ele-se*riptie>n of any kind given to him. Senne- of tie 
te-rmsof the will were the subject of discussion be-twe-e-n them, ami 
Mr. Bariev’s advice was aske-el more- than eme-e with reference tei 
some» e>f the- provisions ami particularly with re-fe-rence- tei those* 
elealing with the» plaintiff. Twie-e- at least, as the- instructions pro- 
e-e-e-ele-el, he- wanfe-el tee know what the spe-e-ifie- le-gae-ie-s then aggre-- 
gate-d. Mr. Barle-e-'s firm Intel ae-te-el for years as his solicitor-'. ami 
although until this time- lie- pe-rsonally Intel nett transacteel very 
much of his business, Hutton was e-xe-e-e-elingly well known te» him.
Mr. Barle-e» describes Mutton's physical anti mental e-omlition 
as it appeareel to hint when he was taking these- instructietns in 
these words:—

lie- was lying in bed. Physically, I thought In- was sie-k, ami tIn- impres- 
siuii on my mind was that lie- had Ih-vii e-onfint-d to his linl for some time-.
.Vi-ntally lie- appt-nrvel to me- in eoime-e-tion villi his instructions to lu- por
te ilv clear in his he-ael. lie- hail apparently given voimielcrahle- e-onsidcr- 
al ii to the specific legacies, anyway I woeihl think In- hail give-n eonsiel- 
er; : in to how he- luul ilisposvil of his property generally, ami tin- impression 

n my niinel then was that lie- was a particularly gooil man to get instructions 
trout vompareel with otlie-r people. 1 hail ilrawn wills fur other people, and
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ft good many wills, and I do not know I luit I ever took a will of that length, 
it is not so very long, from a man that gave me aH clear instructions as Mr. 
Hutton did.

And asked as to his nervous condition, as to his excitability or 
calmness he said, “he gave me not the slightest indication of any 
nervousness whatsoever.” After taking these instructions in 
the morning Mr. Parlée went to his office and returned to Mutton’s 
house with it on the same evening for execution, being accompanied 
by two of his partners, Mr. Abbott and Mr. Mustard. He had 
under the testator’s instructions left a space at the end of the will, 
so that anything which Mutton decided in the meantime to add 
to it might be written in. On his return the testator instructed 
him to give the legacies which are now provided for by paragraph 
0 of the will. With reference to his condition then Mr. Parlée 
says, “I would say exactly the same thing as I said about the way 
I found him in the morning.” Even if I did not, as 1 do, know 
Mr. Parlee to be a most conscientious and thoroughly reputable 
member of the legal profession, I would unhesitatingly accept 
his evidence as exposing most accurately Mutton's condition on 
that day as it exhibited itself to him. I know of no one, except, 
of course, the skilled physician so competent to judge of a man's 
fitness for the transaction of such business as a keen, well-trained, 
honest-minded lawyer. 1 believe implicitly every word that 
Mr. Parlee said as to Mr. Mutton's condition and as to what took 
place between them on both these occasions.

Mr. Abbott and Mr. Mustard did not go to the testator’s 
room until the will was ready for signature and they only stayed 
there long enough for that, so that their opportunities for observ
ing his mental condition were not very good, but they both say 
that beyond the fact that lie appeared physically ill, there was 
nothing about him or in his talk to attract their attention.

Now, it is quite true that Mutton had been in a very bad 
state on the preceding night. Hut it is equally true that Doctor 
Woodrow called to see him about 10.30 that morning, which 
was, I take it, before Mr. Parlee’s first visit and found that lie 
had spent a quiet night and slept well, and so he went out without 
treating him at all and, as he put it, he “just barely spoke to him.” 
It is also true that on the same night and after, as I take it, tin 
execution of the will he called again and found Hutton in a con
fused state of mind, mixing him up with the person who had got 
him to sign some papers that day and being unable to remember 
things. Notwithstanding this, 1 am satisfied that the 
between the doctor’s midnight visit on the 20th and his evening 
visit of the 30th was marked by one of those intervals of lucidity 
of which Dr. Woodrow himself speaks other medical
men emphasize. Dr. Woodrow admitted that he might hnv 
had a lucid interval on that day, but said that if so, it was a very 
short one. And speaking of his capacity for making a will on that
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day lit* said, “if In- had a lucid interval oil that day lit* might 
make a will, but I doubt whether he had a lucid interval."

It was to the defendant Bull, one of the executors, that Hutton 
first spoke on that day of having his will made. He told the plain
tiff of this desire of her husband. She says that she at once 
remonstrated on the ground that her husband was unable to make 
a will. It is quite plain, however, that after Mr. Parlée got his 
instructions for the will he came downstairs and told the plaintiff 
of the testator’s intentions with respect to her. To put it in her 
own words, “when Mr. Purler told me about Mr. Hutton wanting 
to leave it in a bulk Mr. Purler says he did not want to let Mr. 
Hutton leave it that way. lb* would rather put it out at interest, 
I says, ‘all right, if Mr. Bull will look after it for me, it will be 
all right.’” She undoubtedly knew what lie was there for and 
instead of protesting against it, seems to have acquiesced in it. 
a fact which is not without some significance.

Between November 30,1010, and January 4, 1011. Hutton ad
mittedly improved greatly. He got out of bed and after a time 
was able to go down town and transact business. On January 
4 lie went to Mr. Parlee’s office and told him he had come to 
have someone substituted for his wife as an executor as lie did 
not want her to be bothered about it. She was named as one 
of the executors in the will, which Mr. Parler took with him to his 
office on the date of its execution and which had been there ever 
since, this being the first occasion upon which Mr. Parler had met 
him since thin. Mr. Parler got the will and handed it to Hutton, 
but is unable to say whether or not he read it. After some dis
cussion in which other names were mentioned Mr. Parler at 
Hutton's request agreed to act as executor, and the codicil making 
the change and confirming the will in other respects was drawn 
up and executed.

I have not the slightest doubt in the world but that Mr. 
Hutton on this occasion knew exactly what lie was doing, and that 
fact materially strengthens my conviction that lie thoroughly 
understood what he was doing when he made his will, lie un
doubtedly carried in his mind through the intervening five weeks 
(lie knowledge of the fact that he had made the will, and that his 
wife was named as one of the executors of it, and this, so far at 
least ns the evidence shews, without any refreshing of his recol
lection by any one. The making of the codicil was a re-publi
cation of the will and even if that document lacked validity by 
reason of the testator's want of capacity at its date. I think that 
it had effectiveness imparted to it by what 1 consider his unques
tionably sane and responsible act of January 4. He transacted 
several other matters of business in Mr. Parlee’s office that day, 
though not with him. One was giving instructions for the con
verting of an agreement of sale in which he was the vendor into 
a transfer with a mortgage back. He also signed the discharge
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of a mortgage ami transferred to his wife, the plaint HT. an undi
vided half interest in the property in which they then lived and 
which interest according to her evidence, though in his name, was 
really her property. The evidence of Mr. Abbott and Mr. Mus
tard who saw him with respect to these other matters is that on 
that day they saw no difference in him other than the physical 
change resulting from his illness. Mr. Mustard, who seems to 
have done the principal part of this business, says, “lie spoke 
quite freely to me and as freely as he always did. I saw no dif
ference whatever.”

The defence called as witnesses about twenty people, the 
majority of whom had transacted business with the deceased and 
the others of whom had frequent opportunities of seeing and 
conversing with him. The period of time covered by this class of 
evidence was from September, 1910, until the date of his death. 
Many of the transactions were of an important character. A man 
named Ucwccsc paid him money on a land deal in October, the 
terms of which he remembered. He saw him late in the fall, and 
in January lie completed the deal with him by taking a transfer 
and giving back a mortgage, this being one of the matters for 
which he had given his solicitors instructions on January I. 
Kenneth A. McLeod bought a half-section of land from him early 
in January. Arthur ('. Smith, early in January, settled a claim 
for S100 which Hutton had against him. paying a part of it in 
cash and giving his note for the balance. Towards tin* end of 
January, (leo. II. Cresswcll had a long discussion with him about 
tin* purchase from him of an 800-acre farm in the course of which 
terms, price and other details were gone into. Marly in December 
I'M ward While had a settlement with him for his wages covering 
a period of more than two years, in the course of which lie gave 
White a cheque for >>700, and on November IS. Johnston Reid 
put through a sale for him of a quarter-section of land for $2.000, 
in the course of which lie had several conversations with him. 
Hon. A. Rutherford on November lô prepared under his in
structions an assignment from him to his sister, Mrs. Skinner, of 
his interest in certain lands worth some thousands of dollars. 
Fraser Tims in January sold for him the property which Mr. 
McLeod Imught, and a few days liefore the sale got from Hutton 
information as to the number of acres, the location and prie*
( >n October 2f>, Philip (’. Malone agreed to buy from him four 
hundred acres of land for $9,000. The agreement, which contains 
many complicated terms in addition to the usual covenants and 
conditions, was prepared by Hutton's solicitors under instruction 
given to them by him alone. On January Iti. lie transacted bus 
ness with Fred S. Watson, consisting in the discharge of a mon 
gage for $40,000 and the taking of a new mortgage for 8110.000 
These are the more important of the transactions covered by tl 
evidence of the witnesses of this class. In each case the wit in
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had come in personal contact with Hutton and had had an op
portunity to observe his manner of doing business. The other 
witnesses of this clam win* people who had either engaged in 
doals of a minor character with him or who had met him and con
versed with him frequently during tin* latter months of his life. 
They were for the most part pmple who had enjoyed some de
gree of familiarity with him for some ti ne. And the unanimous 
testimony of these |a-ople was that there was nothing in his manner 
or ap|M»aranre or his mode of doing business that eaused them to 
suspeet in the slightest degree his capacity to transaet Imsiiiess 
or to take rare of himself. It is |>ointed out by eoimsel for the 
plaintiff that nearly every husiiiess transaction sworn to l»y these 
witnesses hears some evich nee of som*- peculiarity in the testator's 
handling of it. and this I think is quite true. Kaeh Midi pei u 
liarity, however, is of a minor elmraeter. The transaction itself 
seems in every instance to have been carried out in the main with 
precision and correctness and to have been in in nirinnei affected 
in its absence by the peculiarity referred to. which I regard a< 
nothing more than the out-cropping of the disease, in a mind 
which s*ill retained a large measure of its soundness. It is im
possible for me to think that a man who could handle business 
matters of the ini|M>rtancc of those dealt with by him in the last 
few months of his life with such accuracy and who could mingle 
with those who had known him for years without 1s t raying to 
them tin* fact that his mind was in the slightest degree affect i a I, 
lacked the capacity to make a valid will at a time when no mani
festations of his mental unsound ness were apparent. I can see 
nothing unreasonable in the will itself. With the exception of a 
legacy of $2,000 given to the daughter of ! i> friend and executor. 
Hull, who was named after his wife, lie kept his money within his 
family. He rememla-red his mother and hi* sisters and his 
nephews ami nieces and one cousin. After paying these legacies 
and providing for the annuity to his mother and the costs of 
administration, there was approximately SI 10.000 left, the in
come of which the plaintiff was to get for the rest of her life, that 
is. of course, assuming that all of the property then standing in 
the testator’s name was really his and that no disposition of any 
part of it had la-en subsequently made by him. She had property 
of her own to his knowledge in addition. Another man might 
have Intii more generous to her and less solicitous for the welfare 
of his relatives, whilst still another man might have lieen exactly 
the reverse. I am unable to say that In-cause this man after 
making what strikes me as In ing a not ungenerous and certainly 
quite ample allowance for her who had the lit -I claim upon him. 
saw lit to retnenilier those for many of whom lie undoubtedly 
felt a great affection, was by reason of that fact mentally unsound 
to such an extent as the plaintiff alleges. It is urged that the uill 
is unfair to the plaintiff Ix-causc the evidence disclose- th-- fact
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that her money was the foundation of his fortune. So long as 
human nature is what it is, men will be forgetful of what they owe 
to others and men will differ in their views as to what is really 
due to others. I would hesitate to attribute to mental irre
sponsibility a failure upon any man's part to measure up to the 
standard in this respect that others might set for him; unless 
such failure was marked by so extreme a degree of unreasonable
ness as to lead irresistibly to that conclusion. It may perhaps 
be that some explanation of the fact that between the date of 
his will and the date of his death he made over to her property 
valued at $63,(KM) may be found in his conclusion that the will did 
not adequately provide for her. I think, but am not sure, that 
Mr. Biggar put this view forward in argument. Whether or not 
he did, the adoption of it, of course, can only mean that he both 
knew and appreciated what testamentary provision he had made 
for her. She seems to have accepted and adopted these transfers 
as being the acts of a sane man, a position hardly consistent with 
her contention as to his testamentary capacity except upon the 
theory that in her view a part at least of this property was really 
her own.

Much was said in argument of the circumstances under which 
Mr. Parlee undertook the preparation of this will, He was en
gageai as counsel on the trial of an action in this Court, which was 
then in progress, other counsel being associated with him in it, 
and he absented himself from it the greater part of the day when 
the call came to him from the testator. It was urged that this 
betrayed the urgency of the matter from his point of view. That 
is probably so, but how does that help in any way to establish 
the fact of the testator’s incapacity. Mr. Parlee doubtless un
derstood that Hutton’s condition was such that it was necessary 
that no delay should ensue in the making of his will, but I am 
satisfied that in his mind at any rate it was the physical and not 
the mental state of the testator that made this prompt action 
necessary.

A few days before the death of the testator, Mr. Parlee and 
Mr. Abbott decided that no further transfers of his property 
should be prepared in their office until they saw him for themselves 
It does not appear that this necessity for acting upon this decision 
ever arose. This determination was reached because of reports 
which came to them that he was giving away his property and in 
recognition of a duty which they thought they owed to one, who 
had for years been a client of their office, to protect him if he need
ed their protection. This fact, of course, can have no bearing 
upon the question of Hutton’s sanity but only upon the quest in 
of these solicitors’conception of his condition, for it would be :> 
undue straining of the argument to say that because nearly tv 
months after this will was made they heard something which, 
true, made them doubt his sanity at the time they heard it, h
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mind must, therefore, have been so unsound when lie made his alta.
will that the will eannot stand. I see nothing in this act of theirs ^7
to cause me to think that they ever before this questioned his u,jj
entire responsibility. It was, I think, the act of prudent and 
conscient ions men, who having had no reason from their own Harti.ktt 
personal observation of their client to east their uninvited pro- n,',',
tection around him, felt impelled to do so when rumors, whether —
well founded or not, reached them that lie needed some looking
after.

Some time after Hutton's death Mr. Pnrlce considered seri
ously the advisability of having the will proved in solemn form 
and this is put forward, as I understand it, as an argument in 
support of the contention that Mr. Parlée entertained doubts 
as to the validity of the will. It does not appear very clearly 
from his evidence why or when he thought of taking this step.
An executor may of his own motion have his testator's will proved 
in solemn form, not only when he entertains serious doubts as to 
its validity, but also when there is a risk or apprehension of its 
validity being at a future time contested. 1 think not only from 
what he says himself but from the attitude taken by the plain
tiff on her own shewing that he must have realized very soon after 
the testator’s death that the chances were that the validity of 
the will would l»e questioned, and this in itself have
justified him in having it proved in solemn form. Be that as it 
may, he never acted upon this idea and I attach no importance 
whatever to it. A great deal of time was taken up with evidence 
as to the cause of the testator's death. Every witness who bv 
any |>ossibility could shed any light upon it was examined and 
cross-examined at length as to it. Mr. Ford started it with his 
examination-in-chief of the plaintiff who was the first witness.
His examination was suggestive of the theory that Hutton com
mitted suicide. I assumed that this was for the purpose of es
tablishing suicide as a bit of evidence in support of the allega
tion of insanity. Mr. McCaul followed in cross-examination 
along a line which plainly hinted at, even if it did not broadly 
charge murder, the plaintiff being the criminal. 1 considered 
this at the time legitimate cross-examination to meet tin* suicide 
theory, assuming, of course, that there was some evidence upon 
which such an allegation could be rested. In view, however, of 
the unanimous opinion of the medical witnesses u|hhi the point, 
tin1 finding of suicide would be of little or no importance in de
termining the question of sanity or insanity. Dr. Woodrow, 
the plaintiff’s witness, says that threats or even
the desire to commit suicide are not typical of paresis and that 
many |>ersons who are perfectly sane do commit suicide. The 
other dot-tors practically agree with this. When opposing 
im-dicul experts in such a contest as this agn-e upon any one point,
1 think that any Court might very properly assume that it is 
absolutely established. That being so, I am not bothering myself

C-3C
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to make* any finding even if 1 could as to the cause of death. I 
feel hound to say, however, that there is not even the suggestion 
of anything in the evidence to warrant the insinuation that the 
plaintiff killed her husband, and I regret very much that it should 
have been considered necessary to put the suggestion forward. 
I have not attempted to deal with more than the outstanding 
features of the case. Many details of minor importance I have 
not touched upon at all. It is quite likely that, I may have over
looked even some of the important facts in my consideration of 
the mass of testimony given by some fifty witnesses in the course 
of the trial which lasted for more than ten days. I have contented 
myself with dealing only with those facts ami those arguments 
which appear to me to be of importance.

For the reasons which I have attempted to give I must dis
miss that part of the plaintiff’s action which seeks to set aside 
the will and codicil in question.

The plaintiff makes an alternative claim which, in view of 
the manner in which I have disposed of the main issue, I must 
now deal with. She alleges that for many years prior to his 
death lie and she had been interested jointly in the purchase 
and sale of various parcels of land, some of which were held in his 
name alone. She also alleges that at the time of his death certain 
other lands also stood in his name in which he had no interest and 
in respect to which he was a bare trustee for her. She claims that 
he sold some of both classes of these properties and invested the 
purchase money resulting therefrom, or her share of the same, in 
the purchase of other lands which at the date of his death were in 
his name. She asks for an account of her moneys applied towards 
the purchase of the lands held in his name during the years pre
ceding his death and of the application by him of the proceeds 
of the sales thereof and particularly of the application of the same 
in or towards the purchase of other lands, for the purpose of as
certaining which of the lands standing in his name at the time of 
his death were in fact her property and the extent of her interest 
in the same.

Counsel for the plaintiff contented themselves at the trial 
with producing such evidence and such evidence only as was 
necessary in their opinion to establish these allegations in a general 
way. I did not see how upon this trial it was possible to deal 
with the matter in any other way, my view being that if a case 
for the same was made out a reference would be necessary to 
complete the enquiries. Counsel for the defence combatted this 
view and contended that all of the issues arising out of this branch 
of the ease should be fought out before and disposed of by nu 
but I did not change my view of the matter.

The plaintiff has demonstrated to my satisfaction in a general 
way the truth of the allegations. I think that it is clearly es
tablished that for many years after they were married the dr-
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ceased was in a very had way financially. More than once lie ALTA. 
Iiecame insolvent. During these years tin- plaintiff was in fairly 
good circumstances, a fact due in large- degree to the- Is-m-factions ,,,, s 
of her father, who upon at least two occasions bought land for 
her. This property was looked after almost entirely by the te sta- Bakti.i-tt 
te»r. One of her farms appears to have been very productive. mi, 
lb* kept a bank account under the name “Trust (ie*orge Hutton" 
which was carried in that form In-cause- the money which went w,lUh J 
to the credit of it came from his wife’s preiperty ami from specu
lations made with it and lie- felt that he could not take- any chances 
of having it attached by his creditors. In 1909 he- gave the- man
ager of the bank a statement shewing the- financial standing of 
his wife and himself which shewed a surplus of 82-13,700. Of 
this, property worth $47,500 was saiel bv him to In-lemg te» his wife 
and property worth $54.800 to In-lemg to them jointly. I am not 
able to trace many of these properties by the- evidence be fore- me-, 
but the- property on the- corner of Victoria and 4th streets, Kel- 
niemton, which according to this statement was owned by him 
anel his wife- jointly, was then in his name, as aise» was the- Hier 
stre-e-t half hit which was them her preiperty. On his e-xatnination 
feir discovery in 1904 in an ae-tion bremght by one- Itounel against 
him anel his wife- lie- gave- a gre-at ele-al of infeirmatiem as te» his wile's 
preipe-rtv anel as to his dealings with it which is strongly e-orrei- 
iiorative of the- cemtention of the- plaintiff. I think it quite- e-lcar 
that money which was uneleiuhtedly he-rs is trae-e-el to the- bank 
account kept by him. neitably the- sum of 88.300 rc-prc-si-nted by 
e xhibit 30, which was for the purchase meuicyof a meirtgage- e>wneel 
by lie-r. I elei not intend to go into the* facts in connection with 
this branch of the- e-ase* in any ele-tail. I will ceinte-nt myself with 
saying that I find that the- testator ele-alt with anel handk-el tlie- 
property anel money of the- plaintiff as he- saw fit without account
ing to lie-r for it and sometimes taking title- in his eiwn name* te» 
property which she- either owned e>r was interested in.

Mr. Eel ware Is made a stremg argument that e-ven if 1 fourni the* 
facts in this e-onncction as the* plaintiff allege-el them te» be- tlie-re- 
was nei le-gal liability upon the* part of the- husband or his estate- te» 
account anel for this reason this part of the* plaintiff's claim must 
also be* dismisseel. Afte-r reacting all of the- cases te» which lie- re*- 
ferred me* anel seve-ral eithe-rs, 1 am unable- te» agree* with his vie*w 
of the* law. The-re* is no doubt but that such case-s as Eaton v.
Hideout, 1 Mac. & (i. 599, 41 K.R. 1397, anel Edward v. Chenue,
13 A.C. 385, anel some- otlie-r rases e-ite-el by Mr. Edwards, are- 
authorities for the proposition that such a course of dealing by 
the- husband with the wife's pre»pe*rty may lie- established as te» 
le-ael to the pre-sumption that a gift of it must have been intended 
by her. But on the* other hand such cases as Carnegie v. Car
negie (1874), 31 L.T. 7; Re Curtis, Hawes v. Curtis (1885), 52 
I T. 244; Durkin v. Durkin (1853), 17 Beav. 578; Mercier v.
Mercier, [1903] 2Ch. 98, hold that no presumption e>f a gift arises
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from the fact of property of the wife being transferred into his 
name or into their joint names or from a purchase of property 
with her moneys or an investment of her money in his name or in 
their joint names, but the husband is presumed to be a trustee 
for her unless a contrary intention is evidenced. The question 
in each case is whether or not the facts prove a gift from her to 
him. In some of the cases a distinction seems to be drawn l>e- 
tween corpus and income, but in Mercier v. Mercier, supra, it is 
made quite clear that this is not a distinction in principle but in 
degree of proof. I think, however, that under the authorities 
such a course of dealing as is here established with respect to the 
income raises a presumption of a gift of it unless a contrary in
tention is proved. In addition to the cases above cited see 
Dixon v. Dixon, 9 Ch. D. 587; Alexander v. Barnhill (1888), 
21 L.R. Ir. 511 ; Hale v. Sheldrake, 60 L.T. 202. No contrary in
tention is here established, and in my view there is a clear gift 
of the income to the husband.

The plaintiff is entitled to a reference of the scope and for the 
purpose suggested bv her statement of claim, limited however 
to the corpus. The exact form of the judgment in this respect I 
will have to settle if the parties cannot agree as to it. I think 
that the reference should be, not to the clerk, but to some specia 1 
referee. Unless the parties can agree upon one, 1 will name 
him. Further directions and the question of costs on this branch 
of the case will be reserved until after the referee shall have made 
his report.

1 may perhaps be pardoned if I suggest to the parties that 
some effort he made to reach an understanding which will render 
this reference unnecessary, unless, of course, as I can easily 
understand to be likely, an appeal is taken from this judgment. 
This reference will be a costly, uncertain and unsatisfactory pro
ceeding which will intensify the bitterness at present existing 
between the plaintiff and her husband's relatives, although if the 
questions at issue must be disposed of by some method other than 
a compromise, it is to my mind the least objectionable of all 
methods of disposing of them. If the plaintiff will but remember 
the fact that her husband in the last month of his life made sub
stantial amends to her for any property rights which lie may have 
deprived her of, and if the defendants will but bear in mind the 
fact that the testator's benefactions to them were to some extent 
at least made possible by the confidence which his wife revised 
in him in the handling of her property, they may be able to find 
some common ground upon which they may meet for the settle
ment of the claim to which I am now giving effect.

The defendants, the executors by their counterclaim, allcgi 
that the testator at the time of his death was the beneficial owner 
of certain lands of which the plaintiff is the registered owner and 
that she was a trustee of the same or of some interest therein for 
him. Thev have failed to convince me bv their evidence that the
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claim is well founded in fact and 1 dismiss the counterclaim with 
costs.

I think that this is a proper case in which the costs of all parties 
on the main issue should he paid out of the estate. The executors 
will have their costs as lad ween solicitor and client, whilst the 
other defendants amongst them will In- entitled to tax hut one hill.

ALTA.

s. c.
lilt

Barti.ett

Bill.

Judgment according!g.

WOOD v. SMART. MAN

Manitoba King's Bench, Halt, J. February 5, 1014. K. B.
1 Pleading ($ II II—210)—Action against endorse» ok promissory ' ' * 

note Notice ok disiionoi r.
Having regard to the statutory form of protest contained in the Mills 

of Exchange Act (Can.) which includes a statement of the notices of 
protest, a demurrer to a statement of claim which alleges protest with
out specifying notice of dishonour in respect of a promissory note pay
able m Canada, will not he allowed.

2. Estoppel (§111 A—41)—My condcct—Ciianok ok position.
To establish an estoppel by conduct the party setting it up must 

shew that he relied upon it and altered his position in consequence.
3. Estoppel (5 III X—150)—Bar to claim oi Misrepresentation in-di 

cing statement relied on as estoppel.
A person cannot rely by way of estoppel on a statement induced by 

his own misrepresentation.
|Por/cr v. Moore, |UM)1| 2 Ch. 307. referred to.)

4. Estoppel (§111 D—08) Forgery incaparle ok ratification Promis
sory note Material change.

The unauthorized addition of an interest clause to a promissory note 
is forgery which is incapable of ratification but under some circum
stances the maker may be estopped even from setting up a forgery.

|Hébert v. Banque National'. 40 Can. S.C.R. 4ÔK; and Finny v. Do
minion Bank, 35 Can. S.C.R. 133, [10041 A.C. S00, referred to- and see 
Connell v. Shaw, 30 X.M.R. 207.|

Action to recover on a promissory note against two de- statement 
fendants.

Judgment was given for the defendant who appeared and 
against the other by default.

./. F. Kilgour, for plaintiff.
,/. //. Chalmers, for defendant Smart.
//. E. Henderson, for defendant Hughes.

(Ialt, J.:—In this action, tried before me recently at Bran- «,». r. 
don, the plaintiff claims $733.70, as being due under a certain 
promissory note for $700, dated November 1, 1012, payable 
seven months after date, together with interest at 8% per annum 
and protest charges. The defendant Smart alleges that if he 
signed the note in question it was not expressed to bear interest 
at 8% per annum, nor at any rate, and that the said note has 

7—1(1 D.L.R.
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boon materially altered without the assent or authority of this 
defendant.

The defendant Hughes makes a general denial in respect 
to the making and endorsement of said note and denies that the 
same was presented for payment and protested for non-payment; 
but he makes no specific denial in regard to the alteration re
specting interest, which is referred to in the defence of Smart.

The defendant Hughes further demurs to the statement 
of claim upon the ground that it does not allege that defendant 
Hughes had due notice of dishonour of the note. At the trial 
before me, Mr. Henderson, K.C., on behalf of the defendant 
Hughes, relied merely upon the above demurrer.

The statement of claim shews that the note became due on 
June 4, 1913, and was presented for payment and protested for 
non-payment, and nothing has been paid in respect thereof. 
For the purposes of the demurrer, this allegation must be accepted 
as true. Tinier the forms of protest used throughout Canada 
there is always subjoined to the protest (in accordance with 
Form (a) in the schedule to the Bills of Exchange Act) a state
ment by the notary shewing service of due notice on the parties 
to the bill or note and giving the addresses to which such notices 
have been sent. I think that in the absence of any allegation 
by the defendant that due notice of dishonour had not been given 
to him it must be taken, prima facie at least, that such notice 
was given. I therefore overruled the demurrer.

It was satisfactory, later on in the trial, to see by the protest 
which was put in evidence that due notice was alleged to have 
been given to the defendant Hughes at his residence in England 
in accordance with the statement in paragraph 1 of the state
ment of claim, which was admitted by paragraph 1 of Hughes' 
statement of defence.

The plaintiff states in his evidence that he was manager of 
the Home Bank of Canada at Wellwyn, Saskatchewan, in 1912 
and for several months of the year 1913; that on December 31, 
1912, the defendant Hughes came to him and desired to discount 
a bundle of notes, some of them being lien notes and one of them 
being the note in question. The amount represented by the 
notes was larger than the plaintiff was authorized to accept for 
the bank, but he arranged with two or three friends to join with 
him in personally discounting the notes for Hughes.

On the same day, December 31, the plaintiff wrote to the 
defendant Smart, on a sheet of paper containing the letterhead 
of the Home Bank of Canada:—

Dear Sir: We have to-day cashed a note signed by you in favour of A. I 
Hughes, dated November 1. 1012, for $700 drawn for seven months at s', 
interest, ami another for one drill for $82 due November 1 1013 Please 
advise me by return mail if these are O.K. Yours truly, A. E. Wood, Mm 
ager.
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On January 2, 1013, the defendant Smart wrote a letter 
addressed :—

V K. Wood, Esq., Manager, Home Bank, Welbyyn. Dear Sir, I guess 
those notes you discounted of mine to Hughes will he all right: hut lie did 
not do the right thing about it with me I remain. Yours truly. A. T 
Smart. P.S. Can you advance me say #200 until the 15th Feb. It would 
save me drawing out grain to that amount just now. It will he all right 
if you can't. A. T. Smart.

The plaintiff states in his evidence that upon receiving the 
above answer from Smart lie closed out the transaction with 
Hughes and paid the full amount by draft. The plaintiff says 
that when he took the note in question it was in the same condi
tion as it is now -that is to say, it contained the words “with 
interest at 8r,' per annum, " which are objected to by the defend
ant Smart. He also admits that Smart was the only party to 
whom lie wrote for confirmation, on December 31.

tin the other hand, Smart, says that the note in question was 
given by him in carrying out the purchase of some implements 
for his son ; that it was agreed between himself and Hughes that 
no interest should be paid on the note; that lie never saw the 
note again after signing it for Hughes until March 19. 1913; and 
that when he received the letter of inquiry from the plaintiff 
dated December 31, he supposed that the bank had discounted 
the notes and that the 8(interest mentioned in the letter re
ferred to the note for *82. Smart also says that a considerable 
portion of the implements, covered by the note, were never de
livered.

Evidence was given by Gerald Claude Smart, son of the 
defendant, to the effect that he was present when the note was 
signed, that Hughes proposed to put interest on the note, but the 
defendant Smart refused or objected and finally it was agreed 
that no interest should go on. He saw the note signed but can
not say whether the note contained the words about interest or 
not.

On March 12, 1913, the plaintiff, again using the letter-head 
of the bank and signing himself as manager, writes as follows, 
to the defendant Smart:—

Dear Mr. Smart: -I am sending you a new note to take the place of the 
one we cashed for A. K. Hughes, $7(M). As Mr. Hughes is away from this 
district, head office ask that we have a new note made out to the hank and 
signed by you alone. They have asked me that the interest be paid up to 
date and the new note dated to-day and made out for the same time. June 
1. Please sign the note and cheque and return to me by next mail when I 
will send you the old note signed in favour of Hughes, etc.

Now, in cross-examination the plaintiff admitted that when 
he wrote his letter of December 31, commencing with the word 
“We,” he meant Smart to understand that he was dealing with 
the bank. In this letter of March 12 the plaintiff continues this

MAN.
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fiction when lie refers to the “one we cashed for A. E. Hughes, 
$700.'' The plaintiff is furthermore forced to admit that the 
following statements in his letter were false:—

(a) Head office ask that wc have a new note made out to the hank and 
signed by you alone.

(b) They have asked that the interest be e.
(r) And the new note dated to-day.
(</) And made out for the same time. June 1.

The plaintiff explains that he resorted to the above tissue of 
falsehoods for the purpose of impressing the defendant Smart, 
and prevailing upon him to carry out the new suggestion. It 
goes without saying that any man who could resort to such tactics 
as these cannot be relied upon as a trustworthy witness in other 
respects, and one is bound to scan more closely the other evidence 
which he gives in his own favour.

Looking at the interest clause in the promissory note in ques
tion I incline to the belief that it is an apparent alteration written 
possibly with the same kind of ink as that used by the defendant 
Smart. but being in a different handwriting. Smart’s signature 
slopes to the right : the clause as to interest is straight up and down.

It looks to me as though by March 12. the plaintiff was in 
some doubt as to whether lie would be able to make good his 
claim on the note in question and for this reason resorted to the 
attempt to obtain a new note as set forth in his letter of March 
12.

At all events the defendant Smart did not comply with it, 
but on March 19 In* called upon the plaintiff and after some dis
cussion the plaintiff dictated the following letter to Messrs. C r 
& Chalmers, Barristers, Virden, which was signed by the de
fendant Smart :—

Re A. E. Hughes.
Dear Sirs: With further reference to my note which I signed in favour 

of Mr. A. E. Hughes for $700. and interest at S'; dated November 1. for 
seven months, the manager of the Home Bank of Canada at Wcllwyn, Sank.. 
cashed this note on December 31. Mr. A. E. Wood, manager of the Home 
Bank at Well wyn, wrote me that he had cashed the note in question as stated 
above with a request to reply if the note was O.K. I replied to him on Jan 
uary 2 that this note was all right. To-day Mr. Wood has asked me to giv< 
him my own note for like sum to take the place of this one as he would have 
to turn the new note into the bank and realize the proceeds himself in order 
that he might go home on April 1. Would you please advise me if under tin- 
existing circumstances 1 could give Mr. Wood this note, receiving the on 
ginal note in return. Thanking you for your attention in this matter

A. T. Smart.
Vndornvath this was written:—

This note was given for some stock not belonging to Hugho 
If I get the original note would it be better as a ease for settlement 
A.T.8. Reply to Manager, Home Bank, Wcllwyn, Sask.

^^02A
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The plaint iff relies upon this letter also as an aeknowlnlgment 
in regard to the interest which should operate as an estoppel 
on the defendant Smart.

Defendant Smart says that lie had no intimation on March 
10 that Wood had any jiersonnl interest in the note. Apparently 
Smart kept no copy of the letter lie wrote to the plaintiff on Jan
uary 2, and had forgotten the purport of it: hut on or nlxmt 
March 10 Smart inspected the note, and consulted his solicitors 
and then on March 22 wrote to the plaintiff as follows:

Dear Sir: -Please send me a copy of tin- letter you sent me notifying me 
of your cashing the notes I gave to Hughes.

The plaintiff duly complied with this request.
On March 20, the defendant, at the earnest solicitation of the 

plaintiff, gave him a note for KOMI at three months, payable to 
the Home Bank of Canada, but the receipt signed by the plain
tiff at the time, not as manager, shews the note to have been a 
personal accommodation. Similarly on May 27, 1913, the de
fendant gave another note for $2(MI to the plaintiff payable to 
the Home Bank of Canada.

When the note in question fell due on June 4, 1913, it was 
protested for non-payment as above mentioned and shortly aftei- 
wards, on June 27, the plaintiff writes to the defendant Smart 
stating, amongst other " i:—

I have mailed your note to Messrs. Wylie, Mundell A- Procter for pay
ment. there being the payments of $400 ami $200 endorsed on the hack of 
your note to Hughes. These payments were made from advances received 
from the bank. You will kindly retire the advances from the bank from 
the balance of wheat as promised. There is still a balance on the Hughes 
note of $200 which may be settled by Hughes or yourself to Messrs. Wylie, 
Mundell & Procter.

The note now sued upon contains a credit indorsed upon it 
of the above two items of $300 and $200 hut these credits have 
boon struck out by somebody and neither party now claims the 
benefit of them.

Upon the evidence given by the defendant Smart and his 
son, I find that Smart never agreed to pay interest at 8 per cent, 
per annum on the note, and that the addition of this clause to 
the note was made t to the defendant's signature,
without his knowledge or consent.

The added words amounted to a forgery, as has been held 
in Hebert v. La liatfque Nationale, 40 Can. S.C.R. 458, which could 
not be ratified even by Smart himself.

But this does not conclude the case. See Ewing v. Dominion 
Dank, 35 Can. S.C.R. 133, [1904] A.C. 806, shewing that under 
orne circumstances a man may be estopped from setting up a 

forgery.
In the argument before me at the conclusion of the ease Mr.
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Kilgour, on behalf of the plaintiff, urged that whether the clause 
as to interest in the note was or was not originally there, the 
defendant Smart is (‘stopped by his letter to the plaintiff dated 
January 2. 1012, confirmed by the letter dated March 10, signed 
by Smart, and addressed to Messrs. Goulter & Chalmers.

Mr. Chalmers, on behalf of the defendant Smart, relies upon 
his client’s evidence that the note did not contain the interest 
clause; and he further urges that the estoppel, if any, against 
Smart would only be in favour of the Home Bank with whom the 
plaintiff led Smart to believe that the latter was dealing.

The applicability of estoppel to this case appears to run very 
close to the line.

The general principle is stated by Lord Denman, C.J., in 
Pickard v. Scars, ti A. iV E. 400 at 474, 112 Eng. R. 170 at 181. as 
follows

Where one by his words or conduct wilfully muses another to believe 
the existence of a certain state of things and induces him to act on that be
lief so aH to alter his own previous position, the former is precluded from 
averring against the latter a different state of things as existing at the 
same time.

According to the verbal testimony given by the plaintiff at the 
trial he received the promissory note in its present form in good 
faith from the defendant Hughes; that he thereupon wrote to 
Smart for a c< nfirmation of the validity of the note including 
the rate of interest at 8%, and having received Smart’s acknowl
edgment on January 3, lie, tin- plaintiff, closed out the arrange
ment he had made with Hughes and paid over the proceeds of the 
discount.

Undoubtedly Smart was led to believe that he was dealing 
with tin* bank. On the other hand, the letter was directed to 
ami received by the individual upon whose mind it was intended 
to operate. But, when it is sought to fix upon a man a liability 
by way of estoppel there arc certain well-recognized rules applic
able.

The first rule laid down by Lord Coke is that every estoppel 
ought to be reciprocal, that is, to bind both parties, and this i> 
the reason that regularly a stranger is neither to take advantage 
of nor In* IhhiihI by the estoppel.

I have not been able to find any case deciding that the repu 
sentation made to the agent of a disclosed principal can be taken 
advantage of by the agent personally. It would seem on principle 
that the agent in his personal capacity should be regarded as a 
stranger to the transaction.

When the defendant Smart acknowledged the promissory 
note by his letter on January 2, he certainly supposed that lie 
was dealing with the bank. This supposition was intended In 
the plaintiff. In Parler v. Moore, [19041 2 Ch. 3(17, it was lu i.I 
that:—
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A person cannot rely by way of estoppel on a statement induced by Ins 

own misrepresentation or by his concealment of a material fact the dis
closure of which would have been calculated to make his informant hesitate 
or seek for further information before making the statement, or where the 
circumstances would have deterred a reasonable man from acting on it

There is nothing in the evidence or in the circumstances of this 
case to warrant me in holding that such a disclosure would have 
made any difference to the defendant. Still it might have done

Then, again, the representation must he of an existing fact, 
and not of a mere intention: .lorden v. Money, ô II.L ('as. IS,"». 
The defendant's words were. “ I guess those notes you discounted 
of mine will he all right.” Is this within or without the scope 
of the rule ?

1 find, however, in the present case, a firmer basis for bedding 
that the plaintiff is not entitled to the benefit of any estoppel 
against tin- defendant Smart arising out of the letters above 
mentioned.

In his letter to the defendant of December 31, the plaintiff 
says:—

N r have, to-day, cashed a note signed In you in favour of A. K Hughes, 
etc.
This is confirmed by the letter which the plaintiff dictated for 
the defendant Smart to sign on March 19:

With further reference to my note which I signed in favour of Mr. V I. 
Hughes, for $700 and interest at S', dated November I. for seven months, 
the manager of the Home Hank of Canada at Wellwyn. Sask.. cashed this 
note on December 31, etc.

It is manifest that the plaintiff did not rely upon, nor alter his 
position by reason of, the defendant's representation. It is 
quite true that the plaintiff now pretends that he relied upon the 
defendant's letter of January 2. but I accept his previous state
ments in writing to the contrary and hold him bound thereby.

For the above reasons this action must be dismissed with 
costs as against the defendant Smart.

No defence having been established by the defendant Hughes, 
the plaintiff is entitled to judgment against him for the amount 
claimed with costs.

Judyment for defendant Snout mol 
afin i nut defendant liny hen.

MAN.

K. It 
1914
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ALTA. MERCHANTS BANK v. PRICE.

S. C. 
11)14

Alberta Supreme Court, Walsh,,/. February 5, 11)14.

1. KXKCVnON (6 I—8) —I.IKN IIV HKUIHTRATlON PltlOlt TRANSFER INCOM
PLETENESS OK TRANSACTION.

An execution registered against lands under the Land Titles Act 
(Alta.) before the registration of a transfer which had in fact been 
previously made by the debtor, may be ordered to be removed from the 
certificate of title as not binding the lands, notwithstanding that it 
was a term of the agreement under which such transfer was made that 
certain encumbrances should be discharged from certain other lands 
taken bv the debtor in exchange and that such was not done until after 
the execution had been recorded.

|Jellelt v. Wilkie, 26 Can. 8.C.R. 2*2. followed.)
Stiitvinvlit Action for the removal of tin* defendant's execution from the 

plaintiff's certificate of title to certain lands.
Judgment was given for the plaintiff.
//. I\ 0. Sarnry, for the plaintiff.
F. M\ Varley, for the defendant.

Walsh, J.: The plaintiff is entitled under Jellelt v. Wilkie, 
20 Can. S.C.K. 2K2, to have the defendant's execution removed 
from its certificate of title to the lands in question and to hold 
the same freed therefrom. Long before this execution was re
corded the execution debtor had bound himself by agreement 
in writing to transfer these lands to one Shaw and this agreement 
was in full force and effect when the execution was recorded. A 
transfer of these lands was executed under the agreement to 
the plaintiff as the nominee of Shaw contemporaneously with 
the making of the same which was almost immediately afterwards 
left at the land titles office, but for some reason which is not 
explained to me it was not actually recorded until about eight 
months thereafter. In the meantime the defendant’s execution 
came in and was recorded against these lands.

Tin* defendant's contention is that at the time of the regis
tration of their execution, Shaw was not entitled to specific per
formance of his agreement and the plaintiff was not entitled to 
record its transfer and their execution therefore Inniml these 
lands. This contention is founded upon the fact that a part of 
the consideration for the agreement and transfer was the agree
ment of Shaw to transfer to the execution debtor certain other 
lands free from encumbrances, and that whilst those other lands 
had then been transferred to the execution debtor they were still 
subject to a mortgage from which they were not discharged until 
about a month after the registration of the execution. They 
say, in short, that if Shaw had at the date of the registration of 
the execution brought an action against the execution debtor for 
specific performance of the agreement that action could not have 
succeeded because the plaintiff in it could not then have shewn 
such a performance of it on his part as would have been necessary
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to entitle him to n judgment. I eniinot give effeet to this eon- ALTA,
tention. The mere faet that when the exeeution was remnle<l j7(7
the plaintiff's undouhted interest in these lands under tin* agree- ,,,n
ment and transfer hud not ripened into a registered or registrable — 
interest cannot avail to deprive it of its rights. Tin* agreement Mkhimxxtm 
was still on foot and the plaintiff's undoubted right was to have ).Nk 
full effeet given to it by tin- registration of the transfer if and I'mh>
when the proper time arrived, as it «lid. If tin- agreeim-nt had w.uh.j.
been for tin- sale of the land with payment of the purchase money 
spread over a term of years, it surely cannot he that an t-xccution 
which afterwards came in against th«- lands of tin- vendor «luring 
the life of the agn-eim-nt but More all of tin- purchase money 
was pai«l and therefore liefori- the purehas«-r could have compelled 
tin- vendor to «l<-liv«-r a transfer of it to him couhl prevail as against 
the agreement, and that is this ease in anothi-r form.

The orch-r will go as ask«-«l with costs.

Judgment for plaintiff.

GALT Ltd. v. CRONSBERRY. ALTA

Alberta Supreme Court, Scott, J. February If, lait s. c

I Pantkkkniiic i| III 10a)—Nkw mum takimi ovkm hi sm» XIixis.. 1,1,4 
MEW INDKHTKI)NKHH WITH OU).

A novation hy substituting tin- im-inhers of a new partiKTsliip ns 
«l«-htors instead of the former partnership tin- hnsiin-ss of whirli tin 
new firm took over, may In* established from tin- conduct of tin- parti. -, 
in which reganl tin- mixing of tin- imh-htedru-ss of the old and new turns 
and the making by the new firm of payments which must neeessarilx 
have im-huh-il a portion of the old firm's debt is evidence tending to 
allow an assumption of the d«-ht hy tin- new firm 

IItolfr v. Fhnrcr, h.R. 1 IM\ 27. reform! to.|

Action to recover the price of goods sold ami delivered. somment 
•luilgmeiit was given for the plaintiffs.

Aitken, for plaintiffs.
Albright, for defcmlant.

Scott, J.:—The plaintiff «-otnpatiy’s claim is for IJ.Otkt.TH sn.it. j. 
for gootls sold atnl deliverctl by it to the defendants. It is ad- 
mitt«-«l that, after tin- action commenci-«l, a payment of StiOO 
was made on account «>f this claim to plaintiff company's solicitors, 
hut it is not shewn hy whom the paymi-nt was mat le to tlu-in.
It was stated by counsel at the trial that judgment hy «h-fault 
«•I appearance had been entered against «lefi-ndnnt ('ronsh«-rry.

I hi- «l«-fendant Pro«-tor «h-nics liability.
The partm-rship hetw«-«-n tin- «h-fendants was fortius I on 

•liutuary It), ltlll, ami was «liss«>lvi-<l on May 1, following. Tin- 
btisimnH earrieil on by th«-m was first «-stablishe<l by dcfemlant 
< ronslH-rry ami his hrotln-r 11. X. Cronsherry under the name of
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ALTA. “( Yonsberry Brothers" until about November I, 1909, when the 
name was ehunged to the “City Bakery," under which name it 
was continued until the defendants dissolved partnership.

The account was carried in plaintiff company’s lx>oks under 
the name of ( Yonsberry Brothers up to November 1, 1909. It 

Cronhrkhky wuh then changed to The City Bakery and has ever since been 
a— j carried in that name.

The plaintiff company's books shew the following to be the 
state of the account :

8. C. 
1014

(Jai.t Ltd.

Balance due January 10. 1011 
<hmnIh Hold since that date 
I’npaid draft and expenses (Mar. S. 1011) 
Interest

$ 2. MR 56 
861 75 
.mu 35 
HR 70

$ 3.650 26

March S Sight draft 
(*he<|tie

22 Cheque 
27 Cheque 
12 Credit note 
:tl Cash. Proctor 
:tl Cash, Proctor

April 
Jill v

600 00 
500 m
no 00
200 ini 

17 17
:> io

Deduct payment after action brought
$ 2.063 ns 

«uni un

si.itid ns
Defendant Proetor states that lie lanight out the interest 

of II. X. (Yonslierry in the business and in certain other property 
for $1,000; that there never was any arrangement on his (Proctor’s) 
part that he was to lieeome responsible for II. X. Cronslierrv’s 
shares of the debts of the old firm; that he never agreed with 
plaintiff company to lie substituted as debtor for the latter's 
share of the old debts, nor, to his knowledge, did the new firm 
pay any of them. He admits, however, that it was arranged 
Ix‘tween him and his co-defendant that the debts due to the old 
firm should In- applied in payment of it* liabilities.

It is not shewn by whom the debts of the old firm were to be 
or were collected, but I think it may reasonably be inferred from 
the evidence that they were to In* collected by the new firm 
The fact that such an arrangement was thought necessary to I • 
made in itself strongly sup|x»rts that view.

The iMMiks of the partnership were not produced at the trial 
nor is there any evidence as to how the account was carried in 
them. It is shewn, however, that plaintiff company rendered 
the firm monthly statements of account, some of which shewed 
only the purchases for the preceding month but in those rendered 
on January 31, February 2H, March .'ll. and May I. 1911. tl 
balance due bv the old firm was carried forward as part of tin
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indebtedness of the new one. Proctor states that lie does not ALTA, 
retnemlier sc«-ing any of these statements l»iit lie declined to 5"c*
swear that he did not see any of them. He states that his co- 1)M4
defendant managed the business and it is clear that lie (Proctor) — 
knew little or nothing of the details of it, or of the state of its Galt Ltd. 
accounts. It is apparently by reason of this that there never Cronsbbkky 
was any communication, verbal or otherwise, In-tween him and 
the plaintiff company respecting the latter's account until about 8,0,, J< 
the time of the dissolution of the partnership, (hi May 5, 191 I. 
plaintiff company wrote him as follows:—

With regard to the present indebtedness which we are carrying on our 
hooks against the City Bakery, would say that we cannot see our way clear 
to release you from your liability to us even though you should make a deal 
with Mr. Cronsherry.

This letter appears to indicate that Proctor had previously 
applied to them to release him from this liability. Proctor 
denies having received it. I do not. however, attach much im
portance to it as the extent of the liability it refers to is uncertain.

(hi March 8, 1911, the new firm paid plaintiff company s5(Mt. 
and accepted a sight draft drawn by it for a further sum of sô(HI.
At that time the total amount of the company's charges against 
the new firm exclusive of the balance due by the old firm amounted 
to only $550.07, being $504.70 for goods sold and $45.911 for 
interest charged as of January 51, 1911, and a statement (hereof 
was rendered on that day. At that date the new firm was in 
existence only eleven days and the charges for goods supplied to 
it up to that time amounted to only $90.05, so that it is «Sear that 
the charge for interest must have been in respect of the balance 
due by the old firm.

The sight draft for $500 referred to was drawn bv the company 
on t’ronsberrv Brothers and was accepted as follows: “The ('itv 
Bakery, II. J. Proctor.” By way of explanation of this accept
ance Proctor states that his partner was away at the time, that 
the firm's Imokkeeper told him the draft was there, that he asked 
the latter if it was all right and that, upon being told that it was, 
he accepted it without examining the books to see how the ac
count stood. I think, however, that the fact that the draft was 
drawn on Cronsherry Brothers must have shewn him that it 
was drawn at least partly for a debt due by the old firm. The 
statement of the bookkeeper that the draft was all right affords 
some indication that the debt due by the old firm was carried 
in the new firm's I looks as part of its liability.

Plaintiff company had notice of the fact that Proctor had 
In-come a partner in the business and had taken over II. X.
( 'ronsberry's interest therein. This is shewn by defendant 
('ronslw-rry's letter to the company of January 25. 1911, marked

XI" for identification. This letter was tendered by plaintif) 
company's counsel as evidence against Proctor but I refused to
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s. c.
1104

Galt Ltd. 

Cronnmkrry

receive it for that purpose. 1 now see no reason why it should 
not he received merely for the purpose» of shewing that the com
pany had that notice Imt for that purpose alone. Having had 
that notice the» conduct of the company was such that they must 
he taken to have treated the liability of the old firm as one that 
had been assumed by the new firm, and Proctor, by his conduct, 
must also Ik- taken to have recognized it as a liability of the latter. 
He, notwithstanding his ignorance of the affairs of his firm, 
must be taken to have had ample notice that the company was 
so treating tin- liability, and, as he never repudiated it during 
the continuance of the new firm, I think it is now too late for him 
to do so.

In Lindley on Partnership,8thed., 252, the following is stated:
An agreement bv mi incoming partner to make If liable to credi

tors for debts owing to them before he joined the firm may be, and in prac
tice generally is. established by indirect evidence. The Courts, it has been 
said, lean in favour of such an agreement and are ready to infer it from 

circumstances.
Notwithstanding the denial of Proctor that there was any 

such agreement in this case, the facts disclosed by the evidence 
lead to the conclusion I have reached that such was the agreement. 
It was contended on behalf of Proctor that in order to render the 
new firm liable for the debts of the old one there must be a no
vation* that there is nothing in the evidence to shew that the 
company released II. N. Cronsberrv from his liability, and that 
the company cannot hold the i "iers of both the old and new 
firms for its debts. In Rolfe v. Flower, L.R. 1 P.C. 27, in which 
the circumstances are not unlike those of the present case, it 
was held that e t on the part of a creditor similar to the con
duct of the company in this case was sufficient to shew a dis
charge of the old firm and the acceptance of the new firm as its 
debtor.

I hold the plaintiff company is entitled to judgment against 
the defendants, the amount being made up as follows:

Balance due as shewn by the foregoing statement $ 1,403 08
Interest on $1,344.98 (being amount of claim less interest

charges) from November 13, 1911, to date 150 54

Plaintiff company to have the costs of the action.

Judgment for pUiiniiffs.
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BAZIN V. BONNEFOY.
Manitoba King’s Hatch, Curran, J. February 10, 1914.

I Vendor and rnt< haskk (§ 1 E—27)—Fraud—Salk by venin» knowing
HE CANNOT MAKE TITLE.

Where n vendor fraudulently makes an agreement of sale knowing 
that lie has no valid title to the land nor any right to sell it and is un- 
aide to give title, he is liable for damages for breach of his contract 
to sell and convey.

Trial of an action for specific performance or damages in statement 
respect of an agreement of sale made by the defendant Duscign 
to the plaintiffs. The rights of the defendant Duscign. if any, 
were derivable from the defendant Bonnefoy, who had not con
tracted directly with the plaintiffs and who moreover disputed 
the validity of the contract alleged to have been made between 
her and the defendant Duscign.

The action was dismissed as against the defendants Bonnefoy 
and Weicker and judgment entered for damages to the plaintiff 
against the defendant Duscign.

//. I\ Blackwood, for plaintiff.
/*'. (I. Taylor, K.(\, for Bonnefoy and Weicker.
IF. II. Curie, for Duscign.

Curran, J. (after reviewing the testimony):—The Statute « " 
of Frauds is pleaded to the alleged agreement, exhibits 11 and 17: 
but, in view of my findings on the facts, that this agreement was 
obtained by fraud or misrepresentation and is not therefore bind
ing on the defendant Bonnefoy, I abstain from expressing any 
opinion on this ground of defence.

I hold as a matter of fact that the defendant Bonnefoy never 
in fact sold or intended to sell the lots in quest ion to the defendant 
Duscign; that she never in fact consciously executed the agree
ments of sale, exhibits II and 17. and. though she did append her 
signatures to these documents, she did so under a complete mis
apprehension, induced by the defendant Duscign as to their con
tents.

A document so obtained could not be binding upon any one 
and I think the allegations of fraud set up in the defence of the 
defendant Bonnefoy are substantially proven and that the agree
ments for sale in question must Ik* avoided.

This being so, the plaintiffs cannot succeed in obtaining 
specific performance against the defendant Bonnefoy or her 
co-defendant Weicker. They have no better title to the land 
than had Duscign, and my finding is that Duscign had no title 
at all. The plaintiffs' action will he dismissed as against the 
defendants Bonnefoy and Weicker with costs.

The alleged sale agreement between the defendant Bonnefoy 
and the defendant Duscign will be set aside and cancelled. The

MAN

K. It. 
I a 14
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Bonnefoy.

Curran, J.

agreement of sale between the defendant Duscign and the plain
tiffs in so far as it affects the land in question, will also he rescinded 
and cancelled, saving any contract rights thereunder of the 
plaintiffs for damages or return of purchase money or otherwise, 
and not affecting the title to the land. The registration of this 
agreement will be vacated and set aside as a cloud upon the title 
of the defendant Bonnefoy or Weieker. The lis pendens regis
tered by the plaintiffs, exhibit 10, will also be discharged and the 
registration thereof vacated and the caveat, exhibit 0, filed by the 
plaintiffs in the land titles office at Carman, will also be set aside 
and the registration thereof vacated.

I must now consider the plaintiffs’ rights, if any, against the 
defendant Duscign. In view of my findings as to the agree
ment under which Duscign claims title from the defendant Bonne
foy. exhibits 11 and 17. it is manifest that specific performance by 
him (Duscign) of the agreement with the plaintiffs, exhibit 23, 
is impossible. This defendant cove " with the plaintiffs 
on payment by them of the purchase money according to the 
stipulations for payment contained in such agreement, exhibit 
23, to convey and assure or cause to be conveyed or assured to 
the plaintiffs tin* said land by deed with tin* usual statutory 
covenants. The terms of payment > were

To Mrs. lionnefoy, $101.40, as per agreement between (ieorge Duscign 
ami Mrs. Bonnefoy: balance to (Ieorge Duscign. $198.60. on December 1. 
1912.

The printed part of the agreement relating to interest has not been 
filled in, so there is no liability for interest, 1 take it, on the money 
payable to Duscign, at any rate until its due date. The money 
due to Duscign has been fully paid by the plaintiffs, and at then- 
request the defendant Duscign executed and delivered to them 
the quit claim deed, exhibit 10. dated February 1, 1913.

The defendant Duscign contends that he has done all that 
he ited himself to do and that the plaintiffs agreed to per
form their obligations to the defendant Bonnefoy and to procure to 
themselves a conveyance of the land. I do not agree with this. 
1 think the defendant Duscign*s covenants extended to the pro
curing of a deed from the deb Bonnefoy, effectual for the
purpose of vesting in the plaintiffs a good title to the land, and 
not merely a vesting of Duseign's interest in the land whatever 
it might be, in virtue of exhibits 11 and 17: subject, of course, to 
the condition of the plaintiffs having paid all purchase money in 
accordance with the stipulations for payment before referred to. 
This the plaintiffs have not done. They have not paid or tendered 
to the defendant Bonnefoy tin* full balance of purchase money 
due her on the assumption that she had agreed to sell to Duscign 
and that exhibits 11 and 17 were valid agreements of sale*. Tin- 
final payment to the defendant Bonnefoy was not due until De
cember 1, 1913. The plaintiffs’ action was commenced on June 
13, 1913, nearly six months before this last payment fell due.

1
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The agreement, exhibits 11 ami 17. contained a proviso for 
prepayment of the whole or part of the purchase money to the 
vendor but no evidence was offered by the plaintiffs that advan
tage had been taken of this privilege by tendering the balance due.

Under these circumstances 1 do not think the plaintiffs had 
any right to specific performance against either Bonnefov or 
Duseign when they began their action.

The defendant. Duseign also urged a further ground of defence 
that the 9th paragraph of the plaintiffs' statement of claim shews 
a novation whereby he, the defendant Duseign, was released from 
all liability under the alleged agreement. I suppose this means 
the agreement, exhibit 23. 1 do not agree with this contention. 
In the first, place, no such agreement on the part of the defendant 
Bonnefov as is alleged in said paragraph 9 has been proved, but 
the reverse. In the next, place, a novation which would release 
the defendant Duseign from the obligations of his written con
tract, exhibit 23, a contract required by the Statute of Frauds to 
be evidenced by writing and signatures, is also within the statute 
and must satisfy tin* statutory requirements: Leake on Con
tracts. Oth ed., p. 582. There is no pretence that such new agree
ment was so evidenced. In fact, there is no evidence at all of any 
written agreement to which the defendant Bonnefov was a party 
other than the written agreements, exhibits II and 17. I think 
paragraph 9 of the statement of claim is merely a formal alle
gation that the defendant Bonnefov agreed to receive the balance 
of her purchase money from the plaintiffs instead of from Duseign. 
to conform to the stipulations for payment in exhibit 23. and does 
not set up a novation at all.

The assent of nil parties to the creation of new rights whereby tin* party 
sought to he charged became liable to pay and the original debtor was dis
charged must be distinctly shewn . . . and there must be something
to shew that the creditor consented or agreed to take the defendant as his 
new debtor and sole security and to relinquish his claims against the part s 
originally liable. Leake on Contracts, (it h ed.. |*. ôXNa.

Applying the law as here laid down, it must be shewn that the 
defendant Bonncfoy agreed to accept the plaintiffs in lieu of Du
seign and to look solely to them for payment and to release her 
claim upon Duseign. No such state of things exists here or 
has even been attempted to be proven.

However, none of these grounds of defence of the defendant 
Duseign need in fact he considered because of my previous finding 
that Duseign had no title to the land to sell to the plaintiffs and 
the chain of title upon which the plaintiffs rely has been destroyed. 
Now, to avoid the necessity for another action by the plaintiff 
against Duseign for breach of their agreement, 1 ought, if possible, 
in this action to give the plaintiffs whatever relief they would be 
entitled to in a separate action.

Their statement of claim asks generally for damages. All

MAN.
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MAN. parties interested are before the Court. All necessary defences
K. It. 
1»U

have been raised and all evidence bearing upon the case lias,
I think, been fully adduced. It does seem to me that Duseign

Bazin

Bonnekoy.

is liable to the plaintiffs for damages for breach of his contract 
to sell and convey to them these lands. He fraudulently entered 
into such a contract knowing that he had no valid title to the

Cumin, J.
land nor any right to sell it, and lie knowingly took the plaintiffs’ 
money for something that he could not deliver.

The plaintiffs are < ‘ d to repayment of the money paid
by them to Duseign on account of this land, namely $198.60. I 
think they are also entitled to damages for the value of the im
provements made, for, although they had knowledge that the 
defendant Bonnefoy claimed the land and repudiated Duseign’s 
title, still 1 think, as between them and their vendor Duseign, 
they had a right to rely upon the agreement obtained from him 
and to act as if he was legally entitled to sell them tin* land. 
The evidence as to value of the improvements is not very satis
factory or very definite, but I will allow $200 on this account.

There will be judgment for the plaintiff against the defendant 
Duseign for the sum of $lt98.00, damages, with costs of suit as 
if the action had been originally brought against Duseign alone 
for breach of contract; and there will also be judgment for the 
defendants Bonnefoy and Weickcr as before specified, with full 
costs of their defence as against the plaintiffs.

./ ndgmcn 1 accord i ugly.

ALTA. Re GENERAL ADMINISTRATION SOCIETY.

8.C.
1914

Alberta Supreme ('unrt, lhcl\ ./, February 21. 1014.

1. Taxes <* I K2—urn—Vokiiwation tax—Tkvnt companies in Ai.iierta. 
hi ascertaining tin* tax payable by a trust company under the Cor

porations Taxation Act. Alta. 1007. eh. 10. where the e.mipany em 
ploys only a part of its funds in Alhertu, the word "tax" in para
graph III of see. 8 l/| has reference to the tax as it would Ik* asver 
tained under the primary ami dominating provisions of the statute, 
with the result that the amount which, apart from paragraph III 
would primâ facie he chargeable, is to Is- moderated and reduced in 
the proportion that the company's investments in Alla-rta hear to its 
total investments.

Statement Application for the interpretation hv the Court of certain 
clauses of the Corporations Taxation Act, Alberta Statutes, 1907. 
ch. 19.

Frank Ford, K.C., for the Society.
L. F. f lurry, for the Crown.

Beck, J.:—A arising between this company and the
Government as to the amount of tax payable by the company

75
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under the CorporatioiiH Taxation Act (eh. 19 of 1907. Alta i, 

the question has been referred to me for decision.
The company is a “Trust Company." The provisions of the 

Act which 1 have to interpret are as follows :—
3. For the purpose of milling to or supplementing the revenues of the 

Crown iu the province of Allierta every company shall annually pay to the 
Crown in this province each ami every year the several taxes hv this Act 
imposed thereon at the times and in the manner hereinafter provided:

ALTA.

S. C.
1014

ItK (’iKNKHAL

TKATION

t/l Every trust company which transacts business in the province of 
Alberta shall pay a tax of *100 where the paid up capital is one hundred 
thousand dollars or less, and the sum of $60 on every additional one him 
.Ired thousand dollars or fraction thereof of paid-up capital, and where the 
gross earnings of any trust company are twenty-five thousand dollars or 
over, such company shall pay the further sum of $600 per annum. The 
interest received by a trust company from the paid-up capital of the com
pany which may he invested, shall not. for the purposes of this Act. he 
reckoned as gross earnings;

(f) Where a trust company employs only a part of it, funds in Allierta 
the tax shall lx- calculated upon the same proportion of the total capital 
of the company up to one million five hundred thousand dollars as the total 
investments of the company in Alberta lienr to the total investments of the 
company in all its fields of operation ;

til) Where a trust company holds any real e-tnte in this province 
which is not used or occupied by the conipam lor its own purpose*, or 
under agreement of sale by the company to a purcii-t*cr or under a mort
gage to the company, and on which it pays municipal or school taxes, the 
then assessed value of such real estate shall lie deducted from the amount 
of the capital, or the proportion of its capital, on which the tax provided 
for by this Act is to Is* calculated; provided, however, that when any com
pany claims exemption from taxation on all capital over one million five 
hundred thousand dollars no deduction shall 1 <• made from such sum of 
one million live hundred thousand dollars under this sub section in respect 
to taxable real estate held by it;

(ni) The minimum tax payable by any trust companx in any one year, 
where the capital stock of the said company does not exceed one hundred 
thousand dollars, shall he $60, and where the capital stock does exceed one 
hundred thousand dollars the minimum tax shall be $100 per year.

The primary and dominating provision the provision which 
must first take efftrt before any of the other provisions of sub
set*. (/) can take effect—is that contained in its opening words:

Every trust company shall pay a tax of $100 where the paid-up capital 
is $100,000 or less and the sum of $60 on every additional $100,000 nr frac 
tion of paid-up capital.

There is no question here of gross earnings. The paid-up 
capital of the company is $12'),000. lTnder the clause just quoted 
the tax would therefore he $100 for $100,000 and $’>0 for $20,000, 
making $150.

But the clause (<) contains an exceptive provision.
R— III n.i. R.
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Where u trust company employs only n part of its funds in Alberta the 
tax shall lie calculated upon the same proportion of the total capital of the 
company up to $1,500,000 as the total investments oi the company in 
Alberta bear to the total investment of the company in all its fields of 
operation.

It is quite clear, I think, tlint the word “total” is used solely 
to compare the whole with a part, that is the wtioU of the com
pany’s investments with the part of its funds t in
Alberta and the whole of its paid-up capital with the part of its 
paid-up capital ascertained by applying the “rule of three” and 
this involves the conclusion, which I think is clear enough, that 
“capital” in this subsidiary clause (i) means capital in the same 
sense in which it is used in what I have called the primary and 
dominating provision -namely, paid-up capital.

“The total investment of the company in all its fields of oper
ation.” amounts to #149,001.49. Of this the sum of #74.829.20 
is the part of its funds employed in Alberta, i.f., approximately 
one-half.

Then my first line of thought—adopting in this the line of 
argument of counsel for the company—was as follows :—

Applying the provisions of clause (*), as I have interpreted 
it, the tax is to he calt d “upon the same proportion” (that 
is one-half) of the paid-up capital, #125,000, that is #02,500. 
This reduces the tax to #100, the portion of the paid-up capital 
taxable being “#100,000 or less.”

Then the v claims that clause (in) has the effect of
reducing the tax to #50.

(fit) 'Ihe minimum tax . . . .whore the capital stock . . . docs 
not exceed $100,000 shall be $50, and where the capital stock does exceed 
$100,000 the minimum tax shall lie $100 per year.

1 think it quite clear that just as “capital” in clause («) 
means paid-up capital, so in this clause “capital stock” means 
paid-up capital stock.

Rut clause (in) can have no application until by some pre
vious calculation a figure by way of tax is reached which is less 
than #50; then the clause would apply in the sense that no mat
ter how small on any previous calculation the tax would be it 
must be raised to #50 as the minimum tax, that is the lowest sum 
which would discharge the tax.

Rut if this argument were sound then in the particular case 
of a trust company, this provision (Hi) would be senseless be
cause under no possible circumstances could it ever have any 
application for the reason that the tax is fixed at #100 where tin- 
capital is #100,000 or If sa; it is larger where the capital is over 
that amount. The clauses which reduce the tax reduce it on this 
method by reason of deductions made from the amount of tin

11
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capital, but when the capital by reason of any of those reduc
tions becomes less than $100,000, the tax is still $100.

This view, therefore, is evidently unsound and tin- fallacy 
seems to be that in thus interpreting clause (i) it has been over
looked that it is the tax that is to he calculated ; although, as a 
basis for that calculation, there must he a preliminary calcula
tion to ascertain the proportion of the investments in Alberta to 
the total of all investments and a calculation of the result of 
applying that proportion to the paid-up capital.

In order to calculate the tax in any other way than by tin- 
method which appears to he unsound for the reason already 
given there remains, it seems to me, only one method and that is 
to take tax in clause (») as meaning the tax fixed prinui finit 
under what I have called the primary and dominating provision, 
and to take clauses (i), (it), (Hi), as providing that under cer
tain circumstances and conditions that tax so prima facie fixed 
is to he “moderated.”

In the present case the tax is piinni facii $100. Then making 
the calculation upon the same proportion as obtains in the ease 
of investments this tax would he reduced to one-half, or $7‘>.

In this way clause (tit) has its application ; and the capital 
stock of the company the paid-up capital stock—being in ex
cess of $100,000, the minimum tax is $100.

This interpretation permits of a reasonable meaning being 
given to each of the several provisions of sub-sec. (/).

1 therefore declare that the tax payable for the past year by 
the company is $100.

Order an ordinaly.

CANCILLA v. 0RR

Manitoba King's Itrnch, Halt. ./. I'vbrunry 13, 111 It
I. ( (INFRACTS ( g IV I)—31M) ) — It «SCISSION—MlSTAKK— NkU.IU \< I .

Rescission of a contract entered into by reason of mistake as to the 
subject matter will be granted where the |daintilF can prove that the 
parties were never ail iilem and that the mistake was not caused by 
hi* negligence, but on the contrary was contributed to by the other 
party’s language and conduct.

| Slounki v. Ilopp, 15 Man. L.R. 548; and I an Prnaqh v. Kvi ridgc,
111*021 2 Ch. 2tW, discussed.)

Action for rescission of a contract for the purchase of land 
on the ground of mistake.

Judgment was given for the plaintiff.
H\ U\ Kennedy, and F. ('. Kennedy, for plaintiff.
A. C. Campbell, for defendant.
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Galt, J. : -This is un net ion brought by tin* plaintiff for re
scission of a certain contract for the sale of land and repayment 
to the plaintiff of #500 with interest paid on account.

The plaintiff alleges that on July 29, 1913, the defendant 
agreed verbally to sell to the plaintiff a certain lot of land situate 
at the southeast corner of the intersection of Talbot avenue and 
Mat on street, in ward 7, in the city of Winnipeg (which lot for 
brevity may be termed lot 4), for the price of #1,100, payable 
#500 in cash. #300 on July 29, 1914. and #300 on July 29. 1915, 
with interest at 6 per cent.

The plaintiff further alleges that prior to the making of the 
said agreement the defendant accompanied the plaintiff to the 
property and the defendant represented that he owned the said 
lot ; that the defendant thereupon drew up an agreement of sale, 
the description in which mentioned lot 2, but did not shew the 
situation of the lot as regards the intersection of Talbot avenue 
and Eaton street.

As a matter of fact, the defendant owned lot 2, which was 
situate at the southwest corner of Talbot avenue and Katon 
street, but he did not own lot 4. The plaintiff at the date of the 
transaction was not aware of the numbers of the lots or their 
descriptions.

The plaintiff alleges, amongst other things, that the de
fendant fraudulently and wilfully misled the plaintiff as to the 
correct description of the lands. In the alternative the plaintiff 
claims that the agreement was entered into by the plaintiff and 
the defendant under a mutual mistake.

The evidence given at the trial satisfies me that the plaintiff 
had determined, if possible, to purchase the lot at the southeast 
corner of Talbot avenue and Eaton street for the purposes of a 
fruit and confectionery store, and he never had any intention of 
even negotiating for the purchase of the lot at the southwest 
corner.

The witnesses Donald McLennan, John Homer, Joseph Sea 
bino, and the plaintiff, all unite in establishing the plaintiff's 
intention as above-mentioned.

The defendant himself is sole witness as regards his under
standing of the bargain. It is quite true that on the evening 
of July 29, when the plaintiff made his verbal bargain on or near 
the very ground he supposed he was purchasing, and when In- 
paid to the defendant the sum of #20 on account, the defendant 
drew up a receipt mentioning lot 2. The plaintiff then sug
gested that a formal agreement of sale should be prepared by 
some lawyer, but the defendant stated that he had drawn many 
of these agreements, and was quite competent to have them a<- 
curate, and lie would himself prepare the agreement for signa-
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ture on the following day. Accordingly, on tin* following day, man. 
the parties again met; the defendant produced tin* agreement in jT-^* 
writing and the plaintiff executed it in the belief that the de-
script ion contained therein was the description of the lot at the ----
southeast corner of the said two streets. In reality the descrip- ( xxnU A 
tion was of the lot at the southwest corner. The plaintiff at the 
same time handed his cheque for $480 to the defendant, which 
was duly cashed, thereby completing tin* first cash payment 
under the agreement.

A few weeks afterwards the plaintiff proposed to Imild on 
his property, and then, for the first time, ascertained that lie had 
no right to the southeast corner, lie promptly applied to the de
fendant to cancel the agreement and return the $500 which had 
been paid on account, but the defendant insisted on holding the 
plaintiff to his supposed bargain.

It is contended on behalf of the defendant that the mistake, 
if any, was wholly unilateral on the part of the plaintiff and that 
he has no right to relief.

The law applicable to the above state of facts appears to me 
to he very clearly set forth in llnlshurys Laws of England, vol.
7. see. 732, as follows:—

If there is no evhleiiee as to tin* intention of the parties there can lie no 
contract, and similarly, if it appear* that they were negotiating or con
tracting with regard to dill'erent things or in contemplation of diverge 
terms, there is an absence of the essential mutuality and consequently no 
contract.

See. 7.‘13: The mere signing of a contract does not necessarily imply 
consent, etc.

The reasons given by flic learned editor appear to me to cover 
a ease like the present one. Cancilla had every reason to believe 
that the defendant knew the land which lie. Cancilla. was pur
chasing. The legal description in the receipt and in the agree
ment would convey no information whatever to Cancilla any 
more than if such description had been written in an unknown 
tongue.

Defendant’s counsel referred to Shntski v. //»/>/>, 15 Man.
L.R. 548, in support of his contention that the mistake in this 
ease could not he remedied. There the plaintiff entered into an 
agreement under a mistaken belief as to the quantity of land In* 
was to get. Mathers, .1.. at 540 says :—

In my view the mistake was entirely self impu«ed. . . . The mistake 
of "lie parly to an agreement where the mistake was not known to the 
other party and where there was nothing in the language or conduct of 
the other party which led to or contributed to the mistake does not give a 
right of rescission, unless a hardship amounting to injustice would lie in 
dieted upon the party b\ holding him to his bargain, and it would lie tin 
reasonable to do so.
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MAN. In tin- present ease, 1 think that the language and eonduet of
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the defendant, as shewn by the various witnesses oil behalf of 
the plaintiff, led and eontributed to the mistake which was made.
It was also held in Si nit ski v. Itopp, If) Man. L.lt. 548, that on tin» 
evening of April 11. the plaint ill* hail notice of his mistake anil

Ohm. subsequently paid two of the monthly instalments of his pur-
chase money, and that on April 25, lie went into occupation of 
the cottage and has continued to occupy it ever since. The 
learned Judge held that these were unequivocal acts consistent 
only with an intention to carry out the contract. No such acts 
appear in the present ease.

Keferenee was also made to Van I'raagli v. Kveriilfp', (19021 
2 ('ll. 2ti(i. In that ease the defendant hid at an auction sale for 
one lot. believing that lie was bidding for another, hut the Court 
at the trial held that his mistake did not relieve him. The case 
was afterwards reversed by the Court of Appeal in 190.1. 1 Cli. 
424, upon the ground that there was no memorandum of the bar 
gain sutlieieiit to satisfy the Statute of Frauds. I’m Collins. 
M.K., in delivering judgment, says at 4M:—

t'pon the supplémentai |M>int ns to whether ( In* partie* were «»/ it Inn it 
is nut vicar to my initiil Unit the parties ever were ml idem ; 1 «In nut 
think they were, Imt it is unnecessary to sav anything further ulmtil that 
as the plaint ill"» vase fails mi the other point.

1 am of opinion in the present ease that the plaint ill* and the 
defendant never were ml itlnn as regards the subject matter of 
the contract, and that no negligence can fairly he imputed to 
the plaint ill* for the mistake.

Under such circumstances the plaintilV is entitled to the relief 
which lie has asked, that is to say. rescission of tin- contract and 
tin* return of the moneys lie has paid with interest.

It is contended on behalf of the defendant that even if the 
plaintitT he entitled to succeed, he should he deprived of costs by 
reason of the fact that in his statement of claim, paragraph 5. 
he has charged fraud, and has not attempted to prove it. The 
allegation made by the plaintilT was : —

"». At the tinir of tliv nuiking of tin* said agreement. dated .Inly
Illl.'l. the defendant win* well «ware that the IiiihIh which he cuilHcd to lie 
ilewrilied in the mum! agreement in writing were not the land» which lie 
hud agreed to ncll to the plaintif!* and fraudulently and wilfully nii-led 
the plaint itT iih to the correct dewription thereof, etc.

There is no fixed rule that 1 can discover in favour of the 
defendant’s contention. In the Annual Praelice, 1914. p. 225. 
it is laid down that :—
Fraudulent conduct muet In- distinctly alleged and aa distinctly proved, 
and it i» not allowable to leave fraud to In* inferred from the fact*. <len 
eral allegation», however »trong may In* the word* in which they are
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stated, arc immllicicnt to amount to mi averment of fraud of wliivli an> 
Court ought, to takv notive.

It cannot be said that the defendant in this cane went down 
to trial for the purpose of establishing his character, lie must 
have been thoroughly aware that the plaintiff had made a ho mi 
fitlt mistake and lie ought to have been aware that his own eon 
duct and words when the verbal agreement was made and the 
parties were standing on or near the land which the plaintiff 
desired to buy, led or contributed largely to the mistake. lie 
ought, therefore, to have conceded the plaintiff's claim without 
litigation.

For this reason, 1 think the plaintiff is entitled to his costs 
of action.

MAN

K. II 
inn

Oku.

Unit, J.

Jnth/mail for filoiuliff.

BROOKS v. MUNDY ONT.
ihtUtrio Nu/nmir Court < !/>/«rllalr lli r initia i, Mrrnlilli. tin, Mariait 11. 

ami Matin’, ././. I., ami hrunox, 1. January ‘Jtl. HIM.

i. Mechanics' i.ikxm i# VI- 171—Senconthactoii Ci.aim ox ntatvtoky 
PKRCKXTAMK —Till*.

The obligation of the owner to retain a statutory percentage of the 
value of the work and materials is limited to the |N'rind of thirty 
days after the eoni|detion or almmlonment of the contract by the 
contractor with whom the owner bail contracted, ami where such eon 
tractor lutd abandoned the work uncompleted and the owner had to
pay more than the balance of tin......iitract price to linisli it. a *tih
contractor tiling his claim more than thirty days after the principal 
contractor'* abandonment although within thirty days of his own 
last work on the building has no lien, if nothing then remained due 
the principal contractor.

L\ MECHANICS* MENS (|VI 17 1 Sell -CONTRACTOR OWNER AIIVANClXll
STATUTORY I'ERCENTAUE to CONTRACTOR.

The fact, that the owner did not retain from his contract am of the 
percentage of the value of the work as required In the Mi-chanics' Lien 
Act (Ont.) for the protection of Huh-mntrnctors .tn-l wage-earners, 
docs not, make him liable for subcontractors" claims as to which no 
lien was tiled or notice of claim given the owner until after the ex 
piry of thirty «lavs following the abandonment of tin- work by the prin 
cipal contractor, the statutory obligation to retain the percentage 
Is-ing limited to thirty days after completion or abandonment of the 
contract with tlm owner.

|Sis- Annotation on percentage funds under mechanics' lien law. at 
end of this caw. |

S. ('.
inn

Api'KAI* by the <lefvii<lnnt Mutiily from flu* jmlgmi'iit of lit- 
Local Miuiter at Ottawa, dated the 11 tli November. 1!Md. in a 
mechanics' lien action.

The appeal was allowed.
./. </. O'Doiwghitr, for the appellant.
./. IC. for tlm plaintiff, the respondent.

Statement
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Thu judginvnt of tliu Court was delivered by Meredith, 
C.J.O. :—The appellant c his co-defendant Gagnon to
build four tenement houses for $5,650, and Gagnon sublet the 
plastering work to the respondent. Gagnon abandoned the work 
on the 16th February, 101;$. leaving the work he had contracted 
to do uncompleted, and it was afterwards completed by the ap
pellant, whose outlay in doing so exceeded the amount of the 
contract price, which had not been paid to Gagnon.

The respondent had by the 1st February, 1913, completed the 
work he had undertaken to do, except such patching as it was 
his duty to do after the carpenters had completed their work, 
anil on the 19th April following he sent men to do this patching. 
The men did some little work, when they were stopped from 
continuing what they had been sent to do, by the appellant. 
The lien was registered on the 15th May, 1913.

The Master gave judgment for the respondent, upon the 
ground that sir. 6 of the Mechanics’ and Wage Earners’ Lien 
Act (10 Edw. VII. eh. 69) gave to the respondent a lien for 
the price of his work on the land of the appellant; that this lien 
continued to exist until the expiry of thirty days from the 
completion of the respondent’s work; that the work was not 
completed until the 18th April, 1913; and that the lien, having 
been registered on the 15th May, 1913, was registered in due 
time.

The Master appears to have overlooked the fact that, by see. 
10, the lien of the respondent did not attach so as to make the 
appellant liable for a greater sum than the sum payable by him 
to Gagnon, and that, as there is nothing owing by the appellant 
to Gagnon, unless the respondent is entitled to look to the 
twenty per cent, which, by sis*. 12, it was the duty of the appel
lant to retain, there is nothing upon which the lien can attach.

All that the appellant was required by see. 12 to do was to 
retain for the period of thirty days after the completion or 
abandonment of the contract twenty per cent, of the value of 
the work, service, and materials actually done, placed, or fur
nished, as mentioned in sec. 6, such value to be calculated on tin- 
basis of the contract price; and at the expiration of thirty days 
from the abandonment hv Gagnon of his contract the duty of 
the to retain the percentage was at an end unless in
the meantime proceedings had been commenced “to enforce any 
lien or charge against” it (sub-see. 5).

The fact, if it be a fact, that the appellant did not retain any 
percentage of the value of Gagnon’s work for thirty days can
not put him in any worse position than if he had done so. The 
percentage which the was required to retain was a
fund to answer the liens of such of the sub contractors and wage 
earners as should take within the prescribed time proceedings

0645
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to enforce their liens, lmt not to answer any other liens; and, 0NT 
not having taken proeee" to enforce his lien within thirty
days after the abandonment of the contract by (lagoon, the i«nj
appellant has no right to resort to the fund. —

The appeal should be allowed with costs, and the judgment 
against the appellant should he reversed, and judgment be Mi-.\i»y. 
entered dismissing the action as against him with costs.

Appeal allowed.

Annotation—Mechanics' Liens 18 VI—47) Percentage fund to protect sub
contractors.

It in provided by the Ontario Mechanics' Lien Act, 10 Kilw. VII. eh. 
00, K.S.O. 1014. eh. 140. that in all cases the person primarily liable upon 
any contract or h\ virtue of which a lieu may arise shall, as the work is 
done or materials are furnished under the contract, deduct from any pay
ments to lie made hy him in respect of the contract, and retain for a period 
of thirty days after the completion or abandonment of the contract twent) 
per cent, of the value of the work or service and materials actually done, 
placed or furnished as mentioned in section (I. and such value shall he 
calculated on the basis of the contract price, or if there is no specific con 
tract price then on the basis of the actual value of the work, service or 
materials: sec. 12 (1).

Where the contract price or actual value exceeds ijil.ï.oiio. tic- amount 
to Is* retained shall Is* fifteen per cent, instead of twenty per cent. : See. 
12 (2).

The lieu shall he a charge upon the amount directed to he retained h\ 
this section in favour of sub-contractors whose liens are derived under 
persons to whom such moneys so required to he retained are respective!) 
payable: Six*. 12 (.'!).

All payments up to eighty per cent., or eighty-five per cent, where the 
c ontract price or actual value exceeds tMii.lHH), of such price or value made 
in good faith hy an owner to a contractor, or by a contractor to a sub 
contractor, or hy one subcontractor to another sub-contractor In-fore notice 
in writing of such lien given hy the person claiming the lien to him. shall 
operate ns a discharge pro fouit» of the lien : see. 12 ( 4 I.

I fit Payment of the percentage required to In* retained under sub 
sections 1 and 2 of sec. 12 may In* validly made so as to discharge all 
liens or charges in respect thereof after the expiration of the period of 
thirty days mentioned in sub-section 1 unless in the meantime proceedings 
have lieen commenced to enforce any lien or charge against such per 
v -n I age as provided hy sections 2.‘l and 24.

Section 12 is for the protection of sub-contractors. It creates a fund 
«■ut of which persons claiming a lieu under a contract not made direeth 
with the owner may have their lien satisfied.

Ik*fore the year 1882 the percentage to lie retained under the Ontario 
Mechanics' Lien Act was upon “the price to 1m* paid to the contractor." 
ITider the former section it was held that the owner was not required to 
retain a percentage U|miii all payments made to the contractor. It was 
Millicient if such payments did not in the aggregate exceed the specified

Annotation
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Annotation ( ivnlliiunl ) — Mechanics' Liens ( 6 VI—471 —Percentage fund to 
protect sub-contractors.

percentage of the whole contract price, and if the contractor failed to com
plete the contract, or if for any other reason the contract price never Is-- 
came due. there was no fund available to satisfy the liens «if sub-contrac
tors: UotUlanl v. 1'niihtoH (18811. |u A.It. I; Harrington v. Nanntlrrn 
(I887i. 23 r.f*,F. 48. 7 C.L.T. 88; Tru0& v. bixon (1889). 17 O.R. 368; 
Itri/jiin x. Mnnrs l 1862). 22 O.R. 443; Itr Scar anil H'oorfu ( 181)2). 23 O.R. 
474; Wallace on Mechanics' Liens, 2nd ed., 301.

In Itc Cornish (1884), 0 O.R. 2551, it was liehl that where a contractor 
fuih-il to complete his contract ami his surety umlertook to finish the work 
there were two contracts, ami that the percentage was to Is- paid on the 
amount earneil under each. It was also hchl that a mechanics' li«‘ii was 
postponed to the owner’s claim for damages for mm completion; tin- prior 
itv of a wage-earner's lien was not decided: Nee llarrinflton V. Xnnmhrs. 
supra : Mr Hum V. hi linear (181)2). 23 O.R. 313.

It was afterwards held in Itnssrll v. French ( 185)6). 28 O.R. 215. that 
if any owner, contractor or subcontractor under whom a lien may arise 
pays mon- than the specified percentage of the value of the work and mat 
erials «loin* or finished, lie <!«h-s so at his peril. ami a li«>u may lie success 
fully asserted against him. to the extent of the percentage which In* should 
have retained, by any lien ladder who is pn-judiced by the excessive pay

Section 22 of the Ontario Mechanics' Lien Act. limits the time within 
which a lien may be registered to within thirty «lays after the ion
of tin- work or tin* supplying of the materials for xvhieh tin* lien is claimed. 
By retaining the percentage for the saim- period the owner, contractor 
or sub-coniraetor is in a position to know whether any lien will Is* asserted, 
tin* same limit, of time being adopti-d in both instances.

An interlocutor)* application to stay proceedings in an action under the 
Mechanics’ Lien Act (Out.), brought by workmen against Isitli their cm 
ployer ami the properly owner, should not be granted to cnahh- the owner 
to complete the xv««rk on the contractor’s default and so ascertain Un
balance. if any. oxving by the owner under the contract; such a question 
should not Is- determined in Chambers but slumbl Is- «|etermine«l at 111- 
trial. or, if the pleailings properly raise the question of low. it can Is- 
determined upon u motion in Court: Hallanian v. Hvrlin Kobe am! Clolhina 
Co.. 6 D.L.R. 350. 4 O.W.X. 88. 23 O.W.R. 61.

Payment* to the extent ««f the percentage mentioned will not Is- pr< 
terted if Is-fore payment is made, notice in xvriting lias been given by - 
person claiming a lien. The necessity for this provision is obvioii* a 
otherwise the owner More making any payment would always Is- obliged 
to make a search to ascertain if any lien hod been registered: Wallace on 
Mechanics' Liens, 2m! ed.. 363.

Lien claimants for materials wrote to the owner a letter asking bin 
when making a payment to the contractor "on the Linger street building-
to “see that a cheque for at least #460 is made payable t« us on act....
of brick delivered, as our account is considerably over #700. ami we *ha 
Is- obliged to regist«-r a Hen if a payment is not made to-day:" llrhl. M-1 
dltli, .L. dissenting, a sufficient “notice In writing" of their lien: # 
v. Cromwell (llMH)), 32 O.R. 27. affirmed. 27 A.R. 585. On the appeal

05
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Annotation IniHtiunnl) Mechanics’ Liens I 6 VI—471 —Percentage fund to
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this ease, at page 587, Osier. J.A.. thus *efor* to tin- not in» ro<iuiml by 
Hub-noe. ii, <if the former section: "The object of tin- notice is to warn tin- 
owner that h«- cannot safely make payments on account of the contract 
price even within the 80 per vent, margin, Ih-cuiimc of the existence of liens 
of which he was mit otherwise houml to inform himself or to look for. 
The notice does not compel him to pay the lien. It docs not prove the ex
istence of the lien. Its sole purpose is to stay the hand of the paymaster 
until he shall Ik- satisfied—either by the direction of the debtor or of the 
Vourt in case proceedings are taken to realize the lien—that there is a 
lien, and that some amount is real I \ due and owing to the lien-holder.
. . . The notice under see. II, subsec. 2. is purely informal, and was
manifestly intended to Is- so. no form or special particulars of detail 
being prescribed in regard that it might have to be given promptly nr In 
illiterate persons who might, as it were, read and understand the section* 
as they ran.”

The payment of the percentage retained cannot validly be made to am 
person witliin the thirty days mentioned in sub-wee. I. After the expira 
thin of the thirty days payments may lie validly made to lien holders un 
less proceedings have lieen taken under secs. 23 and 24 to enforce a lien 
or charge against the percentage retained. Proceeding* by one lien 
holder would be sullicicnt as such proceedings would In- available for other 
lien holders claiming against the amount retained : Wallace on Mechanic*' 
Liens. 2nd ed.. 364.

In Torrance v. Vratchhfi (I1MH)). 31 O.lî. 546. Street. I.. in referring 
to the lltli and following sections, says (at p. *>4!ii : "The only object of 
the provision requiring the owner to retain the twenty per cent, for thirty 
days ap|H-ars to Is- that indicated by sub sec. 3 of sec. II. viz.. to give per 
sons entitled to liens an opportunity of enforcing them against the fund 
directed to lie retained.”

In a later case it was said that this section recognize* that the charge i- 
,i charge upon money to Ik-coiih- payable to the contractor: and when, by 
reason of the contractor's default, the money never Is-coine* payable, those 
claiming under him ami having this statutory charge upon this fund, if 
and when . have no greater right than lie himself had and their lien
fails: Farrell v. Ilallaiilier (11)11), 23 O.L.R. 130.

It was also held in 1011 that there is no sum "justly owing” or "pay 
able" by the owner to the contractor where the building was never 
completed by the contractor ami where the building contract provided that 
time was of the essence of the contract and stated a specific time for com 
plot ion and fixed a specific sum for every «lay Is-yoml a stated period that 
the owner is denied the full possession of the premises, ami that a material 
man therefore could not enforce li«-n* against the land and had no relief 
under the Act. where the unpaiil balance of the contract price would he 
ab-orlssl by the "per diem” penalty clause, In-Id under the circumstance* 
to Is- really li«|iii«lated damage*: McManus v. UolliHchihl t lull I. *25 O.L.R. 
136.

In Farrell v. Uallaghcr. 23 O.L.IL 130. 2 O.W.X. 63.1. the l>iU*i«uinl 
t'ourt considered ItusHcll v. French, 28 O.R. 215. to In- in point. but was
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constrained, under the authority of Merrier v. Campbell, 14 O.L.R. «39, to 
give its own opinion independently of the decision in Hassell v. French, 
which latter, in the opinion delivered by Middleton, J„ was said not to he 
<»f "conclusive authority.” The Divisional Court proceeded to a considera
tion of other sections of the Act (secs. 4, 10 and 11), and declined to in
terpret sec. 12 as constituting one of the exceptions to the general effect of 
•ec. 11. which enacts that "same as herein otherwise provided” where the 
lien is claimed by any person other than the contractor, the amount which" 
may Is* claimed in respect thereof, shall lx* limited to "the amount owing to 
the contractor or sub-contractor or other person for whom the work or 
service has lieen done or the materials placed or furnished.” The Divisional 
Court expressed its disagreement with the decision in Hassell v. French ns 
regards the assumption in the latter case that the change made in the 
basis upon which the 20 per cent, is to lie computed shews an intention 
on the part of the legislature that an owner is to be liable for the 20 
per cent, where, on the contractor’s default upon an unrenmnerativc con
tract, the owner may have to pay more than the 20 per cent, in addition 
to the unearned portion of the contract price to get the work completed. 
In its opinion, sec. 12 as amended still recognizes that the charge is a 
charge upon money to become "payable” to the contractor (see see. 10); 
and "when, by reason of the contractor’s default, the money never becomes 
payable, those claiming under him and having their statutory charge upon 
the fund if and when payable, have no greater rights than he himself had 
and their lien fails.” 'I his is the doctrine which for a time displaced the 
authority of Hassell v. French, 28 O.ll. 215, which doctrine has been de
clared fallacious by the case of Mice Lricit v. Ilarvey, 9 D.L.R. 114, 27 
O.L.R. «30. re-affirming the Hussell case as having been properly decided.

lu Hire Lada V. Harvey, 9 D.L.R. 114, it was held that the twenty per 
cent, which the Act requires an owner to retain constitutes a fund of which 
the owner is a trustee, and that where a contractor abandons his work the 
materialmen and other lien-holders can resort to this fund. Where, there
fore. under a contract it was provided that eighty per eent. of the value of 
the work done was to lie paid, on progress eertilleates, by the owner to 
the contractor, the owner was held liable to other lienholders to the extent 
of twenty per cent, on such payments, and, if any additional sum liera im
payable by the owner to the contractor, twenty per cent, of such sum 
would Is- available to lienholders. Hussell v. French, 28 O.R. 215, is in 
accord with this decision, and Farrell v. (lallayher, 23 O.L.R. 130, and 
McManus v. Hot hsahlld, 25 O.L.R. 138. are to In- considered as overruled 
in so far as they are inconsistent with the decisions in Hassell v. French, 28 
O.R. 215. and Hire Lewis v. Harrry. 9 D.L.R. 114. also reported sub nom. 
Hire Laris v. Hathbonr. 4 O.W.X. «02. 27 O.L.R. 630.

A writer in the Camilla Law Journal. 49 C.L.J. 200, in discussing the 
case of Hire Lewis V. Ilarrey (or Hire Lewis V. Hathbone, as it lias been 
incorrectly calh-d in some reports In-cause of the inclusion of another 
lienholder of the latter name in the proceedings), says that the view of the 
Court of Appeal is somewhat similar to the case of a first mortgagee 
making further advances, after lie has notice of a subsequent mortgage
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Annotation
Such advances cannot 1m- tacked to his first mortgage to the prejudice of the Mechanics' 
subsequent mortgagor: and it is not unreasonahlv. nor unjust, that sub per.
se<| tient ly accruing equities of an owner shall not prejudice or all’ect the cent age fund 
rights of lienholders whose liens have attached before such equities have

'I he argument founded oil see. 15 i 11. which expressly provides that as 
against liens for trafic*, the owner is to he precluded front applying the 
percentage to the completion of the contract or for any other purpose, or 
to tlm payment of damages for non completion of the contract by the eon 
tractor or subcontractor, or in payment or satisfaction of any claim 
against the contractor as sub-contractor, was duly considered by the Court 
of Appeal, ami, notwithstanding the contention that, tlu-re Wing this ex 
press provision in favour of wage-corners and no such provision in favour 
of other sub-contractors, such other subcontractors are not entitled to 
the same protection in regard to tin* percentage as wage-earners, the Court 
held that they were.

The Court of Appeal regarded this provision as not affecting the other 
provisions of the Act which they held were sufficient to protect the liens of 
other sub-contractors front being intercepted by counterclaims of tin- 
owner against tin* contractor, though not expressly provided for in the 
Act.

The provision in favour of wage-earners, the Court of Appeal regarded 
as directed to eases where there are no progress cert i Ilea tes in which there 
may be nothing payable to the contractor, except the ultimate balance, 
says the Canada l.atc Journal. The article concludes as follows:

“This last suggestion ns to the supposed meaning of sec. 15 (4) does 
not appear to us to have any good foundation. The percentage fund in 
in- way depends on the existence or non-existence of progress certificates; 
it arises automatically as the work and materials are actually done and 
furnished altogether irrespective of progress certificates or payments to 
the contractor thereunder, and for every dollar's worth of work and mat 
erials done and furnished the owner has to lay aside twenty cents of tin- 
price for the iM-nclit of sub-contractors, if any. The true reason for the 
Court’s decision therefore, would seem to In- not that see. 15 (4) is in
tended to apply to some special state of facts in which wage earners are 
intended to lie specially In-m-lited. but that such provision is in fact re 
dundant and that the Act without it would have to In- construed as if it 
contained it.”

On the general question as to what persons have the right of lien under 
the various mechanics' lien laws of the provinces, reference should In- 
made to the Annotation in fi D.L.R. 105, and to Farr V. Croat, 12 D.L.R.
575. 24 W.L.R. 800; Fitzgerald v. W illiawton, 12 D.L.R. OUI. IN ll.t It.
.122; lirotrn V. Allen, 13 D.L.R. 350; Filer* v. Maclean, 13 D.L.R. 510. 25 
XV.LR. 358.
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REX v. ANGELO.

Ilriliah Columbia Supreme ('ourI, Macdonald, CJ.A., Irving, Marlin, 
Oalliher, ami Mcl'hillipa, JJ.A. February 12, 1014.

1. KvIDKWK (6 IV1 i—421)—('HIMINAI. TRIAL—FORMER TESTIMONY—All-
SK NT WITNESS FOR I'ROSKCl TION—DEPOSITION AT PRF.I.I M I N ARY EX

A court of criminal appeal will not interfere with a preliminary 
finding by the trial judge under Cr. Code, see. 000 (amendment of 
I0I.-I). on admitting in evidence the prior deposition of an absent 
witness for the Crown taken on the preliminary enquiry, that such 
witness was absent from Canada, where such finding was based on 
proof that the absent witness was a |sdice oilicer who had obtained a 
short leave of absence and having thereafter failed to report for duty 
had been heard from in the t’nited States under circumstances tend
ing to shew that he had gone there to avoid giving evidence at the 
trial in question; it is not a prerequisite to the admission of the 
prior deposition that there should he alisolute proof of absence from 
Canada, hut only that such facts should Ik* proved from which such 
absence “can he reasonably inferred” ( Cr. Code IMMI, as amended 
1913).

2. Appeal i 8 Xf—721 )—Leave to appeal—Criminal cake—Stated case
NOT TO BE DISPENSED WITH.

On giving leave to appeal under Cr. Code (1000), sec. 1016, follow
ing the refusal of the trial judge to reserve a case, the court of 
criminal appeal should not, even by consent, hear and deal with the 
matter as though a case had been stated on the question on which 
the leave is given; sec. 1010 of the Criminal Code is mandatory in 

directing that a case “shall lie stated."
[If. v. Armairong, 12 Can. Cr. Cas. 544, 15 O.L It. 47, dissented 

from.]
.1. Appeal (8 IV' ('—120)—Contradictions in record or appeal case— 

Judge’s certificate of evidence not shewn on stenographer's

In a conflict lietween what the trial judge certifies in a case stated 
under Cr. Code 1000 sec. 1010, to have been specifically sworn to by 
a witness in answer to his own question, and what is shewn on the 
stenographer's notes of evidence sent up with the stated case under 
Cr. Code. see. 1017. a court of criminal appeal is bound to accept the 
statement of the trial judge, particularly where he certifies that the 
stenographer's notes are defective by reason of the omission of such 
question and answer.

4. Appeal (SIX'I)—125)—Amending or perfecting—Criminal appeal 
—Stated case—Proof of proceedings at trial.

The power of a court of criminal appeal on hearing a case stated 
by the trial judge under Cr. Code (1000), sec. 1015, to refer V» such 
other evidence of what took place at the trial ns it thinks fit is limited 
by Cr. Code see. 1017 to eases in which “only the judge's notes are 
sent ami it considered such notes defective”; there is no such power 
where, in addition to the judge's notes, the notes of the official steno
grapher accompany the stated case. (/*rr Martin. J.A.)

Criminal appeal from Morrison, J.
J. IV. deB. Farris (Leighton with him), for prisoner.
A. I). Taylor, K.C., for Crown.

Macdonald, C.J.A., concurred with Galliiier, J.A.
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Irving, J.A.:—This is a east* stated by Morrison, J.. under 
sec. 1014, for our opinion as to the admission in evidence at 
the trial, under see. 99!) of a deposition made by Constable 
Ilannay at the preliminary hearing.

The learned Judge refused to state a ease, and an appeal was 
taken from his refusal. On reading the stenographer's notes 
we thought that a ease ought to he stated, and later, tie* learned 
Judge has put before us the following:

Submitted by the Honourable Mr. Justice Morrison fur tin* opinion of 
the Court of Appeal for the Province of Hritish Columbia, 
pursuant to the request of the accused, doe Angelo, arising out of -the 
trial of the said Joe Angelo on charges of riotous damage to property, riot 
and unlawful assembly, against him at the sittings of the Special Assizes 
held at New Westminster, British Columbia, on the 7th clay of January, 
191 »

Did I err in allowing the depositions of (leorge Ilannay, as taken at 
the preliminary hearing and set out at pp. 120 and 142 inclusive, of the 
appeal I took, to In* admitted as evidence at the trial, on the evidence of 
David Stephenson, which was substantially as follows: —

That the said George* Ilannay. one of the constables on his stall" at 
Nanaimo, had failed to re|s>rt for duty, lie left on leave about the 4th 
of December, since which time lie bad not seen him. lb* heard from him 
later at Vancouver and again from Seattle, V.R..V lie had failed to re
port, and he said he had absconded.

hi my opinion, the last paragraph contains tin* evidence by 
which we should be guided *n determining the question sub-

What follows in the stated case I think is more in the nature 
of an explanation. The learned Judge, in my opinion, acted 
rightly in putting before us what the stenographer has taken 
down, and also in setting forth his own hasty notes, because, had 
In* not put before us the stenographer’s notes there might have 
been an application for further evidence under sub-see 2 [C'r. 
( 'ode sec. 1017].

Rut, whether lie did what was unnecessary or not. in a con
flict between what the Judge certifies to and what the steno- 
grahvr produces, we are " 1 to accept the statement of the
Judge.

For myself, I see no difficulty in reaching the conclusion 
that the evidence noted in the following words : “Ilannay, 4 
Dec., Van., Seattle, absconded” was given immediately before 
the learned Judge asked prisoner’s counsel to admit that the 
man had absconded.

It was suggested that the learned Judge had introduced 
the word “absconded.” I should think not, because lie says 
lower down, “the chief of police has sworn to it,” and Mr. 
Bird, in effect, said, “that may be, but the chief of police does
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not know ami therefore* cannot swear that he is absent from 
Canada.”

The word may not have been used by the witness, but the 
idea was conveyed to the Judge by whatever word was used- 
whet Imr it was fled, bolted, skipped or disappeared.

Now. with tin* evidence certified to by the Judge before us. 
let us consider whether it was rightly admitted under sec. 999 
of the Code. In weighing evidence of this kind—or any kind 
—the Judge (or jury) is permitted to bring to bear his experi
ence and knowledge of the words and to take judicial notice of 
many matters.

In the present case he was at liberty, in my opinion, to take 
judicial notice that at the time of the commission of the offence 
charged there had been at Extension and in its vicinity a great 
many riots, and that the foundation of the rioting was the feel
ing between strikers and non-strikers, and lie was also entitled 
to take notice that the case against Angelo was one of the many 
cases arising out of that strike which would he dealt with at the 
special assize over which he was presiding. He knew from the 
evidence of the chief of police that Ilannay had been a con
stable at Extension and it would therefore he likely that lie 
would he called as a witness in more than one of these cases. A 
Judge may also he sensible to the fact that feeling for and 
against persons charged with rioting in these circumstances 
would rim high, and that persons appearing as witnesses in 
these cases might he made to sutler for g so done, and a 
Judge may take notice of the fact that some people are larking 
in moral courage and are averse to committing themselves one 
way or the other. With these matters present to his mind can 
it he .said that he was wrong in reaching the conclusion that a 
constable who was required as a witness at the assizes, and who 
from his having been examined as a witness at the preliminary 
examination, must have known that lie would he required, had 
some four weeks before the opening of the assizes, left his posi
tion without explanation, nay, even pretending when lie left 
that lie would return, for it must he remembered that the con
stable had not left the service, he had merely obtained leave of 
absence, and then g got away from his post, he had failed 
to report for duty ; in short, had absconded. The word means 
to remove oneself for the sake of not lieing discovered by those 
with whom we are acquainted. But it is argued though Ilannay 
may have absconded, it does not necessarily follow that it is any 
evidence that lie was absent from Canada. Perhaps not, hut 
the lTnited States, or somewhere where the King’s writ does 
not run, would he the most likely place to which he would go. 
and when the Judge hears that the chief of police had heard 
front him in Vancouver, British Columbia, and then later from

5
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Seattle, Washington, nil within tin... or four works from the
trial, tin* conclusion that In* hail gone to the United States seems 
to me fully justifiable.

The language of tin* statute shews that it cannot be expected 
that absence from Canada will be proved as a positive fact. In 
most eases in almost every case—it must be a matter of in
ference, determined by the probabilities of the ease, and in every 
case common sense and shrewdness must be brought to heat 
upon the facts elicited.

In Richard Kraus it- Co. v. Asthy, |1!)11| A.C. (174. it 
678, the Lord Chancellor pointed out that Courts, like in 
dividuals, habitually act upon a balance of probabilities.

It is not possible for a Court of Appeal to say what degree 
of proof will support an application of the kind that the learned 
trial Judge had to consider. It is undesirable that any attempt 
by the Court of Appeal should be made: each case must he d - 
cided upon its own facts, and if the more probable conclusion is. 
in the opinion of the trial Judge, that the man is absent from 
Canada, and there is anything pointing to it, then this Court 
ought not to reverse the finding of fact.

In the present day too much importance cannot be attached to 
the principles referred to by Abbott, C.J., in 1820, that, in the 
administration of justice, nice and subtle distinctions arc 
avoided in our Courts ius much as possible on account id' the <I.■ 
lay. confusion and uncertainty to which such distinctions natu; 
ally lead.

I would answer the question in the negative.

B. C.

s.c.

MM4
Rex

Martin, J.A. :—When this case first came before us on the Martin, j.a. 
2nd instant on the motion for leave to appeal under sec. 101"». 
because the Court below had refused to reserve certain ques 
tions, we gave leave to appeal on the first question submitted.
Hut, following the rule we have laid down, we refused to ac
cede to the request of both counsel to thereupon hear and deal 
with the matter upon the agreement of counsel and the evid
ence before us just as though that ease which see. 1016 specially 
declares “shall be stated” had been stated by the only tri
bunal which could state it, viz., the Court before which the ques
tion arose. In the stating of a ease this Court cannot substitute 
itself, and should not allow counsel to substitute themselves, for 
the tribunal nominated by the statute to discharge that duty.
In this respect we have again thought it not expedient to fol
low the course adopted in Ontario in R. v. Armstrong (1907), 1.1 
O.L.R. 47, 12 Can. Cr. Cas. 544, and if 1 may In- permitted to 
say so, the desirability, indeed mressity, of always requiring 
these questions to be formally stated, thereby avoiding the likeli 
hood of error, has once more been shewn, because as the matter

a—la D.I..R.
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now comes before us on the stated ease it is clear that if we had 
dealt with it as requested on the motion a grave miscarriage of 
justice would have resulted.

It is beyond question that we are hound by the facts as they 
are certified to us by the Court below, and cannot go beyond 
them (save as provided by sub-sirs. 2 and 3 of see. 1017, as 
hereinafter noted) even though the result is that they may 
“state you out of Court.” as it is put in Kraus v. Ilnnhiffwafi 
(1HSH). .">2 .1.1*. 134. which is an example of a case re-stated. It 
cannot, indeed, be otherwise, because we are prohibited from 
weighing evidence1 since only questions of law are appealable 
under see. 1ill4. consequently we must have sent up to us. as 
was said in In tin Counth Council of ('art!itjan (1890), f>4 J.P. 
792, not “abstract questions,” but “specific facts which have 
actually arisen and the decision come to on those facts,” before 
we can entertain the matter.

In stating the present question, the learned Judge has stated 
the facts, and has sent us. as authorized by sec. ini7. a copy of 
the material evidence as taken ’own by the official stenographer 
ami also a copy of his own notes, and in so doing lie informs us 
that certain specified portions of the stenographer’s notes are in
correct and omit material, indeed vital parts of the evidence 
on tin- application lie-fore him, which In* supplements, from his 
own recollection and notes, including one crucial question put 
by the Judge himself to the witness and the answer thereto 
(respecting the presence of the absconding police constable in 
Seattle. I’.S.A.), which the stenographer entirely omitted.

In such circumstances our duty is clear, and it is that we 
must accept the facts so certified to us. We have no power to 
refer, in these circumstances, to any “other evidence of what 
took place at the trial” under sub-see. 2 of sec. 1017, because 
that power is given to this Court, “if only the Judge’s notes 
are sent, and it considers such notes defective”; here the steno
grapher’s notes are also sent. There is no ground for sending 
the case back to lie amended or re-stated under sub-sec. 3. The 
obligation and responsibility for stating the facts correctly to 
this Court are upon the learned Judge below. We cannot, save 
under sub-sec. 2. review his finding of fact on what occurred be
fore him.

Turning then to see. 999. On its unusual wording it is ob
vious that it does not require positive proof of the existence of 
all the conditions precedent to the admission of the evidence. 
There are two classes of such conditions mentioned in the sec
tion. The first relates to (a) the death. (b) illness, or (c) ab
sence from Canada, of the person specified, and to satisfy the 
existence c.r any of these three conditions all that is required is 
the proof ot such facts that said existence “can be reasonably



I

16 D.L.R Hex v. Angelo.

inferred.” But tin- section goes on to reipiire positive proof of 
the existence of tile second eliiss. viz., “if it is proved (»/• that 
such evidence was given or such deposition was taken in the 
presence of the accused ;M and i />) that he had lull opportunity 
to cross-examine; “then, if the evidence or deposition purports 
to lie signed by the Judge or justice ... it shall he read as 
evidence in the prosecution, etc. This clearly shews the dis
tinction between the two classes of proof. All that is necessary 
to lie shewn to us is that on the facts before us it “ran lie reason
ably inferred” that condition <• ) existed, and the tribunal to 
draw that inference is not this Court hut the Court la-low. In 
this ease, all that we can do is to see if there are such facts as 
would reasonably entitle the Judge below to draw the inference 
he has drawn, to the same extent and in the same manner as 
would entitle a jury to reach a reasonable finding on facts of 
more or less cogency before them. We cannot weigh the evid
ence, hut only consider tile matter so as to he able to say whether 
or not there were facts before him from which the inference he 
has drawn may lie said to lie reasonable. That is what I under
stand the Supreme Court of the North-West Territories to hold 
iu Tin (Jim n v. Cors y tin 10(10), 5 Can. Cr. Cas I7”i. at 4S I. 
when it says that the Court appealed to
might to answer whether the evhleiin- was siiltieient to justify the .linlge 
in timling as lie «lid. ami not merely to say that it was a matter in hi* 
discretion ami that having exercised that discretion as lie did the Court 
would not interfere.

Marlin .1 A

The word “justify” is used, I take it. in tin strict legal 
sense that a verdict of a jury is “justified” when a Court of 
Appeal refuses to set it aside because it could not In- said that 
reasonable men could not reasonably reach the same conclusion 
on the evidence, though it might appear unsatisfactory to other 
minds.

Proceeding then to apply this principle to the facts before 
us. I have no hesitation in saying that the action of the learned 
Judge in drawing the inference he did is fully justified iu law. 
and I shall only add that the word “abscond” has different 
legal meanings, and, according to the context, may imply that 
tin- absconder has fled the country to foreign parts, or, >.y.% in 
the ease of certain sections of the English Bankruptcy Acts, 
that he has
departed from his dwelling-house for the purpose of delaying his credi
tors and escaping payment of his debts

without leaving England, in which country lie was in fact 
rightly held to have been arrested as an absconder, in lb y. v. 
Tin Judye of the Northallerton County Court (1808), 47 W.R.
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(i xi.i.hier, J.A. : The questions for us to decide here are:—
Oelllhw, J.A. 1. Wiih there evidence adduced nt the trial from which the Judge could 

reasonably infer that a certain witness—Hannay—who had given testi
mony at the preliminary hearing, was absent from Canada so as to permit 
of Ids depositions living read as evidence in the prosecution under tlie 
provisions of sec. 000 «if the Criminal Code?

2. If such depositions were wrongly ailmittctl. was some substantial 
wrong or miscarriage thereby occasioned under sec. WHO «J the Criminal 
( Oll«‘?

Dealing with the first question, 1 am of opinion that the re
ceiving or rejecting of the depositions is not a matter merely 
in the discretion of the trial Judge.

It is. therefore, open to this Court on review to consider and 
divide whether tin* evidence adduced was in law sufficient *o 
permit of the depositions being read as provided by see. 999 
above referred to; or. to put it in another way, was there legal 
evidence from which the Judge might reasonably infer that the 
witness Hannay was absent from Canada.

The evidence is that of Mr. Stephenson, chief of police, as 
it. is before us transcribed by the stenographer with the addi
tion thereto of the trial Judge’s notes containing matter which 
does not appear in the stenographer’s transcript of tin* evid
ence.

This. 1 think, is provided for by sec. 1017 of the Code, and 
that we are to look at both the evidence as transcribed and the 
Judge*e notes.

Taken together, then, the evidence is in substance this: 
Hannay, who was a constable under Stephenson, was last seen 
bv him on December 4. 1913, when he went away on leave. 
Stephenson heard from him later at Vancouver and also ;it 
Seattle, which latter city is in the State of Washington, without 
Canada, that he has failed to report, and that lie has ab
sconded.

As to the use of the word “absconded” by the witness, there 
is a conflict between the Judge’s notes and the transcript, or at 
least there appears to me to lie such, but assuming tin* word *o 
have been used by the witness 1 do not think from reading the 
evidence as a whole we can take it that it means more than that 
he had left the country, so that the implication that he was out 
of the country for the country’s good and therefore not likely to 
have returned should not attach.

Then, taking the statement that he (Stephenson) heard from
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Hammy at Seattle, that may he open to two const met ions, 
either that he heard direct, as hy letter, or from some third 
party. If the latter, that would not he evidence as it is hear
say: if the former, no evidence is given that there was a letter 
at all, or that it was dated from or postmarked at Seattle, cv*n 
if such evidence would he sufficient upon which to found « 
reasonable inference that lie was still absent from Canada, con
sidering the lapse of time ami the proximity of Seattle to 
British Columbia.

Further, there is not a tittle of evidence to shew that any 
efforts whatsoever have been put forth to discover his where
abouts.

The Crown’s case then rests upon the fact that lie left 
Canada, was heard from in Seattle some time prior to the trial, 
that lie was a constable on leave and should have reported for 
duty, and that lie had not done so.

I have dealt with the first two, and it seems to me they are 
not sufficient.

Does the fact that lie was a constable on leave, and has not 
reported for duty, so strengthen the case as to justify the 
learned trial Judge in admitting the depositions?

I must confess that, in the atwcnce of authority I should 
have entertained some doubt, but we have been referred to a 
decision of the Supreme Court of the North-West Territories 
m banc, reported in f> Can. Cr. Cas. 47.') (Tin Queen v. For
sythe) where, under circumstances very similar, the Court un
animously held that the trial Judge was justified in admitting 
tin- depositions.

This authority is, of course, not binding on us, but besides 
entertaining a high regard for tin* opinion of the members of 
that Court, I think it is desirable (compatible with tin* interests 
of justice) that decisions in criminal matters >' I be as 
uniform as possible throughout Canada.

I would therefore answer the first question in the negative.
It becomes unnecessary to deal with the other phase of tin* 

case.

B. C.
S.C.
IflH

It EX
V.

Anc.ELO.

McPiiili.ii*h, J.A.z—The accused was tried and found guilty McI%iiiim. j.a 
at the special assize at New Westminster in January, 1014, of 
riotous destruction ami riotous damage to property, riot and 
unlawful assembly.

The Crown introduced the evidence of one George Mammy, 
a provincial constable, at the trial, as given at tin* preliminary 
inquiry before the committing magistrate.

The question as submitted by the learned trial Judge, follow
ing the order of this Court after appeal had, to state a case, 
reads as follows:—

5
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Did 1 err in allowing the depoeitions of George Hammy. ns taken at 
the preliminary hearing, and net out at pp. 120 to 142 of the appeal Iwtok. 
to Ini admitted an evidence at the trial, on the evidence of David Stephen 
son, which was substantially an follows:—

That the said George Han nay. one of the constables on his stall" at 
Nanaimo, had failed to report for duty, lie left on leave altout the 4tli of 
Deeemhei. since which time he had not seen him. lie heard from him 
later at Vancouver and again from Seattle. V.8.A. lie had failed to re 
port, and he said lie had absconded.

The transcript from (pies. <> on page 2 down to line III is unintelligihle 
to me. There was cross-tiring hy counsel and remonstrance by me. It 
would In- quite inijNissihle for even the most expert stenographer to have 
caught the significance of the dialogue.

As to the observations of Mr. Bird in line 21, my clear recollection is 
that what, he urged upon me was that there was no evidence that llannay 
is ninr out of Canada. I. however, held that that evidence was sullieieiil 
upon which to base a reasonable inference that he was still ont of Canada. 
The rest of the subjoined transcript strikes me ns not containing all that 
tiNik place; for ex the last page. Is-ginning at line II where there
is a clear omission.

My own recollection of the fact that Chief Constable Stephenson stated 
that lie had heard of llannay in Seattle is Iwirne out by my notes made at 
the time, which read:—

“llannay. 4th Dovemlwr. Vancouver, Seattle, absconded." and the 
word "Seattle” in margin underlined, lie mentioned Seattle in reply to a 
question put by me after counsel had subsided.

In my opinion, where the accuracy of the evidence adduce*! 
at the trial, or its completeness is questioned, this Court must 
place the greatest reliance upon the ease ns stated hy the trial 
Judge, and his notes of the evidence.

Here we have tin* evidence as transcribed hy the steno
grapher questioned hy the learned trial Judge, hut we have 
in precise terms from the learned trial Judge the evidence which 
is material to warrant the introduction of the evidence of Han 
nay.

That evidence is, that llannay had failed to report for duty, 
having left in December, 1913, and had not been seen since, 
that he had been heard from in Vancouver, later in Seattle in 
the State of Washington, one of the I’nited States of America, 
and that lie had absconded.

Section 99!) of the Criminal Code sets forth what is to I 
proved to admit of the depositions being read as evidence in the 
prosecution, that is, such facts are prove it can he reason
ably inferred therefrom that the person whose evidence was 
taken before the trial in the investigation of the charge is a’> 
sent, from Canada.

The Criminal Code unquestionably commits the détermina 
tion of the matter to the trial Judge and we have here the

5
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li-arned trial .lull»- in tin- stati-.l casi- Nul.mittv.1 to this Court 
using this language:—

I. however. held 1 liât 1 hat evidence wa* millicicnt ti|mn which to base 
a reasonable inference that he was still out of Cumula.

It is to In- noticed that the learned trial Judge in his charg** 
to the jury made this reference to tin- evidence of Ilannay :

Now where is Ilannay? 11 in evidence was read here Iwcatiae he was out 
of the jurisdiction of the Court, lie cannot lie got, otherwise that vvid 
men could not have lieen read.

B. C.

11114

Rex

Mcl’liillip*. J.A

Now, what whs the course taken by the counsel for the ac
cused ?

The learned trial Judge states this:—
As to the observation* of Mr. Bird in line 21. ni.v clear reei.lleetimi is 

that what he urged upon me was that there was no evidence that llanmix 
is noir out of Canada.

At line 21. |>. 262, of the stated vase, we have the following 
statement as being made by Mr. Bird (counsel for tlu- accused i. 
when David Stephenson, the chief constable, is being examined 
as to Ilannay * whereabouts: “Mr. Ilirtl: The chief of police 
does not know that he is out of Canada."

In a previous statement from Mr. Bird, at p. 262. we find him 
saying, “Of course I do not admit that Mr. Ilannay has ab
sconded.”

This is followed by this observation from the h-ariml trial 
Judge :—

You arc nut admitting anything. The chief <>f pidicv has sworn to it.

The evidence of Ilannay was then read, until the Court and 
the foreman of the jury intervened with the statement that th • 
evidence as to the houses having been hit rued had been heard 
over and over again.

Then we have Mr. Bird interposing ami saying, at p. 26J:
My learned fric.nl must put in all the evidence with relation to this 

man—evidence for the accused as well as evidence against the aceiised.

The Crown counsel in answer said : “ I was trying to."
Then, apparently, further discussion between the Court an I 

counsel takes place, and finally we have this:
Mr. Hint:—I a<k my learned friend to put in <|iic*tiom) IIU to |38.
The Covet:—We want to hear the prisoner's connection with the--

Mr. Taylor:—All right (read* i|iie*tioti* I 111 In l.'tfl).

Il is fair to assume that in the opinion of counsel, the ipies- 
tions and answers asked to lie read were not prejudicial, lint 
favourable to the accused.

However, no doubt, the tpiestion we have to decide is. who-
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ther tin- depositions were properly ml mit ted; ns counsel for the 
Crown frankly that Ilannay’s testimony may have

need the verdict of the jury, and if wrongly admitted 
would offend against the principle well defined in Tin King v. 
Allen, suh imm. Allen v. Tin King (1611), 18 Can. Cr. Cas. 1, 
44 ('an. 8.C.R. 331.

The learned trial Judge having heard the evidence as given 
at the trial as to the whereabouts of Ilannay, decided that the 
evidence adduced entitled him to reasonably infer that llannav 
was absent from Canada.

In llalslmry*s Laws of England, vol. 0, at p. 366, footnote 
(a), we have this stated:—

The question wnether the evidence in willivient to prove the condition* 
precedent to the admission of the depositions i* one for the détermina 
tion of the presiding Judge: It. v. Ntcplii nmm I lSd2), Le. & Cn. 105.

1 am not of the opinion that anything unfair was done at 
the trial, and I must say that even with the objection made to 
Ilannay’s evidence, nothing was suggested that would indicate 
that any prejudice was apprehended from the introduction of 
tin1 evidence; in fact, as I have pointed out, certain portions 
of the evidence, counsel for the accused desired should he read 
in evidence, and this is not a case of new evidence being intro
duced unknown to the accused.

With regard to the evidence as to Ilannay being absent 
from Canada, my opinion is that the learned trial Judge had 
ample evidence upon which to draw the inference that he was 
absent, from Ca

The chief constable, under whom Ilannay was, swore in posi
tive terms that Ilannay had absconded. This coming from Han 
nay’s superior officer, and one who must know the seriousness 
of such a statement, in itself is most convincing proof along with 
the other testimony given, that Ilannay was out of the juris
diction, and absent from Canada.

The word “ " is dealt with in Wharton’s Law Lexi
con (1902), 10th ed., and we find this language :—

Abscond—to lly the country in order to escape (1) arrest for crime.

This . indicates the gravity and meaning attach
able to the use of the word, and whilst reference is made to the 
evidence as given, indicating Ilannay’s absence from Canada, 
I, of course, do so with all reservation, and not intending, as it 
would he wrong to do so, to suggest that Ilannay has in any 
way contravened the criminal law ; still it was a matter of evid
ence before the learned trial Judge, potent in its meaning, and 
from which a strong inference ~ he drawn that Ilannay. a 
provincial constable, not having reported for duty, and when

5
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last hoard from—in tin* United States—was at tin* time of tin- 
trial absent from Canada.

Tin If item v. Fors if tin, 5 Can. (>. Cas. 475, would sn-m to 
1m* an authority strongly in support of tin* decision arrived at by 
tin* learned trial Judge.

Tin* learned trial Judge having proceeded upon tin* evid
ence adduced before him. and having drawn the inference that 
it could be reasonably inferred that Ilannay was absent from 
Canada, what right of review resides in this Court .'

No doubt, if there was a total absence of evidence—or mani
festly not sufficient evidence—then this Court could and would 
interfere, where of opinion that there had been a miscarriage 
of justice. But is the ease before us one of such a character ' 
In my opinion it is not, and, in my opinion, the learned trial 
Judge drew the necessary and obvious inference dcducible 
from the evidence adduced before him ;:t tin* trial, that being, 
that Ilannay was a lisent from Canada.

B. C.

S. (’.
1914
Hkx

Mcl’hiilipx. J V

It therefore follows that, in my opinion, the question as 
submitted should lie answered in the negative.

Ctini'it tioii afjimi' tl.

EATON v. CREIGHTON B. C.

liritisli i'nliihiliin Nti/hi inr Court, Minjihii. ./. .hi 111111111 lit. l'.H4. S. (’.

1. Tanks ($111 It—II»)— Noth 1: ok amhkknmkxt—Omission Effect on 11M4
SALK.

I'iiiIit tin* Assessment Art. It.S.IM . is«»7. eli. 17». ns nmended In
the It.t . Taxation Art. HU I. eli. 222. not ....... it her actual or construe*
live a* therein provided is an essential element of a valid assessment, 
and where tin* letters “N.H." were omitted on tin* assessment roll in 
respect of a person whom the assessor must have known to lie non
resident, there is not the equivalent of service bv reason of see. til and 
no valid assessment if notice were not in fact given.

2. Tanks (Sill F—14»)—Statt tory confirmation—Validait.no irrkgv
LA It ASHKSNMKXT.

A tax deed issued on a sale under an assessment void by reason of 
the omission of the essential element of notice thereof, is not validated 
bv the curative provisions of Statutes H.C. limit b oh. 5.1. see. 151.
R.S.n.C. lull. eh. 222, sec. 255.

[Itiesbcch v. Creighton, 12 D.L.R. 363, followed.]

Action to set aside a tax deed. statement
Judgment was given for the plaintiff.
C. M. Woodworth, for plaintiff.
C. J. White, for defendant.

Murphy, J. :—In this action I find under see. 30 of the Murphy, j. 
Assessment Act, R.S.B.C. 1897, eh. 179, which, with a few
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B. C. amendments was in force at the time the tax sale took place,
s. c.
1914

that various matters are to he done by the assessor, and. amongst 
other things, after diligent inquiry, he has to insert the letters

Eaton
“N.R.” in a column of the tax roll if the party is a non-resident. 
Almost any inquiry would have brought to the notice of the tax

Creighton assessor the fact that the plaintiff in this action was a non-resi
Murphy. J. dent. In fact, the tax assessor must have known it. because 

the notices that he sent out were being continuously returned 
to his office.

Then, by see. (it) of that Act, it is the duty of the assessor 
before completing his roll to send out notices to residents and 
to non-residents, if he knows their addresses. Itv see. (il of the 
same Act insertion in the roll of the letters “N.R.” to
service of the party who is a non-resident. As that was not 
done in this case there was no service, either actual or construc
tive, on Eaton, of the assessment.

In my opinion notice is an essential element of the assess
ment and there is no valid assessment if such notice, either 
actual or constructive, as these statutes provide for. is not given. 
That being so, I am ' 1 to follow liicsbrch v. Creighton. 12
D.L.R. 363, as to the conti that another section of the Act
cures any defect. It was there held by my brother that
that section did not cure a defect in the assessment. I think 
the giving of notice, either actual or constructive, is essential 
and therefore 1 give judgment for the plaintiff.

Judgment for plaintiff.

ALTA. JACKSON v. CANADIAN PACIFIC R CO

S.C.
1914

Alberta Supreme Court. Seoll, •/. February lit. 1014.

1. Master and servant ( 8 11 11:1—141 )—Servant’s ahhimitiox ok
risks—Elevators.

The risks of emploi ment assumed l»y an operator of an elevator in 
a large ollice bnililir.g cannot lie construed to comprise rinks caused 
l*v the employer’s failure in) to provide for the u-e of such operator 
an elevator in proper working order, and ( h ) to enclose the elevator 
shaft at the différent doors of the building.

[Smith v. linker, [1801] A.C. .125 at 355; and Williams v. Ilirmimj 
ham Meta! Co.. |IH00| 2 Q.H. 33* at 345. referred to.J

2. NEGLIGENCE ( 1 11 A—7* ) —C’ONTRIIII’TORY NEGLIGENCE—SVDDKN EMERG
ENCY FROM SI VEICVEXI.NO NEGLIGENCE OF EMPLOYER.

Where the operator of an elevator in an office building in ascending 
with passenger* and suddenly finds himself unable with the motor 
mechanism at hand to control or stop the elevator, the emergency will 
relieve him from lieing charged with contributory negligence in respect 
of the course taken by him to meet the emergency by calling down to 
the person in charge of the electric switches awaiting bis signal and 
for overlooking the immediate danger to himself in projecting bi- 
head over the side of the elevator in so doing, where a person of or

4
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(Hilary prudence might I..... xpeeted to take a similar ri»k in an effort ALTA.
to avert the contemplated danger to the passengers and himself. -----

[For other elevator a evident eases, see flitchin v. Zf.C. Siif/u, /,'« C.
finitty <*(>., 12 D.LIi. 552; and Charles v. Xorfon-Uriffiihs Cu 15 IUI4
Dl.it. 177.1

Action in negligence liy the widow of a deceased elevator <w uuw 
operator for damages for his death hy accident while in the cm- 
ployment of the defendant company operating its elevator.

Judgment was given for the plaintiff. statement
Airi. Stuart, K.C., for plaintiff.
Frank Ford. K.C., for defendant company.

Scott. J. :—The plaintiff is the widow of Joseph Jackson, 8cot, J* 
deceased, who, while in the employment of defendant company 
and operating an elevator in its office building in Kdmonton. re
ceived injuries which caused his death.

The plaintiff' charges that the elevator was defectively con
structed, improperly adjusted, insufficiently protected, and 
otherwise out of order, that defendant company was thereby 
guilty of negligence and that the death of deceased resulted 
from such negligence. She claims #5,000 damages.

The defendant company, besides denying negligence on ils 
part, and that, if there was such negligence, it was the cause of 
the injury, charges that it was caused hy the negligence of the 
deceased, that there was contributory negligence on his part and 
that the injuries were due to one of the ordinary risks of his 
employment voluntarily undertaken by him.

The plaintiff in her evidence admitted that she was not the 
personal representative of deceased, and counsel for defendant 
company thereupon contended that she was not entitled to re 
cover, and I so held. He, however, stated that lie would he satis
fied if plaintiff’s counsel would undertake that she would obtain 
letters of administration to the estate of the deceased. That 
undertaking having been given, the trial was proceeded with.
The plaintiff has since obtained such letters of administration.

The deceased was employed by defendant company to work 
the elevator and had been in charge of it and working it for 
eight days up to the time of the accident. The company which 
installed it placed one of its men with the deceased for the first 
two days in order to instruct him in its working and manage
ment.

The building contained six storeys, and the elevator was de
signed to serve all of them. The four lower storeys were com
pleted and occupied. The other two were incomplete, but tin 
elevator was used occasionally for the carriage of materials 
therefor and the workmen therein. At the time of the accident
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tin* elevator shaft at the lower four storeys was completely en
closed by iron grille work which would prevent any person in 
the elevator cage from projecting any portion of his body more 
than a slight distance beyond the cage. At the two upper 
storeys it was not so enclosed or protected in any way, and 
there a person in tin* cage might project himself beyond it to 
such extent that when the cage was ascending he would eome in 
contact with the floors above.

At the time of the accident the deceased, having a number of 
passengers with him in the cage, started it upwards from the 
ground floor. It moved upwards about a foot and then stopped, 
lie tried to start it again by moving certain levers in tin* cage, 
but, having failed to do so, he left it and went down to the base
ment, where a means for starting it had apparently been pro
vided. That was by pressing in certain switches and keeping 
them pressed in until such time as a person in the cage should 
move certain levers therein and thereby start the elevator. The 
effect of the mechanism, however, was such that, while the 
switches in the basement continued to be pressed in, tin* person 
operating the elevator from the cage could start it but lie could 
not stop it. While in the basement deceased saw a painter 
working there, whom he instructed to keep the switches pressed 
in until he (deceased) returned to the cage, put it in motion, and 
shouted to him to remove tin* switches. Upon returning to the 
cage deceased started it moving upwards and then shouted down 
tin* shaft to the painter, but the latter failed to hear him. As 
the cage moved upwards he continued shouting, and after it 
passed the fourth floor he put out his head beyond the « age, with 
his face downwards, and still continued to shout. While in this 
position his head came in contact with the fifth floor, thus caus
ing his death. Tin* cage continued rising until it reached th«* 
top of the building, where it stopped, a mechanism having been 
there provided for automatically cutting off the power at that 
point. It is shewn that this mechanism did not always work, 
but it is not shewn what the consequences would be in case it 
failed to work.

Th«* evidence is conclusive that, so long as tin* electric current 
was supplied for working the machinery, the elevator, if in 
proper working order, could be worked without danger by a 
person within the eage. There is no evidence that there was 
any failure that day to supply the current. The fact that only 
a few minutes elapsed from the time it stopped working until it 
started again leads to the conclusion that the supply of current 
had not failed and that the stoppage was due to some other 
cause.

I find that there was negligence on the part of defendant
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company, 1st, in not providing for the use of decea*ed an eleva 
tor in proper working order, and 2nd, in not eneloaiiig the 
elevator shaft at the fifth and sixth storeys.

The deceased knew, or ought to have known, the danger he 
would incur by putting his head beyond the cage at the fifth 
and sixth floors, and, had the elevator been in proper working 
onler, it is probable that he would not have incurred that risk, 
but the fact that the elevator continued to ascend and that he 
could not stop it, created an emergency which, it is only rea
sonable to presume, lie had never contt It was one
which necessitated prompt and decisive action on his part and 
i< could hardly be expected that, under those circumstance*, he 
would exercise that care ami discret ion which, under ordinary 
circumstances, he might be bound to exercise. It might reason
ably have occurred to him that, unless the cage were stopped 
before he reached the top of the building, he or his passengers 
or the property of defendant company in his charge would be 
in serious danger, and in the hurry and confusion he probably 
overlooked the immediate danger to himself in taking the course 
he did. A person of ordinary intelligence might easily make a 
mistake under the circumstances. 1 therefore hold that the 
deceased was not guilty of contributory negligence.

In Smith v. Baker, [18!)1] A.C\ 825. Lord Watson, referring 
to the effect of the maxim ralenti mm fit injuria says, at p. 
355:—

ALTA.

S.C.
11U4

IV* Co.

In its application to question* 1s t ween the employer ami the employed 
the maxim, as now used, generally imports that the workman had either 
expressly or by implication agreed to take upon himself the risk* attendant 
upon the particular work lie was engaged to perform and from which he 
has suffered injury. The question which has most frequently to lie con 
sidered is not whether he voluntarily and rashly exposed himself to injury, 
hut whether he agreed that, if injury should befall him. the risk was to he 
his and not his master's. When, as is commonly the case, his acceptance 
of the risk is left to implication, the workman cannot reasonably he held 
to have undertaken it unless he knew of its existence and appreciated or 
hail the means of appreciating its danger. Rut, assuming that lie did so.
1 am unable to accede to the suggestion that the mere fact of his eon 
tinning at his work with such knowledge and appreciation will, in every 
case, necessarily imply his acceptance. Whether it will have that effect or 
not depends, in my opinion, to a considerable extent upon the nature of the 
risk and the workman's connection with it. ns well as upon other con 
sidérations which must vary according to the circumstances of each case.

Similar views are expressed by Router, L.J.. in his judgment 
in Williams v. Birmingham etc. Metal Co., [1890] 2 Q.H. 338 at 
345, in whieh will be found a concise statement of the law re
specting the liability of cm rs for injurie* sustained by
their workmen.

0645
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ALTA. It appears from the evidence that at the time deceased was
engaged by the agent of defendant company to work the eleva- 

! tor the latter asked him (deceased), what he knew about eleva-
---- tors, to which he replied that lie had some experience in the

Jackson ()[(j country. It s that the only experience he had was
Canadian the daily use of one installed in the factory there in which he 

Pacific was employed and that he never worked one himself. I do not
]{_Co. attach any importance to this statement of the deceased as it did
srott. j. not convey the meaning that he had any experience in working

an elevator.
I hold, upon the evidence, that the deceased did not accept 

the* risks of his employment which were caused by the negli
ge-nee of which I have found the defendant company guilty.

The deceased was about 53 years of age at the time of his 
death, and was in reasonably good health, lie was then receiv
ing $60 per month from the defendant company. It is also 
shewn that the expectation of life for a healthy male of 54 
years would he 17.82 years, and that the present value of an 
annuity yielding $60 per month for that period would be 
$8,301.60. Damages to that amount would Ik? excessive. There 
should, at least, be deducted the living expenses of deceased 
during the period referred to, and it should not be assumed 
that lie would have been in receipt of the wages at the same rate 
during the whole of that period.

I give judgment for the plaintiff for $4,000. and 1 apportion 
the amount between the plaintiff and the children of the de
ceased as follows : $2,200 to the plaintiff and $600 to each of 
the three children.

The plaintiff will have her costs of the action.

Judgnunt for plaintiff.

POMERLEAU v. THOMPSON
ALTA. Alberta Supreme Court. Itrrk, •/. February 25. 11114.

g P 1. M Mil AN ICS’ UK.NS ( * V—30)—To WIIAT I'ROPKBTY ATTACHES—MONF.T 
OWING TO CONTRACTOR.

The effect of secs. 37 t" 40 of tin* Mechanics’ Lien Aet, Alta. Statute* 
ltMMi. eh. 21. is to constitute the moneys owing to a contractor for 
getting out timlier ami logs, a specific fund, on which the workmen 
and labourers have a lien for wages, with an équitable as well a* 
statutory legal remedy in regard thereto.

[Itoyal Hunk of Canada v. The King. i> D.L.R. 337. (1011) À.C. 2X3. 
applied : Wilson V. Church I |87il). 4M L.J. t'h. (MO ; \ at tonal Bolirian 
Yuriyation Co. \. Wilson (IMHO), 5 A.C. I7ti. specially referred t<> 
and see Annotation on Mechanics’ Liens, Id D.L.R. 121. utile. \

2. Mechanics’ liens (f VIII—09)— Personal jidgmknt against con
TRACTOR—LaIIOI RKRs' LIEN—LOGGING OPERATIONS.

An employee of the contractor for getting out logs who has ob
tained personal judgment against the contractor doee not thereby

^3D
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forfeit hi* equitnhle right to 1m* paid out of tin* fund which by the 
Mechanics’ Lien Act (Alta.) 11)00, eh. ‘21. nee*. 37 and 38. is created 
for the protection of the workmen and labourers engaged in the work, 
and such right may lie enforced in garnishment proceedings against 
the money due by the owner of the logs to the contractor by declar
ing the lien of the workmen to have priority over the claim of other 
execution creditors.

3. Garnishment ( § 11 F—55)—Attaching crlihtor claiming mi n on
ft’NT»—1‘RIORITIKH.

The fact that the party claiming a lien on a fund paid into court 
by the garnishees in garnishee process «as the execution creditor at 
whose instance and suit the garnishment process was served will not 
deprive him from claiming priority over other creditors in respect of 
his statutory lien on the fund when the rights of all claimants and 
creditors come to Is* adjudicated upon.

ALTA.

S.C.
1914

POMRRLKAV

Thompson.

Application to settle the rights to a sum of money paid into statement 
Court hv the garnishees.

II. P. Paul, for plaintif!*.
II. II. Milner, for other execution creditors.
•S'. K. Bolton, for Bank of Montreal.

Beck, J. :—This is an application to settle the rights to a Bert. .1. 
sum of money paid into Court by the garnishees, as between 
the plaintiff, other execution creditors of the defendant, and an 
assignee of the garnishees. The questions involved in the appli
cation before me depend upon the interpretation to he given to 
sees. 117 (of which schedule “C” is a part). .‘18. :$!), and 40 of the 
Mechanics’ Lien Act (eh. 21 of 1006).

A firm of Bell & Mel Mice were persons 
making nr entering into a contract, engagement nr agreement with another 
person (the defendant Thompson) for the purpose of furnishing, supplying 
or obtaining timlN*r or logs, by which it was requisite or necessary to 
engage or employ workmen or lalsHirers in the obtaining, supplying and 
furnishing such logs or timber as aforesaid.

The plaintiff and a number of others who assigned their 
claims to him were
workmen or labourers employed or engaged on or under such contract, en 
giigement or agreement.

The plaintiff obtained judgment on behalf of himself and 
his assignors against Thompson for some $2.300 odd, as being 
the amount of wages or pay due and owing to them as workmen or 
lalsnirers employed or engaged on or under such contract, engagement or 
agreement

A garnishee summons was issued in this action against Bell &
McPhee, who ultimately paid into Court approximately that 
amount.

It is indicated and undisputed that the only moneys owing 
by Bell & McPhee to Thompson were moneys earned by Thomp
son under his contract with them for getting out timber and
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ALTA. logs. The moneys then paid into Court by Hell & McPhee must
s. c.
11*14

be deemed to be the moneys which, had Hell & McPhee con
formed to the provisions of sec. 87, they ought to have paid to 
the plaintiff and his assignors in payment of the wages owing

PoMKHLEAl

Thompson.
to them by Thompson, resulting, necessarily, in the discharge 
pro tanto of their direct liability to Thompson.

That sec. (87) placed upon them an obligation 
before making any payment for or on behalf of or under hiicIi n hi tract, 
engagement or agreement, of any sum of money or by kind (to) require 
such person to whom payment is to Ik- (Thompson) to produce and
furnish a pay-roll or sheet of the wages and amount due and owing ami 
of the payment thereof (which pay-roll or sheet may he in the form of 
schedule V annexed to this Act) nr. if not paid, the amount of wages 
or pay due and owing to all the workmen or labourers employed or en 
gaged on or under such contract, engagement nr agreement at the time 
when the said logs or timber is delivered or taken in charge fur or by or 
on behalf of the person so making siieh payment and receiving the timber 
or logs;

and the next sec. (88) proceeds to say that “any person" (in 
this case, Hell & McPhee)
making any payment under siieh con tract, engagement or agreement 
without requiring the production of the pay-roll or sheet as mentioned in 
sec. 37 of this Act shall lie liable at the suit of any workman or lalsHirer 
so engaged under said contract, engagement or agreement fur the amount 
of pay so due and owing to said workman or lalwmrcr under said contract, 
engagement or agreement.

Then see. 39 says: “the personM (Hdl & McPhee)
to whom such pay-roll or sheet is given shall retain for the use of the 
labourers or workmen whose names are set out in such pay-roll or sheet 
the sums set opposite their respective names which have not been paid 
and the receipts of such labourer* or workmen shall he suflicient discharge 
therefor.

Besides the remedy expressly given by the statute, namely, 
n right of action against the head contractor, 1 am of opinion 
that there exists an < remedy. 1 think the effect of these
statutory provisions was to constitute the moneys owing by Hell 
& McPhee to Thompson in respect of the contract for the getting 
out of timber and logs, a fund—a specific fund to which the 
workmen and laltourers have a right to look for payment of 
their wages earned by work in furtherance of the contract. 1 
use the word “fund” in the sense of the following definitions: 
64Fund,M “a stock or sum of money, especially one set apart for 
a particular purpose,” Murray's New English Dictionary IV. 
Fund, sh. 4a; and “a collection or an appropriation of money." 
Bouvier*s Law Diet. V. Fund. It is used in the sense in which 
1 use it, when a “fund in Court” is spoken of.

If I am correct in this view, that these moneys were or he-

0
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came lit any time 11 fund in this senne, then they are, I feel quite 
sure, a fund upon which the workmen and labourers have a lien 
for their wages. There arc instructive observations on “ équit
able Liens” in Pomeroy's Kquit. Juris., 3rd ed„ pars. 165 ct set/., 
and 1211 et sc</.

For the enforcement of such a lien the appropriate equit
able remedies by way of injunction, receiver, accounts, and 
enquiries and distribution are, according to the circumstances, 
applicable.

The broad principle, upon which I am placing my decision 
in this matter is expressed and exemplified in tin* recent case of 
Ifoyal Hank of Canada v. Tin l\iny, !l D.L.H. 337, [1613] A.C. 
283, 82 L.J.P.C. 33, and by the eases therein referred to.

It is « well-established principle of the English eomtimn law that when 
money lias l**on received by one person which in justice and eipiitx Mungs 
to another, under circumstances which render the receipt of it a receipt liv 
the defendant to the use of the plaintiff, tin* latter may recover as for 
money had and received to his use. The principle extends to cases where 
the money has been paid for consideration which has failed. It applies, 
as was pointed out by Lord Justice llrett in Wilson v. Church i|S7!h. |H 
L.J. ('ll. 000, U ('h.I). I. when money has been paid to borrowers in coil 
sidération of the undertaking of a scheme to be carried into effect su Imp 
ipiently to the payment and which has licconic alsirtive. The lender has 
in this case a right to claim the return of the money in the hands of the 
Ino rowers as Is-ing held to his use. II ilson v. Church, which was allirmcd 
in the House of lairds under the name of V< tional lloliriun \ a dilution Co. 
v. Wilson (1HH0>, 0 App. ('ns. 17*». is an excellent illustration of the prin
ciple. A loan had been raised to make a foreign railway, on a prospectus 
which set out a concession by the foreign Government in virtue of which 
the bondholders were to have the benefit of certain customs duties. The 
foreign Government, finding that the railway had not been made, revoked 
the concession. The trust's**, to whom the money had Ikhmi paid to be ex
pended on tin* gradual construction of the railway, contended that it was 
not apparent that they could not with certain variations substantially 
carry out the scheme. It was held that, while the Government had a right 
to revoke the concession which could n d be «Iiiestioiieil. the effect of its so 
doing was to vary materially the prospects and terms of security of the 
Ih mil holders, and that the 'piestion whether the scheme had Im’coiiic so 
abortive that the consideration for the advances had failed must Is* de 
termined, not merely by a survey of physical or linancial considerations, 
but by reference to the conditions originally stipulated for. The bond 
holders were declared to Ik* entitled to recover their money.

1 find flu» moneys paid in by Hv.ll & Me I Mice as garnishees 
to be a fund upon which the plaintiff had a lien for the amount 
of his judgment. As it is less in amount than the judgment, I 
will order the whole sum to be paid to the plaintiff.

It was contended against the plaintiff that lie had waived 
his claim to a lien by reason of bis suing Thompson only, in an 
action of debt or by recovering judgment therein or by the

10- HI II.I..R.
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ALTA. garnishee proceedings. 1 see no principle on which 1 might so to
8. C.
I1»I4

hold.
In the case of an onliimry inocIwmicH’ lien tin* lien-claimant

VoMERLBAi:

Thompson

may undoubtedly bring his action claiming both a personal 
judgment as against his employer and a lien as against the 
owner of the property. Why may lie not do so in separate ac
tions? The amount realizable by way of lien might he insulïi- 
cient to pay his claim. A judgment against his ci er might
he nugatory unless very speedily obtained. The employer is 
liable to have judgment against him for the whole indebtedness. 
His ultimate liability may eventually he reduced or extinguished 
by realization of the amount by force of the lien. The same 
principle should operate in the present ease.

The Hank of Montreal claim the fund in «piealion under an 
assignment from Hdl & Mcl'hec made on February, 1!Md. Their 
solicitor appeared upon the return of the summons, although 
tin1 bank had not been served, the plaintiff having no notice of 
the bank’s claim. 1 understand that inasmuch as it has other 
security for the indebtedness owing them, tin- bank is not dis
posed to press its claim on this application. If it decides to do 
so, some further empiiries and directions will be necessary, as, in 
my opinion, the plaintiff would have a right to a marshalling of 
securities.

The order which 1 have stated 1 will make will not issue 
for ten days, nor without leave from me pending the ascertain
ment of the position the bank propose to take.

Order mroriliiiijly.

YUKON. REX v. KOLEMBER.

)'iilon Tarit orial I’oiirl, Work, •/.. /»ro Inn. Fcbriiiiiii 7. MM 1.

1014
1. I ni K1 s 1 * II A U—I77I—1‘KIMIX.U, JVBlSIlKTmN—Vi kox territory

It.X.W. MoI'NTKI» Poi.uk.
The extended jurisdiction given l»y sir. 777 »*f the Cr. 1 'ode (nniend 

nient nf MOW), In city mid town mugi-drutes doe* not apply to gh ■■ 
jurisdiction in the Yukon Territory to an ollievr of the It.N.W 
Monnteil Police. iilthoiigli |MW*emdng nil Hie |H»wern of two justices hy 
virtue of the Yukon Act. K.N.C. MMHl. eh. 0.1.

| It. v. Mrxamler, Ml D.L.It. ,‘tSô. 21 Cnn. Cr. Cas. 478, followed. |

2. IIaiikah eoKces Hit'- lint—Orukr fob kvbtiikb mftfxtiox —.Inns

While mi order for further detention may In* jiiHtilied under Cr 
Code see. 1120 on n ha bins vih/mh appt i«*a t ion n Mowed Is'cnnse of n 
technical error wliieli rendered tlie conviction hint, it should md hr 
iiiade where the otlieial who piir|>ortcd to iiinke the commitment «a- 
not of the class of magistrates to wliom extended jurisdiction had 
lieeu given in rea|n*et of hiicIi offence* iim that on which the convict ion 
was ini|iro|M>rly made.

| It. \. Hlurhir, 7 Can. Cr. Can. 27S; It. v. ItrccknirMge, 7 Can. < > 
('flu, ltd; It. V. Ih inn r. S Call. Cr. Cum. HUS, followed. |

Statement Haiik.xs corpus motion in respect of a conviction on sum 
mary trial for theft of iJCiO.

1
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The prisoner was discharged.
,/. /'. Smith, for Crown.
('. IV. ('. Tabor, for defendant.

IIi.ack (tlrixiK pro timporr ) : On January 26, VU I, at 
Dawson, in tin* Yukon Territory. Sam Kolemhei, tin* defendant, 
was charged hvforv Major .1. I). Moodiv,
a vuiiiiniH-tioitiNl oflleer «if tin- Itoyiil Ninth Went Mountvil I'ulii-e, having, 
pn**i-*>iiig ami exercising all lliv power* of tw«i jn -i!«•«•* of the pence within 
ihv Yukon Tvrritory.

for that lit* <liil on or aliout .1 an nary 2-"i. 1911, at Klomlikv vitv, 
in tin* Yukon Tvrritory. stval from tin- person of onv Klin 
XYliitv, tin- sum of »}t’»(l in moin-y. tlivrvhy committing tln-l't. von 
trary to tin- provisions of tin- Criminal Code.

Tin- avviisvil vonsviitnl to In- tried summarily hvforv Major 
Mtsaliv and plvadvd not guilty. Tin* trial was provvvdvd with 
undvr sw. 777. Dart 16 of tin- Codv wliivli provi.h-s for summary 
trial of indictnhlv offences, and tin- accused was vonvivtvd and 
•.i-utviiwd to flint* months' imprisoninviit.

Tin- warrant of vommitnu-nt nitdvr which tin- dvfvinlant is 
detained in custody sets forth that tin- conviction was had h«- 
fore Major Moodic as a conimissioin-d oflh-cr of tin- Royal North 
West Mounted Police having tin- jurisdiction a hove stated.

Application is made on In-half of said Kolcmhcr for a writ 
of habeas corpus to have tin- Imdy of said Kolcmhcr hvforv a 
•lodge in Chambers with a view to quashing tin- conviction on 
tin- ground that Major Moodiv had not tin- jurisdiction to try 
tin- ease.

My sec. 105 of the Yukon Act, eh. 63, K.S.C. 1906, it is pro
vided that certain persons including
«•wry viimmimtioiu-tl oflti-i-r of tin- Royal North Went Moimteil Police «ha 11. 
• ■r officio, have. |mi**«-** ami exercise all the power* of a ju*ti«-«- of the pence 
'•r of two justice* of the peace- innli-r any law* or ordinances, civil or eritn 
imil. in force in the Territory.

My see. 89 of tin- said Act authority is given to tin- Governor 
in-vounvil to appoint police magistrates for Dawson and White 
horse in the Territory, who shall reside at those places respw 
lively and shall ordinarily exercise tlu-ir functions there, hut 
win» shall have jurisdiction respectively in such portions of 
the Territory as are defined in their commissions.

Section 777 of the Criminal Code provides that if any per 
smi is charged in the Province of Ontario hvforv a police tnagis 
Mate or before a stipendiary magistrate in any county or dis 
triet in that province with having committed an oll'cnce such 
-is is charged in this ease, such person may. with Ills own con 
s- nt. he tried before such magistrate and power is given to such 
magistrate to sentence, and by suh-sec. (2) the provisions of 
th«- section are made to apply to certain magistrates in the

14
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Province of Quebec and to police and stipendiary magistrates in 
cities and towns having a population of not less than 2,500, and 
in the Yukon Territory to Judges of the Territorial Court and 
police magistrates in said Territory.

It is argued on behalf of the Crown that sec. 771, suh-aec. 
(li) of the (>. Code, which for the purposes of said Part 16 
gives the definition of “magistrate” in the Yukon Territory as 
any Judge of the Territorial Court, any two jiwticea Hitting together, <ind 
any functionary or tribunal having the power* of two justice*, 
gives jurisdiction to a commissioned officer of the Royal North 
West Mounted Police in this case. Counsel for Kolemher, 
takes the ground that, by sec. 777, under which the trial was 
had, jurisdiction is given in the Yukon Territory only to Judges 
of the Territorial Court ami police magistrates. In Iiex v. 
Alcraiuhr, 21 Can. Cr. Cas. 478, Id D.L.R. 885, a charge of 
theft of an amount in excess of $10 which was tried before the 
police magistrate of Calgary on May 5, 1918—it was held by 
Mr. Justin» Itcck, of the Supreme Court of Alberta, that the 
extended jurisdiction given by Criminal Code, sec. 777, sub- 
sec. 2), to “police and stipendiary magistrates of cities and 
incorporated towns” to try with the consent of tin» accused, is 
intended to apply only to a special kind of police or stipendiary 
magistrate whose official capacity is designated in terms con
forming to the statute, and not to magistrates for a whole pro
vince or judicial district with merely consequent jurisdiction 
for a city or incorporated town within the territorial limits.

Major Moodie not being a police magistrate in the Yukon 
Territory had not. in mv view, the power, authority and juris
diction'vested in him by law to try Kolemher, ami the consent 
of the accused could not confer such jurisdiction: Tin Kiiifi 
v. Brcckniridgr, 7 ('an. Cr. Cas. 116. I hold, therefore, that 
the conviction and warrant are bad for want of jurisdiction.

1 am asked, under sec. 1120 of the Code to make an order 
for the further detention of the prisoner. In the ease of Tht 
Kiini v. h'mrst, 15 D.L.R. 214, 22 Can. Cr. Cas. 188. on a simi
lar application, an order for tin- detention of the prisoner was 
made. Then» the magistrate was proceeding under the section 
of the Code giving him jurisdiction but made a technical error 
which rendered bad the conviction. In this case the magistrate 
acted without jurisdiction, and. following the decisions in Tin 
King v. Itn ekmridgr, 7 Can. Cr. Cas. 116: 'Tin King v. Itnnnr, 
8 Can. Cr. Cas. 898; and lies v. Illm In r, 7 Can. Cr. Cas. 278. I 
feel that I must decline to apply the provisions of the section, 
ami I leave the private prosecutor ami the Crown prosecutor to 
take such course as they may see fit to take.

The prisoner will, therefore, be discharged. There will he 
the usual order for protection and no costs.

Pritoner dixrhargi d.
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Statement

procure* any pcruon to commit tIn* offence. If several person* form a 
common intention to prosecute any unlawful purpose and to u«wi*t each 
other therein, each of them is a party to every offence <• nnmitted hy any 
<if them in the prosecution of such common purpose, the commission of 
which offence was or ought to have Iweii known to lie a probable conse
quence of the prosecution of such common purpose.

They went out to burglarize and to hold up. fully armed. What was 
the probable consequence of the prosecution of that design ? 'I lie probable 
consequence of that? ‘K very one who counsels or procures another person 
to lie a party to an offence of which that person is afterwards guilty, is 
a party to that offence (although it may be committed in n way different 
from that in which counsel suggested); everyone who counsels or procures 
another to be a party to an offence is a party to that offence which that 
other commits in consequence of such counselling or procuring, and which 
the person counselling or procuring knew or ought to have known to be 
likely to Is- committed in consequence of such counselling or procuring.

X principal, therefore, max Is* the actual perpetrator of the act* that 
is the one. as I have told you, who with his own hands or through his 
own agent does that net himself, lie may lie the one who, if the act is done, 
does or omits something for the purpose of aiding someone t > do it; lie 
may Is* the one who is present aiding and aliening another in the doing 
of it: or lie may be the one who counsels or procures the doing of it; or 
who does it through the medium of a guilty agent. Now. the actual per 
pet rat or with his own hands means this also; To Is* the actual per- 
pet rat or with hi- own hands the offender may or may not Is- present 
when it is committed. A person may be considered as the principal aiding 
and aliening in the commission of an offence without his presence being 
such a strict, actual, immediate presence as would make him an eye or 
ear witness of what was passing. If a numlier of persons set out together 
or in small parties upon one common design, be it murder or am other 
offence, or for any other purpose of an unlawful nature in itself, and 
each takes the part assigned to him. some to commit the act. others to 
watch at proper distances to prevent a surprise or to favour, if need be. 
the escape of those more immediately engaged, tliex are all. provided the 
act lie committed, present at it. in the eye of the law; for the part taken 
by each man in his particular station tended to give countenance, en 
coiiragement and protection to the whole gang, and to ensure the success 
of their common enterprise.

Wits this a sufficient and proper charge on law of common 
purpose and should I have instructed the jury that they must, 
in order to timl both prisoners guilty, lie satisfied that the pris 
oners were engaged in an unlawful purpose at the time the 
murder was committed, and that in the carrying out of such 
unlawful purpose the prisoners must have known that murder 
might lie committed hy one of them ?

4. Was there any evidence on which the jury could find that 
the persons were engaged in carrying out an unlawful purpose 
so as to make one of them guilty as a - j„ vespect of
a murder actually committed hy the other of them.'

">. Should I have told the jury that any admissions or confes

5363
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sions made by one of tin* accused not in the presence of tin- other 
is only evidence against tile one making such confession or 
admission.

6. The following is part of the evidence of Inspector McRae 
on pages 201 ami 202 of the evidence:

y. Could you conn* over and demonstrate how Oiai would happen.
Tin: Corin':—You might do il there.
Mr. .1 la it la ml: — I thought yesterday, my Lord, max he the jury could 

not see mo well. Do you prefer it over there (addressing the jurx i?
Juror:—Yes.
Mr. MuillnuJ:—Over there, that gun it not loaded, if you could de 

monstre te that.
Juror:—We can see from here.
Mr. Joiiih: The inspector might tell what dilièrent ways it could lie

II Hiicmh:—Yes. Well, if it was on a level, the gun would certain lx 
Itaxv to In> held in that form.

Mr Mnillmul:—Cp almvc the officer? A. Yes.
y. That would In* a tall man would have to do that? A. There, that I 

would have to hold this hand up that way.
y. And this underneath here. A. It i- underneath, yes. if he xvas up 

a hove, of <• mise, it xvoiild he «piile natural.
y. Vm, A. For instance the way I am now.
y. Now, as to the searching, imxx. hoxv alsuit that? \. Well, in search

iug In* would------ 1 have searched a good many t |iriH*eeding to search
counsel ).

l ilt: Cocht:—<>h well, witness, don’t do that.
Mr. MuillnuJ:—This is a demonstration I want to get.
Tm; Cor ht:—It is only guessing. Is-canse lie didn't see. lie might do 

something that xvoiild implicate the accused, you knoxx.
Mr. .MuillnuJ:—All right, my Lord.
Ti.t; Cot HT:—It is only guessing, you ...... and it is really try ing to

slicxv the jury how it was done. Well, you could not do that.
Mr. MaillauJ:—I sis*.

Was my ruling proper on this evidence ’
It. L. Mailliniil, for prisoner.
.4. />. Taylor, K.C., for Crown.

c. A. 
ItU

IU:x

Dvvin.

Statement

MActMiXAi.n, (\J. A. : I would answer the first and second Mnnio«»M.
. ., C.J.A.

questions in the aliirmative.
After setting out a portion of the leu tied Judge's charge, 

the third question submitted is as foil* xxs

Was this a Miilliciciit and proper charge mi the laxv of common purpose 
"id should I have instructed the jury that they must in order to liud 
Mli prisoners guilty Is* natislied that the prisoners were engaged in -in 
unlawful purpose at the time the murder was committed, and that in 
iNe carrying out of such unlawful purpose the prisoners must have known 
that murder might In* committed hy one of them ?

With regard to tin- first part of tin* question : "Was this a
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B. C. sufficient and proper charge on the law of common purpose?”
C. A.
I1H4

my answer is in the affirmative.
1 also answer the balance of the question, or what is really

Kr.x a subordinate question, in the affirmative.
1 answer question 4 in the affirmative.

Davis. Question 5 is as follows :—
Msodonald,

C.J.A.
Should 1 him- told the jury that any adiiii**ioitH or confessions made 

hy one of the accused not in the presence of the other, is only evidence 
against tin- one making such confession or admission?

The facts upon which it is based are not stated, but all the 
evidence is before us. and the argument proceeded on the as
sumption by both counsel that the question was to be answered 
with reference to the evidence, to which they referred. No ob
jection was taken by counsel for the Crown to the form or sub
stance of the question. In these circumstances I think it un
necessary to send the case back to be re-stated by the learned 
•1 udge, though it is regrettable that more care was not taken in 
framing the questions of law.

The prisoner and one ('lark were tried jointly, and both were 
found guilty ax principals. It appears from the evidence that 
Clark had made a statement with respect to the crime at some 
time before the trial. The Crown did not offer it in evidence, 
but in cross-examining Clark, who gave evidence, counsel for the 
( 'rown asked him if he had made a statement. This he admitted, 
but the contents of that statement, in so far as they had any re
lation to the prisoner Davis, were not brought out by Crown 
counsel. On cross-examination of Clark, Mr. Maitland, counsel 
for the prisoner Davis, referred to this statement and cross- 
examined to some extent upon it. In re-c , Clark's
counsel put the statement in after objection from the Crown, but 
without objection by Mr. Maitland. There was nothing in the 
statement which had not already been brought out in the ex
amination and cross-« of Clark in the witness-box.

In these circumstances, it would, in my opinion, not be use
ful to send the case back to have this question re stated. All 
that can he said upon it has already been said by counsel, and 
all the evidence hearing upon it has already been brought to 
the attention of the Court, and from that it appears to me mani
fest that in the circumstances of this case, assuming that the 
.lodge should have cautioned the jury, it was not serious error 
on his part not to have cautioned them that any admission or 
confession made by one of the aecustsl. not in the presence of 
the other, is only evidence against the one making such con
fession or admission. In any case it is manifest that there has 
been no wrong or miscarriage by reason of such warning not 
being given.

5563^3
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Mr. Maitland made a motion to tin- Court to direct the 
learned trial Judge to submit a further question, hut after some 
argument that motion was abandoned.

Irving, J.A.: I would answer tile questions submitted in 
the same way as the learned Chief Justice has done, and I would 
sustain the conviction on the grounds stated by him.

Martin, J.A.:—I answer the questions submitted to this 
Court as follows:—

(J. 1. In the affirmative. It is admitted that on the tirst ap
plication for a separate trial (under sees. 8Ô7-8) tin- learned 
Judge properly exercised his discretion on the material before 
him (so it is unnecessary to consider our right to review that 
discretion, and. moreover, the point is not raised i. and at the 
same time In* remarked to appellant’s counsel, “You are not 
prejudiced at this stage, and if anything develops you max re
new your application.” Hut counsel did not avail himself of this 
leave, though he now suggests, something «lid later occur which 
made it desirable that his client sliouhl have bail a separate 
trial, and lie t«dls us quite frankly that though In- hail tin- mat 
ter in his mind. vet. In- «lid not make tin* application again !>«• 
cause, to use his exact words, “I didn’t wish to prejudice my 
elii-nt’s case with the jury.” We have then this extraordinary 
situation that, after the right to make an application was «!«•- 
liberately ahamloned in the Court below iiecnusc it would have 
been prejudicial to the prisoner’s case to claim it. this Court 
of Appeal is now aske«l to grant a new trial because tin- pri 
soner has ohtainiMl benefit from tin* action of his «•ounsel in elect 
ing to forego a privilege granted him by the learneil trial Judge, 
simply to state the matter shews, when it is clearly un«l«*rstood. 
that it should not he countenanced or favourably «•ntertaineil by 
this Court; tluuv is no case in the hooks in any way resembling 
it. How can it he sail! to In* ‘‘conducive to the «-nils of jus- 
tice i to use the langtiagi' of see. HÔ7 > that the prisoner sliouhl 
have ha«l a separate trial when In* refrained from asking for 
it liecause he would have been prejmlieed bail In- «lone so?

Q. 2. I answer in the affirmative; on the facts the direction 
to tin* jury is unobjectionable.

Q. 3. The same answer.
4. I a ns wit in the affirmative.

f>. Taken as it stands, anil giving that answer to it as pro
pounded literally, which it is our duty to «lo. there can he only 
one, on a charge of this kitnl. viz. : in the affirmative, because 
is it stated in Koscoc’s Criminal Evidence. 1 DUS. 4ti. “it is quite 
si'ttleil, generally, that a confession is only evidence against 
the person making it and cannot he used against others." and
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Martin. J.A.

there can In* no doubt that sulwtential wrong was occaaioned 
(under see. 101!)) to the prisoner by tin* failure of tlu* learned 
Judge to direct the jury on so grave a point of evidence. The 
course to he adopted is so well known that ! shall content my
self hv referring to the eases of If. V. /harm (1830), 4 C. & I*. 
215; If. v. ClcuHs, ib. 221 ; and If. v. Fldrhcr, ib. 250, in the last 
of which Mr. Justice Littledale said, after deciding that the 
whole of a certain letter written by one of the prisoners impli
cating and naming other prisoners should he read to the jury ;

Mut I »hall lake care tu make Mich olmervatioim to thv jury «■ will 
prevent its haxing any injurioiiH elt'cvt against the other pris.nieras and I 
shall tell the jury that they ought not to pay the slightest attention to 
this letter exeept so far as it goes to affect the person who wrote it.

It is difficult to imagine how such an elementary and abstract 
question cattle to he stated at all. in the face of the established 
rule that a Judge should not reserve a point unless he has some 
douht about it. and surely there could he no doubt about this 
question. It was indeed admitted by both counsel before us 
that there was none, and the learned Judge below himself re
cognized and stated the rule, at pp. 152-3 of the appeal book. 
With all due respect. I think lie should have followed the usual 
course, which was. #.</., adopted in Tlu (Jucni v. Litany (18!)!)), 
2 Can. Cr. Cas. 505, at 510. and refused to state such a question, 
and he also should have refused to state it on the ground that 
it is really an irrelevant question : If. v. Walktm < 1!)08), 14 
Can. Cr. Cas. 122. 14 ICC.K. 1 at 8. Hut we were invited to 
consider the matter on the ground that, in view of certain evid
ence that had been given, the learned Judge was justified in re
fraining from giving the said usual and most necessary cau
tion, and which, in answer to counsel's request, he said lie would 
give “at the proper juncture’* to the jury A.It. 152).

It is apparent that the question, as submitted to us. is not 
a real, hut a fictitious, irrelevant, and futile one. the answering 
of which can lead to nothing except to obscure the true and. to 
the condemned man. vital question which should have been re
served. I am strongly of the opinion, which I expressed at the 
hearing (indeed, on further consideration, still more so), that 
in such circumstances we should follow the course which has 
been before adopted by this Court of Criminal Appeal i when 
constituted as the old full Court) in cases of much less gravity, 
and take advantage of the remedy provided by sec. 1W7. sub 
see. 3. and send the case hack to the learned Judge below to have 
this question re stated so as to raise the real point involved. As 
it is before us now the learned Judge has not pointed out tie 
evidence or facts on which lie relies to justify his action (though 
lie has done so with the evidence connected with the other ques 
tions). and it is clearly not a proper course to adopt simply to
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sein I up to UH mi abstract question accompanied by an appeal B. C.
lunik of J53 pages tliroilir11 which we uniat grope our wav in an 
endeavour to timl Hoinetliing to justify that, which, on the fme 
of it. is unjustifiable. And it is not sullicicnt. in my opinion, 
with all due respect lor other view*, to any that if counsel agree 1{I x 
that the evidence or faeta is or are ao and so. then we can deter iixxi-. 
mine tin* matter upon their consent, In-cause that auhstitutes 
the voluntary net of eounael for the duty of the Judin*, ami pro- M ' 
bahly the Judge would not he prepared to neeept eounael'a 
statement aa to what influenced him. My former expericiiee of 
many years as a trial Judge has taught me tha* it would In- most 
unsafe to do so. It is. in short, due to the eonvivtcd man. to 
tin* Judge Mow, and to this Court, in the discharge of its grave 
duty, to sec that there is no element of une. rlainl\ in these 
case* affecting the life and liberty of tie subject, and to safe 
guard this, the Court below should now as heretofore certify 
to this Court the evidence and facts upon which it gave th
rilling or took the course complained of. This very ease is an 
example of the danger of pursuing any other course, because I 
understood from counsel, and I remained under that erroneous 
impression till yesterday, that the statement in question which 
is one exculpating Clark and incriminating Davis) was gix.u 
in full on p. 27(i of the appeal book, whereas I timl the fact to 
In- (from pp. 2li1-2, 27.VI» of the appeal hook>. the said state 
ment is only something which “was at the end of Clark's con 
fession." I'm this dm-umciit, i.#., the confession, is not la-fer. 
us. not being either in the appeal book nor sent up as an exhibit, 
though it was given to the jury by the Judge at the trial ip 
>4!)). saying to them. “You will take the exhibits, you have full 
access to them, and endeavour to come to a determined conclu 
sion.” We have no means of knowing what that eonfes-iou 
contained; we have only the general observation of Clark that 
in it lie was trying to tell his story of tin* killing of the constable, 
but we can see from p. 261. that it must have contained some 
thing, apparently, of the first importance to the appellant, be 
cause Clark refers to the statement in it “where lie says that In- 
held the guns in front of him." In short wc have just sufti 
«■ieiit indication of its contents to shew how iin-essary it is that 
it should In- before us. Again, we were informed by compel, 
that Clark, in the witness-box. on cross-examination h\ tin* up 
pedant's counsel covered all In- said in the statement or con 
f usion, but the most superficial examination of Clark's • \i«l 
• nee shews he did nothing of the kind even as regards the limit 
portion that is la-fore us. which I call the statement. his evid- 
nce on that point being a short general remark on p. 2i!2, that 

he
" <i Irving to «lute clrerly Iv-tx the thing wmm. ami « lia t Mm vi- <li.| tin 
■lvwiting,
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B. C. mid on |>. 263. a brief reference to the allegation that
V. A
1014

Uavle got the lie*t of me after the lirst day of the trial by lying.
So far as the preceding confession is concerned, no attempt was

Hex to cross-examine on it excepting the said unintelligible 
reference to the “guns,” and the equally unintelligible refer
ence to something apparently written on the back of it (p. 261 )
which only emphasizes the uncertainty of the matter.

I refer to these two points only to shew the necessity for 
caution herein, and of requiring a re statement of the question, 
and the ascertainment and certification by the Judge below of 
the evidence and facts connected with and explanatory of the 
course he adopted, and until that is done pursuant to the long- 
established practice, I feel that the only course open to me in 
the best interests of justice is to decline to answer this ques
tion. How can we tell whether or not it was proper for the 
trial Judge to refrain from giving a caution respecting a writ
ten confession when that confession is not even before us? How 
can we form any estimate of the weight any document placed 
unreservedly in the hands of the jury may have upon them 
when we do not even know one half of what it contains? The 
mere fact that the author of the confession was cross-examined 
on a small portion of that one half is not of itself, in my op
inion. sufficient to enable us to express a sound opinion as to the 
propriety of the course adopted by tin* learned Judge. Before 
doing so. we must have all the facts before us. not only those 
upon which lie acted, but also those upon which the jury may 
have done so.

The course which this Court has taken on prior occasions 
of sending a case back to be re-stated is that which has been 
adopted by other Courts. 1 refer to Tin Qumi v. ( tills ( 1N94 ). 
31 C.L.J. 33. where the Court of Criminal Appeal in Ontario, of 
its own motion, unanimously refused to hear a case which had
1.... insufficiently stated by a County Court Judge, saying :

We mu not agree to proceed on thi* nine. H must 1m* remitted to the 
Judge to lie re Minted. The Judge must find the facts «ml specify the ques 
tion of law mm to which he is in doubt mid reserves for our judgment.

And in It. v. fohm ( 1903), 6 Can. Or. Cas. 3S6 at 393, Mr. 
Justice Towusheml, w ief Justice Macdonald con
curred, said:—

1 may ndd in ("inclusion that it i* not competent for the Judge below 
to submit such a question as the last, whether there is any legal evidence 
to sustain the conviction—and send up the whole evidence for iih to re 
view, lie may state the effect of evidence given to sustain a certain 
charge or give the material part of it, and reserve a question ns to its 
sufficiency in point of law to convict, but it certainly was never conteni 
plated that lie could send up tin* whole body of the evidence, and ask if 
that evidence is sufficient to convict.

03
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See also to the same effect the unanimous judgment of the 
Court of King’s Bench of Quebec in The Kin y v. Fortier 11003». 
7 Can. Cr. Cas 417 at 425, wherein the Court refused to hear a 
question “asked in an abstract way without any statement of 
facts to which it can apply the law,” and for that reason quashed 
the case that had been reserved.

Even in civil matters, the Supreme Court of Canada has re 
fused to hear a ease improperly stated. Thus, in the ease of 
The Can. Pac. /»’//. v. City of Ottawa, reported in the last num 
her of the Supreme Court reports, just received, l'art '1. 48 Can 
S.C.R. 257, it is stated that

The Court, of it* own motion, took objection to the form of the aub 
mi union of the case by the Boiirri of ltail way ( oniniiaeionere of ( 'amnia

1 he majority of the Court in of the opinion that we cannot hear the 
appeal, at the present time at least, as the board has not submitted any 
question which, in the opinion of the board, is a question of law.

Furthermore, and apart from this appeal, it is high time, 
in my opinion, that this Court should take steps to see that these 
reserved cases are properly stated; the number of them 
is increasing rapidly, and the neglect to do so casts 
a heavy and unwarrantable burden upon the time of 
this Court which is already fully occupied. The last 
example occurs in a ease in which judgment was de 
livered in this Court a few days ago the 16th instant), /■' \. 
Winslnj (in which 1 did not sit), wherein two of my learned 
brothers refer to the insufficiency of the ease, and one of them 
to the additional task thereby cast upon them “of examining 
the Criminal Code to see if the indictment is good under any 
other section.’’

In the case at bar, as I have already said, it is impossible, in 
my opinion, to do justice without a re statement.

It was, however, suggested to us that we could and should 
disregard the question submitted and deal with tin whole mat
ter under see. 1019, on the theory that, in any event, no “sub
stantial wrong or miscarriage was thereby occasioned at the 
trial,” and this was to be accomplished either by answering the 
abstract question in the affirmative, and then disregarding or 
explaining it away as having no effect on the assumed facts, or 
by refusing to answer it, and, after reading and consult ring 
the whole case, reach the conclusion that what was done could 
he upheld by said sec. 1019. I first observe that this is. in my 
opinion, apart from all other matters, something we ought not 
to be called upon to do. If questions are submitted which are 
not real or material ones, they should be eliminated from the 
record, because it must be remembered that these capital eases 
have not only under sec. 106:1 to be reported by the trial Judge

B C.

C. A
1914

Kr.x

Martin, J.A.
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B. C. to the Secretary of State for tin* information of 11is Excellency
C. A. 
11114

the Govern or-General, so that the pleasure of the Crown as to 
execution may he signified (which would not. generally speak

lU:x
ing, be done finally i? an appeal), hut under see. 1022
upon an application to the Crown for mercy, on behalf of any

Davis. person convicted of an indictable offence, which application
Martin. J.A.

may be made at any time, the Minister of Justice Inis the un
usual power of ordering a new trial, and it is highly des 
that, in the exercise of so delicate and onerous a duty, the Mini
ster, as well as His Excellency-in-council, and likewise the Sup
reme Court of Canada, should an appeal be taken from us. should 
have the record before him freed from all uncertainties and com
plications, so that the matter may be facilitated as much as pos
sible. It seems to me that it is highly undesirable to, in effect, 
compel a Court of appeal or the Minister, or His Excellency-in
council, to begin at the end of the matter and take up so heavy 
a burden when it could often be avoided by having a clear un
derstanding of the real question from the beginning. If the 
Court will consent to answer one abstract and futile and irre
levant question (out of. say, four submitted) in favour of the 
prisoner, and then avoid the consequences by reading the whole 
record in the effort to apply sec. 1019. what is to prevent the 
whole series of said four questions being submitted in the ab
stract and treated in the same manner? Where is the line to 
be drawn ! If the most important of the six questions reserved 
in this case is to be treated in this manner, why not all ? The 
result of this would mean that this Court would, with the as
sista nee of counsel, be wholly disregarding the sham questions 
submitted and framing its own questions for itself to answer, 
which actually is what we are asked to do in the present case, 
in defiance of the statute which directs that the questions re
served shall be stated by the Court below : sees. 1014. 1016, 
sub-sec. 6. This, in effect, renders nugatory the provisions of 
the statute.

1 am strongly of the opinion that sec. 1019 is only to be in
voked after all other real questions have been stated and an
swered, and that we are not at liberty to resort to it before 
that has been done—to do otherwise is to invert and upset the 
whole order of long established procedure on appeal founded on 
the best and most practical reasons. There is also final and 
weighty reasons for not invoking see. 1019, unless unavoidable, 
and it is that there is no more difficult duty for a Judge to per
form than to give due effect to it. because, as has been observed, 
it compels the Court to answer a question of fact and sub
stitutes it for the jury in that respect. It directs the Court not 
to set aside a conviction in specified circumstances unless in its 
opinion
Homo substantial wrong or miscarriage was thereby occasioned on the trial.

44
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Till recently, I liavv, erroneously no doubt. but at least in 
good company, understood this language to mean that unless 
the Court could affirmatively reach the conclusion that “some 
substantial wrong or miscarriage” had actually been occasioned, 
the conviction should stand. Hut a very different and far wider 
meaning has been attached to those words by the Supreme 
Court of Canada in Allen v. The Kina ( 1911), 44 Can. K.C.R. 
•Til, 18 Can. Cr. Cas. 1. an appeal from this Court ( which my 
brother Mel'hillips is considering at length in a judgment 
which I have had the benefit of perusing) wherein it was laid 
down that, if the circumstances are such that it is impossible 
to say that the minds of the jury may not have been prejudici
ally affected by the evidence complained of, then a substantial 
wrong has been occasioned. This result is accomplished if what 
has been improperly done “may influence them the jury) ad
versely to the accused upon a material issue”; see the judgment 
of the Chief Justice, p. .141. and passim i with which Mr. Jus
tice Duff agreed), and Mr. Justice Anglin, at pp. Jfil-J.

This interpretation is. of course, binding on us, and it is 
our duty to give effect to it. Hut it will be at once perceived 
that it is of far wider scope and consequences than the narrower 
one that this Court and other Courts had applied. It now will 
become our duty, if that stage of the matter should he reached, 
to hold that if what was done herein mu/// have influenced the 
jury adversely, then there must be a new trial.

I confess that this is a duty I shrink from discharging, in a 
capital case particularly, unless it is unavoidable. Who can say. 
in many cases, with any reasonable degree of certainty what 
act or omission complained of may not have adversely affected 
the mind of the jury? Take the case at bar for example. Who 
can sav what the effect would be upon the mind of only one man 
out of twelve, deliberating upon the guilt ôr innocence of the 
appellant, if a confession and statement charging him with the 
murder were produced, unaccompanied by any caution from 
the Court as to its restricted application, signed by Ills accom
plice, and garnished by all the artful and theatrical expressions 
which appear in the statement before us, with the added solem
nity of their being made by one who was about to commit suicide, 
and therefore would be likely to tell the truth as having no in
terest to wrongfully accuse another when upon the point of 
death. And would the force and sting of that dread accusa
tion be wholly taken away if another juror were to recall the 
fact that the accuser bad been cross-examined on a small por
tion thereof ? I am thankful to say that at present, at least, 
this matter has not reached the stage where I deem it to be 
my duty to answer this question, and I do not think a Judge

B. C.

C. A.
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Rkx
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should hi* asked to an* er cue so grave and anxious, iu a capital 
case, especially, unless no other course is open to him.

There remains question 6. This I answer in the affirmative. 
Whatever might be otherwise said on this point, in my opinion, 
counsel did not , press his contention, and, in effect, agreed 
with the learned Judge that the suggested “demonstration” 
would not he of real assistance to his case.

The result is that, in my opinion, we should, for the reasons 
already stated, give effect to sec. 1017, srh-see. 8, and send this 
case hack to the Court by which it. was stated, for the purpose 
of having the fourth question re-stated, before we to
answer it in ignorance of the full facts.

Galmiikr, J.A.t—I agree with the conclusions of the learned 
Chief Justice. I also agree that the learned trial Judge should 
have warned the jury that the statement could only he evidence 
as against the party making it. Hut there is a step further— 
though it is true the case is not sufficiently stated to this Court— 
the Court perused all the evidence that could have been set out 
by the Judge, and the same was brought to tin* attention of this 
Court hv counsel when the case was heard before us. and. not- 

the fact that there was an error in not giving 
that direction to the jury, we have to consider section 1019. That 
entitles us to examine the evidence. That was done, and hav
ing done so it becomes necessary for us to decide whether there 
was any substantial wrong or miscarriage of justice as affecting 
the accused under that section. In the light of the evidence at 
the trial—and the admission of the accused given under oath 
in his own defence- 1 can see no possible grounds for saying 
that what was omitted to be done < p<l a miscarriage of
justice, and for these reasons (although 1 am in accord with 
what my learned brother Martin has said with regard to these 
cases being properly and sufficiently stated by the Judges in the 
Court below) there would be nothing to he gained by sending 
the ease back as the result to the accused would, in the end, be 
the same.

McI'iiii.i.iph, J.A. (dissenting):—I would answer question 
No. 1 in this way—that as matters were presented to the learned 
trial Judge, perhaps it was a right direction at the outset direct
ing that the accused Clark and Davis should Is* tried jointly, and 
refusing a separate trial to the accused Davis; but when the 
Crown counsel, in his cross-examination of the accused (.’lark, 
brought out that Clark had made out a written statement which 
was sent to the Attorney-General about ten days before the trial, 
then cause existed for a separate trial lor Davis; but I do not 
observe that counsel for the accused Davis renewed his applies-

1
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tion, nevertheless, by reason of the reference to this statement, 
and its being put in evidence later by counsel for the accused 
('lark, and in its nature implicating the accused Davis, and in 
that it was inadmissible evidence against the accused Davis, 
this evidence may have influenced the verdict of the jury as 
against the accused Davis, ami caused the* accused Davis sub
stantial wrong, and therefore a miscarriage of justice took place 
by the trial of the accused Davis jointly with the accused Clark. 
It therefore follows that the accused Davis should have had a 
separate trial, and it should have been at the later time so 
directed, in view especially of tin- omission by the learned trial 
Judge to direct the jury that the statement was not evidence 
against the accused Davis. This point is further dealt with in 
my answer to question 5.

I would answer question No. 2 in the affirmative, but quali
fied by my answer to question 5. That is. that in my opinion, 
the jury were or may have been misled by the omission of the 
learned trial Judge to impress upon them that the written 
statement of the accused Clark was not to be taken or considered 
as evidence as against the accused Davis, and that as to other 
omissions or misstatements, in my opinion, they do not amount 
to misdirection, the case being fully heard by the jury.

1 would answer question -I in the same manner that I have 
answered question 2.

I would answer question No. 4 in the affirmative.
I would answer question No. f> in the affirmative, but so far 

only, and with respect only, to the written statement of the ac
cused Clark. The question, of course, in the abstract, could 
only be answered in the affirmative. We have not been given 
a reference to the admissions or confessions that the learned 
Judge had reference to when settling the stated case. This 
entailed perusal of the evidence, and possibly the better course 
would have been to send the stated case back for amendment. 
I am the more impressed now that this would have been the 
proper course in view of the very cogent reasoning so well 
brought out by my learned brother Martin in his judgment 
just read. However, upon an examination of the evidence, in 
my opinion, the only error made by the learned trial Judge by 
way of non-direction was his omission to impress upon the jury 
that the written statement of the accused Clark was not to be 
taken or considered as evidence as against the accused Davis, 
and his failure to do this has resulted, in my opinion, in a mis
carriage of justice, in that without this direction, the jury may 
probably have been misled.

Unquestionably the written statement of the accused Clark 
was not evidence against the accused Davis, and could not have

B. C.

C. A. 
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B. C. been got in evidence if counsel for the Crown had refrained
c\ a.
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from examining upon it. and thereby making it known, and 
admitting of counsel for the accused Clark introducing it in 
evidence. The statement was clearly inadmissible against the

Rkx accused Davis; it was never read over to him, nor did he make
Davis. any confession following, as in Reg. v. Hirst (1896). 18 Cox C.C. 

i71
Mi PMIIIim, 1 \ 

Idlwntlvgi The statement in itself is a most concise and clever little 
melodramatic story of about 200 words, calculated to impress 
the jury, and unquestionably to implicate the accused Davis, 
and when it is considered that this statement is an exhibit in 
the case, and that the trial Judge said in his charge, speaking 
to the jury

You will take the exhibit*, you have full access to them, ami en 
tleavour to vome to a determined conclusion,

and this statement went before the jury in their deliberations, in 
all its artful language, and coupled with the fact that it was 
written with a determination upon the accused Clark s part to 
at once commit suicide immediately after writing it—an at
tempt he made and nearly accomplished, being picked up un
conscious after dashing his head against the iron bars of his 
cell—can it be for a moment thought that this did not work 
substantial wrong against the accused Davis !

I feel greatly sustained in the opinion I have come to in a 
matter of such gravity, hv the case of Alb n v. The Kinr/ ( 1911 ). 
18 Can. Cr. Cas. 1 at 9. 44 Can. S.C.U. Ml at J39, and the judg
ment ( which 1 trust 1 have read aright ) to be found there of 
the Right Honourable Sir Charles Fitzpatrick, Chief Justice of 
Canada, wherein lie said
. . . to di-mi»* tin* m|i|h'mI we must ignore tin* well settled rule tlmt in
a eriiniual case the verdict is to In* founded exclusively upon such evid
ence as the law allows.

It cannot he gainsaid that the verdict against the aw used 
Davis is founded, among other evidence, upon evidence which 
was illegal evidence as against him, in the introduction of the 
statement of the accused Clark, and the learned trial Judge 
admits that he did not charge the jury that it was evidence only 
against the accused Clark, who wrote the statement.

Now. in the Alien case, the learned Chief Justice of Canada 
■aid, Allen \. Tin King, 44 Can. S.C.R. 331 at 333. 18 Can. 
Cr. Cas. 1 at 4:—

All the .Fudges Mow find that there was ample evidence that the 
prisoner killed t'aptain Klliston. and in that opinion we concur. The 
question to lie determined, however, is with respect to the admissibility 
of the testimony quoted in the reserved case, and its effect upon the
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livre two men have been t'ouml guilty of miinler imquv. B. c.
tionably only one, I take it from the evidence, did the phy- (T^"
sical act of pulling the trigger and thereby sending the bullet 19|4
on its mission of <leath. I, of course, do not say that, under the -----
law, one may not lie found guilty of murder upon proper evid- "* x
ence and a fair trial, even without any active participation in Hams

the discharge of the bullet which lakes life; hut we must see — 
to it that all that has taken place is that which the law requires, mLmvi
and if there lie a as to this, and if it may lie that sub
stantial wrong has occurred, anil a miscarriage of justice has 
intervened, then there must he a new trial.

It will he observed that it is not the province of the appel
late Court to try the case.

This is well portrayed in the graphic and forceful language 
of the learned Chief Justice of Canada, at page :t:17 in the 
Allen ease (44 Can. 8.C.R. :J.I1 > :—

It may well tie that, in oar npiniim, silling here in an atunisphere 
very different from that in which tin- on ho was tried, tin* evidence wa* 
quite siillieicnt. taken in it* entirety, to support the verdict ; hut can we 
sax that the admittedly improper queutions put hv the Crown prosecutor 
and the answer* which the prisoner apparently very reluctantly gave did 
not influence the jury in the conclusion they reached? Ile muni not orrr 
look thr furl that il is I hr frrr u nhittsxril rrnlirl of Ihr jury llml I hr 
arnixnl iras rntilleil lo hair.

It is to he observed that the Crown prosecutor in this case 
was the first to make an error- -he examined the accused Clark 
when under cross-examination upon .1 statement which was not 
admissible in evidence against the accused Davis, and ad
mitting of counsel for the accused Clark then introducing tin* 
statement in evidence, thereby implicating the accused Davis; 
and this statement went to the jury without a proper charge 
thereon and may have prejudiced tin* accused Davis upon his 
trial. It should never have been referred to. but if referred 
to. unquestionably should have been remarked upon, as the 
law requires, by the learned trial Judge, and the fact that 
counsel for the accused Davis did not call the attention of the 
learned trial Judge to the omission, matters not.

Let us note the cross-examination of the accused Clark upon 
the statement.

Mr. .4. 1). Taylor, K.C. (counsel for the Crown):—
Q. Now, Clark, about 10 ilav* ago you wrote out a statement in re

ference to this matter which you sent to tin* Attorney (general of the 
province, or asked to be sent, did you not? A. I did.

Q. Yes, and in that atatement you intended U» give a full account?
A. I did, sir.

Q. Of what occurred, and that statement you handed to one of the 
guard* in New Westminster? A. To Mr. McArthur, yes. sir.

0
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g. And then a few minute* after making that statement you tried to 
commit snivideï A. I did. sir.

Now. I su|i|Hi»e you have been thinking over this matter a gisid 
deal ? A. Well------

<,». Ami math* up this statement, is that right A. Why, it was about 
three days In-fun- this 1 had Ih-cii writing up this statement. My in
tention at the time «if writing this statement was to give my side, my side 
«if the ease.

(J. Your si«le of the ease? A. And being------
(/. Well, now. that was tin- first time that von hail mu«lc what you call 

your siile of the case? A. Yes.

if. Now, you remember writing this lung letter. That is your signature, 
is it nut ? A. Yea. sir.

Now, I sis- you say here------
Tiik Cot bt:—That is his writing?
II if ne**:—Yes. sir.
Mr. Taylor:—(J. That is your writing. Now I see you say here at the 

en«l: "Well. I think this cluses my case. I have trieil to make it as plain 
as I cuuhl la-cause you won't be able to ask me no questions.” Now. your 
iilea of saying that no questions should lie asked you that you were going 
to carry out your ideu of committing suicide, was it not? A. Yes. sir.

Thru w<* haw counsel for the accuseil Clark, upon re-direct 
examination of the accused Clark, introducing the statement in 
evidence, and it was admitted against the objection of the 
Crown prosecutor, and rightly, as he had it possible of
being introduced - in effect, manufacturt d i c, a specious
and clever plea for the accused Clark, and implicating the lic

ensed Davis, gets before the jury by and through the action of 
the Crown prosecutor; it was not evidence against the accused 
Davis, hut went in as such, ami without the jury being warned 
or charged that it was not evidence against the accused Davis. 

The statement went in in the following way ;—
Mr. Jones of counsel for the uceused Clark (Clark being under re

direct examination):—
if. Now, my Icurm-d friend ha* questioned you regarding your con

fession. You changed your mind, you said, after your mother came to see 
you? A. I did.

if. Now, why did you « - ymir mind? A. I was disgusted with
myself.

if. And this was what was at the end of your confession: “The reason

\li. 'Taylor:—That‘is must manifestly a leading question.
Mr. Jone$:—My learned friend has put it in.
Tiik CoreT:—Don't talk Imth at once.
Hr. Taylor:—I referred to certain parts of this written statement 

which I didn't put in. Now, my learned friend in re examination of his 
own client is going to read from this confession, say “is this what you 
said?" It is most manifestly a leading question. You can't possibly put 
in this in re-examination.

B. C.

C. A.
11)14
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Me. Jones t—I submit, my Lord------
The Court:—You may.

C. A.
11114

B C.

Mr. ,/unr/t:—Q. (rvading tin* written statement). "The reason you will 
nut lie able to ask me no questions is this: My father is dead, I have no 
brothers or sisters, only a dear old mother. I have caused her so much 
worry, sorrow and heartaches that I am so downhearted and disgusted
with myself that 1 am going to put an end to it. There are two crimes I Davis. 
have never committed, one is murder and the other is lending an innocent M.-Phiniim j a
girl astray, so I am not afraid to face the charge in the hereafter. I idiseenting)
think you will agree with me in what I will do as may be possibly a whole 
lot better for me to lie dead than doing 20 years of a lifetime in prison.
I would only cause my poor mother so many more heartaches all the time 
I am in prison. I hope this statement will help you to clear the ease
and the guilty man get justice. Davis got the lie-d of me after the first day
of the trial by lying. 1 knew I would get life anyway so I sn'd nothing.
1 close for good, remaining yours. If. F. Clark."

Now, immediately after writing that you handed this statement to 
the guard? A. Yes, sir.

Q. And immediately after handing the statement to the guard, what 
happened? A. I tried to see if I couldn’t break my skull on the bars.

I would again call attention to the ' of the Chief
Justice of Canada in the Allen case, 44 Can. S.C.R., at pp.
334-5-6-7. | The learned Judge here quoted in rjrtenso irgiii
the opinion there reported.]

Now, in this case it may be said that the Crown did not put 
in the statement. I think T am right in saying that in effect 
the statement was put in by the Crown, and unquestionably 
without the action of the Crown it would never have got in. 
and, adopting the language of the Chief Justice of Canada, max 
have influenced the verdict of the jury and caused the accused 
Davis substantial wrong.

Here it is not the case of non-direction or omission to charge 
the jury upon a question of fact; it is a mistake of law. and the 
introduction of illegal evidence against the accused Davis. Many 
cases have occurred where there has been mis direction, non
direction, and omission to direct upon questions of fact and ver
dicts sustained. Upon this point it is instructive to read the 
language of Lord Alverstone, C.J., in Sydney Augustus Wann,
11912] Criminal Appeal Reports (Lord Alverstone. C.J.. Ham
ilton, and Lush, JJ. ), at pp. 138. 139:—

In « Humming up the facts may not lie stated fully or may be stated 
incorrectly, without a misdirection on any question of law. A mere mis
statement is clearly not n misdirection when the ease lias lieen fully heard 
by the jury, and as to omission, we must Is* satisfied that it is such that 
it is reasonable and probable that the jury were misled, in which case 
there might lie “a miscarriage of justice.” But the objection of omission 
seldom succeeds. As I said in delivering the judgment of this Court :
"One has to be very careful in dealing with a case of alleged misdirection 
to appreciate the lines on which a case is conducted, as omission to direct

440
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tin» jury ou h |Hiint which wan not tnki-n at the trial may not matter if 
no injustice is done": Meyer, 1 t'r. App. R., at 11. 1908. The effect of 
the cases on thin subject is stated in Ross on the Court of Criminal Ap
peal, at p. 113. as follows: "To have any effect in itself the misstatement 
of the evidence, or the misdirection as to the effect of the evidence must 
lie such as to make it reasonably possible that the jury would not have 
returned their verdict of guilty if there had lieen no misstatements." 
With the alteration of the one word "possible" to "probable" we think 
that this statement is correct.

At |>. 140:—
It is more important that an innocent person should not lie convicted 

than that a guilty person should go free. The difficulty of this case is 
very great, and we only give this ent after very great doubt and
hesitation. The Court is of opinion in this particular case that the con 
v id ion must In* quashed.

Tin* Lord Chief Justice in the case last above cited is in par
ticular considering see. 4 (1) of tile Criminal Appeal A et 
(Imp.), and at the commencement of his judgment, at p. 188, 
said :—

The wording of sec. 4 (1) of the Criminal Appeal Act creates a great 
difficulty in such a case as the present, and it is open to question whether 
the Act diH-s not require to lie amended. In this case the verdict is not. 
in our opinion, unreasonable, and is not one that cannot be supported, 
having regard to the evidence. There has not been a wrong decision of 
any question of law. Therefore, the only clause under which we can deal 
with the case is the clause relating to miscarriage of justice. Hut we 
are not satislied that there has lieen a miscarriage of justice here in the 
ordinary sense that the apjiellant has lieen wrongly convicted. There has 
been an insufficient direction ii|miii a question of fact which makes a fur
ther enquiry desirable, but we have no power to grant a new trial.

It will he observed that in England, owing to the state of the 
statute law there, and. although the Court in the Sydnnj Augus
tus Waun ease was not satisfied that there had been a mis
carriage of justice in the ordinary sense, yet the appellant had 
been wrongly convicted, and in the result the accused went free 
owing to the Court having no power to grant a new trial. This 
power we have—to punctuate the situation—if I am right in 
my opinion—and if this case occurred in England, the accused 
Davis would go free. As it is, if I am right in my opinion, a 
new trial follows—a trial upon legal, not illegal, evidence.

1 would refer also to the judgment of Darling. J., in Charte» 
EUstun, 110111 Cr. App. R. 4. at p. 7 I Lord A1 verst one. O.J., 
Darling, and Hamilton. JJ.) :—

Daim.ini;. J.:—This case, besides lieing in any event of great gravity, 
is of exceptional importance because it is the first capital case in which 
the Court finds it necessary to set aside a conviction. In a capital case, 
nothing hut a feeling that such a course must lie taken would induce us 
to adopt it. We think it necessary to say that we do not express the

52
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slightest opinion us to whether this appellant is guilty or not ; we arc 
only dealing with the conviction, and the queation whether that can 
atand. That a brutal murder was coniinitted there van he no doubt, and 
we think it fair to say that nothing we are doing or saying is to be 
taken as implying that there is any suspicion in our minds that Fletcher 
had anything to do with the commission of this murder. This case is 
an example of what we have often said, that only points of real gravity 
should be taken in this Court : several have been argued which were per 
feetly proper to lie submitted to the jury, but once the verdict is given 
it is useless to repeat such arguments. For instance, the nlihi which was 
di-cusaed to-day. was before the jury and rejected by them. In this case 
we desire to repeat and emphasize what the Lord Chief Justice has said 
on several occasions, that it appears to us after some years' experience 
of the working of this Act. to In- matters of great regret that we have no 
power to order a new trial, as can he done on appeal in a civil case where 
a verdict is set aside on such grounds as those on which we feel bound to 
act to-day. In this Court if stillicient legal reason is advanced against 
the conclusion of a Judge and jury, we have no alternative but to quash 
the conviction, and no further proceedings «-an Is* taken. This is a case, 
like many others which have come la-fore us. where it is clearly desirable 
that all the facts should be submitted again to a jury with an luh-qiiHtc 
and proper direction. We Iio|m> that what we are now saying will be 
considered by those who have power t«> amend the law in this res|ie«-t.

(At p. 12):—The question here, therefore, is whether if properly <lir 
ce tod. the jury would have returned the same verdict. We feel it im 
possible to say with any certainty that they would. The on lx judgment, 
therefore, that xve can give is that the appeal must Is* allowed, and ap
pellant discharged. At the same time, we wish hi nqieat our regret that 
we have not power to order a new trial.

B. C.

('.A.
1U14

IU:x

Mi-PhlllliM, J.A. 
(dineenting)

It is to In- remarked that in this ease it is not possible to 
say that that which the learned trial Judge omitted to charge 
the jury may he safely assumed was in the minds of the jury 
the jury are not to lie assumed to know the law. and must re
ceive instructions in the law—and that failure here, in my 
opinion, may have caused the accused Davis substantial wrong.

It is to be noted that counsel for the accused Davis did not 
object to the reception of the statement in evidence, nor did In- 
ask the learned trial Judge to direct the jury that the state
ment was not evidence against the accused Davis hut there is 
authority that a new trial will lie granted although no objection 
was raised by the prisoners counsel. I would refer to Tin 
Kiini v. LoHfj ( 1902), ."> ('an. Cr. ('as. 493, relied on in Tht Kiinf 
v. Lair (1909), 15 Can. Cr. Cas. 395, 19 Man. L.R. 374.

I would answer question 11 in the affirmative.
I therefore am of opinion, upon careful consideration of tin- 

whole case, that tile appeal must In- allowed, the conviction 
quashed, and a new trial granted to the accused Davis—tin- 
written statement admitted in evidence was illegal evidence as 
against the accused Davis—and became possibh- of being ad
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B. C. dueed in evidence by the action of the Crown counsel, and this 
““ evidence may have influenced the verdict of the jury and caused
,p14 the accused Davis substantial wrong.

Conviction affirmai.

!MP. CEDARS RAPIDS MFC AND POWER CO v. LACOSTE.

P. (’. 
1914

Judicial Committee of the Privy Council, Lord Dunedin. Lord 8haw, and 
l.ord Atkinson. February 3. 1914.

1. Damages i # III L2—241)— Eminent domain—Valve to owner at
DATK OF TAKING.

The value to Ik* paitl for on the compulsory expropriation is the value 
to the owner as it existed at the date of the taking, not the value 
to the taker.

| Laconie \. Cedar* Rapid* Mfy and rower Co.. 43 gin*. S.C. 410. 
reversed.]

2. Damages (#1111.2—252) — Eminent domain — Possibilities ok
SPECIAL ISK.

The value to the owner which the taker must pay on a compulsory 
expropriation, consists in all advantages which the land jKissesses. 
present or future, hut it is the present value alone of such advantages 
that falls to lie determined.

| Lucas v. Chesterfield Uas, [19091 1 K.B. 10. applied.]
3. Damages (#1111.2—253)— Eminent domain—Adaptability for part

OF LARGE l’N DEKTAKING.
On a compulsory expropriation under statutory powers, if the 

element of value over and above the bare value of the ground itself 
(commonly spoken of as the agricultural valuei consists in its adapt 
ability for a certain undertaking which necessarily would include other 
properties, the value to he assessed by the arbitrators is not a pro
portional part i the assumed value of the whole undertaking, hut 
is merely tin- price, enhanced above the hare value of the ground 
which possil.l. intending undertakers would give: and that price must 
In* tested h\ the imaginary market which would have ruled had the 
land Imh-ii \posed for sale before any undertakers had secured the 
powers. <|llired the other subjects which made the undertaking
as a v .1 realized possibility.

1 Laem.it Cedars Rapids Mfy. and Cower Co., 43 Que. K.( '. 410, 
reversed. |

4. Waters ( # I < l—32)—Navigable rivers—Bed of river—Crown pro

The bed of a navigable river, under the laws of Quebec lielongs to 
the Crown and no riparian owner can construct works in the lied of 
the rivei without the consent of the Crown.

Statement Appeal by special leave from the judgment of Davidson.
C.J., of the Superior Court of Quebec, Lacoste v. Cedars Rapids 
Manufacturiiift ami Power Co., 43 Que. S.C. 410. setting 
the award of arbitrators on the value of lands in expropriation 
proceedings.

The appeal was allowed, sustaining the award as to one 
tract of the land and remitting the matter to the arbitrators to

5
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hear evidence and make an award di novo as to the other 
tracts.

Sir lioherl Finlay, K.C., Miynaitll, K.C., (of the Canadian 
Bar), and Geoffrey Lawn nee, for tin* appellants.

Sir Edward Clarke, K.C., Sir Ale.ramfer Laeonte, K.C., and 
Donald Marinanter, K.C.. (lmth of the Canadian Bar), for the 
respondents.

The judgment of the Board was delivered by Lord Di nkdin : 
—The appellants are a company incorporated by a statute ol 
the Parliament of Canada in 19(4, empowered to construct and 
develop water powers in or adjacent to the river St. Lawrence 
in the parish of St. Joseph of Soulanges in the province of Que
bec, and to take by way of expropriation lands within the 
actually required for such development.

With a view to such development the appellants served 
notices of expropriation on the respondents, who, as executors 
of the estate de Beaujeu. were proprietors of the subjects to 
which such notices applied. These subjects were three in num
ber, to wit (1) the Ile aux Vaches; (2) the Ile Bedard : and i J i 
reserved rights over the Pointe du Moulin. For these subjects 
the appi s by the said notices offered to pay respectively 
$2.800, .$200. and $1,700 and named an arbitrator in the event 
of these sums not being accepted. The respondents did not 
accept these sums and named on their part an arbitrator. The 
third arbitrator, or umpire, was named according to law by the 
Judge of the Superior Court.

The three arbitrators after visiting the properties heard wit 
nesses and received documents, and finally, by a majority, con
sisting of the arbitrator appointed by the appellants and tie- 
arbitrator appointed by the of the Superior Court,
awarded as compensation the sums offered by the s.
The third arbitrator appointed by the respondents dissented and 
intimated that he would have been prepared to award the sums 
of $62,000, $.*4,000, and $80.000 respectively.

Against the findings (1) and (8), i.e., for $2,800 for the 
Ile des Vaches and $1,700 for the reserved rights at Pointe du 
Moulin, there lay, under the Canadian law, an appeal on tin- 
merits to the Superior Court of Quebec ; and an appeal was 

by the respondents.
Against finding (2), owing to the award being less than $600 

no appeal lay. But a direct action, in the Superior Court, to 
set aside the award in toto, was brought by the respondents. 
The appeals and the direct action were heard together before 
Chief Justice Davidson of the Superior Court, lie allowed the 
appeals and substituted for the sums awarded the sums proposed
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to be awarded by the dissenting arbitrator. In the ease of the lie 
Dédard he set aside the award and directed a new arbitration.

From these deeisions the present appeal is brought by special 
leave to this Hoard.

It now becomes necessary to describe generally the subjects 
taken.

The Ile aux Vaches is an situated to the north of
the medium Hlum of the St. Lawrence river, at a point about 
40 miles Montreal, of the extent of 28*4 arpents an
arpent representing slightly more than one acre. Ile llédard 
is a smaller island also to the north of the medium filum. having 
an area of 'M/> acres, and situate 7,000 feet down the river from 
the Ile des Vaches. Further down again, and 700 feet from the 
lie Bedard, conies the Pointe du Moulin, which is a point jutting 
out into the river to such an extent that approximately a 
straight line drawn from the tii side of the Ile aux Vaehes 
through the lie Bedard will cut the point in question.

The whole of the riverain land at the Pointe du Moulin 
originally to the respondents’ predeeessors. They
have sold all the lands at the Pointe du Moulin, subject to a 
reservation in the following terms :—

1 TRANSLATION.)

Tin* vendor a* *uvh reserve* to himmdf
1. A road 24 feet wide over the wlmle extent of the aforesaid land from 

(Jliecii's Road to the St. I.a w relive river.
2. A building site on the aforesaid land siifliviently large for the erec

tion of a mill or factory or any other building* necessary to the work to he 
carried on.

Theta* two reservation» are made in |ier|N*tuity and the purchaser 
Ilia heir* and assign* covenant to pay all taxe», municipal or school, 
which in future may In* ini|Ni*vd on the land* hereinbefore reserved with 
out right to any coni|a*n*ation or indemnity.

The vendor a* such will have the right to take poN*e*»ion of the above 
mentioned reservation* at his pleasure and further reserve» to himself 
all the debris of the old mill and the right to take same away at any 
time without his crossing the land. hereinlN*fore sold for that pur|*n*e. 
Is*ing deemed the taking up of the right llr»t hereinla-fore reserved “of a 
road." etc., etc.

The purchaser his heirs and assign* will in no wise have the right to 
avail themselves of the water right* on the laink of the St. I .aw mice 
appurtenant to the land conveyed which the vendor hy these present* ex 
pressly reserves.

The river being a nav • river, the bed bélouga, according 
to the law of Canada, to the Crown, and no riparian owner can 
construct works in the bed without the consent of the Crown.

The river at this place is in rapids. The total fall measured 
from the top of the Ile aux Vaehes down to the lowest point of
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the Pointe du Moulin is about liH feet. The scheme of the appel
lants' works is to construct a dyke in the bed of the river from 
Ile aux Vaches to lie Rédard and then on to the lowest point of 
the Pointe du Moulin. That will impound the whole waters 
of the river to the north of the dyke. To he able to do this they 
obtained, by agreement with the Dominion Government, a right 
to erect the works and to abstract the water. They further pro
pose to submerge by cutting away all jutting-out portions of the 
Pointe du Moulin till the last jutting-out piece, on which they 
are to erect their power-station, thus providing for an unin
terrupted How of the river towards their power-house, and 
availing themselves of the total fall of 28 feet.

The law of Canada as regards the principles upon which 
compensation for land taken is to be awarded is the same as the 
law of England, and it has been explained in numerous eases— 
nowhere with greater precision than in the ease of Lucas v. 
Chestirficld Cas and Water Hoard. |1909| 1 K.R. HI. where 
Lord Justices Vaughan Williams and Moulton deal with the 
whole subject exhaustively and accurately.

Koi the present purpose it may be sufficient to state two 
brief propositions. 1. Tbc value to be paid for is the value to 
the owner as it existed at the date of the taking, not the value 
to the taker. 2. The value to the owner consists in all advantages 
which tin* lain! possesses, present or future, but it is the present 
value alone of * ntages that falls to be determined.

Where, therefore, the element of value over and above the 
bare value of tin* ground itself (commonly spoken of as the 
agricultural value) consists in adaptability for a certain under
taking (though adaptability as pointed out by Lord Jus- 
tice Moulton in the case cited, is really rather an unfor
tunate expression) the value is not a proportional part 
of the assumed value of the undertaking, but is merely
the price, enhanced above the hare value of the ground which 
possible intending undertakers would give. That price must be 
tested by the imaginary market which would have ruled had 
the land been exposed for sale before any undertakers had 
secured the powers, or acquired the other subjects made
the undertaking as a whole a realized possibility.

Applying these principles, it is in tin* opinion of their Lord- 
impossible to support the lent appealed against.

The greater part of the judgment of the learned Chief Justice 
is concerned with demonstrating that the arbitrators in the 
award they had given had gone on evidence which went to 
agricultural value alone (using that term as including the water 
[lower of the mill used as an ordinary mill). In this criticism 
so far their Lordshi|>s think the learned Chief Justice was 
right. Rut when lie conies to lix the value to lie substituted for

IMP.

I*. V.
1914

POWKK ( O.

I .Oh I Dunedin

5

6345

8

4

6



172 Dominion Law Reports. 116 D.L.R.

IMP.

I». C. 
1914

MfO. AND 
Power Co.

I jA CONTE. 

I.onl Dunedin

that given by the majority of the arbitrators he accepts the 
figures given by the dissenting arbitrator and confessedly bases 
them on the evidence given by the witnesses for the respond
ents (appellants before him).

Their Lordships have sought in vain in this testimony for 
any evidence directed to the true question as they have expressed 
it above. All the testimony is based on the fallacy that tin* 
value to the owner is a proportional part of the value of the 
realized undertaking as it exists in the hands of the undertaker. 
There are other fallacies as well, but that is the leading one, 
and is sufficient utterly to vitiate their testimony.

It would he tedious to quote too much of the evidence, but 
the following may he taken as samples:—

Exhibit A10 is a report from Isham Randolph, engineer. He 
was examined as a witness, and his evidence is really only a 
development and amplification of his report. His qualifications 
as an engineer are undoubted, and his opinion on engineering 
matters worthy of the greatest respect. But you need go no 
further than the first sentence to see how completely he has 
misunderstood the legal position :—

I vonsidvr that na component parts of a hydro-electric power develop 
ment having head works at Ile aux Vaches and power plant on the point 
indicated . . . the said Ile aux Vaches ami the said point of land have 
very great value, and should make the owners participants in the earn 
ingw of the development, or else they should receive in advance a compen
sation based approximately upon the net earnings of the power develop
ment in the ratio of the head controlled by these two properties, to the 
total head capable of lieing developed.

Arthur Surveyer, another engineering witness, deals separ
ately with the different subjects. As to Ile aux Vaches, he 
deals with it thus :—

First, he says, if the island were not there and there wen- 
shoal water, it would cost $39,000 to build a dam. which would 
represent part of the island. Second, when that was done 
there would be a loss of 1.7 foot of head, as compared with the 
present works, which would mean a loss to the company of an 
annual rent of $1,050, which, capitalized at 5 per cent., comes to 
$21.000. Third, he says, the protective value of the island to 
the works below it is absolute. To ensure the same result, if 
the island were not there, by means of an insurance, you would 
have to pay underwriters a premium, which, capitalized, 
amounts to $17,000; and, fourth, he estimates that the smooth 
water below it, which the presence of the Ile aux Vaches ensures, 
amounts to a saving during the construction of the works below 
it of $6,000. Adding these sums together, he puts the value of 
the Ile aux Vaches at $83,000.

It is difficult to conceive evidence more honeycombed by
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fallacy than this. Besides the general fallacy already men
tioned, it appropriates to an island the proprietorship of which 
carries with it no rights over the lied of the river, and no con
nection with the property on the hank opposite it. the whole 
value of the “head” of water which is cx advcrso of it. It 
measures the value of the island by the cost of an opus manu- 
factum, which be made if the ‘ was not there; and,
lastly, it values both temporarily and permanently the “pro
tective” action of the island, totally forgetful that the works 
might he stopped one foot short of the " I. no part of the 
island taken, and yet the protective value would be there all 
the same.

Dealing with the reserved rights at the Pointe, he hases his 
calculation on loss of profits to the taking company, and also 
forgets that the power to cut away the protruding parts of the 
other portions of the Pointe, alone makes possible* the
unrestricted flow, is a power that flows from the Government 
contract and the taking of the riparian lands, and has nothing 
to do with the reserved water rights of these claimants.

Mr. Robertson, another engineer, when asked as to the lie 
aux Vaches;—

y. You were valuing it at the value it would possess for the Cedar* 
Rapids Manufacturing Company? A. Yes, that in my opinion would In* tin- 
value to them.

Further quotation is un necessary. All the witnesses persist 
in looking at the three subjects as forming parts of a com
pleted whole—and they estimate their value as proportional 
parts of that whole whose value they calculate by what it will 
bring in by way of profit to the rs. Their <
may quote the words of Lord Justice Vaughan Williams in the 
ease cited as applicable to this case:—

The element which the arhitmtor may take into comndvration i* not 
tlm fact that the land ha* in fact been taken, and that the probability 
(t.r., of purchaser# requiring tin* land for such purpose*i has lieen realised 
by the promoter# having obtained compulsory power# to take the land 
in i|Ue#tion. hut only the value of the probability a# it existisl liefore the»e 
promoter# had obtained their powers ... it appears that the Umpire 
has treated tlm probability and the realized probability as identical for 
the purpose# of valuation, he has gone on a wrong basis and we ought to 
wild the award hack to him.

Indeed, the mistake goes further in this ease even than in that. 
For in that case there was only one subject. Here there are 
three subjects detached, and the value which the witnesses attri
bute to them is only reached by joining them up, a process 
which depends on powers obtained not from the claimants, and
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for tin* enhanced value of which result the claimants have no 
right to lie compensated.

The real question to he investigated was, for what would 
these three subjects have been sold, had they been put up to 
auction without the Cedars Power Co. being in existence with 
its acquired powers, but with the possibility of that or any other 
company coming into existence and obtaining powers.

It is on account of the latter consideration that their Lord
ships. while unable to accept the judgment under appeal, are 
also unable to restore the judgment of the arbitrators. Cn- 
fortunately, the appellants led no evidence except as to bare 
agricultural value. Now, with regard to the Ile aux Vaches 
and the reserved water rights, it seems that there may
be some value over and above the bare value.

If the situation be naturally favourable to the establish
ment of power works like those of the appellants then it is 
possible that the respondents and others might have lx*en pre
pared to offer an enhanced value on this account, taking the 
chances of a situation in which they might or might not obtain 
the requisite ntary powers to work out a commercial
scheme. But the value emerging through a grant of such 
powers having been actually given cannot, after the event, be 
taken into account. And also with regard to the reserved water 
rights there must be no confusion made. It is not that the water 
power of tin* appellants will he derived from the reserved water 
rights; but it is that a water power like that of the appellants 
could not be developed and located to such advantage without 
extinguishing the reserved water rights of the respondents. 
These considerations, however, point to the possibility of some
thing more being given for the subjects than the bare value ; or 
in other words, that if they had been put up to auction as bo- 
foresaid. there was a probability of a purchaser who was look
ing out for special advantages being content to give this en
hanced value in the hope that he would get the other powers 
and acquire the other rights which were necessary for a realized 
scheme.

As regards the lie Bedard, the Board is, however, satisfied 
that on the materials placed before them, the arbitrators' con
clusion was reasonable and that the case as now presented does 
not leave any siiltstantial ground for thinking that any enhance
ment for the possible reasons indicated would occur. This case 
accordingly ought to be ended now.

Their Lordships will, therefore, advise 11 is Majesty to direct 
that with regard to the lie Bedard the judgment complained 
of be reversed with costs in the Court below to the appellants 
the Cedars Rapids Co.; and (2) that with regard to the He 
mix Vaches and the reserved power and mill site, the judgment

3529
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complained of be set aside and the Court directed to remit the 
matter to the arbitrators to hear evidence and make an award 
in accordance with the principles herein set forth : no costs 
being allowed to either party in the arbitration already held or 
in the Court below ; and further, that neither party ought to 
have costs before this Hoard.

Appeal allowed.

Re FORT GEORGE LUMBER CO.
TRADERS BANK v LOCKWOOD

Supreme Court of Conotlo. Sir Charles Fit-patriek4. C.J.. Dories, hlington, 
Duff. Anglin, anti I trotteur, .1.1. \o rem ber 3. 1913.

1. Corporations and companies ( 8 VI ('—330)—Wixuixo vp—Sale ok
MOBTO.V1KI) VESSEL IIY I.IQlIDATuB—PROCEEDS — KlUllTM OK MORT
GAGEE AXII SEAMEN ENTITLED TO LIEN OX BOAT.

Whm\ under tut order of court, ii liquidator with the consent of 
the mortgagees sold a mortgaged vessel free from encumbrances, the 
mortgagee, and the seamen entitled to a maritime lien on the vessel 
for wages, have the same respective rights against the fund realized 
from the sale as they had against the vessel, and the subsequent loss 
of the latter does not deprive the holders of the maritime lieu of 
their priority over the mortgage as regards such fund.

[Re Fort lleorge Lumber Co.. 12 D.L.R. NOT. nlllrmed.]

Appeal from the judgment of the Court of Appeal for Brit
ish ( , Rt Fort Georpe Lumber Co., 12 D.L.U. SOT. 25
W.L.R. 92, dismissing an appeal, by the present appellant, from 
certain orders by Clement. J„ in the matter of the winding-up 
of the Fort George Lumber and Navigation Co. made, respec
tively, on the 15th, 22nd and 27th of January. 1913.

The appeal was dismissed.
IV. II. A. Hitch it, K.C., for the appellant : -The right and 

title of the bank in the “Cliileo” was never divested. No “as- 
and delivery” of the mortgage was required or made 

pursuant to sec. 77 of the Winding-up Act. or at all. The ves
sel being valued at *5,000. and that being all that could be got 
for her, the liquidator had no interest in her. but for conveni
ence she was sold with the other assets of the company, the liqui
dator in selling her acting on behalf of the bank. The *5,000 
paid by the purchaser was the money of the bank, and no ques
tion of indemnity arose as no claim was made by tin* seamen 
under their liens before the loss of the ship, and by her loss the 
liens ceased to exist.

The liquidator has no power to make a sale which would 
divest the liens of the seamen ; he represented the company, not 
its creditors. See Re Clinton Thresher Co., 1 O.W.N. 445, 
per Boyd, (\, and Re Longdemlale Cotton Spinninif Co., 8 Ch.l).
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150, per Jessel, M.R., speaking of the rights of a person hav
ing a charge by virtue of mortgage against property of a com
pany in liquidation ; also 2 Palmer’s Company Precedents, 10th 
ed„ 385, and Keighley, Massîtd <(• Co. v. Durant, [1001] A.C. 
240.

At all events, the seamen could not hold, as they did, their 
liens upon the ship till she goes down, and then contend that, 
the security having gone, they would elect to treat the sale as 
made on their behalf and ask for payment of their liens out of 
the purchase price. Assuming that they might, before the loss 
of the ship, have elected to treat the purchase price as represent
ing the ship and enforce their liens then, they cannot do so after 
the loss of the ship because at the time when they came forward 
to so enforce their liens they had no liens.

The seamen were entitled, to the extent of $3.152.15, to rank 
as preferred creditors by virtue of sec. 70 of the Winding up 
Act, and the effect of taking the security held by the hank to 
pay the seamen is that the bank is forced, by reason of the liens, 
to pay off the preferred creditors, and upon no equitable prin
ciple can this enure to the benefit of the general creditors. If 
the order charging the seamen’s wages upon the $5,000 which, 
but for such wages, would have been paid over to the bank, was 
correct then the order should have worked out the equitable 
rights of the bank by subrogating it to the rights of the seamen 
as preferred creditors.

Assuming that it is regarded that there was an assignment 
and delivery of the security to the liquidator within the mean
ing of sec. 77 of the Winding-up Act, and that the liquidator 
realized such security, the order charging the liens upon the 
proceeds of the sale and thereby diverting the money which 
would otherwise have gone to the bank should provide for pay
ment of the $5,000 to the bank out of the general assets.

Travers Lewis, K.V.. for the liquidator, respondent :—The 
liquidator has, throughout the proceedings, considered himself 
as custodian and trustee of the $5,000. proceeds of the sale of 
the “Chileo,” and has been and is prepared to pay it, or any 
part of it, to whomsoever the Court decides to be entitled there
to. The liquidator objects to being joined as a respondent in 
this appeal ; and lie is improperly referred to as a respondent, 
the matter in being a question between the appellant
and the class represented by the respondent Mc I lines; no order 
has been made joining the " lator as a party.

The ship was sold, with the consent of the Court, without 
incumbrances, the liquidator at that time having no knowledge 
of the existence of the maritime liens ; the claims on that ac
count were presented after the sale and before the loss of the 
ship. The side was free from incumbrances as to the purchasers.

D7D
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but the Court has held that this did not relieve tin* proceeds 
of the sale from living charged with any lien attaching to the 
ship.

With reference to the costs incurred by the proceedings taken 
by way of appeal in this Court and in the lower Courts, the 
liquidator submits that, as the dispute is one between the ap
pellant and the wage-earners over a separate fund, these costs 
should not be borne by the general estate, but out of the separ
ate fund affected ; the moneys realized from the sale of the gen
eral assets should not he liable for these costs; it would lie in
equitable to permit these costs to bv chargeable against the pre
ferred creditors who are not parties to the dispute, and they 
have not had an opportunity of appearing in these appeal pro
ceedings.

Chrysler, K.C., for the wage-earners, respondents: In the 
Court of Appeal it was admitted that the wage-earners were 
entitled to a maritime lien on the ship at the time of her sale. 
The only question now involved is as to priority of the claims 
of the lien-holders or mortgagees to the $5,000 received from her 
sale, the price being insufficient to satisfy both claims.

If there had been no winding-up order made, and the mort
gagees had proceeded under their mortgage, the seamen’s lien 
would have attached to the moneys secured by the sale of the 
vessel : “Tin II opt,” 28 L.T.X.K. 287. I low can the position of 
the parties lie reversed and the mortgagee secure a priority over 
the lien of the seamen by electing to participate in the winding- 
up '/

When a company is being wound-up the proper procedure 
for the master and seamen is to place their claims in the hands 
of the liquidator, and participate in the winding-up, instead of 
proceeding in rem: lie Australian Direct Steam Navigation Co., 
L.R. 20 Eq. 325, per Jessel. M l»., at page 327 ; Ur Rio Grande 
do Sul Steamship Company, 5 Ch.D. 282, per Brett, J., at 
285.

In an action for winding-up the seamen are entitled to 
priority over the mortgagees for the proceeds of the sale of a 
vessel of the company being wound-up : Re The Great Eastern 
Steamship Co., 53 L.T. 594.

The lien for wages was not lost by any slight delay there 
may have been in setting forth the claims and there is no evid
ence before the Court that there was any such delay : Mutism 
ft al. v. “The Comradt,” 7 Ex. (ML 330. The money realized 
from the sale of the “Chilco” is still in the hands of the liqui
dator, who is an officer of the Court : “ The Chieftain,” Bro. & 
Lush 212.

As to the contention that the seamen's lien followed the
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vessel and became extinct when it was wrecked and became a 
total loss, see lie “Dawson/' Fonb. 229, 17 L.T. (0.8.) 100.

The relationship which the liquidator bears the creditor is 
that of a trustee. He, without the knowledge or consent of the 
wage-earners, disposed of the ship, on which they had a maritime 
lien, for the sum of $5,000, ami he is governed by the legal 
principles controlling a trustee, lie Oriental Inland Steam 
(Unnpany, 9 Ch. App. 557, per James, L.J., at 559, and Mellish. 
L.J., at 500; Lewin on Trusts, 12th ed., 1150. see. 2; Taylor 
v. Tinnier, 3 Maille & 8el. 502. p< r Lord Ellenhorough, at 574 
and 575.

Since the liquidator disposed of the ship, without the know
ledge or consent of the wage-earners, and the money received 
has been kept by him in a separate account, that money is to he 
considered as the ship itself, and the seamen are entitled to lie 
paid out of that fund in priority to all other claims. More
over, the ship was sold under an order of the Court and, there
fore, was free from incumbrances so that no lien could follow 
the vessel into the hands of the new purchasers.

Tiie Chief Justice, and Davies, J., agreed with Duff, J.

idington. j. Imnuton, J. :—Upon the application of the respondent, as
sented to by the appellant, in a winding-up proceeding, a ves
sel was sold free from incumbrances under an order of the 
Court and, as a result thereof, it was taken from where, but 
for this sale, it should have remained and was totally wrecked.

The contention that thereby the rights of those having a 
lien on that so absolutely sold by order of the Court and so dealt 
with are not only extinguished, but that the lienetit of such ex
tinction is to enure entirely to one of the prime movers in such 
a proceeding involves some strange conception of what law and 
Courts of justice are for..

Yet to give effect to such a contention seems to be the chief 
if not the sole aim of this appeal.

If the appellant had sold by virtue of its mortgage, or by 
order of a Court enforcing it, the absolute property in the ves
sel, these prior liens would have come out of the purchase 
money; or if it had been sold subject to such liens it would only 
have realized so much less.

But why need I labour with such a question? The appeal 
should be dismissed with costs for the reasons (so far as neces
sary for his decision) assigned by the learned Chief Justice of 
the Court of Appeal, speaking for the majority of the Court.

The time has not arrived for dealing with any equities the 
appellant may have as against others (who are not before us) 
than the lien holders class'd as wage-earners now before us.
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Di ke, J. :—This is an appeal brought by the Traders Bank 
of Canada against the judgment of tin* Court of Appeal for the 
Province of British Columbia dismissing its appeal from three 
orders of the Honourable Mr. .Justice Clement, dated respec
tively, January 15, 191 d. January 22, 1913, and January 27, 
1913.

The Port (ieorge Lumber and Navigation Co., Ltd. was in
corporated under the laws of the Province of British Columbia 
and empowered, inter alia, to carry on a general logging, lum
bering and transportation business and, in connection with its 
business, owned and operated a number of river steamships on 
the inland waters of the province.

Upon the application of certain creditors the company was, 
by order of the Supreme Court of British Columbia, bearing 
date January 4. 1911. ordered to be wound up under the pro
visions of the Winding-up Act. R.8.C. 1906, eh. 144.

By a further order, dated January 2d. 1911. the respondent. 
Herbert Lockwood, was appointed official liquidator and was 
directed to call for tenders for the purchase of the assets of the 
company in liquidation.

The assets comprised mill and camp equipment, machinery 
of various kinds, and certain river, steamships, and these were 
at the time of the winding-up in various places in the neigh
bourhood of Fort George and Ashcroft..

Included in them was the steamship “Chilco,” upon which 
the appellant, the Traders Bank, held a mortgage to secure the 
sum of $10,090. At the time of the winding-up order, the 
“Chilco” was imbedded in the ice in the Upper Fraser river 
and there was grave danger of her becoming a total loss when 
the ice broke up in the spring of the year. Pursuant to the 
order directing the sale of the assets, the liquidator advertised 
for tenders for the purchase of them, which advertisement in
cluded the steamship “Chilco” and equipment.

Pursuant to the said advertisement the two material tend ts 
received were :—

1. A tender for the whole of the assets of the company, at a price of 
*65,100.

2. A tender, at the price of #37.500 plus $25,000 and interest ( the sum 
alleged to lie due the purchasers on certain mortgages held by them on 
the assets of the company), making in all $02,500 and interest.

After consultation with the committee of creditors of the 
company, and on behalf of the liquidator, it was arranged with 
the agents of the purchasers. John K. McLennan and Allan J. 
Adamson, that they should offer to purchase separately the 
steamship “Chilco” and equipment, which offer was made by 
the purchasers, and the liquidator accepted their offer to pur-
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chase tlit* steamship for $5,000; thus bringing the total price 
the purchasers were to pay for the assets of the company, ex
clusive of book debts, to about the sum of $76,500. The appel
lant, the Traders Bank, was consulted and approved of the sale 
of the steamship for the price of $5.000, it being set out in the 
liquidator’s acceptance of the offer of purchase that the liqui
dator made no guarantee as to the present existence of the 
steamship “(’liilco.”

The appellant, when asked by the respondent liquidator if 
it would consent to a sale of the steamer “ ('liilco” for the sum 
mentioned, gave its consent. By order of the Chief Justice, 
dated March 5, 1011, the liquidator was directed to sell the said 
assets upon the terms of the said offer and acceptance, which 
sale was carried out as directed, and the separate sum of $5,000 
was agreed to Is- paid over by the purchasers to the liquidator 
for the steamship “(’liilco,” which sum of $5,000 was duly 
credited to the company in liquidation. As directed by the 
Court, and in the usual course of the winding-up proceedings, 
the respondent liquidator advertised for creditors of the com
pany, and the appellant (by its manager in the city of Vancou
ver, Arthur Romaine Heiter) filed with the liquidator an afli- 
davit, dated April 1. 1011. whereby the appellant claimed to 
1m a creditor of the company (among other claims) on a de
mand note for $10,000 and interest, and, further, stated that 
the appellant held as security for payment of the said note a 
mortgage on the steamship ‘Chileo.” which the said appellant, 
the Traders Bank, valued at $5,000.

The purchasers took possession of the steamship, and, in 
attempting to take the ship to Quesnel, it was wrecked, on or 
about April 27. 1011. and became a total loss. Maritime liens 
were then advanced by the respondent Mcinnes and the class 
of creditors lie represents and they claimed preference on the 
proceeds of the sale of the steamship. The appellant, the Traders 
Bank, claimed to be entitled absolutely to this $5,000.

By order, dated April 26. 1011. an inquiry before the dis
trict registrar at Vancouver was directed to ascertain, inter 
alia, what persons had earned wages upon the steamship “Chil
eo" and were still unpaid, the amount of such wages, and how 
much thereof was earned three months prior to the winding up 
of the company.

By order, dated January 16, 1012. the said inquiry was ex
tended to ascertain, inter alia, what maritime liens there were, 
if any, affecting the steamship “(’liilco” at the date of its sale, 
and whether any and, if so. which of said liens were then and 
are now chargeable “upon the proceeds of the sale of the 
steamship * ('liilco.’ ” Pursuant to these orders the said in
quiries were held and the report of the district registrar, dated



16 D.L.R.| Re Fort (Ikoruk Lumber ('«».

January 9, 1913, sets out his findings. Ilis report contained a 
finding that certain claimants, therein set out, were entitled to 
maritime liens on the steamship “Chilco” at the date of said sale 
in the amounts set opposite their respective names. The re
port further contained a finding hy the district registrar that 
“none of” the said liens were chargeable upon the proceeds of 
the sale of the “Chilco.”

The respondent Me limes moved to vary the said reports and. 
hy an order, dated January 1."», 1913, Mr. Justice Clement varied 
the said report hy striking out the words ‘‘none of,” and held 
that the said liens were chargeable upon the proceeds of the sale 
of the “Chilco,” and further directed that the wage-earners he 
paid the total amount set after their respective names in the 
report out of the proceeds of the sale of the “Chilco” in priority 
to all other claims.

A further order, dated January 22. 1913, to the same 
effect, included the steamship “Chilco,” and. hy a further 
order, dated January 27, 1913, the reports were approved, sub
ject to the said orders so varying the reports in part.

The appellant appealed to the Court of Appeal for British 
Columbia from the order of January là. 1913, the order of 
January 22. 1913, and the order of January 27. 1913. and. hy 
judgment, dated July 22. 1913, the Court of Appeal dismissed 
said appeal.

The present appeal is brought from this judgment of the 
Court of Appeal, hy special leave granted in this Court, in 
Chambers, hy order dated September 16. 1913, on the appel
lant's undertaking to abide hy any order as to costs, including 
costs as between solicitor and client and all other costs which 
this Court may see fit to make.

I think llu* appeal fails. The liquidator undoubtedly in
tended to sell and the purchasers intended to buy the ship .....
from all incumbrances. The sale must he taken to have been 
authorized with a view to attain the object for which the wind
ing-up proceedings were initiated, namely, to convert the as
sets of the company and to apply the proceeds in payment of 
the creditors according to the order and priority ordained hy 
law. It is upon this hypothesis that any claim of the appellant 
itself against the proceeds of the sale in specie must rest ; and. 
in consenting to the sale, the appellant must he taken to have 
assented to the fund being dealt with on this principle ; and, on 
this principle, the superiority of the respondents’ claim is 
indisputable. It is true that the respondents did not, as the 
hank did, consent to the sale before it took place. It may he as
sumed that, in the absence of circumstances giving rise to an 
estoppel, the sale itself would not. r.r proprio ripon. pass to 
the purchaser a title to the ship free from their liens.
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Anglin. J.

On the» other hand, if immediately after the .sale they had at
tempted to en torn* their rights by proceeding against the ship 
in run, the Court would, unquestionably, on the application of 
the purchaser, have directed the liquidator to apply tie pro
ceeds of the sale in his hands in satisfaction of the liens; and 
these proceeds being sufficient for the purpose would have re
strained the proceedings of the lien-holders.

The lien-holders, moreover, might have elected, mero motû, 
to affirm the sale as passing lo the purchaser a title free from in
cumbrances and to proceed themselves against the fund in the 
liquidator’s hands.

Such having been the rights of the parties immediatcl.s 
after the conclusion of the sale, there appears to be no ground 
for holding that the subsequent loss of the ship in any way pre
judiced these rights. That circumstance does not appear to have 
altered the position of the parties in the least. The bank could 
not have withdrawn its assent to a sale free from its own mort
gage on discovery, after the sale, of the existence of .the liens.

There is no suggestion that if the existence of the liens had 
been known prior to the sale any other course would have been 
taken. It seems impossible, therefore, to support the view that 
the lien-holders have, through the destruction of the ship, lost 
their right to elect to proceed against the fund. The rights of 
the bank, if any. to subrogation, or in respect to the marshalling 
of securities, do not appear to have been affected by the judg
ment appealed from ; but it is better that this should !>«• for 
mall.v stated in the order dismissing the appeal.

The appeal should he dismissed with costs, and the liquida
tor should have his costs, as between solicitor and client.

Anglin, »f. :—Although counsel for the appellant argued 
on behalf of his client that the case at bar should be regarded as 
one of the taking over of a security by the liquidator at a valu
ation. under see. 77 of the Winding-up Act, in answer to a ques
tion from the Dench, lie frankly admitted that lie did not him
self consider that to be the proper view of it. lie was, I think, 
well advised in making this statement. That being so. 1 can
not understand how the appellant can successfully maintain 
that it is entitled to the whole sum of $5,000, received as pro
ceeds of the sale of the “Vhilco” without any provision being 
made for the satisfaction of the claims of the wage lien-holders, 
which, admittedly, constituted a charge upon the vessel itself 
in priority to the appellant’s mortgage.

The correspondence between the solicitors for the purchasers 
and the solicitors for tin* liquidator seems to make it clear that, 
at least to the extent of $3.500, there was an agreement that this 
fund should be held subject to the claims of these lien-holders.
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Hut, «part from any effect which should he given to that 

correspondence, it is obvious that the liquidator and the appel
lant mortgagee would, as vendors, he obliged to indeinpify the 
purchasers against these liens, if they remained unafleeted by 
the sale. If they were extinguished by the sale as charges on 
the vessel, or became unenforceable by proceedings against it. 
they attached upon the proceeds of the sale which stood in its 
stead. In either ease, as between the liquidator, representing 
the estate, and the appellant, the proceeds of the sale of the 
ship which were in the hands of the liquidator as an officer of 
the Court and subject to equitable administration in the wind
ing-up proceedings, were available to satisfy the claims of the 
lien-holders as against and in priority to the rights upon them 
of the appellant. The rights of the parties in regard to this 
fund were not affected by the subsequent destruction of the 
“Chilco.”

Hut. in default of obtaining the whole sum of $5,000 to the 
exclusion of the lien-holders, the appellant asked at bar that it 
should be subrogated to the rights against the general estate of 
such of the wage lien-holders as should be paid out of thi< fund, 
which represents the appellant's security, or that there should 
he a marshalling of assets and securities in such manner that, 
to the extent to which it has two securities -one a lien on the 
vessel or its proceeds, in which the appellant is interested : 
and the other a preferential right to payment out of the gen 
oral assets of the estate, in which the appellant is not interested 

the lien-holders should lie required to resort to and exhaust 
the latter security before availing themselves of the former.

As against unsecured and un preferred creditors, repi 
sentetl here by the liquidator, it may well be that this is tin- 
appellant’s equitable right. Hut other secured and preferred 
creditors were not represented before us and. at all events in 
the apparent uncertainty which exists as to whether the assets 
will lie sufficient to satisfy claims of this class, we could not 
determine anything here as against such creditors or which 
would affect their rights. The appellant did not raise this ques
tion in the Courts of Hritish Columbia so far as the record 
shews. The notice of appeal to the Court of Appeal contains no 
allusion to this aspect of the case. The only matter dealt with 
in the judgments delivered in that Court is tin- claim of the 
appellant to entirely exclude the lien holders from any interest 
in the fund of $0.000. In rejecting that claim of the appellant 
the*Courts below were. I think, clearly right. Counsel for tin- 
respondents maintains that this is the only matter which was 
presented or adjudicated upon and that any right which the ap
pellant may have to marshalling or subrogation will arise at a

CAN.

1013

Ri
Fouît !i:cuna: 
I.IMIlKH Co.

Anglin. .1.



184 Dominion L.wv limans. 116 D.L.R.

CAN

8. C.
I ni a

ItK
Koitr(!wmun
1.1'MIIKIt ( '<I.

B. C.

H. 0.
191.1

Statement

Murphy, J.

Inter stage of the liquidation proceedings and will not In* af
fected Iiv tin* disposition of this appeal. Accepting this view of 
tin* matter ami on this basis I concur in tin* dismissal of tin* 
appeal.

Ib«au:i it, .1. : I concur in tin* opinion of Mr. .lustin* Anglin.

A/t/mil ilismissnl.

SPARROW v CORBETT.

Iti ihxh Coin in liia Huprrmr Vuurt. Trial In fore Murphy, ,1.
Si p 11 ni lu r H, I HI a.

I I Mill Ml (IVIK .MS | I'KOMI SHOWY NO 11 I'lO >1 NTMRST MMIVKII BY 

Hl lIMKyi'KVT 1‘KOMINK TO l*AV.

Wlivii ii |irumiw* In |un a |iromiw*or.v imh* it miuli* liy tin* maker
«fier I In* null* Iiiim fa I li'ii ilu«*. it i* prinni furie vvhleiiee uf |»r«*i4i*nt

I Set' XimolHliou nil iiii'-.fiiliMi'iit nf hill* uml Unit**. 15 |).LIt, II. I

Triai, of avtion upon a promissory note.
•Iinlgmeiit was given for the plaintiff with a set-off to the 

defendant.

• I II. MaeX< ill, K.C., ami It ini, for plaintiff.
WinMlii'orlh, and ('rnujh, for defendant.

Mi upiiy, J.: It is olijeeted in this action that the plain 
til) eannot sneeeed lavanse no proof of presentation of the note 
" -s given. The eaae of !h iriiitf v. Ilaifth h (1886). .'1 Man. L.H. 
-I II, and authorities there eited, shew that when a promise to 
pay has been made after the note has fallen due, that is prima 
fni i< evidence of presentment. In this action, pr<mf was given 
id such promise to pay, and, unless my memory fails me, proof 
was also given that some payments were made. At any rate, 
i! was proven that the defendant, after the dm* date, had made 
repeated promises to settle, and had requested time. That being 
so. I hold that the plaintiff is entitled to recover.

With regard to tile set-off. the evidence xvas very unsatisfae 
tory, and I am forced to state that I have to view with close 
scrutiny what was said by the defendant. When a man. in the 
face of the correspondence that was filed in this action, comes 
forward and states that the note here sued upon was an accom
modation note, I think his evidence is of a character that re
quires consideration. Apparently the plaintiff believes that 
the defendant has some sort of claim. With regard to his claim 
for wages, lie admitted himself that it was an afterthought, and 
lie could not even give me the date when lie finally determined 
to make such charges. I entirely disallow these. With regard
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to the* expenses, tin* evidence was so fragmentary that when it is 
miienilwred tin* onus is upon the defendant to prove this set-oil', 
I am rather in a quandary what to do. I must state with re
gard to the claim of $40 for sending his son to Winnipeg, I 
disallow it. not giving credence to his evidence on that point. 
It seems, however, from the correspondence, that lie did do 
some work, or at any rate make some attempts during the months 
that lie charges for, to sell some of the hooks. Whilst I must 
admit that the matter is something of a guess, I believe that 
substantial justice will Ik* done (especially in view of the atti 
tude taken by the plaintilT), by allowing a set-oil* of $1(10. I 
give judgment for the amount of the note and costs, $100.

The defendant will have any costs occasioned by establishing 
the amount of the set-oil* as allowed, the same to be set oil* 
against the costs of the action.

•hlill/HU III Hi i milllll/ljf.

TRUSTS AND GUARANTEE CO. v WHITLA CO.
Alhrrlii Siijnrhir Court. Shunt, ./, Ilarrh 11, lull.

I .VmHINMKNTK MIN r «MUTONS (# VI A M) I'ltl H IO M Us IIY IXHIll.VKNT 
— I MK NT AMI CIIKSSI Kl .

A |ncfcivnve yiveil b\ i ilclilnr when in insolvent circiim-taiiccs ami 
within ISO «lays prior !«• Hie «lehlor's making an a—•iynineiil fur the 
lieiieflt i'f Ins crislitors, in \<>i<I ns in contravention of Hi*1 Albert» 
Assignim-nts Act. Statut«*s I1M17. eh. «*. ami this regardless of (hi* 
<|in*s|ions of intent ami pressure (sees. 4*2 ami 43).

| Itriuillnrl: V. Ittinl: nf It.X. I.. ."Ill 1 an. S.t '.lt. 120. 'Ii»tinyiii-lie<l. |
- t ONTRACTM l 8 I 1)3- .M) OmXITf.NI s> Anhiuxmi xt or $2,500 OI T 

or #tl.50o riKK ixsi n.xxcr.
An oral promise by the «lehtor in eousiileration of an extension t • 

assign to his emlilor out of $0,500 lire insurance then in force a por 
lion thereof "to the extent of #-."11 Ht” as security for a S2.2IHI <|eht i~ 
uiienforeealile for uncertainty, where there is m» ascertainment <*f any 
particular policy of sever»I aggregating the total insurance as the one 
to In* subject to snob lien or charge.

11 Sint ir in \. \l 11 rr hi hi 111 Xiitimuil Hunk, 17 I..II.A, 1 VS. 1 035. ap 
plieil: Tnilhfi v. u/fivial Itniirvr, 1.1 A.t . 323. ilistiuguish«*«l.|

:i l.iKN.s (II— 4a)—Kgi tTAitii i.ikxs Dkkimti:xrsj«.
A lien is not created by a covenant to charge pro|H*rty not «lelinetl 

by tin* covenant ami where there has been no acquisition of proper!\ 
with intent to perform the covenant.

I Miiniiiifitini V. Ktum. 2 Dell. A .1. 2tK1, 44 E.lt. 1001. followe«l.|

Action by tin assignee fur the benefit of creditors In set 
aside as in violation of see. 42 of the Alberta Assignments Act. 
a deed transferring certain fire insurance moneys to the de 
fendant.

Judgment was given for the plaint ill', setting aside the trails
fer.

B. C.

s.c.
1013
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Munihy. J
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St anli // Joins, K.C., and Miulay, lor tin* plaint iff.
('lark, K.C., and Wintir, for the defendant.

Sti akt, .1.:—The plaintiff company is the assignee for the 
benefit of creditors of one 1‘Mward (1. Brown under a deed of 
assignment dated April 25. Bill. Brown had been carrying on 
business at High River as a dry goods merchant dealing in cloth
ing and men’s furnishings and was carrying considerable insur
ance. About the 25th or 26th of March. BUI. a tire occurred 
which destroyed a portion of his goods and certain moneys 
became due him from certain insurance companies. He was at 
the time indebted to the defendants in the sum of #2,460.44.

On April 4. Bill, In* executed a document under seal whereby 
in consideration of the said indebtedness (wrongly stated in 
th«* deed to be #2,674.05) and of the sum of one dollar he 
assigned to the defendants all the said insurance moneys “to the 
extent and amount of #762” payable to him under the said 
policies subject to a prior assignment in favour of one W. K. X. 
Holmes to the extent of #747.4.'$ and he appointed an attorney to 
endorse any cheques for the insurance money on his behalf and 
to receive the proceeds upon trust to pay the same to the defend
ants. The defendants received in cash from Brown at the date 
of tin* execution of this document the sum of #100 and subse
quently received the sum of #762 in the manner agreed upon 
from the insurance companies.

On May 20, BM2. the plaintiff company brought this action 
to svi aside the deed of April 4. 1911, as being made in violation 
of the provisions of the Assignments Act and for an accounting 
by the defendants for all sums collected by them by virtue of 
that, transaction.

It was contended by the defendants that the deed of April 1. 
was given in pursuance of a previous verbal agreement entered 
into on January 4 of the same year between Brown and the 
defendants' representative, Clark.

There are. therefore, two dates with reference to which it 
may Is* necessary to decide whether Brown was in insolvent cir
cumstances or not. viz. : April 4 and January 4.

The evidence of Brown on cross-examination by which the 
defendants attempted to shew that he was not insolvent within 
the meaning of the Act on April 4, appeared to me to be very 
unsatisfactory, lie seems to have given Boa pat. the solicitor 
for the defendants who drew up the deed of April 4. the sum 
of #7,7111.05 as the extent of his liabilities. But lie was not able 
to say at the trial whether this was the correct amount or not 
and lie gave me the very distinct impression that lie had little 
accurate knowledge of the true state of his affairs at that date 
He said that he thought then that lie could “pull through” and
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had then no tliought of assigning hut that very soon his creditors 
began to press him and he decided to assign. Howard, the man
ager of the plaintiff company testified that the assignee had re
ceived claims verified in the way prescribed by the Act to the 
amount of $10,34r>.:{2.

In the absence of any evidence to shew that Brown had. be
tween April 4. and April 25, that is. in a period of three weeks 
during which lie simply entertained the opinion that he could 

pull through and while bis creditors wen* pressing him, in
creased his liabilities by incurring debts to the extent of $2,644 
I think the Court ought to take the evidence of Howard as devi 
sive upon the question. It is curious that the difference between 
$7,701.00 and $10,345.32 is just $2.644. that is within three del 
lars of the amount of the defendants' claim against Brown, and 
this suggests to my mind the explanation that in giving the 
amount of his liabilities to I'oapst. Brown had given the amount 
exclusive of' the claim Poapst was representing. Of course this 
is not very consistent with Mr. Poapst *s direct testimony, but it 
may be that Mr. Poapst was under some misapprehension. But 
even if there is nothing in this suggestion, as perhaps there is 
not. I think I ought to consider Brown's liabilities as having 
reached the amount stated by Howard.

Howard gave the amount of assets which had come into his 
hands as $3,682.95. Brown gave them as amounting to $8.025 
on April 4. This, of course, included the insurance moneys 
which never came into the assignee's hands. There is no neers 
sity however to fix them definitely because even taking the 
largest possible sum they fall considerably short of the amount 
of the liabilities. I think therefore that I must conclude lli.il 
Brown was insolvent when lie signed the deed of assignment of 
April 4. This brings the case within sec. 42 of the Act because 
file effect of the deed was clearly to give the defendants a pn 
ference. Inasmuch as an assignment was made within sixty 
days it does not appear that the question of intent is material. 
This seems to distinguish the case from Tmlhnpi v. \milnni 
Haul,, 10 W.L.R. 122, in which there does not appear to have 
been any assignment for the benefit of créditons. The case of 
Hniallacl; v. Haul; of Hnhsli Soi’lli Aintrlia, ill! Can. S.C.If. 12-1. 
is also distinguishable not only for t ie same reason Imt also In 
cause the whole reasoning of the judgment of Mr. .lustice Idiii-r 
ton rested upon the presence of the word ‘‘such” in the section 
of the ordinance there under consideration. It was obvious in 
that case that the effect of the use of this word before the words 
“conveyance assignment, etc.” was to continue into the section 
the element of intent as set forth in the previous section. In 
tin* present case see. 42 stands by itself and the element of intent
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is not introduced into sir. 42 cither directly or by implication. 
Moreover sec. 44 expressly negatives the necessity of intent and 
removes the element of pressure also from consideration.

It follows that the deed of April 4, standing by itself, would 
be a violation of the Act and therefore void as against the

ClVAKAXTKK plaintiffs.

There remains to he considered the effect of the transaction 
W iiiti.a Co. of January 4. The contention of the defendants as I under- 

HtuurTj stand it is. that whether the deed of April 4, and the subsequent 
payment in pursuance of it were given and made exactly in ful
filment of a prior agreement or not, at any rate under the prior 
agreement they were, on April 4, and afterwards, equitably en
titled to be paid what they in fact received, that the prior agree
ment was made at a time when Drown was not insolvent ; or, if 
he was. there was in any case no intent to prefer on Brown’s 
part or at the very least no intent to receive a preference on 
theirs.

It is clear that both insolvency and such a concurrence of 
intent are necessary to be shewn in order to set aside the trans
action of January 4. Upon this point both Tudhope v. Thi 
Northern Bank, 10 W.L.R. 122, and BcmUack v. Bank of British 
North Ann rira, 26 Can. S.C.R. 120, are authorities.

Inasmuch as I can find on the evidence no such concurrence 
of intent with respect to the alleged agreement of January 4, it 
is not necessary to discuss the question of insolvency at that 
date. Kven if Brown were then insolvent it is clear that the de
fendants had no knowledge of it. There is no suggestion in 
the circumstances shewn by the evidence that the defendants 
had any thought of obtaining a preference over other creditors.

Dut it was contended by the plaintiffs that the conversation 
between Drown and (Mark on January 4 had no legal effect at 
all. The plaintiffs contended that quite aside from any ques
tion of insolvency or intent to prefer that transaction had no 
legal effect of any kind and that the defendants were driven to 
rest their claim upon the deed of April 4. What happened was 
this. Drown had begun business in 1908 with a capital of only 
♦•‘Ml. He had got along pretty well for a time and had dealt 
mainly with the defendants in getting his stock. The year 1910 
was a hard year and as Drown had given a good deal of credit 
lie became towards the end of that year unable to meet bis pay
ments promptly, lie went to Winnipeg to the head office of the 
defendants to arrange for an extension of time. lie then owed 
the defendants about $2.200 of which .+1,200 was over due. 
Brown in his evidence admitted that he had talked about his 
insurance with (Mark, the defendants’ representative, but said he 
did not recollect promising to assign any assurance to them. II-
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said he had no policies with him at the time. He did remember 
however that Clark asked him to assign to them some of his 
insurance. He admitted that lie had arranged an extension. In 
these circumstances it is obvious that I must accept (.'lark’s 
definite statement that an extension of time was agreed upon 
upon consideration of tin- promise of Brown to send down an 
assignment of insurance to the extent of $2,">00. In such a situ
ation it is only natural that Brown would agree to it.

The defendants’ contention is that this agreement consti
tuted a good equitable assignment and that, as it was given 
both for valuable consideration, i.r., the extension of time which 
he in fact received, and also at a time when he was not in
solvent, they are able to rely upon it quite apart from the deed 
of April 4.

I am of opinion however that this contention is not sound. 
There is no doubt that the contingent right to he indemnified for 
the loss by tire of insured property whenever the right shall in 
tin- future arise is capable of assignment in equity: McPhilli/ts 
v. London Mutual Fin lusurann Co., 2d A.U. (Out.) 524. But 
the difficulty which, it seems to me, stands in the way of apply
ing that rule here lies in the uncertainty as to the particular 
insurance policy or policies agreed to he assigned. According to 
Brown’s statement to Clark lie had insurance at tin- time to 
the amount of $6,500. 1 don’t remember that Brown was asked 
in the witness box to say whether he did in fact at that time 
have insurance to that amount or that lie said what amount he 
did in fact have. In the absence of any other evidence, 1 think 
tin- question should lie treated as if the statement which he 
made to Clark which Clark swore to in his evidence and which 
Brown in his evidence admitted having made, was a true state 
ment of the amount of insurance which he carried at that time. 
This being so. it is clear from the evidence of Clark that what 
Brown agreed to do wys. not to give an assignment of all his 
insurance but to assign insurance to the extent of $2,500 as 
security for a $2,200 debt.

If it had been shewn in evidence that Brown at that time was 
carrying only $2,500 in insurance and no more, I think the de
fendants might have suet... ded. But the case was dealt with
on the trial upon the basis that Brown was then carrying 
$6,500 in insurance. At any rate if that was not the amount 
we have no knowledge at all as to what the amount, was and the 
evidence at least pointed to there being more than $2.500 of 
insurance. Now the test seems to lie this, could the defendants 
after Brown's return from Winnipeg to High River and before 
the fire had enforced against him his agreement to assign $2,500 
worth of insurance? A similar question was raised in Godwin
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v. Murchison .\ at tonal Bank, 17 L.R.A. (N.S.) 935. and in a note 
to that caw it is stated that one important question is 
tin* Millie iency of tin* nntceedent agreement tn estnliliHli a title or lion which 
would Ik* nmsiilm-il valid in equity an lietwcen the partie*.

And it is further said:—
If tlie agreement i* so inqierfeet a* to lie inoperative an a traimfer of 
the property to whicli it relate* even in equity there can In- no question 
that tlie date of the actual transfer i* the only one to lie rumidered.

This states clearly enough the exact point involved here. 
Now it seems to me that the views expressed in the House of 
Lords in Tailhtj v. Tin Official Ibcfivcr, 13 A.C. 523, shew 
plainly that if Drown had given a charge upon or had agreed to 
assign all moneys which might become due to him as indemnity 
tinder all insurance policies which might cover his property 
wherever a lire occurred the defendants could have enforced it 
against him. There would then have been no uncertainty what
ever as to the future property which he intended to charge or 
to assign. But that is not what was agreed upon according to 
Clark’s evidence. It was stated to Clark by Brown that he. 
Brown, was carrying #6,500 worth of insurance and Brown 
agreed to assign #2.500 worth of it to the defendants as security 
for his #2.200 debt. Now the parties did not then know what 
the policies wen*. Brown did not have them with him. In effect. 
what Brown said was
Of tin- $0,600 worth of insurance I mo/p carry in whatever companies ami 
tinilvr whatever polieie* it may In* 1 will assign $*2.000 to you if you will 
extend the time for the payment of my délits.

It seems to me there are two difficulties in the way of apply
ing the principle of Taillni v. Tin Official Kcaiver, 13 A.C. 523. 
In the first place the evidence at the trial does not by any means 
establish that the policies current on January 4 were any of 
them identical with the policies assigned on April 4. by the deed 
of that date. This may have been assumed by the parties at 
the trial but there was no evidence at all upon which I can find 
such a fact. In tin* second place even supposing the policies 
current on January 4, included the policies referred to in the 
deed of April 4. it is difficult for me to see how a Court could 
have fixed upon any particular policy or policies during Janu
ary as that or those upon which the defendants were entitled to 
a charge. Upon what policy would the Court have laid the 
charge? Upon what policy or policies can I now say that a 
charge or lien did in reality exist in equity during January? 
It is quite impossible for me to declare upon tiro evidence of 
Clark that there was created by virtue of the agreement to 
which lie testifies a lift) or charge upon the policies referred to 
in the deed of April 4. I quote the words of Lord Justice
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Turner in Mornington v. I\<ane, 2 De U. 6c .1. 290 at US. 44 R.R.
1001 «t 1011:—

I believe* there is no case in which it lien linn been In-Id to be created by 
a covenant to charge property not defined by the covenant and where there 
has been no acquisition of property with intent to perform the covenant.

It therefore appears to me impossible for the defendants to 
get any advantage from the agreement of January 4, even 
assuming the defendant then to have been solvent. This latter 
question need not for this reason be discussed.

The result is that the plaintilVs are entitled to succeed. 
There will therefore be judgment declaring the deed of April 
4. 1911, void as against the plaintiffs and directing the defend
ants to account for all sums received by them by virtue of it. 
A direct judgment for the sum of $762 is not asked for in the 
claim but that would appear to be the particular relief to which 
the plaintiffs are entitled. The plaintiffs are entitled to their

Judgnnnt for plaintiffs.

S. C.
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CANADIAN PACIFIC R CO. v KERR

Supreme CoinI of Catania. Sir Charles /•’ i I : pa I riel-. C.J.. "nil Ihiries. 
htington, Ihiff. Anglin, anil Itnnlenr. .1.1. Xoremlnr 10. 101.1.

(Supplementary to the report continued in 14 D.L.R. S40. i

Railways ( t 11 I)—75)—Fins Origin from loeomotin— 
Inference.|—Subsequent to the handing down of the opinions of 
the other Judges who sat in this case and which are printed in 
14 D.L.R. 840. the following opinion was handed down by the 
Chief Justice, concurring in the dismissal of the appeal.

Fitzpatrick, C.J. :—I am of opinion that this appeal should 
be dismissed with costs. The plaintiff had a right of action al
though the quantum of damages might depend on the character 
of his title. (See eh. 129. sir. 1 .‘12, R.K.B.C.) Also Dinan x. 
Hreakey, 7 Q.L.R. 120. Could that question be raised on this 
record? I am very doubtful. (See Ilamclin v. Hnnnrrman, 31 
Can. S.C.R. 534.)

The origin of the fire is fixed by the witness Anderson be
yond dispute. The material elements of fact from which tin* in
ference of negligence was drawn were : an unusually hot sum
mer and a consequently parched surface in the immediate neigh
bourhood of the railway track. The engine went by tin- place 
at which the fin* was first seen at ten minutes to two in the after
noon, when there was no fire. Ten minutes afterwards the fire 
was seen by Anderson, and five minutes later by the engineer of 
the next train. I think the fair inference was drawn by the 
Judge and we should not interfere. Vide Smith v. London and 
South Western li. Co., L.R. 5 C.P. 98.

CAN.

101.1
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B. C. DOCTOR v. PEOPLE'S TRUST CO.

1913 British Columbia Court of Appeal, Macdonald, CM.A., Irvimi. amt tlallihcr, 
JJ.A. May 20, 1013.

CottlDKATlONN AND COMPANIES (§ IV G 2 -116fl)- PoWCVS of 
offin nt—Cnauthorizcd contract of general manager—Scope of 
appan nl authority.]- Appeal l».v defendant from the judgment 
of Murphy, J., at trial in favour of tlie plaintiff in an action to 
recover for architect ’a services in preparing building plans.

In support of the appeal it was argued that the work which 
had been done on the order of Mr. Cook, a director, and the 
“general manager” of defendant company was in fact done 
for the People’s Trust Building Co., a separate corporation, al
though Mr. Cook had purported to act for defendant company 
and used its letter-heads ill the correspondence. It was urged 
that there being no real authority from defendant company to 
Cook, to enter into the contract with plaintiff, the latter should 
not have been given judgment in the Court below.

Wilson, K.C., for defendants, appellants.
A. II. MacXtill, K.C., and IIini, for plaintiff, respondent.

Tue Coi ht op Appeal held that defendant, company had the 
power under its articles of association to erect a building such 
as the plans in question called for, and that by their articles of 
association any one of the directors might be authorized to 
act as the company’s agent. The articles were in general con
formity with those of the Companies Act, R.S.B.C. 1897, ch. 44, 
under which the company was incorporated. A company is 
bound by the acts of persons who take upon themselves, with the 
knowledge of the directors, to act for the company, provided 
such persons act within the limits of their present authority, 
and that strangers dealing bona fuU with such persons have a 
right to assume that they have been duly appointed : Smith v. 
Hull (llass Co., 8 C.B. 668, 21 L.J.C.IV 106; lliifgtrstaff v. How- 
att’s Wharf, [1896] 2 Ch. 93, 65 L.J. Ch. 536.

In the present ease the articles provided that the business 
of the company should he managed by the directors and any of 
the directors might be appointed to act as agent for the com
pany. Cook might have been appointed, and the transaction 
being within the ordinary business for which the company was 
formed it was not necessary, as regards the plaintiff, to ascertain 
whether the appointment was in fact made or that the powers 
exercised by ('ook were in conformity with the terms, if any, 
given to him by the directors.

Appeal dismissed.
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Alberta Supreme Court, Heck, March II, 11)14. S. C.

1. MoKTUAliK («VII C—157) — IlKHKMITlOX—TKXIIKB A FT Kit MATI HITY— WI4 
Notick ok bon vs—Land Titles Act (Alta.).

As u mortgage of land in Alliertn under the Land Titles Act (or 
Torrens system ) constitutes merely a charge on the land and does not 
grunt the mortgagor’s estate subject, to a right of redemption, a mort 
gogor in default after maturity of the prineipal money and liefuro 
foreclosure may. in the absence of any > ition therefor, redeem 
without giving six months' notice or six months’ interest bonus in lieu 
thereof as it was the practice in England to require under mortgagee 
whereby the legal estate had passed and in regard to which the de
faulting mortgagor was permitted to redeem only by the application 
of equitable doctrines.

\ Archbold V. Ituildinp awl Loan . I nun.. 15 (LI*. 2.‘17. and in appeal,
Id A.It. (Ont.) 1. considered.!

(ji'KKTioN for (leclsioii UK to the notice or bonus, if any. pity- Statement 
tilth* by a mortgagor desiring to pay off Ins mortgage after mat
urity.

P. \\. MacKaij, for the mortgagor.
(tut. /•’. Pointes, for the mortgagee.

Heck, J. It has been left to me to decide whether the Kng- b«*.j. 
lisli rule or any of it is in force in this province
which require* a mortgagor in default to give the mortgagee 
six months’ notice of his intention to pay the mortgage debt 
or in lieu of notice to pay six months’ additional interest.

The rule in Kngland was a rule of the Court of Chancery.
The reason for it is stated as follows :—

No that, whenever the mortgagee calls in hi money, the mortgagor 
must pay it; but the mortgagor is not in the same situation, lie cannot 
compel the mortgagee to take his money at a moment's warning; lie must 
give the mortgagor six months’ notice to receive it. or. which is the same 
thing, pay him six months’ Interest in advance. because the dap of redemp
tion at late bcinp panned he lias lost hin estate at lair awl can he let in 
to redeem bp a Court of ci/uitp on Ip ; and a Court of equity will not assist 
unless he do equity: and the Court holds that it is equitable that the 
mortgagor give six months’ notice of paying in the money to enable the 
mortgagee to provide another place for it; so that it is incumbent on a 
mortgagor to give notice (a passage quoted in the ease mentioned below).

The question was considered in Ontario in the ease of Arch- 
hold v. II a i hi in ;/ and Loan Association ( 1888). 1.1 ( ).|{. 237; 
reversed on a ground not affecting this question. ( 1888) 16
A H. (Ont.) 1.

Of the three Judges composing the Court, Armour, C.J., 
held that neither the rule nor any modification of it was in 
force. Street, J., held that it was in force to its full extent, 
chiefly on the ground that the Court of Chancery in Ontario 

13—III D.I..R.

7

274833



116 D.L.R.194 Dominion Law Reports.

ALTA.

s. c.
1014

Hi:
Pamhrun

Short.

had long recognized it; Ealconbridge, J., eoncurml with Street, 
•I., lmt nri«l that In* nIioiiM not hr koitv to find that lie was 
wrong.

Tin* opinion of Armour, C.J., was as follows:—
I'liv ruli* Hint after default in the payment of the principal money 

seen ml by a mortgage the mortgagee is not honml to receive it unless 
after six months’ notice, or upon payment of six months’ interest, is, no 
doubt, of great antiquity, but. that is its only merit. It is an unjust 
rule, for it does not bind Isitli parties alike. It permits the mortgagee to 
call for payment at any time without any notice, and it compels the 
mortgagor to give six months’ notice, or Ik* mulcted in six months’ in 
tcrest. Iiefore he can compel the mortgagee to receive. It puts another 
instrument in the hands of the extortioner with which to vex his un 
fortunate debtor, and, in my experience, it is never invoked except by those 
who do not aim to lie of good repute. It will, however, like every other 
mode of oppression, have its defenders, and will he eh icily and most 
stoutly defended by those who use the maxim: “Thou shall love thy 
neiglilHiur as thyself” only for the pur|Mises of devotion. It was formulated 
at a time when redemption was regarded only in tin light of an indul
gence to the mortgagor, and Iiefore it had come to lie looked upon as a 
right. It was adopted and has continued to exist in England under cir
cumstances and modes of dealing wholly different from those which pre
vail in this province, and it is wholly unsuited to the circumstances and 
modes of dealing in this province, ought never to have Is-en introduced 
here, and ought not now to Is* followed or recognized.

The alisence of such a rule can work no wrong to the mortgagee, for 
upon default lie can insist on payment, or on a new agreement for pay
ment from his mortgagor.

There* an* additional reasons for the adoption in this pro
vince of the view of Armour, C.J. Mortgages, with us. do not 
grant tile mortgagor's estate, subject to a right of redemption ; 
they constitute merely a charge upon his estate. The people of 
the province are necessarily rather borrowers than lenders. 
Eastern capitalists recognize it as a good field for investment. 
There is no difficulty and there never has been any difficulty in 
securing promptly good investments. So I adopt the opinion 
of Armour, (’.J.

There was no express provision in the mortgage in this ease 
covering the point in question. Whether and to what extent 
such a provision would In* effective, I have not now to decide. 
The matter has been dealt with by statute in Ontario, R.S.O. 
1H97. ch. 121, sec. 17, and in Manitoba. R.S.M. 1902, eh. 115, 
sec. 7.

Order accordingly.
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VlNEBERG v. VlNEBERG

Quebec Court of Kitty's Bench i \ppea! Hide), Kir llorocc [rchainbenult, 
fTrcnholnte, Cross, Carroll, and (lervais. ,1,1. February 24. 1014.

I. Trade name ( # I—9)—Infringement—Infaib competition.
\\ lien* the «leieiulnni <-<>m|>niiy luul ftelwlvil a corporate name re 

■wmbliug the plaintiff*!# corporate name, embarked in a trade the 
same as that of the plaintiff company previously established in the 
same city, and in so doing conspicuously advertised in connection there
with a trade word I r.v. yr„ “progress" i. which, although it may not 
constitute a valid trademark, was publicly known to have been used 
by the plaintiff company as descriptive of its goods, and where the 
defendant's action is found to be injurious to the plaintiff company 
by leading the public erroneously to suppose that the goods sold by 
defendant company are of the plaintiff's make, an injunction will lie to 
restrain the further use of such trade word, although the defendants 
had added thereto the word “proclaimed" in substitution for the 
word "brand” which followed it in the plaintiff’s advertising.

| Standard Sanitary Mfy. Co. \. Standard Ideal Co.. | 111 11 | At. ;s. 
referred to.]

Aiteai. h.v defendants Vineberg’s Limited from tin* judg
ment of tin* Superior Court granting the plaintiffs II. Vineherg 
& Co.. Limited, a perpetual injunction in restraint of alleged 
unfair competition in the publication of certain advertising 
matter. The publishers of a newspaper in which the advertise
ment objected to appeared had been made parties mis-en-cause 
under the (Quebec procedure.

The appeal was dismissed.
Peter litrlovitrh, K.C.. and E. (I. Platt, for appellant.
•s'. II . J(Hobsf K.C.. and (S. C. I’aiihnan-(’<>nltin, for respon- 

dent.

QUE.

K. R. 
1014

Statement

The opinion of the majority of the Court was delivered by
Carroll, J. :- Plaintiffs are manufacturers and wholesale 

merchants of Montreal. They erected a large eight-storey build
ing at the corner of Duluth avenue and St. Lawrence blvd. to 
manu facture goo# Is which bear as trade-mark the words “Pro
gress Brand.” In 1908 they were formed into a company by 
Federal letters patent under the firm name of II. Vineherg & 
Co.. Ltd. They deal in men's, youths’ and boys’ clothing. 
Their trade-mark ‘4Progress Brand” has been registered at 
Ottawa.

The defendants also obtained letters patent from Ottawa 
in 1912. and were constituted a corporation under the name of 
Vineherg’a Ltd. They opened an establishment for the re
tail sale of clothing at the corner of St. Crbain and St. Catherine 
streets, not very far away from the plaintiffs’ establishment.

On March 21, 1912. they published in the Star and in the 
Herald, an advertisement covering an entire page in each of
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QUE these newspapers. At the top of this advertisement, extend* 
ing across almost the whole width of the page, the words “Pro- 

1014 gress Proclaimed" appear in large type. There is, moreover, a 
female figure wearing a hand on its head on which is printed 

Yinebf.ro tjie wor(| “pr0jr|VHH." The typographical characters are about 
Vinkhkro. the same as those used by the plaintiffs for their trade-mark 

---- “Progress Brand.”
Plaintiffs complain of this proceeding. They state that, 

owing to the similarity of the names of the two companies, the 
fact of printing in connection with it the word “Progress,” was 
of a nature to lead the public into error, and, as a matter of 
fact, did lead it into error, and that the defendants’ object in 
constituting themselves into a corporation under the firm name 
of Vineberg's Ltd. was to appropriate the credit and the client
èle of the firm of IT. Vineberg & Co., Ltd.

An interlocutory injunction issued on the petition of the 
plaintiffs; this injunction was declared absolute and perpetual 
by tin* judgment of the Superior Court, but no damages were 
awarded to the plaintiffs although they demanded in their con
clusions $60,000.

Defendants plead that, in using the word “Progress” as 
they did, they had no intention of injuring the plaintiffs; that 
the word “Progress” is an ordinary word of the English lan
guage which cannot be used as descriptive in a special manner 
of goods or merchandise; that everybody can use this word; that 
they were not attempting to copy the trade-mark of the plain
tiffs' “Progress Brand,” and that, as a matter of fact, the 
public was not deceived and did not confound the two firms.

In 1902, the predecessors in title of the plaintiffs registered 
their trade-mark, the words “Progress Brand.” They expended 
large amounts of money to advertise their goods which have lie- 
come very well known throughout the country.

Vineberg’s Ltd., before March. 1912, were not in existence. 
Before that date the principal shareholder of the new firm car
ried on business together with one (ioodman under the firm 
name of “Vineberg, Goodman & Co.” Goodman’s name was 
omitted from the new firm although lie was still interested there
in. The reason of this, however, is not disclosed by the evidence.

Vineberg’s Ltd. leased the ground floor of the Kellert build
ing, an eight-storey building on St. Catherine street. It is 
rather strange that in the advertisement, a pennant with the 
words “Vineberg’s Ltd.” is seen floating at the top of the 
building.

The advertisement, as it appeared in the Star, shews a female 
figure kneeling before the Kellert eight-storey building, a build
ing which resembles rather closely the building which the plain
tiffs had erected for the manufacture of their goods, and this
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advertisement contains the word “Progress,” and underneath it 
the word “Proclaimed.”

What effect did such an advertisement have? It most cer
tainly led into error the merchants of Montreal, and even those 
who bought from the plaintiffs their “Progress” goods. The 
impression which obtained was that the plaintiffs, who are whole
sale merchants, had opened a retail store, which, in the eves 
of the retail trade, is absolutely improper and unfair to them. 
Mr. Larue, manager of the men’s clothing department of Henry 
Morgan & Co., said :—

Mr. Larue, will you tell the Court what was your own impression 
and what vas the impression of the department when this advertisement 
came out? A. My impression was that the firm advertised as Yinehorg'e 
Ltd. "Progress Proclaimed" was u retail store of II. Yineherg, Ltd., and 
so much so that I, who, at the time was,assistant manager, had a confer
ence with the manager at which we both stated that if this were the case 
no goods of the firm of II. Yineherg would ever come into our store. That 
was my impression and the impression of the then manager.

Later, he adds :—
The name "Progress" has been very well known for a very long time.

William Currie, retail merchant, says :—
ty Did you remark anything particular alsnit the advertisement, and 

if so, what? A. I remarked that the word “Progress" was there, and I 
took it for granted Mr. H. Yineherg must have made some special arrange
ment with this firm to handle his clothing, as I knew that the word “Pro
gress" was Mr. Vineberg's trade-mark.

Q. Now is there any similarity between the figure of the vignette which 
appeared in this advertisement on the 21st of March, 1012, and the figure 
which forms the trade-mark? A. The word "Progress” is there.

Q. Is it not true that the word “Progress" is employed all through 
in the advertisement, whenever it appears with the meaning given to it 
in ordinary English, and not as indicating any special kind of clothing? 
A. The word “Progress" is so intimately connected with II. Yineherg and 
Co. Ltd. clothing that I could not help hut think that the word "Pro
gress" all through the advertisement had a hearing on the word "Pro
gress" clothing.

Q. If you hail lieen a mendier of the public, if you had not handled 
"Progress” clothing yourself for many years, would you have taken the 
ordinary English meaning which is given to the word "Progress" from 
that advertisement? A. Naturally I would.

Mr. McCaakill, who was manager of the firm of John Allan, 
said :—

y. Is it not a fact that the word "Progress" is used in that advertisement 
in its special English sense to declare that advancement of some sort is 
being made? A. If this advertisement was put in by any other firm, but 
a firm by the name of Yinelierg. using the word “Progress" would know 
that it caused a disadvantage to Mr. Yineherg.
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g. Hut you would not liavv heard if another tirm had put in that ad 
vertisemenl that they intended to advertise "Progress Hrand" clothingï A.
I won't any. The two names coming together eertainly gave anyone in 
the vlothing business an impression that it is “Progress Brand."

The most convincing1 proof that this advertisement could mis
lead the public is to he fourni in the very admission of the pre
sident of the defendant company, who, when asked

g. You have in your possession alsmt a dozen invoices and statements 
sent to you by the attorneys for II. Yineberg & Co. Ltd. received by them 
in mistake for your firm? You have theseÎ A. I have those, yes.

The learned trial Judge has found this advertisement of a 
nature to mislead the public, and that, as a matter of fact, it has 
misled the public. We agree entirely with him on this point.

The defendants rely on the decision rendered by the Privy 
Council in the case of Standard Sanitary Manufa* tunny Co. 
v. Standard Ideal Co., 11911 | A.C. 78, where it was held that the 
word “Standard,” being an ordinary word of the English lan
guage, not validly he appropriated as a trade-mark, in
asmuch as it not he used for differentiating different
kinds of goods.

Defendants say that the word “ Progress” belongs to this 
ordinary category of words which a trader cannot appropriate 
unto himself to the exclusion of others. This argument, taken
in the abstract, is ................ , but it cannot recover all the cases
which may arise in practice.

I believe—although this Court expresses no opinion on this 
point—that the word “ Progress” cannot be used by a merchant 
exc ely for the purpose of identifying his goods. Neverthe
less when a joint-stock company is formed and takes the name 
of another merchant, with but a slight difference, and when it 
appropriates unto itself a well-known word which has been used 
for the identification of the goods of this other merchant ; when 
the advertisement indicates an establishment of a similar kind 
to that already in existence; when in this advertisement at the 
top of the new establishment the same name appears with but 
a slight variation—whereas, as a matter of fact, the name does 
not appear on the building as it exists in reality—the conclusion 
flows irresistibly that an attempt has been made to deceive the 
public and that this attempt has succeeded.

Kerr, on Injunctions, 4th ed.. at 332, cited by the respon
dent, says ;—

The principle which applies to the cane of n man selling hi* good* a* 
the goods of another. applieH to the ease of a man using the name of an 
other for the purpose of reaping the lienelit of the reputation which that 
other has already acquired in the market. A man has a right to set up 
n shop anywhere for the sale of goods under his own name, although an 
other may have been selling the same class of goods under the snmc name.

3
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ami although the goods, an associated with his name, may have ae<|iiired a 
reputation in the market. The mere use liy a man of his own name is. of 
itself, no evidence of fraud, but there may lie other elements in the case 
shewing that the name has lieeu fraudulently used for the purpose of lead 
ing the public to believe that they are buying goods manufactured by 
another man. and so reaping the benellt of the reputation which another 
has already acquired. It is in each ease a matter of evidence whether or 
not the user of the name has been fraudulent.

And again, at page 334
Where a man has established a trade and carries it under a given 

name, there is fraud if another trailer assumes the same name, or the 
same name with a slight variation, in such a way as to induce persons to 
deal with him in the lielief that they are dealing with the person who has 
given the reputation to the name.

Aulart, in It is work on Vnfair Competition 4 Concurrence 
Déloyale), cites a decision of the Court of Paris of 18KS. which 
has a certain analogy with the present case. There it was held 
that, although a patronymic name is the property of and ' 
to the bearer thereof, yet it ( In- used for purposes of uu
fair More especially, although a limited partner
ship may choose from among the names of its partners that 
which suits it the best as its firm name, and for its marks and 
labels, yet it is not lawful to make this choice so as to divert to 
its benefit the clientèle of an old-established firm which hears the 
same name and carries on the same industry or busi
ness.

This decision supports the remarks of the learned trial 
Judge when he states that in the present case we are dealing 
with a limited partnership.

It has also lieen held that where a trader has adopted as 
his sign a sculpture representing two golden oxen drawing a 
plough with the motto "An boeufs d'or, a competitor estab
lished in the m cannot use for his sign a sculpture
representing two golden oxen drawing a chariot laden with 
sheaves, with the words "Aux Mtnssonmun.” For if the dif
ferences which exist between two signs are sufficient to dis
tinguish the two stores, the points of similarity between these 
signs must lead into error those persons who do not examine 
the stores with very great attention (Angers, November 13, 
1862; Gaillard, Annales 62. 75. cited in Aulart s work. p. 106).

I have spoken sufficiently to shew what we think of this ease. 
It is a dishonest attempt to appropriate the clientele of an old- 
established firm.

Again the defendants cite the Standard Ideal case, |1911| 
A.C. 78. On the facts the learned trial Judge and this Court 
had unanimously declared that the designs and engravings of 
the older company had been obtained dishonestly, and that the
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QUE. publie had been deceived. The trial Judge—the very one who
K. B. 
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has given judgment in this case in the Court below—and the 
Judges in appeal were unanimous on this question of fact. Their 
decision was set aside by the Privy Council which declared :

VlSKBERO
There is no proof Unit any person Inis ever been deceived by tin* al

VlNF.IIKKG. leged similarity between the trade designation Used by the defendant and

Carroll. J.
that used by the plaintiff, nor is there any probability of deception, 

and as to the accusation of “passing off” the Privy Council 
said :—

It is impossible to come to the conclusion that the trade designation 
adopted by the defendant company is calculated to deceive or to lead cus
tomers to believe that in buying its goods they are buying the goods of the 
plaintiff company.

Were the question a purely legal one we should accept with 
respect, as we always do, a decision of a higher Court, but there 
can be no jurisprudence which binds us on a question of fact.

I must say. however, that the present case is clearer than the 
former one, and we have no hesitation in confirming the judg
ment of the Superior Court.

Cross, J. :—The plaintiff*, respondent, is a wholesale dealer 
in ready-made men’s and boys’ clothes, one of the kinds of 
clothes being known in the markets as “Progress” or “Progress 
Brand.”

The defendant, appellant, is a newly incorporated company 
doing business as a retail dealer in ready-made clothes including 
men’s and laws’ suits.

An interlocutory order of injunction issued in this action 
rest raining the appellant and certain newspaper publishers, 
pending the suit, from continuing to publish an advertisement 
under the heading “Progress Proclaimed,” or any advertise
ment wherein the word “Progress” is used.

In the respondent’s complaint, it is in substance set forth 
that the appellant is publishing the word “progress,” in respect 
of its business and of its name, so as to make tradesmen and 
people in general take it as a business of selling the respondent’s 
“progress” clothes, that the advertisements and even the char
ter-name of the appellant are contrivances to make its business 
appear to be the respondent’s business, and that from all this 
the respondent suffers.

The prayer of the action (apart from a demand for dam 
ages not now in question) is that the interlocutory injunction 
be made perpetual, “and that as a result the Court be pleased 
to enjoin the defendant, its officers, representatives ... to 
cease, under pain of all legal penalties, from continuing to 
publish the advertisements herein complained of, to wit, any 
advertisements wherein this word ‘Progress’ is used.”
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The injunction, its made by the judgment now appealed 
from, is a* follows :—

Doth conllrm the said interlocutory injunction; doth enjoin the defen 
dant ngaitmt the une of the word ‘•progress” in any manner in connection 
with its business which may have the effect of deceiving the public, and 
doth also render the same perpetual against the Miis-en-rausc, and doth 
condemn the defendant to pay the costs of the action.

The Court would seem to have granted more than the respon
dent asked for. It would appear that at one point in the trial 
tlie defendant proposed to pul in evidence about letter headings, 
but desisted upon an objection on behalf of the pin inti IT. made 
as follows:—

Mr. Jacobs, K.C.:—I do not see that that is necessary. We are not 
complaining of that at all. I object to the production of the two letter 
heads, inasmuch as they do not affect our cause at all. We are not com
plaining of their letterheads and billheads. We are merely complaining 
of the two advertisements which appeared in the Star and II era hi of the 
twenty-first of March. 11112.

I, however, feel relieved of having to consider this as a mat
ter of importance because 1 do not find, in the appellant’s 
printed or oral argument, any complaint that the restraint ad
judged has gone ultra petita.

Proceeding to a consideration of the merits of the action, I 
take it that we are to eliminate the respondent’s claim to rest 
upon its trade-mark—assuming that it has proved its title to the 
mark—for the reason that one person cannot acquire a right to 
the exclusive use of such a word as “progress.”

Taking the action as it stands, it may be mentioned in a 
preliminary way that it is said in English law that

A man cannot give to his own wares a name which has ben adopted 
by a rival manufacturer, so as to make his wares pass as being manu 
factored by the other. Hut there is nothing to prevent him giving his own 
house the same name as his neighbor's house, though the result may be 
to cause inconvenience and loss to the latter : May ne on Damages. 8th 
ed., 9.

If the second proposition just quoted lmd been recognized 
as law here it would not be surprising to find decisions in trade- 
name cases, such as are to be found where that proposition is 
admitted which shock the sense of justice.

The action before us. whether the rules to be applied be 
those of English or of older French law, is to be decided, not 
by reference to the niceties of trade-mark law, but by applica
tion of elementary principles of the law of torts or quasi- 
offences. The question for decision may be thus stated: Is 
there a violation of legal obligation on the part of a defendant 
who. having selected a name resembling the plaintiff’s name,
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QUE. embarks in a trade tin* same as that of tin* plaintilV in the same
K. B. 
1914

city. and. in so doing, conspicuously advertises in connection with 
his trade a word which anybody may use hut which is publicly

VlNEBKHO
known to have been used by the plaintiff as descriptive of his 
goods, tie- defendant's action being of a nature to injure the

VlNKBKRd. plaintiff!
That, in my view of what has been proved in this case, is an 

accurate statement of the issue presented.
it is in substance what the learned Judge of the Superior 

Court has found to have been proved, and the only point of ap
preciation of fact of which 1 could make mention is that, in 
relation to the objection of the appellant to his being criticised 
tor use of the name “Vineherg’s Limited” in view of the fact 
that the principal shareholder’s name is Vinelierg. I attach 
weight to the consideration that the name “Vinelierg's Lim
ited “ is none the less an artificial creation which the appellant 
has taken the responsibility of adopting. In that aspect com
panies and natural persons are not on the same footing: (hivah 
( '( i/Ioii Estât* s Mil.) v. Eva (’rtflon It tilth* t Estât* s (Ltil.) 

1910 . 27 Times L.R. 24.
It is right that a natural person should la- more at liberty 

to use his real name even to the injury of another person of 
the same name but tile same reason does not exist when the de
fendant's name—as in the case of a joint-stock company—is 
an adopted one.

With that incidental observation, 1 take the facts as found 
by the learned trial Judge. The proof, moreover, leaves no room 
to doubt that the appellants suddenly launched illustrated ad
vertisements with conspicuous display and association of the 
words “ Vineherg's" and “Progress” or “Progress proclaimed” 
in inaugurating a trade in ready-made clothing, had upon the 
respondent's long-established business the very effect which any
body would expect such an operation to produce. In short, the 
appellant was doing the respondent a grievous wrong.

If ease law alone had to be applied to the determination 
of this controversy, difficulties in the respondent's way can he 
seen or imagined.

But with the declaration of article 1053 O.C. before us and 
with the useful machinery of injunctions made available by 
articles 057 and following (\P. there is nothing in the way of 
giving the respondent the relief for which it has asked.

A decision is noted in the “Répertoire” of Finder Herman 
title “Concurrence Déloyale” worded as follows :—

107. Vne société «pii exploite le commerce sous un certain nom com
mercial peut «leimimler A ce «pi’ime |ier*onne. (tortant réellement le même 
nom. «pii vient s'étaldir A proximité «le *«•* magasins et ne livre au même 
c-uninerre. ajoute sur ses «‘iiseigm's te réclames certaines indications de
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nature ft dillY-rcneier 1rs dwiv établissement*: Tribunal commercial Srine QUE.
17 .luin 1887.

That is an imlictition of a mode of relief which van appro- 1914 
priately he applied in such a case as this one.

It is true that, in general, an injunction should lie specific ' IMHKK<I 
so that the restrained party may know clearly what is forbidden, vixuikku.

I nevertheless consider that the appellant has no grievance 
in that respect. Having put itself in the wrong, if it makes use * r'"*'J'
of the word progress in promoting its trade it will he at its 
peril if it does so to the injury of tile respondent. I would dis
miss the appeal.

.!/>/>« nl ilismissi </.

REX v. ANDERSON ALTA.
I Hi rla Suitn im’ t’uiirl. lim i t y. Srnll. Slum I. Itnl:. SumutniM, mul ^ .,

llVf/nA, January 1ft, 1014. |'»||

1. ( mminai, i.aw i * I It—fti—Insanity am a iikkkm i Dm.hi r ok cwhik.
It is misdirection tn instruct lliv jury in n murder trial in which 

the ilrfrner is insanity, that sm-ii defence must In- ninth- mit so as to 
satisfy the jury "Itryoml a reasonable doubt." the latter expression 
having. h\ long judicial usage. Is-eoine associated with the idea that 
more is ret|iiiretl than merely Is-ing "satisfied" that the fact of in 
sanity is provi-d.

| \lr\uyhtiHH I'iihv. |o Cl. A K, 2IHI. coiisideml : /,*. \. \l ys lint II, H 
Can. Cr. Cas. 474. referretl to. |

2. Kaiiiknck mil F.‘i—I74i—Phkmvmvtion am to sanity— I'hkkoxiikr
ANCK OK KVIIIKNVK TO RKBl'T.

'Ihe rule as to presumption of sanity "until the contrary is proved" 
l Cr. t 'ode Itlllft. see. |ft>. as applied to a defence of in-anit \ in a 
criminal case merely ret|iiires proof of insanity by a prc|n aidera nee 
of evidence to the satisfaction of the jury.

| H. v. JrffrrMtni. 72 .1.1*. 4ft7. I Cr. App. Cas. ft.”». 24 Times I ..It.
877. considered. |

.1 Evioknck il IV u—|ft7)—M line ai. hooks < hi \i ewan ok limit Aim

If a witness called to give ex|N-rt testimony is asked alsnit a text 
Issik i»r. pr„ as to mental disease*! ami expresses ignorance of it. 
or denies its authority, no further use of it can Is- made h> reading 
extracts from it. for that would Is- in elfn-t making it evidence;
but. if lie admits its authority, lie then, in a ................nil mis it by
his own testimony, and then may ipiite properly Is- asked for an ex 
planation of any apparent differences Is-twccn its opinion and that 
stated by him.

4. Triai, mil)—15)—Ntatkmknt ok mi nmk:i.—Mikmkk thiai Hkkk.k
K.NCK TO CONMIHI.K COMMt TATION OK MKNTKXl

It is not error entitling the accused to a new trial that the Crown 
counsel in addressing the jury in a murder case stated, as was the 
law, that the Crown through the Department of Justice might iv 
dliee a sentence of death, if the accused were convicted. Ill -lib- 
wtitiiling a term of imprisonment, where such statement was elicited 
by a reference made by counsel for the accused in his address to the 
jury to the disgrace which would fall on the family of the accused
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were lu> con viol cil, and where the trial judge after wards instructed 
the jurv that they should pay no attention to what the punishment 
should be.

f>. Kviiikxcb i # VIII—070)—Criminal law—Police physician qcemtio.n- 
1X0 1*B I HON KB TO DETERMINE ON HANITY.

Answers to questions put to a prisoner in custody by a police phy
sician who put the questions merely for the purpose of forming an 
opinion upon his mental condition are admissible to prove him sane 
where they were not in the nature of admissions or confessions as 
regards the charge against him. although no warning was given the 
accused that what he might say could Is- used in evidence against

(Nee Annotation at end of this case on questioning accused person 
iu custody. ]

Crown cane reserved on a conviction for murder.
/>. F. Chinn, Deputy Attorney-General, and IV. A. Haju, 

K.C., for the Crown.
A. A. McOiUirray, K.C., and A. Ilarron, for the defendant.

Harvky, C.J. :—This case trame on by way of appeal from the 
refusal of my brother Simmons to reserve for the opinion of 
the Court 16 questions which counsel for accused asked him to 
reserve. After hearing the argument the Court consisting of 
my brothers Scott, Stuart, and Beck and myself were all ot 
opinion that there was no sufficient ground to support any of 
the questions except question 12, upon which, though counsel 
had agreed that the argument might Im* considered as on a re
served ease for the purpose of judgment, we thought it advis
able instead of giving judgment in the manner agreed, to 
direct a reserved case in order that there might be a considera
tion of it by the full Bench.

The remaining questions upon which the reasons for our 
conclusions were not given at the time may be conveniently 
dealt with first.

The accused was convicted of the murder of his wife, and 
it is admitted by his counsel that the evidence clearly established 
the fact of the killing, under circumstances which, in the absence 
of explanation, would constitute murder. The defence was one 
of insanity and consequently the only question which was 
really in issue was whether the prisoner at the time he com
mitted the act was insane. The questions an* as follows:— 

if. I. Is there any evidence to support the verdict of the jury? 
if. '1. Having regard to the evidence, in the said verdict perverse or 

such that reasonable men could not render?
In view of the fact that the law presumes every man sane 

and that the burden of establishing insanity is on the ac
cused. and in view of the further fact that the evidence was, as 
is natural, largely expert evidence to which the jury could at-
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tach such valut* as they saw lit. the first question must lie an
swered in the affirmative and the second in the negative.

(j. The third question relates to the refusal to allow a 
question which was asked the expert. Doctor Dawson, for his 
opinion as to whether, when the act was committed, the pris
oner knew the difference between right and wrong. We inti
mated on the argument that no importance could he attached 
to this refusal, because, whether rightly or wrongly, the same 
question was suliscqucntly permitted to he asked in the same 
terms and answered.

y. 4. In the courue of tin- direct examination of the said Dawson. I 
refused to allow counsel for the said Anderson or the said Dawson to read 
to the jury from any text hooks or any extracts dealing with mental 
diseases. Was such a ruling a proper one for me to make?

This question may be more conveniently dealt with in con
nection with questions 8 and tl.

y. Ü. A part of the direct examination of the said Dawson is as fnl

AI TA.

8. C.
HIM

Rex

Andkrson.

Haney, C.J.

y. Yon know the work that I have quoted to you. "Ktoddart on the 
Mind and it* Disorders"? A. Yea. I think it was unneeessarx for you to 
read it. I have given all the facta.

y. But I am interestial in knowing the opinion of others that have gone 
before you, whether they were of the same opinion? A. Yes.

y. Do yon know Tnnze on Mental Diseases? A. Yes.
Tiik C'ovktz—In other words, you suggest that the statement of this 

witness is not suflicicnt for this jury and you yourself want to read it 
to them.

Was such remark, made by me to counsel for the said Anderson, im 
proper, and. if so, could the same have elTectnl a miscarriage of justice 
on the trial of the said Anderson?

The only questions which » Judge may reserve for this 
Court's consideration under sec. lull of the Code are ques
tions of law arising at the trial. It is difficult to see how. in 
view of that fact, any such question as this could he reserved 
or what ruling, express or implied, is involved which, under 
sec. 1018, this Court would he required to consider.

It may In* added, however, that the remark appears to be 
entirely justified considering counsel's preceding statement and 
the fact that it followed almost immediately upon the ruling 
dealt with in the preceding question.

y. II. Having regard to the evidence, was I justified in slating during 
the examination of the said Dawson that there wan evidence that the 
late wife of the said Anderson had admitted that idle wa* pregnant and 
that she hail ndmittiil that a man other than the said Anderson was 
the cause of it, or to hlame for it?

y. 7. Having regard to the evidence, was counsel for the Crown instilled 
in asserting the fact or assuming during the course of the examination of
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fini Miril icn I experts nil Ini «h witnesses, I lull tin* luti* w i ft* of tin* Haiti 
Anderson hail admitted that sbe waa pregnant other than by tin- said 
Anderson ?

It is difficult to see how any such questions as these could 
lie reserved as relating to any ruling on a question of law, hut 
he that as it may, it was in evidence from several witnesses 
and on accused counsel’s own examination that accused had 
said that his wife had made such admission. It was clearly 
evidence therefore as against the accused that such admission 
had been made and there was no objection to the Judge or 
counsel stating or assuming what was the fact.

(,». S. Did I improperly limit the cross-examination of Din-tor ( hurle* 
K ruent Smyth by counsel for the said Anderson in refusing to allow an 
examination of the said witness as to particular eases of insanity having 
regard to the fact that the said witnesses were called to give expert 
testimony?

(}. 9. Did I properly limit the cross-examination of the said Smyth 
|i\ counsel for the said Anderson in refusing to allow the said counsel to 
read to the said Smyth from recognized text Issiks on mental diseases in 
the course of such cross-examination?

I agree with what my brother Beck has said with reference 
to the use of text-hooks. As all evidence is given under the 
sanction of an oath or its t , it is apparent that text
books or other treatises as such cannot be evidence. The op
inion of an eminent author may be, and in many cases is, as a 
matter of fact, entitled to more weight than that of the sworn 
witness, but the fact is that, if his opinion is put in in the form 
of a treatise, there is no opportunity of questioning and ascer
taining whether any expression might be subject to any quali
fication respecting a particular case. A witness would not be 
qualified as an expert if his opinions were gained wholly from 
the opinions of others and the faith that is to be given to the 
opinion of an author of a treatise must come through the faith 
in the witness and the confidence to be placed in the witness’s 
opinion, in theory, is not to be derived from the < ce in
ilie author with whose opinion lie agrees. On principle, there
fore. nothing may be given from a text-book, other than as the 
opinion of a witness who gives it. On cross-examination the 
Judge should be careful to see that an improper use is not made 
of text-books, practically to give in evidence opinions of absent 
authors at variance with those of the witness. It is quite ap
parent that if the witness is asked about a text-book and lie 
expresses ignorance of it, or denies its authority, no further 
use of it can Is* made by reading extracts from it, for that 
would be in effect making it. evidence, but if he admits its auth
ority, he then in n sense confirms it by his own testimony, and 
then may be quite properly asked for explanation of any ap-
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parent difl'vrvtievs between its opinion tmd that stated by 
him.

y. In. Were tin* statements muile l»y tin* sail I Anderson to Doctor 
Frederick Oerehaw. a witness called l>y the Crown, properly admitted in 
evidence by me. if appearing that the said (Jcrshaw was an ollicer of 
police and that such statements wore elicited by ipiostioning and without 
the customary warning to the said Anderson ?

Tliis question should In* answered in the atlinnative. The 
doctor was not a person having any control over the accused, 
lie was not an officer of the police in tin* ordinary sense, but 
merely a police surgeon. Moreover the statements made in an
swer to bis questions were not admissions or confessions in any 
sense. The questions were asked merely in order that the doctor 
might, from the answers and the manner of giving them and 
the general conduct of the prisoner, form an opinion as to his 
mental condition.

(Question 11 was abandoned.
Q. 1.1. Having regard to the evidence, wax that portion of mv charge 

to the jury next hereinafter set forth a misstatement of fact ': It is sng 
geste»l that this man was labouring under a delusion particularly as 
sociated with the infidelity of his wife and that the effect of that on his 
mind for some weeks ami possibly months, had In-cii to deprive him of 
his reason, of his judgment and of his ability to distinguish riidit from 
wrong, or. if you like, of his ability to appreciate the nature and the 
quality of his act.

This also scarcely appears to raise any question of law. cer
tainly no improper ruling. Moreover, there seems no objection 
to the statement on any ground. Counsel for accused stated 
that what lie was trying to establish was that a person under 
a delusion might, after a period of time, become, momentarily, 
entirely devoid of reason and In* suggests that the remark of the 
learned Judge indicated that lie was trying to establish that lie 
was deprived of reason “for some weeks and possibly months."

The pro|n*r reading and intention of the statement would 
seem to be entirely in accord with what counsel admits the evid
ence indicates, and not the construction lie seeks to attach to it.

y. 14. Having regard to tile evidence of all the medical witnesses, was I 
right in charging the jury, by way of a caution to them, that it was 
their duty to examine the conditions incident to the occurrence much 
more closely where a man has Is-en able to conduct his business as an 
ordinary business man and to use his reason and judgment in the usual 
business transactions incident to his walk in lib*7

y. 15. Counsel for the Crown having said in the course of his address 
to the jury, something to tin* effect that, since counsel for the accused lunl 
spoken of the disgrace to family and relatives, lie wished to point out that 
even though a verdict of murder was brought in that the Department of 
•I list ice or the Minister of .lust ice who has control of these mailers might 
reduce the sentence of death to something less, confinement of the pris-
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oner or *nmc0iiug of that nature. I recalled the jury and instructed 
them at length to the effect that they should pay no attention to what 
the punishment should he.

Was that statement by counsel for the Crown justifiable?
And if not. was my direction on the point sufficient to remove all 

possibility of a miscarriage of justice by reason of such statement !

Them* «re both mu Hers of fact and not of law. It is con
tended that the charge referred to in question 14 contains a 
suggestion of an incorrect interpretation of the evidence. Even 
if that would permit the Court of Appeal to review it. it does 
not appear that the evidence will support the contention.

As to question 1(i, it is not argued that the learned Judge 
could have protected the accused more than lie did. ViiIcks the 
trial Judge should have discharged the jury, the failure to do 
which would Is* an implied ruling that it was not his duty to 
do so. it is difficult to see what error there is on his part.

The statement made by counsel for the Crown was merely a 
statement in common language of the \Cell-known fact that the 
right of clemency is in all cases in the Crown. That fact, 
should not, of course, in any way affect the jury in deciding 
whether the evidence establishes the guilt or innocence of the 
accused, but the trial Judge cautioned them fairly as to that 
and it is difficult to see how it could then be any more import
ant than the common appeal to sentiment, more or less directly 
made in most criminal cases by prisoners’ counsel, upon which 
the Judge also usually cautions them.

Qiiiwtioii 12 which is now reserved is:—
ty 12. Was my charge to the jury that the oiiiih was upon the saiil 

Anderson to satisfy them "lieyoml a reasonable doubt” as to his in
sanity a proper statement of the law?

After the two arguments and the most careful consideration, 
I have come to the conclusion that although the matter was not 
put to the jury in the usual form, the expression “beyond a 
reasonable doubt” being commonly "i*d with reference to 
the proof of guilt in ordinary cases, nevertheless the expression 
as used by the learned Judge was in law strictly correct. The 
law with reference to the burden of proof when the defence of 
insanity is raised was declared by a conference of all the Judges 
in 184J in McNaf/htrn'H case. 10 Cl. & F. 200. 8 Eng. R. 718. 
It is not necessary to deal with the on of insanity de
clared by that ease, but merely with the burden of proof since 
that is all that is raised by the question. In the note to the re
port in the English Reports ( reprint) vol. 8, p. 718, it is stated 
that the rules laid down by that ease have been rejected by 
many of the American States, but. as far as I am aware, though 
some of them, particularly those n to the degree of in-
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sanity necessary to free from responsibility, have been adversely 
criticised by text-writers, they have been uniformly accepted 
up to the present day as the declaration of the law in Eng
land and Canada. It is apparent then that a reference to 
American text-writers and cases can furnish no aid in deter
mining the law in Canada on this subject.

In McNatjhtin’s case. 111 Cl. & Kin. 200, 8 Eng. It. 718. it 
is laid down that
I lie juror* ought to !*• told in nil vase* t lint every mini in to he presumed 
to he mine and to possess Miillieient degree of reason to In- responsible for 
liis crimes until the contrary he proved to their satisfaction; and that to 
establish a defence on the ground of insanity it must Is* clearly proved
that at the time of tin......minitting of the act. the party accused was
I ilium ring under such a defect of reason, from disease of the mind, as 
not to know the nature and quality of the act lie was doing; or if he 
did know it. that he did not know that lie was doing what was wrong.

It is apparent that the only question to In* determined is. whe
ther “satisfying beyond a reasonable doubt” requires a higher 
degree of proof than “proving to the satisfaction*’ or “clearly 
proving.” With the meaning I attach to tin* word “satisfy” I 
find myself unable to conceive how I can In* satisfied that a 
thing is so. if I have any reasonable doubt that it is so. The 
new Standard Dictionary defines “satisfyas meaning “to 
free from uncertainty, doubt or anxiety; to set at rest tin* mind 
of.’* Webster’s International defines it in almost the same 
words : To free from donht, suspense or uncertainty.”

In Russell on Crimes. 7th ed.. (15, there is a reference to 
H cl H iif/ ham ’.s' ease in 1812. The charge was murder and 
Chief Justice Mansfield, the presiding Judge, told the jury that 
in order to support the defence of insanity, it ought to be 
proved by the most distinct and unquestionable evidence that 
the prisoner was incapable of judging la-tween right and wrong; 
that, in fact, it must he proved beyond all doubt, etc.

This ease was thirty years before MrSai/hti ii’m rase, hut in 
the latter case the Judges did nothing more than declare what 
tile law then was on the questions raised.

In Itrjfiiia v. StoktM, :i C. & K. 185. in 1848. five years after 
Mi Xufihh n’s ease. Huron Holfc, tin* presiding Judge, the charge 
being murder and the defence insanity, told the jury that:—

If a prisoner s«H*ks to excuse himself upon the plea of insanity it is 
for him to make it clear that lie was insane at the time of committing 
the otfcncc charged. The onus rests on him: and the jury must Ik* 
satisfied tlnjt lie actually was insane. If the matter Is* left in doubt, it 
will Is* their duty to convict him. for every man must la* presumed to lie 
res|Mnisihle for his acts till the contrary is clearly shewn. •

I haw not been able to ascertain from any material at hand 
whether Huron Rolfe was one of the Judges in McNafihh n \<t
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t use, hut even if In- were not. his interpretation of the meaning 
of the rule then laid down, coining as it does so soon after the 
expression of the rule, seems to me to lie very important.

Only five years ago the law was laid down in the same gen
eral and absolute terms l»y Mr. Justice Bigham who had then 
been a Judge of the King’s Bench Division for more than ten 
years, prior to which, for nearly fifteen years he had been a 
Q.C. and leader of the North Circuit.

In It. v. Jvfftmon (1908), 72 J.l\ 467, the charge was mur
der and the killing was clearly proved by eye-witnesses. In his 
charge to the jury on the subject of the defence of insanity 
which was raised by the prisoner. Mr. Justice liigham said :

!!«• mint make it out clearly mi tlint the jury are utile In nay without 
any reitwmnhle doubt that the man when lie committed the net was in 
fact incapable of difttinguitdiing right from wrong, 
and after the jury had retired they were recalled and directed 
again on this point in the following words :—

You must remeinlier that it i* for the primmer, hv hi* evidence, to 
sntisfx yon lieyontl all reasons Idi- doubt that lie did not know that lie 
wa* doing wrong.

I Juror:—If there is n doubt I suppose the prisoner will have the 
lienetit of it?

ItiuiiAM. J.:—No. no; that is what I want to explain to you. lie has 
to make it out to your satisfaction without any reasonable doubt. If 
you have a reasonable doubt whether In* knew that lie was doing wrong, 
or not, you must Ibid him guilty.

There serins no room for reasonable or other kind of doubt 
that if the law is correctly declared by Mr. Justice Bigliam. no 
exception can be taken to the direction in the present case.

It is somewhat significant too. that though an appeal was 
taken from the verdict of guilty rendered in that ease no excep
tion whatever was taken to the correctness of the Judge’s de
claration of the law on this point.

It is contended, however, by prisoner's counsel that, even 
though that may Is* a correct interpretation of the law in Kng- 
land. it is not so in Canada. Iiecause there is a section of the 
Code which has in effect changed the law. Section 19 in the 
first part declares tile law as laid down in MrXafjlih ii'h case as 
to the degree of insanity necessary to rentier irresponsible. Sub- 
sec. J says:—

Kveryoni’ -ha 11 Ik- presumed to Is* «âne at the time of doing or omit
ting to do any act until the eontrary is proved.

It is content led that, because the.section says nothing of the 
degree of proof required, it changes the law as declared in 
MiXat/hlt ii x ease, that the proof must In* clear anti satisfying.

There is no doubt that a distinction has long been recog-
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nized between the* character of proof to establish guilt of a 
crime ami that to establish a civil claim and if the section in 
question were making a new law it appears to me that then- 
might he some force in tin- contention, hut as far as tin- words 
of the section go they are quite within the law that had been in 
existence for a long time and the only question open is the char
acter of the proof. In the absence of something to indicate an 
intention to change the law. I can see no reason to think that 
the word “proved" is used in any other sense than that in 
which it had been used ever since Mt Xatilitai’s case when used 
in this application.

I can see no ground, therefore, on principle or authority for 
concluding that the rule as to proof in civil cases has any ap
plication to this case. It is not a civil ease. The degree of proof 
is clearly declared by the .fudges in MtX tighten 'x case. It has 
been interpreted hv the .Judges to whom reference has been 
made and no Knglish or ('anailini authority has been cited 
which in any way questions that interpretation, so that tin- 
weight of both authority and reason appears to me to support 
the correctness of the learned .Judge’s declaration of tin- law.
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Scott, J., concurred with Beck, J. scott, j.

Srr art, .J. :—The point of law raised by the twelfth question stum. j. 
is one, the importance of which cannot very well he exaggerated.
We are asked to declare the law for this province in regard to 
the proper form of instruction to he given to a jury when upon 
a criminal charge the defence of insanity is set up. The proper 
instruction is decisively laid down by the Judges and accepted 
by the House of Lords in the answer to the second and third 
questions in McXaghti n*s case. Id Cl. & Fin. 200. 8 Eng. R.
718. In the case before us. the learned trial Judge did not 
adopt the exact phraseology of Lord Chief Justice Tindal. In 
delivering the opinion of the Judges the Lord Chief Justice 
said :—•

I In- jurors ought to In* tohl in all case* that every man i* presumed 
t'i la* sane ami to posse»* a siiltieienl degree of reason to In- responsible 
for his erinies until the contrary lie proved to their satisfaction; and 
that to establish a defence on the ground of insanity, it must Ik- clearly 
proved that at the time of the committing of the act the party accused 
was labouring under such a defect of reason from disease of the mind as 
not to know the nature and quality of the act lie was doing, or. if lie 
did not know it. that he did n t I n w t* : t !ie was doing what was

The learned trinl Judg . while following in the main tin- 
ideas thus set forth, added to his instruction the phrase, “be
yond a reasonable doubt.” He told them that before they could
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Requit on the ground of insanity, they ‘‘muet be satisfied be
yond a reasonable doubt that this man’s reason was dethroned, 
that In- was incapable of exercising judgment and incapable of 
knowing right from wrong at the time.”

The whole question, therefore, is whether, h.v the addition 
of the phrase “beyond a reasonable doubt,” the learned trial 
Judge gave an improper direction to tile jury. Did or did not 
the use of that expression add anything to. or vary in any way, 
tile meaning which would have been conveyed by the use of the 
exact language of McS tighten*s ease?

Now. it seems to me plain that we are here upon very deli
cate ground for. if it is decided that nothing was added by the 
use of that phrase, then it logically follows that the use of the 
language of MrXagliti it's case must he considered as equivalent 
to the language used hv the learned trial Judge and therefore 
it also follows that the use of the language of McNaghtenrs 
ease. viz., the use of the simple expression “satisfied” and 
“clearly proven" without any additional expressions of earnest 
emphasis by the Judge would, in a case where no special de
fence was raised, the burden of proving which is by law upon 
the accused, he quite sufficient to satisfy the well-known rule 
in favour of an accused that the jury must Is* satisfied of his 
guilt “beyond a reasonable doubt." Indore they should convict 
him. An* we then to say that it is not necessary to use that 
now classic expression or at any rate any words of stronger 
and more impressive meaning than the words used in .1h-Xagh- 
tm's case in charging a jury with respect to tile degree of cer
tainty which the prosecution must create in their minds as to 
a prisoner's guilt before a verdict of guilty can lie rendered, 
but that the prisoner cannot demand anything more than the 
use of such expression “satisfied” and “clearly proven”? That 
appears to me to Is* the logical result of sustaining the direction 
to the jury in the present case, and T hesitate to do anything 
which would lead to that result. It may, indeed. Is* as the Chief 
Justice points out. hard to express any intelligible distinction 
between the two phrases, but, for myself, I cannot undertake 
to do anything which necessarily involves the removal of the 
protection which it has always been understood that the neces
sary use of the expression “beyond a reasonable doubt” or at 
any rate words of similarly emphatic meaning has given to an 
accused person. If the expression was not improper in the 
present ease, then it inevitably follows that it is not necessary 
in the ordinary ease.

1 think the rule is well established that an accused person 
is entitled to have such a direction given. Neither on the first 
argument nor on the second did I receive any satisfactory an-
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swor to this contention, although on both occasions T put my ALTA, 
difficulty clearly to counsel for the Crown. § (.

1 agree with what my brother Beck has said in regard to 1914 

the use of text-books in the examination of witnesses and with 
the Chief Justice on the other points reserved, but on the one ^'x 
point " dealt with I think there should be a new trial. Anukhsox.

December 20, 1013.

Beck, J. :—This is an appeal from the refusal of Simmons,
J., to reserve questions -for the Court, which by the consent of 
counsel is to he treated as if the learned Judge had in fact re
served the questions.

The prisoner was charged with and found guilty ami con
victed of murder. The homicide was confessed. The defence 
was the insanity of the prisoner at the time of the homicidal 
act.

The learned Judge in his charge to the jury used the fol
lowing expressions

The law lias lieen quite correctly stated that the onus is upon him 
(the accused) to satisfy you lieyond a reasonable douht that at that 
time lie was not capable of appreciating the nature or extent of his 
action.

And again:—
I have already mid you that you must In* satisfied lieyond a reasonable 

douht that thi> man’s reason was dethroned, that lie was incapable of 
exercising judgment, and incapable of knowing right from wrong at the 
time, in order to excuse him on the ground of insanity; hut if you have 
a reasonable douht in that matter, you will l»e still bound to convict him; 
hut if you are convinced lieyond a reasonable doubt (of his insanityi 
you «ill not lie able to convict him.

The view of the leanied Judge was put clearly iu the same 
sense after the jury had retired in these words:—

I gave them very definite instructions on that; that the defence must 
establish (insanity) beyond a reasonable doubt; and that if they had any 
reasonable doubt they are still to hold him responsible

One question was, was there a misdirection! I am clearly 
of opinion that there was a misdirection.

It is commonly and generally speaking, correctly said, that 
in a criminal prosecution, the case for the Crown must be estab
lished “beyond a reasonable doubt.” The rule is put in Cye., 
vol. 12, tit. “Criminal Law,” as follows:—

(r). Reasonable doubt. (1) -General rule. In criminal cases a verdict 
of guilty cannot lie based upon a mere preponderance of proof. The jury 
are required, particularly where the evidence is circumstantial or contra
dictory, to lie satisfied upon all the evidence beyond a reasonable doubt 
that the accused is guilty. In this respect criminal cases dilfer from 
civil, for in the latter no presumption is indulged in in favour of either

7
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k ( that the .................. reasonable doubt a|i|ilie* only to criminative, and not
to exculpatory, fact*. Hence, defendant i* not required to establish such 
fact or fact* in mitigation Iwyond a reasonable doubt. It i* sufficient 
if lie satisfy the jury of their truth by credible or pr« rating evid
ence. or if tin- exculpatory fact*, taken in connection with the incriminat
ing evidence, raine a reasonable doubt of the guilt of the prisoner.

In support of this latter proposition may liv cited ShaldarVt 
case. ‘2 Cohen's C.A.R. 217, and King v. Myth rail, 8 Can. Cr. 
Cas. 474.

The rule, moreover, goes further, and is well expressed and 
explained in Taylor on Evidence, par. 112:—

One of the most important of disputable legal presumptions is that of 
innocence. This, in legal phraseology, "gives the benefit of a doubt to the 
accused.” and is so cogent that it cannot Is» repelled hy any evidence 
short of what is siillieieiit to establish the fact of criminality with moral 
certainty. In civil disputes, when no violation of the law is in question 
and no legal presumption o|ierates in favour of either party, the pre- 
|mnderancc «if probability, due regard Is-ing lunl to the burthen of proof, 
may constitute siillieieiit ground for a verdict. To aliix <m any person the 
stigma of crime require*, however, a higher degree of assurance: ami juries 
will not In» justified in taking such a step except «in evidence which exclmles 
from their mimls all reas«imihlc iloulit. It has sometime* Inn-ii *ai«l that 
the pr«»siimptioii in «|iiestion is coiilim-d to the criminal Courts, uml is 
i there specially in favour of life ami liberty, ami as a safeguard
against error in convictions which are not open to revision. Hut it rests 
<m a broader basis. The right which every man has to his character, the 
value' ut that character to himself ami his family, ami the evil conse 
«piences that woiihl result to siadi-ty if charg«»s of guilt were lightly en 
tertaineil, or mulily «•stahlishi»il in Courts of justice; th«»*c are the mil 
«•oiisi«h»ratioiis which have hsl to the ailoption of the rule that all im 
putations of crime must In» strictly proved. The rule, accordingly, is 
recognized by all tribunals. wh«»tlu»r civil «ir criminal, ami in all pro 
ceeding*. whether tin- qimstion of guilt Is» directly or incidentally raiseil. 
For example, in an action against an insurance company t«i recover a 
loss In tire, ami where the «h»fi»m»e is that tin» plaintiff wilfully burnt 
ihiwn the premise*. the jury. l*»for«» finding a venlict against the plaintiff, 
must In» satisfied that the act imput<»«! t«i him has ls»en proved by clear 
evidence, so clear as to justify a conviction f«ir arson; and. in general, wlu- 
lher the question arises in a prosecution for it, or in a civil Court, for 
gory or bigamy must similarly In» «»stablis|M»«l by the same strict evid 
once. In accordance with this principle, it has been hchl in America that 
in a civil action on a |sdicy of insurance a «loath must In» pre*um«»«l to 
have been a natural one. ami not a suiciile. when there is no evidence as 
to it* causi». since suiciile is felony.
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It is another question, however, when an accused person 
confesses the material acts constituting the charge, hut seeks 
to avoid the inference of evil intent h,v setting up insanity in 
any of its numerous forms. There the burden of proof is ad
mittedly thrown upon the accused and the question is whether 
he must establish his affirmative defence of insanity “ Is-yond 
a reasonable doubt” or only by a preponderance of evidence.

The answer given by the Judges in MrSmjhti n*s ease. 1<i 
Cl. & Fin. 200 at 210, 8 Kng. K. 718 at 722. to the second and 
third questions submitted to them was as follows:

The juror* ought to lie told in nil case* that every limn i* to Is- pre
sumed to be Mile Mllil to |ni**c*s a sufficient ilegm* of reason to lie re- 
spon»ildc for his crimes until the contrary Is* proved to their satisfaction, 
ami that to establish a defence on the ground of insanity, it must Is* 
clearly proved that at the time of the committing of the act. the party 
accused was laliouring under such a defect of reason from disease of 
the mind as not to know the nature and <|iialit\ of the act lie was doing: 
or if he ilid know it. that he did not know lie was doing what was wrong.

This must he accepted us n correct statement of the obliga
tion of the accused in such a case; but the question remains 
whether there is a difference between telling the jury that, in 
order to give effect to the defence of insanity, they must find 
insanity proved ‘‘beyond a reasonable doubt.” and telling them 
that, for that purpose, the defence must be proved ""to their 
satisfaction” or “clearly” proved.

Whether there is in psychology an admissible distinction of 
meaning in these three expressions, and if so. what that dis
tinction is. it seems to me it is not necessary to inquire. The 
expression “satisfaction beyond a reasonable doubt” has lie- 
come consecrated by long judicial usage as pointing to a state 
of mental satisfaction in some sense greater than “satisfaction” 
simpliriti r or that state of mind induced by proof that is merely 
“clear.”

A history of the introduction and subsequent persistent use 
of the expression “beyond a reasonable doubt” is to lie found 
in Wigmore on Evidence, par. 2497.

The distinction is fully recognised in />##< #/. Ihrim v. Wilson 
(1855), 10 Moore IM*. 502 at 5.'U, 14 K.R. 581 at 592. where 
it is said

Now. there is a g mit distinction lietween a civil ami a criminal case, 
when a ipivstinn of forgery arises. In a civil case the onus of proving 
the genuineness of a devil is cast u|miii the party who produces it and 
nsMcrt* its validity. If there lie conllieting evidence as to the genuineness, 
either by reason of alleged forgery or otherwise, the party asserting the 
dei'd must mil inf y the jury that it is genuine. The jury must weigh the 
conflicting evidence, ronniilcr nil Ihr /n-olmbililivn of the case, not excluding 
the ordinary presumption of innocence, and must determine the i|iic*tion
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accortlin<i 1° the balance of IIiohc probabilities. In n criminal cane, the 
on un of proving the forgery is cast on the prosecutor who asserts it, ami 
unless lie can satisfy the jury that the instrument is forged to llie exclu- 
sion of reasonable iloabt, the prisoner must lie acquitted.

Noxv. the charge of the learned Judge appears to their Dirdships to 
have in effect shifted the onus from the defendants who assert the deed, 
to the plaintiff, who denies it. for in substance lie tells the jury that 
whatever lie the balance of the probabilities, yet. if they have a reasonable 
doubt, the defendants are to have the lienelit of that doubt, and the deed 
is to lie established even against the probabilities in favour of the doubt, 
t ertainly it lias lieen the practice so to direct the jury in a criminal case; 
whether on motives of public policy or from tenderness to life and lilierty 
or from any other reason, it may not lie material to inquire, but none of 
those reasons apply to a civil case. If. indeed, by the pleadings in a civil 
case, a direct issue of forgery or not. lie raised, the onus would lie on the 
party asserting the forgery, and this would Is* more like a criminal pro
ceeding. but even then the reasons for suffering a doubt to prevail against 
the probabilities would not in their Lordships’ opinion apply.

In regard to the defence of insanity the matter is put in 
('ye. (l.o.) as follows:—

There is a direct conflict in the cases as to the degree of proof neces
sary to establish a defence of insanity. ( 1 ) A few of the cases have held 
that the defendant must establish his insanity lievond a reasonable doubt, 
i‘21 Others have held that lie need not do so lievond a reasonable doubt, 
but that lie must do so by a preponderance of the evidence or to the 
leasonable satisfaction of the jury, i .11 Others have . "Id that, while he 
Inis burden of introducing some evidence to rebut tl e presumption of 
sanity, yet. if on all the evidence, the jury have a reasonable doubt as to 
bis sanity, they must acquit.

Tin* second of those propositions is supported by much the 
greater weight of authority.

As I have already said, the opinion of the Judgi1* in Me- 
SaijhUn** ease. 1(1 Cl. & Fin. -IMl. 8 Eng. R. 718. must l>o ac
cepted as a true statement of the law. In view of the authorities 
and opinions I have referred to. it must also lie accepted that 
there is a clearly recognized distinction between being satisfied 
beyond a reasonable doubt as contrasted with being merely 
satisfied or having clear proofs. Hence, I have formed the 
clear opinion that it was a misdirection to instruct the jury 
that the accused must make out his defence so as to satisfy 
them beyond a reasonable doubt. The only safe rule would seem 
to be to adopt the very words of the Judges in McNaphtm’s 
case : “to your satisfaction “clear proof;’’ and I should my
self. I think, often be inclined to point out to the jury the 
heavier burden of proof lying upon the prosecution than on 
the accused.

On this ground. I think there should be a new trial.
V not her question raised is, however, of such importance
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that I think it well to give it some careful consideration, namely : ALTA
the extent to which text-hooks may he used in the examination s<c
of a medical man as an expert both in direct examination and pm
in cross-examination.

There are extremely few reported decisions dealing with **KX 

this question and none of them. I think, are binding upon us. Axukhhox.
The only decisions I can find are the following:— Berk ,
Spencer ('owpcr’s ease 1999). Id How St. Tr. 1 Hid. where 

it appears that a medical witness was allowed to refer to a text
book.

Collin' v. Simpson (18:11), 5 C. & I*. 7d, .‘18 R.R. 7ÎM». The 
action was for slander, imputing that the plaintiff, a medical 
man. had prescribed improper medicine. Counsel for the plain
tiff proposed to shew that the prescriptions were proper and 
the doses not too large, and wished to put in medical books of 
authority to shew what was the received opinion in tin* medical 
profession. Tindal, C.J., said :—

I think you may ask a witness whether, in the course of his reading lie 
has found this laid down. ... I do not think the ltooks themselves 
can lie read : hut I do not see any objection to your asking the witness 
his judgment and the grounds of it. whieli may lie in some degree founded 
on books as a part of his general knowledge.

Tin (Jnnn v. Crouch ( 1844). 1 Cox C.C. 94. The charge 
was murder, the defence insanity. Counsel for the prisoner 
proposed to read to the jury from the medical text-books in 
opening his ease to the jury. Hi* was stopped by Alderson,
II. I think In* is referring to medical text-books when lie says:- -

Any person who was properly conversant with it might he examined, 
hut then lie adds his own personal knowledge and experience to the in 
formation lie• may have derived from Imoks. We must have the evidence 
of individuals, not their written opinions. You surely cannot
contend that you may give the lssik in evidence, and if not what right 
have you to quote from it in your address, and do that indirectly which 
you would not he | emitted to do in the ordinary course?

litffina v. Taylor (1874), 13 Cox C.C. 77. The charge was 
murder, the defence insanity. Counsel for the prisoner ap
parently called no evidence. A surgeon, though examined as a 
witness for the Crown, seems not to have been cross-examined 
on the question of insanity. Counsel for the prisoner in his 
address to the jury proposed to read a case from Taylor's Medi
cal Jurisprudence. Brett, J., said:

That is no evidence in a Court of justice. It is a men* statement by 
a medical man of hearsay facts of cases at which lie was in all probability 
not present. I cannot allow it to Is* read.

Brown v. Sin ppanl (1856), 13 C.C.R. 178. Tin* action was 
for seduction. Defendant’s counsel proposed to ask in cross- 
examination of the medical witnesses what medical works they
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ALTA. considered In-si us tmiting upon tin* subject uteri ycstatio, and
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proposed to adduce mid rend such hooks to tin* jury. Thin, the 
lenriled .ludge t Draper, •!.), rejected ; allowing the counsel to 
ask. however, whether such hooka influenced the witnesses in
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the opinions arrived at. On a motion for a new trial, the judg
ment of the Court was given hy Burns, .1,, who said :—

"1 In* <|iii**tioii wnrt itimply whether tin* jury hIioiiIiI In-lieve tin* Htute- 
111**111 of lli.- yivl t liai lln- «lefemluiit was her svilm-i-r; ami wlivthvr, upon 
llu- opinions of tin- im*«licnl witnvssi's, they eouhl in this particular in 
stains* lielieve that llu- periml nf gi-station was protractvil to eleven 
inouï lis. 1 [sin «-Mi ni ilia lion nf llu* Mibject. wln-llu-r tin* Ivarmsl .luilge 
was right in ri-ji-i-ling imslical works. w«* have no ilmilit he was «piite 
right, t hief .lustice Tiinlal draws a distinction lietween admitting a 
IsHik containing foreign law to Is- proved, ami read to prove the law, and 
a hook treating upon skill and science and the opinions of different 
persons upon the laws of nature. Tin* distinction is obvious upon re
flection; the object of the first is to prove ail existing fact which is to 
govern certain things and actions; and llu* second is. for the pur|»osc of 
offering opinions ii|miii which llu- fact is to Is* deduced. The rule of law 
with regard to the latter is. that the opinions which are to Is* received 
upon which the jury is to deduce a certain fact, must Is* so given as to 
In* subject to examination and cross-examination ls*fore the Court and 
jury. Now. it is obvious, if 1 looks upon skill and science are to In* made 
evidence of themselves, llu* protection a person has of shewing by an 
examination of the person advancing an opinion, that it is impro|H*rly 
arrived at is «piite destroyed ; see Collin- v. Ni hi futon. Ô ('. & II. 73.

lie ft* relict* nmy iiIko In* imitle to Doherty v. Williams ( 1872), 
12 X B.R 215.

It row in II v. Iliad, (18!I0), :M N.B.Ii. .*>!I4 ( Court # a banc). 
The hftiiliiote is

A physician may strengthen his memory by referring to works which 
In* considers of authority; and counsel may mill extracts therefiom to 
him and obtain his judgment thereon. An illustration (pictorial) is. for 
this pm pose, as much a part of llu- Issik as the text ; ami it may. when 
thus referred to. Is* shewn to the jury.

The miHOiiH for judgment of Turk, J., mid Krmter. J. (with 
the latter of whom Wet more, mid King. JJ., agreed), eontain 
what, to my mind, in so satisfactory a discussion of these suit 
jeets that 1 quote very largely from them. | The learned Judge 
here quoted from the opinions of Turk, >1.. and K raser. J . in 
vol. ill. N.B.R.]

As 1 have said, nolle of the eases to which 1 have referred 
are decisions binding upon us. and therefore 1 think it is open 
to this Court to lay down a rule of practice for itself with re
gard to the questions under discussion. Nevertheless the prin
ciples and rules which 1 shall attempt to formulaic are not. 1 
think, more than the fair conclusion to In* drawn from the de
cisions 1 have quoted and the reasoning upon which they are 
based. The results, in my opinion, are as follows:—
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(1) Tlivrv in «listinction in principle between tin* vase of an ALTA, 
export witness vailed to prove foreign law and one vailed to g (<
give a medical or other scientific opinion; foreign law is a fact ; i«ilI
the fact is capable of being proved by reference to enactments ^ 
or authoritative declarations, and though in a particular ease 
there may be doubts what the fact, that is. the law. is. the doubt Akiikknon. 
is to be solved by reference to enactment and authoritative de- ,t„.k , 
via rations with a view only to their existence and proper inter
pretation. An opinion on a medical or other scientific ques
tion though in one sense a fact is not a fact in the same sense 
as is a fact that a certain proposition is a correct statement of 
foreign law. It is a .subsidiary fuel from whirl) the tribunal 
is to draw a conclusion affirmative or negative as to a principal 
fact in issue. The opinion has in itself nothing of the force of 
an enactment which creates or of an authoritative declaration 
which, /nr x#, establishes the existence of the fact. In the for
mer ease the enactments and authoritative declarations are 
open to discussion only in regard to their existence and inter
pretation and such a discussion is proper to be had with the 
witness put forward as an expert in relation to them. In the 
latter ease, the opinions of medical men or other scientists are 
of no binding force. Their moral value depends upon the in
telligence. diligence, opportunities for observation and experi
ence of those who hold them, including their accumulation and 
sifting end sorting of the opinions of others, and therefore are 
necessarily open to critical examination from all these points of 
view, which can lie had satisfactorily only if an opportunity is 
a Horded of inquiry into the sources from which the opinion has 
been formed.

(21 When a medical man or other person professing some 
science is called as an expert witness, it is bis opinion and his 
opinion only that can be properly put before the jury, .lust as 
in the ease of a witness called to prove a fact, it is proper in 
direct examination to ask him not merely to state the fact, but 
also bow be came by the knowledge of the fact, so in the ease 
of an expert witness called to give an opinion, lie may in direct 
examination In* asked how he came by his opinion. An ex|N*rt 
medical witness may. therefore, upon giving his opinion, state 
in direct examination that lie bases his opinion partly upon his 
own ex|H*rience and partly upon the opinions of text-writers 
who are recognized by the medical profession at large as of 
authority. I think lie may name the text-writers. I think he 
may add that his opinion ami that of the text-writers named 
accords. Further, I see no good reason why such an expert wit
ness should not In* permitted, while in the box. to refer to such 
text books as he chooses, in order, by the aid which they will
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ALTA. give him. in addition to his other means of forming an opinion,
s ^7 to enable him to express an opinion; and again, that the wit*
,,,,, ness having expressly adopted as his own the opinion of a text- 

writer, may himself read the text as expressing his own opinion.
(3) In cross-examination an expert medical witness having 

Axdkhson. first been asked whether a certain text book is recognized by 
h k j th'* medical profession as a standard author and g said 

that it is. there may be read to him a passage from the hook 
expressing an opinion, for the purpose of testing the value of 
the witness’ opinion. I adopt the words of Tuck, J. i 'll X.lt. 
R. 595) :—

I think mi expert may In* examined ax to wlint is in the I....kx. Medical
works are produced which are iccngnizi-d hy the profession »s standard 
authorities. An expert witness is living examined, who gives evidence as 
to specified diseases and their remedies. It is found hy reference that his 
statements are at variance with what is laid down hy the liext authors 
ou the same subject. Surely, it must lie the right of counsel to confront 
the witness with Issiks written hy scientitic men. lenders in their pro
fession. for the purpose of shewing either that the witness is mistaken, or 
that lie may explain and reconcile, if lie can. the real or apparent dilfer- 
enev lietween what he has said and what is found in the books. If it 
was otherwise, men of inxullicicnt learning, or veritable ipiacks. might 
palm olf their crude opinions as scientific knowledge. There is a marked 
difference lietween reading what is in a Issik as evidence to a jury, and 
testing a witness when examining him hy reading to him from the same 
Istok. In the one case, you are reading as evidence what, after all. is 
only the opinion of a scholar, however learned lie may lie, without an 
opportunity to cross-examine him. In the latter, you are testing the 
opinion of one expert hy the writings of another, admitted to Is- of high 
authority. It may lie that the author's views are placed la-fore the jury 
as effectually in one way as in the other; hut. in my opinion, one way is 
objectionable, and the other is not.

This, of emirs»*, is subject to control which is vcst»*»l in the 
trial •Ittilgc for the purpose of prev»*nting the abuse of right of 
cross-examination.

The instances in the present case to which I must apply 
th»*se rules I now state :—

Doctor Dawson, a witness for tin* defence, was under ilirect 
examination by counsel for tin* defence. II»* was asked if a 
certain work was a standard authority. He sait!, “Yes.” Coun
sel then read a passag»* to him. This was objecte»! to. The ob
jection was sustained. Tin* learned Judge, however, went to 
the extent of saying that the witness himself should not he 
permitted to read aloud an »*xtra»*t from a text book which lie 
adopted as his own opinion. In this n*sp»H*t, I think he was 
wrong. But no harm was «lorn* because tin* witness himself, 
seriously enough, sai«l in »*tT«*et that lie himself did not wish to 
r«*ad tin* passag»*. II»* sai»l to <*ounscl for tin* defence : “I think

0
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it was unnecessary for you to read it. I have given all the 
facts.”

|)r. Smyth, a Crown witness, was under cross-examination 
by counsel for the defence, lie asked the witness respecting a 
particular case mentioned in, a recognized text-hook. The 
learned Judge ruled that the particular case cited by the author 
could not he inquired into. The learned Judge was. I think, 
quite right. The matter of cross-examination founded upon 
text-hooks is properly limited to the opinions, excluding the data 
upon which they are formed, of the author and the agreement 
or disagreement of the witness with them.

Later in the cross-examination of l)r Smyth, the counsel for 
the defence having obtained his admission that Tanze on mental 
diseases was a standard work, asked him the question :—

* * Now. I want you to tell me. doctor, as to whether or not 
this is a fair statement of the alisurdity of the positions of per
sons suffering from this particular type of disease i paranoia) 
or state of mind?”

Counsel evidently had the text-hook in his hand and was 
about to read to the witness from it. lie was stopped hv the 
learned Judge who said: ”1 have already said that you can
not read from text-hooks.” adding that this ruling applied to 
cross-examination. I think the learned Judge was wrong in 
laying down this broad proposition. It is to Is* noted, however, 
that counsel was not proposing to read to the witness the text- 
writer's opinion with the view of having the witness retract 
or modify his formerly expressed opinion, hut was using the 
text-hook merely as a brief on which to found questions regard
ing the symptoms and consequences of the disease ; questions 
which could as easily and more properly he asked of the wit
ness from the information furnished to the counsel hy the text
book as if it were a brief and questions, which, upon the ruling 
of the Judge, lie appears to have put to the witness without 
hindrance. The rulings of the learned Judge upon these ques
tions. therefore, in my opinion, give no ground for interfer
ence. hut there ,1. in my opinion, as I have said, he a new 
trial on the ground I have first dealt with.

ALTA.
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Berk.J.

January 10, 1014.

Heck, J. :—The foregoing was written at the conclusion of 
the argument of the appeal from the refusal of the trial Judge 
to reserve a ease.

As a result of a conference it was decided to allow the appeal 
on the one ground only, namely, the dinrtion of the learned 
trial Judge to the jury, that they must he satisfied bnjond a 
nasomihh doubt of the prisoner’s insanity at the time of the 
homicide before giving effect to it.

58
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This question has now been reargued before all the members 
of the Court. I retain the view I have already expressed. The 
only new light thrown upon the question is the reference by 
counsel for the Crown to the case of Hex v. Jcffernon ( 1908), 72 
J.IV 467; reported also without reference to the trial Judge's 
charge, 1 ( 'rim. App. 9.1. 24 Times L.R. 877. and the reference 
by counsel for the prisoner to see. 19 of the Criminal Code 
which says that one is presumed to lie sane “until the contrary 
is proved.**

I think that the words of the Code make no difference— 
that whatever was the character of the proof required before 
the Code is still required ; but I think that that proof was and 
still is merely proof “to the satisfaction" of the .jury and that 
such proof is proof “by a preponderance of evidence" and not 
proof “beyond a reasonable doubt."

Ht x v. Stttkfg (1848), ?! C. k K. 185. upon the Crown
laid great stress is. unfortunately, not accessible to us. From 
the note of it in Russell on Crimes. 7th ed.. 71. it seems that 
it does not help the Crown. It is there said that Rolfe. IV. told 
the jury with regard to the defence of insanity :—

The omet nut* ii|miii him ( the prisoner) : ami the jury miiwl In- *ati* 
tha<l that he actually wm* Insane. If the matter was left in <hmht. it will 
tie their duty to convict him; for every man must In* presumed to he 
rew|ion*ihle for hi* act* till the contrary i* clearly shewn.

This doesn't touch the question of the distinction between 
proof beyond a reasonable doubt and proof to satisfaction. 
That question I icing settled, it is quite right, in my opinion, to 
direct the jury that, if they are left in the defence is
not proved and therefore they should so find.

The case of Hex V. Jeff mon (19118), 72 J.P. 467. is, no doubt, 
an instance of a trial Judge. Mr. Justice Itigham. j the 
jury that the defence of insanity must be proved beyond a rea
sonable doubt. The case went to appeal. To my mind it is 
strange that exception was not taken to the charge. Mr. Justice 
Lawrence, in giving the judgment of the Court, whereby the 
sentence was quashed and the prisoner directed to lie placed in 
a lunatic asylum, expressly says: “No question has arisen here 
as to the direction in the suir ningup of the learned Judge." 
It appears to me that the Court was guarding itself against 
I icing supposed to approve of the charge.

As I have indicated. I still think there should be a new 
trial.

Simmons. J. Simmons, J.. concurred with Harvey, G.J.

Waixii, J.. concurred with Deck, J.
Sew trial ordered.

(See Annotation following on page 222.|
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Annotation—Evidence i i VIII—«701—Criminal law—Questioning accused
person in custody.

In a Privy («Minci! appeal from Ihuig Kong (Mart’ll, HH4, Ibrahim 
v. Thr King, not yet reported i. the ipiestion of ailmi-sihilit \ of a pri 
soner’s statement while in euatmly wax reviewed. There liutl been a con
viction for murder by shooting a native ollicer named All Shu fa on the 
British ( oncession at Canton where was encamped the Baluchistan regi
ment t«> which the accused and the ollicer Imth ladongi’d, the accused Afghan 
being an enrolled private who had taken the oath of allegiance to the 
King of (treat Britain.

One ground for appeal arose from the circumstance that after All 
Shafu was shot, Major Barrett, the appellant's ollicer, asked him, while 
in custody. “Why have you done such a senseless act ?" and lie replied, 
“Some three or four days lie has been abusing me; without doubt I killed 
him." It was argued that Ibrahim's statement was inadmissible, (o) as 
not being a voluntary statement, but obtained by pressure of authority 
ami fear of consequences; ami (6| in any case as being the answer of a 
man in custody to a question put by a person having authority over him 
as his commanding ollicer ami having custody of him through the siilior 
«limites who had made him prisoner. Lord Sumner said: "It had long 
been established as a positive rule of Knglixh criminal law that no state 
ment by an accused was admissible in evidence against him unless it was 
shewn by the prosecution to have ls*en a voluntary statement, in the 
sense that it ha«l not ls*cn «drained from him either by fear of prcjmlice 
or hop«* of advantage exercixc«| or held «Mit by a p«‘rxon in authority. The 
principle was as ol«| as bird Hale. The burden of proof in the matter had 
Ism-ii decidetl by high authority in reecnt times in It. v. Thompson. 1181131 2 
Q.B. 12. a case which was consi«|ere<l by the trial •liulgc ls*f«ire lie ad
mitted the evidence."

Their UmMiips were clearly of opinion that the lulmission of the 
evidence was no breach of the rule.

As to the admissibility of a prisoner’s statement, bird Stunner said 
that the Knglixh law was still unsettled, strange as it might seem, since 
the point was one that constantly occurred in criminal trials. Many 
•fudges, in their discretion, excluded such eviilence, for they feareil that 

less than the exclusion of all such statements eouhl prevent 
improper «pu-stinning of prisoners by removing the inducement to r«-sort to 
it. This consideration did not arise in the Ibrahim case. If a .fudge, 
after anxious consideration of the authorities, «lecided in accordance with 
what was at any rate a “probable opinion" of the present law. if it was 
not actually the ls*tter opinion, it appeared to their lsirilsliips that his 
conduct was the very reverse of that “violation of the principles of natural 
justice” which had Imn-ii said to Is* the grouml for advising Mis Majesty's 
interference in a criminal matter.

If the matter was one for the .Fmlge's «liscretioii. depending largely on 
his view of the impnqiriety of the questioner’s comluet anil the general 
circumstances of the case, their bmlxhipx thought that, in the eireum 
stances of the case, his discretion was not shewn to have been exercised 
Improperly.

Having regard to the particular |M«sition in which their Lordships
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stootl to ciiiniiuil pn «•«•<•<ling*. tlivy «lid not proptmc to intimate what th«*y 
thought the rub* «if English law «night to In*. niueli hh it was to lie desiml 
that the point shoubl Ik* settled by authority, so far as a general rule 
could Ik* laid down where circumstances must, so greatly vary. That must 
lx* left to a Court which exercised (as their Lordships did not) the re
vising functions of a general Court of Criminal Appeal (Clifford v. Tin 
King-Emperor, 40 I.A. 241). The Privy Council practice hail been re- 
peateilly iletined. L«*ave to appeal was not granted “except where some 
clear departure from tin* i«*i|iii renient* of justice" existed. 'I In* Hoard will 
not give leave to appeal where the grouiuls suggested could not sustain 
the appeal itself, and. conversely, it could not allow an appeal on grounds 
that would not have suHieed for the grant of permission to bring it.

Misdirection, as such, even irregularly as such, won hi not sullice: 
Ex /hiiIi Mama. \ isu.'t| A.C. 3411. There must In* something which, in 
the particular case. depriv«*«l the acciis«*«| of the assistance of fair trial 
and the protection of the law, ««r which, in general, temled t«i «livert the 
«lue ami orderly ailministration of the law into a new course which might 
Ik* drawn into an evil prcce«l«*nt in future: If. v. Her (rand, L.R. 1 P.C. 520, 
16 L.J.N.N. "62.

In England, where the trial dudgc had warned the jury not to act 
upon the objectionable evidence, the Court of Criminal Apjieal under the 
similar wortls of the Criminal Appeal Act. 1907. see. 4. might ri*fuse to 
interfere if it thought that the jury, giving h«*e«l to that warning, would 
have returned the same verdict.

Their Ixmlships of the .Imlieial Committee thought that the juris
diction which they exercised in ap|K*als in criminal matters involvisl a 
general consideration of the evidence ami of the circumstances of the 
case in order to place the irr«*gulariti«*s coinplain«*«l of, if substantiate«|, 
in their proper relation to the wlmle matter.

Uml Sumner conclu«h*«l: "It ap|M*ars to their Ixnilships that a clearer 
case then* could harilly Ik*, and that it would Ik* the merest s|M*culation 
to siip|M«se that the jury was substantially influenced by the cvhlencc of 
what Ibrahim sai«l to Major Itarrett. If not imjiossible, it is at any 
rate highly improliahle. that this should have Inn-ii so. and when the pre- 
pontlerance of un<|Ue*tionc«l evidence is so great, their lordships cannot 
in any view of the matter conclude that there has Ik*«*h any miscarriage of 
justice, substantial, grave or otherwise." The convicti«m was atlirnmd.

As to confessions ami a«lmissi<»ns on interrogation «if accused |arsons 
in custiHly, reference may also Ik* math* to ft. v. Day, 20 O.R, 209; If. v. 
Elliot I. 3 Van. Vr. Vas. 96; It. v. Kay. 9 Van. Cr. Vas. 405; It. V. l'uni- 
filings. 19 Van. Vr. Vas. 358. 5 D.L.K. Htl; It. v. Iloo Sam, 19 Van. Vr. Vas. 
209. I D.L.K. 509; It. v. Hrucr. 12 Van. Vr. Vas. 275; It. v. Slrffoff. 15
Van. Vr. Vas. 300; It. v. Dairy. 10 Van. Vr. Vas. 108; It. v. Young, 10
Van. Vr. Vas. 400; It. v. ItoHni, 17 Van. Vr. Vas. 182; It. v. IIrl'rair. 12
Van. Vr. Van. 253; Tre/ianier v. The King. 19 Van. Vr. Van. 290; It. \. (Irai. 
15 Van. Vr. Vas. 193; It. v. Errjd. 18 Van. Vr. Vas. 113.

Annotations dealing with the Canadian cases on the subj«*ct will In* 
fourni in 1 Van. Vr. ( as. 398; 3 Van. Vr. Vas. 99; 9 Van. Vr. Vas. 350;
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WAUGH-MILBURN CONSTRUCTION CO. (defendants appellantsi v 
SLATER (plaintiff, respondent i.

Supreme Court of Cumula. Sir Charles Fitzpatrick', ami Danes.
Idington. Duff, Anglin, ami Brodeur. ././. Xorember 21. 1013.

1. MantKK AM) HEBVANT (8 II A 4—<17 )—LIABILITY FOB I MILKY TO NEB
vant—.Sake place—Inhi kkicient excavation fob coles fob
KI.ECTB1C M l KEN.

One who contract* to string wires on poles for an electric power 
line to Is* set Iiy him in holes ilng by another contractor, and who with 
knowledge of the local conditions accepts such holes as living siilli- 
eiently deep and takes no precautionary measures for Is-tter sup|*irt- 
ing the poles in case the ordinary filling of light soil there available 
should lie insufficient, is answerable fur the death of a servant as 
the result of the fall of a pole on which the latter was working that 
was set in a hole not deep enough to hold it securely, since there was 
a failure to furnish a safe place in which to work.

[Slater V. laneourcr Coin e Co.. 13 ILL. It. 143. 25 W .1,.11. titi. af 
firmed ; dohmon v. Limlsag, [1801] A.C. 371. distinguished. I

Appeal from the judgment of the Court of Appetil for Brit
ish Columbia, Sinter v. Vancouver Pouur Co., id D.L.R. 143, 
25 W.L.R. lift, by which, on equal division of opinion among the 
Judges, the judgment of Morrison, J., entered upon the verdict 
of the jury at the trial, stood affirmed.

The appeal was dismissed.
IV. B. A. Bitchie, K.C., for the appellants:—The motion for 

nonsuit should have prevailed. The point is shortly stated by 
Irving, J., as follows: “The learned Judge should have with
drawn the ease from the jury. The accident took place by mi- 
son of the negligence of the fellow workmen not filling in the 
hole with proper holding material and not excavating to a suffi
cient depth.” The defendants themselves were not shewn to 
he guilty of any negligence. See (in I la g Inr v. Piper, lb C.B. 
X.S. bG!l ; Cribb v. Kg nodi, 110071 2 K.B. ">4#; Young v. Hoff
man Manufacturing Co., |1!H)7| 2 K.B. 646: McFarlnnc v. Gil- 
mour, 5 O.R. 302.

The plaintiff’s evidence shewed, as the jury subsequently 
found, that deceased was a servant in the employ of appellants 
and, as expressed in the words of Martin. J., “the defendant 
contracting company agreed with the defendant power com
pany, the owner of the electric line, to set up the poles on the 
power company's right-of-way in the holes that the power 
company had dug for them.” The evidence shews that some 
of these holes had caved in, and that the fellow-workmen of the 
deceased were on piece-work, as he was, they to clear
out these holes when necessary and till in around the poles, 
when in place. There was no suggestion in plaintiff's case of 
personal negligence by the appellants, and it was not alleged or 
attempted to he proved that there was any defect of system in 
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regard to the work, or any failure on their part to provide 
suitable workmen and materials. The fault, according to plain
tiff's case, was in the foreman not seeing that the poles were put 
deeper in the ground, or as the jury put it. filled with suffi
ciently rigid material to ensure safety.

There was also a further point in support of the motion for 
nonsuit, viz., that it plainly appears that deceased not only 
voluntarily incurred the risk of going up a pole which lie knew 
to he insecure. Imt. in the words of Lord Cairns in Dublin, Wick- 
loir mol Wexford Hailinn/ Co. v. Slattery, 2 App. Cas. 1155 at 
1166. “that he caused his death by his own folly and reckless
ness." See Wakelin v. London and South IV# sti rn Railway Co., 
1*2 App. Cas. 41. /nr Lord llalshury. at 45; Dominion Iron and 
Steel Co. v. Day, .'14 Can. S.C.U. 387 ; Qnrbrr and Levis Ferry 
Co. v. .11 xx, 35 Can. S.C.1L 6! 13 ; Canada Foundry Co. V. Mitclull, 
35 Can. K.C.K. 452. ptr Killam. .1.. at 459.

The learned trial Judge should have given effect to appel
lants' contention that they were entitled to judgment upon the 
finding of the jury that the proximate cause of the accident was 
the failure to set the pole sufficiently deep and to till the hole 
with sufficiently rigid material to ensure safety. They have not 
made findings as to whether this arose from defective system or 
any personal negligence of these defendants, or whether the 
same arose from negligence of the workmen engaged in setting 
the pole and tilling the hole. There is no finding upon which 
judgment could he entered for the plaintiff. Where a jury 
does not give a general verdict hut answers questions, such an
swers to support a verdict for plaintiff, must clearly shew a 
cause of action. See .1ladir v. Halifax Electric If. Co., 37 Can. 
8.C.H. 94 at 98. The answers of the jury are in the nature of 
a special case, and they must disclose what the negligence was. 
\ finding which doe* not disclose whether the negligence found 
is personal negligence, or is the negligence of the foreman or 
workmen, will not answer when the action is brought hy the 
represi ntatives of a workman in common employment with 
those who did the work, and with the foreman, who is equally a 
fellow-servant with the other workmen. In the judgment of 
Martin, J.. dealing with the matter upon the evidence, instead 
of upon the findings of the jury, the learned Judge's reasoning 
upon the facts is not sufficient to establish that the jury should 
have found that the appellants had put the deceased to work in 
a defective place, and that there was neglect of the primary 
duty cast upon employers in relation to the safety of their ser
vants The jury, being the constituted tribunal to determine 
the facts, a judgment cannot lie entered in favour of the plain
tiff until they have either found a general verdict in her favour 
or found facts which clearly shew liability in accordance with 
legal prineiples.
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THv respondent cannot recover dunmges for negligence 
against appellants in an action brought and continued down to 
the end against the appellants and an independent incorporated 
company, the statement of claim alleging that the injuries were 
sustained in consequence of the joint negligence of the respective 
defendants, one of whom plaintiff expressly releases from lia
bility : Cocke v. Jmnor, Hobart tit»: I)in I; v. Mayen t [18921 2 
Q.B. .">11 at 513. It is submitted that respondent cannot in 
an action of tort against two defendants jointly recover, under 
a statement of claim alleging only joint liability, a verdict 
against only one of the defendants. The conduct of respon
dent's counsel at the trial amounted to a distinct refusal to ask 
for an amendment. The decision in Longnwn v. M< Arthur, 19 
Man. L.R. 641, 43 Can. K.C.R. 640, does not in any way make 
against appellant’s contention. The statement of claim alleged 
the joint duty and responsibility and claimed damages against 
the Vancouver Power Co. and Wnugh-Milhurn Construction 
Co. jointly, and the judgment is against the Waugh-Milhurn 
Construction Co. alone.

I>. (1. Macdondl, for the respondent: The power company 
had the holes already dug. No inquiry was made as to how 
they had dug the holes. The appellants did not inspect the 
quality of the filling; the only instruction they gave their work
men was to put the poles in the holes. The appellants person
ally accepted the defective holes and the defective filling from 
the power company. One of them, three days before the acci
dent, saw the pole that had been planted and the quality of the 
tilling, but took no action to secure safety.

The appellants, themselves, failed to provide a tit and pro
per place for deceased to work in: Ainslir Minina a ad Rail way 
Co. v. McDougall, 42 Can. S.C.R. 420, 424-428. The instru
mentalities which the appellants personally provided were de
fective. The holes in which the poles were to be planted, and 
the tilling which their workmen were to use in planting the poles 
were defective; the holes in not being dug deep enough, and the 
tilling being of too light a material to hold the poles in position.

The course of counsel for plaintiff at the trial was mere dis
continuance of the action against one of the defendants for want 
of evidence to shew liability. It was not a release of a joint 
tort feasor.

Fitzpatrick, C.4.:—Lord Watson, in Johnson v. Lindsay, 
118911 A.C. 371 at 382, states the rule with resptvt to fellow- 
servants. in the following terms :—

Tin* immunity extended to master* in raw of injurie* caused to each 
other In hi* servant* rest* on an implied undertaking hy the servant* to 
heat the risks arising from the possible negligence of a fellow servant who 
has lieen selected with due care hy hi* master.
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That is not this vase. livre as is pointed ont by Mr. justice 
Martin in his judgment, it is in sulmtance admitted that the ac
cident resulted from the fact that the hole in which the pole was 
planted was not of sufficient depth to enable it to Ik* erected 
safely. The fellow servants of the deceased had no responsibil
ity for that omission or defect. The appellants had taken a eon- 
tract, as stated in the plea to tin* action, for the placing of the 
poles of the Vancouver Power Co. in holes already dug by that 
company, and placing cross-arms and stringing wires upon such 
poles. In the same statement of defence, it is said that the dan
gerous or unfit condition of the pole in question was occasioned 
by the manner in which the hole in which the pole was planted 
had been dug by the defendants, the Vancouver Power Co. 
llow can the appellants now be heard to lay the blame on the 
fellow-servants of the deceased ? The latter had no discretion 
to exercise with respect to the deepening of the holes nor had 
they authority to make the holes deeper in order that the posts 
might he more firmly set in them. The appellants had ac
cepted the holes from the Vancouver Power Co. as they had been 
dug by the latter and, in doing so, they impliedly guaranteed 
that they were sufficient for the purpose. The only direction 
given their servants was to use such holes so accepted for the 
purpose of erecting the poles, and not to exercise any discretion 
with respect to their " If by reason of the insufficiency
of the holes an accident happened, the responsibility is with the 
employer who omitted to take the proper precautions in that 
respect to avoid the accident.

The contention that the questions and answers of the jury 
do not disclose personal negligence attributable to the appellants 
or to those for whom they were responsible is not made out. 
The failure on the part of the appellants to provide a hole of 
sufficient depth, as found by the jury, to plant the poles firmly 
and safely is negligence for the consequences of which the em
ployers arc as clearly responsible as if they had supplied their 
servants with defective posts or defective apparatus of any kind.

The verdict of the jury negatives the defence of contributory 
negligence and it is not referred to in the judgment below.

I would dismiss this appeal with costs.

Davies, J. :—The defendant company had a contract to erect 
electric posts in certain holes which had been dug for the pur
pose by another contractor and to prepare for the stringing of 
electric wires along those posts.

The deceased was one of the men employed in placing cross
bars on one of the posts to carry the electric wires, and, while 
doing so, was fatally injured by the falling of the post. The 
jury found that the hole for the post was either not sufficiently

4
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deep or tin* packing was insufficient. It was not part of the de
fendants' contract to sink those holes. Their contract was to 
erect the posts in the holes sunk by the contractor who had the 
contract for that work.

The post erected would, doubtless, have been found suffi
ciently safe for the purposes for which it was required after 
it had the support of the wires strung upon it.

The question was. whether the defendants owed a duty to 
the workmen they « in the setting up of these posts to
see that they were sufficiently > " and strengthened either
by providing suitable tilling material to put around them in 
the holes or otherwise, so that the men should not he obliged to 
incur unduly dangerous risks in climbing the poles and putting 
the cross-bars for the wires upon them.

I think the defendants owed such a duty and neglected to 
fulfil it and that the doctrine of common employment was, 
under the circumstances, no defence.

It is no answer to say that the poles were deeply enough 
sunk and would Ik* safe enough after the wires were strung 
and they were strengthened thereby.

The question is, were they safe when the unfortunate man 
was sent aloft to put on the cross-bars? The event shewed thex 
were not, and, in my opinion, it was the employers' duty to 
provide suitable tilling material to ensure safety, or, failing such 
nrateria'I, to see that < safeguards were
Failing in this, the employer cannot invoke the doctrine of com
mon employment to relieve him from liability. Under the 
facts proved, there was no obligation on the labourers or the 
foreman either to deepen the hole or to provide other packing or 
filling than the excavated material lying to their hand.

The defendant Waugh himself was present a day or two 
before the accident and saw the conditions and gave his men no 
special instructions. Ignorance of the actual facts by the de
fendants is displaced. The accident was the result, as the jury 
found, of the neglect of duty of the employer and not of the 
negligence of a fellow

I would dismiss the appeal with costs.

Idinuton, J. :—The undertaking of a dangerous work with
out adequate means of averting the consequences of such dan
gers as attendant upon its exec and protecting therefrom
those engaged therein, is negligence. That is what the 
lants an* found by the jury to have been guilty of, and there is, 
prima f(uir, evidence to support it. They undertook to set 
posts in holes which ought to have been, in the view of some men 
giving evidence, twice as deep as they were to ensure safety.

It seems idle to talk of superintendents and foremen, en-
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gaged to execute Hiivli nn inherviitly dangerous project, being 
negligent in not so digging new holes and incurring the extra 
expense of so doing something they were not n d to do as 
to ensure safety.

The same is true of the expense of tilling in or setting of the 
posts though the evidence of what transpired is not so direct 
but rather affords ground for the mere inference that the fore
man and superintendent did exactly what they were expected 
to do; namely, use such filling-in as nearest to hand, and not 
expend money on hauling better material from a distance.

Such inference, I think, was open to the jury and if. as I 
think, the correct one, then it is, I respect fully submit, surely 
absurd to talk of the foreman or superintendent having been 
negligent, and that negligence the cause of the accident.

On such condition of facts and circumstances, it devolved 
on the appellant to shew, if it could, that the superintendent or 
foreman was otherwise instructed and duly furnished with ade- 

material or means of getting same.
The appeal should In» isscd with costs.

Diff, J. :—The first ground upon which Mr. Ritchie con 
tends, on behalf of the defendants, who are appealing, that the 
judgment should be reversed and the action dismissed is that 
there is no evidence of any breach of duty on the part of the de
fendants personally. The deceased, Benjamin Slater, was an 
employee of the appellants who, at the time Slater received the 
injury that resulted in his death, were engaged in the execution 
of a contract they had entered into with the Vancouver Power 
Co. for setting and wiring a line of poles on the power com
pany’s railway line between Vedder river and New Westmin
ster. Slater was occupied in pursuance of his duty in fasten
ing the eroas-arms on the top of one of the poles which had al
ready lieen set by the employee of the appellants, when the 
embankment, in which the pole was set. gave way and Slater 
was carried to the ground by the uprooted pole and fatally in
jured. The embankment in which the pole was set was a deep 
fill which at this place consisted of light soil described by some 
of the witnesses as “peaty” and by others as simply “a bed of 
ashes.” The poles had a height of 60 feet. They were set in 
the steep slope of the embankment. One of the witnesses says 
that in order to obtain a secure setting it would be necessary 
in such soil to excavate to a depth of at least 9 feet. The defend
ant Waugh himself admits that the minimum depth necessary 
for securing safety would be 7 feet. There is ample evidence 
that in this fill the poles were placed in holes that had Itccii ex
cavated to a of less than 6 feet. The evidence shews also
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that Slater, living engaged in placing the eross-anus on tliis 
pole some time after it had been set. would not he able from such 
inspection as could be made by him iu such circumstances to 
ascertain whether the pole had been set securely or not. In these 
circumstances there was. of course, enough to entitle the jury to 
find that there had been negligence in not excavating to a greater 
depth be fort1 setting up the pole. The question is whether neg
ligence has been brought home to the appellants.

I think the evidence justifies the conclusion that the defen
dant, Waugh, was personally implicated in this negligence. The 
poll's were being set. as I have already mentioned, under a con
tract between the appellants and the Vancouver Power Co. The 
contract was an oral one. Waugh says that in making the ar
rangement with the power company lie was assured that the 
holes had already I teen excavated and that it was understood 
that these holes were to lie accepted, and that his price was 
fixed upon that basis, lie says that if they had found a hole 
only four feet deep they would doubtless have deepened it be
fore setting the pole. Hut. he admits that if they found a hole 
excavated to what he calls a “reasonable depth,” six feet, they 
would not have excavated it further. It was shewn that a con
tract had been let to a man named Hare, who was one of the wit
nesses at the trial, to dig a line of post holes for posts of the 
same character on the other side of the track through this same 
till and that although the sp eifieation of the contract required 
holes of 7 feet in depth they were, in fact, excavated only to a 
depth of (i feet, and that in that condition they were accepted 
and the poles were placed in them by the appellants. Waugh, 
moreover, admits that a few days lie fore the accident took place 
lie walked over this fill. There was a superintendent. Hailey, 
who was in charge of the execution of the contract for the ap
pellants and there was a foreman named Haines who was in 
charge of the gang of men who set up the pole in question. No 
evidence was offered on behalf of the appellants to shew that 
any instructions had been given to Hailey with regard to the 
depth to which the pole* were to he sunk or with regard to the 
inspection of the post-holes that had been dug by the power 
company, or as to any precautions to he taken to secure the 
stability of the poles with a view to the safety of the men en
gaged in placing the wires upon them.

1 do not think it would In- an unreasonable inference from 
the evidence I have mentioned, coupled with the lack of evid
ence as to instructions given by the appellants to Hailey, that 
the appellants did not consider it to Is- their duty in the execu
tion of their contract to deepen a hole such as that which occa
sioned this accident ; and that Bailey, the superintendent, was 
aware that this wan the appellants’ view. I think, moreover,
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that the jury might not unreasonably infer that Hailey liad no 
express iiiat met ions to do such work for the purpose of secur
ing the safety of workmen engaged in wiring the poles after they 
had been set up. Whether, moreover, it would he a part of his 
duty as between him and his employers, in tin* circumstances, 
in tin* absence of instructions would, I am inclined to think. In* 
a question for the jury. However that may he, in all these cir
cumstances the jury were, as it appears to me, entitled to find 
that a man of Waugh’s knowledge and experience, knowing the 
character of the fill in which the posts were being set, ought 
to have realized, and if he had exercised any sort of forethought 
whatever for tin* safety of his employees, have realized
that exceptional measures would he required for securing the 
stability of the poles set up in this till ; and that his failure to 
observe that or his failure to net upon it in giving appropriate 
instructions was such a want of care as properly easts upon him 
responsibility for tin* failure to take such precautions.

Mr. Ritchie's next contention is that the verdict of tin* jury 
is insufficient. I am unable to agree with this contention. Tin- 
jury found the defendants guilty of negligence in two respects : 
in failing to set the poles sufficiently deep and in failing to fill 
the post-holes with sufficiently rigid material. I think this in
volves a finding that there was negligence in these respects and 
that that negligence is ’ ' le to the defendants personally.

There was a further point made by Mr. Ritchie which, if I 
understood him correctly, was this. The appellants and the 
Vancouver Power Co., lie said, were charged in the respondent’s 
statement of claim as joint tortfeasors; and lie said, the respon
dents' counsel at the trial g released tile Vancouver Power 
Co., the cause of action against the must la* taken to
have disappeared on the principle that the release of one joint 
tortfeasor effects the release of all, because the cause of action 
is an entirety. This contention c la* given effect to. in
my ' ill, because it is perfectly clear that what the respon
dent’s counsel at the trial did was to discontinue the action as 
against the Vancouver Power Co. because the evidence failed to 
implicate them in the negligence proved and to proceed against 
the appellants as the persons solely responsible for the injury 
c - 0f |t was entirely a question for the trial .ludg** 
whether that course should or should not be permitted and the 

s’ contention fails upon the simple grounds, in my 
opinion, that on the facts proved the Vancouver Power Co. 
could not be held to lx* joint tortfeasors with the appellants 
and, if they could, the respondents at the trial ought not to be 
taken as releasing the Vancouver Power Co. from liability, but 
simply as discontinuing the action against them.
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Anoi.in, J.:—The is the widow of a deceased eni-
ployee of the defendant company, suing on helialf of herself 
and his children to recover ilamages for his death, eaused. she 
avers, by the negligence of the defendants, an incorporated part
nership.

The facts are not seriously in controversy. A pole erected 
by the defendants fell while the plaintiff’s husband was upon 
it. engaged in placing cross-bars to carry electric wires, and 
he sustained fatal injuries. The jury found upon sufficient evid
ence that the fall of the pole was due to the negligence of the 
defendants in that “they failed to set the pole sufficiently deep 
and to till the hole with sufficiently rigid material to ensure 
safety."

The recovery was at common law and the main defence re
lied upon at bar was “common employment.”

I think that defence is not available under the circum
stances of this case. The hole in the pole was placed was
not made by the defendants, but by a contractor who preceded 
them. It was no part of the work of the defendant company to 
deepen that hole. They accepted the holes as they h d been 
dug. The evidence does not establish that the inadequacy of 
the hole in question was due to the fault of a fellow-workman 
of the deceased. The defendants' contract was to erect the poles 
in the holes as dug and this appears to have been the instruction 

which they gave to their men. There is nothing to shew that it 
was the duty of the foreman to deepen the hole in question or 
to see that other filling was procured and used if that ad
jacent to it was unsuitable. The defendants owed to the plain
tiff's husband the duty of furnishing him with a reasonably 
safe place in which to work—of seeing that the pole which 
he was required to ascend was securely placed. Notwithstand
ing the shallowness of the hole, it is claimed that tin* pole would 
not have fallen if sufficiently rigid filling had been used. The 
jury has fourni that the «let'em were at fault in regard to 
the filling. The eirt es disclose a ease of dangerous em
ployment imposing upon the defendants, as masters, the duty 
to see that proper precautions were taken to ensure their em
ployee’s safety. The defendant, Waugh, admits that no ' >y 
or inspection was made or directed as to the depth of the hole 
or the quality of the filling. The filling adjacent to the hole 
iii question, having regard to its shallowness, was unsuitable. 
No instruction* were given to procure or use any other filling. 
The defendants had erected poles on the opposite side of the 
railway. They knew the character of the soil. The defendant, 
Waugh, himself pa*scd the place of the accident only three or 
four «lays before it occurred. He had an opportunity then of
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swing tin* nature of tin* ground in which tin* particular pole 
in question was placed and of knowing that special care was 
necessary there as to the depth of the hole and the character of 
the tilling. Yet there were no inquiries; no instméfions were 
given; no inspection was made or directed. Under such cir
cumstances the jury were. 1 think, justified in finding the de
fendants liable at common law.

I would dismiss this appeal.

Brcnl.iii. .1. ItuonKI'R, .1.. agreed with Anui.in, J.

Appeal dismissed with costs.

CAN. COMO idefendant, appellant> v. HERRON (plaintiff, respondent'.
S C. Sunnme Court of Cumula. Sir Charlv* Fitljmtrick. C.J., Itlinylon, Duff, Anglin, 
jpjg ami Hroilcur. JJ. November 10, 1913.

1. Brokers (§ Il B—lia)—Formalities ok contract for commission— 
Writing required hv statvtk (Alta.).

The signed memorandum essential in Alberta in a contract for com
mission to a real estate broker (0 Kdw. VII.. Alt»., eh. 27) must he one 
to which the sale relied upon is referable; and the statutory require
ment is not satisfied by the production of » written authority to the real 
estate broker to sell as one parcel a section and a half section of land 
for cash for a stipulated price, and to pay thereupon five |H*r cent, com
mission. when the contract made by I he principal with the customer 
whom the broker hail introduced, was an essentially different trans
action not including the half section and accepting other lands in ex
change for the section as part payment therefor, although the stipulated 
price for the section on the exchange was at a rate per acre higher than 
the rate per acre at which the broker had been authorized to sell the 
“section and a half" of land.

|Herron v. Como, 9 D.L.R. 381, 23 W.L.R. 328, reversed.)

statement Appeal from the judgment of the Supreme Court of Alberta, 
Herron v. ('onto, 9 D.L.R. 381, 23 W.L.R. 328, affirming tin* 
judgment of Simmons, .1., at the trial, by which the plaintiff's 
action was maintained with costs.

The appeal was allowed, Duff, ami Brodeur, JJ., dissenting.

Louyhcrd <fc Co., for the
Hellmuth, K.C., and (S. II. Iloss, K.( for the respondent.

KioiLlrirk'ej Fitzpatrick. C.J.:—The plaintiff alleges an agreement in 
writing whereby the defendant undertook to pay him five per 
cent, commission on the selling price of a piece of land described 
as section 3, and the west half of section 11, township 20, range 
28, west of the fourth meridian, in the province of Alberta. The 
agreement produced gives the defendant general authority to 
sell the property and earn his commission; but, taken as a whole 
and construed with reference to the surrounding circumstances, 
it constitutes a limited mandate to sell a certain area of land of a 
defined acreage at a fixed price per acre and on terms of payment
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stipulated for in advance by the owner in view of his then financial 
necessities. Any departure from all or any of these sneeial terms 
would amount to the creation of a new contract which would 
require to he in writing.

The plaintiff, fully aware of the difficulties of his position, 
attempted to amend the statement of claim by setting up an 
alternative right to compensation for introducing a buyer to the 

“in pursuance of the said agreement." It is impossible 1 
for me to understand how it can be said that the exchange on which 
the respondent seeks to recover his commission can be construed 
to have been made “in pursuance of the agreement" or can in 
any way be referable thereto. After Twohey, the intending pur
chaser, visited the ranch with the plaintiff, Herron, and decided 
not to buy it, he made- a direct offer to Como, the defendant, to 
acquire in exchange for another property a pert ion of the1 farm 
at a valuation per acre different freun that state-el in the- listing 
contract. That e>ffe-r for an object ami consiele-ration eliffe-re-nt 
freim those- covered by the- e-ontract declared upon was accepted 
by the ele-fe-nelant the- ne-xt day in the abse-nce- of the- plaintiff. 
Here is the- way the- respemelent in his evidence descriltes what 
lutppe-ne-el.

(J. Now, ufte-r going ove-r the* ranch that day, what did you do? A Mr. 
Twohe-y nakcel Mr. Comei if lie- would sell the- section without the- Iwdf section 
ami Mr. Como said. "Yea." Mr. Twohey said: ‘*Whnt |irie-e- would you put 
on the ae-e-tion itse-lf?" and Mr. Como replie-el: “SR1 an acre."

(J. Afte-r you luul this elise-ussion you re-turne-d to Calgary? A. Ye-a, 
ami Mr. Como saiel In- would e-onic to Calgary on the- follmving Monday 
morning.

tj. And did In- renne te» ('algary on tin- following Monday morning? 
A. Ye», he el tel.

(J. Die! you se-e* him? A. lie- came- to my house- ami I hite-lu-d up my 
rig ami shewed him Mr. Wright's prnpe-rty ami Mr. Twohey's property.

Q. What property? A. Mr. Wright's prope-rty that I lunl he*e-n talking 
to him about In-fore-, ami Mr. Twohey's property in Mount Royal.

(j. Well, then, what eliel vest do next? A. lie lookrti through the house- 
ami se-e-me-el epiite- ph-ase-d with it. Mrs. Twohe-y took him through every 
roemi upstairs ami downstairs, ami down to tin- huse-ine-nt ami everywhere. 
Tlu-n lu- rame hack, ami Mr. Twolu-y ami myself and him talke-d about tIn- 
ileal ami the eleal was finally elose-el up on the 2Hth of May.

(j. How elo yeiu know that? A. It was about two or three- o'clock in 
the ufte-rnoon I was calle-d esit to my ranch here- on the telephone ami lirnl a 
sirk mare ami I got a veterinary surge-on and we-nt out. Tlu-n. as soon ns 
I came* back, I suppose about four o'clock in the- afternoon. I met Mr. Twohe-y 
ami he teilel me.

(J. Die! you se-e- Mr. Como at all? A. Yes, that evening.
(j. Did you have any conve-rsation with him? A. They both tohl me 

the-y hail rloecel the eli-nl.

This is entirely a new contract, as 1 have saiel In-fore, which 
is not in any way referable to the one eleelared upon and cannot

s.c.
1913

Herron.
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CAN he enforced unless evidenced by a document in writing, and there
8.C.
1913

is no such evidence forthcoming. See sec. 1, ch. 27, Statutes of 
Alberta, 1906.

Omo
In my opinion the appeal should he allowed with costs.

Hbkron. Idington, .1.:—The Legislature of Alberta in 1906 enacted 
as follows:—

1. No action shall he brought whereby to charge any person either by 
commission or otherwise, for services rendered in connection with the sale 
of any land, tenements or hereditaments, or any interest therein unless the 
contract upon which recovery is sought in such action or some note or 
memorandum thereof is in writing signed by the party sought to be charged 
or by his agent thereunto lawfully authorized in writing.

The appellant signed a contract with respondent pursuant 
thereto of which the material part is as follows:—

In the event of your selling the property described on the opposite side 
of this card, I agree to pay W. 8. Herron a commission of W,, and in con
sideration of your advertising and pushing same. I agree to list exclusively 
with you for a period of a month.

The land described consisted of a section and a half. The 
appellant exchanged one section thereof with a third person (who 
was, 1 assume, introduced by respondent) for tome equity in 
land in Calgary. Half a section remained undisposed of. I 
cannot conceive how, in face of the statute, the respondent can 
found, on such facts, an action on this contract for commission 
only accruing to him, as the express terms of the contract specify, 
on a sale of the whole land.

The statute substantially adopts the language used in the 
Statute of Frauds, which it has been held time and again as 
the authorities collected in Leake on Contracts. 4th ed., pp. 565 
to 567, shew, do not permit any verbal variation or waiver of 
terms the Act requires to be in writing, as foundation for an action 
at law thereupon.

The appeal should be allowed with costs.

(dlwntlng) Duff, J. (dissenting):—I think this appeal should be dis
missed with costs. My view of the case will be best understood 
after a statement of the material facts. The appellant was the 
owner of two parcels of land (a section and an adjoining half- 
section) near Calgary which he desired to sell ; and in May, 1912, 
he employed the respondent as agent to dispose of this property 
and signed what is called a listing agreement in- the following 
terms :—

In the event of your wiling the property described on the opposite side 
of this card, 1 agree to pay W. S. Herron a commission of 6%, and in con
sideration of your advertising and pushing same, 1 agree to list exclusively 
with you for a period of a month.

Signature of owner: Capt. (1. Cone.
Address: High River
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On the hack of this document there appeared a description of CAN 
both the section and half-section in question and certain terms of s c
sale. Shortly after this document was signed the respondent 1913

introduced to the appellant a Mr. Twohey, who was the owner -—
of some property in Calgary which he desired to exchange for ( ”MO 
farm property. Twohey, in company with the respondent, Hkuron. 
visited the appellant's property, where the resided, and
inspected it. Finding that the quality of the soil of the half- <di*^ntme> 
section was not to his liking, he asked the appellant if he was 
ready to sell the section alone, and the appellant immediately 
informed him that he would sell it at the price of SKI an acre.

After some further negotiations an agreement was entered 
into between the appellant and Twohey by which Twohey's 
property was to be exchanged for the appellant’s, the former 
being valued at the price of SI5,000 and appellant being allowed 
for his property $40 an acre. The effect of this transaction was 
that it became practically " tsible to sell the half-section.
That was admitted by the appellant at the trial; was, indeed, 
put forward by him as one of the grounds on which he justified 
his refusal to pay the respondent his commission. In his state
ment of claim the respondent demanded commission under the 
listing agreement at the rate of 5C'( upon a purchase price for 
the section exchanged calculated at $40 an acre. At the trial 
an application was made upon notice for leave to amend the state
ment of claim by adding a statement of the facts already referred 
to, an allegation that the appellant had accepted the plaintiff's 
services and a claim to be remunerated for services as upon a 
quantum meruit. The at ion to amend was opposed on the 
ground that eh. 27 of the Alberta statutes of 1900 was a bar to 
any claim based upon the allegation in the amendment and the 
appellant offered, in the alternative, an amendment of his defence, 
in the event of the respondent’s amendment being allowed, by 
which, among other things, he denied that lie had accepted the 
respondent’s services. The learned trial Judge reserved his 
decision upon the ‘ at ion until, as he said, he should “see 
what the evidence disclosed.” There was a good deal of dis
cussion during the course of the trial touching the admissibility 
of evidence under the claim of quantum meruit, but the learned 
Judge appears to have admitted the evidence as if the amend
ment had been made. We were informed on the hearing of the 
appeal that eventually the learned trial Judge refused to allow 
the amendment, presumably on the ground taken by the appel
lant that the Alberta statute above referred to would he a bar 
to a recovery on the basis of the allegations the respondent pro
posed to add to his claim. The learned trial Judge held the 
respondent entitled to recovery on the ground that the employ
ment under the listing agreement above mentioned was a “general 
employment ” in the sense in which Lord Watson used that 
phrase in Toulmin v. Millar, 58 L.T. 90; in other words, that

4
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(dlwentlrg)

tin- agreement on its true construction provides for the payment 
of commission to the respondent upon any sale or other disposi
tion of any part of the lands referred to, to a person introduced by 
the respondent. On the whole I am inclined to think that this 
''oustruction of the agreement cannot be d. It is not
the most natural reading of it; and one must not leave out of 
consideration the fact that the agreement was drawn up by an 
agent whose business was that of land-selling, and who was 
accustomed to framing and entering into such contracts. I think 
that in the circumstances, the agent must be held to the strictis- 
siin uni jus so far as concerns the construction of the words 
employed by him.

But there is another ground upon which I think the respondent 
was entitled to recover. There can be no question that when an 
owner has entered into a contract of this description (in which 
the agent has contracted expressly to use his best efforts for the 
sale of the property in consideration of receiving a commission 
upon introducing the purchaser) the owner undertakes an obliga
tion not to interfere with and frustrate the agent's efforts. If the 
agent introduces a purchaser who is prepared to enter into nego
tiations for the purchase of the property, the owner would be 
acting in contravention of the obligations of his contract if lie 
were to take advantage of the agent’s services to enter into some 
arrangement with the person introduced, whereby it should 
become impossible for the agent to earn his commission under the 
terms of his contract of employment. In this ease the owner did 
take advantage of the agent's services by entering into a contract 
with the person introduced, the result of which was that the term 
of the contract requiring the sale of the whole property as a con
dition of the respondent's right to commission became impossible 
of performance—impossible, that is to say. in a business sense, 
because impracticable: Duhl v. Xelson, Donkin <V Co., 0 App. 
Cas. 38. The principle applies which was laid down by W il les, 
.1., in /nchbaltl v. Western Neilghrrrij ( 'offer, etc., Co. ( IKti-l), 17 
(*.B. (X.S.) 733. and i d with approval by the Judicial Com
mittee of the Privy Council in liurchell v. (iourie anil lilockhousr 
Collirriex, [ItMOJ À.C. (ill, at p. 626:-

I apprehend that wherever money is to he paid by one man to allot her 
upon a given event, the party upon whom is east the ol ion to pay is 
liable to the party who is to receive the money if he does any art wliirh 
prevents or makes it less probable that he should receive it.

In such a case the agent is clearly entitled to recover compensa
tion for his services. The only point to be considered in this con
nection is whether there is anything in the Alberta statute already 
referred to barring such recovery. It seems to me to be clear that 
there is not. The foundation of the agent’s right to recover in 
such a ease is the contract of employment. The principal's 

preventing a performance of the condition prescribed
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by the contract has the effect in law of precluding him from CAN- 
insisting upon the performance of that condition, and entitles the s çi 
agent to recover compensation for his services as services rendered 1913

at the request of the principal ; the request being evidenced by -—
the written contract of employment. See precedent, Bullen & c°MO 
Leake, “Precedents of Pleadings." titli ed., p. 32S. The only Herron 
objection to this view that 1 can think of is that the arrangement 
with Twohey was assented to by the respondent and consequently (diwnungi 
the appellant's conduct in entering into it cannot be said to have 
been wrongful as against him. The answer to that is this:
PrimA facie the principal’s conduct gives the agent a right to 
recover against him remuneration for his services. If the principal 
relics upon the conduct of the agent as an assent justifying his 
own conduct, then since this assent is to be implied from the 
conduct of the parties, he must accept all the implications to 
which this conduct gives rise. It would be ridiculous to suggest 
that the agent by his conduct must be taken to have assented 
to the appellant entering into the arrangement with Twohey 
except upon the terms that he should be paid for his services in 
introducing Twohey. Then the appellant cannot blow hot and 
cold, and he cannot be permitted to take advantage of the re
spondent's implied assent as an answer to the respondent’* action 
without observing the conditions also implied. The ap|>cllant 
cannot, therefore, set up the respondent's conduct in answer to 
the rescindent's claim to recover for his services on a t/iamlam 
meruit.

As to the amount the respondent is entitled to recover, I think 
if the appellant desires it, there should be a reference to ascertain 
the amount, the cost of the appeal to be paid by the appellant, 
the costs of the reference and further directions to be reserved.

Anglin, J.: This action is brought u|>on a written contract 
by which the defendant agreed to pay a commission of .V , for 
a side for a money price, of which a substantial part should be 
payable in cash, of a defined property. The transaction in respect 
of which commission is claimed was a dis|sisal of part only of the 
property mentioned in the written contract, not for a money 
price, but in exchange for another property. It was not a per
formance of the terms on which, under the written contract, the 
commission was to be payable. In order to succeed, the plaintiff 
must prove a substantial variation in the terms of the written 
contract on which lie sues. He must shew the substitution of 
another consideration for that upon which the defendant under
took in writing to pay the commission. That is in effect setting 
up a new contract. But if it should be regarded as a case of 
variation, that variation is in a most material element and, if 
made, was in parol. Under the Alberta statute, t> Edw. \ II. eh. 
27, an agent, in my opinion, cannot recover upon a contract so 
varied.
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CAN. The- action is not framed and was not tried either as an action
s. c.
1913

for damages for breach of the provision in the written contract 
for an exclusive listing, or as an action to recover upon a quantum 
meruit on the basis of an implied contract to remunerate the

Herron.
plaintiff for his services in consideration of his relinquishing 

if any, under the written contract, and in my opinion 
if any such cause of action exists it should not now he dealt with

The appeal should he allowed with costs in this Court and in 
the full Court of Alberta, and the action should be dismissed with 
costs.

nnwleur, 1. 
(dliwiiiimgl Brodeur, J. (dissenting):—I have come to the conclusion 

that this appeal should be dismissed. The law in Alberta states 
that :

No action shall be brought whereby to charge any person either by 
commission or otherwise, for services rendered in connection with the sale 
of any land, tenements or hereditaments, or any interest therein unless the 
contract upon which recovery is sought in such action or some note or memo
randum thereof is in writing signed by the party sought to be charged or by 
his agent thereunto lawfully authorized in writing.

That is a new provision in the law and a very wise one if we 
may judge by the great number of cases that come before us con
cerning commissions claimed by real estate agents. The contract 
of sale of lands could not give rise to any right of action, except 
when it is in writing. Now the provisions of the statute are 
extended to cover the relations between principal and agent.

In this case the memorandum proves conclusively that the 
respondent had authority to act as agent of the The
respondent began to perform his duties as such agent and found 
an intending purchaser. He could not by himself conclude the 
contract of sale, because in the instructions which he had received 
from his employer some conditions of the purchase price had to 
be determined and agreed upon by him. But the real estate 
agent in this case found a purchaser whom he put in relation with 
his principal. The vendor and the intending purchaser carried 
out. negotiations, and as a result a sale was made of the lot in 
question. Now, if the vendor has found it advisable to make 
a sale on conditions different from those he had mentioned to the 
agent, he is, all the same, responsible for the services rendered to 
him by his agent. The services rendered by the agent give rise 
to a right of action on his part. His contract of agency is es
tablished and proved, and it certainly entitles him to claim for 
the services rendered. Lord Watson in the case of Toulmin v. 
Millar (1887), 58 L.T. 90, at 97 discusses in the following terms 
the effect of a contract similar to the one in this case:—

When n proprietor, with « view of Helling hi* estate, goes to un ugent 
and requests him to find a purchaser, naming at the same time the sum

B6C
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which lie in willing to accept, that will constitute a general employment; 
ami should the estate he eventually sold to a purchaser introduced hy the 
agent, the latter will lie entitled to his commission, although the price paid 
should he less than the sum named at the time the employment was given. 
The mention of a specific sum prevents the agent from selling for a lower 
price without the consent of his employer; hut it is given merely as the basis 
of future negotiations, leaving the actual price to he settled in the course 
of these negotiations.

For these reasons I would l»e of opinion that the appeal should 
he dismissed with costs.

.1 pfH'itl nlliuml with cuhIh.

REX v. CHITNITA

\ I licit a Supreme Court, Scott, ./. March 9, 11111.

1. St MMAKY CONVICTIONS 14 VIII S'il—t \< I HI Al VIV t IIAMM NOT IMS- 
• MINIXU IT.OAI. OKKKXCK—1*1 I A oi Ut ll.TY.

A |dea of guilty to a charge intended to lie framed under see. "J 1JA 
of tin t riminal Code i amendment of 19131, hut not specifically re
ferring to that section, will not support a summary conviction there
under where the information upon which the plea was taken did not 
-Mtliciently disclose an offence, the form of same being that the de
fendant did "neglect his wife."

|See also It. l/hcrlainter. Ill Can. Cr. Cas, ^44; It. trot*front/, 
IS tan. Cr. Cas. 7-: It. \. Filzf/crahl. Iff Can. Cr. Cas. 39; It. v. Toy 
l/ooa, lit Can. Cr. Cas. .13,|

Habeas corpus application in respect of a commitment under 
a summary convict ion in proceedings taken under sec. 242A of 
the Criminal Code (amendment of 1913).

The applicant was discharged from custody.
A. K. Popple, for the Attorney-General.
/>. T. Hun hni, for defendant.

Scott, J. :—This is an application hy the defendant for the 
issue of a writ of lutlna* corpus. The defendant is now confined 
in the provincial gaol git Lethbridge, being there detained 
under a warrant of commitment issued on December 23, 1913, 
hy one Arthur L. Lucas, a justice of the peace for the province. 
It recites that the defendant was on that day convicted “for
that lie, the said Martin Chitnita, on the......................day of
......................A.I). 1913, at Waugh, in the said province, did un
lawfully neglect his wife and children.“ and that it was ad
judged that he, for his said offence, should he imprisoned in the 
gaol at Ijcthhridge for the term of one year.

The application for the writ was made to me on the 2nd 
March instant, hut with the consent of counsel for the Attorney- 
General, it was adjourned until March (I instant. When the

IS— Ut D.I..K.
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application was made on March 2. certain <locumeiits which ap
peared and purported to he the original records of the proceed
ings before the convicting justice and which were in the custody 
of the clerk of the Court were produced before me and were 
referred to by counsel without objection. It appears from these 
records that on December 2d, 1913, the wife of the defendant 
laid an information under oath before the convicting justice 
charging that the defendant “during the summer of 1913 at 
Waugh in the said province did neglect his wife.” The only 
record of a conviction having been made is that on the face of 
the information immediately following the statement of the 
charge is a statement signed by the defendant in the following 
words : “to which the accused pleads guilty,” and the further 
statement signed hv the convicting justice, viz.. ‘"sentenced to 
one year's imprisonment without the option of a fine.”

When the parties were before me on March 2. I expressed the 
view that neither the warrant of commitment nor tin* informa
tion, upon which the conviction, if any, was based, disclosed an 
offence for which the defendant could he convicted.

When the application came on to he heard on March 6, it 
appeared that the convicting justice had, in the meantime, re
turned to the clerk of the Court a formal conviction in which 
the defendant is convicted that he
on or about April I. 1913. to Owemlier 23. inclusive, A.I). 1913. at Wnugh, 
in the «ai«| province di<l without lawful excuse neglect or refuse to pro
vide necessaries for his wife and children contrary to sec. 242A of the 
Criminal Code, he being a husband under a legal duty to provide neces
saries for his wife or any child under nixtevn years of age and such wife 
ami children living in destitute or necessitous circumstances.
It also appeared that the justice had also, in the meantime, 
issued a new warrant of commitment which recited that the de
fendant was convicted of the charge, the particulars thereof 
being stated in the same terms as they appear in the formal 
conviction.

Section 1121 of the Criminal Code provide that no warrant 
or commitment shall he held void by reason of any defect 
therein, provided it is thereby alleged that the defendant has 
been convicted and there is a good and valid conviction to sus
tain the same.

Apart from any question as to whether the formal conviction 
discloses an offence punishable on summary conviction. I must 
hold that it is invalid by reason of the fact that the proceedings 
before the convicting justice did not authorize him to make it. 
The fact that the defendant by his plea of guilty admitted that 
he neglected his wife, which is not an aet or omission for which 
he can be convicted, cannot he construed as an admission by him 
that he neglected to provide her with necessaries under circum
stances which would render him liable to conviction.
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Further, flu- charge to which lie pleaded guilty, and upon 
which plea the conviction is haacd. waa one for neglecting Ilia 
wife, and, even mumming that he could lie convicted upon that 
charge, that would not authorize the justice to convict him for 
neglecting both Ida wife and his children.

I must, therefore, hold that the defendant ia entitled to an 
order for hia discharge from custody. I regret that I have to 
make this order on the material before me aa it may be that the 
defendant ia guilty of an offence tinder see. 242A. but I am 
hound to uphold the objections that have been raised respecting 
the irregularity of the proceedings of the convicting justice. If 
I have authority so to do. I order that no action shall he brought 
against the convicting justice.

HIM

Rex

ClIITMTA.

Defendant disclianpd.

BOGARDUS v. HILL.
Itritiali f'oluinhin Hupremv i'uurt, Murplnj, ./, October I. HH.'I,

Costs (§ II—6.”»)- Fractùa—Expense of survey of lands— 
Dost of maps—Fiat yranted prior to allocatur—B.C. Costs Tar
iff (1906), schedule 4.]—Appeal from the taxation of coats as 
to the allowance of the expense of a survey of lands.

S. «S'. Taylor, K.V., for plaintiff.
Davis, K.C., for defendant.

Mvri'HY, J., held that the principle to be acted upon in 
dealing with allowances to witnesses for equipping themselves 
is that all work should lie allowed for which a reasonable man 
preparing for trial would feel bound to undertake in order to 
prove his case. As to the cost of maps for which no fiat was 
obtained, the omission may Is- remedied, if a fiat is necessary, by 
the Judge hearing the appeal granting the fiat where the allo
catur had not yet been signed.

Appeal dismissed.
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B.C. BASTEDO v. BRITISH EMPIRE INSURANCE CO.

1913 Hritish Columbia Court of .I/>/>#'«/, Irrinq, Martin, ami Oalliher, JJ.A
Man 20, 1013.

I ns i rance ( § III K 1—711) — Warranta — Concealment — 
Insuring lift of hor.se—Represt ntation of price paid—Evasive 
and incorrect unsiar sufff/ested by agent.]—Appeal from tin* 
County Court at Vancouver in an action upon an animal insur
ance policy. The company’s objection to ? the loss was 
on the ground of concealment or misrepresentation in the ap
plication which formed part of the contract along with a stipu
lation that the company should not he liable where material 
statements were untrue.

The evidence shewed that the told the agent, as
was the fact, that he had paid $.150 for the stallion on which an 
insurance of $1,000 was being applied for; that the agent, writ
ing out the application, suggested that the answer to the printed 
question, “What did you pay for this animal ?” should be filled 
out, “(lot in trade.” In answer to another question requiring 
the value of the stallion to be stated, the answer was $2,000.

In the County Court, Judge Grant gave judgment for the 
plaintiff, holding that the horse was worth $2,000 and that there 
was no material misrepresentation by the assured.

R. M. Macdonald, for defendant, appellant.
W. It. Farris, for plaintiff, respondent.

I kv IN ( i, J.A., held that the answer “got in trade,” followed 
by a valuation of $2,000, was designed to conceal the fact that 
the last owner was willing to accept $550 for the animal. The 
insurance company was not fixed with knowledge of the dis
closure to the local agent of the true price when the applicant 
and the agent had arranged to suppress it in order to get the 
application accepted.

Martin, and Oalliher, JJ.A., held that the company was 
not responsible for the inventions of its agent to which the plain
tiff, knowing the untrue answer, had become a party ; the de
ception would tend to stifle inquiry by the company upon the 
material point of the price paid by plaintiff for the horse, and 
the case of Riggar v. Rock Life Assurance Co., [1002] 1 K.B. 
516. applied.

The appeal was allowed and 
the action dismissed.

4
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LOACH v. B.C ELECTRIC R. CO.

Itritish Columbia Court of I/</»///. Uacdonald, C.J. I.. Irviny. Martin.
Oallilicr, ami MrlMiilli/ts, •/./..1. January «I, 1014.

1. Railway* (fi IV A2—OH)—4'ontriiii tory nku.k.i n< i:—At cromhixun— 
Him NO WITH ANOTIIKR.

A person living given a gratuitous riilt* on a wagon and sitting lie 
side the driver is under no duty on approaching the erossing of an 
eleetrie railway to use extraordinary ear»* as to the approach of 
ears; and on his living killed in a collision with a car not seen liv 
either of them, an action on liehalf of his family against the electric 
railway for damages for his death is not defeated hy a finding that 
the deceased was negligent in not taking "extraordinary precautions 
to see that the road was clear." in view of further findings of ex
cessive speed Iiv tlm railway and that the railway niotorman could 
have stopped the ear and have avoided the accident had it not lieen 
for the defective brakes which the railway negligently maintained 
as part of the car equipment.

| It miner v. Toronto It. Co., li Can. Ry. (as. 2(11. 13 D.L.R. 123. on 
appeal 7 Can. Ry. Cas. 210. lf> O.L.R. *105, and H Can. Ry. Cas. 108, 
4<i Can. S.C.R. 540. considered: Dike \. London Ornerai Omnibus Co.. 
8 Times L.R. I • i l. Dublin, etc, R. Co. v. Slattery, 3 l.( . 1133; and 
Ora ml Trunk It. Co. v. UcMpinr. 13 D.L.R. |||M, [10I3| A.< 838; 
Scott v. Dublin, etc.. If. Co.. Il Ir. C.L. 377; and Herron v. Toronto 
It. Co.. Il D.L.R. 607, 15 Can. Ry. I n,. 373. referred to.|

Appeal by the plaintif!' from the judgment of Murphy. J.. 
in favour of the defendant company on the answers of the jury 
to questions submitted, in an action under Lord ('anipheH's 
Act brought hy the administrator of Benjamin Sands who was 
killed in an electric railway crossing accident for damages for 
the benefit of the widow and children.

The appeal was allowed. Macdonald, C.J.A., and MiTiiil- 
LIPS, J.A., dissenting.

I). (». Macdonell, for appellant (plaintiff).
M< Phillips, K.C., and Dtnican, for respondent ( defendant L

Macdonald, C.J.A. (dissenting) ;—This action was brought 
by the administrator of Benjamin Sands, deceased, for tin* bene
fit of his widow and children under the Families Compensation 
Act, R.S.B.C. 1911, ch. 82. Tin* deceased and one Milton Hall 
were employees of the Bitulithic Paving Co., deceased as a time
keeper and Hall as a teamster. On the evening in question Hall 
was driving his team with a load of paving material. Deceased 
asked for and was given by Hall a ride on the wagon, and sat by 
the driver. They proceeded eastward from the employer's 
office, which was west of the defendants’ railway three-quarters 
of a mile. Approaching the railway the view was partially ob
structed hy an orchard. Townsend road, on which they were 
driving, approached the rail level on an up-grade. There was 
a space between the orchard and the railway the width of which
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is not very definitely fixed. The plaintiff and Hall approached 
the railway engrossed in conversation, and took no precautions 
at all to ascertain whether or not a car was approaching the 
crossing. The evidence is clear and uncontradicted on this 
point. The two men were totally oblivious of their surround
ings. There is evidence that had they looked they could have 
seen the approaching car, but if there be any doubt upon this 
point, there is no question that had they listened they could have 
heard the approaching car. which was coming down grade to 
the crossing at a speed of thirty-live miles per hour, and making 
a noise which could he heard at a great distance. The driver 
and the deceased neither stopped, nor looked, nor listened, nor 
gave any attention at all to the presence there of the railway 
traek. When the horses had got partially across the track, 
and the front wheels of the wagon had reached the rail, they 
were struck by defendant’s tramcar coming from the north, 
and the deceased was killed. The jury found the defendants 
were negligent in running the car at an excessive rate of speed, 
and in not slackening this speed and bringing the car under 
complete control approaching the crossing, and in having in
sufficient space for observation of approaching ears between the 
orchard and the station, which was a small shelter erected with
in a few feet of the rails just north of the crossing. They found 
that the driver, Hall, was guilty of negligence in not taking 
ordinary precautions to see that tin road was clear; that the 
deceased was guilty of negligence which contributed to the 
accident, and which consisted in not taking extraordinary pre
cautions to see that the road was clear, and that the defendant’s 
motorman could have stopped the car and have avoided the ac
cident if the brake had been in effective condition.

Upon these findings the learned ~ » entered judgment
for the defendants and dismissed the action. From that judg
ment this appeal is taken.

The finding of contributory negligence is peculiarly worded, 
but having regard to the evidence, which is conclusive and un
contradicted, upon the point, it can mean nothing less than 
that the deceased did not take ordinary or reasonable care.

If there were any doubt about this, if the evidence were at 
all equivocal ; if it were uncertain what the plaintiff's negligence 
consisted of ; I should not hold the answer a sufficient finding 
of contributory negligence; but the jury could not. I think, 
have done otherwise than find the deceased guilty of want of 
reasonable care ; his negligence was identical with that of the 
driver who was found guilty of want of ordinary care by the 
answer to another question.

It was suggested in argument that because the deceased was

9
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not the driver he was under no obligation to take cure, but this 
is quite a different case from the class of cases considered in 
The Bernina, sub nom. Mills v. Armstrong ( 1888). Id A.C. 1. 
where the rights and duties of passengers in and drivers of 
public conveyances are discussed.

B.C.
C. A.
IIII4

It was also suggested that it was not shewn in evidence that 
the deceased knew the railway was there, and hence was not Ei.k< Title

K Co.guilty of any want of precaution in not looking to see if a ear _ " 
were approaching. That question seems to have been raised “qjul-’ 
before us for the first time. The reason. 1 think, that no evid- fdiweoting) 

ence was offered of the plaintiff's knowledge that the railway 
was there is that all parties took such knowledge for granted, it 
being apparent that he must have known, his employer's office 
being three-quarters of a mile to the west of the railway track, 
the men whose time he was keeping being at work east of the 
railway track, and the deceased having been in that employment 
for a month before the accident.

This brings me to the question of law so strongly pressed 
upon us by the appellant's counsel, based upon the answer of 
the jury, or what I must take that answer in effect to be. that 
the occurrence could have been prevented had the car been 
equipped with an efficient brake. He relied very strongly upon 
Brenner v. Toronto Railway (1907), 6 Can. Ky. Cas. 261, VI 
O.L.R. 422. I confess I was much impressed by the reasons for 
judgment in that case. On an appeal to the Court of Appeal 
for Ontario, the judgment was reversed on other grounds 17 Can.
Ry. Cas. 210. 1T> O.L.R. 1951, and no reference at all was made 
to the point so fully discussed by Mr. Justice Anglin. The 
judgment of the Court of Appeal was sustained by the Supreme 
Court of V " i on the same grounds | S Can. Ry. Cas. 108,
40 Can. S.C.R. 540], so that 1 have not the advantage of the 

of the learned Judges in either of these Courts, except 
casual notice of the point in the judgments of Mr. Justice I ding- 
ton and Mr. Justice Duff.

It seems to me that the term “ultimate negligence” is inapt 
and confusing unless it he confined, in the application of it, to 
an act or omission subsequent in point of time to the negligence 
of the other party. It pre-supposes anterior negligence on the 
part of, at least, the party complaining. It can only be pro
perly used, I think, with deference, to designate an act or omis
sion hut for which the consequences of his own negligence would 
have been avoided ; something which ought to have been done 
or omitted when the particular ~ -r was imminent.

It has been found a convenient phrase when analysing and 
distinguishing the several acts of negligence where several ap
pear to exist, and fixing upon the proximate or efficient cause, 
eliminating the others. Hence, where one party negligently

99
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approaches « point of danger, and the other party with like 
oliligation to take care negligently approaches the same point of 
danger, if there arises a situation which could be saved by 
oik* ami not by the other, and the former then negligently fail 
to use the means in bis power to save it. ami injury is caused 
to the latter, that failure is designated ultimate negligence in 
the sense of being the proximate cause of the injury.

In this ease it is sought to carry forward, as it were, an 
anterior negligent omission of the defendants, continu
ing. it is true, up to the time of the occurrence and to assign to 
it the whole blame for the occurrence, although by no effort of 
the defendants or their servants could tin situation, at that 
stage, have been saved.

It is said that but for the act of negligence in not repairing 
the brake the occurrence could have been avoided, but it is 
equally true that but for the acts of negligence of the deceased 
and the driver, it could have been avoided. It is equally true 
to say, where the only negligence is excessive speed, that but for 
that it could have been avoided, or in case of failure of a ear 
or engine driver to sound a warning when approaching a cross
ing. that, but for that negligence, it could have been avoided.

Both parties were actors in the occurrence, that is to say, 
each was present and capable of acting when the danger was 
imminent, or when it ought to have been apparent to them that 
a particular danger of that son might be imminent. In this 
respect it is unlike Dari* v. Maim, 10 M. & W. 54f>; and Raillry 
v. London ami S. IV. If. Vo., 1 App. Cas. 754, where neither 
plaintiff could at the Him do anything to avert the injury, but 
each defendant could.

The judgment of Mr. Justice Walton in Reynold* v. Tilting 
(190J), 19 Times L.R. 539, which was affirmed in the Court of 
Appeal, 20 Times L.R. 57, seems to me to point irresistibly to 
the conclusion at which I have arrived. I can sec no distinction 
in principle between this case and that. There the plaintiff 
pushed his truek in front of the hind wheel of an omnibus. He 
did not do it intentionally but negligently. The driver of the 
omnibus could, so it was found, by the exercise of care, have 
avoided it. It was held that plaintiff could not recover because 
of his own negligent act in pushing his truck in front of the 
wheel. Here, in the same negligent manner the deceased, with
out paying any heed to an apparent danger. ed himself to 
be driven in front of an approaching car.

I think, therefore, the appeal should be dismissed.

Irving, J.A.:—1The defendant's cross-appeal I would dismiss. 
In my opinion, the evidence will support the jury’s findings.

We must, therefore, deal with the plaintiff’s appeal on the

5
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findings of flu* jury, and on the facts admitted or not disputed. 
The defendants cannot rely on facts which were disputed in evi
dence, and which were not found by the jury.

On the findings I would allow this appeal and enter judg
ment for the plaintiff. 1 cannot agree that tin* verdict of the 
jury amounts to a finding that the plaintiff was guilty of contri
butory negligence. Taken alone, the answer to question 3 
might hear that construction. The use of the word “extra
ordinary” in the 3rd answer, contrasted with “ordinary” in 
the 8th, shews that the jury used the word “negligence” in a 
different sense.

Nor was the plaintiff so identified with the driver as to make 
the driver's negligence his negligence. In Vila v. London (ini- 
mil Omnibus ('o. (181)1), 8 Times L.R. 164, before Lord Coler
idge, L.C.J., and Mr. Justice A. L. Smith, the plaintiff was 
being driven by Kettle, as a friend, not as a servant of Kettle’s 
master. He took no part in the driving. An omnibus ran 
against the vehicle, and the plaintiff was hurt. It was argued 
that a person sitting by the driver was responsible for his care
less driving so as to preclude him from recovering damages. 
The jury found that the company was guilty of negligence, and 
that Kettle was guilty of negligence in driving too rapidly, but 
that there was no negligence on the part of the The
Court overruled this contention. See also Mills v. Armstrong 
(1888). 13 App. Cas. 1, overruling Thorogood v. lln/an 118411), 
8 C.B. 115, 18 L.J.C.I*. 336.

In the case before us the jury have not found that the plain
tiff was talking to the driver, or doing anything to distract his 
attention. In fact, they have a< ' him of any negligence 
except that of not taking “extraordinary” precautions to see 
the road was clear.

The jury found that the negligence which was the proximate 
cause of the accident, was the excessive speed of the car as a 
consequence of its defective brakes ; that had there been proper 
brakes on the car, the motorman would have been able to stop 
the car after he saw the position of the plaintiff on the track, 
and before he was struck. Now, although the emergency call
ing for the use of the brakes did not arise until the plaintiff 
was on the track, the failure to furnish a car equipped so as 
to stop when approaching a crossing, although such an omis
sion on the part of the company occurred prior in point of time 
to the plaintiff’s alleged negligence, was the negligence which 
caused the accident. I think that is the effect of the 1st. 5th, 
6th. 9th, and 10th findings of the jury. What is the proximate 
cause is a question of fact for the jury.

In cases where it is suggested both parties are guilty of neg
lect of duty, and that if either had exercised reasonable care

C1C
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and skill, the collision would have been avoided, if the negli
gent nets ascribed to the plaintiff and defendant respectively 
are practically simultaneous, the received and usual direction 
to the jury is to say that if the plaintiff could, bv the exercise 
of such cure and skill as he was bound to exercise, have avoided 
the consequence of the defendant’s negligence, he cannot re
cover: per Lord Blackburn in Dublin, Wicklow and Wexford 
11. Co. v. SUittcry ( 1878), 3 App. Cas. 1156 at 1207.

Assuming that the jury meant to find the plaintiff guilty of 
negligence in its legal sense, then although the plaintiff’s con
duct—even negligent conduct—may have formed a material 
part of the cause of the accident, he can, nevertheless, recover 
if it is shewn that the defendant’s servants could by the exer
cise of ordinary cure and caution on their part, have avoided the 
consequences of the plaintiff’s negligent conduct. This is the 
doctrine of Paris v. Mann, 10 M. & W. 546; re-stated in Grand 
Trunk v. Mr Alpine, 13 D.L.R. 618, 119131 A.C. 838.

The answer of the jury to the 4th question shews in effect 
that the plaintiff could only have avoided the defendant’s negli
gence in not providing a properly equipped car, by resorting 
to extraordinary precautions ; possibly they had in mind the 
difficulty that arose from the company’s station shutting out a 
view of the track, or possibly they may have thought that the 
plaintiff, not being in charge of the horses, was not required 
to look out for trains.

So, in whatever way we construe the 3rd answer, the 10th 
finding to which some effect must be given, would disentitle 
the defendants to hold the judgment in their favour.

T would allow the appeal.

Martin, J.A. :—After reading all the evidence, in addition 
to what we were referred to, I am of the opinion that the jury 
meant what they said in drawing the distinction lietween the 
“ordinary precautions’’ omitted to be taken by the driver of 
the wagon and the “extraordinary precautions” omitted by the 
deceased in each case “to see (the) road was clear.” There is 
abundant evidence to shew that the space between the station 
(shelter) and the orchard was, as the jury found, insuffieient 
to properly observe the approach of the car, and the presence 
of this building doubtless also tended to prevent the sound of 
the car, or its whistle, being heard, as did also the trees of the 
orchard. Taking, as must be done, the answers to questions 
3 and 4 together, they absolve the deceased from contributory 
negligence. He can only be regarded as a passenger, being 
given a ride on the wagon as a matter of kindness, because the 
driver, Hall, had sole control over it with which the deceased 
very properly made no attempt to interfere. Hall had been
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working on tin- job for «bout a month < p. 20) and km-w tin- 
road and tin- railway track, having la-cn across it six or seven 
times (evidence, p. 20), but there is no evidence that the de
ceased had ever driven over it and it is only a matter of infer
ence. though a probable one (p. 57), that he had been across 
the track, which is three-quarters of a mile from his otlice, and 
he is said by one witness. Ilayes (p. 5), to have been working 
there only four or five days, though a longer period of two 
weeks is mentioned, hut the point is not cleared up.

With respect to the duty of a passenger the ease of Uriel;ell 
v. A’nr York rentrai II. Vo. ( IHtMl). 24 X.K.R. 44!». was relied 
upon, hut in the first place the facts are not tin- same as tin- 
deceased here undoubtedly had not the same knowledge of tin- 
road and environment as the driver, and the point of view of 
a driver and a pedestrian often is essentially different : and in 
the next place the rule is extended beyond that which is recog
nized by our Courts in tin- cases cited and accurately stated in 
21 Hals. 415, sec. 700. thus:—

If tlii- which1 is n hi ml vehicle, the persnii to whom it is hired is 
only linhle for the negligence of the driver in so far ns he is in a position 
to control tin- actions of the driver. A mere passenger, even though 
fitting by the side of the driver, and. therefore, physically in a position 
to control his actions, is not liable for the driver’s negligence.

The cases cited are McLaughlin v. Pryor < 1842). 4 Man. & 
Or. 48; Wheatley v. Patrick 11837), 2 M. & XV. 65(1 ; and Pikt v. 
London General Omnibus Co. (1891 ). 8 Times L.E. 164. It 
follows, therefore, that as negligence has been found, tin- ap
peal should he allowed, on this ground alone, so 1 express no 
opinion on the other questions raised; that one relating to the 
dismissal of an action without a verdict where contributory 
negligence is pleaded really disappeared during tin- argument 
when the respondent's counsel applied for and obtained an 
amendment to cross-appeal, which appeal should also In- dis
missed.

Galliiier, J.A. :—Tin* circumstances of this case did not 
relieve the deceased from taking ordinary precautions in ap
proaching the crossing.

The jury have found the defendants guilty of negligence 
in that they were running at an excessive rate of speed, and 
have also fourni the deceased guilty of contributory negligence.

It is not quite clear why the jury in finding contributory 
negligence should have stated that the deceased should have 
used “extraordinary care.” Such was not necessary, hut I 
think it cannot lx- disputed that the deceased used no rare 
whatever in approaching the crossing, hut owing to the view I 
take on another ground, it becomes unnecessary to decide what.

251

B. C. 

r.A.
1914

It.V.
Ll-KCTHIC

R Co



2.">2 Dominion Law Reports. [16 D.L.R.

B. C. if liny, effect their finding in this form should have on the judg
C. A.
1914

ment.
The point most strenuously argued before us by Mr. Mac- 

(lonell, of counsel for the plaintiff, was that admitting negli

IU\

it. Co.

gence. and contributory negligence, the fact that the brake 
equipment of the car was defective, as found by the jury, was 
ultimate negligence on the part of the company which entitled 
the plaintiff, in law, to recover.

Oalllher, J.A. We were referred to limnin' v. Toronto It. Co., tl Can. Rv. 
Cas. 2l>1. Id O.L.R. 423, where Anglin, J„ dealt very exhaus
tively with the question of ultimate negligence, and in whose 
judgment Mulock, C.J.. and Clute, *1., concurred.

That ease went to the Court of Appeal for Ontario, 7 Can. 
Rv. Cas. 210. 1") O.L.R. 10.7, and to the Supreme Court of Can
ada. 8 Can. Ry. Cas. 108. 40 Can. K.C.R. 540. on the ground of 
misdirection, hut in neither of these Courts was the question 
of ultimate negligence dealt with, and as 1 read the case in 
those Courts, the question is open to us here.

In the present case what is claimed to be ultimate negli
gence was the defective brake equipment.

If the view expressed by the Divisional Court in the Brenner 
case is good law. then this case comes within it.

The eases of Itadh p v. Xorth Western It. ('#>., 1 App. (’as. 
754 ; Davis v. Mann, 10 M. & W. 546, and Taff v. Wamuin, 5 
('.It. f N.S.) 573, while they are all in accord with the principle 
that a plaintiff though negligent where he can shew that the 
ultimate negligence of the defendant was the proximate cause 
of the accident, is entitled to recover, do not assist us very much 
in determining in this case whether the defective brakes bring 
it within the class of ultimate and not original negligence.

The negligence in so far as the existence of the defective 
brakes is concerned was anterior to and continued right up to 
the time of collision.

The inotorman did all he could as soon as lie discovered the 
danger to avoid tin* accident, hut (owing as the jury have found 
to the defective condition of the brakes) without avail.

Does what is in the first instance original negligence become 
ultimate negligence which can be said to be the proximate cause 
of the accident when the company have, by that very negligence, 
tied the hands of their employees, so to speak, and rendered 
useless any physical act on their part, performed subsequent to 
the act of negligence of the plaintiff which otherwise might 
have avoided the accident?

The case of Scott v. Dublin and Wicldoic It. Co. (1861), 11 
Ir. C.L.R. 377, referred to by Anglin. .1.. in Brenner v. Tot onto, 
supra, would seem to bear out that view.
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The matter was so thoroughly reasoned out in the Divisional 
Court in the Brenner ease D ' by Scott v. Dublin, etc.)
that 1 need not do more than refer to those eases.

There is an additional feature, however, which suggests 
itself to my mind in the case before us which is not present in 
the Brenner ease, and which makes this ease stronger, viz., that 
the negligence in g defective brakes became effective at
the crucial moment, and at a time subsequent to the plaintiff's 
negligence, so as to he really the proximate cause of the accident.

I would allow the appeal.

McPhillii*s, J.A. (dissenting) :—In this ease upon the an- mi-piiiiiii*..i.a. 
swers of the jury to questions submitted to them, and upon a ,dlMent,n«) 
motion reserved to the defendant to move for judgment at the 
close of the plaintiff's ease. Murphy. J.. directed judgment to 
he entered for the defendant dismissing the action with costs; 
and from that judgment the plaintiff now appeals to this Court.

The questions as submitted to the jury, and the answers 
thereto, are as follows :—

Q. 1. Was the defendant company guilty of negligence which was the 
proximate cause of the accident? A. Yes.

Q. 2. If so, in what did such negligence consist ? A. I I i Excessive speed 
under the circumstances, viz., a single track was in use for Isitli way 
passengers and it was proved passengers were waiting whose destination 
was unknown to motor man or conductor—therefore the speed should have 
lieen slackened and ear brought under complete control approaching sta 
tion; (2) Insufficient space lietween orchard and station for observing 
approach of cars from the north.

Q. 3. Was the deceased os distinguished from the driver of the rig, 
guilty of negligence which contributed to the accident? A. Yes.

Q. 4. If so, in what did such negligence consist? A. By not taking ex
traordinary precaution to see road was clear.

Q. 5. If both the company and the deceased were guilty of negligence, 
could the company then have done anything which would have prevented 
the accident? A. Yes.

y. 6. If ho, what? A. The motorman could have stopped the ear if 
the brake had been in effective condition.

Q. 7. Was the driver as distinguished from deceased, guilty of negli
gence that contributed to the accident? A. Yes.

(j. 8. If so, in wliut did such negligence consist? A. By not taking 
ordinary precautions to see road was clear.

Q. 0. If both the driver as distinguished from deceased and the com
pany were guilty of negligence, could the company then have done any
thing which would have prevented the accident? A. Yes.

Q. 10. If so, wluit ? A. The motorman could have stopped the ear if 
the brake had lieen in effective condition.

Q. 11. (a) Damages for widow? A. $6,000; (ft) Damages for each 
child ? A. $2,600 each child.

I may say that I have had the advantage of n the
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judgment just delivered by my learned brother the Chief Jus
tice of tliis Court, and I may say that I entirely agree with it. 
adding some further reasons which, in my opinion, are salient 
reasons upon which to support the judgment of the learned 
trial Judge.

In my opinion, both upon the answers of the jury, and upon 
the whole evidence, judgment has been rightly entered for the 
defendant.

It has been contended that where a question of contribu
tory negligence arises there never can be a nonsuit or dis
missal of the action without a verdict.

This contention had consideration by the Appellate Divi
sion of the Supreme Court in Cooper v. London Street It. Co. 
(1913), 9 D.L.R. 368, 15 Can. Ry. Cas. 24. Meredith. J.A.. 
at p. 369 (9 D.L.R.), said :—

It in conte lull'd for the plaintiff that, although there might lie a non
suit for want of reasonable evidence of negligence on the defendants' part 
in a case where there is such a want of evidence there never can lie a non
suit. or dismissal of the action without a verdict, on the que.stion of 
contributory negligence, liecause the onus of proof in such a case is upon 
the defendants, hut that contention must, in my opinion, lie held in these 
days to he erroneous, and that in all cases in which there is no reasonable 
evidence upon which the jury could lind in the plaintiff’s favour, the 
case should Ik- withdrawn from them and the action dismissed. Why 
not? Why make any difference? It is just as much no legal evid
ence whether the onus is the one or the other way : a verdict must 
be supported by some legal evidence no matter upon whom the 
onus of proof may lie, or which way the linding may lie; and if there lie no 
legal evidence on one side, no matter which, there is nothing upon which 
a jury can pass, and so the case should lie withdrawn from them. It is 
not necessary, in my opinion, in these days to go through the form of 
directing them to find a verdict, and it has always seemed to me to lie 
illogical from all points of view that they should lie so directed ; if there 
he any evidence, the verdict should lie theirs, if there lie no evidence, tlv 
judgment should lie the Court’s as a matter of law.

It is contended by counsel for the appellant that tb i- 
swors of the jury to questions 3 and 4 do not, taken together, 
amount to a finding of contributory negligence, that is, that 4 
is explanatory of 3, and that the resultant effect is—no finding 
of contributory negligence. In my opinion, such is not the 
effect, and the evidence would not support this, and we may 
look at the evidence. The jury plainly intended to indicate 
that a person about to pass over the railway track under the 
circumstances which the deceased did, did not take the pre
cautions which one is called upon to take.

What should these precautions have been? In the case last 
above cited, Meredith, J.A., dealt with a somewhat analogous 
situation, although it is true that was a case of a double track.
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and tin* passenger went around tin- rear of thv car from which 
she had just alighted. At p. .‘171, he said:—

Accidents such us this un» likely tu liaunless. perhaps, considcr- 
ahly more cure than the onlimivy person tukes is taken. Not only should 
the passenger Ik- mure than urilinurily eu refill in erussing the other track 
after alighting from u ear ami passing close hehiml it; hut also con
ductors ns well ns inotonnen should he more than usually alert to pre
vent accidents so happening.

Can it not In* well said that tin- jury when they used tin- 
words “by not taking extraordinary precautions to see tin- 
road was clear” meant to accentuate their view that upon all 
the facts of the ease, and the surrounding circumstances, the 
deceased did not do that which hi- ought to have done, and if he 
had done that which hi- ought to have done, the accident would 
not have occurred.

It would seem to me that if it is necessary to give considéra
tion to the answers of the jury at all. that this is the only eon- 
elusion to which one can come; if the jury do not mean this, 
and do not in effect find contributory negligence, my opinion 
is, that there is no reasonable evidence upon the whole ease upon 
which the jury could find in the plaintiff's favour. Therefore 
it follows that the action has been rightly dismissed upon tin- 
whole ease.

A most interesting ease in tin- light of the facts of this case 
is Loua v. Toronto It. Co. (1918), 10 D.L.R. 300, 15 Can. liy. 
('as. 35, which is also a ease in the Appellate Division of tin- 
Ontario Supreme Court (Mulock, C.J.Kx., Sutherland, Middle- 
ton. and Leitch, JJ.A.). It is interesting to read the questions 
and answers that were under consideration there, and, notwith
standing which, judgment went for the railway company:

Q. A. Whs the plaint ilt"s husband guilty of negligence which caused the 
accident, or which so contrihuteil to it. hut for his negligence the accident 
would not have happened? A. Yes.

Q. 4. If you answer “yes” to the last question, wherein did his negli
gence consist? A. In not looking for n car.

Q. 5. Notwithstanding the negligence, if any. of the deceased, could 
the defendants, by the exercise of reasonable care, have prevented the 
collision? A. Yes.

Q. 0. If so. what could they have done which they did not do or have 
left undone which they did do? A. By putting on the brakes ami having 
the car under proper control.

Q. Could the motorman and the deceased, each of them, up to the 
moment of collision, have prevented the accident by the use of reasonable 
rare; in other words, was the negligence of the deceased the contributing 
act up to the very moment of the accident? A. Ten say no, two say yes.

The judgment of the Court was delivered by Mulock, C.J., 
ami he said, at p. 302 :—

As to the answers to questions 3 and 4. their evident meaning is,
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that tin1 ileveitwed failed to exercise remtoimble care, hy mit looking for 
nil approaching car, ami hy negligently stepping upon the track and en
deavouring to cross in front of it. thereby causing, or contributing to, the 
accident. If these answers stood alone, the plaint iff. notwithstanding the 
answer to <|nest ion II. even if supported by evidence, must fail, the rule 
being that where damage is the direct, immediate result of two operat
ing causes, viz., the negligence of the plaintilT and that of the defendant, 
the plaintiff cannot recover. It was. however, argued that the answer to 
question 7 relieved the plaintiff of the consequences of the deceased’s 
negligence, lint there is, I think, no evidence to siipjairt the answer to 
question 7. The deceased was guilty of but one act of negligence, viz., 
endeavouring, under the circumstances of this case, to cross the track 
almost immediately in front of the ear ; and its negligent character was 
continuous. From the time of his stepping ii|m»ii the track until the 
accident, lie. in fact, undertook to clear the track liefore the car, which was 
within ten feet of him, would strike him.

The evidence shews that, under the circumstances, the motorman used 
all reasonable means to avert the accident, but that it was not preventihle. 
I. therefore, think there is no evidence to justify reasonable persons in 
tinding. as the jury in their answer to question 7 have found, that the neg
ligence of the deceased did not contribute to the accident up to the very 
moment of its happening. Thus eliminating the answers to questions 6 
and 7. there -remains the finding (which cannot Is* successfully attacked) 
that the deceased's negligence caused the a evident.

It will bv observed that Mu lock, ('..I., says, dealing with the 
answers to questions 3 and 4,
Unir evident meaning in that the devraned failed to rTerrine réanimable 
rare Inf not looking for an approaching ear. and bg negligently stepping 
upon *hc track and endeavouring to crons in front of it. thereby causing 
or contributing to the accident.

In the ease before ns the jury in answering questions 3 and 
4 as we have them, unquestionably meant that there was an 
absence of reasonable can*, and that the deceased was guilty of 
contributory negligence in not looking for an approaching ear, 
as the admitted facts are that the deceased did not. nor did the 
driver of the vehicle, look for an approaching car, but were 
talking to each other, looking down at the heels of the horses— 
looking right at the horses.

There is the further and still more recent case of lit iron v. 
Toronto It. Co. (1913), 11 D.L.R. 697, 16 Can. Ry. Cas. 373, 
being a decision of the Appellate Division of the Supreme 
Court (Garrow. Maclaren. R. M. Meredith, Magee and Ilodgins, 
JJ.A.). The determination of the Court upon the facts of the 
case, which was one for damages for personal injuries sustained 
in a collision between one of tin* defendants’ electric street cars 
and a vehicle in which the plaintiff was driving, was as set 
forth at p. 697 (head not es, Herron v. Toronto It. Co., 11 D.L. 
R. |. that —
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1. In a personal injury action arising from a street car colliding with 
a rig where the findings of tin* jury were in effect that the negligence of 
the defendants’ niotornian and that of the plaintiff were concurrent and 
simultaneous negligence of similar character hy both parties and that 
there was not any new negligent act hy the defendant in addition to its 
first act of negligence, verdict was properly for the defendant and will 
not in that respect In- disturbed.

2. In an action of negligence, a plaintiff, whose want of care was a 
direct and effective contributory cause of the injury complained of. cannot 
recover, however clearly it may he established that, but for the defendants' 
earlier or concurrent negligence, the mishap, in which the injury was 
received, would not have occurred.

3. In a personal injury action arising from a street car colliding with 
a rig. where Imtli the plaintiff and the defendants' niotornian were guilty of 
negligence, each in not seeing the danger and avoiding the injury of a 
collision, if it appears that when the motormnn first saw the imp* 
danger it was too late to prevent the injury, the plaintiff's action fails.

In the <Ni8<* we have before tis the jury find as against the de
fendant excessive speed, insufficient space lietwee» orchard and 
station, and that the niotornian have stopped the car if
the brake had lieen in effective condition, all existent before the 
deceased recklessly places himself in the way of the ear.

There was not here what might he said to In* any new negli
gence. it was all existent before the deceased placed himself in 
front of the car. Taking these findings of the jury they be
come resolved finally to this—tin <I<< <<IS<<I r<<kl<ssly places him- 
self ivithout looking m front of a rapidly appr<tachiny ear, and 
is killed, it being impossible through defective brakes, the jury 
say. for the ear to In* then stopped in time to prevent the acci
dent. In my opinion, upon the < se, whether it was lie- 
cause of defective brakes or any of the acts of negligence found 
against the defendant, none of them were acts of negligence 
arising after the act of contributory negligence of the de
ceased, and cannot be held to he acts of negligence which, not
withstanding the Inter negligence of the deceased, warrant 
judgment going for the plaintiff.

s, J.A., in the case last cited. 11 D.L.R. 697 at 707. 15 
Can. Hy. Cas. .'173, said :—

Counsel for the plaintiff suggested that tin- jury nIioiiIiI have lM-en 
asked whether the motormnn was negligent when lie saw or ought to 
have seen the plaintiff; and the Divisional Court s|N-ak of the |Nissihle 
negligence of the niotornian in not applying the brake at an earlier stage, 
when lie might have i the ear.

I think that both these |Hiints are well covered by the charge and by 
the answers actually given hy the jury, and I cannot bring myself to hold 
that any question of “ultimate negligence” is raised. If it can. it must 
only be of the kind suggested by Mr. Justice Anglin in Hrrnnrr v. Tot 
onto /.’. Co. (1007), 13 O.L.R. 423. at 42H; “Assuming that the degree of 
momentum which the niotornian found himself unable to overcome should
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In* ascribed to his failure to shut off power at an earlier point of time, 
mid tliit such omission should he deemed negligence, can that omission, 
which occurred before the plaintiff's danger manifested itself, though its 
operation and effect continued up to the very moment of the injury, lie 
deemed negligence which renders the defendants liable, notwithstanding 
the plaintiff's contributory negligence. Itecause in the result the former 
might, hut for this continuing though anterior negligence, have avoided 
the mischief ?”

I'pon this point 1 prefer the views on the Hubject of ultimate negli
gence and contributory negligence expressed by Mr. Justice Duff in the 
Itrnincr case when before the Supreme Court of Canada (1ÎMI8). 40 S.C.R. 
540 at 550: "The principle is too firmly settled to admit, in this Court, 
any controversy upon it. that in an action of negligence, a plaintiff, whose 
want of care was a direct and effective contributory cause of the injury 
complained of. cannot recover, however clearly it may lie established that, 
but for the defendant’s earlier or concurrent negligence this mishap, in 
which the injury was received, would not have occurred.”

This is the same view, as it appears to me, as is expressed in mon* con
crete form in Sim v. City of Port Arthur (1011), 2 D.W.X. KII4. by Mr. 
Justice Middleton. Nee also ./ones v. Toronto and York Hadial It. Co. 
(1011). 23 D.L.R. 331, 25 D.L.R. 158; Itire v. Toronto It. Co. (1010). 22 
O.L.R. 446.

Mv conclusion is. that the negligence of the motorman as found and 
that of the plaintiff were "concurrent and si mu' ous negligence of 
similar character by Imtli parties." and that the jury have negatived any 
new negligent act of the defendants in addition to their first net of negli
gence.

I think the np|ienl should lie allowed and the action dismissed with

Now. in the easv lie fore us. the jury have negatived any new 
negligent act of the defendant—as in the Tlcrron ease—the 
motorman after lie saw the vehicle could not have stopped the 
ear if it was the ineffective brake prevented him (al
though upon the whole evidence, my own view is. it was then an 
impossibility under any known mechanism) ; therefore, as noth
ing could he then done by the motorman to remedy the ineffec
tive brake, the want of care of the deceased was the direct and 
effective contributory cause of the accident resulting in his 
death, and the plaintiff, the administrator of the estate of the 
deceased, cannot recover, adopting the language of Mr. Justice 
Duff.
however clearly it may be established (bat but for the defendants’ earlier 
or concurrent negligence, this mishap, in which the injury was received, 
would not have occurred.

It follows, in my opinion, that the judgment of the learned 
trial Judge, Mr. Justice Murphy, must Ik* affirmed, and the 
appeal dismissed.

Appeal allowed.
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RYAN v. THE DISTRICT REGISTRAR.
Itritixh Cal uni hi<i Court of l/»/»««i/. Mnnlomihl, CJ..\., Irrinq. Martin. 

dnlHhrr, ami Mvl'hiUipx. .1 miliar a 30. lu 11.

I. Land titlkh (6X1—01)—I’i.ans—Sai.f. m inirtion—Land adaitkii
FOR 8UB-1HVIS10N.

A sale agreenmiit in respect «if a portion of a hlock of vacant Ian.I 
as to which there is no approved or iegiHti*ml siihdivisi.m plan within 
the purview of the I .and Registry Act. R.S.H.C. lull. eh. 127. sit. im. 
may Im* registered in tin* “Register of charges” on a description of tin* 
portion hy metes and IhiiiihIs accompanied hy a surveyor's sketch not 
designating such portion hy any lot numher.'ainl this notwithstamling 
a prior attempt to suhdivide the propel ty which fa i Ici I for want of 
approval hy the municipal council if tin* proposed plan of subdivision 
so rejected is not referred to either in the description or in the survey 
accompanying such sale agreement.

Appeal from tin* order of Morrison. •!.. dismissing tin* peti
tion of the appellants praying for an order that the registrar In- 
directed to register certain sale agreements against land under 
see. 29 of the British Columbia Land Registry Act, R.S.B.C. 1911. 
ch. 127, as amended hy see. 7 of eh. 15, B.C. Statutes of 1912.

The appeal was allowed, and an order made allowing regis
tration, Oalmiier, and Mc1*iiii.i.ips, J.I.A.. dissenting.

Bray, for appellants.
.1. (I. Smith, the district registrar, in person.

Macdonald, C.J.A.:—The facts of this ease are that one 
Jemima Russell, being owner of a parcel of land, and desiring 
to subdivide it into a number of small lots, apparently for build
ing purposes, made a plan of the subdivision which she sought 
to have approved hy the municipal council of South Vancouver, 
the municipality in which the land lay, pursuant to see. 92 of the 
Land Registry Act. R.S.B.C. 1911. ch. 127. | Amended by sec.
21 Stats. 1912, ch. 15.] The council refused its approval be
cause proper street allowances were not provided for, and hence 
the plan was not accepted by the registrar, and was apparently 
abandoned hy Jemima Russell. The petitioners are each the 
purchaser from her of a lot. being part of said parcel. Kach lot 
is described hy metes and hounds and attached to the agree
ment is a sketch of the lot. No reference is made in the de
scription of the lots to the rejected plan, though it is alleged hy 
respondents in the case that
a portion «if the land covered hy the a|i|divnti«m «if the petitioner* is i«len 
tical with certain lot* shewn upon the plan (the rejected plan) and that 
the «ketehe* atta«-lie«l t«i the *aid application* are merely tracing* from 
the saiil plan omitting the numliers of the lots.

While not very clear. I think this means that the subdivisions 
descrilied in the agreements sought to he registered are each 
identical with a lot shewn on the rejected plan.
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The diHtrict registrar of titles at Vancouver declined to 
register the said agreements as charges affecting the said original 
parcel, and from that refusal the petitioners appealed to a Judge 
of the Supreme Court, who dismissed their appeal. From that 
order this appeal is taken.

It is not easy to detine with precision the rights of parties 
to registration under the Land Registry Act when subdivided 
lands are in question. Section 00 of the Act appears to have 
been intended to apply more especially to the subdividing of 
lands in the popular sense and meaning of the word “subdivi
sion.'* namely, an addition to a town-site or a division of land 
into a number of village, town or city lots, including streets, 
lanes and other public places. When an owner has made such 
a subdivision of his land he is required under a penalty to de
posit a plan of the same with the registrar. Should such plan 
not be deposited, the registrar, in my opinion, is not obliged to 
register any instrument which contains a description of land by 
reference to such undeposited plan.

Section 100 of said Act (amended by sec. 26 Stats. 1012, ch. 
1.1), makes it appear with reasonable clearness that all subdivi
sions were not necessarily to be governed by said sec. 90. 1 use 
the word “subdivision” in this connection in its true sense—a 
dividing of something into parts even if it Ik* divided into two 
parts only.

Sub-section 3 of that section (sec. 100 amended as above) 
was relied upon by the appellants in support of their contention 
that the registrar was bound to accept their applications and 
register their instruments. That sub-section deals with appli
cations to register “a portion of an entire lot or section.” In 
such case the applicant may attach to the instrument a sketch 
of that portion, or. if the applicant has not attached such a 
sketch, the registrar may require him to do so, and hv sub-sec. 
4, if he decline, then the registrar need not proceed with the 
registration.

The language of sub-sec. 3 is somewhat indefinite. What is 
meant by entire lot or section? Is it the original lot or section 
as granted by the Crown! Whatever is meant the intention 
of the sub-section is to provide a means of relieving persons sub
dividing their lands from the operation of said sec. 90. Where 
lots are designated by reference to on undeposited plan, the 
matter is simple enough, the record itself is defective, and the 
registrar cannot proceed; but where they are sufficiently de
scribed by reference to a recorded plan, or a registered parcel, 
I am unable to find anything in the Act which authorizes the 
registrar to go behind the record and hold an investigation into 
the propriety of the subdivision.

The applications in question here are to register charges,
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and are governed by see. 29 of said Act as amended by see. 7 
of the Act of 1912.

That section provides that when the fee simple has been 
registered, any person claiming any less estate («.<., a charge) 
may apply to the registrar for registration thereof, 
anti tin* registrar shall iqion living satiafled after examination of the title 
deed* <»r other evidence (if any) produced that a primâ facie title lias Imn-ii 
established by the applicant, register the title of such applicant in a bm.k 
to Ik- called the "Register of chargea.”

In this ease it is not disputed that Jemima Hassell had a 
good registered title to the original parcel, nor is it contended 
that the petitioners had not made out a prima finir title to their 
charges upon it. The duty, and the only duty of the registrar, 
as declared by the section, was to satisfy himself that such 
title had been made out and then to register the charges. The 
language is entirely free from ambiguity and is imperative. The 
registrar is given no mandate to inquire beyond the question of 
the sufficiency of the title. In this case, in so far as the title is 
concerned, there was nothing on record to justify the rejection 
of the applications, nor is there anything in the rest of the Act 
to authorize the course which was pursued by the registrar in 
rejecting the applications.

I must, therefore, give effect to the clear language of the sec
tion and declare the petitioners’ applications to register their 
charges were wrongly rejected.

The appeal should be allowed.
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Irvt.no, J.A. :—I would allow this appeal for tile reason* intng. j.a. 
given by the learned Chief Justice.

Martin, J.A. :—It is a serious matter to curtail the right of Martin, j.a. 
any owner of land to convey any portion of it in such manner 
aw he may sec fit, and before I could feel justified in so doing I 
should require to have the matter placed beyond peradventure 
by the legislation which has l>een invoked by the district regis
trar in support of his refusal to register the petitioners’ appli
cation. The case should in my opinion he considered on the ap
plication of the present petitioners, as it now stands, entirely 
apart from the action taken hv Jemima Russell, the then regis
tered owner, to have a plan approved by the municipality of 
South Vancouver. The question of what is a “sulslivision” is 
not an easy one to answer, but on the facts of the present ease 
1 have reached the conclusion that the term does not apply to 
this agreement for side, which is. I think, governed by sub-see.
(3) of sec. 26 covering the case of “a portion of an entire lot 
or section”; whatever construction or limit may he placed upon 
that language it at least reasonably as well as actually covers
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the land in question, and therefore 1 think the appeal should he 
allowed.

Oalliheb, J.A.:—The owners of above property subdivided 
it into town lots, and caused a map vr plan of same to be made 
out.

The municipal council refused to assent to this plan owing 
to the streets not being of the proper width.

The owners then proceeded to sell the property in lots de
scribed by metes and hounds corresponding exactly with the 
boundaries of said lots as shewn on the plan and the purchasers 
of these lots applied to register same.

Registration was refused and the matter came up on petition 
before Morrison J., who dismissed the petitions.

From this order the appeal is taken.
The applicants admit that they have not complied with see. 

19 of eh. 15 of 1912 (Land Registry Act Amendment) hut claim 
that they have complied with sub-sec. 3 of sec. 26 of said Act, 
and are entitled to registration. This sub-section is as follows :—

Notwithstanding anything hereinbefore contained whenever any person 
applies for registration of a portion of an entire lot or section, or for the 
issuance of a certificate of indefensible title to the same, he may and shall, 
if so required by the registrar, append to or procure to lie endorsed on 
the instrument conveying the said land, or deliver to the registrar, a map 
or sketch thereof, certified by a duly qualified land surveyor ami signed 
by the grantor or other conveying party, or by the applicant, shewing the 
dimensions of the land, and giving such information as will easily identify 
the same, and a duplicate of such plan shall also he delivered to the regis
trar.

When the parties proceed under sec. 19 the assent of the 
municipal council to the plan is necessary. See sec. 21.

It is quite apparent that what is attempted here is a clear 
evasion of the Land Registry Act, and unless it comes within 
sub-sec. 3 of sec. 26, the applicants must fail.

If I own an acre of ground and seek to sell a certain number 
of feet off it to my neighbour, it may very well he I can do so 
describing it by metes and bounds, and otherwise identifying it 
under sec. 26, hut it seems to me quite a different matter when, 
as here, the whole scheme for disposition of the holdings is in 
effect one of sub-division, and the reason is so apparent why 
it is attempted in this way.

1 do not think sub-sec. 3 of sec. 26 was ever intended to 
cover such a case.

The appeal should be dismissed.

m.Phillip», j.a. McPhillips, J.A. :—This appeal is one from an order made 
(diwntiDg) ^ Morrison, J., dismissing the petition of the appellants, pray

ing for an order that the registrar be directed to register ccr-
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tain agreements of sale, and assignment of agreement for sale 
pursuant to the applications , the registrar having refused 
to do so upon the ground that the land covered by the agree
ments of sale constitute a subdivision, and the consent of the 
municipality of South Vancouver had not been obtained to the 
plan and the subdivision was not one that, reading tin* Municipal 
Act and the Land Registry Act together, that entitled registra
tion being made by way of charge or otherwise.

The Land Registry Act and the Municipal Act need careful 
and the history of the various acts and amending acts, 

and in particular the Land Registry Act Amendment Act. 1912.
The land in question is within a municipality, namely, the 

municipality of South Vancouver, and it was admitted that the 
land can rightly he termed a “subdivision”; being a subdivision 
it comes within sec. 92 of eh. 127, R.S. 1911. as amended by see. 
21. of eh. 15 of the Act of 1912. That being so, it must, in my 
opinion, he approved by the municipal council, or by some per
son authorized by the municipal council to approve the same, 
which is not the ease.
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The d facts that seem to me to lie material are admis
sions Nos. 4 and 5, to lie found in the appeal hook pp. 19 and 20, 

read as follows :—
4. Prior to the lo of the « indication* of the petitioners, Jemima 

RunnelI. the then registered owner of the property in i|Ue*tion herein, and 
the vendor thereof to the petitioners, had block 11 surveyed and a plan of 
the same shewing the same divided into lots, prepared hv a British Col 
umhia land surveyor, and submitted the said plans to the council of the 
municipality of South Vancouver for approval. The said council refused 
to approve of the same.

5. A portion of the land covered by the application* of the petitioner*
herein is identical with certain bits shewn ti|»on the plan bv a
British Columbia land surveyor, and referred to in the last pn-ceding 
paragraph hereof, and the sketches attached to the said application* are 
merely tracing* from the said plan prepared by the said surveyor, omit
ting the numbers of the said lot*.

It is contended by counsel for the appellmits tlmt there need 
not be compliance with sec. 92 of eh. 127 R.S. 1911, but that 
there is right to registration under see. 100 of eh. 127 R.S. 1911, 
as amended by sec. 20 of eh. 15 of the Act of 1912. submitting 
that the word “notwithstanding” in sub-sec. 9 to said sec. 100 
of eh. 127 as amended, indicates that the requirement of said 
sec. 92 is not a condition precedent to registration.

In my opinion this contention is untenable, and as it is the 
province and the duty of the Court to read the statutes as a 
whole and together, it is plain what the intention of the legisla
ture is, and it is a plain attempt to evade the statute law. and 
is such an evasion as cannot he countenanced by the Court.
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The learned registrar, Mr. A. G. Smith, in a careful argu
ment, in my opinion well demonstrated that the enactments are 
capable of standing together, and it is apparent that to allow 
what is contended for here would he the destruction of a policy 
well spread upon the statute book and one which is eminently 
in the public interest.

It is apparent that the plan as presented to the municipal 
council not being approved, it is now attempted to specifically 
describe the parcels by metes and bounds, and accomplish regis
tration in this way.

If there is any good ground why the plan should be approved 
notwithstanding the decision of the municipal council, it is well 
known that an appeal lies to the Licutenant-Governor-in-eoun- 
cil, and that course, it would seem, was not adopted, the only 
conclusion that can be come to is that the appellants were of the 
opinion that any such appeal would not lie successful, and this 
method is a method which in my opinion this Gourt cannot ac
cede to; further, it is beyond the jurisdiction of the Court.

It is contended, and I think rightly, in this case, that the 
course adopted is an attempted evasion of the statute law.

We have, it is true, the language of Lord Cranworth, L.C., 
in Edwards v. Hall (1856), 25 L.J. Ch. 82 at 84:—

I never understood what i« meant by an “evasion" of an Act of Par
liament ; either yon are within the Act of Parliament or not. If you are 
not within it. you have a right to avoid it, to keep out of the prohibition; 
if you are within it. say so, and then the course is clear.

However, in legal terminology, it is quite common usage and 
custom to speak of the evasion of a statute.

Maxwell on the Interpretation of Statutes, 5th ed. (1912), 
has this to say with regard to Lord Cran worth’s proposition, 
at p. 184:—

When not so exact as lie, we. in law Courts and ill statutes, as well as 
in ordinary life, use the phrase “evasion" of a statute as really connoting 
an attempt to evade it.

Without unduly elaborating the matter, it may lie said that 
what is prohibited is that which the Legislature has guarded 
against, and what may he done is that which is beyond the 
enacting part; and it may possibly he that the statute falls 
short in some eases of accomplishing what was the real policy; 
and if in this ease it was the latter, that is to say, that the 
policy, whilst apparent, the enactment fails to prevent, then 
there would he the right to registration.

In other words, there is no prohibition for doing that, or 
being entitled to relief from the Court in the doing of that 
against which there is no inhibition.

I»rd Hobbou.se in Sims v. Registrar of Probates (1900), 69 
L.J.P.C. 51, a succession duty case, said at 56:—
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It doe* not appear to their Lordship* that an examination of tlie de
cision* in wliieli the word “evade" ha* been the mibject of comment lead* 
to any tangible result.

It is true we have not here any words of the statute in ex
press terms legislating against any evasion, hut a statutory pro
cedure is exacted in obtaining registration, and wlmt right is 
there in the appellants to override this?

If it could he said that the appellants are outside of the 
statute law. and that the registrar is exaeting something not 
called for. then admittedly the Court could direct registration; 
but only upon it lieing clear beyond all reasonable peradven- 
ture that the registrar was in error.

To arrive at this conclusion is. in my opinion, the setting 
aside and the ignoring of provisions of the statute law that seem 
to me to stand out, and prevent any such conclusion being 
arrived at.

Then it is said what is asked is only the registration of a 
charge. What a delusion it would be to make registration as a 
charge not capable of being perfected later! It seems to me 
that .subdivisions must be made and approved in the manner 
called for by the statute, and in my opinion the appellants are 
attempting an evasion of that which is a condition precedent 
to registration.

It follows, therefore, in my opinion, that the appeal should 
he dismissed, and the order of Morrison. J.. affirmed.

Appeal allowed.

RICHES v. ZIMMERLI.
Britith Columbia Court of Appal, Macdonald, C.J.A., Marlin. flail iher, ami 

MePhiUipt, .1.1 l ft biuat, i. 1911
1. Principal and agent ($ Il C—20)—Agent's fravd or wrono—Sam of 

land—Secret profit— Principal's right to recover.
An innocent purchaser of property who is induced by the fuis* repré

sentation of his agent to pay a price larger than that which the vendor 
is xvilling to accept has a good cause of action against such agent to 
the extent of any secret profit which he is shexvn to have derived in the 
transaction.

|Sce also as to secret profit, Peacock v. Crane. 14 D.L.R. 217.|

Appeal by the defendants from the judgment of Lampman, 
County Judge, in favour of plaintiff for the recovery of the equi
valent of a secret profit alleged to have l>eon realized by his agent, 
the defendant, in a real estate transaction the amount of which 
had been added to the price paid by the plaintiff.

The appeal was dismissed. MiPhillii-8, J.A., dissenting. 
McPhillips, K.C., for the appellant (defendant).
11'. R. Vaughan, for the respondent (plaintiff).
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B C- Macdonald. C.J.A.: I think the relationship of principal
(", 'A and agent is established. The plaintiff says that if he bought 
1014 he was to pay commission ; if he did not, he was to pay for the
----  hire of the ear. Defendant admits that he was to receive 850

Hiciikh for ||is time in taking the plaintiff to see the property if the
Zimmk.ru. plaintiff made the purchase. The defendant claimed at the trial

----- to have been the owner of the property before he met plaintiff.
M'cla'1'1, though he does not deny that he represented to plaintiff at the 

time that it belonged to another man, Wetherell, and that the 
price Wetherell was asking was net 8750 per acre, whereas ac
cording to his evidence at the trial, he himself had just before 
acquired it in WetherelFs name for 8500 per acre. The docu
ments shew that Wetherell bought from Roberts on May 24; 
that the plaintiff and defendant bought from Wetherell on June 
(> (defendant having offered to take a half interest, the plaintiff 
taking the other half) at 8750 per acre, whereas the true price as 
between defendant and Wetherell was 8500 per acre. Defendant 
acquired it at 8500 per acre, represented that he could acquire it 
only at 8750 per acre, and made the difference by way of secret 
profit. As between the documentary evidence, coupled with 
defendant’s representations that Wetherell was the owner, and 
defendant's evidence at the trial, I prefer to accept the former.

I think the appeal should be dismissed.

Merlin.j.a. Maktin, .1 .A.:—— I concur with what my brother MePhillips 
is about to say regarding the very unsatisfactory way this case 
comes before us which has made it difficult to reach a conclusion. 
And I also agree that the plaintiff has nothing to complain of 
about the value of the land and that he got all in that respect 
that lie was entitled to and acted very unwisely in sacrificing his 
interest as he did: and also that, if the lands were the property 
of the defendants, there was no fiduciary relationship between the 
parties as principal and agent, or otherwise.

The judgment can, I think, be supported, but supported only, 
on the ground that the land was, in reality, Wetherell’s and 
the determination of that question has occasioned me much dif
ficulty, which is enhanced by the fact that Wetherell should have 
been called as a witness to explain the matter. I have to deal 
with the case in the light of the finding of the trial Judge that he 
has decided to accept the testimony of the plaintiff as against 
that of the defendant whom he stigmatizes as a swindler, and in 
sui’h ease it was open to the trial Judge to determine the rights 
of the parties on the basis that Wetherell owned the land and to 
hold the defendant to his statement, which is in accord with the 
writings, to the plaintiff, made on the spot, that such was the case, 
or at least conveying that exclusive inference, which is really the 
same thing. Such being the circumstances, I cannot bring my
self to say that the judgment below should be set aside, and so 
the appeal should be dismissed.
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( Iallhikh, J.A.:—If the plaintiff could have brought his 
action for rescission I should have experienced no difficulty in 
giving judgment in his favour.

The defendant's acts throughout impress me very unfavour
ably; I have, however, to consider what is the plaintiff's position 
with regard to the judgment he holds on his pleadings.

Mr. Yaughun has referred us to AY Leeds A; llandey Theatre» 
of Varieties Ltd., (1902) 2 C'h.I). HOP. but it is only necessary in 
order to distinguish that case from the one at bar to refer to the 
judgment of Wright, J., at p. 813. where lie says:

But it seems to me clear on the facts of this ease that the respondents 
ought to he held to have bought the halls as agents or trustees for the in
tended company, with whose money the purchase money was to he paid. 
They never intended to buy the halls for themselves or to pay for them 
out of their own money—they always intended to act for the projected 
company.

And to the judgment of Vaughan Williams, L.J., in the Court 
of Appeal at p. 822:

The conclusion at which I arrive taking all the facts together is that 
from first to last the Finance Company were promoters: that from first 
to last their intention was to buy the music halls for the purpose of selling 
them to a company which they should create. They intended from the 
first to do that which they ultimately did.

The evidence in the case at bar is that Zimmcrli purchased 
(as he says for himself) but at all events either for himself or 
Wetherell, and not for the plaintiff, as that purchase was made 
before he spoke to the plaintiff about the property.

The other case cited by Mr. Vaughan. He Darby, Ex jtartc 
lironyham, [1911! 1 K.B. 95, is also distinguishable.

This case then really comes down to a consideration of whether 
Zimmcrli or Wetherell was the owner at the time of the purchase 
by the plaintiff.

If Wetherell was the owner, then the plaintiff’s judgment can 
be maintained, but on a different ground, but if we must regard 
Zimmcrli as the owner it seems to me (rescission being possible) 
that would be the only remedy the plaintiff would have.

The evidence upon this |M>int is to the effect (and the trial 
Judge accepted the plaintiff's evidence) that all through the 
transaction Zimmcrli represented Wetherell as the owner, the 
property was in Wetheroll's name, as evidenced by the agree
ment from Abram Roberts to John Wetherell, dated May 20. 
1912, and Wetherell conveyed to Zimmcrli and the plaintiff when 
the latter bought on June 0, 1912.

Zimmcrli swears that he bought the property for himself in 
the first instance, and when called upon to explain how it came 
to be in WetherelI's name, does so by saying that he started out 
to purchase for Wetherell, that Wetherell was not very prompt 
in closing out the deal, wanting time to consider it, and talk it
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over with his wife; that he then informed Wetherell he had given 
his (Zimmerli’s) eheque for the deposit and would take it himself, 
but this does not explain why he had the agreement for purchase 
made out in Wetherell’s name.

We have then on the one side the representations that 
Wetherell was the owner, and the written documents which 
primâ facie support that, and on the other side Zimmerli's state
ment that he was the owner and the fact that he paid practically 
all of the first deposit by his own cheques.

I do not know whether Wetherell was available at the time of 
the trial, but it appears to me that if Zimmerli’s statements are 
true as to the original purchase, Wetherell would have been a very 
important witness on his behalf, and he was not called.

I do not think the evidence, t i it is, and open to the gravest 
doubt considering the methods of the defendant, sufficient to 
displace the primâ facie ownership disclosed by the documents, 
especially when coupled with the representations made to the 
plaintiff.

I would dismiss the appeal and uphold the judgment below, 
but on a different ground—that of secret profits.

McPhillips, J.A.:—This appeal has relation to the purchase 
of certain land near Sidney, upon the Saanich Peninsula, being 
six acres in area, a portion of section 13, range 3, east. The 
action went to trial in the County Court of Victoria, and the 
learned County Court Judge (Lampman, Co.J.) gave judgment 
in favour of the plaintiff for $750, holding that a breach of duty 
was established, that is, we can only assume, although it is not 
stated in words, that it was held that a fiduciary relationship 
existed, and that the Zinmierli owed a duty to the
re? * in connection with the purchase of the land.

The facts being gone through as * at the trial may be
summarized as being the following. Riches was approached by 
Zinmierli about buying Saanich acreage, it is not clear that Zim- 
merli after this, or acting on this knowledge, brought about the 
purchase of the property from Roberts, who owned the land; 
but the fact is on May 20, 1912, the land in which Riches subse
quently acquired a half interest, was purchased in the name of 
Wetherell for $3,000 and on June 0, 1912, the same land was sold 
by Wetherell to Riches and Zinmierli for $4,020, agreements for 
sale in each case being executed (it is to be observed, though, that 
the agreement of sale shews the consideration as $4,500, and the 
interim receipt $4,020), the interim receipt being given by Zim- 
merli to Riches and himself, under the name of Vancouver Island 
Insurance Vo., a company for which Zimmerli was agent, in fact 
it may be said, in so far as it can be said in law, to have been 
Zimmerli’s company.

An interim receipt was signed, which reads as follows:—
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Interim Receipt. June fi, 1012. Received from George John Riches 
and Krnest Zimmerli the huiii of two hundred and 00 100 dollars, being 
deposit on account of purchase of one lot, fi acres, north-east corner of K. 
Saanich road and King’s ave.. N. Saanich, for the sum of 14,620, on the 
following terms: $2,270 cash, balance $330 dollars every ti months until 
paid. The deferred payments to bear interest at the rate of 7 per cent, per 
annum until paid. Time is the essence of this agreement, and unless pay
ments with interest are punctually made at the time or times appointed, 
this sale shall be (at the option «if the vendor) absolutely cancelleil or 
rescinded, and all money paid on account hereof forfeited to tin- vendor as 
and for liquidated and ascertained «lamages. Cost of conveyance $5 to hi- 
paid by the purchaser. This receipt is given by the undersigned as agent, 
and subject to the owner’s confirmation. V. 1. Ixsckaxi-k Aokmv. Il rues t 
Zimmerli, Agent.

It would appear that Wot lion'll really liebl the property for 
Zimmerli, and this was u iwn to Riches, Riches always be
lieving that Wetherell was the owner, and Zimmerli always said 
the purchase price was to be $760 an acre net to Wetherell.

The trial was held in Victoria on April 28, and June II. 1013, 
a year having elapsed since the purchase, ami Zimmerli undertook 
to say that the land was at the time of the trial unsaleable.

It would seem that Riches sold his interest in the property 
by trading it for a motor car; he had apparently listed it. at one 
time for $850 an acre, and bad even asked $1,000 an acre for it, 
and had expected to get that price when In- purchased it. Tin- 
motor car Riches said was worth $750.

Riches went to see the land before purchasing and no question 
of misrepresentation as to area or quality of the land arises.

It would appear that shortly after the purchase, or when the 
second payment fell due, tin- date is not made clear, instruments 
of transfer between Riches and Zimmerli took place, whereby 
each became entitled to a certain three acres out of the six pur
chased.

Evidence was given that at the time of the purchase the market 
value of property where this land was situate, near to Sidney, 
was from $700 to $800 per acre, and there was quite a lot of dealing 
in land, and it was sworn to that $750 was the market price in 
June, 1012.

Zimmerli, in his evidence, states that in September, 1012, he 
sold his three acres at $1,000an acre, the land being taken at that 
figure by the Wood Motor Co. in the purchase of an automobile.

Upon the facts of this case I do not think that it can lie suc
cessfully contended that Zimmerli was in the position of an agent 
employed to buy land for Riches, when tin- land was bought from 
Roberts by Wetherell. It must 1m- admitted that the purchase 
by Wetherell was really a purchase by Zimmerli.

Were this a case where the facts established the position of 
principal and agent, the plaintiff Riches being tin- principal and 
the defendant Zimmerli the agent, the agent being deputed to
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B C- imy the land, and within the division of Hutchinson v. Finning
c x (1ÎH18), 40 Ciui. S.C.R. 134 (which wont from thv Supreme Court
l,*ii3 of British Columbia) then unquestionably the judgment could

be sustained that is, if was that after the establishment of the 
Hum's agency Zimmerli bought the land for Riches although bought

ZimnVi hi i in Wetherell’s name; but that was not the position of matters as
I find them on the facts, and we have no finding of the learned 

X trial Judge to that effect, and if it were found it would be unsup
ported by evidence.

We are not assisted by any precise finding from the learned 
County Court Judge, therefore we must sift the evidence for 
ourselves. The highest plane that can be made out from the 
evidence may be said to be that Zimmerli was drawing to Riches’ 
attention land in a certain locality in which the appellant then 
had land, and that land is eventually the land which is purchased 
without his interest being disclosed.

This may even be putting the case too strongly against Zim- 
merli upon the evidence, as possibly the situation was nothing 
more than the pointing out, or the calling attention, to certain 
parcels of land that could be acquired and this would not con
stitute the relationship of principal and agent.

It must be admitted that real estate agents, and land brokers, 
by merely calling attention to lands which are for sale, being their 
lands, or the lands of others, and inducing persons to purchase the 
lands, do not upon these facts alone place themselves under any 
fiduciary relationship.

Now, in this particular case it cannot really be said that any
thing in the nature of a fiduciary relationship existed.

It is true that Riches paid Zimmerli 800; which it is contended 
was a commission to Zimmerli and that by reason of this the 
fiduciary relationship is proved. I cannot agree to this view, 
we must have more than this to establish the relationship as 
understood by the law.

Further, as to this 800. it has been variously explained. Riches 
said he was to pay 8750 net per acre to Wetherell, and if lie bought 
the property he was to pay a commission over and alxive that, 
and if lie did not buy the property he was to pay for the hire of 
the motor car to see the property, Riches taking along with him, 
to make a pleasure trip out of it, his wife and sister.

The evidence is clear here that Wetherell in buying the land 
was buying it lor Zimmerli, but is there any evidence that in the 
buying of the land it was bought for Riches, and that Riches 
would be in any way called upon to take it? It seems to me that 
no such case is made out, and all the facts go to disprove it. Zim- 
mcrli could in no way shift the burden of the purchase upon 
Riches.

Therefore, Zimmerli, in buying in Wet here! I's name from 
Roberts, was in no way buying from Riches; it was not the case 
of an agent doing anything entrusted to him.
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B C.In fact to establish the* cast- and support the judgment, Zim- 
merli must lx- «‘stopped from saying that he houglit the property r A 
on his own behalf, or otherwise than for Riches, and therefore 1014 

the enhanced price was profit that belonged to Riches.
It is true if the ease could be made out that there was a fiduei- 

ary relationship existing at the time between Riches and Zimmerli, /n,MI , 
and the land was bought with the intention and expectation that 
Riches would be induced by him. Zimmerli, to buy it. lie would N
be considered to have bought on behalf of Riches, and be incapable 
of retaining any profit arising out of his effectuating the sale to 
Riches, but such is not the ease upon the facts as disclosed to me.

Then the respondent here (Riches) is in this difficulty: he 
carried out the purchase which could have been set aside -if for 
the moment this is conceded, merely to view the case as presented 
from the respondents' point of view- and retained and afterwards 
sold the property, and what is his remedy?

In considering this point the case of Ur Tin ('opr Union 
Company (1885), 51 L..I. Cliv. 822. is instructive. Cotton,
L.J., at p. 821 i, said:—

Ah far an 1 van hoc there is no decision which favours the ease of tin- 
appellant -a ease, that is. of persons who have adopted a purchase which 
they could set aside, and have retained, and have afterwards sold, property 
of this kind, being allowed to hold their vendors responsible for the differ
ence between what they gave for the property and what the vendors had 
given. In my opinion there is no authority for the contention, and therefore 
this appeal fails.

The ('opr Union Com pony ease was referred to by Lord 
Davey in Borland v. Earle (1002), 71 LJ.ILC. I. at p. N:

Reference may also he made to the judgments of Mr. Justice Pearson 
and Lord Justice Cotton and Lord Justice Pry in Ih Co/m Crrtnn Co. 11KM4)
(IKX5). To rescind the sale is one thing, hut to force on the vendor a con
tract to sell at another price is a totally different thing.

Now if this were a ease where a fiduciary relationship existed 
at the time of the purchase of the land, and Zimmerli covertly 
bought property which was his own and Riches, in ignorance of 
this, sold the three acres he was entitled to. whereby he cannot 
reconvey, the question would be how could the loss which Riches 
sustained be arrived at? It has been held that in such a ease if 
the property were not fairly worth the price paid for it there might 
Im* recovered the difference between the real value and the price.

Now, proceeding U|xm the altove hypothesis, (with which of 
course I do not agree is the ease Iwfore us) what evidence is 
there before us of tin* difference between the real value and tin* 
price?

The evidence that is before us seems to me to establish tin* 
market value as being as great, if not greater than tin- price paid, 
and certainly tin* evidence of Riches u|xm the |>oint is that he 
held the land at $850 to 81.(MM) an acre after his purchase.
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The* evidence given by Riches as to the value of the land is 
so absurd that in my opinion no reliance can be placed u|>on it, 
as against the other and positive evidence that was adduced at 
the trial, in view of the common and general knowledge of the 

Riciirh values of all Saanich peninsular property which may tie said to
ZiMMMtLi. *M‘ °f public notoriety, owing to the acquirement of right of way

----- through the peninsula by the British Columbia Electric Railway
"'iïZïÙ* ^°* ant* ^M‘ ( nna<li»n Northern Railway Co., and the fact that 

the land in question is close to Sidney, and particularly well situ
ated, to shew the unreliability of this evidence it is only necessary 
to quote some of it.

At p. 21 of the Appeal Book, Riches, examinâtion-in-ehief:—
Q. Have you un automobile? A. Ye», I have.
tj. How long have you had it? A. I think 1 bought it I nut September.
Q. And you have used it and driven around the country? A. Oh ye», 

in my business an a broker I have t>een interested in different properties in 
the vicinity of Victoria, and different properties on the Island.

IJ. Arc you well acquainted with the property now at Hidney? A. Yes, 
very.well acquainted.

Q. Have you any property for sale there? A. Listed with me?
Q. Yes. A. Yes, I have some water frontage there; a very nice place

Q. Now, as a broker, what do you know about value» of property now? 
What do you say the property is worth now, this particular property per 
acre? A. Well, you couldn't sell it.

(j. You couldn't sell it? A. You could not sell it; you could put it 
almost any price, you couldn't sell it now.

Q. Now, what would you say supposing there was a demand for property 
at Sidney, this particular property, what would you say would be the 
market price of it? A. The price would depend a lot, of course, on the 
demand.

Q. Of course, you say there is no demand at present, you could not sell 
the property at all? A. At Sidney, under any circumstances, unless you 
almost gave it away.

tj. Has there been any demand since you purchased it? A. No, it has 
got worse.

Q. Have you disposed of this particular interest you had in it? A. 
Well, I got rid of it in a way.

Q. How did you get rid of it? A. I traded it for a motor car. I couldn't 
sell it at all, and I took any amount of people to look at it. and could not 
possibly sell it at all.

tj. What did they say? A. I stated my price; they just laughed at me. 
I offered it to one man for $GflO »n acre.

The Covrt:—When was that? A. It would In* somewhere about 
three months ago, your Honour. I did ask as high as a thousand dollars 
an acre for it until I knew better.

In mv opinion even were this a raw where the differenee in 
price could In* considered, I unhesitatingly say that my view of 
the evidence is that at the time of the purchase and for a long 
time thereafter, the market price was as great as that for which 
it was purchased, namely. *7f>0. and even higher, and there is
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no satisfactory evidence at all before us to establish any difference 
in price, and the onus prohandi as was on the plaintiff in
the action.

This is a most unsatisfactory ease in every way, the evidence 
is given in the most casual manner, dates are not fixed, trans
actions take place and you cannot tell when they took place, 
documents apparently were executed whereby tin* parties each 
transferred to the other a certain three acres out of the six jointly 
purchased. These documents were not brought before the 
Court, nor was the date fixed when they wen- entered into; no 
evidence is given as to the time when Riches became aware of 
the fact that Zimmerli had any interest in the land, or that it 
was really his although in Wcthcrell’s name, and tin- fact that 
Riches disposes of his throe acres without complaining to Zimmerli 
of depreciation in value or advising him of his intention to do so; 
and the sales made of the land by both parties for motor cars 
without really fixing the date of those1 sale s; in fact a elise»rele*re*el 
jumble of evielencc is lie-fore- us, and we are- e-xpe-e-te-el to pass u|>eiii 
n question of very great importance, that is, whether upe>n tlie- 
facts a fiduciary relationship e-xiste-d? In my opinion the- e-vi- 
de-nce falls very far she>rt of establishing this.

In view of the- unsatisfactory e-emditiem in which the e-ase- comes 
before us I think the language- of Kennt-dy, L.J., in Kinahan v. 
Parra (1911)» HO L.J.K.B. 270. a principal anel age-nt e-ase-. is 
much in point. At p. 277 lie- saiel:—

I agree with Lord Justice Vaughan Williams in thinking that this is an 
unsatisfactory case. I am not satisfie-d that all the- facts have bce-n so fully 
disclosed as they might have been. For some reason or either the parties 
would seem to have left largely to inference- what might have been proveel 
by direct cvielence.

I am by no moans satistie-el with the- evielencc of Riches that 
lie- seilel his thre-e- acres or his inte-re-st tlie-rein feir a motor worth 
only, or taken as be ing weirtli only $750, it is incone-e-ivable- that 
he* we m le I do sei, anel if lie- eliel, it was a re-ekle-ss sacrifice of valuable 
prope-rty.

The* plaintiff had to make out his e-ase-, and whe-n the- case- is 
one- of frauel it must lie- made out without any re-asonable doubt, 
and in my eipiniem it has neit be-e-n made out, in fact, falls far short 
of it, anel whilst it is ne-e-e-ssary that tlie-re- should be- fair ele-aling 
in all busine-ss transactions, still the- prope-r e-xte-nt of the- age-ne-y 
must be- e-stablishe-el befeire a tielueiary relationship e-ail be- said to 
exist.

In Halsburv’s Laws of Knglanel. veil, l.at p. 182, we find this 
language-:—

392. The relation is eif a fiduciary nature- whenever the- principal repose-s 
trust and confidence- in the person he M-lectH as his age-nt. This is ho in all 
case-H eif general age-ncy, but where the- agency in not a general erne, its 
fiduciary nature de-|ie-ntlH upon the ciri-umntuni-e-H of the particular cnee.
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The authorities cited for the above quoted proposition are 
Makepeace v. Rogers (1865), 4 DeG. J. & S. 649, 46 Eng. R. 1070; 
FoU t v. Hill Isis'. 2 H.L.C. 28, 9 Eng. R. 1002; Fluker v. 
Taylor (1855), 3 Drew. 183. 61 Eng. R. 873; Mackenzie v. Johnston 
(1819), 4 Madd. 373, 56 Eng. R. 742.

The circumstances of the case before us do not warrant it 
being found that a fiduciary relationship existed. Further, the 
conduct of Riches throughout was not that of one who believed 
or felt that he was over-reached, and having sold the land there 
can be no setting aside of the sale now, and his inaction and the 
surrounding circumstances are plainly against the contention 
set up.

In my opinion the language of Fry, L.J., in the Cape llreton 
ease (1885), 54 L.J. Chy. 822, aptly fits this case. At p. 829 he 
said:—

This case is not a case of an agent who after he has accepted the agency 
has acquired property the purchase of which was within the scope of his 
agency, and then resells that property tr his principal at a larger sum—in 
which case it is obvious that the principal may say that the original purchase 
by the agent at a smaller price was a purchase on behalf of the principal. 
Nor is this the case of a man who accepts an agency to buy some article in 
the market, and then tries to sell to his principal his own goods—in which 
case it may be that the agent is liable for not performing his agency by pur
chasing in the market, supposing it was possible for him so to do. Nor, 
again, is this the case of an agent who by any subsequent acts of his own 
has rendered the rescission of the contract by his principal impossible— 
in which case 1 express no opinion whether a right could be proved by the 
principal or not. notwithstanding the non-rescission of the contract.

The option which the principal had in this case has been adopted by 
confirming the contract. Now the question is whether after that affirmance 
the agent is liable in any sum to his principal. It seems to me plain that 
there is no authority which determines this point. It is a point, therefore, 
to be determined upon principle, and not upon authority.

Now, notwithstanding the very powerful criticisms of Lord Justice 
Bowen on the judgment of Mr. Justice Pearson, I think the judgment of 
Mr. Justice Pearson in this case was right. I think that it is a case in which 
the adoption of the contract by the principal puts an end to any further 
rights in the agent. It appears to me that to allow the principal to affirm 
the contract, and after the affirmance to claim not only to retain the prop
erty, but to get the difference between the price at which it was bought, 
and some other price, is—however you may state it, and however you may 
turn the proposition about—a thing which is plainly impossible; or else it 
is an attempt on the part of the principal to confiscate the property of his 
agent on some ground which I confess I do not understand.

It therefore follows that in my opinion the appeal should be 
allowed, and the action dismissed with costs, here and below to the 
appellant.

Appeal dismissed.
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Re HUDSON BAY FIRE INS. CO. v. WALKER.
British Columbia Court of Appeal, Martin, (iallihcr, and Mc Phillips, JJ.A.

February 23, 1914.
1. Arbitration (§ IV—42)—Appointment of arbitrator by Court—I’knd-

ino ACTION.

The defendant insurance company, on an action on a fire insurance 
policy, is not entitled to ask lor the compulsory appointment of an 
arbitrator for the assured, under secs. 0 and 8 of the Arbitration Act, 
R.S.B.C. 1911. eh. 11. to fix the loss in terms of a statutory condition 
on the policy after the defendant lias delivered its statement of defence 
in such action, as the Court thereby obtains seisin of the entire matter.

[Dolcman v. (hsett Corjwration, [1912] 3 K.B. 257, applied.)

Appeal by the defendant company from the judgment of 
Hunter, CJ.B.C., refusing to make an order appointing an 
arbitrator to represent the plaintiff in a pending arbitration to 
fix the loss on an insurance claim, after defendant’s appearance 
and delivery of statement of defence in an action for recovery 
under the policy.

The appeal was dismissed.
Reid, K.C., for the appellant insurance company.
McLean, K.(\, for the respondent.

Martin, J.A.:—It is clear from the decision of the Court of 
Appeal in England in Dolcman v. (hnett Corporation, [1012] 3 
K.B. 257, that because the appellant company herein has de
livered a defence, it has placed itself in such a position that the 
action brought against it by Walker must proceed, under sec. G 
of the Arbitration Act, R.S.B.C. 1011, eh. 11, and therefore as 
Lord Justice Fletcher Moulton puts it at p. 200:—

The Court hu seisin of the dispute, and it is by its decision, and by its 
decision alone, that the rights of the parties are settled. It follows, there
fore, that in the latter case the private tribunal, if it has ever come into 
existence, is functus officio, unless the parties agree de novo that the dispute 
shall be tried by arbitration, as in the vase where they agree that the action 
itself shall lie referred. There cannot be two tribunals each with the juris
diction to insist on deciding the rights of the parties and to compel them to 
accept, its decision. To my mind this is clearly involved in the proposition 
that the Courts will not allow their jurisdiction to be ousted.

And the rule is not changed merely because a part only of 
the is sought to be arbitrated; here, the value of the
property apart from the liability. To allow a part of the pro
ceedings to go on before the arbitrators concurrently with the 
balance of them ln-fore the Court is inconsistent with the idea that 
“the Court has seisin of the dispute,” i.e., the whole dispute. 
Lord Justice Fletcher Moulton, p. 271, supports this view by 
saying:—

It is now necessary to turn to clause 32 of the contract between the part
ies in this case, in order to see whether it is wholly, or to some and to what 
extent, an arbitration clause.
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Lord Justicv Harwell, p. 274, refers to the impropriety of the 
Court entering “upon a struggle for priority with the lay tri
bunal,” and adds:—

Such a position is to my mind an impossible one, inconsistent with the 
dignity of the Court and with the construction of the Act. The King's 
Courts do not compete with arbitrators, or permit their own proceedings 
to be interfered with in any way by them; when the defendant has submitted 
to the jurisdiction, he cannot withdraw without the leave of the Court, or 
the consent of his opponent. If this is not so, what would happen if the 
action and the arbitration go on together, and the plaintiff succeeds in his 
action, but the arbitrator makes his award on the same day in favour of 
the defendant?

Rut it is said this is not an at ion to stay proceedings under
sec. 0, and that the learned Judge should have made the order 
asked for under see. 8, sub-sec. (e), which directs that “the Court 
or a Judge shall . . . appoint an arbitrator,” etc.

It is, however, clear that any Court or Judge is justified in 
circumstances like the present in refusing to make an order which 
would be obviously abortive, if it did make the order it would 
thereby also make itself a party to a waste of the money and 
time of its litigants, and this arbitration has been “rendered 
abortive by the action” {Doleman v. Osset t, [1912] 3 K.B. 257, at 
268) for reasons above stated.

The appeal should, I think, be dismissed.

Galliher, J.A.:- 1 would dismiss the appeal. The plaintiffs 
having instituted proceedings in the Courts, and having delivered 
their statement of claim, and the defendant company, after ap
pearance entered, having delivered their statement of defence, 
are, I think, precluded from availing themselves of the provisions 
of see. 6 of ch. 11, R.S.B.C. 1911 (Arbitration Act).

The forum has been chosen, and the Court is seized of all the 
matters in controversy, and as is pointed out in Doleman v. 
Oif'Sctt Corporation, [1912] 3 K.B. 257 at 273, in the judgment 
of Far well, L.J.:—

If the defendant (ns here) pleads to the action and disentitles himself 
to apply under see. 4 (our see. 0) of the Act, he thereby submits to the juris
diction of the Court, which involves the same consequences as the refusal 
of an application under see. 4 (our see. 6) ... If this be not so, see. 4
seems to me useless. If the arbitration van go on against the will of the 
plaintiff after writ, what is the object of applying to stay the action? If 
the action goes on, can it be said that the Court is to enter upon a struggle 
for priority with the law tribunal and grunt an injunction to restrain the 
arbitration proceedings or entertain applications to advance the trial on 
the ground that they will he outstripped by the arbitrator? Such a position 
is to my mind an impossible one, inconsistent with the dignity of the Court 
and with the construction of the Act.

McPhillipb, J.A.:—This is an appeal by the company from 
the refusal of Hunter, C.J.B.C., to make an order appointing an

1
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arbitrator to act with the already appointed arbitrator of the 
company for the purpose of ascertaining and assessing the loss 
or damage sustained by the assured (Annie Kate Walker). The 
application made did not include an application for a stay of 
proceedings under sec. G of the Arbitration Act (eh. 11, Rev. 
Stat. of B.C., 1911).

It would appear that the assured did not upon her part take 
any steps to enforce the statutory condition of the policy providing 
for a reference to arbitration, but commenced an action on April 
19, 1913, against the comapny for a fire loss under the policy of 
insurance.

The company entered an appearance to the action on April 
29, 1913, the statement of claim was filed on May 10, 1913, and 
the statement of defence on June 20, 1913, and it would not 
appear that a reply was filed, but by the effluxion of time the 
pleadings were closed on June 30, 1913.

On June 23, 1913, the company, through its solicitor, served 
notice on the assured of the appointment of its arbitrator, and 
that if the assured did not appoint an arbitrator within seven 
clear days, an application would be made to the Supreme Court, 
or a Judge thereof, under the Arbitration Act, to appoint an 
arbitrator on the assured’s behalf, or a sole arbitrator.

Not until September 12, 1913, was this application made— 
the assured not having appointed an arbitrator. It is of course 
to be remembered that the months of July and August comprise 
the long vacation months, and the long vacation had commenced 
before the lapse of the seven days referred to.

The application came on to be heard before the Chief Justice 
of British Columbia on September 15, 1913, and the learned 
Chief Justice refused to make the order applied for, that is, 
refused to appoint an arbitrator to act for the assured along with 
the arbitrator already appointed by the company.

The appeal by the company is advanced upon the ground 
that arbitration is provided for by the 16th statutory condition 
which is contained in the policy, and that the company is en
titled, notwithstanding the lapse of time between the filing of 
statement of defence and close of pleadings, to have the arbitrator 
appointed.

For the respondent, the assured, however, it is contended 
that by reason of the state of the action and delay, there is no 
right in the company to now have an arbitrator appointed.

This appeal brings up for consideration a somewhat debatable 
point, and one that as recently as during the year 1912 was under 
consideration by the Court of Appeal in England in Doleman it 
Sons v. Ossett Corporation, (1912J 3 K.B. 257, and in which the 
Court divided in opinion, the Court being composed of Vaughan 
Williams, L.J., Fletcher Moulton, L.J., and Farwcll, L.J., the 
appeal being from Scrutton, J. It was held, reversing Scrutton, 
J. (Vaughan Williams, L.J., dissenting), that an award made
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pending an action was of no avail, and no bar to the plaintiff’s 
claim in the action. Vaughan Williams, L.J., at 203, said:—

It has been suggested that it is impossible that the two proeeedings, 
the one under the reference to arbitration, and the other the subject of a 
pending action, can possibly be allowed to go on together, because there 
might in such a case be a race between two concurrent proceedings. Rut 
the case of Lowes v. Kermode (1818), 8 Taunt. 146, shews clearly that an 
award made can be pleaded pending an action puis darrein continuance. 
And in the case of an award in favour of the defendant, inasmuch as the award 
orders no payment, a plea of award does not require any further satisfaction.

This view, though, was not agreed to by Fletcher Moulton, 
L.J., nor Farwell, L.J.

Fletcher Moulton, L.J., at 271, said:—
I am therefore of opinion that, so soon as an action is brought in respect 

of a difference to which an arbitration clause applies, there is a complete 
breach of that clause so far as that particular dispute is concerned, and that 
the only right which arises directly therefrom is a claim for damages for 
breach of contract. The defendant may, however, apply to stay the action 
under the provisions of sec. 4 of the Arbitration Act, 1889, but if he neglects 
so to do, or if the Court refuses to stay the action, the Court has the sole 
and exclusive jurisdiction to decide the dispute.

Farwell, L.J., at p. 273, said:—
The plaintiffs cannot be deprived of their right to have recourse to the 

Court when the agreement is a mere agreement to refer, unless the Court 
makes an order to that effect under sec. 4 of the Arbitration Act. They 
can, of course, deprive themselves of such right by their own act after writ, 
as for example by going on with the arbitration and obtaining an award; 
but, when nothing has been done by them since writ, anil the only matter 
relied upon is an award made since writ without their knowledge or consent, 
under an agreement antecedent to the action, the plea is in fact and in truth 
a plea of the agreement, because there is no act of the plaintiff's subsequent 
to the writ on which reliance can be placed, and is had. It is not a question 
of revoking the submission; it is a question of the construction of sec. 4 
of the Act. It is impossible to suppose that the Court, on refusing an 
application to stay, and deciding that the action must go on, means to allow 
the arbitration to go on also with the result that the decision first obtained 
will prevail, or that one or other proceeding will be an idle waste of time 
and money. The result is the same, if the defendant (as here) pleads to 
the action, and disentitles himself to apply under sec. 4. He thereby 
submits to the jurisdiction of the Court, which involves the same conse
quences ns the refusal of an application under sec. 4, except, perhaps, that 
in the latter case any attempt to proceed with the arbitration might be a 
contempt of Court, while in the former it might not. If this be not so, see. 4 
seems to me useless; if the arbitration can go on against the will of the 
plaintiff after writ, what is the object of applying to stay the action? If 
the action goes on. can it be said that the Court is to enter upon a struggle 
for priority with the lay tribunal, and grant an injunction to restrain the 
arbitration proceedings, or entertain applications to advance the trial on 
the ground that they will be outstripped by the arbitrator? Such a position 
is to my mind an impossible one, inconsistent with the dignity of the Court
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* 1

l

and with the construction of the Act. The King's Courts do not compete C.
with arbitrators, or permit their own proceedings to be interfered with in 
any way by them; when the defendant has submitted to the jurisdiction, 
he cannot withdraw without the leave of the Court, or the consent of his op
ponent. If this is not so, what would happen if the action and the arbitra
tion go on together, and the plaintiff succeeds in his action, but the arbi
trator makes his award on the same day in favour of the defendant Is 
one to be set off against the other, or which is to prevail? Or suppose that 
the arbitrator refrains from publishing his award in deference to a protest 
from the plaintiff who has succeeded in the action. Would such protest 
be a breach of the covenant to refer, and entitle the defendant to his action McPhilUps, J.A 
for damages against the plaintiff? It appears to me impossible to allow 
more than one proceeding to continue without landing the Court and the 
parties in inextricable difficulties.

With all respect to Scrutton, J.. I do not think it is a question of public 
policy. It is rather a question of the settled practice of the Court. In 
my opinion this appeal should be allowed.

C.A.
1914

Re
Hudson Hay 
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Walker.

It is to be remarked that the statutory condition providing for 
arbitration has not added to it what was added in the policy 
under consideration in (iucrin v. The Manchester Fire Assurance 
Co. (1899), 29 Can. S.C.R. 139, the policy in that case had these 
words added:—

It is furthermore hereby expressed, provided and mutually agreed that 
no suit or action against the company for the recovery of any claim by virtue 
of this policy whall be sustainable in any Court of law or equity until after 
an award shall have been obtained fixing the amount of such claim in the 
manner above provided.

It was held in that case that no action would be maintainable 
against the company for any claim under the policy until after 
an award was obtained, and that the award was a condition 
precedent to any right of action to recover a claim for loss under 
the policy.

Sir Henry Strong, Chief Justice of Canada, said at 151:—
Further, the arbitration clause, added to the conditions by the varia

tion to condition 16, provides that no action should be maintainable until 
after an award had been obtained pursuant to the terms of the conditions 
fixing the amount of the claim. The Court of Review considered this 
provision void as tending to oust the jurisdiction of the Courts of law and 
so contrary to public policy. I do not think this view can be maintained. 
The law of England provides that any agreement renouncing the jurisdiction 
of legally established Courts of justice is null, but nevertheless in the case 
of Scott v. Avery, 5 ILL. Cas. 811, the House of Lords determined that a 
clause of this nature and almost in the same words as that before us making 
an award a condition precedent, was perfectly valid, and that no action 
was maintainable until after an award had been made. This decision, 
which has been followed in many later cases, though of course not a binding 
authority on the Courts of Quebec, proceeds upon a principle of law which 
is as applicable under French us under English law. This principle applies 
not merely to cases where the amount of damages is to be ascertained by an 
arbitrator, but also to cases where it is made a condition precedent that the

i



280 Dominion Law Reports. 116 D.L.R.

B. C.

C. A.
HU 4

Hr.
Hudson Hay 

Kirk Ins. 
Co.

McPhillip*. J.A.

question of liability should first be determined by arbitration: Trainnr v. 
Phoenix Fire Ins. Co., 8 Times L.R. 37; Kenworthy v. Queen Ins. Co., 8 
Times L.R. 211; Lanlalum v. The Anchor Marine Ins. Co., 22 N.B. Rep. 14; 
Dawson v. Fitzgerald, 1 Ex.D. 257.

Now, in the case before us the statutory .condition remains 
unaltered, and it is not a condition precedent to action brought 
that an award be had.

The point we have to consider was dealt with in the case of 
Cole v. Canadian Fire Insurance Co. (1908), 15 O.L.R. 330. 
Although it is right to remark that the application was made 
after notice of trial had been given, yet all the defences of the 
insurance company were withdrawn, and it was represented that 
the whole matter in dispute was the amount of the loss. The 
Court consisted of Falconbridge, C.J.K.B., Anglin and Riddell, 
JJ., being an appeal from the order of Meredith, C.J.C.P., staying 
all proceedings in the action until furtherorder of the Court— 
an application under sec. ti of the Arbitration Act, R.S.O. 1897, 
ch. 62, a section similar to the one in the British Columbia Arbi
tration Act.

The decision of the Court was that the at ion being 
made after delivery of the statement of defence was too late.

Mr. Justice Riddell said at p. 338:—
In Hughes v. lland-in-IIand Insurance Co. (1883), 3 C.L.T. 600, 4 C.L.T. 

34, appearance was entered on the 2nd November, 1883, and upon the same 
day notice of motion was served, returnable the 5th November. It will be 
seen that the insurance company in that case brought themselves within 
the provisions of what corresponded at that time with what is now sec. 6 
of the Arbitration Act; and were in a different position from that of the 
defendants here.

The fact that the right to arbitration is given by legislation docs not 
make that right, when given, any higher than if it had been obtained by 
private contract, and I am of opinion that the application is too late.

There is no hardship in so holding. No claim can be made against the 
insurance company until the lapse of sixty days from the delivery of the 
proofs of loss. This is surely ample time to allow to an insuring company 
to determine whether they desire to contest the amount. Then, even after 
the accruing of the cause of action and issue of the writ, they have some 
eighteen days before their statement of defence is due. During this time 
an application may be made for a stay and if the defendants, instead of mov
ing for a stay, choose to put in a pleading, they must be held to have elected 
that method of having their rights determined, and to have waived the 
provision for arbitration. Upon an application to stay (if made at the right 
time) the Court could make an order staying the action generally, if the 
only question were that of amount, or staying the action, so far as regards 
the amount, if there were other issues.

Whilst it is true that in the ease before us counsel explained 
that no application was made to stay the proceedings (in any 
case that could not be made after delivery of pleadings), yet we 
see that the Court in Ontario really dealt with the making of

5
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any award, and if that view be the eorreet one, then any award 
made would be abortive unless, of eourse, the assured assented 
to the arbitration proceedings, which is not the case, as we have 
counsel here opposing.

Therefore, under the decision of the Divisional Court in On
tario, and that of the Court of Appeal in England, both holding 
against the contention which was so ably advanced by Mr. Reid 
on behalf of the appellant, I feel constrained to decide that in 
my opinion the opportunity for the appointment of an arbitrator 
on behalf of the assured by an order of the Court, and an award 
by arbitrators under the statutory condition, is past, although 
I must admit that the reasoning of Vaughan Williams, L.J., in 
his dissenting judgment in the Court of impresses me very
much.

It follows that in my opinion the appeal will stand dismissed.
Appeal dismissed.

GRAHAM ISLAND COLLIERIES CO. v. MACLEOD.
British Columbia Court of A p/tcal, Macdonald, C.J..\., Irving, Martin, (iallihcr,

and McPhillips, JJ.A, February 2&, lull.
1. Corporations and companies (§ V It 1—176)—Capital stock Subscrip

tion—Allotment—Forfeited AND CANCELLED SHARES.
Where a company accepted an application for a definite number «if 

shares not specifically identified or ear-marked, and gave due notice 
of the allotment thereof made at the direetors’ meeting, the subscriber 
cannot repudiate the contract because of the tender to him of shares 
previously allot toil to another and which the company claimed had been 
cancelled as forfeited ami contest in an action for the price the regu
larity of the forfeiture, if the company always had other shares avail
able to give the applicant in their stem! and was willing to do so.

[Graham Island Collieries Co. v. McLeod, il D.L.R. 838, affirmed.)
2. Corporations and companies (§ V B 2—182)—Subscriptions for shares

—Stipulations as to calls.
A stipulation that a balance of the subscription price of shares shouhl 

be payable “on call within eighteen months after allotment" means 
that such balance shall not be payable within the eighteen months 
except on call, but that on the expiry of that-time it becomes due and 
payable without call. (Dictum per Macdonald, C.J.A., ami Martin, 
Ï.A.)

3. Corporations and companies (§ V F 3—263)—Unpaid stock—Defence
THAT ALLOTMENT IRREUVLAR—STATUTORY REQUIREMENTS (B.C.).

Section 95 (1) of the Companies Act, R.S.B.C. 1911. ch. 39. declaring 
voidable within a limited period at the instance of an applicant for 
shares an allotment made in contravention “of the provisions of the 
last preceding section," includes by such reference all of sec. 94, and 
applies to make voidable within the limited period an allotment sub
sequent to the first as regards the statutory condition for five per cent, 
being payable on application, to which eases sec. 94 extends, although 
the other sub-sections are restricted in their application to first allot
ments only. (Per Martin, J.A.)

Appeal by the defendant from the judgment of Clement, J., 
in the plaintiff’s favour, (Iraham Island Collieries Co. v. McLeod, 
11 D l l; 818

The appeal was dismissed.
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./. A. Machines, for the appellant (defendant).
J. W. deli. Farris, for the respondent (plaintiff).

Macdonald, C.J.A. :—Since the argument I have read the 
evidence through and am confirmed in the opinion which I then 
held that the appeal ought to be dismissed.

There is no merit, in my opinion, in the objections raised 
by the appellant to the cancellation of Kerr’s subscription, and 
the re-issue of the shares, which were intended for him, to the 
defendant, but even if that objection could be supported it is 
clear that defendant subscribed for shares and now declines to 
pay for any shares though his subscription was accepted, and 
shares were allotted to him. The respondent is ready to issue 
other shares if he be not satisfied with those which were set aside 
for him against the time the appellant shall pay the balance due 
on them.

The question of whether or not the company properly for
feited Kerr’s shares is not one which affects the decision of this 
appeal, for if it were assumed that the forfeiture was not properly 
made, though I think it was, that is a matter to he attacked in 
another way, and not by refusal of a subscriber to accept and 
pay for his shares.

The defendant’s contention that the balance of the subscrip
tion price of the shares was not due under the tc-ms of the al
lotment because of the term in it that such balance was payable 
“on call within 18 months after allotment,” cannot in view of 
the fact that the action was not commenced until the expiry of 
that period be given effect to. I read that term to mean that such 
balance should not be payable within such period except on call, 
but that on the expiration of the period the balance became due 
and payable without call.

Irving, J.A.:—The defendants’ application made on August 
8, 1910, was accepted, and an allotment made October 12, 1910. 
The defendant was duly notified, and so the contract was com
pleted in every respect.

The application not being accompanied with the cash, the 
allotment may have been irregular and the contract therefore 
voidable; but that point was not pleaded, and in any event as the 
writ was not issued until July, 1912, that defence would not 
succeed.

The evidence to my mind fully justifies the learned trial 
Judge in inferring that exhibit (p. 74) is a copy of the notice 
of allotment sent to the defendant, although the copy does not 
bear his name, yet as he was the only person to whom shares had 
been allotted at the meeting of October 12, 1910, there can be no 
doubt that the notice was sent to him.

After the contract between the company and the plaintiff 
was complete, the directors, or some of them, began to manoeuvre
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to protect McLeod, but this manoeuvring on their part could 
not have the effect of rescinding the contract between the com
pany and the defendant.

If they attempted to foist on him any “unclean” shares, or 
shares other than treasury shares, lie had his remedy by appli
cation to the Court to rectify the register, but I do not see how he 
can escape his liability to take the number of shares allotted to 
him. I would dismiss the appeal.

Martin, J.A.:—No good ground has been shewn in my opin
ion for disturbing the judgment herein. The allotment of October 
12, 11)10, was a good one, and founded the contract between the 
parties, which is unaffected by the failure of the company to com
ply with the provisions of secs. 30 (2), 33 and 101 of the Com
panies Act R.S.B.C. 1011, eh. 30, respecting the numbering and 
registration of shares and certificates therefor. Reliance has 
erroneously been placed upon the fact that the shares which were 
eventually allotted to the defendant had belonged to the presi
dent of the company and been cancelled; but in the circumstances 
of this case that is quite immaterial because there was no agree
ment concerning the origin or former ownership of the shares or 
the allotment of any specific shares and the defendant was not 
concerned with what I may call the domestic shuffles of the 
company so long as it carried out its contract with him and it 
always had shares available to allot in answer to his ' at ion. 
I therefore express no opinion regarding the forfeiture and can
cellation of said shares.

It was argued that the appellant could escape the consequences 
of sec. 1)5 (1) on the ground that sub-sec. (3) of sec. 1)1 is exempted 
therefrom by sub-sec. (0), but in my opinion sec. 1)5 covers the 
whole of sec. 94, which is referred to as “the last preceding section,” 
without any exception.

I have only to add that the not very clear expression “balance 
on call within 18 months after allotment ” means at least that 
after said 18 months the balance is payable without call, and 
this action was not begun till twenty-one months thereafter.

It follows that the appeal should be dismissed.

(ÎALLIHER, J.A., agreed in dismissing the appeal.

McPhillipb, J.A.:—This is an appeal from Mr. Justice Clem
ent, the judgment being that the plaintiff company issuing and 
delivering to the defendant one hundred shares of the nominal 
value of §100 each in the plaintiff company, the defendant there
upon jvay to the plaintiff company the sum of 80,230.0-1, together 
with interest on the sum of 80,000 at the rate of 5% per annum 
from July 13, 11)13.

Mr. Machines, the counsel for the appellant, in a most careful
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and ahlo argument, put forward as the main ground of appeal 
that the contract at best was only executory in its nature; that 
there was no allotment of stock; that no liability to pay for the 
stock ensued; that the contract was unenforceable, there being 
no independent agreement- by the defendant to pay the full price 
of the si lares irrespective of whether the plaint ilT company carried 
out its obligations; and the further point not pleaded or taken 
at the trial that the alleged allotment r 12, ID 10, was
illegal and invalid by reason of non-compliance with the provisions 
of section 94 of the Companies Act.

With respect to the question of the alleged allotment being 
illegal and invalid, I would hold, if upon the facts 1 were of that 
opinion, that it was open to tin* appellant to advance that argu
ment before this Court notwithstanding that it was not pleaded 
or urged at the trial, and there is high authority for this course 
to be found in North Wextern Salt Comjtany Ltd. v. Electrolytic 
Alkali Company Ltd., flfll.l] .'I K.B. 422 (C.A.) at 424 where Far- 
well, L.J., said: —

I am nut Hiiri* whether Herat tun, J., intended to hold that it was or was 
not unlawful, lie appears to have decided against the defendants on the 
ground that the illegality of the contract ought to have been pleaded, ami 
lie even refused leave to amend; in my opinion he was wrong in so doing. 
When it is apparent on the face of the contract that it is unlawful, it is the 
duty of the Judge himself to take the objection, and that too whether the 
parties take or waive the objection. This was decided by Lord Mansfield 
in Holman v. Johnson (1775), 1 Cowp. 311, at law, anil by Lord Fldon in 
Evans v. Itirhardson (1817), 3 Mer. ttitl; and has been consistently acted on 
ever since, Scott v. Hrown Æ Co., Slaughter •(' Mot/ v. Hrutrn <(• Co., |1S92| 
2 CJ.II. 721, being one of the last cases.

I, however, cannot see that there was in this case any ille
gality of contract, nor do I fini I upon the facts that see. 91 of 4 lie 
Companies Act was so infringed upon that the allotment made is 
not enforceable in the terms of the application duly accepted.

We have the learned trial Judge’s holding, and upon the facts 
I unhesitatingly agree with him that the allotment following the 
defendant's application was duly made in the resolution of Octo
ber Ml, Mill), and tin* legal responsibility of the defendant became 
absolute and complete to < with the application made by
him. and tin* subsequent < of the defendant by part pay
ment precludes the defendant from setting up successfully that, 
the executory contract is not complete; the plaintiff company 
has done all that was necessary to execute the contract, ami the 
defendant has done all that which is necessary to imply a promise 
to pay in the terms of his "ration; and the plaintiff company 
is entitled to recover not only iifion the implied promise to pay, 
but the express promise to pay in the terms of his application.

The evidence is, and it has been accepted and believed by the 
learned trial Judge, that the application of the defendant for the
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shares in question which was sufficient in law was duly ac
cepted, and the notification of its acceptance duly given to the 
defendant, and the discovery evidence of the defendant intro
duced at the trial, amply proves this; and there was no with
drawal at any time before acceptance.

The acceptance was by post, and any withdrawal is not 
effective unless it reaches the company before the notice of allot
ment is posted. I admit that it was contended that the notice 
of allotment, although |Misted, was never received, but the de
fendant's conduct by part payment, and the giving of a promis
sory note in further payment on account of the shares, abso
lutely precludes the defendant from contending that he was not 
aware that the acceptance of his application had taken place and 
due allotment made. The discovery evidence makes the matter 
perfectly clear.

The authorities bearing ii|h»ii the point and demonstrating 
that upon the facts the defendant is liable to pay for the shares 
applied for, are the following: 11 ebbs ('axe, I Kq. ft; Dunlap v. 
Hiffllins, I II.L.C. 381,1» ling. It. 805; llnilliarn v. Fraser, |l892j 
2 ( ’ll. 27 ; Lamina A* Northern Hank, \ IV(M)| I ( 'll. 220.

K very thing was done in this case to constitute a valid allot
ment, and within the meaning of the term allotment as defined 
by ('bitty, LJ. in Ni col's Cane, 2ft Ch.I). 121. 120.

The acceptance here was unconditional and was therefore 
complete. No new term was imported as considered in Leeds 
Hank in \i Co., 2 Drew & Sm. 115, 02 Kng. II. 078; Addincll's Case, 
118051 Ut. I Kq. 225; Jackson v. Turqnnnd, Lit. I II.L 805.

I entirely agree with the learned trial Judge that the defendant 
is entitled to have issued to him shares in the company different 
and distinct from the alleged forfeited shares of J. I.. Kerr. I re
frain from saying anything as to these alleged forfeited shares, 
or the legality of forfeiture.

It follows that in my opinion the appeal should be dismissed.
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Appeal dismissed.

ASSELIN v. DAVIDSON.
Quelter Court of King's Lmeh (A p/sal Side), Arrhamheaidl. C.V., Treuholnu, 

i'rosx, Carroll, ami (h rrais, JJ. Mareh "20. 11111.
1. Aition 18 I IW là) Notick criwkiik.nt to «huit ok action I'liiue

OKKICKHH.
Failure to give the Motive of net toil required liv nrlivle 88, C.C.I*. 

(Que.), before suing a public officer for damages by reason of an act 
performed by him "in the exercise of his fund ions, cannot he set up 
where there is an absence of goo by reason of the fact that the
officer knew at the time that his act was illegal.

|/\ir#iud v. Qurmirl, 10 L.C. Jur. 207, referred to.)
2. Faiok imiuukonmknt (6 11 B II) Anno: ok avtiiokity iiv okkickii.

A peace officer who knows that he is acting illegally in taking a 
drunken man out of his home and placing him in jail without a lawful 
warrant is liable in damages to the latter for his abuse of authority 
although he did not act with malice.

QUE.

K. R 
I1U4

1



286

QUE.

K. B. 
UH4

Davidson.

Arrhimheanlt,
O.J.

Dominion Law Reports. 116 D.L.R.

Appeal from a judgment of the Court of Review, which dis
missed an action for damages against Robert Davidson, late chief 
of police of Sherbrooke, because this action was not accompanied 
by the formalities required by art. 88 of the Code of Civil Pro
cedure. This article is to the effect that no public officer can be 
sued for damages by reason of an act performed by him in the 
exercise of his functions, unless notice has been given at least a 
month before the service of the writ of summons.

The circumstances leading up to the litigation were that 
Adelard Asselin was in his home in a drunken and disorderly 
state and that the respondent, on being called upon to inter
vene, sent one of his constables to Asselin’s house, without a 
warrant; the constable brought Asselin to the police station, 
whence he was sent over to the nearby jail in order to enable 
him to wear off the effects of over-indulgence in alcoholic stimu
lants. When he had become sober, he was released and, after a 
fatherly talking to on the part of the respondent and the parish 
priest of the place, wended his way homewards.

In the interval, however, the chief of police, replying to earnest 
protestations of the jailer who represented that he could not keep 
Asselin under custody unless by virtue of a warrant of commit
ment or a warrant of remand, had taken a warrant of remand, 
which he happened to have in his desk and which had been signed 
in blank by a local justice of the peace and filled in the blank 
spaces with Asselin’s name.

The Court of first instance found that Davidson had acted in 
bad faith, had been guilty of an abuse of power and was hence 
answerable for damages which the Court estimated at ÜM00.

The Court of Review found that Davidson had acted without 
malice, and with a view to bringing alxiut a better understanding 
between Asselin and his wife; that he had simply detained Asselin 
so as to give him an opportunity to sober up; that he wished to 
save Asselin the humiliation of a trial in the criminal Courts: 
that he had saved the honour of Asselin and his family, and had 
thus acted in the best of good faith.

The latter decision is now reversed by tin* Court of King’s 
Bench.

Emile Rioux, for appellants.
Cote, Wells, and White, for respondents.

The judgment of the Court was delivered by Sir Horace 
Archambeault, C.J.:—I share the view of the Court of Review, 
to the effect that Davidson did not act with malice towards 
Asselin. He did not know him; but he committed an abuse of 
power which the Courts of justice are bound to repress and which 
despoils him of the special protection which the law grants “b 
officers, acting bona tide, in the exercise of their functions. One 
cannot be in good faith, when one knows that one is acting il
legally. Article 3388, R.S. Que. 1909, it is true, declares that

8
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a public officer may be of good faith though he may be acting QÜE-
clearly contrary to law; but this presupposes that he is ignorant ^ p
of the fact that he is acting contrary to law. As Judge Drum- i<m 
mond said in the case of Pacnud v. Quesnel, 10 L.C. Jurist 207, —
public officers act in good faith “when doing things which they Ahmslix

conscientiously believed to be a part of their official duties. ” Davidson.
Archbold’s Common Law Practice, 14th ed., vol. 2, p. 1041, -----

Archambeeult,says:— o.j.

i
I

It seems that a magistrate is not within the protection of this clause 
unless lie bona fide believed that the act < d of was done by him in
the execution of his duty us a magistrate.

Illegality does not exclude good faith. If the act of the 
officer was not illegal, ho need the protection of the law,
as he could not be sued for damages; but In* is protected against 
his illegal act, only on condition that such was performed by 
him in good faith. Exception to the rule that everyone is pre
sumed to know the law, is made in his favour. In the present 
case, it is impossible to say that Davidson could have believed 
in good faith that he had the right to act as he did. In tin- first 
place, he had no right to arrest Asselin without a warrant out
lining the offence of which Asselin was accused. This offence, 
as described in the warrant of remand concocted (fabrique) by 
Davidson was one of simple assault—“did unlawfully and cruelly 
assault bis wife.”

The Criminal Code (arts. 640 and 647) does permit an officer 
of the peace to arrest without a warrant a person who has com
mitted the offence mentioned in art. 274—that of having illegally 
wounded another person or of having made some grave corporal 
lesion, but not a person who is guilty of a simple assault.

In the second place, even if the respondent had the right to 
arrest the appellant, without a warrant, lie bad not the right to 
keep him in jail under the pretext of giving him an opportunity 
to become sober; In* should have conducted him forthwith be
fore a justice of the peace; and, above all, he had no right to com
mit a grave criminal offence, that of forging a warrant of remand 
to prevent the jailer from liberating Asselin, and in order to keep 
him in jail for 24 hours. It is impossible to suppose that David
son was in good faith in acting thus. The fact is that he was 
arraigned for forgery before a district magistrate and that he was 
condemned to undergo trial before the Court of King’s 1 
Crown side.

The Court of first instance was right in declaring that re
spondent had not acted in good faith and that the Court of Re
view had confounded the absence of malice with good faith— 
that is to say, the conscientious belief that one is acting within 
the limits of one’s powers and jurisdiction.

As a consequence, respondent had no right to tin* special pro
tection accorded public officers acting in good faith in the per
formance of their duties.

1975
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The award of the Court of first instance ($400) is excessive, 
taking into consideration the fact that Asselin, a brutal and 
drunken husband and wife-beater, was himself the principal 
cause1 of tdl that had occurred. Whilst the Court wished to 
punish Davidson, suits of this nature for heavy amounts were not 
to be encouraged. Fifty dollars should have been the limit of 
Asselin’s claim in the first place. Hence Davidson had reason 
to of tin1 judgment of the Court of first instance and
was justified in going to review. Judgment will be entered for 
$50 in favour of appellant with the costs of an action of $100; 
appellant to pay costs in review and respondents par reprise d'in
stance (William A. Davidson et al.) to pay costs of the Court of 
Appeals.

Appeal allowed.

HARRISON v. CROWE.
Nova Scotia Supreme Court. Meagher, Russell, Drysdale, and Ritchie, JJ.

February 14, 1914.

1. Contracts ($ V C—407)—Cancellation nv parties—Contract under 
seal—Abandonment.

To successfully set up tin- cancellation of nn agreement under seal, 
some definite act of cancellation must he proved; mere inaction under 
the agreement or the handing of the document over by one to the other 
without a mutual agreement to abandon it will not he considered 
sufficient, where in view of the surrounding circumstances such was 
not inconsistent with the continuance of the ugreement as between a 
father ami his adopted son.

Appeal from the judgment of Longlcv, J., in favour of plain
tiff in an action against the executors of the late Charles W. Hill 
deceased, to recover arrears of wages claimed by plaintiff under an 
agreement in writing entered into between plaintiff and testator 
whereby the latter in consideration of certain personal services 
to be rendered by plaintiff agreed to pay him a specified sum per 
month and further agreed that if he should at any time neglect 
to pay plaintiff and should die owing him, his executors would pay 
him without the least delay. The defence to the action was that 
the agreement was put an end to by the parties.

The appeal stood dismissed, the Court being equally divided. 
II. Mellish, K.C., and ./. MacXeil, for appellants.
C. J. Hurchell, K.C., and C. MacKenzie, for respondent.

Russell, J.:—The plaintiff was at an early age “adopted” 
as a son of the defendant’s testator and lived with him throughout 
his life and after his death with his widow. About the time that 
he came of age an agreement was entered into between plaintiff 
and the testator for the payment to the former of $16 a month 
for services to be rendered. The monthly allowance was paid 
for six months and no payments were afterwards made. It is 
contended that the agreement was put an Hid to by the parties.

6778
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The only reasons for so contending are that the monthly pay- N s- 
ments ceased, that the plaintiff surrendered his copy of the agree- s c
ment to the testator about three months before the death of the 1<D4
latter which took place in March, 1912, and that the plaintiff — 
received gratuities from the testator from time to time after the Haeiisow 
last payment under the agreement, that the plaintiff was drunk cbowe.
several times during the year or two last previous to testator’s ----
death, and that he was confined in a lunatic asylum for .six weeks 
because of epileptic fits to which he was subject, and that he was 
allowed to go to Boston on one occasion when his ticket was 
paid for by the testator, and the husband of an adopted daughter 
of testator was sent to bring him home, the expenses being paid 
by testator.

I do not see that any of these circumstances, or all of them 
taken together, could not have existed consistently with the 
continuing validity and operation of the agreement. Nor do 
I think that they are sufficient to discharge the obligation which 
it created. It was an agreement under seal and I think that if 
it is to be got rid of there must lx* something clearer and more 
convincing than any of the circumstances proved in this ease.
If the plaintiff had expectations from the bounty of testator who 
stood to him in loco parentis he would naturally refrain from pes
tering him about tin- agreement, and that is sufficient in my 
opinion to account for his not making demands for his monthly 
allowance. The mere fact of handing over the agreement to the 
old gentleman did not cancel it. It would have been bad policy 
to have refused to do so. If the testator desired to be released 
from it 1 think it was incumbent on him to take some definite 
action, assuming as I do at least for the purpose of argument, 
that it could have been put an end to at the instance of one of 
the parties without the consent of the plaintiff. Probably its 
effect could have been doin' away with bv notice, or for cause, 
but neither of these things is pretended. I cannot infer that there 
was any mutual agreement to abandon it and 1 think it was in 
force at the time of the testator’s death.

The appeal should therefore in my opinion be dismissed.

Drysdale, J.: This action is against the executors of Charles Dryedeie. j. 
W. Ilill, deceased, and is based on an agreement entered into 
between the plaintiff and the late Mr. Hill, dated October, 1905.
By such agreement the plaintiff entered into an engagement 
whereby he was to receive from said Charles W. Hill $16 per 
month for particular personal services speeifi<>d in detail in the 
written agreement; such agreement, on its face, specifying that 
it was entered into by Mr. Hill on the express condition that the 
plaintiff should “live up to it.” That is. as I take it, properly 
perform the detailed personal sendees stipulated and provided 
for therein.

10—16 D.I..B.
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Services under this agreement were rendered and the monthly 
wages thereunder regularly paid until April 1000, as appears 
by the receipts taken and endorsed thereon, after which all pay
ments under such agreement, terminated.

It seems to me that plaintiff's own admissions shew that 
after April, 1906, he had ceased to perform the personal services 
contracted for by this document. From infancy Mr. Hill had 
treated plaintiff as an adopted son. He continued to so treat 
him during Mr. Hill’s lifetime and the latter provided for plain
tiff in his will. The agreement of October, 1905, was an agree
ment for peculiar personal services of plaintiff and seems to have 
been entered into shortly after plaintiff came of age. It was 
such an agreement as could be terminated any time by either 
party, and in seeking to enforce a long series of hack payments 
under this document I think, as against the dead, it was incum
bent on plaintiff, by clear and satisfactory evidence duly corro
borated, to establish that he continued to work under this agree
ment and that he faithfully performed the services stipulated 
for. I find no such evidence. On the contrary, 1 find admissions 
by plaintiff establishing a state of affairs entirely inconsistent 
with services under the agreement in question. I notice plain
tiff admits that subsequent to this agreement he was in the em
ploy of Mr. Hill in running a grocery business, that he at a date 
subsequent to the agreement in question became so ill and de
ranged that for a time he was <1 in the epileptic wards of a
lunatic asylum, that he visited Boston on Mr. Hill's bounty for a 
further time, and finally I find plaintiff admitting that he got 
money from Mr. Hill when he asked for it. The whole evidence 
of the plaintiff established, 1 think, a state of affairs entirely in
consistent with the services stipulated for in the written agree
ment relied upon, and the conduct of both parties only consistent 
with some arrangement between them other and different from 
services under the written document. A great deal of the late 
Mr. Hill's conduct towards plaintiff, towards the latter end of his 
life, according to plaintiff's own admission, is consistent only with 
the generosity of a father. Anything approaching services by 
plaintiff is 1 think so clearly inconsistent with the ? ions 
provided in the agreement relied upon that we can only speculate 
as to what the relations were. When I find the late Mr. Hill in 
1906 suddenly ceasing payments under this agreement, that up 
to that had been very regularly made, and an admitted state of 
affairs going on thereafter as between plaintiff and Mr. Hill in
consistent with performance by plaintiff of his obligations under 
the writing contracted for, I think I ought to decline to speculate 
on the relationship between the parties. It is, I think, enough 
for me to say that the plaintiff has failed to establish the burden 
that the law properly easts upon him in an action against the 
dead man's estate. It was in my view incumbent upon plaintiff

A1A
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not only to prove the agreement but to prove services under it, 
and to corroborate his position therein. Instead of satisfying 
tliis burden 1 am of opinion lie admits a condition of affairs after 
April, 1900, entirely inconsistent with performance on his part of 
the stipulated services provided for. After doing most every
thing else except perform the ? " services after April,
1906, and apparently on Mr. Hill’s bounty, I wonder what plain
tiff’s position would have been under the will if the plaintiff after 
six years of silence had made this demand in Mr. Hill’s lifetime. 
No such demand, I find, was ever made and the fact is extremely 
important in convincing me that plaintiff acquiesced in other 
and different arrangements long before Mr. Hill died. I cannot 
think that the mere discovery of this document and the plaintiff’s 
evidence here makes any reasonable case against Mr. Hill's estate.

I would allow the appeal and dismiss the act ion.

s.c.
1014

Harrison

Dryedale. J.

Meagher, J., concurred with Drysdale, J.

Ritchie, J.: —The plaintiff brings his action against the ex
ecutors of ('. W. Hill upon an agreement under seal which is as 
follows :—

At request of Alfred Harrison I make tlu* following offer to him. that 
I will pay him 810 per month, paying him every week, and that the said 
Alfred Harrison agrees to help me and all of us in and around the house, 
and that the said Alfred Harrison max have the privilege of havipg four 
nights out of the week, naming the nights lie wishes to have and letting me 
know where he is each night in ease I have to send for him. and I have no 
objeetions to him keeping company with the party he is going with, provided 
that the said party is of good mind. leVcI-heuded ami well ballasted, and that 
the said Alfred Harrison will remain home with me the following evenings, 
Thursday, Friday and Saturday, to read to me or anything else that I 
would wish him to do. and 1 have no objections of signing this agreement 
providing that the said Allred Harrison shall live up to it.

And I further agree that should I at any time neglect in paying the said 
Alfred Harrison his wages and that I should die owing the said Alfred 
Harrison any back time, that I still further promise the said Alfred Harrison 
that my executors shall pay it to him without the least delay.

The plaintiff starts on solid ground with the agreement, but 
it is urged on behalf of the defendants that the plaintiff ceased to 
perform the services referred to in the agreement, that the claim 
is a stale one, and that the evidence shews that the agreement 
was terminated.

I deal with these grounds of defence in the order which I have 
mentioned.

As to the continuance of the services the plaintiff swears 
that he worked for Mr. Hill under the agreement until his death. 
He is corroborated by Emily Ingraham. Her evidence on this 
point is as follows:—

Q. You know, I suppose, that* Mr. Hill took Alfred from the Steel 
Works and took him home? A. Yes, 1 know that.

Ritchie. J.
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(j. And Alfred worked with Mr. Hill from that time on? A. Yes.
(j. l'util Mr. Hill’s death? A. Yes.
There1 is also some corroboration in the evidence of Edwin \Y. 

Ingraham. There is no evidence the other way and the corro
boration comes from witnesses called on behalf of the defendants. 
The services must, 1 think, be referable to the agreement.

As to the claim being a stale one, ordinarily this would be so, 
but the agreement contains a very unusual clause, namely.

And I still further agree that should I at any time neglect in paying 
the said Alfred Harrison his wages ami that 1 should die owing the said 
Alfred Harrison any hack time, that 1 still further promise the said Alfred 
Harrison that my executors shall pay it to him without the least delay.

It is said that this is merely an unnecessary declaration that 
the agreement is to be binding upon the executors of Hill, but 
when it comes to drawing inferences of fact I think it cannot 
he disposed of as suggested. It. is clear that Hill had it in his 
mind that he might not during his life pay the wages, and that 
in that event he desired that it should be quite clear that his 
adopted son had a claim on his estate for whatever balance might 
be due.

Then it is said if the agreement had not terminated the plain
tiff would have pressed for payment. Ordinarily this would be 
likely to be so, but in this case the plaintiff had it brought to his 
mind by this clause that it would be perfectly safe for him to let 
his wages accumulate and get them in a lump at the death of 
Hill. He was unmarried, living with Hill, who gave him money 
from time to time apart from the agreement, as a father would 
give money to a son. It seems to me that under such circum
stances it would be perfectly reasonable for the plaintiff to say 
to himself, “I don’t need this money now; I am sure of getting 
it later on; so 1 won't bother the old man about it now."

In consequence of this clause in the agreement 1 cannot draw 
any inference against the plaintiff from the lapse of time.

Then what did terminate pud put an end t<> this agreement 
under seal? I confess that Mr. Mellish carried me along with 
him at the argument, but 1 must take the printed case and be 
able to put my finger on the evidence which terminated this agree
ment. I cannot find any such evidence. The reasons urged for 
coming to such a conclusion are set out in the opinion of my brot her 
Russell. I agree with him that it is impossible to hold that any 
one of the circumstances mentioned or all of them together work 
a termination of this agreement.

In looking at these circumstances, it is in my opinion most 
important to keep in mind the relation in which Hill stood to tin- 
plaintiff. The Mill makes it clear that Hill treated the plaintiff 
as a father would treat his son. If a father has an agreement such 
as the agreement in this case with his son I cannot see anything 
inconsistent with the agreement if the father should give the son
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money apart from the agreement, give the son n trip to Boston, 
send a man for him if lie got anxious about him, send him to the 
asylum if it was thought the best thing to do, pay the fines im
posed upon him in the Poliee Court, and generally doallthatthe 
average father would do for a son. Then when he comes back 
have the thing go on as before, without docking his wages for the 
time he was away, and without deducting the money given him 
apart from the agreement or the fines he had paid for him.

It was, I think, also urged that the plaintiff was for a time 
in the grocery business and the bicycle business, but it is uncon
tradicted that these businesses were carried on for Hill.

In my opinion when the evidence in this case is carefully 
looked at it is impossible to hold that the agreement was ter
minated in law.

The appeal should be dismissed, costs to be paid out of the 
estate.

N. S.

8.C.
1914

IÎARRISOX

Ritchie, J.

Appeal dismissed on an equal division.

MUNRO v. STANDARD BANK OF CANADA. ONT.

Ontario Supreme Court, Meredith, CJ.C.P. December 12, 1913. S.C.
1913

1. AsHKiXMKNTS FOB CRKIlITORS (gV'JIA—57)—PREFEREXCEH—EFFECT OF
PRESSURE.

Mere formal pressure by the cmlitor for security will not support 
a preference which wouhl otherwise In* void; and a chattel mortgage 
given to the bank for an uninntured debt already incurred will not 
stand merely because the bank asked for the security if the purpose 
of same was to give it an advantage over unsecured creditors and to 
leave the debtor without the means of satisfying other creditors.

2. Assignments for creditors HI VII B—ill)—Chattel mortgage—Sale
BY MORTGAGEE—FOLLOWING PROCEEDS.

The proceeds of sales of mortgaged goods may lie followed in the 
hands of the chattel mortgagee at the instance of the debtor’s assignee 
for creditors, by virtue of sec. 13 of the Assignments ami Preferences 
Act. 10 Kdw. VII (Ont.) eh. «U. K.8.O. 1914. eh. 194. on the chattd 
mortgage being successfully impeached ns an unlawful preference.

Action by the assignee for the benefit of creditors of the de
fendant Ross and by a creditor, as plaintiffs, to have declared 
void and set aside a chattel mortgage made by the defendant 
Ross to the defendants the Standard Bank of Canada.

Statement

Judgment was given for the plaintiff.
T. 0. Meredith, K.C., and />. C. Ross, for the plaintiffs.
E. Meredith, K.C., and IV. U. Meredith, for the defendants 

the Standard Bank of Canada.
P. H. llartlctt, for the defendant Ross.
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December 12. Meredith, C.J.C.P. :—The parties to this 
action, upon the argument after the trial of the case, present, 
these three questions for the consideration of the Court:—

(1) Is the chattel mortgage in question invalid, as to the 
plaintiffs, because of any failure to comply with any of the re
quirements of the Hills of Sale and Chattel Mortgage Act?

(2) Is such mortgage invalid, us against the plaintiffs, under 
any of the provisions of the Assignments and Preferences Act?

(3) Are the payments, made upon the chattel mortgage, 
good /

If the plaintiffs arc entitled to succeed upon either the first 
or the second point, the other of the two need not he considered; 
and, therefore, it may be more convenient to deal with the 
second first.

The second point depends upon the question whether the 
mortgage in question was made by the defendant Ross to his co
defendants, tin- Standard Hank of Canada, at a time when he 
was in insolvent circumstances and with intent to give the 
hank an unjust preference over his other creditors: sec. f> of 
the Assignments ami Preferences Act, Hi Edw. VII. eh. 64(0.).

Admittedly no new consideration was given for the security 
the mortgagi afforded; if it could be contended that any new 
consideration were given, it would be one which ill itself would 
vitiate the transaction—the stilling of a criminal prosecution; 
but there was in fact none such. The mortgage was given to 
secure payment of a then existing debt, but which was not then, 
nor for more than four months afterwards, " It pur
ports to have been made to secure also further advances, but 
none such were intended; the debtor had not only come to, but 
lm«l gone a good deal beyond, that which should have been his 
“line of credit” tether; causing much anxiety respecting the 
chances of payment of the indebtedness not only in the local 
agency but also in the head office of the bank as the cor
respondence between the local agent and the general manager 
makes very plain.

These words, taken from one of the earlier letters of the gen
eral manager, shew the view which the bank took of the situation 
a week or so before the mortgage in question was taken; but 
the mortgage referred to in them is not the mortgage in que* 
tion; it is a mortgage upon the debtor’s land which was obtained 
a few days before that in question was given; “Demand a mort
gage on this forthwith, as it is better to be in possession of such 
an instrument, since it will preclude Ross doing anything with 
the property, although, in the event of other creditors pressing 
him, and of his being found to he insolvent, a question might be 
raised as to whether we could retain our security as against 
them, but better have it. While i am suggesting better security,

99
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this is only a temporary expedient, and the moment you have 
the cover take the subject up with me, and we shall have in 
mind realising our money, as that will he the only satisfactory 
trend the account can take from our standpoint.”

The question whether, upon estimated values and supposed 
liabilities, on one side and the other, tin* balance would he for or 
against the debtor, has been much discussed; hut. however that 
may he. the taking by the bank of the land and chattel mort
gages. covering substantially all that Ross owned, put him un
questionably in embarrassed circumstances, and would have 
been an act of bankruptcy if the usual bankrupt laws had been 
in force here.

Upon the whole evidence, I can come to no other conclusion 
than that, when that chattel mortgage was given, the debtor was 
unable to pay his debts in full and in insolvent circumstances: 
the facts that the failure is not as hopeless an one as failures 
sometimes are, that his justly secured creditors not counting 
the hank in that category- will he paid in full, and that the 
others may be paid fifty cents on the dollar, and that their 
claims do not in all amount to many thousands of dollars, does 
not make it the less so; it is but part of the evidence hearing 
upon the question: see In re .lulus, 2 K.B. 58.

That the intention of both mortgagor and mortgagees was to 
give the hank a preference over all other unsecured creditors is 
self-evident ; it was obviously and necessarily a part of the trails 
action; and. under the circumstances of such a case as this, it 
was an unjust preference, within the meaning of that term as 
used in the Assignments and Preferences Act, which is aimed at 
equality between creditors; unless, indeed, there was some other 
dominating intention in giving the security. That the prefer 
ence was especially unfair to the plaintiff Munro is unquestion
able. Before the mortgage in question was made, a question had 
arisen whether he was liable as surety for the defendant Ross 
upon promissory notes bearing his signature, amounting to 
about <8,200; he affirmed that Ross had never asked him to sign, 
and that he never knew he had signed for any greater amount 
than about $300. When payment of the larger amount was de
manded by the holder of the notes, in his difficulty he applied 
for advice to the local agent of the bank, and was advised by him 
to give a new note for the larger amount; and that, upon such 
advice, he did; afterwards, when sued on that note, he defended 
the action, but then it was too late to rely upon his earlier con
tentions as to the earlier notes; and it is in respect of the pay
ment of the greater sum. as surety for Ross, that his claim 
against Ross, in this action, is based. It was urged that the 
bank’s local agent delilierately advised Munro to accept liability 
for the larger amount so that the hank might thereby benefit in
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their cluitiLs against Ross, as they undoubtedly did; but I am 
quite unable to find in accordance with that contention; I can
not find that there was any conscious intention to bring about 
such a result, or that the agent consciously intended to do any 
wrong in that matter; though his loyalty to his employers, and 
his keen desire to save them from loss, may, and probably 
did, have some effect upon his judgment. I am sure that he now 
sees that, in the circumstances, he should have declined to he 
Munro s adviser. To advise Munro to accept a liability that it 
is possible he might have successfully resisted, and then to take 
security for the bank’s debt upon all the property out of which 
Munro could expect to be recouped, is assuredly a hardship upon 
Munro at the hand of his trusted adviser; but, in itself, is not 
an injustice such as makes the preference which the bank 
obtained over Munro an unjust one within the meaning of the 
Assignments and Preferences Act.

And so really the one substantial question for consideration 
is, whether there was any dominant purpose, other than to give 
the bank an advantage over other creditors, in the giving of 
the impeached mortgage.

For the defendants it is said that there was “pressure;” 
and that that pressure was the dominant factor in the trans
action. And, if that be so, I am bound by the law, as enunci
ated in many cases in our own Courts, to uphold the transaction. 
But “pressure” is not a certain, definite, well-understood thing 
which can be recognised and given effect to as soon as men
tioned. It has been said to mean much and little; indeed, from 
the words of some of the Judges, it would seem ns if whether 
there was pressure or not might depend on who spoke first, 
that, if the debtor first offered the preference, it would be bad; 
if the creditor first asked for it, good ; a state of affairs that 
might well seem ludicrous to practical business men. But we 
have got far beyond such a notion; the question now is, what 
was the dominant purpose? If to give a preference to one credi
tor over another, the transaction cannot stand against him.

As I have said, the debt was not payable for several months ; 
pressure by way of enforcing it was out of the question. A11 
that has been urged is, that the pressure was in the nature of a 
threat of criminal proceedings, a somewhat dangerous position 
to take; for, as I have said, if the result were an agreement 
to stifle criminal proceedings, the security so obtained would be 
invalid on that ground; and one who is threatened with crim
inal proceedings is not likely to pay the price unless he gets 
exemption, or some kind of shielding, from them.

But it is quite impossible for me to find that any such 
threats were the cause in any sense. The debtor needed no 
such pressure, nor any other than such as a demand from his
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bankers. The bank desired the security, and their agent was 
anxious to get it, in the fear of a loss on this customer’s deal
ings with the bank ; and so the bunk asked for the security and 
got it; and, if that is sufficient pressure to support the trans
action, it ought to stand ; but I cannot think it anything like 
enough. The dominant purpose was to give the bank an advan
tage which other unsecured creditors had not ; and which, being 
accc “ * ", left the debtor without any means of giving lik<* 
security to them; as well as without the means to pay his debts 
in full in case of an assignment for the benefit of creditors, or 
of litigation to enforce their claims, or even in ordinary course 
if no steps were token by those who were thus prejudiced to en
force their claims.

Nothing was said by the witness Mr. Girvin—the bank’s local 
agent—as to any such pressure in his long examination and 
cross-examination and re-examination at the trial; but, later on 
in the trial, he was recalled, and then gave additional testi
mony. and even then nothing was said upon this subject until 
re-examination, when he said that he remembered threatening 
the debtor, Roes, at the time of the taking of the land mortgage; 
and. in answer to a question asked by me, eventually said that 
he would say that Ross gave this mortgage to avoid prosecution. 
That was getting perilously near to, if it was not quite, evidence 
of vitiation of the transaction on the ground to which I have 
already twice referred.

This, however, has no direct application to the mortgage in 
question—the chattel mortgage given some days later- and in 
any case, upon the whole evidence, I am unable to find that there 
ever was any real threat or that fear of criminal proceedings had 
any effect upon the debtor in any of these transactions. I ac
cept the testimony of this witness as conscientiously given: 1 
cannot think that he had any intention to mislead tin* Court : 
but he is still very loyal to his employers and very anxious that 
they shall not lose anything through Ross, or any of his dealings 
with Ross, things which cannot but affect his testimony, even 
quite unconsciously.

The witness seems to have been carefully and skilfully ad
vised in most of these transactions by some one quite familiar 
with the law bearing upon them; and, among other things, he 
seems to have been advised that this land mortgage would not 
stand as against other creditors unless it was obtained by pres
sure; but, no kind of pressure being needed, the debtor being 
always ready and willing to give security, it was an impossible 
thing to play that card, except as a sort of formality; and I 
am convinced that nothing more than that was done, if any
thing.

Any criminal offence would have been purely imaginary, if
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any had been charged. The debtor, in giving statements of his 
affairs, had failed to include some obligations, but he had 
equally failed to include some assets ; so that, even upon the trial 
of this action, the bank and this witness have earnestly eon- 
tended that the assets omitted exceeded in value the value of 
the obligations omitted, and so contended upon substantial 
grounds. In these cir< es, to say that there ever was a
serious thought that the debtor had obtained money from the 
bank on false pretences, or that they ever had made any such 
charge against him, would be to say something that could 
hardly be seriously considered. The day the mortgage in ques
tion was taken, this witness wrote to the general manager of his 
bank these words: “Although Mr. Moss gave a wrong statement, 
1 think it was a ease of stupidity ; lie had never figured out 
carefully what he really has in his possession.” This is the 
statement of an officer of the bank, whose self-interest would 
urge the excuse of inaccurate statements for the loan of too 
much of the bank's money to the debtor. It confirms my view 
of the actual facts.

Neither fear nor threats of criminal responsibility or prose
cution had, as I find, any real part in the chattel mortgage 
transaction ; not to speak of either being in any sense the dont 
inant cause of it.

As against tin- defendants, that mortgage, therefore, falls, 
upon this ground; and it becomes unnecessary to answer tin- 
first of the questions raised in this action, and when unneces
sary, it is generally inadvisable, in a ease such as this, in which 
a court of appeal would be in quite as good a position to con
sider it as the trial Judge, no conflict of testimony being in
volved in this branch of the ease.

1*1)011 the third point, it is admitted, by the defendants, that 
the moneys in question are the proceeds of sales of the mort
gaged goods by the mortgagees, though through the debtor in 
some instances; and so they are the proceeds of the sale, by tin

es, of goods, of which they acquired title from, and ms 
against, the mortgagor, under the impeached mortgage only; 
such money can be recovered in this action ; that is expressly 
provided for in see. Id of the Assignments and Preferences Act. 
For the reasons before given, it is not necessary to consider tin- 
very different question—what would have been the effect of 
these payments if this ease had to l»c determined on questions 
arising under the Bills of Sale and Chattel Mortgages Act only T

All the goods comprised in the mortgage have been sold by 
the mortgagees, under the mortgage; and the proceeds of the 
sales have been paid into Court in this action. To such moneys, 
subject to the payment out of them of all proper charges and 
costs, the assignee plaintiff is entitled for the benefit of creditors

5529
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generally, according to their rights, to lut worked out under the 
provisions of the Assignments ami Preferences Act.

As to the costs, I do not think tin* case is one in which any 
of the parties individually should he ordered to pay any casts. 
The action of the hank in taking, and in acting under, their mort
gage, in the result, has been as hcnclicial to creditors generally— 
apart from this litigation, of course—as if they had taken the 
mortgage expressly as trustees for all creditors. The goods have 
doubtless been saved for the creditors to a greater extent than
they would have been if they had I... .. left at the free disposi
tion of the debtor. This is forecast in the letter of the general 
manager from which I have read : it contains these words, which, 
to the benefit of all creditors, have come true: “It will preclude 
Ross from doing anything with the property.” It would be 
reasonable and proper that the bank should have some compcn 
nation for their hiss ami labour in preserving the property and 
converting it into money. A reasonable way of compensating 
them would be to allow them their costs, between party and 
party, of this litigation, out of the estate: the plaint ill's should 
have their costs of the action, as between solicitor and client, 
also out of the estate: the result being that all the costs will 
eventually fall upon the debtor, if be is ever able to pay them, 
ami I am inclined to think that, under all the circumstances in 
volvcd in this case, he ought to bear them.

Judgment may go accordingly, with the usual stay of pro
ceedings, if desired by either party, for thirty days.

Jitdyiiu lit fur plaintiff».

BARK FONG v. COOPER.
Supnmr Court of ('amnia. Sir Charh - Fitr/mlrirk, C.J.. Dan, x, Idinglon, Duff, 

Anglin ami Crodiur, JJ. Xinnnbrr 10, 11113.

1. Vkndok ani> re it<'ll ask it (5 I K 2S) Faim in: to va y ixhtalmkxt-
SnWLATION HIM NOTICK PKNAI.TY CLAVHK.

Where it contract for the sale of land on deferred payments is made 
to several purchasers individually named, it is not to lie inferred that 
they are partners in the transaction so as to validate a notice to one as 
a notice to all; notice of intention to forfeit the contract for their 
default must he given to each of the purchasers under a stipulation 
therein for a thirty-days' notice in writing demanding payment of the 
arrears to be delivered to “the purchasers, their heirs, executors, ad
ministrators or assigns." and authorizing the vendor to repossess on 
the default living continued under such notice.

2. MpOTFIC PKRKORMANCe (ft I A 14) — DkPKRRKD PAY AIK.NTH I'KXALTY
CLAVHK IlKI.IKK AOAIXHT KOllKKITVRK.

As against a penalty clause intended to secure punctual payment of 
the deferred payments under a land purchase agreement which pur|Mirtcd 
to authorize tlie vendor on certain defaults to re-posscss the property 
and to absolutely forfeit all payments made, equity will relieve upon 
the purchaser promptly taking action to reinstate his rights and offering
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to perform the obligation!* of which the |x>nultv clause was intended to 
secure performance, unless the purchaser has by conduct making such 
a course inequitable precluded himself from that relief; ami 8|>erifie 
performance may be granted against the vendor still in control of the 
property ho has claimed to re-possess.

I Hark Fong v. Cooper, 11 D.L.R. 223, IK B.C.R. 271, reversed; li.C. 
Orchard* Lands v. Kilmer, 10 D.L.R. 172. (1913] AX'. 319, 23 W.L.R. Ô06; 
an<l Foyd v. Uirhard*. 13 D.L.R. K05, 29 0.L.R. 119, referred to; Wallace 
v. Hennelein, 29 Can. S.C.R. 171, distinguished.]

3. Vkmxik and PVHriiASK.ii (8 I A—4)—Tender op conveyance—Reject?no
TKNDKH OK PURCHASE MONET—CLAIM OK KORKKITUHF.

The rejection of a tender of purchase money on the ground that the 
purchaser's rights had been forfeited for his default in payment, is a 
waiver of the tender of a conveyance for execution. (Per Anglin, J.) 

[Hark Fong v. Cooper, 11 D.L.R. 223, 18 B.C.R. 271, rex’crsed.j

statement Appeal from flu- judgment of tin* Court of Ap|>enl for British 
Columbia, Iiark Fong v. Cooper, 11 D.L.R. 223, 18 B.C.R. 271, 
24 W.L.R. 204, dismissing an appeal from the judgment of 
Gregory, J., at the trial, by which the plaintiffs’ action was 
dismissed with costs.

The appeal was allowed.
By agreement for sale and purchase, dated the 0th day of 

December, 1010, tin* defendant (respondent) agreed to sell and 
the plaintiffs (appellants) agreed to purchase certain lands in the 
city of Victoria for 81.000, of which SHOO was paid in cash, and 
tin* balance was payable in two equal instalments of 8-100 each 
on the 0th day of June, 1011, and the 0th day of December, 1011. 
Neither of these payments was made on the due date, and on the 
27th of March, 1012, the defendant sent a notice demanding pay
ment and purporting to cancel the agreement of sale, and to forfeit 
the moneys paid should the default continue after the expiration 
of thirty days from the date of the notice. This notice was alleged 
to be given in accordance with the clause in the agreement pro
viding for such cancellation and forfeiture, anil setting out that 
the notice might be well and sufficiently given if “mailed at 
Victoria, B.C., |>ost office, under registered cover addressed as 
follows,” . . . but the blank space in tin* printed form was
not filled in. A few days later, the plaintiff asked defendant 
for an extension of time, but this was refused, and on May 10, 
1012, the defendant entered into possession of the lands. On 
May 15, 1012, the plaintiffs offered the defendant, the sum of 
8000, but no conveyance was tendered therewith for execution. 
The defendant refused to receive this sum.

The learned trial Judge held that the notice of cancellation 
was sufficiently given, and that tin* plaintiffs had practically 
abandoned their purchase» and were not in any case entitled to 
si»ecific performance. The Court of Appeal for British Col
umbia, in upholding this decision, held further that no sufficient 
tender was made inasmuch as no conveyance was tendered for 
execution.
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Travers Lewis, K.(\, for tin* appellants.
R. A. Pringle, K.C., for the respondent.

Fitzpatrick, C.J.: I agree with Mr. Justice Duff. 1 would 
venture merely to add that the clause in the agreement belongs 
to that class of resolutive conditions known in the civil law as 
une clause comm'moirc. The difficulty in this case has arisen out 
of the fact that the agreement has been construed below as con
taining a resolutive condition pure and simple. The difference 
between the two with respect to the rights of the parties under 
the agreement is neatly expressed by Aubry tV Ban, vol. 4, p. 83, 
4th ed.

Davies, J.: 1 think this appeal should be allowed and the 
decree for specific performance as prayed for granted.

I do not think the notice in case of default in making the pay
ments stipulated for, expressly provided for in the agreement of 
purchase, was given and there was not, consequently, the con
tinuing default in making the purchase payments which the 
agreement expressly provided would nullify it and operate as a 
forfeiture of previous payments.

The only remaining reason advanced for refusing the relief 
asked for was that the circumstances were not such as justified 
the Court in granting this special relief. I differ from the Courts 
below on this point also, and cannot see anything on the facts 
as proved which should preclude the plaintiffs from obtaining the 
relief they ask.

One-half of the purchase money was paid at the time of the 
purchase. The notice called for by the agreement to be served 
upon the purchasers in the event of their failing punctually to 
make payment of the balance of the purchase money, and thus 
evidencing the vendors’ determination to avoid the agreement 
and the rights of the purchasers under it. was not given. The 
evidence does not shew an intention on the purchasers’ part to 
abandon their rights under the agreement, and no evidence was 
given of any facts which, in my judgment, ought to deprive the 
complainants of the special relief prayed for.

Idixuton, J.:—The term of this contract making time of the 
essence thereof is so coupled with a specific mode of enforcing it 
ns to form a necessary part thereof. This specification, though 
somewhat imperfect, may be so construed as to give it some 
effect, but any such possible construction has not been so followed 
by the steps taken as to In* in conformity therewith. The con
tract must, therefore. In* looked at as an ordinary contract of 
sale and purchase, destitute of any provision relative to time 
being of the essence of the contract. So treated, the mere default 
for a few months (where not a mere deposit but half the purchase 
money had t>een already paid), in payment of the two instalments
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to he made later does not constitute sufficient ground for refusing 
specific performance.

No case has been cited to us, and I venture to think none can 
be found, resting merely upon the like default, as in law depriving 
a vendee, under such circumstances, of his right to specific per
formance in face of his tender of the balance due.

The appeal should be allowed with costs throughout.

Du e, J.:—This is an appeal from a judgment of the Court 
of Appeal for British Columbia dismissing an appeal from the 
judgment of Mr. Justice Gregory, who dismissed the appellants' 
action for specific performance of an agreement for the sale of land 
made between the re> lent and the ■» on the 10th of
December, 1010. The purchase price was $1,000, of which S800 
was paid at the time of the execution of the agreement, and the 
residue was to be paid in two equal instalments, one on the 11th 
of June, 1011, and the other on the 11th of December, in the same 
year. In February of 1911, the vendees, the «, assigned
the benefit of this agreement to one Lim Bang, at the price of 
$2,300, receiving in cash $1,700 at the time of the assignment 
and an undertaking to pay on the days respectively appointed 
for the making of the deferred s, under the appellants’
agreement for purchase. This last agreement contained the 
clause in the following terms:—

And it is expressly agreed that time is 1<> he considered the essence of 
this agreement, and unless the payments above mentioned are punctually 
made at the time and in tin* manner above mentioned, and as often «is any 
default shall happen in making such payment, the vendor, his heirs or as
signs, may give to the purchasers, their heirs, executors, administrators 
ami assign . thirty days" notice in writing demanding payment thereof, and 
in case any such default shall continue, these presents shall at the expiration 
of any such notice be null and void and of no effect, and the vendor shall be 
at liberty to re-possess, or re-sell and convey the said lands to any pur
chaser as if these presents hail not been made, ami all the moneys paid 
hereunder shall be absolutely forfeited to the vendor, his heirs, executors, 
administrators or assigns. The said notice shall be well and sufficiently 
given if delivered to the purchasers, their heirs, executors, administrators, 
or «issigns. or mailed at Victoria, B.C\, Post Office, under registered cover 
addressed as follows-----------------

The appellants having made default in meeting the deferred 
payments provided for in their agreement, on March 20, 1912, 
th<- respondent caused a notice to be sent by registered letter 
addressed to the appellants demanding payment of the overdue 
instalment, anil stating that in default of payment within thirty 
days from the date of the notice the agreement would be null and 
void and all moneys already paid thereunder forfeited. The 
appellant, Bark Fong, was then in China. On the 15th of May 
following, the appellants tendered the amount overdue, which the 
respondent refused to accept. On the 27th of the same month,
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the* appellants sued for specific performance. In the statement 
of defence the respondent set up the appellants’ default, the 
forfeiture clause in the agreement as quoted above, the notice 
of March 2b. 1012, and, further, alleged that the respondent, on 
the 10th of May, 1012, “took re-possession of the lands in ques
tion” and had been in possession ever since. At the trial the 
respondent was given leave to add a further defence to the effect 
that the appellants by their neglect to make the deferred payments 
had “abandoned ami repudiated the said agreement.”

The learned trial Judge dismissed the action, lie held first 
that notice had been sufficiently given under the forfeiture clause 
above set out, and, by implication, that the appellants' rights had 
thereby terminated. He also held that the default in respect of 
the deferred payments disentitled them to specific performance. 
In the Court of Appeal, Irving and Martin. .1.1., agreed with the 
learned trial Judge on this latter ground. Mr. Justice (iallihcr 
appears to have taken the view that the appellants were not 
entitled to succeed owing to the absence of a proper tender of 
the purchase money or of a conveyance.

I am unable to agree with the view of this case which has been 
taken in the Courts below. 1 think the steps taken by the re
spondent with a view to terminate the agreement under the for
feiture clause were not effectual for that purpose; and that if they 
had been effectual the appellants would In* entitled to relief against 
forfeiture. I think there is no ground for the suggestion that the 
respondent did exercise or intend to exercise any right that he 
may have had to terminate the agreement (on the ground that the 
appellants’ conduct constituted a repudiation of their obliga
tions under it) except the right given him by the forfeiture clause. 
I have also come to the conclusion that the appellants’ conduct 
was not such as to disentitle them to specific performance.

That the contract was not terminated by the conduct of the 
parties amounting to mutual abandonment of the contract, as 
Cotton, L.J., called it, in Mills v. Haywood, 0 Ch.I). 190 at 202, 
is very clear. Assuming that the appellants’ default was such 
conduct as would have entitled the respondent to say to them, 
“You, by your conduct, have declared your intention of not 
carrying out the contract, and I shall treat the contract, therefore, 
as rescinded,” it is quite plain that that is not the course the 
respondent took.

On the contrary, he says that on several occasions prior to 
the giving of the notice in March, 1912, he requested the appel
lants to fulfil their agreement. The notice itself recognizes the 
agreement as a subsisting contract, and demands performance of 
it. The appellant, no doubt, by that notice does declare his 
intention to terminate the contract, but to terminate it, not as in 
exercise of any rights he might have had under the general law, 
but only in exercise of his rights under the forfeiture clause. He
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CAN. declares his intention to forfeit the moneys already paid. If he
g q had terminated the contract under the general law it is ques-
1913 tionahle whether he could have retained those moneys. The
—; law upon this point is perhaps not quite settled, hut the re-

ark l oxii gpomlent'n notice makes it quite clear that he intended to run
Cooper. no risk of being obliged to refund the moneys he had received.
----  That the vendor's rights under the forfeiture clause were not

effectually exercised seems to me equally clear. The notice of 
the 20th of March was received by two of the appellants. One 
method of giving the notice is, according to the terms of the 
contract delivery to the purchasers; and that, I think, is the only 
method authorized by the contract. The subsequent clause 
(“mailed at Victoria, B.(V’) is obviously incomplete and ought 
to lx* disregarded. It was argued that the s were en
gaged as partners in a common adventure, and that service of 
notice on one would consequently be service on all. I do not think 
it is necessary to consider whether in tin- circumstances the 
appellants ought to be held to be partners in the purchase and sale 
of the property in question. 1 think it is immaterial. The 
agreement does not treat them as partners. It is an agreement 
between Thos. Cooper on the one hand and three individuals as 
purchasers <, ic other, and I entertain no doubt that the agree
ment cohtci 'dated delivery of the notice to each one of these 
individuals. But, quite apart from that, assuming notice had 
been properly given, 1 am quite clear that the appellant# are 
entitled to relief from the forfeiture. The clause is clearly a 
penalty clause, that is to say, it is a provision intended to secure 
punctual payment, and that being so, on general principles of 
equity the s are entitled to relief upon coming into Court
and offering to perform the obligations of which the clause was 
intended to secure performance, unless they are precluded from 
obtaining such relief by some conduct which makes it inequitable 
that such relief should be granted.

If the vendor, relying upon the effect of this clause, hail made 
a side of the lands or had rented them to a bond fide purchaser or 
lessee, or in some other way dealt with that property so that it 
would In- impossible to restore the parties to their former posi
tions, then any relief which the Court could give might be of 
only a very limited character. But nothing of the kind has 
occurred in this case.

The question remains whether the appellants have lost their 
right by reason of Inches. The general principle is stated in 
Fry on Specific Performance, 5th ed., at 539:

The Court of Chancery was at one time inclined to neglect all con
sideration of time in the specific performance of contracts for sale, not 
only as an original ingredient in them, hut as affecting them by way of 
laches. But it is now clearly established that the delay of either party 
in not iM-rfonning its terms on his part, or in not prosecuting his right to
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the interference of the court by the institution of an action, or. lastly, in CAN.
not diligently prosecuting his action, when instituted, may constitute such s “
laches us will disentitle him to the aid of the court, and so amount, for the 
purpose of specific performance, to an abandonment on his part of the '
contract. IIakk Foxt

The delay in commencing the action, that is to say, the lapse 1 
of the seventeen days between the 10th of May, when the re- 1 
spondent announced his refusal to carry out the contract, and the nmr. i
27th May, when the action started, is not important, nor was 
there any delay in the prosecution of the action. The point 
which has to he considered is whether the delay of the appellants 
in the payment of the purchase price disentitled them to specific 
performance. The doctrine of laches, it has been frequently 
said, is not a technical doctrine, and in order to constitute a 
defence there must be such a change of position as would make 
it inequitable to require the defendant to carry out the contract 
or the delay must be of such a character as to justify the inference 
that the plaintiffs intended to abandon their rights under the 
contract or otherwise to make it unjust to grant specific perform
ance. It cannot be said that anything has occurred which makes 
it inequitable that the respondent should be called upon to per
form his contract; the only change suggested is that the property 
has risen in value. In .the special circumstances of this case I 
do not see why that should be regarded as a ground for thinking 
it is unfair that the defendant should be held to his contract. 
Nor do 1 think that the circumstances in evidence justify the 
conclusion that the appellants " to abandon their rights 
under the contract. The appellants had paid SHOO on the pur
chase price. They had assigned the benefit of their agreement 
and had made a profit of SIMM). It may be that two of them were 
people of no substance, but Bark-Fong, at all events, appears 
to have been a man of means, and the abandonment of their con
tract without the consent of Lim Hang might have exposed them 
to a liability to refund the moneys they hud received. The delay 
is not really difficult to explain when one considers the circum
stances. They did undoubtedly expect that I.iin Hang, the 
assignee of the agreement, would, in performance of his contract, 
provide them with funds for making the payments under their 
own purchase. The appellants were in possession of the property, 
which was perfectly good security for the amount due to the ven
dor; and it was not until March, 1912, when the value of the 
property was rising, that he began seriously to press for payment. 
He then gave a notice demanding payment within thirty days. 
That notice constituted an admission that there was a subsisting 
contract, and an admission, indeed, that until the end of the 
period mentioned the contract would not be at an end, and I 
think, in the words of Malins, V.-C., in McMurray v. Spicer, L.R. 
5 Eq. 527, at p. 538, that this notice excludes all the anterior 
time in the computation of delay. I do not think that their 
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CAN. conduct from that time forward can be imputed to them for Inches.
They communicated with Bnrk-Fong, who was in China, who 

jqj3 appears to have acted with nil reasonable diligence; and I think,
---- in view of the previous acquiescence of the respondent and of all

Bakk Fono t||(l (.irrumHtances, it would be applying to these appellants an 
Coocfr. unduly rigorous standard if we should interpret their conduct
---- during this period as demonstrating an intention on their part

n"r 1 of not performing the obligations of the agreement or as shewing 
such a want of diligence as to make it just to withhold the remedy 
of s|K»cific performance.

Anglin j. Anglin, J.:—Under a written agreement the plaintiffs, on 
the Oth of Decemlwr, 1010, became purchasers from the defendant 
of a property in the city of Victoria, for the sum of SI,600, of 
which one-half was paid in cash, and the balance was made 
payable with interest at 7%, $400 on the 0th June, 1011, and $100 
on the 0th December, 1011. By a special provision in the agree
ment the vendor reserved the right on any default in payment, to 
rescind the contract and forfeit whatever part of the purchase 
money had been already paid by giving to the purchasers and 
their assigns thirty days’ notice in writing demanding payment, at 
the expiration of which, the default continuing, the contract 
should be null and void and the moneys paid thereunder forfeited. 
At the outset of the paragraph containing this power time is 
declared to be “of the essence of this agreement.” On the 24th 
February, Bill, the plaintiffs re-sold the land, receiving from 
their sub-vendee all his purchase money except $800. This sum 
he undertook to pay, with interest at 7%, at the dates and in the 
manner stipulated for in the plaintiff’s agreement with the de
fendant.

Default was made in payment of the instalment of $400 and 
interest due in June, 1911. The defendant made some oral de
mands for payment from one of the three purchasers, but it is 
not clear upon the record whether these demands were made 
before or after the second instalment fell due. The default 
continuing and the second instalment also being overdue, the 
defendant on March 20, 1912, caused to Ik* mailed a notice 
addressed to the three purchasers demanding payment and pur- 
porting to In* given under the special provision of the contract 
above mentioned. This notice was received by one of the purchas
ers, who informed his co-purchaser, who was in Victoria, of its 
receipt. The third purchaser, who was in China, was then written 
to by one of his co-purchasers to come back at once. It does 
not appear that he was informed of the notice. No attempt was 
made to give notice to the assign or sul>-purchasvr, although the 
defendant had been informed of the sul)-sale. The purchaser, who 
had received the notice, called on the defendant on XJarch 27. 
and explained the absence of one of the purchasers in Chinn, and 
says he asked for more time to make the payment demanded,
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which was refused. In his plea the defendant says lie re-took 
possession of the property on May 10, 1912. On May 15, one of 
the purchasers tendered to the defendant in his solicitor’s office 
the sum of SIMM), which was rejected. The sufficiency of this 
tender is not objected to except on the ground that it was not 
accompanied by tender of a conveyance for execution.

This action for specific performance followed. The defendant 
pleaded default and laches, rescission by notice, and failure to 
tender a conveyance. By amendment at the trial he added a 
plea of abandonment of the contract by the plaintiffs. The 
learned trial Judge found that the notice had been sufficiently 
given under the special clause providing for rescission and for
feiture, and also sustained the plea of abandonment. In appeal 
Irving, J.A., agreed with the trial Judge; Martin, J.A., thought 
the notice insufficient, but held the case was not one for specific 
performance on the authority of Wallace v. IlessUin, 29 Can. 
S.C.R. 171; Galliher, J.A., relied solely on the failure to tender 
conveyance, expressing no opinion as to the sufficiency of the notice 
given.

No doubt the intention of the parties when making the agree
ment was to provide for the giving, by post, of the notice de
manding payment. It was also no doubt a mere accident that 
this provision of the contract was not complete, a material item 
in it being left blank. Personal service on the three purchasers, 
and on their assign, was the alternative method provided for 
giving notice of the demand in writing. The terms upon which 
a vendor is given such a contractual right of rescission and for
feiture must be strictly observed. Marriott v. Mills (unreported). 
Although he had not c " d with the terms, the vendor, under 
the notice thus served on but one purchaser, proceeded to enforce 
the provision of the contract for rescission and forfeiture. His 
action, in my opinion, is clearly not justifiable under it.

Failing to establish compliance with the special contractual 
provision, he now attempts to assert some right either to rescind 
by his own act on the purchaser's default or to have rescission 
decreed by the Court. In his pleading he does not put the case 
in this way, relying apparently upon the sufficiency of his notice 
given to only one of the three purchasers, and the continued 
default, to effect rescission under the special provision of the con
tract. By that very notice the vendor recognized the agreement 
as subsisting up to April 20. He did not actually proceed to act 
upon the footing of rescission until the 10th of May, when he 
says in his pleading he re-took possession. The purchasers had 
paid one-half of the purchase mgney and they made tender of the 
balance on the 15th of May. Under these circumstances I do not 
think they had incurred the extreme penalty of forfeiture and 
rescission ; but, if they had, the recent decision of the Judicial 
Committee in Kilmer v. Hritixh Columbia Orchard Land8, Limited,
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CAN. 10 D.L.R. 172, [1913| A.C. 319, establishes that they are entitled
s.c.
1013

to relief. In that ease and in the recent Ontario case of Boyd v. 
Richards, 13 D.L.R. 805, 29 D.L.R. 119, as in the ease now before 
us, the provision for rescission and forfeiture was in the nature

Hark Fono of a condition subsequent or of defeasance—not a condition
precedent, as I, at all events, thought the condition dealt with in 
Labcllc v. O'Connor, 15 D.L.R. 519, relied on by counsel for the

Anglin, .1. respondent, was.
It may not be amiss to note in passing that in the judgment in 

the Kilmer ease, 10 D.L.R. 172, [1913] AX’. 319 at 322, it is said 
of Re Da yen ham Dock Company, 8 (’h. App. 1022, on the authority 
of which the decision of the Judicial Committee in the Kilmer 
case, 10 D.L.R. 172, [1913] AX’. 319, proceeds: “That was a 
case like this of forfeiture claimed under the letter of the agree
ment and a cross-action for specific performance.”

A study of the report of the Dagenham case, 8 Ch. App. 1022» 
which came up on a motion by way of appeal from a decision of the 
Master of the Rolls refusing to order delivery up of certain lands 
to the applicants, who were vendors asserting forfeiture, does 
not disclose the pendency of any cross-action for specific perform
ance. The right to that relief is not referred to in the judgment. 
No doubt that case is a very strong authority in favour of tin* 
right of the present appellants, under the circumstances in evi
dence, to relief from the penalty of rescission and forfeiture. Rut 
their right to specific performance involves other considerations.

The principal grounds relied upon at bar in support of the 
defendant’s right to have the Court decree rescission and forfeit
ure, and in answer to the plaintiffs’ claim for specific performance, 
were an alleged abandonment by the plaintiffs of their contractual 
rights, and their laches.

The testimony in my opinion fails to shew anything in the 
nature of abandonment or any facts from which an intention to 
abandon can fairly be inferred. The payment of one-half of the 
purchase money in cash and the provision in the re-sale agreement 
for payment of the balance by the sub-purchaser at the time and 
in the amounts called for by the plaintiffs’ agreement with the 
defendant ; Wing-On’s request for time when the defendant de
manded payment ; and the r of the balance of the purchase
money and interest on the 15th of May are scarcely consistent 
with an intention to abandon. In the light of the testimony as 
to the reasons given for the , the mere delay in payment,
the sole ground averred in this plea, put upon the record only by 
amendment at the trial, will not support it. In Wallace v. 
Hesslein, 29 Can. S.C.R. 171, the Court, perhaps, took what may 
appear to be an extreme view of the duty of a purchaser who claims 
specific performance to shew that he has always been “ready, 
prompt and eager to complete.” But that decision really rested 
on the ground that the purchaser had abandoned his contract,

5
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as was evidenced by his declaration made to the vendor that lie CAN 
would he unable to carry it out. In the present ease, as already s.c. 
indicated, the circumstances rebut an intention to abandon. 1013

Courts of equity have newer formulated a hard and fast rule of nAJjJ™pox<1 
universal application that any fixed period of delay in payment of 
purchase money will afford any insuperable bar to the relief of c<h>h r.
specific performance. Whether his default disentitles the pur
chaser to that relief always depends upon the circumstances, and 
it is a question to be determined in each ease, as a matter of judicial 
discretion, whether under the circumstances the default has been 
such that it would be unjust and inequitable to enforce the con
tract specifically.

In the present case it is in the very clause providing for re
scission by the vendor upon thirty days’ notice to the purchasers, 
to be given after default, that time is declared to be of the essence 
of the agreement. It is clear that this stipulation as to time was 
intended to apply not to mere default in payment at the dates 
provided in the contract, but only to failure to pay within thirty 
days after a valid notice, in conformity with the provision for 
rescission, had been duly given. See Webb v. Ihujhcs, L.lt. 10 
Eq. 281. That notice was never given. The abortive attempt 
to give it serves to shew that the vendor himself did not treat 
time as of the essence in regard to the dates for payment fixed by 
the contract. At all events, until he gave the notice of the 27th 
of March, and probably until, as he says in his statement of tie- 
fence, he re-took possession on the 10th of May, he may fairly 
be regarded, if not as acquiescing in the purchaser's delay in pay
ment, at least as not insisting upon any rights which that delay 
gave him. The entire delay in the present case was less than a 
year; the delay after notice to the only purchaser who was 
notified was forty-nine days; and only five days elapsed between 
the re-taking of possession alleged by the defendant and the tender 
to him of the balance of the purchase money on the 15th of May.

The right to specific performance has been held not to have 
been lost by much longer delays. See cases cited in Fry on 
Specific Performance, 5th ed., p. 541. In the Dagenham ease, 8 
Ch. App. 1022, if it should be regarded, as it seems to have 
been in the Kilmer case, 10 D.L.lt. 172, [1913] AX’. 319, as 
an authority on the question of specific performance, the 
delay in payment was for over three years. In the present case 
it is obvious that any injury suffered by the vendor will lx- fully 
compensated by payment of interest. Under the circumstances 
disclosed in the evidence, and having regard to the terms of the 
contract, I do not think that specific performance should be refused 
on the ground of laches.

As to the failure to tender a conveyance for execution, the atti
tude taken by the defendant in his defence makes it quite clear 
that such a tender if made would have been useless. Tender of
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the* purchase money—the really material tlyng to evidence the 
plaintiff's readiness and willingness to complete the contract— 
was sufficiently made. It was rejected not on the ground that 
it was unaccompanied by a tender of a conveyance for execution, 
but on the ground that the contract had been rescinded. That 
would amount to a waiver of the tender of a conveyance.

On the whole case I am, with respect, of the opinion that, in 
the sound exercise of judicial discretion, specific performance 
should not be refused. The judgment in appeal should be re
versed with costs in this Court and in the Court of Appeal, and 
judgment should be entered for the plaintiffs for specific per
formance with costs in the form followed in the Courts of British 
Columbia.

Brodeur, J.:—I agree with Mr. Justice Duff.
Appeal aIIaired with easts.

OLVER v. WINNIPEG.
Manitoba Court of Appeal, llourll, C.J.M.. Hie hard*. Perdue, and Cano ran, 

.1.1 i March i'. i"i i
1. Appeal (§ VII J 3—40S)—Groc.no not raised iielow—Negligence— 

Respondeat superior.
A court of appeal ought only to decide in favour of an appellant on 

a ground first raised on the appeal, if satisfied beyond doubt, first, that 
the court of appeal has before it all the facts hearing upon the new 
contention as completely as would have been the ease if the controversy 
had arisen at the trial, and secondly that no satisfactory explanation 
could have been offered by those whose conduct is impugned, if an 
opportunity for explanation had been afforded them when in the witness-

|'‘The Tasmania." 15 A.C. 223: Xe ville v. Fine Arts, |1S97| A.C. 6s; 
McKclvey v. LeRoi Mining Co., 32 Can. S.C.It. 004, referred to.)

Appkal by defendants in an action to recover damages from 
the city for an assault alleged to have been committed by an em
ployee of the city of Winnipeg. The case had been tried before 
a jury and a verdict returned for the plaintiff.

The appeal was dismissed.
II'. A. T. Sweatman, and W\ I1, h illmore, for the plaintiff.
A. It. Huilsan, and ./. Preudhomnn . for the defendants.

The judgment of the Court was delivered by Howell, C.J.M.: 
—The defendants pleaded “the Public Health Act and set forth 
that this Act required the city to keep and maintain a nuisance 
ground for the disposition of garbage and manure to help in the 
protection of the health of the public and that Hutchinson, Un
person who committed the act of violence of which the plaintiff 
complains, was
a enretuker nnd a statutory officer in charge of ami «lin -ting the removal 
to and the disposition of said nuisance ground of said garl. ipe and luanun-
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The defendants at the trial gave no evidence directly on this 
issue. One Pearson, the chief city health officer, was examined 
bv the plaintiff for discovery and on the examination, which was 
put in !>y the plaintiff on the trial, he stated that Hutchinson 
“was an employee of the city, nothing to do with the Health 
Department,” and Pearson further stated in the examination put 
in that Hutchinson had power to warn any one who was loitering 
on the nuisance ground. Hutchinson was called as a witness 
and stated that he was engaged on the nuisance ground Imt lie 
does not say by whom. He said he was to direct where the gar
bage was to be placed and to keep off trespassers. There was no 
further evidence to prove that this nuisance ground was one which 
came under the Act pleaded or that Hutchinson was acting in 
furtherance of or under that statute.

At the end of the plaintiff’s ease, counsel for the defendant 
moved for a nonsuit, hut no claim was made that the dcfc dant 
was not liable on this ground. In the charge to the jury the learn
ed Judge repeatedly stated that as Hutchinson was an employee 
of the city the latter was liable if the act complained of was com
mitted in the ordinary discharge of his duty. In no place either on 
motion for nonsuit or on the charge to the jury was the Judge's 
attention directed to the well-known law of Wishart v. lirandon, 
4 Man. 7 .It. 453; and McCleave v. Moncton, 32 Can. S.C.It. 
106.

The defendants took the chance of winning without raising 
or urging this defence or even suggesting it to the Judge on mo
tion for nonsuit or by objection to the charge and the matter 
was in no way brought to the attention of the jury.

This defence was strongly urged on appeal. The evidence 
was quite sufficient to support the verdict on all other grounds. 
It was strongly urged on appeal that the law of respondent su
perior did not apply in this case, although the trial Judge told the 
jury that it did apply and there was objection to his charge on 
this ground and he was not asked to tell the jury anything as to 
the facts to be found to support this defence.

The question as to what should he done when a point is raised 
in appeal which has not been taken in the Court below has often 
come up in the Courts.

It was discussed in McKeleey v. Le Hoi M ininy Co., 32 Can. 
K.C.R. 664 at 667, and the following language was used:

We therefore, on mi appeal, cannot refuse to entertain questions of law 
appearing upon tfie record, although they may not have been raised in the 
Court below and arc relied upon for the first time here, where no evidence 
could have been brought to affect them had they been taken at the trial.

In the case of Graham v. Mayor etc., 12 Times L.R. 36, the 
point raised in appeal was that the contract sued on was not 
under the corporate seal of the defendants. This question had
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and the questions asked of the witnesses arc directed to. the points then 
suggested. And it is obvious that no care is exercised in the elucidation of 
facts not material to them.

It appears to me that under these circumstances a Court of Appeal 
ought only to decide in favour of an appellant on a ground there put forward 
for the first time, if it he satisfied beyond doubt, first, that it has before it 
all the facts bearing upon the new contention, as completely as would have 
been the ease if the controversy had arisen at the trial; and next. that no 
satisfactory explanation could have been offered by those whose conduct 
is impugned if an opportunity for explanation had been afforded them when 
in the witness-box.

MAN.

C. A. 
Mill

WlNMIVKti. 

Ilowell. C.J.M.

It seems clear, then, that this Court might only to decide in 
favour of the appellant on this ground put forward lor the first 
time, if it is satisfied beyond doubt, first, that it has before it all 
the facts bearing upon the new contention, and second, that no 
satisfactory answer to these facts could be given by the plaintiff, 
and I do not think that the requirements of this rule have been 
satisfied in this case. 1 do not think that the defendants had this 
defence in view at all when they were tendering their evidence, 
and I do not think the plaintiff attempted at all by his evidence 
to meet such a defence. It does seem to me that there might be 
considerable evidence to meet this contention which could have 
been brought forward by the plaintiff if the point bad been raised.

I have not considered whether the contention of the defendants 
on this new |»oint argued is a good defence or not; but. for the 
reasons nlnive set forth, I think the appeal must be dismissed 
with costs.

A (iixmixmd.

REX v. McINULTY B. C.
Ilrilixli 1'nluinliiii Court of I /»/*«<»/. \l unlit ml lit. I.. Irrinii. tlallilirr. ami (• \

Ur Chill ipn. ././.I February 211. 1014. j

I. Kviiiknck 41 XII A—R201—Vukkoiwikatiox—Vxnwohx tkstimoxy of 
en u.»—Vax aha Kviimcxck Act I1MNI.

Neither iiiulcr Cr. VimIp wcc. loua m>r muter *ec. Ml of the ViiiiiiiIh 
Evidence Ad. I1MNI, eu it there In- viirnihnrntiiiii of the miHWorn tewti 
mi my of it ehihl of lender yeitrw who does not under»tnnd the nature 
of mi until. Iiv Nimihir unwworn tewtiniony of another child.

[Itrr v. It hint mint. S D.I..R. MIS. 20 Van. < r. ( 'aw. .'$22 (dictum of 
Harvey. V..I.). approved; Krx v. Inman bin. IS ( 'an. Cr. Van. S2. 1.1 
ll.V.it. 170. diweiiNNed and certain dicta withdrawn. |

Crown ciikc reserved by 11 is Honour Judge Swanson, County statement 
Judge, on questions as to the statutory corroboration of a 
child’s unsworn testimony.

McIntyre, for the accused.
}hu h an, K.C., for Crown.

Mavis in AU), ( .J.A. :—I lie questions should lie answered in Mw,i<mai,i.„ CJ.A.the negative.
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B. C. Thv first question which relates to the construction of st-c.
C.A.
1014

Criminal Code is academic and, therefore, ought not 
to have been submitted, the learned Judge having ‘ ] us

Rkx
that he had acquitted the accused of the charge of indecent 
assault, but as that section is in pari materia with the section 
of the Canada Evidence Act, upon which the second question

MunlonaM.
C.J.A.

is grounded. I do not decline to answer it.
In my opinion, no other interpretation could he given of 

sec. 1003 of the Criminal Code than that given of it in Hex v. 
Whist liant, 8 D.L.R. 408, 20 Can. Cr. (’as. 322, that is to say— 
that the evidence of a child of tender years taken under the 
sanction of that section is not corroborated by the like evidence 
of another such child. Similar, but differing in phraseology, is 
sir. 10 of the Canada Evidence Act. The language of this sec
tion is not so clear as that used in said see. 1003, hut, in my 
opinion, it admits of no reasonable doubt that what is meant is 
that tin* evidence taken under it must be corroborated by some 
other material evidence of a different eharaehr. There are no 
authorities directly in point except the dictum of Chief Justice 
Harvey in the ease already referred to, and the inference which 
it was argued ought to be drawn from the silence of the Judges 
on that point in King v. Paille ur, 15 Can. Cr. Cas. 339.

Tin* preeise point involved in the second question was raised 
before us in Ilex v. Inman Din, 18 Can. Cr. Cas. 82, but was not 
decided, the Court being equally divided. My brother Irving 
and 1 found it unnecessary to decide the point, having come to 
conclusions in favour of the accused on other grounds.

Apart from statutory law. the testimony of children of ten
der years unable to understand the nature of an oath could not 
he taken.

Section 16 of the Canada Evidence Act. R.S.C. 1906. eh. 145, 
and see. 1003 of the Criminal Code arc departures from the 
ordinary rules, governing the sanctions under which witnesses 
may testify. The ?r of convicting on such unsworn evid
ence alone in view of the known danger that children of tender 
years and immature minds are peculiarly susceptible to sug
gestions from parents or others, led to tin* provision of this safe
guard, that “no ease shall he decided upon such evidence alone, 
and such evidence must he corroborated hv some other material 
evidence.” There are two alternative interpretations of this 
provision: the first is that the words “such evidence” has re
ference to that of a “child of tender years,” as an individual, 
not as a class. The second is the converse of the first. In my 
opinion the latter is the true interpretation. The unsworn 
testimony whether of one child or of several children was not 
to be acted upon unless fortified by other material evidence

5
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corroborating it, of a different character, i.e., evidence which is 
legal evidence apart from this section.

Irving, J.A. :—The question we have now to determine is 
whether, under sec. lfi of the Evidence Act, the unsworn evid
ence of a child can be corroborated by the unsworn evidence of 
another.

The prisoner’s contention is that the 2nd sub-section which 
enacts that “no case shall be decided upon such evidence alone, 
and such evidence must be corroborated by some other material 
evidence,” prevents a conviction in this case.

In A\ v. Inman Din (1910), 18 Can. Cr. Cas. 82, Vi B.C.K. 
476, counsel for prisoner raised this point, and two of the learned 
Judges expressed an opinion to the effect that unsworn evid
ence could Ik* corroborated by unsworn evidence under see. 1003 
of the Code. The Chief Justice and I expressed no opinion on 
that point, because, speaking for myself, 1 had already deter
mined in my mind that the so-called corroboration was not 
corroboration in fact.

The case of Rex v. Whistnant, 8 P.L.R. 468, 20 Can. Cr. 
Cas. 322, before the Supreme Court of Alberta on see. 1003 of 
the Cr. Code seems to me well decided.

In my opinion the words “such evidence” in section 16 (2) 
mean “evidence so given,” the unsworn evidence admitted un
der this section, and 1 would therefore hold that one child cannot 
Ik* corroborated by the unsworn evidence of the other child.

I would answer the second question in favour of the pri
soner.

The learned Judge left a question to us as to corroboration 
under sec. 11N13 of the Cr. Code, but as In* acquitted the pri
soner of the charge in regard to which it was necessary to in
voke sec. 1003. 1 see no reason why we should be called upon 
to answer it.

B. C.
C. A.
1PU

Rkx

Mi Ixvi.tv.

Oalliiier, J.A. :—I agree with the dictum of Harvey, C.J., oauiher. j.a. 
in Rex v. Whistnant, 8 P.L.R. 468, 20 Can. Cr. Cas. 322, that 
under sec. 1003 of the Criminal Code the evidence of one child 
of tender years not under oath does not constitute the kind of 
corroboration required under that section of the evidence of 
another child of tender years.

The language of that section. I think, places it beyond doubt.
The language of sec. 16 of the Canada Evidence Act, R.S.C.
1906, ch. 145, is, however, not so clear, and in the case of Rex 
v. Inman Din (1910), 18 Can. Cr. Cas. 82, my brother Martin, 
with whom I agreed, was of opinion that sec. 16 was wider than 
see. 1003 of the Cr. (.'ode and that such evidence would be 
corroboration.
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Sinco the case at lmr was argued before us solely on this one 
point (and very ably presented by Mr. McIntyre of counsel for 
the accused) I have consulted with my brother Martin and after 
the best reconsideration we can give to the section ( which it 
is still open to us to do, as no opinion was given on the point 
by a majority of the Court) and in the absence of direct auth
ority (for litx v. Paillcur (1909), 15 Can. Crim. Cas. 339, does 
not directly decide the point), I am of opinion, and my brother 
Martin authorizes me to state that lie agrees with me, that we 
took too wide a view of see. 1(1 in the Inman Pin case—that the 
effect is the same under both sections and that the words “such 
evidence” in see. 16, sub-sec. 2, mean ‘‘Evidence so given,” 
i.c.f evidence of the class receivable under the main section. It 
follows that the conviction must be quashed.

McPiiilmpk, J.A.. concurred with Macdonald, C.J.A.

Cun victinn q uash cd.

MIQUELON v. VILANDRE CO

Qiifbrr Siqurior Court 1 hint rid of Si. I'm net m ), tllubcimky, •/.
Xovembcr, 1913.

Corporations and companies (§ VI F 2—357)—Winding-up 
—Employas’ priority fur icagcs—Auditor.]—Contestation of 
petition of claimant for a privilege in winding-up procei * 
for alleged salary as an auditor of the company.

./. Sirul, for claimant.
O'linady, and Panneton, for liquidators.

Glohknsky, J„ held that an accountant temporarily en
gaged by the day to make an audit of a company’s books and 
who is not subject to any direction or control in so doing, has 
no preferential claim for his remuneration on the company be
ing wound up. under the Dominion Winding-up Act, K.S.C. 
1906, ch. 144, sec. 70.

Section 70 which confers a special privilege limited to wages 
during three months prior to the winding-up order is to be re
st rietivelv interpreted and the rule “noacitur a amiia” is to be 
applied in construing the words designating the class to which 
the special privilege applies. The words “clerks or other per
sons in or having Ism in the employment of the company in or 
about its business or trade.” do not include such an employment. 
The object of the law seems to have been to protect persons 
whose sole or at least whose chief employment is with one em
ployer and whose principal means of support are derived there
from.

»

Order accordingly.

3



16 D.L.R.] Hex v. Webb. 31

REX v. WEBB. MAN.

Manitoba Court of Appeal. Iloicell. C.J.M., Richards, Perdue, and Cameron. 
JJ.A. March 10, 1014.

(\ A. 
1014

1. WITNESSES (fill—61)—DISCREDITIN'» — 1‘RIOR STATEMENT TO CON
TRARY.

Wlierc ft person under conviction for arson is culled by the Crown 
on the trial of another person on the charge of wilfully setting the 
same fire, to prove that the latter had instigated him to commit the 
offence, the testimony of the convict that lie had caused the lire at 
the instance and direction of accused may lie rebutted by the testi
mony of other prisoners that the convict had admitted to them that 
the accused had had nothing to do with the lire, on the convict deny
ing having made such admissions.

2. Trial US I I)—15)—Statement of cocnhei.—Ahverse comment to
.It HY ON Jl'lKlB'S Rtl.INCi ON AIIM ISSIIIII.ITY OF EVI HEX CE.

It is error for which a new trial will lie granted that the Crown 
counsel in his address to the jury told them that, certain material 
evidence for the defence which the trial judge had ruled to be admis
sible should not have lieen allowed, as the effect of counsel's state
ment may have been to induce the jurors to disregard such testimony.

Crown case reserved.
,1. Allen, for the Crown.
7i\ A. Bonnar, K.C., and IV. />. Card, for the accused.

Statement

The judgment of the Court was delivered by
Pbrdvk, J.A.:—The accused was charged with having wil

fully set fire to a building and stock of goods therein. The al
leged offence had been committed four years previous to the 
trial. The main witness against the accused on the trial was a 
man named Marshall who swore that he had himself caused the 
fire but had done so at the instigation of the accused. Marshall 
had pleaded guilty to a charge of arson in connection with the 
same matter and was serving a sentence of six months in gaol at 
the time of the trial.

The defence tendered the evidence of certain prisoners con
fined in the same gaol with Marshall as to statements by
him to them inconsistent with his evidence at the trial, and to 
the effect that he had to them that the accused had
had nothing to do with the fire in question. Counsel for the 
Crown objected that sufficient foundation for the reception of 
the evidence had not been laid. The trial Judge overruled the 
objection and the evidence to be received. In his ad
dress to the jury the counsel for the Crown told the jury that 
this evidence was not admissible and should not have been 
allowed. The jury found the accused guilty.

We think that the ruling of the trial Judge was correct, and 
that the evidence in question was properly received. Hut whe
ther the ruling of the Judge presiding at the trial was right or

Perdue, J.A.

0

7680
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MAN. not, it was tin* duty of counsel to accept that ruling when once
C.A.
IDII

it was made. If he desired and intended to test the correctness 
of the ruling there were means of doing so provided by law.

Hex
The evidence in question was very material and if the jury be
lieved it they would not have been justified in convicting the 
accused. It may well be that the effect of the Crown counsel ’a
statement to them was to lead them to believe that no attention 
should be paid by them to that evidence when they were arriv
ing at their verdict.

We think that upon this ground, and upon this ground 
alone, a new trial should he granted.

New trial ordered.

QUE. REX v. DUBUC

1914 (Jtnbrr Court of King's Itcnch (Crown sù/c), I,a vergue, ,/. March 25, 1914.

Appeal (§ IC—25)—Criminal cases Keeping disorderly 
house—Limited right of appeal.]—Appeal by Rachel Duhuc 
from a conviction on summary trial by the Recorder's Court of 
Montreal for keeping a disorderly house. The Recorder had 
imposed three months’ imprisonment and a fine of $200 with 
three months’ additional imprisonment if the fine were not paid.

L.xverone, J., held that the right of appeal which formerly 
existed under sec. 707 of the Criminal Code 1906, from a con
viction on summary trial for keeping a disorderly house is ab
rogated as to appeals from a Recorder’s Court by the amend
ment made to sec. 797 by the Criminal Law Amendment Act, 
101.1. By virtue of the amending Act, appeals under sec. 707 
for offences under paragraphs (a) or (/) of sec. 773 are main
tainable only where the trial takes place before two justices of 
the peace sitting together.

Appeal quashed.

ONT. ADDISON v. OTTAWA AUTO AND TAXI CO.

S.C.
1813

Ontario Supreme Court {Appellate Division), Meredith, C.J.O., Maelaren, 
Magee, and llodgins, JJ.A. December 15, 1913.

1. Sale (8 III <’—72)—Rescission — Fravd and misrepresentation— 
Trade cvstom.

A representation made on the sah- of an automobile that it was a 
"perfectly new ear” will lie a ground for rescission of the contract 
by the party deceived who had accepted delivery of the car on the 
faith of the representation, where the car was in fact a ear which 
had been sold and used during the previous season and had since been 
"rebuilt," and where the vendor knew that the purchaser in re
quiring the assurance that it was a "perfectly new ear” meant that it 
had not Iss-n previously sold and used and was ignorant of the trade 
custom set up by the defence of treating “rebuilt" cars as new.

[Erlanger v. Kew Sombrero Co., 3 A.C. 1218, applied.]



16 D.L.R.] Addison v. Ottawa Auto & Taxi Co. m
Appeal from the judgment at trial in favour of plaintiff.
The appeal was dismissed.
The action was to recover the purchase-price of a Russell 

motor ear which the plaintiff bought from the defendant com
pany for $2,400, and which, she alleged, was purchased by her 
relying upon representations made to her by the defendant com
pany that the car was a “perfectly new one” and that it was a 
1913 model, which, as she alleged, were untrue and were fraudu
lently made by the defendant company.

October 2. The action was tried before Boyd, ('., without a 
jury, at Ottawa.

E. J. Daly, for the plaintiff.
G. F. Henderson, K.C., for the defendant company.

ONT.

S.C.
1913

Addison 

Ottawa 

Taxi Co. 

statement

Boyd, C. (at the conclusion of the trial) :—This east» pre
sents two questions on the facts. First of all, were any such 
statements made as the plaintiff complains of in her statement 
of claim. The defendant, or its representative, Ketchum, who 
is said to have made these statements, denies making them. It 
is a question of credibility lx-tween himself and the other wit
nesses. I do not see my way to reject what they have said; 
not only the plaintiff, but her son and her daughter, testify to 
these expressions having been used by the defendant, that this 
was an absolutely new car and that it was a 1913 model. I 
suppose that last was simply an emphatic way of putting it, 
that the thing was up to date, that it was a very new car, 
absolutely new. 1 am strengthened in that conclusion by wlnt 
Ketchum himself says, that he was not asked the question, that 
the matter did not come up. He says, if he had been asked the 
question whether it was an absolutely new motor, he would 
have said that it was.

I find that he did say that; and the question then is, on the 
second branch of the ease, whether he was justified in the use 
of those words. Now, it may be that in his own mind, it may 
be that bringing in the custom of the trade, it may be that 
looking at it as a purely business transaction, in the sense in 
which that word is used within the business, it is a new car; he 
may feel justified in so representing it. But he was not deal
ing with this woman as by custom of trade, or with her as a dealer 
who had equal knowledge with himself. He was dealing with 
one whose custom he solicited. He approached her in the 
matter, he was urgent in the matter, and she was a perfect 
novice, as were all those around her, in the matter of these 
new machines which trouble the roads and the foot-passengers. 
He knew all about it; she did not know anything about it. She 
trusted him; asked him certain questions, on the truth of the 
answers to those questions relied implicitly, and paid her
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ONT.

s. c.
1913

Addison

Ottawa 
Auto and 
Taxi Co.

money, so that the transaction rests at that point. Nothing 
turns at all upon the writing which was given after, which, it 
is said, contains the terms of the sale. It does not contain this 
term upon which the sale was made, that it was a perfectly 
new ear; she asked him this question, and he said it was abso
lutely new. When she found out the facts, she at once repudi
ated the side; she had bought a second-hand machine, ns she 
found out. and she was willing to turn it over to him, and it had 
then become a third-hand machine. She spoke to him about it. 
He could not deny tin* facts; they were patent. It had been 
sold to Galarneau; it had been used by Galarneaii; it had gone 
through an accident, a wreckage. It hud been returned to the 
factory; it had been repaired or replaced or dealt with and 
varnished up and handled in such a manner that it was returned 
and looked a new machine, and it may be, for all 1 know, that it 
was as good as or better than a new machine; but she was the 
person to judge about the matter. Those things, in my opin
ion, should clearly have been communicated to her in reference 
to this transaction; and if she, knowing the history of the 
machine, that Galarneau had had it and that it had come to 
injury and had been repaired and been made as good as or 
better than new—she was tin* person to say, “Knowing that, I 
will take the car.” Probably, knowing that, she would have 
beaten down the price. She would have said; “Well, you know 
it is not an alisolutely new one, and Galarneau will know I have 
got the machine he had, and it is not a new one, and I must 
have some rebate in the price.” She was not in a fair position 
in dealing with tins man on the representation that was made. 
The machine, I think, was not a new one, in the sense in which 
it was spoken of between these two parties, spoken of as absolutely 
new. Even the witness called by the defendant. Mr. Marlow, 
said very fairly that he knew it was not an absolutely new 
car; he said it was a new car for the purpose of boing sold to 
customers. So it might be if customers did not make inquiries 
about it. If she made no inquiries about it, she, of course, 
would have no relief; but, when she made inquiries, having some 
suspicion about the rug ami other things, about its newness, 
and was assured that it was a perfectly new car, that was a 
statement which was not according to the facts, when the facts 
were known. Even Marlow says that when you knew the history 
of the machine, you could not say it was absolutely new. This 
car was ear-marked; it had its number; it was number 17f>0. 
After it came into existence and became that car with that 
number, it became the subject of sale and was sold in Febru
ary, 1912, to Mr. Galarneau. He was the owner of it; he used it 
us the owner; had it for several months; ran it for three or 
four weeks until this accident occurred. Then it was returned
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to tin* factory to l>v dealt with. It was replaced or repaired; 
some parts straightened out which were bent; other parts re
placed which were cracked, at a cost of #500, and tin* witnesses 
say that it was made as good as new. Well, she was the person 
to judge whether that was so or not, having been told these 
facts. She did not want something as good as new; she wanted 
a new machine. She want an equivalent for the machine
she was getting; she wanted one that was quite absolutely new. 
did not want something that was equivalent to a new one. She 
was not dealing in that way. The defendant may be quite justi
fied, in the way business is done, ;n saying that In- bought this 
as a new machine and sold it as a new machine. That really 
is not tin- question: not the question how the trade would under
stand it or what customs obtain in tin- trade in dealing with 
these things. The is, whether an innocent purchaser,
a perfect novice in these things, when she asks for a perfectly 
new car, is to be given one which had been used before; and, 
however it may be repaired and revamished, is not a new car 
That Ls not what she wanted; she did not want a ear as good as 
new; she wanted a new car. I cannot say, on this sort of evi
dence, that there was not a statement math* to her which en
tirely misled her. She purchased what she did not want; and. 
when she came to know it, she repudiated it. Even tin* evidence 
given by Mr. Ketchum himself shews that he felt and acted in 
the transaction knowing that she was not getting a perfect lx 
new car. He ‘ concessions on that footing. The evidence, 
indeed, taken from his primary examination, throws a great deal 
of light upon this phase of the transaction, lie gave her several 
things, thrown in. She got these* things surely on account of tin- 
ear having been used, that it had been purchased and used by 
a previous purchaser. She was the second purchaser of tin- car. 
not the first. He says: “That was practically my reason for 
putting in all these* things. I did not tell her it had been used; 
she could sec it.” I think that shews that he felt that sin* was 
getting something h*s than a new ear; she had Ih-cii getting a 
car that hud been useel, and so these concessions were made to 

» her to buy at the price which lie asked. I do not know 
that 1 need say anything more on that.

I think that she is t d to relief; and 1 think the proper 
relief is to return the purchase-money, which shall be returned 
forthwith, and the car returned forthwith. The car is there, 
not a first-hand or a second-hand car, but a third-hand car. 
There will be no interest on the money. She has had the use 
of the car; lie has had the use of the money. I think the one 
will offset the other, Costs to the plaintiff.

The defendant company appealed from the judgment of 
Boyd, C.
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ft. F. Hi nderson, K.C., for the appellant company :— 
The ear, although it had In-eii rebuilt, was, according to the 
custom of business, a “new ear.” and the question is as to the 

of the parties. This was an executed contract, and 
then- can he no rescission except on the ground of actual fraud, 
as laid down in Derry v. Peek ( 1889), 14 App. (’as. 337 : see also 
Seddon v. North Fasti rn Salt Co., |1905| 1 Ch. 32(1 ; Adam v. 
Ncwbigging (1888), 13 App. ('as. 308; Kennedy \. Panama Sue 
Zealand ami Australian lioyal Mail Co. (1807), L.R. 2 Q.lt. 
580. The learned Chancellor did not intend to find fraud—he 
meant to find, as it is submitted the fact was, that it was a ease 
of innocent misrepresentation, inasmuch as the car was in sub
stance and fact a “new ear,” and so understood by the agent. 
Counsel referred to Fry on Specific Performance, 5th ed., p. 370; 
Addison on Contracta, 11th ed., p. 126; Shurü WhiU 1906), 
12 O.L.R. 54. Even if there were fraud, it is now too late to 
claim rescission, as the plaintiff is unable to make restitution : 
Fry. op. vit., p. 564; Ctlrll v. Atherton (1861), 7 II. & N. 172; 
Clark* v. Dickson (1858), E.R. & K. 148, approved in Urquhart 
v. Maeplierson (1878), 3 App. Cas. 831 ; New Hamburg Manu
facturing Co. v. Webb (1911), 23 O.L.R. 44, 54. The plaintiff 
has suffered no damage; and, after the use she has made of the 
ear, it would be unfair to allow her to return it.

K. ./. Dalg, for the plaintiff, the respondent, argued that sin- 
relied upon the representations made to her by the appellant, 
company, and promptly repudiated the contract after discover
ing that they were untrue. He referred to Forman tV Co. v. Tin 
Ship “Liddesdalr” 119(H)) A.C. 190; Bowes v. Shaml (1877), 2 
App. (’as. 455; Ib-njamin on Sale, 5th ed., pp. 438. 441, 449; 
Bill v. Coodison Thresher Co. (1908), 12 O.W.R. 477.

Henderson, in reply, referred to Wallis Son tV Wells v. Pratt 
tV Haynes, 11911] A.C. 394, the “Sainfoin” case, to which a 
reference was made by Meredith, C.J.O., in the course of the 
argument.

December 15. Tin* judgment of the Court was delivered by 
Meredith, C.J.O. : This is an appeal by the defendant from 
the judgment dated the 2nd October, 1913, which the Chan
cellor directed to Ik- entered, after the trial before him, : 
without a jury, at Ottawa, on that day.

The action is brought to recover the purchase-price of a 
Russell motor car which the respondent purchased from the ap
pellant for $2,400, and which she alleges was purchased by her 
relying upon representations made to her by the appellant that 
the ear was a perfectly new ear, and that it was a 1913 model, 
which, as she alleges, were untrue and were fraudulently made 
by the appellant.
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As tin* facts arc fully statist in the reasons for judgment, it 
is unnecessary to restate them. The findings are that the repre
sentations were made as the respondent alleges and that they 
were untrue, and, as I understand the reasons for judgment, 
that they were fr . made by Ketchum, the managing
director of the appellant.

We are of opinion that these findings are supported by the 
evidence, and that the only one of them as to which there can be 
any question is as to the representations having been fraudu
lently made.

It may he that, in a secondary sense and according to the 
custom of the trade, the ear might he properly described as a 
new car, although even that is doubtful upon the evidence, but 
it. was not in the ordinary sense of the words a “new car,” and 
certainly not a ‘‘perfectly new car;” it may be that, made to a 
person who was aware of such a custom, a representation that 
the ear was a new car would not have been untrue; but the ques
tion here is. was the car a ‘‘perfectly new ear,” in the sense in 
which these words were used by the respondent and understood 
by Ketchum * And I think it is quite clear that it was not. The 
car had been previously sold to a man named Oalarneau, who 
had had it in his possession for three months, and had driven it. 
as lie says, about 250 to 200 miles, when it was badly damaged 
owing to its having been driven into a ditch. I say badly dam
aged lieeause the expense which was incurred in bringing it into 
the condition in which it was when it was sold to the respond
ent was about .$000. It is true that most of the damaged parts 
were replaced by new parts; but in some eases all that was done 
was to repair tile damaged parts, as was done in the ease of an 
axle which had been bent and was not replaced by a new one, 
but only straightened.

That Ketchum knew that the respondent was ignorant of any 
custom of the trade which would justify the car being called a 
new car is beyond question, and the evidence satisfies me, as I 
have no doubt it satisfied the Chancellor, that Ketchum knew 
that, when she required him to assure her that it was a “per
fectly” or an ‘‘absolutely” new car, she meant one that had not 
been previously sold and used, and that, when he answered her 
inquiry in the affirmative, lie to mislead her, knowing
or fearing that if the history of the car had been told to her she 
would not have bought it.

The respondent is, therefore, ( <1 to rescind—there being
no question as to her having ri d promptly after dis
covering the deception that had been practised upon her— 
unless, owing to the condition of the car due to its having been 
used from the time of its purchase in September until the 3rd 
of the following May, she is not in a position to make restitu
tion.

ONT.
S.C.
11113

Addison

Ottawa 
Ai i" AND 
Taxi Co.

Mfvrdlth,

95

C+:A

48

14



Dominion Law Kkports. ! 16 D.L.R. 1:*24

s.c.
1913

Auto \m> 
Taxi Co.

The cases cited by Mr. Henderson on this branch of the case 
have, in my opinion, no application now that both law and 
equity are administered in the Court and the rules of equity 
prevail. The reasons for the decisions in the cases cited are 
pointed out by Lord in Et r v. New Sombrero
Phosphate Co. ( 1878), 9 App. Cas. 1218, 1278-9, where he says : 
“It would he obviously unjust that a person who has been in 
possession of property under the contract which he seeks to 
r< i* should bo allowed to throw that back on the other 
party’s hands without act for any benefit he may have
derived from the use of the property, or if the property, though 
not destroyed, has been in the interval deteriorated, without 
making compensation for that deterioration. But as a Court 
of Law has no machinery at its command for taking an account 
of such rs, the defrauded party, if he sought his remedy 
at law, must in such cases keep the property and sue in an action 
for deceit, in which the jury, if properly directed, can do com
plete justice by giving as damages a full indemnity for all that 
the party has lost : s«*e Clarke v. Dickson, E. B. & K. 148. and the 
eases there cited. But a Court of Equity could not give damages, 
and, unless it can rescind the contract, can give no relief. And, 
on the other hand, it can take accounts of profits, and makr 
allowance for deterioration. And I think the practice has a I 
ways been for a Court of Equity to give this relief whenever, 
by the exercise of its powers, it can do what is practically just, 
though it cannot restore the parties precisely to the state that 
they were in before the contract.”

In Lagunas Nitrate Co. v. Lagunas Syndicate, f 1899] 2 Cli. 
992. 456-7, Rigby, L.J., referring to this statement of the law 
with approval, says (p. 457) : “The obligation of the vendors to 
take back the property in a deteriorated condition is not imposed 
by way of punishment for wrongdoing, whether fraudulent or 
not, but because on equitable principles it is thought mon* fair 
that they should In* compelled to accept compensation than that 
they should go off with the full profit of their wrongdoing. 
Properly speaking, it is not now in the discretion of the Court 
to say whether compensation ought to Ik* taken or not. If sub
stantially compensation can be made, rescission with compensa
tion is ex debito justitia.”

In Lindsay Petroleum Co. v. Hurd (1874), L.R. 5 P.C. 221. 
240, it was held that the fact that the pun-haser had gone into 
possession and had sunk an oil-well on the property purchased 
did not disentitle him to rescission, he offering to account for 
the profits derived from the well.

See also Earl Iteauehamp v. Winn (1879), L.R. 6 II.L. 229,
m.

Acting in accordance with the practice stated by Lord Black-
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burn, the Chancellor allowed as compensation for any deterior
ation in the ear and for the use of it by tin- respondent the 
amount of the interest on the purchase-money, to which she 
would have been entitled, and we cannot see that, under all 
the circumstances, the allowance is not a reasonable one.

The appeal fails and should be dismissed with costs.
Since the foregoing was written, my attention has been called 

to a recent case, Itolurtson v. Kennedy Motor Co. Limited, 
|1!>12| 2 Scots L.T.H. .‘Ibti, in which the facts were somewhat 
similar to those of tin- case at bar, though the action was for 
breach of a warranty.

A />/>< al (Iism issi d.

WESTON v. COUNTY OF MIDDLESEX
Ontario Nii/innii t'unrt. Mnrilitli, I her in hr r 12. Ill 1,1.

1. Hiuiiwaym (81V AS—DM)) Dkkkctn in I'i.ai im, uhavfi. on hoau
hi him. WIXTKS LlAUILITI Ol MINIVIPAI.ITI 

To unnee«-**iirily |»hu-«* gravel mi n highxvay in ri-|iairiiig tIn* Hunn- 
iluring tin- winter month* in violation of sit. 68S of tin- Ontario ( mi 
solhlated Mmiiei|»al Act IIMKI. IÎ.S.O. |ll||. ell. 111-2. so as to leave the 
iniihlle of the road impassable. without giving notice of the danger, 
or closing the road, or providing a safe 'ax for t rallie, renders a 
niiiniei|ialily liable for an injury sustained lev the upsetting of a 
sleigh as the result of the condition in which the road xvas left.

2. Hiuiiwaym (8IVC—;2I0i Dina rs in- Liaiiii.iiy of mimcii-ai.itv--
I.N.II HY TO TKAXFI.I.FR—1 ON IIillll TORY NKI.I.IM Ml.,

To drive a |iro|ierly loaded sleigh on a milch travelled highxvay. the 
middle of which Inul Ih-i-ii rendeml inipassalile by gravel plaeisl thereon 
«luring tin- xxinter months, is n«d contributory negligence, snllivient 
to prevent a recovery for an injury sustained hx the ii|i*etting of 
the sleigh win-re the municipality neither gave warning as to the 
cmiditimi of tin- mad. nor provided a safe way for trallie.

•I. Hiuiiwaym t 6 IN" c—2IOi Diff.tm in—I.iaiiii.ity of iivnicii-ai.ity
In.II RY TO TRAVKM.FR—< ON IKIIUTOKY \F«.I li.FNCK.

That a person who xvas injured by the upsetting of a sleigh as the 
result of placing gravel in the mobile of a highxvay «luring the win 
ter month* in vhdation of »cc. .V»s of tin- Ontario ('on*idi«lut<-«l Muni 
ripai Act .if IIHi.T. U S D. |!l||. eh. I»2. did not get ml ami walk 
until the unsafe place* were pa**e«l, «|«n-s not amount to contributory 
negligence, wln-re hi* emoluel. nmler the virviinistance*. xvas that of 
a reasonably prudent man.

4. Iln.iixvAYM (* IV ('—210p — Dkfkcth in I.iaiiii.ity of mini< ii-ai.ity—
I NMVRY TO TRAVKM.FR VoVI RIIIl TORY NKU OiKNCF .

That a person injureil by tin- upsetting of a sleigh by r«-ason of 
tin- gravelling of a highxvay «luring tin- winter months in violation 
«if sec. ûôh of tlii- Ontario ('«msolblated Municipal Act «if l!Ri:t. R.S.O. 
DM4. eh. IH2, continued on the Manic side of the r««a«l. after know 
le«lge of it* condition ami «liai not attempt to break a new trm-k in 
the wnnxv «m tin- opposite side, does md amount to contributory negli 
gcncc. where to have «lone *«• wotibl have la-i-n extremely «langerons.

Action for damage* for personal injuries sustained by the 
plaintiff, ns be alleged, by reason of nonrepair or obstruction
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of n liighwiiy. ' wbs travelling along the highway
in a loaded sleigh; the sleigh upset, and he was thrown out and 
severely injured.

Judgment was given for tin» plaintiff.
T. (}. Meredith, K.C., and It. O. Fisher, for the plaintiff.
J. C. Flliott, for the defendants, the Corporation of the 

County of Middlesex.

December 12. Meredith, C.J.C.P. :—Although this ease 
may, and, as I think, ought to, lie determined upon two simple 
and plain grounds, it would hardly be fair to the parties to pass 
over in silence the other grounds which were so elaborately »nd 
carefully developed and discussed, on each side, in the long 
trial of this action; and the less so as the subject of the rights, 
duties, and obligations of municipal corporations respecting 
highways is one of such wide spread interest and importance 
that no opportunity for making these things, in any r»*spect, 
plainer and better understood, should In* avoided; and also the 
less so as all of thcftc grounds have, more or less, a bearing upon 
the things to be considered in dealing with the case upon the two 
points which seem to me clearly to settle the rights of the parties 
in respect of the matters in issue between them.

In the public interests, the highways must be maintained for 
the public benefit; and so legislation has for many years put that 
duty upon the municipal corporations of the Province, and 
given them the power, limited as to amount, of raising by tax 
alien money, generally, to meet this ami all other their oblige 
tions.

Generally speaking, this obligation is imposed by statute in 
words such as these: “Every public road, street, bridge and 
highway shall be kept in repair by the corporation, and on tie 
fault of the corporation so to keep in repair, the corporation 
besides being subject to any punishment provided by law, ahall 
lie civilly responsible for all damages sustained by any person 
by reason of * , but tin* action must lie brought within
three months after the damages have been sustained:” see tl 
Consolidated Municipal Act, 1903, sec. 600, which was in for 
when the accident involved in this action lied; and tl
Municipal Act, 1913, sec. 460. which has since come into force

Having regard to the common law respecting highways an 
their repair, the conditions of this new country, and the obvim. 
purposes of this legislation, and that of tin* same character win. 
preceded it, there was no difficulty in giving to the word “i 
pair” the broad and clastic meaning, speaking roughly, of sutV 
cient from lime to time for the reasonable needs of the trafli 

jt regard to the means of the municipality to tin
such needs: so that , ill the earliest stages of the sett'
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ment of the country, a road which would he sufficient lor a team 
of oxen and a rough waggon, or, it might be, even a “stone- 
boat,” might comply with the statutory requirement, in these 
days, in some places, nothing less than a well-paved way will do; 
though the obligation in all cases is comprised in the one and 
same word “repair.” Let me repeat that I am speaking gener
ally; and let me add that in respect of the obligation of the 
defendants in regard to roads assumed by them, as this one was, 
under an Act for the Improvement of Public Highways, 7 Kdw. 
VII. eh. 16, in which the obligation is also expressly conferred, 
the words are (see. 12), “shall lie maintained and kept in repair 
by the corporation of the county in which such roads are situ
ate:” though it may very well be that the obligation is really not 
widened by the addition of the word “maintained.”

The road was a towi i road, but the county corporation 
for the purposes of, and under, the enactment I have just men
tioned, recently assumed the road ; and admittedly were at the 
time of the accident, and for some time before had been, alone, 
bound, under this statutory obligation, to maintain and repair 
it.

And so we start out under no controversy, nor any doubt, as 
to the defendants’ connection with, and statutory obligation re
specting, the road in question at the time of the accident: 
though even that indeed is all immaterial in one view, that I 
hold, of this case.

In the first place, it may be observed that the defendants* 
purpose in assuming the statutory obligations respecting the 
highway, and in doing the work upon it. m which they were 
engaged at the time of the aeeident, was a praiseworthy purpose. 
It will hardly be contended that “repair” of the roads of this 
Province has kept full pare with the needs of traffic, traffic 
which has not only increased in quantity but in some respects 
changed greatly in character. And so they ought not to be 
impeded in such good work, or even discouraged, by unreason
able obstruction or even unreasonable fault-finding or criticism, 
or by merely vexatious or frivolous litigation or claims; though 
of course good intentions, or even great general good actually 
accomplished, cannot be made a shield against the claim of any 
one wlio has sustained substantial injury through their wrong; 
they make no such contention, but meet the plaintiff's claim 
fairly and squarely in a denial of having been guilty of any 
negligence which was the cause of his injury ; and on the addi
tional ground that, if they had been guilty of negligence, with
out which lie would not have been hurt, he too was guilty of 
negligence, without which lie would not have been hurt, which 
negligences should be set off the one against the other.

After “assuming” the highway—as it is termed in the en-
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«etment—the defendants proceeded with the work needed in 
the fulfilment of the obligation to maintain and repair it; not 
by any means to make a perfect road of it, but to bring it into 
the category of a good country road ; not macadamised; merely 
graded and gravelled, with the gravel left after raking, to 
“traffic consolidation,” not consolidation by means of a steam 
roller, the incomparably better way, but of course considerably 
more costly.

The gravelling was to have been done in the sum
mer of 1912; but wet weather interfered ; it was not done in 
the autumn of that year, though that season is not said to have 
been exceedingly wet; but it was taken up and carried on in 
the winter following, which is said to have been a mild one ; 
and the gravelling, in the way 1 have mentioned, was going on 
when the accident happened. The gravel was dumped in the 
middle of the road and at once raked over to give it an even, 
rounding surface, and to remove the largest stones near the top 
so as to bring them under the next load of gravel that was 
dumped; but no rolling or other work was done to consolidate 
the gravel, or make it any better fit for traffic.

Whilst the work was going on, the road was left quite open 
for traffic: no warning notice or sign of any kind was put up
or given.

On the morning of the day of the accident, there was snow 
enough upon the ground to make sleighing, though sleighing of an 
indifferent kind ; some vehicles on the roads were on wheels, but 
most of them were on runners. The plaintiff* and his son, a 
young man. were in the plaintiff's sleigh on a pair of bob
sleighs; and they had a load of three calves, weighing probably 
about 2Ô0 pounds each, securely tied in two boxes within the 
rack with which the sleigh was provided. They proceeded 
along the highway in question, which was their proper road, and 
a much-travelled one. The track was well-broken before them, 
and ran along the * aide—their left-hand side—of the road, 
between the newly-laid gravel, which had no snow upon it. and 
the ditch ; a space of seven feet or a little more. There was 
no track on the right-hand side of the gravel ; plainly, upon the 
whole evidence, because the right-hand side was less safe and 
suitable for traffic than the other ; and there was no track on 
either side between the road and the fences.

ITnftil they came to the new-laid gravel they were able to get 
on comfortably, keeping in or towards the middle of the road, 
but. when compelled by that gravel to take to the single track 
on the side of the road, they encountered difficulty and danger, 
so much so that they thought it necessary, or advisable, to get 
out and walk, which they did, steadying the sleigh by holding it 
down to prevent an upset ; but they had again got into the sleigh
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and were driving on slowly and steadily, from the driver's sent, 
when the accident happened. The difficulty and the danger 
they met with was the slewing of the hobs on the snow and 
ice owing to the slant in the road towards the ditch.

The sleigh upset eventually, and the men, as well as every
thing else in the sleigh, were thrown out in or over the ditch, and 
the plaintiff, a man of about 60 years of age, sustained a bad 
break, near the shoulder of his right arm. and a painful blow 
on the right side of his body: and this action is brought to re
cover damages for the personal injuries thus sustained.

The work upon the road was placed by the defendants en
tirely in the hands of their county engineer, a man quite compet
ent to carry it out, and lie employed farmers living in the neigh
bourhood to do the work, none of whom were trained road- 
makers, though some of them had had some experience in work 
of the same character as that which was to be done.

The plan adopted by the county engineer, in regard to the 
width and of the surface of the road, was that reeom-

by the Department of Public Works of the Province in 
respect of work being done, as this was, under the provisions of 
an Act for the Improvement of Public Highways, which requires 
that tin- regulations of that Department, with respect to high
ways. he followed to < the corporation to tin* provincial
grant provided for in the Act.

This is a general outline of the case, and I shall now deal 
with the various points made on each side, in detail: those made 
on behalf of the plaintiff necessarily first.

His first contention is. that the defendants are liable to him 
in damages for the injuries and loss he sustained through the 
accident, because their plan of construction was an improper 
and a dangerous one; and because by reason of such mode of 
construction the accident was caused.

In support of that ground, testimony was given, in the plain
tiff's behalf, by a competent civil engineer, of many years’ ex
perience, that too much fall was given to the road from its 
centre to its sides, making it dangerous to traffic when not in the 
centre of the road; that it was quite unnecessarily twice its in
convenient and dangerous, in this respect, as it need he; that the 
fall from centre to outsides, at the ditches, is one inch in twelve 
inches, though one in twenty-four would be ample. The county 
engineer supported the greater fall mainly on the requirements 
of the Department of Public Works of the Province, without 
compliance with the regulations of which the provincial grant 
towards the cost of the work could not rightly he had.

The proper slope of a road, from centre to ditch, must neces
sarily be a r of compromise between the direct conflicting 
interests of the traveller and of the road. In the interests of
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man, animal, and vehicle a perfectly flat, level, and straight road 
is the road most desirable for ease and speed in travelling; for 
the road itself the shape most desirable is that which will 
quickest dry it and best keep it dry. And the proper point of 
compromise may, and indeed must, differ under different cir
cumstances—the width of the road, the material of which it 
is constructed, and other considerations.

Hut the defendants were not, at their peril, bound to choose 
only that which was in truth the best—a difficult thing where 
“doctors differ” so much as they do even in the testimony ad
duced in this case; they were bound to use that care which 
reasonable men in the management of their own affairs of the 
like kind would exercise, under all the circumstances of the case.

They appointed a competent man, their own engineer, to 
plan and carry out the work; and he did that which legislation 
made necessary to obtain the benefit of the Act under which the 
highway had been “assumed” by the defendants. In this 1 
am quite unable to find that the defendants were guilty of 
actionable negligence, whether or not it would have been better 
road-making if one, or less, in twenty-four, instead of one in 
twelve, had been the plan o: construction.

These views do not conflict with the law that a statute- 
imposed duty is not performed merely by employing competent 
other persons to perform it. The qm-stion is not: who was 
guilty of negligence? but is: was there any negligence in follow
ing the plan of the Department?

This ground of action fails to support the plaintiff’s claim
The plaintiff's second ground is: that there was actionable 

negligence on the part of the county engineer in inefficient over
sight of the work and in the employment of incompetent men to 
do it. The work was not let by contract, but was left altogether 
in the hands of the engineer, who purchased the materials and 
hired the men and teams, ami gem-rally controlled the whole 
work. If one had to find whether such a system is the best, there 
would Im- no difficulty in reaching the conclusion that it is not. 
ami, indeed, that it is far from it. And it may, indeed, be 
thought that awakened interest in the need of far better roads, 
and efforts to obtain them, are hardly likely to lie very success 
ful until a municipality such as the defendants,’ with such 
means as it has at its command, undertakes road-making with an 
experienced road-making gang, well equipped for the purpose- 
especially with the ln-st of road-rollers and stone-crushers: that 
until a better method is adopted its efforts may be dishearten 
mg, and the results far from really “good roads.”

Hut the method which they adopted in this case is one that 
is, and long has been—perhaps quite too long—in vogue in this 
Province; and there are other considerations than merely what
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is really the best method, especially the consideration of cost ; 
so that, upon the whole evidence and under all the circumstances 
of the case, I am unable to say that the method adopted was in 
itself a negligent one. And, again, the direct point is: was the 
road in repair?

The county engineer was only infrequently on the ground ; 
with his multifarious other duties it was perhaps impossible for 
him to be there frequently, but it does not appear that if he had 
been there more frequently the state of affairs existing at the 
time of the accident would have been much different ; he, as 
the defendants’ authorised agent, assumes responsibility for the 
then existing state of affairs; and so perhaps nothing depends 
on this point : it is involved in the question whether there was 
actionable negligence in the condition of tin* road when the acci
dent happened. So, too, in regard to the men employed: they 
were not experienced road-makers, they were farmers living in 
the neighbourhood, some of them having had some experience in 
the kind of work that was being done on this road : very few 
farmers, if any, have not had some experience in dumping 
gravel in the middle of the road, and it requires no great experi
ence to rake the surface of the dump over evenly, drawing the 
larger stones to the place where the next load is to be dumped. 
But this can hardly be called real road-making; and is open to 
many objections, one of which is, obviously, the conflicting in
terests of road and farm which may arise from time to time, in 
which the farmer is not likely to favour the public road against 
his private interests ; good roads will hardly be accomplished if 
they arc to he worked at only when it is convenient for the 
farmer to work upon them, but, again, this is but one of the 
very many things to be said in favour of a competent, well- 
equipped gang of road-makers—for several counties if a single 
county of such extent and wealth as Middlesex cannot afford the 
necessity, or is timorous over it.

This ground, for these reasons, is not given effect to as an 
efficient cause of action.

The third ground is: that it was not only negligence, but in 
the teeth of a statutory prohibition, to put gravel upon the 
highway in winter, as was done in this case, done designedly as 
to a very considerable portion of the road, and done after the 
county engineer had been warned—pointedly warned by rate 
payers—as to the impropriety and the danger of so doing.

The Municipal Act, 1913, provides that “stone, gravel or 
other material shall not be put on any highway for the purpose 
of rebuilding or repairing it during the winter months so as to 
interfere with the use of sleighs, unless another convenient high
way is provided while the rebuilding or repairing is being 
done:” sec. 495.
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cipal Acts, which “revision” was passed by the Legislature, as 
an Act, after the in question happened. 1 have not
taken time to inquire whether that is so or not, because it does 
not seem to me to be a question which need be considered in the 
proper determination of this case.

The defendants’ position upon the question of a statutory 
prohibition is this: there was no prohibition against rebuilding 
until after the accident; and rebuilding is not repair, ils the later 
enactment shews; and what was done was not repair.

But 1 am clearly of opinion that the work being done upon 
the highway in question, and which was the cause of all the 
trouble, was “repairs,” within the meaning of that word con
tained in the .>.">Sth section of the Act of 1903; and, if so, the de
fendants purposely «lid, notwithstanding fair warning, that 
which the statute-law declared that they should not do; for, 
otherwise than as to the meaning of the word “repair,” the work 
done was plainly, if not admittedly, of the character so pro
hibited. It was done in the winter months so as to interfere 
with sleighing so much that the plaintiff’s sleigh was upset to 
his serious bodily injury, and other sleighs were upset, and all 
sleighing interfered with, in being forced to a narrow way along 
the side of the road close to a ditch, where, owing to the pitch 
of the road towards the ditch and the snow and ice, there was 
difficulty and danger in driving.

Before the defendants “assumed” tin* road, it had been 
graded and gravelled, but had been allowed to get out of repair; 
tin- statute-imposed duty of the township, in which it is situated, 
to repair it. had been neglected: in the course of “repair” it had 
come up from a blazed line to the stage of a gravel led-to-some- 
extent-road; hut tin* needs of traffic had long called for more 
“repair,” and such needs were entitled to that which they called 
for. The county “assumed” it for the purpose, with the aid of 
the provincial grant, of bringing it reasonably up to such needs; 
to perform the duty of keeping it in repair as tin* statute re
quired, such “repair” "" g, as I have said, the growth from 
a blazed line to a paved street, according to the needs of traffic, 
having regard to the means available for the purpose.

The work, which the defendants thus planned to do. was 
merely a re-grading and a re-gravelling of the road, to be don* 
by somewhat primitive methods, though perhaps yet often un-
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«voidable methods, because roads are more plentiful than are 
the means of keeping them in repair by better methods. The 
gravel was merely to be dumped and raked, and left, in the 
middle of the road, to be made compact only by the traffic over 
it, a method vigorously and frequently condemned by the De
partment of Public Works in the pamphlet put in by tin* defend
ants at tbe trial as authority for the methods they adopted : and 
a method which, however time-honoured, or dishonoured, it may 
be, all will agree should give way to the road-roller as soon as 
that change is reasonably possible. The defendants’ whole duty 
under the Municipal Act, as I have pointed out. is comprised in 
the elastic word “repair,” which, as I have said, makes “re
building” or reconstruction, or whatever other name may be 
applied to it, imperative when need for such work arises. The 
Act under which the road was “assumed” by the defendants 
adds—as I have said the word “maintained”—“shall be 
maintained and kept in repair;” and so brings the defendants 
under the obligation to maintain ; and assuredly the work being 
done was one of maintenance, as well as repair—repair being 
really the more comprehensive word: sec. 12. 7 Edw. VII. eh. 16. 
This section also refers to construction as well as repair; another 
word which was perhaps not necessary, but which was evidently 
intended to apply to a road not yet made ; and so cannot apply 
to the road in question, which had long been constructed up to 
the state of a gravel road, which needed, and was getting, only 
repair for its improvement, its statute-required improvement, 
which the township ought to have done, but did not, and which 
the defendants assumed.

The contention, strongly pressed by Mr. Elliott, that “re
pair” in the section of the Act of 1903 under discussion, was 
meant to apply only to loads dumped here or there in small 
quantities; that it was not intended to apply to any extended 
gravelling, seems to me, notwithstanding his much experience 
in municipal matters, to be rather the opposite of that which the 
Legislature said and meant. Their purpose was to save the 
travelling public from the dangers which, in winter, gravel laid 
in the road would occasion ; the danger of being driven from 
the centre to the sides of the road, in sleighs. The difficulty of 
finding a suitable track and remaining in it when driving on 
steel or iron shod runners, made for the purpose of slipping and 
sliding, is very plainly much greater than driving in a “buggy” 
upon unfrozen responsive ground, where almost any farmer, 
at all events any farmer's son, van drive over mounds and into 
and out of ditches in such a manner as to make the inex
perienced imagine that a “buggy,” top-heavy and easily upset 
as it may seem, is in reality a thing that cannot Ik* upset. 1 
cannot find or imagine any reason why an extensive putting on
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Middlesex. known. It could hardly he a breach of the provisions of either

Mi-red Ith, Act to repair such breaks, almost, if not invariably, of no great 
extent, and to cover, or make, the reparation with gravel. It is 
impossible for me to find or imagine any good reason why 
such gravelling as that in question is not within the mischief 
intended to be prevented by this legislation : why the like evil in 
the little extent should be prohibited, and not in the great.

Much r< e was placed by the defendants on the introduc
tion of the word “rebuilding” in the enactment of last year; 
hut it is quite obvious that that, or any other introduction in 
the later enactment, could not take away from the force or effect 
of the earlier one, and, as 1 have pointed out, there seems to me to 
be no manner of doubt that the earlier enactment coverts 1 such 
work as that in question ; that the word “repair,” used in the 
section of the Act imposing the duty to repair, had quite too 
long been held to apply to such work, and much more advanced 
work, to leave any room for doubt: and no good reason can lie 
suggested why the same word “repair,” used in each section of 
the same Act—606 and 558 of the Act of 1903—should not have 
the same meaning attributed to it in the one as in the other It is 
not necessary for me to consider why the word “rebuilding” was 
added to the earlier legislation ; but we all know that verbal 
changes were very extensively made by the Commission in their 
revision of very many enactments ; whether this was an appro
priate or " riate one need not be discussed ; but 1 may say
that, as the word “build” is not ordinarily applied to road-mak
ing, it occurred to me that it might have been meant to apply to 
bridges, though the word “highway” would have included them, 
and ordinarily stone or gravel, or other like material, is not part 
of a bridge. A very learned Judge, when a Law Lord, sitting 
in the House of Lords, very emphatically repudiated the use of 
the word “build” even as to a railway, saying (Yount/ v. Cor
poration of Leamington (188J), 8 App. Cas. 517, at p. 528) : “1 
desire to add that I did not use the word ‘build* in speaking of 
the making of a railway. I should as soon think of saying ‘build
ing* a footpath.” And 1 have not yet discovered any other use of 
it in the statutes of this Province respecting the making of re
pairs of highways. In all the circumstances of the case, I can
not think this point one of any great importance. I have to 
deal with what the law was. not with that which the Legislature 
might have thought it was, if there really were any thought on 
the subject.
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llrw fur tin* Courts go in favour of a suffering plaintiff in 
cases of disregard of a statutory mandate, and of personal in
jury, is shewn in the recent case of Jours v. Canadian Vacifu 
//.IV. Co. (1912), 3 O.W.N. 1404, according to the judgment of 
the Privy Council (1913). 13 D.L.U. 900, 29 Times L.U. 773. 
There the company's wrong was disregard of an order that no 
one should he employed in certain work, who had not undergone 
a certain eye and ear test : a man was so employed hy them an I 
an accident happened; the company was held liable irrespeetive 
of whether any eye or ear defect had anything to do with the 
accident, and indeed without any finding of the jury that the 
man himself was the cause of the accident in any way.

In this case, as I have said, disregard of the statutory pro
hibition was directly the cause of the plaintiff’s injury: if tin- 
gravel had not been placed in the middle of the road, lie could 
have driven there quite safely and comfortably; the new laid, 
unrolled, and bare gravel drove him. and all others travelling in 
sleighs, to the side of the road, slippery and inclining so as to 
make it dangerous to traffic; not only to loaded sleighs, hut to 
light “cutters.”

Ami, quite apart from any statute upon the subject, no one 
could hut find that it is an act of negligence to place gravel in 
the centre of a road in winter, in this country, if that reason
ably can be avoided. In ordinary circumstances, it quite un
necessarily adds much to the dangers of traffic; and, a minor 
evil, is not as good for the road itself, and so is seldom, if ever, 
done except in eases of emergency. As the defendants’ warden, 
in his fair and altogether satisfactory testimony at the trial, 
put it it is unwise if avoidable. The gravel ought to have been 
placed upon the road in the previous summer; hut that was a 
wet season, and, having regard to present Middlesex methods of 
road-repair, that may have excused the failure through tlm* 
season; hut it was not applicable to the autumn. It is not said 
that the autumn was unusually wet. Hut the autumn is not 
the moat convenient time for the farmer, it is the time when 
farm-needs conflict with road-needs, and naturally the road gets 
the worst of it, where farmers, and not regular road-makers, are 
employed. It probably meant not only considerable additional 
expense to the defendants, but also great difficulty, if not the 
practical impossibility, of getting the farmer to forgo his fall 
ploughing, or other work, on his own farm, to draw gravel to a 
public road for the public benefit, even at more than “going 
wages.” But, if able to find excuse for all that, I cannot but 
find, on the whole evidence, that the gravel-laying should have 
Im-cii delayed until the next following gravel-laying season. 
Little, if any, time would have been lost, and no danger, such as 
that from which the plaintiff suffered, would have been incurred.
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Again referring to the pamphlet so much relied upon by the de
fendants and their engineer, 1 find much support for this view 
in places heavily underlined, apparently by the county engineer, 
but which evidently were not enough to turn him. or his em
ployers, from the cheaper, and much more convenient and pro
fitable. for the farmers < method of dumping in winter;
instead of laying and rolling in summer. Let me read a very 
few of these underlined warnings: “Rolling is essential to the 
construction of a good stone road. It is impossible to build a 
stone road cheaply and durably without a roller, and the same 
is true with regard to the best class of gravel roads. Roads 
built of loose stone take from one to three years of traffic to con
solidate. During that time such roads are a serious obstruction 
to traffic. The consolidation of loosely spread stone or gravel by 
traffic Is a slow process, causing much inconvenience to travel, 
during which the earth or subsoil becomes mixed with the 
stone.” Assuredly little would have been gained in the way of 
packing frozen, loose, dumped gravel during the winter—a one 
to three years’ process, according to the Department of Public 
Works—and any advantage that might be gained in the spring 
would be more than off set by tin- s in the winter,
when dangers are greatest. The difference between a council 
smiling at a lower cost than was expected, and a council frown 
ing at a greater, ought not to weigh too much in the way roads 
•ire repaired.

On this ground I cannot but think the defendants liable in 
damages to the plaintiff, unless the plaintiff lost such right by 
contributory negligence; that is, his own negligence.

The fourth ground of the plaintiff’s claim is, that the defend
ants were, through their servants, the county engineer and those 
In* t in the work, guilty of misfeasance in needlessly
obstructing the highway.

1 can but find that the way was put in a needlessly dangerous 
condition by the defendants, and that that condition was the 
proximate cause of the plaintiff’s injury.

The defendants were quite within their right, they were hut 
their duty, in repairing the road; but neither right nor 

duty justifies putting needless obtacles in the way of the travel
ling public, for whose benefit tin- highways are maintained, ami 
who have the highest rights respecting them. No hardship is 
imposed upon municipalities in this respect; they are not com
pelled to make brick without being provided with straw. If 
their work cannot lie carried on without danger to traffic, they 
can close the highway against traffic for a time reasonably suffi
cient to perform their duty to keep the road in repair. If that 
be not done, it is their duty to make as reasonably safe a way 
for tin- traffic as the circumstances will permit, and to give
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reasonable notice, when it is not apparent, of the comlition of tin- 
road. Their duty in these respecte was very much, if not alto
gether, neglected. No notice was given, tin- road was not stopped 
up, no attempt was made to provide a safe way, lint tin- pub 
lie were left to pick out a road as best they could, in winter, 
with fresh snow falling from time to time, the centre of tin- 
road being effectually blocked against sleighs by the freshly laid 
gravel, uncovered with snow. Those driving over the road did 
the best they could: with loaded waggons they could do nothing 
hut drive along the new gravel in the middle of the road; per
haps safe enough but not pleasant or good for man, horse, or 
waggon, a thing to lie avoided, but it could not. For sleighs 
the bare gravel was praetieally impassable, and they were 
obliged to seek a way where there was some snow. The defend
ants Inn! failed to lay or mark out any way for them, as they 
easily might have done at the sides of the road between ditch 
and fence: in this difficult position, in which, owing to the 
absence of any warning notice, far enough back upon the road 
to give them a choice of another way, they found themselves, 
in the exercise of their rights over the highways, without any 
fault on their part, they did that which seemed to lie tin- best 
thing to be done under the circumstances, broke a track in the 
new-fallen snow along the road, between the gravel and the 
ditch, on tin- left-hand side, and held to that track until after 
this accident happened. The road between the gravel and the 
ditch was narrow a little over seven feet in width—and sloping 
towards the ditch with a fall of one foot in twelve wherever tin- 
grading had been done in accordance with the county engineer’s 
plans and his orders. In such a track, with bail sleighing, it 
hardly needed any evidence that there was a good deal of slew
ing. The county engineer, in his testimony, given in a very fair 
manner, though evidently feeling that he must be right and 
his opponents wrong, frankly admitted that, under the circum
stances, if there were a fall of one in twelve in the road taken 
by the traffic, it was dangerous to the plaintiff; but contending 
that at the very spot where the accident happened his plan had 
not been followed; that, owing to the hardness of the road, a 
slope of only about one in twenty-four had been obtained; and 
so it must have been through some fault of the plaintiff himself 
that the accident happened.

Although there is contradictory testimony on the subject, the 
evidence seems to me to lie overwhelming that this narrow track 
sloped so much towards the ditch, and owing to tin- snow and 
frost was so slippery, that it was impossible to prevent slewing 
so much and so great as to put sleighs, “cutters” as well as 
loaded sleighs, in much danger of being upset. Several were, 
and more would have been if those occupying them had not
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adopted various means of preventing it, such as getting out and 
walking, getting out and standing on the higher runner, and 
putting the weight on the higher side.

Nor eau I have any doubt that the plaintiff's upset was 
caused by the sloping form of the road; that his sleigh slewed as 
much as he and his son testified to. and eventually went over 
through that slewing, which was unpreventible with the road in 
the condition in which it then was, owing to the gravel being 
placed in the middle of the road when it was, and remaining 
placed as it was. The road was not reasonably tit for traffic; 
nothing was done to make it so; and no notice was given of its 
condition. With the slope designed and intended to be executed, 
and which the Department of Public Works required, the road, 
thus blocked in the centre with gravel against sleighs, and thinly 
covered with snow, could not but be dangerous, especially for 
top-heavy loads, and yet no warning notice was posted and no 
attempt made to keep open enough of the road to make it pass
able in safety or to break a track elsewhere where the traffic on 
runners might safely go.

It would be much against the weight of evidence to find that 
the plaintiff's sleigh did not upset where the slope was as de
signed, that the accident happened a few feet away, where for a 
short distance the man in charge of the “grader” failed to get 
the right slope. The sleigh was assuredly more likely to go 
over where the greater danger was: it is less probable that it 
would have survived all the slewing and danger, only to fall 
when it reached the one short safe spot existing only through 
the “accident” of the man employed to do the grading failing 
there to obey his instructions and to keep to the scheme of con
struction without which there would not be any right to the pro
vincial grant.

In addition to the positive testimony of the two occupants of 
the sleigh, others, who “righted it” immediately after the acci
dent, testified to its unsteadiness, its inclination to tip over, even 
then, by reason of the slope in the road.

On this ground, also, I am clearly of opinion, and find, that 
the defendants were guilty of negligence which was the proxi
mate cause of the plaintiff’s injury.

Is, then, the plaintiff deprived of any right of action by 
reason of any negligence on his part?

It is contended for the defendants that he is, on more than 
one ground:—

First, that he should not have gone upon this road at all with 
the load he had. But can the defendants fairly contend for that, 
in the face of the fact that they gave no warning of any kind 
against any kind of traffic over that road. In the absence of 
any such warning, why should not any one assume, even with
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the fullest knowledge that the road was being repaired, that a 
safe way through was provided. It is impossible for me to find 
that the plaintiff did not exercise ordinary care in travelling 
upon this road, which was a much travelled one and the proper 
road for him to take in the business in which lie was engaged ; 
it was an open highway without any kind of warning posted, 
or otherwise, against its use.

Second, that the plaintiff's three calves which he had in 
the sleigh ought not to have been conveyed in that way, but 
should have been driven on foot over this road. That, however, 
is quite contrary to common knowledge and to the evidence. 
The mode of conveyance adopted wa6 the better way for man 
and beast; indeed, on such a road, in such weather, with such 
animals, the task of driving them would have been at least very 
much more difficult than it is merely to speak about, unfair to 
and not in the interest of man or beast.

Third, that the way in which the calves were placed in the 
sleigh was negligent; but the evidence is all the other way: they 
were in two boxes, one in one and the other two in the other; and 
all securely tied by the head. There is nothing in this point.

Fourth, that, having found the road so dangerous that the 
plaintiff and his son both got out and walked; they should have 
so continued until they were past the place where the accident 
happened. They testified that they thought they were over the 
worst of it and might safely get into the sleigh again ; and it seems 
to me that it cannot reasonably be found that in doing that they 
did any more in their own ease than reasonable men ordinarily 
would do. It is to be borne in mind that a municipality’s duty 
to keep a highway in repair is not well performed in keeping 
it in such bad repair that the traveller is obliged to take such 
unusual precautions for his own safety as to save the negligent 
corporation from such actions as these by taking altogether upon 
himself the whole duty of avoiding injury at the dictation of 
that which is said to lie a first law of nature—self-preservation. 
It would at least be hard upon those who are entitled to a road 
in repair if they could be told that it is a b answer to
their complaint, based upon the neglect of the duty to repair, 
that they did not longer continue to walk in the slush and snow'; 
that their failure to abandon their right to be driven in the 
sleigh, and to continue walking in such a road on such footing, 
completely absolved those who neglected their statute-imposed 
duty to repair from all the statute-imposed consequences of 
such neglect.

And fifth, that the plaintiff should not have followed the 
beaten track, but should have crossed to the north side of the 
road and have broken a new track there between the ditch and 
the fence. For more than one sufficient reason that contention,
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however, lias no weight in my mind; indeed, if the defendants 
had taken that course, and had “come to grief,” the charge of 
contributory negligence would, as it seems to me, have had more 
force. It might well he said that one who, finding himself in a 
had piece of road, hut seeing the track over which others must 
have passed safely, rejects it and takes his chances in breaking 
a new one, if not reckless, certainly takes some risk upon himself. 
Hut in any ease the defendants had no right to put travellers 
upon a much travelled road to any such lottery as following a 
had track, which others had gone over safely, or else breaking 
out of it into a new one, which might he worse. If there were a 
safe way between ditch and fence—off the travelled part of the 
road—on the north side, they should have made a way to it and 
have pointed it out plainly; instead of that, there was nothing 
whatever to point to any other way than that which the plain- 
till' took. In order to go in the way it is now said he should have 
gone, it would have been necessary, first, to cross the hare gravel 
heap of considerable height, then the ditch on the right-hand 
side of the road, and then to have proceeded along a part of the 
highway not intended for traffic; if he had done all or any of 
these things, and suffered, can it be doubted that the defendants 
themselves would have been strongest in condemnation of him for 
“flying to the devil he did not know instead of sticking to the 
devil lie did know.” Indeed, this contention seems to me to 
hami rather than help the defendants; it accentuates their want 
of care in ohslructing the highway in winter, without either 
stopping traffic over it or else providing a safe way through, 
a thing which might easily have been done at very little cost; 
hut nothing was done, notwithstanding ample warning from 
disinterested ratepayers. I mean disinterested in this litigation 
further than their remote interest, adverse to the plaintiff, in 
common with other ratepayers who provide all the means from 
which claims such as this, if successful, must be paid. In the 
pamphlet before referred to, travellers arc likened to sheep in 
the way they follow one another. Hut the simile is inapt in 
any such case as this. The traveller exercises his judgment 
soundly : in a dilemma he concludes that it is better to follow the 
track over which he sees that many must have passed in safety, 
than break a new one, which may be a worse one, for aught he 
knows, as well as being one which the judgments of all those 
who have gone before him have rejected.

It follows from what I have said that I cannot find that the 
accident was caused by anything other than the condition of 
the road.

The suggestion that movement of the calves caused it is but 
a suggestion; there is no testimony in support of it : all the testi
mony on the subject is positive that such was not in any way
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the calls»1 of the accident ; and it is not like a cas»* in which there 
is no other very probable way of accounting for it.

There is, inde<*d, very much direct testimony, and evidence, 
<>f the dangerous character of the road ami the difficulty of even 
light sleighs k»*»*ping their “equilibrium” on it; of much slew
ing, and of a ri»lgi* of snow cause» 1 by the slewing; and, of course, 
th»* natural and also inevitable result of such slewing in such 
weather; all of which is in the nature of ‘ the proof of tin* 
pudding,” and affords a much more probable caus»* of the acci
dent than any imagined movement of the tied calves can.

It must also be borne in mind that we ar<* dealing with a track 
only about seven f»*et wide and sloping one in twelve to a ditch : 
a twenty-four foot road with a like slope each way is obviously 
an entirely different thing; upon it there is the possibility of 
k«*eping on an even keel except in the short distances required 
to turn out for other vehicles travelling in the same manner in 
the opposite direction ; and we are dealing with such a narrow 
strip when slippery with snow and ice, and with the slewing of 
other sleighs. For even a human being, with all its intelligence 
and agility, a slippery walk of any kind, with a slope of one in 
twelve, is not very comfortable or free from «langer of falls; 
and in this ease we have to consider not such a being but an 
inanimate “pair of bol s” made ami sho»l especially for slipping 
and sliding as much a?, possible.

In order that it may not appear to have been overlook»1»!, 1 
slioubl perhaps refer to the testimony of the witness Staunton, 
who t»‘8titie»l that the plaintiff’s son, on the evening after the 
accident, told him that one of tin- horses had bit at the other, and 
just then the accident happened ; the son had, of course, in his 
testimony, denied ever having made such a statement, saying 
also that he never had any conversation with the witness on the 
subject, or been where the witness said it took place, at the time 
when it was said to have taken place. If it were true that tin- 
accident had happened just when such a thing took place, the 
fact would strengthen the defendants’ case that it was not the 
condition of the roatl that cause» 1 the accid»‘iit, how much or 
how little need not be considered. Hut it must be born»1 in 
mind that this evidence could be given, and was given, 
only for the purpose of discrediting the testimony of the 
plaintiff’s son, who also was merely a witness in the case. 
It would be different if the plaintiff had made any such 
statement ; it would b»1 an admission making against his claim, 
provabl»1 against him whether he was called as a witness 
an»l contradicted it or not. Evidence such as this, for what
ever purpos»1 it may be given, is ordinarily not of the great<‘st 
weight ; it is ordinarily hampered with these difficulties: Is the 
witness who testifies to contradict the other witness to be be-

OHT.
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lieved in the face of the denial of such witness ? Is the memory 
of the witness, only as to words said in a moment or so by an
other, to In* implicitly relied upon ? Did he quite hear and 
understand what the other said'/ Did the other quite say what 
he meant, nothing more or less 1 And was he telling the truth 
in that which was said ? Staunton gave his evidence in a man
ner that impressed me as quite sincere, and it was not in any 
way shewn that he had any interest in the matter, except the 
somewhat remote one of being a taxpayer on property in the 
county ; but he frankly admitted that he had been ill. in a 
hospital, for a short time, for some ailment affecting his mind 
and memory ; and the testimony of the plaintiff’s son was also 
such as impressed me favourably ; he seemed to be a very in
telligent young man, and one, at his time of life and having so 
much interest in the matter, unusually fair and candid. Then, 
too. although he told the story of the accident to those who came 
up immediately after it, and doubtless to many others, yet no 
one else was called to contradict him in such a manner in any 
way ; and there really was nothing else in all the evidence, or
in the ........... s, pointing to anything of the sort having
happened, or, if it happened, having caused the accident ; and, 
as the witness Staunton fairly put it, it was not a matter of 
very much importance; it is a very common thing for one 
horse of a team to make a nip at the other; and nearly always a 
very harmless thing. On any such evidence as this it is impos
sible to overturn the great weight of evidence, including the 
probabilities, that the condition of the road was the real cause 
of the accident.

The plaintiff, then, being entitled to recover, what should 
he have? He should have reasonable compensation und- r all 
the circumstances of the case; and the evidence adduced at 
the trial makes the task of ascertaining the amount of such 
compensation, usually difficult in such cases, easier than 
usual. Evidence has been given from which, with no diffi
culty, his actual loss in money can be computed ; and the 
physicians and surgeons examined as witnesses on each side 
were quite agreed as to the nature and extent of the bodily 
injuries sustained by the plaintiff, as to his present condition, 
and as to what the future has in store for him in respect of his 
injuries.

His outlay in money in the way of medical and surgical 
treatment and incidentals directly and indirectly connected with 
it, I find to be $75

His loss through being unable to attend to his own farm work 
and business I find to be $225. It is to be remembered that his 
disability came unexpectedly and suddenly, when it might have 
been very difficult to have found any one who could and would

1151
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have worked as well as he himself would have done if he had not 
been injured.

For his pain and suffering $.'100 seems to me to he a very 
reasonable amount, less perhaps rather than more than lie 
should be awarded in this respeet ; however, I find, and award, 
that sum to be, and as, reasonable compensation, under all 
the circumstances of the case, in this respect.

In regard to future physical disability by reason of the acci
dent, and to possible future pain and suffering, things not 
unknown after the fracture of a right arm—a break which all 
the physician and surgeon witnesses described as a bad one, and 
which has shortened the arm an inch or more, preventing upward 
and backward motions very perceptibly, and which also, accord
ing to one of such witnesses at least, causes impairment by 
reason of shorter leverage—an award of $400 I consider also a 
very reasonable award, not erring in being too much. In that I 
make no allowance for the injury to the man’s body from which 
he suffered, but from which 1 find that he has now recovered, 
and I also take into consideration his age—61—and the falling 
off in ability to work which naturally comes with increasing 
years after his present age, as well as the other possible, as well 
as certain, chances and changes of human life.

There will be judgment for the plaintiff; and $1,000 dam
ages, with costs of action.

Jndt/mcnt for plaintiff.

HUPP v CANADIAN PACIFIC R. CO.

Itritinh Cidumhia Court of \ppcal, Uacilonald. fI.. /rrinf], Martin, 
tiallilicr, amt Mrl’hillipn. .1.1. t. January 0. 1014.

1. Railways (6 11 D6—70)—Liability of iiaiiavayn fok ha malls—Kill 
i\« horse ox track—Animal “at i.a roe."

Where a honte which had lieen turned out to pasture on unfenecd 
range lands adjoining a railway took flight on l*eing driven into 
camp by the owner's employee and escaped from his control and was 
killed by a train, the owner has no right of action against the railway 
company under sec. *2114. Hiih-see. 4. of the Rail wax Act. K.8.V. Man», 
cli. 37 (as amended 11 and 1» Kdw. VII. (Can. I eh. 50. aec. HI, for. 
if he Inul the landowner's permission to pasture on the lands, the 
horse while thereon was not “at large.” and. if lie had not such per 
mission, the horse was put “at large” by the plaintiff's wilful act in 
pasturing the horse there within the exception of the enactment.

[McLeod v. Canadian Xorthcrn It. Co., is O.L.R. dill; Parks v. 
Canadian Xorthcrn It. Co., 14 Can. Itv. Cas. *247. 21 Man. L.lt. DM. 
discussed; s«*e also as to animals at large. Itoycm v. Grand Trunk 
It. Co.. 2 D.L.R. 1183.|

Appeal by defendant from tin* judgment of Grant, County 
Judge, in favour of the plaintiff against u railway company 
brought under sub-sec. 4 of sec. 2114 of the Act alleging the 
killing of a horse “at large.”
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B> c- The appeal was allowed, Irving, and Martin, JJ.A., dis-
C. A. Heating.
1014 •/. E. McMullen, for appellant, defendant.

Hvpv f. W. Craiy, for respondent, plaintiff.

C.P.R. Co. Macdonald, C.J.A. :—The plaintiff turned out his horses to 
Macdonald. Pasture on lands abutting the defendant’s railway in the neigh-

c.i.a. bourhood of Drynock, in this province. These lands were in
the Dominion railway belt, and there is some evidence that 
they belonged to one McAllister, and that plaintiff had Mc
Allister’s permission to so pasture his horses. The evidence as 
to McAllister’s ownership and plaintiff’s permission to use the 
land is vague and unsatisfactory, but in the result it does not. 
in my opinion, make any difference who owned the land, or 
whether the plaintiff had the owner’s permission or not. It 
appears that the plaintiff was in the habit of turning bis horses 
out at night, and while the men in charge of them were driv
ing them to camp in the morning, one escaped from their con
trol, got on the railway track, and was killed by one of the 
defendant’s trains.

It was conceded by his counsel that if the plaintiff can suc
ceed at all. he must do so by virtue of sec. 204 of the Railway 
Act, [R.S.C. 100(5, ch. 37, amended by Statutes 1010, ch. "»o. 
sec. 81. The case depends on the interpretation to he put upon 
the term “at large” as used in that section. Animals may be 
“at large” on a highway in the contemplation of Parliament 
though in charge of some competent person : sec. 204, sub-sec. 1. 
Then they may be “at large” whether they be on the highway 
or not : sub-sec. 4.

If, therefore, the fact of animals being in charge of a com
petent person renders them none the less at large on the high
way, they would be also at large elsewhere than on the owner’s 
own lands, notwithstanding that they were being herded or 
driven in by plaintiff. By said sub-sec. 4, the railway company 
is rendered liable for injury to the animal only if it got at larg * 
otherwise than by the negligence or wilful act or omission of 
the owner, or his agent, or of the custodian of the animal or 
his agent.

If the horse was at large before he escaped from the man 
in charge, and got upon the railway track, he was no more “at 
large” afterwards, and being at large, ».<?., at pasture, or being 
driven in by the wilful act of the owner, this section does not 
assist the plaintiff upon the assumption that the lands from 
which the horse got on to the track were not lands of the 
plaintiff’s or lands which he had a right to use as his own.

Assuming, on the other hand, that the plaintiff had the
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license of McAllister to pasture his horses there, and was in 
this sense to he regarded a.s the owner or occupier of these 
lands, the horses were turned out then upon the owner’s own 
lands, and could not, according to the authority of McLeod v. 
Can. Northern It. Co., 18 O.L.K. 616, and other authorities, he 
considered, to he at large at all. In this case again the sec
tion does not assist the

The only difference between this case and Parks v. C.N.IL, 21 
Man. L.R. 103, 14 ('an. Ky. (’as. 247, is that there the horse 
escaped from the plaintiff's own premises, without negligence 
or wilful act or omission of the plaintiff, and reached the rail
way track over the lands of strangers. To find in favour of 
the plaintiff I should have to go a step further than that case 
has gone, and further than any other eases to which we have 
been referred have gone, and say that horses must he deemed to 
he “at large” on their owner’s lands when they break away 
from the person or persons in charge of them. There is no 
warrant for that, and hence 1 cannot see how the judgment in 
favour of the plaintiff can he sustained.

The appeal should he

B.C.
C. A. 
11*14

Him»

G.P.It. Co. 
------- i

Macdonald,

Irving, J.A. (dissenting) :—I would dismiss this appeal.
The learned County Court Judge has come to the conclusion 

that the company has not shewn that the animal when he 
escaped got at large through the negligence or wilful act. or 
omission of the plaintiff or his men. In this finding, with which 
1 do not think we can interfere, I think the plaintiff is entitled 
to hold his judgment.

The animal, after it had been rounded up with the other 
animals, while being driven to the “ *, csi In my op
inion, it was then “at large” (that is. free from control, un- 

whether the land upon which the stable was he re
garded as the plaintiff’s land (under license from McAllister) 
or not. From that un fenced piece of land he wandered by 
way of an old trail (possibly a portion of the old Cariboo wagon 
road) up towards the G.P.R. track, where he was killed.

I think an animal can be said to be “at large” even on 
his owner’s own property, certainly where that property is un
fenced. The expression would be , I think, to a
horse in a corral, or a paddock, hut would be quite proper in 
describing animals turned out on a range.

Martin, J.A. (dissenting) :—Vnless the horse in question 
was “at large” it is conceded that the judgment cannot stand. 
There is no evidence to “establish,” as required by sub-sec. 4. 
the company’s contention that the horse if lie “got at large” 
did so “through the negligence or wilful act or omission of
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the owner or liis agent.” The plaintiff had made arrange
ments with the owner, or lawful occupant, of the adjoining land 
to erect a temporary camp thereon, but had made no arrange
ment to his horses thereon, letting them wander at
night in charge of a herd, hut in daytime they were used in 
working on the plaintiff’s contract. At the time the accident 
happened, about 7 a.m., the horses were being driven in to the

C.IMt ('.

(dissenting) stable to be hitched up, by three men, Brown (the man in
charge of the camp) and two others (evidence, pp. 17-8-9) when 
the one in question got *ned, for some unknown reason,
broke away, and got on the railway track, despite the efforts 
of the men to head it off (there being no fence between the 
track and McAllister’s unfenced land) and was killed. The 
railway track was about 75 feet above the level of the camp and 
the stable was about 2000 feet from the track (evidence, pp.

The sole point to determine is whether the horse “got at 
large" within the meaning of sub-sec. 4, when it broke away 
from the control of the men who were driving it. If land is 
un fenced I cannot see that ownership has anything to do with 
the question before us. The expression is not “run at large” 
as in the Animals Act, eh. 10, R.S.B.C. 1011, see. 3, or “run
ning wild upon the public lands” under sec. 18, but even under 
that Act anyone who lets his stallion or bull "run at large” 
upon his unfenced range might find himself liable under secs. 
3 and 11 for damage committed by them upon said range. It 
cannot, I think, reasonably be said that a horse turned out 
loose upon an open range to roam uncontrolled is not “at 
large” even though the land and horse have the same owner. 
I understand that is what Chancellor Boyd means, when he 
said in McLeod v. Canadian Northern li. Co. (1908), 18 O.L.R. 
616. 624; “cattle on the lands of the owner are not ‘at large* 
but ‘at 1101110,’ ” •>., if the lands are enclosed. The case of 
Ycatcs v. Grand Trunk It. Co. (1907), 14 O.L.R. 63, is also oik 
of cattle escaping from an enclosure. 1 agree with the opinion 
expressed by McLorg. District Judge in Krcmcnhcck v. Can
adian Northern If. Co. (1910), 13 W.L.R. 414 at 420:—

It seems to me from those authorities that whether cattle are at large 
or not, depends on whether they are under restraint or control, quite 
Irrespective of whether they are on the plaintiff's land or not.

The case at bar seems to be largely governed by, though on 
the facts is stronger than, the very similar one of Parks v. Can. 
North, li. Co. (1910), 14 Can. Ry. Cas. 247, the only differ
ence I icing that tin- horse there had escaped from control for 
about a day and a night, whereas here for only a few minutes, 
and that point was pressed upon us. But the principle does

5
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not depend upon lapse of time but eseape from control, and the 
horse in the Parks ease was just as much “at large” the mom
ent he took to his heels as he was one, or one hundred days 
later.

B. C.
C. A.
1014

Gai.liiier, J.A. :—Were it not for the wording of sub-sec. 1 e.i'.R. Co. 
of sec. 294, eh. 47. of the Dominion Rail wav Act, R.N.C. 190b, , .
winch would seem to indicate that the statute treats all annuals 
as “at large” whether in custody of owner or servants which 
are away from home, I should have thought that no animal was 
at large in any place where it was in the custody or control of 
the owner, or his servants.

If the statute has that meaning, and there seems no escape 
from that conclusion when we read the words there used,
no horse*, sheep, swine or other entile kIiiiII lie permitted to lie nt large 
upon any highway . . . unless they are in charge of some ei impotent 
person or persons
—if on a highway, then why not any other place outside the 
plaintiff's premises —the plaintiff cannot here succeed.

Assuming that the premises in question were McAllister's, 
and that the plaintiff had acquired them for the purpose of 
grazing his horses thereon, facts of which 1 am far from cer
tain upon the evidence, then according to the Ontario deci 
sions the animals were not at large, and there being no duty 
to fence under sec. 254, the plaintiff cannot recover.

And on the other hand, if the plaintiff had no rights on the 
land, and McAllister could give him no rights, the animals were 
there at large, and lieing there hv the wilful act of the plain
tiff. lie cannot recover under sec. 294. sub-sec. 4. | amended by 
Statutes, 1910, ch. 50, sec. 8.]

The appeal must he allowed with costs.

McPiiillipk, J.A.. concurred with Macdonald, C.J.A. MrPHiiiip*.j.a.

Appeal allowed.

PICKELS v. LANE N s
Mora Scotia Supreme Court, tira ham. I!../., Meagher, Lonylcy, DryndaU. „ "

ami Ritchie, •/./. February 14. 11)14. ' • ' •
1104

1. Appkal ( * Vil L 3—11)8)—Amovnt of dam auks—Liukl action trim 
WITHOUT JURY.

Where a libel action ia tried with a jury the quantum of damages 
is peculiarly within their province and will not ordinarily lie disunited 
on appeal; and the same principle will apply on an appeal I y 
plaintilT to increase the damages awarded by a judge trying a libel 
ease without a jury.

[Picket» v. /.one, 11 D.L.K. 841, aflirmed. |
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2. ('OHTN (Kl—10)—Dimkktion—Lihki action—Rkunino cohth to huc- 
CKiarUL PLAIN TU r.

The trial jmlgv lias a i ■ discretion as to refusing costs to
a successful |daiutiir in u libel action, and may lake into considera
tion everything which led to the liliel.

[Harnett v. l iar. 5 Kx.l). 307. followed.)

Appeal hy the plaintiff from tlu* judgment of Russell, J., 
Picket* v. Lane, 11 D.L.R. 841. 13 K.L.R. 276. in an action 
elaiming damages for libel, whereby the plaintiff was awarded 
only $.'> damages and was deprived of costs.

The appeal was dismissed.
/>. F. Matin son, K.C., for appellant.
II. Mel Hah, K.C., for respondent.

The judgment of the Court was delivered by
Graham, E.J. :—The alleged libel was contained in a letter 

written by the defendant to one Annie Pickels, a relative, and 
in respect to the ’, William Pickels, contained the fol
lowing sentence :—

I understand all about business with William. When father had 
his eyes and ears open William stole from him right and left ; what will 
he do when he cannot see and hear?

The defence among other things alleged that the words were 
true. Also that they were privileged. It was not contended 
at the trial, nor before us, that the occasion was privileged.

In respect to the justification, evidence was given tending 
to shew that in respect to one transaction the father and the 
plaintiff and a brother being part owners of a ship, and the 
plaintiff as managing owner having collected some disputed 
insurance, it was not accounted for by him to the other owners 
until some eighteen months after it was realized. The plaintiff 
says that lie had informed the other owners (they are both 
dead now) of his receiving this money and that he was going 
to use it and that there were other unsettled matters between 
them. At any rate he gave his notes to them when the matter 
was settled, and, although it is not strictly relevant, it appears 
that lie had not paid the note to his father.

The learned trial Judge found that neither defence was 
successful and gave the plaintiff a verdict of five dollars and 
deprived the plaintiff of his costs on the ground. I believe, 
that the words were partly true and relying on the case of 
Harnett v. Vite, 5 Ex. D. 307.

There is an appeal both in respect to the inadequacy of the 
damages and the refusal to give costs. I do not propose to 
interfere with this judgment. It is an exceptional case. It 
has been tried by a Judge without a jury, although it is an
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action for libel. The Judge lias dealt with the damages and N. s. 
costs as a whole.

It is very seldom that a Court grants a new trial in a de- 1914 
famation action on the ground that the damages are too small.
IIow often plaintiffs have had to submit to a “farthing dam
ages.” The assessment of damages is peculiarly in the pro- I.\m 
vince of the jury in an action for libel. And the principle oraiiam. b.j. 
ought to be the same although the cause was tried by a Judge.
There are special reasons why small damages might be given 
in this case. H'irst. the plaintiff was in some kind of default 
in the money transaction. The plaintiff and the defendant are 
brother and sister and the letter was written to a relative who 
was nursing the father of the plaintiff and defendant in bis old 
age. I suppose relations when they use exaggerated expressions 
about each other’s conduct among themselves do not really 
intend to charge them with serious crimes and are not so under
stood although they use the terms imputing crime. And tin- 
injury to the reputation, for that is always the gist of the ac
tion, is not a serious matter. In Harnett v. Vise, f> Ex. I). 307,
James, L.J., I notice, said, at 311 :—

It almost came within tin* protection afforded to privileged commuai 
cations. I am satisfied that this letter never did or could have done the 
slightest harm to the plaintiff, and further that it was not the true 
cause of the litigation.

If the amount of damages cannot well be disturbed there is a 
difficulty about disturbing the disposition of the costs. As I 
have said, the learned Judge has dealt with the two things 
as a whole. If the verdict of $5 had been given by a jury, one 
might say inasmuch as the jury has not given nominal or eon 
temptuous damages, why should not the plaintiff have tin- 
costs of coming to Court to vindicate bis reputation Ordin
arily, in this kind action, the costs follow the verdict ot the 
jury. No doubt -out that.

Apparently this action was brought because the parties had 
quarrelled in respect to the disposition of the property by 
Jacob Pickels which brought about a contestation of tin- will 
and it was not brought to vindicate the reputation of the plain
tiff. The trial Judge has a complete discretion as to refusing 
costs. He may have thought that this brother’s conduct in 
bringing bis sister into Court, under the circumstances, was 
oppressive, and that the action should not have been brought.
In O'Connor v. Star Co., 68 L.T.N.S. 146 at p. 148. Bowen,
L.J., said :—

What is “oppression”? Taking a reasonable view, if an action is 
brought to vindicate a legal right, but that right is not used for any 
reasonable purpose but only to make mischief and to vex another, it is
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N. S. oppressive to assert that legal right merely fur the purpose of harrassing

S. C. 
11114

an adversary.

Till' li'imii'il .luilgv, in tli"|iriviiig the plaintif)' of costs, ox-

Lank.

prcssly iim.lv use of thv circumstance that, while the very com
prehensive words of the liliel were not shewn to he true there 
was such a dealing with the money of the part owners ns

Orelmin, K.J. amounted to n misuse of their funds, a serious act of miscon
duct. He had not concluded himself from so finding by giving 

nent for five dollars damages.
The Judge, in disposing of the costs, may consider “every

thing which led to the libel”: Harnett v. Vise, 5 Kx.I). d07 at 
•111. James. L.d. That ease affords a justification for the judg
ment as to costs in this case. There the jury had given .€10 
.lamages, hut the Judge had, properly, it was held, deprived 
the plaintiff of his costs.

The appeal should, 1 think, be “ wed and with costs.

Appeal dismissed.

ALTA. BENSON v. INTERNATIONAL HARVESTER CO.

s.c.
1913

Alberta Supreme Court. Trial before Walsh, ,/. Uerembrr 0. 11118.

1. Stati'TKh (III 1)—125)—lOrrMosm-riVK urn hat ion—Effect on exist-
IXO CONTRACTS.

The “Kami Machinery Act." Alliertn Statutes, 11)13, Hi. 15. whereby 
every "farm machinery” contract indu.les a warranty as to (a) good 
material, (/» I proper construction. Ir) good working order. (</) free
dom from defects, and (. i durability, is not construed so as to have 
a retrospective effect and cannot therefore Is- applied to a “fitrm 
machinery" contract made prior to the enactment.

|Sitlbark v. Field, Il W.L.R. .'11111; Smithies V. Xational Association 
of ttperatire Plasterers, |1009) 1 K.ll. 310, referred to|.

Statement Action brought by the to recover certain moneys
paid by him on account of a plowing outfit, which lie purchased 
from the defendant company, and also to act aside certain pro
missory notes and a real estate mortgage given in payment of 
the balance due on the purchase price of the said outfit and 
also an action for damages.

The action was dismissed.
The defendant company relied to a large extent on the fol

lowing provisions in the contract:—
All of snid articles are sold subject to the following express warranty, 

and none other, which said warranty excludes all implied warranties and 
is hereby made to apply separately to each machine or attachment herein 
ordered.

First. The company warrants the said machinery to be well made, of 
good materials, and durable if used with proper care. If upon one day'» 
trial, with proper care, the machinery fails to work well, the purchaser
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shall immediately give written notice Minting full |>urtioiilnrn wherein 
it fails, by registered letter mailed In International Harvester I'*»mpaiiy 
of America, North Itallleford. ami allow a reasonable time for a coni 
|N>tent man to be sent to put it in order, ami shall render necessary ami 
friendly assistance to operate it. If the machinery or any part thereof 
cannot then Is* made to work well, the purchaser shall immediately return 
such part as does not work well, to the nlmve mentioned place, to which 
the machinery is hereby requested to be shipped ami shall immediately
in the manner hereinliefore prescribed give the company written noli...... .
such return, and the said company may either furnish another part or 
may require the return by the purchaser of the remainder of such much 
incry to the iiImivc mentioned place to which the machinery is requested 
to lie shipped and then furnish other machinery in it- place or refund 
cash and notes received for same, thereby rescinding the contract pro 
tanto or in whole, as the ease may In-, and thereby releasing the company 
from any further liability whatever herein. If other machinery or parts 
lie furnished, same shall lie complete fullilnicnt of this warranty, and in 
consideration thereof, the purchaser agrees that the other machinery or 
parts shall lie so furnished without any general, express or implied war 
rant y therein. If. however, the trouble arose from improper handling of 
the machine, the purchaser shall pay the costs of thus righting it.

The use of part or all of said machinery, after three days' trial or 
failure to give notice as herein provided, shall Is* conclusive evidence that 
said machinery is as warranted and represented: and shall estop the 
purchaser from all defences on any ground to the payment therefor and 
any assistance rendered by the company, its agents or employees, in 
operating or in remedying any actual or alleged defect, shall in no case 
lie deemed unv waiver or excuse for any failure of the purchaser I • fully 
keep and perform the conditions of this warranty nor operate as an ex 
tension or renewal of the conditions thereof, and the purchaser shall pay 
all expenses incurred by the company incidental to rendering such as 
sistance.

No claims, counterclaims, demands or offsets shall ever Is* made or 
maintained by the purchaser on account of delays, imperfect construction, 
or any cause whatsoever, except as provided herein, and the purchaser ex 
prcsslv waives all claim for damages on account of the non performance 
of any of the above described machinery.

It is expressly understood and agreed that all warranty of this macli 
incry terminates and expires and nil liabilities of the vendor for breach 
of warranty or recoupment for damages, set off or otherwise, cease en 
tirely at the expiration of one year from the date of shipment, any slat 
utes of limitations to the contrary notwithstanding.

No notice by registered mail wits given within the time lim
ited, an required by the proviaiona of the contract.

The provisiottH of the Karin Machinery A et were pleaded bv 
the plaintiff.

/. It. Ilowatt, and S. K. Holton, for the plaintiff.
(). M. HifUfar, K.(\, for the defendant.

Walkh, J. :—I have read all the autliorith‘8 cited by Mr.
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Howatt in support of his contention that the Farm Machinery 
Act applies to this contract, hut I have also read a good many 
much more convincing authorities in support of the other 
view. Maxwell on Interpretation of the Statutes, says at page 
.'$48 of his 5th e" :—

It in ii fmulnmontnl rule of English luw that no statute shall Ik* eon 
"trued sii as to have a retrosp* vtive operation, unless such a construction 
appears very clearly in the terms of the Act.

And at page 350:—
It is chiefly where the enactment woulil prejudicially affect vested rights, 

or the legal character of past transactions, or impair contracts, that the 
rule in question prevails. Every statute. It has been said, which 
takes away or impairs vested rights t under existing laws, or
creates a new obligation, or imposes a new duty, or attaches a new dis
ability in res|»eet of transactions or considerations already passed, must lie 
presumed, out of rcsjicct to the Legislature, to Is* intended not to have 
a retrospective o|>crution.

There »re n great many authoriticH which support the con
clusion of the author. The latest Canadian ease that i have 
found is the ease of Nidback v. Field, 6 W.L.R. 30!); it is a 
Yukon case, in which Mr. Justice Craig in his judgment col
lects a very large number of English and Canadian authorities in 
support of the proposition. The last English ease I have run 
across is Smithies v. Xational Association of Operative Plas
terers, f | 1 K.B. $10. I have no hesitation in expressing 
the opinion that the Farm Machinery Act, eh. 15, Alta. Statutes 
1913. does not apply to this contract, which was .made some two 
years before the Act was passed, the Aet g been passed
some months after this action was commenced. I think it was 
quite competent for the parties by their contract to limit the 
period within which the defendant should he liable for breach 
of warranty. That period is fixed at one year from the date of 
shipment, which period hail elapsed hv some months before the 
action was commenced, and for this reason 1 think the plain
tiff's right of action was barred at the time this action was com
menced.

The action, therefore, will lie dismissed with costs and the 
defendant will be entitled to judgment on the counterclaim as 
set out in the counterclaim; the amount will Ik* computed and 
ascertained by the clerk, and it will have the usual decree un
der its mortgage security.

Judgment for defendant.
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OKELL v. VICTORIA 1CITY1.

British Columbia Court of Appeal. Macdonald, C.J.A., Martin, (lallilur, ami 
MvChillipn. JJ.A. January <t, 1014.

1. Eminent domain IS III Cl—14.11 — Compensation fob lowering 
street—Assessment eob improvement not an element of dam- 
AGP..

I’nder sec. 394 of the Municipal Act, K.S.B.C. lull. eh. 170, pro- 
viding for compensation to owners for damage to their property by 
a municipality in grading and paving the streets, the fact that the 
owner, whose property was damaged, may later Is* assessed for a por
tion of the cost of the work under a local improvement by-law does not 
constitute an additional element to he considered hy the arbitrators 
in their assessment of the damages.

| Ifr Macdonald ami City of Toronto, S D.L.R. 303, -7 O.L.II. 17V. 
applied.]

Appeal from on order of Morrison, J., dismissing an ap
plication on India If of a property owner to refer back to the ar
bitrators their award with further directions for the assessment 
of damages under the H.C. Municipal Act.

The appeal was dismissed.
F. A. McDiannirf, for appellant.
T. It. Robertson f for respondent.

Macdonald, C.J.A.:—This is an appeal from arbitrators. 
The work of grading and paving streets upon which the ap

pellant's property abutted was being carried out by the muni
cipality under local improvement by-laws. The grade in front 
of appellant’s property was lowered. For this she claimed and 
was allowed compensation. She also c d by way of dam
ages an allowance equivalent to the rates charged against her 
property under the said by-laws; and it is from the refusal to 
allow that claim that this appeal was brought. I think the arbi
trators were right. Mr. McDiarmid, 's counsel, relied
upon lie Prycr and tin ('itji of Toronto, 20 A.It. (Ont.) 16, 
but that ease is distinguishable from tbe present one in this, 
that there the property owner was being charged with the bene
fit which his property had derived from the improvements, 
and it was thought that in those circumstances he was entitled 
under the statute to have the rates set-off against such benefit. 
There is no sueli question in this case, which, in my opinion, is 
like that of lie Macdonald ami the City of Toronto, 8 D.L.R. 
303, 27 O.L.R. 179, where the distinction I have just mentioned 
was made.

The appeal should he dismissed.

Martin, J.A. :—It is admitted that the special tax to be 
levied will be greater than any advantage to be derived from 
the work, or, in other words, the increase in the value of the
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land because of the work will be less than the amount of tin? 
tax necessary to impose on the property to do said work. How, 
therefore, can it he said that under see. 394 | Municipal Act, 
R.S.B.C. 1911, eh. 170], there is anything “beyond” an advan
tage which does not exist ? And if there is no “advantage” 
it cannot form part of the due compensation. This view is 
supported by the judgment of Mr. Justice Harrow, in Re 
Mat <I011<1I<I and City of Toronto (1912), 8 D.L.R. 303, 27 O.L. 
R. 179, and. in my opinion, the arbitrators herein proceeded 
upon a sound principle.

o*niiipr.j.a. Oaluhkr, J.A. :—This is an appeal from an order of Morri
son. J.. dismissing an application on behalf of Okell to have 
an award of certain arbitrators which was published on May 
30. 1913. referred back.

In this award as published, the arbitrators state as fol
lows

Wt- «lu mil c«m*i«ler that tin* taxes to lx» elmrged against tin* property 
f«»r local improvements «*r any portion thereof should Is- included in the 
com|K*nsation. ami in arriving at the amount of compensation awarded 
have f«dlowe«| this «liN-ishm as to taxes.

Mr. McDiarmid urges that the arbitrators proceeded upon 
a wrong principle in not taking the taxes into account as «lam
ages.

I assume that the $1.450 by the arbitrators is
sufficient to compensate for all damage done the property in 
question, but Mr. McDiarmid contends that inasmuch as some 
of the la ml has hern taken away by subsidence and rock blast
ing. 1 think in one place two feet, an<l in another five feet (and 
which I assume has all been compensated for in tin* award) 
that the owner is entitled to have conshlcrcd as a part of the 
damages the amount which he will still In* calleil upon to pay 
by way of local improvt-ment tax.

The result of that would In* that where, in making local 
improvements, the city enter upon the land of an owner and 
tak«* a portion of it for the purposes of tln-sc improvements, 
that not only should he Is* compensate»! for the value of tin- 
land taken ami the damag«- «lone to the property by lowering 
or raising the grade, but that he should in effect Is- freed from 
the payment of any improvement tax. ami cites /«*# Prycc v. 
Toronto City, 20 A.R. (Out.) 16; ami lit Uuhardnon and Tor
onto City, 17 O.R. 591.

lit Ikit hardson and Toronto, 17 O.R. 491, was a ease of ex
propriation of lands by the city for the Don improvement 
scheme, ami it was there hchi that in awarding compensation 
to the owm-r under the Municipal Act for the parts of the land 
taken, the arbitrators should allow for benefit to other land not

0634
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taken, hut in estimating that benefit they were to take into 
account as best they could the fact that the owner was liable 
to be charged as for a local improvement.

In lh Prycc ami Toronto Pity, 2<> A.li. (Ont.) lb, the deci
sion of the majority of the Court is to the same effect.

Between these eases and the one at bar there is to be noted 
this marked distinction.

Here there is no suggestion that the arbitrators in arriving 
at tin* amount of compensation deducted anything for enhanced 
value to the property by reason of the local improvement, and 
shortly, when Okell receives full compensation for the injury 
done to the property, she is put in the same position as her 
neighbours affected by the local improvement, and whose lands 
were not injured, and, like them, is liable to the local improve
ment tax to be levied.

The appeal should be dismissed with costs.

MvPiiillips, J.A.:—I pon further consideration I still re- Mrpiiiiiip»,j..\ 
main of the same view I formed at the hearing of this appeal, 
and cannot agree with the argument advanced by counsel for 
the appellant, namely, that the award has been made upon a 
wrong principle in that the arbitrators have not taken into 
consideration the amount of the special taxes to be charged 
upon the land by way of local improvement taxes.

That which is to be allowed by the arbitrators is “due com
pensation” as provided for in sec. .’194 of the Municipal Act. 
cli. 170. li.S.B.r. 1911.

This section is, it may be said, word for word the same as 
see. 497 of the Ontario Municipal Act, 190:{, «ml the section in 
the Ontario Municipal Act came up for consideration in the 
Court of Apiiea 1 for Ontario in Ilf Macdonald ami Pity of Tor
onto (1913), 8 D.L.R. 303. 27 O.L.R. 179. and that Court de
clined to entertain as an element of compensation the circum
stance that the corporation was proceeding under the local im
provement clauses of the Act by virtue of which the claimant 
would be assessed for a portion of the cost of the widening.

It was strongly relied upon by counsel for the appellant 
that lh Richardson ami Pity of Toronto (1893), 17 O.R. 491. 
and lh Prycr ami the Pity of Toronto (1893). 20 A.R. (OnM 
10, were eases which supported the line of argument addressed 
to us by him. It is to he observed, though, that upon careful 
perusal and consideration of these eases they cannot be so read, 
and in any case are not applicable. To bring this out clearly 
I refer to the language of Harrow. J.A., 8 D.L.R. 303 at 305,
27 O.R. 179 at 182, in Rr Macdonald ami Pity of Toronto,

It in one thing to say that if the claimant is being charged with a
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la-nefit she may offset the amount of such benefit with the amount of 
the assessment which ahe in coni|icllc<l to pay. which was the case of 
Ifr Pryrc ami City of Toronto, 20 A.K. 10, to which we were referred, and 
u totally different thing to say that the tax thus imposed is the proven 
subject of all allowances as part of the “due compensation” for which 
the statute provides.

Tlu-n* is nothing before ns to shew whether tin* arbitrate!s 
considered the appellant derived any advantage from the work 
and it may quite well be that the appellant was not charged 
with any benefit.

Further reference is made to the Pryce case by Maclaren, 
J.A., in the Macdonald case, 8 D.L.R. 308, and 27 O.L.R. 185. 
We find him saying:—

She also claims that she should have relief over against the city for 
what she may have to pay towards the twenty-five per cent, of the total 
expense of the improvements to Is* levied by local assessment from those 
specially benefited. This is rather a novel claim, and I can find no 
shallow of i for it in the case of Rr Fryer ami City of Toronto, lfi
O.R. 7*2(1, cited in i rt. It is quite startling to think that a by-law 
passed in accordance with the Municipal Act should Is* got rid of in this 
way and practically nullified by a side wind. In other words, that the 
twenty-five per cent, assessiil on the pnqierties specially lienelited can 
In* unloaded u|mui the city generally by a kind of jugglery. In my op
inion the arbitrator was quite right in disallowing this claim.

With this high authority upon exactly similar statute law, 
that of the Court of Appeal of Ontario, with which I entirely 
agree, it is plain that the contention of the appellant is
unsup port able.

It is clearly evident, therefore, that Morrison, J., was quite 
justified in refusing to remit the award for re-consideration to 
the arbitrators, in that the arbitrators have not awarded the 
compensation upon any wrong principle.

It follows that the appeal must be dismissed.

Appeal dismissed.

REX v. McNAMARA

Itntinh Columbia Court of Appeal, Manlonahl, C.J.A.. Irriuy, Martin, 
tlalliher. ami MeFhiUipa. JJ.A. February 3, 1014.

1. Extradition (III—10)—Immunity from prosecution for different

If an extradited prisoner intends to object that the indictment 
is for a different charge than that on which lie was extradited, it 
is for him to prove tin* extradition warrant and so place on the record 
the fact of the variance, so that a court of criminal appeal may take 
cognizance of it on a case reserved.
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2. Statvtkh (* III—134 >—Amendment—Effect ox km mi.mi proceed- B. C.

A statute amending tin* law as to the selection of names to lie C. A.
summoned for the jury |umel for criminal trials will In- presumed 1914
not to affect a trial at an assize for which the panel of jurors had ----- -
already been summoned under the former law then in force. Rex

• McNamara.
Crown ease reserved nv Morrison, J.
A prior decision on an application for bail made to 11 is Hon- Slat<,,,ient 

our Judge Ilovvay is reported sub nom. Rex v. McNamara, 12 
D.L.R. 859.

The questions reserved were as follows :—
1. Was i right in overruling the objection taken by counsel for the ac

cused, that John McNamara could not be tried on tlie indictment by the 
petit jury summoned for the New Westminster spring assizes, 19121. for 
the ltitli day of June, A.D. 1913?

2. Inasmuch as I was of opinion that the building of Thomas John 
Trapp, from which the automobile was alleged to have been stolen, men 
tinned in the indictment, was not within the curtilage of the dwelling 
house of the said Thomas John Trapp, was I right in instructing the jury 
that the accused could be convicted of any offence included in the charge 
mentioned in the indictment ?

3. Was it open to the jury to bring in the verdict of theft of the auto 
mobile mentioned In the indictment under the circumstances disclosed in 
the proceedings?

4. Did 1 exercise my discretion properly, or did I mislead the jury 
when 1 instructed them or gave them the impression in my instructions 
that the automobile referred to by Henry J. Keen, one of the witnesses lor 
the defence, might have liecn the automobile alleged to have liven used by 
the prisoner? (See instructions of Court to jury. pp. 23 to 43.)

5. Dili 1 exercise my discretion properly when I decided that the case 
herein should go to the jury?

II. Was I right in deciding that the garage of Thomas John Trapp was 
not within the curtilage of the dwelling house of the said Thomas John 
Trapp mentioned in the indictment?

7. I’pon the above grounds or any of them, should the prisoner be 
discharged, or in the alternative, upon the above grounds, or any of them, 
should there Ik* a new trial, or should the sentence Is* reduced.

A. S. Johnson, for prisoner.
A. II. MacmUl, K.C., for Crown.

Macdonald, C.J.A. :—«Seven questions were submitted, for M^donaU. 
the opinion of this Court, by Mr. Justice Morrison, before whom, 
sitting with a jury, the prisoner was convicted and sentenced.

The first question reserved was in relation to the jury. The 
statute law governing the selection and summoning of jurymen 
had been amended by a statute which came into force on the 
1st July, 1913 (The Jury Act, Stat. B.C. 1913. eh. 341, after 
the opening day of the assizes, at which the prisoner was tried, 
but before his trial commenced. I concur in the conclusion ar-
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rived at by the other members of the Court that the objection 
to the jury panel was properly overruled by the learned trial 
Judge. I express no opinion, as it is unnecessary for me to 
do so, as to whether or not objection was taken in the proper 
way.

Ques. 2. 3, 5, and (> are all grounded upon the suggestion of 
bis counsel that the prisoner was indicted and tried on a charge 
other than the charge or charges on which he was said to have 
been extradited. The difficulty with which he is faced is that 
there is nothing in the case except vague allusions to shew that 
the prisoner was brought to trial after extradition from*a for
eign country. The warrant was not put in evidence by the de
fence as it should have been if it were intended to rely upon 
a variation between it and the indictment. Therefore, even if 
as was urged by his counsel, Mr. Johnson, it were well under
stood at the trial that the prisoner had been so extradited, as
suming that that would help him here, there is not the slightest 
evidence that the Court was in any way made cognizant of a 
variation of that kind, nor does it appear in the case before us 
that the prisoner, assuming him to have been so extradited, was 
tried on a charge other than that upon which he was extradited. 
This Court as a Court of criminal appeal is limited in its juris
diction to a review of questions of law. We cannot quash a 
conviction, or older a new trial, unless it appear on the material 
submitted that a mistake in law was made in the Court below. 
In the absence of evidence such as I have just adverted to, 
these questions are meaningless.

The fourth question relates to alleged misdirection by the 
learned Judge in his charge to the jury. I am unable to find 
misdirection. That part of the charge complained of was not. 
in my opinion, calculated to mislead the jury. The learned 
Judge reviewed the evidence in question and commented upon 
it, but took care to leave the finding of the facts involved to 
the jury, whose province it is to find the facts. It was his right, 
indeed his duty, to review the evidence and to indicate if he saw 
fit, the impressions he derived therefrom. This lie did clearly 
and without, in my opinion, saying anything which tended to 
lead the jury into error either in law or fact.

The seventh question is without point, and should not have 
been submitted to us. It raises no question of law. as, ad
mittedly, the sentence was within the statute. We have no 
power to interfere with discretion in such matters.

The result is that all the questions are answered in favour 
of the Crown and against the prisoner.

Irving, J.A. :—I have reached the same conclusion. 
Martin, J.A., concurred.
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Galliher, J.A.:—I entirely agree with my learned brothers B. C. 
on all the questions, excepting, possibly, the first. I have some A
doubt on that, but as I understand all the other members of the mu
Court are clear on it, 1 will content myself by saying that, while —
I have some doubt, it is not sufficient to cause me to <lissent
from the other members of the Court. MvNamara.

McPiiilmps, J.A. :—In my opinion the accused was tried M«i'biiiip*,i.A. 
by a Court properly constituted and 1 do not find any error 
upon the part of the trial Judge and the questions submitted to 
this Court by the trial Judge are, in my opinion, correctly an
swered in favour of the Crown and against the accused. No
error or miscarriage of justice took place.

Judgment for tin Crown.

TOBIN v. McDOUGALL.

Sont Scotia Supreme Court. Louylcy. Drymlale, amt Hitchic. .1.1.
February 14, 11114.

1. Ejectment (* II B—21 )—OvTHTAXDisa title—Tenancy in commun.
One tenant in common may maintain alone an action of ejectment 

ngainnt n stranger in jHiHHession of the common property.
[Scott v. Mc\uft, 2 X.K. Dee. 118. applied.]

2. Ejectment (I II A—5)—Root or title.
In an action of ejectment the plaintiff must trace his title hack to 

his possession of the land or to the possession of some one else 
through whom he claims, or prove title under a Crown grant.

[McLeod v. Delaney. 20 X.S.It. 133, approved.]

Appeal from the judgment of Russell, J., in favour of do- statement 
fendant in an action by plaintiff to recover possession of land 
which defendant was alleged to be wrongfully withholding.

The appeal was allowed.
D. McNeil, K.C., for appellant.
C. J. IturcheU, K.C., for respondent.

N.S.

s.c.
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The judgment of the Court was delivered by
Ritchie, J. :—This is an action of ejectment to recover pos- biu-w*. j. 

session of land. The plaintiff traces his title as follows : The 
defendant had an interest in the property as one of the heirs of 
his father, Ronald McDougall. This interest was sold under an 
execution issued upon a judgment recovered by Mr. McNeil 
against the defendant. Mr. McNeil was the purchaser and a 
sheriff’s deed passed to him. He mortgaged the lands to Mr.
Tobin, the plaintiff, who foreclosed the mortgage, and was the 
purchaser at the sale under foreclosure, and a deed from the . 
sheriff passed to him. The statement of the conveyance which
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I have given shews that plaintiff' claims through the defendant 
who got the title to n share of the property as heir of his father 
Ronald McDougall. In making title it will he observed that 
the plaintiff did not trace his title further hack than the title 
of Ronald McDougall. There is no evidence that Ronald Mc- 

McDovoall. Dougall was ever in possession, hut there is clear evidence that 
R —j. tin- defendant was in possession after his father’s death.

The fact that the defendant is in possession of itself amounts 
to prima ftu'ii evidence that he is legally entitled to possession, 
until the contrary is proved by the plaintiff. Mr. Hurchell, for 
the defendant, took the point that the plaintiff in order to re
cover is hound to trace his title hack to the Crown, or, failing 
that, to someone in possession. There is no doubt that this is 
the rule. It was laid down many years ago in Canard v. 
Irrinr, .lames* Reports. 2 N.S.R. .‘11. and was recognized and 
followed in McLcotl v. Dilaw ii, 20 N.S.R. 132$. The rule is too 
firmly established in this province to he open to question, but. 
in my opinion, the evidence does not bring this ease within the 
rule. It is clear, as I have said, on the evidence, that the de
fendant was in possession before and at the time that Mr. Mc
Neil recovered his judgment. The plaintiff, therefore, has 
traced his title hack to a person in possession and it was not 
necessary that he should trace it any further back.

The land after the death of Ronald McDougall was owned by 
the defendant and his brothers and sisters as tenants in com
mon. The plaintiff has the share of the defendant and. in my 
opinion, is entitled to recover as against the defendant, though 
he could not recover if the other heirs of Ronald McDougall 
were defendants in possession and defended as such for their 
own interests.

The ease of Scott V. McNutt, 2 N.S. Dee. 118. a ease which 
Mr. McNeil says he did not cite to the learned trial Judge, 
effectually disposes of this branch of the defence. I do not 
think that Scott v. McNutt, 2 N.S. Dec. 118, can be distin
guished from this ease and in this view I understand Mr. Bur- 
cliell to agree. The undivided interest of one tenant in com
mon extends over the whole lands. The principle is stated in 
Wnrvelle on Eject nient 128, as follows:—

Whatever objection might Is* urged against it with respect to the now 
infrequent estate of joint tenancy doe# not apply to tenants in common. 
Such latter person* are not limited in interest and never escape the rule 
requiring joinder of parties, while the possession of one is the possession 
of all. and for these reasons there is nothing incongruous or inconsistent 
in an action by one of them to recover from a stranger the possession 
of the common property. As the action is now conducted In all of the 
States, it is sufficient for the plaintiff in ejectment upon the trial, to shew 
a right in himself to the possession of the premises at the time of the
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I commencement of t In* suit, mid this a tenant in pom mon certainly does 
when lie discloses his title. notwithstanding that such proof may also 
shew that another has substantial interests in the land.

I
Bv tltv <lml to McNeil, the interest of the defendant .is 

tenant in common passed and thus left the defendant no longer 
a tenant in common and therefore in the position of a stranger 
to tile title.

The remaining point for the defence is the effect of the con
veyance to Metjimrrie. This cannot prevail, because it cannot 
he denied that the conveyance of this fifteen acres, assuming it 
for the sake of argument to lie good as a conveyance of the de
fendant’s interest to that extent, still left an interest or shore 
in the defendant in respect of which lie remained a tenant in 
common at the time Mr. McNeil's judgment was recovered.

The result is that, in my opinion, this appeal must lie al
lowed with costs.

. I/>/>« 'll ttllou'ul.

1

WOOD v. GRAND VALLEY R. CO.

Ontario Supreme Court l \ppellale IHrision I. Ihmlilh. IIneluren.
Mayer, unit H oit pi us. ././.I. Ihreiulnr I.», laid.

1. t'ORPORATIOXN A XU COMPAXIKM ( # I Y < 1 2—till—I.IAIIIMIY OF I'ltl *1
UK XT OX AHRKF.MKXT KXPBKNHI.Y KXTKHKII INTO OX Ills OWX III II AI.F
A XII THAT OF T II K (O.Ml'AXY- SH.XATI III OF COMPANY.

Where, by nn agreement which is in writing, hut which it would 
have heeii competent to the parties to make without any writing, the 
president of an incorporated company enter' into an undertaking 
expressly upon his own lichalf and upon Isdialf of the company, hut 
signs the agreement in the name of the company only, the written 
document will lie regarded merely as a record of the agreement and 
not as the agreement itself, and the president will lie held personally 
bound hy his undertaking.

| ll ood v. liniml Yulli ji If. Co.. |H D.I..I1. T'ili. 27 O.l..It. 550. allirmed 
in this respect.|

2. ( oxtkai ts ( « VI A—411 ) —Hm om ry rack of moxf.y pair—\ox pkr-
FOBMAXCK OF PHOMIHK—DaMAOFH.

Money cannot Is- ordered repaid as upon a failure of consideration, 
where the failure is the non performance of a promise, the remedy in 
such case is the recovery of damages for the hreaeli of the promise.

[ Hood v. annul Yullep If. Co.. Hi D.L.H. 7211. I O.W.N. 550. re 
versed in part ; Hood v. annul \ ulleii If. Co., 5 D.L.I1. 42H. :< O.W.N. 
1350, 211 O.UI, 441. reinstated in part.)

3. Damage» («III A l—|6|—Mkahvrk of compkxhatio.x for hhf.acii of
COX TRACT TO COMPLKTK RAILWAY.

The loss of benefits which would ordinarily accrue to merchants in
the transaction of their business from .......... instruction of a line of
railway connecting with another railway the place where their respee 
live businesses were being carried on. is not too remote to Is* consid
ered in assessing damages to such merchants who purchased Isinds of 
the railway under an agreement hy the railway company to complete 
and operate the line in respect of the company’s failure so to do.

[Hood v. f/raiul Yallep It. Co.. HI D.L.K. 720, 27 O.L.R. 550. 4 
O.W.N. 550. allirmed in this respect. |
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Appeal by the defendant Patti son and cross-appeal by the 
plaintiffs from the order of a Divisional Court of the High 
Court of Justice, the reasons for which are reported in 10 D.L.R. 
726. 27 O.L.R. 556, affirming with a variation the judgment of 
Middleton, J., 5 D.L.R. 428, 26 O.L.R. 441.

The appeal was allowed in part.
C. ./. Holman, K.C., for the defendant Pattison :—If the 

plaintiff's be entitled to damages at all, they should l>e only 
nominal damages. Doth the learned trial Judge and the Divi
sional Court are in error in their respective methods of assess
ing the damages—the Divisional Court, because it practically 
gave the respondent companies judgment for the recovery 
of the price which they gave for the bonds, which could 
only have been given rightly if the consideration had wholly 
failed ; the learned trial Judge, because his estimate of the loss 
sustained by the breach of the agreement was practically guess
work. There was no such evidence given as would form a basis 
for the ascertainment of the loss sustained by the breach of the 
agreement : Village of Brighton v. Auston (1892), 19 A.R. 305; 
Sapwell v. Bass, [1910] 2 KB. 486. If Chaplin v. Hicks, (19111 
2 K.B. 786, is authority for the proposition that the Court can 
value a chance, then that case is distinguishable from ours. On 
the question of damages, I also refer to Williams v. Stephenson 
(1903), 33 S.C.R. 323; Sedgwick on Damages, 8th ed., p. 245; 
Dullea v. Taylor (1874), 35 U.C.R. 395; Fitzsimmons v. Chap
man (1877), 37 Mich. 139; Town of Whitby v. Grand Trank 
B.W. Co. (1902), 3 O.L.R. 536. Evidence of the intention of the 
parties to the agreement should not have been received : Inglis 
v. Buttery (1878), 3 App. Cas. 552, at p. 572; American and 
English Encyclopedia of Law, 2nd ed., vol. 6, p. 796 ; Township 
of Nottawasaga v. Hamilton and North Western B.W. Co. 
(1888), 16 A.R. 52. The agreement, if there was one, was in
definite. There are no parties mentioned in it ; nor does it pro
vide for the operation of the railway after construction : Dicey 
on Parties to an Action, p. 104; Wetherell v. Langston (1847), 1 
Ex. 634, at p. 644. The agreement was signed by the appellant 
only as president of the railway company. Under the provision 
in the agreement as to making through traffic arrangements with 
the Canadian Pacific Railway Company, the appellant was only 
bound to do all things lawful to secure these arrangements. I 
refer to the authorities cited before the Divisional Court. The 
appellant should have been allowed costs by the Divisional Court 
on account of the large reduction in the amount of the judgment 
made by that Court.

G. //. Watson, K.C., and Grayson Smith, for the defendants 
the Grand Valley Railway Company:—The company had no
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power to construct the railway to St. George, as can he seen by a 
reference to the Company’s Acts of incorporation ; nor had 
Pat tison authority to bind the company to any such agreement.

O. F. Shepley, K.C., and «/. Harley, K.C., for the plaintiffs : 
As to the railway company, as a corporation, being bound by 
the agreement, we submit that it is liable. The company can
not take our money and refuse to carry out the contract. The 
judgment is also right in holding the defendant Pat tison per
sonally liable. As to the damages, we contend that the plain
tiffs should recover the amount which they paid for the bonds of 
the railway company : Griffith v. liiehard Clay <(• Sons Limited, 
[1912] 2 Ch. 291.

ONT.

S.C
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December 15. The judgment of the Court was delivered by m.mini,.r.j.o. 
Meredith, C.J.O. :—This is an appeal by the defendant Pattison 
from the order of a Divisional Court dated the 30th December.
PM2, aflirming with a variation the judgment dated the 7th June,
1912, which Middleton, J., directed to be entered, after the trial 
of the action before him, sitting without a jury, at Brantford, 
on the 2Gth May, 1912 ; and there is a cross-appeal by the re
spondents from the order of the Divisional Court in so far as 
it reduced the damages awarded by the trial Judge.

The reasons for judgment of the trial Judge are reported 
(1912), 5 D.L.R. 428, 26 Ü.L.K. 441 ; and those of the Divisional 
Court ( 1912), 10 D.L.R. 726, 27 O.L.R. 556; and the facts are 
there fully stated.

We see no reason for differing from the conclusions of the 
trial Judge and the Divisional Court as to the liability of the 
railway company and of the appellant for such damages as the 
respondents have sustained by reason of the breach of the agree
ment entered into between the railway company and Pattison 
and the respondents. There was ample evidence to shew that 
the railway company acted upon and obtained the benefit of the 
agreement and to establish that the obligations of the agreement 
were to rest, upon the appellant personally, as well as upon the 
railway company. It is not necessary to consider the question 
raised by Mr. Smith on behalf of the railway company as to 
the authority of the company to construct a line from Blue 
Lake to St. George; for, even if it had not that authority at the 
time when the agreement was made, the agreement which it 
entered into is wide enough to include an obligation to obtain it.

It was argued by Mr. Holman that the document which was 
drawn up when the agreement was concluded was not signed by 
'the appellant except in his capacity as president of the rail
way company. I am not satisfied that this contention is well- 
founded ; but, even if it were, I agree with the view of the trial 
Judge and the Divisional Court that the appellant was bound by
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the parol agreement which he had entered into as to the exten
sion of the railway to St. George and the other matters dealt 
with in the written document.

It was also contended by Mr. Ilolman that the provision of 
the document as to making through traffic arrangements with the 
Canadian Pacific Railway Company was qualified and controlled 
by the subsequent provision as to the things
lawful to secure these arrangements, and that the latter was all 
that he hound himself to do. I am unable to agree with that 
contention; there Is nothing in the later provision inconsistent 
with the obligation being, as the language used in the earlier 
provision imports, an absolute one.

There is more difficulty as to the damages. The contention 
of the respondents throughout 1ms been that they ore entitled 
to recover what they paid for the bonds of the railway company 
which were purchased on the faith of the agreement. The trial 
.fudge decided, and rightly so we think, that the respondents 
were not entitled to that relief, because it could not be said that 
the consideration had failed; and he assessed the damages at 
$10,000, being of opinion that the loss of the benefits which 
might reasonably be expected to have flowed from the perform
ance of the agreement was at least that sum.

The Divisional Court took a different view of the matter, and 
came to the conclusion that only the two respondent companies 
ha«l sustained damages beyond nominal damages, ami that the 
siuns paiil by them for the bonds they purchased ($1,940 each) 
afforded “some approximation of the amount of damages 
sustained, as representing the amount practically lost by rely
ing on the word of Pat tison,” and varied the judgment of the 
trial Judge by reducing the damages to $3,880 and “giving to 
the other plaintiffs the $10 paid into Court, as nominal dam
ages.”

I am, with great respect, of opinion that the mode of assess
ing the damages adopted by the Divisional Court was erroneous. 
It is practically giving to the respondent companies judgment 
for the recovery of the price they paid for the bonds—relief 
they were entitled to only if the consideration had wholly failed ; 
and I agree with the view of the trial Judge that they were not 
entitled to that relief, for the reasons which he gives for so 
holding.

The method of assessing the damages adopted by the Divi
sional Court was also, I think, open to the objection that it is 
substantially the same as that which this Court held in Villagt 
of Brighton v. Auston, 19 A.R. 305, to be an improper one.

Nor am I able to agree with the contention of the counsel for 
the appellant that the respondents were not entitled to more 
than nominal damages.

i

D./^^2C
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That the motive which led the respondents to purchase the 
bonds was the desire to secure the extension of the railway to 
St. George and the traffic arrangements with the Canadian 
Pacific Railway Company for which the agreement provides, is 
not open to question, and that they anticipated that important 
benefits to them individually, and apart from those which they 
would share with the inhabitants of tin* locality, would follow 
if that should be accomplished, is also beyond question; and 
there was evidence upon which it was open to the trial Judge Mm.nih.r.j.o. 
to find that there was a reasonable probability that these antici
pations would have been realised, measurably at least, if the 
agreement had been performed.

There was, however, an entire absence of evidence to supply 
tile data upon which the amount of tin* loss sustained by the 
breach of the agreement could be ascertained. There was 
nothing to shew the extent of the business carried on by the re
spondents at St. George or the amount of “freight” that was 
shipped to or from their s. or the expense of team
ing it to or from the stations of the existing railways which 
serve the district in which St. George is situate, nor was there 
any evidence as to the effect or probable effect in reducing 
freight rates and those expenses which would have resulted if 
the agreement had been implemented by the extension of the 
railway and the making of the traffic arrangements for which 
it provides.

In the absence of evidence of this character, any estimate of 
the loss <1 by the breach of the agreement is. I think,
practically guess-work: Williams v. Stephenson, 33 S.C'.K 323.

There are, no doubt, eases in which it is impossible to say 
that there is any loss assessable as damages resulting from the 
hreaeh of a contract, but the Courts have gone a long way in 
bolding that difficulty in ascertaining the amount of the loss is 
no reason for not giving substantial damages, and perhaps the 
furthest they have gone in that direction is in Chaplin v. Hicks,
11911] 2 K.B. 78(i. In that ease tin- plaintiff, owing, as was 
found by the jury, to a breach by the defendant of his contract, 
bad lost the chance of being selected by bim out of fifty young 
ladies as one of twelve to , if selected, lie luul promised to 
give engagements as actresses for a stated period and at stated 
wages, and the action was brought to recover damages for the 
breach of the contract, and the damages were assessed by the 
jury at <100. The defendant contended that the damages were 
too remote and that they were unasscssable. The first conten
tion was rejected by the Court as not arguable, and with regard 
to the second it was held that “where it is clear that there 
has been actual loss resulting from the breach of contract, which 
it is difficult to estimate in money, it is for the jury to do their
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best to estimate ; it is not necessary that there should tie an 
absolute measure of damages in each ease:” per Fletcher Moul
ton, L.J., at p. 795.

Sapid 11 v. Bass, 11910] 2 K.B. 480, as explained by the same 
Lord Justice in Chaplin v. Hicks, [1911] 2 K.B. at p. 797, is 
not inconsistent with that case.

It will he observed that the plaintiff in Chaplin v. Hicks 
furnished all the data for estimating her damages that, in the 
circumstances of the case, it was possible for her to give; while 
in the case at bar tin- respondents failed to supply the data I 
have mentioned, and which it was in their power to furnish, 
and which, if furnished, would have assisted in arriving at a 
conclusion us to the loss they had sustained by the breach of the 
contract of which they complain. No doubt, even if such data 
had been furnished, the ascertainment of the amount of the 
loss would have been a diflicult matter, but not so difficult as to 
warrant the conclusion that the damages were not susceptible 
of assessment.

It was said by Mr. llolman that the agreement makes no 
provision for the o|>eration of the railway after it should 
he built; but, if that be the case, the only result is, that another 
difficulty will be added to those which exist in assessing the 
damages, as the tribunal which assesses them will have to take 
into consideration the probability that the railway would have 
been operated if it had been built.

I *pon the whole, I am of opinion that the order of the Divi
sional Court should be discharged and the judgment of the 
trial Judge vacated, and that there should be substituted for 
them a judgment declaring that the respondents arc entitled 
to recover from the appellant and the railway company the 
damages sustained by the respondents by reason of the breaches 
of the agreement in the pleadings mentioned, of which they 
complain, directing a reference to ascertain the amount of the 
damages, ordering the appellant and the railway company to 
pay to the respondents their costs up to and inclusive of the 
trial, and reserving further directions and the question of costs 
subsequent to the trial, except those of the appeals to the Divi
sional Court and to this Court, until after the report on the 
reference, and that there should be no other costs or any costs 
of any of the appeals to any of the parties; and the cross
appeal of the respondents in the main appeal should be dis
missed without costs.

Judgment accordingly.
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TOBIN v. HALIFAX (City). N. S.

Nom Seul in Supreme Court, Graham, A.’../,. Meaijlier 
Uitehie, ,1,1. February 14, 1914.
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1. NIW THIAL (I 111—10)—Jn»Y—NoN-IHHKCTIOX AS (JNOl NI» F»ill.
The failure of the trial judge to «lirect the jury dearly as to the 

distinction between misfeasance and non feasance will not serve as 
a ground for a new trial where the verdict given is entirely in ac 
cordnnee with the evidence, non-direction being a ground for a new 
trial only where it produce* a verdict against the evidence.

[Great 11 Vafmt It. Co. v. Itraiil, 1 Moo. I'.C. VS. Ml, 1.1 Kng. It.
640, referred to.J

2. Hioiiways (6 IV AO—157)—Impkrfmt coxmtrfctiox of sihf.wai.k—
Mikfkahaxcr.

To leave an unllnished gap in a cement sidewalk at the crossing 
of another sidewalk and to finish the grading at such gap with loose 
earth or ashes on a hillside where it would soon wash away and leave 
a dangerous hole is misfeasance for which the municipality is liable 
to a person injured by falling into the hole so made.

Aiteal by defendant from tin* verdict or findings of the statement 
jury given on the trial herein and tin* order of Longley. •!.. 
founded thereon. The action was brought by plaint iff against 
the city of Halifax claiming damages for injuries received while 
walking along one of the streets of the* city in consequence of 
the unsafe condition of the sidewalk, which, it was alleged, had 
been negligently and insufficiently constructed be defendant, 
owing to which and to the street being insufficiently lighted 
plaintiff was tripped up and thrown down and suffered injuries 
including a fracture of the knee. On the trial before Longley,
•I., the jury found in favour of plaintiff that the injury com
plained of was caused by the negligence of defendant and that 
such negligence consisted in the work not being properly fin
ished. and awarded plaintiff the sum of $2,000 damages. The 
Court was moved to set aside the verdict and findings and to 
«•liter judgment for defendant on the ground that there was no 
evidence on which the same could be supported, and as against 
evidence, and for misdirection and non-direction.

The appeal was dismissed, Mk.vuukk, J., dissenting.
F. II. lldl, K.C., for appellant.
II. Mellishf K.C., and ,/. B. Kenny, for respondent.
The judgment of the majority of the Court was delivered by 
Graham, E.J.:—The jury has found that the injury com- 0rehaa*w. 

plained of was caused by the negligence of the defendant and 
that the negligence consisted in the work not being properly 
finished.

In May, 1911, the city of Halifax constructed a concrete 
sidewalk along the western side of Granville street, at the south
ern end of it, where it enters Salter street, and at right angles
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to the latter. They i*d for the old brick sidewalk
which had been there this concrete pavement. Its terminus was 
extended to the edge of the kerb of the Salter street sidewalk 
on its northern side. That was the mode in which the junction 
was formed. So that anyone walking up or down the asphalt 
sidewalk on Salter street would cross this end of the concrete 
sidewalk projecting from Granville street.

The concrete admitted of a better grade along Granville 
street than that of the former brickwork. Salter street is one 
of the steepest streets running up from the harbour and the 
grade of that sidewalk lengthwise was much steeper, of course, 
than the even surface from side to side of the Granville street 
sidewalk. So that had to he considered in making the junction. 
The grades were different. Tin* city people were contented to 
cut down the asphalt sidewalk at the end for some two feet or 
more up the hill and that gap was covered up with earth or 
ashes and earth, and it was left in that condition. By and by 
the autumn rains came in due course and the steep sidewalk 
down Salter street with the buildings at its side formed a con
venient bed for the collection of surface water naturally flow
ing down hill and naturally washing out this earth junction. 
I rely on the evidence given hv the defendants. At page lit 
Mr. Downey, the foreman of streets, says:—

lfow long could you reasonably expect Hint clay to stay there? A. It 
is hard to say. It is liable to lie washed out in an hour. If it were in a 
level place witli no rain it might last for a year.

And in cross-examination, he says:—
Q. This is a pretty steep street, one of the steepest in the city? A. 

Yes. 1 guess it is.
V. The steeper the street the more likely the elay would Ik* to wash 

out? A. Sure.
Q. In such a place it might wash out in an hour? A. Provided it

Q. When you went to see it after the accident, there was some evid
ence that it had been washed out? A. Yes.

Q. You do not know when it was washed out? A. No.
Q. You have no idea? A. No.
i). You repaired it? A. Yes.
Q. With ashes? A. Yes. we t<nik some of the stulT that was washed 

out anil got some more ashes. . . .
Q. What would it have cost to have replaced those two feet with con

crete? A. Wc could not do it liecnuse it was not ordered. . . .
Q. It would have cost #0 to do it with concrete? A. Yes.
V. .Ami it would Ik- cheaper in asphalt? A. 1 think it is cheaper.

No real excuse was given for not making the junction with 
concrete. Mr. Doane’a statement aa to filling the space with 
asphalt, that it was “like repairing an old rubber ; you

^645
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not unite the old and the new,” dors not meet the eontention 
that even asphalt would have hern much better than earth and 
ashes, and that for a temporary junction, until the Salter street 
sidewalk is itself in time replaced with a concrete sidewalk 
asphalt, although not good for a permanent job, was much 
better than what was used.

So. as I said, the rain came, a result that should have been 
anticipated, and Mr. Doane, the city engineer himself says,
p. 18:—

(,». I hii|i|mwv there is no dnllht that the sidewalk as the lady deaerihed 
it would he dangeroiiH? A. Ye*.

And the lady says that walking up on that side in the even
ing she stepped over the kerb and into the hole and was tripped 
up and fell and her knee was seriously injured, the kneecap 
being fractured.

Cnless I have mis-stated the facts I think the ease does not 
require a reference to the eases. The distinction between mis
feasance and non-feasance, between const ruction and disrepair 
or neglect to repair has become a familiar one. The jury had 
good sense when it said that the work was “not finished.'* If 
a builder or anyone in that line had left a piece of work for aq 
owner in that condition lie would. I think, have sent for him to 
return and finish the job. This in my opinion was a work of 
construction, putting down the (Iranville street sidewalk, and 
the want of a proper junction almost inevitably resulted in 
what happened. One would suppose that it never rained in 
Halifax the way some of the city witnesses speak. A juror's 
experience would be quite otherwise I am sure. The city had 
plenty of money to construct this pavement, and surely to con
struct tlie incidents of a proper junction with the surrounding 
work. In my opinion, there is no ground for disturbing the 
findings of the jury.

The learned counsel for the city referred to the summing 
up ami although it was highly favourable to his client lie com
plains that negligence was not properly put to the jury ; that 
the word was used without any definition.

Now it is clear from the summing up that sometime during 
the trial, whether by counsel or by the Judge, there was a de
finition given and the learned Judge adopted it by reference. 
He says :—

It wa* wtatiil ill tin- definition what negligence was; the learned conn 
*el *ai«l that thi* wa* negligently lowering the widewalk. hilt. etc.

It is clear that the jury knew from this what they had to 
pass on. But suppose the matter was omitted. It is no time for 
silence on the part of counsel merely because lie finds a Judge 
summing up favourably for his client if he is in fact omitting

24—i a U.I..R.
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Tobin
a verdict against the evidence: 1/rcal Wctlrrn Itnilmiii Co. v. Braitl. I 
Moo. p.<\ N.8. 101, 15 Eng. R. 040.

Halifax It eannot he said that this verdict is not entirely in ac
cordance with the evidence.

Graham. E..Ï. The subject of the damages given by the jury. $2.000. was 
mentioned. I agree with the jury. The infirmary bill and the 
doctors’ bills approximate $380 or $4no. The plaintiff was 93 
days in the infirmary under the doctor's directions.

She had been carrying on a dressmaker’s business and could 
not. up to the time of the trial, do the work necessary to obtain 
for her the same income. The doctor sa vs. “She is limited at 
least half in her earning capacity.”

(J. Is it u |H»rnmnent injury? A. Yes, any injury to the joint I*.
Q. Is it likely to lie painful up to the present time where there is 

movement? A. Ye*, distinctly so. Time will have a tendency to relieve 
that. . . .

Q. What do you say as to the probability of her ultimate total recovery; 
is it probable at her age ((17» that she will ever absolutely recover the 

.complete use of her leg? A. 1 would say it would Ik* improbable.
She herself says;—

Q. You say that you suffered great pain? A. Yes. . . .
i). Is you knee still troublesome? A. Yes. it is. 1 cannot walk half a 

block even with a stick.
Q. At the time the accident occurred you were doing a dressmaking 

business in the city? A. Yes.
V. Ilow long in consequence of the accident were you prevented from 

doing that work? A. For live months.
Q. In consequence of the accident have you been disabled from doing 

your work? A. Yes.
Q. You are not able to work as usual? A. No.

1 think that the city received very favourable consideration 
in the summing-up as to this matter of damages and the jury 
have not felt at liberty to exaggerate in the slightest the mat
erials which go to make up this plaintiff’s claim. The appli
cation of the defendant should la* dismissed ami with costs.

Mruglier, J. 
(diaaentlng)

Meauiikr, J., was of opinion that there had been a mis
trial on account of the failure of the trial Judge to instruct the 
jury with respect to the distinction between misfeasance and 
non-feasance.

Rmsell, J. 
Ritchie, J. Russell and Ritciiie, JJ., concurred with Graham, E.J.

Appeal (lismixsetl.
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BAKER v. MacGREGOR. B. C.
Hri fifth Columbia Court of Appeal, Macdonald, C.J.A., Martin, (Jallihcr, ('.A.

and McPhillips, ././. I. February 23, 1014. |((| (

I. Alteration or ixstkvmkntn (81—2)—Contracts—Materiality.
The alteration which will avoid a written contract when made with

out the privity of the obligee, must be us to n material point thereof, 
ami the insertion in a broker's “bought note” of the name of the 
plaint ill" claiming thereon as the principal for whom the other 
broker named had contracted with notice to the issuing broker of 
the name of such principal would not Is- held to In- a material al 
terntion even if there was not evidence of assent thereto by the 
obligee, where the insertion of the name made no attempted change 
in the plaintiff's rights.

[Cooke v. Fshelby, 12 A.V. 271 : Nuffetl v. Hank of Knytand, f» 1 
401 ; PattiuHon v. LuvkUy, L.R. 10 Ex. 330, referred to. |

Appeal from judgment of ('lenient. •!.. in favour of the Statement 
plaintiff in a stock-broking transaction.

The appeal was dismissed.
White side, K.C., for the appellant (defendant).
Woodworth, for the respondent (plaintiff).
Macdonald, C.J.A. :—The evidence of the defendant Robert Mm-RnmiM. 

son appears to me to more clearly shew the nature of the trans
action in question than that of defendant MacGregor. It shews 
that Robertson had had several transactions with MacGregor 
on Baker’s behalf, and that on the day in question, April 21).
MacGregor had in his hands $600 of Baker’s money, and wanted 
Robertson to get Baker to re-in vest it in stock futures and sug
gested that he, MacGregor, would sell to Robertson for Baker 
4,0110 shares of Steamboat Mountain stock at 20c. per share, 
and would give a bought note to Robertson as Baker’s broker 
agreeing to re-purchase the shares at the end of sixty days at 
25c. per share. Robertson says that he paid MacGregor $200, 
which, with the $000 already mentioned, made up the $800 for 
which the shares were purchased. It was really for the use of 
this sum of $800 that MacGregor was agreeing to pay in sixty 
days $200, that is to say. lie was selling the shares to Robertson 
as Baker’s broker for $800 and agreeing to buy them hack at 
end of sixty days for $1,000.

MacGregor, in his examination for discovery, says that lie 
dealt with Robertson as with other brokers. If the transaction 
was a brokerage one, pure and simple, and not a personal con
tract with Robertson, then it does not matter whether Maker’s 
name was mentioned or not.

It appears that Robertson after receiving the bought note 
from MacGregor, altered it by inserting the words "for Thomas 
Baker,” and it was contended that this alteration voided the 
transaction. If I am right in the conclusion that the trails-
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action was a brokerage one, the insertion of those words in the 
bought note did not in any way affect its terms. The fact is, 
if the plaintiff's and Robertson’s stories to the effect that 
MacGregor bought the shares for linker through Robertson are 
believed, that bis (MacGregor’s) liability in the matter has not 
been affected in the slightest degree by the insertion of the 
words. They were simply superfluous words. 1 would dismiss 
the appeal.

Miirtin, j.a. Martin, J.A. :—In my opinion the learned trial Judge has 
reached the right conclusion in this matter and, therefore, the 
appeal should be dismissed.

oaiiiher. j.a. Gai.lmbr, J.A. :—1 agree with the judgment of the learned 
trial Judge.

In (v. Kslnlbif ( 1887), 12 A.C. 271, Lord Watson 
says, at 278:—

It imiMt lie hIivwii that he (tin* agent I wild the good* a* hie own or in 
other wonts that the eiretimetanees attending the sale were ealeulated to 
indiiee and did indnee in the mind of the purchaser a reasonable Relief that 
the agent was selling on his own account, and not for an undisclosed 
principal, and it must also Is* shewn that the agent was enabled to appear 
as the real contracting party by the conduct or by the authority, express 
or implied, of the principal.

Here the defendant says he was dealing with the agent as 
a broker. He bail bad several deals with him before, some as 
principal and some as agent. There is a conflict of evidence, 
the defendant swearing he thought he was dealing with Robert
son as a principal and Robertson swearing that MacGregor 
knew that Baker was principal. Be that as it may. MacGregor 
made no inquiries to assure himself that he was dealing with 
Robertson as principal. Moreover. Baker did nothing by which 
Robertson was enabled to bold himself out as the principal, in 
fact he demurred, because the contract was not made out in his 
name until assured it was all right. 1 cannot distinguish this 
ease from Cooke v. h'sln I In/, supra. The appeal should be dis
missed.

McPhiilipe.j.a. McPllllJ.li’s, J.A. :—The action is one brought to recover 
the sum of $1,000 upon a bought note entered into by the appel
lant MacGregor, with his co-defendant Robertson, the latter, ns 
alleged, being a broker acting for the plaintiff. Both Mac
Gregor and Robertson were brokers and bad large transactions 
together.

The appellant MacGregor bought of Robertson, as set forth 
in the bought note, 4.000 Steamboat Mountain Mining Corpora 
tion shares at 25c.—$1,000—the terms being 60 days, the date 
of the transaction being April 28, 19...., the year being left 
in blank, but upon the evidence it can be said to have been 1911
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It is cou*'•iicled tlnit the words “for Thou. Baker, Esq.,” 
were inserted in the bought note by Robertson unmithorizedly.
However, Robertson swears that MacGregor was to have in
serted these words at the time, and it was the agreement at the 
time, and that he did so carrying out the well-understood agree
ment, when lie noticed the omission. Robertson also states that 
he advised MacGregor that he had done this, and presump
tively it was assented to, and apparently the learned trial Judge MrPhiiiip-. j.a 
was satisfied upon the evidence on this point, and as it was a 
matter eminently for decision by the learned trial Judge, I 
think this question may be dismissed from further consider
ation, remarking only that the material alteration of written 
documents after their delivery is most unwarrantable, and can 
only In* supported when the surrounding circumstances admit 
of the Court finding that the alteration under the circumstances 
was right and proper, and made by one of the parties to the 
contract with authority express or implied. Here it may he 
remarked that the bought note without the added words would 
be equally enforceable, as I view the facts, and looking at the 
evidence of Robertson, which, apparently, was accepted by the 
learned trial Judge, Robertson asked MacGregor to insert “for 
Thomas Baker,” and it being omitted, lie did so. coupled with 
his i Robertson's) statement at p. 55 of the appeal book.
In* i MacGregor I asked me to gel Mr. linker to employ money in the four 
thousand SteamlNwt Mountain Mining ( orporation -Imre* ami lie i Mae 
Gregor | SU ill lie wouhl give me a emit met to get them Imek at SiAr. a

V- Ami «Iid MacGregor know whose money wan to lie thus employed? A.
Yes.

So that it can well be said, in my opinion, that the alteration 
by Robertson was an alteration for which MacGregor was re
sponsible. and at the worst. Baker being tin* undisclosed prin
cipal. tbe bought note is not avoided, but enforceable accord
ing to the original terms—which will make no difference in the 
way 1 view the facts of the case.

It might he further said that the alteration is not one that 
could he said to be a material alteration, one altering or attempt
ing to alter the character of the writing itself.

The question of the materiality of an alteration was con
sidered in Suffrll v. Bank »/ England (1882), 51 L.J.Q.B. 401, 
where the alteration was that of a number upon a Bank of 
England note, and it was there held that it was a material al
teration, and a bona fide holder for value was held not en
titled to recover. Jessel, M.R., at p. 408, said :—

First a# to the general law upon the «abject, which I take to lie set 
tied now beyond dispute, it may Ik* safer to cite the very word* of the 
authorities which have nettled the law. The leading ease on the sub-
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ject, which, from the time of James I. when it was pronounced, has been 
ho treated, in Pigoi'n case. 11 Hep. 29l>., and whatever may Ih* said of the 
third resolution in that case, no douht or question has ever ln-en raised 
as to the validity and application of the second resolution, which I will 
now read. "Secondly, it was resolved that when any deed is altered in 
a point material, by the plaint ill' himself or by any stronger, without the 
privity of tin- obligee, be it by interlineation, addition, erasing, or by 
drawing of a pen through a line or through the midst of any material 
word, the deed thereby becomes void.”

So that the alteration must lie in a point material, and the erasure 
of a single word which is material destroys the instrument.

The Master of the Rolls goes on to cite the cases establishing 
that the rule is not confined to deeds, hut applies to hills of ex
change, bought and sold notes, concluding with these words, at 
404:—

The result is that the law. as settled by those cases, applied to all in
struments in writing; ami there was no distinction for this purpose be
tween an instrument under seal, which is called a devil, ami an instru
ment without a seal which is not a deed.

It is to be noted though that, at p. 407, the Master of the 
Rolls carefully guards the decision come to; he there refers to 
the judgment of Lord Coleridge, which in that ease was under 
appeal, and s this language of Lord Coleridge:—

It has always liven held that the alteration which vitiates an instru
ment must la» a material alteration, that is. must lie one which alters or 
attempts to alter the character of the instrument itself, and which affects 
or may affect the contract which the instrument contains or is evidence 
of (7 Q.B.l). 871).

Then SatuitTHon \. Sfimoiuls, I II. & II. 429; and AhlouH v. Corturell, 9 
II. & S. 907. .‘17 LJ.Q.ll. 201. L.R. .'I Q.B. .178, arc cited as clear authorities 
to shew that an immaterial alteration will not do. I am by no means 
satisfied at present that that statement is incorrect as regards an ord
inary mercantile contract which contains nothing but u contract. It is 
difficult to see how an alteration could Ik* material if it did not affect the 
contract, but there may la» such cases, and I expressly reserve myself tin- 
right of saying, if that case should ever occur, that it has not licvn de 
cided by the authorities referred to.

In Smith’s Mercantile Law (190.1), lltli ed., vol. 1, at p. 
313, we haw this statement of the law founded upon Master \ 
Miller (1793), 4 Term Reports 320:—

A bill is avoided by alteration, if it lie materially altered without 
the assent of all parties liable thereon except as against a party who ha- 
himself made, authorized or assented to the alteration, ami subsequent 
endorsers.

Then, at p. 677 in Smith’s Mercantile Law, the same volume, 
we have this stated:—

But a mistake in Isitli notes as to the seller's name was considered not

8
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to vitiate tin- contract it it were not shewn that any one was prejudiced 
thereby.

This statement is supported hy a footnotv un reading as 
follows :—

Mitchell v. I.apage t 181Ü), Holt 253. One of the grounds of the 
ruling of Gibbs, L.J., was that the buyer bail assented to the substitution 
of the IIrin named in the note# ax sellers. and this in the ground on which 
it cun beat In* supported. See the notes to this case in the revised Re
port*, vol. 17. p. 635.

I have not overlooked Powtll v. Divett (1812), 15 East 2!l. 
12, 104 Eng. R. 755. where it was held that :—

A material alteration in a sale note by the broker after the bargain 
made at the instance of the seller without the consent of the purchaser, 
annuls the instrument, so as to preclude the seller from recovering upon 
the contract evidenced by the instrument so altered by him; there Iw-ing 
no other evidence in writing of the contract to satisfy the Statute of 
Frauds.

Vpon the facts of the case before us it seems to me there was 
ample evidence upon which the learned trial Judge could hold, 
and this Court likewise can hold, that MacGregor assented to 
the alteration, in fact it was the contract, and in effect is no 
material alteration.

In Pattinson v. Luckley (1875), L.R. 10 Ex. 330, we have 
the case of an altered contract—and where the Court took the 
view that it was a material alteration, having relation to orders 
for extras—a new trial was directed, hut Brain well, B., at 44 
L.J.Ex. 183, said :—

What he is really iNiund to do is to shew the actual contract, and that 
lieing so, I doubt very much indeed whether the document was. under the 
circumstances, so spoiled as not to Is* the governing instrument. For a 
variety of instances may Is* put. Suppose, instead of the quantum meruit 
being for the advantage of the defendant it were to his detriment. Our 
only alternative is to say that lie has no option to rely on the dm-iiment 
or quantum meruit at his pleasure. No doubt there are cases where a 
man may so conduct himself ns to give an i, take for example the 
case in the Court of Exchequer Chamber where a quantity of cargo was 
put on board a vessel, and it was a short cargo but the consignee was 
entitled to a full one. The person for whose Is-nelit it was shipped may 
say, “I will or will not take it and you shall not In* allowed to sav the 
contrary, because you have broken the agreement.” Hut I doubt whether
a man can say. “This or that is ........ ontract according to my pleasure.”
There is another difficulty. Sup|a»se the action were on a deed, and the 
deed was mutilated so ns to In* no longer binding under certain eir 
cumstances, does the plaintiff lose the benefit which he would have from 
the fact of the contract Is-ing by deed so that the debt could In* barred by 
the Statute of Limitations in six years only 1 And, if the seals were cut 
off a deed which had previously passed an estate, no doubt the estate 
is not lost. It seems to me the terms of the contract must Is- ascertained.

B. C.
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B.C. I think tin* cnee of tin* Karl of Falmouth v. Huberts, II L.J.Ex. 180, and
tlio olworvatioiiH of Parke, 11., thereon, are of great value an shewing us 
what ought to lie the right conclunion here, namely, what was the bargain; 
and if the instrument has censed to have an intrinsic operation, we must
look at it to see the terms.

It would seem that at the trial the question was raised as to
whether the action was brought upon the bought note which

McPhiiiips. i v contains the alteration, and what took place is to be found at
p. 5!) of the appeal book, and reads as follows:—

Mr. Whitrsiile:—I submit, my learned friend has not made out his 
ease. In the first place he is relying upon a contract which has been 
materially altered.

Tun ('oi ht:—No, you see lie is not suing on that document, hut for 
money lie says lie loaned these two gentlemen instead of one.

Mr. U liitesiilr:—llis pleadings shew that is what he is relying on and 
that is what the evidence certainly shews.

Tiik Cot'KT:—It is only the evidence of the transaction.
Mr. Whitrsiiln—*1 hat is the agreement on which he is suing, lie goes 

down and demands payment of this $1,1100.
Tub Coprt:—<hi the wording of that document. it is in the nature 

of an admission.

Tlu* statement of claim being turned to, it is seen that the 
action is formulated on an advance made by the respondent 
Baker to the appellant MacGregor, and that the bought note 
was only one element of the transaction, and a portion of the 
terms of the contract.

Therefore, the learned trial Judge, upon the authority of 
Pattinson v. Lurklnj ( 1875), L.R. 10 Ex. 330. was well en
titled to rule ax he did.

Were it that the alteration is a material one, and was not 
assented to by the party to be charged (MacGregor) it is 
seen that the bought note can he looked at to see what the con
tract was, and its terms.

It is a matter for remark that a most extraordinary bonus 
was paid for the advance made of $800, namely, $‘200 for the 
loan of $800. for sixty days. However, this was not dealt with 
by counsel upon the argument, and I assume needs no further 
reference being made to it other than it indicates the reckless
ness of the brokerage business as carried on in stock of ab
solutely no value, as matters seem to have turned out.

Now, with regard to the facts adduced at the trial, there is 
evidence establishing the fact that MacGregor well knew that the 
money he received was the money of Baker, and also that Baker 
was making the advance to him.

It was attempted at the trial, and is argued here, that Mac
Gregor dealt with Roliertson. his co-defendant, in this action, as 
principal in the transaction, and that the equities existing be-
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tween them must lie recognized, tlmt is. set-oil* of account*, and B. C.
that no sum is due or owing hy MacGregor, therefore the action c A"
should stand dismissed. 1<U1

In my opinion, any such contention is upon the evidence — 
absolutely untenable, as MacGregor stated that lie dealt with 
Robertson as a broker, and that they mutually dealt with each Mu-
other in a large way; it is true that in other portions of his Grkooh. 
evidence he attempts to say that Robertson in the transaction we MriMiiiiip*. j.x 

have before us dealt as principal, but we have as against this the 
express finding of the learned trial Judge that he dealt with 
him as a broker. The learned trial Judge's reasons for judg
ment being as follows:—

I uni unable to liml Unit tIn* fl«if«'inliint MacGregor knew on the 2Htli 
ilny of April. Illll. Unit I'nlx-rtson was agent for tliv pinintilT in taking 
tliv ilvfenilant's bought note, hut lie ilealt with him a* a broker, ami I van 
see nothing in the pinintifi*m romliiet to imluee a belief on the ilefemlant’s 
part Unit lloliertHotl was selling as prineipnl. Cook \. Unhlbji (1**7). 12 
A.V. -71. therefore applies, ami the plnintill is entitled to jinlginent for 
*1.000 with interest at f> per vent, from .lime 27. loll, with costs. None 
of the costs occasioned by making Itnliertson a defendant should In* taxed 
against the defendant MacGregor. The shares, the subject matter of the 
ileal me said to Is» worthless, but the defendant MacGregor is entitled 
to them.

To enable the appellant MacGregor to succeed upon this 
appeal, it is necessary to establish to the satisfaction of this 
Court, and against the finding of the learned trial Judge, that 
upon tin* evidence the respondent Baker allowed Robertson to 
appear as in the transaction. Were that established
it would admit of MacGregor being entitled to meet the action 
by the set-oil* of the debt due to him by Robertson, that is. if 
the debt was incurred before MacGregor knew of the true re
lationship. that is. that Robertson was acting for Baker.

When it is apparent that it was an advance of money—a 
loan—to contend that the money was advanced by Robertson to 
MacGregor is an idle contention upon the facts, as. admittedly 
Robertson was not in funds; and even upon the other phase of 
things it is apparent that MacGregor and Robertson were deal
ing with each other as brokers—which in its very statement im
ports principals into the transaction.

The most destructive point of evidence against MacGregor's 
contention is this—that lie received the $800 which with the 
agreed-upon bonus of $200*makes up the $1,000 sued for, by 
taking to himself $600. the money of Baker then in his hands, 
and $1200 which Robertson handed to him. and with the know
ledge of Robertson's financial position, can it for a moment lie 
contended that MacGregor dealt with Robertson as being the 
principal in the transaction? What warrant would there he to

6303
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irresistible one, that MacGregor well knew that Baker was the 
principal, not Robertson.

It follows that the appeal, in my opinion, should be dis
missed, and the judgment of the learned trial Judge affirmed.

Appeal dismissed.

MAN. REX v HAGEL and WESTLAKE.

K. B.
I'M i

Manitoba King's Bench, Curran, ./. March 9. 1914.

1. Witnesses (|IIB—43)—Cross-examination in chiminal vases— 
Direction of court to call alleoeii associate in tiie offence.

Where, on charges of assisting a prisoner to escape ami of eon- 
spiring with the prisoner for that purpose, the indictment is laid 
without calling before the grand jury the prisoner, who had been 
re captured, the trial judge is not hound to give a direction asked by 
the accused that the prisoner Ik* called ns a witness for general cross- 
examination without making such witness a witness for the accused, 
nor a direction that the Crown make the prisoner its witness, if the 
Crown is prepared to permit counsel for the accused to interview 
such prisoner as to the evidence he can give and oilers to facilitate his 
living called as a witness for the defence if desired.

I It. v. Holden, 8 ('. & 1*. (100; R. v. Stroncr, 1 C. & K. 050. distin
guished.]

Statement Criminal trial at tin* assizes.
One John Krafehenko was committed for trial by the police 

magistrate at Winnipeg on a charge of murder. That evening 
he escaped from the police station. The accused, Percy Hagel 
and John Westlake, were indicted at the following assizes on 
two charges: one for conspiring with Krafehenko and others 
to assist the said Krafehenko in escaping, and one for assisting 
Krafehenko to escape.

Counsel for the accused raised the question that Krafehenko 
who was in custody awaiting trial, was an important witness 
but his name was not placed by the Crown on the back of the 
indictment and he asked that the Court order that the Crown 
be directed to call Krafehenko as a witness, or. in the alter
native, that the Judge call him and examine him as a witness 
neither for the Crown nor the defence, but in the interests of 
justice.

R. A. Ronnar, K.C., and //. D. Cutler, for the accused.
E. Anderson, K.C., and R. H. (Jraham, for the Crown.

Curran, J. :—Counsel for the accused ask for an order from 
me as the trial Judge at this assize, directing that one John 
Krafehenko, named in the indictment as one of the confederates 
of the accused in the alleged conspiracy, he called by the Court 
as a witness indifferent to either prosecution or defence in the
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furtherance of justice. It is contended that ns this party is 
alleged to be one of the conspirators, though not indicted or 
charged as an offender, he must lx* in possession of some know
ledge of the offence and that in the interests of justice he ought 
to he called by the Court to enable the accused to derive any 
benefit possible from his cross-examination by their counsel. 
The Crown refuse to call him and his name is not among tin* 
Crown witnesses endorsed upon the indictment, nor was he 
examined by the Grand Jury.

The following authorities have been cited by counsel for the 
accused in support of the motion: lirgina v. Holden, 8 C. & P. 
60(j ; Hujina v. Strom r, 1 Car. & Kir. 650; Hoscoe. Crim. Kv., 
13th ed., 115. These eases do not. I take it, establish any gen
eral principle applicable to all criminal cases. The first was a 
ease of trial for *r. The prisoner and deceased and their 
families lived in the same house and on a certain night there 
was a dispute between them and blows passed in the presence 
of the wife of the deceased and her daughter. Tim daughter 
was not called by the prosecution nor was her name on the 
hack of the indictment, though she was present in Court, hav
ing been brought by the defence. Counsel for the prosecution 
stated to the Court that he did not intend to call her. The 
learned trial Judge. Patterson, J., said:—

MAN.

K. B.
inn

Rkx 

Hi uki. 

Wksti.akk

She ought to lx* called. .She was present at the transaction. Every 
witness who was present at a transaction of this soil ought to Is* called 
even if they give digèrent accounts; it is lit that the jury should hear 
their evidence so ms to draw their own conclusions as to the real truth 
of the matter.

The daughter of the deceased was examined. It further ap
peared that a post mortem of the hotly of the de
ceased had been , at which three surgeons. Priant, Mayer 
and Henderson, or took part. Priant and Mayer were
called by the prosecution lint not Henderson. It further ap
peared that some difference of opinion existed amongst these 
surgeons as to the cause of Henderson's name was not
on the indictment as a Crown witness, but lie was present in 
Court. The learned trial Judge said:

Ah he is in Court 1 hIimII insist on hi* being examined, lie is n material 
witness who is not culled on the part of the prosecution, and as lie is in 
Court I shall call him for the furtherance of justice.

Henderson was then called and examined by the learned 
Judge himself.

The other case was one of rape, tried before Lord Chief 
Paron Pollock, at the Shrewsbury assizes. The prosecutrix 
swore that almost immediately after the commission of the 
offence she complained of it to her employer’s wife, a Mrs.
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Smith, «ml shewn! Mrs. Smith some blood in the cowhouse 
where the offence was alleged to have taken place and that Mrs. 
Smith said Pooh.” She further stated that on the day follow
ing the offence her clothes were washed by a washerwoman 
named Chet wood and that these clothes had blood upon them. 
Neither Mrs. Smith nor the washerwoman had been bound over 
to give evidence and their names were not upon the back of the 
indictment. Doth parties were in ti e at the trial as
witnesses for the defence. The learned Judge, upon being ap
prised of this said :—

They niu*t In* ImiIIi ealle<l h* witneHNe* for llir prouvait ion. luit I hIihII 
allow tin* coiinwl for till- prouvent ion every latitude in examining them.

Roscoe, Crim. Kvid., 13th ed., at p. 116, says :—
A dodge has power to rail and examine a witness who has not liven 

called by either of the partie* and if he doe* ho neither party van cross- 
examine without the Judge's leave. Such leave ought, however, to la* 
grunted if the evidence given is adverse to either party but the cross-ex
amination should In* eon lined to the answer* given and a general cross- 
examination should not In* permitted.

This latter relief is not, however, what the counsel for the 
accused wishes. He wants the person named called and put 
in the box for general cross-examination without in any way 
making such person his own witness. It is not, as I understand 
the object of the motion, that the trial Judge should call tin- 
wit ness and examine him himself and limit cross-examination 
to rs arising out of the answers so given. The question 
then is. ore the two cases cited any authority for the order 
sought ? I do not think they are, at all events, sufficient auth
ority to warrant my departing from the usual practice. The 
Crown has offered to permit counsel for the defence free access 
to the proposed witness who is now confined in the Provincial 
(laol at Winnipeg upon a commitment for the crime of murder, 
and awaiting his trial at the Morden assizes, which will be held 
on the 10th " I suggested this course to the accused’s
counsel as lie had previously alleged as a reason for making tin- 
mot ion that he was denied access to this man and did not know 
and had no means of knowing what evidence he would give if 
called, and he therefore did not feel justified in calling and 
making this man a witness for the defence. To obviate this 
difficulty counsel for the Crown made the offer 1 have just re
ferred to. upon which counsel for the accused said he did not, 
for personal reasons, wish to go near the party or have any
thing to say to him, but insisted that the Court ought to call 
Krafchenko and have him put in the witness-box for full cross- 
examination by the defence.

Now, I think the circumstances here are very different from
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those which existed in the cases cited. Here the proposed wit
ness is implicated directly in the offence charged against the 
accused and though not indicted with them might have been. 
The witnesses referred to in the eases cited were in no way 
connected with the offences charged. In the one ease the 
daughter and her mother were the only spectators of the crime, 
and as such manifestly both ought to haw been called hy the 
Crown. All of the medical men who assisted at the post mortem 
though differing in opinion as to the cause of death should, 
in fairness to the accused, also have been called by the Crown. 
In the other ease it is apparent that the Crown officers did not 
wish to call the woman Smith fearing, if the fact was not ac
tually known to them, that she would deny the complaint and 
so weaken their ease, which actually happened, resulting in an 
acquittal. Neither Mrs. Smith nor the washerwoman were in 
the remotest degree implicated in the offence charged. They 
were both perfectly indifferent witnesses who. under the cir
cumstances of that case, ought to have corroborated the testi
mony of the prosecutrix in a very important matter, that of 
her prompt complaint of the outrage and condition of her cloth
ing if the story told by the prosecutrix was true. In such a 
case ought not the Crown, in justice to the accused, and to the 
end that the truth might he elicited, have called these parties. 
1 think so. but can these cases be held to establish generally in 
all criminal cases the right of an accused person to invoke tin- 
special intervention of the Court on the general ground of the 
furtherance of justice when the ordinary means of conducting 
his defence are fully open to him. I do not think so.

I have no means of knowing what evidence Krafchenko can 
or will give. He may deny all knowledge of the alleged con
spiracy or may freely admit it and implicate the accused. The 
Crown is the heist judge of how it will prove its case. Tin- 
trial Judge has no right to interfere with this judgment, and 
I certainly would have no right to direct the Crown in such a 
case as this to make Krafchenko their witness. Apparently 
the Crown thinks it can establish its ease without Krafchenko s 
evidence or it would call him. If the defence wants him as a 
witness he is freely available to them. Hail the Crown not 
made the oiler of access, I would have felt differently about 
the matter and there would tln-n have been reasonable ground 
for the request.

As it is, Mr. Anderson, representing the Crown, has offered 
to detain Krafchenko here long enough to permit the accused's 
counsel to interview him. and if desired, call him as a witness 
for the defence at the opening of the trial to-day or within such 
reasonable time, having regard to the trial of Krafchenko at 
Morden, as can In* allowed. This arrangement seems to me to be
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eminently fair and one which fully meets the demands of jus
tice to the accused. There is no reason, in my judgment, for 
departing in this case from the usual order of procedure in 
criminal cases, and 1 therefore deny the motion.

I do this upon the assumption that the offer made hy the 
Crown still holds good and is fully implemented to the end that 
the accused’s counsel may have ample opportunity of inter
viewing John Krafchenko and ascertaining what evidence, if 
any, he can give upon this trial, and so determining, as is their 
undoubted right, whether or not to call him as a witness on 
their behalf. If this is not permitted then the order asked for 
may be made upon further application.

Ruling accordingly.

CLARK v. SWAN.
Rritifih Columbia Supreme Court, Manlotiahl, ./. March 10. 1014.

1. Contracts III A— 201)— Illegal by express provision—Violations
OF HTATCTF.—Pt'BLIC POLICY.

No right of action can spring out of an illegal contract; an agency 
contract constituting an essential part of a scheme to evade the British 
Columbia Land Act. B.S.B.C. 1011, eh. 120, and therefore illegal as 
contrary to public policy, is not enforceable.

[Rrmnilei v. McIntosh. 15 D.L.R. 871, 4s Can. S.C.U. 5W. followed; 
AMI . Soil Co. v. KUctrolythir Alkali ('o. (1912), 107 L.T. 4'10, referred
tod

Statement Action in damages for alleged misrepresentations and for the 
return of money paid upon a land contract.

The action was dismissed, hut without costs.
./. R. (Iran, for plaintiff.
A. I). Macfarlane, for defendant.

Macdonald, j. Macdonald, J.:—Plaintiff seeks to recover «lamages from the 
defendant for misrepresentations made to him by the defendant 
with respect to a parcel of land, comprising approximately 12,800 
acres, situate in the Naas Valley, British Columbia.

In the month of September, 1010, defendant représentée! to 
the plaintiff that such lands were good bottom lands that would 
only cost 820 to 830 per acre to clear, and were first-class agri
cultural ami fruit lands. The defendant also furnishnl a written 
report 1o the plaintiff in addition to making such verbal repre- 
sentationsas to the character and < y of the land. It appears 
that the plaintiff, being desirous of obtaining a large quantity of 
land in the Naas Valley, arranged with H. N. Boss to state such 
land under the Laml Act for purchase from the Provincial Govern
ment. Boss in turn employée! the defendant and accompanied 
him into tin» district, and, acting under instructions from plain
tiff. supplied «lefiiidant with the names of persons who would be 
used, as ostensibly desirous of purchasing such land. Boss also 
arranged for one Dybhaven to assist in the staking and paid him

B. C.
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directly for his services. The defendant was to receive 25c per B-c- 
acre for eaeli acre of land so staked and reported upon. g ç

After the staking had taken place, defendant returned to Prince mu
Rupert and thence to Victoria, with a letter of introduction to the -—
plaintiff. He gave him the report, and at the same time made ( IAUK 
the statements which 1 find grossly misrepresented the character Swan 
of the land. It was intended that the land should he obtained ^ ( ~ 
for agriculture and sold to intending purchasers for that purpose. 
Defendant was well aware of the object of the proposed purchase 
from the Government, and on the strength of the report and rep
resentations plaintiff paid the defendant at the time 8500, and 
subsequently a further sum of 8100. As a further result of such 
favourable representations, plaintiff paid provincial (îovernment 
$6,4(H) on account of purchase, and expended in advertising in the 
Gazelle 8260, and later on, having negotiated for a sale, felt justi
fied in proceeding with the survey of the property at a cost of 
$6,400. I accept his statements that all these payments were 
made on the strength of the report and representations made by 
the defendant. Defendant, except for the question of the ille
gality of th«‘ transaction, would be liable to tin* plaintiff for those 
amounts.

It appears that a sale of the property was made to Mr. ( >onyn, 
of London, Ontario, and he paid on account of the purchase 
•Sût),000, but on making a personal inspection of the land, rescinded 
the transaction and obtained repayment of a large portion of the 
money and security for the balance. It might be that the de
fendant would also be liable for the loss of profit which thus 
ensued to the plaintiff, but this claim was not pressed at the trial 
by the plaintiff.

Defendant, however, seeks to escape liability on the ground 
that the whole transaction, in which the partus were engaged, 
was contrary to public policy, as being an evasion of the Land 
Act, and thus illegal. It is quite apparent that the persons whose 
names were used by the defendant in staking the lam I were not 
really intending purchasers from the (îovernment; they were 
simply utilized for the purpose of enabling the plaintiff to secure 
a number of sections of land contrary to the provisions of the Act, 
which provides that only one section can be purchased at one time.
This practice of using names for staking has been too prevalent 
in the province, and was recently considered by the Supreme 
Court of Canada in Btownlee v. McIntosh, 15 D.L.R.871. IS Can.
8.C.R. 588, 20 W.L.R. tHMi. The facts are similar to those 
disclosed in this action, and Duff. J., in referring to them, says:

It is perfectly obvious that the scheme entered upon and succeaafully 
curried out by McIntosh «uni (inrnlmm through the agency of the plaintiff 
was » fraud upon the Land Act.
He then refers to the sections of the Act dealing with the right to 
purchase, and points out the restrictions upon purchase, of even 
an additional section of land, without having complied with the
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conditions as to improvements. He refers to the scheme being 
one to obtain the lands in violation of the provisions of the statute 
although in professed compliance with it, and then sell the lands 
to bona fide purchasers. I quote his judgment as follows:—

Any agreement entered into for the purpose of carrying out or facilitat
ing I lie carrying out of this fraud upon the band Act would lie an agreement 
which it would he the duty of the Courts to refuse to enforce as soon as the 
character of it should become apparent. The contract set up by tin- plain
tiff under which he agreed to assist in the sale of the lands is necessarily 
tainted by the character of the scheme as a whole. It follows that the 
action ought to be dismissed. For these reasons I concur in dismissing 
thi* appeal with costs.

When it became apparent at the trial that the lands in question 
had been staked in the manner indicated, I considered whether 
I should not apply this decision immediately. The statement of 
claim, however, was framed in such a way as not to disclose any 
illegality, and the plaintiff's counsel developed his evidence in the 
same manner, so it was only as a matter of defence that the nature 
of the transaction became evident.

1 was impressed by the fact that the parties, engaged in staking 
in this manner, were simply following in the train of numerous 
instances of a like nature, and that it was advisable to have all 
the evidence available before the ('ourt. Had I not entertained 
this view, I would have followed the cases referred to in AMT. 
Salt Co. v. Electrolythic Alkali Co. (1012), 107 L.T. 430 at 440, 
and dismissed the action.

It was contended that the decision in liromdcc v. McIntosh 
was not applicable to the present facts, and that the misrepre
sentations which brought about the loss to the plaintiff existed 
as a separate cause of action. 1 cannot disassociate this cause 

subject matter, out of which it arose. Carried 
to a logical conclusion, it would mean that the plaintiff might not 
be able to succeed in an action involving the title or ownership 
of the property so illegally \ but might recover in an
action for misrepresentation, as to the character of such property. 
This would be inconsist cuit, and in my opinion this position 
by the plaintiff is not tenable. The misrepresentations having 
been made in the maimer and under the circumstances indicated, 

cannot recover. “No right of action can spring out of 
an illegal contract.” See Broom's Legal Maxims, p. 570, and 
cases there cited.

It was contended that in any event the plaintiff was entitled 
to recover the $600 paid to the defendant. Having found that 
the nature of the transaction was illegal, the Court will not assist 
in the recovery back of moneys under such circumstances.

As to the question of costs, I think the defendant, on the facts 
disclosed, is not to his costs. The action is dismissed
without costs.

Action dismissed.

6^1^2448
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EDBORG v. ROYAL BANK.

British Columbia Supreme Court, Macdonald, ./. March IS, 1914. S. C.
1914

B.C.

1. Liens (§ II—7)—Employee's lien on assets or employer in priority
to bank's statutory security.

The statutory charge in favour of employees to the extent of three 
months' wages owing to them by the wholesaler or other person giving 
a statutory security to a bank under see. ns of the Hank Act (Can.). 
1913, may be enforced by direct action bv the employees against the 
bank, if the latter has taken possession of or sed of the property 
covered by the security.

2. Estoppel (8 II C—35)—By record—Judgment against one or two
DEBTORS.

A default judgment irregularly signed against the employer in an ac
tion for wages brought against the employer and also against the bank 
which had taken possession of and sold the effects of the employer 
under the latter's statutory security given the bank under sec. ns of 
the Hank Act (Can.), 1013. will not bar the plaintiff from proceeding 
with the action against the bank, where the irregular judgment was 
abandoned by plaintiff at the trial of the claim against the bank, and 
leave would if necessary be given to have the judgment formally vacat
ed, but. semble, both remedies might be pursued concurrently and 
no abandonment would be necessary to save recourse against the bank 
had i he judgment been regular

[Wake v. C. /*. I.umber Co., K B.C. 11. 368, distinguished: Hammond 
v. Schofield, |1H91| I tj.B. 453, applied.)

3. Banks ($ VIII Cl—192)—Statutory security -Priority for wages -
Bank Act (Can.). 1913.

As against a bank taking possession under a statutory security given 
to it by a wholesaler or other person under sec. NS of the Hank Act 
(Can.). 1913, the employees of the company may enforce their prior 
lien to the extent of three months’ wages either by resort to the assets 
or by a claim in debt against the bank which has disposed of the same, 
the intent of see. NS being that the bank obtaining the benefits of tIn
security must also assume its burdens.

| lit chard non v. Willis, 42 L.J. Ex. 08, applied; Tomerleau v. Thompson. 
10 I> Lit 112, referred to.|

Trial as against the bank of an action brought by employees statement 
of the Imperial Timber and Trading Co., Limited, against that 
company and the Royal Bank of Canada, which had taken a 
statutory security on the company's assets under sec. 88 of the 
Bank Act (Can.), 1013, and had realized thereon without satisfying 
the wages claims which by that section are made “a charge upon 
the property covered by the said security in priority to the claim 
of the bank thereunder."

The section further provides that such wages, etc., “shall be 
paid by the bank if the bank takes possession or in any way 
disposes of the said security or of the products, goods, wares and 
merchandise, stock or products thereof, or grain, covered there
by

Judgment was given for the plaintiffs against the bank.
S. S. Taylor, K.C., and Jamieson, for the plaintiff.
Sir C. U. Tapper, K.C., ami lleail, for defendant bank.
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Macdonald, J.

Macdonald, J.:—In this action the plaintiffs seek to recover 
from the defendant hank under suh-see. 7 of sec. 88 of the Rank 
Act. This sulwteetion as amended in 11)13 reads as follows:—

The bank shall, by virtue of such security, acquire the same rights and 
powers in respect of the products, goods, wares and merchandise, stock or 
products thereof, or grain covered thereby as if it had acquired the same by 
virtue of a warehouse receipt ; provided, however, that the wages, salaries 
or other remuneration of (htsoiis employed by any wholesale purchaser, 
ship|H*r or dealer, by any wholesale manufacturer, or by any farmer in con
nection with any of the several wholesale businesses referred to, or in 
connection with the farm, owing in res|iect of a period not exceeding three 
months, shall be a charge upon the property covered by the said security in 
priority to the claim of the bank thereunder, and such wages, salaries or 
other remuneration shall be paid by the bank if the bank takes possession, 
or in any way disposes of the said security or of the products, goods, wares 
and merchandise, stock or products thereof, or grain covered thereby.

The intention of this change was that the salary and wages of 
employees should, to a limited extent, he protected, in the event 
of the hank taking a security under see. 88 of the Act and attempt
ing to realize thereunder. Heretofore, employees were in <langer 
of losing their claims, and the amendment being remedial, such 
a liberal construction should In* applied as will liest ensure the 
attainment of the object of the Act. The legislation was follow
ing the trend of other enactments, creating a like preference in 
favour of wage earners. It was doubtless deemed especially 
necessary, where a security is thus taken bv a bank, as the em
ployees might have no knowledge of its existence, and a major 
portion of them might even lie in total ignorance of the financial 
position of their employers. They might by their services be 
improving the value of the property covered by the security, and 
then find, if steps were taken to realize under the security, that 
their claims were completely lost.

Even if the usual meaning of the language of the amendment 
falls short of the purpose intended, I think a more extended 
meaning should Ik* applied, if fairly susceptible. I question if 
this be necessary, and consider the amendment applicable to the 
facts disclosed in this action, both on the ground of the bank 
having taken possession and also having disposed of property cov
ered by its security under sec. 88. I think the statute in addition 
to giving a lien also creates a debt which may be recovered by 
action.

Wherever a statute gives a right to a sum of money, and provides no 
other means of enforcing it, an action lies.

Per Kelly, C.B., in Richardson v. Willis (1873), 42 L.J.Ex. 68- 
Mertin, B., in the same case, referred to Comyns l)iy. tit. Debt, 
A 9:

Debt lies upon any statute which gives an advantage to another for the 
recovery of it.
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Subject to the consideration of a further matter affecting the B. C.
liability, I find the defendant bank liable to the several plaintiffs s c
for the amounts due them up to the time of taking possession. mu
As to the plaintiffs employed by the month, this would apply to ----
th<‘ end of December, 1913, and to those hired by the day, up to Edboro 
December 24, 1913. Royal

The situation, however, as to liability, beeaine complicated Bank- 
by the form of the action and subsequent proceedings. m»«ioiuh. j.

Plaintiffs claimed from the defendant Timber & Trading Com
pany at common law, and sought also to recover in debt from the 
defendant bank under the statute. Both these claims were in
cluded in the same writ of summons, and the defendant Timber 
and Trading Company not having entered any appearance, 
final judgment by default was entered against such company, 
and the action proceeded as against the defendant bank. At the 
trial eounsel for the defendant bank contended that through this 
default judgment having been signed an election had taken place, 
and that the plaintiffs were debarred frfun enforcing any statutory 
claim they might have against the bank.

Counsel for the plaintiffs, while not admitting that tin- judg
ment had been properly entered, applied ex parle in open Court, 
and obtained an order vacating the judgment, and subsequently 
counsel formally abandoned any claim against the Timln-r and 
Trading Company, and sought to recover solely from the de
fendant bank.

If the default judgment had not been entered, and l>oth de
fendants were regularly before the Court at the trial, I think 1 
could properly have applied the provisions of o. hi, r. 11 (marginal 
No. 133) providing that no cause should be defeated by mis
joinder.

The question is whether the judgment having been entered on 
January 14, 1914, and remaining of record until the trial, operated 
as an effectual defence to the defendant bank. As apparently all 
the tangible assets of the Timber ami Trading Company had 
been taken ixissession of by the bank, no material object was 
gained by the entering of the judgment, nor does it appear that 
any execution was issued thereunder. It was an unnecessary 
step to take, and was not likely to confer any present or future 
lienefit upon the plaintiffs.

Vnlcss the defendant bank obtained a vested right by the 
signing of the default judgment, I think the plaintiffs should 
not lx* injured, by what 1 consider was a mistake. In Kendrick 
v. Harkep (1907), 9 O.W.K. 350 at 361, Riddell, J., says:—

Courts were not made and are not sustained by the people for the sake 
of counsel, but counsel exist for the assistance of the Courts in determining 
the rights of the people. I do not therefore hold plaintiff to her election, 
if such it can be called.
If the signing of the judgment even for the moment operated as
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an election by the plaintiff as between the two defendants, then 
was it such a binding act that it could not be remedied, even 
though the other defendant was unable to shew that it had in the 
meantime been prejudiced by the course pursued?

Plaintiffs contended that the judgment was so irregularly 
signed that it was not simply voidable, but void. The grounds 
in support of this contention are that the writ was not specially 
endorsed, nor was it for a liquidated demand, and it would appear 
that both these statements are correct, and the judgment was thus 
irregularly signed.

The plaintiffs could have moved to set aside the judgment 
so irregularly entered: see Vhitty's Archbold's Q.lb Prac., 14th 
ed., p. 205.

In Doe <(• Gretton v. Roe (1847), 4 (ML 570, Manic, J., said:—
I do not hoc why you should not have leave to set aside your own judg

ment without assigning any reason for it.
Still, in order to set aside, the judgment, an application should 
have been made on notice pursuant to the rules, and I do not 
think that the order made at the trial was sufficient to formally 
vacate the judgment and the record.

Assuming that the judgment was irregularly signed and was 
not properly set aside, did it nevertheless operate as a conclusive 
election and a bar to the plaintiffs' right to recover? Were the 
plaintiffs in a worse position than if they had p.oemled to trial 
in the ordinary course against both defendants?

If the judgment had lieen regularly signed and operated as a 
conclusive election, it created a vested right in the defendant 
bank. The judgment could not even bv consent be set aside to 
the pn e of such defendant : see “ The Rellecairn” (1885), 
10 P.l). 161.

I considered, however, that judgment was irregularly ami 
improperly obtained, and that the defendant bank was in the same 
IKisition at the trial as if the judgment had not been entered.

In llammond v. Schofield, [1801] I Q.IL 453, Wills, J., at 
p. 455, said:—

If a judgment he improperly obtained, ho that it never ought to have 
been signed, there can be no doubt when net aside it ought to be treated as 
never having existed.

Xo defence was delivered, nor objection taken by the defendant 
bank, based on this default judgment until the commencement 
of the trial. If a formal and pro|ier setting aside of this judgment 
Ik- necessary, then I think the plaintiffs should, as to the defendant 
bank, In- in the same position as if they had been afforded an 
opportunity More the trial of moving for that purpose. If 
this course had lx*en pursued, it would no doubt have Imvii suc
cessful. If the plaintiffs sought to recover in the alternative, 
this would doubtless have Ix-en the correct procedure, as there

9
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cannot he two judgments for the same debt, except where there B c- 
is a separate liability: Mardi v. HY.st mar eland, [11)04] A.(\ 11.

It was contended on the part of the plaintiffs that the tie- |»|4 
fendant bank could not without a plea to that effect set up as a 
defence at the trial that the judgment operated as an election. konoito 
1 think such defence, even though ineffectual, was open to the p0ÿAL
defendant bank to be raised at the trial without being specially Hank.
pleaded. The case of McLeod v. Poicer, |1S9K] 2 Cli. 295, is sim-ûüîiâw,j. 
decisive on this point. The facts there disclosed that a aent 
had been signed against one joint debtor, and at the trial a defence 
was sought to he set up by the other defendant on this ground.
Such defence was allowed although not pleaded, but the successful 
defendant was ordered to pay costs up to the time when the 
judgment had been obtained, and no subsequent costs were al
lowed to either party.

Plaintiffs contend, however, that even if the judgment had
been regularly signed, and was not properly set aside, that the
defendant bank is in any event liable, on the ground that the statu
tory liability has not been destroyed by the plaintiffs pursuing 
their common law liability.

They practically contend that they could have sued the 
Timber and Trading Co. separately and obtained judgment for 
their claims, and still not have the lien in their favour afforded by 
the Bank Act destroyed, nor the right to sue and recover against 
the bank affected. In other words, that both remedies for 
collection might In* pursued either together or separately. I 
consider this position tenable.

Wake v. C.P. Lumber Co. (1901), S B.C.R. 558, was cited 
against this contention, and as a conclusive authority in favour 
of the defendant bank, but it appears to me that the facts, as well 
as the statutes there considered, are quite distinguishable from the 
present action. Mr. Justice Martin in his judgment at 500 says:—

The alleged liability of the defendant is not a debt but a statutory 
penalty under see. 27 of the Mechanics’ bien Art : iJillun v. Sinclair 11000),
7 B.C.R. 328.
He expresses surprise if two separate judgments for the same 
claim could be recovered against two strangers, one as and for 
the debt (wages) and the other as and for a penalty. Here the 
plaintiffs may have sought in launching their action to recover 
judgment for the same claim against two distinct persons, but it 
was solely an action for debt, and defendants were not strangers.
The bank in the course of its business loaned money to its co
defendant, and in securing such advance it might be said to have 
only received from its debtor a lien or mortgage on the property 
which was to he subsequent to the claim of the plaintiffs against 
the same debtor. It obtained the benefits to be derived from 
sec. 88, and had also to assume its burdens. A lien is not ordinar
ily destroyed by obtaining judgment for the debt. Vide Jones

6
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on Lions, p. 675. 1 cio not think the lion afforded by statute 
was destroyed in any way, and the property covered by the secur
ity given the bank may either be resorted to by plaintiffs for 
payment of their claims, or the more direct course of action for 
debt pursued : see on this point Pomerleau v. Thompson (1914), 
10 D.L.R. 142.

The statute might be construed as creating a guarantee on 
the part of the bank, and placing it in the position of a surety. 
In that event, while there would be no liability on the part of the 
bank until default of the employer as principal debtor, still 
such employer could be sued and judgment recovered without 
releasing the bank. See l)e Col Iyer on Guaranty, 3rd ed., p. 207.

In my opinion the intention of the statute is clear as creating 
a liability, and nothing transpired to prevent plaintiffs recovering 
their claims from the defendant bank. There will be judgment 
accordingly for $10,051.80. and costs.

Judgment for plaintiff.

THOMAS v. WINNIPEG (City).
Manitoba Court of Apfteal, lloirtll, C.J.M., Ifirhard*, Perdue, id Cameron, 

JJ.A. Mar eh Ifl, 1014.
1. Municipal corporations (fill 02—223)—Fire department—Voluntary

ESTABLISHMENT— X El i LICENCE.
Where a municipal corporation is not houml by law to establish ami 

manage a fire department, but has elected to create it by bv-law. it is 
liable for damages sustained by the negligence, during their |H-rform- 
anee of duty, of the servants employed by the municipality to carry 
on the department.

[Hcnktlh v. Toronto, 2."» A.It. ((hit.) 449; and Shaw v. Winniiteg, 19 
Man. L.lt. 234, followed.)

Appeal by defendant municipality in a County Court action. 
The action was brought to recover damages for injuries caused 
to the plaintiff's automobile by a motor hose wagon belonging to 
the city of WinniiM-g. The trial Judge entered a verdict for the 
plaintiff for $150.

The appeal was dismissed.
.7. T. Henubien, for plaintiff.
A. II. Hudnon, and ./. Preudhomme, for the defendants.

The judgment of the Court was delivered by Cameron, J.A.:— 
This action is brought in the County Court of Winnipeg by the 
plaintiff to recover damages for injuries caused to his automobile 
by a motor hose wagon belonging to the city. The automobile 
was standing on Young street at a short distance from Ellice 
avenue where the street and the avenue intersect. The plaintiff 
gives the distance lietween the automobile and Ellice avenue as 
46 feet as he measured it (in company with a police officer who came 
up to the automobile after it was stmek), and says the motor
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wagon was going at a rate of 20 to 25 miles an hour. In his man. 
evidence the police officer says the automobile was standing over ^
80 feet from the intersection. Fox, the driver of the motor mu
wagon, gives the distance as from 20 to 25 feet, but he says he ----
could not say safely “to a foot." The evidence of Miller, the Thomas 
driver of the domestic hose wagon that preceded Fox’s motor Winnipko 
wagon, is that he was going at the rate of 25 or 27 miles an hour (City). 
coming down Ellice avenue before turning down Young street CBnieroDJ#A< 
where he stopped at the hydrant on the east side of Young near 
its intersection. Before reaching Young he says lie began to slow 
down and that lie went into Young at the rate of between 5 and (i 
miles an hour. Fox says the domestic wagon obstructed his view 
and he did not see the automobile until he was practically upon'it, 
when he put on the emergency brake. The trial Judge entered a 
verdict for the plaintiff for SI50 and costs.

The question here raised involves the liability of the city for 
the negligence of firemen appointed and paid by it. The city 
may pass by-laws for appointing fire engineers and firemen and 
promoting, establishing and regulating fire companies and prop
erty-saving companies: Winnipeg charter, see. 7011, sub-sec. 41, 
stats. 1002, eh. 77.

The law is thus stated in Dillon on Municipal Corporations,
5th ed., vol. 4, 1000:—

Although a municipal corporation has charter power to extinguish fires, 
to establish a fire department, to appoint and remove its officers, and to 
make regulations in respect to their government and the management of 
fires, it is not liable for the negligence of firemen appointed and paid by it, who, 
when engaged in their line of duty upon an alarm of fire, ran over the plain
tiff. in drawing a hose-reel belonging to the city, on their way to the fire; 
nor for injuries to the plaintiff, caused by the bursting of the hose of one of 
the engines of the corporation, through the negligence of a member of the 
fire department ; nor for like negligence, whereby sparks from the fire- 
engine of the corporation caused the plaintiff's property to be burned.
The exemption from liability in these and the like cases is upon the ground 
that the service is |M*rformed by the corporation in obedience to an Act of 
the legislature; is one in which the corporation, as such, has no particular 
interest, and from which it derives no special benefit in its corporate capac
ity; that the members of the fire department, although appointed, em
ployed, and paid by the city corporation, are not the agents and servants of 
the city, for whose conduct it is liable; but they act rather as officers of the 
city, charged with a public service, for whose negligence in the discharge of 
official duty no action lies against the city, without being expressly given; 
the maxim of rcs/mndeat superior has. therefore, no application.

This statement of the law is based on numerous authorities 
from different States of the Union. I refer particularly to Hafford 
v. Xew Medford, 10 (Gray) Mass. 297, in which it was held by 
Bigelow, C.J., that a municipal eor|M>ration is not responsible for 
the unlawful or negligent acts of officers appointed, in obedience 
to an Act of the legislature, to perform public services in which
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rives no special benefit or advantage as a corporation. This is 
quoted with approval by Sir William Ritchie, C.J., in McSorley

'1'----- v. SI. John, (i Can. S.C.R. 531 at 544, and is frequently referred 
to elsewhere.

Winnipeg
(City).

In W inhart v. Brandon, 4 Man. L.R. 453, the charter of the 
defendants provided for the appointment of a police force, the

Cameron, J.A. members to be appointed by, and to hold office during the pleasure 
of a board of police commissioners. The defendants provided 
the pay. A member of the police force arrested the plaintiff 
for an alleged breach of a by-law. It was held by the full Court 
that the defendants were not liable. Amongst other cases quoted 
by Sir Thomas Taylor (then Mr. Justice Taylor) in his judgment 
were IIafford v. Xew Bedford, lb (Cray) Mass. 297; Maximilian 
v. .Vnr York, 02 N.Y. 100; and Elliot1 v. Philadelphia, 75 I*a. 347. 
That it was a by-law of the city that was called in question makes 
no difference: p. 459. Wishart v. Brandon is cited in Dillon 
on Municipal Corporations, 5th ed., vol. 4, 1055, as quoting the 
text at p. 458. now found at page 2879:—

If the corporation appoints or elects them, can control them in the 
discharge of their duties, can hold them responsible for the manner in which 
they discharge their trust, and if those duties relate to the exercise of 
corporate powers, and are for the peculiar benefit of the corporation in its 
local or special interest, they may justly be regarded us its agents or ser
vants. and the maxim of resjumdeat superior applies.

It is also stated in Dillon, see. 1050:
Police officers appoint)<1 by a city arc not its agents or serrants in such a 

sense as to render it responsible for their unlawful conduct or negligent acts 
in the discharge of their public duties as policemen, and accordingly a city 
is not liable . . . for un arrest made by them which is illegal for want
of a warrant or for other cause, in support of which many cases, including 
U'ishart v. Brandon, are mentioned (some of which cite the text).

In Ilenketh v. Toronto, 25 A.R. (Ont.) 449, it was held by the 
Ontario Court of Appeal, upholding the verdict of a jury in an 
action tried by Chief Justice Armour, that though a municipal 
corporation is not bound by law to establish and manage a tire 
department, yet when it has elected to create it by by-law and to 
provide for carrying it on through the medium of a committee 
and of officers and servants appointed under its authority, it is 
liable for damages sustained by the negligence of the servants 
employed by it while in the performance of its duties. It appears 
from the judgment of Chief Justice Rurton that the decisions in 
the United States were considered, but the Chief Justice distin
guishes between such of them as avoid the liability and the case 
before him by pointing out that there was in Toronto no legis
lation creating separate officials with specified duties, but that 
the city is left to its discretion to pass by-laws as was there done, 
in the terms of the Winnipeg city charter in the section above
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quoted. I confess that tins distinction does not strongly appeal man. 
to me. 1 think it can lie fairly contended that the duty of furn- <• A 
tolling fire protection against loss of property and life is no less mu
imperative on the city because it is left to its discretion than if ----
it was positively imposed by law. However that may be, the Ihomas 
unanimous decision of the Court of Appeal appears to cover the Wiwimi 
very point in question here. (City).

In Biggar’s Municipal Manual at p. 597, it is said:— omm.ii. j.a.
The rule which exempts a municipality from the torts of officers ap

pointed to perform a public duty has in tIn* Tinted States been extended to 
firemen, citing lloffanl v. New Hcdfonl, It» i(iray) Mass. 297, but the reason
ing of these cases has not been adopted by our Courts, citing llenketh v. 
Toronto, 25 A.It. (Ont.) 44b. and MePhcrmm v. SI. John, 32 N.B. 423.

In Winterbottom v. London Police Hoard, 1 O.L.R. 549, the 
plaintiff was injured by being run over by a patrol wagon alleged 
to have been negligently driven by a police constable. The police 
board is constituted in London as it is in Winnipeg. In the 
judgment of Robertson, ,)., the authorities are reviewed. The 
judgment in Winhart v. Hrandon,4 Man. I..It. 153, was approved, 
and as the action was against a board with powers defined by 
statute and its composition in accordance therewith, the reasoning 
was held to be obviously applicable.

In Stanbtiry v. Exeter, (1905) 2 K.B. 838, it was held that an 
inspector appointed by the corporation under the Diseases of 
Animals Act, where the negligence alleged was in respect of his 
having, whilst acting under an order of the Board of Agriculture, 
seized sheep suspected of sheep scab. Lord Alverstone says at 
842:—

The duty imposed upon the inspector was imposed on him as inspector 
by the order (of tin* Board of Agriculture pursuant to the statute) and . . . 
the County Court Judge was right in holding that no action would lie against 
the corporation.

Mr. Justice Wills considered the case of an inspector under the 
Act as analogous to that of a police officer.

And nobody has ever heard of a corporation living made liable for the 
negligence of a police officer in the performance of his duties,
and he refers with approval to the passage in Beven on Negli
gence, 2nd ed., vol. 1, pp. 388-9, 3rd ed., vol. I, p. 320:—

If the duties to be performed by the officers appointed are of a public 
nature and have no peculiar local characteristics, then they are really a 
branch of the public administration for the purposes of general utility anil 
security which affect the whole Kingdom; and if that be the nature of the 
duties to be performed, it does not seem unreasonable that the corporation 
who appoint the officer should not be held responsible for acts of negligence 
or misfeasance on his part.
p. 843. Darling, J., held the question was
whether the act done purported to be done by virtue of corporate author
ity, or by virtue of something imposed as a public obligation to be done,
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not by the local authority, but by the officer whom they were ordered to 
appoint.
I think the distinction between the facts there before the Court 
and those presented to us is quite clear. In Stanbury v. Exeter, 
[1905] 2 K.B. 838, the case of Forsyth v. Canniff, 20 O.U. 478, 
was referred to on the argument.

In Encrer v. The King, 3 Com. L.K. 909, it was held that a 
peace officer is himself responsible for unjustifiable acts done in 
the exercise of his authority, but this responsihlity does not 
extend to the body ap|M>inting him.

In Xettlcton v. Prescott, 21 O.L.R. 501, affirming on appeal 
the judgment of the Divisional Court, 10 O.L.R. 538, the dis
tinction is drawn between the cases where the municipal corpor
ation acts as deputy for the general government and where, in 
local affairs, it represents the interests of those inhabitants only 
within its jurisdiction.

Mc('leave v. Moncton, 32 Can. S.C.R. 106, was a case where 
the corporation was held not liable where police officers had illeg
ally executed a search warrant.

Without discussing further the numerous decisions, it seems 
to me that the authority of the judgment of the Ontario Court 
in Hesketh v. Toronto, 25 A.R. (Ont.) 419, recognized by this Court 
in Shaw v. City of Winnipeg, 19 Man. L.R. 234, must be followed 
in this ease, and that we must hold the city responsible for the 
acts of the driver of its motor wagon.

With reference to the provisions of the city by-law No. 7397 
forbidding a vehicle to remain stationary so as to impede traffic, 
it seems to me difficult to argue that this was being violated by 
the plaintiff; nor do I consider that he was shewn to have left his 
automobile longer than five minutes within thirty feet of the 
street corner. There was evidence before the County Court 
Judge sufficient to justify his verdict and I would dismiss the 
appeal.

A ppea l (li stn i ssed.

REX v. BIRCHENOUGH.
Quebec Court of King’s Bench (Crown side), Lavergne, J. March 25, 1914.

Indictment, information and complaint (§ IV—75)— 
Quashing indictment — Irregularity in grand jury pro
ceedings.]— Motions to (plash four indictments on the ground 
that the grand jury had sworn all the witnesses for all four bills 
at the same time and had heard the evidence together on all four 
charges.

Lax krone, J., refused the motions to quash, holding that 
the Court could not compel disclosure of what had occurred lie- 
fore the grand jury in its secret deliberations. If the evidence 
had been taken together on all four bills, such a practice was to 
lie discouraged.
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NORTH VANCOUVER v. LOUTET.
British Columbia Court of Ap/tral, Macdonald, C.J.A., Irving, (iullihvr, and 

McPktUipt I I A Pebrmi, 28, 1914.
1. Arbitration (IV—42)—Appointment ok arbitrator by Court on party's 

DEFAULT.
While under see. S of the Arbitration Art, H.8.B.C. 1911, rh. 11, the 

Court, on an application to appoint an arbitrator in default of appoint
ment by either party, may consider a nomination by the party in de
fault, and if it sees fit to select his nominee, it has no jurisdiction to 
make an order, in the nature of a mandamus, directing the defaulting 
party to nominate and appoint its arbitrator within a time limited.

Appeal from the order of Clement, J., directing the munici
pality, which had previously failed and refused to make any ap
pointment, to make an appointment within a time limited.

The appeal was allowed and the order set aside.
Ritchie, K.C., for the appellant.
,/. I*. 11 oijii, for the respondent.

Macdonald, C.J.A.:—This is an appeal from an order of 
Clement, J., whereby it was ordered that the corporation of the 
city of North Vancouver should within the time therein limited 
appoint an arbitrator for the purpose of determining the com
pensation (if any) that should lie paid by the appellants to the 
respondents for damage resulting from the doing of certain street 
work by the corporation, and which is said to have injuriously 
affected the said lot.

The respondents appointed their arbitrator pursuant to The 
Municipal Act, K.S.B.O. 1911, ch. 170. sec. 394, and served the 
prescribed notice on the corporation requiring it to appoint its 
arbitrator. This the corporation neglected to do, and appli
cation was made to the said Judge to appoint an arbitrator pur
suant to sec. 8 of the Arbitration Act, ch. 11, K.S.B.C. 1911. 
It was contended by counsel for the corporation that sec. 8 was 
not applicable to arbitrations under said sec. 391. I have dealt 
with that point in my reasons for judgment in Hr Lots 19 A 20, 
Block 25, Dis. Lot 273, North Vancouver, ' d down .[.Worth
Vancouver v. Jackson, 10 D.L.K. 400.)

The difficulty in this case is that the order of Clement, J., is 
not the order authorized by said see. 8. It docs not appoint an 
arbitrator but orders the corporation to do so. It was therefore, 
in my opinion, made without jurisdiction, and must be set aside.

This was the view held by me. and by the majority of the 
Court, at the close of the argument, and the np|ienl was then 
allowed and the order set aside. On the following morning, re
spondent's counsel d to us to riwjpen the case on the plea 
that he had inadvertently overlooked in his argument sub-sect ion 
(f) of said sec. 8. It was also represented that there was great 
danger of the respondent lwing barred from recovery by reason
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of the Statute of Limitations should lie fail to sustain the order 
below. Lest a miscarriage of justice should result from a slip 
of counsel, we acceded to his request.

In my opinion the said sub-section does not assist the respond
ent, but merely authorizes the judge to accept the nominee of the 
party in default. The learned Judge might have done that, 
and instead of himself selecting the arbitrator, might have named 
in his order the arbitrator desired by the party in default. That, 
however, was not the course taken. The order appealed from is in 
form an order of mandamus directing the corporation to appoint 
some person not named. It is clearly unauthorized by the Act, 
and therefore cannot be supported. If hardship results it will 
be because the plain provisions of the Act were disregarded.

irring. j.a. Irving, J.A.:—I would allow this appeal, and set aside the 
order made herein.

Whether the Arbitration Act can or cannot be read into the 
Municipal Act, so as to provide for the appointment of an arbi
trator upon the council making default, need not be determined 
in this case.

In any event, I do not think the learned Judge could make 
the order appealed from under anv section in the Arbitration 
Act.

oaiiiher, j.a. Galliher, J.A., concurred with Macdonald, (’.J.A.

Mi Phillip-, j a. Mc Phillips, J.A.:—This appeal is to lx* disposed of by the
consideration of the Municipal Act and the Arbitration Act.

The question before us is this—has the Arbitration Act ap
plication when the appointment of arbitrators is the matter being 
dealt with?

It would appear that the corporation of the city of North 
Vancouver in the grading of Second street, acting under a by-law, 
as the respondents contend, passed under the Ix>cal Improve
ment Provisions of the Municipal Act, injuriously affected lot 
23, block 137, group 1, Vancouver district, the property of the 
respondents, in that in the grading, the level of the street in front 
of the lot was lowered, and that access to the dwelling house 
situated on the lot, and in occupation by a tenant, is wholly cut 
off, and to lower the lot to the street level will involve the re
moval of a thousand yards of earth.

It would appear that on November I, 1911, a claim was made 
by the respondents in pursuance of section 251 of the Municipal 
Clauses Act, 1906, ch. 32, R.S.B.C. 1911, ch. 170, and by letter of 
date January 10, 1912, request was made of the council of the 
city of North Vancouver to appoint its arbitrator.

It would not appear that the corporation took any steps to 
appoint an arbitrator.

On June 2, 1913, the respondents claim to have appointed His
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Honour Judge (Irani, of the County Court of Vancouver, their 
arbitrator, and that a written notice was given to the corporation 
of this appointment on or about June 9, 1913.

On July 3, 1913, the respondents took out a summons in Cham
bers, in the Supreme Court, asking for an order appointing an 
arbitrator to act as the nominee of the corporation in determining 
the compensation to which the respondents were entitled resulting 
from the exercise of the powers of the corporation in grading 
Second street, and reducing the level of the street in front of lot 
23.

The application came on for hearing before Clement, .1.. and 
it was ordered by the learned Judge that the corporation do 
within seven days appoint an arbitrator to act on its behalf.

It was admitted upon the argument that quite outside of the 
question of whether the Arbitration Act applied or not, the order 
as framed was not supportable, as if the Act did apply, the proper 
order would be one appointing an arbitrator for and on behalf 
of the corporation—tin* corporation having failed to do so; and 
it was pressed upon us that if this Court were of the opinion that 
the Arbitration Act did apply, the Court of Appeal might appoint 
the arbitrator.

The Municipal Act (eh. 170. R.S.B.C. 1911, si r. 391, sub-sec. 
{a) ) provides the procedure for the appointment of arbitrators to 
ascertain the compensation payable where a municipality is 
required to make due compensation for any damages suffered 
beyond any advantage derived from the work.

The sub-section reads as follows:

B. C.

C. A.
1914

Vancouver

MrPhillip*. J. X.

The municipality shall appoint one, the owner or tenant or other iierson 
making the claim, or his agent, shall appoint another, and such two arbi
trators shall appoint a third arbitrator within ten days after their appoint
ment ; hut in the event of such two arbitrators not appointing a third arbi
trator within the time aforesaid, one of the Judges of the Supreme Court 
shall, on application of either party by summons in Chambers, of which 
due notice shall he given to the other party, appoint such third arbitrator.

It is apparent that the legislature intends that the munici
pality shall appoint its arbitrator, and no provision is made for 
any procedure in default of this being done.

The municipality failing to do what the statute requires, 
the question arises, what procedure is there available to enforce 
the appointment or to proceed in default of appointment ?

It was forcefully argued before us that the Arbitration Act 
applies, and that an arbitrator may In* ap|s»inted by a Judge of 
the Supreme Court.

As to the application of the Arbitration Act to other acts 
with provisions for arbitration, we have a judgment of the Privy 
Council as to the effect of the provision in '/.Ami dob! Mini mi Co. 
v. Ilo kins (1894), 94 L.J.P.C. 45. The Lord Chancellor (Lord 
Herseht .1) at p. 48, said:—
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Strew wui laid by the learned Judge below upon the provisions of the 
24th section of the Arbitration Art, which enacts that the Arbitration Act 
shall apply to every arbitration under any Act passed before or after the 
commencement of that Act as if the arbitration were pursuant to a sub
mission “except in so far as this Act is inconsistent with the Act regulating 
the arbitration, or with any rules or procedure authorized or recognized by 
that Act." Hut the only effect of that, section is to apply the arbitration 
provisions to arbitrations under any other Act, as, for example, arbitrations 
under the Companies Act, except so far as the arbitrations under those Acts 
are conducted pursuant to statutory provisions inconsistent with the pro
visions of the Arbitration Act. Its effect is in no way to introduce into 
arbitrations under the Arbitration Act any of the provisions for arbitration 
contained in any of the other Acts, such as the Companies Act.

It is to be observed that Lord Hersehell in Tabernacle Per
manent Hnibling Society v. Knight, [1802] AX’. 208, at p. 300, 
dealing with the question whether the Arbitration Act applied 
to an arbitration under the Building Societies Act, said:—

The Arbitration Act which confers upon the Court the power to order 
a case to be stated, if it applies, adds no doubt to the provisions which arc 
to govern an arbitration under the Building Societies Act ; but it is dear 
that the fact that the provision is an additional one does not of itself shew 
that there is any inconsistency in the two Acts, for if so. the 24th section 
(similar to 25th section in B.C. Act) would never have any operation. I 
think the test is whether you can read the provisions of the later Art into 
the earlier without any conflict between the two. This you can clearly do 
as regards the enactment under consideration. For these reasons I concur 
in the judgment of the Court below.

It is seen that Lord Hcrschell places the matter for consider
ation in this terse way—Is there conflict between the two Acts, 
that is, between the Municipal Act and the Arbitration Act, re
lative to the appointment of arbitrators ?

Little or no assistance can Ik* obtained upon the |H»int of 
whether the present ease is one for the appointment of an arbi
trator from the eases in England or Ontario, the arbitration Acts 
there in force differing from the Act in force in this province in 
that with us the Arbitration Act covers references to three arbi
trators, and the Municipal Act provides that the compensation 
shall In* decided by three arbitrators.

Whilst upon the argument I took a different view and was, as 
then advised, disposed to bold that the Municipal Act was a 
code by itself, I have, after careful consideration and examin
ation of the authorities, satisfied myself that there is no conflict 
between the Arbitration Act as we have it and the Municipal Act, 
and that the situation of affairs existent is one that is amply 
capable of being met by the application of the Arbitration Act.

Under the provisions of the Municipal Act an award may be 
made by any two of the arbitrators, and under the Arbitration 
Act the award may be made by a majority of the arbitrators 
which is in effect the same.
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That the* arbitrator appointed by the Court or a Judge will B-c- 
have the same authority as if appointed by the municipality is c. A.
clear when sub-sec. (c) to sec. 8 of the Arbitration Act is read. 1914
It reads as follows:—

If any appointment is not made pursuant to the notice mentioned in the t axcouvkr 
last two preceding sub-sections within seven clear days after the service | ,,/xn
of such notice, the Court or a Judge shall, on application hv the party who ____
gave the notice, appoint an arbitrator, third arbitrator, or umpire, as the Mi-phillipa.J.A. 
case may be, who shall have the like power to act in the reference and make 
an award as if he had been duly appointed by the parties or by the arbi
trators respectively and by consent of all parties.

It was contended that in some way the application was out 
of time—as to this there is no such definite evidence before us 
that this can be satisfactorily passed upon.

However, it is to be remarked that the claim was made, and 
apparently in time, and the statute is precise that tin* claim being 
filed, unless accepted by the council, shall forthwith be determined 
by arbitration (Municipal Clauses Act, 1906, see. 251, sub-sec.
6; and Municipal Act, eh. 170, R.S.B.C. 1911, see. 403).

It would therefore seem to me to he impossible for the muni
cipality to successfully set up any bar—in that the council did 
not proceed forthwith, and my view of the statute is that it is 
mandatory upon the council to proceed to arbitration.

There is full opportunity when the arbitration proceedings 
arc pending, and during the hearing, to have a special case stated 
for the opinion of the Court upon any questions of law arising - 
for instance, as to whether the proceedings are out of time, or 
whether the claim is one for compensation to be determined by 
arbitration, or whether the proceedings must be by way of action.

In the result, therefore, my opinion is that the order appealed 
from cannot be supported, as it is not in form such as is authorized 
by the Arbitration Act. The learned Judge should have appointed 
the arbitrator, the municipality having failed to appoint, and 
being unwilling at the time of the at ion to appoint, with
his leave, an arbitrator.

This brings one to the consideration of what a Court of Appeal 
should do under the circumstances. My opinion is that this 
Court might proceed to appoint the arbitrator, but that would 
be somewhat inconvenient, and I do not sec that the ends of 
justice necessarily require it. If they did, 1 would unhesitatingly 
so decide, but it seems to me that this can still be done by a 
Judge of the Supreme Court, and, if necessary, this appeal, if 
allowed, should be without prejudice to any further application 
to a Judge of the Supreme ( ourt to ap|N>int an arbitrator.

In my view the Judge of the Supreme Court is not a persona 
ilrsignata under the Arbitration Act, and his order was a judicial 
order from which an appeal lies. The case Re Faulkner (1903),
5 O.L.R. 009, in the (’ourt of Appeal of Ontario, supports that 
view.

4
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Further, I am of the opinion that under order 58, rule 4, No. 
80S, the Court of Appeal has power to make the order which ought 
to have been made, but as I have already intimated, it would not 
seem to be necessary to do so.

1 would, therefore, allow the appeal, but without prejudice, 
should that be necessary, to the respondents to make a further 

ion to a Judge of the Supreme Court for the appointment 
of an arbitrator should the municipality continue in its failure 
to make such appointment.

.1 p/nnl nlluiml.

NORTH VANCOUVER v. JACKSON.
Bril ink Columbia Court of A /ipcal, Macdonald, C.J.A., Irving, Marlin. Callihvr, 

and McPhilli/m, .1.1 .A. February 23, 1011.
1. ARBITRATION (§ IN 42) CoMI'EI-SORY appointment ok aiuiitrator by 

Coi rt M.C. Arbitration Act.
Failure by a municipality to appoint ;ls arbitrator under sec. 394 

of tin* Municipal Act. R.S.It.C. 1911. eli. 170. falls within sec. s of tIn- 
Arbi t rat ion Act, R.S.B.C. 1911. ch. II. read with sec. 25 thereof, under 
which an order may lie made by the Court appointing an arbitrator 
to represent the party who Inis failed to appoint his own arbitrator.

(See also A 'orth Vancouver v. Louie I, Hi D.L.R. 395. |
2. Eminent domain (i IM C2—150) -To whom compensation mvst be

PAID—VXREdIHTERKD OW NER, STATES.
An unregistered owner of lands setting up a claim for conijicnsution 

for expropriation thereof or injury thereto under see. 391 of the Municipal 
Act. R.S.H.C. 1911. eh. 170, may escape the disability imposed by 

I'M of the Land Registry Vet l: H R.C 1911, ch. 127, provided 
such owner, prior to the commencement of his proceeding to obtain 
compensation, shall have procured and registered a conveyance of such 
lands, thus perfecting his title before action. (Per Macdonald. C.J.A., 
and (ialliher, J.A.1

3. Arbitration (§ IN -40)—Sebmirsion—Compelbort apiihntmknt—Ri:m-

NVIiere a general arbitration Act authorises the appointment com
pulsorily by the Court of an arbitrator on default i either of tlie parties 
to a statutory submission to make his own appointment, the Court will 
not seek to find at common law some other more tedious and expensive 
remedy, by way of mandamus or the like, to reach the same end. (Per 
Macdonald. C.J.A. >

Appeal from tin* order of Murphy, J., appointing an ar
bitrator for one of the parties to a statutory arbitration after the 
default of such party to make his own appointment.

The appeal was dismissal, I aviso, and Martin, JJ.A., dis
senting.

Ritchie, K.C., for the appellant.
driffin, for the n

Macdonald, C.J.A.:—The order appealed from is one ap- 
pointing an arbitrator pursuant to lt.S.B.C. 1911, eh. II. nee. 8, 
in default of apnointment by the appellant corporation of the city 
of North Vancouver.

The injury to the property for which the respondent claims

.

1749
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I

compensation under R.S.B.C. 1911, eh. 170, see. 394, is caused B C- 
by lowering the street grade in front of said lots. ^

The appellants attacked tin- order on several grounds, only 1014
two of which I think it necessary to discuss: (I) that said sec. f~
8 cannot be invoked for the appointment of an arbitrator in an y^mrvKK 
arbitration under said see. 394, because it is alleged it is inconsistent r.
therewith; and (2) that as the respondent's interest in the lots at v Ks"v 
the time the injury was clone was that of a purchaser under an 
unregistered agreement, la* could have no complaint because of C,J'A' 
the operation of sec. 101 of the Land Registry Act, H.S.B.C.
1911, ch. 127, which declares that certain instruments of which 
the said agreement is one, shall not be deemed to pass any estate 
or interest at law or in equity in the land being dealt with until 
registration of the instrument; in other words, that the said agree
ment had no effect in passing any estate to the respondent.

This Court has already considered the rights of the parties 
as between themselves under instruments of that class: (îorftlarrf 
v. Slinycrtand, 10 B.C.R. 339: (’liaptnan v. E'dii'anlx, 10 B.C.H.
334; but not under circumstances such as here where the owner’s 
right to compensation under a statute for injuries arising out of 
the exercise of statutory powers is in question.

Before* these proceedings to obtain compensation were com
menced, the respondent had procured and registered a convey
ance of said lots, thus perfecting his title before action. The 
appellants were aware from the beginning that the respondent 
was the real owner. They assessed him as owner for the year 
1911, in the summer of which year the work complained of was 
done, ami also in the year 1912. so that if appellant's contention 
is to prevail, it is not because they were misled into paying com- 
pensât ion to the registered owner, or were otherwise prejudiced, 
but because of a section of a statute dealing with land titles and 
the protection of purchasers and creditors of vendors. I do not 
suggest that the protection of the Land Registry Act, R.S.B.C.
1911, ch. 127, does not extend to persons and corporations in the 
position of the appellants who have to pay compensation for land 
injuriously affeetnl by them. It may be that the respondent 
could not take the proceedings he is now prosecuting until he had 
become the registered owner. I do not stop to consider that 
question here. The question 1 have to determine is, can the 
respondent, who was as between himself and the vendor the 
equitable owner of the land when the damage was done, and who 
as between himself and his said vendor, is the party injured, and 
who before taking proceedings perfects! his title by getting in the 
legal estate and complying with said section 104, R.S.B.C.
1911, ch. 127, on the facts above recited carry on this litigation?
1 am of opinion that lie can. He is the only |M*rson injured.
It is quite clear that the vendor has suffered no injury, having 
sold the property to the respondent before the grade was lowered.

te is D.L.S

i
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B. C. The respondent’s right to commence proceedings might have been
0. A.
lf»14

suspended until he registered his conveyance, but I have no 
doubt that once that was done he was in a position to recover 
compensation in the manner which he is seeking to do here.

VvNmrvut The other question turns on the question of whether or not 
x *,!' 11 there is any inconsistency between sec. 8 of the Arbitration Act
Jackson. R.S.B.C. 1911, ch. 11, and sec. 394 of the Municipal Act R.K.B.C.
Mnnlnnald, 1911, ch. 170, as * to the facts of this case. We have been

referred to some of the English authorities, but it is to be borne 
in mind that the English Arbitration Act, which was passed in 
1880, was not then as wide in its scope as is our Act as we now 
find it. The English Act did not authorise the appointment of 
an arbitrator by the (’ourt where the submission was to three 
arbitrators, one to be appointed by each of the parties and the 
third to be selected by the two arbitrators, as is the case here. 
Hence it was held in He Smith <t* Service and Nclaon & Sons, 
25 Q.B.D. «545. that the Court had no jurisdiction in a case of 
that kind to appoint an arbitrator where one of the parties had 
made default in appointment. Sec. 8 of our Act, however, 
covers the very case. It was contended that said see. 394 is a 
complete code in itself, providing how arbitrators shall be ap
pointed to fix compensation under it, and that it excludes by im
plication the provisions of the Arbitration Act. It was argued 
that when the corporation failed to appoint an arbitrator, the 
proper course was to apply to tin? (’ourt for a mandamus. By 
sec. 25 of the Arbitration Act R.S.B.C. 1911, ch. 11 :—

This Act shall apply to every arbitration under any Act passed before 
or after the commencement of this Act, as if the arbitration were pursuant 
to a submission, except in so far as this Act is inconsistent with the Act 
regulating the arbitration, or with any rules or procedure authorized or 
recognized by that Act.

The object was to supply deficiencies in submissions to arbi
tration. It is suggestcd that because the common law provided 
a means of compelling the appointment of an arbitrator, that 
that means should be held to fall within the exception in sec. 25, 
particularly the words “any rules or procedure authorized or 
recognised by that Act.” In this case the Municipal Act. With 
deference I do not think that that construction can be given to 
those words. Such procedure is neither directly nor indirectly 
recognized by the Municipal Act. It is a procedure quite in
dependent of the Act. The most that can be said is that it pro
vides for the appointment of an arbitrator for the corporation 
when such might be accomplished in another way by an order of 
mandamus. Even if I were in doubt I should resolve that doubt 
in favour of the simpler and less expensive procedure.

I would dismiss the appeal.

(dlwntlug) Irving, J.A., (dissenting):—The main question involved in 
this appeal is ns to the application of sec. 8 (r) of the Arbitration

54
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Act. ch. 11. 1011, to the 231st section <if the Municipal B c
Act of 1900 (now see. 304 of eh. 170, 1011. (. ^

The Icnrned Judge appealed from came to the conclusion that IHU 
the Arbitration Act did apply, by virtue of the provisions of the —
25th section of the Arbitration Act. It is unnecessary to set it .. N",<T"

* \ UmiCX KKout again.
Much weight was placcsl by coi ns<-l for the res|>ondent on the Jateson. 

words “except in so far as the same is inconsistent," and it was imng. j.a. 

argued that as there is no provision in the Municipal Act for the Miwntirgi 
appointment of an arbitrator to represent the corporation in the 
event of that body making default, the Arbitration Act could be 
invoke<I ami the difficulty cured in that way.

But I think we must take a broader view of the case than that.
The sections of the Municipal Act under consideration contem
plate a peculiarly np|>ointcd board. Under certain circum
stances the Court can set aside or ignore the appointment made 
by the corporation and appoint all three arbitrators. This |>e*- 
euliar arrangement strikes me as lieing inconsistent with tin- cir
cumstances contemplated by the Arbitration Act, and lends much 
force to Mr. Ritchie’s argument that these sections in tin* Muni
cipal Act constitute a code in themselves for the settlement of 
these difficulties.

The sections in question can be traced back to the Municipal 
Act 1893 (ch. 33, sec. 299 rt »eq.) and were therefore in foree when 
tin- Arbitration Act was passed (April 12, 1893). It is a well- 
established principle that they who come and obtain Acts of 
Parliament, such ns railway Acts, do in effect submit to do what
ever the legislature empowers and commands them to do, that 
they will do nothing else; and that they will do and forbear all 
they are thereby required to do and forbear, ns well with refer
ence to tin* interests of the public as to the interests of individuals.
In my opinion, similar principles must l>e taken to govern Inxlies 
incorporated under the Municipal Act, and relying on that 
principle the legislature thought it unnecessary to make provision 
for a case of default on the part of the municipal Ixxly—the remedy 
in the event of refusal by the cor|xmition to api>oint an arbi
trator would l>e by mundamus.

In Tapping on Mandamus (1853 ', •>. 81, a long list of reported 
e'ase*s is given in support of the statement that the writ lies to 
command a railway or other company incorporates! by Act of 
Parliament to issue* a warrant or othe-r statutory prexs*ss, anil 
summon a jury for the purpe»se* of assessing ee>mpe*nsation or 
damages incurresl in pursuance* of its Act. It would ses*m from 
this that at the time the Arbitration Act was passes!, there was a 
prexsslure* for destling with the e*orporntion in he e*ve*nt of its 
ne-ghs-ting e>r refusing te> elo its duty, and having regard to the 
e*stablishesl practice and principle's that I have* e'nde*avouresl to 
imlii'ate in what I have* just said, I should say it was a prexsslure
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“recognized” l>y tin* Municipal Act. The “recognition" may 
be by reasonable implication, or by express authorization.

On these grounds 1 would hold the 8th section of the Arbi
tration Act docs not apply to the sections of the Municipal Act 
in question.

The ease of It. v. Mission (IfCO), 7 B.C.R. 513, although 
it does not decide the point now under consideration, shews that 
mandamus was regarded by some of the profession as the proper 
remedy, and as tin- learned Chief Justice Met 'oil. who had a very 
great deal of experience in municipal matters, did not demur 
to the procedure by way of mandamus, 1 think we may take it 
that lie recognized it as the correct practice.

It is unnecessary for me to deal with the other points.

Martin, J.A. (dissenting) :—In my opinion sec. 8 of the Ar
bitration Act is in the language of sec. 25 “inconsistent with” 
the extablished and well-recognized procedure under sec. 3114 (a) 
of the Municipal Act, and the two cannot be conveniently or 
properly worked together; therefore the appeal should Ik* allowed.

Gallihrr, J.A. Galliiikr, J.A.: I would dismiss the appeal for the reasons 
given by the learned Chief Justice.

McChiiiipe, j.A. MvPiiillivh, J.A.:—This appeal really involves questions 
similar to a great extent to those considered by me in North Van- 
comrr and Loutct, 16 D.L.R. 395 (having reference to lot 23, 
block 137, district lot 27, group I, Vancouver district).

In view of that fact it is quite unnecessary to repeat my 
reasons there expressed for coming to the opinion that the Ar
bitration Act applies in respect to the appointment of an arbi
trator—in a case such as this—where the municipality has failed 
to appoint an arbitrator.

With reference to the case of Norwich Corporation v. Norwich 
Electric Tramway Co. (*906), 75 L.J.K.B. 636, which was an ad
ditional authority to those to which we were referred in North 
Vancouver and Loutet, 16 D.L.R. 395. Mr. Ritchie laid great 
stress upon the point that it was there held that a provision in a 
general Act was not held to apply, Vaughan Williams, L.J., at 
p. 639, saying:—

In niv judgment see. 33 of the Aet of 1K70 (Tramway Act), by appoint
ing a special tribunal which is to deal with disputes of this kind, has to that 
extent ousted the jurisdiction of the Court. The decision of the House of 
Lords in Crosfirht it Sons v. Manchester Shi/t ('anal Co., 71 L.J.Ch. (’>37, is 
really conclusive that this is a ease in which the jurisdiction of the Court 
is ousted.

It is, however, a matter of remark that the case before us is 
not one calling in question the jurisdiction of the Court, but it is 
the consideration of the question whether the legislature has left 
the statute law in such a state that it is unworkable, that is, the
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municipality failing to appoint an arbitrator, the tribunal con
templât cd to decide the compensation through the default of 
the municipality, cannot be brought into being.

The present appeal brings to the attention of the Court that 
which would be a blot upon the statute law if there were no means 
available to constitute the tribunal which is to decide the com
pensation. Jackson.

This is all the more pointedly indicated where we have the Mt.|,hilljpg|j x 
legislature enacting that the claim for compensation, unless 
accepted by the council, shall be forthwith determined by ar
bitration, Municipal Act, R.K.B.C. MM 1, eh. 170, s. 403.

It is the province as well as tin* duty of the Court to so con
strue the statute law as to carry out the object to be
attained when the intention is discernible and when we have the 
Arbitration Act made applicable generally to every arbitration 
under any Act, it does seem to be right and proper to hold, and 
agreeable to convenience, reason and justice, that where there is 
default upon the part of either party in the appointment of an 
arbitrator, that there is machinery available, and power in the 
Court, to carry out that which is plainly intended.

It is true that the Court has limitations upon its authority, 
as stated by the Lord Chancellor (Lord Ilalsbury) in Cooke v.
Voycler Co. , 70 L.J.Q.H. 181, at 184, where lie said:

And if, on the other hand, it is manifest that the language of the statute 
does not reach the ease supposed, no Court has jurisdiction to enlarge the 
ambit of English legislation beyond what the Legislature has permitted.

Is this not only the case of the legislature permitting the 
Arbitration Act to apply, but directing that it shall apply to 
every arbitration under any Act except when inconsistent.

There is no inconsistency—in fact, to apply the Arbitration 
Act to the Municipal Act to work out the appointment of the 
arbitrators, and to constitute the tribunal contemplated by the 
legislature, accc dies a consistent whole.

With respect to the many exceptions taken to the right of the 
claimant to compensation upon the various grounds advanced, 
and most carefully and forcibly argued, I do not consider that 
these are matters that we are called upon to go into—they can 
all be urged and may Ik* taken up by way of stated ease for the 
opinion.of a Judge of the Supreme Court during the course of the 
reference.

It therefore follows that in my opinion the appeal should Ik* 
dismissed, and the order of Murphy, J., appointing an arbitrator 
on behalf of the city of North Vancouver, Ik* confirmed.

A/tprnl dismissed.

B. C.

<\ A. 
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MAN. WEILGOSZ v. McGREGOR.

n » Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, and Cameron,
.1.1 A Man l, 16,1014.

1JH 1. Evidence (§ II II 1—270)—Statutory presusiphon—Automobile acci
dent—Negligence.

Section 03 of the Motor Vehicle Act, R.8.M. 1913, ch. 131. places the 
onus of proof upon the automobile owner or driver in respect of dam age 
done by collision with a bicycle; and the effect of the statute is that 
negligence in the operation of the automobile is primd facie presumed 
because of the collision.

[Toronto General Trust* Co. v. Dunn, 20 Man. L.R. -112, followed.J

statement Appeal by plaintiff from the County Court in an action 
brought,to recover (lamages for injuries sustained by him through 
a collision with the defendant’s motor ear. The trial Judge 
entered a verdict for the defendant.

The appeal was allowed.
C. Wake, for plaintiff, appellant.
J. F. Kilgour, for defendant, respondent.

Howe», c.j.m. Howell, C.J.M., concurred with Cameron, J.A.

Richards, j.a. Richards, J.A.:—I have read the judgment of my brother 
Perdue, and am not prepared to disagree with anything he has 
there said. I, however, prefer to base my finding only on the 
ground that the driver of the ear, for whose negligence the de
fendant was liable, was guilty of negligence that caused the injury. 
It is undisputed that he did not. when about to leave the bridge 
and turn into Pacific avenue, or when on that avenue, sound the 
horn, so as to warn travellers on the avenue of the approach of 
the ear.

See. 7 of 1 Geo. V. (Man.) ch. 28 (now sec. 15 of ch. 131 
R.S.M. 11)13), made it a statutory duty to sound the horn when
ever reasonably necessary to warn pedestrians or others of the 
approach of the car.

The car in question was coming down grade over the approach 
from the bridge to the street and was about to cross the avenue 
and proceed easterly down grade towards Eighth street, along 
the side of the avenue furthest from the bridge. Those facts 
would make it “reasonably necessary” to sound the horn even if 
the driver saw no one on the avenue.

His negligence was greatly aggravated by the fact that he did, 
while still on the bridge, see the plaintiff turn from Eighth street 
westerly into the avenue. That shewed him that the plaintiff 
and the ear must meet or pass on the avenue. He also saw the 
plaintiff coming westerly and upgrade towards the ear after he 
had brought it into the avenue. But neither on the bridge nor on 
the avenue did he sound the horn. It seems to me that the driver's 
negligence was clearly the cause of the injury. 1 agree with my 
brother Perdue as to the disposal of the appeal and as to the judg
ment to be entered in the County Court.
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Perdue, J.A.:—This is an action for damages in respect of MAN 
injuries sustained by the plaintiff through a collision with the c A 
defendant’s motor ear. The action was brought in the County nm 
Court of Brandon and the County Court Judge entered a verdict 
for the defi , The accident took place on April 23, 1913, 
at about half past eight o’clock in the evening. The plaintiff, McCkkook 
who was riding a bicycle, had come north along I' i street to ( ^
Pacific avenue and had turned west along the latter, intending to 
cross the bridge which opens northward from Pacific avenue across 
the railway tracks. The accident occurred near the entrance to 
the bridge. The motor car had come across the bridge
and had just turned, or was in the act of turning, east along 
Pacific avenue when it came in contract with the plaintiff's 
bicycle. The plaintiff was severely injured. He was knocked 
senseless, his leg was broken and bicycle smashed. He was in 
the hospital for two months and did not resume* work until 
September.

The plaintiff states that he was on the proper side of the street 
at the* time he was struck. It is admitted that no horn was 
sounded or other warning given by the driver of the* car while 
crossing the * * or immediately preceding tin* accident. The 
plaintiff did not sec the ear until it was almost upon him and until 
it was too late for him to avoid it.

By section 63 of tin* Motor Vehicle Act. R.S.M. 1913, eh. 131, 
it is declared that:—

When any loss or damage is incurred or sustained by any person by a 
motor vehicle, the onus of proof that such loss or damage did not arise 
through the negligence or impro|>er conduct of the owner or driver of the 
motor vehicle shall he upon the owner or driver of the motor vehicle.

An interpretation was pLced upon the aliove section by 
Robson, J., in Toronto Ceneral Trusts Co. v. l)unn, 20 Man. L.li.
412 at p. 414. He says:—

In short, sec. 38 (present sec. 63) is a rule of evidence, not a rule of 
substantive law. By it the happening of the accident primâ forte indicates 
negligence. Such accidents are by sec. 38 included among that class where 
res ipsa loquitur and negligence is presumed, unless its absence is shewn.

The decision in that case was upheld by this Court on appeal.
The defendant therefore came into Court with a presumption 

of negligence against him. which it was incumbent upon him to 
displace, quite independently of any ease of negligence made 
against him by the plaintiff. To rebut this presumption the 
defendant railed several witnesses. Two of them, who were 
riding in a motor east along Pacific avenue behind the defendant’s 
car, saw it turn off the bridge and saw it come to a standstill 
after the accident. One of them says that the ear moved forwanl 
about ten feet after striking the plaintiff, and that the plaintiff’s 
body was lying near the north wheel of the ear partly under and 
protruding from beneath the rear end of the ear. The companion
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MAN. of this witness says the plaintiff’s body was lying about five feet 
C.I behind the ear. The occupants of the motor car which caused the
ion injury give an account of the accident which is completely at

r---- variance with the above. The driver states that he had crossed
\\kii.uosz to the south side of Pacific avenue, that the plaintiff came west on 

.MeditEuoft. the wrong side of the street straight for the car, that the driver 
e.rduTjA topped the car and when it was at a standstill the plaintiff rode 

straight into the front part of the car, went right over the car 
and fell on the right side of it midway between the front and the 
hind wheel. He says the force of the blow dented the sheet steel 
cover of the engine pretty badly and broke the cup off the water 
cooler. The bicycle had fallen between the two front wheels. 
All this, according to the witness, the plaintiff accomplished by 
rilling his bicycle upgrade and striking the car while it was at a 
standstill. Much the same evidence is given by a companion 
of the driver who was in the car at the time.

The evidence of the last two witnesses is quite inconsistent 
with that given by the other two witnesses called by the defence 
and with the evidence of the witness Mack, who was called by 
the plaintiff. This last witness was on Pacific avenue going east
ward near Eighth street when he heard the sound of the bicycle 
tire as it burst when the collision took place. He turned around 
and saw the motor car just stopping, but still moving, after the 
accident. According to him the car was diagonally across the 
middle of the street and the plaintiff was lying a few feet behind it.

I think the account of the accident given by the driver of the 
car and his companion is incredible, and it is contradicted by the 
other witnesses called for the defence. There was, however, an 
admission of a fact by the driver of the car which in itself is evi
dence of negligence. The driver of the car admits that as he 
turned from the bridge, which is higher than the street, lie saw 
the plaintiff rounding the corner of Eighth street. He says the 
plaintiff was coining on the wrong side of the street, that lie saw 
him for some seconds before the collision, yet the horn was not 
sounded or warning given to the plaintiff. This was a direct 
contravention of section 15 of the Act, R.S.M. 1913, eh. 131. 
The omission to give warning to the plaintiff was in the circum
stances an act of negligence quite independently of the provision 
of the statute. It would be an act of ordinary prudence on the 
part of the driver to sound the horn when he was about to pass 
from the bridge down to Pacific avenue, so as to warn persons 
passing along that street. Further, the driver does not give any 
reasonable or even plausible excuse for colliding with the plaintiff 
whom lie had in view from the time the plaintiff turned the corner 
of Eighth street.

With great respect, I think the learned County Court Judge 
overlooked the onus that the statute had placed upon the de
fendant, that it was incumbent upon the defendant to prove an
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alwnce of negligence on his part. To my miml. tin* evidence 
adduced by the defence proved negligence, instead of disproving 
it.

I think the appeal should be allowed with costs and a verdict 
entered in the plaintiff's favour in the County Court for 8350. 
together with County Court costs, including a counsel fee of 820.

Cameron, J.A.:-The effect of sec. 38 «if the Motor Vehicle j A-
Act, 7 & 8 Kdw. \II. ch. 34 (now sec. 03 of R.S.M.. ch. 131), 
was consider<‘d by Mr. Justice Robson in Toronto (ienmtl Trusts 
Co. v. l)unn, 20 Man. L.R. 412 at 414. “By it the happening of 
the accident prima faci> indicates negligcuice." “Negligence is 
presumed unless its absence is shewn. "

Sec. 13 of the Act provides that
Every motor vehicle shall also la* c<|iiippc<l with an alarm hdl. gmiu 

or horn, and the sam<‘ shall lie sounded whenever il shall lie reasonably 
necessary to notify iiedcstrians or others of the approach of such vehicle.
I think this was an occasion within the purview of this s«»etion.
The evidence is that there was no horn sounded.

The statutory provision limiting speed according to locality 
is to be fourni in sec. 14, ch. 38, I (ieo. V., whereby sir. fill is ad<lc<l 
to the original Act ami is now to be fourni in sec. 33. K.S.M., 
ch. 131. With this is to be read sub-sec. (u) of sec. 23. sec. 13, 
ch. 39, 10 Kdw. VII., now to be fourni in suit-sec. (2) of sec. 30,
R.S.M. 1913, ch. 131. It seems clear on the evidence that sec.
56 was not observed in this case. The chauffeur says he was 
going “at a very little over six miles an hour." William 1). Weedy 
says he “saw the McGregor car whirling round from the bridge.”
The use of the term “whirling" instead of “turning" conveys to 
my mind the idea of turning with swiftness or velocity.

My conclusion, therefore, is that, on the evidence, the de
fendant has failed to displace tin* onus cast on him by sec. 3S of 
eh. 34, 7 & 8 Kdw. VII. |see. 63, R.S.M. 1913|. Not only so, 
but the pn-sumption is thrown against him all the more strongly 
by these violations of provisions of the law.

1 think the account given by the chauffeur ami by his com- 
panion Davis of the occurrence, makes a strain on one's powers of 
credence. They state that at the moment <if impact the motor 
was at a standstill and that tin- plaintiff came squarely against 
the motor with such speed that the force «if «'«intact threw him 
over the right front part of the motor, <lamag«i<l the motor in the 
sheet steel covering of the ra«liat«ir ami injured the lamps, ami In
itia* plaintiff) passing over the radiator fell on the grouml on tin* 
south si«le of the car “about the middlt- ami three or four fei-t from 
the car," as the chauffeur says at p. 27a. II<* says the bicycle 
went under between the two front wheels. It is t«> In- b«irm- in 
mind that the plaintiff was going up an incline. Now it doi-s 
seem to me, in all these circumstances, that the plaintiff was g«iing
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at sui’h a rate of speed that he struck a stationary motor 
with such great violence that there resulted the disastrous con
sequences to him and his bicycle and the damage to the motor 
described in the evidence, is incomprehensible by the ordinary 
mind. And if we have regard for the evidence of Mr. Weedy 
and I)r. Fitzpatrick, as to where the plaintiff and the bicycle were 
after the collision, it seems impossible to hold that the» story of 
the chauffeur that the motor was stationary when the bicycle 
came against it, is well founded.

I think the appeal must be allowed and agree with the judg
ment of Mr. Justice Perdue in the amount fixed by him as the 
damages to be assessed.

Appeal allowed

INLAND INVESTMENT CO. v. CAMPBELL.

Manitoba King's Bench, Macdonald, J. March 25, 1914.

Damaueh (8 III A1—51)—Measure of damages—On contracts hy 
agents—Real estate broker—Warranty of future sales.

Under an exclusive agency contract for the sub-dividing mid sale, 
by a real estate agent, of a tract of suburban land, under which the agent 
stipulates to sell quarterly at a fixed price a fixed number of lots, the 
principal may recover damages measured by the agreed price and 
terms, provided the agent's sales fall short of the stipulated minimum, 
regard being had to the probable number of lapsations which would have 
occurred had sales actually been made up to the number contemplated 
by the contract.

Action for damages for breach of a land subdivision agency 
agreement.

Judgment was given for the plaintiff.
./. II. Coyne, and ./. B. Hung, for the plaintiffs.
A. ./. Andrews, K.C., and W. II. Curie, for the defendant.

Ma.doiuid, j Macdonald, J.:—This is an action for damages for breach of
an agreement entered into between the plaintiff Millidge and the 
defendant.

The facts are these: Millidge was the owner of the north
west quarter of section sixteen (16) in township ten (10), range 
nineteen (10), west of the principal meridian in Manitoba, and 
entered into an agreement with the defendant whereby the latter 
was given the exclusive right of selling the said land.

The defendant agreed at his own expense to have the lands 
subdivided into lots and the plan thereof registered, but first to 
register a plan of the most northerly eighty acres of the said lands 
before subdividing any other portion thereof, and agreed not to 
register a plan of any other portion until he should have sold 
sixty per cent, of the lots shewn on the plan of the said eighty 
acres.

The plaintiff Millidge fixed the minimum price and the terms
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upon which the lots might be sold. In all other respects the man
agement, prices, terms, etc., were under the control of the de
fendant.

The agreement between the parties contains the following 
paragraph :—

The agent agree# energetically and actively to employ the machinery 
of his office immediately in promoting the sale of the said lands and coven
ants and agrees to sell not less than one hundred and fifty (150) lots thereof 
within three months of the date hereof, and further covenants and agrees 'in«i<>iiai«i. i 
thereafter not to sell less than one hundred and fifty (150; in each successive 
three months until all of the above described land shall have been sold. In 
the event of the agent not having sold the number of lots in any of the said 
periods as above provided, then the owner at his option shall have the right 
to terminate the agency hereby created and put an end to this agreement 
upon giving to the agent one month’s notice in writing of his intention so to 
do, which notice shall be . given if delivered at the agent’s office in
the Somerset block in the city of Winnipeg, and at the time mentioned in 
the said notice for the termination of the agency hereby created the same 
ami this agreement shall be at an end unless the agent shall before the 
expiration of the time mentioned in the said notice have sold a sufficient 
number of lots to remedy his default, in which case the agency shall be con
tinued subject to the further right of the owner from time to time to take 
advantage of further default. In ease of such cancellation, tin* owner, 
upon receiving out of the unpaid purchase moneys of lots sold by the agent 
up to the time of the taking effect of said cancellation, sufficient to make 
up the full sum i>cr lot as hereinafter set out shall convey to said agent or 
his nominee any or all hits so sold.

It is for the breach part of the agreement that the
action is brought.

To comply with this agreement tin* defendant would be re
quired to sell 750 lots at not less than $100 per lot ; ten per cent, 
of which to be paid in cash and ten per cent, in equal successive 
instalments, provided that twenty-five per cent, of the lots might 
be sold on terms of five per cent, cash and five per cent, a month 
in equal successive monthly instalments.

The movement given to real estate was the result of a scheme 
concocted by real estate agents and others anxious to acquire 
wealth at the expense of the public, and in the language of these 
men is known and described as a real estate boom.

The defendant is a real estate agent of experience, and no 
doubt acquainted with all the turns and corners in the business, 
and if sympathy were of any avail he would not lx- entitled to 
any. He expressly and unqualifiedly contracted to sell lots 
that then were not. at their best, worth more than ton dollars 
each at not less than one hundred dollars each, and lie knew it 
must be a quick movement. His remuneration was large ami 
attractive, and he was confident of satisfactory results, and did 
not think it necessary to refer to ami guard against any iinforeswii 
cause or event which might prevent him from succoring in his 
undertaking.
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11 is urged l Iml tin* Courts shmilil not count (,nnnc(‘ schcim-H 
of this character, hut, as between schemers the contention does 
not carry weight.

The question here arises entirely on the construction of the 
agreement. There is to my mind clearly a breach, ami there is 
no defence offered to excuse or explain it, and there is nothing to 
explain the cause of the failure to carry out the agreement except
ing that the Ihkuii collapsed earlier than anticipatnl and the gul
lible public liecninc wise, at least for a little while.

The question now is as to damages, and it seems to me the 
parties have themselves, under their agreement, set the measure 
at which they are to Ik* estimated.

The defendant was to sell at not less than *100 per lot pro|>erty 
which was not worth more than at most 810 per lot. For making 
this sale he was to be allowed 815. The loss then to the plaintiff, 
allowing S|tt per lot as the value of the land, would In* 845. Hut 
the plaintiff fixes the terms ii|hmi which the defendant is to sell, 
namely, ten per cent, in cash and ten per cent, in equal successive 
monthly instalments, provided that twenty-five per cent, of the 
lots might In* sold oil a five |N-r cent. cash payment, and five |ht 
cent. |H>r month in equal successive monthly instalments.

Kvalence was tendered of the result of payments under agree
ments of sale similar to this, but in all eases the sides were in 
connection with suit-divisions where the property inemiaed in 
value, whereas here the prices at which lots sold were inllutt-d and 
fictitious and within a short time fell to their intrinsic worth. 
This evidence, therefore, even if admissible, would not In* of any 
value.

The purchasers of pro|terty such as that in question would 
not, it is reasonable to assume, In- of the financially sound class, 
and being >o quickly undeceived and finding the bubble so sud
denly broken, would not put forth any effort to carry out their 
purchases; on the contrary, they would feel justifiai in doing 
everything possible to resist any effort to coiii|n-I them to pay. 
and thus many sales would fall through. The |N-reentage of such 
it is difficult to estimate, but considering the character of the pro|>- 
erty and assuming that of the purchasers it is safe to conclude 
that the great majority of sales would not In- carried out. Of the 
seven original purchasers at least four of the sales fell through, 
and the payments made were refumh-d. One side was cancelled 
after the first payment, which was small, and ii|nui one side two 
instalments only have In-cii paid and nothing more |iaid since 
DcccmlN-r, 1912.

A trifling percentage of the purchasers paid in full at the time 
of purchase, and a lesser munls-r paid the purchase price in full 
in instalments.

The remainder of the sales are incomplete in so far as payments 
are concerned, and it is evident that few will pay who can avoid



16 D.L.R.] Inland Investment Co. v. Campbell. 41 :i

it. Twenty-five per cent. of the 750 lots could Ik* sold on a five 
per cent, initial payment, the balance on a ten per pent, payment. 
Assuming, then, that the twenty-five per cent, were sold upon a 
five per cent, deposit payment and the balance, less the 181 
which have been sold, on a ten per cent, deposit, there would be 
realized the sum of 8-1.750 fifty-live per cent. of which would 
be the plaintiff's. This, then, is a clear loss to the plaintiff under 
the agreement, without taking the value of the unsold land into 
account.

The plaintiff claims his percentage of the full amount of the 
purchase price under the terms of the agreement; but as the de
fendant would be responsible only for the 5.V, of the proceeds, 
it is necessary to ascertain what those proceeds would likely In
to ascertain the damage.

It seems to me a reasonable mode of ascertaining what the 
subsi-quent payments would be to take as a basis the result of the 
sales made and estimate the damage front that basis. I refer it 
to the Master to ascertain and fix the damages, and reserve the 
question of costs and further directions.
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BROWN v. "ALLIANCE No. J.” CAN
Hichrifiicr Court of Cumula, llrili*h ( 'alumina Aihnirolty I tint rift, Marin,. ... .,u-rau. uni.
1. Siuci’iNo (6 III 10) llitKxcii ot in rv I’aoi-nm in ni.xma m m.xstkh

ok XKSHKI. 1,1 Xllll.irv KOK I.oss olt liK-llll eiH \.
Tin- muster in churgv of n small fishing vi-ssrl must /irimd faro account 

for the missing appurtenant |iro|M-rt\ of thciixxm-r 'for instance, lishing 
geari entrusted to such master's charge; although the rule might he 
modified in larger vessels where such property is entrusted to the 
custody of various officers.

2. Thiai. (I I C -12) Rk-oi'kmno -Si iii-iusk.
An application hv the plaintiff in an action, after trial and before 

judgment. to rc-o|M>n the ease and introduce further evidence, xx ill he 
refused where no surprise is sliexvu. it ap|M-aring that his attention was 
suflicientlx drawn to the |Niint involved hy the pleadings, evidence and 
argument before the case was dosed.

Consolidated actions by seamen for wages against a fishing statement 
vessel, involving a set -off as to missing fishing gear.

Judgment was given for the wages; but as to the master in 
charge the set-off was allowed, resulting in a judgment against 
him for the surplus thereof.

II'all*, Jr., for the plaintiff.
/*’. C. Ellioil, for the defendant.

Maktin, LJ.: These are consolidated actions for wages M«mn, lj. 
against the ship “Alliance No. 2,” an auxiliary gas lioat, ÎI5 fm-t 
long, engaged in the halibut fishing, l-our of the claims arc those 
of fishermen, and they were dis|>osed of at the trial, that of Davis
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being settled when culled on for hearing, and judgment being given 
in favour of Armstrong, William Brown, and Milne for the full 
amount claimed. 1 was asked not to give said Brown and Arm
strong their costs of suit as their conduct on the vessel had not 
been satisfactory, and was open to suspicion as regards the missing 
fishing gear, and their threats against Larsen, the chief engineer, 
with respect to the same, justified in giving them
a warning in open Court I do not, on further consideration, think 
I would he justified in taking the extreme step of depriving them 
of costs.

Judgment was reserved on the claim of the master, Daniel 
Brown, but a few days after the trial was over, a motion was 
made to re-open the case, and, in effect, to allow' the master to 
give further evidence to account for the missing gear in his charge 
which his employers, the owners of the ship, sought to make him 
liable for. Such an ation is an ususual one which should 
only be granted in a very special case, and also in circumstances 
which would, in any event, not put the other party at a disad
vantage or in an unfair |M>sition. The matter was fully argued, 
and I have come to the conclusion that the application should be 
refused in the circumstances before me. The attention of the 
plaintiff was sufficiently drawn to the |>oint by the pleadings, 
on the evidence at the trial and during the argument; there has 
been no surprise, and the fact that the evidence in his favour was 
not more fully brought out when it might, |M>ssihly, have been, 
is not enough to re-open the case; he had the opportunity but 
did not take advantage of it. The application will therefore be 
dismissed, with costs.

Then as to his claim and the counterclaim. I allow him 
his wages and give him judgment therefor, but hold him re
sponsible for the value of the missing gear, $349.59, less two 
skates thereof at $17 each, which were lost and tardily accounted 
for at the trial. I am unable on the evidence to allow any further 
deduction. The vessel was amply outfitted with fishing gear, 
new, and additional gear to the value of $349.59 having been put 
on board before sailing, which was admittedly in the custody of 
the master and which he must account for. In a small vessel of 
this description which carried on only master, mate, chief and 
assistant engineer, cook, and one seaman (not counting the 
fishermen who were not shipped as seamen and therefore did not 
perform seamen’s duties), the master must personally account 
for the property of the owner entrusted to his charge, whatever 
may be said as to his rcs|>onsihility in larger vessels where property 
may be entrusted to the custody of various officers. It would 
never do for this Court to encourage the opinion that a well- 
equipped fishing vessel may leave a |M>rt in charge of a master 
ami return with, e.g.} missing tackle, Umts, gear, etc., and the 
master eseupe any res|M>nsibility simply by omitting to give any
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reasonable explanation of what has become of said property; C*N-
on the contrary, it is his duty to give it to his owners at the first i.;v <•
opportunity, and in the present ease he should have done so when 
his attention was directed to the shortage in the gear and his 
wages refused on that account, instead of which he did nothing, 
treating the matter, in effect, as one in which he had no deep 
concern.

1914

The result of the adjustment of the accounts and opposing M.nii. 1.1. 
claims is that the plaintiff is indebted to the owners in the sum 
of $70.52, for which sum said owners will have judgment against 
the plaintiff over and above his claim against them. The costs of 
claim and counterclaim will be allowed in the ordinary way. 
and the reserved costs of the adjournment of the trial will be 
costs in the cause.

Judgment for plaintiff*.

DICK v. CALGARY. ALTA.
Alberta Supreme Court, Simmons, J. March 10. 1914.

1. Action (| I B3—17)—Condition precedent—Notice ok action In 1914
JUNCTION TO RESTRAIN ALLEGED ULTRA VIRES CONTRACT OK MUNI-

Section 125 of the Calgary municipal charter making it a condition 
precedent that one month’s notice in writing shall hr given before action 
against the city is not limited to damage claims, but applies to actions 
from any cause; and consequently a preliminary notice is essential in 
an action for a restraining order against the municipality to prevent 
its carrying out a land purchase claimed to be ultra vires.

Injunction motion in an action by A. A. Dick and others, Statement 
suing on behalf of themselves and the other ratepayers of the 
city of Calgary, for an injunction restraining the city from pro
ceeding with the purchase of lands for an abattoir and stock- 
yards.

The injunction was refused because of want of notice of action 
under the Calgary charter.

IV. T. />. Lathuell, for the plaintiffs.
Clinton ./. Ford, for the defendant.

Simmons, J.:—On or alxmt September 80. 1013. the defendant Rimmone. j. 
corporation passed by-law number 1,579, authorizing the council 
to raise the sum of three hundred and fifty thousand dollars to 
purchase fifty-five acres of land, being part of the south-east 
quarter of eleven (II), twenty-four (24), one (1), west of the 5th 
meridian, for the purpose of establishing and locating thereon 
union stockyards, abattoirs, warehouses ami manufactories, 
such jiortions of said land, as may hereafter l>c determined, to be 
sold or leased in parcels to persons, firms, or corporations, for

I
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the said purpose. The said by-law was submitted to the rate
payers and approved by them.

Counsel for the defendant city admit that when the city 
by-law was under consideration by the council, the existence of 
by-law number 11)2. passed on April b, 1V03, providing tor a stock
yards agreement with one John S. Hall, or his assigns, had been 
overlooked.

The* plaintiffs now ask for an injunction restraining the city 
from proceeding to purchase the lands in question, described in 
the city by-law; secondly, from purchasing or agreeing to purchase 
any interest in the contract made between the city and said 
John S. Hall, by the by-law of 1V03; and thirdly, generally, from 
carrying out the purposes of by-law 1570.

Cm 1er the amended statement of claim the plaintiffs claim 
that the said by-law is ultra rires of the powers of the city of 
Calgary under their charter. The defendant city rely on see. 125 
of the city charter, which requires one month's notice in writing 
of the intention to bring an action against the city from whatever 
cause it may arise. Sections 123. 121 and 125 of the city charter 
are those dealing with questions of notice. Section 123 is the 
counterpart of see. 108 of the Ontario Municipal Act. The Courts 
in the province of Ontario have held that see. IliS of their Muni
cipal Act. dealing with the question of notice, applies to actions 
against the city for damages only where something is alleged 
to have been done under an illegal by-law. Section 125, however, 
of tlie Calgary municipal charter goes much further, and speci
fically says that one month’s notice in writing shall be a condition 
precedent to all suits and actions against the city from whatever 
cause they may arise. The matters raised by the plaintiffs in 
their statement of claim in regard to the illegality of the by-law 
are of a very important character, and go to the question of 
validity of legislation. I indicated at the oral argument that 
the duty was ii|miii the city to shew that the i towers pu r| tor ting to 
be used under by-law 157V had been specifically created under 
their municipal charter by the provincial legislature. Subse
quent to that oral argument, the defendants have raised the 
objection as to want of notice, and I regret that 1 am bound to 
hold, under see. 125 of the city charter, that the plaintiffs' present 
action fails on the ground that they have not given the one 
month's notice in writing of their intention to commence action.

As this disposes of the present application, 1 therefore do not 
deal with the question of the validity or invalidity of the by-law 
in question.

The application for injunction, therefore, is dismissed with

Injunction refused.
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GRAF v. LINGERELL.

Alberta Supreme Court. M ulsh. ./. Mareh 25, 1014.

1. Bills of rale (8 II A—7)—Non-reoistratioii—Subsequent creditor.
The “creditor» of the bargainor," h* against whom hh*. !» of the Bills 

of Sale Ordinance, N.W.T. eli. 43 (Alta.), makes absolutely void a sale 
by the bargainor without immediate delivery or actual and continued 
change of possession or the registration of a bill of sale, includes not 
only the then existing creditors but also the subsequent creditors of 
the bargainor.

[liarker v. I.eeaon. 1 O.H. 114. approved; and see Barron & O’Brien 
on Chattel Mortgages, 2nd revised edition. 464, 455.1

2. Animals (81 A—6)—Property hkhit in—Progeny.
There is a common law presumption of property, in the progeny of 

domestic animals, running to the owner of the dam as against the 
owner of the sire.

[üillarrr V. boyle. 43 U.C'.Q.B. 442; Roper V. Seott. HI Man. L.R. 
504. referred to.]

Interpleader issue, the plaintiff being an exeeution creditor 
of two brothers and the defendant being a brother of the exeeu- 
tion debtors. Seventeen head of horses seized by the sheriff 
were involved. The defendant claimed some of those as pur
chaser from the execution debtors, some as joint owner of the 
animals' sire, and others by purchase from outside parties. 

Judgment for the plaintiff in part.
A. !.. Smith, for the plaintiff.
II. ./. Mahrr, for the defendant.

Walsh, J. :—This is an interpleader issue, the plaintiff being 
an execution creditor of two brothers Charles and Enoch E. 
Lingered and the defendant being Joseph E. Lingered, who is 
a brother of the execution debtors. Seventeen head of horses 
seized by the sheriff under the plaintiff's execution form the sub
ject-matter of the controversy.

Seven of these animals are claimed by the defendant either 
by direct purchase from the execution debtor, Charles Lingered, 
or as the increase of other animals so bought by him. These 
seven animals are divided into three classes, (A; the bay mare 
“Pet,” and a yearling out of a mare named “Ely,” both of 
which the defendant claims under an alleged purchase thereof 
from the execution debtor, Charles Lingered: (B) a brown 
mare four years old, the foal of a man* named “Old Slick,” 
which last mentioned mare lie claims to have bought from 
Charles four years ago whilst she was in foal with what is now 
the mare in question ; and fC) a sucking colt, and a yearling 
out of “Pet.” a yearling out of “Old Slick,” and a yearling out 
of another mare named “Old Bess.” all of which dams the de
fendant claims to have purchased from Charles, long before any 
of those foals was conceived.

ALTA.
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either of the animal* in class (A) or of the (Ihiiih of any of the 
animals in elans (II) and (('), nor was any of tin- said sales

<»hak
accompanied hy an immediate delivery or followed hy an actual 
and continued change of possession of the animal so sold. 1

I.IN'tiKKKI.I.. think it is quite clear for this reason that the sales of the animals
in elans (A) are, under section b of the Dills of Sale Ordinance, 
absolutely void as against the plaintitf.

1 think for the same reason that the defendant's claim to 
the animal in class (B) cannot he sustained. She was part ami 
pu reel of “Old Slick" at the time that the defendant says he 
bought the dam. If the dam had been seized she would have 
been in the same category as the animals in class ( A) ami 1 
do not see how the defendant’s claim to her colt, which was then 
in gremio, can la- any better than his claim to the dam.

1 have more difficulty with the animals in elass ('). Whilst 
in my opinion none of their dams could, under the circuin- 
stam-es, have been held hy tin- defendant as against tin- plain
tiff's execution, there is this difference between them and the 
animals in elass (B) that they were not being carried as foals 
when their dams were purchased by the defendant, but they 
were foaled as a result of their dams being bred by him to a 
horse after their purchase. The sire of these animals was a 
stallion named “Choice Goods” who was then owned by the 
execution debtors and the defendant in equal shares. Each 
of these animals was therefore sired by a horse in which each 
of the execution debtors had as large an interest as the defend
ant and is out of a dam which the defendant could not have 
held ils against the plaintiff’s execution. The ownership of the 
sire, however, has not 1 fancy any bearing upon the question of 
the ownership of these animals as it seems to be quite clear under 
our law that the brood of all tame and domestic animals be
longs to the owner of the dam. 1 merely mention the facts bear
ing upon their paternity to shew that no equity arises in the 
defendant's favour by reason of them: Dillarcr v. Doyle, 4d 
IT.C'.Q.B. 442; Doper v. Scott, lb Man. L.R. 5!)4 ; and Temple v. 
\ii hoi.son, Tassels, Supreme Court Digest, p. 114, are author
ities for the proposition that the property in the progeny of 
domestic animals is in the owner of the dams, but in no one of 
these eases was a claim made under circumstances such as those 
which exist here. It seems to me though that if 1 am right in 
holding that the sales of these «lams were as against the plaintiff 
absolutely void it must follow under the facts of this case that 
no property in their increase ever became vested in the defend- 
ant as against the plaintiff, lie has never ha«l any poss«-ssion 
either of the mares or their foals as ilistinguished from tin- pos-
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session of his brothers, the execution debtors. Apart from this ALTA.
1 uni not satisfied that any of the purchases from his brother s 
Charles, which the defendant sets up, was an honest trails- pi 14
action with the exception perhaps of the foal of the mare “Fly” -—
for the price of which mare and foal the defendant’s cheque '“xl 
for $140 is produced. The circumstances surrounding the Linoereix. 
alleged purchases of the other animals fill me with suspicion of \v»i»h,j. 
the bona fifhs of the defendant’s claim, especially when con
sidered in the light of the evidence as to the dealings of the 
brothers as amongst themselves and with strangers. I hold, 
therefore, that these seven animals are liable to seizure under 
the plaintiff’s execution.

It is true that the was not a creditor of Charles
Lingerell at the date of any of these alleged sales by him, but 
it seems to be quite clear that “the creditors of the bargainor” 
as against whom see. 9 of the Kills of Sale Ordinance " s 
absolutely void such sales as these are not only the then existing 
but also the subsequent creditors of tin* bargainor (see the 
second revised edition of Karron & O’Brien on Chattel Mort
gages 4.">4. 405, and eases there noted and particularly Barker 
v. Lceson, 1 O.R. 114).

Another horse seized is a yearling out of a bay mare which 
the defendant claims to have purchased from a man named 
Uwyn. He produces a memorandum signed by Gwyn evidenc
ing this transaction in which he, the defendant, is named as the 
purchaser. This horse was given by Gwyn, however, in pay
ment for his hoard at the Lingerell house. This house was 
maintained at the expense of the three brothers and I think 
that the debt which Gwyn owed was to them and not to the 
defendant alone. At the time of this transaction the execution 
debtors were getting into deep water financially and I am satis
fied that this horse was put in the name of the defendant alone 
for the purpose of defeating their creditors. The defendant and 
the execution debtors are, I think, co-owners of this yearling, 
each of them being entitled to an * one-third interest
in it, and the interests of the execution debtors in it are sub
ject to the plaintiff's execution.

Another yearling is claimed by the defendant as a foal of 
one of his mares, but of which mare lie does not know. Knough 
was established by the evidence of the plaintiff's witnesses to 
shift to the defendant the onus of proving his claim to the goods 
in question. He has not satisfied this onus as to this animal 
which I therefore adjudge to be liable to the plaintiff's execu
tion.

The remaining eight horses are claimed by the defendant 
under purchases either of them or of their dams from four

5
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strangers. In each case the purchase by the defendant is estab
lished with a reasonable degree of certainty. Three of these pur
chases are evidenced by writing under the hand of the vendor, 
namely those from Stanley Downs. Percy Shi I lam, and Alfred 
Kirkby, and the defendant is named as the purchaser in each of 
them. There is no written evidence of the purchase from Flans- 
berg.

There is nothing beyond the general evidence of the course 
of dealing by these brothers amongst themselves and with others 
to indicate any interest of the execution debtors in any of these 
animals. I am asked to find upon this evidence that the three 
brothers were partners and that these horses were assets of the 
partnership. 1 do not think that I can do that. There certainly 
is a good deal in the evidence to justify the suspicion that there 
has been a deliberate attempt on the part of these men to get nil 
of their assets in the name of the defendant and all of their 
liabilities in the names of the execution debtors. I am unable, 
however, to find that any of these horses were ever the pro
perty of any one of them, but the defendant and I must give 
effect to his claim to them, although I must say that I do so 
with a mind not entirely free from doubt upon the question.

The plaintiffs succeed upon more than one-half of their 
claim. They will have the general costs of the issue taxed under 
the second column of the schedule. No additional costs were 
incurred by reason of the plaintiff's claim to the horses with 
respect to which the defendant has succeeded, and partly for this 
reason and partly because I think the plaintiff was justified in 
making him prove his title no costs of the same will be taxed 
to him. The defendant will also pay the plaintiff's and the 
sheriff’s costs of the interpleader order.

Judgment for plaintiff in part.

N. S. 
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HENDERSON v INVERNESS R. CO

Vo ro Scotia Supreme Court, UuhhcII. llnixilatc, a ml Ititchir, ,1.1.
March |0. 1914. *

1. Kviiikxck ( * IV B—494)—Remues ok proof— Delivery—Receipts to 
carriers—Receipt prior to locating ooooh.

The rul» of evidence that a written receipt signed and delivered 
(acknowledging the delivery of good* hv the idiippcr to a consignee) 
shift* the burden of proof, cannot la* applied in favour of the shipper, 
in the face of the conaignee'a direct denial of delivery and the fact 
that mich receipt* were by the consignee company’s rule* of Imtdness 
exacted prior to inspection or delivery of the good* and that 
such receipts were not really effective until a later stage when the 
good*, if found, might la» checked and delivered.

statement Appeal by plaintiff from the judgment of Meagher, J., in 
favour of the defendant.
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The appeal was allowed and a new trial granted.
The action was to recover the cost price of a case of clothing 

delivered to defendant by the Intercolonial Railway at Point 
Tapper to be carried thence to Inverness and there delivered 
to plaintiff, which, it was alleged, defendant neglected and re
fused to deliver on demand. Also for loss of profit thereon and 
for the amount of freight paid.

The cause was tried before Meagher, J., when the only qties- stntrimmt 
tion contested was the fact of delivery or not to plaintiff’s ser
vant at Inverness.

The learned Judge held that the burden of proving delivery 
was upon defendant in the first instance as against |i iff’s
evidence that he never received the goods, but the production 
of the truckman’s receipt discharged that burden, and, in 
turn, east it upon the plaintiff, and in the view which he took 
of the evidence upon that branch, and the extent to which he 
felt constrained to believe it or otherwise, plaintiff had not 
satisfied it to such an extent as to oblige him to find, or justify 
him in finding, in his favour.

While so finding, lie stated that he did so with reluctance and 
not without some misgiving that his view be erroneous.

The evidence shewed that it was a general custom in defen
dant’s office to sign for the goods in the office and then go to 
the freight store to take delivery, and that in this case when 
they went to the store and failed to find the package the assist
ant said it must be in the car and that the truckman would get 
it in the morning.

I). MrXeil, K.C., and IV. Murphy, for appellant.
//. Mdliah, K.C., for respondent.

Ri'sskli., J.:—I concur in the opinion read by Mr. e Ruseell>j. 
Ritchie. As I understand Mr. Bain's evidence, the receipt by 
the plaintiff's truckman for the goods was not taken into the 
freight shed at all. It was signed in the office before any goods 
were delivered and kept there. The only paper taken into the 
freight shed was the piece that the truckman would retain for 
his < r. The goods, if found, would be ticked off on this
paper, or, if not found, would not be ticked off ; though not 
much importance can be attached to the failure to have the 
goods ticked off.

It is explained, that when there is only one item, it is not 
unusual to no mark on the paper. In an ordinary case 
when the goods were not found in the freight shed, it would 
have been the duty of the station agent, when he returned to 
his office, to mark the receipt “short." But he won hi not 
do so in a case like this, if we can accept McQuarrie’s evidence, 
because lie would expect to find the goods in the morning.

»
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Drysdele, J. 
(dissenting)

There is no as to the goods g been handed
over to the defendant company at Point Tupper. It seems to 
me that there is a burden imposed upon the defendant to shew 
that he delivered them ; at all events, there is such a burden 
after the plaintiff has sworn that he never received them. I 
do not think that this burden is satisfied by the production of 
a receipt signed under the circumstances and according to the 
custom proved in this ease. The receipt, thus explained, can
not. I think, properly play any part in the determination of 
the issue. 1 think the circumstances arc all ( with the
carelessness, or thoughtlessness, of a truckman, who was not 
very intent upon his master’s business, and that a very pro
bable solution of the mystery is, that the goods are in one or 
other of the many freight sheds between Point Tupper and 
Inverness, unless they have since been misdelivered, or taken 
out by someone who had no right to them.

Drykdalk, •!. (dissenting) :—The plaintiff’s accredited agent 
MeQuarrie signed a receipt for the goods in question and re
gularly paid the freight thereon. The question for the trial 
Judge was whether or not the goods were delivered to plaintiff’s 
clerk or agents. The receipt, of course, could be explained and 
an attempt was made by MeQuarrie and McDonald to shew that 
the receipt was given by mistake and that the goods never were 
actually received.

The learned trial Judge discredited both these men, as I 
read the full and carefully considered findings herein. If the 
learned trial Judge did not believe MeQuarrie in his 
explanation of the receipt, it seems to me that ought to be an 
end of the ease. I think this question was peculiarly one for 
the trial Judge. It was argued that the learned Judge was in 
error as to the burden of proof, but I do not think so. It is 
not a case where the doctrine as to the burden of proof need 
be considered. The question I think is, was the learned Judge 
satisfied with the attempted explanation of the receipt given 
and payment of freight made. lie distinctly finds he was not 
and discredits both MeQuarrie and McDonald, this being really 
wholly for the trial Judge.

I would affirm the judgment below and dismiss the appeal.
Ritciiie, J. :—The question in this case is as to whether or 

not the defendant y delivered to MeQuarrie, the truck
man of the plaintiff, certain goods which had been brought 
over its line to Inverness.

One thing is certain, and that is, that the plaintiff never re
ceived the goods. He swears very positively to this, and the 
learned trial Judge states that he was a “careful, conscientious 
witness.”
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A receipt for the goods was signed by MeQuarrie, and, hav
ing regard to the question of the burden of proof as to
the ease by the trial Judge, it becomes important to consider 
under what circumetances the receipt was signed. The prac
tice in regard to the signing of receipts is disclosed in the evid
ence of the plaintiff. At page 11 of the case he says:—

When wp receive the freight advice, the liny goes to the station and 
lie signs the receipt in the station for good* received, then they take 
this hill, he and the agent, and go together to the freight shed, after the 
receipt has been signed, and when they find the goods and the box is de
livered over to the truckman, a check mark is put opposite the Ik»x on 
the hill. ’Ibis cheek mark was lacking on the hill with regard to this 
box, and that satisfied me at once that the ls»x had not been delivered, 
that the truckman had not received the box.

It is common ground that the practice was as stated in the 
evidence just quoted. The freight bill was produced and the 
box was not checked off. I do not. however, attach much weight 
to this, because the evidence shews that the checking was often 
omitted.

The learned trial Judge finds in favour of the defendant 
company, as lie states, “with reluctance, and not without some 
misgivings that my view may be erroneous.”

The Judge was in doubt, and I think, on the face of the 
judgment, it is clear that his view as to the burden of proof 
was an element in leading him to the conclusion at which lie 
arrived. It, therefore, in this ease of doubt, becomes important 
as to whether or not the learned Judge’s view as to the burden 
of proof was correct. In the judgment it is said :—

The bunleii of proving delivery was, of course, upon the defendants 
in the first instance, they had to shew, as against the plaintiffs evidence, 
that lie never received, I mean that it never came into his store, due 
performance of their contract to carry ami deliver. The production of 
the truckman’s receipt discharged that burden and. in turn, cast it upon 
the plaintiff, and to the extent to which I feel constrained to believe it. 
or otherwise, I do not think lie has satisfied it. at any rate to such an 
extent as to oblige me to find, or justify me in finding, in his favour.

If the learned Judge was wrong in bis application of the 
burden of proof, then it seems to me clear that in this ease, 
which is recognized by the Judge as a doubtful one, the judg
ment cannot stand.

I cannot bring my mind to the conclusion that the receipt, 
signed under the circumstances which I have mentioned, dis
charged the burden which rested upon the defendant company 
and east it upon the p ill'. If it was the case of an ordin
ary receipt which would not be given until the goods were de
livered, I would have no difficulty in following this part of the 
decision, but it was a receipt signed at a time when there is
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evidence of delivery to McQuarrie was the receipt. The evid
ence shews that it did not mean that he had received the goods.
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being signed before he and the station agent went to look for 
them. 1 cannot sim» how such a receipt changes the burden of 
proof. The company’s ease is this receipt. It is met by a 
straight denial on the part of Mctjuarrie. If, without any re-
ferenee to the burden of proof, the learned Judge had found 
against McQuarrie'a evidence, that would have been an end 
of the case for the plaintiff, but the judgment in terms shews 
that the burden of proof weighed with the Judge.

With very great deference, I think the possession of the 
goods being admitted by the defendant company, the burden of 
proof was. and remained throughout the trial, upon the defend
ant company to prove delivery.

1 therefore think there should be a new trial and I would 
let the costs of the appeal abide the final result.

New trial ordered.

N. S. THOMSON v. HALIFAX POWER CO.

S.C.
1914

\ovn Scotia Supreme Court, firaham, KJ„ Meagher, R untell, ami Longleg, 
.1.1. March 19. 1914.

1. Eminent domain dll)3—07 )—Water rights—Lakes and streams
—Public use—Prior public utility franchise.

A right of expropriation granted to a mining ami |siwer company 
hy legislative authority in its Act of incor|>orntion as to “lakes or 
streams or lands covered hy water" will Is* construed as not includ
ing puldic rivers nor those in which rights and franchisee of other 
corporations such as river improvement companies had Is-come vested 
hy special legislation.

2. Eminent domain dll):i—07) —Water rights—Interference with
PRIOR FRANCHISE—(lENERAL POWERS AS TO STREAMS AND LAND
COVERED BY WATER.

Mere general words in an expropriation clause of an incorporating 
statute will not confer the right to compulsorily acquire property 
which had formerly lieen acquired in the same way hy another com
pany where the purposes of the earlier project would he seriously in
terfered with.

3. Statutes dll It—113a)—Strict construction—Statutory grants
—Eminent domain.

Statutes pur|sirting to confer a power to acquire land compulsorily 
under eminent domain process for the heneflt of a power company or 
the like, are to Is* construed strictly.

(Simpson V. South Stafford Co., 34 U. C'h. 380; lllinoin Central 
V. Chicago. 53 L.R.A. 411, referred to.)

Statement Appeal from the judgment of Ritchie, J., in favour of 
plaintiff, in an action claiming (a) damages for trespass; (b) 
an injunction to prevent further acts of trespass; (c) an order 
to restrain defendant from proceeding with a proposed expro-
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priation of plaintiff's lands in connection with a project for 
developing electricity from water power ; (</) an order to re
strain defendant from proceeding with such expropriation 
until the prior determination of the respective rights of plain
tiff and defendant company in the lands, etc., sought to he ex
propriated.

The learned Judge, in the judgment appealed against, held 
that defendant’s Act of incorporation did not authorize the 
expropriation of the lands in question and granted the injunc
tion "id for.

II. Mcllish, K.C., and F. II. lit II, K.C., for appellant.
T. S. Ilogt rs, K.C., for respondent.

The judgment of the Court was delivered by
Graham, K.J. By the Acts of 1911, eh. 112 (X.S.), an 

Act to incorporate Tungsten Mines Limited was passed, in
corporating certain persons and their associates for the pur
pose of mining tungsten. The Act contains very comprehensive 
powers lettered from («) to (r) section two. They are rather 
larger than our largest void mining companies possess, and with 
coal, many by-products may he turned out. Still, it was a min
ing company with apt provision for mining coal and carrying 
the coal for shipment hy railways, and as an incident of the 
latter, carrying passengers, hut generally restricted in other 
cases to a county or two. It also had the incidental power to 
generate, sell and deliver electric energy, no doubt locally in 
connection with the generation of electricity for the operation 
of the main purpose.

It had expropriation powers as follows : see. 17:—
Whenever it shall Ik* nm**sary that the company hIiouM Ik* vested with 

lands, or an easement therein for the purpose of sinking shafts for min 
ing or quarrying or putting down slopes or for lands for its shaft houses, 
machine shops or works, or for constructing an electric light and |Miwer 
plant, roads or railroads, or whenever it may Ik* necessary for the com
pany to aei/uirr Ink va or at ream* or lamia covered hy water, or any ease
ment therein, or to acquire land for the pur|mnes of a right of ira y for 
any pipe or pipe tinea, or for storing water thereon, or for the erection 
of pole lines, and no agreement can Ik* made for the purchase thereof, it 
shall lie lawful for the company to apply hy |K*tition to the (iovernor- 
in council shewing the situation of the lamia, lakra or alreania, or lamia 
corereil irith irater, required for the purjKises of the company, a descrip
tion thereof hy metes and houmls, the names of the owners or «h-cupiers 
thereof, and any encumbrances thereon that may lie known to the com
pany. and the amount which the company has offered to pay the person 
or persons owning or occupying the same and praying for the expropria
tion thereof.

Section 18 provided for notice being served upon the
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N.S. owners or occupiers of the land, lakes, streams or laud., eov- 
ervd with water, fixing a time for the hearing by a Commis-

in 14 sioner of any objections to such expropriations, and a report.
Section 11), provided for the hearing by the Governor-in- 

couneil, which,Thomson

if satisfied, tin* property or easements sought to Is- expropriated is ac
tually required for carrying on the works of the company and is not

«iruiiinii. K.J. more than is reasonably necessary therefor, and is otherwise just and
reasonable, shall thereupon by order-in counvil declare the lands, lakes, 
streams, lands covered with water, or easements therein s to be
expropriated, or any portion thereof, to be vested in said company in fee 
simple, or the estate sought by said petition free from encumbrances sub
ject to the payment of damages hereinafter provided for.

See. 2d provided that on payment of the damages the com- 
pany should have a title in fee simple to the property so ex
propriated.

At the next session of the Legislature, an Act was passed 
11)12. eh. 187. substituting a section for section one of the 
earlier Act, by which the name of the company was changed 
to the Halifax Development Co., or, perhaps, a new company 
was incorporated with that name. I notice that the name of 
one corporator is the same in both Acts. Also two provisions 
of the earlier Act having to do with the acquisition of another 
company, the Schelite Mines Co., the articles of which might 
identify the county in which the Tungsten was actually sup
posed to be were repealed. Also a further Act was passed in 
that same session, eh. 188, amending sec. 2, sub-sec. (< ) of the 
earlier Act and substituting the following provision :

To construct, purchase, operate or maintain, or to contribute to the 
purchase, construction, operation or maintenance of any building, railway, 
tramway, wire-rope tramway, canal, wharf, bridge, pier, road, hydraulic 
works, reservoir, aqueducts, furnaces, sawmills, crushing works, electric 
light and power plant, factories, warehouses, shops and pulp mills, and 
to operate such railway, tramway, wire-rope tramway, mills, lighting 
plant and works by steam, electricity, water or other motive power for Ihr 
purpoxes of Ihr company only an i nr I mini in Ihr objects l hereof.

I make no observation upon the proper construction of the 
hist two lines.

By the Acts of 1913, eh. 173, the name was again changed 
to the “Halifax Power Company.”

Thus with a few strokes of the pen the mining of tungsten 
seems to have been treated as a matter of minor importance, no 
doubt, because there was no tungsten to mine and the develop
ment of water power to produce electricity for Halifax in 
competition with other companies was hinted at, mainly in the 
name. The Act became a floating Act, no situs was fixed and 
the lakes and rivers of the province, wherever the company

1
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choose to land, apparently became subject to the ex pro- N. S.
priation provisions. s^7

And now a petition has been presented to the authority 1914
named, namely, the (lovernor-in-council, mainly asking that —

. , , , ,, I IIUMSONbody to vest in them parts ol two rivers with the lakes in their 
course, namely the Indian river and the X " "" st river at Halifax
St. Margaret ’s Bay, 2d miles from Halifax, and Indian river is 1 "UM( ( " 
from twenty to twenty-four miles in length. «r«imm, b.j

The general scheme seems to be to divert the North-Past 
river flowing into St. Margaret’s Bay by means of a flume into 
the Indian river, drying up the North-East river below that 
point of junction, including Coon pond and Mill lake. Also 
to divert the Indian river at a point upwards of a mile from its 
mouth into an artificial watercourse to the company’s pro
posed lower power station, practically » vying up the Indian 
river in its original course from that poi it to the sea.

Paragraphs 4 and ”> of the petition ar* as follows : *
Your petitioner desires to nt once proceed with the erection and con

struction of a plant and the other necessary work for development of 
power to and from and in the vicinity of the rivers above mentioned, and 
for such purposes it is necessary that your petitioner should Is* vested 
with other lands in the vicinity of said rivers and easements therein for 
constructing your petitioner’s proposed electric light aim power plant, 
and it is also necessary for your petitioner to acquire lakes, streams and 
portions of said rivers and tributaries and lands covered with water and 
easements therein in the vicinity of the said rivers ami other lands for the 
purposes of a right of way for pipe or pipe lines proposed to Is* con
structed hv your petitioner and for storing water therein.

Annexed hereto is a plan shewing sections and portions of the said 
Indian river and North-East river, and the lands in the vicinity thereof, 
referred to in this petition, which it is necessary for your petitioner to 
acquire for the purposes aforesaid, such portion of said rivers, streams, 
lakes, lands and lands covered with water being coloured red on such 
plan, and annexed hereto are also descriptions by metes and I founds of 
the several lots of land and land covered with water which it is necessary 
for your petitioner to acquire for the purposes aforesaid and which are 
shewn on said plan.

Mr. McColl, » dint-tor of tin* defendant company, speaking 
first mon* particularly of the Indian river, «ays:—

q, You were speaking about these lands being taken along the river.
You say you took 50 feet on either side? A. Yes.

Q. Then I understand that the water of the stream will lie diverted by 
this dam into the Hume? A. N es, a large proportion of the water.

Q. Then you would expect the stream to lie practically dry during a 
part of the season ? A. Possibly. We are intending to have the right to 
do so if we want it. We will probably get a little water down the stream 
at times.

Q. Hut you propose to have the right to take all the water? A. ^es.

3
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(^. Ami in con hit lion with this power Hcheme to use all the water at 
certain seasons? A. Yes.

{}. What seasons «lo you expect not to use the water, any oilier time 
except freshets? A. Xo. The water naturally runs off these rivers about 
7 and H months in the year, 00 per cent, runs off. The balance between 
3 ami 4 months. Under our proposition this will lie prevented by stor
age dams.

Q. You will utilize water that would otherwise go to waste? A. Yes.
if. How do you affect tin* quantity of water passing by there? A. We 

take the right to utilize the whole thing.
Q. Of course, during freshet periods, when the water is running over 

the dam, it will go down stream or through the Hume? A. If it goes 
over the dam it will go down stream.

V. And when would you expect that to happen? A. We propose* not 
to have that happen often.

if. What you have said about the lower development applies to the 
North-East river? A We would likely take the right to divert all the

if. There you would expect also, except at freshet time that the one 
river is all turned into the other? A. We may let some water go down. 
We are taking out rights we are expecting to get.

Q. You are expecting to use all the water? A. Yes.
if. Hut you can't hold it at freshet time? A. Yes.
if. In planning 50 feet each side of the stream, you are not taking the 

soil of the bed of the stream? A. Yes, that goes with the sides of the 
stream. I understand.

Before passing. I wish to say that the presumption making 
the thread of the stream the " lary,- while well established, 
seems to me might he open to question in the expropriation of 
property, particularly when the of the acts of
expropriation will result in there being no stream there. Ap
parently. in order to acquire the stream, the defendants acquire 
fifty feet each side of it, and leave the stream itself and the 
hed of it to implication.

I'pon the petition, the Governor-in-council appointed a 
commissioner to take evidence. I say nothing about that en
quiry, but I do think that such pertinent evidence as the 
amount of capital of the company subscribed and paid up 
and hence the ability to meet an award for the compensation,* 
after a vesting order is made, would be one of the most im
portant bits of evidence to elicit to satisfy the Governor-in
council, and that it should not have been ruled out. That, as 
well as other rulings, Ik* reviewed here nor anywhere
else, if the Legislature is to have sway. Apparently when the 
purpose of the defendant company became a little more ap
parent. the plaintiff’s solicitor withdrew and applied to this 
Court for restraining orders. One for a company, Lewis Mil
ler & Co., owning 90,000 acres of timber land partly on these

7
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and another river, the other for a fishing club, who own. or 
are in occupation of land on the hanks of the Indian river be
low that block of land, and whose fishing and riparian rights 
will he very seriously injured, if not destroyed.

The earlier action. Millers’, met with the misfortune on 
the appeal in respect to an interlocutory injunction of an equally 
divided Court, and we were told at the argument that the de
fendants thereupon secured from the Governor-in-council a re
vesting order vesting the property sought to he expropriated in 
the defendants.

The fishing club's ease has been tried. There has been a 
restraining order granted by the Judge. That forms the sub
ject of this appeal.

1. In my opinion, the provisions of sec. 17 are not sufficient 
to cover the property sought to be taken com v. I place
it upon two grounds, first, that the river is a public river un
der the statutes of the province, and. set "y, that other in
corporated coni " s. improvement companies, by special legis
lation, have acquired statutory rights in this river, and that in 
either case, the provisions of sec. 17 of the Act of incorpora
tion of this defendant company should be construed to cover 
only private streams ami those in which there were not those 
public rights or rights of other corporations, vested in them by 
special legislation.

I refer first to those statutes which make provision for the 
floating down rivers of sawlogs, timber and so on. Similar 
statutes have been considered in respect to Cpper Canada, in 
tin- case of Caldurll v. McLaren, 9 A.C. 392. and also in (Que
bec, in the ease of Marian n v. Tin Attonni/dlnnral, 15 D.L.U. 
85f>, lecided by the Judicial Committee of the Privy Council on 
Jan mry 20, 1914. It the latter case, it is said:—

N.S.
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The rights of user* of rivera for the purpose of navigation ami the 
carriage of timlier. are independent of the ownership of the lied of tin- 
river. ami whatever lie the source from which they originally came are 
now protected by statutes which are very far-reaching in their provisions. 
(A section of the Quelx-c Act is then quoted.) This is only one of many
statutable provisions securing to the public the use of the rivers what
ever Ik- tin- private rights existing therein and however this appeal be 
decided, these rights of the public will remain unaffected.

The legislation in this province seems to be quite ns wide
for the protection of the in the use of rivers. I refer
to the revised statutes of Nova Scotia 1900, ch. 95, and par
ticularly sec. 15, of course with its amendments.

The Indian river is proved to be a river that has been used 
in a profitable, practical manner in transporting logs from the 
land on its banks to the place of manufacturing. To the north 
of W. A. Hlack’s property, Lewis Miller & Co. (which company

83
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acquired the hind of the Dominion Lumher Co.) own some 
eighty or ninety thousand acres of timber lands. The evid
ence shews that at least for forty years this river has been used 
for log jf, not only by those owning this block, but by 
various persons owning separate lots along its banks. Then there 
is special legislation, in which the Indian river and other rivers 
by name are specially mentioned, and in these, the right of the 
public is recognized, and rights are vested in other corpora
tions. 1 refer to the Act of 1875, eh. DO, an Act to incorporate 
the St. Margaret’s Bay I, r and Lumber Driving Co., con
tinued in force until the year 1915, by the Act of 1895, eh. 
141. This legislation bad in view the incorporation of certain 
persons along the river to make improvements and them 
beyond the boundaries of their own lands and throughout the 
course of the river, with a view to increase the floatability of 
the river by making it navigable for logs, timber and lumber. 
It recognized the right of the public to send down it logs, tim
ber and r, the persons using it thus to pay tolls for the 
user to those who make the sluiceways, dams and other improve
ments, with a lien on the logs, etc., passing through these dams 
and sluices.

By another provision, the Improvement Co. had power to 
acquire compulsorily from the owners or occupiers, land or 
other property for sites for dams or sluiceways, on payment of 
compensation to be ascertained by arbitration. That company 
included among the corporators the name of Todd, Pol leys & 
Co., who were then owners of the block of timber lands 1 have 
just mentioned.

By the Acts of 189(1, ch. 101, Young Brothers & Company, 
Limited, a lumber company, were incorporated, with powers of 
acquiring the goodwill of any business within the objects of 
their company and their lands, privileges, rights and contracts, 
etc. The evidence shews that they succeeded Todd, Pol leys & 
Co. in the ownership of the block of land I have mentioned. 
By sec. 20 it was provided that the company should have power 
to build dams and sluices on (among other rivers) Indian river, 
and to improve each of said rivers and its tributaries so as to 
make each or any of the said rivers, etc., navigable for logs, 
timber and lumber. By the Acts of 1901, ch. 132, the suc
cessors to Young Brothers & Co., Ltd., in the ownership of this 
block of land, viz., the Dominion I. r Co., acquired the like 
powers in respect to this river.

Cnder these Acts improvements were, from time to time, 
made. Dams were constructed at five or six different places 
which were useful for storing the water until a sufficient amount 
had accumulated to float the logs along to the next dam.
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The effect of all this was to make this river like a public 
highway. The right to take tolls proclaimed it a highway. 
And, moreover, the improvement corporations, under their legis
lation, acquired valuable rights or franchises.

It is purposed now with general words to destroy the public 
rights, and the rights and franchises of the corporations by 
diverting this river. In my opinion, the general words “streams 
and lands covered with water” ought to be limited so that these 
statutory rights will not be altered. Section 17 has abundant 
scope for application for private rivers in which there are no 
such rights. Take the case of highway, you cannot acquire com
pulsorily a highway under general words enabling you to take 
land.

I cite a passage from a Massachusetts case, merely because 
it is like this case, but the principle of construction is main
tained by abundance of English authority.

In Commonwealth v. (Utombcs, 2 Mass. 489 at 4112. Parsons, 
C.J., said :—■

The statute gives 11 general authority to the Sessions to lay out high 
ways, but the statute must have 11 reasonable construction. This auth
ority therefore cannot he extended to the laying out of a highway over a 
navigable river, whether the water be fresh or salt, so that the river may 
hi obstructed by a bridge. A navigable river is. of common right, a pub
lic highway, and a general authority to lay out a new highway must not 
lie so extended us to give a power to obstruct an open highway already 
in tin1 use of the public.

And in Keen v. Stetson, 5 Pick. 492 at 495 :—
A public highway cannot lie laid out across a navigable stream, ex

cept by a license from the legislature. Why? because it will destroy 
an existing highway, the river itself, in which all the citizens have an 
interest.

N. S.
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It is clear that with mere general words enabling a com
pany to compulsorily acquire property in general it cannot 
take property formerly acquired in the same way by another 
company, if its use for the later project would seriously inter
fere with its use for the earlier one. There would have to he 
express power given by the Legislature to take the particular 
property or necessary implication. This is clear from the fol
lowing cases : Queen V. South Wales It. Co., 14 Q.B. 902. 117 
Eng. H. 346; Dublin and Drogheda It. Co. v. Saturn Co., 5 Irish 
Reports Equity 393; llousatonie It. Compang v. Lee, 118 Mass. 
391 ; Boston, and Maine v. Lowell, 124 Mass. 368; He. City of 
Buffalo, 68 New York 167; Prospect Park in Williamson, 91 
New York 552 ; New Jersey Southern Hail way v. The Long 
Branch Commissioners, 39 New Jersey Law 28.

2. 1 propose to deal with another question of construction 
to shew that the words of sec. 17 of this Act do not apply.
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It is not surprising, when the Legislature is asked in a sum
mary way to turn a mining company (with some incidental 
powers) into a company t'or making, transmitting and selling 
electricity at a distant point that some of the provisions do not 
exactly fit the new project.

This expropriation section has to be construed strictly. 
The company, of course, must, in a compulsory acquisition of 
property, he restricted to the purposes mentioned in the pro
vision. The section deals with lands, but it also deals with 
“lakes or streams or lands covered with water,” and in such 
provisions (to he construed strictly) that classification is gen
erally followed. The taking of water is specifically mentioned. 
And when they are all mentioned, the general meaning of the 
word “lands” is restricted. In the ease of the Minois Cen
tral v. Chicago, f>3 L.R.A. 411. the expression was “lands and 
streams.” The Court said :—

Moreover, if the Legislature intended, by the use of the word "lurid’' 
to include lands covered with water, why use the word “streams’’» fur all 
streams are hut lands covered with (lowing water.

Throughout the whole of see. 17 the classification is ap
parent.

Lands may be taken for the pur|Mise of constructing an electric light 
ami ilower plant. (Then it deals with the other subject) or whenever it 
may be necessary for the company to acquire lakes or streams or lands 
covered by water or any easements therein or to acquire land for tho 
purposes of a right of way for any pipe or pipe lines or for storing water 
thereon or for the erection of pole lines and no agreement can lie made.

Now I say with a good deal of confidence, that the proposed 
artificial watercourse is not a “pipe” or “a pipe line,” nor is 
it a structure for the “storing of water,” nor has it anything 
to do with “pole lines.” And further, that in no sense is a 
transmission line to transmit electricity to a distance for sale, a 
“pipe or pipe line.” When the company comes to engage in 
mining all of these expressions will find their natural and ap
propriate meanings. In 22 Am. & Eng. Ency. 825, it is said : 
“A pipe line is a connected series of pipes for the transmission 
of oil, gas or water.”

I hardly think it necessary to cite authority to shew that 
legislation to acquire land compulsorily should be construed 
strictly. Indeed such legislation as this could not be passed 
in this way in England. Hut I refer to a passage in the Lord 
Chancellor’s Judgments in Simpson v. South Stafford Co., 34 
L.J. Ch. 380.

3. In this action a number of witnesses have been called by 
the defendants to prove that the artificial watercourse (what
ever it may he or do for the fishermen) will really be better for
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transmitting logs than tin* river in its original bed. No doubt 
if it ever comes to assessing compensation these witnesses will 
be heard from again. The fact is stoutly disputed by other wit
nesses, but I think its consideration is irrelevant. The Legis
lature must, in terms, give the power and it is 110 answer to urge 
that although it is not within the terms of the Act, people in
terested will really be benefited by the diversion of the river. 
To that kind of an argument, in Ho.mm v. Uathmincs Improve - 
mint ('<irpitralion, |18!>2| AC. 498 at 523, Lord Macnaghten 
said

Where tin* promoter* of a public undertaking have authority from 
Parliament to interfere with private property on certain terms, any 
person whose property is interfered with by virtue of that authority has 
a right to require that the promoters shall comply with the letter of the 
enactment ho far as it makes provision on his behalf. It is idle for the 
promoters to say that they have given all that lie can want, or something 
just ns good as that which the Act required them to give, or even some
thing still better if lie only knew his own interest. It is enough for him 
to shew that the thing wliieli is oll'ered is not the thing which the Net 
said he was to have. It is too late to call for a fresh deal at that 
stage" of the game.

4. The defendants bave questioned the power of this Court 
to interfere with the net of the defendants in setting in motion 
the (iovernor-in-couneil to vest this property in the defendants.

The argument took the form of an answer “wait and see - 
if the company has not. the right to acquire the property, the 
(lovernor-in-eouncil will 110 doubt so decide.”

Now that argument does not come with very much force 
when this defendant company, in the Li iris MilUr Conipann 
ease (the injunction failing through this Court being equally 
divided) promptly obtained an order from the Governor-in- 
council vesting in the company just such property as the Judge 
in this ease has decided they had 110 right to acquire.

But I cannot imagine a more appropriate remedy than an 
injunction if the statute does not cover the property sought to 
be acquired. It is ultra vires. There cannot be a greater in
vasion of a man’s property than to apply for an order vesting 
it in the applicant. That, is worse than taking a forcible pos
session of it. It constitutes a cloud on the title and that is al
ways a subject for the interference of a Court of equity. In 
Brice on Cltra Vires, 3rd ed., 4G8, it is said :—

Spiviiil powers ami privileges are given to corporation* in a ipmlillei! 
manner only, ami not absolutely. It has iiecome a well settled head of 
equity that any company authorized by the Legislature to take compul
sorily the land of another for a definite purpose, will, if attempting to 
take it for any other object lie restrained by the injunction of the Court 
of Chancery from ho doing: Oaltoicay v. Mayor of London. L.R. 1 If. of 
L. 341.
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And in Kerr on Injunctions, 4th ed., 85, it is said :—
Tin* inability of private pontons to contend with these powerful bodies, 

raises an equity for the prompt interference of the Court to keep them 
within the strict limits of their statutory powers ami prevent them from 
deviating from the terms prescribed by the statute which gives them 
authority. If they enter upon a man’s land without taking the steps re
quired by the statute, the Court will at once interfere. A man has a 
right to sav that they shall not affect his land by stirring one step out 
of the exact limits prescribed by the statute. The principle upon which 
the Court interferes in such a case, is not so much the nature of the 
trespass as the necessfty of keeping such bodies within control. It is 
incnnilient on them to prove clearly and distinctly from the statute the 
existence of the power which they claim a right to exercise. If there is 
any doubt with regard to the extent of the power claimed by them, that 
doubt must Ik* for the benefit of the landowner and should not Is- solved 
in a manner to give to the company any power that is not clearly and 
expressly defined in the statute.

lu Manchester <V It. Co. v. Great Northern Iiailway Co., Ü 
Hare 284 at 287, Turner, V.-C., said:—

It lias hardly lieen denied in the argument of this case that where a 
railway is alsint to take lands not authorized to Is* taken under the sum
mary powers given to them by the Legislature, the case is a proper one 
for the interference of this Court by injunction.

In.one of the cases already mentioned, Simpson v. Stafford
shire Water Works Co., :$4 L.J. N.S. 380, there had been given 
under the Act a notice to treat merely. This bill prayed, 
among other things, for an injunction restraining the defend
ants from proceeding to summon a jury to assess the value of 
the field and from using it for any other purpose than the con
struction of an aqueduct. The minutes of the decree appear at 
page 391 of the report.

Also in the case of Herron v. Itatlnnims Improvement Com
missioners, [1892] A.C. 498, there was an unction. The fact 
that there is an intervening authorit.x tribunal does not
make their form of relief less appropriate. Nothing was more 
common than a party in one Court applying to another Court 
to prevent his opponents from going on in the first Court, and 
when there is not a letter in the statute authorizing the first 
tribunal to do the act it proposes to do, one would think that an 
injunction was a most appropriate remedy.

The exercise of the statutory powers to be 
nut lulled that the property in actually required for carrying on the work* 
of the company and not more than ia reasonably necessary, 

and is “otherwise just and reasonable” we could not of course 
interfere with. But that is not this case. Here there is not 
jurisdiction over the subject-matter, and with deference, a tri
bunal, particularly one without any appeal from its détermina-
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tion. is not flu* ln-st tribunal to decide whether it has jurisdic
tion over the subject-matter or not.

In Alexandria <V F. It. Co. v. Alexandria and Washington 
It. Co., 40 American Reports 743 at 740. the Court says :—

If tint foregoing view» are correct, and I think they are, the County 
Court of Alexandria ( the Court which had condemned the property I has 
no delegated authority to exercise the right of eminent domain under 
tin* statute in such cases and consequently, hud no jurisdiction to a<l 
judicate the question whether the land should lie taken from one com
pany and given to another company, and upon this ground the judgment 
of the County Court was coram mm jiolicr, and consequent I\ null and

Moreover it is shewn by Sir (ieorge Jessel, M R., in the ease 
cited below, Iledleg v. liâtes, 13 C.D. 498. that this would be a 
proper case for an injunction. I refer also to Stannard v. 
Vcstrif of .s'/, (lilts, 2d (M). 5, and Kerr on Injunctions, p. 5.

5. The defendants contend that in so far as the point of this 
being a public river and the right of the public being inter
fered with goes, the Attorney-General should he a party to the 
action.

I think that any person who has a special interest which 
will be destroyed by the defendants’ act, may legitimately con
tend that the provision of a statute relied on to justify the act 
is inapplicable because such a construction would involve an 
interference with the rights of the public in another respect 
and that could not have been intended.

This point would certainly not lie open in the case of /„» iris 
Miller tV Co. v. Halifax Power Co., 13 D.L.R. 844. I refer to 
Roiiee v. Paddington Rorough Council, [1903] 1 Oh. 109, ap
proved of by Davies. J., in Mcllreith v. Hart, 39 Can. S.C.R. 
557. And even if there is room for the contention in tills ease, 
I think the first proposition of Buckley, J., in the English ease 
would apply here.

In my opinion, the appeal should be dismissed and with 
costs.
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1. Damages (§111 A—42a)—Construction and engineering contracts—
Delay in bi ppi yino materials ro contractor.

If a municipal corporation by its own act causes the work to be done 
by a contractor under a contract for an improvement, to be more ex
pensive than it otherwise would have been according to the terms 
of the original contract, it is liable to him, in the absence of stipula
tions to the contrary, for the increased cost.

2. Estoppel (§111 F—SO)- By assent—Engineering contract—C i: k it it
CATE OF NAMED REFEREE.

The acceptance of progress certificates from the engineer, who is 
declared by the contract to be the sole referee to “prevent all dis
putes and litigation," will not debar the contractor in respect of 
labour only in the installation of a improvement from claiming
damages not mentioned in the progress certificates for delays caused 
by the municipality's neglect to promptly supply the necessary mate
rial which it was to do at its own expense, as it cannot be assumed 
that the latter damages were to be included in a reference of disputes 
to the engineer which the entire contract shews to have been contem
plated only in respect of the contractor’s work.

3. Contracts (§ IV D—300)—Bvilding and construction contracts—
Stipulation ro refer differences ro engineer Disqvalifica-

Where an engineer is appointed by the contract to be the arbitrator 
or referee between the partners on questions as to the execution of the 
work, lie must retain a neutral position between flu* parties, and if 
he places himself in such a position that his independence is destroyed 
and he is no longer a free agent, the stipulations so to refer and for 
his certificate as a referee become inoperative.

|llickman v. Itoberl*, (11113] A.C. 229, and Itri^lnl v. Aird, [1913] A.C. 
211, referred to; and see Annotation on Engineers' Decisions under 
Construction Contracts, at end of this cased
Action for damages for breach of contract.
.1/. A. Mactionaltl, for the plaintiff.
S. S. Taylor, K.C., and Robert Smith, for the defendant.

Macdonald, J. Macdonald, J.:—Plaintiffs seek to recover damages from 
the defendant municipality, for breach of •: contract entered into 
between the parties oil July 21, 1911. Tin contract provides 
for the performance by the plaintiffs of all labour required for 
the construction of a waterworks system for the municipality 
and the supply of a certain portion of materials necessary for
that purpose.

The plaintiffs were required to commence the work within 
ten days from the awarding of the contract and to proceed there
with vigourously and continuously until tinal completion on or 
before January 31, 1912. There were clauses providing for a 
penalty for non-completion within the stipulated period, and 
granting a bonus for fulfilment of the contract within the time 
specified.

Defendant agreed on its part to supply the bulk of the material 
required, consisting principally of valves, hydrants, iron and steel 
pi|R*s, and special eastings. Such material was to be delivered 
either f.o.b. ears or on the wharf at Penticton, B.C.. and plaintiffs 
were to remove and haul it to the site, with ils little delay as 
possible upon receiving notice from the engineer. They were

85
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required to pay demurrage in the event of such removal not taking 
place within IS ‘ after receiving notice.

Evidence was adduced shewing that a contract of this kind, 
in order to he carried on profitably, requires that the work should 
he pursued continuously from the time of commencement, and 
this would necessitate an adequate supply of material being 
constantly on hand. 1 am satisfied that the plaintiff tendered 
upon this understanding and that the parties ‘ that the
work should he commenced as soon as the municipality had 
made certain financial arrangements, and he carried on so as to 
he completed in the curly part of the ensuing year.

The municipality was threatened with an epidemic of typhoid 
fever, so it was a work of necessity that would not brook delay. 
The contract being executed upon this clear understanding, 
plaintiffs allege that they commenced work immediately and 
sought to proceed vigourously and continuously, hut that there 
was delay on the * municipality in delivering the material
and that loss re* * " refrom.

As to the right of action hv a contractor against a munici
pality for the extra cost of performing a contract through fault 
of the municipality, sec- Dillon on Municipal Corporations, 5th 
cd., vol. 2. sec. 813, p. 1225:
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If a municipal corporation hv its own act <mises the work to hv done 
by a contractor under a contract for an improvement, to he more expensive 
than it otherwise would have heen according to the terms of the original 
contract, . . it is liable to him, in the absence of stipulations
to the contrary, for the increased cost.

Plaintiffs also seek to recover damages for default on the 
part of the municipality in other portions of the contract, hut the 
main issue is as to whether delays took place and whether the de
fendant is liable therefor.

Defendant in addition to denying that any delay occurred 
invokes the provisions of see. 110 of tin* specifications, which were 
incorporated with and formed a portion of the contract. This 
section deals with the supply of the material and the liability, 
that might result from delays in connection therewith, and is as 
follows:—

It being understood and agreed that the parties of the first part arc 
to supply the necessary pipe, hydrants, valves, herein s|H‘cified from time 
to time as required, so as to enable the parties of the second part to pro
ceed continuously, and that in the event of the parties of the first part 
being unable through any delays, not caused by them or by their negli
gence, to deliver the said material or any part thereof as required by the 
parties of the second part, the parties of the first part arc not to be held 
responsible or in any way liable for any loss or damage occurring to the 
parties of the second part thereby. In case of delay in delivering material 
as aforesaid by the parties of the first part, an extension in time for com
pletion of this contract equal to the time of such delay shall be allowed 
the contractor.

1
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I do not think this provision relieves the defendant from lia
bility. The language is somewhat difficult to construe, but it 
would appear that if there is any delay in such delivery caused 
by the said municipality, or by its negligence, it is not relieved 
therefrom, nor is the failure to deliver to be simply compensated 
by extension of time for completion. Having expressly agreed 
to supply material, the onus of escaping responsibility for non
delivery is cast upon the defendant. The parties dealt upon the 
basis that one was to do the work and the other supply the ma
terial, and if the plaintiffs were delayed in their work by non
delivery, then unless this section can be beneficially utilized, the 
defendant would In- liable for breach of the contract. The de
fendant sought to prove that the section could be so applied, and 
that it was impossible, under the circumstances, to furnish the 
material from time to time, as required by the plaintiffs. I think 
that the arrangements made for the supply of material were not 
carried out in a businesslike manner. The call for tenders pro
vided for a deposit of 5r/t of the amount of the tender ns a guar
antee that the bidder would, if successful, promptly execute a 
satisfactory contract and furnish a l»ond if required. While this 
condition was thus stipulated in the circular asking for tenders, 
it was not observed, and the municipality was left unprotected 
as to time of delivery of the material. Lor example, a contract 
was prepared for execution by Robertson & (iodson as to > 
of cast iron pipe, it provided for delivery, within a certain period, 
and penalty for non-performance, but it was not executed, and the 
municipality was thus not in a position to enforce delivery of the 
material, nor did the municipality place the contractors for ma
terial under any Ixmd or other penalty, in the same manner as it 
bound the plaintiffs. The plaintiffs had a right to expect, not 
only from the terms of the circular calling for tenders, but also 
from the generally accepted way of letting contracts of this kind, 
that the municipality had safeguarded itself, so that if delivery 
of the materials did not take place as required, and loss ensued 
to the plaintiffs through delay, the municipality would have re

course to such contractors, anil thus could recoup itself for any 
damages paid the plaintiffs. The council of the municipality 
may have excused itself from not insisting upon proper contracts 
for material being executed through stress of circumstances, and 
th<‘ pressing necessity for the work being speedily commenced and 
completed. However, in the event of delays occurring, through 
the default of the material-man, this would not excuse the munici
pality, and it could not lie expected that a loss resulting from such 
delay should be borne by the plaintiffs.

It is contended that, as a matter of fact, there was no delay 
in the delivery of the material, nor were the plaintiffs’workmen 
idle at any time on account of the manner of delivery. It is sug
gested that Ixrause the plaintiffs' workmen moved from one

1
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portion of the work to another no real delay occurred in the work, 
or loss resulted therefrom.

I find that there was delay in the delivery of the material. 
Mr. Bennett, the reeve of the municipality, candidly admitted 
that there was no doubt the “material did not come as we ex
pected.”

Then ns to the men being shifted from place to place in order 
to facilitate the work on account of non-delivery of the necessary 
material from time to time as required, I find that this was a form 
of delay caused by tin* defendant and resulted in loss to the plain
tiffs.

It was submitted that the only penalty might lx* an extension 
of time for completion, and the reeve* of the municipality stated 
that he understood the time would be extended. But in my 
opinion the loss that ensued is one that was not intended to be, 
and could not be, compensated by simply extending the time for 
tin- fulfilment of the contract. Defendant is not relieved from 
its covenant as to supply of material as required. Sec* Hudson 
on Contracts, 2nd ed., vol. 1, p. 540; Roberts v. liury Commis
sioners (1870), L. K. 5 C.P. 310 at 327.

It was stated by the engineer that, even if there were any de
lay, it would have been avoided if the plaintiffs had carried on their 
work in a different manner. But the evidence did not satisfy me 
that delays would not have1 occurred even if the work had Been 
pursued in the manner suggested by the engineer. It is worthy of 
mention that the engineer had power under the contract, if the 
methods or s appeared insufficient or inappropriate for
securing the quality of work, or rate of progress required, to order 
the plaintiffs to increase their efficiency or improve the character 
of the work, but no such order was given. It is a fair assumption 
that the character of work and rate of progress was not of such 
importance, or so unsatisfactory, as to warrant the order 
given.

Defendants then sought to escape liability on the ground that 
the engineer was the sole judge or referee upon all questions 
arising out of the contract; and that all claims for damages of any 
kind were required to be submitted to be arbitrated upon and de
cided by the engineer. It was further submitted that all claims 
now sought to be recovered had been so dealt with by the engineer 
of the municipality, and that the certificates given by the engineer 
operated as a bar to recovery by the plaintiffs. I do not consider 
that the granting of any of tin* progress certificates had the effect 
now contc " for by the defendants. There were some small 

< allowed for extra work allowed by the engineer, but as 
to the large amount of claims on account of damages for delay, 
and other causes, I do not think that the engineer adjudicated 
upon such claims.

It is a question whether under the terms of the contract, even
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if tin* engineer were in such a position of indejiendencc, that he 
would be entitled to act, that lie had power to deal with any dam
ages that might arise through default on the part of the munici
pality to supply materials according to the contract. The clause 
in the contract declaring that the engineer shall be the “referee 
to prevent all disputes and litigation” seem* to provide* for de
ciding every question which may arise relative to the execution of 
the work on the part of the plaintiffs, and that the decision of the 
referee shall be final and conclusive. It does not specifically give 
power to the engineer to decide questions arising out of the per
formance by defendant of its portion of the contract. I do not 
think this clause assists the defendant, though the provision at the 
end as to a certificate being a condition precedent for the com
mencement of any action by the plaintiffs to recover any damage 
“on account of any alleged breach” of the contract requires con
sideration. 1 think, however, that this latter part of the clause 
is governed by the preceding portion thereof.

Even if the contract was intended to provide for arbitration, 
and that the engineer should lie sole referee, 1 think by his course 
of action ami surrounding circumstances, he placed himself in such 
a jMjsition that his independence was destroyed, and he was no 
longer a free agent. He was in a very delicate jiosition, ami should 
have retained a perfectly neutral position between the parties. 
The contract as far as the arbitration proceedings were concerned 
thus became inoperative. It is true that plaintiffs sought to have 
a reference as to their claims, ami if such reference had proceeded 
they might have been Ixmiid by the result. It, however, proved 
abortive and left the parties in their original position.

While the engineer may have been perfectly honest in dealing 
with the matter, still in his judicial ]x>sition there was the danger 
of his favouring his employers. I think the same ground was also 
applicable as to his certificates, if they are set up as an adjudica
tion, and that the plaintiffs are free to resort to an action to re
cover the damages to which they may be entitled. As to inde- 
l>endonce required in an engineer or architect, acting in a judicial 
capacity, vide Hickman v. Hobntn, [11)13] A.C. 229; Hrislot v. 
Aird&Co., I1913J A.(\241.

At a time when the work was nearing completion, the defen
dant municipality sought to obtain jxissession of a portion of the 
water works system, and two agreements were entered into Ix-aring 
date rcs|x*etively August 19, 1912, and September It, 1912. It is 
submit ted that these agreements operate as a waiver and estop 
the plaintiff from recovering. 1 do not think that the agreements 
were so intended, nor did they have any such effect.

In my opinion the action of the plaintiff for breach of contract 
is well founded, and there should be reference to the registrar to 
determine the nature and extent of the damage's arising from delay 
on the part of the* defendant municipality in delivering material.
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I am anxious not to trammel the referee and so am not expressing 
any opinion as to the liability with respect to any particular item 
of such claim. All of them, save those that 1 will presently deal 
with, are left for his consideration and separate report.

1 allow and disallow certain items which need not be included 
in the reference:—item 11 of .Sl id is allowed at 8220; item If) of 
8224 is allowed; item 10 (if 8480.7") is disallowed, as the plain
tiffs have already received credit therefor; item 28 of 815 is dis
allowed; item 20 of 820 is disallowed; item 31 of 81575 is dis
allowed; item 34 of 81000 is allowed at 88(H).

There will be judgment in favour of the plaintiffs for 4ho 
amount thus allowed, and a reference as to the balance of the 
claim for damages.

Plaintiff is entitled to general costs of the action up to trial. 
The costs of reference are reserved.

Judgment for pin intijf.

Annotation Contracts (§IVD 360 Stipulation as to engineer’s de
cision Disqualification.

Mr. Gregory, in his work on Engineers and Architects, says:
“Not only in the function of directing the work that is to be performed 

under a contract which provides for payment proportionate to the work 
exacted, hut also in the function of determining the amounts to lie received 
by the contractor, as interim advances upon progress certificates, is it 
quite reasonable that the parties, in committing the exercise of such func
tions to the engineer or architect, charged by the employer with the duty 
of directing and superintending the performance of the work, should do 
so because of his being such agent of the employer, rather than with the 
cxjicctation that lie would be indifferent between the parties, notwith
standing his being such agent. In a contract for an entire w« rk, a pro
vision for the payment of any portion «if the contract price of the entire 
work, before its completion, is a stipulation of a concession to the con
tractor. The parties are not to he deemed to have intended to commit 
the function of determining the measure of such concession, to a tribunal 
indifferent between them, or, indeed, to have carefully considered tin* 
extent to which the tribunal to which they have committed it, would not 
be indifferent between them, when the employer has gone no further in 
putting it beyond his own control than agreeing to commit it to the agent 
whom he entrusts with the function of directing and superintending the 
performance of the work. See the judgment delivered by Lord Chancellor 
Cramvorth in the Mouse of Lords in the case of Ranger v. Great Western 
Railway Co. (1854), 5 Il.L.C. 72.

“A conflict has sometimes been regarded as existing between the case 
of Ranger v. Créai Western Railway Co. (1854), 5 Il.L.C. 72; and the cases 
of Kemp v. Rose (1858), 1 («iff. 258; and Kimberley v. Dick (1871), L.tt. 
13 Eq. 1, but when the difference in the nature of the matters that were 
committed to the determination of the engineer or architect is consid
ered, all conflict disappears.

“In the contract in the case of Ranger v. Créât Western Railway Co. 
(1854), 5 Il.L.C. 72, the contractor stipulated for the final settlement of
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Annotation (continual) - Contracts (§ IV D— 360) - Stipulation as to en
gineer's decision Disqualification.

accounts by three engineers, one to bv appointed by each of the parties 
and a third by the two so appointed, and he only agreed that the ques
tions arising during the prosecution of the work should be determined by 
the company's engineer alone. lie could not be regarded as having care
fully weight'd the extent to which the engineer would not be indifferent 
between the parties, because he had only agreed to commit to such en
gineer the determination of matters which the company might reason
ably have the intention to keep within their own control, or of matters 
which would only have temporary effect, and in resjK'ct of which any error 
or injury might be subjected to future rectification or redress. The con
tractor was held to have no right to Ik* relieved of the obligation to sub
mit to such determination, merely because, when he entered into the con
tract, he was unaware that the engineer was a shareholder in the com-

“But in the cases of Kemp v. Hone, supra, and of Kimberley V. Dick, 
supra, the contractor had agreed to submit to the determination of the 
architect, not merely questions arising during the prosecution of the work, 
and of tem|Mirary operation or effect, but questions affecting the equi
valence between the amount which he was to receive in final payment for 
the work,*and the burden of his undertaking in respect of the performance 
of the work. Ilis agreement to submit to the determination of the archi
tect, in such matters, having been made in ignorance of an agreement or 
understanding existing between the employer and the architect tending 
to create a bias in the mind of the latter in addition to that which would 
he necessarily incident to his employment, the contractor was held to he 
relieved of his undertaking to abide by such determination."

In Hickman v. Kobe r In, (1913) A.C. 229, the circumstances were that a 
building contract provided that the decision of the architect of the build
ing owners on all matters in relation to the work should be final and that 
payments should be made on the certificate of the architect. The archi
tect, under a misapprehension of his position, allowed his judgment to be 
influenced by the building owners and iinpro|»erly delayed issuing his cer- 
ti fient es in accordance with their instructions. After the completion of 
the work and the expiration of the |>eriod of maintenance the contractor 
sued the building owners for the final balance alleged to be due under the 
contract, but the final certificate was not issued until after the commence
ment of the action:—It was held by the House of bords that the building 
owners were precluded from setting up as a defence to the action either 
that the issue of the certificate wiis a condition precedent to the bringing 
of the action or that the certificate was conclusive as to the amount of 
4he claim.

In a later case before the House of bords, it was held that where a con
tractor executes works under a contract containing a provision for the 
reference of disputes to the engineer of the other party to the contract, 
and upon the settlement of the final account there arises a bonâ fide dis
pute of a substantial character between the contractor and the engineer 
involving a probable conflict of evidence between them, the fact that the 
engineer, without any fault of his own, must necessarily bo placed in the 
position of Judge and witness, is a sufficient reason why the matter should 
not be referred in accordance with the contract; and the Court will there-
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Annotation (continued) Contracts (§ IV D 360 i Stipulation as to en
gineer's decision Disqualification.

fore refuse to stay an action by the contractor for payment of the account: 
Bristol v. Aird, |1913| A.C. 241.

The latter ease leaves it in doubt whether, where the action embraces 
several items, all within the1 reference clause, as to some of which the 
arbitrator is disqualified from acting, the Court should allow the action 
to proceed as to these items and allow the remaining items to be referred.

Lord Parker, of Wad on, stated that it was the practice of the 
Chancery Division to stay an action as to one matter in dispute and at 
the same time to allow it to proceed as to another, notwithstanding that 
both matters are within the reference, and that in many cases that was 
a desirable course: Bristol ('or/mration v. John Aird <V Co., ( 1013] A.C. 
241 at 2(11.

Lord Atkinson said in the Bristol case, 11013] A.C. 241 at 217: "If a 
contractor chooses to enter into a contract binding him to submit the 
disputes which necessarily arise, to a great extent between him and the 
engineer of the |>crsons with whom he contracts, to the arbitrament of that 
engineer, then he must be held to his contract. Whether it be wise or im- 
wise. prudent or the contrary, he has stipulated that a person who is a 
servant of the person with whom he contracts shall be the judge to decide 
upon matters upon which necessarily that arbitrator has himself formed 
opinions. But though the contractor is bound by that contract, still he 
has a right to demand that, notwithstanding those pro-formed views of the 
engineer, that gentleman shall listen to argument ami determine the 
matter submit tod to him as fairly as In* can as an honest man; and if it 
be shewn in fact that there is any reasonable prospect that he will be so 
biassed as to be likely not to decide fairly upon those matters, then the 
contractor is allowed to escape from his bargain and to have the matters 
in dispute tried by one of the ordinary tribunals of the land. But I think 
he has more than that right. If. without any fault of his own, the engineer 
has put himself in such a position that it is not fitting or decorous or proper 
that he should act as arbitrator in any one or more of those s, the
contractor has the right to ap|ieal to a Court of law ami they are entitled 
to say, in answer to an application to the Court to exercise the discretion 
which the fourth section of the Arbitration Act vests in them. ‘We are 
not satisfied that there is not some reason for not submitting this question 
to the arbitrator.' ”

An architeet's decision as to the value of work performed or of ma
terials furnished for a building erected under a contract declaring that his 
decision should be final, is not open to attack if he acts fairly anil honestly 
and no collusion between him and the contractor is shewn: (Hamilton v. 
Yinebcrg, 2 D.L.Il. 921, 3 O.W.X. 605, affirmed on appeal] Hamilton v. 
Vincberg (No. 2), 4 D.L.R. 827, 3 O.W.X. 1337, 22 O.W.R. 238.

It is no defence to an action for the balance due for the erection of a 
building that no notice was given the owners of the contractor's applica
tion to the architect for a final certificate where the contract was silent 
in that regard and required the architect upon notice from the contractor 
that the latter considers the work complete, to issue a final certificate 
and to make deductions from the price for unfinished work: Broun v. Ban- 
nalyne School District (Xo. 1), 2 D.L.R. 204, 21 W.L.R. 80, 22 Man. L.R. 
280.
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Annotation (continued) Contracts (§IVD—360)—Stipulation as to en
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A document signed by an engineer on the construction of works certi
fying to the correctness of a statement shewing the balance due a con
tractor up to a fixed date, and that the same had not been previously cer
tified to. but withholding a sum "pending repairs.” is not a final certi
ficate: Murium v. Public Parkx Hoanl, 2 I).I,.It. 702. 20 W.L.K. 003, 22 
Man. L.lt. 107.

One alleged ground of disqualification of the engineers, raised in the 
trial Court in the Merriam ease. IS W.L.It. 151, and disallowed, was that 
the engineers, or their employee, hud made a preliminary estimate of 
what the work should cost; and Kemp v. Hone, 1 (liff. 2.*>S, was cited. Hob
son. J., pointed out that in Kemp v. Row, the architect had given to the 
owner an assurance that the building would not cost more than a certain 
sum, and on the faith of that the owner proceeded. Under these circum
stances, tin* architect's decision was held not to be binding upon the 
builder. In the Merriam case, the estimate was made by the inspector of 
works under the engineers, and was not tin* basis of any action of the de
fendants. The element present in Kemp v. Rose of an assurance to tin- 
owners as to cost was absent: .Merriam v. Public Parku Hoard, IS W.L.It. 
1.->1, affirmed on other grounds. 2 D.L.It. 702. 22 Man. L.lt. 107, 20 W.L.It. 
603.

In Alberla Huililing t'o. v. Calgary, 10 W.L.It. 443, 450, tin- architect 
states that tin- reason lie refused to certify upon the estimates was Ix-causc 
the plaintiffs had not satisfied him that some of their men and materials 
had been paid for.

The contract provided that for 31 days after the completion of tin- 
work the owner shall be entitled to retain 20 |H-r cent, of the contract 
price and to expend it in payment of claims for work and materials, in 
keeping in repair the streets, etc., and in finishing unfinished work, and 
that the owner might also hold the same as a guarantee for the faithful 
performance of the work and as an indemnity against all claims against 
the plaintiffs by renom of the work. It further provided that. Iiefore the 
issue by the architect of tin* final or any certificate, the plaintiffs shall, 
if re piired, produce to the architect a clearance from the various supply 
men nnil duly signed pay-sheets shewing that all wages have been paid, 
and also that, if at any time there should be evidence of any lien or claim 
for which, if established, the d< » might In-come liable, and which
should be chargeable to the plaintiffs, the defendants should have the right 
to retain out of any payment an amount sufficient to indemnify them against 
any such lien or claim.

The trial found, however, that the refusal of the architect to
grant the plaintiffs a certificate upon their estimate, was not, as stated 
by him, because they had not satisfied him that it was not true that some 
of their men and materials had not been paid for; but that his reason for 
refusing was that he was instructed by the city treasurer, and others assum
ing to act on behalf of the defendants, not to issue it. The fund placed 
at the sal of the city council for the construction of the building was 
exhausted, or nearly so, and the ratepayers had, shortly before, refused 
the request of the council for a further sum to complete the building. If 
the plaintiffs hud proceeded to finish the work, there was no fund provided 
out of which they could Ik- paid the contract-price iuhI such extras as they
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Annotation (continued)—Contracts i§ IV D 360 Stipulation as to en
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might be entitled to. The cessation of work by the plaintiffs would, there
fore, tend to relieve the city council from a serious dilemma, and. before 
the architect's final refusal of the certificate, they had notice, both from 
the plaintiffs and their solicitors, that the non-payment of the estimate 
would lead to that result. Scott, J., held that, from a legal point of view, 
it followed that the architect was actuated by improper motives in re
fusing to certify to the estimate. Vnder the terms of the eontraet. his 
powers with respect to granting or refusing eeitilii a tes were quasi-judi- 
cial. and, notwithstanding the fact that he was constituted the agi lit of 
the defendants, he was bound to decide impartially between the parties 
to the contract and to deal equally with both. The evidence shewed 
clearly that he did not so decide, and that, on the contrary, in refusing 
the certificate he was unduly influenced by pressure on the part of certain 
officers of the defendants, for which the defendant municipality must be 
held responsible. The withholding by the architect of a certificate, upon 
improper grounds, would not disentitle the plaintiffs to recover the amount 
due to them in respect of their estimate.

In A Ik ip v. I tobin sun, is W.1,.11. 'V.K 12. the written contract provided 
in a general way that the work and material must be to the satisfaction 
of the architect

There was, however, an article in the contract, the effect of which was 
as follows: When the contractor considers that he has completed tIn- 
work, the proper step for him to take is to notify the architect, which 
I hold has been done in this case. It is then the architect’s duty, within 
72 hours, to issue either a final certificate that the work is completed, or 
a written statement shewing in what respect the work is incomplete. If 
the owner be dissatisfied with the certificate, or if either the owner or 
the contractor be dissatisfied with the statement that the work is incom
plete in the particular respects specified, then the proper course for them 
is to arbitrate and carry the award later to tin Courts if need lie, or per
haps also to take the architect's certificate or statement direct to the 
Courts, which is a matter on which I do not pretend to pronounce here.

Payments were to be made only upon the written certificate of the 
architect that such payments were due, “unless the architect is in default 
in issuing the same."

The contractors duly delivered their final statement to the architect 
and he took it as such; he neglected to issue a certificate or statement, 
as he was bound to do. within 72 hours, and his neglect persisted even 
until the last days within which the plaintiffs could sue. It would seem, 
under the authorities, that, when the architect, not through fraud or 
collusion, but merely through neglect, withholds his certificate, the con
tractor would find himself in a rather awkward position, especially with 
a limit of time such as is fixed by the Mechanics’ Lien Act for the insti
tution of an action; and this provision as to default seems to have been 
devised to meet such a difficulty. It was held that there was such pro
longed inaction and default on the architect's part as dispensed with the 
certificate by virtue of the exception quoted: A Is ip v. Hob in son, IS \\ .L.R. 
30.
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B. C. WHITE v. DONKIN.
slî
1014

British Columbia Supreme Court. Murphy, J. March 31, 1014.
1. CoKI'OllATIOXH AND COMPANIES (§ III—31)—WlIK.N PIMVIXCIAL COMPANY

LICENSE IS KEQCIHEI)—“C.ARRYINO ON I1VS1NESS," ME XXINO OE.
Contracts of an unlicensed extra-provincial companv, although partly 

made in British Columbia, must, in order to fall within the incapacity 
to sue imposed by see. If>8 of the Companies Act. R.S.B.C. 1011, ch. 31). 
he contracts made in the course of or in connection with some business 
which the company, in whole or in part.'N arriva on" in British Columbia.

[John Deere I’loic Co. v. Agnrw, 10 D.L.R. 570. 4S Can. S.C.R. 208, 
applied.]

2. Damaoes (§111 A 4—80)—Breach of implied warranty- Mei« iiantaiile

The measure of damages for breach of implied warranty that the 
perishable goods sold were merchantable, whereas by deterioration 
they had become valueless, is the return of the money paid the seller 
and the excess which the buyer had to pay to replace the shipment.

{(Iraham v. Bigelow, 3 D.L.R. 404, 40 N.S.R. 110, referred to; and 
see afiirmance of that case on appeal. Graham v. Bigelow. 15 D.L.R. 
294, 48 Can. S.C.R. 512.|

Statement Action by an unlicensed extra-provincial company involving 
capacity to sue under the prohibition of sec. 108 of the Companies 
Act. R.S.B.C. 1911, ch. 39.

Judgment was given for the plaintiff.
Mount, for the plaintiff.
S. S. Taylor, for the defendant.

Murphy, J. Murphy, J.:—As to the objection that the action must fail 
because plaintiffs being an unlicensed extra-provincial company 
are precluded by the provisions of the s Act, R.S.B.C.
1911, ch. 39, sec. 108, from suing in respect of any contract made 
in whole or in part in the province, I think, even assuming that 
the contract here in question was partly made in British Colum
bia, that such contention must fail because of the interpretation 
put upon that statute in John Deere Plow Co. v. Agnew, 10 D.L.R. 
576, 48 Can. S.C.R. 208. It is there held that such contracts 
to fall within the prohibition must be made in the course or in 
connection with some business which the company in whole or 
in part “carries on” in British Columbia: per Duff, J., at 230 
(48 Can. S.C.R.).

The plaintiff company carries on no business in this province, 
particularly if the explanation of the same learned Judge as set 
out on page 232 (48 Can. S.C.R.) of what constitutes “carrying 
on business” is adopted, as I think it must be by a Court of first 
instance at any rate.

I find on the evidence that the fish in question were not mer
chantable when they were shipped from Vancouver; that in fact 
they ought then to have gone to where they finally were sent, 
i.e., the city dump. I think the plaintiffs had opportunity to 
inspect, and that, on the evidence, they must be held to have 
accepted the goods.

135
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That, however, does not prevent them from suing on the 
implied warranty that the goods were merehantahle at any rate 
where, as is the ease here, the plaintiffs eould only conclude from 
the correspondence that the defendants were actual dealers in 
and in fact producers of the commodity furnished. The measure 
of damages is I consider that plaintiffs ought to he placed in the 
same position as if at the time of discovery of the true condition 
of the fish they had been furnished with proper fish. Graham v. 
Bigelow, 3 D.L.R. 404, 16 N.S.R. 116, is the latest case 1 can 
find on this point. There can, I think, in this case he no question 
of loss of profits, as plaintiffs apparently actually replaced the 
fish, though at a higher price. I think plaintiffs on this basis 
are entitled to a return of all moneys paid for the fish and for its 
transportation, etc., to Toronto, and, in addition, to the difference 
between what the fish would have cost them laid down in Toronto 
and what they actually paid for fish to replace the shipment. 
If counsel cannot agree on the question the matter may be again 
spoken to.

Judgment for plaintiff.

B. C.

8.C.
1014

Murphy. .1.

ROBII.LARD v GRAND TRUNK PACIFIC R. CO. MAN.
'Manitoba King's Itcnch, Macdonald, •/. March 25, 1014. K. B.

1. Costs (#1—14)—Security fob costs—Xox-hkhidknt—Ahhenck win. ,!l**
Til KB TEMPORARY OR NOT.

A motion to roni|M»l the plaint ilf to give security for cost.-* is an 
interlocutory proceeding and accordingly may Ik- supported by an 
all'nlavit of information and belief if reasonable grounds of belief are 
also stated; the onus may therefore la- thrown upon the plaintilf, by 
proof of absence and of enquiries made which negative permanent 
residence, to prove that his recent return to the province was a 
bond full resumption of residence therein.

Appeal from the decision of the Itcfcree in Chambers dis- statement 
missing an application for security for costs.

A. Dubuc, for the plaintiff.
,/. B. Coyne, for the defendant.

Macdonald, J. :—This is an appeal from the referee dismiss- Mecdon*i<i, j. 
ing an applic ‘ for security for costs.

The action was brought in May, 1912, at which time the 
plaintiff, it was alleged, was residing in this Province.

In June, 1912, the plaintiff served notice of trial for the 
assizes in that month. This notice of trial was set aside and 
nothing further appears to have been done until February,
1914, when a motion -was made by the plaintiff* for a trial by 
jury and this was granted.

The plaintiff’s solicitor assigned as a reason why the case

63
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was not proceeded with at the November assizes that his client 
was away.

In an affidavit made by the plaintiff in February, 1914, he 
describes himself as of the city of St. Boniface; but the jurat 

oHiLLARi) to t|ljs af^(iavjt shows that it was sworn to at Hudson Bay Junc- 
Q.T. Pacific tion in the Province of Saskatchewan. The defendant then 

caused inquiries to lie made and interviewed an uncle of the 
Muidoneid,j. plaintiff in St. Boniface, from whom it was learned that the 

plaintiff was not a resident of St. Boniface and had not been 
seen by him in the year 1913. He had lived with him for a 
month and the plaintiff did a great deal of roaming around. 
It was further learned from this source that the plaintiff’s 
father lived at Pargrave, Manitoba; but that the plaintiff did 
not live with his parents and was fond of travelling about.

The plaintiff, it is admitted, is a bachelor. Numerous en
quiries were made at St. Boniface, at the poet office, police 
station and hotels, but the said plaintiff was not known there.

In February. 1914. it is evident the plaintiff was not in 
Manitoba, and the material before the referee seems to me 
sufficient to justify the application for security for costs.

The grounds upon which the learned referee dismissed the 
application, as I am informed bv counsel, is that there is no 
positive allegation in any of the affidavits in support of the 
motion that the plaintiff is not a resident of the province.

This. I take it. is an interlocutory application, and as such, 
under rule '>29. information, knowledge and belief is a suffi
cient ground for such an application if such information, know
ledge and ground of belief is set forth and sufficient to justify 
the belief, which 1 think in this case it was.

The material used on the application was. in my opinion, 
sufficient to throw the onus upon the plaintiff that lie was but 
temporarily absent and not having done so, I think the material 
sufficient to grant the oilier and the appeal is allowed.

The plaintiff is. I am advised by his counsel, now present 
in this province, and if he can shew by affidavit and upon ex
amination upon it. if tlii* defendant deems fit so to proceed, 
that lie was but temporarily absent anil that Manitoba is his 
home and that he has returned to make this his bond fide re
silience. the order will be vacated.

MAN.

iTn.
1914

Order aceordingly.
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TRIPODI V. WEST CANADIAN COLLIERIES.
Alberta Supreme Court, Harvey, C.J.. Stuart, lin k, ami Simmon*.

1 hint, 30, 191 I
1. Depositions (§ I—le)—Party residing abroad Workman’s com

pensation CLAIM.
All applicant claiming as "a dependant wholly dependent upon the 

earnings of the deceased." under the Alberta Workmen's Compensa
tion Act, UNIS. ch. I Li, should he granted a commission for the taking 
in Italy of his own evidence ami that of his witnesses as to who are 
dependants where it appears (a) that such evidence is material and 
necessary to establish tlie fact and extent of the dependency, and (/>) 
that the expense of bringing the witnesses from Italy to Alberta would 
he prohibitory and unnecessary.

Appeal from the judgment of McNeil, District Court Judge, 
refusing an application for a commission to take the evidence 
of the applicant in Italy claiming as a dependant under the 
Alberta Workmen's Compensation Act.

The appeal was allowed.

Lnitfihccd tV ('•>., for the plaintiff (defendant).

The judgment of the Court was delivered by 
Harvey, C.J.: This is a claim for compensation under the 

Workmen’s Compensation Act brought by the father of a miner 
who was killed in an accident while in defendants' employ. The 
applicant is described as having his residence in Italy, and claims 
as “a dependant wholly dependent upon the earnings of the 
deceased.” The particulars shew that one of the matters in 
dispute is the question of who are the dependants.

The applicant applied for an order to take the evidence of 
witnesses in Italy, which was refused by McNeil. District Court 
Judge.

No reasons for the refusal are given, but it is stated in re
spondent 's factum that leave was given to renew the application 
on new material, and in support of the dismissal it is urged that 
the affidavit is insufficient, being founded on information and belief 
and not shewing the grounds of such belief.

From what has already been stated it is apparent that the 
evidence of the applicant and perhaps of others is material and 
necessary to establish the fact and extent of the dependency, 
and the grounds of a belief in the materiality of the witnesses 
would be self-apparent, though they are in fact stated by the 
deponent, pointing out in the affidavit in what respect and why 
the evidence is material.

The affidavit also points out the prohibitory expense of bring
ing the witnesses from Italy to Alberta as a ground for his belief 
in the necessity for the order. This also is an almost self-evident 
fact. Certainly our ordinary knowledge of geography and com
mon affairs is sufficient to shew that it would be a great expense

ALTA.

S. C. 
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to bring witnesses from Italy to Alberta ami that consequently 
this evidence could be much more economically taken by com
mission.

What I have said meets the second ground urged by respond
ent, viz., that the affidavit does not shew any good reason why the 
applicant cannot be examined here.

The third and last ground is that there is nothing in.the 
affidavit to shew that the purposes of justice will be better served 
by having the witnesses examined abroad rather than before 
the Court, and that the affidavit is made by a student at law 
rather than by the or some other proper person. As
to this objection, it should be kept in mind that the primary 
pur|K)se of the Act is to furnish aid to those who need, to those 
who are dependent upon the earnings which the accident ends 
or lessens, ami the purpose1 of the Act which is the purposes of 
justice for this ease would be badly served by putting unnecessary 
expense upon the applicants in establishing their claims for relief. 
The facts speak for themselves. The evidence to be given by 
the witnesses is largely formal, anil can be as well given on com
mission as before the arbitrator without injustice to the respond
ent.

It is desirable that the custom of law students making affidavits 
when other persons more responsible and more competent could 
make them, should not be encouraged, but when, as in this ease, 
the facts largely speak for themselves and the affidavit is therefore 
to a considerable extent formal, and there is no one available 
who could speak with more authority, the appears
untenable.

For the reasons stated 1 think the order should have been 
granted. The appeal will therefore be allowed with costs, and the 
order made on the application below as asked for the costs to 
be costs in the matter of the arbitration.

A ppntl nlloival.

MU1RHEAD v. INTERCOLONIAL COAL MINING CO. Ltd.
.Vore Scotia Supreme Court, tiraham, H.J., RumhcII, l.omjlcy, Ihi/mlnlc, 

amt Ritchie, JJ. March 10, 1014.

1. MARTUR AND SERVANT (I II A4 «Ml) SAKKTY AN ID AIM’I.I ANCKtt— I,IKK

Whore u workman's life is in peril and the su|M-rintomlont of tin- 
works knows it, ami Inis umler his control a safely appliance which, if 
uppliod, will remove or materially lessen the danger, ami there is 
no Hullieient reason for not applying it. then if. in con*e<|nonce of the 
non-application, the workman is kilim!, the death is caused hy the 
negligence of the superintendent, for which the employing company 
is liable umler the Employer’s Liability Act, K.S.N.8. 1900, eh. 171». 

[l'ytaki v. Itairsou. Il O.W.R. ftllll, applied. |

6549
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2. Mantkk anii servant ( X 11 A 4—(10 ) —Safety of aiti.iancks—(Iin-
KKAL UHE, MATFIIIAI.ITY OF.

I'imiii a question of wifely of appliance* for workmen un.I llie 
employer's duty in renpeet thereof, tin* generaI n*e of Hindi nppli- 
ain*vH. by employers in tin* class of work involved, in not tin- deter
mining tent.

[Ship Ituihlinij Mo/A* v. \ lit tall, I 111 Pit. I 111, disapproved. |

Appkai. hy flu- defendant from the judgment of Meagher,
»L. in favour of the plaintiff. The action whh lirought under 
the Employers’ Liability Act, ILS..VS. 1!HK), eh. 17!l, hy the 
widow of William It. Muii'head. suing on behalf of herself and 
infant children to recover damages for the death of her hus
band. caused by injuries received while employed as a workman 
in defendants' mine.

At the time in question, the deceased was assisting in clear
ing the slope in defendants' mine and was struck by a runaway 
box ear and killed. The accident was alleged to have been due 
to defects in the condition or arrangement of the ways, works, 
machinery and plant connected with or used in connection with 
the business, and in particular, lack of safety appliances, and 
the fastening apparatus connecting the cars being defective, out 
of repair and obsolete.

On the trial, questions were submitted to the jury and on 
their answers thereto judgment was ordered in favour of 
plaintiff for the sum of $1,500 with costs to be taxed.

The questions submitted to the jury with their answers are 
set out ill full ill the judgment of Ritchie. .1.

The appeal was dismissed, Lomsi.ky, J., dissenting.
II. Millislt, K.( for appellant.
II. II. (Iraham, K.(\. for respondent.

i.raiiBin, r..j.
Oraiiam, K.J., and Rvksku., J., concurred with Ritoiiib, J. kiw«.j.

Lonoi.kv, .1. (dissenting) :—There seems to be no negligence ixmgi.y. j. 
disclosed whatever in the proper and genuine sense of the word. ,-l",wn,l"i<| 
Trains of ears are brought up and down embankments in vari
ous mines in Nova Scotia, and have been for more than twenty 
years, with the contrivance of a simple hook or a coupler. It is 
not generally known that such are regarded as unsafe or im
proper. There is no evidence in this mine that they were ever 
ordered to be put on by any competent authority, neither is 
there any evidence that they were ever ordered to be put on 
the train for taking down and bringing up men. On this occa
sion. the car did break loose for some reason, which is not dis
closed. and did descend to the bottom and it did kill two per
sons. In respect of the first person killed no action was brought, 
as to the second person killed an action has been brought, and 
the responsibility can only be fixed upon some person whose

i
i
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negligence is disclosed and whose negligence is of such relation 
as hears upon the company. It is attempted to fix the negligence 
on Malcolm Blue, because lie had invented a certain contriv
ance which was fastened over the hooks and pulleys, hut he 
occupied no position in respect to the men which made his con
duct in any way responsible for negligence. Negligence is 
something which appears spontaneously and produces its nat
ural and normal effect upon the consciousness of a man. There 
is no evidence of such negligence in this ease. The man came 
to his end as the result of pure accident, for which no person 
can he responsible, and for which no person undertook to make 
himself m I should think, therefore, the verdict in
this case should he set aside.

oryedaie, j. Dkykdai.b, J. :—I coiicur in the result of the opinion read by 
Ritchie, J., hut I desire to put my opinion upon the sole point 
that the manager is a superintendent within the meaning of the 
Employers* Liability Act. R.N.X.K. 1900, eh. 179.

I think, under the findings here, there can he no recovery at 
common law, and that no defect in the ways, works, etc., is 
shewn, hut that, under the findings of the jury, the manager, as 
against whom negligence is fourni, is a superintendent under 
the Liability Act.

iiitciite, j. Ritchie, .1. :—William It. Muirhead, a miner or workman, in 
the employ of the defendant company, was. while in such em
ploy. killed by a runaway box or ear on a slope in the colliery 
of the defendant company. The plaintiff is his widow and sole 
administratrix, and brings this action for the benefit of her
self, and her five children, all of whom are under the age of 
twenty-one years.

The action was tried before Mr. Justice Meagher, with a 
jury. The plaintiff claims, under the Employers’ Liability Act, 
| R.S.X.S. 1900, eh. 1791 and also for damages at common law. 
The questions submitted to the jury and their answers are as 
follows :—

Q. I. Wan tin* death of W. It. Mnirhend cauaeil hy the negligence of the 
defendant. company? A. Ye*.

<). 2. If ho. in wlint iliil Hindi negligence contint ? A mover fully 7 A. 
In not lining the safety iqi|di»ncen which were «vnilnhle.

<,». .1 Did Muirhead’* death occur hy rea*on of the negligence of any 
of the employee* of the defendant company? A. Yea.

y. 4. If *o. what was *uch negligence, and what particular employee, 
or employee* were guilty of hiicIi negligence? A. Manager, in not order
ing safety appliance* to Ih> lined on occasion* of th « kind.

The damages were assessed by the trial Judge (by consent) 
at $1.50(1. In the view which I take of this ease it is not neces-
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sury to consider the question of common law liability. The 
doctrine of common employment is not to be considered, as I 
deal with tbe ease entirely from the standpoint of the Em
ployers* Liability Act.

An important question for adjudication is as to whether, or 
not, it was negligence on the part of the mine manager, Mal
colm Blue, not to order the safety appliances to be used; this, of 
course, depends on the particular circumstances of this case. 
It soumis somewhat trite to say that negligence is the absence 
of reasonable care under the circumstances, but I am not aware 
that any better definition can be given.

The jury have found that Muirbead’s death was caused by 
the absence of tin* safety appliances. This finding is in effect 
that the cars became uncoupled, hence the runaway, and that 
this could not have happened if the safety appliances had been 
used. I have carefully read the evidence, and in my opinion, 
it cannot In* said that this inference of fact could not lie drawn 
by reasonable men. I cannot say, on the evidence, that the 
jury have answered the :lrd and 4th questions in an unreason
able way. Muirhead and another man were killed by this run
away car. Ilanien, a witness on behalf of the company, swears 
that “it happens every now and then that a car runs away on 
the slope.” This could hardly happen “every now and then” 
without Blue knowing it. and it must have been obvious to him 
that if a ear did run away, a serious accident might follow. It 
was known to him that the men were at work at the slope, and 
that the cars were running there without the safety books, and he 
also knew that there was nothing to prevent the cars becoming 
uncoupled if a car ran off the track, this is his own evidence. 
He stops short of admitting it. but I think lie must have known 
that if there was uncoupling, a car might catch the man work
ing below. Hi* admits it would have been safer to use the safety 
hooks which were at hand ami says the only reason they were 
not used was, that he never «lid use them. When men were 
rilling on the rake, lie says lie used them, because tbe statute re
quired it, and be admits that if men were working on the slope 
there would be just as much danger as in the box, if they bad 
not time to get away. Muirhead, and the other man who was 
killed, had not time to get away, the evidence is clear about 
this. Tbe slope was steep and the car coming very fast. Acci
dents had happened before in this mine from runaway cars 
on the slopes and Blue had knowledge of these accidents. He 
knew tin* plaintiff was in a position where bis life would be in 
danger at any moment, In* had under his hand an appliance 
which he knew would lessen, if not entirely remove, that danger, 
and be did not order it to be used, not for any good or sufficient
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rcRHon, luit simply because he had not lieen in the habit of 
using it.

I agree with the jury that thia was negligence. When a 
workman’s life is in peril, and the manager of the work knows 
it, and has under his control something which if applied will 
remove, or materially lessen the danger, and there is no sulli- 
cient reason for not applying it, then, if in consequence of the 
non-application, the workman is killed, in my opinion the death 
has been caused by the negligence of the manager, because, if 
he bad used reasonable care under tin* circumstances, the man 
would not have lieen killed.

The jury have found that not applying the safety hooks 
caused Muirhead's death. I cannot, on the evidence, say that 
they were wrong; on the contrary, I find ample ground in the 
evidence to support the conclusion arrived at by the jury.

The cars, as I have shewn by the quotation from the evid
ence of Ha men, went oil* the track “every now and then.” i 
quote from the evidence of Blue as follows :—

ty You knew tliat they were running ears right on the hIo|m> without 
any safeties? A. Yes.

ty You knew that there was nothing to prevent them lieing uncoupled 
if n car ran off the track? A. Yes. they do come uncoupled.

i). You knew if they came uncoupled the ears might come down on 
the men working Isdow? A. 1 would not like to say that.

Q. You know if a ear ran away it would catch the men working? A. 
It might stop.

Q. Do you stop or catch them? A. Yes.
Q. If it went far enough? A. Yes.
Q. If it was coming fast they would not have time to get out of the 

way and the manholes would lie of no use. A. No.
(y ( Hv Ills Iaikiimiip) :—Any material difference in the grade of the 

slo|ie? A. About 300 feet ; alsive the fall it was a little flatter.
Q. Would it make that coupling any safer to have a hood over it like 

the one here? A. Yes.
(y It would Is» less liable to kill the men down Isdow? A. If there 

were safeties on it would lie less liable.

This evidence of I lumen and Blue makes the language of 
Mr. Justice Anglin in Vylaki v. Damton, ti O.W.R. 569 at 573, 
fit this ease. I quote ;—

The danger was obvious and constant; the means of averting it simple 
and apparent. In such circumstances to take the risk of occasioning the 
death or serious injury of human Isdngs was unreasonable and

it was urged that it was the custom in other mines to use the 
open hooks without any safety device and that therefore it was 
not negligence to refrain from using such device in this case. 
Til Ship BuiUlinq Works v. \ at tall, 119 Pa. 149 at 158, cited 
by Mr. Mellish, it is laid down that general use is the text of

C5A
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negligence. I decline to follow this case. I do not say that “gen
eral use” is not an element, hut I deny that it is tin* test; you 
must go to all the facts in each ease to find out whether there 
was negligence or not. For instance, if this safety appliance had 
never hccn used anywhere, hut the manager had it ami knew 
that men were working on tin* slope, that they were likely to be 
killed without the appliance, that the danger would he removed 
by using it, he cannot take the position that In- will risk their 
lives, and in the event of accident shelter himself from the 
charge of negligence under the doctrine prevailing in Pennsyl
vania, that ‘‘the test is general use.”

If ‘‘general use” is to he the test, then employers of labour 
can be a law unto themselves; the fact that none of them use a 
safety device will be an answer to an action for negligence in 
not using it. This test does not prevail generally in the Cnited 
States. In Thompson on Negligence, 1901, vol. 4, see. 3989. it 
is said that the test is

N. S.
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Not that other* une like tool* ami im^hinery hut to couturier whether 
they are reasonably safe, ami suitable for the work to In- «lone ami ximli 
a* a reasonably va refill man would use mirier like circumstances.

In I'ylaki v. Dawson, li O.W.H. 569. the question of the 
use of safety hooks was involved. Mr. Justice Anglin, at 572.

There i* probably sullivient evidence to justify the *tatem«‘iit marie on 
behalf of defendant* that the use «if safety hook* iqMni ing buckets
intended fur the renewal of «»xcavate«l material is almost unknown. That 
dumping bucket* similarly equipped are in common use for tin* couve) 
mice of worknmn up ami down shafts such as that in which the accident 
happcimd is also n conclusion warranted by the evidence. Hut tin- pm- 
|Misition that such use of them is therefore proper, ami is in no wise in 
consistent with the duty owed by the employer t«i his workmen t«i take 
«lue care that the machinery ami appliances furnished for the usi* «if such 
employees in «loing their work. are. having r«*gar«l to the purp«i*«-» for 
which ami the iiush* in which tiny are t«i Is- used, such as do not exp«i*«* 
them t«i uniu'cessary risk, is in niv opinion, by no mean* a nec«‘ssary «*on 
elusion for these premist»*.

In my opinion Itluv whs guilty of the negligence fourni by 
the jury.

Rule 36 of the Coal Mines R«‘guhition Act was cited on be
half of the defemlant company. It provides hn follows;—

In every mine in which men are raisetl «ir lowered in a shaft, there 
shall lie attach«‘«| t«i the cag«* u*«*«J for that purp«i*e, such safety appliances 
as may Is» agreed u|sin Is-twecn tin* owner or managi'r of such mine ami 
the insp«*ctor of min«*s.

It was contcndcil this rule having been passed, and there 
being no rule requiring safety appliances in other cases, they

9
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were excluded and need not be used. No authority was cited 
for this contention, and, in my opinion, it is not sound.

If a man has, under certain conditions, a good cause of 
action for negligence, because a safety device was not used, I 
cannot think that cause of action is taken away or does not 
arise because the statute provides that, under certain other 
conditions, the safety device must be used. The maxim that the 
express mention of one thing implies the exclusion of another 
is sometimes resorted to in the interpretation of deeds, wills 
or other written instruments, I do not think has any appli
cation here. In Maxwell on Statutes, 5th ed., p. 504, it is 
said :—

Provisions sometime* found in statutes enacting imperfectly or for 
particular eases only that which was already and more widely the law, 
have occasionally furnished ground for the contention that an intention 
to alter the general law wax to he inferred from the partial or limited 
enactment; resting on the maxim, exprcaaio uni ua cal excluait> nltcriua. 
Hut that maxim is inapplicable in such cases.

The negligence of Blue does not fasten liability upon the 
defendant company, unless he was a person in the service of the 
defendant company, having superintendence entrusted to him 
within the meaning of sec. 2, sub-sec. (a) of the Employers’ 
Liability Act. It goes without saying that he was in the ser
vice of the defendant company and, in my opinion, it is clear 
that superintendence was entrusted to him. He was the man
ager appointed under the Coal Mines Regulation Act. The 
Act provides that “every mine shall he under the control and 
daily gitperrision of a manager.” The interpretation part of 
the Act says : “‘Manager’ means the chief officer having the 
control and daily supervision of any mine.”

The following appears in Blue's evidence :—
(J. In regard to the box that was used that night of the accident, it 

was part of your duty to see about these lioxes and get reports from the 
men who looked after them Y A. Yes.

In view of Blue’s position as manager, and of the evidence 
which I have quoted, I am unable to adopt the contention that 
lie was not a person entrusted with superintendence.

I therefore hold that on this branch of the case the liability 
of the defendant company is established. It is not necessary, 
in the view I have taken, for me to decide (and therefore I re
frain from deciding) that the defendant company are liable 
on the ground that there was a “defect in the condition or 
arrangement of the ways, works, machinery, plant, building 
or premises connected with, intended for or used in the busi
ness of the employers.”

If the boxes, or cars, were going up and down the slope with
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no safety appliance at u time when no men were on the slope 
who might In- injured or killed, and the result of it ear becoming 
uim i‘d would oidy mean extra work, it might well he held 
that there was no defect in the condition or arrangement of 
the ways, works, etc., hut I do not think it necessarily follows 
that there is no defect when men are on the slope and their lives 
in danger.

1 think the appeal should he dismissed with eosts.

A ft peal 11 ism iss< (I.

LAFOND v. LAFOND

Itritixli Columbia Nu pram Court, Murphy. •/. March 23, 11114.

1. Wills i 6 I A3—15)—Kxkcvtiox—Hkkkkkxvi; in vmucii. to prior will
— I NCOHI’ORATIX(1 EXTRINSIC IMKTMKXT.

When» there in a dintinvt reference in a duly proved codicil to » 
prior testamentary paper therein referred to as tin* "last will" of 
the testator ami only one document of the kind is known, probate 
may lx* granted of Isitli although the due execution of the prior will 
is not shewn, if tin» parol evidence satisfactorily proves that there 
is no donht that it is the instrument referred to.

| Alien v. Math loci:, II Moore l\C. 427. 14 Kng. It. 757, followed: 
see also Itarurs v. Croire. I Ves. Jr. 4Kf>: Poe il. Williams v. Eraus, I 
('r. & Met». 42; Rc lliathcotc. L.R. t* IM). 31; luyoltlby v. luiioltlby, 4 
X. of ('. 4113; Smith's ease, 2 Curt. 79H; Ite Seaman. I» VS.It. ISA; 
Theobald on Wills, 7th ed.. 117.)

Action to establish an alleged will.
Judgment was given for the plaintiff.
Mr Phillips, and Wood, for the proponent.
/>. A. McDonald, for the other interests.

Mvkmiy, J.:—In this action I found at the trial that de
ceased had sufficient mental capacity to make a will. As to the 
execution. I would hesitate to hold, under the authorities, that 
1 should not give effect to a presumption of valid execution. 
However that may lie, I think the case clearly falls within 
Allen v. Maddock, 11 Moore P.C. 427. 14 Eng. R. 757.

The eodicil was legally executed and the will was clearly 
identified by parol evidence to be the document referred to 
specifically more than once in the codicil as the last will of the 
testator. I must decree that the will and codicil he admitted to 
probate. Costs of all parties will lie paid out of the estate as 
the case, in my opinion, was one in which proof in solemn form 
was rightly insisted upon.
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Judgment for plaintiff.
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Itritish Columbia Supreme Court, Macdonald, ,/. March 14. 1014.

1. HvhUAXD AXI) WIKK (611 K—88)—( 'ONVKYAXCK IIY IIVHII.XXD TO WIFK 
—TRUST KO h SURVIVORSHIP—STATUTK O K FRAUDS,

1 lie Statute of Frauds a Holds no defence to an action by the hus
band against the personal representative of his deceased wife to 
enforce an agreement made between the husband and wife that the 
survivor of them should become the owner of certain lands on his 
conveyance of same to her. where the wife on her part had at the 
same time made her will in his favour for the purpose of carrying 
out such agreement; such agreement is enforceable as against a later 
will made by the wife in contravention of the agreement.

[Gordon v. II and ford, It! Man. L.R. 2H2. referred to.]

Statement Trial of action as to an alleged survivorship agreement as 
to lands conveyed by a husband to the wife.

IV. A. Scott, and Goodstom, for the plaintiff.
Maitland, and Hunter, for the defendants.

Miudoiiald, J. Macdonald, J. : —In 1907, the plaintiff became possessed of 
a beneficial interest in lot 7. block 105, district lot 3G4A, city 
of Vancouver, and this was the only asset of any importance 
possessed at the time by the plaintiff.

Plaintiff is over 75 years of age, and was considerably older 
than his wife. Mattie Breitenstein, to whom he was married in 
1903. It was agreed between them in 1907 that they should 
become jointly interested in this lot. with the right of survivor
ship. 1 was quite satisfied that this was tile intention of the 
parties at the time, and to effect such object a solicitor was 
employed. He recollects the preparation and execution of the 
documents, which lie considered would answer the purpose.

Plaintiff assigned to bis wife bis entire interest in the prop
erty. and she in turn ' a will in bis favour. A simpler
and safer mode of conveying might have been adopted. While 
the husband was bound by Ills absolute assignment under seal, 
the wife might revoke her will and defeat the object of the 
family arrangement, or even without revocation, further assign 
the property to a bona fide purchaser. The property thus 
assigned to the wife was, at the time received by her. subject 
to a charge or trust in favour of the plaintiff. They became 
in equity, irrespective of the form of the documents, jointly 
interested in the property with right of survivorship.

The plaintiff, who was in receipt of good wages as a stone 
mason, managed the rty, and made the further *
that were required to completely vest the title in the wife and 
comply with the terms of the agreement under which the prop
erty had been originally purchased. This continued
until a sale subsequently took place to one Flowers.

1
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It was sought sit tin- trial to amend the statement of defence B-C. 
by setting up the Statute of Frauds, it being contended that s c
the North Western Salt Co. v. Elulrohjthic Alkali Co. (1912), 1914

107 L.T. 439, applied, and gave such right, even at such a late -----
stage of the proceedings. I doubted the application of this 
decision sis the facts were not similar to the present case, but 
following the practice of Mr. Justice Irving in l/< V# rhanie v. Mrxsow. 
Archibald (1898), (I It.(Ml. 200 at 202. I allowed the amend- m.u.i.nmi.i,j. 
incut, reserving the question of costs.

1 do not think, however, that the Statute of Frauds affords 
any defence, in view of the finding already referred to.

The interest of the wife, having been acquired subject to 
the trust in favour of the plaintiff, it would he a fraud to now 
set up the Statute of Frauds as a cloak : see Ittnlu foncauld v.
Jioiistmd, 118971 1 (Mi. 190; Cordon v. Ilandfonl ( 1900), 10 
Man. L.R. 292.

In 1909, the wife, in company with her daughter, Lilian 
Munson, one of the defendants, instructed the same solicitor 
who had acted in 1907 to draw a new will, by which the wife 
devised half her property to the plaintiff and half to such 
daughter. The solicitor states that lie would not have drawn 
such a will had he recollected the previous arrangement, hut 
forgetting what had taken place, the will was prepared and duly 
executed, and remained in his possession. At the same time 
the previous will was destroyed. The plaintiff contends that 
this second will was a. fraud upon him and in breach of the 
arrangement under which he assigned the property to his wife.

Upon the death of the wife, Lilian Munson claimed half the 
interest in the estate, including an interest in what is known 
as lot 19, block 113, district lot 301, city of Vancouver, which 
had been acquired in the name of the plaintiff out of the pro
ceeds of the sale to Flowers of lot 7.

If the property remained subject to the trust, or the right of 
survivorship in favour of plaintiff, then no interest in lot 7 
or lot 19 passed under the will.

The only point, in my opinion, left for consideration is 
whether, either before the execution of the second will, or at 
any time thereafter, up to the death of the wife, the situation 
between the husband and wife had changed, or the arrangement 
had become so modified that she became entitled to devise half 
the property standing in her name to the defendant Munson.

It appears Lilian Munson shortly after a second marriage 
was invited to come from Alaska to visit her mother, who was 
practically an invalid. Her evidence tends to shew an arrange
ment by which her mother was to give her half the property 
at her death, and in the meantime she was to remain with her 
mother and assist in the general housework and usual domestic
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arrangements. Now, if this arrangement was acceded to by 
the plaintitF, the step-father, in such a way as to amount to an 
agreement, the second will might become operative no as to 
confer an interest upon the daughter.

The plaintiff denies any such arrangement, and says that 
even the execution of the will was concealed from him until 
about six weeks before the death of his wife.

The solicitor who acted for all parties at the time thought 
that the plaintiff was incorrect in this, and that he had not 
become aware of the will until after the death of the wife. A 
close perusal of tin- evidence given by the daughter, Lilian 
Munson, does not shew any clear-cut bargain as to her ser
vices being recompensed by any disposition of the property. 
It should, however, be considered whether, by an application 
of the principle of estoppel, it might lx- successfully contended 
that the wife was entitled to deal with a half interest in the 
property and dispose of 'it to her daughter. Indépendant 
witnesses were called, and it is difficult to determine as between 
conflicting statements where the truth of the matter lies.

The principal witness on behalf of the plaintiff was John 
Graham, a real estate broker, and lie says that tin- wife, in 1911, 
stated that she was “simply holding the property for Breiten- 
stein,” and that they “had an understanding that the one 
that lived tin- longest should inherit the property.”

Mrs. Muir gave evidence to the contrary, which supported 
the contention of the defence, and says that on one occasion 
the wife in the presence of her husband stated that she “owned 
tin- property and was going to give Lily” (defendant Munson) 
“half of it to take care of her, and that she had to have some
body to do, and she wanted Lily to do this.”

Defendant Munson shewed by her evidence that the making 
of the second will was not disclosed to the plaintiff at the time, 
and states that it was not until tin- spring of 1910 that her mother 
mentioned the new will. In reply to a question as to whether 
the plaintiff was present at the time, she answered in the affirm
ative. and voluntarily added the words “and of course he was 
angry.” lie further added that she (meaning the wife) “was 
a cheat.”

Now, if the contention made by this defendant wen* correct, 
there would be no reason for the plaintiff becoming angry or 
accusing his wife of fraud. So that, even upon the statements 
of the defendant Munson, there was not an arrangement by 
which she was to receive half the property standing in the name 
of her mother in return for any services rendered or otherwise.

1 think that the probabilities are in favour of there being no 
abandonment by the plaintiff of his right of survivorship. In
stead of approving of the second will, he protested. Considering
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the relationship of the parties, and the disparity in age, even if 
1 gave full effect to this portion of the evidence, I do not think 
it was to he expected that the Imshand would take active steps 
to establish his interest in the lifetime of the wife. Vnless defen
dant Munson can shew that her position was thereby altered 
she cannot complain. I feel quite satisfied that she would, in 
any event, have made her home with her mother. I am further 
impressed with the danger of supporting a change of situation 
between the husband and the wife dependent upon chance con
versations recounted years after. 1’nder the circumstances, I 
find the trust which existed continued up to the time of the death 
of the wife, and that the plaintiff thereupon became the sole 
owner of any interest possessed by the late Mattie Breitenstein 
in lot 7, and entitled to any purchase-money still payable in 
connection with the sale of such property. Plaintiff retains the 
entire ownership of lot 19. There will he judgment accordingly 
for the plaintiff with costs against defendant Munson.

A suit brought by defendant Munson against the plaintiff 
herein was. by order of the Court, directed to he tried at the 
same time as this action. The actual contest in such action was 
as to the ownership of the real property. It was admitted that 
there was no personal property to pass under the will. It may. 
however, be proved if parties interested so desire. As defendant 
was dilatory, if not negligent, in producing the will for probate, 
and invited litigation by his actions. I consider a proper disposi
tion of the costs would be not to allow them to either party.

Jltdginnil iniiirdinglg.

EMPIRE LIMESTONE CO. v. CARROLL ONT.

Ontario Supreme Court { Appellate IHrinion ). Meredith, C.J.t)., Maclarcn, 1914 
Magee, ami IIorigin*. ./■/..I. January 1*2. 1014.

fUmpire Limestone Co. v. Carroll. 1*2 D.L.R. H41. nllirnuil.l

Appeal (§ VilL4—Ô10)—Master*s rt port—Findings of 
fart.]—Appeal by defendants from the judgment of Lennox,
J., dismissing an appeal from a Master’s report. Kin pin Lime- 
stop, Co. v. Carroll. 12 D.L.R. 841. 4 O.W.N. 1579, 24 O.W.R.
862.

II. IL Gamble, K.C.. for defendants, appellants.
W. M. German, K.C., for plaintiffs, respondents.

The Court dismissed the appeal.

Appeal dismissed.

B. C.
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Miirdonald, J,
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REX v. SCHELLER.
Saskatvliciran Supreme ('unit. Ilaullaiii, C.J.. XetcUuuls, awl I,a wont,

Mareh 111. 1014.

1. WirxKSNRN ( 8 III—5H)—<'ohrohoh.xtion—Ciiakui: of fowikkiY—( it. 
t'UDK 1000. KKC. 1002.

The corroboration required bv him*. 1002 of the O. Code 1000. on a 
charge of forgery, is additional evidence that will fortify and 
strengthen the credibility of the main witness and justify the evidence 
living accepted and acted upon if it is Itelieved and is otherwise sulli-

I //. v. Haim. 11 Can. Cr. Cas. 244. 12 O.L.R. 227: and If. v. W akelyu, 
21 Can. Cr. Cas. 111. 10 D.L.R. 455. referred to.]

Crown case reserved.

T. A. Colclotifjh, K.C., for the Crown.
If. 1". Jii</(iow, K.C., for the accused.

Haultain, C.J., concurred in answering the question in 
the affirmative and affirming the conviction.

Nkwl.xnds, J. :—This was a prosecution for forgery, and 
the question reserved for the opinion of this Court by the trial 
Judge is : Was there sufficient corroboration as required hv 
see. 1002 of the Criminal Code?

The evidence of forgery was that the accused had four pro
missory notes given to him by one Ralph Jon at which lie dis
counted in the Union Rank of Canada at Yorkton. While these 
notes were in the hank he agreed to sell them to R. P. Radial, 
lie then got copies of the notes from the hank on which it was 
proved he endorsed his own name and the name of his brother 
with his brother’s consent. Upon these copies, when handed 
over to Paehal, was the name of Ralph Jonat as maker. Jonat 
swore that lie never signed same. This evidence would, in my 
opinion, be sufficient to raise the presumption that the accused 
forged the name of Jonat to these notes before handing the 
same to Paehal and would be sufficient evidence on which a 
jury could convict him if it were not for section 1002 of the 
Criminal Code, which provides :—

No person accused of any offence under any of the hereunder mentioned 
sections shall Is* convicted upon the evidence of one witness unless such 
witness is corroborated in some material particular by evidence impli
cating the accused; ... (e) Forgery.

The above evidence, although given by more than one wit
ness. does not fulfil the requirements of this section because it 
is all needed to prove the offence, and one part of it < 
be considered as corroborative of the other.

The only evidence given at the trial which could he con
sidered corroborative evidence implicating the accused, leaving

44
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out of consideration the comparison of handwriting, was the 
evidence of Scliram, the accountant, and Roberts, the manager, 
of the Union Bank of Canada at Yorkton, that the originals of 
the three alleged forged notes were at the time in the posses
sion of the Union Bank as collateral security.

1 am of the opinion that the fact that at the time the accused 
sold these notes, which are alleged to have been forged, to 
Pacha 1, the originals of them were in the Union Bank at York
ton, where they had been placed by him as collateral security 
for a loan, is most material evidence implicating him. and as the 
two bank officials corroborate each other upon this point, we have 
what the statute requires, corroborative evidence of a material 
particular implicating the accused. I think the question sub
mitted should be answered in the affirmative.

SASK.

8.0.

1914
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Ni-wlande, J.

La mont, J. :—In this ease the accused was charged with Umont-Ji
having forged the name of Ralph douât to certain promissory 
notes. On behalf of the Crown, evidence was put in shewing 
that in 1911 Ralph Jonat had purchased a farm from the ac
cused under an agreement of sale, and that subsequently, in 
January, 1912, lie took up the agreement and gave the accused 
four promissory notes for the amount remaining unpaid, which 
was something over $3.000. Tin* accused took these notes, or 
three of them, to the Union Bank at Yorkton, and there pledged 
them as security for an advance. In February, 1913, the ac
cused being in need of money arranged with one R. F. Paehal 
for the sale to him of tin* notes. When he went to the bank for 
the notes tin* bank refused to let him have them unless he paid 
up his indebtedness, lie then asked the bank for a copy of the 
notes. The accountant made copies of the three notes in the 
bank, excepting that he did not copy the signatures thereto, 
and he gave these copies to the accused. The accused took them 
to Paehal, and when lie handed them over they had thereon the 
name of Ralph Jonat as maker and the names of the accused 
and his brother as endorsers. Paehal bought the notes. Ralph 
Jonat swore that his name on the notes was not signed by him 
or with his authority. Both the original notes signed by Jonat 
and the copies thereof sold to Paehal were put in evidence.
For the defence, the accused swore that, after lie got the copies, 
he saw Jonat on the street and took him into his office, and that 
Jonat there signed his name to the notes, lie says he then en
dorsed his own name thereon and that of his brother with his 
brother s consent, and turned the notes over to Paehal. The 
jury found the accused guilty ; and the learned trial Judge re
served for the opinion of this Court the following question:
“Was there sufficient corroboration as required by section 1002 
of the Code!”
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Section 1002 provides that no person accused of any of the 
offences therein set forth, of which forgery is one, shall be con
victed on the evidence of one witness unless such witness is 
corroborated in some material particular by evidence impli
cating the accused. The evidence of Jonat denying his signa
ture to the Radial notes therefore requires corroboration. The 
corroboration necessary to satisfy the requirements of the stat
ute is stated by the Court of Appeal of Ontario in Tin King v. 
I>umi, 11 Can. Cr. Cas. 244 at 249, 12 O.L.R. 227, as follows:—

What, i* required in corroboration in Home material respect that will 
fortify and *t rend hen the credibility of the main witness and justify 
the evidence being accepted and acted upon if it is believed and is sulli- 
cient. The corroboration required is not unlike that required in the case 
of accomplices. I in (his point Wightman, -I., says, in Tin (jin < n v. Itoi/m 
(lHtili. | II, & S. :||| at 320: "It is not necessary that there should Ik* 
corroltorative evidence as to the very fact; it is enough that there shall 
lie such as shall continu the jury in the lielief that the accomplice is 
speaking the truth.

The licensed gave evidence on his own behalf and his evid
ence may be looked at for corroboration : If. v. W'nli h/n, 10 
D.L.R. 455, 21 Can. Cr. Cas. 111. That evidence shews that the 
accused obtained copies of the notes Ralph Jonat had given him 
from the accountant at the bank, and that these copies were in 
his possession until he turned them over to Radial with Jonat's 
name thereon. This eliminates any question of Jonat's signa
ture having been forged by any person other than the accused. 
If Jonat did not sign the notes, the accused must have signed 
Jonat's name or procured it to be signed, as lie was the only 
person who had possession of the notes.

The accused, in his evidence, further admits that when lie 
sold the notes to Pacha I lie had the notes Jonat had given him 
for the farm in the bank, that lie was unable to lift them, and 
that lie needed money, lie also admits that Inter on. when 
Jonat found out that there were two sets of notes with his name 
thereon and came to see him about them, lie told Jonat that the 
Radial notes were only copies from the bank. I am of opinion 
the accused's statement to Jonat that the Radial notes were 
only copies is corroboration of Jonat’s evidence that lie did not 
sign them. Why should the accused say they were only copies 
if they bore the real signature of Jonat ! To my mind this was 
an admission by the accused that the notes were not genuine 
as far as Jonat was concerned, which would support Jonat’s 
statement that he had never signed them. There was. there
fore. sufficient corroborative evidence to satisfy the statute.

Conviction nljirnn il.
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BARTHELS SIIEWAN & CO. Ltd. v PETERSON. MAN.

Manitoba Kiinj's Itcnch, Macdonald, ./. March ‘25, 1014. j- jj

1. > XI I I l\ 01) llt'I.K 8AI.KS SlATCTOMI REQUIREMENTS s M i <u 1014 
IKlTKI.KKKI'KK's lUMNKNN NOT IXCl.l IIKI1.

An hotelkeeper opn uting limier n lieoime grunted him under the 
Liquor l.ieemte Act. R.K.M. I'.ll.'l. eh. 117. restricting the conduct of 
his InisinettH itnd the place of sale of liquor* by him is not a "trader” 
or "ineri'linnt" within the meaning of the Hulk Sales Act, It.S.M. 1013, 
ch. ‘23. so as to bring a Imlk sale of the hotel equipment and stock 
within the requirements of that statute.

Case submitted for tin* opinion of tin* Court upon a question statement 
of law.

IV. h\ Hall, for the plaintiffs.
J. II. Coi/ih , for the defendants.
Macdonald, J. : This is a question of law submitted under Macdonald,J. 

rule 4(id. and the question arising in the notion is : Does an 
hotelkeeper eome within the Hulk Sales Aet. eh. 2d, R.S.M.
191'! f

Section 7 of this Aet provides that
This Act shall only apply to sales by traders and merchant* defined 

as follows: (ni persons who as their oMlnutiblc occupation buy ami sell 
goods, wares and merchandise ordinarily the subject of trade and com
merce ; (b) commission merchant*; i•• I mauuiacturers.

Hotelkeepers, if at all, can coiue under sub-section (<i) 
only. No doubt hotelkeepers buy and sell goods ordinarily the 
subject of trade and commerce, but does that bring them under 
the designation of “traders and merchantsÎ”

A hotel is a house for entertaining strangers or travellers; 
an inn. Call the keeper of such be called a merchant or traderf 

A “merchant” is described in the Oxford Dictionary as 
one whose occupation is the purchase and sale of marketable 
commodities for profit, but front an early period restricted to 
wholesale trailers and especially to those having dealings with 
foreign countries.

In Scotland, the description has a less limited meaning, a 
peddling shop-keeper that sells a penny-worth of bread is a 
merchant. In the 1’nited States the description is applied to 
any dealer in merchandise, whether wholesale or retail, and 
hence equivalent to shopkeeper.

No matter wlmt opinion imlivhlmtl* may entertain regarding the ex
pediency or morality of the liquor trallie. *o long a* the Government re
cognize* the Hale of intoxicating liquor* a* lawful, anyone regularly carry
ing on buaineH* a* a *aloon keeper is entitled to have hi* property in eucli 
liquor* protected the Maine a* other property ; lie I* a liquor mendiant and 
hi* liquor* are Id* stock-in-trade: 11‘rif V. A trill. 31 I’uc. Rep. 4S7.

In Joins v. Itonc, 2d L.T. (N.S.) d(>4, it was held that the
311—10 IM..K.
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trade or calling of an hotel or tavern keeper, publican or beer 
shop-keeper or seller by retail of wine, beer, spirits, etc., is 
different from the sale by a grocer in tin* course of his business 
of wine and spirits in bottle :—

Wo «ell wine nml spiritH only in <|unntiti<>H not lean than a pint bottle; 
we do not sell by retail ; we keep no bar; all we keep in a grocer's shop.

In Pease v. Coats, L.H. 2 Eq. 688, it was held that a covenant 
not to use a building as a public house did not prevent the 
covenanter from taking out a license to sell beer not to be 
drunk on the premises.

In Saund ergon v. liowlcs, 4 Burr. 2064, it was held that a 
victualler only exercises a calling (for it cannot be called e 
trade) by permission; by a license ; and the object of his deal
ing is under a restraint. . . . lie does not deal upon con
tracts as other traders do. What he buys is to a particular in
tent. for it is to spend in his house, and though lie gets his liv
ing by it yet he does not trade at large ad plurimum.

Where a man buys and sells under a restraint ami particu
lar limitation, though it is for his livelihood, he is not a trader.

The business of the defendant is that of an hotelkeeper or 
innkeeper, and he is licensed under the Liquor License Act, 
R.S.M. 1913, eh. 117, under which Act he is surrounded by re
strictions and limitations in the < " *t of his business.

He is to provide bedrooms as shall he adequate to publie 
requirements. The hotel must not form a part of or communi
cate by any entrance with any shop or store wherein goods and 
merchandise are kept for sale. This, it seems to me, excludes 
wines, beer and liquors from the category of goods and mer
chandise.

The hotel must be a well-appointed and sufficient eating 
house with the appliances for serving meals to travellers.

The description “hotelkeeper” is a well-known one in this 
country, and has a meaning distinct from that of a merchant 
or trader, and if the Legislature intended the Bulk Sales Act 
to extend to hotelkeepers, the Act would have been explicit.

In my opinion, each of the questions submitted must be an
swered in the negative.

Decision accordingly.

8
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SOURIS SCHOOL DISTRICT No 285 v. BULLOCK. MAN

Manitoba King's If nicli, Macdonald, •/. March "Jii. 1014.

1. Abiiitbation (8 1—3)—Kxtkxihxu timk fob awabd—L.\i*m: of auhkkd

An agreement of reference to arbitrators does not lapse because on 
the return of the first appointment the hearing was adjourned to a 
date beyond the time limit for making the award; and an extension 
of the latter may still lie made by the court under the statutory 
powers conferred by see. II of the Arbitration Act, H.s.M. 1013, eh.
0, on proper grounds being shewn.

(See Canadian Sort hern Quebec A*. Co. v. \ and. 14 D.L.H. 307. J

Motion to extend the time for making an award after the Statement 
lapse of the time limited by the submission.

The motion was granted.
/>. //. Laird, for the plaintiff.
A. T. Ilairh if, for tin* defendant.

Macdonald, J.:—This is an application by way of notice Macdonald,j. 

of motion for an order that the time limited by the agreement 
for reference to arbitration and for making and publishing the 
award in pursuance thereof may be enlarged until June 1,
1914.

The agreement for reference is dated January 8, 1913, and 
provides that the arbitrators make and publish their award in 
writing ready to be delivered to the parties or either of them 
on or before February 10, 1913, or any subsequent day to which 
the arbitrators shall from time to time by writing under their 
hands extend the time for making such award.

The arbitrators fixed a day in January, 1913, upon which 
the respective parties should appear and submit the matters 
in dispute. When this had been done, Mr. Matheson, the ar
bitrator appointed by the said Bullock, and owing to the absence 
from the country of the latter asked for an enlargement of the 
hearing until Mr. Bullock’s return. This request was acceded 
to and nothing further was done until the return of Mr. Bullock 
to Brandon.

At this time, the time fixed under the agreement for com
pleting the award had expired, but, by mutual consent, the 
arbitrators fixed April 24, 1913, as the date for the hearing, 
but owing to the illness of Mr. Brydon, one of the arbitrators, 
it was again postponed until Thursday, May 8, as the said 
Brydon could not attend on that date, Thursday, May 22, was 
then agreed upon and all the parties attended on that date.

On this latter date, with the consent and in the presence 
of the said Bullock, by a memorandum in writing, the time was 
extended until June 1 for the making of the award, and on 
the said 22nd May the arbitrators viewed the building over

K. H. 
1014



Dominion Law Reports. 116 D.L.R.468

MAN.

K. B. 
1014

District 
No. 28f)

Bullock.

Macdonald, J.

which the arose, ami heard witnesses called by both
parties and several of the matters in dispute wore investigated.

I |»on all parties attending before the arbitrators to con
tinue the submission on Friday, May 2d, the said Bullock asked 
for in order that he might consult counsel, and
in compliance with his demand, the hearing was adjourned until 
Thursday, May 2!). On this latter date the parties appeared 
before the arbitrators, the said Bullock being represented by 
counsel, who objected to the extension of time for making the 
award as having been improperly made after the time limited 
had expired, and thereafter the said Bullock refused to proceed 
further with the arbitration and withdrew.

ruder sec. 11 of the Arbitration Act, R.S.M. 1913, eh. 9:—
The time for making an award may from time to time be enlarged by 

order of the Court or a Judge whether the time for making the award has 
expired or not.

I’nder the circumstances stated, T do not agree with the 
contention of counsel opposing the motion that this is a parol 
submission and revocable at the will of either party, because 
of the time having expired under the agreement for the making 
of the award. I consider it rather in the light of keeping in 
force the written submission by consent of all parties inter
ested. The delays in proceeding were mostly for the convenience 
and at the request of Mr. Bullock, and at his request on May 
23. the time was extended and a written memorandum of the 
adjournment made by the arbitrators.

1 think the arbitration is in the interest of all the parties, 
and that it should proceed, and I extend the time for making 
the award until the first day of June, 1914.

Este union granted.

CAN. HOWARD idefendant, appellant- v. GEORGE iplaintiff, respondent).
" ' Supreme Court of Canada. Sir Charlcn Fitzpatrick, amt Dorica,

hlinrjton, Duff. Anplin, ami Ilrotlcur, .1.1. Xornnbcr 10. 1913.
I®*3 1. Brokers (8 11 It—12)—ID:al estate iihokeks—Commission—Written

MEMORANDUM.
Tin* written memorandum which, by Alliertn Statutes, a Kdw. X'll. 

eh. 27. in necessary to support an action for a real estate agent’s com
mission may consist of tin- owner's written offer to the agent to sell 
at a higher price than that which was eventually accepted, to which 
offer there was added an agreement to pay the agent a fixed percentage 
<m the “purchase-price” by way of commission; such result will follow 
if the conduct of the parties shews that the words ‘•purchase-price." as 
used in the offer, had not side reference to the price mentioned in the 
offer, but related to that or any other sum which tin1 owner might 
accept; the conduct of the parties in such case settling any doubt or 
ambiguity as to whether there xvas a mere option at the stated price, 
or a general retainer to sell.

[ dcortjc v. Ho mini (.Vo. 1). 4 D.L.R. 237. and (Iconic v. Howard 
( Vo. £). 10 D.L.R. 498. affirmed on appeal; Toulmin v. Hillar, 38 L.T. 
91$. ami Hurchcll v. floicric, [1910] A.v. 014. referred to.]

D-A
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Aim'Kal from tin- judgment of the Supreme Court of Alberta, 
diorgi v. Howard, 10 D.L.It. 498. affirming the judgment of 
Beck, J., at the trial, H corgi v. Howard, 4 IXL.lt. 2Ô7, maintain
ing the plaintiff’s action with costs.

IV. />. .1. Hih hit, K.C., and J. Leslie Jamison, K.C., for 
the appellant.

Matthew Wilson, K.C., for the respondent.

The Chief Justice:—I am of opinion in this ease that, on 
the facts in evidence, the trial Judge was fully justified in the 
conclusion that the purchaser was found by Goorge and that the 
appellants availed themselves of his services in that regard, and 
also that the contract as to the commission of 5 per cent, sub
sisted up to the time the bargain was finally closed.

Under the terms of the agreement the respondent was en
titled to his commission on the purchase-price which the vendor 
ultimately agreed to accept. The sum of $40,000 is mentioned, 
as Lord Watson says in the ease of Toni min v. Millar, 58 L.T. 
96, merely as a basis of negotiations.

The appeal should he dismissed with costs.

Davies, J. : — The language of the agreement is somewhat 
ambiguous, but, in view of the conduct of the parties under it. 
1 think the construction put upon the words “purchase-price” 
as meaning the actual price or sum at which the property was 
sold, one which can fairly lie accepted as that within the con
templation of both parties when the memorandum was signed.

Idington, J.:—1 am of the opinion that the document signed 
by the appellant and relied upon by the respondent was not a 
mere option to him to buy or sell at only $40,000, but a general 
retainer enlisting his services to sell the property in question for 
either said sum or such other sum as appellant accepted. It is 
capable of such construction and of being read as the Court of 
Appeal has read it. Such doubt as we might possibly have from 
its ambiguity has been settled by the conduct of the parties.

The appeal should lie dismissed with costs.

Duff, J. :—Interpreting the memorandum in question by the 
light of the subsequent conduct of the parties (which one is en
titled to do, because it is impossible to say that the memorandum 
is callable of only one necessarily exclusive construction) I think 
the respondent s agency was a general agency within the mean
ing of Lord Watson’s language in Toulmin v. Millar, 58 L.T. 
96, and that he is, consequently, entitled to recover. See Bur
chett v. (iouric and Blockhouse Collieries, [1910] A.C. 614 at 
626.
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Anglin, J. :—The trial Judge expressly accepted the evi
dence of the plaintiff. On his evidence, he found that the plain
tiff had introduced the purchaser and brought about the sale. 
Those findings of fact are sufficiently supported. On the inter
pretation of the contract I agree with the Courts of Alberta. 
The plaintiff earned his commission, and In* had a sufficient 
memorandum of his contract to meet the requirements of the 
Alberta statute.

The appeal, in my opinion, fails.

Brodeur, j. Hkodkik, J. : This is an appeal from a judgment of the 
Supreme Court of Alberta, confirming unanimously the judg
ment of the trial Judge.

The version of the facts, as given by the plaintiff, respon
dent, having been accepted by the two Courts below, it would 
be contrary to the jurisprudence of this Court to find differently. 
The appellant had given the respondent a letter that lie would 
sell his property for $40,000, and had undertaken in that letter 
to pay him “5 per cent, commission on purchase-price.” The 
respondent found a purchaser, put him in communication with 
the appellant, and the result was that the property was sold for 
$114.000. lie is now suing for his commission on that sale. The 
appellant contends that he was bound to the payment of a com
mission on a sale of $40,000, and that, as no sale at that price 
was made, he owes nothing.

It Ls to be noted that the agreement provided for a commis
sion not on the $40,000, but on the purchase price. The intro
duction of a purchaser who was willing to enter into negotiations 
and who closed later with the appellant entitled the plaintiff 
to recover. The obligation of the plaintiff was not to find a pur
chaser at a certain figure; but he was entitled to a commission on 
the purchase price, and this case is within the words of Lord 
Watson, in the House of Lords, in the case of Toulmin v. Milhr, 
58 L.T. 96, where he says :—

When a proprietor with a view of selling his estate goes to an agent 
anil requests him to find a purchaser, naming, at the same time, the «uni 
which lie is willing to accept, that will constitute a general employment ; 
and. should the estate he eventually sold to a purchaser introduced by the 
agent, the latter will Ik* entitled to his commission, although the price paid 
should Ih« less than the sum named at the time the employment was given. 
The mention of a specific sum prevents the agent from selling for a lower 
price without the consent of' hia employer ; hut it is given merely as the 
basis of future negotiations, leaving the actual price to lie settled in the 
course of those negotiations.

The appeal ahonUl he diamiased with coat».

Appeal dismissed with cants.
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CAMPBELL v. MEDICINE HAT GROCERY CO.
Alberta Supreme Court. Walsh, ,/. March 2U, 11114.

1. Exkcvtion (Mil—41»—Crkiutob.s* Hi.i.n i Act (Ai.ta.)—Contesta
tion of creditor's certificate.

Only the debtor can take advantage of mere irregularities in the 
proceedings taken by a creditor to rank upon the debtor’s estate by 
the deposit with the slier ill' of a court certificate obtained under see. 
1) of the Creditors* Relief Act. 11)10. Alta., eh. 4; another creditor has 
the statutory right to contest the collocation upon the ground that 
the debt claimed is not really and in good failli due from the debtor, 
hut. by analogy to the rule of collateral attack of a judgment, he 
cannot take advantage of another creditor’s irregularities in procedure 
against the same debtor in matters which are directory only and not 
conditions precedent to the granting of a certificate of claim.

[Itc Srconl v. Moicat, 12 O.L.K. 611. referred to and dictum ap
proved. |

Contestation of a claim made by a creditor under a cer
tificate deposited under the Creditors’ Relief Act 1910 (Alta ). 

f. .S'. Blanchard, for the plaintiff.
XV. A. Begg, K.C., for the defendant.

Walsh, J. : -The plaintiff being a creditor of Friedman and 
Lewis, has procured from the clerk of the District Court and 
delivered to the sheriff a certificate under section 9 of the Credi
tors’ Relief Act. | Alla. Stat. 1910. eh. 4|. The defendant is an 
execution creditor of the same debtor. The sheriff in his scheme 
of distribution recognizes the plaintiff’s right to share under 
this certificate in the money realized by him. The defendant 
contests the right of the plaintiff to so share and this issue to 
determine such contest has been directed bv the Judge of the 
District Court.

The defendant’s objection to the plaintiff’s right to share 
in this money is based upon the fact that many of the require
ments of the Act were overlooked or disregarded by the plain
tiff in the proceedings which resulted in the issue of the certifi
cate in question. The principal of these are that the affidavit 
called for by sub-section 1 of section 7 of the Act was not made 
in duplicate, that the nature and particulars of the claim are 
not set out in the said affidavit with any regard to the require
ments of form 2, that no duplicate affidavit of claim was filed 
with the clerk as required by sub-section f> of section 8, what 
was filed being a copy of such affidavit, and that neither the cer
tificate of the sheriff nor the affidavit required by sub-section 
2 of section 7 was ever filed with the clerk. There are other 
objections of a minor character which it is not necessary to de
tail here, but they are all of a highly technical order.
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In my opinion, the defects of which the defendant com
plains are hut irregularities, and the plaintiff's certificate 
cannot, simply by reason of them, be treated as a nullity. The 
most serious of them is the failure to file the certificate or 
affidavit required by sub-see. 2 of see. 7. I agree with tin* view 
expressed by Meredith, in /»’* Sc cord v. Moivat, 12 O.L.It. 
oil, at 512, although it is purely obiter, that there is nothing 
in the language of this sub-section < which is identical in all 
material respects with that of the Ontario Act there under 
consideration), to indicate that the filing of such certificate or 
affidavit is necessarily a condition precedent, but that it is 
merely directory. The other objections are of much less im
portance. None of them in any way prejudices either the de- 
fendant or the execution debtor. The issue of the certificate 
was a proceeding authorized by the Act. It is not something 
either forbidden by law or which could, under no circum
stances, have been issued.

IIcing but irregularities, I think that they can only be 
taken advantage of by the party against whom the proceedings 
were directed, namely, the execution debtor, as that seems to 
be the well settled practice.

The Act does not enlarge the defendant’s rights in this re
spect. He is given the right by section 10 to contest the claim, 
but sub-section 4 of that section shews that this right is limited 
to a contestation upon the ground that “the debt claimed is 
not really and in good faith due from the debtor to the claim
ant.’’ The plaintiff became by virtue of the delivery to the 
sheriff of his certificate, in effect, an execution creditor under 
subsection 2 of section 9. I think that the defendant’s only 
right then was either to contest the claim under section 10 as 
it might have done even after the issue of the certificate, or to 
attack the certificate upon any ground such as fraud which 
has been open to it. if the plaintitf’s claim had been founded 
upon a judgment. I think it is quite clear that if the plaintiff's 
claim was under a judgment, the defendant would have no 
right to question it simply because the rules of practice appli
cable to the issue or service of the writ of summons or the entry 
of judgment had not been rigidly followed. That is a right re
served to the judgment debtor and to him alone, and. by an
alogy, I think the right must be denied the defendant to take 
advantage of like departures from the provisions of the statute 
when the claim is made under a certificate.

There will, therefore, la* judgment on the issue for the 
plaintiff. The order directing the issue provides that “the 
costs of and incidental to the application for this order and 
the costs in the said issue shall abide the event.M I fancy that
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this takes away from me any discretion on the question and for 
this reason 1 make no order as to costs. I* ut il* .1 noticed this 
clause in the order, I had intended to direct that the plaintiff 
should not have any costs either of the application or of the 
issue. The many irregularities of which its solicitors were 
guilty in the procuring of its certificate certainly invited this 
litigation, and it hardly seems right that, instead of being 
punished for their carelessness, they should actually profit by 
it. as they will profit hy the payment to them of their costs.

On/< r (irrnnl'mtihj.

s.c.
1914
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STANDARD TRUSTS CO. v. HURST.
Maniloba Court of A/»/teal, Howell, Hichmih, l>inlio\ mol l/mji/art,

JJ.A. March 30, 1914.
1. Mortgage (8 I B—17)—Validity Amovxt oi deht -Parol agreement

FOR EXTRA INTEREST.
Although a parol agreement hy the mortgagor after default to pay 

an increased rate of interest on a mortgage in consideration of an ex
tension of time is under the Statute of Frauds insufficient to charge 
the extra interest upon the land, such an agreement is enforceable 
against the mortgagor personally.

Totten v. Watson, 17 Grant 232$. and He Houston. 2 0.1$. M, considered.1
2. Mortgage (§ I II—17)—Stiim latiox after deeavlt for increased in

terest- Interest Act (Cax.i.
Sec. S of the Interest Act, It.S.C. 1006, eh. 120. inhibiting any stipu

lation by way of fine or penalty or rate of interest raising the rate on 
arrears of mortgage principal above that on principal not in arrear, 
is construed as having reference to covert or burdensome provisions 
of the mortgage as originally drawn and does not preclude a new con
tract hy which a mortgagor in arrear agrees to pay an increased rate 
in considerat ion of an extension.

[Bell and Dunn on Mortgages 116 specially referred to.|

Appeal from the judgment of u County Court. The de
fendant mortgaged to the plaintiffs certain real estate for 815,000. 
payable on the first of December, 1010, with interest at seven 
per cent, per annum. After maturity of the mortgage, when 
Doth principal and interest were in arrear and the plaintiffs press
ing for payment, defendant verbally agreed with the plaintiffs’ 
manager that, if plaintiffs did not press for payment the defendant 
would in future pay an additional one per cent, interest; being 
eight per cent, instead of seven per cent, as reserved in the mort
gage. Subsequently the mortgage was paid off with interest 
at seven per cent., without prejudice to any remedy to enforce 
payment of interest of eight per cent. Plaintiffs brought this 
action to recover $285.85, being interest on the mortgage money 
at one per cent, per annum from the making of the agreement to 
pay the higher rate. The trial judgment was in favour of the 
plaintiffs for the full amount.

The appeal was dismissed.

r. A. 
I»H
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li. L. Deacon, for defendants.
J. P. Folejj, for the plaintiffs.

Howell, C.J.M., and Richards, J.A., concurred in dismissing 
the appeal.

Perdue, J.A.:—The defendants had executed a mortgage in 
favour of the plaintiffs for $15,000, hearing interest at the rate 
of seven per cent, per annum. The mortgage fell due on De
cember 10, 1010, and the defendants were unable to meet it. 
The plaintiffs were willing to grant a renewal of the mortgage, but 
demanded eight percent, interest from that time. The defendants 
in an interview with the plaintiffs’ manager stated their un
willingness to renew the mortgage, as they expected to make a 
sale of the property soon, and felt that a renewal of the mortgage 
might interfere with the sale. The manager says it was then 
verbally agreed In-tween the parties that
tlu* mortgage would run nt eight per cent, until such time as they would 
have the mile effected without the necessity of renewing.

The defendants did not effect a sale of the property for nearly 
two years after this agreement was made. In the meantime they 
received demands from the plaintiffs for the payment of interest 
at eight |>er cent, per annum and they raised no objection to the 
rate charged. During this |>eriod of about two years the interest 
became very much in arrear, ami the plaintiffs on several occasions 
pressed the defendants for payment. Several interviews appear 
to have taken place during this period between the plaintiffs’ 
manager ami the defendants or between the manager ami one of 
them, and the defendants always agreed that eight |x-r cent, was 
to be paid.

In September, 1912, the defendants desired to pay off the plain
tiffs and obtain a discharge. They then objected to paying more 
than seven |x*r cent, interest, this being the rate payable by the 
terms of the mortgage, lxjth before and after maturity. It was 
arranged that the plaintiff should receive the amount of the 
mortgage money with interest calculated at seven per cent., ami 
give a discharge of the mortgage, without prejudice to any 
remedy it might have in regard to enforcing the payment of 
interest at the rate of eight per cent, jx-r annum. The present 
suit was then brought in the County Court to recover the sum of 
$285.85, being interest on the mortgage money nt one per cent, 
per annum since the making of the agreement to pay the higher 
rate.

The learned (’ounty Court Judge has fourni in favour of the 
plaintiff ami has entend judgment for the full amount claimed.

Two legal points are relied upon by the defendants on the 
appeal : (1) the Statute of Frauds; (2) the Interest Act, R.S.C. 
1906, ch. 120, sec. 8.
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If the* plaintiff had sought to charge the land with the additional MAN. 
interest, the authorities shew that the Statute of Frauds would r A 
apply. In Totten v. Watson, 17 Grant 233, which was a case
very similar to this, Spragge, (’., held on the authority of Ex parte -----
Harper, 19 Vos. 47, that a parol agreement to add two per cent. 
to the rate of interest reserved in a mortgage, in consideration of 
an extension of time, was insufficient to charge the extra interest Hi rst.
upon the land. See also He Houston, 2 O.K. 84. In the present rcr(1llf JiAi 
case, however, it is not sought to charge the additional interest 
on the land. The suit is based upon a specific agreement that in 
consideration of an extension of time for payment of principal the 
defendants would pay one per cent, per annum in addition to 
what they were already bound to pay. The plaintiffs executed 
their part of the agreement by giving the additional time. This 
agreement is quite aside from the land or any interest in the land.
I do not think, therefore, that the Statute of Frauds applies.

Section 8 of the Interest Act, K.8.C. 1906, eh. 120. is as fol-

N<> fine or penalty or rate of interest shall he stipulated for, taken, 
reserved or exacted on any arrears of principal or interest secured by mort
gage of real estate, which has the effect of increasing the charge on any 
such arrears beyond the rate of interest payable on principal money not 
in arrear: provided that nothing in this section contained shall have the 
effect of prohibiting a contract for the payment of interest on arrears of 
interest or principal at any rate not greater than the rate payable on princi
pal money not in arrear.

The above section and secs. 0 and 7 of the same Act were first 
passed in the year 1880: 43 Viet. eh. 42, sees. 1-4. At that time 
certain building societies and loan companies were in the habit of 
taking mortgages in which the principal and interest were re
payable by monthly instalments, no rate of interest being men
tioned, and fines or penalties were imposed for every default in 
payment. The result was that a high rate of interest was covered 
up in the instalments by which the mortgage moneys were re
payable, and the exaction of the fines often imposed a crushing 
burden on the borrower. The statute was passai in order to 
correct this wrong.

It is clear that sec. 8 refers to the provisions of the mortgage 
as drawn up and executed between the parties. It prevents the 
imposition of a fine where any principal or interest becomes in 
arrear, and forbids the making of any stipulation for increased 
interest on any arrears, t>eyond the rate payable on principal 
not in arrear. Hut there is nothing in the section which prevents 
the parties from entering into a new contract by which the mort
gagor who is in arrear in respect of payment agrees, in considera
tion of forbearance by the mortgagee, to pay an increased rate 
of interest. Contracts of this nature have been very frequent, 
and have been upheld by the Courts.
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Iii Brown v. Deacon, 12 Grant 108, Mowat, V.-C., held, 
following Alliance Haul: v. Brown, 10 Jur. N.S. 1121, that a sealed 
instrument may be varied in equity for \ ‘ Me consideration 
by an agreement not under seal. He !" ' in that ease that
a written promise by a mortgagor, after default, to pay a higher 
rate of interest than that reserved by the mortgage, was binding, 
although the consideration by way of forbearance did not appear 
by the writing, but was inferred from the facts. In such a case 
there would be no difference between a written agreement and a 
verbal one. The contract is in fact a new one. It does not vary 
the old contract, but creates a new obligation on the part of the 
debtor in consideration of the forbearance by the creditor in re
spect of the breach of the old contract by the debtor. See Hell 

Dunn on Mortgages, p. 116, where the same view is taken; so, 
also, Fisher on Mortgages, Can. ed., 932 (y).

In the present case the whole mortgage moneys were due under 
the terms of the mortgage when the agreement was made by de
fendants to pay an additional one per cent, on the debt in con
sideration of the mortgagee allowing the money to remain out
standing for the benefit of and at the request of the defendants. 
I think the judgment of the County Court Judge should be 
upheld and the appeal dismissed with costs.

inmrt. j.a. Haociart, J.A.:—On November 13, 1909, the defendants 
mortgaged certain real estate to the plaintiffs to secure the sum of 
$15,000, payable on December 1. 1910, with interest at seven per 
cent, per annum, payable half yearly. After the maturity of the 
mortgage, and when both principal and interest were in arrear 
and when the plaintiffs were pressing for payment, the defendants 
verbally agreed with the plaintiffs' manager that if the plaintiffs did 
not press for payment that the defendants would in future pay 
an additional one per cent., that is. eight per cent, instead of seven 
per cent, as reserved in the mortgage. There is no question 
to this being the understanding. And the plaintiffs did forbear 
pressing their ; the time being.

The defendants have paid the principal and interest at seven 
per cent., but deny any liability as to the additional one per cent.

The defendants contend that this is a verbal agreement, and 
that it is a contract within the 4th section of the Statute of 
Frauds. It is a contract to pay a certain sum of money, that is, 
one per cent, on $15,(XX), ami the consideration is the forbearance 
of tlie plaintiffs, the benefit of which the defendants received. 
It has no reference to the land and both parties seemed to recognize 
that fact by the payment and receipt of the $15,(XX) and seven 
per cent., which was clearly a charge on the land, and leaving the 
one per cent., which amounted to $285,85, to be decided in this 
County Court action.

The defendants further urged that the plaintiffs were attempt-

4
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ing to vary a writing by a verbal contract. This verbal agreement 
was a subsequent, distinct, independent contract, relating to a 
distinct and different subject matter and made under different 
circumstances. When the verbal agreement was made, the mort
gage had matured and the defendants were liable to be sued or 
to lose their interest in the lands. The simple fact that the re
lations between the parties are altered by this subsequent agree
ment is not sufficient to bring the case within the rule against 
varying a writing by a verbal agreement.

The further defence of the defendants under the Interest Act, 
eh. 120, see. 8, H.S.C. 1000, raises a more serious question. The 
enactment, so far as it affects the matter before us, is in these

MAN.

C. A.
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Tim sts Co.

IlnRgnrt, ,T.A.

8. No tint* or penalty or rate of interest shall he stipulated for. taken, 
reserved or exacted on any arrears of principal or interest secured by mort
gage of real estate, which has the effect of increasing the charge on any 
such arrears beyond the rate of interest payable on principal money not 
in arrear.

The plaintiffs contend that the statute refers to a stipulation 
made at the time of the making of the mortgage: the defendants, 
that it is prohibitive of a stipulation made at any time. I can 
find no decided case, but as the contract in question is in all 
other respects unobjectionable and may be beneficial to one or 
to both parties, I would give it the narrower meaning and confine 
it to the original transaction.

The authors in Fisher on Mortgages and Hell A: Dunn on 
Mortgages of Heal list ate, in considering this enactment, intimate 
that a new bargain may be made, and an increased rate o! interest 
may be contracted for in consideration of forbearance: See 
Fisher on Mortgages, Can. ed., p. 032 (y); Hell «V Dunn on 
Mortgages of Heal Estate, p. 1 Mi.

The appeal should be dismissed.
.1 ppeal dismissal

RAT PORTAGE LUMBER CO v. MARGULIUS MAN.

Manitoba Court of Appall, lion; II. ('. /. I/.. Uichanls. Peril m. Cameron. 1014
anil llaiiffart, JJ.A. March 17. 1014.

[Rat Porlaije I.amber Vo. v. ManjuUux, 15 D.L.R. f>77, allirmed.]

Hili-h and notes (§ IV A -87)- Waiver of protest- Xotia 
of dishonour.]—Appeal from decision of Macdonald, J.. Hat 
Portage Lumber Co. v. M argali us, V> D.L.H. 577, 26 W.L.H.
765.

IV. S. Morriscy, for defendant Jurundson, appellant.
K. Frith, for plaintiff, respondent.
The Covrt dismissed the appeal without calling on counsel 

for respondent.
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B. C. CHARLESON v. ROYAL STANDARD INVESTMENT CO.

0. A.
1014

British Columbia Court of .1 /</««/. Macdonald, C.J.A., Irving, Martin, and 
Mc Phillips, J J.A. February 23, 1014.

1. Cauuikiih (§ 111 1) 1 425)- Liaiiii.ity ok hiiiitku fok kkbkjhtciiaimiks.
A rontrnet by a carrier t«> transport by mule packs a quantity of 

freight, divisible in its nature, at a stipulated rate per item, will support 
an action for the freight charges pro rata, on the part delivered, where 
it does not ap|>ear that the parties contemplated the delivery of tIn
complete consignment as a condition precedent to the recovery of air
freight whatever, and the delay in delivery of the balance was not 
due to any fault of the carrier.

[Ilitchic v. Atkinson (ISOS). 10 Mast 2V5. 10-1 l-ing. It. 787, followed; 
S/might v. Farnworth (ISN0), 5 Q.lt.l). 11"»; Brown v. Mucklv (1801),
7 r.C.L.J. (O.H.) 2VN; Hritish Columbia Saw Mill Co. v. Xcttlcship, 
li.lt. 3 C.P. 400, 37 li.J.C.I*. 235, specially referred to.)

Statement Appeal from the judgment of (Iront, County Judge, dismissing 
an action for freight. A counterclaim for damages for non
delivery had also been dismissed.

The appeal was allowed.
Hums, for the appellant, plaintiff.
I{. .1/. Macdonald, for the respondent, defendant.

Macdonald,
C.J.A.

Macdonald, C.J.A.;—'The defendant employed the plaintiff, 
who is described as a merchant, but who it appears carried on the 
business of packing with a pack-train of mules, to transport a 
quantity of freight, consisting of pipes, connections, and other 
plant required in connection with defendants' mines at Jamieson 
Creek, at the rate of 2212 cents per pound.

In carrying out the said contract, by reason of the death of 
one of the mules on the trail, the defendant was obliged to leave 
one pack, consisting of 280 pounds of freight, on the trail. The 
balance of the freight, consisting of over 8,000 pounds, was duly 
delivered to and accepted by the defendant. It is alleged by 
defendant that plaintiff promised to bring in the said 28 
with as little delay as jHissible. This was at the close of the pack
ing season, and the said pack was not brought in by plaintiff, but 
was afterwards brought in by Indians at defendants’ instance, 
at the cost of $50.

The plaintiff brought this action for a balance of the freight, 
$072.07, which does not include freight on the pack left on the 
trail. Defendant contested the claim, ami counterclaimed for 
damages for non-delivery of said pack, alleging that by reason of 
its non-delivery defendant was put to expense and loss in respect 
of work in connection with which the material was to be used.

Both the action and the counterclaim were dismissed, and both 
parties appealed.

The counterclaim was dismissed by the learned trial Judge 
because he thought the damages claimed were not proved except 
the said sum of $50, which he thought was not pro|>erly claimed 
in the pleadings.

14
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The learned Judge thought that the contract was an entire 
contract, and that until plaintiff had delivered every item of the 
goods he could not bring an action for any part of the freight. 
He said that it was a contract to transport all the goods delivered 
to him for carriage. That is tria* in every case where the freight 
is delivered to the carrier unless the contract otherwise provides. 
That therefore cannot be the determining factor in ascertaining 
whether or not a carrier can in a case like the present, where a 
small part has not been delivered, claim pro rata for the part de
livered.

In Addison on Contracts, 11th cd.. 997, it is said:

B. C.

1914
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Mmdontld,

If he (the er) agrees to pay by the hale or cask or at the rate of 
so inueli a ton. he is bound to accept amt pay for wliat has been actually 
brought ami tendered to him.

I11 Ritchie v. Atkinson (1808), 10 Hast 295, 103 Kng. It. 787, 
it was held that the delivery of a complete cargo was not a con
dition precedent, but that a master might recover freight for a 
short cargo at a t lted rate per ton, the freighter having his 
remedy in damages for such short delivery. Leblanc, J., said:—

The question depends on the construction to be put upon this instru
ment. whether we can see from the whole of it that it was the intention 
of the parties that the delivery of the complete cargo should be a condition 
precedent to the recovery of any freight at all. This rule was laid down 
in one of the early cases, Kinyslon v. Vrrslon, which 1ms since been followed 
in others. Now, the delivery of the cargo was in its nature divisible, for 
it consisted of hemp and iron, the freight on which was to be paid for by 
the ton, according to a difTcrent rate of payment for tin* one and for tin* 
other, and, therefore, we cannot collect the intention of the parties to 
have been to make the delivery of a complete cargo a condition precedent 
to the payment of freight for any part which was delivered.

The rule was laid down in Room v. Ryre, and approved by this Court 
in (’imi/thcU v. Joins, mill by the Court of Common Pleas in the l)ukr of 
Si. Allions v. Shore, that where a covenant goes to the whole of the con
sideration on both sides there it is a condition precedent, but where it 
does not go to the whole, but only to a part, then each party must resort 
to his separate remedy for the breach of the contract by the other. Here 
it is clear that the delivery of a complete cargo does not go to the whole 
consideration of the freight because the failure of bringing home one ton 
less than the full quantity of 400 tons would prevent the plaintiff from 
recovering for the 399 tons which he might have brought over. The loss 
on his part by such a construction would bear no sort of proportion to the 
injury suffered by the defendant.

And in Spnight v. Farnirorth (1880), 5 Q.B.D. 115, Lord 
Bowen sait! :—

If, on the other hand, less has been delivered tlum shipped, as in the 
case of goods lost on the way, then freight would be payable only on the 
quantity delivered.
See also Brown v. Mucklc (1801), 7 U.C.L.J. (O.S.) 298.

I have quoted from Ritchie v. Atkinson (1808), 10 Last 295,

0
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B- 103 Eng. H. 787, at length, because I think the reasoning of it 
fits the* present ease. Moreover, the defendant accepted the 
freight notwithstanding the loss of the one park.

I think there was evidence that the parties did not consider 
the contract indivisible, as on its face it is not.

At the time of delivery of the freight, less the one pack, 
defendant accepted it, and accepted the plaintiff’s promise to 

Investment j)rjng j„ the missing pack. Defendant’s attitude then was not 
—1 that the missing pack must be brought in or no freight would be 

Mc!ja!,<1, paid, because had that been the attitude defendant would not 
himself have procured the missing pack to be brought in by 
Indians.

The claim for special damages is another matter, and unless 
tin* shipper can hold back the freight as security for whatever 
sum (if any) In1 may be found entitled to in an action for such 
special damages—a right which he does not possess—then the 
freight ought to have been paid. Moreover, having failed to 
make out such special damage, ns defendant did in this case, how 
can it justify the further withholding of tin1 freight?

It appears that the cost of bringing in the 280 pounds was 
less than the freight deducted by the plaintiff on account thereof, 
hence defendants can claim no deduction for it.

The plaintiff should have his costs of the action and of this 
appeal.

Irving, J.A. : I agree. The case of Ritchie v. Atkinson (1808), 
10 East 205, 103 Eng. 11. 787, seems in point. It is cited in 
Anson on Contracts, 1010 ed., p. 320, under the head “ Divisible 
Promises.”

The plaintiff should recover payment for what he has delivered. 
Defendant should have a remedy by way of deduction, or set-off, 
for the cost of bringing in the missing freight.

Martin, J.A., concurred in allowing the appeal.

m« Phillip*, j.a. M< Phillips, J.A.:—This is an appeal from the County Court 
of Vancouver. The learned trial Judge (Grant, Co. J.) dismissed 
the action as well as the counterclaim. The plaintiff appeals 
from the judgment of the learned trial Judge dismissing the action, 
and the defendant company appeals * <sing
its counterclaim for damages.

The action is one brought for the carriage of goods, namely, 
8,fi()3 pounds of metal piping and connections used in hydraulic 
mining. It would appear that the contract was a verbal one 
entered into in July, 1912, and the agreed upon charge per pound 
was 221 2 cents. The carriage was to be by pack train from Hazel- 
ton to Jansen Creek, a distance of 185 miles. It would not appear 
that it was brought to the knowledge of the plaintiff that there 
would be necessarily any special or other damage by reason of any

C^93/++6D
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delay that might occur on the trip, and further it xvas apparently 
common ground that the trip would he the last of the season.

Apparently there was no delay in the pack train starting out 
on the trip, and all the goods would have been duly delivered were 
it not for tin* hiss of a couple of mules on the trip, resulting in 
280 pounds of the piping not being got in to the point of destina
tion. It would appear that the piping left oil the trail was brought 
in, in the spring of 1013, by the defendant company, and 20 cents 
a pound was paid to Indians for bringing it in to Jansen Creek 
as against the 22' _> cents a pound agreed to be paid to the plaintiff.

The total amount for the carriage of tin- goods would be 
$1,930.07—that is, 8,003 |Hiunds at 22'_* cents per |>ouml. De
ducting 280 |H)imds (the goods left on the trail) at 221 > cents per 
pound—that is, 803, we have $1,872.07; but as 81,200 was paid 
to the plaintiff at the time the contract was entered into, only 
8072.07 remained due to the plaintiff, ami that was the amount 
for which action was brought.

It is cpiite evident upon the facts that the counterclaim could 
not be sup|M>rted, as oven as to tin* goods in weight 280 pounds, 
it cost less to have them brought in than the plaintiff was to 
receive, and the plaintiff is not making any charge therefor; and 
as to the damages claimed, no evidence in my opinion was given 
to support any such claim, and in any event counsel for the 
defendant company at the trial seems to have abandoned same, 
being satisfied to have the action dismissed.

The question now is, xvas the learned trial Judge right in dis
missing the action?

It xx'ould seem that there was acceptance by the defendant 
company of all the goods carried, all being delivered by the 
plaint iff save the piping, in amount 280 pounds, ami that con
tention was acceded to by the learned trial Judge, that the plaintiff 
failing to deliver all the goods, was not entitled to recover for the 
carriage of any of them. This is not a case of the carriage of 
merchandise to be offered for sale, and any loss consequent upon 
a fallen market—no considerations of that kind arise, nor need 
determination. One way to test the matter would be to view 
the case in this way: Sup|M>sc the piping—the 280 pounds left 
on the trail—had been irretrievably lost, what would have been 
the damage? Further, would it be that no charges for the 
carriage of the goods delivered and accepted could lie recovered? 
i à l"pou the facts of this ease, in my opinion, the damages could 
not have exceeded the cost of replacing tin* lost articles at Jansen 
Creek with interest at *> per cent, on the amount until payment 
by way of com|>cnsation for delay. The authority for so stating 
the law may be found in (’olhrd v. /:. A'., 7 II. A N. 79, 30 L.J. 
Ex. 393; British Columbia Saw Mill Co. v. Nettlexhip, L.R. 3 C.P. 
499, 37 L.J.C.P. 235.

It was hehl in the Xrlllcxhi/t ease that in the absence of notice 
of the consequences which will ensue from a part of the goods 
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shipped being lost, and of any contract, express or f “ cl, to 
be answerable for such consequences, the " 1er of such goods, 
or a part thereof being lost is, over and beyond the sum necessary 
to replace it, only entitled as for the delay to receive interest on 

Ciiaki.kson t|H, Silj,i sum till payment, even though the rest of the goods have 
ItoYAi. been rendered useless till the portion lost was replaced. Hovill, 

Stand Aim C.J., in the above case, as reported in 37 L.J.C.P. 210, said :
Invkhtmknt

Co. The difficulty is as In the damage# i • the delay in forwarding
7- this machinery, which could not he replaced in British Columbia. Kievan 

Melhllllps,J.A. nion||)g wvrc conHumcd in getting similar machinery, and there was an 
additional elaim because of the delay; the question is, are tin* plaintiffs 
entitled to recover damages for the delay, and, if so, on what principle? 
The present ease is one of a carrier; not of a manufacturer. The liability 
of the defendant rest# on the contract of carriage, and the extent of his 
liability depend# on the obligation he undertook by his contract,
lie ought not to be made liable beyond the risk which he undertook. 
what lie fairly and reasonably contemplated; and the risk must be one 
which he could fairly foresee and to which he assented, expressly or im
pliedly, in making the contract. No doubt, beyond the loss of the goods 
i.r., the mere value of the lost goods—ho is responsible for the damage 
arising from his delay in delivery; and then arises the question as to the 
principle on which this is to be assessed. The compensation can only be 
for delay during such reasonable time as was necessary to replace the lost 
articles.

Now, the* cast* we have before* us is that of the carrier, and 
some of the goods were delivered and some not, but eventually 
all got to their destination; there being no evidence sufficient 
in law to establish any damages, yet it is urg<*d that by reason 
of this nothing can be recovered for the goods carried and delivered 
by the plaintiff to the defendant company.

We find Hovill, C.J., further saying, at p. 210:—
Here, no doubt, the whole machinery was rendered useless by the loss 

of the portion which was missing; but where these consequences contem
plated by the defendant, or did lie consider lie was to be liable for such 
consequences?

Again, suppose all the* machinery had been lost, would the plaintiff 
be entitled to claim the whole value and also the profit which might have 
accrued if it had been duly carried and delivered? Where is the authority 
for saying that, when goods are lost, any such principle of compensation 
applies?

We find Willett, J., in the same case, saying, at p. 241:—
1 am of the same opinion. These cases are difficult to deal with. They 

begin with a case about two centuries ago, where a man who was going 
to be married had his horse pricked by a blacksmith and lamed, whereby 
he arrived late and lost his marriage; in which case, according to the 
legal notions of that time, the plaintiff was held to be entitled to recover 
damages for losing his marriage. We shall get into the same absurdity, 
unless we apply some common sense to restrain the extent to which a man 
may be liable because of a breach of contract a# to a chattel of small value.

B. C.
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Tin* civil lawyers dealt with the matter precisely by providing that, in 
the absence of fraud, no damages for breach of a contract as to a specific 
chattel shall be recoverable beyond double the value of the chattel. This 
positive rule of the Roman law was not, however, introduced into Franco, 
where, as is pointed out by Pothier, the damages are under the equitable 
control of the Judge. What, then, ought to be the rule? I am inclined to 
take a narrow view and say that a carrier ought not to be obliged to bear 
the risk of the bailor losing a benefit where he is not paid for it; anil, as 
the ten guineas freight paid for the two and a half tons in this case was 
the ordinary freight, and the contract was on the ordinary terms for the 
ordinary liability, we ought not to arrive at a conclusion which would 
fix the shipowner with further liability, so that, if the goods by the de
fault of the shipowner, do not arrive, lie is to be answerable to the plaintiff 
for all profits the mill would have gained if it were built and successful 
and had no rivals. If this matter had been brought to the shipowner's 
knowledge, not as mere information but as the basis of liability, lie would 
have rejected the contract, ami it is absurd to contend that mere knowledge 
that the chattel is to In* used in a specific manner is to fix the carrier, when, 
if it had been suggested he was to be responsible, he would have rejected 
the liability if he had a choice; and if he was a common carrier, he could 
not even choose. This leads to the conclusion that mere knowledge of 
the specific use to which the chattel is to be applied is not to increase the 
carrier's liability, but that there must be knowledge under such circum
stances that lie knows the* other party intends him to be liable for the 
special consequences, ami whether we are to say that the liability ought to 
be expressed in tin1 contract, or that there should be knowledge and accept
ance of the liability, bare knowledge is not enough. There must be enough 
to satisfy a jury that lie intended to undertake a special responsibility. 
The knowledge is to be brought home to him under circumstances in which 
he knows the other contracting party reasonably expects him to be liable

Upon the facta, as respects the present east1, it is impossible 
to hold that the plaintiff had brought home to him the possible 
liability for loss or delay in making delivery of this piping, and in 
the charge made there is nothing to indieate the acceptance of 
any unusual liability. The pack was a heavy one, and the piping 
was unwieldy, and the plaintiff apparently the only packer with 
mules heavy and strong enough to handle the shipment.

In considering a case of this nature, the Court cannot remain 
unmindful of the conditions existing in the far northern section 
of the province, where goods have to be brought into the interior 
by pack train. Here we have a heavy shipment, the plaintiff in 
his evidence, at pp. 9 and 10, said:—
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It was a six weeks' trip, hut again 1 am not absolutely positive, as I 
have not got the date of their return. It was the hardest load ever taken 
out of Haxclton. Mr. Fraser (Mr. Fraser is the manager of the defendant 
company) had a train of his own that hi* brought up there; they could not 
have touched that pack.

Q. 13. Why? A. Because mine was the only train strong enough; 
a piece of, say, 430 pounds is a pretty big load for a mule.

In view of the facts as we have them before us, it seems amply 
clear that the plaintiff is entitled to succeed upon his claim for the
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carriage of the goods upon the terms of the agreement entered into, 
namely, at 221 j cents per pound, and is entitled to judgment for 
the amount sued for, being the balance due to him—in amount, 
$672.67.

That accidents will take place by this means of carriage, and 
that the delay will be of longer duration in making delivery, is 
quite understandable. The defendant company did rightly in 
proceeding to recover the lost goods, and apparently did so at a 
less cost per pound than that agreed to be paid to the plaintiff, 
and the defendant company do not establish any damages against 
the plaintiff.

The contract was no doubt to carry in a reasonable time, and 
that means with reference to all the circumstances which would 
include the state of the trail, the season of the year, the remoteness 
of the territory to be traversed, and all the consequent vicissitudes, 
the special nature of the goods, and the method of carriage of 
the same.

It follows that in my opinion the appeal of the plaintiff should 
be allowed, and that the judgment of the learned trial Judge dis
missing the action be set aside, and judgment be entered for the 
plaintiff for the amount sued for, and that the appeal of the de
fendant company from the judgment of the learned trial Judge, 
dismissing the counterclaim of the defendant company, be dis
missed.

Appeal allowed.

BETTGER v. TURNER
Saskatchewan Supreme Court, Xcwlatuls. /.amont. mul Khrootl. ././. 

■fete* 16, 1611.

1. Fires t # I—it)—From tiirkhiiixg engine—Prairie Fires Act (Sank.)
—Nl GLItil m l .

Failure by the person in charge of a threshing engine to extinguish 
the tires drawn from the engine, as required by the Prairie Fires Act, 
ll.S.lt. 1909. eh. 189, eonstitntes negligence and renders such person 
liable for the damage done by the burning of a field of wheat to which 
the fire spread.

2. Damages (till K 2—215)—Injury to crops—Fire — Measure or
1 )vmages—General damages.

Where the negligence of the defendant in spreading fire contrary 
to the Prairie Fires Act, H.S.S. 1999. eh. 129. destroyed a certain 
acreage of wheat which would have yielded a certain «piantity of 
which the value is proved, the special damages allowable therefor 
should not lie supplemented by an additional sum as general damages.

Appeal by the defemhmls from the judgment of the Dis
trict Court in favour of the plaintiff for damages by spreading 
fire contrary to the Prairie Fires Act (Sask.)

The judgment below was varied.
T. I). Brown, for the appellants.
A. Craig, for the respondent.
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The judgment of the Court whs delivered by SASK.

Klwood, J. :—There was, iu my opinion, sufiieient evidence s. c.
to justify tin* learned District Court Judge in finding that the H04
fire was started from ashes drawn from the defendant's thresh- Bkttokh 
ing engine. The defendants failed to extinguish the fire in r. 
these ashes, as re<|uired by the Prairie Fires Act, K.S.K. 1909, Ti-hxkb. 
ch. 1-9. and this failure, in my opinion, constituted neglig»*nce eiw.. i. j.
on their part, and rendered them liable for the consiliences 
of their neglig<*iice. The evidence of the plaint ill* was that he 
had had destroyed by the lire six acres of wheat which would 
have yielded *15 bushels to the acre, and that this wheat would 
have sold for 82 cents a bushel. There was no evidence of what 
the cost of threshing or marketing this wheat would be.

The learned District Court Judge allowed tin* plaintiff as 
special damages for loss of six acres of wheat at J5 bushels to 
the acre, at 82 cents a bushel, .+172.20, and also +50 for general 
damages. The plaintiff is clearly not eiitith-d to general «lam
ages. I would reduce the special damages to +12J.

The «lefeiidants, in their notice of appeal, did not specifically 
ask to have tin* damages reduced, and they have succeeded in 
having tin* damages reduced on grounds not stated in their 
notice of appeal. I would, therefore, not allow them any costs 
of the appeal. If the appellants have been obliged to pay the 
respondent or the sheriff more than +12J, exclusive of costs, 
the sum so overpaid shall be refunded to the appellants, and 
if necessary execution issue to them against tin* respondent for 
the amount so overpaid.

Judgment In loir varied.

GRAHAM v. GRAHAM. MAN.

Manitoba Kina's Bench. Trial before Macdonald,./. March 2. 1914. ^ |$

Public Lands (§11 -21)—(Irani to Sindh African Volunteer— 1!>1*
Sale of.]—Macdonald, .1.:—Action brought by a son against his 
father for tin* price of a South African volunteer land certificate 
issued by the (iovemment of Canada to the plaintiff, and alleged 
by the latter to have been by him sold to his father, the defen
dant. Within two «lays after the plaintiff's return from South 
Africa, being about December 12. 1912, the plaintiff, defendant 
and one Evans being present at tin* defendant's house, a con
versation took place about the scrip. The plaintiff says that 
d«*f«»ndant asked what he was going to do with his scrip, to which 
tin* son replied that he would sell it. The father then said,
“If you put it on the market you can get only $1,200, and a 
man can take up the land and make three times that much out 
of it,” and, upon the son replying that he knew nothing about
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farming, the father said, “ If you do not want it, I will take it.” 
The father modifies this slightly. The conversation, as he states it, 
being that he told his son the time was nearly up and that he had 
better do something. The son said he wanted to sell and the 
father replied, “You can get but little for it now,” and, upon the 
son saying he had no money, the father said, “ I have some and if 
you give it to me I will locate it for you.” The father further 
stated that “in the summer you could get 81,(KM) or perhaps 
81,200, but now I do not think you can sell at all.” After this 
conversation took place, the son went to Minnedosa, and had 
papers made out appointing his father as his substitute, and 
upon his return home advised his father of what he had done 
and within two weeks afterwards the defendant received the 
papers acknowledging him as his son's substitute. Evans, the 
third person present at the conversation about the scrip, says 
that the defendant asked his son what he was going to do about 
the scrip, and the son replied that Ik* wanted to sell it, and that 
the defendant then said, “You had better let me have it, as 
time is drawing near.” Something was said about value, but 
what it was this witness does not remember. Arthur Kingdon 
accompanied the plaintiff to Minnedosa, when he signed the 
papers nominating his father as his substitute and returned home 
with him. The conversation between them was principally about 
the scrip, and the plaintiff told him they were all going to home
stead together, and get a house built in the centre and live together. 
There was no reference to any sale of the scrip. Five quarter- 
sections were mentioned for tin1 three of them, father and two 
sons, and as they could got but three quarters as homesteads, 
the half-section for scrip would be necessary to make up the 
five. The plaintiff also said that they would buy a gasoline engine 
and he could run it. It is admitted that the selling market value 
of the scrip at the time of the transfer from the son to the father 
was 8700, although the selling value was unknown to the parties 
at the time, and I think the father's evidence of the conversation 
on this point at the time of arranging for the transfer is the 
most accept alile.

Before leaving South Africa the plaintiff sent his father a 
form signed by him, appointing the latter his substitute, expecting 
him to select land for him, the plaintiff; but, owing to some 
irregularity in the form, it was rejected. In June, 1013, the de
fendant went to Saskatchewan to try and locate, but did not 
see any land that suited. On his return he had a conversation 
with the plaintiff, and the latter expressed himself as anxious 
that they should return to Saskatchewan and locate, and each 
take up a homestead.

The plaintiff did demand payment for the scrip, but the date 
is indefinite. I take it it was after June, 1013, when the plaintiff 
expressed a desire to locate the land. When the demand was 
made, the father repudiated any liability and denied having

f
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purchased, claiming always that In* was going to locate for the 
son. It is urged on behalf of the latter that, under the Volun
teer Bounty Act, this the father could not do, as under section 
(c), “Substitutes" (ex. 4):—

When an assignment has been accepted and registered, the person in 
whose favour the assignment was made becomes the substitute of the 
volunteer, and is entitled to make entry, etc.
And section («), “Settlement Duties." every applicant for entry 
is required to make a sworn declaration that the application is 
made for his

MAN.

K.n.
nut

Macdonald, J.

exclusive use and benefit, and neither directly nor indirectly for the use 
or benefit of any other person or persons whomsoever.

The plaintiff, therefore, claims that the defendant could not 
take the scrip as trustee for him, and urges this fact as corrobora
tive of his contention that there was a sale, although he admits 
that there was no price agreed upon and no agreement other than 
could be implied from the conversation between them as stated. 
I am unable to come to a conclusion that there was any agree
ment by the defendant to purchase, and that, so far as the latter 
was concerned, his intention was to locate the land and the son 
to have the full benefit of it, and, * an agreement to that
effect would be void as contrary to law, yet there was no inten
tion on his part to commit any wrong. The scrip is still the 
property of the son, and any advantage that may accrue from it 
must be for his benefit.

I dismiss the action with costs.
//. F. Maulson, for the plaintiff.
G. A. Kokins, for the defendant.

Action it is missed.

Re BLAYLOCK, a solicitor. ALTA.
Alberta Supreme Court, Harvey. C.J., Scott, Stuart, Heck, and Simmon*. JJ. S.C. • 

March 30. 1014. „„4
1. Solicitors ($ I B—11)—Strikino off--Grounds for—Secret vrofit on

REALTY SALE.
Where n solicitor, holding an option to purchase lands from a third 

party, conceals such option from the client whom lie persuades to pur
chase the lands direct from the owner at an increase over the option 
price, under a secret arrangement with the latter whereby the solicitor 
Is paid the difference on the completion of such sale, in carrying out 
which he had accepted the professional duty of looking after the client's 
interests, a ease of professional misconduct is shewn which warrants 
the suspension of the solicitor’s certificate to practise, or in a proper 
case, to strike his name from the rolls, although the client had 
recovered from the solicitor the excess in the price.

2. Solicitors (| I B—12)—Striking off tiie rolls—Misconduct.
On applications to strike a solicitor off the rolls, the court has to 

consider the respective rights of (a) the solicitor himself, (6) his client,
(c) his profession.

[He 1'ykc (1805), 34 L.J.Q.B. 121, applied.)

4 6372
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Blaylock.

Haney, Oi.

Application to strike the mime of a solicitor from the rolls. 
The application was refused, hut a renewal of his certificate 

was prohibited, Scott, and Simmons, ,1,1., concurring in the result.
A'. II. Ilcnmtl, K.C., and ('has. /-’. Adams, for the Alberta 

Law Society, applicant.
A. II. Clarhr, K.C., for the solicitor, respondent.

The judgment of the Court was delivered by Harney,
In an action tried before my brother Scott in 1909 in which one 
Amphlett was plaintiff and the solicitor was defendant, certain 
facts were established upon which this application is now based.

It appeared that while crossing the Atlantic together Blaylock 
became acquainted and friendly with Amphlett, an Englishman 
on his way from England to British Columbia to purchase a fruit 
farm ; that Blaylock persuaded him to come to Calgary, pointing 
out that it was a good place for inw^tment. that lie particularly 
mentioned one property which he said would be a good invest
ment at .805,000. at which price he said it could be purchased if 
not already sold. Some time prior to this the solicitor had had 
an option to purchase this property for 855,000, and two or three 
days after their arrival in Calgary he procured a renewal of this 
option for one day, and in the meantime succeeded in persuading 
Amphlett to purchase it for the sum of 805.000, of which he re
ceived 810,000 from the vendor. Blaylock admitted that he 
carefully concealed from Amphlett the fact that lie held an option 
and that if he had told Amphlett he was getting 810,000 out of the 
purchase Amphlett would not have bought the property. The 
learned Judge who heard all the defendant had to say on his 
behalf found that lie was solicitor for Amphlett, who relied on 
him io look after his interests, and gave judgment in favour of 
Amphlett for the $10,000. The judgment was not appealed 
against, and it is stated that the 810,000 has been paid.

It appears to me that there can be no two opinions as to the 
correctness of the view of the learned trial Judge that this was 
conduct unbecoming a solicitor that cannot be too strongly 
condemned.

At the time of the trial Blaylock was residing in England, 
and apparently has been residing there ever since. It was stated 
on behalf of the Law Society that lie has not taken out his annual 
certificate for several years. This application was first mentioned 
to this Court in September, 1912, and finally was ready for argu
ment in December, 1913.

Mr. Bennett, K.C., who was counsel for Mr. Amphlett on the 
trial in 1909, and who is a bencher of the Uw Society, ap|>eared 
on this application with the Law Society’s regular counsel, and 
alone argued the case against the solicitor. During his argument 
he made some reference to the fact that some members of the 
Court had some time previously intimated to the Law Society
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the advisability of considering whether the proceedings should 
be pushed further. In view of this fact it is perhaps desirable 
to point out clearly what the proper purpose of these proceedings 
should be.

In He Pyke (1865), 111 LJ.Q.18. 121 at 123, ( ockburn, <\.L, 
in delivering the judgment of the Court in an application for re
instatement, said:—

On applications to strike an attorney off the roll, or to re-ailmit an 
attorney under peculiar circumstances, v.e ought to hear in mind that it 
is not with regard to the individual himself or tin- punishment that lie 
may have deservedly brought on himself that the cimimst mires arc to he in
quired into: we have a duty to perform to the suitors of the ( Vurt, and not 
only to the suitors of the Court, hut to the profession of the law. hv taking 
care that those permitted t*» practise in it are persons on whose integrity 
and honour reliance can hi' placed.

The same principle is exemplified in other eases where a solicitor 
has been struck off notwithstanding that he has been punished by 
imprisonment or otherwise for the offence in respect of which he 
is struck off.

Inasmuch as the solicitor in the present case is not practising 
and has not been practising for several years and apparently 
has no intention of again practising his profession, it being within 
the knowledge of the members of the Bench referred to and of the 
Law Society that he was supposed to be in ill-health anil perhaps 
dying, it is hard to see in what way the interests of suitors or the 
profession over which this Court had any jurisdiction could be in 
any way benefited by the prosecution of the proceedings, though 
it can be seen that much suffering might be caused to the innocent 
friends and relatives of a possibly dying man.

Mr. Bennett states that he will be satisfied with an order 
directing the Law Society not to renew the solicitor’s certificate.

It is quite apparent that if an application had been made at 
any time for a renewal of the certificate, the Society could have 
then proceeded with the application and withheld the certificate 
in the meantime. The Society has, however, seen fit to push the 
proceedings whether by reason of a misconception of what I 
conceive to be its duty or to enable a person who lias been wronged 
to be avenged, and it becomes necessary for the Court to make 
the order which ought to be made.

If no further certificate is permitted to be issued all the persons 
who are entitled to be considered would appear to be amply pro
tected, and there seems no good reason why anything more than 
that should be necessary. There should be an order therefore 
to that effect.

ALTA.

R.C.
1914

He
Blaylock.

Order against renewal of certificate.
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Sir Charles 
Fitzpatrick, O.J.

Idlngton, J.

DORAN v. JEWELL.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Davies, hit nylon, 
Duff, Anglin, and Brodeur, JJ. February 3, 1911.

1. Appeal ($ II A 2—40)—To Supreme Court (Can.)—Jurisdiction— 
Supreme Court Amendment Act (Can.), 1913—Prior actions.

The statute 3-4 Get». V. (Can.) eh. 51 amending the Supreme Court 
Act, It.S.C. 1900. eh. 139, does not apply to enlarge the right of appeal from 
a judgment for the plaintiff directing a reference as to amount on which 
a report is still to he made by the referee, although such judgment 
determines in part a substantial right. and is, consequently, de
clared to he a “final judgment” within the statutory definition of the 
amending statute, if the action were begun prior to the amendment, 
hut the judgment appealed from was subsequent thereto.

[Hyde v. Lindsay, 29 Can. S.C.It. 99, and Colonial Sugar Refining Co. 
v. Irving, |1905| A.C. 369, followed; Williams v. Irvine, 22 Can. S.C.It. 
10S, referred to; Jewell v. Doran, 14 D.L.R. 523, appeal disallowed.)

Motion referred to the Court by the registrar for an order 
to have the jurisdiction of the Court to hear the appeal affirmed.

The action was to obtain possession of goods or to recover their 
value. In the Court of first instance judgment was given for the 
plaintiff with a reference to ascertain the value of the goods and 
report : Jewell v. Doran, 12 D.L.R. 839, 4 O.W.N. 1581. This 
judgment was affirmed with a variation by the Appellate Division: 
Jewell v. Doran, 14 D.L.R. 523, 5 O.W.N. 303. Under the juris
prudence no appeal would lie to the Supreme Court of Canada 
unless the amendment to the Supreme Court Act, 3-4 Geo. V. 
(Can.) ch. 51, which came into force on June 0, 1913, applied 
to the case. The judgment of the trial Judge was delivered on 
July 4, 1913, and that of the Appellate Division on November 21, 
1913, but the action was commenced before the Act came into 
force.

U . L. Scott, for the motion, referred to Couture v. Bouchard, 
21 Can. 8.C.R. 281, and attempted to distinguish Colonial Sugar 
Refining Co. v. Irving, (1905] A.C. 309.

Caldwell, contra, cited Williams v. Irvine, 22 Can. S.C.R., 108, 
Hyde v. Lindsay, 29 Can. S.C.R. 99; Colonial Sugar Refining Co. 
v. Irving, A.C’. 309.

Fitzpatrick, C.J., and Davies, J., were of opinion that the 
motion should be refused.

Idington, J.:—Having regard to the principles upon which 
this Court proceeded in the case of Hyde v. Lindsay, 29 Can. S.C.R. 
99, and other cases cited therein, and the Judiciu. Committee of 
the Privy Council in the case of Colonial Sugar Refining Co. v. 
Irving, (1905) A.C. 309, I do not think this motion should succeed.

Duff, J.:—I should refuse this motion.

4



16 D.L.R. | Dohan v. Jewell. 491

Anglin, J.:—This motion is concluded adversely to the 
appellant by the authority of Williams v. Irvine, 22 Can. S.C.H. s. c.
108, and Hyde v. Lindsay, 21) Can. S.C.H. DO. See, too, Colonial 1914

Sugar Refining Co. v. Irving, [1905] AX’. 309. -----
Doran

Brodeur, J.:—This is an application to affirm the jurisdiction Jkwkij.. 
of this Court. „t,T™ .

The whole point is whether the amendment of 1913 to the 
Supreme Court Act as to final judgments applies to a case in 
which the action began prior to the amendment, but where the 
judgment appealed against was rendered after the passing of the 
amendment.

That amendment has virtually created a right of appeal which 
did not exist before. This Court had decided in those last years 
that judgments ordering a reference were not final judgments 
and could not be appealed: Clarke v. Coodall, 14 (’an. S.C.H. 281: 
Crown Life Ins. Co. v. Skinner, 44 Can. S.C.H. Gl(i. The Parlia
ment at its last session declared that those judgments could be 
brought before this Court.

I would have been inclined to think that the right of appeal 
should be determined by the law in force at the time of the judg
ment and not by the date of the action. However, a contrary 
jurisprudence of this Court exists: see Hyde v. Lindsay, 29 Can. 
S.C.H. 99; Williams v. Irvine, 22 Can. S.C.H. 108; Mitchell v. 
Trenholmc, 22 Can. S.C.H. 333; and 1 am bound by it.

The motion should be dismissed.

Motion dismissed with easts.

WILCOX v. WILCOX. MAN.

Manitoba Court of Appeal. Ilowell. \/.. Itieharils. 1‘enlae, Caw cron, ('.A.
a ml Haijijarl. .1.1.A. Jlarch 111. HO 4. ]f)14

1. EVIMNCK (I II KS— IW>— AWUSXCE FOR HIXTF.KX YKARh—I'KKM MITIOX
OF I1KATII. HOW LIMITKI1.

Death may not In* presumed after an absence of hi years, or even 
r, if the facts shew that the missing person would not Is- likely 

to communicate with relative* or friend*.
|Wilcox v. Wilcox, 14 D.L.R. I. reversed; Itomlni v. Ilciulerson. 2 

Sin. & <4. 3H0, ti.*> Kng. It. 4311; and Watson v. Kuglaml, 14 Sim. *28. 00 
Eng. It. *200, applied.|

2. JVDOMKMT (| IX—220)—VaLIIUTY OK MABBIAOK.
Foreign decrees of nullity of marriage will Is* recognized as fully as 

will foreign decrees of divorce, when *ueli nullity is held to have arisen 
because of bigamy; and a foreign judgment of annulment on the ground 
of bigamy in an action lictween parties both subject to the foreign 
jurisdiction is admissible to prove want of consideration of a transfer 
of property in Canada made in consideration of the annulled marriage 
which took place in Canada.

| Wilcox v. Wilcox. 14 D.L.R. 1, reversed.!

2
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MAN. II. I.X IlflM 1 (XIV K- llll l-OMK.ItlX .IVIMi.XIKXTH—KkKKCT ok AITKAI,

C. A.
11H4

in .miimi ix tiii: mm inx ,n iiiniiivtiox.
"I In* fact tlml tin- unit in which tin- foreign jmlgim-nt given in evid

ence wit* icinli-ml, i* -till |M-niling liy xxiiy of ii|i|hniI to n liiglivr 
( mut in tliv foreign jiiriwliction, does not make tin- decision less con

WllxnX clusive ns i-viilencc Ih-Iwwii tin- partica to it while it stands.
u"';',x | II Urn.i v. Il ih‘<i.r. II D.L.R. 1. reversed ; lloulmiil v. <'oi/«/, 11 Mnn. 

L.R. 4Î1.1; Until v. /*i7Ai"ii<//om, ‘J II. & S. II. l‘J| Kng. IL H7-S. a|>|»lic«l.|

Statement Am:xi, I'rmn ilirision of Metcalfe. .1,, Wilcox v. Wilcox, 14 
D.L.R. 1. 25 W.L.R. 4H«l.

Tin- appeal wns tillmvt-tl.
./, /•'. I\ ili/our, for defendant, appellant.
II. I!. lit nth rson, K.C., for plnintifT, respondent.

Howell. C.J.M. Ilowia.i., C.J.M.: 1 agree with my lirotlient Richards ami
t'aiiieroii in the eoneliiHion of faet arrived at by them in their 
reasons for judgment, and that the marriage In-tween the partit* 
is a nullity.

The defendant did not disclose to the plaint ill* anything 
respecting tin- lirsl marriage, or that there ever was such a mar
riage ceremony. She had frequently asked for a conveyance of 
the property, and had always been refused, but was promised 
it as soon as tln-v lieeame husband and wife. Tbe marriage lias 
become null and will according to the law of their domicile. 
They came to Canada for tin- sole purpose of being married, 
intending to return again at once to their real domicile. The 
plaintiff is not. and. according to the judgment pronounced in 
the domicile, never was. her husband. Ity suppression of the 
defendant the plaintiff knew nothing of the former marriage. 
By pretending she was capable of entering into the marriage 
ceremony with tin- plaintiff, the defendant obtained a convey
ance of tin- land in question. 1 think the conveyance must be set 
aside. •

The appeal is allowed with costs, and the plaintiff must have 
the costs of the trial.

Itl. lmnl», J. A. Riciiardb, .LA.:—The plaintiff and defendant resided, and 
were domiciled, in California. They went through a marriage 
ceremony at Victoria. British Columbia, according to the law of 
British Columbia. At once, after the marriage ceremony was 
performed, the plaintiff conveyed to the defendant certain prop
erly at Souris in Manitoba, which property he had previously 
promised to convey to her on her becoming his wife. Other than 
the marriage there was no consideration for the conveyance. 
This action was brought to set aside that conveyance, and tIn- 
only ground which need be considered is whether the defendant 
did in fact become tin- plaintiff's xvife.

The learned trial .lodge held that the conveyance was exe-
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culcd in consideration of the marriage, and thought he ought MAN. 
not to set it. aside while the marriage stood. (t \

Tin* defendant, about 17 years before her marriage lo the 1914

plaintiff, was married to one It robe rg, and there is no evidenee ----
that for at least Hi years prior to the marriage she had not heard Wiltox 
from him. She testifies to having made iminifies and being told Wimox. 
that lie was death ami also to having heard from him once or, l(l> linnK J. A.
twice within the first year after the marriage. She only lived 
with him a. few days after the ceremony.

I may say that the defendant's testimony stamps her, in my 
mind, as an utterly unreliable person, and I think no credence 
whatever should be placed on her statement as to inquiring and 
finding that lie was dead, or as to her having heard from him 
after the separation. They separated under circumstances which 
made it extremely improbable that lie would ever communicate 
with her in any way whatever, thereafter. Ilis occupation was 
that of an electric lineman, one which may Is* described as a 
wandering occupation like that of a telegraph operator.

After this action was begun the plaintiff obtained a decree in 
a Court of competent jurisdiction in California declaring that 
Itroherg was alive at the time of the marriage bet ween the plain
tiff and defendant and declaring such marriage, on that account, 
to be a nullity.

During the trial the plaintiffs counsel asked leave to amend 
and submitted, as the proposed amendment, an allegation of the 
action in California and of the judgment there, pronouncing the 
marriage a nullity.

The learned trial Judge held, as to the evidence of lapse of 
time, that the presumption was that Itroherg was dead at the 
time of the second marriage.

lie further held that he could not consider the California 
decree of nullity of the marriage because of its having been 
pronounced after this action had commenced, citing, as an auth
ority, Sfulon \. (Silntour, I t Man. Ii.lt. 701», and the eases there 
cited.

The cases as to presumption of death are, to my mind, very 
unsatisfactory to arrive at any general conclusion from, but 
I think that the law, in a case such as this, is that laid down in 
lloicdcn v. Il nul mon, 2 Sin. & 0. Jl»0, 65 Kng. It. 421», and 
Wat non v. England, 14 Sim. 2S, 60 Kng. It. 2bl>. Those cases 
hold that death will not Is* presumed during a much greater 
period than 17 years, if the facts shew that the missing person 
would lie unlikely to in any way communicate with relatives or 
friends.

Now, we know nothing of limite rgs people, and the only 
person that we can find to whom a communication might lie 
made, is the defendant ; and the evidence seems to me to shew,
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MAN. as staled al>ove, that, beyond all reasonable doubt, it was
C. A. extremely unlikely lie would eommunieale with her.
1014 to the second question, that of the judgment of nullity

7— pronounced in California, I think the learned Judge was per-
Wiuox haps misled by the attempt of the plaintitV to plead that. It is
Wilcox. not a matter of relief, but rather a matter of evidence. Its
n.h^dTj.A. ob-i|,et’s I>mvti dmt the marriage was a nullity, and, whether

pronounced before, or after, the beginning of this suit, seems 
to me immaterial.

The ease of S pel on v. Gilnwur, 14 Man. L.R. 7(MJ. and the 
authorities there cited, refer, not to matters of evidence, but to 
the right to plead causes of action arising after the commence
ment of the suit. They are, therefore, to my mind, inn " able, 
and I am of opinion that the learned trial Judge should have 
considered the decree.

It seems to be distinctly laid down that, while English Courts 
will not pay respect to foreign decrees of nullity as to marriages 
contracted in England, where that nullity has been held to arise 
because of some informality under the law of the domicile, which 
informality has not been complied with, yet they will recognize 
such decrees as fully as they will decrees of divorce, when the 
nullity is held to have arisen because of physical incapacity, or 
bigamy, and that such judgments, when pronounced because of 
bigamy, will be respected in the Courts of all countries where 
monogamy is enforced by the law of the land.

Some of these decisions seem to say that the test of jurisdie- 
tion in the foreign country is that of residence, and others that 
of domieile. Either will Ik* ~ in this ease, as the parties 
were both resident and domiciled in California.

In Piggott on Foreign * * », 3rd ed., vol. 2. p. 210, the
learned author says:—

It may, I think, In* assumed that the Courts of the place of residence, 
even temporary, of the re««|Nindent would lie competent to entertain the 
petition in either case (he is referring to cases of suits for nullity In-cause 
of former marriage or ini|Mitencc) ; for if the case is one which demands 
immediate relief these Courts are specially indicated as being proper to 
give that relief ... It may lie assumed that redress is given all tin- 
world over. Imth for bigamy and impotence.

1 am fully of opinion, therefore, that the learned Judge 
should have considered the decree of the California Court as 
conclusive evidence that the marriage was a nullity.

It has been shewn to us that the California decree is under 
appeal to a higher (îourt, and that that appeal has not yet been 
decided. That does not in any way make that decision less con
clusive while it stands: see Howland v. ('odd, 9 Man. L.R. 435; 
and Scott v. l’ilkington, 2 B. & 8. 11, 121 Eng. R. 978.

In my opinion, the learned Judge should have held, both on 
the evidence in this case, apart from the California judgment,

83
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and on the California judgment, that tin- marriage lias been 
proved to be a nullity because of bigamy on the part of the defen
dant, her hu>~ Broberg being presumed to be still alive at 
the time of her marriage with the plaint ill'.

I would allow the appeal, with costs, and set aside the judg
ment in the Court below, and order a re-eonveyanee of the land 
in question from the defendant to tin plaintiff, or an order vest
ing the land in the plaintiff as to all the defendant’s title and 
interest therein. The plaintiff to recover against the defendant 
his costs in the Court below.

Verdi e, J.A.:—The decision in this ease hinges upon the pre
sumption that is to be applied either for or against the con
tinued existence of the life of Broberg, the defendant's first 
husband. The conveyance that it attacked was made by the 
plaintiff in favour of the defendant in the belief, and on her 
assurance, that she was his lawful wife. If lie was deceived in 
this, and she was not his wife but was in fact the wife of another 
man, then the conveyance was obtained from him by fraud and 
should not be permitted to stand.

The defendant had not heard from Broberg for about sixteen 
years. The two had separated under circumstances which ren
dered it unlikely that they would communicate with each other 
thereafter. It does not appear that Broberg had friends who 
would likely be in receipt of intelligence concerning him. or that 
he had a home which it would be-reasonable for him to visit. A 
person in his position in life might very easily drift away to a 
distant state or country and his whereabouts remain unknown to 
his wife, he having no wish to communicate with her or she with 
him. In such a case the presumption of death after seven years’ 
absence and non-receipt of intelligence does not arise: llowdnt 
v. Henderson, 2 8m. & fS. 360, 65 Kng. It. 436. Vpon the other 
hand, there is a presumption in favour of the continuance of 
life, and, in the case of a man of Broberg’s age at the time of 
his marriage, this presumption will, in the absence of evidence 
to displace it. extend over a period of time as long as. or longer 
than, that which has elapst-d in this case: Taylor on Evidence, 
10th ed., secs. 198-200. The burden of proving that Broberg was 
dead lay, in the first place, upon the defendant : Wilson v. 
IIfulfils, 2 East 312. 102 Eng. R. 388. The evidence she adduces 
simply amounts to shewing that she had not heard of him for a 
number of years, while the fact is that she was not likely to hear 
from him if he were alive. In such circumstances, I do not think 
the Court is justified in presuming that Brolierg was dead at the 
time when the plaintiff and defendant went through the form 
of marriage.

The parties to this suit are both domiciled in California, and

MAN.
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them, declaring the marriage a nullity. As long us that judg
ment stands, the plaintiff is deprived of marital rights in respect

Wilcox.

of the defendant. That is. lie is in the country where the parties 
are domiciled deprived of those rights which formed the consider
ation for the conveyance now impeached. Although iliait judg

Perdue, J.A. ment is now in appeal, this Court may give to it any effect or 
consideration to which it would lie entitled if there were no 
appeal pending : Dicey, Conflict of Laws, 2nd ed., 41 d ; Scott v. 
Pilkinuton, 2 It. ic S. 'll, 41. 121 Kng. R. 978, 989.

I think that the defendant failed to rebut the presumption 
that her first husband was still alive. 1 am also of opinion that 
the judgment pronounced between the parties in the country of 
their domicile declaring that they are not husband and wife 
must lie taken by tliis Court as binding upon them : Piggott on 
Foreign Judgments, 3rd ed., vol. 2, p. 210; Johnson v. Cooke, 
f1898| 2 Ir. R. 130.

I think the appeal should be allowed with costs, and that the 
defendant should he ordered to rc-eonvey the land. The plain
tiff is also entitled to the costs in the Court of King's Bench.

Cameron, J.A. Cameron, J.A.: — The principal matter dealt with on the 
argument of this appeal was whether the finding of the learned 
trial Judge that Brobcrg was not alive at the time of the defen
dant s marriage to the plaintiff was in accordance with the law 
and the evidence. The defendant married Brobcrg in 1893, at 
St. Paul in the state of Minnesota. Immediately thereafter they 
went to Winnebago in the same state. After living with him a 
few days the defendant left her husband and went to Philadel
phia to live with her mother. Afterwards she married one Leh
mann at New York city in 1899 or 1900. Lehmann was a Penn
sylvania farmer and they lived for two or three years on a farm 
in that state. Lehmann died before the defendant's marriage 
to the plaintiff, which took place at Victoria, B. ('.. in June, 1910.

The defendant, on examination-in-chief, says she heard from 
Brobcrg once or twice within a year after leaving him ; that her 
letters to him came back unopened ; and that she sent parties 
to Winnebago to make inquiry about biiii, for which slv paid 
$500. She also went there herself and “the man at the station" 
told her Brobcrg was death She has not beard of biiii since. 
She says that Brobcrg knew where she lived in Philadelphia, 
and that before marrying Lehmann she consulted three Judges.

On cross-examination, she states that she made inquiries as 
to Broberg being alive or dead because he was a lineman and 
hundreds get killed by overhead wires.

The plaintiff, it appears, employed detectives to find Brobcrg, 
but without result : p. 48.
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An action wax brought in the Superior Courts of the State 
of California by the plaintiff against the defendant to annul tin* 
marriage and to set aside the conveyance to her of certain prop
erty at lying Beach in that state. In this he was successful, and 
the judgment of the California Courts containing elaborate find
ings of fact and conclusions of law was offered in evidence. The 
Court, finding as a fact that Brohcrg was still living, annulled 
the marriage between the plaintiff and the defendant and set 
aside the conveyance.

If this were an action for divorce or for annulment of mar
riage (provided that such an action were maintainable under 
our law) it would appear to result from the English authorities 
that such an action would not lie because the California decree 
would be effective. It is true that the English Courts do not 
look upon the decree of a foreign Court declaring a marriage 
null and void as being on the same footing as a decree for the 
dissolution of marriage, in which case “a divorce granted by the 
Court of the country of domicile is recognized as valid. The 
English Courts do not look upon it (a decree declaring a mar
riage null and void ) as in the nature of a judgment in rnn and 
so conclusive and binding outside the jurisdiction of the Court 
which pronounces it:” Halahury, Laws of England, vol. •». p. 
271, following Lord Stowcll in Sim lair v. Sim lair (1798 ), 1 Hag. 
Con. 294, there quoted. The English Courts further assume 
jurisdiction in cases of marriage celebrated in England. But 
where the question is as to the formal validity of a marriage cel
ebrated abroad, the decision of the Court of the country in 
which it was celebrated would weigh materially with the Eng
lish Court, but won hi not he binding. And so much the more 
would the English Courts hold themselves not bound by such 
a decree annulling a marriage not celebrated in the jurisdiction 
of that Court. But a decree of a foreign Court declaring a 
marriage null and void by reason of the physical incapacity of 
one of the parties is apparently recognized as binding if the 
parties were (as here> domiciled in the foreign country: Ilals- 
bury, vol. ti, 272; Timur v. Thompson, 13 P.D. 37.

In Ogden v. Ogdin, 119081 P. 4(1, an Englishwoman dom
iciled in England married in England a domiciled Frenchman. 
Subsequently the French Court annulled the marriage on the 
ground that the consent of the husband's parents had not been 
obtained. The English Court refused to recognize the validity 
of the French decree and a subsequent marriage of the English
woman was held bigamous. In the judgment in Ogden v. Ogden, 
[19081 P. 4(i, and on the authorities there referred to, it appears 
that the above rule as to decrees of a foreign country on account 
of physical incapacity extends to cases of personal incapacity

MAN.
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polygamy and incest : pp. 70, 73, 80.
If this view of the law he correct then it follows that the

California decree pronounced by a Court where the parties were 
domiciled within its jurisdiction, and in a proceeding in which

Wilcox. they participated, has some validity here. It declares the mar
Ofcmeron, J.A. riage null and void ami states the ground of the declaration, 

that is to say, that Broherg was at the time of the marriage 
between the parties to this action still living. The California 
decree is not decisive of the issues here, where it is merely sought 
t<i set aside a conveyance. But it is surely evidence that the 
marriage has been annulled, and it seems to me it must ltc con
sidered evidence to some degree of the fact of Broherg's con
tinued existence.

The presumption of life will, however, certainly on the one hand con
tinue for a period exceeding half a century, unie** proof Im» given either 
tlint the party lins not Iteen heard of hy those person* who would naturally 
have heard of him luul he l>een alive, or. at least, that Rcareli ha* Iteen 
ineffectually made to find him. On the other hand, if evidence lie furnished 
of a person’* continuous unexplained stance from home, and of the non
receipt of Intelligence concerning him. after the lapse of seven year* the 
presumption of life cease*, and the burthen of proof is devolved on the 
party denying the death: Taylor on Evidence, 10th cd., 200.

The general presumption of law favours Broherg's continued 
existence up to this time. To rebut that has evidence been given 
of his continuous absence from home and of the non-receipt of 
intelligence concerning him? The circumstances stated by the 
defendant preclude the idea of Broherg and herself having pos
sessed a “home” at all in the sense in which that term is used in 
the Knglish cases. As already stated, the defendant abandoned 
Broherg a few days after their ill-fated ami hasty union. She 
heard from him within a year, but not afterwards. She gave 
him no indication of an intention to live with him again; on the 
contrary, her actions plainly indicated the opposite. It was, 
therefore, hardly probable that Broherg would continue to 
attempt to communicate with her. The presumption of death 
does not arise where the probability of intelligence being received 
is rebutted by circumstances: Bowden v. Henderson, 2 Sm. & 
(1. 360. 65 Eng. R. 436. It cannot In- said that, in such circum
stances, tin- defendant would naturally have heard from Bro
herg. And it is difficult to attach importance to the inquiries 
she alleges she made with reference to him, or to the fact that 
the plaint iff t fed detectives to inquire without result. Bro
herg would, apparently, l>e leading a wandering life in pursuit 
of his occultation.

In Watson v. Kmjlnnd, 14 Sim. 28, 60 Eng. R. 266, it was held 
in 1844, that a girl who had left home in 1810, ami had last Iteen

09
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heard from in 1814, suiting she whs going abroad, ought not to 
be presumed to he dead. The circumstance* were such that she 
would not likely he heard from if alive.

The law is thus stated in 13 H&lsbury. 500:—
As to death, on the other hand, there exist-* an important preen nipt"'on, 

for if it ie proved that for a period of seven years no new* of a person lias 
been received by those who would naturally hear of him if lie were alive 
a ml that such itn|tiiries and searches as the circumstanees naturally 
suggest have lieen made, there arises a legal presumption that he is dead.

Further, at p. 502:—

MAN.
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Oemrron, J.A.

The presumption of death has lieen thought to In* enuliued to eases where 
there are in evidence no circumstances which afford ground for a dilferent 
conclusion: and it ha* accordingly been held to have no application to the 
case of a person who would have lieen unlikely to communicate with hi* 
friends: Walsuu v. F.tuilnml, and Itninlni \. //rm/rraon. 2 Sin. & Ci. 360. 
More recent decisions, however, appear to throw doubt on this restriction, 
referring to Williams v. Smllish Withnvs, # U .. 52 J.l\ 471, a caw 
not accessible to us, and Wills v. I'nlmir ( 1904), 53 W.R. 169, 
mentioned by counsel. But the latter case simply admits a 
statement of the law in lie Tin to's Trust, h.K. 5 (Mi. 139, that 
the law presumes a person to lie dead who has not been heard of 
for seven years, which is in a general way cormd, hut it is 
surely of importance to know the parties by whom no informa
tion has lieen received, and the relations of such parties to the 
absentee.

It seems to me that it is impossible to apply to a ease of 
this kind the law applicable in eases of legatees and heirs who 
have not been heard from by members of their families for a 
long period. In those eases the parties coming before the Court 
are usually precisely those who in ordinary course would hear 
from the absentee if alive. But that is not at all this ease. The 
defendant married Broherg on the shortest possible acquaintance, 
scarcely knowing the man. She left him after a few days of 
unhappy married life. lie did write her as she says for a year 
or so, but it cannot be said that lie would naturally continue to 
do so. To him the alliance probably appeared merely a tempor
ary affair, and for him its legal consequences had. in all probabil
ity, no importance whatever.

The cases that are more in point are those on the criminal 
(ride: A'. v. Wiltshire, •» Q.B.D. 866, 11 Oox,CX3. ’>11. and A*, 
v. Jams, 15 Cox 284.

I think the defence has not shewn adequate evidence to rebut 
the presumption that Broherg was still living. Her marriage 
with Lehmann is no doubt a circumstance to lie considered, but 
it does not appear to me to Is* entitled to much consideration. 
She married Lehmann in 1899 or 1900. 1’nlcss she had more 
information then than she gave at the trial of this action that
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other circumstances detailed, on careful examination, cannot 
1m* considered as having any real importance in determining this
issue. On the whole, my conclusion is that Broherg must l>e 
held to have been living at the date of the marriage in Victoria. 
This is in accordance with and supported by the judgment of

Cameron, J.A. the California Court, to which, in my opinion, material weight 
must be attached.

In my opinion, the appeal must be allowed.
llailgart, J.A. ll.uxiART, J.A., concurred.

Appeal allowed.

N.S. REX v. COUNTY JUDGE’S CRIMINAL COURT.

S. C.
19)4

Xura Scotia Supreme Court. Sir Chart ex Toicnnhcnd. tira ham. K.J.,
Lonylcy. hr put a le, and Kitchic, JJ. March 14, 1914.

1. Criminal law <1II A—49)—Speedy trial provkdvs»—Elbctixutrial
WITIIOVT .11 RY—KKKKCT OK I.NIHVTMKXT.

A person sent up for trial for an indictable offence within the 
»co|m‘ of the Mpecdy trial* clau*e* of the Criminal Code and again*! 
whom, while out on hail allowed by the magi*tnite. a true hill ia 
found hy the grand jury on the mum- charge, i* entitled, on l*-ing taken 
into cuntody under a la-ncli warrant in re*|N*ct of *uch indictment, to 
the lienefit of the *pwdy trial* clau*e* and to elect thereunder for 
trial without a jury before the county court judge'* criminal court 
if lie ha* not pleaded to the indictment; and a mandamu* will lie to 
the latter court to enforce *uch right where the county judge In-fore 
whom the primmer was brought had ruled that lie had no jurisdiction 
iN-caiiHc of the indictment to permit the accused to elect for trial 
without a jury.
|R. v. Sorerccn. 20 Can. Cr. Cas. 10,1, 4 D.L.R. .150. distinguished; 

R. v. M ener. 6 Can. Cr. Cas. 400; and R. v. Komicn*l y, 0 Can. Cr. Cas. 
528. di*cii**ed; R. v. Thompnon, 14 Can. Cr. Cu*. 27, 17 Man. L.R. 008, 
approved. |

Statement Motion for a writ of mandamus, or for an order in the 
nature of a mandamus, to the County Court Judge's Criminal 
Court of Halifax, to proceed on the criminal charge against 
the relator Daniel Walsh, so as to permit of his election of 
speedy trial under sec. 827 of the Criminal Code 1906, as 
amended in 1909.

A mandamus was ordered.
On June 16, 1913, the relator was sent up for trial by the 

stipendiary magistrate of the city of Halifax on a charge of 
indecent assault. At the October sittings, 1913, of the Court, 
sitting for the disposal of criminal business, the relator was 
indicted by the grand jury for the county of Halifax for said 
offence, and not being then in the county a ln-nch warrant was 
issued for his arrest. On March 3, 1914, the relator was ar
rested by the sheriff of the county of Halifax on said bench
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warrant, who thereupon notified the Judge of the County Court 
Judge's Criminal Court under see. 826 of the Criminal Code 
that the relator was then in custody under said warrant, and 
the relator was thereupon brought before said Judge and by his 
counsel expressed his wish to he tried before said Judge on said 
charge, but the said Judge declined to allow the relator to 
elect to l*e tried Indore him on the ground that lie had no juris
diction to try the relator for said offence, and recommitted him 
under said bench warrant to the county jail of the county of 
Halifax.

The Court, sitting in banco, was now moved on behalf of the 
relator for a writ of mandamus, or alternatively, for an order 
in the nature of a mandamus under Crown rule 70, command
ing the Judge of the County Court Judge’s Criminal Court at 
Halifax or said Court upon the relator being brought Indore 
him to proceed under sec. 827 (o) and ib) of the Criminal Code 
1906, by stating to the relator the offence with which lie was 
charged and that he had the option to lie forthwith tried be
fore said Judge without the intervention of a jury, and the 
relator consenting thereto, to proceed according to law to try the 
relator for the offence charged.

J. J. Power, K.C., for the relator.
A. (}. Morrison, K.C., for the Attorney-General of Nova 

Scotia.

Sir Charles Tow ns mend, C.J. :—This is an application for 
a writ of mandamus under Crown rule 70, commanding the 
Judge of the County Court Judge's Criminal Court to proceed 
as regards Daniel Walsh under secs. 827 (a) and (b) for the 
offence with which he is charged.

The facts are, briefly, that the accused was sent up for trial 
by the stipendiary magistrate of the city of Halifax for in
decently assaulting one Pearl Connors in March. 1913, and was 
admitted to bail. At the October sittings of the Supreme Court 
for criminal trials the accused was indicted by the grand jury 
for the offence. A bench warrant was issued under which he 
was arrested, and committed to the common jail. The sheriff 
duly notified the Judge and the accused was brought before 
him. and expressed his wish to elect to be tried before bim on 
the charge contained in the indictment, but the Judge declined 
to let him elect on the ground that he had no jurisdiction to 
try him.

The reason, as I understand, of the learned Judge below was 
that after an indictment found on the charge, it was not compet
ent for the prisoner to elect to be tried before him. All proceed
ings in reference to the trial of criminal offences before 
the County Court Judge are prescribed in sirs. 825, 826. 827
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mid 828 of the Criminal Code as amended by ch. 9 Acts of
1909.

1 have had some difficulty in arriving at the same con
clusion as my brethren in this matter ; in fact. 1 have even still 
some doubt. 1, however, concur in the result, as I am unable 
to give any meaning to the language used in see. 825, sub-sec. 
4, “or who is at In nr 1st in custody a waiting trial oh tin chan/e 
shall be deemed < d for trial within the meaning of this
section,” if it docs not cover the case of the accused here.

He is in custody awaiting trial on the charge in the indict
ment. He has, therefore, the right of election, unless the fact 
that lie has been arrested under a bench warrant founded on 
this indictment makes a difference, and I was at first inclined 
to think it did. On further consideration, however, I incline 
to the view that the words already cited must apply to even 
this case of a man so indicted, and in custody awaiting trial, 
literally speaking there can he no doubt they do. I am further 
led to this view by sir. 828 (sub-sec. 2) giving a prisoner the 
right of re-election ( which is not this case ) where the words 
used are “at any time before such trial has commenced, and 
whether an indictment has been preferred against him or not.” 
The word “trial” which is here used I think in the sense of the 
trial before the jury after it has been commenced, and the word 
“preferred” must be understood in the sense of , as no
trial in the Supreme Court could he commenced before a jury 
until indictment found. Vide I’nitcd States v. Curtis, 4 Mason 
298. It seems reasonable to infer from this that if he can re-elect 
after indictment found, he should have, and must have, the same 
right when he has made no election at all.

I should have felt disposed to follow the case of Ilex v. .s'or- 
ereen, 2d ('an. Cr. ('as. 109. 4 D.L.R. 356, in which the Court 
of Appeal of Ontario decided the other way. hut the facts and 
position of the accused are not the same, hut I agree with what 
all the Judges in that case said except that they do not appear 
to have considered sec. 825, sub-sec. 4, or. possibly, it was not 
brought to their attention. However that may be, I have not 
been able to discover any other meaning than that contended 
for by counsel for the prisoner.

The writ of mandamus must go to the County Court Judge.

Graham, K.J. :—This is an at ion for a mandamus to
require the County Court Judge to hold a Court to give the 
relator an opportunity to consent to a trial before him under 
the speedy trials provisions of the Criminal Code.

By section 825 of the Criminal Code (as amended by eh. 9 
of the Acts of 19091 it is provided:—

Kvery |mtwhi committed to gaol for trial on a charge of living guilty

3545
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of any of thv olIViici** which are iiirntioiicil in Hection 682 . . . may, 
with hi* own con*cnt In* tried in any province of ('hiiikIh ami if con* 
victeil. aenteiiceil by the Judge.

(3| Such trial *hnll Im* had. under and according to the proviaion* of 
this Part out of session* ami out of the regular term or sittings of the 
Court, and whether the Court, before which, but for such consent, the 
said person would Is* trio hlc for I hr off met cliorynl or thv yrntui jury 
thereof is. or is not thru in session.

(4) A person, who has Is-vn Isiund over by a justice, or justices, under 
the provisions of section tHMl. and has Ih-cii surrendered by his sureties 
and is in custody on the charge, or who is otherwise in custody awaiting 
trial on the charge, shall Is* deemed to Is* commit In/ for hint within the 
meaning of the section.

(6) Where an offence charged is punishable with imprisonment for a 
period exceeding five years, the Attorney tieneraI may require that the 
charge Is* tried by a jury and may so require, notwithstapding that the 
person charged has consented to Is* tried by the Judge under this Part 
and thereupon the Judge shall have no jurisdiction to try or sentence the 
accused under this Part.

Section 828, sub-section 2 is hh follows :

N.S.
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tira I mill, K.J.

Any person who has elected to Is* tried by a jury may. notwithstanding 
such election, at any time liefore such trial has commenced and whether 
an indictment has been preferred against him or not. notify the sheriff 
that he desires to re-elect, and it shall thereii|Nin Is* the duty of the 
sheriff and Judge, etc., to proceed. . . . Provided that if an indict nient 
has been preferred against the person, the consent of the prosecuting olli 
cer tdiall be necessary to a re-election.

lu this east*, the relator, after n preliminary inventigation 
on a charge of indecently assaulting a female, was liound over 
by a justice under section 1126, that is to say, he was not com
mitted for trial, hut hound over to appear for trial. He was 
hailed, he was not surrendered by his sureties hut an indictment 
was preferred against him before the grand jury and a bench 
warrant was issued by a Judge for his arrest as lie had not ap
peared on his recognizance, and lie is in custody awaiting trial 
on the charge laid against him, not a different charge. The 
ease is, I think, clearly within the terms of sub-seetion 4. I 
think there is no difference in effect between the case of sureties 
rendering a defendant under a warrant « see. 702) and the case 
of an arrest under a bench warrant. One is kindred to the 
other, and tile words “or otherwise” ought to Ik* held to cover 
this case.

The legislature contemplated a detention on some kind of 
fresh proceeds upon the original charge. There is no magic 
about a bench warrant, it does not make the charge a different 
one nor does an indictment for the same charge. A justice of 
the peace may issue a bench warrant.

The only question is whether, after an indictment returned,
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a prisoner may elect to he tried without a jury. The counsel 
for the Judge relies upon Hex v. Soverecn, 20 Can. Or. Cas. 
103, 4 D.L.R. 356, 26 O.L.R. 16, and, of course, I would follow 
such a decision if it was in point. But there the original charge 
and proceedings on the prosirution before the justice had been 

ioned, the indictment was not preferred at the instance of 
the person hound over to prosecute; the Crown proceeded by 
indictment on another charge hy the consent of the Judge 
under section 873 of the Code. Therefore, the defendant was 
not awaiting his trial on the original “charge,” and the section 
82f>, sub-section 4. did not apply to that case, and was not re
ferred to hy the learned Judges in their opinions.

Maclaren, J., 4 D.L.R. 357, 20 Can. Cr. Cas. 108, says:—
It in true that there was in this vase a preliminary examination be

fore a magistrate ami the prisoner was rominilleil fur trial.

(That of itself displaced the application of suh-section 4 
which applies to a case in which the defendant was not com
mitted hut only held to hail). He continues:—

Hut this was not followed up hy an imlietment based upon the charge 
for wliieli he was committed, or for any charge founded Upon the facts or 
evidence disclosed on the depositions taken lieforc the justice as might 
have been done under the provisions of section S7 I of the Criminal ('ode.

. . The fart is. that the depositions and the committal were Isitli
ignored ami were mil followed by the person Ismml over to prosecute, if 
there was such a person, or by the County Crown Attorney. Instead of 
this, the County Crown Attorney, under section S7.'l. obtained tin* written 
consent of the .Fudge to prefer the indictment set out ill the reserved 
case on which a true bill was returned by the grand jury ami on which 
the petty jury returned a verdict of guilty. ... In the circumstances 
we must. I think, assume that the charge in the imlietment is not the 
same as that for which the prisoner was committed, or any other charge 
appearing in the evidence Is'fore the magistrate as in either of these events 
tin* County Crown Attorney would not, under section 871. have needed 
the consent of the Judge to prefer the indictment.

Tin*» ho cites a passage from Wurtele, J., in Tin Kintf v. 
\Vimr, 6 (’an. Vr. (’as. 406, ami proceeds:—

As stated above, the indictment in this case «lid mit originate with, 
ami is not baseil upon a charge or ih'iMisitions taken liefore a magistrate, 
hut is based solely upon the written coneent given hy the trial Judge ami 
the Co«le «Iocs not provide for a trial Is'fore a Judge without a jury in 
such a case.

Then follows an obiter dictum;—
Hut even if the imlietment hail been baseil upon a charge for which the 

accus«‘d had lieen committed or which appeareil in the dc|Misitions, I am 
of opinion that he should have elected before the true bill was found by 
the grand jury.

Later he quotes from Wurtele, J., in The Kituj v. Wnirr, 6

7
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Can. Cr. Cas. 406, ami The King v. Komiensky, 6 Can. Cr. Cas. 
588, in support of this view.

This appears also to have been the opinion of Moss. C.J.O. 
As to the other .Judges, Oarrow, J.A., and Latchford, J., con
curred in the opinion generally not necessarily supporting the 
dictum, and Magee, J.A., dissented on this point.

It is upon this view, namely, that on an indictment returned, 
though not pleaded to, the prisoner’s right to exercise his op
tion to he tried without a jury, is cut off.

Of course, it is only with the deepest respect, that I ven
ture not to follow this dictum, but my own opinion more closely 
coincides with that of Howell, C.J.A., in Ii<s v. Thompson, 14 
Can. Cr. Cas. ‘27. 17 Man. L.R. 608, and Itcs v. Foulkvs, 13 
Can. Cr. Cas. .‘170, 17 Man. L.R. (il l. considered eases, and that 
of Magee, J.A., in the dissenting opinion, rather than that of 
Wurtele, J., in tin* cast's just cited. In both of those cases the 
defendant had pleaded to the indictment before it was sought 
to elect in favour of a trial in the other Court. Therefore any
thing said as to an indictment found, but not pleaded to, was 
ohiU r.

Mr. Justice Wurtele’s reporter puts it thus, in Wrnir's case, 
| (i Can. Cr. Cas., headnote *2. p. 4061 :—

*2. If an uitiihimI party nrijlivln to take tin* necessary steps to elect 
in favour of a speedy trial without a jury in the special Court for speedy 
trials, brfuiT /«#■ has plrailrtl In an iinlivl limit prrfiTml h* leave of the 
Judge of a jury Court. Am />/»« In surh imlirlmini will conclude him from 
electing against a jury trial.*

Itut, in the opinion, I admit the Judge seems to have dealt 
with the ease of an indictment returned, ami in the ease of 
King v. Komirnsky, 6 Can. Cr. Cas. 024, at 028, tin» same learned 
Judge, although he had dealt with the ease of an indictment 
returned, says, and it was all that was necessary for him to 
say in either ease :—

As I have already stilted, when an indictment has l**cn found and 
plrmlnl In. the accused's plea fixes conclusively the tribunal and the mode 
of trial.

And again, page 529:—
It surely was never intended that after an indictment has ls*cn found, 

after the accused has liecn arraigned ami has pleaded to the indictment, 
ami when the Court is in session ready to proceed to his trial, the ac
cused could arbitrarily remove the case from the Court seised with it and 
having competent jurisdiction, to another Court.

*Kihton's Note:—The editor of the Canadian Criminal Cases states
that this headnote was approved of hy the late Mr. Justice Wtirtele. It 
may further he noted that the preliminary enquiry was Is-fore a Judge of 
the Sessions of tin- Peace having jurisdiction also under the speedy trials 
clauses so that the accused had an opportunity of then stating his election.
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In tin* Thompson cast*, |/»\ v. Thompson, 14 Can. Cr. Cas. 
271. Howell, C.J.A., held that
Tin* right of mi accused person IkhiihI over by the magistrate at the pre
liminary hearing to appear and take hi* trial at the assizes, to elect 
under section 82/i of the Criminal Code to Im* tried by a Judge without a 
jury, may In- exercised even after the finding of a true hill by the grand 
jury on an indictment upon the same charge preferred by the Crown at 
the next assizes, if such election i* made before plea to the indictment.

lie distinguishes the Komii nsky case, Ü Can. Cr. Cas. 524. 
He says:—

Of course, if the accused person pleaded to the indictment, well
Is* said that lie has elected his forum and cannot now elect to lx* tried 
without a jury, unless, perhaps, as provided for in section S2H.

First, in my opinion, the provisions of the Act already 
quoted, and other provisions, point to the conclusion that a 
prisoner, the conditions of a charge and depositions and a 
committal, or an awaiting trial thereon, whether in custody or 
on hail, being present, has a right, at some time or another, 
to exercise the option of being tried with or without a jury.

The word “may” in the first sub-section of section 825, 
read in the light of the other provisions, seems to me to create 
a duty on the part of the official to afford a prisoner the op
portunity to exercise this option.

Take sub section 5; why is express provision that the 
Attorney-! leiiend may, when the offence has attached to it a 
punishment exceeding five years, require tin* charge to be tried 
by a jury, and even if the prisoner has formally made his elec
tion, if. as is contended, the Attorney-General may require it 
in any kind of a case ?

Then look at the mandatory provisions. Take sub-section 6. 
If the prisoner, even if he is at large under bail, may notify 
the sheriff that lie desires to make his election, and the sheriff 
shall notify the Judge, and sub-sec. 7:—

III miicIi eu ne, the Judge. Inning fixed the linn* when and the place 
where the accused mIiiiII make his election, the Mherilf hIhiII notify the ac- 
ciiMed thereof and the acciiMed -hull attend at the time and place mo fixed 
and the MiihMiNpient proceeding- mIiiiII Im* the Maine iim in other cases under 
this Part.

Then sec. 826:—
Every alterin' **«//. within twenty-four hours after any prisoner 

charged iim aforesaid is < to gaol for trial ( here read in the de
finition in sub-sec. 1 of ace. H28, "who is otherwise in ciiMtody awaiting trial 
on the charge" for the words committed for trial are extended to that ciimv), 
notify the Judge, etc., whereupon, with um little delay as possible. the 
Judge mIiiiII cause the prisoner to Im* brought liefore him.
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Sec. 827 says, | in vfleetJ :—
The .Tadge, having lirai obtained the «h'itmiitioiu, etc., h lui 11 at a tv to 

the prisoner (a) the offence; ( b I that he has the option to Im- tried forth
with la-fore a Judge without a jury or la- tried in the ordinary way.

Then, no doubt, someone started the contention that the 
object of these provisions were merely to give a speedy trial, 
and if the prisoner could have a trial as speedily in tin* jury 
Court as under these provisions, the prisoner was not to have 
the option. But Parliament by amendment intervened, 1875, eh. 
45, see. 2, now ( 'r. Code 825, sub-sec. J, and said :

“Whether the jury Court or the grand jury thereof is. or 
is not, then in session.”

Then if these provisions are mandatory and the prisoner 
has the right to exercise the option, when may the Attorney- 
General overrid- that option or prevent its exereise and try the 
prisoner with a jury ? We have the expression of one thing, viz., 
when the offence has attached to it a punishment exceeding 
five years. The usual implication follows. Is the Attorney- 
General to have the option in all eases and by procuring an rx 
parti indictment < it usually is <x parti and without notice) 
deprive a defendant of the right to exercise the option? Surely 
there is not to be a race about it between him and the prisoner, 
each one trying for the first step in bis favoured Court. Tin- 
grand jury may. as tln-se provisions shew, be then sitting, and 
the prisoner would be too heavily handicapped.

Why is the return of the indictment to mark tin- line beyond 
which there can be no election .’ It is not at that stage that the 
Supreme Court becomes “seised of jurisdiction” or “seised 
with the prosecution.” It is long before that seised with juris
diction and with the prosecution ; proceedings before tin* grand 
jury take place in that Court, and many other proceedings may 
lie taken there before that period. I do not know why Wurtele, 
•I., adopted that as the line.

It is not as if there were two Courts which bad concurrent 
jurisdiction. Of course, then, proceedings would go on in 
tin- one in which they were first commenced. It is the ease of a 
transfer or removal of the ease from the Supreme Court to the 
County Court Judge, and that happens when the defendant 
has exercised his option and 1 suppose, when in pursuance of the 
election, the papers are sent to the other Court. That would 
happen in the ease of a removal by a writ of nrtinrari. The 
statute expressly draws no such line as to the return of the 
indictment. The defendant must have the opportunity to 
elect. The officials are rigidly charged with tin- duty of notify
ing the Judge so that the defendant may have that opportunity, 
llow can a defendant be said to have neglected, or to have
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waived his right or to have deprived himself of the opportunity 
to exercise his option when there was not afforded to him an 
opportunity to elect? Why should the moment when an indict
ment has been returned behind his hack mark the limit? Hut, 
on the other hand, when he pleads to an indictment, then he 
may he held to have waived his right to exercise the option. 
That is his first voluntary act. One cannot waive a right with
out knowledge or intention or nolens vole ns.

The reporter in Wencr's case, 16 Can. Cr. Cas. 4061 thought 
neglect had something to do with it. Therefore 1 agree with 
the judgment of Howell, C.J.A., and not with Wurtele, J., 
when he says in Wcncr's case, G Can. Cr. Cas. 406:—

If no election lias been made liefore an iiulirhnnit is rrturncil founded 
on the fact* or evidence disclosed by the definitions taken at the prelim 
inarv enquiry, the accused has no statutory right to demand a trial lie- 
fore a Judge of sessions without a jury and avoid a trial on the indict
ment. hut if an accused has elected for a speedy trial before a hill of 
indictment has lieen preferred, he cannot Is* deprived of that right.

Again recurring to section 828, sub-sec. 2. Why would Par
liament provide for the opportunity of re-election, after an 
election in favour of the jury Court has been made, although an 
indictment has been preferred, and not for election in the first 
instance although an indictment has been preferred, unless it 
thought that the case was covered by the other provisions al
ready made and it was unnecessary to enumerate that case ? 
Why deal with an extreme case when the election had been made 
and the tribunal with the jury fixed, unless an intermediate 
ease was included? There could not well he a contingency un
foreseen by Parliament. That was a ease likely to happen much 
more frequently than the other. I refer to Kndlich on the In
terpretation of Statutes, sec. 111. 1 think the leaning ought to
be against the idea of a casus omissus.

When Parliament did draw the line of exercising the op
tion as it does in sec. 828, sub-sec. 2 (the re-election provision), 
it provided that he may exercise “the election at any time be
fore such trial has commenced.” When does a trial commence ? 
Story. J., in United States v. Curtis, 4 Mason 232 at 236, 
says :—

Now, in the senne of the common law the arraignment of the prisoner 
constitute* no part of the trial. It is a preliminary proceeding ami. until 
the party has pleaded, it cannot lie ascertained whether there will lie any 
trial or not. The elementary I took* are full to this purpose.

Mr. Justice Itlaekstone, in the passage cited at the Imr 
(which is a mere transcript from Lord Hale), says :—

To arraign is nothing else hut to call the prisoner to the bar of the 
Court to answer the matter charged u|Min him by the indictment. If, 
upon the arraignment, the prisoner pleads guilty, there can In* no trial at
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all, for there remains no fact to be tried. . . . Indeed the very forms 
of the proceeding upon the arraignment are so complete evidence of the 
legal meaning of a trial, that of themselves, they are decisive. \\ lien 
the prisoner, upon his arraignment pleads not guilty, lie is then asked 
how he will lie tried, and the response in case of a trial by jury is that lit 
will lie tried by (Jod and his country. "When therefore,'* says Mr. Justice 
Blackstone, “a prisoner, on his arraignment has pleaded not guilty, ami 
for his trial hath put himself upon the country, which country the jury 
are, the sherilf of the county must return a panel of jurors," etc.

So Lord Hale says: "After the prisoner hath pleaded and put himself 
iqion the country, the next thing in order of proceeding is the trial of 
the offender. The very form, too, of calling the prisoner when lie is to 
be put on his trial by the jury shew the legal sense of the terms, lie is 
then told by the clerk, in the language of the law. that he is now set at 
the bar to Is* tried ami he is to make his challenge, before the jurors are 
sworn," In short, so far as authorities or reasoning or forms go. there 
can Is- no legal doubt that, by the term "trial." is generally intended in 
the law. the actual trial of the prisoner by jury.

The word “preferred” in that provision simply means 
prosecuted, or carried on or found: Tin Queen v. Pembridyc, 3 
Q.B. 901.

We still use these very forms mentioned by Story, J., in 
criminal cases in Nova Scotia, and we could not very well tell 
a defendant “it is too late to elect now the trial has com
menced” (he may have been arraigned several days before) 
when the forms before the Court to be addressed to the prisoner 
proclaim that it has not yet commenced. Why allow the de
fendant the right to elect up to the time of the commencement 
of the trial in one case and in the other cut off the right be
cause an indictment has been returned?

I am not quite able to appreciate the argument that giving 
a defendant the right to elect up to that time, is., after indict
ment returned, will increase trouble and expense going on be
fore the grand jury. If he may elect up to tin* moment be
fore the return of the indictment to what appreciable extent is 
the trouble and expense increased by giving him the right to 
do it after the return of the indictment?

Parliament did not consider that ional trouble and 
expense in the re-election provision which gives the defendant 
the right to elect up to the time of the commencement of the 
trial.

Maclaren, J.A., in Utx v. Sovircen, 20 Can. f'r. Cas. 103 at 
110, 4 D.L.K. 356 at 361. thinks that
VnlfM the opinion of WUrtele, J., it» upheld, speedy trial* would become 
a misnomer and the provision would lie defeated, in fact converted into 
machinery to retard and delay.

That result does not happen in this province. Under the 
statute, the sheriff has twenty-four hours after the moment of

N. S.

8. C. 
1914

Rex

Judge's 
Chimin al

'iraham. E.J.

9



510 "Dominion Law R worts. 116 D.L.R.

N. S.

s.c.
1914
Rkx

Criminal

Urahain. R.J.

Longlry, J.

Dry «dale, J.

the custody to notify the Judge and the Judge must cause the 
prisoner to lie brought before him “with ns little delay as pos
sible.” The prisoner has nothing to say about it, except, of 
course, to ask for adjournment as he may do in the other Court, 
or in any Court. Parliament did not seem to be impressed with 
that view when it passed section 8*28, which gives the prisoner 
a chance to make another double.

Even when the defendant is out on bail, 825, sub-see. 6, and 
has the initiation of the proceedings for a trial without a jury 
by notifying the sheriff and does not notify him there will lie 
no greater delay except by several days than in the ordinary 
case of a jury trial. The defendant is brought in to plead to 
the indictment, lie must plead or exercise his option to go to 
the other Court, and being necessarily then in custody, the sher
iff has twenty-four hours to notify the Judge and so on.

1 am not very familiar with the possible turnings of a pri
soner. but in this province when tin* Court for criminal cases 
sits only twice a year in each county the speedy trials pro
visions seem to work well.

The counsel for the Judge asks what becomes of the in- 
dictim nt if he may elect then. 1 ask what becomes of the in
dictment in the case of re-election under section 828? What 
becomes of the indictment in any case where several are found 
and a trial and conviction upon one of them only? The case 
of Rfx v. Burk?, 24 O.R. 64. shews what becomes of the in
dictment.

Of course, 1 can only speak with the deepest respect of any
thing said by the learned Judges I have named in this opinion, 
and must be understood in that sense.

I think the County Court Judge has jurisdiction, the pri
soner consenting, to try this ease without a jury, therefore that 
the mandamus must go, of course, without costs.

Longley, J., concurred in allowing the application.

Drykdale, J. :—This motion demands I think and only re- 
quires a proper interpretation of the words in sub-section 4 of 
see. 825 of the Criminal Code reading as follows. “Who is 
otherwise in custody awaiting trial on the charge.”

It seems to me that the policy of the Legislature has been 
to extend in tin1 first instance the right of speedy trial to all 
cases where jurisdiction is conferred upon the County Court 
Judge, that is to say, the various amendments indicate a legis
lative intention to confer the right of election upon all per
sons charged with those offences which come within the powers 
of the County Court Judge, no matter how the person charged
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is held. 1 am of opinion that when sub-section 4 enacted that 
when a person has been surrendered by his sureties and is in 
custody on the charge or who is otherwise in custody awaiting 
trial on the charge, it was intended that a ease of the kind at 
bar should be covered, in other words, that a ‘ such as
presented in this motion was intended to be provided for and 
that the County Court Judge has jurisdiction in the premises.

Ritchie, J. :—This is an application for a mandamus to re
quire the learned Judge of the County Court to pm..... in re
gard to the charge against Walsh under section 827 of the 
Criminal Code.

The Judge has declined to proceed and his view finds sup
port in the remarks of the late Chief Justice Moss and Mr. Jus
tice Maclaren, in the case of Tin hi inn v. Sovereen, 20 Can. Cr. 
Cas. 103, 4 D.L.R. 356. The facts of that case, however, make 
it clearly ■" guishahle from this case. In this case Walsh 
is in custody awaiting trial on the charge. Sovereen was not 
in custody awaiting trial on the charge. Mr. Justice Maclaren, 
120 Can. Cr. Cas. 1091, says:—

A* Ktntwl above, tin- indictment in till* ciiwp «lid not «iriginate with 
and is not hasc«l upon a charge or «lc|Hmiti«»ns taken lief ore a magistrate, 
but is I in w«tl solely up«>n the written consent given bv tin* trial dodge, ami 
the ( ode «loes not provide for n trial More a dmlge without a jury in 
such a case.
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Sovereen was committed for trial, admitted to bail and ap
peared for trial in accordance with his recognizances. Then 
an indictment, not based upon the charge on which he was com
mitted. was preferred against him by the consent in writing 
of the Judge.

Walsh was put upon his trial under section 61)6 of the 
Code on a charge of indecent assault, he was to bail
by the stipendiary magistrate, in his absence an indictment was 
fourni against him by the grand jury, a bench warrant was is
sued against him under which he was arrested and is now in 
custody awaiting trial on the charge.

When the Speedy Trials Act was first passed, as soon as the 
Supreme Court was in session, the prisoner’s right of election 
was gone ami he was 1 to take his trial before a jury, and, 
as the law originally stooil. the person accused of crime, if a«l- 
mitted to bail, had no right of election, but, since the Act was 
passe«l, “the march of legislation” (to use the words of Chief 
Justice Howell of Manitoba in /«*. v. Thompson, 14 Can. Cr. 
Cas. 27, 17 Man. L.R. 608, has been steadily in the direction of 
enlargement of the right of election.

I have grave doubt as to whether or not this tendency is 
in the best interests of the administration of the criminal law,
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but that is for Parliament, and not for me. My duty is to as
certain to the best of my ability the intention of the statute 
and give effect to it.

The trend of legislation is very clearly shewn by sub-sec. 
2 of sec. 828 of the Code, which is as follows:—

Any prisoner who Iihh elected to Ik* tried liy jury may, notwithstanding 
such election, at an if time before such trial ban commenced, and whether 
an indictment lias been preferred against him or not. notify the sheriff 
that he desires to re-elect, and it shall lie thereupon the duty of the 
sheriff and Judge or prosecuting officer to proceed as directed liy see. 8lilt.

This section provides that re-election may be made after 
an indictment has been preferred and I think also after it has 
been found, because it may be after indictment preferred, and 
at ant/ time before the trial has commenced.

There is, of course, an intervening time between the find
ing of the indictment and the commencement of the trial ; the 
trial cannot commence until after the prisoner lias pleaded, 
and tile re-election may be at any time before the commence
ment of the trial. This right of re-election after indictment 
found, is, to my mind, a very clear intimation as to what the 
policy of the legislation is.

In this case, Walsh has not, as yet, elected at all. The 
contention for the Crown, is that he cannot do so after indict
ment found, that the Judge under the Speedy Trials Act would 
have no jurisdiction. If this contention is adopted, the re
sult is a curious one. A man. as 1 have pointed out, can re
elect after indictment found, but he cannot elect. I think it is 
very difficult to come to the conclusion that this is intended by 
the statute.

In my opinion Walsh has the right now to elect. This view 
is supported by Chief Justice Howell of Manitoba in Tin King 
v. Thompson, 14 Can. Cr. ('as. 27, 17 Man. L.R. 608.

Sub-sections 3 and 4 of section 825 of the Code are as fol
lows :—

•1. Such trial -liaiI In- had under and according to the provisions of
this Part out of 8e*sion* and out of the i-'gular term or witting* of the
Court, and whether the Court before which, hut for hiicIi content, the 
said |ier*on would lie triable for the offence charged or the grand jury 
thereof, i* or i* not then in *e**ion.

4. A person who ha* I teen In mud over by a justice or justice* under 
the provision* of *«i\ 6116, and ha* lieen surrendered by hi* wureties, and 
i* in custody on the charge, or who in other wine in eun toil if awaiting trial 
on the eharge shall !*• deemed to l*> committed for trial within the mean 
ing of this section.

By the section, every person committed for trial of cer
tain offences, of which indecent assault is one, may. with his 
own consent, he tried under the Speedy Trials Act.
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Chief Justice Howell expresses the opinion that sub-section 
3 cannot be read to mean that a man cannot elect while the 
Court is in session but may be tried while the Court is in 
session. I fully appreciate this view, but, in my opinion, sub
section 4 makes the matter clear.

Walsh has been bound over under section 69ti, he lias not 
been surrendered by his sureties, but lie is “otherwise in cus
tody awaiting trial on the charge.”

With very great respect for the opinions of those who hold 
a different view, I think the statute lias in clear and distinct 
language given this man, who is now in custody awaiting trial 
the right to elect. I would escape from this conclusion if I 
could, but I cannot, as it seems to me, do so without disregard
ing the ige of sub-section 4.

In my opinion, the accused person Walsh is within its terms, 
and therefore has the right of election.

Ma ml am as orth /•# </.

GUENARD v. COE.
Alberta Supreme Court. Heck, «/.. January 1(1, l!U4.

1. .JllH.MKVr ( 1 II I > H 147 ( ONCl.l Kl VE N 1'SH Waukm claim auainht
com va xv—Dishtohs* pkbnonai. mai.ii.i i v.

The judgment again-t i he company sued fur a labourer'* wage» ami 
fur payment of which the director* are made personally lialde under 
the Companies Ordinance, eh. ill, in force in Allierta. i* conclusive a* 
again*t the dim-tor* in a subsequent action again*! them personally 
to enforce the statutory liability ii|mui question* raised in the coin 
puny'* defence a* to the plaintilT'* *tutu* and a* to whether the in- 
dcliledne—* wa* for "wage*": ami *uch question* cannot !*• again 
pleaded hy the director* in the second action mile** fraud i* alleged 
a* regard* the adverse finding* in the fir*t action.

2. Pleaihxu (I III A :io:h Dkxiuk 1'abthti.abity.
A paragraph of a définis* wlrcli. without stating any fact*. *uy* 

that the defendant* are not and have not become liable under tin* 
ordinance or statute upon which the plaintiff'* claim i* hesed. i* not 
permissible under the Allierta practice rules and will !*• struck out.

3. Pl.KAIIIXO (I VII A .'1(131 El BM OlUKCTlOX THAT NO I'Al'SK OT ACTION.

In an action to enforce personal liability of company director* for 
workmen'* wage*, a general objection in the defence that the plain 
tiff* claim disclose* no cause of action, will la* -truck out under 
Allierta practice rule 149, unie** it expressly state* the |Hiint of law

[See Annotation on Defence in lieu of Demurrer, at end of this ease.|
4. Exkcvtiox ill—71—Umax or siirairr (ouaterai. attack Com

pant axu iubkctiibh.
A lalaiurer with an un*ati*fied judgment for wage* again-t a com

pany in Allierta i* entitled to invoke the personal remedy again-t the 
director* which the Companies Ordinance, 1901, ch. ill. provide*, on 
obtaining /him## title the -herilf'* return that the execution again-t the 
company cannot In* realized upon; and the propriety of the «herilf* 
return can In- questioned in a «uheequent action again-t the director- 
only for fraud or collision.
S3— 111 D.I..B.
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Motion to strike out certain paragraphs of tlu* defence. The 
motion was granted.

A. (Irani, for tlie plaintiff.
(j. II. IlniH'ooil, for tin* defendants.

ilW'K, •!. :—1 his is a motion to strike out certain paragraphs 
of tin* defence.

This is one of 22 actions brought in the District Court of 
Wet ask i w in by different plaint ill's against the same defendant. 
The several plaintiffs recovered judgments after trial against 
the Bawlf Collieries Limited, a joint stock company. The state
ment of claim in each case alleged an indebtedness by the com
pany to the plaintiff for wages earned as a labourer between cer
tain specified dates and these 22 actions are brought by the plain
tiffs as execution creditors against the defendants as directors 
of the company under the provisions of section 54 of the Com
panies Ordinance eh. (il, of 1901, which reads as follows:—

'I lie director* of a company shall lie jointly and severally lialde to the 
clerk*, lalionrer*. servant* and apprentice* thereof for all debt* not ex
ceeding six month*' wage* due for services performed for the company 
whilst they are *uch director* respectively : Imt no director shall lie lialde 
to an action therefor unie** the company is *ucd therefor within one year 
after the debt In-come* due nor unless such director i* sited therefor within 
one year from the time when lie ceased to lie such director nor unless an 
execution against the compati) i* returned unsatisfied in whole or in part; 
and the amount uusatislied on such execution shall lie the amount recov
erable with cost* from the director*.

Some time ngo un application was made before me in Cham
bers to consolidate these actions. I then made several sugges
tions as to the form of the order, one of them being that one 
of the actions should be transferred to this Court as a test ac
tion and the remainder stayed. No formal order was taken out, 
hut the parties appear to have adopted this suggestion and my 
order may now he deemed to have taken that form, i.r., in brief, 
that the present action be deemed a test action by the result of 
which unless a Judge shall otherwise order the parties to the 21 
other actions, which are stayed in the meantime, will In* bound ; 
all the several plaintiffs being liable to the defendants for any 
costs which the plaintiff in this action shall be ordered to pay 
and liable as between themselves in proportion to the amounts of 
their respective judgments; with the liberty to any party to 
apply.

The reason for the foregoing order was to enable some <loca
tions of law to lie determined conveniently and inexpensively 
before the trial and perhaps as a result of the determination to 
avoid the bringing of many witnesses to the trial.

The questions of law are all involved in the question to what
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extent is tin* judgment against tin* company eonelusive as against 
tin* defendants. The proceedings themselves shew that the re- 
quirements as to time for bringing the actions against the eom- 
pany and the direetors have been observed. It is contended for 
the plaintiff that lie is entitled to judgment against the defend
ants upon proof :

ill of tin- judgment iiguiiist tin* riunpuny.
(2) Of the |ilt‘Hiliiig- in tin* iivlion iiguiii*! the coin|>iinv whervhy it 

» I pi ni» t lint tin* jmlgmviit wu* recovered for wiige*. not exceeding *ix 
moutliH* wage* owing l>.\ the coiupaiiv to the plninlilV a* a Inlioiirer dm 
illg a certain specified period.

CO of the defendant-* lieing director* during the periods specified.
I 4 i Of the return of an execution against the c-nupum misâtislied.

ALTA.

S.C.
1014

C'i >r.

It is contended on behalf of the defendants that the judgment 
in tin* action against the company is not eonelusive against the 
defendants on the question of the plaintiff being a labourer, the 
indebtedness being for wages, and the wages being earned dur
ing the period alleged and they raise these questions in their 
statement of defence.

By the common law. a judgment against an incorporated 
company can he executed only against the property of the com
pany, in order, however, to give creditors, or creditors of a cer
tain preferred class, a more extensive remedy than tliev would 
have at common law upon a judgment obtained against a com
pany, Parliament from time to time rendered such judgment 
enforceable against the individual members of the company or 
the directors or some of them (see Lindlev on Companies, lith ed . 
pp. Tin if st #/. i when* the various Knglish statutes to this ef
fect are dealt with.

In those en*e* in which it judgment iigiiiii*! » company whm fiiight I • 
lie enforced lignin*!, u -diuI'eliolder » min (mills wn* u iieees*Mry pndiiiiin 
iiix. mile** there wii* some statutory emictnient to the contrary, mid n 
provi*ion that execution -hoiihl not i**ue without leave ohtaineil l>\ uio 
tiou in open cmirt wn* not siilllcient to ili*pen*>* with a *ci. fti.

(Lindlev, p. 4M!).)
'I he old learning on sri. fa. will be found in such hooka as 

Bacon's Abridgement or Tidd’s Practice and a summary of the 
present practice in the Kite. Laws of Kng., 2nd ed. : tit. Srin 
Farias, and Lindlev*a Company Law.

I should think that in cases like the present the practice of 
issuing a sri. fa. is in Kngland superseded by O. 42. rule 24. which 
amongst other things provides that where a party is entitled to 
execution against any of the shareholders of a joint stork com 
pany upon a judgment recorded against such company or against 
a public officer or other person representing such company the 
party alleging himself to he entitled to execution may apply to 
the Court or a Judge for leave to issue execution accordingly,
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motion as an alternative to an action to establish the liability— 
that is, the right to execution—under the section of the Com

CÎVENARD
panies Ordinance in question here.

In Lindley, Company Law, 6th ed. at 412, it is said:—
Co*. Kxccpt where judgment haw lieeit obtained by fraud, the validity of a

judgment which haw lieen recovered against a company or ita public officer 
cannot la* impeached by a shareholder who iw proceeded against by un. fa. 
for, excepting in cases of fraud, nothing is admissible as a defence to a

/«. which might have lieen relied on as a defence to the action on the 
judgment in which the uri. fa. issues. The judgment is conclusive and 
nothing can Is* set up us a defence to a an", fa. u|n»ii it, except some matter 
which is consistent with the validity of the judgment itself.

A number of authorities are cited for these propositions and 
they are no doubt a correct statement of the law.

None of the English statutory provisions 1 think restrict the 
liability of the shareholders to a class of debts falling under a 
particular description, so that as far as 1 can ascertain the pre
cise point before me has not been decided in England ; nor al
though there are statutory provisions in other provinces of the 
Dominion similar to ours, can I find that there are any decisions 
upon them by the Courts of any of the provinces. Whether or 
not the procedure by way of motion under our rule 349, or by 
way of .«•#. fa. might In* adopted instead of an action to enforce 
the liability of directors under section 54 of the Companies Or
dinance, the procedure, whatever it lie, is, 1 think, an analogous 
method to which the same principles are to In* applied. The 
judgment must he deemed conclusive, except where fraud is 
alleged, as to all things which might have been contested in the 
action against the company. The precise character and particu
lars of the debt are sueh things and 1 think they are concluded by 
the judgment.

For the reasons given 1 order that the following paragraphs 
of the defence of the defendants Coe, Eggan, Thompson and 
MacEnehern be struck out, namely, those:—

III Denying that the phiintilf was employed by tlu* company.
(2) Denying that lie was employed as a labourer.
(ill Denying that he was employed during the |ierind of time alleged 

in the statement of claim against the company.
(41 Denying that Ids remuneration was by way of wages,
(•*}> And the paragraph alleging that the plaintiff had lieen paid his 

claim lieforc judgment against the company.

This covers paragraphs 1, 2, 4 and 6. I order paragraph 5 
to be struck out as being bad in law. It alleges that these defend
ants were not parties to the action and had no knowledge of it. 
They could not have been made parties; and the effect of the 
Ordinance is that they are bound by the judgment even if they
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hud no knowledge of it. provided fraud is not alleged and proved. ALTA.
I order paragraph lit to he struck out. It says the defendants "
are not and have not heeome liable for the plaintiff's claim under m4
the Ordinance. '1 his is an allegation of a conclusion of law only.
It states no tacts. It is clearly had. I also order paragraph 11 <ii kxakd 

to he struck out. It says the defendants will object that the Cok. 
plaintiffs claim discloses no cause of action as against them. No 
grounds are suggested. One or more “points of law" must he B * J 
stated ( rule 149).

There remain the following defences:
I 11 l'ar«gra|ili .1. that tin* defendant* were tint then director*.
(2) Paragraph 7. that no execution wa* i**tied again*! the cm. puny.
I•'!I Paragraph H. that the execution wa* not returned unsatisfied.
(4 I Paragraph Ü, that tlie execution wa* inipro|N‘rly returned inasmuch 

■» tin company i* and wa* |Mf**ce»ed of gtssl* more than aullieient to *nt 
i*fy the plaintiff'* claim.

Paragraphs 3, 7 and H undoubtedly allege matter which may 
properly he set lip by way of defence. As to paragraph 9, in my 
opinion the propriety of the sheriff's return to the execution can 
la* for fraud or collusion. It is true that under
one of the Knglish statutory provisions more is required, hut the 
burden placed on the plaintiff is to shew that “there cannot lie 
fourni sufficient whereon to levy such execution." (See l.indley.
Company Law, tit It etl., p. 405.) The ‘ iced on the plain
tiff under the Ordinance is to obtain a return of the exet ution 
that it is unsatisfied in whole or in part. If the plaintiff obtains 
such it return bo mi fide, I think he sustains the whole burden im
posed upon him. I therefore order that paragraph 9 In* struck 
out.

The plaintiff will have costs in any event.
Motion f/rantrd.

Annotation—Pleading (* VII—3601—Objection that no cause of action .Annotation
shewn—Defence in lieu of demurrer ___

Cnder the English judicature *y*tem of pleading now adopted with 111111 "1 
slight variation* in the Kngli»h-w|»eaking province* of Canada, the proven* 
of demurrer i* ul*di*hed. The primary object of the alwdition wa* to do 
away with the judicial consideration made necessary on the argument of 
demurrer*, of point* which turned out to I*» foreign to the real right* of 
the partie* a* di*vlo*ed hy the evidence on the eventual hearing with wit 
ne**e*. The demurrer *y*tem encouraged the raising of point* of law in 
advance of the trial, wherever it could In* anticipated a* even prolialde that 
a finding might eventually In* *ccurcd to which the (mint of law might In* 

applied. The present practice tends to the saving of judicial time and 
energy hy reserving until after the fact* have l**en found hy a jury or by 
a judge acting a* a jury, tlie consideration of point* of law. and thus 
eliminates those point* which do not apply to the finding* of fact. Tin* 
former dcinurier seldom di*|Nwed of a case, a* the practice wa* to give

B//.$C

4095



:>18

ALTA.

Annotation

Demurrers.

Dominion Law Reports. [16 D.L.R.

Annotation nvnllnntth—Pleading («VII—3601—Objection that no cause 
of action shewn—Defence in lieu of demurrer.

leave lu pl«*ad un payment of co*t*. where the demurrer was overruled. Suc- 
ceaaive demurrem against lux pl«*a«ling* were eneouriigeil mid it wa* neces- 
wiry fur the op|»o*ing party to continue to file *ucce**ive demurrer* until 
the pleader had pleaded every essential whereof pruuf emild la* demanded. 
I Ilia praetiee raised a keen hat tie of wit* lia between the «ip|Hi*ing counsel 
with eommemuirate additional eoata to the litiganta without substantially 
aiding in the ultimate deeiaion of the merit*.

I’nder the .liidieature ayatem the pla....... . the demurrer wa* not taken
by any one dell mal alternative. The merit* of the demurrer a* a mean* of 
diapoaing of admittedly controlling point* of law which would settle the 
whole matter in «pie*tion or at lea*t of some di*tinct cau*e of action were 
not loat *iglit of. The defendant waa accorded, by the Judicature practice 
rule*, the privilege of expre**ly raising *ucli |*dnt* of law in hi* "state
ment of defence.” Thi* latter document l*a*ame. therefore, more than a 
record of the "pica*" or “answer*" to the pluiiitilf* demand. A discretion 
waa then vested in the court to decide whether the |*dnt of law raised in 
answer had l*‘tter !*• derided Indore the trial or not. Ilrintol v. A"# nnetly, 
M D.L.R. 750; Hohinxon v. Fenner (10121. 100 LT. 7*22. The «pu*«tioii of 
law might apply only to a part of the plaintilT'* claim where the claim 
wa* divisible in it* character. Only if in the opinion of the Court the 
decision of the |adnt of law would sulwtanthilly dispose of a distinct cause 
of action or of defence or counterclaim, etc., wa* the preliminary argument 
of same directed.

If it !*• fairly open to argument whether a pleading disclose* a good 
cause of action or answer the «pleation should I*» raised a* a point of law 
by the pleading*, ami not by a motion to strike out ; MeF.tren v. V. IV. 
Coni ami Anr. Co.. I Terr. L.R. 203.

If the statement of claim is so loosely framed that it can readily lie 
decided to !*• in*ullieii nt by the master or referee on the hearing of an 
interlocutory application, on the ground that no reasonable cause of action 
is disclosed, a summary motion to strike out the stab-ment of claim wouhl 
!*• in order. Iluardinan v. Ilandley, 4 Terr. L.R. 200; tlriffith v. London 
St. hot ha rim I huts Co.. 13 (J.ll.l). 20. Si if a part of the claim In* of 
matter temling to pn-jmlice, embarrass or delay the fair trial of the action, 
a summary motion will lie to *trike out the objectionable portions: Leon
ard v. Street. 33 N.N.K. 11*7.

Where the court *ec* that a substantial case is presented, it will decline 
to strike out a pleading, hut. where the court is *ati*tiod that the case pre- 
seuted cannot succeed in |mint of law, it *hould eml the litigation by strik
ing out the claim : lie publie of Ft ru v. Ft rnrian Una no Co., 30 Ch. I). 4H1»; 
lioodson v. l/rimon, | I1MIH] 1 K.ll. 701 ; Wotnln v. LyiHeton (1000), 25 
Times L.R. 005.

But the claim must staml if it iliscloses sonic grouml of action, although 
one not likely to succeed at the trial, ttoalcr V. Holder, 34 L.T. 20N. On 
a motion to strike out a claim on the grouml that no reasonable cause of 
action is disclosed, the court i* not concerne«l with the strength or weak
ness of the plaintiff* case or whether lie will eventually succeed < r n it. »o 
long a* it is satisfied that the stittement of claim «li*ch»*e* "sonic can*** of
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action «hewing some reasonable likelihood «if success." IVr Farrell. LM 
in Voorheea v. Holla ml ( llMMi i. !» W.L.R. ii87 ( Sa*k. ).

Under the Judicature Acts practice, the court in considering tin* case 
in proceedings which take the place of the former demurrer, may have 
more regard to the reasonableness or unreasonableness of the claim or 
defence attacked, and is not liomid to regard the pleadings with the same 
strictness as under the old practice of demurrer: Itadsinll v. Jacobs, IH 
Ch.|). 278; lia nk of lia mi I Ion V. f/ron/c, III IMt. ( tint. I 118.

Allegations in a statement of claim are not necessarily embarrassing 
hv reason of their unnecessarily anticipating a possible defence : l a mon nr 
l.owI <t- Securities Vo. v. Mch inncll, 5 Terr. L.R, 27.

The motion to strike out an entire idaim as not disclosing any reason 
able cause of action applies only where the pleading is obviously hail: 
Orophy V. Itoynl Victoria Life .1 sscr. Vo.. 2 < f.L.lt. Of) 1 ; Attorn* y-tleneral 
v. London if V. IV. It. Vo„ [18021 .1 Ch. 274: Kcllairay v. Itiiry i 18!»2t. 00 
L.T. X.S. fill!»; Hubhuck V. Wilkinson. fl8!»!»| 1 t/.ll. 80; Worthinyton V. 
Helton (11102), 10 Times L.R, 4 .'18.

A co-defendant against whom no cause of action was shewn was ordcrcil 
to hi- struck out of tin- proceedings with costs. Imos v. Ilernc Hay Vo., 
54 L.T. 204. The «lefemlant should not pleat I to a hypothetical case which 
may never arise and eoiihl arise only on an aimuuhsl statement of claim. 
h'ulfort I v. Wallace. I O.I..IL 278. For this reason it was held, in a slander 
action, that the defendant was not at liberty to allege by way of defence 
that tin* words actually spoken were different from those charged in the 
statement of claim and to plead as to those other words something by 
way of answer or in mitigation of «lamages, h'ulfonl v. Wallace, I O.L.R. 
278; Itassam v. It ml tic. [ 181131 I Q.B. 571.

Where the «dijeetion in point of law as to the whole action is not of 
that clear character as to justify a motion to strike out the statement of 
claim on the ground that there is no reasonable cause of action disclosed 
therein, the defendant is still under a duty to plead any subject which 
might take tin* plaint ill" by surprise unless e\j ressly raised. While there 
has licen some «litferenee of opinion as to the necessity of stating on the 
ground of “surprise” a men* conclusion of law. the ls*tt«*r practice is to 
place the «dejection on the pleading (statement of «lefencel not only as a 
fair n««tie«* to the plaintiff, but so that the «‘iitire ease* may appear on the 
“record <«f ph-adings" which tin* trial jutlge has lieforc him at the hearing.

Whatever further may Is* r«'<|iiirei| in tin* way of specifying tin* point 
of law under local practice rules in the event of the ease h«*ing heart! 
upon a preliminary question of law, the weight of authority seems eb-arly 
to support, as a part of the r«*«*or«l of pleadings in a purely i*«|uitabl«* act bin. 
a general objection rais«*«l in tin* statement of «lefence tlmt tin* statement 
of claim as a whole <I<n*« not «lisclose any cause of action. The def«*nilant 
having placed such an objection mi tin* r«*c«»r«l has giv«*n his opponent notice 
that, while pb-ading in particular to tin* various nll«*gation« of tin* plain
tiff. In*, the «ief«‘iulant. will claim at the trial that the statement of claim 
cannot Is* support«*«l upon any hy|H>the«i« of law as a lia*i« of liability 
against the defendant. <*v«*n if tin* plaintiff almiihl be able to prove all In* 
lias ulleged. In such cases it would seem that tin* general «dijcction V»
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the statement of claim is in itself a “point of law." Hurrow» v. Rhode»,
11 HIMt| 1 Q.B. HIM.

There is. however, the authority of Wetmore. •!.. in Yorkton Printing 
Co. v. Magee, 7 Terr. L.R. 54. reaffirmed by the same judge in Smith v. 
C. /'. R.. 7 Terr. L.R. 56 (the latter an employee's action for personal in
juries), that the defendant van not retain in his statement of defence a 
paragraph stating that he would “object at the trial that the statement 
of claim was not sufficient in point of law to sustain the action.”

The English case of Itidder v. McLean, 20 ('li.D. 512. cited hv Wetmore, 
J.. does not appear to advance the proposition which that learned judge 
laid down. As stated by Wetmore, J., the objection in law in Itidder v. 
McLean was made in a somewhat general manner. It was, in fact, a 
general demurrer Indore the addition of demurrers, in an action for a 
declaration of trust founded upon a complicated statement of facts. The 
Court of Appeal held that a general demurrer by one defendant on the 
ground that the facts alleged in the statement of claim “do not shew any 
cause of action to which effect can Is* given as against this defendant," 
was sufficient, although not admitting that the rule would Ik* of universal 
application.

If the defendant to a merely equitable demand desires to place in his 
defence an objection in the nature of the former general demurrer for want 
of equity, it seems appropriate that lie should do so by a clause to the effect 
that the allegations in the plaintiff's statement of claim do not disclose 
any cause of action. Cobb v. (heat Western, 37 Sol. Jour. 106; Thioden 
v. Tindall, 65 L.T, 343; Salomon v. ll’arner, [1801] 1 Q.B. 734.

If. however, a specific ground can In* alleged by the objecting party, he 
should state the ground. (Mgers on Pleading, 7th cd., p. 450, gives ex
amples in the defence of slander actions as follows: —

(a) “The defendant will object that the said words are not action
able without proof of special damage and that none is alleged."

(b) "That the special damage alleged is too remote and is not suffi
cient in law to sustain the action.”

(c) “The defendant will object that the said words, taken either by 
themselves or with any innuendo of which they are capable, are not action
able without pr<H>f of special damage, and that none is alleged."

Referring to the English Rules. Order XXV., rule 2, Odgers says :—
“No one is Itoiind to take an objection in point of law ; the rule ( Order 

XXV. r. 2 l merely says that lie shall Is* entitled to raise it by his plead
ing. At the trial lie may urge any |Miint of law he likes, whether raised 
on tin pleadings or not. This was decided on June 10th. 1886, by a 
Divisional Court ( Day. and Wills, JJ.) in the case of MacDougoll v. 
Knight it al. i Eng.) (not reported on this |Kiint). And it was also the 
law under the former system. (Per Eindley, .1.. in Stokes v. (Iront. 4 C.P. 
1). at p. 28. ) Rut if either party desires to lir.ve any point of law set down 
for hearing, and dis|mscd of liefore the trial under the latter part of rule 
2, lie should raise it in his pleading bv an objection in point of law. And 
having regard to the words of Order XXV. r. 3, it is clearly worth while 
to raise on the pleadings any point of law which will substantially dis- 
jMise of the whole action, as in Mayor, ete. of Manchester v. Williams, 
[1861] | l/lt. 64.” Odgers on Pleading. 7th ed„ 166.
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HARTNEY v BOULTON
Naskalchnniit Supreme Court, Hnultain. \nrlamt», awl

R hr owl. .11. March HI. I 111 4.

1. Thai, dll'—12)—Rkckptiox or kviiikxvk ox voi xthu i.aim—Oman
OF PROOF.

On tin* trial of mi action in replevin for potnenwion of an automobile 
ami a counterclaim for the coat of repair a. the circumstance that the 
plaintitr in giving testimony on the claim incidentally gave some 
evidence a a to the counterclaim d«ie* not disentitle the plaintiff, after 
the evidence on the part of the defendant in proof of the counterclaim 
is put in. to give testimony in answer thereto; and the trial Judge's 
refusal to permit such further evidence is error constituting ground 
for a new trial on the counterclaim.

Appeal by the plaintiff from tin- judgment of tin* District 
Court in favour of the defendant in an action to replevy an 
automobile alleged to lie wrongfully detained as upon a lien 
(a)for repairs. ( b ) foi storage.

The appeal was allowed, with judgment for the plaintiff 
upon replevin, and a new trial ordered as to the counterclaim. 

liussitt Hartley, for appellant.
H. E. Mach mie, K.C., for respondent.

The judgment of the Court was delivered by
Klwood, J. :—The evidence in this case shewed that the auto

mobile for which replevin was brought was the property of the 
plain!iff. and he was entitled to its possession. It was claimed 
on the part of the defendant that the defendant was entitled 
to retain it for a lien (a) for repairs, (b) for storage. It was 
admitted on argument that the defendant was not entitled to 
any lien for storage. The amount claimed for repairs was 
*77.70. and evidence was admitted at the trial, without objection, 
that, prior to the commencement of this i the plaintiff 
had tendered to the defendant the sum of *77.70, and the 
defendant had refused to accept it, or rather had directed the 
plaintiff to we the defendant’s solicitor. The reply to the 
statement of defence did not plead this tender, hut the allegation 
of the defendant that he was entitled to detain the automobile 
until the charges for repairs wen* paid was traversed by the 
joinder of issue. In any event, at the trial evidence was received 
on the part of the plaintiff proving the tender. It was argued 
on behalf of the defendant that the tender was not refused. I 
am of opinion that what took place between the plaintiff and 
the defendant amounted to a refusal, and that the defendant 
had no right to detain the automobile, and the plaintiff is entitled 
to a judgment for the return to him of the automobile. So far 
as the counterclaim is concerned, evidence had been given on 
the part of the defendant proving the counterclaim, and some
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evidence given on the piirt of tin* plaintiff iih to the counterclaim, 
when the plaintiff's counsel requested to lie allowed to call the 
plaintiff as a witness on his own helm If. He had already given 
evidence on his own hehalf on the claim. The learned district 
•lodge refused to allow him to testify on his own hehalf. I am 
of the opinion that he was incorrect in this: that the mere fact 
that lie had given evidence on his own hehalf on the claim, and 
that possibly incidentally some evidence had fieen given which 
(•«mid apply to the counterclaim, did not deprive the plaintiff 
of the right to testify with respect to the counterclaim after 
the defendant had cloned his case on the counterclaim.

The result, in my opinion, is that there should he judgment 
for the plaintiff for the return to him of the automobile in «|ues- 
tion, with the costs of the action; that there should lie a new 
trial of tin* counterclaim; and that the defendant should pay 
to the plaintiff the costs of the abortive trial of the counterclaim, 
and should also pay to the plaintiff his costs of this appeal. If 
the plaintiff has been obliged to pay to the defendant or the 
sheriff any moneys in consequence of the judgment appealed 
from, those money» .-.lionId he refunded to the plaintiff, and if 
necessary execution issue to the plaintiff against the defendant 
for any amount so paid.

Appal allow d; une trial on counttnlaita.

MATTHEWS v. HEINTZMAN & CO.
Sonkalrhi irmi Nuprriur Court, llnultniu, V# irlanils aiul

Ehnuul, Varrh 111. 1014.
1. DaMAISKS it Mil—‘2021—TARIM! ok DKTKXTIOX or PKKHOXAI. PROPKRTY 

—MKAMIHK or DA MASKS.

Whore flu1 2 seller of a piano on deferred payment* unlawfully seized 
him! re took possession of the piano under the mistaken impression 
that the contract of Mile authorized him wo to do on default, the 
nicawnre of damage* for the wrongful detention of wanic for wome 
month* under wiicli seizure and until the return of the pinno to the pur- 
chaser. i* the amount for which the plaintiff could have rented another 
piano of the kind during the period, ami a claim for “damage to credit 
and reputation" liccauwv of the welxure cannot la* allowed.

2. SKT-orr AND cm XTKBCLAIM ill A—2) —Il.I.KCAI. SKIZIBK — VolXTEB- 
CLAIM HiK DUIT.

A defendant may Iw allowed by way of counterclaim all amounts 
«lue from the plaintiff to him at the date of the counterclaim, includ
ing overdue instalment* of the purchase price of gmsls returned to the 
plaintiff and accepted hy him after action brought hy the plaintiff for 
illegal seizure thereof.

Statement A itkai. hy the dcfcmhtnts from the judgment of tile Dis
trict Court in favour of the plaintiff in an action in damages 
for alleged wrongful seizure and retaking possession of a piano 
on default of payment of the purchase instalments thereon.

SASK.
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The appeal was allowed hy reducing tin* plaintiff’s (lainages 
and allowing the counterclaim which had been dismissed at the 
trial.

/•’. IV. Turnbull, for appellant.
('. ./. Lmnos, for respondent.

The judgment of the Court was delivered hy
IIavi.tain, —The plaintiff purchased a piano from the

defendant in June. 11)11. for the price of $390, payable accord
ing to the terms of a written agreement in that behalf. Tin- 
piano was delivered to the plaintiff on June J. 1911. On Decem
ber 23, 1911. the defendant retook the piano under the mis
taken idea that the agreement for sale contained the usual pro
vision for seizure and sale in case of default being made in any 
of the payments agreed upon. On September 12. 1912. the.plain
tiff commenced this action, in which he claims

(<i| The return of tin- piano ;
11, i ssii damages fur the loss of use of piano for eight months;
(c) *12» damage* to tin- plaintiff’* credit and reputation;
(«/) Costs;
(r) Further and other relief.

On October 10. 1911. the defendant company filed its state
ment of defence, in which it admits an unlawful seizure, alleges 
the return of the piano to the plaintiff since the commencement 
of the action, and pays $09 into Court as sufficient to compen
sate the plaintiff for bis loss of the piano during the period of 
detention, at the same time denying any damages. The state
ment of defence also raises the legal objection of remoteness to 
the claim for $129 damages. The defendant also counterclaims 
as follows:—

S. 'Mint it* vhi im iigiiinst the pin inti If i* fur the sum of *140. living 
unpiiid monthly instalment* of money agreed to Ih- paid the plainlilt by 
the defendant for the piano mentioned in the statement of claim under 
the terms of a written agreement lietween the plaintiff amt defendant 
dated June I. lull: and for the further sum of *0.0*2 for interest at the 
rate of H per cent, i*-r annum on said instalment* since same became «lue 
and payable and agreed to Is- paid hy said written agreement. . . . 
Total anmnnt due at this date, *140.02.

The defend»nt itsks:—
(a) That the plaintiff's «lamage In- assessed by this Honourable- Court 

or by au officer of the Court or such other p«-rson as this Honourable 
Court may lie ph-as«-«l to onler.

The case came on for trial, and the learned District Court 
Judge, who tried the case, gave judgment in favour of the 
plaintiff, as follows:—

1 think the plaintiff's claim «if *500 «lamagi-s for tin- loss of n piano 
for some immtlis is too ridienhius to c«iii*ii|«-r seriously. After consider
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mg 11"* «*vi«h*iK*e. I luivi* come to the voneliiwimi that the piano, having Ihm-ii 
rrtunwl. *130. which amount I <lo allow, will reconi|»eniM> the plaintilT 
for the «lamage» aulTeml. In allowing the plaintilT *130 | include in thi* 
amount #5 |ier month damage* for the lo»» of the use «if the piano, ami 
*75 general damage». 'I lie ilefenee shews that the plaintilT could have 
ohtainetl another piano at *5 per month to take the place of the one the 
defcmlunt seized. In the counterclaim it was proven at tin* trial that the 
defemlant seized the piami in Recemlier. 11U I, an«l returneil it in Octolier, 
1012. The action was brought in September, 1012. As the piano was 
wrongfully *t,iz«,«^, I do not set* how the defendant could possibly exjiect 
to make the plaintilT pay for it whilst it was wrongfully in their |Misaession. 
ami when the plaintilT luul no use of it. I theref«ire «lismiss the counter
claim, hut without cost». I'laintilT is. of course, entitled to costs in the

Tin* defendant now appeals from that judgment.
The learned Judge is clearly wrong in allowing anything for 

“general damages.” There is no claim for general damages, 
and the claim for damage to credit and reputation cannot, of 
course, Ik* entertained. The only thing left to decide on this 
point is the amount to lie allowed to the plaintilT for loss of the 
use of the piano. There is uncontradicted evidence that the 
plaintiff could have obtained another piano for $5 or $ti a month. 
He was deprived of the use of his piano for alsmt nine months 
and nineteen days, lie should, therefore, he allowed $80 dam
ages for that item.

As to the counterclaim, I think that the defendant was en
titled to recover on it. The plaintiff acquiesced in the return of 
the piano, and will he paid damages for the loss of its use. and 
is therefore liable to the defendant for all amounts due for 
the piano at the date of the counterclaim. The counterclaim 
will, therefore, be allowed, to the amount of $190, being the 
amounts payable under the agreement up to October 1. 1912, less 
$45 shewn to have been paid hv the plaintiff. The defendant 
is also entitled to interest at the rate of six per cent, per annum 
on each instalment from the date such instalment became due 
until judgment, the first instalment to bear interest being that 
due on the 1st September, 1911.

The result therefore, is that the judgment on the main 
action in favour of the plaintiff is reduced to $(>0, and the judg
ment on the counterclaim is reversed, and the defemlant will 
have judgment on the counterclaim for $190 and interest and 
the costs of the counterclaim. The plaintiff will pay the defen
dant’s costs of this appeal.

As the piano was not returned until after delivery of the 
defence to counterclaim, the plaintiff will Ik* allowed all costs 
incidental to preparing, filing ami serving his defence to the 
counterclaim.

Appeal allowed.
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KIDD v. DOCHERTY SASK

Saskatrhriran Siifircnn Court. \ < irlnntls. I.a mont. a nil Ehrooil, •/•/. S. ('.
March HI. Ill 14. 1<H4

1. Sale ( 8 I H—0) —Parsing of title— Delivery—SrmciKxnr—Ascer
tain ment.

I'nder the provisions of see. IK of the Sale of flood* Act. R.S.S.
1909, eh. 147. a buyer for value of one-half of the grain to Ik* grown 
oil the seller’s land is not. as against execution creditors, vested with 
any property in such grain until his portion shall have been as
certained by a division and setting aside of the specific portion which 
the buyer is to receive.

[Itobinaon v. Lott, 2 8.L.R. 27fl. referred to. |

Appeal in an interpleader issue from the judgment of the statement 
District Court for Moosomin in favour of the claimant.

The appeal was allowed.
/>. Month II, for the execution creditors <appt <).
T. />. Brown, for the respondent.

Newlands, J. ;—Apart from the agreement of sale in this Newismis. i. 
case, the vendor Webb have no claim upon the crop
grown by the purchaser of the land. Docherty.

The provision in the agreement of sale which it is contended 
gives the claimant Webb such an interest in the crop that that 
interest cannot be seized by the creditors of Docherty under 
their execution is as follows :—

And it is further agreed between the parties hereto that all crops to 1m* 
grown on said land, to the extent of one half thereof, shall until said 
principal and interest are fully paid and satisfied he and remain the pro
perty of said party of the first part. who. however, shall not In* account
able for any loss or damage thereto prior to the same being actually de
livered to him, or to his order.

Section 17 of the Chattel Mortgage Act. R.S.S. 1909, ch.
144, says:—

No mortgage, hill of sale, lien, charge, incumbrance, conveyance, trans
fer or assignment hereafter made, executed or created, and which is in
tended to operate and have effect as a security, shall in so far as the 
same assumes to hind, comprise, apply to or affect any growing crop, or 
crop to be grown in future in whole or in part. Is* valid except the same 
be made, executed, or created as a security for the purchase price and in
terest thereon of seed grain.

This clause, in my opinion, makes the above recited clause 
in the agreement of sale invalid, and the vendor of the land,
Webb, the claimant in this case, would have no interest in the 
crop unless he acquired same after it was cut. If he did ac
quire such an interest after the same was cut, the evidence 
shews that there was no actual and continued change of pos-

8
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SASK. session, and therefore it would Ik* void against creditors un
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der sec. 11 of said Act.

La mont, J. :—This is an appeal in an interpleader matter

Dociiekty.

from the decision of the Judge of the District Court for the 
judicial district of Moosomin. The facts are as follows :—

By an agreement in writing hearing date May J, A.I). 1 !>()!>.
I.aiiioiit. 4. II. W. Wehh. the claimant herein, agreed to sell to Hugh Doch- 

erty, and the said Doeherty agreed to purchase, the north half 
of 28-15-3, west of the 1st meridian, for eight thousand dol
lars, said sum, with interest at 71 L. per cent., to he paid hv die 
delivery to the said Wehh at the elevator at Roeanville of one 
half of the crop grown upon the land each year until the pro
ceeds of said half crop at current market prices paid off the 
said sum and interest. The agreement contained the following 
clause :—

And it is further agreed lietween the parties hereto, tlint all crop to he 
grown on said land to the extent of one-half thereof shall, until said 
principal and interest are fully paid and satisfied, he ami remain the 
property of the said party of the tirst part.

It also provided that until default was made in payment 
Doeherty had the right to occupy and enjoy the land. Doeherty 
went into possession and farmed the land. On May 6. 1913, a 
writ of execution for $303.84 against the goods of Hugh Doeh
erty was. at the instance of the above-named plaintiffs, placed 
in the hands of the sheriff of the said judicial district with in
structions to levy the amount thereof out of Doeherty *s goods. 
On the same date a further writ against the goods of the said 
Hugh Doeherty and one George Doeherty was also placed in 
the sheriff's hands. On September 11. 1913. the sheriff through 
his bailiff seized or purported to seize under said executions “a 
one-half interest in one hundred acres of wheat and thirty 
acres of oats in stook on said land,” and on November 26 fol
lowing. lie made a further seizure of the whole of the wheat, 
oats and barley in bins on the said land. On becoming aware 
of this seizure, Webb claimed one half of the grain upon the 
land as owner thereof under his agreement with Doeherty. 
This claim the execution creditors disputed. The sheriff ob
tained an interpleader order, and the matter was tried before 
the Judge of the District Court. As against the first seizure, 
Webb contended that as against his share of the grain it was 
wholly bad, in that it only purported to seize the half share 
of the execution debtor, and as regards the seizure of November 
26, he contended that prior to that seizure Doeherty and him
self had divided the grain, and that it had been agreed that all 
the wheat in a certain granary should belong to him under his 
agreement as his share of the wheat grown upon the land. The
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learned Judge found on the evidence that the grain had been SASK. 
divided, and that the wheat in this particular granary he- s r
longed to the claimant, and lie gave judgment in his favour. 1914
From that judgment this appeal is now taken.

The first question to he determined is. in whom was the r 
property in the grain grown on the land vested before the divi- Docherty. 
sion between Webb and Docherty took place? In Robinson \. i<amont,j. 
Loti, 2 S.L.R. 276. this Court held that where an owner of land 
leased it to a tenant reserving to himself as rent a share of all the 
crops grown upon the land, the whole property in the crop was 
vested in the tenant until the grain was divided and the land
lord's share set apart for him. Does the same rule apply 
where the person growing the grain was not a tenant but a 
purchaser of the land under an agreement of sale in which lie 
covenants and agrees that the property in one half of the crop 
grown on the land shall be in the vendor? I am of opinion 
that it does. I can see no difference in principle as to the pass
ing of the property in the grain between the position of a ven
dor reserving to himself a share of the crop to be applied on 
the purchase-money and a lessor reserving a share of the crop 
as rent. In both cases the person putting in the crop lias an in
terest in the land and the right to the possession thereof, which 
prima fork raises the presumption that he is putting in the 
crop for himself and not as the servant or agent of the vendor 
or lessor. In any case I am of the opinion that the right of a 
vendor reserving to himself the property in “one-half of the 
grain grown on the land cannot he a higher right than if he had 
entered into an agreement with the purchaser for the purchase 
of one-half of the future crop to he grown on the land. In 
such a ease, before any property in the future crop would pass 
the crop must come into existence and be divided so that the 
purchaser's half could be capable ot identification. I he law 
upon this point was stated by Lord Macnaghten in Tailhy v.
Official R> crin r (1888). VI App. < 'as. 52:1 at 54:$. as follows:

It has long been settled that future property, possibilities and ex
pectancies are assignable in equity for value. I lie mode or form of as
signment is absolutely immaterial provided the intention of tile parties is 
clear. To effectuate the intention an assignment for value, in terms 
present and immediate, has always been regarded in equity as a contract 
binding on the conscience of the assignor and so binding the subject- 
matter of the contract when it comes into existence, if it is of such a 
nature and so described as to be capable of being ascertained and identi
fied.

In Halsbury ’« Laws of England, vol. 25. art. :$04. the learned 
author says :—

304. Where there is a contract purporting to In* a present sale of 
future goods, and. when the goods come into existence or are acquired.
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tiw seller deli ver» them to tin* buyer or otherwise appropriate* them to 
him. or the buyer take* possession of them by the authority, given by the 
terms of the contract or subsequently thereto, of the seller, the property in 
the goods is thereupon transferred to the buyer. Where, however, the 
future goods are such as have, at the date of the contract, a potential 
existence, the property in them is prim A facie transferred to the buyer 
wlien they come into existence, so as to In* capable of identification, without 
any further act of appropriation.

Even if we treat the agreement between Webb and Doeherty 
as giving Webb all the rights of a purchaser for value of one 
half of the grain to be grown on the land sold, no property in 
Webb’s half could pass to him until the grain comprising that 
half had been ascertained (Sale of Goods Act, li.S.S. 1909, eh. 
147, see. 18), and it was impossible to ascertain it until the 
crop was divided and a specific portion thereof set aside as his 
share. Vntil that was done, Webb’s grain could not be identi
fied. I am, therefore, of opinion that, until the time when Webb 
and Doeherty made the division no property in the grain 
passed to Webb.

The property in the grain in *' being in Doeherty at 
the time of the division between himself and Webb, could that 
division pass any title to the grain set aside as Webb’s share 
free from the execution ?

Rule 478 is as follows:—
Except as hereinafter mentioned every writ of execution against goods 

and chattels shall at and from the time of its delivery to the sheriff to be 
executed hind all the good* ami chattels or any interest in all the goods 
and chattels of the judgment debtor within the judicial district of the 
said sheriff, and shall take priority to any chattel mortgage, hill of sale
or assignment for the I» . til of all or any of the creditors of the judg
ment debtor, executed l>\ him after the receipt by the sheriff of such 
writ of execution or liich hv virtue of the provisions of the Hills of 
Sales Act has not t effect prior to such receipt as against the credi
tor or creditors’ i' t under the execution, hut shall not take priority 
to a bond fiilc sale by the judgment debtor, followed by an actual and 
continued change of possession of any of his good* ami chattels without 
actual notice to the purchaser that such writ is in the hands of the
sheriff of the judicial district wherein the said judgment debtor resides,
or carries on business.

Under this rule the writs of execution bound all the goods 
and chattels of Doeherty from May 6, 1913, when they were

xecution 
ugla nd 

although
Halsburx

D7D

1
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writs in the sin-riff's Imnds and unsatisfied. The only way by 
which tliv grain thus liound can be freed from tin- executions 
is in ease a sale is made of" it to a buna fUh purchaser for value 
who has no knowledge of tin* executions being in the sheriff's 
bands, followed by an actual and continued change of posses
sion of the grain sold. It is admitted in this ease that there 
was no change of possession. The grain in question was not 
removed from the granary in which it was placed at the thresh
ing. It was always, so far as the public could see, still in the 
possession and under the control of the debtor. The grain be
ing the property of tin- execution debtor and being bound by 
tin* execution prior to the time when Webb claims to have ob
tained property in it, the division of the grain between Webb 
and Dochertv could not displace the execution nor free the 
grain from it. The claim of the execution creditors, there
fore, must prevail. The appeal, in my opinion, should be al
lowed with costs, the judgment of the Court below set aside, and 
judgment entered barring the claim of the claimant, with costs, 
including the costs payable by tin- plaintiffs to the sheriff.

SASK.

sTc

11*14

Dckhkrty.

Lumunt, J.

Ei.wood, J., concurred in allowing the appeal. Elwnod, J.

Appeal allowed.

KERN v. TAMBLYN. SASK.

Nasktttchriran Suprnnr Court. Iluulluin. fLa mont, ami
Klirootl, -LI. \lan h 01. 11114.

8. C.
11*14

1. Bills ami notes (<VA2—118)—Note rum i keii iiy ekxvii—O.xvs 
ON ENDORSEE.

Where the promissory note is shewn to have liecn obtained bv fraud, 
the plaintiff, claiming as endorsee, must prove that la-fore its maturity 
lie. in good faith, gave valuable consideration therefor.

| Faleonbridge on Banking and Bills of Exchange. 2nd cd.. 4f>8. re
ferred to. |
Appeal by the defendant from the trial judgment of the 

District Court in favour of the plaintiff in an action upon a 
promissory note.

The appeal was allowed, and judgment entered for defendant 
on the ground of fraud attaching to the note.

1\ K. Mackenzie, K.C., for the appellant.
W. //. II. Spotfon, for the respondent.

Statement

The judgment of the Court was delivered by
Lamont, .1.:—This action is brought on a promissory note for 

$200 made by the defendant on June 10, 1012, in favour of the 
Farmers’ Steel & Wire Co. Ltd., and endorsed in the name of 
the company by its officers to the plaintiff. The defendant re- 

34— 1 « D.L.R.

Lament, J.
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fuses payment on tin* ground Hint tin* note wiih from
him by misrepresentation and fraud in tin* first place, and that 
tin* plaintiff is not a holder thereof for value. The evidence 
establishes that the defendant was induced to sign the note, 
which was given for stoek in the company, on the representation 
of the company's agent that the company owned a coal mine at 
Lethbridge In-side or near the (Salt Coal mine, and that the defen
dant and other shareholders would get coal for #0.40 per ton, 
and also that the company would, by August, 1912, erect a 
warehouse at Delisle, at which the plaintiff could obtain such 
coal. The company did not erect any warehouse at Delisle. For 
some unaccountable reason the ofTiccrs of the company were not 
questioned as to the ownership by the company of the coal mine, 
hut evidence was put in by the defence that aiilisequent to tin- 
signing of the note the acting-manager of the company, when 
asked where the coal mine was, replied, “That is all news to me; 
1 didn’t know that we owned any coal inim-s." And in January, 
1!M3, when the manager of the company was told that Williams, 
the agent who got the notes signed, had stated that the v
had coal mines and an option on an oil well, replied that they 
did not know anything almut either, and that the company had 
no etNil mines. The learned trial Judge the representa
tions to have Im-cii and to have induced the contract; hut
as the otlieers of the company were not asked if the company 
owned a coal mine in July, 1912, when such representations were 
made, he hesitated at holding that the admissions of the manager 
and acting manager were sufficient to justify a finding that the 
company had no coal mines in July of that year. I have no such 
hesitation. In my opinion, the proper inference to he drawn from 
the statement of the manager is. not that the company had a 
coal mine in July and had disposed of it hy the time he made 
the statement, hut rather that the company never owned a coal 
mine at all. The representation which induced the contract was 
therefore false. If Williams, in making the statement, had in
formation to that effect from the directors of the company, such 

ion was false to their knowledge. If he had no informa
tion on the ct at all, lie could not have had any honest belief 
in the truth of his statement. In my opinion, therefore, the note 
was by fraudulent misrepresentation.

The note having Iteen obtained by fraud, the onus is ii|m>u 
the plaintiff to prove that lie in good faith gave valuable con
sideration therefor: see. Ô8, sub-sec. 2, Hills of Kxehange Act, 
R.S.C. 1906, eh. 119; Falconhridge, Hanking and Hills of Ex
change, 2nd cd., -LX Has he discharged that lie obtained
the note under the following circumstances. In July or August 
he was asked to buy some $30,000 worth of notes given hy farmers 
to the company. After consultât ion with his solicitors he refused.
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Then, in September or Oetoher, one MeKwnn, who wax a dir... -
lor of tlie company, came to the plaintiff with an agreement of 
sale on a section of lain! sold by him to one Beveridge, who was 
the secretary-treasurer of the company. MeKwan requested the 
plaintiff to purchase his equity in the agreement. That equity 
amounted to $27,<MMl. The land, according to the agreement, was 
sold at $48,U0l), of which $12.500 had been paid, and on the land 
there was a mortgage of $8,51)0. The plaintiff says lie refused 
to purchase the agreement unless MeKwnn would give him secur
ity that Beveridge would pay the balance due. MeKwnn agreed 
to give as security some other agreements of the value of $18,000, 
ami notes held by the company to the value of over $25,000. The 
plaintiff agreed to purchase McKwan s equity at $24,000, and by 
an indenture dated October 17. 1012, McKwan assigned to him 
all his right, title and interest in the agreement for sale and in 
the land. Two weeks later, namely, on October 41. 1012, the 
plaintiff obtained the following document :

To .Mm 1 li-nry Kern. Senior, Moose Jaw, Sunk. Dear Sir.— In consider 
nl ion of your purchasing from Austin Eher MeKwnn » certain agreement 
of sale lietween him mul Arvliilinhl <i. Beveridge for section one ill. town 
ship ten I 101, range seventeen i 17 i. west of the second meridian. Snskatvli 
ewnn. we hereby assign to you as security for the due payment by the said 
Archibald (». Beveridge of the moneys owing under the said agreement of 
mile, tlie promissory notes, a list of which is attached hereto.

Without prejudice to your rights as ladder of these notes as against us 
or tlie makers, we may engage any bank, lirm. person or corporation to 
collect the amount of these notes and pay over the same to you. less collec
tion charges not to exceed ten per cent., and such moneys paid over to you 
are to Is» applied upon the purchase-price under the said agreement, 
although the same max not Is- due. and. upon receipt of tlie ifinount due 
upon any note, less collection charges aforesaid, you are authorized to 
deliver up such note to the maker. It is distinctly understood, however, 
that you assume no responsibility in connection with such collections, and 
that, until you have received payment of any note, less collection charges, 
aforesaid, you shall Is- entitled to collect tlie whole amount of such note 
from the maker or endorser.

Should the whole of the said purchase price with interest and charges 
not Is- paid in full when due. you may retain, as owner, the lia lance of the 
above-mentioned notes uncollected at their market value, giving credit upon 
the money then due under said agreement, or in your discretion may dispose 
of the said notes, or any part thereof, in such manner as you may deem lit. 
without notice, protest or other proceeding, and may appropriate the pro
ceeds thereof toxvards repayment of the amount due.

These jniwers shall apply ispially to any other security substituted for 
the foregoing with your consent.

F.xrxikrh Stkki. & Who: Co. Ltd.,
A. A. French, Vice president.
A. V. Beveridge. Sec.-treasurer.

SASK.
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Tamiii-yn.
I.iimini. J.

Dated the 31st day of Octolier. 1912.
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Then follows a schedule of notes, invlmling tin* defendant’s, 
totalling in all something over sfili.'U N H l. The plaint itT says he 

no inquiry as to the standing of the company or the right 
of its officers to pledge the assets of the company to secure tin- 
private debt of Beveridge. There is no explanation by him as 
to how he came to take an assignment of the notes two weeks 
after the assignment of the agreement of sale. Primâ fatie he 
took the assignment of the MeKwan agreement without obtain
ing at the time an assignment of the notes, whieh he knew to 
he the company's property. Nor do I find any evidence that In- 
relied upon the notes as collateral security, or that he did not or 
would not have concluded the deal relying only on his other 
security, lie paid ♦23.1 N HI for an agreement of sale on 
♦27.000 was unpaid. He took collateral agreements amounting 
to ♦IS.IMHl, and then two weeks afterwards took an assignment 
of the company’s notes. A perusal of his whole evidence leads 
me to the conclusion that, with the land and the ♦IH.iNNl collateral 
agreement, he felt safe, and if he received payment for the notes 
it would make him doubly secure. Nowhere does he shew he 
would not have paid over the money just the same, even if he 
had not received an assignment of the notes. Vnder these cir
cumstances, and in view of the fact that the assignment was 
taken two weeks after he Is night the agreement for sale. I am 
of opinion that the plaint iff has not discharged the onus resting 
on him of shewing that lie gave value for these notes. Further
more. 1 am satisfied the whole transaction was a fraudulent one. 
The plaintiff knew the notes were tin* company's property, and 
to ask us to lielieve that he, a business man. had any honest con
viction that MeKwan could pledge the company's property for 
Beveridge's private debt, is to place too great a strain on our 
credulity. I agree with the learned District Court Judge when 
lie says he has “no doubt that the whole thing was a fraud from 
Mart to finish, designed by designing men to swindle the 
farmers,” and I think such fraud is sufficiently established.

The appeal, in my opinion, should lie allowed with costs, the 
judgment of the Court Im-Iow set aside, and judgment entered 
for the defendant with costs.

cl pptal al I u in <1.
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WALTON v. FERGUSON.
Alberta Supreme Court. Ilarreif, Stuart, awl Heck, JJ.

March 30, 1014.

1. Assign mkxth HIM—2Hi—Eqiitikm and net-oits—Diminution or 
«•SICK IlY PARTIAL FAIL VIE Of CONSIDERATION.

Ah u^niiiHt the UHHignw of h mortgage taking with notice and sub
ject to all equities, an allowance may la- ordered hv way of diminu
tion of the purchase price which the mortgage necures, for the mort 
gugee'n failure to supply the use of certain farm equipment which 
the mortgagee iih vendor to the mortgagor had undertaken to do iih 
one of the considerations for the agreement of exchange mentioned in 
the mortgage, or. in the alternative, for damages for breach of con 
tract.

Aj’ifvVi. from the trial judgment in an action by the as
signee of a mortgage given as security for the enforcement of 
an exchange.

The appeal was allowed and the case sent back for re
trial only on questions of the amount of damages to set-off 
against the mortgage or the amount of diminution of the pur
chase price as compensation to defendant for the mortgagee's 
failure to supply the use of an engine and plow.

A. A. McGWivraif, and 7. M. Oldham, for the plaintiff, 
appellant.

.1. II. Clarke, K.< and K. V. Uaherhon, for the defendant, 
respondent.

The judgment of the Court was delivered hy 
Ktiwrt, J. :—In my opinion this appeal must be allowed. 

The plaintiff is the transferee of a mortgage given by the de
fendant in favour of one St alien and sues to enforce the mort
gage. The mortgage contains a clause declaring it to be given 
to protect the rights of the parties under a contemporaneous 
written agreement between them for the exchange of a lium- 
l>er of properties, both chattel and real, the latter being some of 
them farm properties, in which agreement a balance payable in 
money by the defendant to Staffed had been arrived at. The 
agreement did not specify the terms of payment of this bal
ance, but it was left to be inserted in the mortgage. From this 
it is clear that the assignee of the mortgage took, subject to all 
equities, and that the action must he treated as in substance an 
action to recover the balance of the purchase price.

The defence raised was that the agreement contained a 
clause whereby StatTen agreed to permit the defendant to have 
the use of an engine and plow in which Staffen owned a half 
interest jointly with one Haynes, for the purpose of putting in 
her spring crop, that she had been refused the use of it and was 
therefore not liable to pay the mortgage. Then* was a counter
claim. but this was only for rescission of the mortgage.

ALTA

S.C.
1914
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ALTA. At the trial, evidence was adduced by both parties to shew
3 (. whether or not the refusal of the use of the machine had Iteen
10(4 wrongful. The plaintiff was entitled to do this so as to be in

;---- a position to argue that even if a wrongful refusal constituted a
XXAlton good defence as pleaded, there was in fact no wrongful refusal.

Kkrovhon. The defendant gave evidence as to the amount of damages suf-
hi^Tj. fared by her in consequence of the refusal. The plaintiff did

not object to this but did not cross-examine, ami brought no 
rebuttal evidence on the subject. The learned trial Judge gave 
a judgment allowing the defendant an amount of damages 
equal to the first instalment on the mortgage. There had been 
no ion to amend tbe pleadings.

In my opinion, it was not possible, upon the pleadings, for 
the defendant to get a judgment for damages and I think there 
was nothing in the s eomluet of the case which would
preclude him from objecting to an amendment at that stage, 
lie did nothing more than adduce evidence as to the refusal 
to deliver the machine which had been pleaded as a complete 
defence. It is clear that it could not constitute a good defence. 
I do not attach milch importance to the suggestion that the 
implied agreement was that the first payment was to lie made 
out of the crop. No doubt that was the imputation, but ex
pectation is not agreement. The obligation to pay would clearly 
have remained even if there had been no difficulty about the 
engine but only a poor season and no crop on account of weather 
conditions. Although the refusal to deliver the machine was 
not a good defence to the claim, I think it was * , even 
under the defence as it stood, to ask for a diminution of the 
purchase price as compensation for the failure to deliver the 
engine. If some of the cows or the harness mentioned in the 
agreement on which no value was placed had not been delivered 
I think the defendant could have pleaded as a defence that she 
had not got them and ask not for complete release from her 
covenant to pay but for a deduction of their fixed value from 
the purchase price. So here, the value to the defendant of the 
use of the machine which was part of the property agreed to lie 
delivered could, I think, have been given in diminution of the 
purchase price. But the case was not dealt with in that way, 
but either as a case of an absolute defence by reason of the re
fusal or as a counterclaim for damages which was not pleaded. 
In either view, I think there was a mis-trial.

1 agree entirely, however, with the view taken by the trial 
Judge that there was a wrongful refusal to deliver the engine. 
The defendant had no agreement with Haynes. Ilis agreement 
was with Staff'en. and the obligation rested upon StafTcii to see 
that the defendant got the use of the machine. If Haynes
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raised improper difficulties and demanded too much for Un
repairs and also in advance of tin- time they were to In- paid for, 
as he did, it was StatTen's duty to arrange the difficulty with 
his co-owner as best he could and .secure the use of tin- machine 
for the defendant. Instead of doing that he actually encouraged 
Haynes in his improper course. I think it is clear that StafTen Kkhui son. 
was liable in damages and that although lie was not a party, at^Tj 
these damages could lie set oil* against tin* plaintiffs claim.
Moreover, 1 think the measure of damages was not tin- amount,
$35, which Haynes demanded in excess of the defendant's offer.
If Staffen had refused to deliver some of tin- cows or harness 
except on payment of $10 more, for which there was no justifi
cation, certainly tin- defendant would have been right in re
fusing to pay that sum, doing without the cows or harness, 
and asking that their fixed value he deducted from the price 
or, in form, counterclaim for damages for non-delivery of which 
the measure would he the value of the chattels. So lien* I do 
not think the defendant was hound to submit to pay the extra 
sum unjustly demanded and then seek to recover it as dam
ages.

There is no question that tin- defendant did intend to raise 
in some form the question of her rights in consequence of tin- 
refusal to deliver the machine, and although I think the judg
ment below cannot stand, I do not think we should merely 
order judgment to he entered for tin* plaintiff. I think all 
matters in dispute should he settled in this action before it is 
ended, and that the case should be sent hack, upon terms, for 
that purpose. There are two possible courses open to us in 
view of what I have said. The first would be to order a refer
ence to the clerk to ascertain the amount dut- on the mortgage 
and to ascertain the value of the use of the engine and to de
duct this from tin- amount due. The other would be to allow 
judgment to he entered on the certificate of the clerk as to the 
amount due and to permit an amendment of tin- counterclaim 
so as to raise a claim for damages and to direct an assessment of 
them. If there is any essential difference between these courses,
I think it would be due to the possibility of one or the other 
narrowing somewhat the rights of the defendant and therefore, 
as the ease must go back in any case. I think both grounds 
should be left open. The liability of Staffen for damages and 
to make compensation as well as the defendant’s liability for 
the amount secured by the mortgage should be treated as 
settled by our present judgment. There was a clear and well 
understood contest on the trial between the parties on these 
points, and then* is no reason for re-opening them. It is true 
Staffen was not formally a party but he was really represented
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by the plaintiff ami he had every opportunity of giving his ac
count of the matter ; everything bearing upon it was evidently 
brought out and there can be nothing new to he told.

1 may add that another reason for sending the case hack lies 
in the insufficient evidence whereon to ha.se a true estimate of 
the damages. There was no evidence of the cost of seeding, or 
of harvesting, threshing and marketing. This evidence is in 
any case necessary before an estimate can be made. The case of 
Chaplin v. Mirks, f 19111 2 K.lt. 7^(5, shews that uncertainty is 
not an insuperable obstacle in assessing damages.

The appeal should 1m* allowed with costs and the defendant 
should he allowed to amend her pleadings so as to make a claim 
for damages and for compensation, and tin* case should go hack 
for trial merely to ascertain the proper amount of damages or 
compensation, and when these are ascertained the amount should 
he set off against the amount prima fade due on the mortgage 
which is only a matter of calculation, and judgment then en
tered accordingly. The costs of the first trial should also Ik* 
paid by the defendant in any event. The general costs of the 
action and of the second trial should he in the discretion of the 
Judge at the second trial.

Appeal allowed.

REX v. CRUIKSHANKS
Alberta Supreme Court. Ilarrry, C.J., Peek, ami Simmons. ,/,/.

March .30. 1014.

1. Justice of tiik peace i # III—10)—.Tvrimiuction—Sitting at request
OF ANOTHER JUSTICE.

The exclusive 'jurisdiction which hy Alberta Statutes 1007, eh. 5. 
in to attach to the first justice of the peace taking cognizance of the 
case is sullicicntly displaced within the exception authorizing another 
justice to act on r«*quest, where the justice taking the information 
did so at the request of the trial justice accompanied by the latter's 
intimation that lie himself would conduct the trial; acquiescence in 
such proposition is equivalent to a counter-request bv the justice 
taking the information that the other justice should take the trial.

2. Dentists ( 11—6)—Unlawful practice — Mechanical dentistry —

Taking impressions of the gums and tilling teeth as a business, con
stitutes a practice of dentistry which, in Alberta, can In* done for 
hire and gain only by a licentiate under the Dental Association Act, 
Alta. 1MM. eh. 22.

3. Dentists <fil—ti)—Unlawful practice—Several attendances on
ONE PERSON.

While a single act does not constitute a "practising” of a profession 
or trade, the practice of the profession of dentistry is shewn by ser
vices for only one customer on different dates, rf.gr. the taking 
impressions of the gums and lilting the plates for artificial teeth.

| As to proving more than a single act in infringement of licensing 
statutes against "practising” a profession, see also It. v. Lee. 4 Can. 
IT. ('as. 4Id; It. v. Whelan. 4 Can. Cr. Cas. 277; It. V. Itafjenberg, 15 
Can. Cr. Cas. 2fi7; It. v. Armstrong, 1H Can. Cr. Cas. 72.)
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Motion to quash two summary convictions for unlawful 
practice1 of dentistry in breach of the Dental Association Act 
(Alta.)

ALTA.

8.C.
1914

,/. M. ('arson, for the respondent. Crown.
,/. McKinley Cameron, for the appellant, accused.

SHANKS.The judgment of the Court was delivered by shanks.

Simmons, J. :—Counsel have agreed that this application may simmom. j. 
be treated as an appeal from the decision of Mr. Justice Stuart, 
who dismissed an application by way of certiorari to quash two 
convictions made by police magistrate Sanders against the defen
dant for practising dentistry contrary to the provisions of the 
Dental Association Act (Alta.) 190(1, eh. ‘22, or in the alternative 
as an application <h novo to this Court to quash these convic
tions. Counsel also agreed that the questions of law involved 
should be decided upon the following material: the information 
ami complaint and conviction in each case and an affidavit of 
police magistrate Sanders, and that the contents of these docu
ments shall be treated as the material facts.

The information on the first charge is as follows:
TIuit .1. It. ('ruikshanks of Calgary, a person not Imliling a valid cor- 

tificato of license to practise dentistry under the Dental Association Act 
of the Province of Alherta, and not duly registered under said Act. did 
on June 1. 1913, amt duly 5. 1913. practise the profession of dentistry for 
hire and gain, at Calgary in the province of Allierta. contra-y to the said 
Dental Association Act of the Province of Allierta, In taking an impression 
in a soft substance of the upper gums of the mouth of Annie Mason and 
making therefrom a plate and set of artificial teeth for and to lit the 
upper gums of the said Annie Mason on dune 1. 1913. for money, ami In- 
treating and tilling a tooth of one Charles A. Brown on July 6, 1913, for

The second infnrm.ition is dated July 31, Iff!3, and charges 
the defendant.
that on the 25th, 29th. 28th, 29th and .‘ttltli day* of duly. 1913, lie took 
impressions in a soft substance of the gums of one Klizuheth Fletcher and 
made therefrom two plate* ami a set of artilicial teeth for the sum of 

of which $5 was paid by her to the defendant.

Four grounds of appeal are raised by the applicant:
1. The acts alleged do not constitute the practice of dentistry.
2. A single act «lops not constitute the practice of dentistry.
3. Priority of jurisdiction in the magistrate who received the informa 

tion excluded the jurisdiction of police magistrate Saunders, who tried 
the actions.

4. Magistrate wrongfully received evidence of the first conviction before 
convicting <m the secoml charge.

Dealing with the third question first the appellants rely on 
the statute eh. 5 of 1907, sec. 9, amending the Act respecting
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Police Magistrates and Justices of the Peace, which is as 
follows :—

Jurisdiction in any particular case shall exclusively attach in the first 
justice of the peace, or where more than one justice is required the first 
justices to the required number duly authorized who has or have posses
sion and cognizance of the fact: Provided, that at the request of any such 
justice or at the unanimous request of any such justices where more than 
one justice is required, any other justice or justices may take part in any

Section 9, sub-see. (5), of oh. 13 of 1906, an Act riwpceting 
Piiliee Miigistrntvs and Jnative* of tile Peace, i* as follow*

It shall not lie necessary for the |mliee magistrate or justice who acts 
before or after the hearing to be the police magistrate or justice or one 
of the justices by whom the case is to Is* or was heard and determined.
It is contended that the effect of the amendment of 1907 is to 
repeal euh-wee. (5) of sec. 9 of eh. 1-3, 191 Hi. I do not consider 
it necessary to decide that matter.

in the magistrate’s affidavit it is set out that, in the ease 
of the second , the informant appeared before him
and the magistrate requested J. R. Royce, a justice of the peace 
residing in Calgary, to take and receive the * ‘ ion and 
complaint of the said Mason, and he, the said Sanders, informed 
Royce that lie, Sanders, would hear the evidence and conduct 
the hearing and take sole charge of the balance of the ease, 
all of which the said Royce acquiesced in and agreed to. 1 am 
of the opinion that the acquiescence of Royce was equivalent 
to a counter-request that the magistrate Sanders would take 
charge of the hearing. It is convenient to dispose of grounds 
(1) and (2) together.

Dentistry is defined :—
A special ilvparturv of iihmIIvhI «clems* vmhrnnng tin* structure. func

tion uikI thvriqivutivM of the mouth ami contained organs, specifically the 
teeth, with their surgical and prosthetic treatment. (Encyclopaedia 
Britannica ).

The science of dentistry, like many others, has advanced in 
later times, especially in the direction of preserving and repairing 
teeth and in substituting artificial teeth, and we are entitled to 
take cognizance of what is common knowledge in this regard. 
It is contended that the manufacture and supplying of artificial 
teeth is a mechanical trade and does not come within the term 
“practice of dentistry.” There may he a good deal of force in 
this argument in so far as it applies to the manufacture of arti
ficial teeth, but the taking of impressions of the gums and the 
connecting of these teeth in plates to fit the gums and filling 
teeth are not acts which it can be said are not included in the 
term “practice of dentistry.” The preamble of the Act 
recites :—

704810
2350
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Whereas ... it i» fur the protection of tin* puliliv 'liât a ALTA,
certain standard of qunlilication should be required of each practitioner 
of said profession, etc. 1«U4

I apprehend that the legislature considered it necessary that ----
a certain standard of qualification was necessary before any one ItKX 
should la* allowed to perform surgical or prosthetic work upon Crvik-
the mouth in relation to the teeth, Common knowledge informs shanks.
us that these acts constitute what it generally accepted as within Bimmonii j. 
the term practice of dentistry, and one who takes impressions 
of the gums and who fills teeth is such a person as the legislature 
must have contemplated when it enacted that a certain standard 
of professional knowledge was necessary in the public interest.
On the other ground, that a single act does not constitute an 
offence, the appellant fails upon the facts. There is no doubt 
that the law does not contemplate a single act as constituting 
the practice of a profession or trade : Apotlircarits Co. \. Jnms,
118113] 1 Q.B. 81) at 95.

The first information relates to acts performed for two differ
ent persons on different days. The information of duly 8 
charges two specific acts of practice at different dates upon dif
ferent persons, so that it cannot be contended there was only a 
single act. The information might more properly have charged 
the defendant with practising dentistry within the period of 
the tiist and second acts, and the specific acts which now appear 
upon the information would have constituted the evidence of 
the practising, but no objection has been taken on this ground.
The second information relates to specific acts performed for 
one person at different dates, and the same remarks would apply 
as to the form of the information. The fact that the work was 
all done for one person can not bring them within the descrip
tion of a single act.

The grounds raised under No. (4) are very important.
Sections 851 and 9(13 of the Code provide for the form of 
indictment and procedure in the case of a person charged with 
an offence for which a greater punishment may be inflicted by 
reason of such previous conviction. The indictment must state 
that the offender was at a certain time and place convicted of an 
indictable offence or offences (851 Code). Cnder sec. 963 Vr.
Code, the defendant shall be arraigned in the first instance upon 
so much only of the indictment as relates to the sulisequent 
offence, and if he pleads not guilty tin* trial proceeds upon the 
subsequent offence, and. if convicted, the defendant then is 
asked if he was previously convicted, and if he does not admit 
it the jury shall then be charged to inquire as to such previous 
conviction. Provisions having the same effect are in the Canada 
Tomperance Act and the Liquor License Acts of the different 
provinces. Na such provision is in the Dental Act. Part 15
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provision, and secs. 8f>1 and 9b3 of tin* Code apply to indictable 
offences only. It was, therefore, necessary that the prosecutor

Rex
should allege and also prove the first conviction as part of his 
case before conviction of the subsequent offence.

SHANKS.
The application should be dismissed with costs.

MAN. GUNN v. HUDSON’S BAY CO.

K. B.
1014

Manitoba King's Bench, Macdonald, J. April 3, 1914.

1. Arbitration (§ IV—10)—Submission—Stipulation for—Stay of action. 
A stay of proceedings in an action may be had under the Arbitration 

Act, R.S.M. 1913, eh. 9. where the original contract between the parties 
definitely stipulates for submission to arbitration in a such as
that in respect of which the action is brought.

Statement Appeal from the order of the Referee staying proceedings 
under the Manitoba Arbitration Act, R.S.M. 1913, eh. 9, in an
action under a......... contract.

The appetd was dismissed.
E. /< Garland, for the plaintiff.
S. J. Roth well, for the defendant.

Mardonald, J. Mac Donald, ,).:—Appeal from the order of the referee staying 
proceedings under the provisions of the Arbitration Act, eh. 9, 
R.S.M. 1913, on the ground that the matters in question arc* 
matters which by the agreement referred to in the statement of 
claim were to be referred to arbitration.

The agreement mentioned provides that the plaintiffs should 
erect for the defendant a store in the town of Yorkton. It further 
provides that final payment shall be made within twenty days 
after the contractor has substantially fulfilled his contract, but 
upon the* issue of a final certificate by the architect that the* works 
are completed and the* last payment due under this contract and 
indicating the amount thereof or state in writing in what respects 
the works are incomplete and his decision shall be final, subject to 
arbitration as in the* contract provided.

Article 3 of the contract provides that no alteration shall be 
made in the works except upon written or verbal order of the archi
tect, and in case of dissent as to the value of the work the same shall 
be referred to arbitration.

Article 12 provides for the appointment of arbitrators.
A has arisen as to the value of the alterations made in

the works and the plaintiff must abide by his agreement to arbi
trate. The appeal must be dbmissed with costs.

Appeal dismissed.
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SHEARER v. CANADIAN COLLIERIES B.C.

Hritixli Col ii in bin Court of I /#/»«/. Macdonald. C.,l.\.. Irriny Marlin, C. A. 
Oallihcr, and McPhUlips, •/./..!. February 23, 1914. j

I. Mastkb axii nkhvaxt t 8 11 B—143»— Asm mctiox ok risk—Common
LAW LIAIIILITY—MAC IIIXLKY—KXOIXK 1‘AVKIXO.

When* tin* machinery of a plant is in such a state of repair that 
nn more than ordinary care and attention are reipiired to keep it 
safe, the master satisfies his common law liability if lie places com 
petent persons in charge and sees that adequate materials are kept 
on hand for use by them in keeping the machinery and plant in a safe 
condition : and lie will not Is* liable at common law for injuries to an 
employee attributable to a fellow servant's neglect to use the materials 
provided ( cx. yr. engine packing i. although there may Is* a restricted 
liability under an employers' liability law.

{Canada W oollen Mills \. Traplin, 35 Can. S.l'.ll. 424. distinguished :
KaifoUr V. Canadian Pacific II. Co.. 5 Man. L.IL 21*7. 3U5; Matt ham 
\. Hamilton Fonder Co.. It A.R. (Ont.) 2 til ; Wood \. Canadian 
Pacific It. Co., tl 1M.IL 5ÔI. 30 Can. S.C.Ii. 110. speciallx referred 
to; see also Scott v. Toronto Fnirrrnily, 10 IJ.L.R. 154. 4 O.W.X.
1194. |

Appeal from tin* judgment of Morrison, •!.. in an action statement 
liasvd both on the Kmployers' Liability Act and at common law, 
awarding the plaintiff damages in excess of the damages re- 
coverable under the Act. The question involved was whether 
there was any liability, apart from the Act. to justify the ex
cess.

The appeal was allowed and a new trial granted, Irving,
J. A., dissenting.

Davitr, K.(\, for the appellant.
Deacon i Wilson with him), for the respondent.

Macdonald, C.J.A. :—After perusing the evidence 1 am eon- M»cdon»id, 
vinced that the plaintiff failed to make out a case at common 
law. This conclusion is based very largely on his own evid
ence and that of his witnesses, and not so much on conflicting 
testimony as between the plaintiff's witnesses and the defend
ants. In fact there is no real conflict in this issue.

The pumping engine in question appears to have been of the 
usual type, and when kept in proper adjustment and repair 
not to have been defective. Like all engines and pumps, it re
quired packing from time to time to keep it in efficient working 
order, and on the night in question I think it is apparent from 
the evidence, that it was not then in efficient working order.
As a result, the plaintiff was injured in attempting to start the 
engine.

There is quite sufficient evidence to support the jury's con
clusion that plaintiff was not guilty of contributory negli
gence in doing this, and that he did it in response to the orders 
of the person having superintendence over him. This being so,
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(dissenting)

the pin in tiff though not entitled to succeed at common law, 
was, in my opinion, entitled to succeed under the Employers’ 
Liability Act. The verdict, however, is admittedly a common 
law verdict, being for a much larger sum than could have been 
given under the Act.

The case will, therefore, have to go hack for re-trial, so that 
the damages may be assessed on a proper basis unless the par
ties can agree upon the amount which ought to have been award
ed by the jury had they awarded them under the Act.

The appeal should, therefore, be allowed, and a new trial 
ordered.

Irving, J.A. (dissenting) : The plaintiff was injured by the 
unexpected starting of the pump which was out of order, and 
which the plaintiff was trying to start in an unusual manner. 
The amount of damages awarded can only be awarded if the 
action can be sustained at common law. If the case is only 
maintainable by virtue of the Employers’ Liability Act, the 
amount awarded cannot be reached.

The action, according to the statement of claim, proceeded 
on u common law basis, and also under the Employers’ Lia
bility Act. At the close of the plaintiff’s case there was no re
quest to withdraw the question of common law liability. In my 
opinion, the plaintiff established a prima facie case at common 
law when he shewed (a) that lie, the fire boss, was called upon 
to start the pump, in the event of its stopping during tin» ab
sence of the pumpman, who was familiar with the extraordinary 
methods required to set it going; (b) that these extraordinary 
methods involved a certain amount of danger to a person hav
ing to resort to them; (c) that its defective condition had ex
isted for weeks; and id) repairs were not being made by the 
pumpman.

The negligence of the defendants was their neglect to remedy 
the defects which either might have been in the drum valve 
(p. 147) and could not be stopped by packing by the pump
man, or which that man. McFarland, was incapable of doing with 
the ordinary material supplied to him. There was no evidence 
by McFarland as to the pump, nor from anyone as to his in
competency. The jury had then before them a competent man, 
supplied with proper material, and yet, nevertheless, this de
fective state of affairs was allowed to exist for weeks. Now, 
when an amateur mechanic—such as the plaintiff was—is re
quired to start this pump going whenever it failed to work. I 
think we have evidence of a defective system.

The Judge’s charge made no reference to the difference be
tween the two classes of action, until the direction as to dam
ages was given. The learned Judge referred to an allowance
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to he made for pain and guttering. In that connection, the de
fendant's counsel suggested that the damages should he limited 
to what could he recovered under the E rs’ Liability Act.
There was no objection to the jury considering this case as a 
case at common law. The argument put before us is that the 
condition of the pump was one which arose out of its daily or 
ordinary use, and which could he remedied by the use of packing 
(which it said was supplied) by the ordinary pumpman 
(who, it said, was in attendance that night). On these points 
we have no express findings. Where a ease at common law is 
made out by the plaintiff, and evidence to displace that ease is 
gone into, and the whole submitted to the jury, without objec
tion, 1 think we should not be asked to re-trv the matter.

The defendants, if entitled to anything, ........ntitled to a
new trial on the ground of misdirection or non-direction amount
ing to misdirection, but that point is not open to them.

B.C.
a a.
1014
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Irving, J.A. 
(dlseentlng)

Martin. J.A. :—After a careful perusal of the appeal book Martin,j.a. 
I can only reach the conclusion that there was not sufficient 
evidence to go to the jury in support of the contention that this 
pump had fallen into such a dilapidated state that the defect 
in it
was . . . <mc arising from (its) general worn-out condition and from 
the fact that it had lived its life.
to (piote from the language used by Davies. J.. in ('anailii Wool
len Mills v. Traplin (1904), 35 Can. S.C.R. 424 at 434, and 
which is relied upon, and, in the circumstances, unless this con
tention can he sustained, the verdict at common law cannot 
stand.

It is desirable to add that the fact that the jury did not 
answer the questions submitted to them by the learned trial 
Judge. Mr. Justice Morrison, has added to the difficulty in de
ciding this matter. It is true that he did nominally submit 
questions to the jury, but. in so doing, lie made these observa
tions, as reported at p. 155 of the appeal book:—

Now. gentlemen, of course, you need not answer these questions. You 
may bring in a verdict, say for the defendant, if you think the plaintilf is 
not entitled, or for the plaint ill", however, if for the plaintilf: sav. for 
the plaintilf so much, just a general verdict. You have nothing to do 
with the coats. I nay it is not necessary for you to anawer these ques
tions, you may if you desire.

The jury rightly took the view that this was really an in
vitation to disregard them, which appears from the apt reply 
of the foreman, who, after announcing a general verdict in 
favour of the plaintiff' for $7,500. said, in answer to an inquiry 
about the questions: “We did not bring them in, we tore them 
up.”

D2A
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With till «lui* respect, I feel at last constrained to say. since 
the difficulty is living made so often, that the eases above cited 
shew, and some of them expressly declare that this is not a 
proper conception of tin* duty of tin* Judge or tin* jury to the 
litigants or to this Court, and the jury should not lie thus dis
couraged from, hut encouraged in. answering questions; my long 
and profitable experience on this encouragement is mentioned 
in (iuthrit v. UnnUimj, 15 ll.C.R. 451. And if the answers 
should be inconclusive or indefinite, the long established, simple 
and effective course should he followed of sending the jury 
hack to make their meaning plain: </.. Hai/fithl v. It. C. Ehrtriv 
It Co., 14 ll.C.R. :161. which course is also adopted in Ontario; 
<•/. I)nrt v. Toronto It Co. ( 11112), 8 D.L.R. 121, wherein it was 
said, page 125:—

It in mitvli In he regrettisl that the jury were imt required to give more 
definite and undcr«tandnhle answers to questions six and eiglit; the failure 
to dn that makes the delay, cost and worry of another trial unavoidable.

The appeal. I think, should lie allowed, and a new trial 
ordered, which is necessary because the judgment as entered 
for $7,500 is based only upon a liability at common law, and 
though a liability under the Employers’ Liability Act is ad

it is to be regretted, in the interest of litigants, because it 
is in their interests that their rights should be correctly and 
expeditiously determined, that, after repeated statements in 
reported and unreported judgments of this Court. e.g.% Andrews 
v. It.C. Khvtri*• A*. Co., 18 ll.C.R. 25; Arntislmir v. Ilritisli 
Columbia Ekctru It Co. 1913), 11 H I, R. 393, 1" I1.C.R 152; 
MeElnum v. II.C. Elee. If. Co. (1013), 12 D.L.R. 075; and Cook 
v. Xeirport Timlor Co., infra, largely based on views expressed 
in the Supreme Court of Canada cited in duthrù v. U nutting 
(1010). 15 ll.C.R. 471. as to the proper course to be adopted 
in questions in negligence cases, some trial Judges continue to 
deprive us of the assistance we are entitled to expect from them 
in this respect in the discharge of our appellate duty. The 
last unreported ease wherein we drew attention to this matter 
was in Cook v. .V# U'/tort Timber Co., decided last Term on the 
20th of Xovemlier, 1013. wherein the same learned Judge who 
decided the case at bar. gave, as appears by the report on p. 
107 of the appeal book, the following direction to the jury in 
the point :—

New. a* to tilt1 question*. I will Inive question* to you. hut it in not 
necessary for you to answer them. You iiectl not him* any regunl a* to 
the troiihle that Court* of a|i|ioal ami other Court* have in struggling 
with your venliet ami tloii't hesitate to come to any eoiielusion you see lit, 
iiimI answer the i|iie*iion* or not a* you see lit. You haven't anything to 
•III with the siil»sei|Ueiit course of the |iroeifiling*.
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milled, yet the usual coursa1 of taking a finding of alternative 
damages under that Act, so as to avoid a new trial, was un
fortunately not followed.

Uallihkk, J.A. : I agree that the appeal should In- allowed. 
J do not think the facts of the ease bring it within tile jurisdic
tion of the Supreme Court of Canada ease, ('amnia Woolhn 
Mills v. Tld plia, :$5 Can. S.C.It. 424. I regret that the jury «li«l 
not sec lit to hring in an alternative finding as to damages un
der the Employers’ Liability Act, which would have prevented 
the costs of a new trial here. I have no other course hut to 
send it hack for a new trial.

McI’iiillips, J.A. :—This is an appeal in a negligence action 
from the judgment entered by Mr. Justice Morrison upon a 
general verdict of the jury finding in favour of the plaintiff, 
and for $7,0(10 damages. Questions were submitted to the jury, 
hut were unanswered.

The case comes before the Court of Appeal, in my opinion,
in a most unsatisfactory way. The questions should have 1....
answered, and whilst it is true, under the practice, the jury may 
bring in a general verdict, yet in a ease where it is questionable 
whether there is liability at common law it is all the mon* im
portant that questions should lie answered. It will heroine a 
serious matter for consideration for the law-making authority 
as to whether or not in the interests of justice it should not lie 
obligatory upon a jury to answer questions directed to the 
specific acts of negligence charged, and where the Employers' 
Liability Act is invoked—questions directed to those facts which 
are necessary to be found without which the workman can
not recover, that is. the Employers’ Liability Act. whilst impos
ing a liability which would not lie upon the employer at com
mon law. only imposes it with the necessary facts being found 
in favour of the workman.

In my opinion it is a most unsatisfactory condition of things 
to have an action go to trial with a large amount of evidence ad
duced, and a general verdict found, leaving it to the Court of 
Appeal to sift that evidence and to determine whether the jury 
were entitled to find at common law or only under the Em
ployers’ Liability Act. especially when invariably there are 
disputed questions of fact which vitally affect the question as 
to whether there is or is not liability at common law or under 
the Employers’ Liability Act.

Mere the verdict in amount. $7.500, is in excess of the 
amount which could have been allowed under the Employers’ 
Liability Act as I calculate it. taking the estimated earnings 
for the three years preceding the injury; these may be said

35—Kl
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to have been $10!) a month, and would for three years amount 
to $d,!)24, and that sum would be the total amount the plaintiff 
could be allowed—if there is liability only under the Employ
ers’ Liability Aet.

Upon the facts as 1 glean them, the plaint ill* was injured 
because of the faet that the Mingle ram pump stopped on the 
centre. It is apparently admitted that a pump in the beat of 
repair may do thin. There is evidence that the plaintiff was 
told to attend to the pump by (Jillcspic, the overman. The 
plaintiff was not the pump man. It is whether, at the
time of the accident the pump man was on duty. Without ex
press instructions the plaintiff would not have any right or 
duty to interfere with the pump. There is not such evidence 
as warrants a holding that there was delapidation, or that the 
pump was not, as installed, a proper and safe pump. There is 
not evidence to warrant the holding that fit and proper persons 
were not in superintendence, and that all facilities were avail
able to make proper repairs; and there is not sufficient evid
ence to bring home to the defendant company the " r of 
the pump, but there is evidence that the state of disrepair was 
known to others in superior authority to the plaintiff, and that 
the plaintiff was acting under instmet ions from (iillespie in at
tempting to keep the pump in action. Therefore, upon the 
facts as I find them there is no liability upon the defendant 
company at common law, but there* is liability under the Em
ployers' Liability Aet, and as I conceive it to be the duty of 
this Court to, in all cases, obviate the necessity for a new trial 
where possible, judgment ought to be entered for the plain
tiff for $‘1.!)24. and the judgment appealed from varied to that 
extent.

The jury having found generally in favour of the plaintiff, 
it may be well considered that they did so upon facts which 
they have believed sufficient to found liability under the Em
ployers’ Liability Act, and if, in my opinion, that conclusion 
can reasonably be drawn, and that there are no facts remain
ing in dubiU>, then it is the duty of this Court to enter judg
ment for the plaintiff for the reduced amount. I am rather 
supporti-d in this view by the line of argument of Mr. Davis, 
the learned counsel for the appellant, who, in the course of an 
able argument directed to establish no liability upon the defen
dant company, could not gainsay that the questions of faet were 
for the jury, and that there was evidence upon which the jury 
could have found liability against the defendant company 
under the Employers' Liability Act, were such a finding upon 
the facts an unreasonable one, then only should we send the 
ease back for a new trial. Paquin v. Beau clerk, [ 1906J A.C.

04
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148, 75 L.J.K.B. 395, is a clear authority for tin* course which 
I here adopt in deciding that judgment should he entered for 
the plaintiff, varying tin* judgment below as 1 have stated. 
Had the jury been instructed as I submit they should have been, 
to assess the damages under each branch of the claim, we would 
not be in the difficulty we now are; but in the interests of jus
tice, and to prevent unnecessary costs being visited upon the 
litigants, tIn* ends of justice require that this Court should 
now proceed and dispose of this action in the way of finality, 
in so far as the due exercise of jurisprudence admits of it be
ing done. I might further add that we could treat the verdict 
of the jury as being excessive ami reduce it to that sum which I 
have stated would be the correct amount—liability being only 
under the Employers’ Inability Act. Authority for this course 
is to he found in (). 58, r. 5A, marginal No. 869a.

In a review of the law I think it can be well stated in the 
language of the Lord Chancellor in Wilson v. Merry, L.R. 1 
Sc. App. 326 at 332:—

What the master is, in my opinion, Ixniml to his servant to ilu in the 
event of his not personally snpvrinU'niliii" ami directing the work, is to 
select competent ami proper person* to «lo so, ami to furnish them with 
aclv«|iiate material ami resources for the work. When he has done this he 
has, in my opinion, done all that lie is Isniml to do. And if the persons 
so selected are guilty of negligence that is not the negligence of the
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Vpon the facts of this case it cannot, in my opinion, be 
established that the works and plant were not properly con
structed and installed, ami the cases which well elucidate tIn
law, arc Ragottc v. Canadian Pacific It. Co., 5 Man. L.R. 297- 
365; Matthews v. Hamilton Powder Co., 14 A.R. (Ont.) 261; 
and Wood v. Canadian Pacific It. Co., 6 B.C.R. 561, 30 Can. 
8.C.R. 110.

Cpon the facts of this case I do not consider that knowledge 
was brought home to the defendant company of the defect in 
the pump, and it follows that there can la- no liability at com
mon law. The authorities to support this view are Williams v. 
Birmingham Battery ,i Ifetai Co.t 1899 2 Q.B. 838, and 
Matthews v. Hamilton Ponuhr Co., 14 A.R. (Out.) 261. The 
pump was not in such a state of disrepair but that ordinary 
care and attention would have rendered it safe, and there were 
competent persons in charge, and adequate materials at hand, 
and the failure was that of, and the negligence only of the per
sons in superintendence, t.c., this was a case where there was 
proper machinery and competent servants, but negligence and 
failure on the part of those in superintendence to do ordinary 
repairs, and express orders by the overman Gillespie to the 
plaintiff to attend to the pump; and by reason of this, and
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only InmuHv of the Employers’ Linhility Act, is there lia
bility. An authority in support of this view is Henderson v. 
Carron Co. (188Î1). 16 Rettie’s R. (Sc.) 633.

Mr. Beven, in his work on Negligence, vol. 1, 3rd ed., at 
668, 6811. remarks upon the difference in the law as expounded 
by the Irish Exchequer Chamber in (Conway v. Belfast and 
Xorthern Counties /,*. Co. (1875), Ir. R. 9 C.L. 498, Jr. R. 11 
C.L. 34.1, and tin* English Court of Queen's Bench on the point 
of vice-principal or representative. The Irish Court holds that 
there is liability for the acts of the altir ego, but not so in Eng
land. Beven, at p. 669, says :— *

If the case of Hoir cl lu v. La adore Siemens Hier! Co. ( 1874 ). L.R. 10 
Q.ll. titi, had lieen brought to the attention of the Irish Kxrhequer Cham- 
Imt. it is (liflirult to understand how that Court could have avoided 
noticing it; and a* the ca*e wan distinctly referred to in the judgment 
of the Court lielow it in equally dillicult to see how it could fail to lie 
brought to their notice.

Beven, 3rd ed., at p. 669, dealing with Wilson v. Mi try, L.R. 
1 Se. App. 326 at 332. and the language of the Lord Chancellor 
above quoted, says :—

'I hi* opinion does not seem to have Iteen excepted to by any of the 
other law I/irds, and if Blackburn. .1.. is right in the concluding sentence 
of his judgment in lloirrllti V. Lamlurr Siemens Steel f'o., the decision of 
the House of Lords is distinct at least so far ns this, that the fact that 
the servant holds the position of vice-prineipnl does not affect the non
liability of the master for his negligence as regards a fellow servant. The 
case of Coniray v. Itrlfast ami Xorthern Counties It. Co., then so far as 
it draws a distinction Itetwi-en a “vice-principal" and a manager and 
foreman runs counter to authority.

Lord WiitKon in Johnson v. Lindsay, 11891) A.C. 371 at 
387, adopts “the compendious definition of the principle upon 
which the master's non liability rests,” given by Blackburn, 
»l., in Iloicells v. Landore Steel i'o., supra.

Beven, 3rd ed., 670, says :—
The Scotch Courts at once accepted the full effect of !>ird Cairns’ 

judgment. This is clear from Snuhlon v. Mosseml Iron Co. (IR7tl|. .1 
Bet tie HUH, where Lord Ardmillan says ( 3 llettie 874) -

“In that case” ( W ilson V. Merry) “I then attempted as I had done on 
previous occasions, to make a distinction and exception in regard to the 
position of a superior manager with general *u|ierintendence whom I was 
dis|Mtsed to regard as the representative of the master rather than ns a 
fellow workman of the man injured. The distinction was not accepted. 
The House of lairds in affirming the judgment, placed the case on the 
broader ground tliat in a ipiestion of damages for injury inflicted by the 
fault of one servant on another, down through the whole gradation of 
servants, the employer is not res|sinsible, unless personal fault on his 
part is instructed. The opinion of I»rd Chancellor Cairns leaves no 
doubt on this matter.” . . . The conclusion is, therefore, inevitable



16 D.L.R.J Siiearkr v. Canadian Collieries. 549

that persons in all grades of employment that can lie coinprchcmled as B.C. 
“common” are included within the disability to recover against the etn- ~ 
ployer for injuries sustained from the negligence of jiersons of any grades 
whatever in the same employment.

It follows, therefore, that in my opinion, and as prev y Shearer 
expressed upon the facts of this ease, there is no liability at Canadian 
common law, but there is under the Employers’ Liability Act. Collieries.

I would, therefore, allow the appeal to the extent of vary- h"m™,j.a. 
ing the judgment by directing a judgment to be entered for 
the sum of $3,924 damages under the Employers' Liability 
Act.

Appeal allowed

STANLEY v. WILLIS. MAN.
Manitoba (’ourt of Appeal, Howell, C.J.M., Ifichnnht, Perdue, Cameron, and p « 

Haggart, JJ.A. March 31, 1014.
1. Landlord and tenant (§ 111 1) 1—99)—Kent—Distress After re

taking possession.
A stipulation in a lease that, on breach of covenant by the lessee, 

three months’ accelerated rent may be forthwith distrained for as 
“rent in arrear,” and that the term may be forthwith forfeited, does 
not entitle the lessor to both remedies concurrently; the two remedies 
are necessarily repugnant to each other, and if the landlord elects to 
forfeit the term, lie loses his right to distrain as for three months' rent 
in arrear, in the absence of any clause authorizing the lessor to keep 
the term in existence for the purpose of making a distress (as to which 
tlie continuance of the term is essential under Manitoba law i and at 
the same time to declare it forfeited in other respects.

[Linton v. Im/terial lintel Co.. Hi A.It. (Out.) 337, considered; and see 
McKinnon v. Cohen, Hi D.L.R. 72.|

2. Landlord and tenant (§ III D 3—110)—Rent—Distress Forkkitvre.
The provisions of the Imperial Statute 8 Anne eh. is (Landlord and 

Tenant Act), allowing a distress for rent to he made within six months 
after the determination of the lease, do not apply where the tenancy 
has been put an end to by forfeiture thereof under a notice of forfeiture 
for breach of conditions given by the landlord under the terms of the

[Linton v. Imperial Hotel Co., 10 A. K. (Ont.) 337, considered.

Appeal by the plaintiff from judgment of the County Court in statement 
favour of the defendant. Plaintiff became lessee of a suite in an 
apartment block owned by the defendant, C. M. Nugent. The 
lease contained a covenant on the part of the lessee not to do or 
permit any act to disturb the quiet enjoyment of any of the other 
tenants or occupiers of the apartment block. There was a further 
covenant that after notice in writing of any breach by him of the 
provisions of the lease the rent for the whole term should immedi
ately become due and payable and three months’ portion thereof 
might be forthwith distrained for ns rent in arrear and the said 
term should immediately become forfeited and void without notice 
or legal form of process and the lessor could forthwith re-take

4



550 Dominion Law Reports.

MAN.

C. A.
1914

Stanley

WlLLIH.

Statement

Howell. C.J.M.

[16 D.L.R.

possession of the suite. The lessor gave notice to the lessee that 
the covenant as to quiet occupation was not being observed.

On September 5, 1013, defendant Willis, a bailiff, under a 
distress warrant signed by Nugent, seized the plaintiff's goods, for 
three months’ rent due. It appeared at the trial that the plaintiff, 
at the time of the seizure, tendered to the bailiff $45, a month's 
rent in advance, payable on September 1, 1013.

This action was in replevin and for damages. At the trial 
the County Court Judge ordered the plaintiff to return the goods 
distrained, or pay the defendants $135 and costs.

The ap|M-al was allowed, Haggart, J.A., dissenting.
IV. II. Curie, for plaintiff.
IV. F. Hull, for defendant.

Howell, C.J.M., ami Richards, J.A., concurred with Perdvb, 
and Cameron, JJ.A., in allowing the appeal.

Perdue, J.A.:—The clause under which the distress in ques
tion was made is set out in full in the judgment of my brother 
Cameron. It provides that if certain things shall happen or 
certain breaches or d< * occur on the part of the lessee, 
then upon the hup|>cning of any of the above events the rent for the whole 
term shall immediately become due and payable ami three months* portion 
thereof may he forthwith distrained for as rent in arrears, ami the said 
term shall immediately become forfeited ami void, ami the lessor may, 
without notice or any form of legal process, forthwith re-enter upon ami 
rc-takc possession of the said suite and premises, etc.

The plaintiff admits that when the distress was made he had 
been guilty of a breach or breaches of the covenants in the lease 
and that the breach continued after notice given to discontinue 
same. The lessor on September 3 wrote a letter \ g him of 
her intention to re-take possession of the premises under the terms 
of the lease. This letter was handed to the plaintiff on September 
5 by the bailiff after the bailiff had taken |>ossession of the 
premises for the lessor and was about to distrain for three months’ 
rent. At that time the rent for September, payable in advance, 
was due. There is no doubt that the lessor re-entered and put 
an end to the term on September 5, and then distrained for three 
months' rent under the lease. The distress warrant signed by 
the lessor directs the bailiff to distrain on the plaintiff's goods for 
8135, being, as it states, three months’ rent due to her on Septem
ber 1, 1913. The bailiff's notice of seizure delivered by him to the 
plaintiff declares that the goods have been seized to satisfy a 
claim for 8135 and costs, “being rent now past due.” The pro
visions of the statute, 8 Anne ch. 18, allowing a distress to be made 
within six months after the determination of the lease, do not apply 
where the tenancy has been put an end to by forfeit un-: Doe v. 
William*, 7 C. A; P. 3*22; Grim wood v. Mo**, L.R. 7 C.P. 300; 
Linton v. Imperial Hotel Co., 10 A.H. (Ont.) 337, II Hals. 150.

r
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The clause in question declares that, on the happening of the MAN. 
event constituting the breach, three months of the rent nmy he 0 A
distrained for as rent in arrear. Now rent in arrear cannot, under 1914

the authorities just cited, lie distrained for it, as in the present 
case, the landlord had re-entered and forfeited tin1 term before the Stanley 
distress was made. The lessor cannot, in my opinion, forfeit the Willis. 
term and at the same time, or thereafter, distrain for the three a
months’ rent under the above clause. To put an end to the term 
ami then to distrain for rent for part of that term as Unexpired, 
would be, I think, exercising two remedies necessarily repugnant 
to each other. The relationship of landlord and tenant cannot 
exist and at the same time be at an end. One or other remedy 
must be selected by the lessor. She may either forfeit the term for 
the breach, or she may distrain for the three months' rent, treating 
the lease as subsisting.

In Linton v. Imperial Hotel Co., Hi A.K. (Ont.) 337, a clause 
in a lease provided that in the event of certain things happening 
or certain breaches occurring,
the then current year's rent shall immediately become due and payable, 
and may be distrained for, but in other respects tin- said term shall imme
diately become forfeited ami at an end and the said lessors shall thereupon 
be entitled ... to re-enter, etc.

It was held that, a breach having occurred, the lessors might 
distrain for the rent as they hail not elected to forfeit the term.
Osler, J., at 345, said:—

I think the clause is divisible, and the lessor may distrain for the rent 
so long as he has not elected to forfeit the term. If he elects to do that, lie 
loses his remedy by distress, ami is perforce driven to recover the rent in 
some other manner.

In the present case there was a clear election to forfeit the term 
and a re-entry was made prior to the making of the distress.

Counsel for the defendants placed much reliance upon the fol
lowing sentence appearing in the judgment of Osler, J., Ilü A.R.
337 at 343], in the Linton case:

And if the term is gone, the landlord being unable to distrain as at 
common law, or by virtue of the statute, the power of distress specially 
mentioned in the lease can only be regarded as a personal license to be 
executed on the tenant’s own goods.

It will, however, be observed that the? clause in that case pro
vide! that the rent might be distrained for, “but in other resorts 
the said term shall become forfeited;" that is to say, the term shall 
be considered as existing for the purpose of making a distress, but 
in other respects it shall become1 forfeited. The clause in t lie 
present ease provides that the three» months’ portion of the rent 
may lie distrained for as rent in arrear, “and the said term shall 
immceliately become forfeited." This clause gives the lessor two 
remedies, she may treat the rent for the whole term as «lue and 
may distrain for three* months’ rent, part of it, or she may forfeit
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the term and re-enter. The lease, on a breach occurring, is avoid
able at the option of the lessor: Davenport v. The Queen, 3 A.C. 
115, 128; Bowser v. Colin/, 1 Hare 109, 00 Eng. K. 909. The 
lessor may waive the forfeiture and distrain for the rent declared 
to be due, or she may elect to forfeit, in which case she cannot 
distrain for the rent. But the clause does not authorize the lessor 
to keep the term in existence for the purpose of making a distress 
and at the same time to declare it forfeited and at an end in all 
other respects.

I think that when the lessor had elected to put an end to the 
term and had done so, she could no " r distrain for rent under 
the clause. The clause only gives power to distrain for rent, it 
does not give a license to seize and sell goods of the tenant after 
the lease is at an end, in order to enforce the payment of a sum 
by way of liquidated damages.

I think the appeal should be allowed and judgment entered 
for the plaintiff. On September 1, a month's rent, 8-15, fell due. 
This was tendered to the bailiff and refused by him. As it was 
in arrear when the re-entry took place and the plaintiff offered 
to pay it after the forfeiture, the amount may be deducted from 
the money in Court and paid to defendant Mrs. Nugent. The 
plaintiff will be entitled to the usual costs in the County Court 
and in this Court.

Cameron,J.A. Cameron, J.A.:—The plaintiff became the lessee of a suite 
in an apartment block owned by the lessor, Carrie X. Nugent, 
under a written lease dated April 29, 1913, at a monthly rental 
of $45 a month, payable in advance. The lease contained the 
following covenant on the part of the lessee:—

And will not do, or permit to he done by others under his control, any 
net to disturb the quiet enjoyment of any of the other tenants or occupiers 
of the said apartment building, nor do any act which may annoy or tend 
to the annoyance of the said other tenants, or of the lessor, or which, in 
the opinion of the lessor, may injure or tend to injure, or detract from the 
character of the said building as a quiet and desirable place of private resi-

And the further covenant :—
And, also, that, if during the term and before payment of the rent to 

the end of the term, the lessee removes or begins to remove his furniture 
or effects from the said premises or shall sell, mortgage, pledge or in any 
way part with the ownership or control thereof, without the consent in 
writing of the lessor first had and obtained, or if the term hereby granted 
shall be at any time seized or taken in execution or in attachment by any 
creditor of the said lessee, or if the said lessee shall make any assignment 
for the benefit of creditors, or, becoming bankrupt or insolvent, shall take 
the benefit of any Act that may be in force for bankrupt or insolvent debtors, 
or, after notice in writing of any breach or non-observance by the lessee 
of any of the terms, covenants or provisions of this lease, expressly calling 
his attention thereto, shall not observe, perform and keep, all and every

1
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of the covenants, provisions, stipulations and conditions herein contained, 
to he observed, performed and kept by him, then, upon the happening of 
any of the above events, the rent for the whole term shall immediately 
become due and payable, and three portion thereof may be forth
with distrained for as rent in arrears, and the said term shall immediately 
become forfeited and void, and the lessor may without notice or any form 
of legal process, forthwith re-enter upon and re-take possession of the said 
suite and premises ami remove the lessee's effects therefrom, any statute 
or law to the contrary notwithstanding.
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Willis.

It was charged by the lessor in a letter to the plaintiff dated 
July 2, 1913, that the first mentioned covenant was not being ob
served and he was warned to conform therewith, otherwise pro
ceedings would be taken in accordance with the terms of the lease.

On September 5, 1913, the defendant Willis, a bailiff, entered 
the suite in question and, under a distress warrant signed by the 
defendant Carrie M. Nugent, dated September 4, seized the 
plaintiff's goods and chattels to satisfy her claim for $135, or three 
months’ rent. The bailiff had with him a letter from the lessor, 
dated September 3, 1913, pointing out that as the plaintiff had 
continued to violate the provisions of the lease
1 am compelled to avail myself of the provisions of your lease and retake 
possession and remove your effects therefrom.

It was admitted at the trial that the plaintiff had been guilty 
of breaches of certain covenants in the lease and that the breaches 
continued after the letter of July 2.

The action was brought in replevin and for damages. At 
the trial the learned County Court Judge ordered the pi 
to return the goods distrained or pay the defendants $135 and 
costs. It appeared at the trial that the plaintiff, at the time of 
the seizure, tendered to the bailiff $45, a month’s rent in advance, 

September 1. The letter of September 3 was handed 
the plaintiff at the same time.

The statute, 8 Anne eh. 14. making it lawful for landlords 
to distrain after the determination of the lease, has been confined 
to leases expiring by effluxion of time, but does not apply where 
the lease is determined by forfeiture: Greenwood v. Moss, L.R. 
7 C.P. 365.

The questions arising here were under discussion in Linton 
v. Imperial Hotel Co., 16 A.It. (Ont.) 337. The proviso in the 
lease in that case, set out at p. 338, rosi ' s that in the case 
before us. It contains the words
the then current year’s rent shall immediately become due and payable, 
but in other respecta the said term shall immediately become forfeited 
and at an end.

It was held by Mr. Justice Osier, p. 345, that the above clause 
was divisible and that the lessor might distrain for rent so long 
as he had not elected to forfeit the term. Had he elected to for
feit he would have lost his remedy by distress and been forced to
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MAN.

C. A. 
1914

Stanley

Willis.

Cameron, J.A.

Haggart, J.A. 
Mlaaenllnirl

seek another method of recovery. If the wording in that lease is 
divisible, then it seems to me quite clear that it is in this case also. 
There was in that ease (far more patently than in this) an at
tempt to preserve the right of distress, notwithstanding the exer
cise of the right of forfeiture, to which the ( ourt refused to ac
cede. The term in this case having gone, the lessor is unable to 
distrain at common law or under the Statute of Anne and the 
plaintiff is entitled to succeed. It might be argued that, the 
power of distress being at an end at common law or under the 
statute, it may In- regarded as a |x»rsonal license to be executed on 
the tenant's own goods, as indicated by Osier, J., in Linton v. 
Imperial Hotel Co., 16 A.R. (Ont.) 337 at 343. In that event, 
this particular provision of the lease prescribing the payment of a 
fixed amount as a uniform sum to be paid in the event of non- 
compliance by the lessee with covenants of varying importance 
and character must In* held as im|)osing a penalty. I refer to 
Lord Watson’s dictum in Lord Elphinatonc v. Monklaml Iron <V 
Citai Co., Il A.O. 332, and to the observations of Lord Esher, 
M.R., and A. L. Smith, L.J., in 1 Yilltton v. Lore, 1 Q.B. 626.

But in this view of the contract the lessor could recover merely 
for the damages actually sustained. As to these there is no evi
dence except that there was due the sum of $45 for the month’s 
rent payable September 1, which sum was tendered by the plain
tiff at the time of the seizure. The license, therefore, if subsisting 
would afford the defendants no justification and there is no count
erclaim by the lessor against the plaintiff. The only method of 
ascertaining the damages would be by bringing an action for that 
purpose, which has not been done, though such damages should 
have been ascertained before exercise» of the power.

There is, however, no doubt that the defendant Carrie M. 
Nugent distrained as lessor and not as licensee. In the circum
stances, I think the < entitled to judgment in the replevin
action and the judgment of the County Court must be varied 
accordingly.

Haggart, J.A. (dissenting):—The lease in question between 
the defendant Carrie M. Nugent and the plaintiff Fml C. Stanley 
is for the term of one year, to be computed from May 1, 1913, 
and the rent reserved is $45 a month. It contains a provision 
or covenant which, so far as it affects the matters in question, is as 
follows:—

. . . . or if the said lessee shall make any assignment for the bene
fit of creditors, or, becoming bankrupt or insolvent, shall take the benefit 
of any Act that may ho in force for bankrupt or insolvent debtors, or, 
after notice in writing of any breach or non-observance by the lessee of 
any of the terms, covenants or provisions of this lease, expressly calling 
his attention thereto, shall not observe, perform ami keep all ami every 
of the covenants, provisions, stipulations and conditions herein contained, 
to he observed, performed, and kept by him, then, upon the happening of

8
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any of the above events, the rent for the whole term shall immediately 
become due and payable, and three months’ portion thereof may he forth
with distrained for as rent in arrears, and the Haiti term shall immediately 
become forfeited and void, and the lessor may, without notice or any form 
of legal process, forthwith re-enter upon and re-take possession of the said 
suite and premises, and remove the lessee's effects therefrom, any statute 
or law to the contrary notwithstanding.

On July 2, the defendant Mrs. Nugent, by lier husband, wrote 
a letter to the plaintiff as follows: —

Sir,—I am astounded to learn from a letter just received from my wife 
that you have a woman living with you named Elsie Ireland, and that 
vour suite is being frequented by that woman's associates and numbers of 
men. and that immoral practices are being carried on therein by you and 
others. On my wife's behalf, as lessor, I call your attention to the pro
visions of your lease prohibiting your taking roomers or boarders without 
the consent in writing of the lessor, and that you will not do, or permit 
others to do, any act to annoy the lessor or the other tenants, or that will 
detract from the character of tin* premises as a quiet and desirable plan* 
for private residence. You are hereby notified, pursuant to the provisions 
of your lease of said premises, to forthwith remove that Ireland woman, ami 
refrain from all acts detracting from the character of the said premises 
as a quiet and desirable plan* for private residence. Proceedings will be 
forthwith taken pursuant to the provisions of your said lease.

In the lease above referred to there is a provision that the 
lessee
will not do, or permit to be done by others under his control, any act to 
disturb the quiet enjoyment of any of the other tenants or occupiers of the 
said apartment building, nor do any act which may annoy or tend to the 
annoyance of the said other tenants, or of t In- lessor, or which, in t la* opinion 
of the lessor, may injure or tend to injure, or detract from the character 
of the said building as a quiet and desirable place of private residence.

Vpon the opening of the case before the trial Judge there is 
an admission hv the plaintiff’s counsel that tin- plaintiff had been 
guilty of a breach or breaches of certain covenants in the tensi
on his part to be performed and observed, and the breach con
tinued after notice given to discontinue same by the said letter of 
July 2, 1013. On the 4th or 5th of September the defendant 
Mrs. Nugent handed to her co-defendant the bailiff a landlord's 
warrant directing the bailiff to distrain for the sum of $135, being 
three months' rent due on September 4, 1013, and also a letter, 
which is as follows:—

Sept. 3rd, 1913.- Fred. C. Stanley, Winnipeg. Man. -As you continue 
to have immoral women frequent your suite, disgracing our apartments, in 
violation of the provisions of your lease and in utter disregard of my letter 
from Chicago of July 2 last, and by altering the door locks and permitting 
drinking carousals of men and women in your suite, and in many other 
ways have violated your lease and brought our apartments into hud repute, 
I am compelled to avail myself of the provisions of your lease and retake 
possession and remove your effects therefrom, as provided by the terms

MAN.

0. A. 
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Stanley
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of your lease. As you were plainly told when you took the suite that no 
improprieties of any kind that would bring discredit upon our apartments 
would be tolerated, you have only yourself to blame for the consequences 
of your acts.—Frank S. Nugent, for Mrs. Carrie M. Nugent.

On September 5, the bailiff entered for the purpose of making 
a distress as directed in the warrant and after he had taken pos
session of the goods and chattels the plaintiff came upon the pre- 

H(diw‘ntin«f‘ mises and while the bailiff was in possession he handed to the 
plaintiff the letter of September 3rd. The goods were removed 
under the warrant and subsequently a writ of replevin was issued. 
On the trial of the replevin action the County Court Judge de
cided the case in favour of the defendant.

The plaintiff claims that the distress was levied after termina
tion of the lease by forfeiture and that the distress was therefore 
illegal and that the sum distrained for was in the nature of a 
penalty and that no damage was sustained by the respondents 
by the appellant's breach of covenant.

With all due respect, and with some hesitation, I differ from 
my brother Judges, who would allow the appeal. In my opinion 
the words of the lease are wide enough to warrant the defendants 
in the action they took. The parties contracted that the defen
dant should have two concurrent remedies for a breach of the 
lease ; that is, the term could be put an end to by the landlord and 
the payment of the rent for the future should be accelerated. I do 
not see anything to prevent the landlord from pursuing both 
remedies concurrently. The strongest objection that can be 
taken to the provision in the lease above cited is that it is only a 
license from the tenant for the landlord to distrain upon his goods.

In the case cited, Linton v. Imperial Hotel Co., 16 A.R. (Ont.) 
337, where the tenant had made an assignment of his goods for 
the benefit of creditors, the question arose as to whether such a 
provision would be good as against the assignee and I find Mr. 
Justice Osier, at p. 343, saying:—

The power of distress specially mentioned in the lease can only be re
garded as a personal license to be executed upon the tenant’s own goods, 
and not upon the property which has passed to the assignee.

Here, of course, the tenant is still the owner of the goods, and 
that leave or license was still in full force at the time of the dis
tress.

I think the landlord had full power to make a contract with his 
tenant to the effect set out in that lease and I think, giving a 
reasonable construction to the document, it is a protection as 
against the establishing of a bawdy-house in an apartment block. 
I can understand how the existence of such an institution in an 
apartment block for even a month would do more damage than 
could he repaid by three months’ rent, and it was just in antici
pation of such damage that the lease was worded as it is. Did the

MAN.
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parties not liquidate the damages for such a breach at $135, three man. 
months’ rent? C. A.

On the argument a good deal was said as to the common law 1014
and statutory rights and liabilities of landlords and tenants ----
respectively, but here all those rights and responsibilities are »stani.ky 
settled and defined by an elaborate1 written agreement and the Wni-is.
sole question is for the Court to interpret that writing. 1 read it ----
that it reserved to the defendant Mrs. Nugent that protection of ing, ‘
her property which she has prope rly availed herself of.

1 woulel affirm the judgment of the trial Juelge and dismiss the 
appeal.

.1 /i/iml allowed.

MILLER v. MILLER.
llritish Columbia Supreme Court, Murphy, ./. Mart'll 14, 1014.

1. Divorce and reparation niVr—50)—Prior separation agreement—
KUIINKQUENT CROSS MISCOMlt'CT.

If a stat«‘ of facts is proved to exist which was not in contemplation 
of the parties when the agreement of separation was exevnted. as where 
the Inishand subsequently contracted a bigamous alliance with another
woman, the wife instituting divorce ......... dings on the latter ground
may he granted the alimony appropriate to the case without being 
limited to the amount specified in the separation deed where the latter 
merely contemplated that the parties would live apart and contained 
no covenant that she would not apply for alimony if legal grounds 
therefor should arise.

\Morrall v. M or rail, il I'.l). US; and Un ml y v. Uamly. 7 IM> his. 
specially referred to; and see Uumlii v. Uamhi, 30 I'li.l). 57; ami Itislmp 
x. liiship. | IS07 | l\ 138.1

Petition for an alimony allowance in the petitioner's suit 
for divorce in which a decree nisi had been granted to her.

The petition was granted.
D. E. McTayyarl, for the petitioner.
J. McDonald Mowal, for the defendant.

Murphy, J.:—Assuming that tin* document exhibit 1 is a Murphy.j. 
valid contract, I consider the wife is not precluded thereby 
from applying for alimony. If the circumstances now existing 
were not in ion of the wife when she signed it, she
is not precluded: Morrall v. Morrall, fi 1UX OS. 50 L.J.P. (12.

It is true that in dandy v. dandy, 7 P.D. Ifi8 at 172. it 
was held that subsequent adultery alone is not a reason for 
relieving a wife from a direct covenant not to seek further 
alimony, hut that was a separation suit, and exhibit 1 in this 
proceeding contains no such covenant. The wife suspected adul
tery here at the time she signed this receipt hut was not so 
sure of it as to cease cohabitation on such signing. In fact 
the parties continued for two weeks thereafter to live as man 
and wife. Now she is subjected to the indignity of seeing her

B.C.
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B.C. husband live in t lit» khiiiv vil y jin hcrselt' with another woman,
8.C.
1814

who passes as liis wife, lie having eontraetnl a bigamous alliance 
with sue h woman. In my opinion, that is sulTieient under

^F" Murrall v. Morrall, supra, as qualified in fiiinth/ v. (iandji, supra, 
to preclude the husband from setting up the agreement as a 
bar. Further, such agreement contains no covenant not to

Murphy. J. apply for alimony, if legal grounds therefor arise, and on this 
ground also 1 think the wife succeeds : Wilkinson v. Wilkinson, 
fill L.T.H. 45îl. 1 take into consideration the payment of tin*
$1.(HMl. and 1 fix permanent alimony in addition thereto at $:$() 
per month to the wife for the term of her natural life, and i 
direct that same be secured by a proper charge upon the real 
property of the defendant, the deed to be drawn by petitioner’s 
solicitor and approved by respondent’s solicitor; in ease they 
cannot agree, the matter to be again spoken to before me.

Crtition prunlnl.

ALTA. AMUNDSEN v. WARD.

8. C.
1814

.1 Iberia Supreme Court, Harvey, C.J., Seek, ami Simmons, JJ.
March 30. 1911.

1. .Master and servant (§ III 285)—Master's liability to htranokr koii
servant's tout.

\ primd facii ease of negligence is made out against the owner of a 
vehicle where it is shewn that the vehicle, while tiring driven by one of 
his servants, ran into the plaintiff, who was standing on the sidewalk, 
and who was injured as the result thereof.

[Amundsen v. Ward, Il D.b.It. HIT, affirmed.|
2. EVIDENCE (ft II K 1—135)- Sr ATI S MASTER AND SERVANT VltERtMITlOX

OK RELATIONSHIP—StRANUEII'h CLAIM.
In an action against the owner of a vehicle for damages for injuries 

alleged to have been sustained bv the negligence of his servant result
ing in a collision with the plaintiff, evidence that the vehicle in ques
tion was owned bv the defendant, who was engaged in the transfer 
business, and that lie employed men to drive vehicles at the time ol the 
accident in question, is suliieient. in the absence of evidence to the con
tra r\ . to raise the inference that the person who was driving the 
vehicle, though his name was unknown, was the servant of the defen- 
danl

\A mundsen v. Ward. 11 D.b.It. HIT, affirmed; Joyce v. Capet, S Car- 
A 1*. 3T0, referred to.|

3. 1aibench <8 II E 1—14.1)—Presumptions—Status—Master and ser
vant Scope.

lu an action against the owner of a vehicle for «lamages allcgial 
to have been sustained by the plaintiff through a collision with the 
defendant's vehicle, evidence that the vehicle in question was driven 
through tin- streets at a time when draymen were usually at work, that 
the defendant was engaged in the transfer business and the driver of 
the vehicle was in the employ of the defendant, is sufficient, in the 
absence of any evidence to tlv contrary, to raise the inference that the 
person driving the waggon was acting in the scope of his employment 
and that lie was about his master's business at the time of the accident 
in question.

lAmufu/ftrn v. Ward, 11 D.b.It. HIT, affirmed.|
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4. Kvidknc i: (§ Il II -221) Nkiii.i<ik\«>: M»i«k I'IIohaiii.k inkkrkm i ALTA.
Hllim.NCi ONVH. --------

In a nogligonvi- ease whvrv cither of two inferences is consistent with S. C.
Ilu* facts proved. the oui» involving negligence on tin* defendant's part 1914
ami tin? other exonerating him, I lie mins is shifted to the «lefenilaiit ------
if the former is the more reasonable or likely. AMUNDSEN

| .1 munilacn v. Muni. Il II.Lit. 107. nfllrmed; Flnnnnii \. Wo hr ».
fort! awl l.norrork If. f'o„ Ir. It. Il ('.I,, .'to: mnl f'rnirfunl \. I /i/wr. Ward.
Ill A.It. (Out.) 440. Hp|ilietl.|

Appeal front the judgment of Stuart. .1., Amundsen v. Ward, Siateinm* 
Il I).Ii.lt. 107, 24 W.Ii.lt. 280. awarding plaintiff damages in a 
personal injury action.

The appeal was dismissed.
McDonald iV Cliarman, for the defendant, appellant.
/>. S. Moffatl, for the plaintiff, respondent.

The judgment of the Court was delivered by
Simmons, ,1.:—This is an appeal from the judgment of Mr* Simmons,j. 

Justice Stuart. Atnundsen v. Ward, Il D.L.It. 107.21 W.L.K. 280. 
in an action for damages by the plaintiff for personal injuries al
leged to have been received by reason of defendant horse and dray 
wagon in control of defendant’s servant striking tin- plaintiff 
and knocking him down on the sidewalk of a street in the city of 
Calgary.

The plaintiff was temporarily resident in Calgary at the time 
of the occurrence and was standing at the corner of Ninth avenue 
and Second street east. He was facing northeast and was talking 
to a friend when he was struck on the head, knocked down and 
rendered unconscious. Neither lie nor his friend is able to say 
what struck him. Immediately afterwards his friend saw a dray 
with a horse breaking away from it. the dray catching on a steel 
post near the corner of the sidewalk. A crowd gathered around 
and a policeman came from a corner one block north and found 
a dray with a broken shaft and a horse with some broken harness.
The |H)lieeman interviewed a man whom lie took to be I lie driver 
and this man said his employer’s name was Waugh or Ward. A 
short time before the accident this |M>lieeman saw the driver and 
horse and dray pass him at the corner of Kighth avenue and 
Second street east where the policeman was on point duty. The 
driver was going by in a crush and was whipping his horse as he 
went south. The driver was identified by the policeman as the 
man who had recently passed him at the corner of Kighth avenue 
and Second street east, and the driver said his name was Taylor 
and his I hiss Ward, of the Alberta Transfer Co. The defendant 
and another man both did business under the name of the Alberta 
Transfer Co. They were not partners, but for the punxwe of 
economy in the way of office expenses and telephone, they had this 
arrangement to use the same firm or business description. The 
defendant admits that he had in his employ during the week in
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ALTA.

S. C.
1914

Amundsen

Simmons, J.

which the accident happened an employee whose name he does 
not know and who told the defendant he had an accident, “that he 
struck a post at the corner and stopped his horse and fell off the 
dray and he still had hold of the reins.” The defendant also says 
that the harness was broken. He first knew of the accident to 
plaintiff when the writ was issued about a year subsequent to 
this happening.

The defendant says he dismissed the employee because he had 
this smash and he has not seen or heard of the employee since 
and does not know where he is. It seems to me that in so far ns 
the question of relation of master and servant is involved the 
plaintiff has made out a prima facie case. The defendant did not 
call his associate in (the use of the name) the Alberta Transfer 
Co. The evidence of the witnesses Bank and the policeman fits 
in with the statement made by the driver to the defendant.

The plaintiff has also made out a prima facie case that the ser
vant was acting within the scope of his employment. The time 
was just after one o’clock in the afternoon when the servant would 
most likely be driving along the street in his employer's business: 
Joyce v. Capel, 8 Car. & Payne 870.

The onus is also on the plaintiff to make out a prima facie ease 
of negligence. The facts here seem to support such an inference. 
The defendant says that the horse was gentle, so gentle that a 
lady him and that he was not likely to shy at things
on the street, and that he thought it peculiar that lie should be
come frightened at anything on Second street east and that is 
why he got angry at his servant. In addition the horse and dray 
were on the wrong side of the street and the plaintiff was right
fully upon the sidewalk. A man who has a horse is bound to 
take reasonable care that he does not do damage. It is true a horse 
may shv for some unaccountable cause, and if the person in charge 
does what a careful man should do the principle of llammack v. 
White, (1862) 11 C.B.X.S. 588, would apply and the defendant 
would not be held liable.

The defendant did not in this case think his servant had acted 
as a careful driver should and dismissed him. The distinction 
is clear in Beven on Negligence, 3rd ed., ch. 4, p. 119:—

Where there are two inferences equally consistent with the facts proved, 
one of them cannot reasonably he drawn to the prejudice of the other, 
hut where, though either of two inferences might he drawn, one involving 
negligence is more reasonable or likely than the other, then the case can
not be taken away from the jury: Flannery v. Waterford <1* Lemeroek It. Co., 
Ir. R. 11 C.L. 30; and Crawford v. Upper, 10 A.R. (Ont.) 410.

The onus therefore is upon the defendant when the inference of 
the existence of negligence is the more reasonable one.

It is contended on his behalf that he is excused bv plaintiff's 
delay which has contributed to the defendant’s inability to locate 
the servant ami eall him as a witness who might give evidence to

4774
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rebut the prima facie case against him. If the delay of the plain
tiff in bringing the action was tin* only cause contributing to this 
condition of things this might be entitled to consideration. The 
defendant, however, ‘ a servant who was, according to his
own admission, incompetent. He did not know his name and 
apparently took no trouble to obtain this information. He ad
mits, however, he saw the servant about a month after he was 
discharged by him. In addition to this there is a reason for delay 
given by the plaintiff namely, that serious complications arose 
some months after the accident which were not apparent immedi
ately after the happening.

The appeal should be dismissed with costs.
Appeal dinmixsed.

ALTA.

8.C.
1914

REID v. MOORE. SASK.
Sax kill rln mm Hllprrnir (’nuit. Ilinilliiiii, C.J., \iirlmnhi. I,n mont, y

ami Kim toil, .1.1. March III. 1914. 1014

1. Salk dill—Si—Pahnixo ok titi.k—Xiw company to jakk over
BUSINESS.

Title to fnrm machinery purchased by the plaintilT mul hisRMoeiatea 
never vente»! in « sub*ci|ucutly incorporated company. which we* to 
take over their hiinine**. where the plaintitr. after the incorporation 
of the company, on being compelled to pay fur the machinery recel veil 
an alignment from hi* associate* ami the seller of the machiner) "f 
all their interest therein, ami nothing waa ever done to transfer title 
to tin* company: ami the plaintilT may recover the machinery from 
one claiming title through the company.

[Hriil v. Moore, 12 D.L.Il. 193. affirmed.]
2. Salk die—171—Conditional balk*—Statutory bmjvikkmknts.

The provision* of sec. I of the "Act respecting Lien Note* ami Con 
ditional Sale* of (,oods." R.S.S. 1909. eh. 145. requiring registration, 
do mit apply to an assignment to a third party of the interest in the 
goods of the original seller or bailor in g<»od faith for valuable eon 
sidération, and neither under that Act (reading *ec. II with sec. Ii 
nor on other ground* doc* *nch assignment rispiire to Is* registered.
|Hriil V. Moore. 12 D.L.R. 193. affirmed. |

3. Sale die—18»—Conditional hai.kh — Vkndob'h name dibpi.ayed.
KKKKVT—AhhIONKK OK VENDOR.

Tlie saving provision* of sec. 11 of the Saskatchewan “Act respect
ing Lien Note* ami Conditional Sale* of (inode," R.S.S. 1909, ch. 145. 
exempting from registration sale* or bailment* of certain manufac
tured giHHl* on which the name of the manufacturer or vendor ie dis
played. will also exempt an assignee of such manufacturer or vendor.

Appeal by the defendant from the judgment of Johnstone, statement 
J., tieid v. Moore, 1*2 D.L.R. 103, *24 W.L.R. 575. in favour of 
the plaintiffs.

The appeal was dismissed.
7*. S. McMorran, for the appellant.
IV. //. H. Spotton, for the respondents.
3(1—1(1 D.L.R.

999



116 D.L.R.562 Dominion Law Rkixikts.

sask.
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Tin* judgment of the Court whh delivered by
Klwood, J. :—The good» with respect to which tliis action 

wa* brought were agreed to he purcluiHed by the plaintiffs and 
one K. F. Culver and one K. K. Stevenson from Reeves & Co., 
in or about the month of September, 1909, under an agreement 
whereby it was, among other things, provided that the property 
in and title to the goods purchased should remain in the vendor 
until the full purchase-price should he paid. These goods were 
Kulwequeutly delivered to the said Culver, and the said Culver 
executed a lien note for $2,4<M), due January 1st, 1910, in which 
it was also provided that the property should remain in the said 
vendor until payment should he made. At the time of the 
delivery of the goods Culver paid to the vendor $2,41 hi on account 
of the purchase-price. These goods were purchased for the 
purpose of carrying out an agreement, dated September 22. 
1909, entered into between the plaint ill's and the said Steven
son. Culver, and one Arthur Stevenson, whereby, among other 
things, it was provided that the plaintiffs should furnish hv 
endorsement of notes or otherwise the sum of $10,000 to he used 
at once for plowing, buying machinery, and developing certain 
lands, said $10,(MM! to Is* a temporary advance to the Ellmw 
Agricultural Co., a corpora»tion to Is* thereafter organized, said 
$ 10.04 NI to lieeome a debt of said corporation and to Ik* evidenced 
by its promissory note for that amount hearing 6 per cent, 
interest after date payable to the order of the plaintiffs. The 
said $2.4<Ml, paid on account of the purchase-price of said goods, 
was part of $5.(MM! obtained by discounting the plaintiff's prom
issory note, which was handed to the said R. E. Stevenson. The 
proceeds of that note were deposited to the account of Stevenson. 
The plaintiffs subsequently paid said promissory note. The 
Klltow Agricultural Co. never in any way adopted or ratified 
said agreement of September 22, and never in any way became 
bound to repay the plaintiffs said sum of $5,0(M! or any part of 
it. or in any way liecame responsible for the payment to Reeves 
& Co. of the purchase-price, or any part of the purchase-price, 
of said goods, and never in any way accepted the transfer to 
them of said goods, except as hereinafter mentioned. The land 
to which the goods were subsequently taken was land which 
it had I teen intended should lie transferred eventually to the 
Elbow Agricultural Co., hut the land never was transferred to 
that company, and that company never had any interest in the 
land. Subsequently the plaintiffs refused to go on with the 
agreement to advance the $!(!,(MM), and this was because, at the 
time they entered into the agreement of September 22, 1909, 
they did so on the representation of Culver and Stevenson that 
they were the owners of a certain contract, dated September 
4, 1909, for the purchase of said lands on certain conditions, and
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it subsequently transpired 1 lint one of tin- parties to said con
tract of September 4, 1909, had re fused to execute the same, ami 
a subsequent contract was entered into by Stevenson and Culver 
for the purchase of the said land, but on terms somewhat differ
ent from the original contract, and the plaintiffs thereupon re
fused to proceed any further with the matter. I am of the opin
ion that the purchase of the machinery from Ueeves «.<: Co. was 
made with the idea of eventually transferring the machinery 
to the Elbow Agricultural Co., but that, until the Elbow Agri 
cultural Co. ratified tin- agreement of September 22. and carried 
out the agreement therein mentioned of giving this promissory 
note and issuing certain stock to tin- plaintiffs, the property in 
the goods was to be in the plaintiffs, and I can find no evidence 
that the plaintiffs in any way transferred their property in those 
goods to the Elbow Agricultural Co. nor can I find any evidence 
that the Elbow Agricultural Co. ever in any way entered into 
possession of those goods. On or about March 3. 1910, the plain
tiffs obtained from the said li. E. Stevenson and said E. K. Cul
ver an assignment in writing from them of all their title ami in
terest in and to the goods in question ; and on or about March 30, 
1910, the plaintiffs paid to said Reeves & Co. tin- amount of the 
lien note given by Culver for said goods, and obtained from 
Reeves & Co. an assignment in writing of all their right, title and 
interest in and to the goods in question. The assignment from 
Stevenson and Culver and the payment to Reeves & Co. were 
made after it had been definitely understood and agreed by Stev
enson and Culver that the plaintiffs should not proceed with the 
agreement of September !22, 1909. It seems quite clear that the 
payment to Reeves & Co. was made by the plaint ill's solely for the 
purpose of protecting their interest in the goods in question, and 
that tin- intention in making that payment was that they should 
preserve to themselves whatever right and title Reeves & Co. 
should have to these goods. The defendant was the person who 
was largely instrumental in endeavouring to effect the sale «if 
tin- land in question to the Stevenson* and Culver. Within a 
day or so of September 2'2. 1909, the Elbow Agricultural Co. 
was incorporated. The incorporators were Culver ami the Stev
ensons. It never bad a bank account. Within a day or so after 
its incorporation the defendant was made one of its directors ami 
its vice-president, and continued to be its vice-president down 
to the time of commencement of this action. On or about Octo
ber 12, 1910, the Elbow Agricultural Co. purported to execute 
a power of attorney to the said Arthur Stevenson, authorizing 
him to sell the goods in question and on October 25,1910, the said 
Arthur Stevenson, purporting to act under said power of attor
ney, sold the goods in question to the defendant for the sum of 
$1100 cash and some securities. In my opinion, even if the Elbow 
Agricultural Co. owned the goods in question, it could not sell
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tliv.s<* goods to Moon*, 1iecau.se ho was one of its directors and an 
officer of the company. I am of the opinion that Moore, being 
an officer of the company, knew or must have known that the 
company never acquired any title to these goods, lie knew that 
the plaintiffs were not proceeding with the advance of the 
money; in fact one of his letters shews that In* hail very great 
donhts as to the right of the company to sell these goods. The 
evidence shews that Stevenson was simply trying to sell these 
goods to Moore for the purpose of heating the plaintiffs. Then* 
is evidence which goes to shew that the company or the Steven- 
sons were still holding the securities which the defendant gave 
for the goods over and above the | am of the opinion,
therefore, that the learned trial Judge was correct in holding 
that the property in the goods in question had never passed to 
the Elbow Agricultural Co., and that, therefore, they could not 
make a side of these goods to the defendant. I am also of the 
opinion that the plaintiffs never parted with their property in 
the goods, and that hy obtaining an assignment from Stevenson 
and Culver, they, at the time of the alleged sale to the defendant, 
were the sole owners of those goods. I am further of the opinion 
that they, in any event, had the right to the possession of the 
goods under the assignment from Reeves & Co. It was objected 
that the assignment from Reeves & Co. should have been regis
tered under the Act respecting Lien Notes and Conditional 
Sales of floods, being eh. 14ô of the Revised Statutes of Saskatch
ewan 190ft. It was admitted at the trial that the sale from 
Reeves & Co. came under sis*. 11 of that Act. That section, 
among other things, provides that nothing in the Act shall apply 
to the sale or bailment of any manufactured goods or chattels 
which, at the time of delivery to the buyer, had the manu
facturer's or vendor’s name printed, painted or stamped there
on. Therefore, the original sab* coming under that section, the 
provisions of the Act would not apply to such a side, and, there
fore, that sale would be as though that Act had never been 
passed. The plaintiffs, in taking an assignment from Reeves 
& Co., were merely standing in the place of Reeves & Co. It 
was not a sale from Reeves & Co. to the plaintiffs, but merely 
an assignment to them of Reeves & Co.’s interest under the 
original sale. Apart from sec. 11. I am of the opinion that, 
where a vendor, after entering into a conditional sale of chat
tels, assigns to a third party the vendor's interest in such chat
tels, such assignment does not require to lx* registered. Tin- 
Act merely provides by si-c. 1 that, unless the provisions of the 
Act are carried out. the vendor shall not In- permitted to set up 
his right of property as against any purchaser or mortgagee 
of or from the buyer or bailee of such goods in good faith for 
valuable consideration, or against judgments, executions, or
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attachments against tin* purchaser or bailee. Tin* Art docs not 
contain any provision requiring tin* registration of any assign
ment of the interest of the vendor under a conditional sale. The 
vendor had done everything that the Act required it to do, and. 
therefore, the plaintiffs had the right to stand in the place of 
Reeves & Co., the vendor.

In my opinion, therefore, the appeal should lie dismissed, 
with costs.

.l/i/x nl dismissi il.

SCANDINAVIAN AMERICAN NATIONAL BANK OF MINNEAPOLIS MAN. 
v. KNEELAND.

C. A.
Manitoba Court of A pin al, lloiccll, C.J.M., Itieharils, /'« rdto, <'anit ron, ami loll 

llaggart, JJ.A. March 10. 1914.

1. CoNFIJCT OK LAWS (§11 150)—1U MUDIEH— KnhiIU KMKM OK CONTRACT.

The interpretation of it contract and the rights of the parties are to he 
determined in accordance with the “proper law of the contract,” i.r., 
the law by which the parties intended, or may he presumed to have 
intended, the contract to he governed, so that a contract o! guaranty 
made in Minnesota and to he performed there is primé facie subject 
to the Minnesota statutes.

[Scandinavian American X at tonal Haul[• v. Kneeland, 12 D.L.R. 202, 
reversed; Lloyd v. (luibert, L.lt. 1 Q.B. 115, 123, referred to.|

Appeal by the plaintiff from the decision of Curran, J., Statement 
Scandinarian American Xatiomil liank v. Kneeland, 12 D.L.R.
202, 24 W.L.R. 587.

The appeal was allowed, Richards, and H \<;<j\ht, JJ., 
dissenting.

C. I*. Wilson, K.C., O. //. Clark, K.C., and H. A. Macdonald, 
for the plaintiff, appellant.

//. Chillip/m, and (\ S. A. Rogers, for the defendant, re
spondent.

IIowkll, C.J.M.:—Tin* twenty-first paragraph of the state- iiowrii.c.j.m. 
ment of defence is that the plaintiff represented to the defendant 
that one Chase was to be one of the guarantors and this repre
sentation induced the defendant to sign the agreement.

The learned trial Judge has not found this fact. He merely 
found that the defendant believed Chase was to lie a party, and 
in this respect he does not find that the plaintiff wronged or de
ceived the defendant, unless by finding that Hedwall, the presi
dent of the company, was really acting for the bank, and the 
evidence is overwhelming against this finding. The defendant, 
according to his evidence, had forgotten about this alleged repre
sentation, first when he wrote two letters to the banker, again 
when he instructed his solicitor to put in his defence and again 
on his examination for discovery. This defence was apparently
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discovered long after this suit began, and the defendant's memory 
of it was apparently refreshed by reading the defence of one of the 
guarantors filed in the Minnesota Court. The defendant is 
contradicted clearly, and the weight of evidence is overwhelming 
against him. The contract is complete on its face, and it is sought 
to answer it by the vague memory of the defendant as to facts 
which occurred years before without the support of other witnesses 
or by any written documents. I think it unsafe to set aside a 
written document upon such testimony, and especially as the 
learned Judge had a poor opinion of the defendant's memory 
during the course of the trial. I think the defendant should not 
succeed on this branch of the case.

Tiie learned Judge has found as a fact that there was an agree
ment for further advances by the bank. If there was any evidence 
to support this allegation the promise was that after the bank had 
increased its capital and was legally in a position to make a 
further advance this would be done. There is no evidence of a 
demand for further advances after this increase of capital that I 
can find in the evidence.

It is difficult to see how or why parol evidence was got in to 
vary the express terms “giving additional credit" in the written 
contract, but if this alleged parol promise varying the written 
agreement is admitted in evidence, it can only be got in as a col
lateral verbal independent agreement arising out not a part

of the written agreement, as in Huera v. McMillan, 15 Can. S.C.H. 
104, and to be enforced as a separate agreement. Even if the 
evidence supports the finding of fact, I cannot see how the breach 
of this contract to do something in the future for the benefit of 
the company can be a defence to this action.

In the construction of the contract of guarantee much can 
be urged in favour of it being construed as several and not joint 
and several. It was complete on its fact* with many signatures 
or one signature; it contemplated different amounts of liability, 
and although it was a continuing liability any one by notice 
might terminate it. See Tyser v. Shipowners, [18!Ml) I Q.B. 13f>; 
Ex parte Harding, 12 Cli.I). ">f>7 ; Collins v. Prosser, 1 B. <V ( '. 082, 
107 Eng. R. 250. And if several the discharge of one surety will 
not discharge the co-sureties: Ward v. National Haul: of Xetc 
Zealand, 8 A.C. 755. However, without deciding this point, I 
think the statute law of Minnesota referred to by the learned 
trial Judge applies to this contract.

With deference, I think the cases relied on by the learned 
trial Judge do not apply to the facts in this case. The contract 
was made in Minnesota to lx* performed there, and the release of 
the co-surety given there and this act performed there did not 
affect the contract there. In other words, they entered into a 
contract there whereby it was agreed, amongst other things, that 
the plaintiff might release one of the sureties and not thereby 
release the others. The law of the contract was that a liability

5
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existed and was to continue, although the plaintiff might hereafter 
discharge one of the sureties so far as the plaintiff was concerned.
I have had the advantage of reading the opinion on this branch of 
the case of my brother Cameron, and I concur with him as to the 
law.

No doubt if the defendant has been prejudiced by the plaintiff's 
disposition of the assets he must be protected to that extent, and 
this involves some careful consideration.

After much reflection 1 agree with the disposition of the case 
set out in the judgment of Mr. Justice Perdue.

Richards, J.A. (dissenting): The learned trial Judge found, 
as a fact, that the defendant executed the instrument sued on, 
under an agreement with the plaintiffs, that it was not to become 
operative until signed by certain other parties, including Mr. ( '. L.
( 'hase.

The evidence, as it appears in type, is not as clear on this point 
as could be wished. Hut there was evidence upon which he could 
find as he did.

It is patent that he gave the matter most careful consideration. 
As he saw and heard the witnesses, he was in a better position 
than this'Court can be to decide the weight to lie given to their 
respective testimony, and to draw conclusions of fact. I do not 
think that there is against his view such a weight of probability 
as would justify us in reversing it. Mr. Chase did not sign the 
instrument. Therefore, following the learned Judge's conclusion 
of fact, it never became operative.

1 would dismiss the appeal with costs.

Perdue, J.A.:—The defendant, amongst other defences, sets 
up (paragraph 21 of amended statement of defence) that the 
guarantee, if entered into by him, was entered into upon the repre
sentation of the plaintiff that one Chase would become a co
guarantor with him, lxncclund, and would execute the same, 
and if the defendant did execute the guarantee, he executed it 
upon faith in the said representation and not otherwise, and that 
the plaintiff in breach of its said agreement neglected to secure 
the signature and execution of the guarantee by said Chase.

If the facts above alleged were established by the evidence, 
it would afford a complete defence to the action: lionwr v. Cox, 
4 Beav. 3711, 49 Eng. R. 380; Ward v. Xat. Hank of Xew Zealand, 
8 A.C. 755, 764. The learned trial Judge finds that Kneeland 
was allowed to sign the guarantee under the bond fide belief that 
Chase would sign also, and that if the truth had been disclosed 
as to Chase’s refusal to sign, Kneeland would, in the trial Judge’s 
opinion, have refused to sign the guarantee at all. The finding 
does not appear to me to go the length of establishing that the 
representation that Chase would also sign was made by the
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plaintifT and that the plaintitT suppressed the fact of Chase’s 
refusal to sign. With respect, 1 am not at all satisfied that the 
defence raised by paragraph 21 has been established. The 
evidence upon this point is contradictory, and the defendant’s 
own statements as to what occurred at the time, taken along with 
his subsequent conduct, do not appear to me to prove this defence 
with the clearness that would be expected and required.

The guarantee in question, which is set out in full in the trial 
Judge’s reasons for judgment, was the subject of much discussion 
on the argument, it being claimed on behalf of the plaintiff to 
be a several undertaking on the part of each of the persons signing 
it, while it is argued for the defendant that it is a joint guarantee, or 
at the most, joint and several.

If the document be interpreted according to the law of this 
province I am of opinion that it constitutes a joint liability. The 
document in effect says:—

We, the undersigned, do hereby guarantee . . . the payment at 
maturity of any and all sums of money owing, etc., to the said bank by the 
sail! company.

In White v. Tjiiiilatl, 13 A.C. 263, Lord Halsbury, L.(\, 
dealing with the question of construction of a covenant, as to 
whether it was joint or several, said, at 266, as follows:—

The late Mr. Platt, on p. 117 of his work on Covenants, published more 
than half a century ago, puts the proposition in words that have never 
been questioned, as far as I am aware, since his time. With respect to the 
form he says: “No particular words are necessary to constitute a covenant 
of either kind (that is to say, either joint or several). If two covenant 
generally for themnehr*, without any words of severance, or that they or 
one of them shall do such a thing, a joint charge is created, which shews 
the necessity of adding words of severalty where the covenantor's liability 
is to be confined to his own acts.”

In the present ease the parties signing the instrument guar
antee payment of certain indebtedness to the bank. The under
taking is joint but each one limits his liability to a certain amount. 
This limitation does not imply that each severally guarantees 
to the extent of the sum set op|M>site his name, but when he has 
contributed towards the joint liability the amount set opposite 
his signature, he is not to lie called tqioii for more. The last 
clause provides that the guarantee shall lie binding on each of the 
undersigned until he shall revoke the same in writing. The 
effect of this clause, it appears to me, is to leave the undertaking 
joint as to all until one withdraws. The party withdrawing would 
lie jointly liable with the others up to the withdrawal, and after 
that the others would remain jointly liound as lietween them-

Kxamples of joint and several guarantees with different limits 
of liability fixed for each of the guarantors, and tin1 manner of 
working out the same amongst them, are found in Ellin v. Em-
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manuel, 34 L.T.N.S. 553; and Ellesmere Brewery Co. v. Cooper, 
|181M)| 1 Q.lb 75, and in the casts there referred to.

In an action upon the guarantee in this province the formal 
validity and interpretation of the contract should he determined 
in accordance with the laws of Minnesota, the country where it 
was made and was to lx* performed: Dicey, ('onflict of Laws, 
2nd ed., 540, 550. By the laws of Minnesota (see. 4282 of the 
Revised Laws of Minnesota, 1005), it is declared that parlies 
to a joint obligation shall be severally liable and may he sued either 
jointly, or separate actions may he brought against each, and 
judgment rendered in each, without barring an action against 
one not included in the judgment, or releasing those not sued; 
provided that the Court may require the plaintiff to bring in as 
defendants all parties jointly liable.

The plaintiff in 1010 commenced a suit on the guarantee against 
Berge, one of the guarantors, in the State of Minnesota, and 
afterwards released him in consideration of a payment of $3,000. 
This release was given under the plaintiff’s seal, and contained 
no reservation of rights against the co-sureties. The defendant 
claims that the effect of this release was to discharge the co
sureties of Berge, on the ground that the contract of suretyship 
was joint, or joint and several, and that a discharge of one by the 
principal creditor operated as a discharge of all, the joint obliga
tion of the others being part of the consideration of the contract 
of each ; relying upon Ward v. Xational Haul,- of Xew Zealand, 
8 App. Cas. 755, 764; Mercantile Haul: of Sydney v. Taylor, [1893| 
A.C. 317. This contention turns altogether upon the question 
whether the contract is to be regarded as joint, joint and several, 
or several only. If it is several only the defendant’s contention 
cannot apply. Now, if the contract is to be interpreted according 
to the laws of Minnesota, the parties, even if the contract is joint 
in form, shall be severally liable and separate actions may be 
brought against each without releasing the others. Also, by see. 
4283 of the same Revised Laws a creditor may discharge one 
of several joint obligors without impairing his right to recover the 
residue from the others.

In the provisions of the Minnesota laws above referred to, 
there is much relating to procedure only, which is closely involved 
with the portions relating to interpretation and the declaration 
of substantive legal rights. In fact, much may be said in favour 
of holding these sections to be procedure only and therefore not 
to be applicable in this province. I have, however, come to the 
conclusion, after much doubt, that we must take the meaning 
placed upon the contract in question by the proper law of the 
contract which must be presumed to he that of the State of 
Minnesota. In this view the contract must be regarded as several, 
and the release of one of the co-sureties will not operate as a release 
of the others or of any one of them.
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In the year 1910 the plaintiff took from Heciwall a promissory 
note by him for 80,000 in payment of his liability on the 
guarantee. At the same time the plaintiff delivered to Hedwall 
two promissory notes made by the principal debtor, the T. M. 
Roberts To. and Riehardson, one for 82,000 and the other for 
83,000. Iledwall proved for that amount against the estate of 
the principal debtor and received dividends as a creditor from 
the assignee. The notes which were so delivered to Hedwall 
are two of the notes now sued upon in this action. It is quite 
clear that when this action was commenced the plaintiff had parted 
with these notes for value, was not the holder of them, and was 
not entitled to sue upon a guarantee given to the plaintiff to secure 

plaintiff of all sums of money owing to the plain
tiff by the T. M. Roberts Co. The amount of these two notes, 
with the interest upon them, should be deducted from the plain
tiff's claim.

I think the appeal should be allowed with costs and judgment 
entered for the plaintiff for the amount due after 
notes delivered to Hedwall. An account of the amount due 
to the plaintiff should, if necessary, be taken by the registrar 
of the Court, and the amount entered in the judgment. The 
plaintiff will be entitled to the ordinary costs of suit in the Court 
of King's Bench.

canuron. j. \. ('amekon, J.A.:—This is an action on a guarantee given to the
plaintiff bank by the defendant and three others, directors and 
shareholders of the T. M. Rolierts Co-operative Supply Co., a 
corporation doing business in the city of Minneapolis, in the 
State of Minnesota. The bank is incorporated under the laws 
of the Vnited States as a national bank, and carries on its business 
in the same city.

The action was tried liefore Mr. Justice Curran, who, in his 
judgment, sets forth the instrument sued upon and the facts and 
circumstances connected with its signing and delivery to the plain
tiff bank. The learned trial Judge dismissed the plaintiff's action.

The guarantee in quest ion was signed by the defendant. 
September 27, 1909. The T. M. Roberta Co., for whose benefit 
it was given, was insolvent on April 8, 1910. The
action was commenced May 21, 1912. The defendant was ex
amined Xoveml>er 9, 1912. The case was brought on for trial 
January 10, 1913. A few days liefore the trial certain amend
ments to the defence were made, amongst them that set out in 
par. 21. stating in effect that there was an agreement between the 
defendant and the bank that one Chase should l>e a co-guarantor 
with the defendant, that the defendant signed the guarantee upon 
the faith of that agreement, and that the bank failed to secure 
the signâture of the said Chase. This statement was treated 
throughout the trial as equivalent to a defence setting forth that 
it was agreed between the bank and the defendant that all the
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parties mentioned, including the defendant. Berge, Richardson 
Hedwall and ('hase, should sign the guarantee, otherwise, it was 
further agreed, the said guarantee should he wholly ineffective 
and void. The evidence on this issue was gone into at length 
before the learned trial Judge, who found in favour of the de
fendant.

Here we have a transaction where a hanking instrument was 
formally signed by the parties and delivered by them to the plain
tiff bank in September, 1909, and was acted on by tin- bank (there 
can be no as to that); where the principal debtor became
in default within a short time after the guarantee was given, 
and where the defendant, a guarantor to the extent of 840,000 
on the face of the instrument, was advised of the facts. Action 
was brought in May, 1912, the defendant was examined in No
vember, and the cause brought on for trial the following January. 
Yet it was not until the near approach of the trial, within a few 
days before it commenced, that this defence of the most material 
importance was placed on the record.

Two important letters written by the defendant shortly 
after the insolvency of the company were placed in evidence. 
The first, dated May 14, 1910, written in reply to a letter from the 
vice-president of the bank, urging payment, contains not one 
word referring to this important matter. The point that is appar
ently made most prominent in this letter is the defendant’s in
ability to pay at the time of writing, but no mention is made of 
Chase.

In the second letter, dated June 5, 1910, the only reference to 
Chase is in the following passage1:

Furthermore, we signed the guarantee with the understanding that Mr. 
Chase was to become a guarantor, and he agreed to sign the contract or 
guarantee that afternoon, and we are informed that the reason he refused 
to make good his word anti sign the guarantee was on account of the fact 
that you refused to increase the line up to SûO.OtJO, according to the original 
understanding.

Now, it is possible to read this extract, supplying the words 
“with the bank” after the word “understanding” where it 
first occurs. But that cannot fairly be done as I read the 
extract. To my mind.it means this:

We, who signed the guarantee, signed it because we, with Chase, had 
agreed to sign it on the original understanding that you were to increase 
the line of credit up to $50,000, which you refused to do, and it was on 
account of this that Chase refused to sign.

There is here no direct statement that there was an agreement 
with the bank that all who signed the guarantee together with 
Chase should sign before the agreement should become operative. 
The grievance is, rather, that the bank had failed to implement 
its promise to increase the company’s line of credit to $50,000.
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I have rt*a<l tin* portions of the defendant’s examination put 
in at the trial, and I find it ini|>ossihle to discover therein any 
positive and definite statement that the hank agreed to procure 
the signatures of all the parties mentioned to the guarantee 
before it liecamc effective, as is alleged by the defendant in his 
evidence at the trial. In one part of his examination he says 
with reference to such an alleged agreement : “The hank must 
have l»een taken into consideration. I do not recall it.” 11 is 
subsequent answer ((j. No. 257), “I went down there to the hank 
and I said ‘I will go on this guarantee if the others do.’ and the 
others said they would,” must In* contrasted with the aliove 
answer and with his statements as set out in the notes of evidence 
at pp. 2N11, 2110 and following.

The defendant says in his evidence at the trial that he did not 
lieeome aware that Chase had not signed until after the bank
ruptcy of the company, April 0. 1010, hut it was certainly some 
time before his letter of June 0, 1010.

In view of the foregoing and of other considerations that arise 
on a perusal of the evidence, we must surely call for clear and 
convincing evidence before we give effect to this defence. Had 
it lieen put forward front the first, and referred to throughout in 
the correspondence, interviews and pleadings, then the |Nisition 
might he wholly different. And it cannot lie denied that it is 
quite |Nissihle that the facts were as stated by the defendant, and 
that, in the press of business matters, they were overlooked and 
did not recur to memory until the trial was imminent. Hut. as 
I have sail I, we are here dealing with a document, one of a class 
common in hanking transactions, dclivcml to a hank in cir
cumstances such as not infrequently call for a document of its 
character, and acted U|hiii in due course by the hank. Vet the 
very existence of that document is for the first time challenged 
by a pleading and by evidence in supportof that pleading brought 
forward at the trial more than thmi years after it had Ini-ii signed 
and delivered.

On the other hand, lied wall declares he knew of no agree
ment with the defendant making the signing of one contingent 
U|mni the signing of all: p. 430. Ilctlwall witnessed the de
fendant's signature, hut knew of no such statement by the de
fendant on this matter to (irnndin as was alleged at the trial. 
(Irandin also enters a positive denial. He says lie never look 
a guarantee from anyone in his life under those conditions. I 
refer to his evidence, p. 154, and at p. 4111, when recalled.

Upon my lient consideration of the matters involved, I feel 
compelled to hold that the defendant has not satisfactorily dis
charged the onus placed u(miii him by reason of the circumstances 
constituting and surrounding this case in so far as this particular 
defence is considered. 1 must add that it is not without some 
degree of hesitancy that I thus undertake to differ from the view 
taken by the learned trial Judge.
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As for the defence that the guarantee was signed on the under
standing that the company’s line of credit was to ho extended to 
$‘>0,000, it is to he said that that is not in accordance with tin- 
written document. Moreover, the defendant's evidence at 
pp. 309, 310, is at variance with his statement in the letter of 
June 0 that the line of credit was to he increased “as soon as you 
had increased your capital stock."

The defendant in his evidence at the trial states that at the 
meeting in the T. M. Roberts (’o.’s store on the morning of 
September 27, it was represented by Iledwall that the bank 
“would advance up to $50,000,” and that nobody stated in his 
presence that this advance was conditional on the bank's increase 
of capital. Now, the explicit provisions on this subject of the 
national banking law of the I'nited States must necessarily be 
familiar to bank officials and directors in that country as well 
as to those, or to a large proportion of those, having dealings 
with them. It involves a matter that must becoming before them 
continually. It is difficult to imagine that an unconditional prom
ise that an advance would be given to a customer beyond the sum 
allowed by law, could or would be made in any circumstances 
whatever with the authority of the bank, or by any official of the 
bank. The probabilities are strongly against anything of the kind, 
and to support the defendant’s evidence on this branch as given 
at the trial we must seek for corroboration. Rut, in point of fact, 
so far from corroboration being available, his evidence at the trial 
on this point is positively contradicted by that of Iledwall, 
(Irandin and Chase, and differs from the statement in his letter of 
June ($, as I have pointed out above.

This defence also was not originally set up, but only at the latest 
possible stage, ami the considerations which apply to the defence 
with which I have already dealt apply substantially to this, and 
with reference to it 1 have come to the same conclusion. Even if 
the defence were established it would appear to me that it is not 
a matter that goes to the consideration; it would rather be a 
matter constituting a breach of contract for which the bank might 
be liable. Rut in such an action it would strike me as impossible 
for the defendant to succeed.

This contract was made in the State of Minnesota and was to 
lie performed there. That being so, the rights and obligations of 
the parties are to be determined in accordance with the laws of 
Minnesota, which must be taken to be the laws by which the 
parties intended the contract to he governed. See Dicey, Con
flict of Laws, ôôti, where the general rule is thus stated:

The interpretation of a contract and the rights and obligations under 
it of the parties thereto are to he determined in accordance with the proper 
law of the contract.

(“I‘ro|>er law" is defined at p.
The rights of the parties to a contract are to be judged of by that law
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by whii'h they intended (to bind) or, rutlivr, by which they may justly 
be presumed to have hound themselves: Unyd v. (iuihert, L.It. 1 Q.H. 
ll.">, 123. And see the other cases cited by Dicey, p. 557.

You must have regard to the law of the contract, by which I mean the 
law which the contract itself imports is to be the law governing the con
tract: /><r Lord llalshury, Re Misxouri Stcamuhip Co., 42Ch.I). 321, 330.

The essential validity of a contract (as distinguished from its formal 
validity), as well as its interpretation and effect and the rights and obliga
tions of the parties to it, are governed (with certain exceptions) by the 
law which the parties have agreed or intended shall govern it, or which 
they may he presumed to have intended. This law is generally known 
as the proper law of the contract: llalshury, Laws of Kngland, vol. Il, 23S.

Wharton on the Conflict of Laws, 3rd ed., has this at p. 930:—
It has been held that the question as to what acts or omissions will 

release the surety |MTtains to the remedy, and is, therefore, governed by 
the law of the forum; but the better view seems to Ik* that the matter 
relates to the substance of the contract, rather than to the remedy, ami 
js, therefore, to be governed by the law of the place where the contract 
js made and |>erformnhlc, rather than the law of the forum.

I consider the judgment of the Court in Tenant v. Tenant, 110 
Pu. 48ô, as sound and in |K»int here.

The case of Leroux v. Hrown, 12 (ML HOI, holding that see. 4 
of the Statute of Frauds relates to proceedings has tieen sub
jected to criticism. See William* v. Wheeler, 8 C.B.N.S. 299, 
/nr Willes, ,1., and 1’iggott on Foreign Judgments, p. 82.

The law is stated and the cases cited by Mr. Justice Swinfcn 
Had y in liritish South Africa ('o. v. De Beers, [1910] 1 Ch. 354 at 
381.

I quote also from Brandt on Suretyship, 3rd ed., sec. 102:—
As a general rule the liability of sureties ami guarantors <le|)cnds upon 

ami is governed by the law of the place of their contract. Thus, in an 
action against a surety on a note in New llam|whire, the note having been 
executed and made payable in Vermont, the law relating to sureties in 
the latter State is to be applied, ami by that law they are governed

The non-discharge of one joint surety by reason of the discharge 
of another is not merely a matter relating to the remedy, but is 
part of the law relating to the substance of the contract, ami there
fore part of the contract. Tin* section of the Minnesota statutes 
quoted is an alteration of the common law, making the obligation 
of each joint obligor al>solute irres|>ective of the release or dis
charge by the creditor of any other. It is a different matter from 
the defences involved in the Statutes of Limitations and the Stat
ute of Frauds prohibiting the use of the process of the Courts 
after a certain period, or without compliance with certain con
ditions. The right of a creditor to hold on»* of several joint 
sureties notxvithstunding the discharge of another or others of 
them is a matter affecting the obligation of the contract, altering 
it in one of its essential elements, and such right must therefore 
he ascertained and determined in accordance with the law of the 
place of the contract.
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The above considerations apply if the contract in question 
be taken as joint. If it be taken as several the defence is in
applicable. Either way 1 consider the plaintiff bank entitled to 
recover on the notes sued on, excepting the two notes, No. 1957 
for $2,000 and No. 2142 for $3,000 (referred to in Mr. ( îrandin’s 
evidence at pp. 100-108), transferred by the plaintiff bank to 
I led wall. It appears from the evidence of Iledwall, pp. 482-485, 
that he proved in bankruptcy against the Roberts Co. on these 
notes, received dividends on his claim, and, according to his 
evidence, held the notes all the t ime of the trial. The notes appear 
to have been endorsed by the plaintiff bank “without recourse." 
There is plausible reason advanced to shew why these notes were 
included in the plaintiff's claim, filed as exhibit “B," stated as 
correct by Judge Neland, p. 194. On these two notes I think 
the plaintiff must fail. Otherwise I hold the appeal must be 
allowed and the judgment entered for the plaintiff as set forth 
in the judgment of Mr. Justice Perdue.

H ago art, J.A., concurred with the dissenting opinion of 
Richards, J.A.

.1 pjHnl allowed.
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GARDINER v. DISTRICT REGISTRAR. B. C.
lirilish Columbia Court of Appeal. Macdonald. C.J.A., Irring. ami Halida r,

JJ.A. January 23, 11)14.
1. Land titles (Torrknh hyhtkm) ($ VII -70) First kkuistratiox Pno- 

cbdvkk—Crown ohant—Description ok riparian lands.
I "pun an application, under a Crown grant of lands, to register title 

to a portion of certain numliered lots or parcels thereof, the Registrar 
of Titles is without jurisdiction (either under the Land Registry Act,
K.S.B.C. 1911, ch. 127. or otherwise), to compel the applicant as a con
dition precedent to registration to acknowledge that the river bed 
ami the lake bed are not included in the grant by way of amplifying 
the description.

(Hordin'r v. Hint riel Itcpintrar, nub nom. Itr Land IL ai» try Art.
13 D.L.R. 7no. affirmed. |

Appeal from the judgment of Murphy. J.. relieving against a statement 
district registrar’s refusal to register unless the claimant relin
quished his river and lake bed rights, if any. The application is 
accordingly to instruct the registrar of titles at Nelson, B.(\, to 
register the title of W. II. Gardiner to a portion of lots 820 and 
825, group 1, Kootenay district, which was refused on the ground 
that the maps and descriptions in the deeds lodged must be 
amended shewing clearly that the beds and soil of lakes and rivers 
are excluded, that in the maps the lands conveyed shall be marked 
red and the lakes and rivers blue.

The appeal was dismissed and the registrar was instructed to 
register the title as tendered.

Maclean, K.(\, for the appellant.
Harold Robertson, for the respondent.
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Macdonald, C.J.A.:—1 am not clear about this comp, hut as my 
'"arned brothers have come to a conclusion 1 will not delay the 

•vision. I quite concur with what has been said by my learned 
brother Irving that a proceeding of this kind is a most inconvenient

Gardiner way of adjusting the rights of parties under a conveyance of land. 
District It would lead to very great hardship, it seems to me, if disputes 

Registrar, were to be tried on proceedings before the registrar, carried from
him to the Supreme Court and from the Supreme Court to this 
Court.

I therefore do not express a concluded opinion upon whether 
or not it was within the jurisdiction of the registrar to reject the 

ion on the ground ui>on which he did reject it, that it 
contained a description of the land which gave to the grantee more 
than the grantor had to give. 1 am not prepared to decide that 
question here because I do not think it necessary in view of the 
result arrived at by my learned brothers.

As to the costs I think there van In* none l>ecnusc of the pr< 
visions of the Crown Costs Act, R.S.B.C. 1911, ch. 61.

Irving, J.A.:—I concur with the learned Chief Justice as to 
costs.

On the main point I think the registrar's objection should not 
Ik* allowed. He docs not deal with the case under section 61 of 
the Land Registry Act, R.S.B.C. 1911, ch. 1*27. He says to the 
applicant in effect, “I will not register your title unless you ac
knowledge that tin* river bed and tin* lake Ixtl are not included 
in your Crown grant.” He has no right to do any such thing. 
That is a usurpation of authority that cannot be justified. As 
every certificate of title in my opinion must l>c read as lieing issued 
subject to reservations and limitations expressed in the original 
grant from the Crown, it is quite unnecessary’. The Crown's 
rights if any can be asserted at any time, notwithstanding the issue 
of the certificate of title. I express no opinion as to whether the 
river bed ami lake l>cd do fall within the limitations. That ques
tion should In* determined between the parties in a pro|>erly in
stituted suit, not in the inconvenient method now suggested.

CÎALLIHER, J.A.:—I agree.

Macdonald, C.J.A.:—Then the appeal will be dismissed.

ining. j.a. Irving, J.A.:—I express no opinion as to whether the river or
lake Intis fall within the Crown grant or not.

Appeal ilisniissnl.

51
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SAGER v. MANITOBA WINDMILL CO.
Sankatchnran Supreme Court, llanllain. V.d.. Xciclamls, 1,amont, 

amt HIirodiI, March 10, 1014.
1. FKAI D AM» DKCKIT ( * I—1)—MATERIAL AMI FAI.SK REPRESENTATION—

1)KLAY IX DISCOVERING Til K FALSITY.
When* a party to a contract induces the other party to enter in by 

means of a material ami false representation, the effect of such false 
representation cannot he got rid of on the ground that the person to 
whom it was made might have discovered the truth if lie had used 
diligence, unless there is such delay ns constitutes a defence under 
statutory limitations.

[Super \. Manitoba W indmill Vo., 13 D.L.ll. 203, affirmed ; Aaron'» 
R‘xf* v. Ttrinn, |lN0lt) A.C. 278, applied. |

2. Principal axd agent (I II V—20)—Krai o of agent — Liaiiii.ity of
PRINCIPAL.

The principal is answerable for damage occasioned n person who was 
induced to enter into a contract to buy a chattel bv the wilfully false 
representations of the agent for sale of such chattel.

|Saper v. Manitoba Windmill Vo., 13 D.L.ll, 203. allirmed. |
3. Contracts (IVC2—3H7) — Rescission — Restoring iieniuts —

VvRCIIAKK.
The general rule that in order to entitle a purchaser of property to 

rescind a voidable contract against the vendor, such purchaser must 
Is- in a position to offer hack intact the subject matter of the con
tract. does not apply where such subject matter has become deter
iorated solely by tl-e fault of the vendor himself.

1 Hager v. Manitoba Windmill ('a., l.'l D.L.ll. 203, affirmed : I.a puna 8 
XUrate Vo. v. I.ap « »ic ■ Spndieate, [ 181111) 2 Ch.l). 302.

Appeal by the defendant from the judgment of Johnstone, 
8atjer v. Manitoba Windmill C»., Id I).I,.It. 20d, 24 W.L.R. 

725. in favour of tin* plaintiff.
The appeal was dismissed.
,/. /•’. Frame, K.C., for the appellant.
Cl. F. Taylor, K.C.. for tin* respondent.

The judgment of the Court was delivered hy 
Elwood, J. :—In this ease the evidence seems to me to he 

sufficient to justify the findings of the jury, and their conclusions 
ought not to he disturbed because they are not such as Judges 
sitting in Courts of Appeal might themselves have arrived at. 
See Siminfiton v. Mown Jit tv Sin it It. Co., 15 D.L.R. Ü4. 26 
W.L.R. 171. It was objected on the part of the appellant that 
lieeauae the contract signed hy the respondent does not contain 
the representations alleged hy the respondent to have lieen made 
hy the agent of the appellant, and the respondent had a copy of 
the contract in his possession for some time ls-fore he instructed 
the appellant to ship him the machinery, therefore the respon
dent is estopped from alleging that any such representations as 
alleged were made hy the appellant’s agent, and that, in any 

37—IU D.L.R.
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event, the respondent could mid should have discovered the 
falsity of the representations from a perusal of the contract. The 
evidence shewed that, at the time of the signing of the contract, 
the respondent did not have his glasses with him; he could not 
read without the glasses; In- did not read the contract; it was 
not read over to him; lie relied upon what the agent stated to 
him it contained, and did not know the true contents of the 
contract or that it did not contain tin* alleged representations 
until after this action was commenced and the contract had been 
read over to him by Mr. Taylor after lie had changed his solic
itors. Under such circumstances it seems to me to he an unten
able position to try to contend that the respondent cannot object 
to these representations and to their falsity. If the contention 
of the appellant in this respect were allowed, one could never 
succeed in an action founded on false representations with re
spect to a written document where the party defrauded relies 
on the statement of the defendant or his agent as to the contents 
of the document objected to, and, so relying, refrains from read
ing it. because the answer in all such eases would be, “You 
should have found out the falsity of the representations. The 
document itself shews it is not as represented ; and, in any event, 
you should have read it.” The respondent is undoubtedly 
lmuiid by the representations of the agent. The agent was the 
general agent for the sale of engines. It was the agent’s work 
to sell engines and obtain signed orders: TAotjd v. (inter Smith, 
[1912] A.C. 716.

It was further objected that the ret " lost his right to 
object on the ground of fraud on account of delay. There was 
evidence from which the jury could find, and 1 assume the jury 
did find, that the respondent did object to the contract on the 
ground of fraud very shortly after he first discovered the fraud.

If a man ia induced to enfer into a contract by a false representation 
it ia not a suflieient answer to him to nay, "If you lia<l need «lue diligence 
von would have found out that the statement was untrue. You had the 
means atlorded you of discovering its falsity, ami did not choose to avail 
yourself of them.'* I take it to he a settled doctrine of e«]iiity, not only 
aa regarda spécifié performance, but ah*» as regards rescission, that this 
ia not an answer, unless there ia such delay as const it utes a defence under 
the Slatut«• of Limitations: Lord Halabury, L.C., in .toron’» Iteefn v. 
Tirie», 1189U] A.C. 273 at 279).

I think the above laid down the law correctly with respect 
to delay in actions involving fraudulent representation. It was 
also objected that the re* must fail because the parties
cannot, be restored to their original position. A witness on the 
part of the appellant testified that a few days prior to the trial 
he had seen the machinery in question, and that there were 
certain parts missing. There was no evidence as to how inipor-

7861
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tant these parts wvr<\ or their value, or to what extent the 
engine luul depreciated in value in consequence of these parts 
being missing. There was no evidence to shew when these parts 
were taken from the machinery. The evidence shewed that the 
machinery was received by the respondent on or about May 14. 
1910. Un May -10. 1910, one Luggen. an expert in the employ 
of the appellant, wrote to the appellant stating in effect that 
the engine still lost compression and would have to be looked 
after, and asking to have a man sent, as the respondent was “in 
the air alunit it,” and that they would have to keep a man on 
the engine to get it in shape. Un May 'll. 1910. tile respondent 
wrote to 1h«' appellant complaining of the engine, and stating 
that the expert had given it up and had left there, complaining 
of its power, and asking to have returned to him his notes and 
money paid. Subsequently, other experts were sent to try and 
make the engine work, and from then on any work that was done 
with the engine was done in consequence of the request of the ex
perts of the respondent to give tin* engine a trial, experts from 
time to time endeavouring to make the engine work satisfactorily. 
There was evidence from which the jury were justified in find
ing. and they did find, that the engine never did work satisfac
torily. On duly 31. 1910, the respondent wrote to the appellant 
stating that the engine had never given satisfaction, that lie 
had been obliged to finish his work with steam, and asking if 
the respondent wanted the engine returned to Belle Plains, that 
he did not think he wanted to bother with it any longer. The 
respondent never did any work with the engine after this. Un 
or about August 15, an expert of the appellant tried to make the 
engine work, and in doing so broke a bull pinion. The engine 
was never used by any person after that. It would appear that 
none of the parts which, at the trial were alleged to be missing, 
were missing on August 15, and I therefore assume that these 
various parts were taken some time after August 15. Action 
was commenced on August 23, 1910. In the action as originally 
framed the claim was for a return to him of the moneys paid 
and the notes which had been given, on the ground that the 
engine was not as represented. At that time the respondent 
believed that the various representations which it has been 
found were fraudulently made were in the original contract, and 
it was not until an interview which took place with Mr. Taylor 
in the spring of 1911 that tin* respondent became aware that 
these representation.! were not in the contract. Subsequently 
leave was given to amend the pleadings setting up the fraudu
lent representations, and the amended pleading setting up these 
representations was delivered under an order dated December 
11, 1911. It will be perceived that as early as May, 1910. the 
respondent took the position that he was not obliged to take the
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engine. IIv took that position continuously thereafter. It is 
quite true that he did not raise the question of fraud, because, 
as I have above stated, he was not aware of the fraud. He 
assumed throughout that the representations made were in the 
contract, and he was relying on the fact that the engine was 
not as represented. In Kerr on Fraud and Mistake. 4th ed., 
•'Wifi, is the following:—

There cannot indeed lie rewis*ion if the |Hi*ition even of the wrong
doer i* ho affected that lie eimnot lie pieced in Mtutu <//«>. lint the rule 
ha* no application where the subject me tier ha* la-eii reduced by the wrong- 
doer hiniMelf. and where conipen*ation can In- made for any deterioration.

In Erlanger v. S nr Sombiuro Ehosphatc Company, 3 App. 
(as. 1218 at 1278, I find the following:—

We think that ho long u* lie Iiiih made no eleetion, he retain* the right 
to determine it either wav, subject to thi*. that if in the interval while 
he is deli liera ting an innocent third party ha* acquired an interest in the 
pnqierty, or if in coiiHoqiience of his delay the (NiHition even of the wrong
doer i* affected, it will preclude him from ex« cis.’ig hi* right to rewind.
• • • Hut a Court u| equity could not give damage*, and. unie** it can 
rewind, the contract can give no relief. And, on the other hand, it can 
take accounts of profit* and make allowances for deterioration: and I 
think the practice ha* always lieen for a Court of equity to give -this 
relief whenever, by the exerciw of it* power*, it can do what i* practically 
just, though it cannot restore the partie* precisely to the state they were 
in before the contract. And a Court of equity requires that thorn* who 
come to it to ask it* active interposition to give them relief should use 
due diligence after there ha* lieen such notice or knowledge a* to make 
it inequitable to lie by. And any change which occurs in the position of 
the partie* or the state of the property after such notice or knowledge 
should tell much more again*t the party is tnora than a similar change 
la-fore he was in mora should do. . . . Two circumstance* always im- 
portant in hiicIi caws are the length of the delay and the nature of the 
act* done during the interval*, which might affect either party and cause 
a balance of justice or injustice in taking the one cour*c or the other 
so far us relate* to the remedy.

In Lay a nas Nitrate Company v. Lagunas Syndicate, 118111) | 
2 < h. I ) 392 at 186, Rigby, I. -I . Bay a:

Now, no doubt it is a general rule that, in order to entitle l*-neficinries 
to rewind a voidable contract of purchaw against the vendor, they must 
Is* in a position to offer back the subject matter of the contract. Hut thi* 
rule has no application to the caw of the subject-matter having Iwen 
reduced by the mere fault of the vendor* themselves; and the rule itself 
is, in equity, modified by another rule, that where coni|M-nsntion can In- 
made for any deterioration of the property, such deterioration shall In- no 
bar to rewission. but only a ground for com|H-n*ation. 1 adopt the reason 
ing in Kr/anger’s case of I/ird Hlackbiirn a* to allowance* for depreciation 
and permanent improvement.

On August 15, when the machine finally broke down, it had 
last been used by the representative of the appellant. The
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parts now alleged to be missing were apparently on the engine. 
The respondent did nothing with the engine after that. lie 
simply left it where it was. He then took the position that he 
was not obliged to keep it. The appellant could then have taken 
it away. There is no evidence to shew when these parts became 
missing, and under the circumstances 1 think that it is incum
bent on the appellant to shew at any rate that these parts were 
not on the engine when the respondent first raised the <|uestion 
of fraud. They may have been taken from tile engine just 
immediately preceding the trial, which, by the way, took place 
on the 18th and following days of March, 1912. 1 think it was 
also ineumltent upon tin* appellant to shew the value of the 
parts which were missing. These parts may lie of trilling value, 
and it would strike me that this would, in any event, be the 
ease. Compensation might possibly be allowed to the appellant 
under the authority of the above eases, t’nder all of the aliove 
circumstances 1 am of tin* opinion that the objection that the 
engine is not in the position in which it was at the time of the 
delivery should not in this ease deprive the respondent of his 
rights of rescission. In my opinion, therefore, the appeal should 
be dismissed with costs.

The jury awarded to the respondent: amount of draft paid. 
♦1,002.50; interest thereon from payment until trial, ♦07.75; 
freight, ♦5(i; total, ♦1,156.25. The trial was concluded on March 
211, 1912, but the trial Judge did not order judgment to In- 
entered until June 22, 191 1. when judgment was ordered to In- 
entered for the above amount. By way of cross-appeal it was 
contended on the part of the respondent that there should In- 
added to the above interest at 5 per cent, from March 23, 1912. 
to June 22, 1913, on ♦56, ♦.'1.5(1. and on ♦1,002.50, ♦65.62; mak
ing a total of ♦69.12. 1 am of opinion that this contention should 
be given effect to, and that the judgment should be varied by 
directing judgment of tliis sum in addition to ♦1.156.25, making 
a total of ♦1,225.37.
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TYTLER v. GENUNG.
Manitoba Court of A/t/tcal, Howell. C.J.M., Richards, Perdue, and Cameron.

JJ.A. March 10, 1914.
1. Vendor and purchaser (| 1 B -f>) Deferred payments —Vendor's re

entry on default—Acceleration .
An entry into possession made by a vendor on default of the vendee 

to meet instalments in arrear under his contract by virtue of a power 
reserved therein, will not operate as a demand for unnmturcd instal
ments nor accelerate their payment for the benefit of the nun baser 
so us to force the vendor to accept prepayment of miniatured interest- 
hearing instalments, where the vendor’s proceedings were wholly refer
able to the arrears.

| Tytler v. (ienuna, 12 D.L.Il. 42<i. reversed; Hoc til v. Endle. |1H%|
1 Ch. MS, distinguished; Ki /tarte Ellis, |1S'JS| 2 Q.B. 70, and Ex /tarte 

H’irifii*, 1189K| 1 Q.B. 543, considered. 1

MAN.

V. A.
1914
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MAN. 2. Sl'KClKIC I'KKIOKMANO: (§ 1 M 1 JM))- -RllillT TO HKMKDV I'KIO'OIIMANCK
OU OKKEIt TO 1'EKEOHM.

V. A.
lull

In order to entitle a party to a land emit raid to spécifié performance, 
lie must shew himself to have been prompt in the performance of the 
covenants entered into by himself or shew his willingness to |H*rform

Statement

them within a reasonable time.
[W'nlliiri v. HvHxlan, 29 Can. S.C.lt. 171 at 174, followed.|

Aitkal from the judgment of (îalt, Tj/lltr v. (Inning, 12
D.L.R. 120, 21 W.L.R. 500. directitig specific performance at the 
instance of the purchaser after the vendor had obtained a judg
ment in ejectment on the purchaser's default in paying overdue 
instalments, and had taken possession.

The appeal was allowed, Richards, J.A., dissenting.
./. dnUowug, for the plaintiff, appellant.
11. /•'. Maulson, for the defendant, respondent.

iivw.ii,c.j.m. Howki.1., (\J.M., concurred with I'kium k, J.A.

Ill< lui ni*. J.A.
(diwtitiiig) Richards, J.A. (dissenting):- By agreement in writing the 

defendant agreed to buy. and the plaintiff to sell, a farm, the pay
ments being spread over a number of years. The defendant took 
possession, as allowed by the agreement, and made large improve
ments and some payments, but never caught up, at any time, 
with the amount then payable by him. Several extension agree
ments were made, extending the time, and changing the terms, of 
payment, but leaving the original agreement otherwise in full 
force, so far as is material to this action. That original agreement 
provided that, on default, the plaintiff might take jiossession and 
might re-sell the property without notice, freed and discharged 
of all claim of the defendant. Time was declared to be of the es
sence. The agreement also provided that the defendant should 
search the title at his own expense and make all requisitions 
within ten days, from its date, and that, otherwise, the title should 
lie deemed to be accepted.

While the defendant was in default the plaintiff brought an 
action, the exact nature of which is not shewn by the evidence, 
but, as a result of which, she obtained possession of the land. 
After obtaining possession, and while only part of the purchase 
money was payable, she brought this action asking payment of 
the arrears, and, in default, cancellation of the agreement of sale.

After suit began the plaintiff let the farm to a third party. 
The length of the term, for which she so let, is not very definitely 
stated, but the lessee got the property until at least after that 
year’s crop should be taken off. The only consideration given 
by the tenant was that he was to do some summer fallowing: but. 
apparently, the plaintiff was not to get any profit from the letting 
other than the benefit to the land itself by the summer fallowing. 
When the action came on for tiial the tenant was, as against the
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plaint iff, still rightly in possession, and tin* plaintiff was not aide man. 
to give possession if she had been paid up the arrears she sued for. c~~A.

There is no |K>wer to let the land contained in the agreement. j•»14

A power to sell does not. as I understand it. inelude a power to ----
lease: see Evanx v. Jackxoti, S Sim. 217, 59 Kng. U. S7, which * vti.kh 
was really upheld by the Court of Appeal in A'< Jwhl, [I1HH»| 1 Ch. Ck.ncnu. 
981. Although in this latter vase tin- giving of the lease was up- ( , ^’j A 
held under a power of sale, it was because, under the title by which (i|llW),Minïl 
he lieliI, that was the only way in which the vendor could sell.
The Court treated it as in reality a sale, though in form a lease, and 
upheld it on that ground.

It seems to me that if the plaintiff had before action let the land 
as she did after bringing suit, no action would have lain. Also 
the defendant, on learning of the lease made by the plaintiff, 
might, I think, have had the action stayed until the lease came to 
nn end, on the ground that, as a result of letting, the plaintiff 
was not in a position to give that possession which the defendant 
would have been entitled to if lie had made the payments, to 
recover which the action was brought.

The learned trial Judge held that, by her action in taking |sis- 
scssion, the plaintiff had entitled the defendant to pay up the whole 
of the purchase money, including the sums then not yet payable, 
and ordered that, on such payment being made, the defendant 
should be entitled to a conveyance of the land, lie also ordered 
the plaintiff to pay the defendant his costs of the action.

In holding that the plaintiff, by taking possi-ssiun, made the 
whole of the purchase money due at the option of the defendant, 
the learned Judge followed Hin'ill v. Emile, | I89ti| 1 Ch. lilS, 
where it was held by Kekcwich, J.. that a mortgagee, by taking 
(Nissession, gave a mortgagor the right to pay off the whole of the 
mortgage, including moneys not yet due. That case has liven 
upheld in subsequent decisions, and is referred to in a number of 
textliooks with approval.

In Ex parte Ellix, j IH98| 2 Q.li. 79, it was held by the Court of 
Ap|M-al that the test was whether the mortgagee had taken |>os- 
scssion to realize his security or merely for the pur|iose of protect
ing it, and that, in the former case, the taking possession did cause 
the substituent payments to come due at the option of the mort
gagor, but that in the latter ease it did not. I take it that Honll 
v. Ewllt, j I89ti| 1 Ch. tilS, must be read in the light of this latter 
case.

That action (re Ellix) concerned a mortgage of chattels, and 
it was held that the taking |sisscssion there was simply for the 
purpose of protecting the security. It can be easily understood 
how taking |Misscssion, in such a case, might be assumed to be 
solely for the protection of the security, as chattels might, other
wise, lie removed, or done away with. In the case of a land mort
gage, however, where the security was practically, as in the pres-
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ont ease, in the land itself, that position would not, it seemstome, 
he so readily assumed by a Court. I do not see how the plaintiff 
in any way can he said to have been “protecting” her security 
by taking possession.

The defendant in this case was working the land and had 
greatly improved its value, and, every year until she took posses
sion, the plaintiff got something out of it. She had no reason to 
doubt, so far as 1 can see, that if she left him in possession she 
would still get money out of it; but after she took possession, as 
she had a right to do, she did an act with regard to the land which 
was not justified by the agreement—that is, she let it—and in 
such a way that she would get no money as a result of the letting.

That seems to me to shew an intention to realize (by getting 
the land if she could), not merely one to protect the security.

She did bring this action for the payments in arrear, but that 
was her only means of getting rid of defendant’s rights, and the 
result of her taking possession was, as she knew, to cut off the 
defendant’s only means of making payments. It seems to me 
that, g done this, and dealt with the land beyond the powers 
given her by the agreement, she should be held to have taken 
possession for the purpose of realizing.

This is not the ease of a mortgage, but it has been held, in 
many eases, that the parties to an agreement for sale are largely 
in the position of mortgagee and mortgagor. I can see no reason 
why the principle laid down in lionll v. Engle, |I8%) 1 Ch. G48. 
should not apply to agreements for sale as well as to mortgages.

That being the ease, I think the learned trial Judge was right 
in holding that the defendant was entitled to a judgment enabling 
him to pay off the full amount. I am unable to see how the law, 
as . in ease of a claim for specific performance, s to
the defendant's rights in a case of this kind, when the plaintiff 
has acted as she has done, and has, herself, brought an action 
with regard to the land, for payment of part of the purchase money. 
The defendant's position is simply tin* equivalent of a right of a 
mortgagor to redeem.

I can understand that there might be a ease where a vendor had 
not perfected his title, and did not expect to perfect it until just 
before, or at, the time of the final payment at the date agreed 
upon. That question has, however, not been raised in this action. 
The evidence shews, as I understand it, that the plaintiff has in 
fact a complete title to the land, and the defendant is undoubtedly 
willing to take the title which she has. In fact, under the terms 
of the agreement he had accepted it, there being no suggestion 
that he had raised any question as to it within the ten days after 
the agreement. I am not sure1, in any case, that a party acting 
as she has done, in taking possession to realize and in letting, the 
latter being contrary to the agreement, could, even if her title had 
not been completed, raise this answer to the defendant's request 
to be allowed to pay off in full.

4

4

8
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With regard to the costs. I think the learned Judge acted within 
his powers in ordering the plaintiff to pay them. Her act. in 
leasing the land as she did. put it out of her power to carry out her 
part of what she sought by bringing the suit, and there was no 
justice in her prosecuting it while that state «if affairs existed.

Section 3 of ch. 12 of 7 ami 8 Kdward VII. (Man.), says that 
in all actions and proceed the awarding of costs shall, subject 
to that Act, be in the absolute discretion of the Court or Judge.
I find nothing in the Act which would limit that discretion in tin- 
present case. In view of that Act, ami of the position in which 
the plaintiff had placed herself, learned Judge was within
his rights in disposing of tin- costs as lie «lid.

I would dismiss the appeal with costs.

Perdue, J.A.:—This is an action brought by the vendor against e-r-iw. j.a. 

the purchaser of land for the cancellation of the contract.
By the original agreement between tin- parties which is <lat«-d 

August 17, ItKMi, the dcfemlant was not required to make any cash 
payment, although lie was given immediate possession of tin- lamb 
The purchase money was payable in ten annual instalments of 
$000 each, the first instalment of principal becoming dm- on 
October 1, 1908, and the first payment of interest on Octolw-r I.
1907. Time was made the essence of the contract ami then- was 
a provision giving the vendor the right to forfeit on breach of 
any of the covenants.

The parties entered into a further agreement dated Xovemb«-r 
2, 1908, which recites that tin- purchaser had made default in tin- 
covenants to be performed by him under tin- first agn-ement ami 
that the vendor was entitled to cancel it, that tin- purchaser ha«l 
requested the vendor not to cancel ami to |M-rmit him to continue 
in occupancy of the lamb It was also recited that tin- amount due 
for principal, interest, and costs under the agreement for sale was 
$7,126.45. The agreement then provides that tin- purchaser 
may continue to occupy the land on performingthe covenants con
tained in it and the covenants and conditions in the agreement for 
sale wlm-li may be applicable. Provision was made for the delivery 
of the crop of 1909 to an elevator in the name of the vendor, and 
it was agreed that the purchase money should be payable in instal
ments of $500 yearly in each of the years 1909 to 1922, both in
clusive. Amongst other things the purchaser covenanted that 
he would not encumber tin- title to tin- land, that he wouhl insure 
against hail and that all remedies to which the vendor was entitled 
under the agreement for sale, on breach of any covenant on tin- 
part of the purchaser, should Ik- applicable to the breach of any 
covenant contained in tin- second agreement, and that the agree
ment for sale should, except as specifically altered by the subse
quent agreement, continue in full force and effect.

On April 5, 1910, the executed a further agreement
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which rpcitwl tin* agrmnvnts of October 17, hMH>, and November 
2, 1908, and that default had been made by the purchaser under 
the last mentioned agreement. Permission was given to the pur
chaser to continue in possession, he covenanting to deliver the crop 
at the elevator in the name of the vendor. The rights and rem
edies of the vendor under the previous agreements were preserved.

A still further agreement was entered into by the parties on 
June If), 1912. This recited the prior agreements and that the 
purchaser had failed to carry out the terms and conditions ot the 
agreements made on November 2, 1908, and April f>, 1910, that 
the vendor was entitled to cancel the sale, and that the purchaser 
had requested further time. The agreement provided that the 
vendor would give the purchaser until July 1, 1912, to pay her the 
sum of 88(H) on account of arrears and that in the event of such 
payment being made the purchaser might continue to occupy the 
land until further default. The purchaser also covenanted that 
in default of his paying the 88(H) as agreed lie would |x»aceably 
deliver up possession of the land. The rights of the vendor under 
the previous agreements were preserved.

The defendant did not pay the sum agreed to be paid on July 1, 
1912, or any part of it. On July 19, 1912, the plaintiff commenced 
an action for the recovery of the land, obtained judgment for pos
session on September Iff, and was placed in possession of the land 
some time thereafter.

The plaintiff alleges in his statement of claim the default made 
by the ‘ in the first contract and in the subsequent agree
ments between the parties, asks that an account be taken of the 
amount overdue and in arrear, that the defendant be ordered to 
pay the same, together with the costs, within a time to be fixed 
by the Court, and that, in default thereof, the agreement of sale 
be cancelled, the payments already made be forfeited, and the 
defendant foreclosed of all right to the land. This is a very com
mon form of action in this Province, and one which the plaintiff had 
unquestionably the right to bring on the facts disclosed in the case 
and admitted by the defendant.

The action is founded upon the analogy between the ]>osition 
of an unpaid vendor where the purrbase money is payable by in
stalments extending over a period of time nr I that of a mort
gager, where default has been made. In Lyxi UM v. Edward», 2 
( 'h. I). 199 at ">()!». Jessel. M.R., refers to this analogy and points 
out what is the practice where a vendor brings suit for cancellation 
of the contract against a purchaser in default. He says:—

Such a decree has sometimes been culled n decree for cancellation of 
the contract; time is given hy a decree of the ('ourt of equity, or now by 
a judgment of the High Court of Justice; ami if the time expires without 
the money being paid, the contract is cancelled hy the decree or judgment 
of the Court, and the vendor becomes again the owner of the estate.

This principle has been approved and adopted in this Province:

3899
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sec Hudson's lion Co. v. Macdonald. 1 Mail. L.R. 237.480; West v. 
Lynch, 5 Man. L.R. 107; Canadian Fairbanks v. Johnston, 18 
Man. L.R. 58V.

In his statement of defence the defendant admits that lie made 
the several agreements referred to in the statement of claim and 
that he made default thereunder. He claims that the plaintiff 
improperly charged certain items against him and did not allow 
him for credits to which he was entitled. This is a matter for ac
counting in the Master’s office. He also claims that the plaintiff 
distrained upon his crop in September, IV12, and received the 
proceeds. Ity way of counterclaim the defendant asked that the 
plaintiff he ordered to specifically perforin the agreement, or, in 
default, that the defendant should he allowed for the improvements 
he had made. He also made a claim for damages against the 
plaintiff for entering into possession of the land. As possession 
was taki n in pursuance of a judgment oi the ( ourt, this last claim 
was not seriously urged.

The plaintiff filed a reply and defence to the counterclaim 
in which, amongst other things, she stated that she was ready and 
willing to specifically |>erfnrm the agreement.

As he admits in the recital to the agreement of Nov. 2, I VOS, 
the defendant had made default under the agreements of sale to 
the extent of over eleven hundred dollars, and from that time on 
he made default under all the agreements restarting^lie purchase 
made by him with the plaintiff from time to time, the plaintiff 
was therefore fully justified in bringing this action. The learned 
trial Judge has, however, dismissed the plaintiff s action with 
costs. His main reason for so doing is based upon a finding he 
makes that the defendant in the summer of IVI2 “had arranged to 
borrow 85.000 from one company and SI ,000 from another, and 
he deposited 8800 in his solicitor’s hands so that lie was in a posi
tion to pay the plaintiff off in full, and so informed her; but she 
then declined to accept the money.”

Now, there is not upon the record any plea of tender oi the pur
chase money or any allegation that the defendant had offered to 
pay, ami the plaintiff had agreed to accept the purchase money 
in full prior to the commencement of the action, and there is no 
evidence that 1 can find which would support such a plea or such 
an allegation. The facts upon this point,as they appear in the 
evidence, are the following:

The defendant says that in June, 1V12, lie went to the plaintiff 
and asked her if she would take the whole purchase money. She 
said she would, but that she did not think ho could raise it. lb- 
then went to Vnderhill, a real estate agent, and arranged to bor
row 85.000 on a first mortgage and $1,000 or 82,000 on a second 
mortgage. The defendant also states that there was 8800 in money 
placed in the hands of his solicitor. Then he says, “it fell through, 
1 don’t know the cause of it.” The following is an extract from 
his evidence :—

MAN.
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Q. Now, there are some judgments against you, are there not? A. Yes,

(j. What arrangements had you made there? A. I had arrangements 
made to pay them off in full.

(j. Why was that not carried out? A. I could not tell you that; I 
don’t know.

(j. As far tut you are concerned, you were ready and willing? A. I was 
ready and willing to do what I had agreed to do.

(j. Had you received any notice from Mrs. Tytlcr, or anyone acting 
for her. up till November, 1012, that she would not take her money? A. 
No, sir; 1 never did.

Vmlrrhill states that he made a valuation of the land in July, 
1912, and arranged for a loan of 85,000 upon it by parties in Winni- 
|H-g. He says the plaintiff enquired of him how much the defen
dant could borrow and he answered her, $5,000; that she was 
trying to clean up the estate, seeing how much Cienung could 
borrow. He further states that he had arranged for a loan of 
82,000 on a second mortgage.

Mr. Maulson, the defendant’s solicitor, was called as a witness 
for the defence, but he does not say one word in his evidence as 
to any offer to the plaintiff to pay her off or as to any refusal by 
her to take the money, and he gives no explanation as to why the 
negotiations fell through.

The plaintiff when called in rebuttal made the following state
ments in answer to questions asked by the trial Judge:—

Ills Likdhiiih:—You must realize you have a pretty hard-up purchaser 
in Mr. (Senung. Do you not think it would he the best thing to get your 
claim in full? If you could get your money, you would consider yourself 
well off? A. Yes, and the expense I have been put to.

Ills Iajrdrhip:—You don’t want to keep him on years and years, and 
have all this trouble? A. No, and that is why I took the different position 
last June. I tried all I could to help him out. Mr. Wemyss offered that 
I would take a first mortgage of $0,000, if it would help matters, but at that 
time he said he could not raise sufficient money on the second mortgage.

There is no other evidence that I can discover bearing u|>on 
the question, and, with great respect, I must say that the evidence 
given fails to sup|>ort the finding of the trial Judge above set out. 
It is true that in one of the discussions that took place between the 
Court and the counsel for the parties during the progress of the 
trial, Mr. Maulson, the counsel for the defendant, said that the 
offer was made to pay the whole thing in full, that it was refused, 
“absolutely in the first instance, and then finally with a bonus 
altogether out of proportion.”

Counsel for the plaintiff had previously objected that no tender 
had been pleaded and that evidence of an offer was not admissible, 
and the trial Judge had apparently ruled in plaintiff’s favour. 
Counsel for the plaintiff also intimated that the negotiations be
tween the parties were without prejudice. At all events the evi- 
denee does not shew that a tender or an offer of payment in full
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was made and refused, even if the pleadings justified the reception MAN. 
of such evidence. C A.

It is of some importance to note that, although the defendant 1914 
and his solicitor state that the latter had in his hands 8800 in 
money belonging to the defendant at the time these negotiations 
were going on, this money was not paid to the plaintiff under the Grnvno. 
agreement of June 15, 1912, although if it had been so paid the a
payment would, under the terms of the agreement, have given the 
defendant an extension of time until the next default. 11 would, 
doubtless, have prevented the ejectment proceedings and have 
given the defendant an opportunity to harvest and sell his crop.
The failure to pay the 8800 as agreed, when the defendant had the 
money in hand, shows his recklessness in regard to meeting his 
engagements and left him, under the terms of the agreement, 
liable to lose possession of the land.

A further point is urged that the plaintiff by taking possession 
and leasing the land for the season of 1913 had put it out of her 
power to deliver it in case the defendant paid what was due. Wo 
do not know what her arrangements with the tenant were. There 
may have been a provision for surrender at any time. It is not 
shewn that she had disabled herself from carrying out the agree
ment. She alleged her willingness to carry it out and offeree! to do 
so, and one must assume that she could do so unless the contrary 
is shewn. If she has r power to perform her agree
ment she might be made liable in damages. The bare statement 
that she had leased the* land to prevent it freim deteriorating ele>es 
not appear to me te> aflbrel an answer to the* plaintiff's case.

The learned trial Judge has dwelt upon the* gmit improvements 
to the lane! made by the ele*fenelant and upon the* hare! luck e*xpe*ri- 
ence*el by the defenelant in being thre*e* times haled out. Such 
matters might be considered in case the defendant was applying 
for relief against forfeiture*; but no forfeiture has thus far been 
claimed, anel the plaintiff is willing tei |x*rmit him to carry out his 
agre*ement. The learneel trial Juelge* has take*n the* view that the 
plaintiff simule! be ee>mpelle*d to take* the* whole purchase money 
although a large portion e>f it is not elue*. At the* trial she offereel 
to take it if her solicited anel client costs were paid by the ele*fenelant.
This appears to me to have be*eii a very fair offer in the* e*ircum- 
stane-es. The* learneel trial Juelge* appeared to think that this 
woulel entail the payment of heavy bills fer le*gal services anel 
other large expenses. The* sedicitor anel client costs would, of 
course, be subject to taxation and the plaintiff would only be en
titled to such items as woulel be shewn to be* properly allowable 
between solicitor anel client.

The* trial Juelge has given juelgme*nt upon the counterclaim 
in elefenelant’s fa venir anel has orele-ml specific performance e>f the 
agreement, not as made between the parties, but on the* feioting 
that the whole amount e>f purchase money is now elue*. It is to be

12333359
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MAN. observed that the defendant in his counterclaim simply asked
C. A.
1014

“that the plaintiff he ordered to specifically perform the said 
agreement.” Now the specific performance of a contract “is its
actual execution according to its stipulations and terms” (Fry on 
Specific Performance, par. 3), and specific performance of the pres
ent contract on the plaintiff's part would mean acceptance of the
instalments of purchase money as they fell due and, on payment of 
the purchase money in full, a conveyance of the land in fee >' 
to the purchaser freed of all incumbrances. The performance 
ordered in the present case is not a performance of the contract 
made between the parties; it is not the performance asked for 
by the defendant in his counterclaim, but is tin- performance of a 
new contract containing terms differing from those agreed upon 
by the parties. This last contract was not assented to by the 
plaintiff but is forced upon her for the benefit of the defendant. 
She is ordered to accept payment of all the purchase money at 
once and, on receipt of it, at once to convey the land to the defen
dant.

The learned trial Judge takes the view that the plaintiff in 
this case should be placed u|>on exactly the same- footing as a 
mortgagee who is taking proceedings to recover tin- mortgage 
money. lie holds that the entry of the plaintiff into possession 
of the land was a demand for payment of the whole purchase 
money and that the defendant was entitled to pay the whole, al
though a large portion of it was not yet du<‘ under the terms of 
the agreement. In support of this proposition he cites Bwill v. 
Engle, [1896] 1 Ch. 048. That was the case of a mortgagee who 
had taken possession of the mortgaged premises for tin- purpose of 
enforcing his security. Two weeks before the mortgage was due 
according to its terms, a subsequent encumbrancer made a tender 
of the principal, interest and costs, which was refused. Keke- 
wich, J., in giving judgment, said:—

It appears to me that, the case is not actually covered by
authority, yet it is by principle; and that a mortgagee cannot enter into 
possession for his own benefit and then say he is entitled to remain in the 
position of a mortgagee out of possession, mid to ask for six months’ notice 
or interest. The two positions are inconsistent. In my opinion, by entering 
into possession the mortgagee says he requires payment, and payment in 
the way in which the law gives it to him.

Now, although there is a close analogy between the |x>sition 
of a mortgagee and that of a vendor where the payment of the 
purchase money is deferred, still tin- analogy is not in tdl respects 
complete. Courts of equity have always treated a mortgage as a 
mere security for money loaned, no matter how stringent the pro
visions in the instrument may In-. Where the mortgagee takes 
proceedings on his mortgage he is regarded merely as a lender si-ek
ing to recover his money. Where, therefore, In- takes proceedings 
to recover all the moneys due or payable under tin- mortgage, or
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tak<*8 proceedings which arc interpreted ns having that effect, 
payment of principal, interest and costs may he made by the mort
gagor and this the mortgagee must accept in satisfaction of his 
claim. If no proceedings have been taken by the mortgagee to 
recover the mortgage vs, the mortgagor cannot compel 
him to take them and release the land before the date for redemp
tion has arrived: Brown v. Cole, 11 Sim. 127. 00 ling. It. 124.

1 can find no case which treats vendor and purchaser as lender 
and borrower merely. Their relationship arises out of the con
tract between them and they are mutually bound by the obliga
tions contained in it. A vendor may not be in a position to fur
nish title immediately. There may be encumbrances which l.e can 
remove before the time for the payment of the full purchase money 
has arrived, but which he is not in a position to get rid of at once. 
The vendor cannot compel the purchaser to pay before the date 
fixed for payment. Neither should the purchaser be entitled to 
force the vendor to give a conveyance before tIn* time specified in 
the contract for so doing.

The agreement in the present case does not contain a provision 
for acceleration of the payments upon default. But it does con
tain a provision that the purchaser will give up possession of the 
land on breach of any of the covenants, and he is permitted to oc
cupy ami enjoy the premises subject to the condition that he may 
do so “until default shall be made in payment of the said sum of 
money or some part thereof or some part of the interest thereon, 
etc.”

In Kx itarte Widens, [1898] 1 Q.B. old at 548, it is stated that
where a mortgagee has entered into possession or taken other steps for the 
purpose of realizing his security, the Court has jurisdiction, upon payment 
of the debt, the interest then due, and the costs, to order the security to 
be given up.
But where the mortgagee goes into possession in order to maintain 
his security and enforce payment of arrears, and not for the pur
pose of realizing his security by a sale of the property, the Court 
will not compel the mortgagee to take principal, interest and costs 
and surrender the mortgage: Ex parte Ellis, [1898] 2 Q.B. 79.

In the present case the plaintiff took possession under a pro
vision in the agreement permitting her to do so on default being 
made. She then took steps to keep the land under cultivation and 
prevent deterioration. She made no attempt to obtain her 
money by a sale of the land. Her act in bringing the present suit 
in which she called upon the defendant to pay up the arrears only, 
and asked that a time be fixed by the Court for him to do so and 
in default that the agreement should be cancelled, shews that she 
was attempting only to enforce payment of arrears. What she 
has done cannot, in my opinion, be taken more strongly against 
her than if she had sued for the arrears and taken possession of 
the property until the arrears were paid. To do so, even if the

c. A. 
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case were one of mortgagor and mortgagee, would not have the 
effect of accelerating the payment of moneys not yet due. This, 
I take it, is the effect of Ex parte Ellin, [1898] 2 Q.B. 79, which is 
the latest pronouncement on the question by the Court of Appeal 
in England. In that ease A. L. Smith, L.J., says at 81:—

I do not think that an order can he made that the bill of sale shall he 
given up where the grantee has seized for the purpose of maintaining and 
not of realizing his security. It would be a great hardship on him if it 
were otherwise. He has a contract whereby, in consideration of his lending 
a sum of money for a certain time, the grantor agrees to pay interest at a 
certain rate for that period. If the law were us contended for by the grantor 
the grantee could take no steps to maintain his security or enforce pay
ment of interest in arrear without running the risk of being paid off and 
having the contract to pay interest during the rest of the period vacated.

For the reasons I have given, I am of opinion that the plain
tiff's conduct in taking possession of the land had not the effect 
of accelerating future payments and making the total purchase 
money due and payable forthwith.

The whole trouble in this matter has been caused by the de
fendant constantly failing to meet his engagements. Even when 
filing his counterclaim for specific performance of the agreement he 
does not pay or offer to pay into Court the amounts which have 
been long overdue, and he does not offer to carry out the contract 
on his part. In Wallace v. Hennlein, 29 Can. S.C.R. 171 at 174. 
Sir Henry Strong, V.J.. said in giving the judgment of the Court :—

Iu order to entitle a party to a contract to the aid of the Court in carry
ing it into specific execution, he must shew himself to have been prompt 
in the performance of such of the obligations of the contract as it fell to 
him to perform, and always ready to carry out the contract within a reason
able time, even though time might not have been of the essence of the 
contract.
The conduct of the defendant was shewn to have been the very 
opposite of that. The allegations and admissions in the defence 
and counterclaim and the facts of the case shew that he had dis
entitled himself to specific performance.

The trial Judge has given leave to appeal on the question of 
costs. In the view I take of this case* it is not really necessary to 
consider the ion of costs made by the learned trial Judge
in the view he took of the case. I would say, however, that I can
not, in any aspect of the case, find a valid reason for depriving the 
plaintiff of costs and ordering the plaintiff to pay costs. The 
Judge must exercise his discretion as to costs reasonably and for 
good cause upon the facts before him. Where the plaintiff is 
bringing his action to enforce a legal right and no valid ground 
appears for depriving him of costs, the Judge* has no discretion to 
take away the plaintiff's right to costs. This principle was 
clearly laid down in Cooper v. WhiUiogham, 15 Ch. D. 501, and 
Jones v. Curling, 13 Q.B.I). 202.
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I think the plaintiff was (piitc within her rights in bringing this 
action and that all the steps sin* took were lawfully take i in pursu
ance of the several agreements between her and the defendant.
I can see no valid reason for compelling her to take payments not 
yet due, if she is unwilling to take them before they come due.

Several matters were dealt with in the trial Judge's judgment 
which were properly matters of account between the parties and 
in respect of which no appeal was brought.

I think the plaintiff's appeal should be allowed and that the 
usual judgment should be pronounced, taking an account of the 
amount clue to the plaintiff for principal, interest and costs of this 
suit, an account of all moneys received by the plaintiff from the 
defendant or for which thedefendant is entitled to credit, including 
a reasonable sum for use and occupation of the premises during 
the time the plaintiff has been in possession of them since < )ctobor, 
1912, that a time be appointed for the payment of the balance 
due to the plaintiff together with her costs of suit; that in 
view of the special circumstances of the ease* and the large 
amount of improvements made upon the land by the defendant, 
such time for payment should be six months from the making 
of the report; that in default of such payment, the agreement of 
sale should be cancelled.

The plaintiff should also lx* paid her costs of this appeal.

MAN.

C. A.
1014

Verdue, J.A.

Cameron, J.A.. concurred with 1’ekdi e, J.A. ('«mrron. J.A.

A Pin al allowed.

EXCELSIOR LUMBER CO v. ROSS.
Itrilisli f'nhinihio Court of Appeal. Mamlitnalil. C.J.A.. Irving, Martin, 

Halliher, awl Me Phillips. /•'< lunari/ ‘23, 1014.
1. Lo(.H AND I.OOCIIXO ( 1 I—21 )— KxroRT Kl.srHlel IONS CM.I.SS MANIKAC-

TUBKii—Product of ckowx lax as (B.(\)—Siiixulf. blocks.
The prohibition of ex|»ort from ltriti*h Columbia of tinitn-r cut on 

Crown land* tin-non unies* niiinufncturi-il within the province into 
board*. deni, joint*, lath, shingle* "or other sawn lumber” ( Ko rent 
Act. B.C., we. 10ft|. iipplie* to prevent the export of the product of 
the tiniWr after sawing the log into short length* of from Id to 20 
inches, ami eutting these short length* longitudinally »o a* to leave 
upon each block only a *nmll arc of the circumference of the log. where 
the block* are left unfinished for any practical permanent use and are 
commercially suitable only for further manufacture into shingle*.

[Exi-elnior 1.umber Co. v. Itoss. 13 D.L.II. 740. afllrmcd; Fuss Lumbt r 
Co. v. The King. 8 D.L.R. 4.f7. 47 Can. 8.C.R. 130, di*cus*cd.|

2. Statutes (I II A—105)—Toxhtbuctiox—“Or otiikb sawn lumber”—
Kjvndkm gknkbin bulk.

The word*, "or other *nwn 1 limiter” following the expression “Imnrde, 
deal, joi*t*. lath, shingle*” in the B.tForest Act. 1012, we. 100. arc 
limited in their application by the "ejmulem generic” rule of construc
tion. and the sawn product to which the general word* must
fall within the name cln*» a* the particular products to which refer 
ence is made.

[Rrrrlsior 1.umber Co. v. IIohm. 13 D.L.R. 740. aflirmcd.)
38—10 D.L.R.

B. C.

C. A.
1014
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B. C. Appeal from the judgment of Clement, J., E.rcchior Lim
C. A.
Ill t

it n' ('o. v. Moss, l.'t D.L.R. 740. refusing an order of replevin 
to recover from seizure by provincial officers under the Forest

Excrlrior 
Lvmhkh Co.

Act, eh. 17 of the Acts of D. C. 1912, a quantity of logs sawn 
into large blocks intended to be exported for the manufacture 
of shingles.

The appeal was dismissed. Martin, J.A.. dissenting.
Ikih hic, K.C., for the appellant.
A. />. Taylor, K.V., for the respondent.

Mnrdonald, Macdonald, C.J.A.:—In my opinion, the 16 and 24 inch 
blocks in question in these proceedings were shingle holts and 
nothing else.

1 ’ntil a. year or two ago a shingle holt was understood to he a 
cedar block 4 feet long, split by axe and wedge in the forest. 
Latterly a new species of shingle holt has come into vogue, made 
from inferior cedar logs cut into lengths of 16 and 24 inches at 
a saw mill, and then split by saw. What is done at the saw mill 
is part of the process of manufacturing shingles.

It is not suggested by appellants that the old-fashioned 
shingle lsilt could he exported when cut from timber limits of 
the character of those from which the blocks in question were 
obtained. What they argue is that these blocks are sawn lumber 
and not shingle bolts, and therefore not within the prohibition 
of the Forest Act.

The evidence of the witnesses who professed to think that 
the blocks in question are not shingle bolts is not convincing. 
It appears to me to be specious and lacking in sincerity.

The facts are that the appellants commenced to operate their 
mill a few months before these proceedings were commenced, 
admittedly for the purpose of cutting cedar logs into blocks of 
the character in question. They did nothing else during the 
time their mill was in operation. They shipped the greater 
quantity of these blocks to a mill at Blaine in the State of Wash
ington, where they were sawn into shingles. Some few were 
sold in British Columbia to the owners of shingle mills.

The appellant’s whole business consisted of the manufacture 
of these shingle blocks, and, in my opinion, these blocks are not 
sawn lumber within the meaning of the Act, and their export 
is prohibited.

The appeal should be dismissed.

,A' Irving, J.A.:—1 concur in the opinion of my brother Gall- 
iher, and would dismiss the appeal.

(dissenting)
Martin, J.A. (dissenting) :—This action raises a question of 

much public importance respecting the export timber trade of
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this province, one of our chief industries. aiul to an extent that 
may be gat lu-ns I from the fact that, in tin- report of tin- Minister 
of Lands rm-ntl.v laid In-fun- tin- last session of tin- Provincial 
Parliamviit, tin- Minister says, at |>. D69:

'flu- lift* uf tin- timlh-r imlii-liy of Brili-li ( ulumliirt tl«-|H-iul* ii|ioit the 
prolltulili- i-X|Mirt of forest products from tin- |iroviuvi-. for tin- Iik-hI 
latioii uses less tlinii onvllftli of the tinilw-r iiiminilly |iro<liiml. Mini tin- 
other four-llftli* inii't In- exported.

Tin- question to In- decided is whether or no tin- sawn cedar 
blocks seized herein are “sawn lumber" under see. 100 of the 
Act, which directs that all the timber therein spceitii-d 
ahull Ik- iihimI in this |irovinev. or Ik- manufactured in this province into 
boards, ileal. joists, luth. shingle*. or oilier sawn Imillier . . .

At the outset it must. I think, he clear that if as a fact any 
timber can In- brought within the category id" “other sawn lum
ber," the statute is at once satisfied, and the timber cannot lose 
or lie deprived of that nature merely In-eausc by being further 
sawed or handled it reaches a higher state of manufacture. Tin- 
Act itself declares the extent or degree of manufacture that 
will satisfy it, viz., “sawn lumber." and no more. Once the 
manufacturer has brought tin- timber from its original form 
of a rough log to the state that it In-comcs “sawn lumbi-r" he 
has discharged his duty, and the manu fact tired product is fr-e 
for export, and no further process to which it may lie subjected 
can reduce its acquired character or status, indeed, the more 
that is done to it the more is that character impressed upon it.

What we have before us are cedar blocks sawn from rough 
cedar logs, saxvn lengthwise on all their sides or faces, which may 
lie at least five in number, as in the sample in evidence, ex. A. 
(which is itself cut from a log section of eight sawn faces, 
one quarter of a sawn octagon), and also sawn crosswise into 
lengths of sixteen and twenty-four inches; then- is, in truth, no 
part of their surfaces which has not Im-cii sawn and the bark 
removed therefrom. Now, it cannot In- disputed that this manu
factured product, on which $1.00 per thousand feet has, it is 
sxvnru and not disproved, been « * (more than or as much
as the cost of manufacturing the same logs into rough admittedly 
exportable lumber: see evidence of Coyle, p. 27. ami Ilaslain. 
p. 46), is, in truth ami in fact, “saxvn lumber," just as much as 
cedar blocks saxvn to smaller dimensions (say 8x4x4 inches) 
for street paving unquestionably are. As Mr. Justice Brodeur 
puts it in Fo»s Lumber Co. v. Tin King (1912), 8 D.L.R. 447 at 
446. 47 Can.S.C.R. 130 at 153:—

It is a *awing pmeess all tin- midi-, ami tin- plank, wlivn it lia* passed 
through tin- o|K-ration. should In- called a -awn plank.

Why, then, cannot they be exported T Because, it is said, the 
ejutdem gnu fis rule applies, and the “other sawn lumber"
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liiUHt lie of a Nimilar nature to the “hoards, deal, joists, lath 
ami shingles** mvntioiivtl, ami that th«*s«* sliinglv blocks an* only 
partially manufactureil shingles. The answer to that, in my 
opinion, is, first, ami in any event, the rule dors not on the faee 
of it apply, for the language exeltides it. To begin with, the 
wide and inclusive word “lumber" must he given due effect to, 
because, as Mr. .lustice (hilt said in MvAtlit V. Sills ( 1875), 24 
r.C.O.I*. 606 :—

It it* I'lain Hint the term “lumber" is a word nigiiifying a variety of

and of itself it is essentially antagonistic to the reason ami the 
application of the rule. Furthermore, the expression is not 
“hoards, «leal ... or sawn linnhcr(M but **.... or 
other sawn lumber.” which in its«*lf mon* intensely negatives 
the inference that the other varieties of sawn lumls-r should re- 
semble those recited: there is the one group of mnnufactti''cd 
(sawn) things, sp«*eilied in elasws, and also the “other** wide 
and undefined group of manufactured (sawn) things intention
ally left unsp«*citicd to cover ever-increasing and varying 
ns purement a of trade. Nor, further, can I s<*«* how the rule is 
to Is* made to apply to siieli different things, both as r«*g mis 
shape ami purpose, as shingles and dimension timber, often con
sisting of gr«*at sawn ami s«|iiaml logs. IS inches sipiare, up to 
any length, such as an* exported to Japan and Australia (evi
dence, p. •12), or sawn railway ties, or sawn fence posts, or pick
ets. or barrel staves, or paving bbs*ks; yet all of these admittedly 
an* exportable as “other sawn lumber;** great «plantities of 
pickets, for example, an* being ex port «si to Australia under 
that classification (eviileiiee, p. .*14). Hut it is further argmsl 
that, as thi*s«* blocks were being i*xport«‘d for tin* purpose of 
h«*ing further manufactured into shingles, they could only Is* 
regarded as incomplete shingles, and an* therefore prohibited. 
I am unahh*. with all «lue n*sp«*«*t, to accede to that argunmiit, 
Insniusc this is not a <pi«*sti«ui of partial or immmplete miiuii- 
facture or of an untinishcd product. hut simply one of a course 
of manufacture to a <l«*gn*«* sufficient to attain to the state of 
“sawn lumber,** ami the argument s«*«*ks to introduce an ch>- 
meiit into the statute which is wholly wanting, i".«., the intention 
or purpos«* of tin* maun fact ur«*r, or the exporter, or the foivign 
buyer, ('an it In* st-riously argm*«l that a cargo of long sawn 
ami sipiareil logs, «>., “sawn «limeusiou timls*r** (officially 
«‘lassitied as “manufactured timber** for export: s<*«* Minist«*r 
of Lamls* lb-port, supra, p. 1)69) couhl not In* exported under 
the “otlu*r sawn lumls*r” eat«*gory, Is'enlise it was the intention 
to take them to a foreign port ami there furtln*r maniifaetun- 
all of them into “Isianls.** ami, therefore, the rjusdnn i/nirris 
rule appli«*d as “hoards** are, like shingles, etc., one of the
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specified classes! I think no one would advance such .1 eonten- 
tion. and yet, where is the difference in principle between par
tially manufactured shingles and partially manufactured hoards? 
Some fancied difference is sought for in the fact that the blocks 
seized here were to he all made into shingles, and it is to meet 
that point that I have postulated the case of a whole cargo ex
ported for one purpose to make the two cases exactly parallel. 
There is no escape from this result, that, if this Court holds 
that “sawn lumber” (which includes dimension timber and 
squared and sawn logs of all description) cannot he exported 
if it. is intended to he made into shingles, one of the specified 
classes, and must also hold that it likewise cannot he exported 
if it is intended to he made into any of the other specified 
classes, viz., “hoards, deal, joists and lath.” which admittedly 
are all “sawn lumber;’’ if the test is to be one of intention, that 
intention applies to all the classes. Such a ruling would lend 
to far reaching and quite unexpected consequences. It speedily 
becomes clear, as the matter is pursued, that we are in reality 
being asked to decide this point ii|miii the purpose for which the 
sawn lumber is to be used, and the extraordinary result would 
follow that, in the hold of the same ship, at Victoria, there may 
lie two shipments of, say, half a million feet each of the same 
kind of sawn dimension limiter «unsigned to the same mill-owner 
in Tacoma, C.S.A.. one of which shipments is for tin- purpose 
of being further manufactured by him into hoards and shingles 
(two of tin- specified classes), and is therefore not exportable 
and liable to seizure, and the other into pickets ami paving 
Mocks (two of tin* unspecified classes), and therof«irc exportable 
and not seizahle. Likewise, ami to make tin* illustration still 
more apt, then* may In* two lots of cellar blocks of the same 
kind, at the same time, in the same mill at Victoria, one of 
which could not be exported to Oregon liecattse they were to he 
made into shingh-s. hut the other could hecausi* they were to lie 
made into 1 Mixes, or turnings, or even put to unknown uses.

This result is. while unavoidable, almost grotesque. Iml it 
is only the beginning of tin* con fusion that would result, because 
what is to hi* done when tin* manufacturer ln*r«* do«*s not know 
tin* purpose for which tin* “sawn lumber” is to be use«l when it 
is exported to Japan? Or, if it is bought by a broker here for 
an unknown use by one who intends to take it to San Francisco 
and sell it to any one who may buy it for any purpose, and 
therefore, at tin* time of export no one here knows the purpose 
for which it may be ultimately uaed? In such eases, is the 
“sawn lumbi'r” to Is* seiz«*il and held here till its ultimate use 
is finally determined ! And still further, what is to Is* done if 
the shipper refuses to state his intention (the Act provides no 
way to compel him to speak, as does #.</., the Customs Act),
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and simply takvs tin* stand that it is “sawn lumber” which he 
intends to export to Japan for the private purposes of his own 
business? And, are the impiisitorial powers which it is sought 
to incorporate into this section to he carried out to the extent 
that the “sawn lunilier" is to lie dogged hy an agent of the 
Crown across the Pacific so that its ultimate use and true char
acter may lie there finally revealed in their true colours’ In 
Fuss Lumhn• Vo. v Tin Finn. * D.L.R. 4*17. 47 Can. K.V.R. Lit), 
the Chief Justice of Canada made a weighty remark which 
supports my view that we are to exclude the consideration of 
the purpose of the use, and deal only with the category in 
which the thing is classed, as follows:—

Whatever may In* the object or |»ur|M««e of tliowv who Muhjcct the plank 
to the prove** of a *eeoti<l Hawing in the plaiiing niill. the effect in to 
produce a piece of plank «awn on three Hide*.

No importance can lie attached to the fact that these cedar 
blocks have no special government classification, which is not 
strange, because they have only come into use within the last 
year or two (evidence, p. 40), the plaintiffs having engaged in 
the business in March. Ill Id (evidence, p. 27), though they al
ready have, as will he seen later, a trade classification as “sawn 
cedar blocks.” With the varying requirements of trade new 
kinds of sawn lumber will Is- manufactured and classified in 
due time if the circumstances render it necessary. It is quite 
clear that these blocks are not “cedar holts,” and never have 
been so called or classed in the trade; even the principal witness 
for the defence. II. K. McMillan, the Chief Forester, in his a Di- 
davit. p. 12, says:—

I «lid not cluim Unit the Imlt* in <|uc«ti«ui were ordinary mhir Imll*. hut 
Iliât they «lilfcrcil from onliuury *hiuglc Imlt*

in specified particulars. The official classification and grading 
rules for shingle holts which are given at p. I) 112 of the Min
ister’s report above cited, shew that to call these sawn blocks 
“shingle Isilts” is a manifest error. Another witness for the 
defence. Cameron, the official sealer, calls them “cedar blocks,” 
p. 16, as do also Cotton and Champion ; and the plaintiffs’ wit
ness. Coyle (evidence, p. :I4), says that, “in our trade they are 
classified as sawn cedar blocks;” ami see Newton, pp. 6. 42-3; 
llaslam, pp. 9, 47; and Hamilton, pp. 7. 51, 54, 55, 58. to the 
same effect.

I note, though it makes no difference, from my point of view, 
that the blocks seized herein, which were intended to Is- made 
into shingles, could In- used for various purposes in this prov
ince, as other cedar blocks are, r.g., underpinning (evidence, p. 
211 ; “short ends” and exported under that name (evidence, p. 
32); Isixes (pp. 39. 54); turnings stait spindb-s, ami factory 
stock generally (pp. 46. 49. 52, 54, 57); ami base and corner 
blocks (pp. 54, 57).
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Ami it should In* further noted that, though it is the practice 
of the plaintiff company to first saw tin* rough logs, lti to 40 
feet long with hark on. into Hi and -4 inch lengths, and then 
re-saw each of the lengths into blocks, cutting oil' all the hark 
(in which process the logs go through the saw as much as eight 
times, as already noted in ex. A., and vf. Coyle, pp. 25-fi), yet it 
appears l»v the uneontradicted evidence of liaslam that some
times the logs are first “split” with the saw, and then cut into 
lengths of Hi and 24 inches. The importance of this is that it 
must he admitted that these long sawn logs before being cut to 
lengths have been “manufactured” into “sawn dimension tim
ber,” exportable as such, and if the manufacturer simply look 
them down to a ship and loaded them into her and entered them 
for export under that classification they could not he seized. 
Hut this paradox is put forward that, because they are further 
manufactured by each being sawed crosswise 6 to 12 times more, 
as the case may he, into short blocks, they lose their classifica
tion ; in other words, the more they are manufactured (sawed), 
the more they lose their nature as manufactured (sawn lumber. 
The most striking illustration of how entirely the case for the 
Crown rests upon the purpose to which the sawn lumber is to 
1m* put is that, if the cedar blocks in i|Uestion were made of fir 
or other wood, and not of cedar, they could not. according to 
the Crown's own contention, lie seized, because the sole basis for 
that contention is that, since shingles are made in this province 
from cedar and blocks of this size are used here only for the pur
pose of making shingles, therefore they must be intended for that 
purpose only, but there is no such use for fir. pine, spruce or 
other blocks. I pause here to say that I have already cited the 
evidence to shew that sawn cedar blocks of various lengths are 
in fact used in this province for several purposes, and so the 
contention of the Crown must he reduced to this, that it is only 
sawn cedar blocks which arc intended to be lurther manufac
tured into shingles which cannot lie exported.

It is, however, in my opinion, dear that we cannot read into 
this statute any words which will support such a contention 
Hi addition to the Fohx Lumber Co. v. Tin H D.L.It. 4'I7.
47 Can. S.C.K. HW. I find the precise point taken in the argu 
ment of Messrs. D'Alton McCarthy and Christopher Robinson 
in Matin n h v. 77m ifnttn ( 1SSÎI >. 2 Ex.C.R. 1*4 at Mi. wherein 
they say :—

That piece of white oak Imillier could not ut one mnl the same time lie 
•|ia|>e<l or not shaped, dutiable nr lint dutiable, according to the into to 
which it was to In* put. That Parliament, not having enacted, as it had 
«Ion • in other case*, that the article should In- dutiable. «»r not. aeeonling 
to the use to which it was intended to Is- applied by the importer or hi* 
customers—a*, for instance, that a white oak plank :»o fist long which.
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being ini|iortvil for no »|N*ciliv |uir|Mim> or for generul |mr|n►*«•*, would lie 
free of duty—it woul<l not In-come «lutiulile Inh-hium* the ini|Hirt«ar intended 
Ui eut it into live |iieee* nix feet long, envli of wliieli was iida|ihil to, and 
intended to lie lined for, noine w|Hi‘ilie |iiii'|Nine.

And this contention was given effect to by the Court as I under
stand the judgment, because if it wen* not accepted the judg
ment must have been the other way, as the whole point in the 
case turned on it.

When Parliament intends that imports or exports shall he 
dealt with in the light of the purpose or use to which they may 
In* put. it finds no difficulty in declaring that intention hv apt 
enactment, many examples of which are to Ini found in the Cus
toms Act, R.H.O. 1906, eh. 48; r.#y., in sec. 47. respecting the 
value for duty of material imported to form imslicinal or toilet 
preparations, and “intended to In* put up labelled or sold under 
any proprietary or special name or trade mark;" in see. 235, 
respecting goods imported “ for the use of 11 is Majesty's troops 
or for any purpose for which such goods may In* imported free 
of duty;" in see. 226. respecting animals or vehicles or gisuls 
brought into Canada by travellers and exempted from duty 
because of their Is-ing used for purposes of travel ; in sec. 237, 
respecting goods entered for the purpose of being exported ; 
in 286 (#) respecting exemption from duty of Isiards, planks, 
etc., the produce of Canadian logs which have been exported 
to the Ci.ited States for the purpose of being sawn and brought 
hack to Canada; in 286 (/.•), (/) and (m) putting on the free 
list and granting drawbacks and reductions of duty on mater
ials and goods to In* used in Canadian imi res, which
drawbacks vary with the use, and range from 50 to 99 per cent., 
as set out in Schedule It. of the Customs Tariff Act 1907, eh. 
11; and lastly, in Tariff item No. 189 of Schedule A. of said 
Act fixing the duty to In* paid on newspapers, etc., which arc 
“partly printed and intended to In* completed and published 
in Canada."

On the face of it there a<*ems to be something unsound in 
the suggestion that the classification of export timber should 
depend upon its domestic use. Sawn cedar blocks may In* used 
for one or more things in this province and for entirely differ
ent things in California, Japan, Australia, India, or South 
America. We have no evidence at all of the nature of these 
foreign and distant trades or the many and unknown purposes 
for which foreign merchants may buy IiiiiiInt or the uses they 
may put it to. Once manufactured timber has in this province 
reached the stage of “sawn lumber" how can it lose it because 
it may In* used for different pur|Nisvs in divers foreign coun
tries? And how inconsequent and unsatisfactory it is to seek 
to determine its present character by its unknown future use.

47



16 D.L.R.] Kxcklsiob Li m hf.r Co. v. Ross.

Take these wry blocks for example, ami assume that they had 
been manufactured by the plaintiff company for the sole object 
of being made into shingles in California under contract with 
a mill owner there. Hut suppose that that mill owner failed, 
and the company here hail left on its hands a million of these 
blocks which it could not dispose of to shingle manufacturers, 
but was fortunately able to sell them to a dealer who intended 
to ship them to Australia or South America or Japan to make 
Imixcs out of them, or sell them for any purpose on a trade 
venture, as the foreign markets might take them. What then 
becomes of the question of purpose or use? If that is to gov
ern, then because the blocks are no longer to be used for 
shingles their nature changes with the intention of their 
owner for the time being, and it follows that though they were 
liable to Ik* seized yesterday because they were to be further 
manufactured into shingles in California, they cannot be seized 
to-day, because they are now to be further manufactured into 
boxes in Japan. All of which shews that it comes down to this 
—that the only way in which this statute can be made workable 
from the practical business standpoint is to exclude any ele
ment of purpose or use, which the legislature has not provided 
for, and hold that the classification id’ sawn lumltcr is con
tinuous and unalterable, and is lixed once for all when the tim
ber has been ma nu fact uns I to the extent necessary to bring 
it into that category. The test is not the purpose of its use. 
but the fact of its manufacture into “sawn lumber.** To hold 
that its classification may vary with the intention or purpose of 
the home manufacturer or exporter, or foreign buyer, or with 
the ultimate use. or with any change in that use, or any new 
use, either foreign or domestic, renders the Act unworkable 
and introduces an element of uncertainty which the statute 
does not contemplate and would hamper that '‘profitable export 
of forest products” upon which “the life of the lumber industry 
of Kritish Columbia depends.”

In conclusion. I would say that, while I have no doubt as to 
the const ruction that should be placed upon this section, yet 
if there should lie any doubt, it ought, in the case of a statute 
which is penal ami confiscatory in its nature, to be resolved in 
favour of the subject, according to the rule recognised in Foss 
Lumber ('"w/w/i»/ v. Tin biunj, H D.L.R. 4117, 47 Can. S.C.R. 
1J0. The literal meaning of the words “sawn lumber” in their 
“plain grammatical and ordinary sense, which is said to be 
the golden rule of interpretation,” is completely satisfied by 
the construction 1 have endeavoured to place upon them, “and,” 
as Mr. Justice Idington says in the last cited case, rt D.L.R. 
440, 47 Can. S.C.R. 143,
when we go beyond such literal im,imiiig we depurt from the longe*tuh- 
liehed mode of reading a taxing or revenue Act.
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And tlu* Chief *1 listin', at the name pages, cited the following 
language with approval:—

In cam of wrimw ambiguity in the language of an Act. or in vase» 
of ilmiliiful eliiwsilleation of article», the construction should In* in favour 
of the i in | tor ter. for duties and taxes are never ini|»oscd on the citizen unoa 
vague or donhtfnl interpretation.

It follows that, in my opinion, the appeal should In* allowed 
as to these cedar blocks, as well as to the logs seized, which 
seizure, counsel for the respondent admitted could not In* 
supported.

GAi.l.niKR, J..V :—From the evidence it is manifest that the 
operations carried on by the plaintiffs was the partial manu
facture of shingles and then exporting them for the purpose of 
eomplcting the manufacture outside the province.

In order to determine whether this is a contravention of 
see. 100 of the Forest Act, eh. 17, of the Statutes of British 
Columbia, 1012. it is necessary to decide whether the article 
exported comes within the words “or other sawn lumber” in 
said section. Section 100 reads as follows:—

All timlfcr cut mi Crown hind- or on Crown hind* grunted «luce the 
twelfth «lay of Mnrch. ItHNI, or on Crown lands which wliall hereafter I*» 
granted, «hall In- u«ed in this province or In* manufactured in thi* prov
ince into hoard», deal, joist», lath, «liingle*. or other sawn lumber, except 
un hereinafter provided.

What has lieeii understood as shingle Isilts in this province 
is pieces of timber (chiefly cedar) cut in lengths from 48 to 52 
inches and split by axe, and formerly all shingles in this 
province were manufactured from these. It is admitted that 
auelt timber could not lie lawfully exported. Of late years, 
however, some of tlie mills have been taking second class cedar 
logs, sawing them into hi and 24 inch lengths, shaping these 
up with saws so as to form blocks of different shapes, accord
ing to the nature of the timber, and then again by use of saws 
converting these blocks into shingles.

The plaintiffs have lieeii for some months carrying on this 
process up to a point short of finally converting them into 
shingles, and then shipping them to a mill near Blaine in the 
Stale of Washington, where the process of shingle making 
is completed.

The Department have recognized the right to export what 
is known in the building trade as dimension stuff. being pieces 
of timber eut out of logs, and shaped up with saws in different 
dimensions ami lengths, which cannot be said to he hoards, deal, 
joists, lath or shingles, to use the words of the Act, hut which 
are deemed to come under the class “or other sawn lumber.”

It is clear from the evidence that what is exported here does
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not come within tin* words alnive enumerated ; then does it come 
within the words “or other sawn lumber.”

The term “sawn lumber” is a wide one, and it is urged that 
these blocks which are only 111 or *24 inches long, would, if 
they were 8 or 10 or more feet long, be subject for export, and 
so far as sawing is concerned, quite as much labour is expended 
on them as on what is termed dimension stuff.

It is contended by the Crown that what is done here is an 
evasion of tin» Act, but that does not make it an offence if the 
wording of the Act permits of that evasion.

Had the words “or other sawn lumber” been omitted from 
the section, there could be no question, but wo must presume 
they were placed there for a purpose, and that was to include 
something not specifically mentioned.

The learned trial Judge has found that “boards, deal, joists, 
lath and shingles” fall within the genus of finished products 
available in its present shape to the consumer, and is the genus 
within which the Legislature intended the general phrase to 
be confined. In my judgment, dimension stuff for the purposes 
for which it is to be used conies just as much within “the genus” 
as hoards, deal, or joists. The fitting and framing of dimension 
stuff is no more a process of further manufacture than the 
planing, sawing and fitting into a building of rough lumber 
hoards.

In the one example urged upon us. viz., the dimension 
stuff, it is clear to me that comes within the principle adopted 
by the trial Judge. I do not think this can he said of the shingle 
blocks in question. It is true considerable labour has been put 
upon them by sawing before they reach the stage at which they 
are exported, but they are exported for the very purpose, viz., 
sawing into shingles which the Act says shall be «lone within 
the province.

It might as well be said that if you saw a log square and 
export it for the purpose of being converted into hoards, that 
would not lie an evasion of the Aet. Clearly the Act was never 
intended in that way.

I think it appears from the Act itself that the intention was 
that, as far as practicable, and in the interest of the industry 
in the province, the timber in the province should be manu
factured there.

Hearing this in mind, and having regard to the fact that 
nothing inconsistent with this view was shown in the manner 
in which the Act has been administered, and the wording of 
the section itself. I am of opinion with the learned trial Judge 
that the doctrine of ijiimhin </• inns applies, and that the auth
orities cited by him are applicable.

I would dismiss tin* appeal.
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The application made was one for an order for replevin— 
having reference to four carloads of cedar logs, situate on the 
plaintiff's spur track or siding connected with the Great North
ern Railway at Crescent, H.C., and $1,700 worth of logs lying

MoPhillips, J.A. at the mill of the plaintiff at Crescent, B.C., which application 
was by consent treated as the trial of the action, the result 
living that the learned trial Judge, Mr. Justice Clement, dis
missed the action.

The defendants in the action are the chief commissioner of 
lands. The Honourable William R. Ross (Minister of Lands), 
II. R. McMillan, the chief forester of the forest branch of the 
Department of Lands, and Alexander Cameron, a government 
official scaler. The timber in question was seized by the officials 
of the Provincial Government by the exercise of the provision# 
admitting of seizure under see. 102 of the Forest Act, eh. 17 of 
the statutes of 1912 (3 Geo. V.) as amended by sec. 13 of the 
Forest Act Amendment Act, 1913, eh. 26, the contention being 
that the timber in question was cut on Crown lands, and to be 
in course of transit out of the province in contravention of tin* 
provisions of Part X. of the Forest Act. Section 100 of the 
Forest Act, eh. 17 of 1912, reads as follows:

100. All timber cut on Crown lands or on Crown lands granted since 
the twelfth day of March. 1900, or on Crown lands which shall hereafter 
Ik- granted idiall In* u-vd in thi* province or lie manufactured in this prov
ince into hoards, deal, joints, lath, shingles or other sawn lumlier, except as 
hereinafter provided.

There can be no question of the intention of the Legislature, 
and, in my opinion, it is very clearly expressed. The timber is 
to be used in the province, or if not, it cannot lie shipped out of 
the province save in the ma ' tu ml state that the statute 
calls for, t.e., it has to be in the shape of boards, deal, joints 
(1 agree with the learned trial Judge we must read “joints” as 
a clerical error—it should lie “joists”) lath, shingles or other 
sawn lumlier—the only exception being as provided by sec. 103 
of the Forest Act as amended by sec. 14 of the Forest Act 
Amendment Act 1913, sec. 14. which reads as follows:—

103. The Lieutenant-Governor in-couneil may authorize the export by 
lessees or licensee* of the Crown of the following kind* of timlier cut on 
ungrnnted lands of the Crown, or on lands-of the Crown granted since the 
twelfth day of March, 1900. or which shall hereafter lie granted, namely, 
piles, pulp-wood, telegraph and telephone poles, tie* and crib timber, 
although not manufactured nor to lie used in the province. And it is 
hereby declared that the Lieutenant-Governor-in-council was duly author 
ized under this Act to pass order-in-council No. 810 on the twelfth day of
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July, 1912; an<l tin* said orderin-council and tin* action of the Lieutenant B. C. 
Governor in pursuance thereof are hereby ratified and confirmed. ^

As the timber in question does not come within any of the 1014 
particularly described vinsses, the question that has to he ^ —-
answered Is whether it can be defined as sawn lumber. LumbkrCd.

The timber to which apparently all attention was directed v. 
at the trial, consisted of blocks—referred to by the learned trial 
Judge in his judgment as'follows :— McVhinit*, j.a.

Each block is either 10 or 20 inches in length, and consists of a section 
of cedar log or tree sawn squarely at each end and also sawn longitudinally 
ho a* to present a number of even surfaces of varying width, a very small 
arc only of the original circumference of the log being in evidence.

We had the opportunity of viewing one of the blocks, it 
being an exhibit in the action.

The learned trial Judge further states in his judgment;—
It in not disputed that the blocks are intended for the manufacture of 

shingles; and it is quite clear, in my opinion, that they are not a finished 
product in the sense that, in their present form, they can he put to any 
practical permanent use.

Mr. W. It. A. Ritchie in a most able argument addressed to 
the Court, endeavoured to establish that these blocks are sawn 
lumber within the terminology of the statute that it could be 
said they were a new style of sawn or manufactured lumber, as 
yet new to the trade, and occupied a distinctive position. 1 must 
say that I was greatly impressed with the force of this argument, 
yet, after the most careful consideration, I have come to the 
conclusion that the learned trial Judge arrived at the right con
clusion.

The question, it seems to me. as to whether the timber in 
question is or is not sawn lumber, is one of fact, and it is upon 
evidence this question must be determined—the designation 
“sawn lumber” is not self-explanatory.

It was held in McAilic v. Sills f 1875), 24 I ,f\(\l\ 600, that 
in an action on the following agreement “Due W.M. $100 pay
able in lumber,” etc.—that “lumber” being the general term 
used for different kinds of lumber, parol evidence was admis
sible to shew what kind of lumber the parties intended, namely, 
“culls and joists.” The rule nisi was supported in Michaelmas 
Term before a Court consisting of Hagarty, (Î.J., Unit, and 
0wynne, JJ. Hagarty, C.J., at p. 10, said :—

Evidence may, I think. In* admitted, that thin general term “lumber” 
may In* fixed and identified a* the kind of lumlier which defendant had on

Galt, J., at p. 608, said:
It is, therefore, plain that the term "lumber” Is a word signifying a 

variety of articles; and the question is. whether a Court is at liberty to 
receive parol evidence, not to vary, but to explain a written agreement.
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B- C. Then1 in no douht that tin* ambiguity in thi* ca*e i* Intent, iiml not
p ^ I'll tent t niul it lui* iilway* l***«*»i In-Id that in *llcli a ra*c parol evidence i*

admi**ible. Vm 1er the term "lumber** all de*rriptiou* of wooil are inelmleil 
___ —wurli. for example, a* oak. pine, lieinloek. walnut, ami a variety of other*.

KxcKi.snut It must. therefore, of neee**ity. he eompetent for the partie* to *hew 
LvmhrrCo. what partleitlar dc*cription of luml>i-r wa* intemleil.

------  It might !*• open to another «|iie*tion, if merehantahle or any other
MrPhlliine, J.A. particular ile*vription of lumlier hail la*en u»e<l: for in aueli ea*e it might 

well !*• argueil that cull* could in no *en*c lie *aid to fall within *uvh a 
definition.

Now, we have here not “ merchantable lumber,” lint we have 
to Home extent—but to wnne extent only—n particular descrip
tion. that is “sawn lumber”—sawn lumber standing alone pos
sibly would cover the blocks in <|ueation, at least it would leave 
tile matter in much doubt. I$ut have we not to look to that 
which has gone Indore the use of the words “sawn lumber?” 
1 think we have, and it is there seen that each specification is 
of a particular class of lumber known to the trade, i>., boards, 
deal, joints (to be read “joists”), lath and shingles, and when 
we have following these well-known trade descriptions the words 
“or other sawn lumber,” does it not import sawn lumlx-r of a 
definite and known trade description ?

• In Craies on Statute Law (1911), 2nd ed„ at pp. 72 and 7d,
we find this stated :—

Strictly *pcnking. there i* tm pince fur interpretation or construction 
except where the woril* of a *tatute mlmit of two meaning*, 'the eanlinal 
rule for the con*truction of Act* of Parliament i* that they *honhl lie con 
•trued aceoriliiig to the intention of the Parliament which pa**et| them. 
(7'«*»oiMifi v. f'oMHioHirrallh (11104), 1 An-tralia C.L.R. .12111. The tri
bunal that ha* to con*true an Act of a U-gi*lature. or indeed any other 
document, ha* to determine the intention a* expre**ed by the word* u*ed. 
And in order to under*tnnd them* word* it i* natural to impure what i* the 
subject-matter with re*|»ect to which they are u*ed and the object in view.

This language is that of Lord Blackburn, at p. 412 in Dirn t 
r.S. Cubit Co. v. Anylo-Aoit ritait Tt lrgraph Co. (1877), 2 App. 
Cas. :194.

In my opinion, it would not be carrying out the well-evi
denced meaning of the Legislature if it were to lie held that 
the aet of sawing the timlmr alone, in a more or less indifferent 
manner, eonstituted manufactured in the province, and com
pliance with sec. liHI of the Forest Act. Surely the timber must 
lie brought into some category. m„ be a manufactured article 
of sonic known nature and kind.

Lord Justice Bowen in Curtis v. Stovin (1889), 58 L.J.(j,B. 
174 at 175, said:—

I him of the *Hme opinion. If it i* powwible to give the word* In an 
Art of Parliament a *en*ihlc meaning, we niuat adopt It. ut re* mnyit 
valent t/uam prreal.
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It would certainly he rendering the statutory enact ment 
which is plainly aimed at the requirement that the timber to In- 
shipped out of the province must first he manufactured in 
the province, null and void—if some mere perfunctory sawing

Kxcelsior 
I.I MHKIt Co.takes place—creating nothing in the nature of a manufactured 

article, and that that constitutes compliance with the Act.
Here we must interpret the words “or other sawn lumber”

following the words descriptive of manufactured timber. MiThillipa, J.A.

Lord Lorchtirn, L.C.. in Xaini v. l'iiin rsiti) of SI. Andrnvs,
119(191 A.<\ 147, 161, said:—

It in a dangerous assumption to suppose that till' Lvgishit me foresees 
every possible result that may ensue from the unguarded use of a single 
word, or that the language used in statutes is so precisely accurate that 
you van pick out from various Acts this and that expression, and. skilfully 
piecing them together, lay a safe foundation for some remote inference. 
Your Lordships are aware that, from early times. Courts of law have lieen 
continuously obliged, in endeavouring loyally to carry out the intentions 
of Parliament, to observe a series of familiar precautions for interpreting 
statutes, so imperfect and obscure as they often are.

Here we have words that have relation to a very large indus
try in this province—the manufacture of lumber of various 
kinds out of timber which is one of the greatest of the many 
natural resources of this province, and the timber in the main 
comes off Crown lands held under lease or license from the 
Crown, and the Legislature evidently intends to insure the 
manufacture of the timber within the province.

We have Brett. M.R., saying in Tin Ihnnhn ( 1884), !l l\I). 
164, 171:—

My view of an Act of Parliament—and this article i* equivalent to an 
Act of Parliament—which is made applicable to a large trade or business, 
is, that it should lie construed, if possible, not according to the strictest 
and nicest interpretation of language, but according to a reasonable and 
business interpretation of it with regard to the trade or business witli 
which it is dealing.

The learned trial Judge proceeded upon affidavit evidence, 
and upon reference to it I cannot say that there is any evidence 
which would entitle the timber in question to be rightly termed 
“sawn lumber” within the language of Brett, M.R., that is. it 
is not sawn lumber “according to a reasonable and business 
interpretation of it with regard to the trade or business with 
which it is dealing.”

Here we have certain well-known classes of timber or lumber 
named, then the general expression “or other sawn lumber”—it 
is a proper case for the application of the rjusdrm (/turns rule— 
which was the decision of the learned trial Judge.

Lord H rani well in (Inal Wrstrrn /•’. Vo. v. Smudon rtv. It. 
Vo. (1884), 9 App. Can. 787 at 808:—
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Where several words are followed by a general expression as here, which 
i* a* much applicable to the first ami other word* ns to the lust, that 
expression is not limited to the last, hut applies to all.

Lord Campbell in /«'. v. Eilmuml son (18.19), 28 L.J.M.C. 213,

I accede to the principle laid down in all the case* which have been 
eited that, where there are general words following particular ami specific 

Mi-Phlllli*. j.a. Wor,K the general word* must Is- confined to things of the same kind a* 
those s|iecificd.

In He Stockiwrt etc. Schools (1899), 68 L.J.Ch. 41. Lindley, 
M.R., at p. 44. said:—

At the end of the list there is this proviso; “Provided always, that the 
■aid exemption shall not extend to any cathedral collegiate chapter or other 
school*; The Charity Commissioner* ask the Court to read the expression 
‘other schools* in the largest |si**ihle sense, an ns to exclude all schools 
whatever from the exemption, ami therefore to bring them within their 
jurisdiction. I ngri*e with the decision of Mr. Justice Stirling that this 
cannot he the meaning of the section. There are two ways of reading it: 
one is that the exemption shall nut In* extended to any sclnsd. The other 
way of rending it is. that the exemption shall not extend to any cathedral 
collegiate « r or other school* more or less like them. Mr. Justice 
Sterling hna adopted the second construction, ami it appears t<T me that 
this is the natural ami proper construction. I am «piite aware that there 
have Iss-n cases such as 1 in It r*nn v. .1 Nr/rrsos («14 LJ.iJ.ll. 457) (to which 
I drew attention during the argument), where the Court has protested 
against pushing the doctrine of ejuadrin ycncriii too far. It is very often 
pushed too far, hut I cannot conceive why the legislature should have 
taken the trouble to specify in this section such special school* as cathedral, 
collegiate, and chapter, except to shew the type of school which they were 
referring to. ami. in my opinion, ‘other schools’ must lie taken to mean 
other school* of that type.”

Chilly, L.J., at p. 4.1, an id:—
1 am of opinion that "other schools” cannot lie read by itself, it must 

lie school* of the like class. I entirely agree with Mr. Justice Stirling's 
observation* on this point, and I shall not weaken them by relating them.

Now, we have the words “other sawn IuuiImt”—this must 
be of that type, or of the like elnss, mentioned, i.c., hoards, ileal, 
joistü, lath and shingles; hut is the lumber in question of that 
clatw f

The chief forester of the Forest Branch of the Department 
of Lands, in his allidavit. said;—

I do not claim that the Isdts in i|Ueslion were ordinary cedar bolts, 
hut that they dilîcred from shingle Isdts in that they were cut into six
teen (16) inch h or twenty-four (24) inch lengths, and were split
on a saw instead of an axe. and that these sawn holla were of the same 
character a* split shingle Isdts, in that they were of no use or vulue, except 
for manufacturing into shingles, and that the course of business t 
by the plaintiff company was merely to commence the manufacture of 
shingles in this province and to finish it in the State of Washington.

B. C.
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It cannot In* successfully contended, in my opinion, that the 
timber in question Is sawn lumber of the type or n like class 
to that set forth in the Act.

It is to he observed that in Foss Lumber Company v. The 
King (1912), X D.L.R. 417. 47 Can. S.C.R. 180, there was a 
more specific definition, item 504 of Schedule “A” of the Cus
toms Tariff of 1907, reading as follows:—

Plunk*. ImuidI* uml other lumlier of xvimhI wawn. ->|>lit or cut. uihI «lr«**we«l 
mi one uhle only, hut not further niniiiifiivtnre«l. Free.

First, we have certain lumber mentioned—as we have in see. 
100 of the Forest Act, that is, planks ami hoards are mentioned ; 
but when it comes to defining “other lumber of wood.” it is to 
he “lawn,” split or cut and dressed “on one side only, hut not 
further manufactured’'- -and is. therefore, fully described.

The Chief Justice of Camilla. The Right Honourable Sir 
Charles Fitzpatrick, (LC.M.d., said, at 140:—

Taken literally ami giving to vacli word uw«*«l it* natural meaning, the 
section we are M*k«n| to coimtrue way*, that plunk* «if Innilwr “sawn" on 
three wide* ami drcwncd un tli<* foiirOi wi«le inot further muuufucturiwl ) 
should Ik- admitted fr«ii of «luty. 'Hie plank* in «|Ul•*tion come, if we are 
to judge from their phywicul uppenrnne*». in all re*|M*ctw within that 
dencription.

And at p. 142, the Chief Justice further said:—
Our can, «if course, imagine. aw argued hy the rc*|Hiii«h*nt. a variety of 

ways in which, hy the ni<! of a saw. the process of manufacture might lie 
very c«niwi«lerahly advanced, hut we are now calle«l upon to ascertain the 
intentifin «if 1‘arliaim‘iit from the wonlw tiwiwl in this item, aw applied to 
the facts of this cawe, ami we are md concerned with interesting *|*ecula 
tionw aw to tin* pfiwwihilitx of that intmition Being defeated hx ingeiii«iuw 
device*. "Word*, like certain inweet*. take their cohutr from their wur 
roitmlingw.'' Mere, the word “•awn" i* n*e«| In the adjectival ten**1, ami 
mu«t lw rea«l in connection with tin» noun "plank.** «if xvhich it «*xpresses 
a «piality.

Following the judgment of the Supreme Court it is for us 
to ascertain the intention of I’arliamcnt from the words used
in sec. l<...... the Forest Act, ch. 17 of 1912, B.C. from the
words used in the section as applied to the facts --and it would 
appear to me that it is incontrovertible that the sawn lumber 
must he of some classification, ami of a classification similar or 
like to that enumerated—all being classes known to the trade, 
i.f., hoards, deal, joists, lath, and shingles—but, of what class 
is the timber in question, ami in what way is it sawn lumber 
known in the timber industry!

Mr. Justice Duff in his dissenting judgment in Foss Lumber 
Co. v. The King, 8 D.L.R. 487. 47 Can. S.C.R. 180, refers to the 
plunks or hoards there under consideration, and said at pp. 
148, 149:—

.Tl—III D.L.S.
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Statement

After Inning Ihn-ii completely manufactured as "plank*" or “boards" 
they have lieen subjected to a further proec*»—a process which form* no 
part of the procedure hv which “planks" ami “boards” as such are produced 
from timlier, and which is a special process that is designed to lit the 
“planks" and “boards” so produced for certain special pur|»osc*; and did, 
in fact, lit them for those pur|Hises. It is true that this sp«*cial process 
consistai in part "n applying a saw to each of these pieces. Hut that 
was not the whole of the process; in addition to that there was manipula
tion by s|H'cial devices, which reduced the pieces comprised in any parcel 
to the uniformity of dimensions which was necessary to make them suit
able. and did, in fact, make them suitable for use as "joisting" and "stud
ding," and by which they were converted into a commercial commodity 
having, in the lumlier trade, a distinctive designation.

I have already shewn the distinction which exists in the 
eases, and I think I can well rely upon the line of reasoning here 
quoted of Mr. «Justice Duff that see. 100 of the Forest Act, adopt
ing tin* language of Mr. «Justice Duff, requires “other sawn lum
ber” to he “a commercial commodity having in the lumber trade 
a distinctive designation,” and I would further say must lie of 
a like or similar class to those mentioned. »>., hoards, deal, 
joists, lath and shingles.

M.v conclusion is tn.it : he judgment appealed from ought to 
lie afllrilled, and the appeal, therefore, he dismissed.

. 1 />/># a I </is i/i isst d.

DONKIN defendant, appellanti v. DISHER plaintiff, respondent).

Supreme Court of Camilla, Sir Charhs Filr/iatrick, C.J., Darios, hlington, Duff, 
Anglin, anil Uroihur, .1.1. Detainr 27, 1013.

1. Partnership (6 I—1)*—Kxihtknck Alleged admissions—Profit shar
ing AGREEMENT IIETWKEN EMPLOYER AND EMPLOYEE.

Whether or not u partnership should he declared to have been sub* 
stituted by an alleged oral agreement for a prior profit-sharing agree
ment between an employer and employee made under sees. .'I and 1 of the 
Master and Servant Act, Il.S.B.C. HU I, ch. 1">3, is to In* determined 
on conflicting evidence, on tin* credit to be given the witnesses and from 
the surrounding circumstances and the conduct of the parties; and 
it is not conclusive evidence of the existence of a partnership 
that the defendant In :i letter written to the plaintiff employee 
referred to their arrangement as a “partnership" and later 
served upon him concurrently with a notice of dismissal a “notice 
of dissolution of partnership;" it is still open to the Court to find 
that the word “partnership" as so used was not used in the legal tech
nical sense where the evidence shews that the parties had not reached 
an agreement as to the contribution by each nor as to the disposal of 
the capital invested in the business to which the employee had con
tributed nothing.

[Disher v. Donkin, 12 D.L.Il. 40.», IS B.C.R. 230, reversed.|

Appeal from the judgment of tin* Court of Appeal for British 
Columbia, Disher v. Donkin, 12 D.L.R. 405, 18 B.C.R. 230, 24 
W.L.R. 055, reversing tin* judgment of Morrison, J., at the trial, 
and maintaining the plaintiff's action.

Tin* appeal was allowed.



16 D.L.R.] Donkin v. Dish hr. 611

The plaintiff's action sought a declaration of partnership. The 
learned trial Judge1 held, on tin* evidence, that, as a matter of 
fact, the defendant hail not agreed to admit the plaintiff as a part
ner in his business and dismissed the- action with costs. By tin- 
judgment appealed from tin- action was maintained; it was held 
that the defendant’s correspondence and tin- notice- eif dissolution 
amounteel tee an aelmission of an e-xisting partnership, ami the 
usual accounts ami impiirie-s were- elire-e-te-el.

La fleur, K.(\, ami H. M. MacDonald, lor tin- appellant:— 
We- submit that the juelgme-nt of the- le-arm-el trial .Imlge-was right, 
ami that no agreement e-emstituting a partnership liael e-ve-r been 
arrive-el at be-twe-e-n the- parties. The- re-spomle-nt submitt e-el terms 
in the- eleicume-nt he- hael pre-pare-e|, but the-y were- never asse-nte-el 
to, anel the- appe-llant plainly state-el that he- woulel not asse-nt to 
them. On the- terms pre>pe>se-el by re-spomle-nt, one--half eif the* 
e-apital ami asse-ts which the- appe-llant hael in the- husine-ss wemlel 
have be-en hamle-el over to the- re-spenule-nt, who ne-ver put a eleillar 
of capital into the- busine-ss. The- verbal ami only agre-e-me-nt be- 
twe-e-n the- partie-s was that the- re-sponelent was tei re-e-e-ive- re-mun- 
era t ion by pe-rce-ntage- of profits. The- terms of any further nr- 
rangement were le-ft to future se-ttle-ment ; there- can be- no e-eim- 
ple-teel vinculum juris until te-rms have be-e-n agree-el upon: Hlack- 
irooils, Lid. v. Canadian Xorthcrn U. Co., 11 ( 'an. S.( Ml. 92 at 103. 
The terms eif an alle-ge-d agri-eme-nt must be- certain for the 
Court must kne»w what it is to e-nfeire-e-: Taylor v. Hreiver, I M. & 
S. 290; Pearce v. Watts, L.R. 20 Eej. 492. A final acceptane-e- of 
te-rms must be- elistinguishe-el freim a pre liminary ne-geitiatiem as the 
basis for a fermai agreement which aleme is to be- binding. Ib-fe-r- 
e-ne-e- tei a preipeise-el formal eleicume-nt is not conclusive-: Hossiter 
v. Miller, 3 App. Cas. 1124; Winn v. Hull, 7 ( 'h.D. 29. Tei founel 
estoppel, a representation must be* of an e-xisting fact, not eif a mere- 
intention: 13 Halsbury, Laws of Englanel, 377. Sue-h a re pre- 
se-ntation must be clean anel unambiguous: 13 Halsbury, Laws 
of Englanel, 379. Sue-h re-pre-se-ntation must ne>t be- imlue-e-el by 
the- party complaining: 13 Halsbury, Laws of Englanel, 381. 
It is necessary tei e-ste>ppe-l by re-pre-se-ntation that, in ae-ting upem 
it, the party to whom it was maele- shoulel have altered his posi
tion to his prejudice: 13 Halsbury, Laws of Englanel, 383, 384. 
As re-spemele-nt was an cmpleiyce- remunerated by an interest 
in the- profits, the provisions eif se-e-s. 3 ami 1 of the- Master anel 
Servant Act, R.S.B.C. 1911, eh. 153, are- applie-able-, anel his 
arrange-me-nt is to be- ele-e-me-el tei be- within the- precisions eif the 
Act, unle-ss “this may otherwise lie- infe-rre-el.”

»S. S. Taylor, K.C., for the- respondent:—The evielence she-ws 
that eluring 1910 it was definitely arrangeel that partnership shoulel 
be e-nte-rcel into for 1911 anel that a ele-finite partnership agre-e-me-nt 
was entered into in 1911, which is sustaine-el by the appe-llant's 
ae-tions anel e-emelue-t; by the eviele-ne-e- anel by all the surrouneling
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circumstances; also by statements which the appellant had pre
pared at the time, which statements would be inconsistent with 
any other condition.

The evidence concerning the months of June to September, 
1012, contained in the letters of the appellant, his telegrams, his 
notice of dissolution of partnership given under tin» Partnership 
Act, and his admission to the manager of the Seattle agency of 
Libby, MacNeill & Libby, together with the evidence of the re- 
spondent, shews conclusively that a partnership existed from 
January 1, 1911. The evidence on discovery of the ap|>dlnnt is 
consistent only with the existence of a partnership. See Partner
ship Act, eh. 175, H.S.B.C. 1911, sec. 4.

The evidence, moreover, is sufficient to meet the requirements 
of the Master and Servant Act, H.S.B.C. 1911, ch. 153, see. 3: 
it is explicit and direct, and conclusively supports the partnership 
arrangement.

Fitzpatrick, C.J.:—Both parties agree that, previous to 1911, 
they stood towards one another in the relation of master and 
servant. It is also admitted that, at the end of 1910, a new agree
ment was made applicable to the coming year. The dispute is as 
to the terms and legal effect of that agreement. The ap|>cllunt 
says that it was made merely for the purpose of increasing the 
share in the profits which the rescindent had been receiving out 
of the business as his remuneration for services rendered, that is 
to say, it was merely intended to modify the then existing agree
ment, which was, undoubtedly, one of profit-sharing. On the 
other hand, the re? submits that the relation of master
and servant ceased at the end of 1910, and that he then became a 
partner in tin* business on the basis of a half-interest in the profits, 
and that, with respect to the capital, stock-in-trade, etc., the 
appellant became a creditor of the new firm. The burden of 
proof was on the plaintiff, and I do not think that he has satisfied 
it. Where there is doubt the conduct of the parties at the time 
is the best evidence of their intentions; especially when the version 
of the respondent involves a fundamental change in the relations 
of the parties.

In fact, no change was made in the management of the business 
or in the relations of the parties towards one another or towards 
their clerks; no new books of account were opened; the bank 
account was kept in the same way; cheques, drafts and notes 
were signnl in the old name by the rcs|x>ndcnt as attorney and 
not as a partner. In fact, the conduct of the parties at the time 
corroborates entirely the api>ellnnt's position.

I will add nothing to what my brother Dull says as to the two 
letters relied upon in the Court of Appeul. He conclusively 
establishes that, read in the light of all the surrounding circum
stances, their probative effect is of little value. Neither party

83
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was very disingenuous, and, in that respect, honours are easy 
between them.

CAN

I would maintain the appeal with costs.
H C
1913

Davies, J., agreed with Anglin, .1,

Idington, J.:—I think that tin- learned trial Judge correctly _ - 
interpreted tin* language and conduct of these parties and defined *«*«■*«■. J. 
their relations founded thereupon and d the appropriate 
remedy for such relief ns respondent was and is entitled to.

With great respect, 1 do not think the correspondence relied 
upon by the Court of Appeal can, when read in light of tin1 acts 
of the parties both before and after tin* same, justify tin1 variation 
of the trial judgment.

The word “partnership” is capable of many meanings and 
we ought not to fix u|XMi it, as used by these parties, the one legal 
technical meaning it may bear when obviously the parties have 
not reached that stage in their protracted negotiations, where 
such technical meaning would represent their understanding.

The apiH-al should be allowed here and below, and the judg
ment of the learned trial Judge be restored.

Duff, J. :—It is a little important in considering this ap|>cal to n,iff J- 
note what the foundation of the respondent's claim exactly is.
The claim is based upon an oral contract of partnership alleged 
to have been made between the ami the res|>ondent in
the latter part of the year 1910, under which, according to the 
res|>ondent, the two parties actually carried on business under 
the name of H. Donkin & Co. from January 1, 1911, until Sep
tember 21, 1912. The learned trial Judge found that no such 
partnership existed. His judgment was reversed by the Court of 
Appeal, which held that certain corresjwndence which passed 
between the parties in January and February, 1912, contained an 
admission by the appellant of the existence of the partnership 
alleged by the respondent of such weight as to dispense with the 
necessity of considering the oral evidence u|x>n which the judgment 
of the learned trial Judge- was founded. Reading this corrcspond- 
ence in light of the- conduct of the parties, es|>ceially the conduct 
of the respondents, I am not able to agree with the conclusion at 
which the Court of Appeal arrived touching the effect of it, and 
I think, after an examination of the evidence as a whole, that 
there is no sufficient ground for disturbing the fin " of the 
learned trial Judge, hut that, on the other hand, the evidence 
preponderates in favour of his view.

Prior to the year 1910, the rest>ondent had been for some 
years in the employ of the appellant, who had been carrying on 
business in Vancouver under the name of H. Donkin Co. The 
respondent was first remunerated by a salary alone, but later 
received a share of the profits as well. The agreement, as he now
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formed between himself and the appellant to take over the busi
ness, assets of II. Donkin iV* ( 'o., and carry on that

Disher.

business during the year 1911 without change in the firm name, 
the partners sharing the profits equally. There was, he says, 
a valuation of the assets of H. Donkin A: Co., and it was a part
of the arrangement that the appellant was to be paid from these 
assets according to this valuation. The appellant denies that any 
agreement for partnership was entered into. He admits that a 
fresh agreement was made in 1910; he says it was limited to a 
single point, viz., that, beginning with January 1, 1911. the appel
lant should receive half the net profits of the business as his re
muneration. Disher’s status as an employee was, he says, to 
remain unchanged.

There is a good deal in the evidence, no doubt, to shew, and I 
think it is probable, that Dishcr proposed to the appellant that 
he should be admitted as a partner in the strict sense, that is to 
say, that he should cease to be an employee and become joint 
owner of the business with Donkin. I think it is also likely that 
Donkin did not expect to retain Disher permanently in associa
tion with him without ultimately effecting some re-adjustment 
of their relations by which Disher should become entitled to a 
proprietary interest in the business. There is no doubt that the 
question of partnership in this sense- was considered by Donkin. 
He appears, however, to have found it very difficult to overcome 
his objection (a very substantial one in the circumstances) that, 
Disher being engaged extensively in speculations, the- suggested 
arrangement might expose the business to disorganization at the 
instance of Disher’s creditors in the event of his speculations 
proving unfortunate. He had under consideration apparently 
an alternative plan of incorporating a company to take over the 
business.

The learned trial Judge, as I have already said, accepted tin- 
appellant’s evidence upon these points. The correspondence 
which influenced the judgment of the Court of Appeal does not 
appear to me to be inconsistent with tin- view of the learned trial 
Judge that Donkin had not assented to Disher’s proposal that ho 
should be admitted to the status of a partner. On the contrary, 
Donkin’s letter of February 12, upon which the learned Chief 
Justice based his conclusion, appears to me to fit in with the theory 
that Donkin had not yielded to Disher’s efforts to induce him to 
make the proposed change better than with the alternative theory 
that more than a year before Disher had become owner of a half
interest in the business, and that, during the intervening period, 
they had been carrying on that business together as partners. 
On the latter hypothesis there are many things in Donkin’s letter 
which would be both unmeaning and foolish. Then if we consider 
the conduct of Disher himself, it does not appear to be that of a
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person who had been recognized as having the status of a partner 
in this concern for mon- than a year. If his situation had been 
such as he describes, he would not, I think, have waited until 
Donkin had actually left Vancouver with the expectation of being 
absent several months before insisting that he should be recognized 
as a partner in the firm's dealings with their bankers or that tin- 
terms of tin- partnership should be definitely reduced to writing. 
Donkin's letter of February 12 ought to have apprised him of 
the fact that Donkin was not recognizing him as co-proprietor 
of the business, and yet there is no answer to that letter, and, on 
Donkin’s return to Vancouver, not a word is addressed to him by 
Disher on the subject. One ought, perhaps, to note the use of 
the- word “partnership” in Donkin’s letter of February 12. I 
entirely agree with the learned trial Judge that the term “part
nership” is often loosely used as descriptive of such arrangements 
as that which Donkin admits lie had with Disher. But the letter 
appears to me to make it abundantly clear that, in using tin- term, 
Donkin had no idea tl, it he was employing a word which implied 
co-proprietorship.

I sei- no reason to disagree with the view of the learned trial 
Judge- that Disher was not deceived by the use of this phraseology. 
It is |>erhaps needless to refer to the point taken, not very seriously 
1 thought, by Mr. Taylor, that by force of tin- provisions of the 
British Columbia Partnership Act, sec. 4, eh. 175, R.S.B.C. Bill, 
the- arrangement with regard to profits is prima facie evidence 
of the existence of partnership. These provisions of the Partner
ship Act must be read with sec. II. eh. 153. R.S.B.C. 1911. Master 
and Servant Act, which plainly enacts that, in the circumstances 
existing in this case, tin- onus rests upon the employee who alleges 
that he has been admitted as a partner in the strict sense.

The npjM-al should be allowed.

s.c.
1913

Anglin, J.:—Upon conflicting evidence the learned trial Judge 
found that the arrangement made between the parties to this 
action, about the end of the year 1910, was not a partnership, but 
an agreement whereby tin- plaintiff, while remaining an employee 
of the defendant, should for the future be entitled to receive, as 
his remuneration, a 50f, share in tin- profits of the defendant’s 
business instead of tin- salary of $1,200 a year and a 10', share 
of the profits, which lie had theretofore been paid. That con
clusion was reversed by the- British Columbia Court of Appeal 
solely on the ground that a letter written by the defendant, in 
reply to a letter sent him by tin- plaintiff asserting that he “had 
an undivided half-interest” and asking the defendant to execute 
partnership articles, affords convincing evidence of “a partnership 
such as the plaintiff alleges,” because, instead of writing a “frank, 
fair letter” denying that “there was any partnership,” the de
fendant wrote a “temporizing” and “indefinite" reply. Far from
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boing able* to find, in the letter so much relied upon, conclusive 
proof of the partnership alleged by the plaintiff, giving due weight 
to the circumstances under which it was written, I am, with 
respect, of opinion that it affords no evidence of any real value 
against the defendant. He was then en route to the Orient on a 
trip of several months’ duration. He had already travelled from 
Vancouver to Montreal. He had left the care of his business in 
the hands of the plaintiff, who had a comprehensive power of 
attorney. It was of vital importance to him at that moment that 
the plaintiff should not be antagonized, as he probably would have 
been, by such a distinct and emphatic repudiation of his partner
ship pretensions as the learned appellate Judges seem to have 
thought it was the defendant’s paramount duty to have made.

The arrangement now claimed by the plaintiff is in itself im
probable. That provided for in the document which he had pre
pared and to which he sought to procure the defendant’s signature 
on the eve of his departure differed very materially from what he 
now asserts to have been the agreement. That document pro
vided for an arrangement still more improbable. The conduct 
of the plaintiff in obtaining, in January, 1012, a written opinion 
from his own solicitors as to the liability of one partner and his 
share in the partnership property for the debts of the other partner, 
and procuring a confirmation of that opinion from the defendant’s 
solicitors for the purpose of satisfying the1 defendant, is scarcely 
consistent with there having been a concluded agreement for 
partnership in December, 1910, or January, 1911, as he now asserts. 
The fact that no partnership books or accounts were opened, al
though the plaintiff claims that the partnership was in operation 
for over a year, is also significant. The sending by the defendant 
to the plaintiff contemporaneously of two notices, one terminating 
the partnership, the other dismissing the plaintiff as an employee, 
was merely a precautionary measure, and affords no evidence for 
or against the pretensions of either party. Apart from the letter 
of the defendant, the case depends upon a weighing of conflicting 
oral testimony in the» light of the circumstances. The learned 
trial Judge would appear to have thought the defendant a more 
credible and reliable witness than the plaintiff, and did not find 
in the rest of the evidence enough to turn the scale in the plaintiff's 
favour.

We are in precisely the same position as the learned Judges of 
th< Court of Appeal were to determine what inferences should be 
drawn from what the defendant wrote. I gather from their 
opinions that, but for this letter, they would not have differed 
from the conclusion reached by Morrison, J.. on the oral tes
timony. It is, therefore, with less than usual reluctance that I 
would reverse the judgment in appeal and restore that of the trial 
Judge, with which on the whole case I agree.

The appeal should be allowed with costs in this Court and in 
the Court of Appeal.
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Brodeur, J.:—We have to decide whether there was a partner
ship between the parties; or whether their relations were those 
of master and servant. The plaintiff, respondent, claims that 
he was a partner and the appellant on the eontrary says that tin- 
respondent was entitled to a share in the profits of his business, 
and that he was not a partner in tin* ordinary sense of the word.

For some years previous to January 1. IV1I, tin* respondent 
was in the appellant's employ as salesman. At first his services 
were paid on straight salary, but later he got also a share of 1U#, 
and of 2()f, in the profits of the business. It was later on agreed 
that from January I, 1911, lie would get 50r,' of the profits.

The appellant, who was doing business under the firm name of 
II. Donkin & Co., as a commission agent, had not a very large 
capital invested in his trade, ami lie did not require, also, much 
money to run his affairs; hut in order that the business should 
becomethc property of the two parties it was necessary that tin- 
capital invested should be determined and that the new partner 
should cither acquire a share of that capital or should invest a 
similar amount or that some other agreement should be made to 
put them both on the same footing.

Even in assuming that the agreement reached by the parties 
was in the nature of a partnership, it was necessary that there 
should he an agreement as to tin- contribution of each of them 
to tin* partnership. The respondent stated under oath that no 
contribution was to be put in by him, but that the capital then in
vested in the business by tin- appellant should stay and that he 
would be creditor for the amount that was to be ascertained as 
being the capital invested. No figure, however, is agreed upon. 
In the course of the year MM2, tin- respondent had a partnership 
agreement prepared by his solicitors and the capital that was fixed 
at $40,000 was declared to belong to tin- two alleged partners. 
It was never agreed as to what should be done with regard to the 
contribution of each party and specially as to the disposal of the 
capital invested in the firm business of the respondent.

But the appellant denies entirely the respondent’s statement 
that they reached an agreement as to a contract of partnership. 
Their minds never met as to the contribution and as to the amount 
thereof and how it would be. The evidence is conflicting on those 
points, and the story as given by the appellant was accepted by 
the trial Judge.

It is true that in some letters and another document the 
appellant used the word “partnership” to qualify their relations. 
But he had in his mind the share profit arrangement agreed upon, 
and he never pretended to be sure that such a word would cover 
their agreement or not. We should take the agreement as it has 
been proved and established, and the evidence does disclose 
simply a profit-sharing arrangement that tin- appellant is willing 
to carry out.
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The Master and Servant Act, R.S.B.C. Dill, eh. 
in sees. 3 and 4 the following:—

It shall lx* lawful in any trade, calling, business, or employment, for an 
agreement to he entered into between the workman, servant, or other 
person employed and the muster or employer, by whieh agreement a defined 
share in the annual or other net profits or proceeds of the trade or business 
carried on by such master or employer may be allotted and paid to such 
workman, servant or person employed, in lieu of or in addition to his salary, 
wages or other remuneration; and such agreement shall not create any 
relation in the nature of a partnership, or any rights or liabilities of co
partners, any rule of law to the contrary notwithstanding; and any person 
in whrtse favour such agreement is made shall have no right to examine 
into the accounts, or interfere in any way in the management or concerns 
of the trade, culling or business in which he is employed under the said 
agreement or otherwise; and any periodical or other statement or return 
by the employer of the net profits or proceeds of the said trade, calling, 
business or employment on which he declares and appropriates the share 
of profits payable under the said agreement shall be final and conclusive 
between the parties thereto, and all persons claiming under them respec
tively, and shall not he impeachable upon any ground whatever.

Every agreement of the nature mentioned in the last preceding section 
shall be deemed to be within the provisions of this Act unless it purports 
to be excepted therefrom, or this may otherwise be inferred.

There is then, under the provisions of those sections, a pre
sumption that an employee who receives as remuneration a share 
in the profits is not a partner. The relations of partners in such 
a case are not to he inferred from the fact that the employee gets 
such a remuneration. Of course, that presumption can be de
stroyed if a formal agreement to the contrary is proved. But in 
this case there never was such an agreement. That is the finding 
of the trial Judge and we should accept it.

For those reasons I am of opinion that the appeal should he 
allowed with costs and that the judgment of the trial Judge should 
he restored.

Appeal allowed with costs.

MANSON v. POLLOCK.

Manitoba Court of Appeal, Howell, C.J.M., Richards, Perdue, and 
Cameron, JJ.A. March 10, 1014.

1. Contracts (§ I D4—02)— Meeting ok minds—Sufficiency of accei-t-

The owner of bind who signs and forwards to the proposed purchaser 
nil agreement of sale thereof is entitled to withdraw his offer before 
the latter accepts; and such right is not barred bv the purchaser signing 
and retaining the agreement where he did not disclose the fact of sig
nature to the vendor, but, on the contrary, held out to him that he would 
not accept unless certain restrictions contained in the contract form 
were removed.

|J/oa*on v. Pollock, 12 D.L.R. 82, reversed on other grounds.)
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Aim eal by the plaintiff from the decision of (Salt, J., Ma mum man. 
v. Pollock, 12 D.L.R. 82, 24 W.L.R. 28. C.A.

The appeal was allowed. 1914
F. M. Burbidge, and II. Andrews, for defendant, respondent, xi'xxkon

Howell, C.J.M., concurred in allowing the appeal. p,„ k.

Richards, J.A.:—The plaintiff owned land in Winnipeg, the 
title to which was under the Real Property Act and was registered Ri,,,|®rds- 
in his wife's name.

Plaintiff ami defendant did not meet in the transactions in 
question. Mr. McKinnon, a land broker, at first conducted nego
tiations, which resulted on April 15, 1912, in the plaintiff agree
ing to sell, and the defendant agreeing to buy, at a price, ami on 
terms of payment, which were verbally arranged. But it was then 
understood that there were to be restrictions as to the class of 
building to be erected on the land, and the terms of those restric 
tions were not arranged.

On April 16, 1912, defendant gave $25 to Mr. McKinnon, to 
be paid as a deposit on the sale, and received from him a receipt 
in writing, which mentioned the property in an indefinite way but 
said nothing as to price, or terms, and contained the qualifying 
words, “subject to owner’s approval.”

The defendant then stated that Mr. Bowles was his solicitor 
and would close the matter out for him. For the purpose of en
abling it to be so closed out, he then paid to Mr. Bowles a sum 
which, with the $25, would cover the cash payment on the pur
chase.

On April 17, 1912, Mr. McKinnon paid tin $25 to Mr. Mac
kenzie, of the law firm of Munroe, Mackcnx ,v Macquccn. whom 
the plaintiff had stated to be his solicitor > carry out the trans
action, and received from him a receipt writing, signed in his 
firm’s name, stating more fully the tern ut also qualified by the 
words, “subject to owner’s approval.

Neither of these receipts referred to the building restrictions, 
which were still not settled.

There was nothing thereafter to shew plaintiff’s approval till 
April 23, when a formal agreement of sale under seal, which had 
been prepared by Mr. Mackenzie and signed by the plaintiff's 
wife, was sent by Mr. Mackenzie to Mr. Bowles, to be executed 
by the defendant. It contained, amongst others, these clauses:—

11. The terms “vendor" and “purchaser” in this agreement shall 
include the executors, administrators ami as-igns of each «if them.

1-1. The purchaser further covenants with the vendor that he will not 
erect upon said land any building for store, shop or work punaises, ami that 
he will not erect upon said laml any apartment block or similar building, 
but that any buihling that he may erect u|miii said land shall be built ami 
used for strictly private residential purposes.
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The signed (hr agreement after it was so sent to
his solicitor. But, without disclosing to the plaintiff, or the plain
tiff's solicitor, that lie had done so, he retained it, and at once 
took exception to the building restrictions, and efforts were made 
on his behalf, by Mr. McKinnon and Mr. Bowles, to get the 
plaintiff's consent to their being dispensed with, or modified. 
I’ailing in that, the defendant, through the same gentlemen, tried 
to buy from plaintiff some adjoining land, owned by the plaintiff, 
on which the latter had intended to build a dwelling for his own 
use.

The plaintiff was apparently willing to waive the restrictions 
if defendant would buy this adjoining land also, but the matter 
of buying this latter piece fell through as they could not agree 
on its price.

< >n April 26, the plaintiff, on being told by Mr. McKinnon, as 
the fact was, that the defendant still objected to the restrictions, 
told Mr. McKinnon that lie, the plaintiff, called the deal off. 
Mr. McKinnon then asked alsiut a return of the $25 deposit, but 
the plaintiff refused to give it back, claiming the right to keep it.

Mr. McKinnon then went to the defendant and told him of the 
plaintiff's repudiation, and said that he, himself, would repay de
fendant the $25. The defendant demurred to taking it, or treat
ing the negotiations as ended. But, while he was called off for 
a few minutes on some business matter, Mr. McKinnon went 
away, leaving on defendant's desk his own cheque for the $25.

The defendant then telephoned to Mr. Bowles, stating what 
had occurred, and, by assent of Isitli defendant and Mr. Bowles, 
the defendant accepted the cheque, and $12.50, half of the $25, 
was repaid Mr. McKinnon, on the ground that the latter should 
not lie obliged to l>enr the whole of the loss.

Mr. Bowles thereafter tried, unsuccessfully, to get the plain
tiff’s solicitor to return the $25.

The matter then stood until May 14, 1012, when a tender was 
made to plaintiff of a sum sufficient (with the $25 deposit) to pay 
the cash payment on the purchase. The tender was refused.

On May 15, 1012, the defendant filed a caveat against the 
lands, claiming title under the formal agnvment.

( >n the same day the plaintiff’s wife transferred the land to the 
plaintiff, and a certificate of title was issued to him.

On June 14, 1012, this action was brought for a declaration 
that the defendant had no interest in the land, and asking that the 
registration of the caveat should lie vacated.

Tin* defendant filed a statement of defence, and also counter- 
claimed, by setting up the formal agreement and asking that it 
lie specifically i>erfornied.

The plaintiff filed a replication, setting up that, on April 15, 
1012, the plaintiff's wife was the registered owner under the Beal 
Property Act of the land, and that on that date the defendant
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agreed to buy from her the land upon certain terms and conditions 
and paid her the $25.

The reply further set up that the defendant had abandoned 
his intention and repudiated his contract to purchase and had so 
informed the plaintilT's wife and had received back the deposit, 
and that the wife had acquiesced in the abandonment, and that, 
except the said agreement, neither plaintiff nor his wife had ever 
agreed to sell the land to the defendant.

The defendant amended his counterclaim by claiming that by 
the reply the plaintiff had admitted the agreement and should not 
Ik* permitted to deny it.

The learned trial Judge held, in effect, that there was a com
pleted agreement, and that the defendant did not concur in its 
abandonment by the plaintiff, and that it remained in force, and 
that the defendant was not guilty of laches because of the delay 
between April 26 and May II. He dismissed the plaintiff's 
action and ordered specific performance of the agreement as asked 
in the counterclaim.

I have some doubt whether, in view of the form of the plead
ings, it is open to the plaintiff to deny that the agreement was com
pleted. If it were not for the replication the counterclaim would 
fail, 1 think, for the reason that no completed agreement ever in 
fact existed, as I read the evidence.

The verbal agreement was incomplete, as it was understood 
that there were to be building restrictions and the terms of those 
restrictions were not agreed on.

The two receipts were “subject to owner’s approval," so they 
did not shew a concluded bargain.

Then, there being still no completed agreement, the formal 
document was prepared. It contained building restriction clauses, 
the form and extent of which had not, as yet, even been discussed. 
Until it should be agreed to by the purchaser there could be no 
consensus of the minds of the parties. Therefore the sending it 
to the defendant’s solicitor, though it was signed by the plaintiff’s 
wife, could be no more than an offer to contract on its terms. It 
was, in effect, the vendor saying in writing: these are the terms on 
which I am willing to sell. If you choose to accept them and 
execute this document it will then, but not till then, become a con
tract binding me to sell.

It is true that the defendant signed it. But lie did not dis
close that fact to the plaintiff, or treat it as a completed contract. 
On the contrary, lie retained it and objected to its terms and held 
out to the plaintiff that lie would not accept them.

While matters were in that position tin* plaintiff withdrew his 
offer, as he had the right to do before acceptance by the defendant. 
And even though he had signed the document the latter had not, 
up to then, in fact, accepted it or intended to become bound by it.

The plaintiff's withdrawal ended the uncompleted negotiations
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MAN- and left no offer open for the defendant to accept. So that, when
(7^ lie, later on, decided to accept, it was too late and he could not
lfll4 hold the plaintiff to the offer.
----  If the plaintiff is not (‘stopped by his pleading, the foregoing

Mansox shews a complete defence to the claim for specific performance. 
Polux'k. It does not seem necessary, however, to decide whether he has

----  so estopped himself, as 1 think that, even if we must, because of
' *’ the pleadings, treat as completed a contract which, in fact, never

was so, the plaintiff has shewn that the defendant concurred in his 
i " thereby abandoned it.

It seems immaterial whether tin* $25 was repaid to the defen
dant by the plaintiff or by Mr. McKinnon. The important point 
is that the defendant accepted it. He did not take it as a gift. 
Clearly he took it to avoid, or decrease, his supposed loss of the 
820 paid to plaintiff. That implies that h«‘ thought he had lost 
the $25.

I do not express any opinion as to whether he had, in fact, for
feited that sum. Hut, if he had, it could only be because of his 
concurring in the plaintiff's repudiation of the agreement to sell— 
that is, by abandoning that agreement. If he had not done so, 
and if it was still open to him to claim specific performance, lie 
would be entitled to have the 825 applied on the cash payment of 
the purchase money.

As already stated, the defendant had placed the matter in the 
hands of his solicitor, Mr. Howies. Mr. Mackenzie, the plaintiff's 
solicitor, stated, in his evidence, that he told Mr. Howies that the 
plaintiff would not remove the restrictions, and that, thereafter, 
Mr. Howies told him that the defendant would not go on with the 
transaction, and asked for a return of the $25.

Mr. Howies remembered asking for the money, but did not 
recollect saying that the defendant would not go on with the trans
action, though he could not be sure he had not. He said he had 
not, in fact, been instructed to either abandon or ask for the 825.

In the absence of contradiction by him, I think we must find 
that Mr. Howies did say that his client would not go on with the 
matter. By holding him out as his representative the defendant, 
I think, so clothed Mr. Bowles with authority, in the eyes of the 
other party, as to justify the plaintiff and his solicitor in accepting, 
as they did, Mr. Bowles' statement, and precluded himself from 
now denying, as against the plaintiff, Mr. Howies’ power to bind 
him by it. What Mr. Howies so said was a sufficient communica
tion (if one was necessary) to the plaintiff of concurrence in the 
latter's repudiation.

In equity a contract can be rescinded by one party verbally 
abandoning or repudiating it and the other party verbally con
curring. The fact that the abandoned contract was under seal 
does not prevent the at ion of the rule.

Whether, if the defendant had not accepted the $25, the delay0

4^178005
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from April 20 to May 14, without objecting in some way to the 
plaintiff’s express repudiation, would he evidence of concurrence 
therein, need not now he considered.

1 would allow the appeal with costs, set aside the judgment n 
the Court of King’s Pencil, allow the plaintiff's claim to have the 
caveat removed, and dismiss the counterclaim. Costs of tin- 
action and counterclaim to lx- paid by defendant to plaintiff.

Perdue, J.A.:—The defendant relics wholly upon the formal 
agreement, exhibit f>, and bases no claim upon the receipt, ex
hibit 8, signed by M unroe, Mackenzie & Macqueen. That re
ceipt was given “subject to owner's approval" and the owner is 
not shewn to have approved of the terms therein set out.

The evidence shews that McKinnon, a real estate dealer, sug
gested to the defendant the purchase of the land in question. This 
was on or about April 15. The land was then in the name of Mrs. 
Manson, but her husband was the real owner and conducted all 
the negotiations. I shall therefore speak of Manson as the actual 
vendor. McKinnon made inquiry of Manson as to the price and 
terms. Manson stated the price but refused to soil unless tla- 
property would be used for residential purposes only. The terms 
were then communicated to Pollock and he was told by McKinnon 
that no store or apartment block was to be built upon it. .Man- 
son owned the adjoining thirty-three feet of land and intended to 
build upon this a residence for himself. lie therefore insisted 
u|M>n the building restrictions.

Pollock was willing to buy the land and gave McKinnon S2."> 
to pay to Manson's solicitors as a deposit on the purchase and took 
objection at the time to any restrictions affecting the property. 
This money was paid over and the receipt of April 17 was given 
by the solicitors. They then prepared the formal agreement, 
had it executed by Mrs. Manson and sent it to Pollock’s solicitor, 
Mr. Bowles, so that it might be signed by the purchaser and the 
transaction completed.

On or about April 23, Pollock executed the agreement and 
placed the balance of the cash payment in his solicitor's hands, 
but he objected to the restriction against erecting upon the land 
any building not intended for a private residence. The signed 
document and the cash payment were held by Pollock’s solicitor 
and negotiations were opened with Manson and his solicitor, Mr. 
Mackenzie, with the object of getting the restrictions removed. 
Manson proved obdurate ami positively declined to waive or modi
fy them. Then Mr. Bowles suggested that Pollock should buy 
the adjoining thirty-three feet of land owned by Manson, tin- 
idea being that if the latter ceased to own the adjoining land ho 
would have no further interest in maintaining the restrictions. 
Negotiations with this object in view were carried on. Mc
Kinnon took an active part in them and appears to have worked
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in the interests of the defendant. The plaintiff, however, asked 
a higher price for the thirty-three feet than the defendant would 
give and negotiations were broken off. It is at this point that 
difficulty arises in determining exactly what was done.

Malison says that when negotiations for the thirty-three feet 
failed McKinnon said to him, “we will call the deal entirely off.” 
McKinnon denies telling Munson that Pollock would not carry 
out the contract with the restrictions in it, but admits saying to 
Malison, “ Do you want to call the deal off? Do you want to give 
hack that $25 deposit to Mr. Pollock?” To this, he says, Malison 
replied that they would keep it for solicitor's fees. McKinnon 
then went and reported to Pollock what had taken place at the 
interview with Munson and offered himself to pay the $25 hack 
to Pollock. Pollock at first refused to take it, hut McKinnon left 
a cheque for the amount on Pollock's desk and went out. Pollock 
accepted the cheque and telephoned to Mr. Bowles to pay Mc
Kinnon $12.50. This Mr. Bowies did and afterwards the amount 
was repaid to hin by Pollock.

Mr. Maekenzi Munson’s solicitor, gives very clear evidence ns 
to the negotintioi the removal of the restrictions or, failing 
that, for the pun of the adjoining land, all of which negotia
tions fell through. He relates a conversation lietwccn himself 
and Mr. Bowles in the course of which he says, “Mr. Bowles told 
me that Mr. Pollock would not go on with the transaction and he 
asked me to return the $25 which Mr. McKinnon had left with 
me.” They then had an argument alxiut the defendant's right 
to a return of the dc|H>sit. Mackenzie called up Munson and 
referred the matter to him with the result that Bowles' st 
for the return of the dejiosit was refused.

Mr. Bowles says he has no recollection of stating to Mr. Mac
kenzie that Pollock would abandon the deal, hut that he could not 
Ih* positive as to that. He admits that he did ask for the return 
of the deposit, hut says Pollock had not instructed him to call off 
the deal or to get the return of the deposit.

Pollock was informal by McKinnon that the return of the de
posit had been refused. McKinnon, probably as a matter of 
policy, offered to repay it to Pollock, and Pollock received the 
money, paying hack to McKinnon a half of the amount. The facts 
in regard to the return of the dc|iosit and Pollock's actions in re
gard to the same are clearly cstahlishnl and ap|>enr to me to shew 
lieyond doubt that he was unwilling to go on with the purchase, 
subject to the restrictions, that he had abandoned the transaction 
and wished to get back his deposit. The learned trial Judge has, 
however, made a different deduction from the evidence. He says:

But it must Ih» borne in mind that the $25 in question was not the ile- 
posit which the plaintiff and his wife insisted on retaining, but was only 
a similar amount which, for business reasons, McKinnon thought it advis
able to pay over to the It must also Ih» home in mind that
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McKinnon’s agency for either or both of the parties luul terminated several 
days before. I think, therefore, that this incident cannot be relied upon 
for the purpose claimed by the plaintiff.

Now, ns to the first part of the above, the evidence of McKin
non who was it witness for the defence is clear that he paid the 
$25 himself to Pollock as a return of the deposit when the plain
tiff refused to repay it. The defendant accepted the $25 from 
McKinnon knowing of the plaintiff's refusal, Imt paid back to 
McKinnon half the amount. With great deference, it appears 
to me that the proper construction to place upon this is that Pol
lock and McKinnon felt that the purchase had been abandoned 
or had fallen through and that they agreed to share the loss of the 
deposit which Manson was retaining.

I cannot see that the agency of McKinnon for one or other 
of the parties affects the real point involved in the payment by 
him of the 8*25. The importance of that transaction is to shew the 
knowledge by the defendant of what had been done and how the 
negotiations had terminated, that he believed they were at an 
end and that the plaintiff was retaining the deposit because he, 
Pollock, had refused to buy the land with the restrictions.

There is another phase of this ease upon which, in my opinion, 
the plaintiff is entitled to succeed. Apart from the formal instru
ment drawn up by Malison’s solicitor there was no binding agree
ment between the parties. The vendor had the terms of the agree
ment he was willing to enter into embodied in the formal instru
ment, he executed it and sent it to the purchaser so that the latter 
might accept it by executing it and at the same time paying the 
cash payment called for by the agreement. It was in effect an 
offer which called for an unconditional acceptance. The defen
dant instead of accepting, objected to a very material term con
tained in the instrument and asked to have it struck out or modi
fied. This the vendor refused, and before he was notified of the 
acceptance of the terms of the instrument by the purchaser the 
vencior withdrew the offer. It is true the purchaser claims that 
he executed the agreement on or about April 23, but even if he 
signed it then, he did not until May I I deliver one of the dupli
cates to the vendor, and he did not until the last mentioned date 
offer to make the cash payment. Signing the instrument and 
holding it in his solicitor’s hands while active negotiations were 
going on for the elimination of a part of the terms contained in it 
was not an acceptance of it. Then there was no notice to tin- 
vendor that it had been executed and there was no payment of 
the money stipulated to be made “on or before the execution and 
delivery” of the agreement. Apart from the evidence that the 
defendant through his solicitor refused to carry out the purchase 
the fact that he objected to the terms and asked to have them 
altered in a material respect is in itself a rejection of them. As
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authority for the aliove propositions I would refer to the follow
ing eases :—

In ID/dc v. Wrench, 3 Beav. 331, 49 Kng. R. 132, the owner of 
land offered in writing to sell it to a proposed purchaser for £1,000 
on stated terms. In reply to this the purchaser offered £950 
and the owner after some delay refused the offer. The purchaser 
then wrote to the owner accepting the offer to sell for £1,000. 
The owner's first offer had not been withdrawn. The purchaser 
on receiving no answer filed a hill for specific performance. In 
giving judgment Lord Umgdale said:—

Under the circumstance* stated in this hill, 1 think there exists no valid 
binding contract between the parties for the purchase of the property. 
The defendant offered to sell it for £1,000, and if that had been at once 
unconditionally accepted, there would undoubtedly have Ix-en a perfect 
binding contract: instead of that, the plaintiff made un offer of his own to 
purchase the pro|>crty for £9.10, and hr then by rejected the offer previously made 
by the defendant. I think that it was not afterwards coni|>etent for him to 
revive the proposal of the defendant by tendering acceptance of it; and that 
therefore there exists no obligation of any sort between the parties.

lu J one ft v. Daniel, (1894) 2 ('h. 332, the defendant had made 
an offer to purchase a property and had stated the price lie was 
willing to give. The plaintiff's solicitors wrote to him saying that 
the plaintiff, who vas the vendor, accept in l the offer and added 
that they enclosed a contract for signature hv the purchaser. 
This contract contained special terms not referred to in the offer. 
The defendant then wrote declining to purchase and returning 
the contract unsigned. It was held that no contract had Imn*ii 
constituted between the parties.

In Dickinmn v. Dodds, 2 Ch.D. 463, the defendant had signed 
and delivered to the plaintiff a memorandum of which the ma
terial part was as follows:—

I hereby agree to sell to Mr. George Dickinson the whole of the dwelling 
houses, garden, ground, stabling and outbuildings thereto belonging, situate 
at Croft, belonging to me. for the sum of £*00.

There was attached a f Hist script signed by defendant saying 
“this offer to he left over until Friday.” It was held by the 
Court of Apfieal that the document was only an offer which might 
be withdrawn at any time liefore acceptance. James, L.J., said
;it 171Î—

Unless both parties had then agreed there was no concluded agreement 
then made; it was in effect and substance only an offer to sell.

He also stated that it was clear settled law that the promise not 
to retract until a future day was a nudum pactum and not binding, 
and that at any moment liefore acceptance of the offer the party 
making it was free to withdraw.

In the same case Mellish, L.J., said at 473:—
I apprehend that, until acceptance, so that both parties are bound, even
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though an instrument is so worded ns to express that both parties agree, it 
is in point of law only an offer, and, , "ties are bound neither par
ty is bound.

It was held by both James, L.J., and Mellish, L.J., that no formal 
notice of withdrawal of the offer was necessary, and that it was 
sufficient if the person to whom the offer was made had actual 
knowledge that the other man was no longer minded to sell it

In Paterson v. Houghton, 19 Man. L.H. 168, it was held that 
there need not be any formal retraction of an offer to sell by the 
giver thereof; that it is sufficient if the person to whom the offer 
was made has knowledge that the giver has done an act incon
sistent with the continuance of the offer.

McKinnon’s evidence shews that Manson rejected Pollock’s 
proposals and called the deal off. This McKinnon reported to 
Pollock and at the same time told him that Manson refused to re
turn the deposit. They then arranged to share the loss of the $25 
between them. This occurred on April 26.

I have already pointed out that the mere signing of the docu
ment by Pollock on April 23, while he retained it in his solicitor’s 
hands, objected to its terms, and retained the cash payment, did 
not constitute an execution of the document or an acceptance of 
its terms. The importance of the payment of the cash instal
ment called for by the instrument is shewn in Cushing v. Knight, 
6 D.L.R. 820. 46 Can. S.C.R. 555. As far as I can gather from 
the report, the formal agreement was almost exactly similar in 
form to that relied upon in the present case. It provided for the 
payment of “$10,000 cash on the signing of this agreement, the 
receipt of which is hereby acknowledged." It had been preceded 
by the payment of a deposit and the giving of a receipt with the 
intention that it should be followed by a formal agreement. Tin- 
purchaser signed the agreement but refused to make the cash pay
ment until provision was made for the severance of a mortgage 
covering the land sold and other land. It was held by Davies and 
Anglin. J.L, that the execution of the agreement constituting the 
r< ‘ ship of vendor and purchaser was the consideration for the 
cash payment then to be made, and, in default of such payment, the 
obligation to sell and convey with a good title did not become 
binding on the vendor. Idington, J., held that, the purchaser’s 
refusal to make the cash payment was in the circumstances a re
pudiation of the agreement. Duff and Brodeur, J.L, were of 
opinion that the payment of the ten thousand dollars in cash was 
a condition precedent to the constitution of any obligation by the 
vendor to sell or convey the land.

In the present case no payment or r of the cash instal
ment was made until a considerable time after the vendor had with
drawn his offer and had refused to go on with the sale. I cannot,
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in regard to this point, distinguish the present case from Ctishing 
v. Knight, 0 D.L.R. 820, 40 Can. 8.C.R. 055.

The plaintiff has somewhat complicated matters by alleging 
in his reply to the defence that Julia Rachel Munson, the plaintiff's 
wife, and the then owner of the property, agreed on April 15. 
1012, to sell the land to the defendant and the defendant agreed 
to buy the land at the price of 83,708 on terms and conditions then 
agreed u|>on and that on or about April 22, 1012, the defendant 
repudiated his contract and demanded back the 825 he had paid 
as a deposit. The defendant then claimed by amendment to his 
defence that the plaintiff should not now be permitted to deny 
the existence of the agreement. But the alleged agreement on 
which the ease turns is the formal one, exhibit 5, and it is over the 
terms of this agreement that the whole dispute arose. The terms 
embodied in it were objected to by the defendant and he never 
communicated any acceptance of them to the plaintiff until May 
14. Whatever the terms and conditions were which are referred 
to in the reply, it is alleged in the reply that they were repudiated 
by the defendant. The facts shew that the vendor was willing 
to sell for a certain price and on certain terms, and that the de
fendant in the first place was willing to buy but afterwards de
clined to purchase on the terms embodied in the agreement pre
pared by the vendor. If necessary, the reply might be amended 
so as to clearly set forth allegations to the above effect, if it does 
not already cover them.

I do not think it is necessary to say anything in regard to the 
fact that Bollock allowed the amount of the cash payment to re
main in his solicitor’s hands, or to the fact that the return of the 
agreement was not demanded by Munson’s solicitors. Neither of 
these facts, in my opinion, has any material bearing upon the case.

With great respect, I think the appeal should be allowed with 
costs and that there should be judgment declaring that the defen
dant has no interest in the land in question and that the caveat 
filed by him in the land titles office > vacated and removed.
The plaintiff is < d to the costs in the Court of King’s Bench 
up to and including the trial.

Cameron, j.a. Cameron, J.A.:—In the transaction out of which this action
arose the plaintiff (the vendor) was represented by Mr. Mackenzie 
as solicitor. The defendant (the purchaser) was represented by 
Mr. Bowles. McKinnon, having received the 825 deposit from 
Bollock, took it to Mr. Mackenzie. This was alwut April 18. 
April 23, the defendant gave Mr. Bowles the balance of the cash 
payment, viz. 81,231. April 20, the plaintiff told McKinnon 
“the deal was off." McKinnon went to the defendant’s office 
and left his cheque for 825. This was accepted by the defendant, 
who returned 812.50 of it to McKinnon. McKinnon had told the 
defendant that the plaintiff had refused to give hack the 825 de-
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posit. It is true the $25 paid hv McKinnon (one-half of which 
was repaid him) was not the $25 deposit. But the acceptance of 
the $25 from McKinnon by the defendant seems to me a clear 
recognition on his part that the transaction was at an end. Not 
only that, but we have the evidence of Mr. Mackenzie that when 
the plaintiff refused to entertain the proposal to sell the adjoining 
33 feet he communicated this to Mr. Bowles and that the plain
tiff “would not remove the restrictive clauses and that lie would 
not sell the 80 feet.*’ Mr. Mackenzie further states: -

MAN.
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Manson

Cuuicron, J. A.

Mr. Bowles told me that Mr. Pollock would not ko on with the trans
action, and he asked me to return the deposit of $25 which Mr. McKinnon had 
left with me.

Q. What did you do? A. We had an argument about their right to 
have the deposit returned, as they had been in default, and I called up 
Mr. Manson and I asked him about returning the deposit, and 1 think Mr. 
Manson is mistaken when he says he lelt it entirely in my hands. I ex
plained to Mr. Manson that under the circumstances that we knew of. they 
hadn’t the right to have the deposit returned, as they had been in default, 
and I so informed Mr. Bowles, that we would refuse to return the deposit. 
Mr. Bowles intimated that they were entitled to have the deposit returned.

Mr. Bowles says that lie did not ask for the return of the $25. 
When asked whether he told Mr. Mackenzie that the,-defendant 
would abandon the contract, he replied that, “ 1 don't think 1 told 
him that, if I did it was to hurry the deal through.” This is 
equivalent to a refusal to contradict Mr. Mackenzie's version of 
the interview. I can lay no stress whatever on Mr. Bowles' 
denial of authority inasmuch as he was held out by his client as 
having full authority to act.

In the result the evidence indicates, therefore, that the de
fendant, through his solicitor, told the plaintiff's solicitor, when in
formed by him that the transaction was at an end, that he (the 
defendant) would not proceed further with it and demanded a re
turn of the deposit. In view of this, it seems clear that the agree
ment, if ever there was any, was repudiated by the plaintiff and 
that the defendant acquiesced therein and has no standing what
ever to ask for relief.

I am further of the opinion that there was in reality never any 
concluded agreement between the parties. The reasoning on this 
branch of the case in the judgment of Mr. Justice Richards, which 
I have read, seems to me unanswerable. The form of the pleading 
placed on record by the plaintiff may be taken as precluding the 
defendant from setting up this matter in reply to the defendant’s 
statement of defence. But, for my part, I see no reason to prevent 
this Court from making the slight amendment to the reply neces
sary to entitle the plaintiff to the benefit of tin* facts disclosed by 
the evidence.

I agree with Mr. Justice Richards in his disposition of this
appeal.

A ppeal allowed.
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B. C. COLONIAL DEVELOPMENT CO. v. BEECH.
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iei i

British Columbia Court of Appeal, Macdonald. C.J.A., Irving, Martin, 
tiallilirr, and McPhiUips. JJ.A. February 23, 1014.

1. Assignments fou cbeditorn (#111 A—11)—Who may be assignee— 
Company as such.

A company cannot act as an assignee under the Creditors’ Trust 
Deed Act. R.S.B.C. lull, ch. 13.

[Colonial Development Co. v. Beech. 12 D.L.K. 73S. allirmed ; Phar
maceutical Society v. London ami Provincial Supply Association, 5 
App. Cas. 857, referred to.]

Statement Appeal by the plaintiff from tin* judgment of Clement, J., 
Colonial Development Co. v. Deceit, 12 D.L.R. 738, in favour 
of the defendant in an action to set ' certain alleged pre
ferential transfers of property.

The appeal was dismissed, McPmllh‘8, J.A.. dissenting.
Dit chic, K.C., for the appellant, plaintiff.
Joseph Martin, K.C., for the respondent, defendant.

Macdonald,
C.J.A.

Macdonald, C.J.A. :—I think the appeal should he dismissed 
for the reasons stated in the Court below.

In Maxwell on the Interpretation of Statutes, 5th ed., 53, 
the learned author after referring to a number of cases analo
gous to the one at bar, says :—

In all those instances the Legislature in the context the key
to the meaning in which it used expressions which seemed free from doubt; 
and that meaning, it is obvious, was not that which literally or primarily 
belonged to them.

In the case at bar the sections of the Act referred to by 
Clement, J., furnish the key to its meaning. The language of 
said sections is not reconcilable with the idea of a joint stock 
company acting as assignee, of a debtor, for the benefit of his 
creditors.

I would also dismiss the application to substitute a creditor 
for the present plaintiff, assuming that we have the power, to 
do so would at this late stage be of little benefit to anyone.

Irring, J,A. Irving, J.A. :—The reasons given by Clement. J., Colonial 
Development Co. v. Beech, 12 D.L.R. 738, seem to me unanswer
able. 1 would dismiss the appeal.

Martin, J.A. Martin, J.A. :—In my opinion the learned trial Judge has, 
on tin* authorities cited to us, substantially reached the right 
conclusion on the question of the assignee being a natural per
son, though I think that more effect can he given to see. 42 than 
lie has seen fit to give, because the expression “no person other 
than a permanent . . . and bona fide resident” is not one

8
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which could aptly be applied to a company since it implies that 
the person whose residence is required to be permanent must 
have the power to change it, i.r., the power of physical loco
motion : otherwise, there would be no object in providing against 
the change. In the proper sense of the word a company once 
it is registered or licensed to do business in this province is 
necessarily fixed here during the existence of its charter or 
license, and though it may cease to transact business thereunder, 
it does not thereby change its residence. For the period covered 
by said charter or license it is inevitably permanently within 
this province, and therefore there was no necessity for the Legis
lature to guard against something that could not happen, which 
goes to shew that it did not contemplate a corporation tilling 
an office which it was necessary to safeguard in this manner.

I have considered not only the sections that we were chiefly 
referred to. viz.. | Creditors’ Trust Deed Act R.S.B.C. 1911, eh. 
Id| secs. 3. 29. 42 and 64, but all tbe sections of the Act to gather 
the intention of the Legislature, and have no doubt about it. 
The special language of (14 declaring that the 
assignee shall Ik* subject to the summary jurisdiction of the Supreme or 
County Court in the same manner ami to the same extent as the ordinary 
officers of the Court

contemplates a living person, and the fact that the latter part 
of the section might be partially satisfied by an application to 
attack, the officers of a corporation under R. (109A does not 
detract from the personal element and the direction by see. 29 
that the assignee “shall be punished by committal as for a con
tempt of Court” is a different (and inappropriate) procedure 
from the attachment referred to.

f find this personal note also struck in other sections which 
have been overlooked and which we were not referred to. viz., 
in see. 61 which provides that the assignee shall be chairman of 
meetings in a specified case; and that the chairman “shall decide 
all disputes or questions that may be raised at such meetings, 
etc. . . in sec. 22 which gives the assignee a casting vote; 
in sec. 23 which provides for the transfer of the estate of the 
assignee “to some other person named in such resolution as 
assignee”; in secs. 62 (4) and 63 which refer to his “partner” 
and the partnership or company of which he is a member ; and 
finally and conclusively in see. 49 which empowers him to ex
amine the assignor upon oath touching his estate, business, con
duct, causes of insolvency, etc., and “to administer any neces
sary oath” and with power to adjourn the examination from 
time to time.

It cannot, to my mind, be seriously intended that the judi-
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vial functions here bestowed can be discharged by any other 
than a living person.

It follows that the appeal should be dismissed. Hut we are 
asked to grant an amendment which was not asked for below, 
and substitute, under rules 12li and 868, the name of the False 
Creek Lumber Co., Limited, for the present plaintiff, the in
valid assignee, on the ground that all the time the said False 
Creek Co. has been the real suing pursuant to leave
granted by order of June 5, 1912. in the name of said assignee 
under see. 53, to set aside certain conveyances for its own ex- 
elusive benefit, though it is admitted that it would lose this 
benefit were the amendment granted. I have no doubt that we 
have the power to do so. but in the circumstances of the case 
and at this late stage I think, in the exercise of our discretion, 
we should refuse to do so. because the terms of the amendment 
as to costs would have to he so onerous that little expense would 
be saved and complications and difficulties might be experi
enced, so it is better that the proceedings should begin tit novo, 
if they are begun.

fiALUiiKR, J.A. :— I would dismiss this appeal.

McPiiillipr, J.A. :—The action is one brought to set aside 
certain conveyances, and for the cancellation of the registration 
thereof, and for an order directing the district registrar to re
gister the property in the name of the plaintiff company. The 
plaintiff company is the assignee for the benefit of creditors 
of the defendant Beech, and the allegation is that the defend
ant Morgan when unable to pay his debts in full, made a con
veyance of the property in question to the defendant Beech, 
and that it was a preference, and that the defendant company, 
in taking a conveyance from the defendant Beech of the same 
property, took it with knowledge of the anterior facts as alleged. 
That is, that the transaction throughout is impeachable under 
the Fraudulent Preferences Act, RJ3.B.C. 1911, ch. 94.

The learned trial Judge, Mr. Justice Clement, held that the 
plaintiff company had no status as assignee under the Creditors’ 
Trust Deeds Act, ch. 13, R.S.B.C. 1911, holding that a company 
could not be an assignee under the Act; that the Interpretation 
Act, ch. 1, R.S.B.C. 1911, in defining “person” would not 
admit of a corporation or company being appointed—when the 
Creditors’ Trust Deeds Act was examined, t.c., there exists a 
contrary intention—that contrary intention appearing in secs. 
29 and 64 of the Creditors’ Trust Deeds Act, R.S.B.C. 1911, 
ch. 13.

In the result at the trial, the action was dismissed but with
out costs. From this judgment the plaintiff company appealed

D4A



16 D.L.R.) Cih.um.xi. Development Co. v Beech.

to this Court. The learned trial Judge found the question to 
be one of much difficulty, and apparently he was not assisted by 
the citation of authorities upon the point, in his research he 
relied upon the following decisions: Pharmaceutical Socitty 
v. London and Provincial Supply Association Ltd. (1880), f> 
A.C. 857, 4!I L.J.Q.B. 731!; i'huttr v. Prttlh <V Pococh Ltd. 
(1911), 80 L.J.K.B. 1:122.

P liar mart utica I Socit ty v. Tin London anti Provincial Sup
ply Association Ltd., 5 A.C. 857, 49 L.»Idyll. 7:16. has been re
ferred to and considered in the following eases : Atty.-tlen. v. 
(I co. Smith (1909), 78 L.J. Cli. 781; lit I loyal Sural School, 
1191ft| 1 Cli. 806, 79 L.d. Ch. 066; Edwards v. Pharmact utical, 
11910| 2 K.B. 766. 79 L.J.K.B. 859 ; AHy.-dtn. v. ( 'h arch ill's 
Veterinary Sanatorium, 79 L.J. Ch. 741. |1910| 2 Ch. 401.

Upon a careful examination of the decision of the House of 
Lords in Pharmact utical Society v. London and Provincial Sup
ply Association, 5 A.C. 857, 49 L.J.K.B. 7:16, it will lie seen that 
it is not a decision that is as wide as it may at first seem, but 
is confined to holding that sees. 1 and 15 of the Pharmacy Act, 
1868, which prohibit under a penalty any person not being 
it duly registered chemist from selling or keeping open shop 
for the sale of poisons, or using the name of chemist or drug
gist ; the word “person” not including a corporation and a 
corporation having a department for sale of drugs under tin- 
management of a duly registered chemist is not liable to tin- 
penalty. It is not a decision that a corporation did not come 
within at least one provision of the Act—namely section 17. 
being regulations to be observed in the sale of poisons. This is 
pointed out by Mr. Justice Bray, in Edwards v. Pharmact uti
cal Society of (Ircat Itritain, [1910] 2 K.B. 766, 79 L.J.K.B. 
859 at p. 866:—
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Is there anything in the Act which obliges us to hohl that the words 
“name ami address" in see. 17 have some special and particular meaning? 
It is said that this Act means that the seller shall have a certificate that 
he is a competent person ; hilt according to the decision in Pharmaceutical 
Society of (S rent If ri I a in v. I. too Ion ami Provincial Supply Association 
( 1NH0), 40 L.J.Q.B. T.'HI, 5 App. < as. 857, the word “person" in sec. 17 
includes a corporation; and, in my opinion, sec. 17 is not directed to ns 
certain the competency of the person selling. The object is to enable the 
poison to Ik- traced, and to find out who is the person who sold it.

The decision of the House of Lords may be said to have been 
in effect that, viewing the special circumstances, the corpora
tion was not liable for penalties, but that the question in all 
cases will be whether the word “person” in a statute includes 
a corporation—depending in each case on the object of the Act 
and the enactments by which it was attained.

The Lord Chancellor, Lord Selborne. |Pharmaceutical Soci-
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* ty of (in at lin ta in v. London ami Provincial Supply Assn., 5 
App. Chb. 857, 4!l 736 at 7381 said :—

The question really eûmes tu In* une upon the construction uf particiilar 
words in the 1st and With sections of this statute, having regard to the 
general principles on which ambiguous words such as “person” ought to 
Is* construed. There can Is* no question that the word “person” may. and 
I should Is- *ed myself to way priwâ facie it dis*s. include in a public 
statute a person in law. that is. a corporation as well as a natural person; 
hut it is never to lie forgotten that although that is a sense which the 
word will ls*ar in law, and, as I said, perhaps • I lie attributed to it 
in the construction of such a document as a statute, unless there Is* any 
reason for a contrary construction, yet, that in its popular sense and 
ordinary use it would hardly extend so far. Therefore, as statutes, like 
other documents, are constantly concerns! according to the |s»pular use 
of language, it is probable, and may Is? taken to Is* certain that the word 
is often used in statutes in a sense in which it cannot Is* intended to extend 
to a corporation, and that accounts for the frequent occurrence in some 
statutes, in interpretation clauses, of an express declaration that it shall 
extend to a Is sly politic or cor|sirate, and in other statutes i of which an 
example will Is* found in one cited during the argument by Mr. Benjamin, 
I mean the Act as to apothecaries) of clauses which way, as in that in
stance, that remedies by |iersona who complain of nets done under colour 
of the authority of the Act, or in pursuance of it. must In* prosecuted 
within a certain limit of time against all |s*rsons or Isslies politic or cor
porate: which, ii|nui the fais* of the Act. shews that corporations were 
contemplated. Now, I hold that with some qualification. the language 
Used liy the junior counsel for the respondents is substantially right, that 
if a statute provides that a person shall not do a particular act. except 
on condition of his complying with a certain proviso. primA facie it is 
the natural and reasonable construction of such a statute, unless there I* 
something in the context, or in the manifest object of the statute, or in 
the nature of the subject matter to exclude it—prima fade I say it is the 
natural and ren«onnhle construction of such a clause that by the use of 
the word **|M>rson” the legislature contemplates one of a class of |»ersons 
who may or may not do the act. the doing of which is to take them out 
of the sco|m* of the provision.

Lord Itlacklmrii, in the mime case, |49 L.J.Q.B.] tit 741, 
Haiti :—

1 own 1 have no great doubt myself, for instance, that the word "per 
son” may very well include both a natural person, a human ls*ing. and 
an urtilieial |ierson. a corporation. I think that in an Act of I’arliamciit, 
unless there Is* something to the contrary, prolmhly 11 would not like to 
pledge myself to that) it ought to In* held to include both. I have equally 
no doubt that in common talk in the language of men. not »|s*aking tech
nically. a “person” dm** not include an artificial person—that is to way. a 
cor|Hiration. Nobody in common talk, if lie were asked who was the richest 
|N*rsun in l>mdon. would answer, the l<ondon and North Western Hallway 
Company. It is plain that in common *|N*cch “person” would mean a 
natural person. In technical language it may mean the other, but which 
meaning it has in any particular Act, must de|M*nd on the context and
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tlic subject-mutter, I (In nut think tlmi the presumption that it includes 
an artificial person, a corporation, if the presumption does arise, is at 
all strong. Cireumstances. and indeed very slight circumstances, in the 
ontext might shew which way the word is to lie construed in an Act of 

Parliament; whether it is to have one or the other meaning. And I am 
quite clear a Unit this, that whenever you can see the object of the Act 
requires that “person” shall have the more extended sense, whichever of 
those the object of the Act shews that it requires, then you should apply 
the word in that sense and construe the Act accordingly. My view of 
the matter is that the question what the word "person” means in this 
particular Act gives rise to the whole dilliculty; hut I may further say 
now, in order to avoid coming hack to it, that I do not feel the least 
dilliculty arising from what seems to have troubled some of the Judges 
below in this case. If this means a corporation I quite agree that a cor
poration cannot commit crime in one sense—a corporation cannot lie im 
prisoned, if Imprisonment lie the sentence for the crime; a corporation 
cannot and put to death, if that lie tin- punishment for the
crime. In all those senses a corporation cannot commit a crime; hut a 
corporation may lie lined or may pay damages, and I must totally di
sent, notwithstanding what Lord Justice llrumwell said, or is reported 
to have said, from the supposition that a corporation that incorporated
itself for publishing a newspaper could not lie fined, or an action for
damages brought against it for liliel, or that a corporation that commits 
a nuisance could not lie convicted of the nuisance, or the like. I must 
really sav I do not feel the slightest doubt nlniiit that part of the case, 
and I think if we could get over the first dilliculty of saving that the 
“person” here may Is* construed to include an artificial person, a cor
poration, I should not have the least dilliculty upon the other grounds
that have lieen suggested.

In view of present-day conditions, when corporations do so 
much of the work connected with the winding-up of and man
agement of estates, is it not reasonable and probable that the 
Legislature fully intended to admit of a corporation becoming 
an assignee for the benefit of creditors under the Creditors’ 
Trust Deeds Act ?

It is to be observed that there is no interpretation of the 
word “assignee” in the Act. neither is there in the Interpreta
tion Act. eh. 1. R.S.B.O. 1911.

The Act until we reach see. 2d always refers to “assignor” 
and “assignee” in the latter part of that section we first have 
the word “person” used—referring to a change of assignee 
that is. where the assignee is changed it is enacted “and there
upon such person so named shall become and be the assignee of 
such estate under the provisions of this Act.”

Then we have the word “person” used in section 27 as ap
plicable to the assignee, where provision is made for the re
moval of the assignee by a Judge of the Supreme Court.

Taking the enactments as a whole, stionably the word
“person” is used in a sufficient manner to entitle reference
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bring made to and reliance being placed upon the Interpreta
tion Act, | R.S.B.C. 1911. eh. 1| which reads—see. 26, sub-see. 
19. as follows:—

“Person” shall include any body corporate or politic, or party, and the 
heirs, executors, administrators or other legal representatives of such 
person, to whom the context can apply according to law.

To indicate that the Legislature would not seem to have 
had any doubt that a corporation might properly discharge 
the duties devolving upon an assignee under the Creditors’ 
Trust Deeds Act, reference may be made to the Administration 
Act, eh. 4, R.S.B.C. 1911, sees. 99, 100, and 101, where it is 
provided that the executor or administrator administering an 
estate, finding the estate insufficient to pay debts, may file a 
declaration of that fact, and thereafter such executor or ad
ministrator is to be deemed a trustee for the benefit of the credi
tors of the person whose estate is being administered, subject 
to the provisions of the Creditors’ Trust Deeds Act.

Admittedly, a corporation may be appointed executor or 
administrator, and if so, in this way a corporation would be 
acting as an assignee under the Creditors’ Trust Deeds Act. 
This certainly shews the clear intention of the Legislature, and 
strongly points to there being no intention to exclude a cor
poration from acting under the Creditors’ Trust Deeds Act.

In Vcurks v. Ward, [1902] 2 K.B. 1, 71 L.J.K.B. 656, it was 
held that a limited company is a “person” within the meaning 
of section b of the Sale of Food and Drugs Act, 1875, which 
provides that:—

No person 'hull sell to the prejudice of the purchaser any article of 
foml or any drug which is not of the nature, substance and quality of 
the article demanded hy such purchaser, under a penalty.

Lord Alverstone, C.J., [71 L.J.K.B.] at 660, said:—
The appellants, a limited company, were prosecuted under section «1 of 

the Sale of Food and Drugs Act, 1H75, for selling to the purchaser who 
had asked for “butter” an article known ns “Pcnrke's butter” consisting 
of butter blended with milk, and containing in consequence an excess of 
moisture. The first question is whether a prosecution under the section 
can l»c maintained against a limited company: and that is the main 
question on which we have to give judgment.

Further on, at pp. 661 and 662, we have Lord Alverstone, 
C.J., saying:—

Coming hack to the first and most important question, whether or 
not proceedings under sec. (I can be taken against a limited company, 1 
think it hears a strong analogy to the question whether or not a master is 
civilly responsible for the act of his servant. Section II provides that 
“No person shall sell to the prejudice of the purchaser any article of food, 
etc.,” subject to a penalty. Section 2 of the Interpretation Act, ISSU.
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provides that “in the construction of every enactment relating to an 
offence punishable on indictment or on summary conviction whether con
tained in an Act passed before or after the commencement of this Act, 
the expression ‘person’ shall, unless the contrary intention appears, in
clude a body corporate. I can see no reason why the term ‘person’ in sec. 
0 should not apply to a limited company. I cannot liml either in that 
section, or in the circumstances of the case, any indication of a ‘contrary 
intention.’ There seems to he no sufficient ground for holding that turns 
rca is a necessary element of the offence created by section I». though it 
may lie that secs, 3 and 5 and the section of the Act of 1809 to which our 
attention has been called, should lie differently construed. It does not 
appear from section <1 that no person can sell the article unless In* has 
some particular personal <|iialilication—as. for instance, a licensed chemist, 
a qualified surgeon, or some one of that kind—and the case therefore does 
not come within that class of cases which was so much discussed in Pharma- 
ceulical Nudity v. London Supply Association. Nor does a contrary in 
tention appear from the circumstances of the case. The sale was of an 
article not of the nature, substance, ami quality of the article demanded 
by the purchaser. The description of the article came from the pur
chaser. and the sale might have been effected as well by a limited com 
pany as by an individual.

In my opinion, moreover, the point is in principle covered hy decision. 
It is true that it seems never to have been raised before, notwithstanding 
that proceedings have so frequently been taken under this section. The 
explanation probably is that there would not have Is-en much object in 
raising it, inasmuch as if it had been held that the proceedings could not 
he taken against the company they might have been taken against the 
company’s manager, whom the company would no doubt have felt them
selves bound to protect or indemnify. Kcmctnliering. however, that it has 
been decided in Hctts v. Armstead, 57 L..Î.M.C. lull. ‘JO Q.lt.I). 771. that 
want of guilty knowledge is no defence to proceedings under the section,
and in Itroirn v. Foot, til L.J.M.V. 110, that ......... dings under the section
can be taken against a master for a sale by Ids servant. I think there is no 
ground for saying that the section is not applicable to a corporation as 
well as to a private individual. According to the interpretation put upon 
the section by these decisions, both its protective object ami the necessary 
ingredients of the offence which it creates seem to shew that it is directed 
against n company as well as an individual. The case of Kcarlcy v. Tonge, 
60 L.J.M.t*. 159, in which a master who Imd expressly prohibited his 
servant from selling the article so that the servant in selling it was 
not acting within the scope of his authority, was held not liable under 
the section in respect of a sale by the servant, further exemplifies the 
analogy between liability under the section and civil responsibility.

I am clearly of opinion that corporations are liable under sect ion 0 
if they have in fact sold the article. It may Is- necessary to find out who 
was the actual seller liefore reaching the real offender, but 1 see no argu
ment which can fairly Is* used to shew why a corporation should l»o 
exempt from the provisions of the section. I am not sorry to Is- able 
to come to this conclusion. Iiecause it seems to me that great dillicultivs 
would arise from a contrary decision. I therefore think that in Fcarks 
tf- Vo. v. II aril, the appeal should be dismissed with costs, ami that in
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llenncn V. Southern Counties Dairies Co. Ltil., the appeal Hhouhl In* al
lowed, and that ease go Imek to the magistrate* to Ik- dealt with.

In Clnitrr v. FraiU d Pocock, LUI., 11911] 2 K.B. 8:12. 80 
L.J.K.H. 1222, it wits held that a limited company are liable to 
he convicted under see. 20, sub-sec. 6 of the Sale of Food and 
Drugs Act, 1899, for giving to a purchaser a false warranty in 
writing in respect of an article of food or drug sold by a com
pany as principal or agent.

The language of the sub-section being as follows :—
11) Sale of Food and Drugs Act. 1809. see. 20, sub-sec. 0: Every jierson 

who. in respect of an article of food or drug sold by him as principal or 
agent, gives to the purchaser a false warranty in writing, shall lie liable 
on summary conviction, for the first offence, to a line not exceeding twenty 
pounds, for the second offence to a line not exceeding fifty pounds, and 
for any subsequent offence to a fine not exceeding one hundred pounds, 
unless lie proves to the satisfaction of the Court that when lie gave the 
warranty lie had reason to lielieve that the statements or descriptions 
contained therein were true.

Lord Alverstone, C.J., construing the sub-section, [80 L.J. 
K.B.J at 1324, 1325, said:—

In this case the magistrate refused to convict the respondents upon 
the ground that, being a corporation, they were not capable under sec. 
20, sub-see. ti of the Sale of Food and Drugs Act, 1800, of committing the 
offence in respect of which the proceeding* were instituted. In my 
opinion, he has taken a wrong view of the section. The original pur
chaser of the milk, on being summoned for selling an article to the pre
judice of the sub-purchaser, set up the defence that lie had bought the 
milk from the respondents under a warranty. That defence having suc
ceeded. further proceedings were taken under sub-section tl of sec. 20 of 
the Sale of Food and Drugs Act, 1800. against the respondents, as being 
the original vendors of the milk, for having given a false warranty. The 
magistrate considered that as the person who gives the warranty is made 
liable by the section unless lie proves “that when he gave the warranty he 
bad reason to believe tliat the statements or descriptions contained therein 
were true,” therefore the person referred to in the section cannot Is* con
strued us including a corporation. Iiecause a corporation cannot exercise 
the faculty of believing, and that therefore a corporation cannot be con
victed under that section. In my opinion, that is too narrow a con
struction to place upon that section. Where a person is capable of giv
ing a warranty he can lie fined if the warranty is not true. I do not 
see why that should not apply in the case of a corporation. If a cor
poration are capable of giving a warranty, I do not see why the cor
poration should not also be able to believe, through their servants, that 
the statements contained in the warranty are true. A similar point has 
been raised with regard to the liability of a corporation in cases of liliel 
and false imprisonment and other matters whieh in the case of an in
dividual would involve an enquiry into the state of mind of the individual, 
but in respect of which it has been held that a corporation may lie liable.

Further, I think that this point has been practically decided by Mr.
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Justice Channel! in Pcarks, Gunaton rf- Tee Ltd. v. Ward, in the reasons 
which lie gave for holding that a corporation could he liable under sec. 
6 of the Sale of Food and Drugs Act, 1875. These statutes were passed 
for the protection of purchasers. 'I hat being so, I see no reason why the 
specific defence that is given in sec. 20. sub-sec. 0 of the Act of 1899, to 
a "person" should not also apply to the case of a corporation. In my 
opinion, the case must go hack to the magistrate with a direction to 
convict.
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We find it stated in Palmer’s Company Law <1911), 9th Mrpi.üiip». j a. 
ed., at 55:—

A corporation is a legal pernona just as much as an individual: /or 
Cave, J., in lf> Sheffield. etc. Society, 22 (ylt.D. 47U. 58 L..I.Q.II, 285; 
A tty.-Gen. V. Smith. [1009] 2 Ch. 524. in which it was held that a com
pany was a person within the Dentists Act, 1878.

Then we have Wilmot v. London Hoad Car Co. 1911), 80 
L.J. Ch. 1. That was a case of a lease and covenant not to as
sign without consent—consent not to lie withheld in respect 
of “respectable and responsible person”—and it was held that 
a limited company limy lie a * * respectable and responsible per
son '’ within the meaning of a covenant by a lessee not to as
sign without the consent of the lessor (such consent not to lie 
withheld in the ease of a “respectable and responsible per-

The Court of Appeal in this ease reversed the decision of 
Neville, d. (79 L.J. Ch. 431) and overruled on this point Harri
son Ainslii «V Co. v. Itarrow-in-Curmss Corporation (63 L.T. 
834). The judgment of Cozens-1 lardy. M.R.. is so explanatory 
of the analogous question we are here considering that I think 
it well warrants being quoted in full. The learned Master of 
the Rolls. 80 L.J. ( 'h. 1, at 3, 4 and 5, said :—

This is nn appeal from n judgment of Mr. Justice Neville, by which 
he declared that the 1/ondoti General Omnibus Co.. Iieing a corporation, 
are not a “respectable and responsible jierson" within the meaning of the 
covenant contained in a lease which 1 shall read in a moment, and has 
declared that the plaint ill*, the lessor, is entitled to recover possession of 
the demised premises, and lie is also awarded 30s. damages.

Now this appeal raises a question undoubtedly of Importance—un
doubtedly too, in my judgment, of dillieulty. Two learned Judges—Mr. 
Justice Homer and Mr. Justice Neville—have taken a view which, with 
tlm utmost respect. I am unable to follow or to adopt. The lease was a 
lease granted in 1900 to a Mr. Porter of some premises at Putney. The 
rent was £95 a year. It was insured for £5.000, and was apparently a 
valuable property ; and the lease contained covenants by the lessee that 
he would use the premises as and for the business of a jobmaster, and 
livery stable keeper, and not to assign or under let or part with the pos
session of the premises or any part thereof without the previous written 
consent of the lessor, hut that such consent should not Is* withheld in 
“the case of a respectable and responsible person.” Mr. Porter, who was the
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Imhw, did assign to tli«> present defendants, the London Hoad Car Co., in 
1901. and tin» plaintiff gave hi* consent thereto. The defendants were 
minded to assign to the London General Omnibus Co. It is quite im
material. hut we arc told that it wax an part of a scheme of ree<instruc
tion or arrangement that they wanted to assign the lease and part with 
|M»ssession of the premises to that company. The real question, and the 
only question which has been decided hy Mr. Justice Neville, is that in 
his view a corporation is not a “person” and cannot lie n "respectable 
and res|Kinsihle person” within the meaning of this covenant. Now I think 
it is necessary to consider with some care what is the true primd facie 
meaning of the word “person”; what is its meaning at common law and 
apart from any statutory enactment. I go hack to Lord Coke and his 
exposition of the statutes of .19 Kliz and 21 Jar. I. The language of the 
statute there wa* quite positive. It was a statute that all and every 
person and persons seised of an estate in fis» simple might—I am stating 
the substance of the Act very shortly—found hoi t or almshouses, and 
Lord ( oke upon these words “all and even person or |ier*ons” says this 
12 Co. Inst., p. 7221 : “These words regularly doe extend to any body 
jHilitick or corporate, Imt not to such ns are restrained liv any Act of 
Parliament to alien, etc., hut doth extend to such bodies politick and cor
porate ns may alien.”

lie does not put that on any context in the Act : on the contrary, there 
is no context, hut lie puts it as a general proposition—"These words re
gularly doe extend to . . . such bodies politick and corporate as may
alien.” * »f course, a corporation which had no power of aliening could 
imt Is* a eoi|mration within the meaning of these Acts of Parliament, 
which says that any person may aliéné. They did not authorise an act 
which wa* otherwise ultra tire h. 'I lien we come down to Itlackstone's 
authority. Mis authority, which was read hy Lord Justice Farwell, is 
quite explicit—"Persons are divided by the law into either natural per
son*. or artificial.” Then again we come to the very important case of 
1‘harmaccutirai Nociclp of tirent Itritain \. I.(union and Provincial Suppli/ 
Astoria lion in the House of Ixirds, where Ivird Sells.rne. in language which 
in my opinion is |»crfcctly unamhigiioiis, said that in a statute the won I 
"person” would primâ fade include an artificial person or a corporation. 
Lord lllnrkbiirn indicated the same view, although lie was not so clear 
alsmt it. It is said. "True, that may lie so as to statutes, hut it is a 
matter which is limited to statutes, and has no application to instruments 
even of the most formal character under seal such as this lease is.” Is 
there any authority for that qualification? A* far as I am aware, there 
is none. Is there any authority to the contrary? In my opinion there is. 
for Mr. Justice ( bitty** decision in Re Jeffvock'x Trusts, fil L.J. Ch. 507. 
which was a case of a will, shews that where trustees of a will have power 
given to them to grant leases to any |ier*on or jiersons as they may 
think fit, a limited company—that is to say, a corporation—is within 
the meaning of that |siwer a person to whom the trustees may lawfully 
and pnqierly grant a lease. I am not aware that the precise |»oiiit has 
nrisen with reference to a lease, hut certainly I should be most unwilling 
to draw a distinction which I think would lie contrary to the whole trend 
of modern dealings, and to sav that a corporation was not to lie regarded 
as a person within the meaning of a lease of this kind.

56
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The real sirens of the able argument* of counsel for the respondent 
rested upon the subsequent words, I.et me take them one by one. It is 
plain, of course, that, under this lease and apart from this covenant this 
company can lie an assign of a lease. There is no dispute about that ; it 
is competent to become an assign. It is not ultra vires of the company 
to accept the lease. Suppose the words had simply been that consent 
should not he withheld in the case of a responsible person, I cannot bring 
myself to doubt that in that case a company which was admitted to be 
responsible in the sense of being able to discharge all obligations in re
spect of rent and covenants under the lease, would be a responsible person 
within the meaning of that covenant, and therefore a person with respect 
to whom consent could not Ik* refused. Hut then it is said—and this is 
the point which alone has given me dillieulty in this case—can it lie said 
that a corporation can lie respectable? Does not the addition of that word 
“respectable” coni|M‘l the Court to say that in this lease the word “per
son” must lie limited to an individual, a human personality, a person who 
is capable of acts, moral or immoral? In my opinion that is not so. I 
think the ordinary use of language justified us in saying that n com
pany is a respectable company. We talk of a respectable insurance com
pany, ft respectable bank, a highly respectable business, and our language 
has no reference at all to tin* fact that the object is or is not an incor
porated body, in which case the word "respectable” is used with reference 
to the mode and conduct of carrying on the business. Hut I think we are 
not without assistance from authority which is absolutely binding upon 
us. A company limited or not. limited can maintain an action of liliel for 
an injury to their reputation in respect of their business without proof 
of any special damage. Smith llcttoll rout Vo. v. Xorth I'.ash ni \nrs 
Association, which is a decision of this Court in 1M!W. is a clear authority 
on that point. The material passages have Im-cii read and I do not pro 
pose to read them again. I am content to rely on a passage there quoted 
from the judgment of Chief Huron Pollock in Metropolitan Saloon Omni
bus Vo. v. Hankins (1850). 28 L..1. Kx. 201. 4 II. & X. 87. where he says, 
that in order to carry on business it is necessary that the reputation of a 
company should be protected, and therefore in a case of libel and slander 
you must have a remedy by action. A company can have a reputation 
which is not that of the individual directors but that of the company, of 
the corporation—a reputation which the company itself, and tlm company 
alone, can protect by means of an action of libel. Are we to draw a dis
tinction and sav. “True, that might lie so if the word used had been ‘re
putable* but the word used is not ‘reputable,’ it is ‘respectable’”? I de
cline to draw such a line distinction. In my opinion, the better view— 
and I think it is in accordance with modern policy ami the trend of all 
mercantile dealings—and the true view, is to say that a company in a 
document of this kind, and a clause of this kind, is a “person” which may 
lie Isitli "responsible” and “respectable,” and that therefore the lessor has 
no right to refuse his consent. In other words, 1 think, taking the whole 
context of this clause, that it really amounts to this—"You, the lessee, 
shall not without the previous written consent of the lessor, assign, or 
under-let, or part with the jmssession of the premises, but such consent 
shall not lie withheld in respect of a respectable and responsible assignee 
or under-lessee, whether the contemplated assignee, or under-lessee, be a
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natural person or an incorporated company;” and that is expressed by 
the short phra.se “person,” a phrase which is in law applicable equally to 
an artificial as to a natural person.

Now, I am aware that in this case the view which I am taking is 
contrary to that expressed by Mr. Justice Homer, as he then was, in 
Ilarriaon, Aitutlio <f Co. v. Barrow-in Furnrss Corporation, fill L.T. 834. 
That decision may have been right on other grounds, as to which I say 
nothing, but the learned Judge, from whom I never differ but with great 
hesitation, says this: “No doubt for many purposes, the word ‘person* 
includes corporations, as. for example, for the purposes of the Convey
ancing Act of 1881. Hie «pieation I have to decide is, whether, looking 
at this particular lease, I can hold that a corporation such as that of 
Barrow-in-Furness falls within tin* definition of ‘a person of ri'sponsibility 
an«l respectability.* I think not. Although the word ‘person* may, under 
many circumstances and for many purposes, incluile a corporation. I do 
not think that is primâ facie the natural nu-nning of the word: but whe
ther that lie so or not, I hove here to «leal with a clause about a person 
of responsibility and respectability. Looking at the phrase as u whole 
and considering the terms of the lease, I do not hold that the corporation 
can Is* so ill to come within the fair meaning of these words.” With that 
decision before him I think Mr. Justice Neville was jierfectly right in 
giving the decision which he did, following the decision of a Judge of 
co-«»rilimite jurisdiction, ami leaving the parties to come to the Court of 
Appeal ; but having after hearing the full ami excellent argument of 
counsel, arriveil at a clear opinion in my own mind that both these de
cisions are wrong, I think that there is nothing open to us but to say 
that this appeal must lie alloweil, ami the action «lismis-i-tl with costs 
hero and below.

Tlicn we have the judgment of Lord Justice Fletcher Moul
ton to the same effect, and in particular with reference to the 
changed conditions owing to business being so largely car
ried on by corporations, |8() L.J. Ch. 1, at 6|, said :—

I may say also that, for myself, I think the gradual change in the 
organization of society which has been going on for the last century, 
whereby more and mon» of the business of the country is «lone by cor 
|Kirations ami less ami less by private individuals, would probably bring 
and has brought with it an increasisl tendency to us«> the word “person" 
as including all those who can perform the duties of persems with reganl 
to property. The possibility that a tenant would Is* a corporate body 
was very much smaller two humlre«l years ago than it Is at the present 
time. I s lould myself in any legal document dealing with property, the 
holding of it, and the performing of the «ddigations connected with it, 
lie inclined to h«d«l "person" as I song necessarily used in its external 
sense unless there was something in the context or in the object of the 
provision which led me to a different conclusion.

I do not see anything in the judgment of Mr. Justice Duff 
in the Canadian Pacific /i\ Co. v. Ottawa Fire Intce. Co. (1908), 
39 Can. S.C.R. 405 at 471, referred to by the learned trial Judge 
which, in any way, throws any doubt upon the power of the
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plaintiff company to be an assignee under the Creditors’ Trust 
Deeds Act; the plaintiff company has corporate existence in 
the Province of British Columbia, and no question has been 
raised, nor do I understand that it has been at all questioned 
that the plaintiff company has corporate powers—admitting 
of it discharging the business which would devolve upon an 
assignee under the Act.

In passing it may be remarked that Mr. Justice Duff agreed 
with Idington and Maclaren, JJ., in that case, that a com
pany incorporated under the authority of a provincial legis
lature to carry on the business of fire insurance, is not inherently 
inc* “3 of entering outside the boundaries of its province of 
origin into a valid contract of insurance relating to property 
also outside of those limits giving countenance to the wide and. 
what 1 submit, is the true exposition of the law that a com
pany is a legal persona, and to deny the efficacy of contract— 
we must find positive and effective legal inhibition, otherwise, 
as with the individual, the contract is valid.

In the Union Colli< ry Company v. Tin Queen (1!HI2), 1 
Can. Cr. Cas. 400, 31 Can. S.C.R. SI, it was held that, under 
see. 213 of the Criminal Code, a corporation may be indicted 
for omitting without lawful excuse to perform the duty of 
avoiding danger to human life from anything in its charge or 
under its control ; the fact that the consequence of the omis
sion to perform such duty might have justified an indictment 
for manslaughter in the case of an individual is not ground for 
quashing the indictment ; and that as see. 213 provided no 
punishment for the offence, the common law punishment of a 
fine might be imposed on a corporation indicted under it. Mr. 
Justice Sedgewick, in an elaborate judgment, dealt with a num
ber of the cases, and amongst others with Pharmaceutical Soci- 
et y v. London and Provincial Supply Association, 5 A.C. 857, 
4!) L.J.Q.B. 736, referred to by the learned trial Judge in this 
case, and dealt with by me in the former part of this judgment. 
At 84 Sedgewick, J. (who delivered the judgment of the major
ity of the Court) said :—

It was at one time thought that a private corporation could not 
commit torts or be held liable for the wrongful acts of its ollicers or 
agents, but this has long since been exploded.

And at 88, he further said :—
It was, however, contended that “everyone” at the loginning of the 

section does not include a corporation. I think it does. Section 8 If) 
states: “The expression ‘person,’ ‘owner’ and other expressions of the 
same kind include lier Majesty and all public Isidies. Isxlies corporate, 
societies, companies, and inhabitants of counties, parishes, municipalities 
or other districts, in relation to such acts and things as they are capable 
of doing and owning respectively.
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"Everyone” is nn expression of tlie same kiml ns “person" and there
fore includes bodies corporate unless the context requires otherwise.

Iii Lewin on Trusts, 12th vd., 1911, 30, we find this lan
guage

A corporation could not have been seised to a use, for as was gravely 
observed, it had no soul, and how then ct/.ild any confidence be reposed in 
it? But the technical rules upon which this doctrine proceeded have long 
since ceased to operate in respect of trusts; and at the present day every 
body corporate, whether civil or ecclesiastical, is compellable in equity to 
carry the intention into execution.

In Thompson's Settlement Trusts; He Thompson v. Alex
ander, [1905] 1 Ch. 229, 74 L.J. Ch. 133, it was held that a 
limited company may be a trustee. Swinfen Kady, JM [74 L.J. 
Ch.] at 134 and 135, said:—•

The question raised by this summons is whether, in the events which 
have happened, tIn* plaintiffs may lawfully appoint the Ocean Accident 
and Guarantee Corporation. Ltd., to be a trustee of the settlement. 
Undoubtedly, corporations may be trustees. In Atly.-Gcn. v. LnnJerfivUl 
(1743|, V Mod. 280, where a testator had devised real estate to St. 
Bartholomew's Hospital, the Attorney-General argued that, as corpora
tions could not la? seised to a use at law, no more could they Ik* trustees, 
but should have the lands to their own use. divested ami freed from the 
•trust; but the report states that the Lord Chancellor (laird Ilardwicke) 
would not let him go on, nothing being clearer than that corporations 
might be trustees. And that the Court of Chancery (now the Chancery 
Division) will enforce and execute the trusts on which corporations hold 
property, whether lay or ecclesiastical, was established by Atty.-Gen. v. 
St. John's Hospital, ItcJford (18(15). 34 L.J.fli. 441, 450, 2 UeG. .1. & 
8. 021. «35.

Tin* learned trial Judge would appear to have been most 
affected by the provisions of sees. 29 and (>4 of the Creditors’ 
Trust Deeds Act, and with those provisions in mind came to the 
conclusion that the plaintiff company not be an assignee. 
We find this language in the judgment of the learned trial 
Judge:—

But secs. 20 ami «4 cannot apply to a company which cannot sutler 
imprisonment, that is the only sanction provided to ensure obedience by 
an assignee to the orders «if tin* Court respecting the important ami com
prehensive matters referred to in those sections, particularly sec. «4. 
Reading the Act apart from those sections the strong impression made 
upon my mind is that a human assignee was contemplated throughout, 
but possibly there is not enough “contrary intention" shewn to satisfy 
the clause in the Interpretation Act, under which “person" is to be rend 
as including a corporation unless from the context a contrary intent ap
pears. But in my opinion secs. 211 anil «4 do shew such a clear contrary 
intent that I am forceil to conclude that it was not the legislature's 
intention that a company should act as an assignee umler the Act in 
question.
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In my opinion, the sections of the Act referred to do not 
compel any such conclusion, because, in my opinion, there is 
ample authority to enforce compliance by a company with any 
and all of the provisions of the Act. The situation is not one 
such as Lord Selborne was dealing with in Phannaa utical Soci
ety v. London and Provincial Supply Association, 5 App. Cas. 
857, 49 L.J.Q.B. 730, where, at 738, he said :—

If n statute provides that a person shall not do a particular act, 
except on condition of his complying with a certain proviso, primé facie it 
is the natural and reasonable construction of such a statute, unless there 
he something in the context, or in the manifest object of the statute, or 
in the nature of the subject matter to exclude it—primé facie I say it is 
the natural and reasonable construction of such a clause that, by the use 
of the word “person” the Legislature contemplates one of a class of per
sons who may or may not do the net, or who are capable of doing the 
act, the doing of which is to take them out of the scope of the provision.

There—in that a corporation could not be a chemist—the 
chemist having to submit to examination—which, of course, was 
impossible in the ease of a corporation, and could only mean 
an individual person—it followed that “person” would not 
include a corporation. But here we have no such case—there 
is no provision in the Creditors’ Trust Deeds Act providing 
that a company or corporation shall not be an assignee, nor 
providing for any qualification or test that an individual per
son only could be intended. I cannot satisfy myself that this 
public statute does not include a person in law—that is, a cor
poration—as well as a natural person—nor can I see any pro
visions of the Act which disentitles me from saying that a com
pany or corporation may not reasonably be intended by the 
Legislature—to be admitted to become an assignee thereunder.

With all respect to the learned trial .Judge I must say that 
to determine the question upon the consideration of the two 
sections referred to. viz., secs. 29 and fi4, and upon the in
ability to impose imprisonment against a corporation, is indeed 
to proceed upon too narrow a ground.

Further, can it be said effectively that a corporation is not 
subject to being proceeded against for contempt, or proceedings 
of an analogous nature.

Oswald’s Contempt of Court, 3rd ed., 1910, Canadian edition, 
dealing with disobedience to orders, at 102, reads :—

In the case of » corporation it may In- enforced by *c<|tie»tration 
against the corporate property, or bv attachment against the directors 
or other oflicers of the corporation or by writ of sequestration against 
their property.

The authority cited is 0. 42. r. 31, | Supreme Court Rules, 
Fiiig.] and notes in the Yearly Practice. We have this same 
rule, being marginal No. 609.

B. C.

C. A.
1014

Colonial

Beech.

M< Phillips. J A.



Dominion Law Retorts. [16 D.L.R.

Then we have in Oswald on Contempt of Court, 3rd ed., at 
223, the following:—

In tlm case of a corporation which has disobeyed an order of the Court, 
the remedy is by writ of sequestration against its property and effects.

Dim-tors, managers, or other officers of a corporation privy to, or 
aiding, or abetting a contempt by such corporation may lie made respon
sible therefor (R.8.C., O. 42, r. 31; Ex parte Green, Re Robbins (18113), 7 

McPhillipe,J.Ae 41]; Ends v. Pontypridd. Caerphilly «(• \cicport Railway Co.
(1806), 11 T.L.K. 203 (C.A.), but a director will not be attached unless 
th<) order which has been disobeyed has been personally served on him: 
MrKcoien v. Joint Stock Institute, [1800) 1 C'h. 071.

Again, at 96 of Oswald, we have this language:—
The manager of a limited company which disseminates or publishes 

news amounting to a contempt of Court, may be held rcs|ionsible and 
punished for it: Ex parte Green, He Robbins (1801), 7 Times L.R. 411; 
see also O'Shea v. O'Shea, Ex parte Tuohy (1800), 15 P.D. 69 (C.A.).

We have Or. 42, rr. 4 and 7, marginal Nos. 582 and 585 
reading as follows:—

4. A judgment for the payment of money into Court may Ik- enforced by 
writ of sequestration, or in cases in which attachment is authorized by 
law, by attachment.

7. A judgment requiring any person to do any act other than the pay
ment of money, or to abstain from doing anything may Ik; enforced by 
writ of attachment or I»)’ committal.

Oswald, at 224, dealing with sequestration, quotes this lan
guage :—

Sequestration unquestionably was and is a process of contempt. 
Sequestration was issued to compel a man formerly to put in an answer 
and the like, and sequestration also went to compel (in the words of 
Lord Hardwicke) a defendant to perform a duty such as the payment 
of money, and such, of course, as the payments of money into Court: 
Pratt v. Inman (1889), 43 Ch.l). 175 at 179.

Unquestionably the plaintiff company, acting as assignee, 
would have to act by and through its managers and agents, 
and there is, it would seem to me, quite sufficient elasticity in 
the Creditors’ Trust Deeds Act to admit of their so acting and 
complying in every way with its provisions, and being held 
answerable for due and proper compliance with all the provi
sions of the Act.

The plaintiff company being a legal entity, capable of hold
ing real and personal property, and capable of being an assign 
under any deed, has hail assigned to it the property of a debtor 
for flic purpose of paying and satisfying rateably or proportion
ately, and without preference or priority, all the creditors of 
such debtor; and now it is asserted that the assignment is in
valid upon the ground that a company or corporation is ex
cluded from being an assignee under the Act.
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What can be said to he the ground work for any such con
tention? 1 submit that the authorities do not support any such 
contention. The Act itself imposes no exclusion of company 
or corporation, no inhibition from acting as assignee, and it is 
a general principle of law that “a corporation is a legal persona 
just as much ax an individual.” (Per Cave, J., in Re Shcffitld, 
etc. Society, 22 Q.B.I). 470 at 476).

To hold that a company or corporation cannot he named as 
assignee under the Act amounts to holding that the legislation 
is a trap, as what is there to bring to the mind of the assignor— 
the debtor about to make an assignment under the Act—that 
he cannot select a corporation as assignee? Nothing whatever, 
and every day is witnessed transactions in the way of disposi
tion of real and personal property to which corporations are 
parties.

To indicate the intention of the Legislature in the matter, 
and to maintain the validity of the assignment once made, it 
is only necessary to read sec. 3 of the Creditors’ Trust Deeds 
Act, R.S.B.C. 1911, eh. 13, which reads as follows:—
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Every instrument executed after the twenty sixth day of April, 1890, 
whereby any property shall he expressed to he conveyed, assigned, or 
otherwise transferred by any person to an assignee for the purpose of 
paying and satisfying, rateahly or proportionately, and without prefer
ence or priority, all the creditors of such person, their just debts, shall he 
deemed to he and be a good, valid and subsisting conveyance, if its con
struction ami effect shall accord with its expressed purpose, ami shall 
mit be set aside or defeated on any account whatsoever except actual 
fraud, any statute of law to the contrary notwithstanding.

Note the last words of the section, ‘‘and shall not be set 
aside or defeated on any account whatsoever except actual 
fraud, any statute or law to the contrary notwithstanding.”

In view of the nature of the legislation, and the plain in
tention of the Legislature to encourage tin- equitable, rateable 
and proportionate payment of debts—where the debtor is 
unable to pay his creditors in full—and to preclude preference 
or priority, intractable language, I submit, must he found to im
pel and rightly entitle the Court to hold that the assignment 
is invalid because of the fact that the assignee is a corporation.

it cannot be contended, in my opinion, that the property set 
forth in the assignment has not passed and become vested in 
the assignee, nor can it be successfully contended, in my op
inion, that the assignee is not capable of discharging the duties 
which devolve upon an assignee under the Act.

It is to be noted that once the assignment was made to the 
plaint ill' company, it was compelled to proceed under the pro
visions of the Act, and in default was subject to penalties, and 
in my opinion, all such penalties could have been enforced 
against the plaintiff company if there had been default.
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It follows that, in my opinion, the learned trial Judge was 
wrong in holding that a company could not he an assignee for 
the benefit of creditors under the Creditors’ Trust Deeds Act. 
In my opinion, the assignment to the plaintif!' company was 
valid and effective, and the appeal should he allowed.

Having arrived at that conclusion, it necessarily follows— 
t the same view as the learned trial Judge as to the merits 
of tlie ease that the impeached conveyances should he set aside; 
that the district registrar do cancel the registration thereof, 
and the certificate of title in the name of the defendant Crane 
Co., that the district registrar do register the property in the 
name of the plaint ill' company subject to tin- mortgage, and <lo 
issue a certificate of title therefor to the plaintiff company, and 
that the «lefendant Crane Co. «lo pay to the plaintiff c«nnpany 
tin* nuits and profits derived from the property since December 
15, 1911

•J mlif nun! anonlinglji.

0NT BANCROFT v MILLIGAN.

t- .. Ontario Hu/ncnn Court ( .!/>/«# Ilalc lUriuion). Mrrntith. It., Murltirrn,
' ' j Ifsfrr, an>l //<*/</,»,*. .1.1. 1. Ihrrmbrr I». I»I3.

I. Nviibouatiox (IV—‘20)—Am to mortoaokh — Kk-loax OK IIOKKOWKII
MOX KY—Kq VITI KM.

Whore the father iiimtgiigi** hi* |ir«i|H*rty to l«*iul (In* |irocml* to 
hi* *oii ««ml Inki** from tin* latter ii mortgage mi tin* *mi'* luml fur 
tin* iiiiiutml uf llii* luuii mill h |*ri«»r iiuh'bti*iliu'*s. mul tin* two mort- 
gngv* »rv ii|kin ililfi-rvnt term* uf payment. tin* trmisnetimi negative* 
ihv theory Unit tln*n* wh* iiii agreement hy tin* *nn to imlvmiiify tin* 
father from tin- inurtgage mailt* hy tin* hitter, tior i* wuch mi agree
ment to In* presumeil iH*caii*i‘ uf the sun having consented tu ii|i|ily his 
|mynii‘iit* hy paying 1111*111 tlireetly tu tin* father'* mortgagee; ami mi 
tin* futhvr's dentil hi* ilevinee uf thi* invtimliere<l liinils or .« trmisfem* 
from siii'li ilevisi** Inis no right of subrogation in n*s|M*vt of thi* secur
ity livhl hy tin* father against the soil.

statement Action for a declaration: (1) that a conveyance of land in 
Cornwall hy tin* «lefendant John C. Milligan to his wife, the 
defendant Mamie Milligan, was void ; (2) that a mortgage from 
the defendant John C. Milligan of the same land to his father, 
William Milligan, since deceased, was entitled to priority over 
the conveyance first-mentioned; (3) that the said mortgage was 
given for the express purpose of exonerating the farm of 
William Milligan from two mortgages placed on it hy him for 
the benefit of the defendant John C. Milligan; ami for a sale 
of the mortgageil lands, ami the application of the proceeds 
of the sale to pay off the two farm mortgages, or for the assign
ment of tin* mortgage to the mortgagees of the farm, to carry 
out an alleged agreement between the defendant John C. Milli-

1
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gnu and William Milligan, deceased. The plaintiff was the 
holder ot* a second mortgage from the defendant James A. Milli
gan. upon the part of the farm devised to the latter by his 
father, William Milligan, deceased.

July 26. F alcon bridge, C.J.K.B. I fin'd that the plaintiff 
has provetl all the material allegations in the .statement of 
claim. 1 give judgment for the plaintiff in terms of the prayers 
of the statement of claim, with costs against the defendants 
John C. Milligan and Maude Milligan.

The death of Nancy Milligan since the trial has removed her 
contentions from the arena. I think that I should have held, 
in any event, that she had elected to take under the will. The 
plaintiff was willing, if she had lived, to pay her $100 a year as 
claimed in paragraph of her counterclaim.

No costs for or against the defendants other than John (\ 
and Maude Milligan.

The action was (by order) continued in the name of the 
executrix of Nancy Milligan as one of the defendants, and this 
defendant and the defendants John (\ Milligan and Maude 
Milligan appealed from the judgment of Falcon mtnxiK, C.J.K.B.

The appeal was allowed.
./. .1. Macintosh, for the appellants, contended that the agree

ment between the father and son was a personal contract and col
lateral to the land, and could not pass to the devisees of the land 
unless the benefit thereof was actually given to them bv the will: 
Canham v. Hast (1818), 2 Moore lfi4: In rc Errini/ton, Ex />. 
Mason, 11894] 1 Q.B. 11. The plaintiff is trying to get some
thing which he «lid not bargain for or expect. He had no 
knowledge of the mortgage given by John <\ Milligan to his 
father on the Cornwall property; and the plaintiff got all that 
he contracted for ami that he was entitled to: Trust and Loan 
Co. v. Shaw (I860), lfi Hr. 446; Abell v. Morrison (1890), 19 
O.R. 669. Delivery of the conveyance to Maude Milligan 
took place when it was executed, not when it was registered : 
Klphinstone on Interpretation of Deeds, HI. ed. (1889), p. 119 
rt scq., and cases cited there; Hayward v. Thacker (1871), 31 
tT.C.R. 427: McDonald v. McDonald (1879), 44 U.C.R. 291; 
Mackcchnic v. Macke clinic (1858), 7 Hr. 23; /wicker v 
/wicker (1899), 29 S.C.U. .'>27. |Meredith, C.J.O.:—In rc 
llawkes, |1912] 2 Ch. 251, and In r< Eitson, f1899| 1 Ch. 128, 
may have an important bearing on the question whether the 
devisee took the land subject to a guaranteed debt or not.J

<i. A. Stiles, for the plaintiff, the respondent :—Tin* defend
ant John C. Milligan never made any payment on the $4,000 
mortgage to his father or his father’s personal representative,
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nor did he give any acknowledgment of indebtedness under it. 
The acceleration clause made the whole of the mortgage-money 
due a year after it was given : McFadden v. Brandon (1903-4), 
6 O.L.R. 247, 8 O.L.K. 610; Cameron v. Smith (1913), 12 D.L.R. 
64. 4 O W N. 1459.

The plaintiff is entitled to succeed in the action and to 
maintain the judgment appealed against, upon the principles 
of subrogation and estoppel. The defendant John C. Milligan 
gave his father the $4,000 mortgage for the express purpose of 
exonerating the farm property mortgaged to the Cameron ex
ecutors, and paid the interest on the Cameron mortgages dur
ing his father’s lifetime. After his father’s death, he made 
payments of interest and reduced the principal. The plain
tiff's rights arose in 1909, and for three years after that John 
C. Milligan continued to make these payments, the benefit of 
which accrues to the plaintiff. James A. Milligan was entitled 
to he subrogated to the rights of his father in connection with 
the indemnity mortgage ; and the plaintiff is entitled to be sub
rogated to the rights of James A. Milligan : Sheldon on Sub
rogation, 2nd ed., pp. 2, 248, 252: Cray v. Coughlin (1891), 18 
S.C.R. 553; Cour sidles v. Fookcs (1889), 16 OR. 691 ; Pearl v. 
Deacon (1857), 24 Heav. 186. It is now too late for John C. 
Milligan, in view of a course of conduct extending over eight 
years up to the time of his father’s death and four years after
wards, to contend that he is not liable to pay the Cameron mort
gages ; that the $4,000 mortgage is not an indemnity mortgage; 
and that the Sydney street property is not liable to exonerate 
the homestead property. As to the doctrine of estoppel, sec 
Everest and Strode on Estoppel, p. 5. The plaintiff does not 
quarrel with any argument from the Wills Act or the Registry 
Act; his rights are apart from and higher than any conferred 
by these two statutes, and flow from a transaation to which 
neither statute has any application. The higher equities are 
with the plaintiff.

Macintosh, in reply :—The plaintiff’s contention is, that John 
C. Milligan entered into a contract with his father to indemnify 
him against the Cameron mortgages, and to exonerate the 
father’s farm from these mortgages by a mortgage on the Corn
wall property. This contract, to be valid as against the Statute 
of Frauds, must be in writing; the only writing is the mort
gage, and it shews an entirely different contract from that 
alleged by the plaintiff; it is an ordinary mortgage to secure 
;i debt. Bj virtue of see. ">7 of t li«- Wills Ant, B.8.O. i "!*7. eh 
128, the two sons, James and Alexander, each took one-half of 
the fathers farm, subject, among other charges, to the Cameron 
mortgages; and the benefit of the mortgage made by John C.
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Milligan did not pass to the two devisees of the farm, but to ONT. 
the residuary legatee, the father's widow, Nancy Milligan. s c
James A. Milligan had no equity to call upon the plaintiff to llll3
pay off the Cameron mortgages, ami the plaintiff has no higher ----
right than James A. Milligan to call upon John ('. Milligan to Bancroft 
pay these mortgages. The principle of subrogation cannot be MiLiin**.
applied, because tin- plaintiff was a stranger to the transaction ----
between John C. Milligan and his father, he was not liable to Argumenfc 
pay the mortgages, and he got everything he contracted with 
James A. Milligan for, namely, a mortgage of the equity of 
redemption in the land devised to James A. Milligan: Sheldon 
on Subrogation, 2nd ed., p. 360 ct stq. No facts were proved 
upon which estoppel could be based.

December 19. lioixnxs, J.A. :—In this case we have no Hodgine. j.a. 
specific findings of fact by the learned trial Judge. He, how
ever, states that “the plaintiff has proved all the material 
allegations in the statement of claim.” Turning to the plead
ings, it appears that the claim made in them is: (1) that the 
deed from John C. Milligan to his wife should be declared void;
(2) for a declaration that the mortgage from John C. Milligan 
to his father, William Milligan, is entitled to priority over the 
deed just mentioned; (3) and a further declaration that the 
said mortgage was given for the express purpose of exonerat
ing the farm of the father from and against two mortgages 
put on it by him for the benefit of John C. Milligan; and an 
order for sale of the lands comprised in the mortgage, and the 
application of the proceeds to pay off the two farm mortgages, 
or for the assignment of the mortgage to the mortgagees of the 
farm, “to carry out the agreement between the said John C.
Milligan and William Milligan, deceased.”

These claims arc based on certain allegations that John C.
Milligan had agreed with his father to pay and discharge the 
two mortgages on the farm and:—

“(8) For the purpose of carrying out the covenant, agree
ment, and contract made by the said defendant John C. Milli
gan with his deceased father, the said defendant John C. Milli
gan executed in favour of his said father a certain mortgage, 
undated, and made upon its face to secure the principal sum 
of $4,000, and covering that part of lot number 13 on the south 
side of Third street, in the said town of Cornwall, hereinbefore 
particularly described, and delivered the said mortgagr to the 
said William Milligan.

“(9) The execution and delivery of the mortgage referred 
to in the next preceding paragraph hereof was with the ex- 
press intent and purpose of exonerating the homestead farm 
of the said William Milligan from the two mortgages herein-
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before specifically described, made by the said William Milli
gan. ami for the purpose of protecting the said property against 
the same, and to indemnify and save harmless the said William 
Milligan from and against the sums thereby secured.”

By paragraph 29 a claim is made for the priority of this 
mortgage over the deed to the wife of John ('. Milligan.

From these pleadings it is evident that the plaintiff was 
asserting the validity of the mortgage from John C. Milligan 
to William Milligan, and its priority over the deed to Maude 
Milligan, and averring that it was executed for the purpose of 
carrying out the covenant, agreement, and contract made by 
him with bis father, and that the intent and purpose thereof 
was to exonerate the farm and to protect it against the two mort
gages, and to indemnify and save harmless the said William 
Milligan from and against the sums thereby secured.

The result of the finding of the learned trial Judge is, there
fore, to establish that tin* mortgage was valid, and that it was 
executed for the purpose mentioned. This is not a finding that 
the mortgage was merely an indemnity (and, therefore, not 
otherwise enforceable), but that its purpose was to protect the 
father and his lands; in other words, that John C. Milligan and 
his father, for the purpose of indemnifying the farm and the 
father, agreed that the form in which this indemnity should 
lie put was the giving of the mortgage in question upon other 
lands, against which it could ho enforced.

The proved desire of the father to register the mortgage as a 
valid security is consistent with this finding; while the only 
other relevant fact, namely, that John C. Milligan had paid 
most of the interest and part of the principal on the farm mort
gages, is also consistent with it, liecause, if paid with the assent 
of the father—and there is no evidence to the contrary—these 
amounts would naturally reduce the amount owing upon the 
$4,000 mortgage, if that was the form the indemnity against the 
two farm mortgages had taken by agreement between them.

Tbe learned trial Judge evidently rejected the account given 
by Jolin C. Milligan tlmt this mortgage was merely an acknow
ledgment of indebtedness and was not to be enforced, while 
the relief given by bint to the respondent at the trial is in the 
form of an order for sale of the lands comprised in the John 
C. Milligan mortgage, which could only he reached by virtue 
of the charge created by that mortgage. The finding of the 
learned trial Judge in favour of the respondent on this point 
is consistent, as 1 understand it, with the position taken by coun
sel for the respondent at the trial in objecting to the evidence 
given by John C. Milligan, as contradicting the mortgage, a 
written document.

I think the mortgage was the whole agreement between John C.
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Milligan and his father, and was the indemnity he eleeted to take. 0NT- 
See Cooper v. Jenkins (1863), 32 Beav. 337. It expresses clearly 
the method by which it was to he enforced. It is for $500 more 1913 

than the amount of the Cameron mortgages; is payable five years —•
later than the due date of those mortgages; and, out of the $3,500, Bancroft 
$350 was retained or paid to the father to settle with Dr. Munro Milligan.
for money borrowed by the father from him to pav for John C ----
Milligan s education. It is in these respects inconsistent with a 
contract of simple indemnity against these mortgages alone, and 
imports a larger and different transaction, so that it ought, in 
my judgment, to be taken as defining and limiting any contract 
of indemnity or otherwise between the father and son. Sec 
First Congregational Socictg in licchrt v. Snow (1848), 1 Cush.
(Mass.) 510. But, 1 think, the legal result of this finding is 
different from that which the judgment in appeal gives to the 
respondent.

The father appears to have lent his son, John C. Milligan,
$3,150, afterwards increased to $3,500, to raise which the father 
had to mortgage his farm. This method of procuring the money 
was his own doing, and it was competent to him thereafter to 
allow the mortgages to stand upon his land and to sell and 
dispose of it subject to these mortgages. In the father's hands 
his son's mortgage was a security he could deal with just as 
freely as he could with his own farm. If he had sold the farm 
subject to the mortgages, his purchaser could not claim that 
the son’s mortgage must be applied to pay the incumbrances 
off ; and, if the father realised upon it. as lie might have done, 
he would not then be bound to apply it to pay off these mort
gages. The father has chosen to devise the west half of the 
farm to his other son, James A. Milligan, without exonerating 
it from the mortgages, and has allowed the mortgage from 
John C. Milligan to fall into his estate as part of it. He had a 
right so to do; and his will does in effect what he might have 
done in his lifetime.

It is urged that the doctrine of subrogation applies; that the 
father was in fact a surety for the debt ; that the son. as between 
himself and his father, was primarily liable for the amount of 
the two mortgages placed upon the father's farm; and, there
fore, the plaintiff, as assignee of James A. Milligan, to whom 
the farm was devised, can be subrogated to the father's rights 
as surety, and can assert them now.

I do not think that the assumption is correct that the father 
is a surety. He borrowed the money and lent it to his son, and 
it is straining one’s conception of what “surety” means to put 
the father in that position. He could pay off the mortgages and 
then realise upon John C. Milligan’s mortgage, or he could 
retain it in his hands, whichever he thought best. Assuming
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that it was a good security, the father might, whether he relieved 
his farm or not, have elected to retain it as an investment equal 
in extent to the amount for which his farm had been charged.

It is really a matter of contract, not of equities. The son 
owed the father what the father had lent to him, and gave him 
a security for it. No trust arises in such a transaction, and, as 
it seems to me, no equity. It is a pure business transaction.

These two mortgages on the farm were debts of the testator, 
the father. He directs the payment of his debts out of his estate 
as a whole, lie devises the farm in question, as to the west half, 
to James A. Milligan, and as to the east half to William A. 
Milligan, each subject to two charges, one in favour of the wife 
and one in favour of his daughter Mary Jane Carson. Under 
the present Wills Act (1910), 10 Edw. VII. ch. 57, sec. 39, sub- 
sees. 1 and 2, the specific devisee, James A. Milligan, would 
take the west half of the farm subject to one-half of the mort
gages upon it. The same result follows from the sections of the 
Wills Act in force at the time of the father’s death, viz., R.S.O. 
1897, ch. 128, sees. 37 and 38. See the following decisions: 
Lewi» v. Lewi» is7l . L.R. 18 Eq. 218, 227; //- ri Afewmarch 
(1878 . 9 Ch.D. 12; EUiott v. DeartUy 1880), 16 Ch.D. 322; 
Gael v. Fenwick (1874), 43 L.J. Ch. 178, 22 W.R. 211; 
Dungcy v. Dungcy (1877), 24 Gr. 455; Mason v. Mason (1887), 
13 O R. 725.

How then arc the charges on the devised estate to he hornet 
If the Act applies, the devisee must take the land burdened with 
the Cameron mortgages, and the personal estate of the testator 
is exonerated. If that be so, can the devisee of the land claim 
the mortgage given by John C. Milligan against the residuary 
deviseeÎ If he can, it must be because the Act docs not apply, 
or because, notwithstanding its application, the devisee of the 
lands can claim indemnity from the estate. But exoneration 
of the personal estate includes exoneration of every part of that 
estate, otherwise there is no exoneration in fact, or only partial 
exoneration, for which no warrant is found in this will: In re 
Hawke», [1912] 2 Ch. 251 ; In re llitson, [18981 1 Ch. 667, 
[1899] 1 Ch. 128.

Besides this, the plaintiff, if he represents James A. Milli
gan, is a volunteer, and so is the residuary devisee, and the 
Court does not interfere actively on behalf of a person, not a 
purchaser for valuable consideration, claiming only through 
him who created the voluntary settlement, against a volunteer: 
Dolphin v. Aylward (1870), L.R. 4 ILL. 486.

In dealing with the case so far, I have assumed that the re
spondent’s position was the same as that of James A. Milligan. 
It is not necessary to decide whether or not that is so; but I 
am inclined to think that there may be a difference, in view of



16 D.L.R. | Bancroft v. Milligan.

the covenants in the respondent’s mortgages, the situation as 
between James A. Milligan and the respondent when he 
acquired them, the Registry Act, and the fact of foreclosure.

If the letters written by John C. Milligan to the present 
holders of the Cameron mortgages, or his dealings with them, 
have made him liable to them, the respondent may find some 
way of getting the benefit of this new liability when he pays 
oft* the mortgages on that part of the farm of which he is now 
the owner.

Nancy Milligan has died since action was begun, and re
vivor has taken place. Her executrix is before the Court, and 
claims $400 as being a charge upon the plaintilï’s lands. Her 
husband's will provided for one-half of her support and main
tenance, or $100, “whichever she may choose,” and charged it 
upon the lands devised to James A. Milligan. His widow lived 
with the other brother, William Alexander Milligan, on the east 
half, was supported by him, and did his work. She made the 
claim for $100 per annum in April, 1912. 1 can see no reason 
for refusing to award her executrix the $400 for the four years, 
but I think that is all she can get. Nancy Milligan never claimed 
her support after April, 1912, out of the west half, and the $100 
for 1912-13 was not due when she died.

The appeal should be allowed and the action should be dis
missed with costs to the appellants who appeared, and there 
should be judgment on the counterclaim without casts, declar
ing that the west half of the farm is charged under William 
Milligan’s will with $400, without interest, in favour of the 
estate of Nancy Milligan.

Meredith, C.J.O. :—I agree that the appeal should be 
allowed and the action dismissed, upon the short ground that 
the evidence does not warrant the conclusion that the mortgage 
from the son John to his father was anything but what it pur
ports to be, a mortgage to secure the indebtedness of the mort
gagor to the mortgagee of the amount secured by the mortgage. 
The transactions which resulted in the giving of the mortgage 
by the father of his own farm and his taking the mortgage from 
the son were in substance, as well as in form, a borrowing by 
the father from his mortgagees of the $3,500, repayable on the 
terms mentioned in the mortgages, and a lending to the son of 
the amount so borrowed, which was to be repaid according to 
the tenns of the mortgage from the son, which, as my brother 
Ilodgins points out, are different from those applicable to the 
mortgages which the father had given.

The fact that the son paid the interest on the mortgages of 
the father is not inconsistent with this view, as the proper in
ference, in the circumstances, is, that these payments were to
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be treated as payments pro tanto on the son’s mortgage, as well 
as payments in discharge of the liability of the father on the 
mortgages he had given.

If this is the proper conclusion, it follows that no question 
as to subrogation can arise, as the mortgage from the son to 
the father was not a mortgage to indemnify the father, nor was 
the father a surety for the debt of the son, but bis creditor for 
the amount of the son’s mortgage.

Madarcn. j.a. M ACL A it en and Maoee, JJ.A., agreed.

Appeal allowed.

CAN. DONALDSON et at. defendants, appellants > v. DESCHENES
-----  (plaintiff, respondenti.

Supreme Court of ('amnia, Sir Chart's Fitzpatrick, C.J., ami Idingtun, Duff, 
1913 Anglin, and Urodeur, JJ. December 23. 1913.

1. Master and servant (8 II 1)—205)—Dimohedience of rules—Loam no

A finding that the employing shipowners had not taken the necessary 
precautions to enforce their rule that labourers employed in loading t lie 
vessel should use the companion-wav and not the hatchway in de
scending to work. will, if supported by the evidence, be sufficient on 
which to make the employers liable for injury causing the foreman’s
death, where a labourer in attempting the dangerous ..... le of descent
by the hatchway from the upper to the main deck fell into the hold 
and upon the foreman who was there in the discharge of his duties and 
caused injuries to the latter from which his death resulted, where 
the circumstances shewed that the accident occurred before the labourer 
became subject to the control of the deceased foreman, and that the 
enforcement of the rules prohibiting the use of the hatchway as a means 
of descent was a matter for the general superintendent and others in 
authority who would have known, if they had exercised proper super
vision that the practice <>i descending b> the hatchway in e>inno
vention of the rules had become common amongst the labourers em-

Appkal from tin* judgment of the Superior Court, sitting in 
review, nllirming the judgment of Mr. Justice Archibald in the 
Sujierior Court for the district of Montreal, by which, upon the 
findings of the jury, judgment was entered in favour of the plain
tiff, personally and as tutrix to her minor children, for the sum 
of $5,000 with costs.

The appeal was dismissed.
La fleur, K.C., and Animer, for the appellants.
Parisen ult, and Wiéaume, for the respondent.

FiovaMek.'c.j. Fitzpatrick, C.J.:—This is an action brought by the widow 
and minor children of the late Cyrille Fournier to recover damages 
caused by bis death when in the employment of the defendants 
on board the SS. “Kastala” in the harbour of Montreal.

Some objections were taken to the form of the proceedings
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which wore, in my opinion, satisfactorily disposed of in the 
provincial Courts: Rue*t v. (Iraml Trunk Railway Co., 1 Q.L.H. 
181. They are pressed here merely as affecting costs.

The accident to the deceased was the result of the negligence 
of a fellow-servant whilst acting in contravention of the rules laid 
down for his guidance by the owners of the ship. The main 
defence is that all reasonable precautions were taken by the de
fendants to protect their employees against the negligence com
plained of, and, if the instructions, which were undoubtedly given, 
laid been followed in this instance the accident to the deceased, 
admittedly, Amid not have happened. It is also urged that the 
deceased was himself a person in authority, charged as such with 
the duty of enforcing the rules, and that his failure in that regard 
was the cause of the accident.

The reply is that, in view of the transient nature of the em
ployment ami frequent changes in the “personnel." greater vigil
ance should have been exorcised by the general foreman, Sullivan, 
and the general superintendent, Duncan, who alone hud power to 
hire and discharge the men ami to enforce the rules prohibiting 
the use of the means adopted by Thibert to descend from the upper 
to the main deck, which was the cause of the accident.

It appears cm the evidence that the accident happened when 
Thibert was returning to his work on the main deck, and that Ik* 
would not be subject to the control «if the deceased until lie reachwl 
that place.

The point raised is certainly not fr<-<‘ from difficulty, and. 
were it not for the findings of the jury, the question might In* 
before us for solution as to the extent to which the French law of 
(Jimbee has d(-part<‘«l from the classic rule governing civil responsi
bility since the days of Rome that there is no liability without 
fault, to adopt the principle that the employer, in a case like* this, 
is subject to a liability derived from tin* law alone.

I would l>c disposi'd to hold, if 1 wen* trying the ease, that 
proper rules and n-gulations were made by the owners «if the 
“ Hast ala” to provide for the safety of their men, and a reasonable 
attempt was made to enforce them, but there is evidence both 
ways, ami that issue was fairly enough put to the jury of merchants 
and traders, who found unanimously that the necessary precau
tions to enforce the rules ami regulations were not taken by those 
in authority. It was for the jury to say whether and how far tin- 
evidence was to 1h* believed: (îérard. Torts ou Délits Civils, p. 
201. 1 am, therefore, to confirm, but solely and exclusively on
th<- ground that the injury to the deceased was found by the jury, 
on sufficient evidence, to have lieen caused by the fault of Thibert 
who was, at the time, under the control of the legal owners of 
the ship, at the lomling of which Iwth the deceased and Thibert 
were employed.

The appeal should Im* dismissed with costs.
42—16
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Idinqton, J.: -There is evidence upon which the jury could 
properly reach the conclusion they did in answering the main 
question settled and submitted for their consideration. 1 see 
no reason for granting a new trial.

If there has been error or oversight in relation to some of the 
numerous defendants being in fact and law answerable for the 
damages, that is a men* detail which can only affect tin1 question 
of costs, for it is admitted a sufficient number of those named as 
defendants are of such financial substance as to answer the judg
ment herein. The question of such costs also must be compara
tively unimportant, for they all seem to have joined in the de
fences set up as if they were equally liable with others. Being 
a mere matter of costs, we should not, if we observe precedents 
of this Court, interfere.

The appeal should be dismissed with costs.

Duff, J., agreed that the appeal ? I be dismissed with 
costs.

Anglin, .1.:—Thibert, whose fall caused the death of the 
plaintiff's husband, was, at the time, an c * yee oi the de
fendants, or some of them. He had been absent from the vessel 
on which In* was engaged for purposes of his own. When the fall 
happened, he was returning to his work by a route forbidden by 
a rule of his employers. Although on the vessel ami under pay, 
and, therefore, under the defendants’ control within the purview 
of the first paragraph of art. 1054 of the Civil Code, he laid not 
reached the place where the work for which he was engaged was 
to lx- done. It may be that, at the critical moment, he would 
have been “in the course of his employment,” within the meaning 
of that phrase as defined in certain authorities, but 1 >' 
whether he was “in the performance of the work for which he 
was employed” within the purview of the concluding paragraph 
of art. 1054 of tin- Civil Code. That question, however, I find 
it unnecessary to determine.

Thibert's fall was caused by his own fault in using a prohibited 
means of descending from the upper to the main deck. The 
question presented for determination is whether the defendants 
have “failed to establish that they were unable to prevent the 
act which caused the damage:” art. 1054 C.C., para. (>. The 
finding of the jury that the defendants were negligent in “not 
having taken the necessary precautions to enforce their rules,” 
read in the light of the charge, in effect means that by taking 
proper care the defendants could have “prevented the act which 
caused the damage,” viz., Thil>ert’s attempt to descend by this 
dangerous route. There was evidence to warrant such a finding-- 
evidence that the men were in the habit of using the route which 
Thibert took. He himself says that he descended ns he was

12
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accustomed to descend. The son of the* deceased, Fournier, says 
that there were two methods of going down, and that the men went 
down as Thihert did as often as by the other route. Another 
witness, Marrier, says that they often went down as Thihert «lid. 
Albert Gagnon, .1. It. U*febvre and George Sarrazin also say that 
some of the men went down by the forbidden route. This praetiee 
was or should have lw*en known to the persons in charge on In-half 
of the defendants if there was propi-r supervision. There was 
evidence, therefore, to justify an inference that they had not taken 
effective means to cheek it. It follows that tin* fin*ling that the 
defendants had failed to enforce their rules is sufficiently sup
ported.

The jury negatived the responsibility of the deceased, Fournier, 
for Thihert*s wrongful act. While I entertain some doubt as to 
the eorn-etness of this finding, I am not so clearly satisfh-d that 
it is erroneous that I would feel justified in setting it aside—es
pecially in view of its confirmation by the Court of Review.

CAN

s. c.
191.1

Don u.dson 

Dksiiiknes. 

Anglin, J.

Brodkvk, J., was in favour of dismissing the app«-al. lb* nr.Ki.ur,j. 
referred to an Fnglish decision which he said was under circum
stances analogous to the present ease : Itobertson v. Allan liras. A*
Co., 98 L.T. 821.

The restriction of liability under art. 1054 C.C. (Que.), where 
the |>erson was “unable to prevent the act which has caused the 
damage," applies only to the eases of parents, tutors, curators, 
etc., specially mentioned in that article, and does not affect tin- 
general liability dealt with in tin- first part of the article.

A pinal dismissal.

SLENTER v. SCOTT. B. C.
liritish Columbia Supreme Court, Murphy, J. March 23, 1911. ^

1. LaBOVR ORGANIZATIONS (6 I—ft)—Scow OK ORGANIZED REDRESS. 1914
Although a trade union, combining with a common purpose to conserve 

the interests of its members am I their trade, may lawfully do the acts 
reasonably necessary to secure and advance such interests, their course 
of conduct becomes" unlawful if it degenerates into acts intended and 
calculated to injure the other party in his trade.

|Quinn V. Leathern, |1901| A.C. 493. applied !
2. Labovr organizations (I I-rA)—Interference with fellow-member—

“Just cause”— Damages.
A trade union arts without “just cause” where in seeking to compel 

a member to comply with its derision, it forbids his fellow-members to 
work in the same employ, and it is liable in damages for the resultant 
loss of wages to the member where his dismissal was occasioned by 
the attitmle adopted by the union.

(Quinn v. Leathern. (1901) A.C 49.V, Glamorgan Coal Co. v. South Wales 
Miners Federation. |1903| 2 K.B. '•!'«; Graham v. Knott, 14 B.C R. 97, 
specially referred to.)
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B. C. Action by a workman against a trade union to recover dam
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ages for loss of employment occasioned by its alleged wrongful 
acts.

Sl.FVTER
Judgment was given for the plaintiff.
Hull, for the plaintiff.

StJIVt. IV. II. Farris, for the defendant.

Murvliy, .T. Murphy, J.: -The law is clear that a violation of legal right 
committed knowingly is a cause of action : Quinn v. Leathern, [1001] 
AX’. 405 at 510; and also that

Every person has a right under the law as between himself and his 
fed low-subjects to full freedom in disposing of his own labour or his own capital 
according to his will. It follows that every other person is subject to the 
correlative duty arising therefrom, and is prohibited from any obstruction 
to the fullest exercise of this right which can be made compatible with the 
exercise of similar rights by others. Therefore a combination of two or 
more persons without justification to injure any person by inducing em
ployers not to employ him is, if it results in damage to him. actionable: 
IlnJ.

This prima facie wrongful interference may be negatived by 
shewing that the exercise of the defendant's own rights involved 
the interference complained of, which interference is merely the 
exercise of the right of a man to interfere in a matter in which he 
is jointly interested with others and such interference gives no 
cause of action. In such a case there will be intentional procure
ment of a violation of individual rights, contractual or other, but 
just cause for it as being done for the maintenance of the equal civil 
rights of the defendants: (I lam organ Coal (’a. v. South II'ales 
Miners Federation, [1903] 2 K.B. 545, 571.

What is “just cause" or “sufficient justification” that will 
negative the prima facie right of action in such cases as this is a 
difficult question to determine as to which no general rule can be 
laid down. “The good sense of the tribunal, which had to de
cide, would have to analyze the evidence and to discover on which 
side of the line each case fell”: (ilamorgan Coal Co. v. South Wales 
Miners Federation, [1903] 2 K.B. 545 at 574 ; (Uhlan v. Xational 
Amalgamated Labourers Cnion of Créât II ri tain and Ireland, [1903] 
2 K.B. 600, 617.

In this case I find that the minute book contains a true account 
of what was done at the Union meeting. 1 find that the plaintiff 
was forbidden to work in Hazel’s shop for a period of six months 
because of the altercation between him and the walking delegate 
of the Union. I find that such decision was enforced by the Union 
men in Hazel’s shop refusing to continue at work if plaintiff was 
not discharged and that "such refusal occurred at least twice and 
probably thrice. I find that in consequence plaintiff actually 
suffered injury as his employer was forced to dismiss him under 
penalty of having his work tied up. I find that plaintiff's fellow-
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employee*- so refused,not because they objected to working with 
plaintiff but because they feared fines would be levied on them by 
the Union if they continued to work with plaintiff in this particular 
shop. I find that the object of defendants was not primarily to 
injure plaintiff but to enforce the decision of the Union.

Now primA facie a combination to interfere with the civil 
righ s of another whether it be a right to full freedom in disposal 
of his own labour or his own capital or any other right of citizen
ship, is an unlawful combination because such interference if 
carried into effect, is an actionable wrong and it is this fact and 
not any men- malicious motive which constitutes the combination 
a conspiracy: (Hamorgan Coal Co. v. South Wales Minus Cali ra
tion, [11)031 2 K.B. f>45 at .‘>70.

Do the facts as found furnish a just cause for what was done? 
One body of men may refuse to work with another if it is not 
shewn that their purpose was to molest him in pursuing his calling 
and prevent him except on conditions of their own making, from 
earning his living thereby: Craham v. Knott, 14 B.C.R. 1)7.

Hut defendants here not only exercised their undoubted right 
to work or refuse to work, they successfully and intentionally en
deavoured to dictate conditions on which plaintiff should work. 
The law as above cited shews they can only escapi liability if they 
had “just cause.” The direction given to the jury by Fitzgiblxm. 
L..Î., in Quinn v. Leathern [suh nom. Leathern v. Crain [1891)1 2 Ir. 
lb 007, 4 Irish Law Reports reprint 945J, approved in the (Uhlan 
case, [ 1003] 2 K.B. 000 at (ill); and in Quinn v. Leathern. 111)01] 
A.C. 495, 508. is that tin- jury were to consider whether the intent 
and actions of the defendants went beyond the limits which would 
not be actionable, namely, securing or advancing their own interest 
or those of their trade by reasonable means, including lawful com
binations, or whether their acts as proved were intended and cal
culated to injure the plaintiff in his trade, through a combination, 
and with a common purpose to prevent the free action of his cus
tomers and servants (in that case; in this, of his employers) and 
with the effect of actually injuring him as distinguished from acts 
legitimately done to secure or advance their own interests. Ap
plying this principle, I hold the facts do not furnish “just cause” 
so as to deprive1 plaintiff of his right of action. In the (Uhlan 
case supra, it was held that the right of action was not defeated 
when the object was to compel payment of a debt to the Union. 
The defendants themselves, I think, admit that in their view the 
altercation could not be a “just cause” for their action, because 
at the trial they endeavoured to make out, wrongfully as I find, 
that they acted as they did because plaintiff had as foreman con
nived at or compelled improper work. Their rules in no way 
authorized them to take the course adopted. The altercation it
self was not of a serious character. If ventilated in the Police 
Court, if the plaintiff would have been found guilty of an assault

B. C.

s. c.
1014

Murphy. .1.
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a small fine would in my opinion he the only consequence.
1 give judgment for plaintiff for the amount he would have 

earned in wages up to the time when active steps against him
ceased, as shewn by the evidence of Hazel. I think this date is 
Nov. 20, 1913, hut if there is any dispute as to this or as to the 
quantum counsel may speak to the matter again.

Murphy, J.
Judgment for plaintiff.

N. B.

KERR v. CUNARD.
New Brunswick Supreme Court, McLeod, fMarch 13, 1914.

S. C.
1914

1. Si'WiKie i‘KKHfiiMAN('8 (§ I B—15)— Parol aoreement—Part perform-
ancb—Statute of Frauds—Realty hale.

A verbal arrangement for the sale of laml, indefinite in its terms (for 
example, :ih to description and rights of way), falling short of an agree
ment ad idem, is not sufficient basis on which to decree specific perform
ance upon acts of part performance referable thereto, which, had they 
referred to a definite contract, might have taken it out of the Statute 
of Frauds.

\Mnddixon v. Aide mon, S App. Cas. 107 at 478; Calhoun v. Brewster,
1 N.B.Eq. 529; Fry on Specific Performance. 5th ed., secs. 033 and 
031. referred to; see also Beck v. Duncan, H D.L.R. 04S.|

2. Mistake (| VI B—105)—Relief —When it may he «ranted.
Where, by reason of mutual mistake between the parties, in a sii|>- 

posed parol agreement for the sale of laml. the plaint iff has. with the 
other's acquiescence, erected a barn and planted fruit trees on the 
premises, a court of equity will grant reasonable compensation there
for.

Statement Action for specific performance of an alleged parol agreement 
for the sale of land, or in the alternative for compensation for the 
erection of a barn and planting of fruit trees on the premises.

Judgment was given for the plaintiff by way of compensation 
only, specific performance being refused.

Argument ./. King Krllry, K.C., for plaintiff:—We claim specific |>er- 
formanee. There is nothing in writing, but there has been part 
performance of the contract. The amount of land we claim is 
ten rods wide, running to the rear. It may be ascertained from 
the evidence where the rear is, if not, the matter might have to 
be submitted to a reference to ascertain more clearly the boun
daries. Failing this, we are entitled to a strip six rods wide, run
ning to the brook. We claim specific performance and in case the 
contract is not carried out an order of the Court that the lands 
be sold and the proceeds applied to the payment of the damages 
which we claim are five hundred dollars: Brown on the Statute 
of Frauds, 5th ed., secs. 5, 497-409; Snell’s Equity, Ifitli ed., 4SI ; 
Frv on Specific Performance, 5th ed., sec. 010, p. 303; ('aton v. 
( aim, L.K. l Ch. 137. L.R. 2 H.L 127.

|The Court:—The first proposition is, was there a contract 
made, and what was it?)
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The contract won commenced in May and completed in Deecm- 
Iht. The lot wan to be ten rods in width and run to the rear. 
The building of the barn was suflieient possession to take the 
contract out of the Statute of Frauds. If the property can 1m* 
identified, the Court will ascertain from the best evidence |>ossible 
the extent of the property that was intended to be sold: Fry on 
Specific Performance. If the Court decides there was a contract, 
then the order should be for the carrying out of the terms of that 
contract, or if it is impracticable to carry it out then an order for 
damages. The damages would consist of the price of the barn, 
the cost of the orchard and the cost of tilling the land. Part 
performance will take the contract out of the Statute of Frauds, 
when for’example, one of the parties has been let by the other 
to alter his position by taking possession of land and cx|>cnding 
money in buildings: CaUm v. Caton, L.lt. I Ch. 137, L.R. 2 H.L. 
127; Will* v. Slradliny, 3 Vos. Jun. 378, 30 Kng. It. 1003; Mc
Laughlin v. Mayhew, 0 O.L.R. 174 : Hoil well v. McXiren, 5 O.L.R. 
332: Sugden on Vendors and Purchasers, 14th ed., 224. Section 
18, sub-see. 8 of the Judicature Act, gives the Court power to 
decide everything in so that justice will Is* shewn
to all parties concerning the issue then In-fore the Court : 2 Story's 
Kquity, 2nd ed., sees. 7f>0, 705, 708.

H. C. Murray, for defendant :—The defendant contends, first 
that there is no certainty of a contract; second, that there was a 
mistake on the part of each party as to the extent of the land 
negotiated for; third, that the plaintiff had agreed to farm with 
the defendant on this land and has not performed his part of the 
contract and refuses to do so. The chief |M>int is, was there a 
contract, and if so, when was it made, in May or December? The 
plaintiff claims he was to have ten rods wide from the front to tin- 
rear of the farm, one-quarter of the farm. The defendants deny 
one-quarter was ever incutiom-d. A reasonable amount of cer
tainty is n-quired for s|M*eifie performance of a contract : Fry on 
Specific Performance, 5th <-<!., see. 380. In this ease there is the 
evidence of three witnesses as to the terms of the contract which is 
contradicted by the evidence of the three other witnesses: Mc- 
Lauyhlin v. Whiteside, 7 (irant's Ch. 573. The burden of proof 
as to the terms of the contract is on the plaintiff: Limlsay v. 
Lynch, 2 Sell. & Is-f. 8; Price v. Salushury, 32 lh-v. 440. 55 Kng. II. 
175. The minds of the parties never met. The plaintiff had one 
idea, the defendant. Mr. Cunard. had another idea of the contract, 
and the defendant, Mrs. Cunard, had yet another idea of the con
tract. There was clearly a mistake as to the contract and where 
one party understood one thing and the other party another thing, 
there is no such contract as the Court will enforce: Fry on Specific 
Performance, 5th ed., sees. 771 and 782. If there was no contract, 
the plaintiff will lose unfortunately the money lie expended on tin- 
property.

N. B.

s.c.
1914

Argument

7D-D
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./. K. Kelley, in reply:—If the plaintiff is not given possession 
of this land he is a trespasser, and the Court will not permit that 
state of affairs to exist, as he took possession of the land under 
an agreement.

[The (’orht:- He would not lie a trespasser if he was invited 
there; he might be invited there but yet the land might not be 
sold to him.]

Mr. Kelley’. The Court will be very astute to find a contract 
man being on the land as against him being a tres

passer: W ills v. Stradliny, 3 Vos. .bin. 378, 30 Eng. R. 1003.

McLeod, C.J.: -This action is brought by the plaintiff for the 
specific performance of a contract the plaintiff alleges hi* had with 
the defendants, or one of them, for the purchase by him of a cer
tain piece of land situate at Oak Point in the parish of (îrecnwich, 
King’s county. There is an absolute difference between the parties 
as to what tin* agreement for the purchase of the land was. The 
plaintiff, it appears, on and prior to the spring of 1011, owned a 
farm situate at Grand Lake in Queen's county, on which lie was at 
that time living. The defendants on and prior to that time lived 
on a farm situate at Oak Point in the parish of Greenwich, King’s 
county, containing about two hundred acres, which farm in fact 
belonged to the defendant, Annie L. Cunard, wife of the defendant, 
Charles W. Kaye Cunard. The plaintiff and defendants appear 
to have lieen on very good terms. The plaintiff stated that his 
farm at Grand Lake was too large for him to work, and he had 
difficulty in obtaining help, and in the spring of lf)l I he came to 
Oak Point on the first boat of the season, and saw the defendants. 
He went to their house, and the defendant, Charles W. Kaye 
Cunard, took him over the farm. (The plaintiff says that Mr. 
Cunard told him that the farm belonged to himself and his wife.) 
And after looking over it lie agreed to purchase, and Mr. Cunard 
agreed to sell him ten rods on the north side of the farm, extending 
from the front to the rear, for two hundred dollars. He says Mr. 
Cunard said this was a quarter of the farm, and he (Cunard) said 
the whole farm was worth eight hundred dollars. He (the plain
tiff) says that it was also part of the agreement that he was to have 
a right of way across the defendants’ farm in order to get to the 
rear of the strip of land he liought, and that the defendants were 
to have a right of way across the strip of land he bought in order 
to get to the rear of the remaining portion of the farm. This 
agreement he claims was acquiesced in by the defendant, Annie 
L. Cunard. There was no written agreement or memorandum 
in writing lietxveen the parties of the purchase; the agreement, 
whatever it was, was entirely verbal. In the fall of lffll the 
plaintiff brought his stock and farming implements, and his root 
and grain crops down to Oak Point, and stored the crop in deb n- 
dants’ cellar, and put the stock in defendants' barn. He kepi the

80639^



16 D.L.R.] Kerr v. Cunard.

stock in defendants' Imrn for alxnit u month, and then removed it N B 
to other places. The plaintiff and his wife had two rooms in 
defendants’ house, and stayed there all winter, but paid nothing mi,
for the rooms. The plaintiff says that he intended to build a ----
barn and house on the land he bought, but lie was disappointed in ,XKRR 
getting a man to build the house that fall, but lie brought a part Cevun».
of a frame for a barn from his place at Grand Lake, and bought — 
the balance of the frame and sufficient lumber for the barn, and M',eod,r j 
engaged a Mr. Flewwelling, and built a barn on the strip of land 
he claims to have bought that year. He says the barn cost him 
over four hundred dollars. He also bought a quantity of apple 
and other fruit trees and sent them to Oak Point, and the 
dant, Mr. Cunard, set them out for him on this strip of land.
The plaintiff says that lie asked for a deed of the strip of land dur
ing the fall of 1911, but was told by Mr. Cunard that the defen
dants did not have the deed in their possession, but he promised 
to get it. As a matter of fact, the deed to the defendant, Mrs.
Cunard, although made and executed, had not been recorded, 
but this, I gather, was through no fault of the defendants or either 
of them. It was subsequently recorded, and in the spring of 1912 
the plaintiff prepared a deed of the ten rods on the north side of 
the farm, extending from the front to the rear, and providing in 
the deed for the rights of way that Ik- claimed were to be given 
by each party to the other, and tendered it to lsith of the defen
dants for execution, at the same time tendering two hundred dol
lars for the price he alleged was to be paid for the ten rods. The 
defendants both refused to accept the deed, or accept the money, 
and this action was accordingly brought.

The defendants deny that they made the contract as claimed 
by the plaintiff. Mr. Cunard says that lie explained to the plain
tiff how the title of the property stood, that is. that the property 
belonged to his wife, the other defendant, Annie L. Cunard.
He alleges that in the spring of 1911 an agreement was made between 
the plaintiff and the defendants for the purchase by the plaintiff 
of a strip of land six rods wide from the front running back to a 
brook across the farm towards the rear. There an two brooks 
running across the farm towards the rear, one is known as the 
Meadow Brook, and the other as the Flaglor Brook. The Mea
dow Brook is sometimes called the little brook, and the Flaglor 
Brook, the big brook. The Flaglor Brook is nearer to the rear of 
the farm. Mr. Cunard says that lie said to the plaintiff that the 
strip sold was to run to the brook, and he meant the Flaglor 
Brook. He says he and the plaintiff went out and looked at the 
land the first night the plaintiff came to the defendants' house, 
and the plaintiff agreed to take six rods, which was to extend to 
the brook. He says he told the plaintiff he would not sell the rear 
ns there was lumber on it. The next morning, he says, he and 
plaintiff went on the land again, and he paced off six rods so that

5
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N. B. the plaintiff could see how wide the strip would he, and the plain
S. C. 
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tiff said, “That is a very narrow strip of land,” and he (Cunard) 
said that it was. “SupjKise you take eight or ten rods?” and the

CüNARO.

plaintiff said, “All right,” and from the evidence I think it appears 
that the plaintiff and defendant. Mr. Cunard, agreed that the 
strip to he taken should he ten rods in width. The defendant,

Mrl.ttxl. C I.
Mrs. Cunard, says that she did not know that ten rods in width 
was to he taken; she only heard of the six rods mentioned, and 
when it was said it was to run hack to the hrook, she thought the 
Meadow Brook or little hrook was meant. However, if this 
was the only question involved I would he prepared to hold, on a 
consideration of all the evidence, that Mrs. Cunard would he 
IkmiikI by what her husband said and did, that is that she left the 
matter entirely in his hands and assented to all he did in the 
matter. Mr. Cunard also says that there were other arrange
ments between them that were in fact part of the agreement to 
purchase, that is a part of the consideration for the purchase of 
the land. The plaintiff, he says, was to move on the land pur
chased, and in the fall of 1911 was to build a house and ham on 
the land, and live there, and they were to farm together, and in 
addition they were to farm together a farm near the defendants', 
that is called by the parties “The Bradley Farm.” He does not 
say, however, the terms on which this farming was to In* carried 
on, nor how long this part of the agreement was to last. Mr. 
Cunard denies that there was any agreement that the plaintiff was 
to have a right of way over defendants' farm to get to the rear of 
the portion he was buying, or that the defendant was to have a 
right of way over the portion purchased by plaintiff to get to the 
rear of the balance of the farm.

The plaintiff called two witnesses to support his statement 
that the strip of land he luiught was to run to the rear of the de
fendants' farm, his wife, Mrs. Harriet M. Kerr, and Mr. Flew- 
welling, who built the barn. Mrs. Kerr says that Mr. Cunard 
told her that it was to Ik* ten roils wide, and run hack to the rear, 
and she says (page 57):—

Well, I took from that it wan hack as far as his place went.
tj. There was nothing said alunit that, was there? A. Because we were 

talking about putting the cattle there, and he said ours was just us long 
as his, hut it was narrower.

Mr. Flewwelling says that when he was working at the barn he 
saw Mr. Cunard and plaintiff measuring the width of the land, 
and he says, on p. 51:—

I asked him (Mr. Cunard) how many rods does Mr. Kerr have? ami 
he told me ten rods, and 1 said, “How far hack d«**s it go?" and he said,“It 
goes to the rear."

and he says on cross-examination (p. 52):—
I asked that question of Mr. Cunard to find out a definite thing, and
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he told me it was ten rods wide, and t«» the rear. Whatever he meant the N. B. 
rear to Ik* I don't know, but to the rear. s"c"

Mrs. Cunard (one of the defendants) says that when plaintiff lin t 
and Mr. Cunard came into the house after plaintiff had selected 
the land, they said it was to he six rods wide, and was to run to j, 
the hrook, which she understood to mean Meadow Brook (or little Ccnaku. 
hrook). At p. 88 she said to plaintiff:— m.i^Tcj

“Frank, you don't want any lumber land; you don't want to go out in 
the buek part," and he said.- “No; I don't want any land with lumber on 
it. 1 have plenty of lumber on the land I own up on the (irand Lake."
Miss Bessie Fran scorn be also says that one day in talking with the 
plaintiff he asked her if she had a deed of the place (that is, I pre
sume the deed to the defendant, Mrs. Cunard. which had not at 
that time been found). She said, "No,” and she then asked 
him if he was going to have the land all the way back, ami he said.
“No, the front part from the brook out."

This is a short statement of the contention of each party as 
to the alleged agreement. There was, as 1 have said, no written 
agreement, and no memorandum whatever in writing. The de
fendant In-sides denying the making of tin- agreement as claimed 
by the plaintiff, pleaded the Statute (if Frauds. As to this last 
plea, it is claimed by the plaintiff that the contract was partly 
performed by him going on the land, and with the assent of the 
defendants building the barn, and by buying and having set out 
on the land the apple and other fruit tree#, and that therefore the 
defendants were precluded from setting up the Statute of Frauds 
although the contract merely rested in parol.

It is trui- that the part performance of a contract by one of the 
parties may in contemplation of equity preclude tin- other party 
from setting up the Statute of Frauds: see Fry oh Specific Per
formance, sec. 578; M addition v. Alderaon, 8 App. Cas. 167 at 478.
There must, however, In- proper evidence of the contract, the per
formance of which is sought. There must Ik- such evidence as 
will shew that there was a concluded contract between the parties, 
and the evidence must shew to the satisfaction of the Court, 
that the contract is what the plaintiff alleges it to In-, or at all 
events substantially what lie alleges it to be. In Calhoun v. Ilnw- 
tder, I N.B. F.q. 529, which was an action for s|H-cific performance 
of a verbal contract for the side of land. Barker, CJ. (at that 
time, Barker, J.), says, at 5321:—

It is, no doubt, the recognized rule of this Court that, in order to sus- 
tnin a bill of this nature, the evidence must satisfactorily shew that there 
waa a concluded contract between the parties. The matter must have 
progressed beyond the stage of mere treaty or negotiation, during which 
either party could withdraw, and reached the stage of definite concluded 
contract, certain in all its essential details. More than this, the evidence 
must satisfactorily shew that the contract is substantially what tin- plain
tiff alleges it to be.



Dominion Law Reports. 116 D.L.R.flt>8

N. B.

8.C.
1914

McLeod, C.J.

It is also clear that the hurdcn of proving his case rests on the 
plaintiff, and if there is any such conflict of evidence as leaves any 
uncertainty in the mind of the Court as to what the terms of the 
parol contract were, its interference will he refused. (See Fry 
on Specific Performance, 5th ed., secs. 033 and 034, and cases 
there cited.)

In the present case the parties agree that there was an agree
ment with the defendants, or one of them, to sell the plaintiff a 
part of the farm, hut they differ entirely as to how much land to 
lx- sold was included in the agreement, and they also differ ma
terially as to the terms of the agreement From the evidence it 
would appear that the plaintiff thought he was huving a strip of 
land ten rods wide on the northern side of the farm, extending 
the full length of the farm from the front to the rear. He also 
thought he was getting a right of May over the defendants' re
maining portion of the farm for the strip he was so Imying, and 
giving the defendant a right of way over the strip In* was buying 
to the remaining portions of the farm. On the other hand, the 
defendants thought that they, or rather the defendant, Mrs. Cun- 
ard. was only selling a strip ten rods wide, extending from the 
front of the farm to one of tin* brooks. Mr. Cunard, who did the 
negotiating, thought it was the Flaglor Brook (or the big brook). 
Mrs. Cunard, the owner of the land, says she thought it was to 
extend only to the Meadow Brook (or the little brook). There 
are other differences between the parties, such as to the rights of 
way to be given to each other, and other matters.

Taking the evidence of both parties, I am unable to say that 
their minds came together, that their minds ever were ad idem. 
It may be that as to these matters in dispute their minds were 
not ad idem, or it may be that the matter was left in a loose, un
settled way, and never finally agreed upon, or if there was in fact 
a concluded contract between the parties, the evidence of what 
it is, is so vague and uncertain that the Court will not act upon 
it. I, therefore, conclude that I cannot order specific performance. 
The plaintiff, however, further claims that if he is not entitled 
to have specific performance of the contract, as claimed by him. 
he has an equitable claim for compensation for the barn he built 
on the place, and also for the apple trees and other fruit trees put 
on the place by him, all of which is now in the possession of the 
defendants.

It has been held since the Judicature Act that although the 
plaintiff may not be entitled to specific performance of the con
tract, he may have damages for the breach of it: see Elmore v. 
Pirrie, 57 L.T. Rep. 333; and Worthing Corporation v. Heather, 
[190G] 2 Ch. I). 532. In Fry on Specific Performance, sec. 1300, 
it is said as follows:—

A plaintiff may now come to the Court and say, “Give me s|>eeific 
performance, and with it give me damages, or in substitution for it give
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me (hutmges, or if I am not cutitl(*(l to 8pmfie performance, give me damages 
as at common law, by reason of the breach of the agreement."

These cases, however, do not apply to the present ease. They 
apply where there has in fact been an agreement made. In this 
case l have not been able to find that an agreement was in fact 
concluded between the parties. It does, however, appear that 
by reason of a mutual mistake lietween the parties the plaintiff 
built the barn complained of, and had the apple and fruit trees 
put out on the plaintiff’s land. The plaintiff himself thought when 
he built the barn where he did, with the consent of the defendant, 
and placed the fruit trees on the land, that he was doing it by 
virtue of a contract he thought lie had with the defendants to pur
chase a strip of land It) rods wide, extending from the front to the 
rear of the farm. The defendants on their part thought when 
the barn was built and when the fruit trees were placed on the 
land that the plaintiff was doing it under a contract that they 
supposed they had made with him. whereby he was to purchase a 
strip of land ten rods wide, extending back to one of the brooks, 
and they thought there were other conditions in the contract, 
which the plaintiff denies. Under these circumstances it seems to 
me that it would be inequitable to allow the defendant to have the 
benefit of this barn and these fruit trees, paying nothing for them. 
1 think, sitting in equity, I have the power to do what is right 
between the parties and assess a certain amount for the plaintiff 
by way of compensation. I think the plaintiff should have rea
sonable compensation for the barn and fruit trees now in the 
possession of defendant. The plaintiff claims that the value of 
the barn was over 8100, and that the fruit trees cost somewhere 
about $30. The defendant on his part claims that the barn was 
not worth nearly tin* amount claimed. In looking over all the 
evidence I think the plaintiff has over-estimated the value of the 
barn. I have concluded to assess damages or compensation to 
the plaintiff after having examined the evidence as follows: —

Two hundred dollars (8200) for the barn, and thirty dollars 
($30) for the fruit trees and the order will be that the defendant 
pay to the plaintiff two hundred and thirty dollars (8230) for t he 
barn and fruit trees put on the place by the plaintiff.

Then as to the question of costs. This question has arisen 
through the fault or carelessness of both parties in their dealings 
with reference to the matter. Therefore, under the circumstances, 
there will be no order for costs.

s.c.
1014
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Judgment for plaintiff.
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CAN. WADSWORTH v. CANADIAN RY. ACCIDENT INSURANCE CO.
S. C\ Supreme Court of Cumula, Sir Charles Fitzpatrick, Davies, Duff, Anglin, 
1^11 and lirmleur, JJ. February 3, 1914.

1. Insurance (§ VI B 3—21)0)—Accident policy—Cause of death—From
BURNS SUSTAINED WHILE IN FIT.

Death is cuuscil solely by “external, violent and accidental means" 
within the meaning of a policy of accident insurance, where it was the 
result of burns received while lying in an epileptic fit.

[Wadsworth v. Canadian Railway Accident Insurance Co., 13 D.L.R. 
113, 28 D.L.R. 537. affirmed. |

2. Insurance (8 VI B 3 —280)—Accident policy—Cause of death —Fits —
Accident occasioned as a result of—Reduction of liability.

Where death is caused by an accident which was occasioned as the 
result of a person having a fit. ami not its the result of the fit itself, 
it is within a condition of a policy of accident insurance reducing tin- 
insurer's liability for accidents occasioned by fits; since such condi
tion deals not with the immediate cause of death but with the cause 
of the accident producing it.

|Wadsu'orlh v. Canadian Railway Accident Insurance Co., 13 D.L.R. 
113. 28 D.L.R. 537, affirmed.|

statement Appeal from u decision of the Appellate Division of the 
Supreme Court of Ontario (Wadsworth v. Canadian By. Accid. 
In ( o 13 D.L.R. l LL 28 0.L.R. l < > \\ V 1115), revetting 
the judgment of a Divisional Court (3 D.L.R. 008, 20 O.L.R. 55), 
by which the amount awarded to the plaintiff at the trial was 
increased. The appeal was dismissed, Dvkf and Anglin, JJ., 
dissenting.

Argument Aylen, K.C., and It. V. Sinclair, K.C., for the “ :—
The decision of the Courts in England strongly support the view 
of the Divisional Court that the fit was only a remote cause of 
the injuries. See Pink v. Fleming, 59 L.J.Q R. 559; Wins pear 
v. Accident Ins. Co., 0 Q.B.D. 42; Lawrence v. Accidental Ins. 
Co., 7 Q.B.D. 210, and the reasoning in Manufacturers' Accident 
Indemnity Ins. Co. v. Dorgan, 58 Fed. R. 945, at 947 and 954. 
See also Canadian Casualty and Boiler Co. v. Boulter, Dorics <V 
Co., 39 Can. S.C.R. 558. The appellate Courts are not bound 
by the finding of the trial Judge that the insured caused the fire 
while in a fit. That is not a finding of fact, but merely an in
ference from the evidence and, we submit, an unwarranted in
ference. See William Hamilton Mfg. Co. v. Victoria Lumber and 
Mfg. Co., 20 (’an. S.C.R. 96.

Ilellmuth, K.C., and McConnell, for the respondents, referred 
to Mendl v. Itopner it* Co., 29 Times L.R. 37, and contended 
that the finding of the trial concurred in by both appellate Courts 
below must be accepted, and, being accepted, the judgment in 
appeal must stand.

airchMiwi Fitzpatrick, C.J.:—In December, 1907, the respondent com- 
puny entered into two contracts to insure the husband of the 
appellant each in the principal sum of $5,000 “against bodily

26
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injuries caused solely by external violent and accidental means, 
as specified in the following schedule (subject, however, to the 
terms and conditions hereinafter contained)."

In October, 1910, Wadsworth dies. The finding of the trial 
Judge was that deceased took a tit. that while in that fit, lie either 

ed or knocked over a lantern, tin* lantern exploded or 
was spilled or broken in the fall. The result was that the oil 
escaped, and there was almost immediately a very extensive 
flame, which enveloped the deceased and inflicted the very serious 
injury from which lie died. That finding has been concurred in 
by both Courts below.

This apiieal turns upon the question whether tin- injuries 
sustained by the deceased causing his death happened from fils 
within the meaning of the policies (clause (î). The parts of the 
policies most material are parts (', (ï ami II. Part (' reads as 
follows:—

CAN.

S. C.
1914

Wadsworth

( * y maw

Ins chance 
Co.

Sir Charles 
Fitzpatrick, C.J.

If such injuries nrv sustained while riding as a passenger in a passenger 
steamship or steamboat, or in any steam, cable or electric passenger rail
way conveyance, or in a passenger elevator, or an caused by the ha ruina oj 
a building in which the insured is Unrein at the commencement of the lire, the 
amount to be paid shall he double the sum specified in clause under which 
the claim arises.

Part (i:—
In case of injuries ha^/wning from any of the following causes, viz : 

intentional injuries inflicted by the insured, or any other person lot her 
than burglars or robbers), fils, vertigo, sleep-walking, duelling, war or riot, 
exposure to unnecessary danger, engaging in bicycle, automobile or horse 
racing, or while under the influence of intoxicating lupinurs or narcotics, 
causing death, loss of sight or limb as stated in Part A, the company will 
pay one-tenth of the amount payable for bodily injuries as stated in Part A, 
under which claim arises; or if such injuries result in total or partial dis
ability as provided in Part B, the company shall pay one-tenth of the 
amount payable for weekly indemnity as stated in said Part It. under which 
claim arises.

Part 11:—
In case of the hnp|>cning of injuries mentioned in Special Indemnity 

Clauses 1). K, F ami (1, claims shall he made only under said clauses, and 
the amount to be paid under said clauses shall be the full limit ot the com
pany’s liability, and such claim will not he entitled to double benefit as 
provided in Part C.

There are a number of eases in which accidental insurance 
policies have been construed by the Courts, and they are prac
tically all dealt with in the various judgments below and here. 
In every policy, however, which has been construed in those 
cases, the excepted clause was construed as a clause exempting 
from all liability.

Here the respondents argue: the policy is based on the hazard 
of the risk, and provides a schedule of indemnities, first, for 
bodily injuries caused solely by external violent and accidental 
causes (Part A); second, for injuries sustained in the circum-

3
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stances enumerated in Part C; and, third, if the injury is fairly 
attributable to some constitutional defect in the insured—fits, 
vertigo or sleep-walking—or the assumption by him of some 
extra risk, such as duelling, then the indemnity is fixed by clause G 
at “one-tenth of the amount payable for bodily injuries, as 
stated in Part A under which claim arises.” In such case, the 
liability of the company varies. If the death is caused solely 
by external violent and accidental means, then the capital sum 
of $0,000 is due under each policy (Part A). If the death occurs 
in the circumstances enumerated in Part (\ double payment is 
provided for, and, finally, if the injury is fairly attributable to 
some constitutional defect, then the indemnity is fixed at one- 
tenth, as provided for by clause G. The case turns upon the 
meaning of this clause. It is not an exempting clause, but is 
one of several clauses fixing the liability of the company at 
different sums according to the different risks, and making the 
sum in each case proportionate to the risk run. The words to 
be construed are: “In case of injuries happening from any of 
the following causes.” I construe them to mean that the com
pany undertakes, in case the injury, as in this case, comes to 
pass by chance or otherwise as a result of the fact that the in
sured had a fit, to assume an obligation to pay one-tenth of 
the amount which would be payable for bodily injuries under 
Part A, as it would he obliged to pay double the amount of the 
capital sum if the injury was sustained in any one of the cases 
enumerated in Part (’. In other words, if the bodily injuries 
are not caused solely by external violent and accidental means, 
but arise as a result of any one of the causes mentioned in Part G, 
the liability is fixed at one-tenth. Shortly stated, the proximate 
cause of the death was the injuries received from the burning 
oil, which was set on fin» as a result of the fit with which the 
deceased had been previously seized, and this brings the claim 
within Part G.

I would dismiss the appeal with costs.

Darte»,j. Davies, J.:—This was an action brought by the widow of 
her deceased husband, who had been insured under a policy 
issued by the company defendant “against bodily injuries causal 
solely by external violent and accidental means as specified in tin» 
following schedule.”

That the death of the assured was within the terms of the 
policy was not denied. The substantial question in “ was 
as to the amount of the company’s liability, and the company’s 
contention was based upon Part G of the schedule, which pro
vided that:—

In case of injuries happening from any of the following causes, viz.: 
Intentional injuries inflicted by the insured or any other person (other 
than burglars or robbers), fits, vertigo, sleepwalking . . . causing
death . . . the company will pay one-tenth of the amount payable 
for bodily injuries as stated in Part A.

C$D
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There was no dispute1 as to the amount payable in ease it 
was held that the death of the assured came within this clause (î, 
as having been caused from injuries happening from fits.

The findings of the trial Judge on the facts were as follows:
Now this was an injury happening from a fit which this unfortunate 

man had. He took a fit when he was in the closet, and I think the pr<-p<*i 
finding of fact is that while in that fit lie either dropped or knocked over 
the lantern, the lantern exploded or was spilled or was broken in this fall 
—the result was that the oil escaped and there was almost immediately 
a very extensive flame, which enveloped him and inflicted the very severe 
injuries from which he died, and I think it is the very kind of case that 
falls within this clause.

Those findings of fact wore* concurred in by the Divisional 
Court. and also by the Division, and, I think, arc
amply sustainable from the evidence. 1 fully agree also with 
the conclusions that the injuries which the deceased received and 
which caused his death wore not caused by the burning of a 
building at all. and that the double liability of the company 
provided in Part C does not arise* in this case*. The <|ue*stiem to 
be de*tennine*el by us is whedher under these findings of fact tIn
case is one within Part (i of the policy.

There* has been mueh conflict of judicial opinion upon the 
point. The learned trial Judge* held that “it was tin* very kind 
of case that falls within this clause*." A majority of the* Divi
sional Court (the* Chief Justice with much hesitation) re ache-el 
the* e*emclusiem stated by Mr. .lustier Itielelell that “the* injuries 
which e*ause*d the eh*ath are* the* burns," and that “the* burns 
were* e*ause*el primarily ami immediately by the* fire*”—the* fire* 
was “the* proximate cause*," e>r, as Chief .lustier Ialeonbrielge* 
put it, that “the injuries * ' nett freun the* fit but fretin the*
fire." Hetelgins, ,1., e!issc*nting in the* Appellate* Divisiem, based 
his judgment on the* same* grounds, namely, that the* injuries 
“happemcei freun a flame.”

A majority of the* Appellate* Division he*lel with the* trial Judge* 
and Mr. Justice Latchforel, e»f the* Divisional Court, that the* 
case was one* ele*arly within Part (i etf the* polie*y, a ne I that a fit 
was the* proximate* am I e*ffie*ie*nt cause* etf the* happening etf the* 
injuries causing death.

I have* re*ael e*are*fully all the* e*ase*s cite*el by the le*arm*el Judge's 
in their judgments, but I cannot fine! that any of the*m afford 
us much assistance in the* cetnst ruction etf this clause* (î. In 
those e*ase*s the* epmstion under the* sperial terms etf the* assurance 
policies was : What was the* cause etf the* death of the assured? 
Ile*rc that is nett the* main or controlling question, which is: 
What was the cause of the* happening of the injuries which caused 
deathl

It is not, then, a question as it was in the* two English case's 
cited: Wins pear v. Accident Ins. Co., in 1880 (6 Q.B.D. 42),
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ami Lawrence v. Accidental Inn. Co., in 1881 (7 Q.B.D. 210) 
whore the cause of death was considered. It is a question of 
the cause of the happening of the injuries which caused death.

The cause of the happening of these injuries is found ex
plicitly stated in the findings of fact of the trial Judge accepted 
by all the Courts as sustainable under the evidence. The fit 
was the efficient cause of the injuries received by the deceased 
assured and from which he died. 1 agree with the judgment 
of the Appellate Division stated by Meredith, J.A., that this 
fit was the predominate and proximate cause of the injuries, the 
seorehings or burnings of the laxly of the assured, which caused 
his death, and that “the fit set the fire free and Ixmnd the man 
while it burned him.”

It (Jim's seem to me that to hold such a case as this not to be 
within Part (î of the policy would be to disregard its plain words, 
and leave it practically meaningless. Construing the policy as 
a whole, it seems clear that no liability arises under it at all except 
in those eases of “bodily injuries caused solely by external, 
violent and accidental means.” The plaintiff brought herself 
within that risk and satisfiwl the onus which lay upon her when 
she proved that the death of her husband was caused by the 
burning of his lxxly from the upset lamp. Now, if she had proved 
that her husband had died simply from a “fit,” and had failed 
to prove any “Ixxlily injuries ealist'd solely by external, violent 
and accidental means” which in themselves caused his death, she 
could not have recovered under the policy at all. It was common 
ground that this onus had Ix'en satisfied.

Then comes the next question as to the amount recoverable. 
It seems to me it was just such cases as this of Ixxlily injuries 
caused by fits and in turn themselves causing death that this 
clause 0 was intended to cover.

To my mind the language of the clause itself is not ambiguous. 
If it was so, the Court might be justified in straining the language 
used against the company, which, of course, prepared the policy. 
It appears to me the clause clearly expresses and limits the com
pany’s liability in cases of injuries happening from fits and causing 
death. With great respect, I think it is putting a forced con
struction uixm the clause to say that the injuries of burning and 
scorching of his lxxly were not “injuries happening from fits.” 
Of course, the “flame” or the “fire” caused the injuries, but 
they none the less “happened” from the fits which were, in my 
judgment, the proximate and efficient cause of the injuries from 
which death resulted.

The clause did not limit or affect the company’s liability in 
cases of death arising directly from fits and without any “ex
ternal, violent and accidental means.” Such a death was not 
covered by the policy at all, which was one of accident insurance 
simply. It did, however, cover, and was intended to cover,



16 D.L.R. | Wadsworth v. Can. Ry. Acc. Ins. Co.

cases of death caused by bodily injuries happening from fits, 
which, in my judgment, is the case before us.

The object, purpose and intent of the clause can be gathered 
from reading the collocation of other causes than “fits” men
tioned in it. Such purpose was to provide a limited liability 
only in cases of injuries happening to the person assured from 
any of the several causes mentioned and causing death. Once 
that conclusion is reached as to the object and intent of the 
clause, then it follows, to my mind-at any rate, that not only 
are the cases relied upon by the appellant on policies which 
raised the question of the “cause of death" irrelevant, but that 
the findings of fact of the trial Judge bring the case directly 
within clause G.

I think the appeal should be dismissed with costs.

Duff, J. (dissenting):—After the most anxious considera
tion, the view at which I have arrived is that the respondent has 
failed to shew that this case is governed by Part G. In order 
to bring the case within that part, the re? must make
it appear that the injuries which led to the death of the 's
husband come within the description “ injuries happening from 
any of the following causes . . . fits.”

Questions of legal causation, to use a very loose phrase, 
commonly give rise to marked differences of judicial view; and 
this case is no exception. When the term “cause” is used in 
common speech, one does not, of course, use the word in any 
strictly logical sense, but (abstracting from the totality of the 
conditions) one indicates some class of facts or some relation 
brought into prominence by the practical interest of the moment; 
and such terms as “cause” and “proximate cause," when em
ployed by lawyers in denoting the grounds for assigning legal 
responsibility or in defining the conditions of such responsibility, 
ought to be interpreted in light of the known meaning usually 
attached to such phrases and their equivalents in similar circum
stances. And, indeed, speaking more generally, in the case of 
insurance policies—prepared by professional men on behalf of 
an insurance company—where phrases that have been construed 
in well-known cases are made use of, it may be presumed that 
the insurance company so employing them had such decisions 
in view.

Now, it so happens that stipulations which, in my judgment, 
ought to be considered as in all relevant rt pects equivalent to 
that in question hen have been interpreted by very high authority 
in reported decision which have since been applied in other 
cases without a doubt ns to the correctness of them; and, adopt
ing, as I do, the principle of construction above indicated, the 
real point for déterminai‘on seems to be whether the circum
stances of this case are so different from the circumstances of
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the cases in which the decisions referred to were pronounced ns 
to require us to hold that this case falls on the other side of the 
line.

Those decisions have this in common; that the insured having, 
as the immediate consequence of being seized by a fit, been ex
posed to a noxious agency which destroyed his life, it was held 
that the injury that was the immediate cause of death was not 
“caused" by the fit within the meaning of tin- insurance policy. 
In the first of these cases, Winspcar v. Accident Ins. Co., 6 Q.B.D. 
42, the Court held that the insured having been drowned as a 
result of falling into a stream while in a fit, the “cause" of death 
was not the fit. This decision was followed in Lawrence v. Acci
dental Ins. Co., 7 Q.B.D. 216, and in Manufacturers' Accident 
Indemnity Ins. Co. v. Dorgan, 58 Fed. R. 645, and was referred 
to seemingly with approval in Accident Ins. Co. v. Crandal, 120 
U.S.R. 527, at 532.

In delivering the judgment of the Supreme Court of the 
United States in this last-mentioned case, Mr. Justice Cray, dis
cussing the case of suicide committed while in a state of insanity, 
said :—

If insanity could he considered as coming within this clause, it would 
be doubtful, to say the least, whether, under the rule of the law of insur
ance which attributes any injury or loss to its proximate cause only, and 
in view of the decisions in similar rases, the insanity of the assured, or 
anything but the act of hanging himself, eould he held to hr the rouse of 
his death: Scheffer v. Kadroad Vo., 10.">. U.S.R 249 at 252; 7'rrir v. Hail- 
tray Passengers' Assurance Co., 5 H. A X. 211, 0 II. & X. 839 at 845; 
Itnjnnldx v. Accidental Ins. Co., 22 L.T. 820; Wins/tcar v. Accident Ins. Co., 
42 L.T. 900, aflirmed 6 Q.B.D. 42; I Mirrc nee v. Accidental Ins. ('«#., 7 Q.B.D. 
210, 221; Scheiderer v. Travellers' Ins. Co., 58 Wis. 13.

I cannot satisfactorily distinguish in principle tin* W inspear 
case, 6 Q.B.D. 42, from the present. Accepting the trial Judge’s 
finding that the breaking or explosion of the lantern was in some 
way connected with the onset of an epileptic seizure, still the 
immediate cause of the injuries was the fire coming into contact 
with tin- insured or the insured coming into contact with the 
fire. The fall that led to the drowning of the insured in the one 
ease seems no more remote from 'the suffocation that ensued 
than was the fall which it may be assumed in the case before 
us, directly or indirectly, brought the fire into contact with the 
body of the unfortunate victim. If the deceased, being over
taken by a seizure, had fallen into a fire and been burned in such 
a manner as to cause his death, the analogy with the facts of 
the Wins/tcar ease, 6 Q.B.D. 42, would be obviously complete. 
The analogy would not be less obviously complete if it had ap
peared that as the immediate result of falling upon the lantern 
or if in some other way as the immediate and direct consequence 
of the fit the clothing of the deceased had been brought into 
direct contact with and had caugh: fire from the flame of the
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lantern itself. It appears to me to he plainly impossible to affirm, 
upon the1 facts in evidence, that the burning of the insured's 
body from which he «lied was not solely attributable to some 
part of his clothing being brought into direct contact with the 
flame of the lantern by some movement which followed imme
diately upon his seizure. Holding this view, the decision of the 
ease appears to me to be governed by the decision of the Court 
of Appeal in the Wiwtpcar case, ti Q.B.D. 42.

I am not overlooking the argument that this construction 
of Part G deprives some parts of that stipulation of all meaning— 
for example, in the application of the provision to “injuries 
happening from sleep-walking.’’ I am not convinced that this 
is so. And a comparison of Part (' with Part (1 shews that, in 
framing the policy, the distinction between injuries suffered while 
in a given situation ami injuries attributable to a situation or 
a condition as a “cause” was not overlooked. At all events, my 
view is that in d«‘aling with the subject of injures arising from 
fits, it was easily possibh- for the insurance company to make 
it clear by apt language that the construction acted u{>on in the 
Winn pear case, (i Q.lbl). 42, was to In* excluded. And the 
respondents having not only failed to do so, but having, on the 
contrary, used the words as 1 think indistinguishable in effect 
from the phrases construed in that ami subsequent cases, the 
consideration which prevaile«l in those cases ought to In* given 
effect to here.

Anglin, J. (dissenting): The material facts ami the relevant 
portions of the insurance policies sued on are s«*t out
in the judgments of the provincial Courts particularly in the 
very careful opinion delivered by Mr. Justice liiddell in the 
Divisional Court.

That the injuries sustained by the injured were not “caused 
by th<* burning of a building, etc.,” was a conclusion accepted 
in both the provincial Courts, and, in my opinion,
is th«i only reasonable conclusion to be drawn from the evidence. 
This dis|H»ses of the plaintiff’s claim to recover double payments 
under Part C of the |M>licies.

There is no doubt that the death of the insured was caused 
by burns. It is a legitimate inference from tIn* evidence that the 
fire from which these burns were received was ignited as the 
r«‘sult of a lantern being either dropped or knocked over by the 
insured owing to his loss of self-control while in a fit. As put 
by I.4itchford, J., who dissented in the Court:—

Mrs. Wadsworth was obliged to establish, and did establish that ex
ternal, vinh*nt and accidental means caused injuries to her husband and 
that injuries caused by such means causi‘d his death.

While the case is, therefore, covered by the policies, the
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question for determination is whether the hums, which caused 
death, sustained under these circumstances, wore “injuries hap
pening from any of the following causes, viz., . . . fits,"
within the meaning of Part (1 of the policies, so that the plain
tiff’s recovery should be limited to one-tenth of the amounts 
which would be payable if death had been due to some accident 
wholly disconnected with fits or any of the other special matters 
included in Part C». Five Judges—Middleton and Latchford, JJ., 
and Cîarrow, Meredith, and Magee, JJ.A., have held that they 
were—and this was the opinion of the majority in the Appellate 
Division ; while four Judges—Falconbridge, (\J., Hiddell, J., and 
Maclaren and Hodgins, JJ.A.—have held that they were not ; and 
this view prevailed in the Divisional Court.

Did the injuries, i.e., the burns, which caused the death of 
the injured, hapi>cn from the cause—fits? Were fits, in law, 
the cause of these injuries?

Two opposite views of the construction of clause G are pre
sented—both of them supported by cogent arguments. In one 
view the clause is dealt with without reference to canons of legal 
construction, and an effect is given to it which it may be sup
posed the insurers had in mind, although they may not have 
sufficiently expressed their intention. In the other view, the 
language employed is assumed to have been used in the light of 
ru!'*s laid down by the Courts for the construction of insurance 
contracts—and only the expressed intention to be gathered from 
the terms used when given the meaning thus put upon tliei is 
taken into account.

If, in construing these insurance policies, we might assume 
that neither the insured nor the insurer was aware of the well- 
known legal rule embodied in the maxim, in jure non remold 
causa sed proximo spectator, or of its constant and special a- 
tion in insurance law (17 Halsburv’s Laws of Kngland 507, 437, 
530; Broom’s Legal Maxims, 11th ed., 170 et sei/.), a very formid
able argument could be made for the defendants that it must 
have been just such an occurrence as that now before us that 
they meant to cover bv clause G.

Fits, sleep-walking and several of the other “causes’’ men
tioned in clause G do not, as a general rule, per se produce in
juries. They often occasion and give rise to other secondary 
causes from which injuries res ;lt. Therefore, it is contended, 
it must l>c to injuries immediately produced by such secondary 
causes themselves resulting from the enumerated causes that 
clause G was meant to apply. This aspect of the case is force
fully presented in the opinion delivered by Meredith, J.A., con
curred in by G arrow, and Magee, JJ.A.

But, in construing the language of an insurance policy, it is 
impossible to ignore a principle, of which the at ion is so 
well established in insurance law as is that embodied in the

4
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maxim now under consideration. To do so would he to introduce 
uncertainty in regard to the construction of contracts in daily 
use—a consequence to be avoided: Thames and Mersey Marine 
Ins. Co. v. Hamilton, Fraser & Co., 12 App. ('as. 184, at 400; 
Philips v. lices, 24 Q.B.D. 17, at 21. The application of this 
maxim sometimes makes against the liability of the insurer: 
Taylor v. Dunbar, L.R. 4 C.P. 200; Li vie v. Janson, 12 Hast 
048, at 053; it sometimes makes for it: Walker v. Maitland, 
5 B. & Aid. 171 ; Redman v. Wilson, 14 M. & W. 470. In either 
case, whether he is contracting for liability or is providing to 
exclude, limit or reduce it, the insurer, when he refers to the 
cause of loss, injury or death, must be taken to mean the proxi
mate and immediate cause: Fenton v. Thorley <t* Co., [1003] 
A.C. 443, at 454-5; lie Etherinyton and Tin Lancashire and York
shire Accident Ins. Co., [1000] 1 K.B. 501, at 001-2; Waters v. 
Merchants Louisville Ins. Co., 11 Pet. 213, at 223-1 ; unless he 
uses language which will clearly cover a remote cause and thus 
preclude the application of the ordinary canon, as was done in 
Smith v. Accident Insurance Co., L.R. 5 Ex. 302.

No doubt the present ease is distinguishable from two English 
cases much relied upon by counsel for the plaintiff—Winspear 
v. Accident Ins. Co., 0 Q.B.D. 42, and Lawrence v. Accidental 
Ins. Co., 7 Q.B.D. 210. In neither of these eases did the epileptic 
fit bring into activity the instrument which proximately caused 
the injuries or death. It was rather in the nature of a cause 
sine qua non. In the present ease the fit was undoubtedly, though 
not the immediate cause of the injuries from which death ensued, 
a causa causn causantis. Meredith. J.A., says that the fit was 
in a double sense the prédominâtive and proximate cause of these 
injuries—it caused the tire and it prevented the escape of the 
victim. In the Winspear Case, 0 Q.B.D. 42, and also in the 
American ease, Manufacturers' Accident Indemnity Ins. Co. v. 
Dorgan, 58 Fed. R. 055, cited by Riddell. .1.. the lit undoubtedly 
prevented the escape of the assured quite as much as in the 
present case, yet in neither instance was the fit on that account 
regarded as the efficient or proximate cause of the injuries. See 
also Reynolds v. Accidental Ins. Co., 22 L.T. 820. In Taylor v. 
Dunbar, already referred to, as in llusk v. Royal Exchange Assce. 
Co., 2 B. & Aid. 73 at 80; Walker v. Maitland, 5 B. & Aid. 171. 
at 174; and Bishop v. Pentland, 7 B. «V (’. 210, at 223, cited by 
Riddell, J., and in Pink v. Fleming, 25 Q.B.D. 300, cited at bar. 
the causes relied upon to found, or to exempt from, liability 
were undoubtedly in the direct chain of causation; they were 
not merely caustr sine quibus non; they were conste causarum 
causantium; but, because they were remote and not the imme
diate causes of the losses, they were deemed immaterial and 
were held insufficient in some of the eases to support liability, in 
others to exclude it. As put by Wat kin Williams, J., in the 
Lawrence case, 7 Q.B.D. 210:—
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11 in i-mu-iitiul . . . that it aliould lx* niaile «ait that the fit wan a
cause in the sense of being the proximate and immediate cause of the death 
la-fore the company are exonerated.

He quote* from laird Bacon's Maxims of the Law:—
It were infinite for tin- law to consider the causes <*f causes and their 

impulsions one of anothei; therefore, it eontenteth itself with the imme
diate eatisc.

My conclusion from these authorities is that, upon a proper 
construction of clause* (1, the injuries which caused the death 
of the insured did not n from the fit which In- suffered. 
Th<* fit was a remote cause; the proximate cause was the fire.

I do not rely on the decision of this Court in Canadian Casualty 
and /Inihr Co. v. lioultcr, 39 Can. 8.C.H. 558, la-cause of the 
stress placet! in the judgments in that case on the word “imme
diate” which was used in the policy.

I do not read clause (I as creating a new ami distinct liability* 
The injuries with which it deals art- the “bodily injuries caused 
solely by external, violent and accidental means,” to which the 
application of the entire contract is at its outset confined.

The indemnity for such injuries when they hap|a-n (inter 
alia) from fits is by clause <i reduced to one-tenth of the sum 
which would be payable under clause A if they happened from 
other causes. Clause (1 is a clause of limitation intnaluccd by 
the company in its own favour, and, like a clause of exception, 
is to la- given a strict construction.

Moreover, as is pointed out by Taft, J., in Manufacturers' 
Accident Indnnnily Co. v. Duryan, 58 Fed. It. 945, at 956:—

Puliviee are drawn by the l«-g»l advisers of the company, who study 
with care the derisions of the Court*, and, with those in mind, attempt to 
limit as narrowly as possible the scope of the insurance. It is only a fair 
rule, therefore, which Courts have udoptrtl to resolve any doubt or am
biguity in favour «if the insure«l und against the insuri-r: Fillon v. Accidental 
In». Co., 17 C.B.N.H. 122.

In view of the groat divergence of judicial opinion as to its 
proper construction, it would savour of temerity to insist that 
clause (i of the polich-s la-fore us is wholly fret- from ambiguity. 
While of the opinion that, when const rued according to well- 
establisheil legal principles, clause (î does not cover the present 
case, I am not prepared to say of those who hold the contrary 
view (adapting the language in which Meredith, J.A., refers to 
the Divisional Court) that “it is easily demonstrated that (they) 
err ami how." I appreciate the force of the argument in favour 
of the defendant company's contention. But, if I should la- 
wrong in the view which I have taken as to its proper construc
tion, I agree with Hudgins, J.A., that the ambiguity and uncer
tainty of the clause, which the defendants invoke, should la* 
resolved in favour of the assured: lie H rad le y and Essex and

5
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Suffolk Accident Indemnity Society, [MM2) I K.B 4If», at 422. 
430; Re Etheri nylon, 1 K.B. 501, at 500, 0(H).

With all proper respect for the learned Judges who think 
otherwise, I am, for these reasons, of the opinion that the correct 
conclusion was reached in tin* Divisional Court and that its 
judgment should he restored. The appellant should have her 
costs in the Appellate Division and her costs of tho appeal to this 
Court. The cross-appeal should he dismissed with costs.

Brode vu, J.:—I am in favour of dismissing this appeal for 
the reasons given by Sir Louis Davies.
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WINNIPEG ELECTRIC R. CO defendants, appellants i v.
SCHWARTZ 'plaintiff, respondent .

Supreme Court of Canada. Sir Charles Eitz/silrick. C.J.. I Jarirs, Idmgton, 
Duff, Anglin, and Brodeur, ,1,1. Xoremhcr 24, 1913.

1. Carriers ($ Il K I 212j—Xeuliuenck ok street railway Alixiwixi;
TIME TO AI.ICIIT.

Where the circumstances of the ease .ire such that positive and direct 
evidence on specific ;e cannot he given, as where a street-car
had stopped to permit a passenger to alight, and the latter, while in 
the act of alighting, is rendered unconscious so as not to he aide to 
remember what happened after getting t the car step, and where it is 
proved that when the car had proceeded only a short distance ahead 
without knowledge of the accident by any one on it, the passenger was 
found injured and unconscious by the track, and where there was no 
evidence to indicate any intervening cause, the jury may infer in the 
absence of any evidence for the defence, that the car had been negli
gently started before the passenger had alighted, and that such negli
gence caused the fall and consequent injuries.

[Schwartz v. Winnipeg Electric It. Co., «.) D.L.R. 70S, 23 Man. L.It. (HI, 
affirmed; McArthur v. Dominion Cartridgt Co.. |1(H).*>| AC. 72; and 
(Band Trunk It. Co. v. Ruiner. 36 Can. S.C.R. I so, referred to.)

Appeal from the judgment of the Court of Appeal for Mani
toba, Schwartz v. Winnipeg Electric R. Co., !) D.L.R. 70S, 23 
Man. L.H. 00, 23 W.L.R. OSS, affirming the judgment of ! ender- 
gast, J., at the trial, which, on the verdict of the jury, ordered that 
judgment should be entered for the plaintiff.

Cohen, for the respondent.

S. C.
1913

Fitzpatrick, C.J.:—This is an appeal from the judgment of 
the Court of Appeal for Manitoba in an action for damages for 
personal injuries sustained by the plaintiff while travelling as a 
passenger in a tram-car of the defendants. The plaintiff's claim 
is based upon the allegation that her injuries were the conse
quences of a fall caused by the negligence of the motornuin or

Sir Charlea 
Fitzpatrick, C.J.
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conductor of the car which was started suddenly after having 
been brought to a stop to enable her to get off.

The plaintiff and one Winkler are the only witnesses who 
testify to the occurrence. At the close of the evidence for the 
plaintiff, counsel for the defendant company submitted there 
was no evidence of negligence. It appears that the plaintiff 
rang the bell as a signal for the car to stop at the corner of Bushnell 
street. Having failed, presumably, to attract the attention of 
the conductor or motorman, the car proceeded at high speed 
in the direction of Gunnell street, when the plaintiff rang the l>ell 
a second time to manifest her desire to alight at that street. As 
the car was slowing down, plaintiff left her seat and moved in the 
direction of the door. When she reached that place the car was 
stopped; she says,
my right foot I put on the first step and after that I do not remember any-

The witness Winkler deposed that he heard a woman’s scream 
and ran to the scene of the accident, where he found the plaintiff 
lying on the road covered with blood and apparently dead. The 
car in which the plaintiff had been a passenger was seen to be in 
motion proceeding on its journey a very short distance ahead.

The question is: In these facts was there evidence enough of 
an apparent cause to leave the case for the decision of the jury?

The point is not free from difficulty, but I am of opinion that, 
in the circumstances, the trial Judge was justified in leaving it to 
the jury to say whether the company being under a duty to stop 
the car in answer to her signal for a sufficient time to allow the 
plaintiff to alight, the inference of negligence should be drawn.

It is to be assumed that if proper care is used by the company 
a passenger may alight in safety from a tram-car, and. in the 
circumstances of this case, there is a rule of evidence which calls 
upon the carrier in the first instance to exonerate itself by negativ
ing negligence.

If there was doubt on the evidence of the plaintiff and Winkler, 
tin* conduct of the officials of the company at the time of the 
accident may have served to turn the scale. The plaintiff was 
undoubtedly a passenger on the car, and in attempting to alight 
the accident occurred, and there is further evidence in the record. 
The rules of the company required that in cases of accidents the 
motorman and conductor should render assistance and make a 
report of the occurrence. They did neither, and the reasonable 
presumption is that their omission in that respect was due to the 
fact that the accident must have happened without their know
ledge. The jury would he justified in Liking this circumstance 
into account when considering the probabilities of plaintiff's 
theory that she was thrown from the step by a violent jerk when 
the car was started suddenly by the officials in ignorance of the 
position in which she then was.
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On the whole 1 am of opinion that this appeal should he dis- CAN 
missed with costs. s r

Davies, —The question we have to determine is whether 1P1 * 
there was evidence to justify the findings of the jury with respect Winnihku 
to the fact that the ear had stopped when the plaintiff attempted Electric 
to alight from it and had negligently started again and thrown R r* °* 
her to the ground before she had ti i*d. Schwartz.

On the first point we have the positive evidence of the plaintiff ^—
that the car had stopped, with an apparently clear and connected 
statement of the circumstances leading up to the stoppage. The 
only possible doubt as to the correctness of her statements arises 
from the rather uncertain and doubtful evidence of the only other 
witness called who sjieaks of the fact of the stoppage of the car.
The jury surely had the right to accept the clear and 
statement of Mrs. Schwartz on the point.

Then, as to the finding of the negligent starting of the car 
having been the cause of her falling or l>cing thrown to the pave
ment, Mrs. Schwartz frankly states that the shock she received 
from her fall completely destroyed or benumbed her memory of 
the facts immediately connected with her falling, ami that she 
could recall nothing which happened from the moment she at
tempted to step from the car till after her recovery from the 
shock caused by her fall to the pavement.

The company, at the close of plaintiff's case, moved for a 
nonsuit, and that being refused did not call any witnesses. The 
question is whether, in the absence of direct evidence on this 
point of negligence, there should have been a nonsuit, or whether 
it was o|H*n to the jury to draw as a fair and reasonable inference 
from such facts as had lxx*n'proved that the car had stopped and 
had started negligently, causing the plaintiff's fall.

There were decisions given by this Court before that of the 
Judicial Committee in the case of McArthur v. The Dominion 
Cartridge Company, [1005] A.C. 72, to the effect that positive 
evidence of specific negligence causing the injuries complained of 
must lx; given to enable an injured person to recover damages.
Since that decision, however, this Court has followed the rule or 
principle there laid down, namely, that where the circumstances 
are such that positive and direct evidence on specific negligence 
cannot In* given, it is open to a jury, if the facts as proved are 
sufficient, to find such negligence as a fair reasonable inference 
from those facts. It was upon that rule we decided the case of 
The (irand Trunk Railway Co. v. Hainer, 3G Can. S.C.H. 180, 
and many eases since then.

Now, in the case before us, what have we had proved? First, 
the high speed at which the ear was moving and its stoppage 
after the second signal from the plaintiff to permit her to 
Secondly, the passenger's progress during the slowing-down of the 
car towards the door of exit, and, on the stoppage, her attempt to

6
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stop to the ground, in which attempt she either fell from, as is 
suggested by the appellants, a sudden attack of vertigo, or, as 
found by the jury, was thrown down by the sudden, negligent 
starting of the ear. There was no evidence whatever of any negli
gence on the passenger's part or facts proved from which a fair 
inference of negligence could be drawn. Thirdly, the fact that 
the car rapidly moved on its way after stopping without those 
controlling it presumably having knowledge of the accident.

It is inconceivable that with such knowledge the car should 
have been allowed to proceed and no aid or assistance tendered 
the injured passenger left lying on or alongside of the car track. 
The presumption of ignorance of the accident on the part of the 
car-men is overwhelming; especially when considered in light of 
the fact that another car was following very close after them. 
They probably thought the passenger had safely alighted.

Under those circumstances, and without any other suggested 
possible inference than that the violent fall to the pavement 
might have been caused by a sudden attack of vertigo, I have no 
difficulty in concluding that the finding of the jury has a pre
ponderating weight in its favour, because it is the more fair and 
reasonable inference from the proved facts. The other suggested 
inferences seem to me rather to be classed as conjectures than fair 
inferences.

A jury cannot, of course, select as between equally probable1 
and fair inferences one which they prefer. It is essential that their 
finding should not only be fair and reasonable, but that it should 
be of preponderating weight over other possible inferences.

Idington, .1.:—The appeal ought to be dismissed with costs.

Duff, J.:—I think there is evidence in support of the verdict. 
It is no part of my duty to say whether I think it is right or not.

Anglin, J.:—The sole question raised upon this appeal is 
whether there was evidence sufficient to warrant the finding of 
the jury that the plaintiff fell from the step of the defendants’ 
car, as she was in the course of alighting from it at a proper 
stopping-plan» and while it was stationary, and their inference 
that this was due to the negligence of the defendants’ servants in 
improperly starting the car l>efore the plaintiff had reached tin» 
ground. From tin» plaintiff herself we have direct evidence that 
the car had stopped (the jury was entitled to disregard the evidence 
given by Winkler, if it is really in conflict with that of the 
plaintiff on this point), that she was in course of alighting and 
had one foot on the first step and the other either on the platform 
or in tin» air on its way to the second step. At that point her 
knowledge of >vhat occurred ceased. That she fell violently to 
the ground is undisputed. That the company’s servants in charge
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of the car from which she fell were ignorant of her fall is an irre
sistible inference from the fact that they proceeded on their way 
leaving her lying seriously injured on the ground, unless we are 
to assume on their part a callousness and disregard of the com
pany’s rules almost incredible. A moment or two later she is 
found lying-dangerously near the track, so much so that the con
ductor of a following car moved her body out of the way. Ac
cording to her evidence the plaintilT was proceeding to alight with 
care. There is no evidence to warrant any suggestion of vertigo, 
fainting, tripping, or being run down by a passing vehicle as the 
cause of her fall and injuries. The inference that her fall was 
caused, as the jury have found, is not only fair and reasonable; 
it seems to In* the most probable inference that could bv drawn 
from all the facts. The negligence involved in starting a car 
from which a passenger is properly alighting before ascertaining 
that she has reached the ground is indisputable.

The appeal fails and should be dismissed with costs.

Brodeur, .1.: -The only question is whether the jury could Brodrur. j. 
from the facts established infer that the street railway company 
is guilty of negligence.

The plaintiff, respondent, Mrs. Schwartz, was alighting from 
a street car of the company defendant. She states in her evidence 
that she rang the lx-11 to stop the car; that the car stopped, and 
that she started to alight from the car, and she states, moreover, 
that from that moment until some days afterwards when she 
found herself on a hospital bed with serious injuries as a result 
of her fall on the street, she was unconscious.

The jury returned a verdict that the employes caused tin- 
car to start when the plaintiff was proceeding to alight.

The company did not find it advisable to bring those em
ployees to testify that they had given to the lady all the time 
necessary to safely alight. That lady fell on account of her faint
ing or on account of the starting of the car before she alighted.
The accident is necessarily due to one of those circumstances.
The jury could draw the inferences from all the circumstances of 
the case that the company was negligent.

The ap|H*al should be dismissed with costs.

.1 /ijhwI dismissed.
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TAYLOR v. GAGE.
Ontario Supreme Court ( Appellate Division), Meredith, C.J.O., Maclaren, 

Magee, and Hod gins, JJ.A. December 15, 1913.

1. Highways ( 11E 2—95)—Right ah to materials in—Unopened road
ALLOWANCE—REMOVAL OF EARTH—NECESSITY OF BY-LAW AUTH
ORIZING. *

Tliv removal of earth by an individual for bin own use from an 
unopened road allowance can he authorized by a county council only 
by by-law, notwithstanding a portion of the earth was used in im
proving a near-bv road.

\Pratt v. City of Stratford, 14 O.R. 290. 19 A.R. 5. distinguished : 
Croft v. Town of Peterborough, 5 U.C.C.I*. 35; and Reid v. City of 
Hamilton, 5 U.C.C.P. 299, referred to.]

2. Highways (SI E2—95)—Right ah to materials in—Unopened road
ALLOWANCE—REMOVAL OF EARTH FROM—RIGHTS OF ABUTTING

For a person to remove earth from an unopened road allowance 
without the authority of a municipal by-law is an actionable wrong 
where injurious to an adjoining owner as an interference with bis 
means of access to or the drainage of bis land.

Action to recover damages for the making by the defendant 
of an excavation in the road allowance opposite the defendant’s 
property, which, as the plaintiff alleged, rendered it impossible 
for him to use the road allowance as he had been accustomed to 
do, and for injury done to his land and the fruit trees growing 
on it, caused by the excavation having been made ; and for an 
injunction restraining the defendant from further excavating 
and removing the earth from the road allowance in such a man
ner as to injure the plaintiff’s property or his user of it.

The defence was that what was complained of was done under 
instructions from and by the authority of the Corporation of the 
Tow of Salt fleet, and was a necessary work for the improve
ment of the property in the locality and the opening up of the 
highway.

The action was tried at Hamilton by Falcon bridge, C.J. 
K.B., sitting without a jury.

(i. S. Kerr, K.C., and O. C. Thomson, for the plaintiff.
IV. T. Evans and S. If. Slater, for the defendant.

March 14. Faloonbridge, C.J.K.B. :—No by-law w'as passed 
by the township authorising the defendant to do the work com
plained of. There was not even an agreement duly signed or 
executed between the defendant and the township. There wras 
only what was termed a meeting of council on the ground, when 
a verbal resolution was put and declared to be carried.

The action is not against the township, and the arbitration 
clauses of the Municipal Act have no application.

The plaintiff has suffered and will suffer damage by depriva
tion of access, and injury to fruit trees by excessive drainage.

6
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But (especially in view of the fact that tin* plaintiff’s fence 
seems to lie 23 or more feet on the road allowance), 1 think the 
question of damage, if any, should form the subject of a refer
ence to the Master.

Some witnesses swore that the value of the plaintiff’s pro
perty has been enhanced by what the defendant has done.

.Judgment for the plaintiff, with an injunction restraining 
the defendant from further excavating or removing earth.

All questions of costs and further directions reserved until 
after the Master’s report.

The defendant appealed from the judgment of Falcoxbridge, 
C.J.K.B.

The appeal was dismissed, Magee, J.A., dissenting.
G. Lynch-Staunton, K.C., and IV. T. Kraut, for the appel

lants, argued that, unless the plaintiff could shew some injury to 
himself, not common to tin- world, he could not recover: Itaird v. 
Wilson (1872), 22 ('.P. 491, following Winterlwltom v. Lord 
Derby (1867 . L.R. 2 Ex. 316. Meredith, C.J.O., cited 0 'Neil 
v. Harper (1913), 13 D.L.R. 649, 28 O.L.R. 635).
The plaintiff was authorized by the council to pro
ceed with the work; and, though the authorisation docu
ment was lost by the Reeve, its existence ami contents 
were proved by oral evidence at the trial. It was not necessary 
that a by-law should he passed, and the defendant must have 
recourse to the Municipal Act for his compensation, if any: 
Pratt v. City of Stratford (1887-8), 14 O.R. 260, 16 A.R. •'>: In 
rc Yeomans and County of Wellington (1878-9), 43 IJ.C.R. 522, 
4 A.R. 301. The township corporation might Ik* held liable for 
what the defendant did, if it were viewed as the act of a servant, 
without any by-law being shewn: Lewis v. City of Toronto 
(1876), 39 U.C.R. 343. As to compensation see the Municipal 
Act, 3 Edw. VII. ch. 19, sec. 437. See also secs. 600, 637, sub
set*. 2. No by-law is needed to remove a fence or open a road ; 
Township of Gloucester v. Canada Atlantic 7f.1V. Co. (1902), 3 
O.L.R. 85, affirmed in 4 O.L.R. 262; N evil I v. Township of Loss 
(1872), 22 C.P. 487. The defendant is not liable for work auth
orised by the council: liaskerville v. City of Ottawa (1892), 20 
A.R. 108; McDonald v. Dickenson (1897), 24 A.R. 31.

J. Bickncll, K.C., and G. C. Thomson, for the plaintiff, the 
respondent, argued, upon the facts, that the value of the plain
tiff’s land had been decreased and damage done by the excava
tion. The township corporation had done no corporate act to 
make itself liable for compensation: Ayers v. Town of Windsor 
(1887), 14 O.R. 682. The word “altering” in 3 Edw. VII. ch. 
19, sec. 632 (1), covers what was done by the plaintiff in this 
ease: Biggar’s Municipal Manual (1900), p. 859. Pratt v. City
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gravel must he done by by-law ; .‘1 Kdw. VII. oil. 19, sec. 640, 
sub-sec. 7 ; and reference should be had to sec. 325 as to the

oIüb.

general jurisdiction of the council.
Lynch-Staunton, in reply, referred to the evidence upon the 

question of the sale of gravel.
Mmdltb,

C.J.O. December 1.1. Meredith, C.J.O. This is an appeal by the 
defendant from the judgment ol‘ the Chief Justice of the King’s 
Dench, dated the 14th March, 1910, after the trial of the action 
before him, sitting without a jury, at Hamilton, on the 23rd 
January, 1913.

The respondent is the owner of part of lot No. 32 in the 3rd 
concession of the township of Salt fleet, and the appellant is the 
owner of part of lot No. 33 in the same concession, and between 
these lots there is an original allowance for road, which extends 
southerly from the macadamized road in front of these lands 
to and beyond the property of the Hamilton Grimsby and 
Beamsville Electric Railway Company, and the action is brought 
to recover damages for the making by the appellant of an exca
vation in the road allowance opposite to the appellant's pro
perty, which, as the respondent alleges, renders it impossible for 
him to use it as he had been accustomed to do; and for injury 
done to his land and the fruit trees growing on it caused by 
the excavation having been made ; and he also claims an injunc
tion to restrain the appellant from further excavating and re
moving the earth from the road allowance in such a manner as 
to injure the respondent’s property or his user of it.

The defence of the appellant is, that what is complained of 
was done under instructions from and by the authority of the 
Corporation of the ~ of Saltfleet, and was a necessary
work for the improvement of the property in the locality and 
the opening up of the highway ; that the corporation, acting 
within its jurisdiction, by by-law ordered and directed that the 
highway west of the respondent’s property should he opened up 
and made safe for public travel and to be used as a highway : 
that the respondent will not lx* injured, hut will he benefited, by 
the work being done ; that the respondent never used the high
way as an approach to his property ; and that the new road 
when completed will afford an additional means of access, and 
will be a great benefit, to it; and that the respondent “has 
wrongfully fenced in, and is in possession of, the easterly por
tion of the highway, varying in width from 23 to 25 feet, which 
affords him ample means of access to his property from the 
King street road over the same grade as he originally enjoyed.”

The learned Chief Justice found in favour of the respond
ent, and directed that judgment should be entered restraining

0567
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tin* appellant from further excavating or removing earth from 
the highway, and for a reference as to damages; reserving 
further directions and all questions of costs until after the re
port.

The judgment is based upon the hypothesis that the appel
lant was a wrongdoer because no by-law was passed by the 
council authorising him to do the work, and the judgment of the 
Chief Justice was that the respondent had suffered and would 
suffer damage ‘by deprivation of access, and injury to fruit 
trees by excessive drainage.”

It was argued by counsel for the appellant that the work 
that was being done was one which the council had authority, 
without the passing of a by-law. to do; and that the finding that 
the respondent had been deprived of access to his land, and that 
injury had been done to his fruit trees, was not warranted by 
the evidence.

The respondent testified that tln-re was a lane on his land 
lending from his barn to tin* road allowance, and running at 
right angles to it; and that lie used the part of the road allow
ance south of the lane every day in going to his pasture-field, 
and the north part of it several times a week during the summer 
months “drawing into his barn;” that the road allowance south 
of the lane could not lie used for vehicular trallie owing to a 
declivity commencing near the lane, but that it could lie. and 
was, used for driving his stock to water at a creek at the foot of 
the hill ; that the appellant, by making a gravel pit out of the 
road, 12 to 16 feet deep, had rendered it impossible for the re
spondent to use tin* road allowance as lie had been accustomed 
to use it: and that, besides this, the fruit trees and strawberries 
growing within 40 or 50 feet of his fence were damaged “on ac
count of the drainage.”

The testimony of the respondent was corroborated by several 
witnesses, and there is. I think, no ground for disturbing the 
finding of the learned Chief Justice.

Then as to the justification set up by the appellant. The 
facts on this branch of the case are not in dispute. The appel
lant was desirous of dividing and laying out his land into build
ing lots. A ridge, commonly called a “hog’s back,” crossed the 
lands of the appellant and the respondent and the road allow
ance, and the land sloped both to the north and to the south 
from the “hog’s back,” the top of which was from 16 to 18 feet 
higher than the land at the foot of the declivities to the north 
and south.

In order to make his lands suitable for division into building 
lots, it was desirable, if not necessary, that the appellant’s land 
should lie levelled by cutting down the ridge and filling up the
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lower parts, and that the road allowance should be dealt with 
in the same way.

With a view to carrying out this object, the appellant ap
plied to the tow council to pass a by-law giving him per
mission to remove from the highway between the south side of 
the i and Grimsby stone road and the northerly limit
of the right of way lands of the Hamilton Grimsby and Hearns* 
ville K hr trie Railway Company, the sand and gravel for the 
purpose of laying cement sidewalks.

A by-law was drawn up by the appellant, intituled ‘‘By
law number respecting the grading of the road allowance be
tween lots .'12 and Tl in the .‘trd concession of the township of 
8a 11,fleet, and being on the easterly side of Coronation Hark Sur
vey,” m., the appellant's land. The by-law recites his applica
tion : and, by its enacting clause, the consent, permission, and 
authority of the council is given in tin* terms of the application, 
subject to a qualification expressed in these words, “said grade 
not to be lower than King street, and to be approved of by the 
township council.”

This by-law was read a first and second time on the l!Mh 
April, MM2, but a motion, made on the 14th May following, that 
it should Ik* read a third time and passed, was negatived, and it 
was never passed, owing, as appears from the council minutes, 
to the adverse report of a committee which had been appointed 
to look into the matter of the application.

A short time after this action had been taken, the members 
of the council met the on the road allowance, and an
agreement was made between them that tin* appellant should be 
allowed to grade and remove the gravel from that part of the 
road allowance lying west of the respondent’s fence, from King 
street south, to a level 12 feet below the highest point of the 
ridge, but in no ease to be lower than King street, on condition 
that the should, during the year 1912, gravel tlu*
highway from King street north to Main street ; grade the 
side of the road allowance to the grade of the Grimsby
ami Beamsvillc Railway tracks, tin* council furnishing a pipe, 
or cement culvert, for the watercourse which crossed it, and 
gravel a macadamized part of Main street, and a part of it 
which was not macadamized, if the council should macadamize 
it—the whole of the work to be done during the year 1912.

I speak of these being the terms of the agmmient, although 
they differ somewhat from the terms which the members of the 
council who were examined as witnesses, and the appellant, testi
fied, were agreed on; and I do so because the terms of the 
arrangement are set out in a by-law which was prepared by or 
at the instance of the appellant, for giving effect to what had 
been agreed on.

6
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According to tin* testimony of the appellant, the by-law had ONT. 
been prepared before, and was discussed at, the meeting, and he s (,
produced what lie said was a copy of it, with the alterations in 1913

it that had been agreed upon ; and, according to his testimony, ----
this by-law was signed by him and by the Reeve ; but in this I 1 OH 
am satisfied that he is mistaken—no signed document was pro- Oaor. 
duced, and it is most unlikely that the by-law which the appel- ----
i *i i **ii Melt'd Ith,lant said was a copy ot the document that was signed, would c.j.o. 
have been signed by the appellant. It is in form a by-law and 
not an agreement, and it was not, as is shewn on the face of it. 
intended to be signed by any one but the Reeve and Clerk of 
the municipality. It does not appear that what was done at this 
meeting was communicated to the Clerk, and no record of it 
appears in the minutes of the council, and the by-law was never 
passed or even introduced.

It is clear that it was contemplated that the arrangement 
should be evidenced by a by-law of the council, and the proper 
inference, I think, is, that it was not to become effective unless 
or until the by-law should he passed; although there was evi 
deuce that the appellant was told by the members of the coun
cil at the meeting that lie might go on at once with the work.

It was contended by Mr. Lynch-Statin ton that what was 
done by the appellant in removing the gravel from the high
way was done under the authority and by the direction of the 
council ; that, if the council hud done it by its own 
officers, it would have lieen a lawful act done in the per
formance of its statutory duty as to the repair of highways ; 
and that it was not the less lawful because it was done by the 
appellant, who was in the same position as if lie had been em
ployed by the council to do the work ; that it was not neces
sary that a by-law should have been passed to authorise the 
doing of the work ; and that, for these reasons, the action did 
not lie, and that the respondent’s remedy was to obtain compen
sation under the provisions of the Municipal Act; and in sup
port of that contention counsel cited and relied on /'raff v. ('ity 
of 8t rat ford, 14 OR. 260, 16 A.R. 5.

The decision of the Chancellor in that case was considered 
by Rose, J., in Ayers v. Town of Windsor, 14 O.R. 682, and dis
tinguished, upon the ground that in the Pratt case the work 
which was done was work which the defendants could have lieen 
compelled to perform, and he held that the work which had been 
done in the case lie fore him—lowering the grade of the highway 
—was not such as the defendants could have lieen compelled to 
perform, and that there was no authority to do it without a by
law having been passed providing for its being done.

The only reference to Ayers V. Town of Windsor in the
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Pratt ease was made by Ilagarty, C.J.O., who said (16 A.H. at 
j). 10) that in that case Rose, J., considered that a by-law was 
necessary.

In Shawxniyan Hydro-Electric Co. v. Shawinigan Water and 
Poutr Co. (11)12), 4 D.L.R. 502, 45 Can. S.C.R. 585, 603,
11 on, J., who was of counsel for the defendants 
in the Pratt ease, refers to it as one of those cases 
in which “where a duty had been imperatively im
posed upon a municipality and had to he discharged in ' “ ,*e
to a statute things necessary to he done to obey the law have 
been held impliedly as within a council's absolute power.” And, 
lie added : “The obligation of the city there rested on a statute 
imposing a duty ... No such duty had been imposed here. 
It. was left entirely optional.”

In the Pratt ease the injury of which the plaintiff com
plained was the raising of the grade of the highway on which his 
property abutted, which was rendered necessary for making the 
approach to a bridge which the defendants had built across the 
river Avon, and the holding was that a by-law authorising the 
doing of the work was not necessary. The judgment of the 
Chancellor, before the action was tried, was based upon
the view that ays and bridges were vested in the defend
ants. and that they had. “as owners or trustees for tile public, 
the right to repair and in repairing to improve streets and 
bridges without a by-law for that purpose” (14 O.R. at p. 263.)

in the Court of Appeal, Ilagarty, C.J.O., based his judgment 
on the ground “that the acts in consequence of which the plain
tiff claims damages were lawfully done by the defendants under 
their statutable powers and duties : that they had the right to 
do these acts without the formality of a by-law, as part of the 
ordinary duties imposed on them in the maintenance of roads 
and bridges” (16 A.R. at p. 12).

The view of Osler, J.A.. was, that the making of the approach 
might “properly he regarded as a work incidental to the prin
cipal work” (i.e.f the eiwtion of the bridge) “or as a work of 
necessary repair,” and that, “if so. a by-law was clearly un
necessary” (p. 16).

Macleiman, J.A., was of opinion that “the Legislature hav
ing declared” (i.r., by the special Act) “the bridge to be neces
sary, its erection became a duty of the corporation and obliga
tory upon them,” and that “repair of bridges is obligatory hv 
the general Act,” and that “the effect of the two enactments 
taken together clearly mode the g of this bridge obli
gatory,” and that “the bridge having been erected, and being 
properly made higher than the old, the raising of the approaches 
became a duty under sec. 530.” He was also of opinion that

8
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“the raising of the grade of the road where it approached the 
bridge and the construction of the parapet walls” might “both 
he regarded as acts of repair, the one to make the road as con
venient. and the other as .safe, as it was before, and if so they 
were obligatory on the council and, with or without a by-law. 
had to he done,” adding: “Hut without insisting that the acts 
were obligatory and not optional, it is sufficient if they were 
authorised corporate acts, and 1 think they were” (pp. 20-1).

Hurt on, J.A., dissented, being of opinion that the work was 
not one of repair, and that a by-law was necessary.

It would appear from these opinions that two of the Judges, 
the Chief Justice and Osler, J.A., were of opinion that the work 
of which the plaintiff complained was one of repair. As the 
Chief Justice said pp. 11, 12) : “Granted that they could, with
out a special by-law, expend a large sum in sulwtituting a costly 
new bridge for the old one, not raising or lowering the ap
proaches, 1 cannot see why the i • in the level, proper and 
necessary for the improved structure, at once alters their posi
tion. ... I cannot see any sensible distinction in principle 
between a four feet and a four-inch change of level. The most 
ordinary repair to a highway may involve constant change of 
elevations, consequent on the filling up of holes or marshy spots 
or the laying down of new material for the road, and it is quite 
possible that such alterations may injuriously affect the ap
proach to buildings or lands;” and, judging from the observa
tions of Osler, J.A., which 1 have quoted, he appears to have 
been of the same opinion.

Madennan, J.A., does not appear to have gone so far. and. 
judging from his observations which I have quoted, his opinion 
was, that it was only where the work was one which was re
quired to make the road ils convenient or as safe as it was be
fore—i.r., before the work was done—that it could be done with
out a by-law; that is to say, that, because it was necessary, owing 
to the raising of the level of the bridge, to raise the approaches, 
the latter work was one of repair which might be done without 
a by-law and I find nothing in his opinion to warrant the con
clusion that he would have held that what was done in the case 
at bar was a work of repair.

In view of all this, I do not think that the decision in the 
Pratt cast* is binding on this Court to the extent of requiring 
that we should hold that in all cases, and under all circum
stances, an alteration of the grade of the highway by a muni
cipal corporation is a work of repair which may be done without 
a by-law ; but that the decision must be taken to have depended 
on the particular circumstances of that case; and that the Court 
was mainly influenced, in coming to the conclusion which it

6
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reached, by the fact that the raising of the level of the highway, 
of which the plaintiff complained, had become necessary owing 
to the raising of the level of the bridge, and was therefore prac
tically a part of or incidental to that work.

In my opinion, the line of separation between acts which a 
municipal corporation may do in the discharge of its duty to 
keep in repair a highway under the jurisdiction of its council, 
without passing a by-law authorising them to be done, and acts 
done for the improvement of a highway, for which a by-law is 
necessary, is nowhere better pointed out than by Macaulay, C.J., 
in Croft v. Town Council of Peterborough (1856), 5 C.P. 35, 
45-6, 141, 148-9, 150; and I entirely agree with what is there 
said. See also Pc id v. City of Hamilton (1856), 5 C.P. 269, 
287.

In the case at bar, the two by-laws to which I have re
ferred seem to me plainly to indicate that what was proposed to 
be done was not to be done in the exercise of the corporation’s 
powers or duties as to the repair of highways, but was prac
tically a sale to the appellant of the graveV under the surface of 
the road allowance, the consideration for which was to be the 
spreading of part of the gravel upon other roads under the 
jurisdiction of the council of the municipality. If what was 
done was, in effect, a sale of the gravel to ^he appellant, a 
by-law authorising the sale was clearly necessary (Consolidated 
Municipal Act, 1903, sec. 647).

It may be that, incidentally, what the appellant would do 
in removing the gravel would have had the effect of grading 
the highway, but that was not the primary purpose of what 
was proposed to be done : and the fact that the gravel was to be 
removed only up to the line of the respondent’s fence, which 
encroached upon the highway to the extent of from 20 to 27 
feet along the whole length of his lot, is an indication that the 
removal of the gravel was not for the purpose of improving the 
highway, but of benefiting the appellant.

The contention of the appellant at the trial was, that the 
road allowance had never been opened, and that it could not 
be used for vehicular traffic ; and indeed that it could not be 
used even as a means of access to the respondent’s land.

In Hitlop v. Township of McOillivray (1890), 17 S.C.R. 479, 
it was decided that the duty of maintaining and keeping in re
pair roads under the jurisdiction of councils, imposed on cor
porations by the Municipal Act, only applies to roads which 
have been formally opened and used, and not to those which a 
township corporation, in its discretion, has considered it in
advisable to open ; and it follows from that decision that, the 
road allowance in question never having been opened and
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used, no duty to keep it in repair rested upon the corporation, ONT. 
and on this ground this case is, in my opinion, distinguishable s c
from -Pratt v. City of St rat font, 14 O.R. 260, 16 A.It. •*>. ivia

Great inconvenience would result from holding that what it ----
is said the appellant was authorised by the council to do might Iatlob

be lawfully done without a by-law. There is no record of any Game.
such authority having been given, and the respondent might M7^h
find great difficulty in establishing a claim for compensation c.j.o.
against the corporation. Had the council determined to open 
the road allowance, and to improve it, property-owners that 
would or might be injuriously affected by what was proposed 
to be done, would have had an opportunity of knowing of the 
intention of the council, and, if they hail desired to do so. of 
objecting to its being carried into effect.

I would affirm the judgment, upon the ground that what was 
being done by the appellant was not a work of repair which had 
been undertaken by him under the authority or by the direction 
of the corporation, ami that it was not such a work as might be 
lawfully done by the corporation itself, unless under the auth
ority of a by-law of its council.

The appellant should pay the costs of the appeal.

Maclaren and IIoduins, JJ.A., concurred.

Magee, J.A., dissented.

A ppml <li.smis.sul.

STEPHENSON v. SAN1TARIS Ltd. ONT.

Ontario Supreme Court l 1 ppellate Itiiisiom. MereJith. I'.J.O., Mayer, 8. C.
ami H ml yin*. JJ.A., ami Sulherlaml. J. Itrrembrr lit. 1013. 1013

1. Intoxicating liqiobh (I III A—.‘mu—Vm.awki i. hai.em—Or wiiat
i.hjiobh—21 2/* PU cknt. pbook.

Where tt whole*» le bottler ami neller of table water* wells a In it tied 
beverage to a restaurant keeper in a local option town with war
ranty that they can lie re mild by the buyer in the course of hi* 
huNincNN without thereby contravening the law. ami where the buyer 
relying «in such warranty keep* f«»r wale in hi* hu*ine** the com
modity in (| neat inn ami i* in consequence prosecuted ami convicted 
ami fined f«ir “unlawfully keeping li«|imr for the piirpoae of *ale, 
barter and trallic therein without the licence therefor by law pro
vided”; breach of the warranty i* estahliwheil upon pnaif that the 
lieverage contained more than 21 |ier cent, of pr«w»f spirits ami wa* 
within the prohibition of the local option law.

2. Damaokm (llll A4—401—Saus or bkvkbaueh fob be-hai.*—Wabbanty
ah xox-iktoxicatixo—Fixe ox behaijc vxueb i.iqi ob law.

Where a wholesale liottlcr ami neller of table waters well* a lN-ver- 
age termeil a mmintoxicating ale to a re*taurant kee|ier in a local 
option t««wn with warranty that it is not within the inhibition of
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the Liquor License Act (Ont.), u hiss sustained l»y the buyer by his 
conviction ami line for infraction of the Act in keeping the commodity 
for sale in his business is within the measure of damages recoverable 
as a . tural consequence of the breach of warranty, but re imburse
ment of a similar line imposed on a sub-purchaser buying a quantity 
for re sale is too remote as a basis for damages where such re-sale 
was not within the contemplation of the original parties.

| f'oiwfet x. \hi ha in. [|ll|3| 2 lx.lt. «0; Viwye v. Fr# (IMS), «7 
•1.1*. 240, specially referred to. |

3. iNTOXICATINIt I.IIJt OHS (#111 K—75)—r.MAW HI. N.Xl.KN WllOLKNAl.K
TO PHOIIIIIITKI) I’BBKONK—Alls! \< K OK I.ICKNHK—XoTK'K. KKKKVT OK.

Where a xvholesale Indtler ami seller of table waters sells some of 
the commodity to a restaurant keeper in a local option town with 
warranty that it is "non-intoxicating hop ale," ami knowing that the 
buyer intended to serve it to his customers although having no 
license to sell intoxicating liquor, there is in effect a warranty that 
the ale was such that it could lie sold by the buyer in the course of 
his business xvitlmut thereby contravening the provisions of the 
Liquor License Act (Out.), where he proceeded to so deal with the 
ale Isdieving that it xvas not an intoxicating liquor.

4. Nkxv triai. (#11—U) Tor khiiokn ok tub covet—In bkkvnixo con-

The refusal of the trial judge to grant the plaintiff an adjournment 
of the trial to identify an exhibit produced, may Is* ground for order
ing a new trial, on appeal from the dismissal of the action, where the 
plaintiff xvas taken by surprise hi respect of such lack of evidence, and 
leave to bring a new action had not been reserved to the plaintiff, 
but terms as to coats xvoitld properly lie imposed upon him.

5. Contrai is (#11 I)—145)—Constriction—Particular ini ranks—In
TKRPRKTATION BY BKKKRKNCK TO*PBIOB CONTRACTS.

Where a restaurant keeper in a local option toxvn buys table water 
from the defendant under his warranty that the commodity xvas 
"lion-intoxicating hop ale" and ml inhibited by the Liquor License 
Act (Ont.) and where subsequent orders were given for “hop ale" 
simply, this phrase will Is* construed as "non-intoxicating hop ale" 
so as to Is- included in the original warranty.

An appeal liv the plaintiff from the judgment of Wiamer, 
Jun.Co.C.J., dismissing an action for breach of warranty, 
brought in the County Court of the County of Sitncoc.

The warranty alleged was. that certain ale, called “English 
Club Non-intoxicating Hop Ale,” sold by the defendant com
pany to the plaint iff, was in fact non-in toxica tins. The plain
tiff, the keeper of a restaurant in a local option town, was con
victed and fined for keeping the ale for sale without a license; 
and he claimed as damages the amount of the fine and costs, and 
also a sum which he paid in satisfaction of a fine and costs im
posed upon another man to whom he (the plaintiff) had resold 
some of the ole purchased from the defendant.

The appeal was allowed and a new trial granted.
,/. Mr nie, K.C., for the appellant, argued that the learned 

trial Judge had wrongfully refused him an adjournment of the 
trial in order that he might prove the identity of the liquor 
seized with that which had been analysed at the time of the ap
pellant’s conviction for selling. He, therefore, asked for a new
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trial. He also argued that the warranty was not only that the ONT. 
liquor was non-intoxicating, in the ordinary meaning of that 
term, hut that it was such as could he legally sold in a local 1913

option district: Bchn v. Burgess (1863), 3 B. & S. 751 : Banna'- -----
man v. White (1861), 10 C.B.N.S. 844; Biggt v. Parkinson Stephenson 
(1862), 7 II. & N. 955; Ollivant v. BayU 1/ (1843), 5 Q.B. 288; Sanitaris 
Stancli/)'e v. Clarke (1852), 7 Ex. 43!); Lovegrove v. Fisher Limited. 
(1860), 2 F. & F. 128; Wallis Son d 117//* v. Pratt d llagnes,
|1911] A .0. 394; Osborn v. Hart (1871), 23 L.T.R. 851.

C. A. Moss, for the defendant company, the respondent, con
tended that, even if the identity of the liquor seized with that 
analysed were established, the appellant could not succeed.
No warranty was proved, or, if one was proved, it was only 
a warranty that the ale was non-intoxieating in the ordinary 
acceptation of that term, not that it did not contain more 
than two and a half per cent, of proof spirits; and there was 
no evidence that it was intoxicating in the sense used in the 
warranty. The damages, in any event, were too remote.

Birnie, in reply.

December 15. The judgment of the Court was delivered by Meredith. c.j.o. 
Meredith, C.J.O. :—This is an appeal by the plaintiff from the 
judgment of the County Court of the County of Sitncoe, dated 
the 5th August, 1913. which was directed to be entered by the 
Junior Judge of that Court (Wismer), after the trial before 
him, sitting without a jury, on the 13th June, 1913.

The appellant is a keeper of a restaurant in the town of Col- 
lingwood, in which, at the time of the transactions in question, 
a local option by-law was in force, and the respondent is a com
pany carrying on the business of bottlers of table waters »t Arn- 
prior.

Among other table waters bottled and sold by the respondent 
was one called “English Club Non-intoxicating Hop Ale,” 
which was manufactured in England by the British Non-Alco
holic Beverage Company of Liverpool. The ale was received in 
bulk from the English company, ami was bottled by the respond
ent at Arnprior, and upon the bottles was placed a label which 
reads as follows:—

English Cu b 
E. C.

Non-intoxieating 
Hop Ale 

Sanitaris Limited 
Arnprior, Ont.

The British Non-alcoholic Beverage Co.
Liverpool, England.
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Tlie first transaction between the parties took place in July, 
1911, when the appellant placed an order for the ale with a 
traveller for the respondent, named Tearney. According to the 
testimony of the appellant, Tearney represented to him that 
the ale was non-intoxicating; but it does not appear that any 
bottle was then shewn to the appellant, or that he knew of the 
use of the label by the respondent.

There is no evidence that Tearney knew that there was a local 
option by-law in force in Collingwood, but it is a fair inference 
from his knowledge of what the appellant's business was, and 
the circumstances attending the transaction, that he knew that 
the appellant was not a person entitled to sell intoxicating 
liquor.

The ale that was ordered on this occasion was received by the 
appellant in due course, and the bottles had upon them the label. 
The appellant continued to deal with the respondent until the 
month of August, 1912, and the ale that was purchased during 
that period was ordered by letter, and dcscrilied as “hop ale,” 
simply, and came in bottles labelled with the label I have men
tioned.

On the 27th Septemlier, 1912, a seizure was made of some of 
the ale which was still in the appellant’s possession, and he was 
charged with an offence against the Liquor License Act—“un
lawfully keeping liquor for the purpose of sale, barter, and 
traffic therein, without the license therefor by law required,” 
the liquor being the “hop ale.” It was proved to the satisfac
tion of the Police Magistrate that the ale which had been seized 
contained more than two and a half per cent, of proof spirits, 
which, by par. 1(a) of sec. 2 of the Liquor License Act, as en
acted by sub-sec. 2 of sec. 1 of the amending Act of 1906, 6 Edw. 
VII. eh. 47, is conclusive evidence that liquor is intoxicating; 
and that it was, therefore, intoxicating liquor within the mean
ing of the Liquor License Act; and the appellant was convicted 
of the offence with which he was charged, and was fined $100 
and costs $5.20, which he has paid.

The action Is brought to recover damages for the breach of 
an alleged warranty by the respondent that the ale was non
intoxicating; and the appellant claims as damages the amount 
of the fine and costs, and a sum which he paid in satisfaction 
of the fine and costs which had been imposed upon a man named 
Muller, upon his conviction of a similar offence in respect of 
part of the ale purchased by the appellant, which he had resold 
to Muller.

At the trial, the appellant gave evidence of th«* facts I have 
mentioned, but failed to shew that the ale which he had pur
chased from the respondent was intoxicating liquor within the 
meaning of the Liquor License Act, or that it was, in fact, in-
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toxicating. It appears from the statement of counsel for the 
appellant at the trial that he had expected that he would be able 
to prove by the Provincial Analyst, who was examined as a wit
ness, that what he had analysed and found to contain more than 
two and a half per cent, of alcohol, was part of the ale that was 
seized, but he was unable to do this, owing to his inability to 
identify the bottle that had been sont to the analyst as one of 
those produced at the trial before the Police Magistrate. Upon 
discovering this, counsel applied for a postponement of the trial 
to enable him to supply the missing link in the evidence, but his 
application was refused, and the trial proceeded, with the result 
that, the appellant, having failed to identify the liquor that 
hud been analysed as part of that which had been seized, his 
action was dismissed.

The learned trial Judge should, we think, have granted the 
application to postpone, imposing such terms as lie thought just 
as to the costs occasioned to the respondent by the postpone
ment. or at least in dismissing the action should have provided 
that the dismissal should not lie a bar to the bringing of another 
action.

It was, however, argued by counsel for the respondent, that, 
even if the missing link in the evidence had been supplied, the 
appellant would not have been entitled to succeed; that no war
ranty in respirt of the ale that was seized was proved; that, if 
any warranty was proved, it was a warranty that the ale was 
non-intoxicating, and that there was no evidence that it was 
not; that the fact that it contained more than two and u half 
per cent, of proof spirits, and was, therefore, intoxicating liquor 
within tlie meaning of the Liquor License Act. did not shew that 
it was intoxicating within the meaning of that term as used in 
the warranty ; and that in any ease the damages claimed were 
too remote, and were, therefore, not recoverable.

There was, I think, sufficient evidence of the warranty. It 
was not shewn from what shipment the seizure was made, but 
the proper inference is, that it was from one of the later ship
ments, and not from the ale for which the order to Tearoey 
was given; and, although the sulwquent orders were for “hop 
ale,” simply, the parties must have contemplated that what was 
wanted was “hop ale” similar to that which had been previ
ously sent—non-intoxicating hope ale, labelled as that which 
comprised the first and all the subsequent shipments.

It was also a proper inference from the fact that, as I have 
■aid, the nature of the appellant’s business, and that he had not 
a license to sell intoxicating liquors, was known to the respond
ent, and from the circumstances under which the first order was 
given, that the warranty was intended to be a warranty that 
the ale was such that it could be sold by the appellant in the
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course of his business, without thereby contravening the pro
visions of the Liquor License Act; and, if it had been proved 
that it contained more than two and a half per cent, of proof 
spirits, a breach of the warranty would have been established.

The loss of the occasioned by his prosecution for
the infraction of the Liquor License Act of which he was con
victed. was, in my opinion, a natural consequence of the breach 
of the warranty, and therefore recoverable.

In support of this view, I refer to Vmnlat v. My ham it1 Son, 
111113] 2 K.lt. 220. In that case, the plaintiff (a butcher) sued 
for breach of a warranty that meat, which had been sold to him 
by the defendants for the purpose of its being resold by him in 
his shop, was fit for human food, and it was held by Lord Cole
ridge, that, as the plaintiff did not know that the meat was 
bad, but relied on the skill and judgment of the defendants, he 
was entitled to recover the amount of a fine which had been im
posed upon him for g the meat in his possession, contrary 
to the provision of sub-see. 2 of see. 47 of the Public Health 
i London) Act. 1891. and the costs of the prosecution and of his 
defence,as well as “the loss of trade owing to the conviction.”*

This conclusion was reached, not upon the provisions of any 
statutory enactment, but by the of the principles of
common law as to remoteness of damages.

In an earlier case, Crape v. Fry (1903), 07 J.P. 240, 
Kennedy. .|„ had reached the same conclusion, though the plain
tiff failed to recover the amount of the fine, because “there was 
no evidence to shew what facts influenced the magistrate in im
posing” the heavy fine which he had imposed, and “it might 
be that the magistrate was led to impose it because he thought 
the plaintiff had not been as diligent, or as careful, as he ought 
to have been in periodically examining his stock.” In that case 
the articles sold consisted of 4,400 “sound tins” of tinned 
mackerel.

Different considerations apply to the fine imposed upon 
Muller, and the costs he was ordered to pay. There was no evi
dence that, when the sale of the ale to the appellant was made, 
the respondent knew that it " lie resold otherwise than in 
the ordinary course of the restaurant business of the 
and the sale to Muller was not of that character, but was a sale 
to him for the purpose of his reselling or using it in the course 
of his business as a boarding-house keeper, and the damages in 
respect of the fine imposed on Muller, and the costs he was 
ordered to pay, are, therefore, too remote, and not recoverable.

•In Voinlal v. Myliaui <(• Son. n now trial was directed l»v the Court of 
Appeal: i 19141, 30 Time» L.lt. 2H2; but there i* nothing to indicate that 
the appellate Court's view differed from that of the trial Judge on the 
point for which the case is cited above.
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Tlic judgment should 1h* reversed, and there should he a new 
trial, eonfined to tin» damages claimed in respect of the title im
posed on the appellant, and tin* costs and expenses incurred in 
and about his conviction, the evidence that has already been 
taken to lie read upon the new trial, and each of the parties to 
be at liberty to supplement it by further evidence.

1’uder all the circumstances, there should be no costs of tlu» 
appeal to either party. If the postponement applied for by 
the appellant's counsel had lieen granted, it would, no doubt, 
have been allowed only on the terms of the appellant paying all 
costs occasioned to the respondent by the postponement, and 
these would probably lie at least equal to tie* appellant's costs 
of the appeal, and the one may fairly lie set otV against the 
other.

1 observe that the testimony of Mr. Lancaster, the analyst, 
was, that, the liquids which lie examined contained the per
centages mentioned by him of “alcohol.” The expression used 
in the Liquor License Act is “proof spirits.” and there is 
nothing in tile evidence to shew that “alcohol” and “proof 
spirits,” are synonymous terms : and, indeed. I that
they are not. Something was said by Mr. Lancaster in answer 
to the question. “What is the difference between proof spirit 
and alcohol ; is proof spirit 4ÎI-5?” Itut his answer is quite un
intelligible. and leaves it uncertain whether that is the case, or, 
if there is a difference between them, what that difference is.

I mention this in order that the point may not be overlooked 
upon the new trial.

S< w trial ordt rrd.

UNION BANK v. McKILLOP.
Ontario Hu punit Court i \pprllatr IHrisinn). 1 hmlith. t'.lri.. Marian n. 

Ma per. anti 11 oil pi nu. •/•/.!. Ihetnibtr 15. 1913.

1. ( «nus I* AT loss AMI COMPANIES i# IV III «IS i I'llWKH TO CONTRACT—
< O-OPEKATlOX WITH OTIIKR COMPANY.

A company ciiniiot legally guarantee I In* rc*|inymc»i»t of money ad 
va need to another company for the pur|N>*e of lina living an under 
taking not eoillieeted with the hliailic** "f the ti r*»t lllelil iolied eolli 
puny. and not within it* cor|iorate | tower.

[I nion Hank v. Mi Killop. II IM..R. 449. 4 O.W.N. 1253. affirmed.]
2. Kntoppei. ( l III K—I.Vh— company Hv iochmxci kknihth krom

l I.TBA VIBES CONTRACT.
The receipt of lieiieiit* hy a company under an ultra rinn con

tract and the altering of the position of the other party in reliance 
thereon, do not estop the eoinpany from setting up the invalidity of 
the agreement.

CORPORATIONS AXH COMPANIES if IV A—-|H| — ltlc.il fs AND POWERS— 
KxciACilNO IN III si NESS FORRIC.N TCI INCORPORATION.

The incidental powers eonferred hy see*. 14 and 25 of the Com
panies Act, R.N.O. ISH7. eh. 191, (R.M.Ü, 1914. eh. 17HJ. on com-
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panivH in order to carry into effect the intentions and objects of in
corporation ami to permit them to carry on any branch «if business 
incidental and subsidiary thereto, do not permit a company to em
bark in a business or undertaking foreign to the specific purposes of its 
incorporation, but such powers only as are necessary to carry into 
effect such specific purposes are thereby conferred.

Appeal by the plaintiffs from the judgment of Lennox, J., 
Union Bank of Canada v. A. McKillop tl Sons Limited, 11 D. 
L.R. 449, 4 O.W.N. 1253, dismissing an action brought upon a 
guaranty given by the defendant company.

The appeal was dismissed.
II. Cass els, K.C., for the appellant bank, argued that the 

West Lome Waggon Company was a subsidiary company to A. 
McKillop & Sons Limited, and that hence it was not beyond the 
corporate powers of the defendant company to give a guarantee 
for this debt. The Ontario Companies Act, R.S.O. 1897, eh. 
191, sec. 25 (c), was the authority under which the debt was 
guaranteed. As to the right of the defendant company to take 
shares in another company, see the Ontario Companies Act, 
7 Edw. VII. ch. 34, sec. 17 (d), (e), (k), sec. 210 (c). The in
debtedness grew in 1907 from $40,000 to $200,000. As to the 
scope of the defendant company’s powers, and the application 
of the doctrine of ultra vires in this connection, see Ashbury 
Kail may Carriage and Iron Co. v. Riche, L.R. 7 II.L. 653; At
torney-General v. Great Eastern R.W. Co., 5 App. Cas. 473; 
London County Council v. Attorney-General, [1902] A.C. 165, 
at p. 167.

I). C. Ross, on the same side:—The defendant company is 
bound by estoppel. Most of the money was advanced after the 
Act of 1907 was passed: Pollock on Contracts, 7th ed., p. 395; 
Waugh v. Morris (1873), L.R. 8 Q.B. 202. The defendant com
pany should have spoken out ; it ratified its guarantee by its sub
sequent conduct: 11 Am. & Eng. Eneye. of Law, 2nd ed., p. 427.

C. A. Moss and J. It. McKillop, for the defendant company, 
the respondent:—On the question of ratification and estoppel, 
see Palmer’s Company Precedents, 11th ed., pp. 29, 30; Hals- 
bury’s Laws of England, vol. 5, pp. 285, 286; Pingrey on 
Suretyship and Guaranty, 2nd ed., pp. 34, 35. On the question 
of the powers of the company to give a guarantee, see A. R. 
Williams Machinery Co. Limited v. Crawford Tug Co. Limited, 
16 O.L.R. 245; Baroness Wcnlock v. River Dec Co. (1885), 10 
App. Cas. 354; Brice on Ultra Vires, 3rd ed., pp. 139-141. 

Casscls, in reply, referred to the evidence.

December 15. The judgment of the Court was delivered by 
Hudgins, J.A. :—This is an appeal by the plaintiff from the 
judgment of Mr. Justice Lennox dismissing the action, which
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was upon a guarantee given by the respondent, the defendant 
eompany. The main defence was. that the giving of the guar
antee was beyond the powers of the respondent. As the latter 
is the sole defendant, no question arises as to the responsibility 
of the individual members of the company, who had, in order 
to relieve themselves from personal liability, induced the United 
Empire Bank to accept the respondent s guarantee. The ease 
must be decided upon the powers of the eompany in relation 
to the actual guarantee, and not upon any representation by 
those individuals as to its power to give it.

The respondent eompany was incorporated by letters patent, 
dated on the 28th September, 1904, and the guarantee was given 
on the 13th March, 1907. The statute then applicable was 
R.S.O. 1897, cli. 191. It is not, I think, possible to seek for any 
enlargement of the powers of the respondent by resort to the 
provisions of the Ontario Companies Act of 1907. It was not 
in force when the guarantee was given, and there is no evidence 
of any new agreement sufficient to bind the respondent.

Under sec. 9 of R.S.O. 1897, eh. 191, letters patent may issue 
incorporating the subscribers “for any of the purposes or 
objects to which the legislative authority of the Legislature of 
Ontario extends, except the construction and working of rail
ways, the business of insurance and the business of a loan cor
poration.” Under see. 10(b), the petition must shew “the 
objects, simply stated, for which the eompany is to be incorpor
ated.” By see. 14, the Lieutenant-Governor may in the letters 
patent vary the powers of the company from the powers stated 
in the petition. Under sec. 15, from the date of the letters 
patent the company thereby incorporated “shall be invested 
with all the powers, privileges and immunities which are inci
dent to such corporation, or are expressed, or included in the 
letters patent and the Interpretation Act, and which are 
necessary to carry into effect the intention and objects of the 
letters patent and such of the provisions of this Act as are 
applicable to the company.’*

The reference to the Interpretation Act is to R.S.O. 1897, 
ch. 1, sec. 8, sub-sec. 25, which is as follows: “Words making 
any association or number of persons a corporation or body 
politic and corporate, shall vest in such corporation power to 
sue and he sued, contract and be contracted with, by their cor
porate name, to have a common seal, and to alter or change the 
same at their pleasure, and to have perpetual succession, and 
power to acquire and hold personal property or movables for 
the purposes for which the corporation is constituted, and to 
alienate the same at pleasure ; and shall also vest in any major
ity of the members of the corporation, the power to bind the
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others by their nets; and shall exempt the individual members 
of the corporation from personal liability for its debts, obli
gations or acts, provided they do not contravene the provisions 
of the Act incorporating them.”

Under sec. 25 of the principal Act, which section is headed 
“Incidental Powers of Companies,” it is enacted that the com
pany shall, in addition to its other powers, possess power: “(c) 
to exercise and enjoy all the privileges and immunities and to 
do all acts requisite, or incidental to the due carrying on of its 
undertaking. (/) To carry on any branch or branches of busi
ness incidental to the due carrying out of the objects for which 
the company was incorporated, and subsidiary thereto, and 
necessary to enable the company profitably to carry on its 
undertaking.”

By sec. 4(1, the directors of the company are given full power 
in all things to administer the affairs of the company; and 
may make or cause to be made for the company, any description 
of contract which the company may by law enter into; and, 
by sec. 47, to make by-laws dealing with certain things, includ
ing {<j) the conducting in all other particulars of the affairs of 
the company.

Under sec. 49, if authorised by by-law, passed by the direc
tors and sanctioned by the shareholders by a vote of not less 
than two-thirds in value, the directors may borrow money upon 
the credit of the company, and may issue bonds, debentures, or 
other securities of the company for the lawful purposes of the 
company, and no other, and may pledge or sell the same, etc.

By see. 102, authority is given to the Lieutenant-Governor 
in Council to extend the powers of the company to any objects 
within the scope of the Act, which the company may desire; 
and to make provision for any other matter or thing in respect 
of which provision might lie made by original letters patent 
under this Act.

The letters patent of the company thus describe the objects 
of the company: “To buy, sell and deal in timber and lumber, 
and for the said purposes to operate and carry on 
saw-mills, bending factories, and other wood-working machines, 
and mills for the manufacture of wood-working implements and 
carpenters' and builders’ supplies, and to carry on the business 
of a farmer and dealer in live stock and farm produce.”

From the above it would appear that, in addition to the 
powers expressly given in the letters patent, the company are 
vested with all the powers, privileges, and immunities which are 
extended to such a corporation, and which are enumerated in 
the letters patent, or in the Interpretation Act, and also those 
which are necessary to carry into effect the intention and objects
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of the letters patent ami such of the provisions of the Ontario 
Companies Act as are applicable to the company. The com
pany is also expressly given the incidental powers which I have 
already quoted, namely, to do all acts requisite or incidental to 
the due carrying on of its undertaking and to carry on any 
branch of business incidental to the due carrying out of the 
objects for which the company was incorporated and subsidiary 
thereto, and necessary to enable the company profitably to carry 
on its undertaking. There is also express power enabling the 
directors, if properly authorised, to borrow money upon the 
credit of the company, and to issue bonds, debentures, or other 
securities of the company for the lawful purposes of the com
pany.

Palmer, in the 10th edition of his Company Law, says that 
a power to guarantee the performance of contracis by customers 
is one not easily implied (p. 65).

So far as the authorities in England and here arc concerned, 
they bear out that statement.

In Colman v. Eastern Counties I».IV. Co. (1846), 10 Beav. 
1, the directors of a railway company, for the purpose of in
creasing the traffic, proposed to guarantee certain profits and 
secure the capital of an intended steam packet company. The 
test there proposed by Lord Langdale, M.R., was (p. 14) that 
the implied powers should be those “necessarily and properly 
required for carrying into effect the undertaking and works 
which the Act has expressly sanctioned,” and he continued the 
injunction against the proposed scheme.

In In re Wist of Emjlaml Hank, Ex />. Honker (1880), 14 
Ch.D. .'117. Malins. V. where, as lie said, every power that a 
banker could possibly desire to exercise was given by the deed 
of settlement to the bank, held that a bank had power to 
guarantee two debentures which they owned and had handed 
over to Mrs. Booker as payment for certain property. This pro
perty she conveyed to Booker & Co., who were indebted to the 
bank. The bank thought this conveyance strengthened the 
position of the firm, and entered into the guarantee as a bank
ing transaction, as the Vice-Chancellor describes it, t.e., the 
disposing of debentures owned by them upon the terms of guar
anteeing the interest thereon.

In Guinness v. Land Corporation of Ireland (1882), 22 
Ch.I). .'149, the application of the capital produced from B 
shares to wlyit was in effect a guarantee fund for the payment 
of dividends on the A shares, was held not to be a proper appli
cation thereof to the objects of the company, nor incidental 
nor conducive to the attainment of those objects.

In Small v. Smith, 10 App. Cas. 119, it was decided that
a:*—la D.I..R.
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guaranteeing the payment of a first mortgage, by a society 
which held a second charge on the property, was not within its 
powers and was not justified as incidental to the power to realise 
on its own security. This case was followed by the Court of 
Sessions in 1886, Life Association of Scotland v. Caledonian 
Heritable Security Co., Id Rettie 750.

In In rc Queen Anne and Garden Mansions Co. (1894), 1 
Manson’s Bky. Cas. 460, Vaughan Williams, J., treated a guar
antee of the contract of building contractors, who were erecting 
a large building for a company promoted by the guaranteeing 
company, as ultra vires, dealing with it as a mere question of 
guarantee, but gave effect to it as a contract to make an ad
vance on certain conditions.

In Ontario, in A. R. Williams Machinery Co. Limited v. 
Crawford Tug Co. Limited, 16 O.L.R. 245, a Divisional Court 
has determined that a guarantee by an incorporated tug com
pany of the purchase-price of a boiler required by a tug owner 
to operate a tug employed by the tug company, was ultra vires, 

as neither covered by the general nor incidental power of the 
company.

In the ease of A. E. Thomas Limited v. Standard Bank of 
Canada (1910), 15 O.W.R. 188, 1 O.W.X. '179, 548, the powers 
of the company are not stated, but the conclusion of the learned 
trial Judge, affirmed by a Divisional Court, is based upon the 
nature of the transaction in which the guarantee was substi
tuted for the direct liability of the guarantor, and there were 
other obvious advantages. The decision rests upon the dealing 
being of such a nature as to be fairly described as incidental 
to the main purpose of the company, who were wholesale 
dealers. It is an extension of the reason deemed sufficient by 
Vice-Chancellor Malins in the ease of a bank in a hanking trans
action, to other trading companies, and should be treated as de
pending on its own facts, as the transaction cannot be described 
as a usual one. The reasons of the Divisional Court are not re
ported.

In Real Estate Investment Co. v. Metropolitan Building 
Society (1883), 3 O.R. 476, at p. 492, Osier, J., indicates 
that the validity of a covenant that a mortgage is a good and 
valid security, given upon the sale of a mortgage owned by the 
defendants, depends on its being customary in such trans
actions.

In the United States the rule seems to he the same as that in 
England. In Humboldt Mining Co. v. American Manufa< turing 
Co. (1894), 62 Fed. Repr. 356, a guarantee by a company incor
porated for the purpose of manufacturing iron work for min
ing companies, of the performance of another company’s
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contract for the erection of a mining plant, was held void by 
the Circuit Court of Ohio. The argument was that the guar
antee would secure a sale of the iron work used in the plant. 
Taft. J., there states the rule in the United States and Eng
land to be, that one corporation is impliedly prohibited from 
guaranteeing the contract or debt of another, and he cites deci
sions from the States of Connecticut, Michigan, New York, Wis
consin. Massachusetts, and Tennessee, as authorities for that 
proposition.

To the States may be added Maryland and Illinois. In 
Western Maryland R.li. Co. v. Blue Ridge Hotel Co. (1905), 
102 Md. 307, a guarantee by a railway company of the interest 
and dividends of an hotel company operating an hotel erected at 
a point on the railway company’s line, and incidentally improv
ing the railway company’s receipts, was held void. In Rogers 
v. Jewell Belting Co. (1900), 184 111. 574, the plaintiff failed to 
recover on a note signed by the company as surety for another 
company whose business relations with the defendant company 
were intimate.

Arguments based upon the receipt by the company of bene
fits by reason of the giving of the guarantee may he met with 
the question asked by Jervis, C.J., in East Anglian Railways Co. 
v. Eastern Counties R.W. Co. (1851), 11 C.B. 775, at p. 811: 
“What additional power do they acquire from the fact that 
the undertaking may in some way benefit their line?” And 
this question has been asked in much the same words in many 
succeeding cases. Nor does the fact that the predecessors of the 
appellant bank changed their position and advanced money, 
help ma ters. There is no estoppel by an act which is beyond 
the cor >orate powers, and where recovery has been had of 
property or money received by a company upon a contract 
afterwards found to be ultra vires, the principle is based upon 
rescission and restoration of the parties to the status quo ante, 
and even that remedy is confined to cases where the consider
ation has been received from the other contracting party, and 
not from outside parties.

Unless, therefore, the powers given by the sections of the 
statute I have quoted, aid the appellant, the established rule 
of law seems decisive against it.

It is not necessary, upon the general law, to go further hack 
than the case of London County Council v. Attorney-General, 
[1902] A.C. 165, where Lord Ilalsbury, L.C., referring to Ash
bury Railway Carriage and Iron Co. v. Riche, L.R. 7 ILL. 653, 
and Attorney-General v. Great Eastern R.W. Co., 5 App. Cas. 
473, remarks: “I think now it cannot be doubted that those two 
cases do constitute the law upon this subject. It is impossible
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From these two cases the general rule is deduced, that what
ever may fairly be regarded as incidental or consequential upon 
the things which the Legislature has authorised, ought not, 
unless expressly prohibited, to be held by judicial construction

Hodgins, J. A. to be ultra vires.
The respondent in this case has the ‘‘powers . . . which 

arc incident to such corporation, or arc expressed, or included 
in the letters patent and the Interpretation Act, and which are 
necessary to carry into effect the intention and objects of the 
letters patent and such of the provisions of this Act as are 
applicable to the company” (sec. 15). I read the word ‘‘inci
dent” as related to the word ‘‘necessary” and controlled by it. 
It also has power to do “all acts requisite, or incidental to the 
due carrying on ol its undertaking,” and further “to carry on 
any branch or branches of business incidental to the due carry
ing out of the objects for which the company was incorporated, 
and subsidiary thereto, and necessary to enable the company 
profitably to carry on its undertaking” (sec. 25). The latter 
part of this section, 1 think, refers to the company itself carry
ing on a branch of some business, which business is incidental 
to the due carrying out of its objects, and is a subsidiary one; 
and it cannot be said that the respondent carried on the busi
ness of the West Lome Waggon Company as a branch of its 
business; nor can the giving of a guarantee be described as the 
carrying on of a business or even the financing of it, although 
upon the strength of it the other company may have been en
abled to continue its business. Therefore, the question seems 
narrowed down to this : Was the giving of the guarantee auth
orised as incidental and necessary to enable the company to 
carry into effect the intention and objects of the letters patent 
under sec. 15, or as requisite or incidental to the due carrying 
on of its undertaking under sec. 25?

“Incidental” is explained by Lord Mncnaghten in Amalga
mated Society of Railway Servants v. Osborne, |1910] A.C. 87, 
at p. 97, as equivalent to what might l>e derived by reasonable 
implication from the language of the Act to which the com
pany owed its constitution.

Even the words “incidental or conducive” have been given 
a restricted meaning, and are treated as not including the taking 
of stock, although conducive to the interests of the company by 
increasing the company’s connections: Joint Stock Discount Co. 
v. Brown (1866), L.R. 3 Eq. 139. And these incidental powers, 
if conferred by general words, are to be taken in connection
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with v hat are shewn by the context to hv the dominant or main 
object, and are not to be read so as to enable the company to 
carry on any business or undertaking of any kind whatever. 
See In re Haven Cold Mining Co. (1882), 20 Ch.D. l '»l : He 
Cool get relic Consolidated Cold Mints Limited (1897), 7b L.T.R. 
269; In re Herman Date Coffee Co. ( 18821, 20 C'h.D. 169, 188; 
Stephens v. Mysore Reefs (Kanejundy) Mining Co., 11902] 1 
Ch. 14.» ; Pedlar v. Hoad Block Colt I Mines ttf India Limited,
1190;» | 2 Ch. 427 ; Butler v. Xorthcrn Territories Mines of 
Australia Limited (1907), 96 L.T.R. 41; In re Kingsbury Col
lieries Limited and Moon 's (Contract, [1907] 2 Oh. 259; and 
Attorney-General v. Mersey H.W. Co., 11907] A.O. 415.

Reading the guarantee itself, it is obvious that the widest 
latitude was given to the bank, and that liability upon the 
guarantee was not limited to the result of direct dealings be
tween the West Lome Waggon Company and the bank, but ex
tended to other dealings under which the bank might in any 
manner whatsoever become a creditor of that company, and 
remained in force notwithstanding any prejudice to the guar
antors arising from the bank's dealings. This accentuates the 
necessity for the reluctance frequently expressed to imply a 
power to become surety, because the result of a guarantee 
against the debts of another company Is to put the assets of the 
guaranteeing company in peril for liabilities incurred in tin- 
carrying on of a business in which the guarantor is not directly 
interested, and whose engagements it has no means of con
trolling.

Upon the best consideration I can give, I cannot distinguish 
the issue here from that involved in those cases which deal par
ticularly with the limitations imposed upon incorporated com
panies in regard to guarantees; and I see nothing in the other 
cases cited which enables me to say that the incidental powers 
of this company extend to guaranteeing the debts of another 
and different company whose sole connection with the respond
ent was that of a customer. The assent of all the shareholders 
cannot give validity to the guarantee, if the company had no 
power to make it.

I am, therefore, obliged to come to the conclusion that the 
giving of the guarantee was ultra vins of the respondent, and 
that the appeal must on that ground be dismissed with costs. 
It is, therefore, not necessary to discuss the other question 
argued, i.c., that there is no debt owing for which liability under 
the guarantee exists.
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Ontario Supreme Court ( Appellate Üiviuion), Meredith, f Magee,
a mt lluilgiiui, J J.A., ami Suthcrlaml, J. December 15, 1913.

1. Avtomuiiilen ( § 111 C—3051—Kknvoxnihility of owner when car op
era tkii IIY ANOTHER—Wild IN “OWNER"—SELLER BEHERY1 NO TITLE.

The seller of an automobile under a conditional sale con
tract whereby lie retains the title until fully paid for, with the right, 
on feeling insecure or on the purchaser’s default, to resume possession 
of the ear, is not the "owner” of the automobile within tin- meaning 
of see. 19 of the Motor Vehicles Act. 2 Geo. V. eh. 48. K.8.O. 1914, cli. 
207, so as to incur a statutory liability for personal injuries sustained 
by the mismanagement of the car while under the control of the con
ditional vendee or of his servant, by the infringement of motor car 
regulations, passed under statutory authority.

| W ynne v. Dolby, 13 D.L.R. 509, 29 O.L.R. 02, 4 O.W.X. 1330, af
firmed.]

Statement Appeal by the plaintiff from so much of the judgment of 
Kelly, J., Wynne v. Daily, 13 D.L.R. 561), 21) O.L.K. 62, as dis
missed the action as against the defendant the McLaughlin Car
riage Company Limited.

The appeal was dismissed.
Argument •/. MacGregor, for the appellant :—The learned trial .Judge 

erred in finding that the McLaughlin Carriage Company Lim
ited was not. the owner of tin? motor car, within the meaning 
of sec. 11) of the Motor Vehicles Act, 1912, 2 Geo. V. ch. 48. 
Adams was not the owner; he only held the car under an 
executory contract of sale: Sawyer v. Pringle (1891), 18 A.R. 
218. For Adams to be liable as owner under see. 19, there must 
have been a contract to sell plus a conveyance ; whereas in this 
ease the conveyance of the property was expressly withheld. 
Adams was merely a bailee of the chattel, and not an owner ; he 
could not give title to a third party as against the company. 
The company was the owner, because it had the legal or right
ful title, even though it was not in possession : Smith v. Brenner 

, 12 O.W.R. 9; Mattei v. Gillies (1908), 16 O.L.K. 558, at 
p 668; Bernstein i Lynch 1918 . 28 O.L.R. 185; Sutherland 
v. Man nix (1892), 8 Man. L.R. 541, 549 ; Chalmers’s Sale of 
Goods Act, 7th ed., pp. 7 and 9. As wits pointed out in Town- 
slti/t of McKillop v. Township of Logan (1899), 29 S.C.It. 702, 
at p. 704, there cannot be two owners in severalty of the same 
object ; so, when the ownership is in the company, it cannot be 
in Adams. It was beyond the function of the Court to disregard 
the plain meaning of the term in the agreement whereby the 
company was to remain the owner of the ear until the com
pletion of all payments: Me Entire v. Crossing Brothers Limited, 
[1895] A.C. 457, at p. 467. The statute is to be interpreted 
according to the plain intent of the Legislature. The demand

9
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remitting in the enactment was for greater security to the public 
against the reckless driving of automobiles. By common Law 
the driver and his employer were already liable. It was sought 
by see. 1!) to increase the area of liability by making the real 
owner—the owner who must obey the Sheriff—also liable, by 
creating what the Chancellor of Ontario in Verrai v. Dominion 
Automobile Co. (1911), 24 O.L.R. 551, defined as a quasi-liabil
ity in run attaching to ownership of the car.

L. F. Ilcyd, K.C., for the defendant the McLaughlin Car
riage Company Limited:—I cannot address to the Court a better 
argument than appears in the reasons for judgment of the 
learned trial Judge, reported in 2!) O.L.R. 62. On the meaning 
of the word “owner,” I refer to Davidson v. Waterloo Mutual 
Fire Insurance Co. (1905), 9 O.L.R. 394, at p. 405.

MacGregor, in reply, referred to Gardner v. Hart (1896),
44 W.R. 527, and Stevenson v. Iticc (1874), 24 C.P. 245.

December 15. Tin* judgment of the Court was delivered by Memutu.cj.o 
Meredith, C.J.O. :—This is an appeal by the plaintiff from so 
much of the judgment, dated the 23rd May, 1913, as dismisses 
her action as against the respondent the McLaughlin Carriage 
Company Limited, which was directed to be entered by Kelly,
J., after the trial of the action before him, sitting with a jury at 
Toronto, on the 27th February, 1913: 29 O.L.R. 62.

The action is brought to recover damages for personal in
juries sustained by the owing, as she alleges and the
jury found, to the negligence of E. G. Dalby, which resulted in 
her being struck and injured by a motor vehicle which he was 
driving.

The action was originally brought against Dalby alone, but 
G. F. Adams and the McLaughlin Motor Car Company Limited 
were added ils defendants by amendment on the 19th November,
1912, and the respondent was also subsequently added as a de
fendant, and the statement of claim was amended by alleging 
that the McLaughlin Motor Car Company Limited and the 
respondent, or one of them, made a conditional sale of the motor 
ear by which the appellant was injured to Adams, and that it 
was an express condition of the sale ami purchase that “the 
title or ownership” of the car “should not pass from the vendor 
until the whole of the notes given for the payment of the pur
chase-money . . . should have been paid in full,” and that 
at the time when the appellant was injured there was owing of 
the purchase-money 4=800, and that “therefore the title and 
ownership” of the car “was vested in the” respondent, and by 
alleging that Dalby was an employee of Adams. The state
ment of claim also alleges that Dalby was registered as owner 
of the car under the Motor Vehicles Act. Dalby delivered a state-
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ONT. ment ol dclcnec, hut it was struck out, mul judgm int was signed 
s c, against him on tlio 12th December, 1!I12, ami tin- ansa ultimately
1013 aama on for trial oil Ilia issuas joined between Ilia appellant
—— and Ilia other defendant*, and was triad on Ilia 27th February,
’£NT' 1013- At Ilia coneluaion of the taking of the evidanee the action

Daliiv was dismissed as against Ilia defendant the McLaughlin Motor 
rrdlëTë jo * ,lr Company Limited ; and, upon the answers of the jury to the 

ijuastions submitted to them, my brother Kelly directed that 
judgment should lie entered against Dalby and Adams for the 
amount of the damages assessed by the jury, anil that the action 
should he dismissed with costs as against the other defendants.

Upon the argument of the appeal it was c on behalf
ol the appellant that the respondent was the owner of the ear, 
within the meaning of see. Ill of the Motor Vehicles Act stat
utes of 11112, eh. 48). which provides that “the owner of a motor 
vehicle shall he responsible for any violation of this Act or of 
any regulation prescribed by the Lieutenant-Governor in Coun- 
cil.’’

It is true, as pointed out by Mr. MacGregor, that, by the 
terms of the order which Adams gave to the respondent for the 
car. it was “agnail that the right and title to the goods shipped 
under . . . order should remain in’’ the respondent “until 
the price thereof and any cheque, hill, or note given thereof 
(sir) or any part thereof is paid in full;” hut it is plain, from 
the other terms of the order, that the ear was to he delivered to 
and to jiass into the possession of Adams, for it was to lie 
shipped on or about the 6th May, 11112. and it Mas to he de
livered in “first-class running order," and the payments of the 
purchase-price ($1,4110) were to he made $.7" on the 6th May, 
1912, and the remainder in monthly instalments of $90 on the 
1st day of every mouth until it should lie fully paid.

The promissory notes given by Allan were all in the form 
of that given for *91) on the 4th May 2, and payable on the 
1st August, 1912, which reads as follows

“Osliawa, Ont., May 4, 1912.
$90.00

“Augt. 1, 1912, after date, for value received, I promise to 
pay The McLaughlin Carriage Co. Limited (hereinafter called 
the vendor) or order, at tin- Toronto branch, 128 Church street, 
the sum of ninety dollars, with interest at 6 per cent, per annum 
until due, anil interest at tell per cent |*ir annum after due, till 
[laid. This note is given as security for the payment of the price 
of a McLaughlin No. 17 stamped No. 2150.

“I also agree and understand that the express condition of 
the sale ami purchase of the vehicle or property for which this 
note is given is swell that the title or ownership thereof docs not

999
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pans from tin* vendor until this note and any and all renewals 
thereof, or of any part thereof, he fully paid; and. in ease I 
make default in payment thereof, or if for any cause the vendor 
have reason to feel unsecured in respect of the liability hereby 
created, then this note shall become due and payable even be
fore maturity of the same, and any payment made on account 
of this note shall In* forfeited as rent and damages for the use 
of the property by me, and should this note be entered for suit 
outside of the Province of Ontario. I hereby waive any right 1 
may have to demand security for costs from the vendor, or re
quire a power of attorney from the vendor's attorneys, and I 
waive all claim to, or benefit of, statutory exemption from execu
tion of any of my property in respect of any judgment re
covered hereon, and the vendor may in any such case, and also 
on default in payment hereof at maturity, take the said goods 
without the process of law. and sell the same by public or pri
vate sale, the proceeds after payment hereof and of expenses 
incidental to such taking and sale to he applied upon any un
paid purchase-money for said goods—hut the taking or selling 
shall not relieve me of my liability for any unpaid balance of 
such purchase-money; for the purpose of taking possession of 
and removing such goods the vendor or agent or agents may 
enter into or upon any land, building, or enclosure, using such 
force as may he necessary for such purpose. I hereby guarantee 
the company against loss or damage to said vehicle or goods by 
fire and tempest or any other cause whatever until said goods 
are fully paid for by me.

‘‘I hereby acknowledge having received a copy of this note 
at the time of the execution hereof.

ONT.

S.C.
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Wynne

Meredith, C J.O

“H. F. Adams,
“583 Indian Hoad."

According to the testimony of Oliver Hazelwood, the man
ager of the respondent's Toronto branch, the car was delivered 
to Adams, who gave his promissory notes for so much of the 
purchase-money as was not paid in cash, and from the time of 
the delivery of the car to Adams until the accident happened, 
the respondent had nothing to do with it. and had no authority 
over it.

lTp to and at the time of the accident and for some time 
afterwards, the promissory notes were still current, and no de
fault had been made in the payment of them ; and it was not 
until the 21st October. 1912, that the respondent took possession 
of the ear “to satisfy the lien-notes not paid.”

Vpon this state of facts, 1 agree with the conclusion of the 
learned trial .Judge that the respondent wys not the owner of 
the car, within the meaning of sec. 19.
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The word “owner” is an elastic term, and the meaning which 
must he given to it in a statutory enactment depends very much 
upon the object the enactment is designed to serve.

As was said by Lord Ilerschell in Baumwoll Mann fact it r von 
Carl Sdi ci bit /• v. Furness, [1893] A.C. 8, 17 : “There may lie two 
persons at tin- same time in different senses not improperly 
spoken of as the owner of a ship. The person who has the abso
lute right to the ship, who is the registered owner, the owner (to 
borrow an expression from real property law) in fee simple, 
may be properly spoken of, no doubt, as the owner; but at the 
same time he may have so dealt with the vessel as to have given 
all the rights of ownership for a limited time to some other 
person, who, during that time, may equally properly be spoken 
of as the owner.”

These observations of Lord Ilerschell were quoted with ap
proval by Lord Atkinson in Jackson Limited v. Owners of S.8. 
Blanche, 11908] A.C. 12(1, 132-3. In that ease the question was 
whether a charterer of ti ship by demise who has control of her 
and navigates her by his own master and crew is the “owner” 
of the ship within sirs. .103 and 104 of the Merchant Shipping 
Act, 1894, and entitled to the limitation of liability to damages 
conferred upon “owners” bv those sections, ami it was held 
that he is.

In an earlier case, Lewis v. Arnold (1871), L.R. 10 Q.B. 241, 
the question was as to the meaning of the word “owner,” as 
used in sec. 33 of tin* Town Police Clauses Act of 1847, which 
authorises the commissioners to semi engines, with their appli
ances and firemen, beyond the limits of the special Act, for ex
tinguishing fire in tin- neighbourhood of the limits, and provides 
that, the owner of tin- land and buildings where the fire hap
pened is to defray the actual expenses thereby incurred; and it 
was held that an occupier was the “owner” meaning
of the section and liable for the expenses.

That case was overruled by Sale v. Phillips, [18941 1 Q.Ii. 
349, but only on the ground that, by an Act wliich was incorpor
ated with the special Act, “owner” was defiiml in a way to ex- 

a tenant from year to year; a fact that was overlooked 
in the earlier ease.

In Hughes v. Sutherland (1881), 7 Q.H.D. Hitt, the question 
arose on sub-see. 1 of sec. 147 of the Merchant Shipping Act. 
which provides that if any person not licensed by the Board of 
Trade other than the owner or master or mate of a ship, or some 
person who is bond fuit the servant and in the constant employ 
of the owner, or a shipping master duly appointed, engages or 
supplies any seaman or apprentice to be entered on boon! any 
ship in the I'nited Kingdom, he shall incur a penalty. The re-
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spondcnt, having bond fide contracted to purchase one sixty- 
fourth share of a British ship from I*., who, though not regist
ered as the owner, had the full possession and control of the 
ship under a contract to purchase the 64 shares, supplied an 
apprentice to P., who engaged the apprentice for the ship; and 
it was held that the respondent was an “owner” within the 
meaning of the exemption, since, though not a registered owner, 
he had a contract enforceable in Equity for the purchase of a 
share in the ship. Manisty, J., in the course of his judgment 
(p. 164) said: “ ‘Owner’ there means one who is substantially 
the owner, having the control and management of the ship.” 
And Lord Coleridge, C.J., said (p. 163) : “In the present case 
the respondent is an equitable part owner of the ship; lie has a 
contract enforceable in equity to purchase one sixty-fourth 
share. Then is lie ‘the owner,’ within the meaning of sec. 147? 
If instead of an equitable interest there, bad been a legal trans
fer to him of one sixty-fourth share—however the interest
if it were a legal one—he would be ‘the owner.’ Is he so now! 
I think lie is.”

In Mrihlcrcid v. Wc»t (1876), 1 Q.B.D. 428, referred to by 
Lord Coleridge, it was held, under a proceeding to enforce an 
allotment note under sec. 169 of the Act, that a person who was 
the sole registered owner of a ship, but had by charterparty 
parted not only with the possession of the ship but with all con
trol over her, though he was in one sense the owner, was not the 
owner for the purpose of being suisl upon the allotment note. 
The allotment note was a direction given by a seaman for pay
ment of part of his wages to his wife, father, mother, grand
father, grandmother, child, grandchild, brother, or sister, and 
the Act provided that the amount of the allotment note might 
lie sued for and recovered from tin* owner or any agent who had 
authorised the drawing of the note. Field, J., delivering the 
judgment of the Court, said (p. 435): “We think that the 
meaning of the word ‘owner’ . . . must be restrained to 
such actual owner for the time being of the ship as, either him
self or by his master or other authorised agent, manages and 
controls her. and enters into the agreement for the wages of 
which the allotment note is part.”

If in these cases the charterer of the ship, while lie had the 
control of it and navigated it, was the owner of it within the 
meaning of the Acts which wore the subject of consideration, I 
see no reason why Adams, while lie was in tin- exclusive posses
sion of and bad complete dominion over the car under his agree- 
ment, of purchase, was not the owner of it within the meaning 
of eue. 19; and no divided case that I am aware of is opposed 
to this view.

The purpose of see. 19 wan, I think, to avoid any question
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ORT- Mug raised as to whether a servant of the owner, who was driv-
S. C. inK h motor vehicle when the violation of the Aet or regulation
1913 took place, was acting within the scope of his employment, and 

WVnni *° r<I1(^er the penon having the dominion over the vehicle, and 
' in that sense the owner of it, answerable for any violation in the 

Dalby commission of which tin* vehicle was the instrument, by whom- 
xim, lithTc.j.o. KOever it might be driven; and I do not think that it can have 

l>een intended to fix the very serious responsibility which the 
section imposes upon one who, like the respondent, at the time 
tin* accident happened, had neither the possession of nor the dom
inion over the vehicle, although lie may have been technically 
tin- owner of it in the sense in which the owner of the legal estate 
in land is the owner of the land.

For these reasons, as well as for those of my brother Kelly, I 
am of opinion that the appeal should be dismissed with costs.

Ap/H al ilium issrd.

ONT. Re BLAND and MOHUN

g Q Ontario Supreme Court. Hoyil, V, December hi. 11113,

1. AshKiXMKXT (6 1—2 I—t'llOSK IN ACTION—KlCillTM OK AHHlOXKB TO RVE
—HKVKHTINO TBV8T AN TO CHOCKED».

An assignment of a or legal vlioee in action may la* absolute 
m iiliin tin* Judicature Act so as to enable the assignee to sue therefor, 
although a trust is created in respect of the proceeds in favour of the 
assignor.

|Comfort v. Itetts. | 1 Hill ) I (/II. 737. applied: Mercantile llanl.- of 
Loiulon v. Kraus, 1181111) 2 l/B. (113; IIualien v. Camp House Hotel 
Co., [1002] 2 K.lt. 100, referred to.)

2. Mohthaukh (*V—(111)—Dinciiabuk by ahhioxee—Rioiit to vne ashio-
XOB'n NAME—STICIT.ATION KIR RE-ASHIOXMEXT OX TEBMH.

An assignment of mortgage which recites that it is given as col
lateral security for a loan to the assignor hut which contains in its 
operative clause an assignment of the whole mortgage ami the whole 
debt and not merely a part equivalent to the loan ami 
interest, ami which further provides for a re-assignment of the mort
gage on payment of the loan, is Mitlicicnt under the Registry Act. Hi 
Kdw. VII. (dnt.) cli. (id. sec. ($2. as amended I (Jeo. V. (Ont.) eh. 
17 IR.8.0. I1U4. ch. 124. sec. 112). to enable the assignee to receive 
the whole of the mortgage money and to give a statutory discharge 
of tin- mortgage without the assignor joining or giving a further re
lease of his interest, if the assignment expressly grants jniwer and 
authority to use the name of the assignor for the enforcement of the 
mortgage.

statement Application by Lancelot J. Bland, the vendor, under the 
Vendors and Purchasers Act, for an order declaring that the 
vendor was able to make a good title as against an objection of 
Arthur C. Mohun. the purchaser, upon a contract for the sale 
and purchase of land.
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The objection was that a certain mortgage upon the land 
agreed to be sold was not discharged. This mortgage, dated 
the 15th August, 1904, was made by Amy Tee to M. B. Vauder- 
voort. By an instrument under seal of the 17th August, 1904, 
M. B. Vandervoort assigned this mortgage to Joseph Ibbotson. 
The instrument recited that the assignee had lent to the assignor 
.$1,000 for one year at eight per cent, per annum, payable half- 
yearly, on the promissory note of the assignor. The instrument 
then recited the terms of the mortgage, which was given to 
secure the payment of $1,150 and interest; and that there was 
due upon the mortgage $1,150 and interest from the 15th 
August, 1904. The instrument then witnessed that, in consider
ation of $1,000, the assignor assigned to the assignee the mort
gage and the sum of $1,150 and interest, together with all the 
money to become due ami the benefit of all the powers, coven
ants, and provisoes contained in the mortgage, and also power 
and authority to use the name of the assignor for enforcing the 
performance of the covenants and other matters and things 
contained in the mortgage; ami granted and conveyed the 
mortgaged lands to him, his heirs and assigns, to have and to 
hold the said mortgage and all moneys arising in respect of the 
same and to accrue thereon, and also the said lands, to the use 
of the assignee, his heirs, executors, administrators, and assigns, 
absolutely forever; but subject to the terms contained in such 
mortgage, and “also to the terms and conditions hereinafter 
mentioned.** The assignor covenanted that the mortgage as
signed was a good and valid security; that the sum of $1,150 
and interest was owing and unpaid; that he had done no act 
to release or discharge the mortgage in whole or in part : and 
for further assurances. The mortgage also contained the fol
lowing special covenant:—

“And the said assignee, for himself, his heirs, executors, ad
ministrators, and assigns, doth hereby covenant, promise, and 
agree to and with the said assignor, his heirs, executors, ad
ministrators. and assigns, that so soon as the said Amy Tee 
and the said assignor, their heirs, executors, administrators, 
or assigns, or one or more or any of them, shall have paid or 
caused to be paid to the said assignee, his heirs, executors, ad
ministrators, and assigns, the sum of one thousand dollars 
($1,000) for which the said promissory note is made, together 
with interest thereon, as well after as before maturity, pay- 

.able half-yearly from the date hereof, at the rate of eight per 
cent, per annum, as in said note is mentioned, he, the said 
assignee, his heirs,, executors, administrators, or assigns, shall 
and will, at the cost and charges of the said assignor, his ex
ecutors, administrators, and assigns, duly assign and set over

-------------------- -
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unto the said assignor, his heirs, executors, administrators, and 
assigns, the said mortgage and all the moneys then due or 
owing or thereafter becoming due or owing thereunder, and 
shall and will grant and convey the lands and premises (sub
ject to the terms of the said mortgage) to the said assignor, 
his heirs, executors, administrators, and assigns.”

Joseph Ibbotson purported to discharge the mortgage thus 
assigned to him, by the registration of a statutory discharge; 
and the purchaser’s objection to the title was, that, as Vander- 
voort had not joined in the discharge or otherwise released his 
interest in the mortgage, the mortgage was an outstanding in
cumbrance upon the land.

A. C. McMaster, for the vendor, referred to Trust and Loan 
Co. v. Gallagher 1879 . s P.R. i*7 ; in r< Music HdU Block 
(1884), 8 O.R. 225, 228; Lear man v. Hyland (1862), 22 U.C.R. 
202; Hall v. M or ley (1853), 8 U.C.R. 584; Tancrcd v. Dclagoa 
Hay and Hast Africa HAY. Co. (1889), 23 Q.B.D. 239, 242; 
Hindus v. Lump House Hotel Co., [1902 ] 2 K.B. 190, 197, 198.

II. II. Shaver, for the purchaser.

December 16. Boyd, C. :—The assignment of the 17th 
August, 1904, by Vandervoort to Ibbotson, purports to be an 
assignment of a mortgage for $1,150, made by Amy Tee to 
Vandervoort, dated the 15th August, 1904. It recites that the 
assignee, Ibbotson, has lent to the assignor, Vandervoort, $1,000 
for one year, on the promissory note of the assignor, and that 
the assignor has agreed to execute the assignment as collateral 
security for the said note. Then the witnessing part declares 
that the assignor doth assign and set over to the assignee all 
that the recited mortgage and also the sum of $1,150 and the 
full benefit of all powers, covenants, and provisoes contained 
therein, and full power and authority to use the name of the 
assignor for enforcing the performance of the covenants, etc.

There is a special covenant, written in, by which the assignee 
binds himself, upon payment of the $1,000, to re-assign and set 
over the said mortgage and to convey the lands to the said 
assignor.

Under the provisions of the Judicature Act as to assignments 
of choses in action, the question arises whether the assignment 
of the debt is absolute—i.c., does it purport to pass the entire 
interest of the assignor to the assignee, or is it an assignment 
purporting to be by way of charge only? If, on the construction 
of the document, it appears to be an absolute assignment, though* 
subject to an equity of redemption, express or implied, it is not 
material to consider what was the consideration for the assign
ment: see Hughes v. Pump House Hotel Co., [ 1902] 2 K.B. 190, 
197.
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The cases point to this, I think, under the Judicature Act, 
that an absolute assignment of a mortgage, even if it appears on 
the face of the assignment that it was only for the purpose of 
securing a debt leaser in amount, would be sufficient to come 
under the Act, so long as it did not purport to be by way of 
charge only: Mercantile Hank of London v. Evans, [1899] 2 
Q.B. 613, 617.

On this assignment, I think that, as between the mortgagor 
and the assignee, then» was the right to receive the whole 
amount of the mortgage, and that such payment would lie a 
good discharge—leaving it still to be discussed between the 
assignor and assignee how that sum total should lie applied 
and distributed. As I read the assignment, it is sufficient under 
the Registry Act, 10 Edw. VII. eh. 60, sec. 62, to put the 
assignee, Ihhotson, in the position of an assignee to whom the 
mortgage has been assigned, and also a person entitled by law 
to receive the money and to discharge the mortgage. The whole 
mortgage and the whole of the debt is in fact assigned, and 
not merely a part of the debt and the instrument. See form 
10 of the statute 10 Edw. VIT. eh. 60 p. 539, and the effect of re
gistration as declared by sec. 66a, added to the Registry Act by 
1 < leo. V. oh. 17, sec. 31 (1911).

Had default been made by the mortgagor in paying, the 
action for recovery of the whole must have been by the assignee, 
in whose hands was the security, and who had the express right 
to use the name of the mortgagee1 to enforce performance of 
the covenant to pay. Suing in the name of the mortgagee, pay
ment to the assignee would lie a good discharge for the \ hole, 
and he would hold the surplus over the $1,000 for the use of 
his assignor. But under th<‘ Judicature Act he could also sue 
in his own name, though as to part of the money he would hold 
it in trust for the mortgagee, his assignor: Comfort v. Betts, 
f 18911 1 Q.B. 737.

The title is good as against this objection. I suppose the 
parties have arranged as to costs.

ONT.
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Ontario Supreme Court. ItoptI, C . in Chambers. December 17. 11113.

1. Pl.FAIMMI 1 6 1 N III)—Kl A l i.MFXT OF ( 1 AIM — Kx PAH IF AMF.MIMKXTS
—\N II AT At.MfWAHI.K—K.mkhiki ii whit.

TIiv ex parte right to mice amend emiferml hy Rule 127. Ont., on 
the plaint ill", does not permit an amendment to the statement of claim 
wliivli alters, modifies, or extends the elnim endorsed on the writ 
under rule 32, so as to Introduce a new cause of action.

2. Pi faimx<; (ill K—l»ft)—St.xiimfxt of claim—Xkuation or iikfi:\<f
—COXHIDFKATIO.X FOB HIM. OR XOTK.

Since it is presumed that a promissory note is based on a Irgiil and 
good consideration, it is unnecessary for the statement of claim to 
allege facts to shew such consideration; it is for the defence to 
specially plead want of consideration.

3. Pi faim\o 16 II 1)—IS."»)—Siatfmfxt of claim—Statfmi xt OF CAI’HK
OKNKHAI.I.Y—HOW HKT OCT.

Irrelevant, dill’iise and supertluous allegations in a statement of 
•‘hiim may Is* struck out under the Ontario practice rules which per
mit only a concise statement of the material facts.

Statement Motion by the defendants the foreign executors of Thomas 
Albert Snider, deceased, to set aside the statement of claim, on 
the ground that a new claim, entirely different from that en
dorsed upon the writ of summons (issued on the 1st February, 
1013), was stated in the statement of claim, and to dismiss the 
action, on the ground that the plaintiff had abandoned the claim 
endorsed on the writ.

IV. ,/. Elliott, for the applicants.
//. E. Irwin, K.C., for the plaintiff.
E. ('. Suitin', for the defendant Snider, the Canadian ex-

November lb. Mr. Holmestko:—This is a motion to set aside 
the statement of claim, on the ground that an entirely new 
claim from that mentioned in the endorsement on the writ is 
stated therein, and to dismiss the action, on the ground that 
the plaintiff has abandoned the claim set out in the writ of 
summons. It was also objected that the statement of claim 
should not have been delivered because the writ was specially 
endorsed. This ground was, however, abandoned because the 
writ had issued before the new Rules came into force ( 1st Sep
tember, 1914).

Tlie endorsement on the writ is for $10,000 for two demand 
notes and interest thereon.

The notes were made by Thomas Albert Snider, and the 
original defendant Snider was the sole defendant named in 
the writ, as Is ing the Canadian executor of the maker of the 
notes, who is deceased.
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By an order made on the application of this defendant, in 
presence of the solicitor for the plaint ill' and of Charles F. 
Malsbury and the Central Trust and Safe Deposit Company, 
executors in the United States of the said Thomas Albert 
Snider, these last-named parties were added as defendants on 
the 13th February, 1913. The order recites an undertaking 
by their solicitor to accept service of the writ and to enter an 
appearance and an agreement to waive the issuing of a writ 
for service out of the jurisdiction.

It is said that this order was made at the instance and re
quest of the added defendants ; but that, if it were the fact, is 
not stated in the order. At all events the order stands, it has 
never been appealed from, and for weal or woe these defendants 
are parties defendants to the action and have attorned to the 
jurisdiction of the Court.

These defendants, having thus been made parties to the 
action and attorned to the jurisdiction of the Court, are parties 
for all purposes, and cannot now object to any question being 
raised in the action which might be legitimately raised had they 
been resident within the jurisdiction of the Court. A defend
ant cannot appear in an action and disappear at his pleasure. 
He cannot say, “I will appear and contest this question, but 
1 will disappear if the plaintiff raises any other question.”

The only question, therefore, it appears to me, is this. If the 
defendants are resident within the jurisdiction and served with 
the writ, can they object to the variation from the endorse
ment of the writ which is disclosed in the statement of claimt 
Rule 1(H) contemplates that a statement of claim may alter, 
modify, or extend the relief claimed by the endorsement upon 
the writ, because it provides that where the statement does this, 
the plaintiff shall not he entitled to judgment on default of de
fence unless the statement of claim is served personally or in 
pursuance of an order for substitutional service. The object 
of the Rule is obvious. A plaintiff may vary his claim, as 
endorsed on the writ, by his statement of claim (where the 
writ is not specially endorsed within the present Rules), but, if 
he does so,' he must give the defendant due notice of the change. 
As long as the defendant has due notice of the variation, that is 
all that is requisite, as it would be obviously unfair and un
reasonable to permit a plaintiff to endorse his writ with one 
claim, and then, without notice to the defendant, to make an 
entirely different claim against him by the statement of claim, 
of which he might have no notice.

It must be remembered that, as the objecting defendants m 
this east- were not parties to the action when the writ was issued, 
the claim now set up in the statement of claim could not have 
been endorsed on the writ ; but, when the defendants, without ob- 

4(1—1(1 D.I..R.
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jection, become parties to the litigation, the plaintiff by Ills state
ment of claim may, it seems to me, very properly, and without 
offending any rule of practice, make such claim against the 
defendants who have, as it were, thrust themselves into the liti
gation, as he may see fit. The action was instituted to recover 
upon two notes made by a deceased person, from his Canadian 
executor. The claim now is that these notes may be set off 
against certain notes of the plaintiff in the hands of the defend
ants the United States executors, and that the plaintiff may be 
declared to he entitled to a legacy in their hands free from any 
claim on the notes which the plaintiff thus proposes to satisfy 
by set-off. All of this seems to me quite legitimately to be con
nected with and arise out of the plaintiff’s claim on the notes 
sued on. The Court, being properly seised of the action, and 
having all proper parties before it. is hound, under the Judi
cature Act, 1913, sec. 16(/t), to deal with the whole question, 
and it does not seem to me that these defendants are entitled 
to say that the plaintiff, having recovered a judgment on the 
notes sued on, must then proceed to the United States and liti
gate the question whether he is entitled to set off his judgment 
against the notes held by these defendants, and whether he is 
entitled to his legacy free from any claim of the defendants on 
the notes held by them.

For these reasons, it appears to me that the plaintiff has not 
in his statement of claim departed from his original cause of 
action; but, by reason of these objecting defendants having 
become defendants after the suit was instituted, he has a perfect 
right to present for determination the questions raised in the 
statement of claim as against them.

The motion is, therefore, refused, with costs to the plaintiff 
in any event of the action against the defendants other than 
Snider.

The defendants the foreign executors appealed from the 
order of the Registrar.

The appeal was allowed.
IV. ,/. Elliott, for the appellants.
//. E. Irwin, K.C., for the plaintiff.

December 17. Boyd, C. :—Rule 33. The writ of summons 
may, at the option of the plaintiff, be specially endorsed with 
a statement of his claim, where he seeks to recover a debt or 
liquidated demand in money . . . arising upon ... a 
promissory note. The writ shall in such case be according to 
the form No. 5 (ib. (2)).

Where the writ is specially endorsed such endorsement shall 
be treated as a statement of claim, and no other statement of
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claim shall be necessary (Rule 111). The defendant next 
appears and files an affidavit of merits, and that completes the 
record unless the plaintiff elects to move for judgment. See 
Rules 50 and 57.

If the plaintiff does not elect to serve notice of trial at this 
stage, the defendant can serve a defence or counterclaim, and 
so the pleadings will develop.

Rule 127 says that the plaintiff may, without leave, amend 
his statement of claim, including a claim specially endorsed 
on the writ, once, either before or after the statement of defence 
is delivered. That is the Rule which, I think, applies to this 
case, and not Rule 109, which contemplates writs not specially 
endorsed, and provides that the plaintiff shall state the nature 
of his claim and the relief sought in a ' ; to be called 
tlie statement of claim, and may therein alter, modify, or extend 
his claim as endorsed upon the writ. Rule 137 provides that 
any pleading which may tend to prejudice, embarrass, or delay 
the fair trial of the action may he struck out or amended.

Rule 141. Pleadings shall contain a concise statement of 
the material facts upon which the party pleading relies, but not 
the evidence by which they are to be proved.

Rule 143. A defendant shall raise all matters which shew 
the action not to be maintainable, etc.

Rule 151. Neither party need in any pleading allege any 
matter of fact which the law presumes in his favour, or as to 
which the burden of proof lies upon the other side (c.g., con
sideration for a bill of exchange).

The power of amendment ex parte, once, by the plaintiff, 
under Rule 127, is more limited than the power to alter, modify, 
or extend his claim as endorsed on the writ under Rule 32. As 
at present advised, I should say that he had no power to intro
duce a new cause of action, although he may amend in such 
particulars as will not depart from the original cause of action 
as specially endorsed. But, assuming a larger power, such as is 
given under Rule 109, I do not think that the pleading now 
complained of can stand.

There is one cause of action and one statement of 
claim as endorsed upon the specially endorsed writ, claim
ing to recover against the defendant as executor on two 
promissory notes made by T. A. Snider in favour of J. E. 
Snider for $5,000 each, $10,000, with interest at 5 per cent, 
from the 1st February, 1909, $2,000.

The plaintiff has now undertaken to file a second statement 
of claim, in remarkable contrast to the tirst: containing 14 para
graphs and 4 prayers for relief, in addition to the inevitable 
prayer for costs. The first three paragraphs describe the plain-
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n son of the plaintiff) ; the third describes the other defendants, 
the American executors ; the fourth states that the deceased was

S,,DE»
the plaintiff’s brother, and sets forth the interests and con
fidential relations which existed between them. The fifth states 
the death of the testator and his leaving a will, and that he left
a large amount of assets. The sixth sets forth the giving of two 
notes of the 1st February, 1909, in respect of a loan from the 
deceased to the plaintiff. The seventh sets forth a clause in the 
will by which $10,000 was given as a legacy to the plaintiff, with 
directions that from it should be deducted any debt secured by 
notes owed by the plaintiff at the death of the testator. The 
plaintiff says that these are the notes already mentioned, of Feb
ruary, 1909, given on the loan, and goes on to set forth other 
unimportant parts of the will. The eighth paragraph says that 
there was a codicil of the 8th May, 1912. which did not alter the 
will, and a further codicil of the 12th June, 1912, which did not 
alter the will. The ninth sets forth that the testator had no 
children ; that he married about the 12th June, 1912, and came 
to visit the plaintiff ; and there is a repetition of the intimate 
and confidential relations existing between them. The tenth 
paragraph tells of the death of the testator and his wife in an 
automobile accident on the 17th June, 1912. The eleventh is a 
long detailed account of conversations with the deceased, and 
the calling in of the defendant’s son (the present executor) 
and his being told by the testator to make out demand notes to 
cancel the old notes of 1909. and thereupon the notes in question 
were drawn and dated back so as to be contemporaneous with 
the others. The twelfth paragraph takes up the thread of the 
narrative after the death of the testator, and the varied manner 
in which the plaintiff sought to prevail upon the American 
executors to pay the legacy and treat the notes as cancelled. 
The thirteenth paragraph tells of the attitude of these executors, 
viz., that they could not do as the plaintiff asked without the 
order of the Court. And in the last and fourteenth paragraph 
the plaintiff alleges that lie has been driven to litigation.

The special prayers are: (1) declaration as to the acts and 
intention of the testator ; (2) declaration that there should be a 
set-off of the promissory notes; (3) declaration that the plain
tiff should be paid the legacy of $10,000 without deduction ; (4) 
further and other declarations in the premises, including that 
of a gift by the deceased to the plaintiff, and maintaining 
family arrangements and understandings, as hereinbefore set 
forth, for the considerations therein mentioned.

This is a concise statement of what the pleading sets out 
with abundant diffuseness. The whole pleading appears to
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he open to many objections and offends against many of the 
rules for the regulation of pleadings, and in particular in its 
anticipation of the answer of the defendants; and so, according 
to the homely phrase of Hale. C.J.. the plaintiff “is like one 
leaping before coming to the stile.” See Odgers on Pleading 
and Practice, 6th ed., p. 93; Hovi/s Case (1673), Vent. 217.

The first, second, and third paragraphs are superfluous in 
the case of a specially endorsed writ. The fourth and ninth, 
as to the amicable relations between the brothers, have no 
relevance to the cause of action. In the seventh and eighth 
paragraphs a few lines as to the provision in the will were 
enough ; and all the rest of the references to it diffuse and 
superfluous. The eleventh paragraph is specially objectionable 
in setting forth the language of conversations and generally the 
evidence proposed to he offered to the Court, instead of a 
concise statement of the material facts. The last three para
graphs might have been condensed into three lines.

Hut, as some of these observations apply only to the prun
ing of the luxuriance, the more serious point is that the claim 
as framed is misconceived. It is an elaborate attempt to set 
forth that the notes sued on were given for legal or good con
sideration—a matter that Is presumed in the case of negotiable 
instruments. The proper course of pleading is to wait until 
the defendants make their defence, and then let the plaintiff 
meet it by appropriate pleading. If the defendants make no 
defence, the plaintiff gets judgment at once on proof of the notes 
—so let him wait till there is something that interferes with 
his recovery. It appears to me manifest that the proper forum 
of litigation is in this Court as to the validity of the notes sued 
on; if that is established, all difficulty as to the payment of the 
legacy will be overcome. In the American forum the testator 
has left the matter so that the legacy will be equipoised by the 
notes of the plaintiff held by the American executors. It Iocs 
not appear to me proper to remove this part of the controversy 
and make it part of the action on the specially endorsed writ ; 
for, if the plaintiff makes out his contention on the notes sued 
on, one cannot assume that further litigation in tin- Vnited 
States will be needed to enforce that judgment. If the questions 
raised by the second statement of claim, which I now set aside, 
are to come up hv reason of the defence made, well and good, so 
long as they are properly pleaded; hut at present they are an 
excrescence on the record and should he removed.

There was good reason for the intervention of the American 
executors ; for, in the first place, the Canadian executor is the 
son of the plaintiff, and from the objectionable pleading, I 
should judge, his chief witness; and, in the second place, the

ONT.
" «' 
1013

SXIDFB.



726 Dominion Law Reports. [16 D.L.R.

ONT. American executors are interested in actively recovering, as
8.C.
1913

they are entitled to all the assets of the testator not needed for 
the satisfaction of his debts; and, if his assets fall short in this 
country of meeting all claims, resort for the balance of the

S.XIDKK claim will he had to the American assets in the hands of these
Snider. defendants.

Tin- Registrar in allowing the pleading to stand was prob
ably influenced by the fact that the motion made was too large 
in seeking to have the action dismissed. The action should be 
prosecuted on the specially endorsed writ, and the defendant is 
to have sufficient time to plead thereto.

The costs of the * below and of the appeal will be
both in the cause.

A pinal allowed.

CAN. ATTORNEY-GENERAL OF CANADA v. CITY OF SYDNEY.

s. a
1914

Supreme Court of Cumula, Sir Chart's Fit z/mt rick, C.J.. and Id my ton, Duff, 
Anglin, and Brodeur, JJ. March 2, 1914.

1. Militia (§ 1—-3)—Quelling riots—Liahii.ity ok a municipality for

TIh* “senior officer present at any locality” who may, under the 
Militia Act. R.8.C. 1880. eh. 41, sec. 34. on requisition from three 
justices of the peace, call out tin* troops in aid of the civil power, 
wherever a riot or disturbance of the peace has occurred or is antici
pated, is not necessarily the senior officer of a corns stationed at the 
place where the riot occurs or is likely to occur; the justices, in their 
discretion, may requisition the senior officer of any available force.

[Attorney-deneral of Canada v. Sydney, 9 D.L.R. 282, 40 N.8.R. 027, 
reversed. |

2. Statvtks (§ Il D—127)—1Chanhes of procedure, retroactive.
Whether an action to be brought against a municipality for the reim

bursement of a government fund for moneys chargeable to the munici
pality should be brought in the name of one public officer or of another, 
is a mere matter of procedure as to which statutes are ordinarily retro
spective; and the amending statute. 1 Edw. X II. (Can.) ch. 23, sec. 
80, vesting in the Crown instead of in the militia officer a right of action 
for the expense of troops requisitioned in ease of riots, enables the 
Attorney-General of Canada to sue for reimbursement of the Con
solidated Revenue Fund (Canada) for such expenses incurred prior to 
the amendment.

Statement Appeal from a decision of the Supreme Court of Nova Scotia, 
Attorney-deneral of Canada v. City of Sydney, 9 D.L.R. 282, 46 
N.S.R. 527, reversing the judgment at the trial in favour of the 
plaintiff.

The appeal was allowed.
Xcwcombe, K.C., for the appellant.
Finlay Macdonald, for the respondent.

Sir Charles FiTZPATRICK, C.J.:—This is till action to FCCOVCr t-llO 811111 of
ntspatriefc, c.j. gr^QQ Qg advanced by the Crown out of the Consolidated Revenue

4899
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Fund of Canada to defray the expenditure incurred in connection 
with the pay and allowances of the militia force called out to aid 
the civil power to suppress a riot or disturbance within the muni
cipality of the city of Sydney.

Then* is no as to the facts. They are all found in
favour of the Crown.

It appears that in July, 1901, there were riots and civil dis
turbances in Sydney, and the local authorities, unable to cope 
with them, found it necessary to summon a large military force 
to their assistance. Requisitions were accordingly made upon 
three separate military officers. Colonel Irving, the officer 
commanding at Halifax, District No. 9, which comprises the 
Province of Nova Scotia, was the only one who brought his forces 
to Sydney and performed the services required.

The trial Judge maintained the action except as to one item 
of $20 for legal expenses. On appeal, this judgment was reversed 
on the sole ground that Colonel Irving was not “the senior officer 
of the active militia present at any locality” within the meaning 
of sec. 34 of the Militia Act. Mr. Justice Ritchie, who delivered 
the judgment of the Court, substitutes for this expression by in
terpretation tin- words, “the senior officer at or nearest the place 
where the riot has occurred or is anticipated.” And upon the 
assumption that there was an officer at Sydney or nearer to Sydney 
than Halifax, the claim is disallowed.

It appears to me obvious that, speaking generally, the statute 
s real and effective proceedings to put down dis

turbance's by aid of the militia power when the forces under the 
control of the local civil authorities are insufficient, and the 
section in question provides that the initial step must be taken 
by the civil authorities. It is for those authorities to judge of 
the magnitude of the disturbance, the necessity for aid. and, in 
the first instance, the strength of the force required to quell it. 
The section properly provides, therefore, that the requisitions 
must be made by those who are immediately associated with the 
locality where the trouble has arisen and in which the services 
of the militia are required. They are in a moment of urgency 
authorized to impose a heavy tax upon the ratepayers; hence 
the words used in that section authorize the senior officer to act 
“when thereunto ret pi i red in writing” by the chairman.

These authorities, charged with the duty of maintaining 
order in the localities where the disturbances have arisen apply 
to the senior officer of the active militia at “any locality.” Here 
there are no qualifying words as in the case of the civil authorities 
for the obvious reason that there may not be in the locality 
in which the riot occurs any active militia, or there may be serious 
reasons why in a local disturbance the local militia should not 
be called upon to interfere. Hence, the necessity for leaving a 
wide discretion with the local civil authorities.
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There must have been in this case a serious ami wide-spread 
disturbance, because the magistrates considered it necessary to 
sumir ii assistance from three different quarters ami the senior 
officer of the active militia who was in command, as I have already 
said, over tin- whole district, answered that summons and directed 
his subordinates to await his further orders.

I do not wish to be understood as saying that the municipal 
authorities might not have limited their requisition to the officer 
commanding the militia forcent Baddeckor in Sydney. Mv point 
is that the statute confers a power upon the local authorities re
sponsible for the maintenance of the peace which they exercise 
at their discretion in view of the necessities of the situation, and 
they may requisition any officer in the province, ami if the out
break is sufficiently serious, they might go to headquarters ami 
put the general officer commanding in a position to call out the 
whole militia force of the country.

The word “locality’' as used in the section is perhaps some
what indefinite, but it must be interpreted in such a way as not 
to unduly limit ami possibly destroy the discretion which is un
doubtedly conferred upon the civil authorities, and they having, 
in the exercise» of their undoubted discretion, called upon the 
senior officer of the active militia for the district which included 
the scene of the disturbance, it was for him to determine how I hat 
requisition was to be met. This is made abundantly clear by 
reference to see. 7K of the Act, which gives the officer commanding 
any military district authority, upon any sudden emergency, to call 
out the whole or any part of the militia within his command.

The Interpretation Act, sec. 31, paragraph (r), provides that
if n power is conferred or » duty imposed, the power may lx- exercised and 
the duty shall he performed from time to time ns occasion requires.

The active militia may be called out for service either within 
or without the municipality in which it is raised (see. 34, sub- 
sec. 1).

The respondents contend that the action should have been 
brought in the name of the commanding officer of the corps lie- 
cause the militia were called out under the provisions of eh. 41. 
see. 34, It.S.C. 1880, sub-see. 5, which providqs that the pay and 
allowances are to be recovered by the commanding officer. There 
are many answers to this objection in the circumstances of this 
cas;*, but the most effective is given by Mr. Justice Anglin.

It appears by the particulars that the disbursements were all 
made by the (ioverninent during the period from August 0, 11)04, 
to February, 11)05, ami this action was brought in 11)10. At that 
time, tlui statute of 1004, 4 Kdw. VII. eh. 23, was in force and secs. 
80 and 87 " that such sums, as are in question here, may In-
recovered as a debt due to the Crown by the municipality. This 
is a mere question of procedure. In (lardner v. /.urns, 3 App. 
Cas. 582, Lord Blackburn said at 003:—

76



16 D.L.R. | Atty.-Gkn. of Canada v. Sydney.

I'or instance, I think it iH perfectly settled that if the législature in- 
tended to frame a new procedure. that insteail of proceeding in this form 
or that, you should proceed in another and a different way; clearly, these 
bygone transactions are to be sued for and enforced according to the new 
form of procedure. Alterations in the form of procedure are always retren 
speetive. unless there is some good reason or other why they should not be.

I entertain no doubt tlint tin* city of Sydney is a separate and 
distinct municipality from tin* county of Cape Breton, and as 
such, obliged to pay for the services of tin- militia «Inly requi
sitioned (sec. 3, eh. 70, R.S.X.S. 1000).

The a pi m-a I should be allowed with costs.

IbiNGTON, .1.: The claim made herein is to recover from 
respondent, which is a municipality, payment for service's ren
dered by the active militia called out in aid of tin* civil power 
under sec. 34 of the Militia Act.

I am unable to construe that section as the Supreme Court of 
Nova Scotia has in supfsirt of its judgment allowing the np|icul 
from the judgment of the learned trial Judge.

With great respect, it seems to me rather narrow ground to 
proceed upon the possible meaning to be found in tin* words of 
part «if one sub-section out of half a dozen such sub-sect ions ami 
especially so when those words arc at b«*st «if dubious import.

I think we must look at th<- scope «if the whole of this section 
ami see if there has been a substantial compliance with its incan- 
ing and whether or not the action taken has been nil illegal or legal 
proceeding.

For if illegal then if those men so cngngcil or any one of them 
in suppressing a riot or disturbance hail hnppcncil to take human 
life, a charge of manslaughter or worse might have lain against 
those res|xmsible for such result.

Such lik<‘ considerations may well arrest our attention in d<- 
termining whether or not this calling out of tin* active militia tell 
witliin the meaning of what the statute prcscrilies. For if by 
the reasonable interpretation of this section tin* legality of the 
action of Lt.-Col. Irving and the magistrates making the requisi- 
tion upon him cannot b«* maintained assuredly no action will In
for the recovery of the payments made.

And on the other hand, if what was dime can be justified under 
ami by virtue of the statute as legally done, it seems to me the 
recovery sought must be allowed.

It is admitted that Lt.-Col. Irving was, during the time in 
question, District Officer commanding No. ft Military District 
within which the city of Sydney lies.

There were other officers each ciunmamling a regiment in 
the district, upon each of whom a requisition was made by the 
magistrate at the same time as the requisition made upon Lt.-Col. 
Irving. These other commanding officers were, 1 take it, under 
the command of Lt.-Col. Irving.
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The first sub-section of sec. 34 provides that:—
The active militia, or any corps thereof, shall he liable to he vailed 

out ... in aid of the civil power in any case in which a riot, disturb
ance of the peace, or other emergency recpiiring such service occurs, or 
. . . whether such riot, disturbance or other emergency occurs, or is 
so anticipated within or without the municipality in which such corps is 
raised or organized.

Sub-section 2 declares that:—
The senior ollicer of the active militia present at any locality shall call 

out the same or such portion thereof as he considers necessary for the pur
pose of preventing or suppressing any such actual or anticipated riot or 
disturbance, etc., . . . when thereunto required in writing by

the several judicial personages defined, etc.
Sub-section 3 provides that every such requisition shall express 

on its face the actual facts or the anticipation thereof “requiring 
such service of the active militia in aid of the civil power for the 
suppression thereof.” Sub-section 4 provides that “every officer 
ami man of such active militia, or any portion thereof, shall, 
on every such occasion, obey the orders of his commanding officer,” 
etc., etc. Then sub-sec. 5 provides that “when the active militia, 
or any corps thereof, is so called out in aid of the civil power, the 
municipality in which their services are required shall pay them,” 
etc., etc. Sub-section G provides for Government advancing 
expenses, etc.

1 have only quoted the parts of the language used that are 
material to test the correctness of the judgment here in question, 
which seems to put the entire application of the section upon the 
meaning of the words quoted from the second sub-section. Such 
an interpretation would, if followed to its logical consequences, 
be apt to reduce the whole section to a most absurdity.

If the only person who may be requisitioned is as suggested, 
the senior officer nearest to the scene of the disturbance, then the 
captain of a company might be the only one answerable to such 
requisition, and his company not even all within reach of his sum
mons and all the rest of the active militia be mill's away.

Counsel for respondent when asked how more remote forces 
were to be brought in if needed suggested that the local officer 
could call for them. By what authority he was unable to tell us. 
It is quite clear he would have no such authority. And no one 
else would until duly and properly requisitioned by the civil 
authority.

According to the construction adopted by the Court below in 
reversing the learned trial Judge, the civil authority could not 
direct any one but the senior officer nearest the scene of dis
turbance.

The language I have quoted is express in imposing the duty 
not only u|>on a single corps, but upon the “active militia,” and 
to my mind demonstrates that the contention made by ret
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is * and unworkable. All that the language of see. 2
on whieh stress is laid to maintain this contention indicate» is 
that magistrates and officers should each aet in a reasonable and 
due orderly manner. The locality is not defined, but the closing 
language* of the first sub-section clearly shews that the corps need 
not be within the municipality. And the1 word “locality" must 
be given a reasonable and common sense construction.

The magistrates of the county of whom one may be mayor 
or other head of the municipality concerned are alone entrusted 
with the power, and they are neither confined to their own county 
nor to a single corps. They would certainly be expected from the 
language used to exercise common sense. But they are entrusted 
with a high duty carrying with it great power and responsibility, 
and I do not think we can supervise their action, much less reduce 
them to the impotent state contended for.

Indeed, we have no such evidence before us as would warrant 
us in criticising their conduct in the premises. I presume it was 
what respectable men thought was reasonable and necessary to 
meet the emergency presented to them.

Counsel for respondent, as he was entitled to do, raised the 
question of the right of the Attorney-General to sue instead of 
the commanding officer suing as was provided by the Act as it 
stood at the time in question.

In view of the amendment making provision for the Attorney- 
General suing I do not think the objection is now tenable. In
deed, I cannot get rid of the impression that the money being 
ultimately payable to the Crown it was always competent for the 
Attorney-General to have sued so far as the facts established 
that the Crown was ultimately entitled to recover.

The case of Crewe-Read v. Cape Hreton, I I Can. S.C.H. 8. 
only decides that the officer suing by virtue of the statute, having 
died, his administratrix could revive ami continue the action he 
had begun.

Nor can 1 find that the action t " I have been brought against 
the county. And if the company most directly interested in the 
protection of the militia are, as the factum alleges, free* from taxa
tion. I suspect that must be a situation created by respondent 
and not by the county. The protection of property outside the 
city was no doubt because that was connected with the city and 
something the county derived no benefit from.

The appeal should lx* allowed with costs.
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Duff, J.:—The action out of which this appeal arises was oufr.j. 
brought by the Attorney-General of the Dominion to recover a 
sum of $5,309.09 advanced by the Dominion Government to pay 
the expenses of certain militia forces requisitioned in aid of the 
civil power under the provision of see. 34, eh. 41, of the Revised 
Statutes of 1880. I think the only points that require discussion
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are two: first, it is said that the magistrate who professed to act 
under the authority of see. 34 had no authority to requisition the 
troops that were requisitioned; and, secondly, that if they 
had such authority that the Attorney-General has no status to 
sue for the advances made. As touching the first point the facts 
appear to he that the magistrate requisitioned Col. McRae, of 
Baddeck, and Col. Irving, who was district officer commanding at 
Halifax for the district of Nova Scotia; troops were sent by Col. 
Irving from Halifax, hut the troops at Baddeck, although mobil
ized, were not sent forward. The argument appears to lx? that 
the power of requisitioning troops given by sec. 34 applies only 
to troops in the locality in which the disturbance occurs or in some 
adjacent locality. The Supreme Court of Nova Scotia held that 
locality in the second sub-section of sec. 34 means the locality 
nearest the seat of disturbance. The effect of this construction 
would be that the requisition to Col. Irving at all events was 
beyond the power of the magistrates.

I think, with great respect, that it is impossible to support 
this view of the statute. The language of the introductory 
clause of sec. 34 is general, and whether some limitation may or 
may not be justified by the context or the subject-matter of the 
section I think it is impossible to read it in the restricted sense 
in which it was read in the Court below. The effect of that con
struction woultl seriously limit the operation of these provisions. 
It would make it impossible for the magistrates to call in more 
than a strictly limited number (generally not more than one) of 
bodies of troops, no matter how inadequate such forces might 
be, no matter how clearly undesirable the employment of those 
particular forces, or any of them might be in the particular cir
cumstances. The argument that the provisions construed as 
the Government contends are to abuse is one» that no doubt 
deserves consideration, but, on the other hand, Parliament may 
have well felt that it was better to rely upon the good sense of the 
magistrates and the military authorities than to ‘ ie restric
tions which, in easily conceivable cases, might entirely neutralize 
these provisions.

The facts bearing upon the second point are these. The Mili
tia Act to which I have already referred was superseded, in 1904, 
by a statute which was eh. 23 of tin* statute's of that year. That 
Act came into force on the 1st of November. Of the advances 
sued for a considerable proportion were made prior to that date. 
As to these advances it is contended that ch. 41 of the Revised 
Statutes, 188t>, applies, and if so the proper person to sue for them 
is the commanding officer and not the Attorney-General. I think 

must be rejected for the reason advanced by Mr. 
Newcombe, viz., that the commanding officer, in suing for the re
covery of advances under sub-sec. 6 of sec. 34 of the earlier Act, 
sued as trustee for the Crown, and that, consequently, the pro-

3
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vision of the later Act, see. 87, which authorizes an action on be
half of and in the name of the ( 'rown, is strictly a provision relating 
to procedure only.

This is a sufficient answer to the objection, but there is another 
answer which would be equally effective. There appears to he 
nothing in the practice of the Supreme* Court of Nova Scotia 
to prevent the* commanding officer now being added as a party 
(The “Duke of Buceleuch,” [1892] P. 201), and the suggestion 
that his claim would be barred to the Statute of Limitations, falls 
to the ground when one remembers that the* right of action as
serted by him is not on his own behalf, but on the behalf of 
the Consolidated Revenue Fund. In the circumstances it 
would not be proper to impose any terms as to costs as a condition 
of such amendment.

The appeal should be allowed with costs here and below; 
there should be judgment for the Attorney-General with costs 
of the action.

CAN.

8.C.
1914

Atty.-(5kn. 
ok Canada

Anglin, J.:—The Court en bone, reversing the trial Judge, J-
dismissed this action on the ground that the officers on whom 
the requisitions calling out the militia were made wen* not then 
present at the locality of the riot or disturbance*, actual or an
ticipated. With respect, I think the Court has placed a wrong 
construction on the words “present at any locality” in sub-sec. 2 
of sec. 34 of ch. 11 of the R.S.C. 1880. This adjectival phrase 
qualifies either “the senior officer” or “the active* militia”—I 
think the* latter—but it is not very material which. The “local- 
ity” referred to is not that where the- riot or disturbance eiccurs— 
there* might be no active militia whatever there; the- available 
force might be- quite* inadeepiate—but that where the eiffie-e-r re- 
quisitioned or the body of active- militia which lie- coinmande-el is 
stationed. The- phrase “at any locality” was use-el advisedly.
The- words which immediately follow'- “shall e-all out the same* e>r 
such portion thereof as lie* considers necessary”—obviously re-fe-r 
to the- body of active militia under the- command of the- “senior 
eiffiee-r” requisitioned. The contrast betwee-n the words “present 
at any locality” anel the words—“the municipality or county 
in which such riot, or disturbance or othe-r e-me-rge-m-y eiccurs or is 
anticipate-el”—found in the- same sectiem, 1 think removes any 
peissible- doubt that the* applie-atiem and me-aning which 1 give- to 
the- words “any locality” is what Parliame-nt intenelenl the-y should 
have*. It follows that the- requisitions addre-sseel to ( oleme-l Irving 
anel Colonel McRae- were within the authority confe-rre-el by se-e-.
34 of ch. 41.

The respondent further insists that the* right of action was, 
by the statute in feire-e* when most of the* payments were- made-, 
given exclusively to the- e-eunmanding officer, who was required 
to sue* in his own name, although payme-nt had already been made

1
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CAN. out of the Consolidâti-cl Revenue Fund, R.S.C. 1880. eh. 11, see.
S. C.
1914

34, suh-sees. 5 and (i. But by an amendment of 1904 the right to 
sue for the recovery of money so expended was given to His
Majesty (4 Hdw. vil. eh. 23, see. 8ti). That right is exercisable 
by the Attorney-General. No new right of action was created 
by this amendment; no new liability was ' red. Under the

r statute when the money had been paid out of the Con
solidated Revenue Fund the commanding officer who sued was

Anglin. .1. bound to pay the amount recovered over to His Majesty. The 
statute of 1904 merely effects a change in the procedure to be 
followed in tin1 recovery of the money. It was in force when the 
action was brought and as a statute regulating procedure applied 
to it. 1 think the right of the Attorney-General to maintain this 
action is clear.

As to the small item of expenditure incurred in protecting the 
source of supply of the waterworks of the Dominion Steel Com
pany ($30) there is a little more difficulty. The source» of supply 
of these waterworks is outside the town limit ; but the works of the 
steel company are within the city of Sydney, and the danger to 
the water supply arose from rioting and disturbance within the 
city. It was to prevent injury likely to arise out of that rioting 
and disturbance that the services of the militia were required.
I do not think that it is beyond the scope of the statute that the 
municipal corporation of the city of Sydney should be required 
to pay for the services rendered under such circumstances at the 
source of the water supply.

I would allow this appeal with costs in this Court and in the 
Court en banc, and would restore the judgment of the trial Judge.

Brodeur, J.:—I am of opinion that this appeal should be 
dismissed for the reasons given by Mr. Justice Ritchie.

A ppeal allowed.

B.C. AIREY v. EMPIRE STEVEDORING CO.

S.C.
1914

British Columbia Supreme Court, Murphy, J. March 25, 1911.
1. Pleading (8 11 J—236)—Statement of claim—Employers’ Liaiiii.ity 

Ait (B.C.).
A plaint iff in a negligence action desiring to claim under the Fmploy- 

ers’ Liability Act (B.C.) as well as at common law, should specifically 
raise the claim of defendant's liability under the statute in his state
ment of claim.

Rtatoment Trial of action for negligence brought against an employer 
by his employee.

Judgment was given for the defendant, with leave to bring a 
fresh action so as to claim under the Employers’ Liability Act.

4 4
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C. Craig, for tin* plaintiff.
S. S. Taylor, for the* defendant.

Murphy, J.:—In my opinion tin* verdict rests on an issue not 
raised in the pleadings. It is true that one construction of a para
graph in the statement of defence might he utilized to found this 
issue upon, hut I consider the paragraph is ojien to a different 
meaning. Whilst the Court of Appeal in Cook v. Newport Lumber 
Co. (not yet reported) did express the opinion that an issue not 
specifically raised hy the statement of claim might he tried if 
raised hy the statement of defence, some of the learned ,Judges 
animadverted strongly on the carelessness of pleading too prevalent 
in our Courts. I think also the Court of Appeal in that case 
came to the conclusion that the issue was fairly fought out at the 
trial.

That counsel in this case thought the pleadings defective is 
shewn by his applying for an amendment, hut he did not press 
for one to the extent of having the question of terms raised. 
From the outset of the trial, counsel for the defence objected to 
the particular issue on which the verdict rests being raised. In 
my opinion that issue was not fully tried out. It was not made 
the subject of discovery examination, and the defendants clearly 
might possibly have had witnesses to offset the evidence for the 
plaintiff if the plea was spread on the record.

It is true that evidence justifying the verdict was admitted 
without objection, hut it is quite true that such evidence was 
relevant to the common law issue which was on the record. 
Possibly counsel ought to have made it clear that he objected to 
its admission except on the issue to which it was relevant hut 
his not having done so does not it seems to me prevent him from 
taking his present position, particularly as it is merely a re
assert ion of a position taken at the opening and persisted in through
out the trial. I must refuse to act on the verdict and enter a 
judgment for the defendant. If it is desired to bring a fresh 
action under the Employers’ Liability Act, and if it is necessary 
to obtain any declaration that this judgment should be without 
prejudice to the right to bring such action, I will hear counsel 
thereon. This action is dismissed with costs, leave being reserved 
to move as aforesaid if plaintiff is so advised.

B. C.

9. C.
1914

Stkykixik- 

Murphjr, .1.

Judgment for defendant.
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MAN. DAVIS v. WRIGHT.
Manitoba Court of Apurai, Howell, C.J.M., Richards, Perdue, Cameron. and 

Haggarl, JJ.A. March 30, 1914.
1. Dismissal and discoxti .stance (§ 1—2)—In voluntary—Want of 

PRosEcrnox—Unreasonable delay.
An order to dismiss an action for want of prosecution may he made 

after a verdict at the first trial had been set aside and a new trial 
ordered, if the plaintiff allows two months to elapse before the sittings 
at which he might have proceeded to a second trial and lie fails to do 
so without any reasonable excuse.

[Paris v. Wright, 15 D.L.R. 386, 20 W.L.R. 517, affirmed; S/Hiuut v. 
Selles, 1 (’h. (’h. (Ont.) 270. approved; Diamond Harrow v. Stone, 7 
O.W.R.6S5. d.|

Appeal from the judgment of Curran, J., Davis v. Wright 
15 D.L.R. 385, 2G W.L.R. 517, dismissing an action for want of 
prosecution.

The appeal was dismissed.
•/. F. Davidson, for plaintiff, appellant.
II. /*’. Tench, for defendant, respondent.

The judgment of the Court was delivered by 
Eoweii,C.J.M. Howell, C.J.M.:—The sole involved in this case is

the construction to be given to rule 540. It is as follows:—
510. If the action is at issue two months before the commencement of 

any sittings of the Court for which the plaintiff might give notice of trial, 
and he does not give notice of trial therefor, the action may be dismissed 
for want of prosecution.

After the granting a new trial by the Court of Appeal the case 
remained at issue and several “sittings of the Court for which the 
plaintiff might give notice of trial" were allowed by him to pass 
and lie did nothing.

It is the policy of the law and practice to compel a plaintiff to 
proceed with the case and not drive the defendant to unnecessary 
expense. If it was wise to compel the plaintiff in the first instance 
to bring the cause on for trial, it was pre-eminently wise to compel 
him to bring it on again after an abortive trial, where probably 
large expenses were incurred by both parties.

The English rule on this subject, order 3G, rule 12, to my mind, 
is, in its language, not as broad or as general as ours, and under it 
one might well argue that once having set the case down the rule 
was satisfied. The learned Judge, however, i s from the 
Annual Practice of 1913 shewing that the editor in his opinion 
(which was probably an echo of the professional opinion on the 
subject) thought that the rule applied even where notice of trial 
had been given and the case had been once heard, but the judg
ment had been set aside. 1 find on looking at the Practice for 
1914 that the same language was repeated at pp. 595-59G.

The case of Diamond Harrow v. Stone, 7 O.W.R. 685, a decision
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of the Chief Justice of Ontario, was strongly relied upon by counsel 
for the plaintiff and requires careful consideration. The learned 
Chief Justice refers with approval to certain Irish cases which 
are governed by their Common Law Procedure Act, and following 
those decisions and certain English cases which were decided 
under the English Common Law Procedure Act, he put a con
struction on the Ontario rule in favour of the plaintiff.

I am not familiar with the Ontario Judicature Act ; but read
ing the remarks of Holmested & Langton, 3rd ed., 4. if the authors’ 
views are correct, the two systems of law and equity have not been 
fused into one practice by that Act. Apparently in < hitario there 
is no rule corresponding to our rule 902, which is as follows:—

MAN.

C. A.
1014

WIUGHT. 

Howell. C.J.M.

002. It is hereby declared that it is the purpose Act to fuse and
amalgamate the former systems of laxv and equity and common law and 
equity practice into one system.

By sub-sec. (s) of sec. 38 of the King's Bench Act, It.S.M. 
1902, ch. 40, it is declared that where
there is any conflict or variance between the rules of equity and t ho rules 
of common law with reference to the same matter, the rules of equity shall 
prevail.

It is stated in the Annual Practice that this rule does not apply 
to matters of practice; but if I understand K car sky v. Philips, 
10 Q.B.D. 30, the Court did apply the Chancery practice- of pro
duction to the new practice, so we might apply the old equity 
practice of dismissal for want of prosecution to explain the general 
language of the rule in question.

Up to the time the King's Bench Act came into force the old 
equity rule 271, corresponding to the old Ontario rule 275, was in 
force and the practice was to permit tin- defendant to move to dis
miss the plaintiff’s bill at any time if Ik- was unduly delaying in 
bringing the cause on for trial.

Under tin- similar Ontario rule in tin- case of Spawn v. Nelles, 
1 Ch. Ch. 270, where the- cause had once been set clown for trial, 
Chancellor VanKoughnet used tin- following language: —

It seems that hills in eases in the stage in which this suit is have been 
dismissed on notice. It is a convenient practice and saves expense, and I, 
therefore, follow it.

Subsequent cases follow this decision, and this whole-some practice 
was the practice on the equity side of this Court until all practice 
was fused and our rule 540 became the law on the- subject.

I have not• overlooked our rule 4, but I think, looking at the 
history of our practice, when a plaintiff launches an action against 
a defendant he should proceed with it reasonably and not drive 
the defendant to the expense of bringing the action on for trial.

I agree with Chancellor VanKoughnet the defendant’s course 
in this matter “is a convenient practice and saves expense.” 
I think “if the action is at issue two months before the commence-

4
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ment of any sittings of the Court for which the plaintiff might 
give notice of trial” unless he has a reasonable excuse for the de
lay, his action may be dismissed for want of prosecution, even if 
he had previously given notice and the trial has been fruitless.

The appeal must be dismissed with costs.
Wan jut.

A])penl dismissed.

ALTA.
Alberta Supreme Court, Harrey. C.J., Stuart, Beck, anil Simmons, JJ.S.C.

1914
1. Costs (§1 14)—Sacrum for costs—Workmen's Compensation Act

(Alta.)—Procedure less formal and expensive.

The general practice relating to security for costs in Alberta is not 
applicable to proceedings under the \\ -n's Compensation Act, 
Alta., Statutes of ItHlN. eh. 12. the policy of the Act being to assist a 
supposedly poor class of persons by a procedure less formal ami ex
pensive than is required in ordinary disputes.

| As to a District Court Judge’s power under the Act, see also Bodner v- 
West Canadian Collieries, S D.L.R. 462.|

Appeal from the order of McNeill, District Court Judge,Statement
ordering security for costs in an action under the Workmen’s 
Compensation Act, Alberta Statutes 1008, eh. 12.

The appeal was allowed.
./. If. Palmer, for applicant, respondent.
L. M. Johnston, K.C., for respondent,

The judgment of the Court was delivered by
Beck, J.:—This is an appeal from the order of His Honour

Judge McNeill ordering the applicant to give security for costs.
In Bodner v. U>*f Canadian Collieries, 8 D.L.R. 102, 5 A.L.R. 

103, this Court held in view of differences in the terms of the Eng- 
lisli Act and the Alberta Workmen’s Compensation Act, Statutes 
of 1008, ch. 12, while under the former Act the County Court 
Judge is persona designata only, yet under the latter Act the Dis
trict ( 'ourt Judge is not persona designata but acts as Judge of the 
District Court and that the proceedings are proceedings in Court 
and consequently iHat the ordinary practice of the District Court 
is to be applied so far as it can reasonably be applied and is not in
consistent with the provisions of the Act and the different charac
ter of the proceedings. On this principle the Court in that case 
held that thi* District Court Judge had power to order the issue 
of a commission to take evidence. This of course is subject to 
the express provisions of the Act relating to rules of Court.

There are a number of such provisions in the Act, e.g., Sched. 
(6); 1 (5), (6), (7), (9), (12), (15); Sched. 2 (3). (5), (0), (8), (10), 
(12).

95
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Sched. 2 (10) appears to give almost plenary powers in this 
respect. It says:—

The duty of District Courts under this Act shall, subject to rules of 
Court, he part of the duties of such Courts, and the officers of such Courts 
shall act accordingly, and rules of Court may be made both for any purpose 
for which this Act authorizes rules of Court to be made, and also generally 
for carrying into effect this Act so far as it affects such Courts and proceedings 
therein.

ALTA.

8.C.
1014

Cessa rim 

Hazell.

and (Schedule (b)) enacts that
rules of Court shall mean rules of Court made and promulgated as provided 
for in the District Courts Act.

The power to make rules of Court is by the District Courts 
Act conferred upon the Lieut enant-Governor-in-eouneil with 
power to confer the same power upon the Judges of the Supreme 
Court. The Lieut enant-Governor-in-eouncil passed a hotly of 
rules of Court about the date on which the Act came into force— 
January 1, 1908—the published copies bear no date. These 
rules declare (sec. 10) that they are to be read and construed 
with the rules governing procedure in District Courts, being the 
rules of Court of the Supreme Court of Alberta in so far as the 
same are from their nature applicable, and the rules of subsequent 
date amending the same. Even had no new rules been promul
gated and had we consequently to deal with the matter in view 
only of the general practice of the District Court applicable to 
proceedings under the Act, I should have held that the practice 
relating to security for costs was not applicable to proceedings 
under the Act. Sched. 2 ((>) says that the costs of and incidental 
to the arbitration and proceedings connected therewith shall he 
in the discretion of the committee arbitrator or Court subject as 
respects such Court to rules of Court. It also says that the costs 
. . . shall be taxed in manner prescribed by those rules and 
such taxation may be reviewed by the Court. The Act thus ex
pressly provides for two things in relation to costs, namely, (1) 
costs being incurred, their disposition is in the discretion of the 
Court, (2) the ordinary practice relating to taxation is to apply.

The requiring of security for costs is something quite different 
from either of these two subjects. It is so treated in the existing 
general rules of Court. The rules relating to costs (Jud. Ord. 
Consol. Ord. N.W.T. 1905, ch. 21) are rules 517 to 534. They 
compose order 42. They are divided into three sub-heads: 
Generally; n. Security for costs; Hi. Taxation and tariff of costs.”

Schedule 2 (0), it seems to me, clearly intended to introduce 
the provisions so far as applicable only of sub-heads i. and iii. and 
by implication to exclude sub-head ii.; although there is perhaps 
nothing under sub-head i. which is applicable.

The new rules make the matter I think even clearer.
The subject of “costs” is dealt with at large in rules 523, 524,
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ALTA. 525 and 526, and only from the point of view of the quantum of
S. C.
1914

costs and their taxation. The implication of an intention to ex
clude the practice relating to security for costs is to my mind un-

Cehsarini
questionable. This conclusion too is, I think, in clear accordance 
with the policy of the Workmen’s Compensation Act. The ob
vious purpose of the Act is to assist a class of persons who it is
to be supposed are poor people of little, if any, means—either those 
who have themselves met with accidents which either wholly or 
partially incapacitate them from earning their livelihood or those, 
as poor, dependent upon them; and to provide this assistance by 
a procedure much less formal and intricate and much less expen
sive than that perhaps necessarily required in relation to the de
termination of ordinary disputes.

For the reasons indicated I think the appeal should be allowed 
with costs with result that the order for security for costs will be 
set aside with costs.

Appeal aUoxeed.

B. C. Re DOE.

S. C.
1914

llritixh Columbia Supreme Court, Clement, J. April 1, 1914-
1. Constitutional law (8 II A 4—210)—Dirkct and indirect taxation—

Succession duty.
As n condition for local probate in respect of property situated within 

a Province, payment of a succession duty may he required under pro
vincial legislation, for example R.8.B.C. 1911, eh. 217.

\The Kirill v. Ijovitt, |1912| A.C. 212; and Cotton V. The King, [1014] 
A.C. 170, là D.L.R. 2S3, considered.|

2. Constitutional law (§ II A 4—211)—Taxes, direct and Indirect-
Provincial LAW-MAKING POWERS—SUCCESSION TAX.

A succession tax directly laid on property within tin1 Province by 
provincial law is not an indirect tax under the B.X.A. Act although 
payment thereof must be made or security given therefor concurrently 
with taking out letters probate to the decedent’s estate.

[The King V. Loritt, [10121 A.C. 212; Cotton v. The King, (I914| A.C. 
170, If) D.L.R. 283, referred to.)

Statement

Clement, J,

Application by the executor of a will to compel the Supreme 
Court registrar to deliver the letters probate, without requiring 
payment of succession duty as a condition precedent.

The application was refused.
Aikman, for the application.
II. A. Maclean, K.C., contra.

Clement, J.:—This is an application by the executor of the 
will of the late E. II. R. Doe for a direction to the registrar of 
this Court that he forthwith deliver to the ant or his solicitor
the letters probate of the will in question without first exacting 
payment, or security for the payment, of the amount clue or pay
able under the Succession Duty Act of this Province, R.S.B.C.

Clement, J.

4
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1911, oh. 217. It is admitted that the property passing under the 
will is all situate in the province.

The application is based upon the one contention only, name
ly. that even as to property within the province the tax imposed 
by the act in question is an indirect tax and as such not within 
provincial competence. Il is not contended that the registrar 
is not justified under the statute in withholding the letters probate 
until the duty is paid or secured il in fact any duty has been law
fully imposed. To this question alone 1 have to address myself.

It is urged that in the recent ease id Colton v. The Kimj, [1914] 
A.C. 17(>, l"> D.L.1L 283. t heir Lordships of the Judicial ( 'ommittee 
of the Privy Council have held all succession duties to be indirect 
taxation. 1 do not so read the judgment. The Act there in 
question was an Act of the Quebec Legislature. 11 required cer
tain persons (one or more) to make a declaration as to the value 
of the estate left by any deceased person, and it imposed a legal 
liability upon the person making the declaration to pay the suc
cession duty, that person not being necessarily interested in the 
estate as a beneficiary,
leaving him to recover the amount so paid from the assets of the estate or, 
more accurately, from the persons interested therein.
In the ease—which alone was before them—of property situate 
beyond the Province of Quebec, which the provincial legislature 
obviously could not charge directly with the duty, such an impost 
appeared to their Lordships “plainly to lie outside the definition 
of direct taxation accepted by this Hoard in previous eases." 
It fell, in fact, squarely within tin* accepted definition of indirect 
taxes, viz:
those which arc demanded from one |>erson in the expectation or intention 
that he shall indemnify himself at the expense of another.
And when, in the following paragraph of the judgment, Lord 
Moulton says that
the whole structure of the scheme of these succession duties depends on the 
system of making one person pay duties which he is not intended to hear hut 
to obtain from other |H*rsons,
he is, I think, speaking of the scheme of the Quebec Act then 
under examination, and not of succession duties in general, as if 
the phrase “succession duty" had a well known and definite legal 
significance. Its real meaning. 1 think, must In? gathered from tin* 
statute in which it is used: the real character of the tax, whatever 
it may be styled, depends upon its intended incidence as disclosed 
by the statute itself.

I have carefully examined our own Act, and I find that the im
post is laid expressly upon the property passing under the will 
(or the intestacy, as the case may be) and that there is apparently 
a studied effort to avoid laying any legal obligation to pay the 
duty upon any person or persons other than the beneficiaries; and

B. C.

S. C.
1914

Hr.
Dor.

f'li'inrnt. J.
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B. C. wen as to them the liability to pay is inferential, or arises under
s c order of Court made in the course of the enforcement of the charge
K,U upon the property. There seems little if any difference in prin-
----  ciplc l>etween such a tax and the ordinary familiar municipal
Rb taxation of land. According to a certain school of economists a

(>K' tax upon land is the most scientific form of indirect taxation,
element, j. reaching ultimately and indirectly, as they claim, to all classes of

society; but I have never heard of such a tax being held by any 
Court to be other than a most obvious example of direct taxation. 
If a tax upon land is in law an indirect tax, the owner of land in 
this or any Canadian Province who is non-resident in the Pro
vince, ami who therefore cannot be taxed directly, cannot be 
reached at all under provincial law.

This would be a startling proposition, and one which I am not 
disposed now for the first time to countenance. It is true that in 
the eases in which their Lordships of the Privy Council have 
sought for a legal definition of direct taxation, they have had re
gard to the incidence of a tax u|Hin persons (who alone, in a sense, 
can pay taxes) and not upon property. But that a tax can In
laid on property, and that such a tax may he direct taxation, is, 
in my opinion, not negatived by any of those cases.

However, 1 am relieved of any necessity for further discussion 
along this line. In The King v. Lovitt, 111)12] A.C. 212, the Suc
cession Duty Act of the Province of New Brunswick came under 
review before the Board. In its main outlines it closely resembles 
our Act. As with us, the tax is “laid on the corpus of the pro
perty" and there, just as under our Act, the executor has to 
provide* for payment of the duty as a condition of holding 
the grant of letters probate. The only difference 1 can see is 
that in New Brunswick the executor is required to give a bond; 
with us he may either forthwith pay the duty or give a bond for 
its future payment. In neither case does the statute impose a 
legal liability upon the executor; no tax is laid upon him. “As 
a condition for local probate on property situated within the 
Province" payment of a succession duty thereon may be required 
under Provincial legislation. That is what was held in Thr King 
v. Loritt, as explained in Colton v. The King, [11)14] A.C. 17(i, 
1Ô D.L.R. 283, and it seems to me to exactly cover this ease.

The application is refused. Under the Crown Costs Act, 
R.S.B.C. 11)11, eh. 01, I fear 1 can make no order as to costs, but 
this feature of the ease may be spoken to.

.1 p plication refused.



16 D.L.R.] McDonald v. Stockley.

McDonald v. stockley.
Nova Scotia Supreme Court, Sir Charles Tou'imhcml, C.J., tira ham, K.J., 

Meagher, Lonyley, ami Ritchie, JJ. April 4, 1911.

1. Titov Kit (6 I B—10)—CONVERSION, Oil TRIVIAL TREHI'AHH—CONTRACTOR'S 
KtvVIl'MKNT.

Whvri* it vont raft inn iminter leaves on the property owner's premises 
the blocks anil tackle lie intends to use in the work, hut without any 
undertaking by the property owner to take care of them, the equip
ment remains at the painter's risk, and the mere user of them by the 
property owner does not constitute a conversion, but amounts at the 
most to a trivial trespass, which the law would not regard.

(See, also, Mackenzie v. Scotia Lumber Co., Il D.L It. 729.j

Appeal from the judgment of Finlay son, County Court Judge 
for District No. 7, in favour of plaintiff for the sum of $80 and 
costs, in an action for work and labour done and materials sup
plied in connection with the painting of defendant's house, and 
also for blocks and tackle taken to defendant's premises to be 
used in connection with the performance of the work, and lost 
while there.

The defence was that the work was not performed by plain
tiff in accordance with the terms of the contract and was not 
accepted by defendant, and, as to the blocks and tackle, denial 
that they were ever received by defendant.

The learned trial Judge found that the work was of the charac
ter contemplated by the parties when they entered into the 
agreement, and gave judgment in plaintiff's favour for the amount 
claimed. Also that one block and tackle had been used by 
defendant's servant, and that this was sufficient to make him 
liable.

Judgment was given in plaintiff's favour for the sum of SNO 
with costs, and, as part of plaintiff's claim was satisfied after 
action brought, the costs were ordered to he taxed on the higher 
scale.

Defendant appealed.
The appeal was allowed in part.
./. II. Kenny, for defendant, appellant. 
li. IV. Russell, for plaintiff, respondent.

Sut Charles Towns»end, C.J.:—This is an appeal from the 
judgment of the County Court Judge for District No. 7 in favour 
of plaintiff. The matter in must be considered under
two heads: (1) that relating to the contract for the painting 
of defendant's house; (2) the claim for ropes and blocks. The 
learned Judge has decided as a matter of fact that plaintiff com
pleted his contract as agreed, ami is entitled to recover $05 for 
painting outside of the house ami 812 for painting inside, and 
that plaintiff paid $5 on this work. There is ample evidence to

743

N. S.

s.c.
1914

Statement

Sir Clinrli'n 
Tiiwntlienil, C.J.

D-D



744 Dominion Law Reports. [ 16 D.L.R.

N. S. support this finding, and 1 can see no reason for interfering with

1014

it. As to the block and tackle, he says:—
One of them ut least was used by the defendant's servants; this, I

McDonald
think, was enough to make him liable.

Stocklky.
And he accordingly gives judgment for plaintiff for 88 for the 
block and tackle lost.

sir chan» In so deciding, in my opinion, the Judge was in error. The
Townshend, c.j. p|aj„|j|y ^ 1V|)|„.lirs by the evidence, took the blocks and tackle

Graham, K.J.

to defendants, intending to use them in carrying out his con
tract, and left them there. In cross-examination he says:

I sent the block there to be used by my own workmen. Htorkloy did 
not say he would look after them. I left the ropes and blocks at his place, 
valued at $10.

The defendant swears that
In the spring, when cleaning up the cellar, I took gear out ami put in 

boxes—i.p., ropes and blocks. My basement flooded and stufT was under 
water greater part of winter.

It further appears that defendant's men on one occasion 
used them by mistake, but plaintiff afterwards got this one that 
had been so used.

There is nothing in the statement of claim, not even in the 
amendment, which would justify plaintiff recovering for these; 
they were left on defendant's premises, for the convenience and 
intended use of plaintiff without any undertaking on defendant’s 
part to take care of them, and, therefore, at plaintiff's own risk. 
The mere user of them would not constitute a conversion. At 
the most it would amount to a trivial trespass, which the law 
would not regard, and in regard to this item the decision must 
be varied and the $8 struck out.

The plaintiff is entitled to judgment for 872 only.

Graham, E.J., concurred with Ritchie, J.

M.-aglivr, J. Meagher, J.:—I concur in the opinion of Mr. Justice Ritchie 
in every respect except as to the deduction from the painting 
account, which I think should stand as the learned Judge below 
found it.

1 think there was enough to overcome the specific evidence 
as to the butts of the shingles not being painted. It was a matter 
for the Judge below.

As to the disposition of the costs, I agree with my brother 
Ritchie.

UmsH.J. Longley, J., concurred with Townshend, C.J.

Ritchie, J. Ritchie, J.:—The plaintiff's claim in this case is for 165 
for painting the defendant’s house on the outside and for 812 
for painting it inside. The plaintiff, further, claims damages
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for blocks and ropes which he left upon the defendant’s premises N.S. 
and did not get back. s c

As to the outside painting, the defendant claims that it was um 
not done in a workmanlike manner as required by the contract. — 
The plaintiff's version of the contract is that he McDonald

was to give two coats of paint ami stains above the belt, two coats of paint Stocklky.
below the belt and all the trimmings. iiitchle"J

The defendant says he “got the promise of a first-class job.”
And 1 think that was the contract. The learned County Court 
Judge says he “finds no fault with the evidence given either 
by plaintiff or defendant.”

The learned Judge has found that the work was first-class, 
such as the parties contemplated. With deference, I am obliged 
to differ from this view. The defendant, in his evidence, swears 
to two specific objections, viz.: “There are parts of shingles 
not painted.” “The butts of shingles are not touched.” These 
specific objections, in my opinion, call for specific evidence in 
reply, and there is no such evidence. I cannot think that the 
work was first-class and such as the parties contemplated, when 
parts of the shingles were not painted and the butts of the shingles 
not touched, nor can 1 come to the conclusion that it was a first- 
class job as promised by the plaintiff.

Having arrived at this conclusion that the defendant did 
not get a first-class job, 1 think the legal question arises as to 
whether there has been a breach of a condition precedent which 
would prevent the plaintiff from recovering anything for this 
painting or is it merely a breach of an independent promise, 
which can be compensated for in damages or by a deduction from 
the $05.

The determination of this question depends upon the con
struction of this verbal contract. But for the specific objections 
which I have mentioned, 1 would hold, under the evidence and 
the findings, that the work was a first-class job. There has not, 
therefore, been a total failure to perform on the part of the plain
tiff. He has, in the main, performed his promise, and the de
fendant has got his house painted except as to parts of the shingles 
and the butts.

In Pollock on Contract, 8th eel., 276, it is said:—
Another test often applied, is whether the term of the contract in which 

default, has been made “goes to the whole of the consideration or only to 
part”—in other words, whether the importance of that term with regard 
to the contract as a whole is or is not such that performance of the residue 
would he not a defective |>vrformnnce of that which was contracted lor, 
hut a total failure to perform it. Can it be said that the promisee gets what 
he bargained for, with some shortcoming for which damages will compen
sate him? or is the point of failure so vital that his ex|iectation is in sub
stance defeated?

I think the defendant has got his house painted with some
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shortcomings, and thut his expectation in that regard lias not 
been in substance defeated.

I would allow the plaintiff $55 for the outside painting in
stead of $05.

As to the ropes and blocks, I agree with the views expressed 
by the learned Chief Justice.

In regard to the costs, the plaintiff will have the costs of the 
claim for painting on the lower scale. The defendant should, 
I think, have the costs below as to the claim for conversion. It 
is a separate cause of action in regard to which he has succeeded. 
As to the costs of the appeal, I think there should be no costs, 
as it is a case of partial success and partial failure, except that 
I would give1 the defendant two-thirds of the actual cost of print
ing the case. I make this allowance because the defendant was 
driven to appeal in order to get rid of the judgment against him 
as to the conversion and as to the costs being on the higher scale.

Appeal allowed in part.

WILKS v. MATTHEWS.
Supreme (Hurt of Canada, Sir Charles Fitzpatrick, C.J., Idington, Duff, Anglin 

and Hrodeur, JJ. December 23, 11113.
1. Insolvency (§ III—12)—ItKiiirs ok curator under Quebec law—Re

covery OF MONEYS PAID AS FRAUDULENT PREFERENCE.
Recovery may be had under art. 1036of the Civil Code (Que.) by the 

curator of an insolvent broker’s estate for the benefit of the general 
body of creditors of a sum re-paid by the insolvent with the alleged 
profits, on the eve of insolvency and under circumstances proving the 
customer's belief that the broker was then insolvent as he was in 
fact, where the customer had handed over moneys to the insolvent 
broker to be used by him along with moneys of other customers in his 
alleged speculations in stocks on a “blind pool” in which there was no 
segregation of each customer's money nor control thereof by nnvone 
but the broker; and such recovery is not barred by art. 1927 of the 
Civil Code (Que.), even if the transactions between the customers 
and the broker were to be considered as gaming contracts.

IH’i7A« v. Matthews, 7 D.L.R. 39.», 22 Que. K.B. 97, reversed.]

Appeal from the judgment of the Court of King’s Bench, 
appeal side, Wilks v. Matthews, 7 D.L.R. 305, Q.R. 22 K.B. 07, 
affirming the judgment of (îreenshields, .1., in the Superior Court, 
District of Montreal, 41 Que. S.C. 155, by which the plaintiff's 
action was dismissed with costs.

The appeal was allowed.
The plaintiffs, who arc the curators appointed to the abandoned 

estate of one Charles I). Sheldon, an insolvent, brought the action 
to recover back, as part of the insolvent’s estate, the sum of 
$13,743, which had been paid by the insolvent to the defendant 
on the day previous to that on which he absconded. Sheldon 
had carried on business, in Montreal, as an investment broker 
the defendant being one of his customers who, as such, had
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previous to September 10, 1010, deposited for investment by him 
certain sums of money aggregating 87,102 for the purpose of 
sharing in profits made or supposed to be made in stock transac
tions by Sheldon. On September 30, 1010, Sheldon's books of 
account shewed the amount of 813,743 to the credit of the de
fendant, being the amount of the deposits which had been made 
by the defendant within some months previously together with 
profits accrued upon investments alleged to have been made in 
the purchase and sale of fluctuating stocks. The defendant ob
tained from Sheldon the payment of the amount so shewn as 
standing at his credit, after banking hours, on October 10, 1910, 
the eve of the day of Sheldon’s departure from Montreal for an 
unknown destination. By their action the plaintiffs claimed the 
amount thus paid to the defendant on the ground that it was a 
preferential and illegal payment to the prejudice of all the other 
creditors of the insolvent, and had been made at a time when 
Sheldon's insolvency was notorious and known of the defendant. 
The defendant pleaded good faith, and that, at the time of the 
payment, he believed that the profits lie received had been earned 
through the investment of his money and that Sheldon was solvent 
at the time he made the payment.

In the Superior Court Mr. Justice (îrecnshiclds dismissed the 
action on the ground that the evidence did not shew that the de
fendant was aware of Sheldon’s insolvency at the time lie received 
payment. By the judgment appealed from, the Court of King's 
Bench held that this view was erroneous, but refused to reverse 
the order dismissing the action because recovery of the amount 
so paid was denied by art. 1927 of the Civil Code on account of 
the transactions between the defendant and Sheldon being in 
their nature gaming contracts : Wilks v. Matthews, 7 D.L.R. 
395, 22 Que. K.B. 97.

Atwater, K.C., and Chauvin, K.C., for the appellants.
C. II. Stephens, K.C., and A. Maillot, for the re?

Fitzpatrick, C.J.: 1 do not think we are called upon in this 
case to inquire into the nature of the agreement made between 
the defendant and Sheldon with respect to the investment by 
the latter of the funds entrusted to him. That it was either 
illicit or immoral is not absolutely free from doubt, and 1 am 
not at all sure that the defendant could not have enforced lier 
claim against Sheldon for money had and received. Vide S.B. 
1913,1,285 (cas d'un mandataire chargé d'employer une somme 
d'argent en jouant aux courses) S.Y. 1912,2, sup. 122 (cas d'un 
gérant de cercle refusant de rendre ses comptes). It must also be 
observed that if this were a suit arising out of that agreement, 
the position of the plaintiff would be different from that of either 
of the parties to it. I quote the following “considérant" from a 
judgment of the Court of Appeal at Paris:—

Vainement on alléguerait, pour écarter la (lemamle en restitution, la
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ri'glv “nemo nuditur proprinm turpitudinem allegana,” alors que la demande 
en restitution est formée non jmr lu partie* qui a pria /xirt à la convention, 
mais /xir son liquidateur judiciaire, agissant au nom de la masse des créanciers, 
qui n'ont pas participé î\ la convention illicite. (K.V. 1905,2,206.)

,/ H But those interesting questions do not arise here. This action
Matthews, is brought by the plaintiff as curator to the insolvent estate of 

*.r7wi« Sheldon under the instructions of the Court, not to enforce the 
Fitzpatrick.o.j. contract which the defendant made with Sheldon, but to recover 

a sum of money alleged to have been paid to the defendant by 
Sheldon in fraud of the general creditors of the latter now repre
sented by the plaintiff.

This is an action 8ui veneris entirely distinct and independent 
of any claim which Sheldon might have had against the de
fendant. It arises not out of the agreement or arrangements 
which they may have entered into or out of any claim accruing 
to Sheldon by reason of the payment hereinafter referred to. 
It takes its rise in the fraud which it is alleged Sheldon practised 
on his creditors when he parted with the money. Planiol de
scribes the origin and nature of the action so clearly that I will 
be pardoned this quotation from his Droit Civil, vol. 2, No. 319 
(5th ed.):—

S’il (lu débiteur) commet urn* fraude, s'il cherche à faire disparaître 
son actif pour éviter de payer ses dettes, sa conduite fait naître, au profit 
du créancier, une action nouvelle, distincte de la première (under art. 1031, 
C.C.), car la fraude est un délit civil, et comme telle elle a la force de produire 
une obligation qui a pour objet la réparation du préjudice causé. Le créan
cier armé dis lors d'une action spéciale, cesse de subir l'effet de l’acte fraudu
leux. Aussi dit-on que le débiteur qui agit par fraude cesse de représenter 
scs créanciers, langage un peu énigmatique, qui désigne simplement la 
possibilité pour les créanciers de se soustraire aux effects d'un acte dé
terminé.

The sole question here is: Can an action be maintained on 
the facts proved in this record. Those which are relevant to the 
issue are few and undisputed. On October 10, 1910, when it is 
admitted he was hopelessly insolvent, Sheldon paid the respondent. 
after office hours, the sum of 813,738. This sum represented 
87,102, capital invested with Sheldon by the defendant at different 
times during the preceding months, and 87,830, profits alleged 
to have been earned on that investment. The night of that 
same day Sheldon fled the country, leaving behind him creditors 
whose claims, in the aggregate, amounted to over 82,000,(MX). 
They included not only the business customers, but also trade 
creditors from whom he had bought his household supplies, 
carriages, horses, etc. Sheldon's assets at that time were esti
mated at about 819,951.29; there is, therefore, no doubt as to the 
fact of his insolvency.

The circumstances surrounding the payment, the subsequent 
flight, the fact that defendant’s son and a former employee of her
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husband wore in Sheldon’s service, the press campaign in which CAW- 
Sheldon’s financial methods were vigorously attacked, all combine s,c. 
to convince me that the defendant had good reason to know, pus 
when she received the money, that Sheldon was insolvent. 1 -—
entirely agree with Mr. Justice Cross when he says, Uiikh

that there is reason to say that the respondent should be held to have known Matthews. 
that Sheldon was insolvent when he paid the money, sirCharlrs
and with Mr. Justice Gervais, who, referring to the finding of the r,,,pe,ri<*1 0J- 
trial Judge that the defendant was ignorant ot Sheldon’s financial 
condition, said:—

L’on peut avoir <les doutes sur l'exactitude du motif de la cour de pre* 
miôre instance.

Assuming, therefore, that we have those facts proved: 1. The 
insolvency of Sheldon; 2. The jp of that insolvency by
the defendant when the money was paid to her; 3. The appoint
ment of the plaintiff as curator to the estate of the insolvent: 4.
The authority of the Court to bring this action in tin- interest 
of the mass of the creditors—what is the law applicable? If the 
question was not unnecessarily complicated by the issue as to the 
nature of the agreement between Sheldon and Mrs. Matthews, 
could there lx* any doubt about the right of the plaintiff to succeed 
in this action? I submit that the point would not be arguable 
(art. 1032 tt seq. C.C.), and 1 am at a loss to understand how the 
issue 1 ietween the parties can Ik*, when properly understood, 
affected by the fact that the original transaction between Sheldon 
and Mrs. Matthews may have lieen either illieit or illegal as 
alleged. I,et us apply this test: assuming that there hail been 
no abandonment of property, then any one of Sheldon's creditors 
might have brought this action under article 1032 C.C., and if 
taken by one of those who had furnished Sheldon supplies for his 
household, could the defence of “nemo auditor pro priam turpi- 
tudinem alleyans" be set up against that creditor? How could 
that maxim lx* made to apply in such a cast-? What would be 
the “turpitudo” chargeable against that creditor or how could 
art. 1927 C.C., relied on in appeal. In- held to be a defence to an 
action to impeach the payment made to Mrs. Matthews by Sheldon 
in fraud of the rights of that creditor? As 1 said before, that would 
be an “actio /hiiilintm obliquef.c., an action which is given to 
creditors to obtain the revocation of the acts done by their debtor 
in fraud of their rights (Planiol, vol. 2, No. 290 in fine), and not an 
action for the recovery of money under a gaming contract or a bet, 
as the Judges in api>enl have assumed this action to be. If the 

relied on lielow could Ik* set up against a creditor of 
Sheldon, how can it avail against the curator, an officer of the 
Court “who exercises all the rights of action of tin- debtor and all 
the actions possessed by the mass of the creditors'* (877, C.P.Q.), 
including, of course, the trade creditors? It is said by one of the 
Judges below

1051
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CAN. that 1 he curator to on abandonment in insolvency is an officer of the Superior 
Court ami should not be required to act as "croupier" to the patrons of a 

jjJjj gaming house.
-— That is undoubtedly a very pretty sentiment. The question

Wmgs ut jssuc js not, however, one of ethics or propriety to be solved 
Matthkwh. in a Court of honour. It is a question of law which Courts of

----- justice must decide in accordance with what 1 submit with all
KitxpltricV. O.J. deference are settled legal principles. The money sued for. when 

collected, will be distributed under the eye of the Court among 
the general laxly of creditors as their interests may appear. The 
question of the right to share in the fund as well as all priorities 
will then lx* settled. For the moment we are called U|xm purely 
and simply to say whether by the payment to Mrs. Matthews, 
or as a result of it, the general creditors of Sheldon, who are repre
sented by the plaintiff, have been prejudiced; or in other words: 
Was the payment complained of made by the insolvent debtor 
to a creditor knowing his insolvency? If, as argued here, the 
contract between Mrs. Matthews and Sheldon was so tainted 
with illegality that no action could lx* brought upon it, then the 
payment by Sheldon must be deemed to have been gratuitous, 
and, in that case, it is presumed to have been made with intent 
to defraud and the amount is recoverable at the suit of any creditor 
at least to the extent of his interest ( 1034 C.C.).

If in the other alternative Mrs. Matthews’ claim was legal 
and enforceable at law, then the payment complained of was 
made by an insolvent to a creditor who, as found by the Court of 
Appeal, must have known of the insolvency; in which case it is 
deeimxl to have Ixvn made with intent to defraud and is voidable 
under art. 1030 C.C. So that if the position of tin* curator is that 
of a creditor of the insolvent who was not a party to the illegal 
agreement, his right to recover in either alternative is undoubted.

It is important, therefore, to clearly state again the nature 
of this proceeding. The action is taken by the curator. By the 
fact of his appointment he entered into possession of the whole 
estate of the insolvent (870 C.P.Q.), and is subject to the sum
mary jurisdiction of the Court (875 C.P.Q.). He exercises all 
the rights of action of the debtor and all the actions possessed 
by the mass of the creditors (877 C.P.Q.), and the sums realized 
are distributed under the eye of the Court (880 and 881 C.P.Q.). 
It is specially important to observe in a case like this that the cur
ator represents not only the debtor, but also the mass of the 
creditors, for this very obvious reason. If the curator represented 
only the insolvent debtor, then he would lx* obliged to rely on 
art. 1031 C.C., in which case all the pleas available in an action 
taken by the debtor himself might be raised, such as "in pari 
causâ turpitudinis cessât répétitif)” or “in pari delicto potior est 
conditio dejendentis" or, again, the defence under art. 1027 C.C. 
But when the action is brought as in this case under both arts.
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1031 and 1032, the issues are different, and the legal principles 
applicable are well settled. If the payment complained of preju
diced the other creditors in that it decreased the estate of their 
insolvent debtor, diminishing pro tanto their security and it is 
proved that the payee knew, when she received the money, that 
the payer was insolvent, that payment is deemed to have been MattYikws. 
made with intent to defraud, in which case the recipient of the ——
money may be compelled to restore the amount received for the Fitzîwtrirkîv.j. 
benefit of the creditors of the insolvent according to their respective 
rights (1036 C.C.).

That the curator as representing the creditors may invoke 
both arts. 1031 and 1032 in support of their claim can no 
longer be doubted.

Un créancier peut exercer cumulativement l’action «le l’article 1 IGG 
et celle de l’article 1107. En vertu «!<• la première action, il p«-ut exercer 
les droits de «on débiteur, mais il se voit opposer les désistements, renoncia
tions de celu-ci. Aussi peut-il à ce moment les attaquer par l'action 
Paulienne s'il prétend qu'ils sont frauduleux. C’est ce qu’a jugé la Cour de 
Lyon, le 8 dec., 1008; Gaz. l’ai., 17-18 janv., 1909; v. de même Trib. de 
Nantes, 12 juill., 1U06, Gaz. Pal., 1900.2.366.

This appeal should be allowed and the action maintained 
with costs.

Idingtox, J.:—I agree with the learned Judges in appeal upon j.
the monstrous absurdity of any sane person of intelligence be
lieving that a man could go on for years or even for months, making 
as an investment broker twenty-five to forty per cent, monthly 
profits on money given him for investment.

I, however, do not see my way to ‘ upon such facts as 
before us the inevitable conclusion that all the creditors of such 
a man were gamblers, or that all their claims are founded upon 
that or some other consideration tainted with illegality.

No such defence is set up in the pleading. Nor was any such 
case made by the evidence.

It is no violent presumption to suppose that the curator may 
in fact represent honest creditors regarding whose claims no such 
imputation can be made.

And such as I take it must be the legal presumption on behalf 
of the curator herein till the contrary is shewn.

If there are claims made upon the estate by creditors who 
cannot, by reason of their contracts being founded on some 
illegality, recover in law, future inquiries must determine any 
questions so raised.

It seems to me that the only questions herein respecting which 
there can be any doubt are whether or not respondent’s receipt 
of $13,743 from Sheldon can be said to have fallen within the 
meaning of either arts. 1034, 1305 or 1036 of the Code.

The incredible suggestion that Sheldon was making for rc-
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spondcnt and his wife and others trusting him such enormous 
profits as alleged renders it easier to impute knowledge of his 
insolvency to respondent or his wife than might be possible in the 
ease of an ordinary business.

It only needed very ordinary business intelligence to compre
hend that such distribution of alleged profits must end in in
solvency, and that within a very limited time.

People possessed of such intelligence must inevitably have 
been oil the lookout for the bursting of such a financial bubble.

And when such a course of dealing, having gone on for months, 
was publicly assailed and had become the subject of discussion 
in leading newspapers, the collapse was at hand.

The condition of mind of the respondent’s wife on the 11th and 
10th of October—the eve of Sheldon’s flight—indicating such a 
desperate determination to obtain the money in question, is 
betrayed in too many ways to permit of our attributing it to any
thing else than a deep conviction that disaster awaited her venture, 
and that the only hope of rescue was to get the money on that 
evening, the 10th of October. The cashing of his cheque could 
not await the next morning. And when nearly eight thousand 
dollars of this money was supposed to be the result of a few months 
of fabulous profits to make up which somebody else must certainly 
be robbed, 1 need not multiply harsh words to describe such a 
transaction. As to the part of it covering such mythical profits, 
it might, if it had stood alone, have fallen within art. 1031. There
fore, I must hold that when joined to the rest of the transaction 
such connection of the obviously illegal with the otherwise possibly 
legal has, if nothing else has done so, stamped the entire transaction 
as illegal and void within art. 1030.

The kind of knowledge meant therein is not literally a stock
taking of a man’s assets as means of payment, but the conviction 
that if that were done it would demonstrate insolvency, and sooner 
than face that issue the person possessed of such conviction has 
decided to take all chances and get ahead of fellow creditors.

It is not necessary to follow in detail the many circumstances 
which, added to the inherent nature of the transactions in this 
peculiar case, demonstrate such belief as irresistibly the equivalent 
of actual knowledge directly proven.

The insolvency seems abundantly proven. And the suggestion 
that the estate of the insolvent had not l>een deprived in fact of 
the sum in question was not part of the defence in pleading or 
otherwise.

Whatever merits in law might be found in such a contention 
if it had I nth so gone ‘ securities given proved worthless,
is something 1 need form no opinion upon.

The prima facie case is entirely the other way. I think the 
appeal must Ik* allowed with costs throughout, and judgment 
given the appellant as prayed with costs.
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Din , .1.: Article 1030 of the Civil Code is sis follows:
1036. Every payment by an insolvent debtor to a creditor knowing 

his insolvency, is dee nisi to be made with intent to defraud, and the creditor 
may be compelled to restore the amount or thing received or the value there
of, for the benefit of the creditors according to their respective rights.

The principal question presented by this appeal its I view it is 
the question whether or not the payment made by Sheldon to the 
respondent through his wife was “a payment by an insolvent deb
tor to a creditor knowing his insolvency," within the meaning 
of this article. As to the insolvency of Sheldon, whatever plausible 
suggestions might be made as to possible defences by Sheldon in 
answer to the claims of his clients, so-called, there was undeniably 
a strong prima facie case of insolvency to which no solid or even 
substant ial answer has been made.

The real controversy concerns the allegation which the appel
lant must make good that the payment was made to a creditor 
“knowing of" Sheldon's “insolvency." Did the respondent or 
his wife “know of" Sheldon's insolvency within the meaning to 
be attributed to those words in this article? The question is 
not, as it appears to me, whether the respondent ought to have 
known in the sense that persons of reasonable judgment in his 
situation, or in the situation of his wife, would have known of 
Sheldon's position, but whether in fact that was or was not the 
state of mind of one or other of them at the time the payment 
was made. The tribunal passing upon the question must be able 
to reach the conclusion upon the evidence before it that the state 
of mind denoted by “knowledge" in this connection did in fact 
exist. The first |>oint to consider is, what is meant by “ know
ledge" here? One may perhaps be permitted to observe at the 
outset that there is, of course, no sort of warrant for introducing 
here ideas drawn from the English doctrine of “notice" according 
to which knowledge of a state of facts may in certain circumstances 
be imputed to one, although everybody admits that in point of 
fact one was quite ignorant of it. It may be observed, however, 
that the terms “know" and “knowledge" are very elastic terms, 
capable of a broad range of signification varying with the context 
and the subject matter in connection with which they are em
ployed. And one, of course, must not, if it can be avoided, give 
to such phrases a meaning which, in practice, would frustrate the 
purpose of the enactment in which they occur. Without further 
analysis and without attempting to lay down or even suggest a 
rule of anything like of universal application I think that where 
you have a belief on the part of the creditor that insolvency exists 
and that belief is founded on facts which to a person ordinarily 
conversant with affairs would point to insolvency there you have a 
state of facts which constitutes knowledge within the meaning 
of this article. Ex hypothec in every case in which the question 
arises, of course, there is insolvency in fact. I am not prepared
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to say that given insolvency in fact the additional fact that the 
creditor entertained a suspicion of strong conviction that such 
was the state of affairs without any objective of grounds for that 
conviction would in itself be suliieient to bring the case within the 
article. Rut I think that where you have such a belief based 
upon solid objective grounds then the case is made out.

In the present case there is ample evidence to shew that none 
of these elements was wanting. I will not go into the evidence 
in detail, but I think the natural inference from what was done 
by the respondent's wife is that she was actuated by a very 
pressing sense of the fact that the least delay would be fraught 
with signal risk of the loss of her husband's money; and in view 
of all the faets in evidence I think that is the proper inference. 
As in my conclusion upon this question of fact 1 am differing from 
the opinion of the learned trial Judge, I think it is right to |x>int 
out first, neither tin* ret not tin* respondent’s wife, al
though called as witnesses, made any direct statement as to the 
state of their knowledge or suspicions touching Sheldon’s affairs. 
Secondly, this question, though a question of fact, turns upon the 
proper inference to be drawn upon tin- facts proved, and the 
answer to lie given to it would not, in my view of those inferences, 
in any material degree be affected by any opinion that one might 
have formed as to the credibility of the witnesses who gave evi
dence at the trial. Thirdly, the judgment of the learned trial 
Judge, which I have considered with care, and of which 1 desire 
to speak with the greatest respect, seems to me to be open to the 
observation that the learned Judge has not given sufficient weight 
to the circumstance that the respondent was a man of affairs and 
that the character ami circumstances of Sheldon’s operations may 
he taken in absence of some explanation by him to have marked 
them, for a man of his experience (I think 1 am putting it very 
moderately) as both irregular and extremely hazardous. I think, 
with respect, that the learned trial Judge has fallen into some error 
in failing to give sufficient weight to this circumstance in interpret
ing the subsequent conduct of the parties.

On this question of fact the Court of Ap|>cnl appears also to 
have lieen unable to accept tin* conclusion of the learned trial 
Judge*, but held the appellant to be barred from recovery by the 
provisions of art. 11)27 C.C.

As 1 understand the view of the Court of Appeal touching the 
application of that article it is this: the persons who entrusted 
their money to Sheldon were partners with him in a series of gam
bling transactions, and all partit* must be presumed, in view of 
the facts, to have contemplated transactions forbidden by the 
law. Then it is said that according to art. 11)27 C.C. (the moneys 
in question having l>een paid to the respondent as moneys to which 
he was entitled as the profits arising from operations including 
such transactions) the recovery of these moneys is barred by the 
express language of tin* article in question. With great respect
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I have been unable to convince myself that the reasoning upon 
which the Court of King’s Bench proceeded is sufficient to support 
their conclusion. The nullity with which a payment to which 
art. 1030 C.C. applies is affected by the rule embodied in that 
article rests upon the fraud upon the rights of creditors which 
the payment made in such circumstances is presumed to involve; 
and the right of recovery given by the article is shewn by the 
express words of it to be primarily, at all events, a right conferred 
in the interests and for the benefit of the creditors who have there
by been wronged. It would appear, therefore (assuming Sheldon 
himself to have been disabled from recovering the moneys paid 
by reason of the provision of art. 11127 C.C.), that this circumstance 
would not necessarily be conclusive against the claims of creditors 
under art. KWh Indeed, if I am right in my construction
of the view taken by the Court of Appeal (assuming the hypothesis 
upon which that view is founded to be correct, riz.% that the 
moneys in question were paid to the respondent as profits arising 
out of illegal transactions in which he was a partner), it would 
appear to be susceptible of plausible argument that the claim 
of the curator could be sustained under art. 10.34 ( '.( '. If, indeed, 
it had been shewn that the nature of Sheldon’s transactions and 
of his relations with those who entrusted their money to him was 
such as to disentitle any of them to sustain any claim against him 
in a Court of law in respect of their transactions with him, then a 
totally different question might have arisen, viz., the question 
whether in truth Sheldon was insolvent, within the meaning of 
art. 1030 at the time the payment under consideration was 
made. But to support such a conclusion it would be necessary 
to go far beyond anything justified by tin* record before us, and 
I do not understand the Court of Appeal to have put their judg
ment on any such ground.

For these reasons, I think the curator was entitled to succeed 
in his action and that the appeal ought to be allowed.

Anglin, .1.:—1 agree with the view apparently taken by the 
learned Judges of the Court of King's Bench that enough was es
tablished in evidence to raise a presumption that the defendant’s 
wife believed that Sheldon was insolvent when she obtained the 
money in question from him. As lie was in fact insolvent, that 
belief, in my opinion, constituted knowledge of his insolvency 
within tin* meaning of art. 103b C.C. But, with respect, 1 cannot 
accept the conclusion reached by the learned appellate Judges 
that the plaintiff's action is barred by art. 1027 C.C.

His right as curator is to recover all the property of the insolvent 
debtor, including what he has alienated in fraud of his creditors. 
Money paid gratuitously by an insolvent is deemed to have been 
paid in fraud of creditors (art. 1034 C.C.). This applies to the 
sum of $7,841, fictitious profits paid to the defendant's wife,
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knowledge required by art. 1036 C.C., under which the balance 
of $f>,Vt2, paid to recoup moneys deposited with Sheldon by the 
defendant, is claimed.

Mattiikw».

The curator represents the creditors as well as the insolvent 
debtor. But 1 cannot think that his right to get in the assets
of the insolvent estate depends upon the enforceability of the 
claims of any or of all of the insolvent's creditors. At all events, 
in the absence of conclusive proof that no creditor of the insolvent 
«•state has an enforceable claim, tin- curator’s right to recover in 
this action cannot be questioned. Assuming that the claims of 
all the business creditors of Sheldon should fall within the bar of 
art. 1027 (something which may not be assumed, but must
be proved as against each creditor when lie seeks to enforce his 
claim), the claims r creditors would have to l>e met and
the expenses of the curatorsliip provided for. There is no evidence 
that Sheldon had not creditors other than the customers of his 
business; and that again may not be assumed. It may be that 
on the distribution of the estate many or all of the claims of the 
“clients" of the insolvent will turn out to he so tainted with the 
vice of gaming that art. 11127 will preclude their recovery.
But the time for considering such questions is when the period 
arrives for determining who are entitled to share in the distribu
tion of tin* estate—not before it is realized.

It should also be noted that the defence of gaming is not even 
hinted at in the defendant's plea. No other defence to the 
curator's claim has been suggested.

1 would, therefore, allow the plaintiff's appeal with costs in 
this Court and the Court of King's Bench, and would direct judg
ment for the amount of his claim also with costs.

BrutRiir J.
BitODKVK, .1., concurred in allowing the appeal.

A ft/mil allowed.

CAN.

McPHEE plaintiff, appellant i v. ESQUIMAU AND NANAIMO
R. CO. (defendants, respondents i.

Supreme Court of ('amnia. Sir (’hurles Fitzpatrick, C.J., ami lianes. Ithmjton, 
huff, Anylm, and llrmleur, JJ. Sovember 24, 11113.

1. Master and servant (| II It 3- 144) Vnovardko machinery—As-
s.c.
1013

MVMITION OK RISK.
On the defence of volrns, in iui action for damages by »n employee 

on account of injuries sustained in the courue of his employment, the 
(mention which ha* to he considered is whether the plaint iff agreed 
that, if injury should befall him, the risk was to lie his ami not his 
master's.

\Snuth v. linker «(• Sons, |1K!M] A.C. 325, referred t<>.|
2. Appeal tj VII MS- 667)—Insikkiciency ok kindinor— Dikmtim; new 

TRiAir- Employer's uaiiiuty action.
Although an appellate court may have statutory power to draw 

inferences of fact and to give any judgment and make any order which
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"light to have been intuit* in the trial court, ami to make such further CAN
or other onler as the ease in appeal may require, nevertheless, it should -—
not undertake the functions of a jury where it may be reasonably open 8. C. 
to them to come to more than one conclusion on the evidence. iqi;{

|l*nquin v. liiauvh rk, | HUH»] A.C. 148; and Shalt v. Slulrrs, 30 Times — 
L.R. 21», referred to.| McPhkk

3. Thiai. i 6 11 C 8—148' tji KsnoNs or law and fait—Employkii's ,, r*.
I4AHII4TY- AsHVMmo.N OF RISK.

In a servant's action against his master for damages for negligence ANI'l 
where a defence of voluntary assumption of risk was duly presented Nanximo
at the trial and evidence submitted to support it. the plaintiff is not K ('<> 
entitled to judgment on findings of the jury in which no answer was 
given to a question submitted on that issue, although there was a 
finding of negligence in failing to provide a guard and a further finding 
that there was no contributory negligence by the plaintilf.

(Mrl'hee v. Hxt/itimalt t€ Xanaimo It. Co., 18 It.C.R. 450, reversed.]

Appeal from the judgment of the Court of Appeal for British 
Columbia, McGhee v. Esquimnll & Xanaimo If. Co., 18 B.C.R.
430. reversing the judgment entered by Morrison, .1.. at the stat*fn'’nt 
trial, on the findings of the jury, in favour of the plaintiff, and 
dismissing the action with costs. A new trial was ordered.

The plaintiff was engineman in charge of a steam-shovel in 
use by the company on works of construction on their line of rail
way. which was being removed under its own power from one 
part of the line to another. While the machinery was in motion, 
he ' to lubricate a portion of the gearing which was un
covered and not protected by guard-rails. In doing this he 
entered a narrow passage in a stooping |»osturc and, in backing 
out from the lubricator, he was caught in the gearing and severely 
injured.

On the trial evidence was adduced to shew that the plaintiff 
had been employed on the machine for a long time, that he was 
fully aware of the < " *r to be incurred in lub
ricator while the machinery was in motion, that lie had made no 
request to have it protected and that he had carelessly gone into 
the dangerous position and assumed the risk at a time when it 
was not necessary to do the work in which he was engaged at the 
time of the accident. The jury made answers to some of the ques
tions, as stated, in the head-note, but did not give any answer to 
the question on the issue of vole ns, which had been the principal 
defence of the defendants. Vpon the answers returned by the 
jury, the trial Judge entered judgment in favour of the plaintiff 
for $5,000, the amount of the damages assessed by the jury.
The Court of Appeal for British Columbia, by the judgment now 
appealed from, set aside the trial judgment and dismissed the action 
with costs. In the Court below, the present respondents con
tended that the plaintiff had been guilty of contributory negligence 
and that he knew and appreciated and voluntarily accepted the 
risk of |>crforming the work in close proximity to the unguarded 
gear in which, in consequence of his own carelessness, he was 
injured.

2

7599

4171869^



758 Dominion Law Report». 116 DIR

CAN

s. c.
1913

McPhee

Nanaimo 
R. Co.

Hlr Charles 
Ki«Patrick, C.J.

*S. S. Taylor, K.(\, for the appellant.
II film nth, K.C., for the respondents.

Fitzi'ATHICk, C.J.:—It is admitted that the proximate cause 
of the accident out of which the plaintiff's claim arises was the 
defective gear of the steam-shovel on which he was put to work. 
That defect consisted in the failure of the defendants to provide 
a proper guard for the gear, and, in consequence, there was a 
prima facie liability on their part. Among other defences it was 
urged that the plaintiff assumed the risk incident to the use of the 
defective machinery.

The maxim volenti non Jit injuria has its origin in the Roman 
Law. (Nulla est injuria quœ in volentem Jiat, Dig. 47, 10, I. 5.) 
In the restricted sense in which it is sought to apply it here, that 
maxim has <" ared from the civil law on the very sound prin
ciple that it is contrary to public order to permit a master to re
lieve himself by express or implied contract of the legal duty to 
provide adequate appliances, to maintain them in a proper con
dition and, generally, to conduct his business in such a way as 
not to subject those employed by him to unnecessary risk. La 
Securité îles personnes est iTordre public. Arts. 13, 1057, 1080, 
Civil Code of Quebec; Planiol, Revue Critique, 1888, Kxam. 
Doetr., at page 280; Hue., 8, page 571. No. 431, and references.

In the Knglish common law, as I understand it, the maxim is 
gradually receiving a more limited application. In any event, it 
is quite permissible to say that it was more rigorously 
against the workman in Thomas v. Quatermaine, 18 Q.B.D. 085, 
than in Smith v. Baker iV Sons, (1801] A. C. 325, and Williams 
v. Birmingham Battery and Metal Co., 2 Q.B.D. 338. In
the first case the Court of Appeal took upon thcmsclvfs to de
cide that the plaintiff was deprived of any cause of action because 
volenti non fit injuria. Since Smith v. Baker A1 Sons (1891] AX’. 
325, it is a question of fact for the jury whether the workman by 
express or implied agreement undertook to suffer harm or run 
the risk of it.

III the ease at bar there was a positive duty upon the defen
dants not to create or |>ermit the continued existence of the par
ticular source of danger and it was for them to prove affirmatively 
that the plaintiff had by express or implied agreement taken upon 
himself the risk of injury resulting from that breach of duty. 
That issue was squarely raised at the trial on the evidence and the 
appropriate question was put to the jury but remained unanswered 
In-eause, presumably, of the very pardonable, if erroneous, as
sumption that the defence of volens was merged in that of contri
butory negligence which the jury negatived.

In these circumstances, having regard to the law of British 
Columbia, I would have l>een ■" sed to decide the issue of 
volens here, but I defer to the I letter opinion of Mr. Justice Duff, 
in whose conclusions I concur.

D3D
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Dames, .).: I will not dissent from the ion of this
appeal proposed by my colleagues, though I acquiesce in it 
with difficulty and doubt.

1 think it better, as there is to be a new trial on the question 
of volcnx, not to enter upon any discussion of the facts and cir
cumstances out of which my doubts and difficulties arise as these 
facts will be submitted to a jury on the new trial.

It is not on the legal question that my difficulties arise, but on 
its application to the facts as proved, and the further fact that, 
while the jury did not pass upon the question of volaix, it was 
open under the law of British Columbia, as I understand it. for 
the appellate Court to do so, and I find great difficulty in acceding 
to the reversal of the unanimous judgment * Court on the 
question.
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I DING TON, .1.:—The case of the Co undo Foundry Co. v. Mit- idington. j.
chell, 35 Can. S.C.R. 452, seems to have been overlooked by the 
Court of Appeal. It seems to me that this Court in that cast1 
decided, though not in terms yet in principle, that a verdict of 
the jury must be had in order to exonerate the employer by 
reason of the employee having voluntarily assumed the risk in
cident to his employment.

The facts in that case seem to me quite as plain as in this 
calling upon the employee to determine for himself the risk he 
ran.

The case, as it appeared in this Court, is imperfect’v reported.
But in the report in 3 O.VV.R. 907, the answers of the jury to 
questions 12 and 13 are reported as follows:—

12. That deceased knew and fully appreciated the risk he ran in doing 
the work with the appliances which were used;

13. That hi- did not voluntarily incur the risk, hut was working under 
protest.

I have looked at the appeal case on tilt1 in this Court to see if 
there was anything in that to explain the grounds of this answer 
to question No. 13, and am unable to find any personal protest on 
the part of the injured man and assume, therefore, that the answer 
was founded merely upon the inference that he had, rather than 
quit his employment, submitted to the risk he ran. It seems 
to have been merely an inference of a mental protest overborne 
by his circumstances. This Court there felt bound by the ver
dict of the jury. I, therefore, conclude that it must be taken 
that the question is one for the jury in almost any conceivable 
case save the one of an express contract and one that must be sub
mitted to the jury. Indeed, it seems to me that they are in such 
cases much more fitted to draw the correct inference than any tri- 

of lawyers, whose training leaves them in a measure unable 
to realize to the full just what the ordinary workman's apprecia
tion of his condition and v 'll must have been in any such given
9
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case, short of express contract, evidencing it. I might distinguish 
this ease from that which I cite by relying upon the length of time 
the workman had to ponder over and decide. I do not think such 
distinctions are productive of a sound administration of justice. 
And 1 think, moreover, that there is a gross fallacy in the argument 
founded on the length of time that the workman had served under 
the conditions in question. Each day he escaped from the danger 
he was running, instead of tending to enable him to appreciate 
the trui‘ nature of the risk he ran, lessened his appreciation of it.

It must be possible in such cases by an extreme care beyond 
the ordinary care used, and Ixmnd to be used, to escape injury. 
That extreme care he is likely to apply at first, but may become 
unable to continue it on every occasion. It is the difference be
tween this necessity for extreme care, which the law does not im
post1 on him, and the ordinary care that the ordinary man will 
use in his daily work and he is ixiund to use, which he must ap
preciate yet may not be able fully to do so together with the con
seillent ial results.

In the last analysis it is the long average chance he takes 
and must appreciate that is to be determined and willed by him 
if the rule of law is to be adhered to that is involved in the doc
trine. 1 think the jury must determine that as best they can ac
cording to tin* manifold circumstances arising in each ease. The 
jury's omission to answer the question was the fault of the re

in not insisting upon an answer. For the jury said they 
had answered the questions, yet counsel did not call attention 
to this omission. 1 do not think the verdict rendered can be 
treatcd as a general verdict which might have covered the case. 
I think, therefore, the appeal must be allowed and a new trial had, 
and costs as appear in the judgment of Mr. Justice Duff.

Di ff, J.:—On further reflection I have come to the conclu
sion that the view of the Court of Appeal, which was the view I 
was inclined to take at the close of the argument, cannot be sup
ported. For reasons I shall presently mention, I think there ought 
to be a new trial and, as in duty Ixmnd, I shall, therefore, refer 
to the facts only in so far as it may l>e absolutely necessary to do 
so in order to explain my reasons for differing from the Court of 
Appeal.

The maxim volenti non fit injuria indicates a principle of wide 
and various application in the English law. In relation to quit
tions between employer anil the employed, Lord Watson said in 
Smith v. linker A .Sons, [1891) A.C. 325, at 355, the maxim as now 
used generally imports
that the workman had either expressly or by implication agreed to take 
upon himself the risks attendant upon the particular work which he was 
engaged to perform and from which he has suffered injury. The <incut ion 
which has most frequently to be considered is no/ whether he roluntanly
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and rashly exposed himself In injury, hut whether ho agreed that, if injury 
should befall him, the risk was to ho his and not his master's.

An instance of the application of the principle would lie the 
doctrine of common employment if the exposition of that doctrine 
in Priestly v. Fowler, 3 XI. &. W. I. contains the true account of it.

Where the principle is resorted to for affording a way of escape 
from liability by an employer, who has not performed his prim A 
facie duty to make reasonable provision for the safety of his em
ployee. the question to be determined is a question of fact and the 
employer must shew, to use the language of Lindley, L.J., in 
Yarmouth v. France, It) Q.IÎ.I). 647 at litil, quoted with approval 
by Lord Halsbury in Smith v. linker <V Sons [ 1S!» 1 ] A.C. 325 at 
337: “as a fact that the workman agreed to incur a particular 
danger or voluntarily exposed himself to it."

For the purpose of this appeal it may be taken as settled that 
there was negligent default for which the defendants would be 
responsible (unless the defences I am about to mention could be 
made good) in failing lo provide a proper guard for the machinery 
in which tin* plaintiff received his injuries. The defence of com
mon employment was pleaded, but not relied upon at the trial 
where it was not disputed that (in the event of the other defences 
specifically relied upon failing) appellants were answerable for the 
absence of such a guard. The defences to be considered are two. 
The first was that the operation of regulating the lubricator on 
the engine of which the plaintiff was in charge was one which 
could be efficiently performed at a time when the machinery in 
question was not in motion and, consequently, in perfect safety; 
and that, in performing this operation while the machinery was in 
motion, the plaintiff rashly and unnecessarily exposed himself 
to the danger of being injured as he was. This defence was really 
presented to the jury as contributory negligence and, doubtless, 
was dealt with by them as such. Without saying more, it seems 
to me to be quite indisputable that there was evidence upon 
which the jury might properly find for the plaintiff on this issue. 
The other substantial defence was that the plaintiff entered upon 
his employment and continued in it for two years with full knowl
edge of the danger arising from the absence of proper safeguards; 
and that his conduct in this respect was such as to preclude him 
from complaining of what otherwise might have been the action
able default of the defendants in not providing such safeguards.

It is to this defence that the Court of Appeal gave effect in 
dismissing the action. Before coming to the facts, first let me note 
again the exact legal ground upon which the defence rests.

The jury ought to he able to affirm that he, the employee, consented 
to the particular thing l>eing done which would involve the risk, and that 
ho consented to take the risk upon himself: Lord Halsbury in Smith v. 
Maker, [1K01I A.C. 325. at 338.

The question to be considered is: “Whether he agreed that, if

CAN.

s. c.
1013

McPiikk

Nanaimo 
R. Co.



762 Dominion Law Reports. 116 D.L.R.

CAN.

S. C. 
1913

Nanaimo 
R. Co.

injury should hvfnll him, the risk was to be his and not his mas
ter's?" (Lord Watson, in Smith v. tinker A Sons, [1891] A.C. 
325).

In Williams v. Birmingham liattern and Metal Co., (1899) 2 
Q.B. 338, Lord Justice A. L. Smith says, at p. 344, that the de
fence summarized by the maxim volenti non Jit injuria is that the 
employee has “contracted or consented or undertaken to run the 
risk of the defect," from which the accident arose. In the same 
case Lord Justice Homer says that in order to escape liability the 
master must shew that the servant “has taken ui>on himself the 
risk without precautions."

There was no evidence of express consent or agreement on the 
part of the plaintiff, and the question for the jury, therefore, 
was whether in all the circumstances the conduct of the plaintiff 
amounted to such consent. It was argued by Mr. Taylor that 
this is a question upon which the jury alone is competent to pass; 
in other words, that where consent is to be inferred from a course 
of conduct the employer must, in order to make good this defence, 
obtain a verdict from a jury or other primary tribunal of fact 
iff'ruling it. I am quite unable to agree with this contention.

1 .ere are, undoubtedly, expressions in text-books and judgments 
liich seem to give some countenance to it; but it appears to me 

to be entirely opposed to principle. By the law of British Colum
bia, the Court of Apjieal in that province has jurisdiction to find 
upon a relevant question of fact (before it on appeal) in the ab
sence of a finding by a jury or against such a finding where the 
evidence is of such a character that only one view can reasonably 
lie taken of the effect of that evidence.

The power given by (). 58, r. 4, “to draw inferences of fact 
. . . and to make such further or other order as the case may
require," < s the Court of Appeal to give judgment for one 
of the parties in circumstances in which the Court of first instance 
would In* powerless, as, for instance, when* (there being some evi
dence for the jury) the only course open to the trial Judge would 
In- to give effect to the verdict ; while, in the Court of Appeal, 
judgment might be given for the defendant if the Court is satis
fied that it has all the evidence before it that could be obtained 
and no reasonable view of that evidence could justify a verdict 
for the plaintiff.

This jurisdiction is one which, of course, ought to be and, no 
doubt, always will In* exercised I Kith sparingly and cautiously: 
I’again v. lieauclerk, A.C. 148 at 101; and Skeate v. Stater8,
30 Times L.K. 290.

The important thing to remember is that the question for the 
jury is whether there was, in fact, consent ; while the question for 
the Court is whether the acts from which it is argued consent 
ought to Ik* inferred are reasonably capable of any other inter
pretation. In passing u|M>n this last mentioned question judicial

8

5
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opinions given in relation to particular states of fact may he valu
able as illustrations, hut the question whether a particular eon- 
elusion is the only reasonably possible inference from a given 
stute of facts is a question of law in the sense only that it is a 
question for the Court; it is a question for the solution of which 
(in the very nature of things) the law itself can afford no rule of 
universal application.

It was argued by Mr. Hellmuth, on the authority of Clarke v. 
Holme.s, 7 H. & N. 937, and Woisllej/ v. Metropolitan District Hail- 
iray Co., 2 Ex. 1). 384, that, since, according to the plaintiff’s own 
admissions, lie entered upon his employment with a full apprecia
tion of the danger occasioned by the lack of a guard and of the 
risk of injury arising therefrom and, as was contended, according 
to his own admission, with notice that his employers would not 
correct the defect, the appellant must be taken to have consented 
to his assumption of the risk as a term of his employment. 1 do 
not think it is necessary to examine the cases referred to minutely. 
When those cases were decided the doctrine of volenti non Jit in
juria had not undergone tin* elaborate examination to which it 
was afterwards subjected by the Law Lords in Smith v. linker tV 
Sons, 11 SO 11 A.C. 32Ô, and I think that in so far as any argument 
founded upon the earlier eases is inconsistent with the doctrine 
laid down in Smith v. linker «V Sons, as explained in Williams v. 
Birmingham Battery Metal Co., 11899) 2 Q.B. 338, and in Camilla 
Foundry Co. v. Mitchell, 35 Can. S.C.IL 452, that argument 
ought to be rejected. In Williams' Case, it is expressly stated by 
Homer, L.J., at p. 345, that the circumstance that the servant 
has entered into or continued in his employment with knowledge 
of the risk and of the absence of precautions is important, but 
not necessarily conclusive against him; and that statement of the 
law was adopted bv this Court in Canada Foundry Co. v. 
Mitchell, 35 Can. S.C.IL 452.

Whether the circumstances in any particular case amount to 
consent must depend upon the facts of that particular case 
looked at as a whole; and, considering the facts of this ease as a 
whole, 1 cannot agree that the construction of them adopted by 
the Court of Appeal is the only construction they will reasonably 
bear.

I think, however, the respondents are entitled to a new trial 
on the ground that their plea volenti non Jit injuria was not passed 
upon by the jury.

As to costs the uppellant should have the costs of the appeal 
to this court ; and, with respect to the costs of the Court of Appeal 
for British Columbia, the respondents are entitled to the costs of 
a successful motion for a new trial on the ground just mentioned, 
while the appcllnut is entitled to the costs attributable solely to 
the controversy raised by the respondents' contention in the Court 
of Appeal that the action ought to be dismissed on the ground
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favour by the evidence. The costs of the abortive trial should 
abide the event of the new trial.

McPhbf. Anglin, .1.:—The plaintiff appeals from the judgment of the

Nanaimo

R. Co.

Court of Appeal for British Columbia reversing the judgment of 
tin- trial Judge and dismissing this action on the ground that the 
plaintilf was volenx, that is, that he had undertaken to assume 
the risk of the defect in the defendant's machinery which was the

Anglin, J.
cause of his being injured.

At the trial the jury found the defendants guilty of negligence 
in not having had a guard placed on the gear of the steam-shovel 
on which the plaintiff worked, and that such negligence was the 
proximate cause of the injury; and they assessed the damages at 
$5,000.

To the fourth question, put at the instance of counsel for the 
defendants; “Did the plaintiff know and appreciate the risk and 
danger and did lie voluntarily encounter them?" the jury did not 
give an answer.

The phiintiff had been working for five years and four months 
on the steam-shovel on which he was injured, for the first throe 
years in a subordinate capacity, ami for the last two years and four 
months as engineer in charge. Ho says the machine was always 
in the same condition, and that his predecessor had asked that the 
gear be guarded, but that nothing was done. The following ques
tions and answers are taken from the plaintiff's evidence.

(j. You always umfiTstood the importance of avoiding that gear"* 
A. Yes.

tj. Well, what happened this lime that you did not avoid it? A. Well,
I was avoiding the clearance, I thought 1 was avoiding it; 1 am sure I was 
avoiding it. 1 knew how dangerous it was.

Contributory negligence on the part of the plaintiff was nega
tived by the jury, and their finding on that issue cannot lie suc
cessfully attacked.

For the plaintiff it is urged that upon the findings as we have 
them he is entitled to judgment, notwithstanding the failure of 
the jury to answer the fourth question. For the defendants it 
is contended that upon the plaintiff's admission that he knew and 
appreciated the risk from the absence of the gear, the only reason
able inference is that he was rolens and that the action should, 
therefore, he dismissed.

Had the defence of voletm not been fought out at the trial— 
ha<l the issue upon it not been clearly presented to the jury, I 
think the plaintiff’s contention should have prevailed and the 
judgment in his favour should have lieen restored. But that issue 
was clearly presented at the trial and formed the subject of a 
specific question. It is impossible to say that the jury intended 
to deal with it either when they negatived contributory negligence
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or when they found negligence on the part of the defendants. 
Neither is it possible to maintain that the verdict should be taken 
to be a “general verdict” for the plaintiff. There is no finding 
upon the issue of volenti. Without undertaking the functions of 
the jury we cannot make such a finding. I am, therefore, of 
opinion that, notwithstanding the power conferred on the Court 
of Appeal for British Columbia to supplement the findings of a 
jury, which we may exercise, judgment should not be entered for 
the plaintiff.

On the other hand, although it is clear that the plaintiff knew 
of the defect and, perhaps, also sufficiently clear that he fully 
appreciated the danger to which it exposed him, more knowledge 
and appreciation of the danger does not conclusively establish 
that he contracted or consented or undertook to run the risk and 
to exonerate his employer from liability for any injury it might 
cause. As Lord Watson said, in Smith v. linker «V Sons. (1891) 
A.C. 325:—

When, lie is most commonly t ho case, his acceptance or non-acceptance 
of the risk is left to implication, the workman cannot reasonably !»<• held 
to have undertaken it unless he knew of its existence and appreciated or 
had the means of appreciating its danger. But, assuming he did so, I am 
unable to accede to the suggestion that the mere fact of his continuing in 
his work with such knowlegn and appreciation will in every ease imply his 
acceptance.

As put by Lord Hulsbury :
In order to defeat a plaintiff's right by the application of the maxim 

relied on, who would otherwise be entitled to recover, the jury ought to 
be able to aflirm that lie consented to take the risk upon himself.

The same view is expressed by Homer, L.J., in Williams v. 
The Birmingham Batten/ and Metal (’a., (18ÎMI) 2 Q.B. 338:

The circumstance that the servant has entered into or continued in 
his employment with knowledge of the risk and absence of precautions is 
important, but not necessarily conclusive against him;
and, ns put by A. L. Smith, L..L. in the same ease;—
that the mere knowledge of the risk does nor necessarily involve consent to 
undertake the risk has now, beyond question, been settled by the House of

These authorities make it clear that, assuming tin* plaintiff's 
knowledge1 and appreciation of the risk which he incurred to have1 
been fully established, it was still open for a jury to consider wind li
er, having regard to the “nature of the risk and the workman's 
connection with it” and the other circumstances of this case, it 
should be inferred that he “contracted or consented or undertook 
to run that risk” and to exonerate his employer from liability 
in connection with it.

The fourth question as propounded to the jury in the present 
case is open to some criticism as to its form. But, in the absence
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defendants, the judgment dismissing the action cannot be main
tained. The jury having failed to determine a vital issue, with
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which it was within their province to deal, the only course open 
is to order a new trial.

Inasmuch as the defendants have come here to sustain the 
judgment dismissing the action, the plaintiff's appeal should be 
allowed with costs. The costs in the Court of Appeal and of the 
abortive trial should be dealt with as indicated by my brother Duff.

Brodeur, .1., agreed with Duff, .1.

Appeal allowed and new trial ordered.

ONT REID v. AULL.

s.c.
1014

Ontario Supreme Court, Latvhford, ./. I'cbi vary 24. 1014.

1. Trial ( 6 X—400)—Puu.icity—Hkari.no in camera zx special casks. 
An order for it trial in vnmerit flmultl not lie made in an action for 

annulment of marriage.
|Scott v. Scott. [ 1013] A.V. 117; Daubnvy v. Cooper (1820), 10 

15. & (237. IIHI Eng. It. 438. applied; ami see Annotation on Trials in 
( 'amvra. at end of this ease. |

Statement Motion by the plaintiff, upon notice to the defendant, for a 
direction for trial of this action in camera.

The motion was refused.
(i. //. Watson. K.C.. for the plaintiff.
The defendant was not represented.

Lelchford, J. Latch ford, J. :—The action is brought on behalf of Doris 
Reid, an infant under the age of twenty-one years, by her father 
as next friend, for a declaration that an alleged marriage between 
the plaintiff and one Robert Aull, solemnised at Cobourg on the 
25th duly, 1913, hut not consummated, is null and void, on the 
ground that the plaintiff, who was at the time under eighteen, 
did not consent to the marriage and was not sensibly and will
ingly a party to the ceremony, hut was induced to take part 
therein by fraud, deceit, and misconduct of the defendant.

In support of the application, Mr. Watson files an affidavit 
made by the plaintiff’s father, verifying a certificate by Dr. J. F. 
Fotheringham, and stating that his daughter is ill, and that her 
examination and cross-examination in open Court would, in his 

* opinion, he attended by serious and possibly fatal consequences.
Dr. Fotheringham, as the result of an examination into the 

state of the plaintiff's nervous equilibrium, considers that her 
evidence could he much more fully and accurately obtained if she 
is not called upon to give it in open Court, and that, if she testi-
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fied in public, there would, in his opinion, be great danger of a 
nervous collapse, which be attended with serious con
sequences.

It is to be remembered that here, as in England, the law is 
administered publicly and openly, and its administration is at 
once subject to, and protected by, the full ami searching light of 

2 opinion and public criticism. The openness and publicity 
of our Courts forms one of the excellences of our practice of the 
law. and, in the words of Lord Fitzgerald, in M<U<I0U<1<1II v. 
Knitfhi ' 1889). 14 App. Cas. 194. at p. *206. admits of exception 
only in the rare cases of such a character that public morality 
requires that the proceedings should be in camera in whole or 
in part.

In criminal trials in Canada, the right to exclude the public 
conferred upon the trial Judge by see. 045 of the Code is re
stricted to cases in which the Court considers tin» exclusion to he 
in the interest of public morals.

Other exceptions occur in the case of wards of Court, in 
lunacy proceedings, and in actions regarding secret processes, 
where the paramount object of securing that justice be dune 
would lie doubtful if not impossible of attainment if the hearing 
were not in camera.

The recent case of Stott v. Stott, |1913| A.C. 417, in the 
House of Lords, reversing the judgment of the Court of Appeal, 
[1912] I'. 241. is remarkable not only for the strength of the 
Court, composed of Lord Haldane, L.C.. and Lords llalshury, 
Loreburn, Atkinson, and Shaw of Dunfermline, each of whom 
delivered a considered judgment, but for the wide field covered 
by their Lor is. and especially for the numerous and far- 
reaching propositions declared to be the law of Kngland regard
ing the necessity (with the exceptions mentioned) of having all 
trials open and public. The neat point for decision appeared 
to be unimportant. It was merely whether an order to commit 
for contempt of Court, made because of the publication of pro
ceedings held in camera, in a case in the Court of Divorce and 
Matrimonial Causes, was a judgment in a “criminal cause or 
matter,” within the meaning of sec. 47 of the Judicature Act, 
1873—in which case no appeal lay.

The disposition of what seemed an ordinary matter of prac
tice involved several questions of the utmost public importance. 
In construing certain sections of the Matrimonial Causes Act, 
1857, 20 & 21 Viet. ch. 85, especially secs. 22 and 46, and the prac
tice that had arisen in the Court thereby constituted, it was 
pointed out that the modern practice of hearing suits for nullity 
in private arose out of a misconception of what was the actual 
practice in the Ecclesiastical Courts. Under sec. 22 of the Act 
of 1857, the new Court was to proceed and act and give relief on
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principles ami rules as nearly as may be conformable to the prin
ciples and rules on which the Ecclesiastical Courts had previ
ously acted and given relief. Undoubtedly the earlier stages of 
the proceedings in the Ecclesiastical Courts for annulment occa
sionally took place in camera. But, when the Commissioners 
had taken the evidence, both parties had access to it. This was 
called “publication” (Lord Haldane at p. 433) ; but, with a 
few exceptions, all the subsequent proceedings were public.

Commenting on sec. 22 and on sec. 46, which provides that, 
subject to such rules as the Court might establish under see. 22, 
the witnesses in all proceedings before the Court where their 
attendance can be had shall be sworn and examined orally in 
open Court. Lord Shaw of Dunfermline says (p. 475) : “In 
my humble opinion these sections of the Act of 1857 were de
claratory in another sense” (i.e., in addition to declaring that 
the proceedings were to be in open Court throughout). “They 
brought the matrimonial and divorce procedure exactly up to 
the level of the common law of England. 1 cannot bring myself 
to believe that they prescribed a standard of open justice for 
these cases either higher or lower than for all other causes what
soever. And it is to this point accordingly that the discussion 
must come. The historical examination clears the ground, so 
that the tests of whether we are in the region of constitutional 
right or of judicial discretion—of openness or of optional 
secrecy in justice—are general tests.”

Most apt to the case made by Mr. Watson is the language of 
lx>rd Shaw when he asks i p. 484) : “May not the fear of giving 
evidence in public on questions of status like the present deter 
witnesses of delicate feeling from giving testimony and rather 
induce the abandonment of their just right by sensitive suitors ¥ 
And may not that be a sound reason for administering justice 
in such cases with closed doors? For otherwise justice, it is 
argued, would thus in some cases be defeated. My Lords, this is 
very dangerous ground. One’s experience shews that reluctance 
to intrude one’s private affairs upon public notice induces many 
citizens to forego their just claims. It is no doubt true that many 
of such cases might h ive been brought before tribunals if only 
the tribunals were secret. But the concession to these feelings 
would in my opinion tend to bring aliout those very dangers to 
liberty in general, and to society at large, against which publicity 
tends to keep us secure, and it must further be remembered that 
in questions of status, society as such—of which marriage is one 
of the primary institutions—i as also a real and grave interest 
its well as have the parties to tiic individual cause.”

Throughout each of the judgments delivered similar expres
sions of opinion may be found.

The Law (Quarterly Review for January, 1913, p. 9. calls
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attention to a common law decision on the publicity of 
procee* which was not referred to in Scott v. Scott. It is 
Danbury v. Cooper (1829), 111 It. & ('. 237 ; there tile plaintiff 
sued a Justice of the Peace for throwing him out of the room 
where lie claimed to appear as attorney for an absent defendant 
on a summons for having a sporting gun without a license. The 
Court of King’s Bench upheld his right on the higher ground 
that in any ease he was entitled to he present as one of the 
publie. Bayley, J., in delivering the judgment of the Court, said 
(p. 240) : “We are all of opinion that it is one of the essential 
qualities of a Court of Justice that its proceedings should he 
public.”

In view of the authorities cited, the direction applied for 
cannot be given.

Motion refused.

Annotation—Trial 18 X—400i—Publicity of the couits — Hearings in Annotation

Tho case of Itriil v. Aull. supra, shunts squarely on the cum* of Scott v. '11111,111 
Scott, [1013] A.C. 117, in reflating a motion for a secret hearing to annul 
a marriage.

Although the Scott case treats of two interesting principles «if the 
law «if Knglaml, namely, («> the open Court, ami (h) tin* right to pub
lish tin* Court's iloings, the purpose of this annotation is to «lefine ami 
«liseuss the open Court only.

The open Court is as clearly ami jealously guarded a right as is the 
imlepemlent Parliament. The following quotation from the historian 
llallani is approved liy Lonl Shaw in the Scott case: —

“Civil liberty in this kingilom has two «lirect guarantees: <a) the open 
uilministrntion of justice accoriling to known laws truly interpreted and 
fair constructions of eviilence. ami (6) the right of Parliament, without 
let or interruption, to inquire into ami obtain mires* of public grievances.
* If these, the first is by far tin* more imlispensable; nor can the subjects 
of any state Ik* rcckoneil to enjoy a real freiHlom. where this comlition is 
not fourni both in its jmlieial institutions ami in their constant exer
cise: (ini.1| A.C. 477.

"The three seeming exceptions which are avknowh‘«lge«| to the appli
cation of the rule prescribing the publicity of Court* of justice are

(<i) in suits alfecting wards;
16) in lunacy proceeilings;
(c) in those cases where secrecy (as in trmle-secret trials) is of the 

essence of the cause”: [l!>13] A.C. 482.
The first two depeml upon the principle that the jurisiliction over 

wards ami lunatics is exerciseil by the Juilges ns representing the sov
ereign as parens pa trial, ami the transactions are truly intra familiam.

The third case—that of secret processes, inventions, documents, or the 
like—«lepends upon this: that the rights of the subject are bnuml up with 
the pr«-servation of the secret. To divulge that to the world, under the
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Annotation (wmtinurd)—Trial ( # X—400)—Publicity of the courts— 
Hearings in camera.

excuse of a report of proceedings in a Court of law, would lie to destroy 
lliat very protection which the subject seeks at the Court's hands. It 
has long been undoubted that the right to have judicial proceedings in 
public does not extend to a violation of that secret which the Court may 
judicially determine to Is- of patrimonial value and to maintain: ( 1913] 
\ < |8S

laird Shaw in the Ncoit case. | llll.'l | A.C. at 'tHf>, said : “The cases of 
positive indecency remain; but they remain exactly where statute has 
put them. Rules and regulations can he framed under the statute by 
the Judges to deal with gross ami highly exceptional eases. Cntil that 
has Is-eii done, or until Parliament itself interferes, as it has done in 
recent years by the Punishment of Incest Act and also the Children Act, 
both of the year 1908, Courts of justice must stand by constitutional 
rule. The policy of widening the area of secrecy is always a serious one; 
but this is for Parliament, and those to whom the subject has been con 
signed by Parliament, to consider."

The attempts sometimes essayed by trial Judges to treat the old 
Kcclesiastical Courts as secret are combatted in the masterly exposition 
of the law present and past, rendered in the Afro// ease.

In the early stages of the suit, the Kcclesiastical Court, charging itself 
with the interests of Isitli parties, look upon itself the im|iiiring into the 
facts, no) in foro rantmtinno nor in fora a per to, hut by way of obtaining, 
tirsl from the one side, and then, if there was a denial or a counter-case, 
from the other side, and from each apart from the other, the testimony 
of witnesses, this testimony to lie in retenti» until, according to modern 
ideas, the real trial of the ease should liegin: Hrott v. Hvott, 11913] A.C. 
470.

The ollicial precognition, by hearing each side separately, never in 
vaded nor could invade the publication stage at which the trial proper 
liegan. The Kcclcsinsticiil Courts Commissioners in Ih:I2 stated the pro
cedure applicable to matrimonial causes as follows: “The evidence on Isitli 
sides Isdiig published, the cause was set down for hearing. All causes are 
heard publicly in o|n>ii Court : and on the day ap|Niinted for the hear 
ing. the cause is opened by the counsel on Isitli sides, who state the points 
of law and fact which they mean to maintain in argument; the evidence 
is then read, unless the Judge » s that lie has already read it, ami
even then particular parts are read again, if necessary, and the whole case 
is argued and di*cus*isl by the counsel. The judgment of the Court is then 
pronounced upon the law and facts of the case; and in discharging this 
very res|Hinsihle duly, the Judge publicly, in open Court, assigns the 
reason'» for his divisions, stating the principles a ml authorities on which 
lie decides the matters of law and reciting or adverting to the various 
parts of the evidence from which he deduces his conclusions of fact; and 
thus the matters in controversy between the parties Isvonic adjudged.

It will ls> noted that the common law exceptions which have Isvn in 
voked for the secret trial of causes are of two general classes, (n) as to 
wards and lunatics coming under paternal administration, and (M trade 
secret* where the essence of the cause demands secrecy.

42
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Hearings in camera.

It will also In* noted tliut the constitutional right to nn o|n-h Court 
i* oi'vinvil ho I'HHctit in I to lila-rty that it is iml taken away, either by the 
ordinary exercise of judieial discret ion, or by consent of part ies, or Imth. 
I!veil in purely private litigation, where parties consent, the Judge can 
exclude the public only when he demits his capacity as a Judge and sits 
as an arbitrator to determine the rights of the parties on such consent: 
11013) A.V. 430, 481.

The Canada I, air Journal contains able articles on “Trials in ramera" 
to In* found at p. ô1»7 of vol. 25 I I KM',»), and at p. t»8 of vol. 20 ( 181101. 
The former related to the case of Smart v. Smart, 2f> t'.L.J. fit»7. after 
wards appealed to the Privy Council ISmart v. Smart, ||81»2| A.C. 425). 
This case involved a dispute ls-1 wecu the separated s|Hiuses as to the eus- 
tisly of the infant children. It is noted that Ferguson, J., hud at the 
hearing excluded the newspaper rejNirters and the general public, and had 
tried the case with closed d«H»rs.

ONT.

Annotation

STATUTES.

The following Canadian enactments deal with hearings in camera under 
federal <»r provincial laws as indicated.

The Criminal Code ( Itiou» by sir. Olû enacts that at the trial of any 
|M-rsoii charged with an offence under any of the following section* of the 
Code, i.r.. *ees. 2»»2 2»Nl. 211 220. 228 (ns relating to the keeping of a 
common bawdy house), 231» (as to paragraphs (i), (/), and ik) of sec. 
238). 2W2, 2113. 21*1». 3<hi 3IH). 313. 311. or with conspiracy or attempt to 
commit or ls-ing an accessory after the fart to any such offence—the 
Court may order that the publie Is- excluded from the room or place in 
which llm Court is held during such trial.

(2) Such order may Is- made in any other ease also in which the 
Court may Is* of the opinion that the same will In* in the interests of 
publie morals.

(3) Nothing in the section shall In- construed a* limiting any jNiwer 
heretofore |nis-s-ssc«I at common law of excluding the general public from 
the Court riNim in any ease where it may In- deemed necessary or ex 
|Nslient.

I tv the Criminal Code, siv. 1171» («/l. a justice holding a preliminary 
empliry may, in his discretion,

(d) order that no js-rson other than the prosecutor and accused, their 
counsel and solicitors shall have access to. or remain in the rismi or 
building in which the impiiry is held, if it ap|N*urs to him that the ends 
of justice will In- In*sI answered by so doing.

The Protection of Children Art. I1HW. eh. 12, *rc. 21. provides as fol
lows: Where a child or a parent is ls-ing tried under that statute, the 
Judge shall exclude from the room all persons other than the counsel
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British Columbia.
As to Divorce ami Matrimonial cause*. R.S.B.C. lull. cli. «17, sec. <1 

enacts: In all suits and proceedings, other than proceeding* to dissolve 
any marriage, the Court shall proceed and act and give relief on prin
ciples and rules, as nearly as may he, conformable to the principles and 
rules on which the Kcclesiastieal Courts have heretofore acted.

On the trial before a jury of an inquisition a* to lunacy, the alleged 
lunatic shall be examined before the evidence is taken, and also at the close 
of the proceedings liefore the jury consult ns to their verdict, and such 
examinations shall take place either in open Court, or in private, as such 
•fudge directs: The Lunacy Act, R.S.B.C. 1911, ch. 148, sec. 1».

Cases arising under the Deserted Wives Maintenance Act, R.S.B.C. 
1011, ch. 242, sec. 7, may la» tried in private at the discretion of the 
magistrates or justices.

Annotation (continual)—Trial X—4001—Publicity of the court»—
Hearings in camera.

and witnesses in the ease, officers of the law, or of any Children’s Aid 
Society and the immediate relatives or friends of the child or parent.

Manitoba.
The Lunacy Act. R.S.M. 1002, ch. 10.1. sec. 13. R.S.M. 1013, ch. 120. 

see. 1,1. On a petition dr lunatico the alleged lunatic shall la* produced at 
such times and in such manner, either in open Court or privately, as the 
Court may direct.

Children's Protection Act, R.S.M. 1002, eh. 22. sec. 21, R.S.M. 101.1. 
ch. 30. si-c. 40: Any examination, prosecution or proceeding, arising under 
the provisions of this Act may la- conducted privately.

County Courts Act. R.S.M. 1902, eh. 38. see. 132. R.S.M. 1013, ch. 44. 
sec. 135: It shall la» lawful for a Judge while holding a County Court, if 
he shall see good cause for so doing, to order or direct any cause, issue 
or matter to stand over to la» tried and heard in Chambers after the 
rising of the Court, etc.

Marrieil Women's Property Act. R.S.M. 1002, ch. 106, sec. 20 (4), 
R.S.M. 1013, ch. 123, sec. 20 (4): The hearing of an application for an 
order of protection, or for an order discharging the same, may la» public 
or private, at the discretion of the Judge.

New Brunswick.
Marrieil Women's Property Act, Consol. Stats. X.B. 1003, eh. 78, sec. 

17: In any question of title la»tween husband and wife, the Judge, if 
either party so require, may hear any such application privately.

Urders of protection, C.S.N.B. 100.3, eh. 78, see. 20: The hearing of an 
application by a married woman for an order of protection alfecting the 
earnings of her minor children and any acquisitions therefrom free from 
the debts and obligations of her husband and from Ids control or dis
position. or for an order discharging same may lie public or private, at 
the discretion of the Judge.

The Divorce Court Act, C.S.N.B. 1003, ch. 115, sec. 12: Hie practice 
and proceedings of the Court shall Is* conformable, as near as may Ik», to
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Annotation (conflNurd)—Trial i $ X—4001—Publicity of the courts— 
Hearings in camera.

Hu* practice of tliv Ecclesiastical Court in Englaml prior to tin* Divorce 
ami Matrimonial Chimps Act.

Nova Svotia.
The Married Women's Property Art, R.S.N.S. eh. 112. sec. 3(1: The 

hearing of an application for an order «if protection entitling a married 
woman to have ami enjoy all the earnings of her infant cliihlren and 
any ac«|iiisition therefrom free from the debts or obligations of her bus- 
hand ami from his control or disposition or for an order discharging any 
such order, may lie public or private, at the discretion of the .fudge.

The Divorce Court Act. 1806, cli. 13. sec. 10. see R.S.N.S. 1000, vol. 
2. p. 803: The Court shall have the same powers, in respect of or as in 
chlcntal to divorce ami matrimonial causes, ami the custody, maintenance, 
ami education of cliihlren. ns are (Missosscd by the Court for divorce ami 
matrimonial causes in Englaml except as enlarged or nhridgcil or a! 
tered or imalifleil by this Act ami the Act hereby amen<hi«l. Rut in causes 
instituted on the ground of uilultcry. the Court shall not have authority 
to |K‘rniit the introducing co-respondents or to try the issue of fact by

Ontario.
The Lunacy Act. R.S.O. 1897. ch. (15. amended by 9 Edw. VIÎ. ch. 

37. sec. 7 (4). R.8.O. 1914. ch. (18. sec. 7 (4): On the trial of the issue 
in a lunacy |ictition the allegeil lunatic shall Is* produced at such time 
ami in such manner, either in o|icn Court or privately, as the presiding 
Judge may direct.

The Neglected Chihli en Act. R.K.O. 1897. ch. 259. sec. 29 (4) amended 
by 8 Edw. VII. ch. 59. sec. 24 (5). R.8.O. 1914, ch. 281. sec. 5: Where 
a cliihl. or a parent charged with an offence in resp«-ct of a child umler 
this Act. is Isnng tried, the .lodge shall exclude from the room or place 
where such person is lieing tried or examined, all persons other than the 
counsel and witnesses in the case, officers of the law or «if any Children’s 
Ai«! Society ami tl»‘ immédiat»* friemls or r«*lativ«*s of the child or parent.

( «ale of Civil Procedure, art. 10: The sittings of a Court or of a 
Juilge are public; ncvcrthch‘ss. the Jmlge may oriler in writing that they 
Is* heard in rrnnrra, if a public Imaring would lie prejudicial to good 
morals or public order.

Saskatchewan.
Protection of children. R.S.8. 1900, ch. 28. sec. 22: Any examination, 

prosecution or proceeding. arising iimh*r the provisions of this Act may 
Is- conducted privately.

ONT
Annotation

Trials in 
camera
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DICKSON v. VAN HUMMELL.

Naiikn tchriran Mupninv Court, Xtnrlaniln, l.amonl, ami HI muni.
Man h 1(1, 1914.

1. (lARXIHHMEXr (#111—(lit)—fiARXISIIKK NOT APPEAR1XC.—ADMISSION.
Where a garnishee does not appear to a garnishee summon* under 

the procedure in force for Saskatchewan District Courts, his default 
should lie taken us mi admission that he owes the defendant an amount 
equal to the plaintil!"** claim.

2. Aitkai. i 6 VII I—3H(t)—From discretionary orukrs—Judicial his
CBETION XOT KXKRC18KD.

The Judge's discretion referred to in the exception <»f sec. 5(1 of the 
District Courts Act, K.S.S. 11109, eh. 53. as to appeals in cases for over 
*50 excepting as to orders made “ill the exercise of such «liseré 
(ion as by law Isdongs to a Judge." must Is- judicially exercised : 
and where it cannot Is* said that there has been an exercise of judicial 
discretion liecause of a supervening error as to a point of law. see. 6(1 
does not prevent an appeal from a Judge's order setting aside a judg

Appeal by the plaintiff from an order of a District Court 
•Judge Retting aside his judgment in the plaintiff’s favour.

The appeal was allowed, Klwood, J., dissenting from the 
result, but agreeing that there was a right of appeal.

K. It. Jonah, for the appellant, plaintiff.
/'. II. Gordon, for the respondent, garnishee, The Prudential 

Life Insurance Co., Limited.

New lands, J. :—Where the garnishee does not appear to the 
garnishee summons, 1 am of the opinion that bus default should 
be taken as an admission that he owes the defendant an amount 
equal to the plaintiff’s claim, and therefore the judgment 
entered in this ease was regular, and should not have been set 
aside on the grounds given by the District Court Judge.

The order setting aside the judgment does not reverse the 
tr parte order upon which this judgment was entered, nor does 
it give the garnishee leave to appear and state whether they 
owe the defendant or not, and I am doubtful, under these cir
cumstances, whether the District Court Judge’s intention was 
to do any more than set aside the judgment which he considered 
to have been irregularly entered, leaving the plaintiff to enter 
a proper judgment under his previous order. As this order has 
not been appealed from, and the only order before this Court 
is the order setting aside the judgment, and which I think is 
wrong, the appeal should be allowed, leaving it to the District 
Court Judge to decide whether the order allowing the plaintiff 
to enter judgment against the garnishee should be set aside or 
not. I may say that 1 agree with my brother Klwood as to the 
right to appeal in this case.

Lamont, J., concurred.
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Elwood, J. (dissenting in part): — This was a matter in 
which a garnishee summons was served upon the reMpomlent, the 
Prudential Life instiranev Co., on or about No vein Iter 28, 1912. 
No appearanee was entered to tin- garnishee summons, and on 
or about April 14. 1912, judgment was signed against the garn
ishee. On November 11. 1912, the garnishee served a notice 
of mot ion to set aside said judgment, and on or about December 
9, 1912. an order was made by tin- District Court Judge setting 
aside the judgment and ordering the garnishee to pay the plain
tiff the costs of and incidental to entering judgment and issu
ing executions. From this order the plaintiff appeals. On the 
summons the District Court Judge endorsed the following:

(Inter <•)toning up judgment tin payment • *f enwts. •Imlgnieut opened up 
on account of judgment und execution* living iilwolute mid not for huvIi 
amount* a* might In* due hv garnishee, the delay living *uvh a* would 
otherwise disentitle garnishw to relief.

The judgment, to my mind, is not a judgment for any specific 
amount, hut is merely for such amount as is due from the garn
ishee to the defendant. The reference in the judgment to $187.75 
is merely indicating the amount due from the defendant to the 
plaintiff, and is not a judgment against the garnishee for that 
amount. There was no evidence before ns of what the execution 
contained, but I assume that the execution was in the terms of 
the judgment and order, and would, therefore, lie regular. In 
my opinion, therefore, the District Court Judge was incorrect 
in setting aside the judgment on the ground that it was an aliso- 
lute one against the garnishee. By “absolute” I assume that 
he means a judgment for a specific amount. It was contended 
on behalf of the garnishee that, under rule 56 of the District 
Court Act, R.S.S. 1909, eh. 52, there was no appeal, that this 
I icing a matter which was properly in the discretion of the Dis
trict Court Judge, there could he no appeal therefrom. I am of 
opinion, however, thate what is meant by sec. 5li of the District 
Court Act is that the discretion of the District Court Judge 
must lie judicially exeiclsed, and where it is not judicially exer
cised there would of course he a right of appeal. I am of the 
opinion that the discretion in this case was not judicially exer
cised. lieeause the order was made on the ground that the judg
ment entered against the garnishee was improperly entered. The 
Judge erred in that, and therefore I am of opinion that there is 
an appeal from his decision on that point. It was, however, 
further contended on behalf of the garnishee that, in any event, 
the judgment should have been opened up, that mere delay did 
not disentitle the garnishee from applying to have the judgment 
opened. In support of this, counsel for the respondent cited 
Saiulhoff v. Mrtzir, 4 W.L.R. 18, and Hanson v. Pearson, 2 
Terr. L.R. 197. In both of those cases the learned ex-Chief
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Justice of this Court held that mere delay i.s not an answer to an 
application to set aside a judgment on the merits, unless irre
parable wrong be done. In Regina 'trading Co. v. (lodwin, 7 
W.L.R. 651, which was decided by the same Chief Justice after 
tlie above two cases, he quoted with approval the dictum of Cot
ton, L.J., in Atwood v. Chichester, 3 Q.H.D. 725, as follows:—

I Hlimihl have thought that if1 a defendant had lain by intentionally 
she could mit he allowed to appear.

And in that case the ex-Chief Justice refused to set aside the 
judgment, on the ground that the delay in that case had been 
practically wilful. In the case at bar, the delay extended from 
November 28, 1912, to October 24. 1913, and, in my opinion, is 
not accounted for—at any rate, up to June 6, 1913, when appar
ently the garnishees forwarded to their solicitors a copy of the 
garnishee summons with instructions to enter an appearance. 
The circumstances of the delay, however, in this case do not, to 
my mind, indicate a wilful delay, as in the case of Regina Trad
ing Co. v. Jdodmn, 7 XV.L.R. 651. In that ease the defendant 
hail repeated notice that judgment would lie entered up against 
him, and he disregarded the notice. In the case of Vinall v. 
Dr Pass, [1892] A.C. 90 at 96, which was a garnishee matter, 
the Court apparently up to the time of the hearing of the appeal 
was disposed to allow the garnishee to tile an affidavit shewing 
what, if any, debts were due from him to the defendant, and 
apparently, if that had been done, the judgment against the 
garnishee would have been opened up. In view of the position 
which was there taken with regard to garnishee proceedings. 1 
am of the opinion that the order setting aside the judgment 
should not be disturbed. I quite appreciate that the District 
Court Judge has expressed the opinion that the delay has been 
too great in this ease, and had he refused to grant the order I 
think that we jxissibly could not have interfered with his deci
sion. but he having granted the order on another ground, it is 
to my mind possible that had he been driven to decide the ques
tion solely on the ground as to whether or not the garnishee 
should he allowed in to defend on the merits, he might have made 
an order allowing the garnishee in to defend.

In my opinion, therefore, the order should not be disturbed, 
and the appeal should be dismissed, with costs.

Appeal allowed.
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STARRATT v. DOMINION ATLANTIC R. CO.
S'ora Scotia Suprenu Court, (Iraham, K.J.. Meagher, l.ongleg anil Hitchu, JJ. 

March 10, /«/J.
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1914

1. CariuKits (8 HI II -470)—Contract to furnish cars.
Wlicri' the railway company makes a continuing offer ami in effect 

says “order our ears and we will supply them at a certain rate of freight" 
a complete contract is established between a railway company and a 
shipper the moment the shipper gives the order in eonse<|uenro.

|(irni1 Xurlhcrn If. Co. v. William, I,.It. 0 C.l‘. Pi; Wellington v. A p- 
thorp, I4."> Mass. 09: ('Inclam! If. Co. v. ('lasser, 120 Indiana SON. referred 
in. i

2. Aitkai. (8 NU M 4—01Ô Inacxthacy in si m mi no re Condicinu to
XX IKfNO X KIlDICT.

An inaccurate statement as to the facts made by a Judge in summing 
up. will not necessarily be a ground for a new trial; tlie party claiming 
l«i have been adversely affected by the error must shew that the mis
statement was of a character which must have conduced to a wrong

|Clark v. Molytn ux, .'I Ij.B.I). 237, referred to.)
3. Aitkai. (8 N il I. 475) Ykrokt ok ji ry Wkioiit oi kxiiiknck.

If the answers by a jury to questions submitted can be supported by 
any reasonable construction, an appellate court should support them, 
and not set aside the findings as contrary to the weight of evidence 
unless they are such as in the opinion of the appellate court could not 
have been arrived at by reasonable men.

\MeKilrey v. Li Hoi Mining Co., 32 Can. S.C.If. Util: Jamieson v.
Harris, 35 Can. S.C.K. 025. referred to.)

Appeal by defendant company from the judgment of Russell, Statement 
.1., in favour of the plaintiff oil the answers of the jury in an action 
claiming damages for breach of contract to ? ears for the
shipment of apples.

The appeal was dismissed.
W\ A. Hrnrj/, K.(\. and A. A. Lovell, K.(for appellant.
U . K. Hoscoe. K.(and (\ ./. HurcheU, K.( ’., for respondent.

Graham, K.J. : -The judgment of the Court upon the plain- o™ba«. e.j. 
tiff's application for a new trial, when the Judge who had tried 
the ease withdrew it from the jury, will be found in Slarratt v.
Dominion Atlantic A*. Co., II D.L.R. <i()7, 12 M L.R. 545. It was 
sent down for another trial. The reason for that was that the 
Court thought there was evidence for the jury, and a second jury, 
having passed upon it, and found a verdict for the plaintiff, 
that verdict in this Court logically could only be set aside for 
something amounting to a mistrial. 1 propose only to deal 
with a few points, which it is contended amount to a mistrial, 
principally, rejection of testimony and misdirection.

1. The first rejection of testimony complained of is that of 
Kirkpatrick.

It appears that Comeau, the freight agent of the defendant 
company, and Mr. Lang, of Winnipeg, who proposed to introduce 

50—10 D.L.R.
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sation in Montreal, and that conversation turned upon the trans
portation of the apples, and at that conversation Mr. Kirkpatrick

Star r att

Dominion

Atlantic 
R. Oo.

was present. This was previous to the contract entered into by 
Fraser, on the part of the y, and the plaintiff in this pro
vince, the grower of the apples. While Lang was interested in the 
matter, he was in no sense the agent of the plaintiff to hind him 
by any admission. But as to any statement made by Comeau

Graham, E.J. conversation, used for throwing light on the contract after
wards made, it was competent for the defendant to give in evi
dence what Comeau said, by way of admission, and for the de
fendants to contradict, by Kirkpatrick, what Lang testified Co
meau said. The incident ' previously to meeting with
Comeau, Mr. Kirkpatrick, a witness for the defendants, told him 
(Lang) that Mr. Comeau was in Montreal. What the next ques
tion was, if there was one, does not appear, but the stenographer 
makes this note—

It is objected that this evidence could only he given in contradiction 
of something l.ang said, his Lordship sustains the objection.
Then the witness is taken over the conversation which occurred 
when all three were present. Apparently, the objection was di
rected to something preliminary to the conversation, and before 
all three were present, which Lang had said to Mr. Kirkpatrick. 
The testimony would be clearly inadmissible.

2. The next testimony tendered, and ruled out, was also that 
of Kirkpatrick.

At the interview just mentioned, these questions were put to 
Mr. Kirkpatrick:

(j. Page 74, line 4, Mr. Comeau tohl me that for early shipments they 
would use cattle cars, and for latter shipments they would supply ample 
refrigerator cars. Was that statement made by Comeau at the interview 
in question? A. Not to my knowledge.

(j. Have you any reason for bdirring that it was not made in your 
presence? (Objected to.) A. 1 have several reasons. (His Lordship rules 
that the witness cannot give reasons that he would have that the thing 
would not likely hap|N>n.)

The witness mode the best answer he could, that the statement 
was not made to his knowledge. In my opinion, Mr. Kirkpat
rick’s belief was not evidence. And in the second place, reasons 
for his belief are still further removed * would be legal
evidence.

3. In the examination of defendants' witness, Comeau, the 
following quest ions were asked, and being objected to, were ruled 
out.

(j. What functions, was he, Fraser. |>erforming at that time in conncc- 
tion with Hu' D.A.R.T <Objected i"

(Mr. Henry I wish to tender evidence that he had nothing to do with 
the providing of cars. 1 tender the question as to what his functions were

4
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in connection with ojieration of tin- railway for the hv of shewing that 
he would not likely make the arrangement sworn to as made by him. His 
Lordship ruled out tin* answer for the reason that it did not hear on the 
question.)

Q. I want to ask you whether Fraser, at that time, kept in touch with 
the traffic situation on the railway? (Answer objected to ami ruled out.)

Q. I want to ask you whether Mr. Fraser at that time was in a position 
to quote a freight rate or inform a shipper whether cars could he supplied 
or not? (Answer objected to and ruled out.)

The same questions in substance were also put to Murphy 
and were ruled ou.

It was contended, on the ion for a new trial, that this
< d a rejection of testimony which rendered a new trial
necessary.

It must lie remembered that on the first trial, neither these 
witnesses nor Fraser himself were asked these questions. 1 sup
pose if it was proper to ask them here it would have been com
petent in addition to obtaining Fraser's denial that lie had made 
any such statement, to have asked him these questions in addi
tion.

In that evidence it appears that he was traffic superintendent of 
the defendant company up to the first of February of 1912. cover
ing the period of the transactions in question. This is the evi
dence:—

Cross-examined by Mr. Itimeoe.
(J. You were general Irallie superintendent of the company at tin* time'* 

A. No. I was general freight agent. Mr. Fraser was traffic superintendent
tj. What was Mr. 1). .1. Murphy? A. Train master and assistant su|M*r- 

intendent.
Q. That is, he was Mr. Fraser’s assistant in the superintendence of the 

traffic of the line? A. Yes.
(j. That superintendence was in regard to freight alone? A. Freight 

and passengers.
Q. Your position was subordinate to Mr. Fraser’s? A. Yes.

Re-examined by Mr. Henry.
(j. You said traffic superintendence of freight and passengers? A. lie 

was manager of the maritime express.
(J. What about his connections with the maritime express? A. He 

was lievoting his entire time practically to that.
lte-cross-cx ami tied by Mr. Roscoe.

(). This is a separate company from the D.A.R.? A. Yes.
(j. And the D.A.R. have an account for business in connection with 

them in which they charge the company for the carriage of articles that the 
express contracts to send from one point to another? A. On |>ercentngc 
proportion.

While Fraser denied that lie had promised to supply the refri
gerator cars, he said, and he repeated it in cross-examination, “I 
told them we would do the best we could."

It must also lie remembered that Fraser was the person who
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had been informed hy telegraph from Montreal to this effect 
on August 20, 1911:—

Mr. Long, Winni/ieg, will arrive Bridgetown Monday next, buy apples, 
suggest you meet him that station arrival train.

Now, if Fraser was not in a position to make an arrangement 
about traffic, who was? If Murphy, the assistant, why was not 
Murphy put forward by Fraser?

It is fortunate that under our present rules Fraser's evidence 
on the r trial may he used on this one. But Fraser, now be
ing dead, cannot be cross-examined upon this new point, his 
actual performance of such duty at any time and so on. Perhaps, 
however, that would be tor the jury.

However, the fact in issue was, of course, whether Fraser had 
made this promise to the plaintiff or not. It is not contended that 
Fraser could not bind the company, or at least the promise, if 
made, did not bind the ci . it certainly would, but it was
sought to shew that Fraser, although still superintendent of traf
fic, was, at that time, also engaged in work for the Maritime Ex
press Co., no doubt in connection with the same line in part. and 
had not knowledge of the traffic situation and the possibility of 
supplying cars, therefore he would not be likely to make such a 
promise.

I have come to the conclusion that the proposed testimony 
was inadmissible. It would Ik- raising a collateral issue confusing 
to a jury, and was not relevant to the issue. What Fraser was 
doing in other eases at that time really constituted rex inter alios 
actor. Even if Fraser, although traffic superintendent, was not 
at that time discharging tin* functions in other cases, there would 
be no reasonable inference from that fact that he did not, in that 
instance, make the promise.

Fraser was expressly notified by Comeau to attend to this 
matter and he was actually seized of the transaction. In saying 
it would not be reasonable inference, I am speaking of the common 
course of things.

It is hardly useful to give illustrations or cite cases. A line 
must lie drawn somewhere by a Judge at a trial. It is always in 
place to prove an alibi, or to prove that a man could not have lent 
the money he says he did because, at that time, he had no money 
to lend. On the other hand, a * would hardly receive evi
dence to shew that a man was a strict Sabbatarian in order to 
shew that he probably did not go to a part icular place on a Sunday. 
Or that a lender had money as making probable the lending or 
payment of money, because, as an American Judge said, in At
wood v. Scott, 99 Mass. 177:—

Experience is nut sutliciently uniform to raise a presumption that one 
who has the means of paying a debt will actually pay it.
In the ease of Dubois v. linker, 30 N.Y. 356 at 309, the Court de
cided that proof of the defendant's habit of carrying an inkstand
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was not admissible to shew that the inkstand was in his possession 
on a particular day.

I. Then as to misdirection. It is contended that the Judge 
misdirected the jury in telling them, after reading the fourth ques
tion to them:—

So fur as I understand the evidence, there is no dispute that there were 
nineteen oi them? ears (carloads) tendered at the time t ransport at ion should 
have Ih'cii found, if the plaintiff's contention is right under the evidence.

The learned Judge, directly after reading the question, had 
said. “I think the number is nineteen." Mr. Henry interposed, 
"l will ask your lordship to instruct the jury that the number 
was only four." Then the learned Judge made the statement 
first quoted.

Of course this was not the substantial issue in the ease, but 
this fourth question was submitted to the jury and when they 
went into their room they had to decide it. The only thing that 
could be said about it was that the Judge had previously, in stat
ing the effect of the evidence, made a mistake on a matter of fact. 
There was no mistake. I am convinced.

The jury had heard the evidence and they heard Mr. Henry's 
contention, and they, no doubt, would consider it before returning 
their answer.

5. It is also contended that the learned Judge, in putting the 
quest ion of whether there had been a promise made by Fraser or 
not, put it too prominently that there were two witnesses to one 
in favour of the plaintiff's version of the conversation and, what 
was more, had not called attention to the fact that, on the previous 
trial, the plaintiff himself had not testified to the promise in the 
same terms as at this trial.

It will be remembered that there were five carloads to bcship|>cd 
directly, and as an experiment, and that the memorandum Im*- 
tween Lang and Starratt, W. M, shewn to Fraser, contemplated, 
liesides these, further shipments. And the evidence on the first 
trial was :—

He told me I would luive a refrigerator ear the next thing, and there 
would In* iio trouble to get all the refrigerator care we wanted.

The statement at this trial is more precise and is corroltornled by 
Ling's version.

I think it was not misleading in any way to refer to the fact, 
that, on this trial, there were two witnesses to one. The special 
jury would, quite as quickly as a Judge, take in the fact that the 
truth does not necessarily lie with numliers.

Ill rcs|M*ct to the omission to call attention to the fact of the 
plaintiff's omission to testify as precisely itliout the promise at 
the former trial, reflecting the details of which he says he was 
not asked, I say, that while it is usual to refer to an incident like 
that, it is not always done, and there is no law requiring it to be 
done. Speaking of the practice in Kngland, it is very common, if
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counsel wishes nil incident like that to lie mentioned hv the Judge 
to the jury, he calls the Judge’s attention to it, for there the sum
ming up is generally very short and every point. on both sides, is 
not generally commented upon by the Judge. The defendants 
had the benefit of a dramatic cross-examination of the plaintiff, 
because the version was not the same exactly as on the previous 
trial. No doubt it was not omitted mention in the closing 
speech, and I have no doubt the jury were quite competent to 
carry, as far as it should be done, a discrepancy like that. They 
appear to have acted with discrimination. They returned to the 
(’ourt after retiring to their room and asked to have read to them 
the testimony of Fraser and of Lang. That must have been on 
this very question of fact.

That the omission would not be sufficient ground for a new trial : 
Xcivile v. Fine Art [1897] A.(\ t>8, 70.

In a recent case of White v. Harms in Fngland (not yet re
ported) Lord Justice Williams, during the argument, agreed that 
the way it had been put by the Judge was misleading. It was 
not law, however, that every inaccurate statement made by a 
Judge in summing up, gave a right to a new trial by the party 
aggrieved, because even a Judge could not always be absolutely 
accurate, lie must shew also that the misstatement had led the 
jury to give a wrong verdict. The appellant in this case was 
(plite justified in raising the point.

I am of opinion that the application for a new trial should be 
dismissed and with costs.

Meauiier, J.:—I am unable to say with the confidence one 
should feel, that there was a fair trial, but dissent on my part 
would not serve any useful purpose.

IjONUlky, J.: I can scarcely make myself believe what the 
jury have found, that Fraser made any such bargain on behalf of 
the railway. 1 suppose I am bound by the verdict. It seems to 
me, however, that the bargain which Lang deposes to, and which 
Starratt, at last, on the second trial supports, is one which requires 
some interpretation, and I am not quite satisfied with the meaning 
assigned to it in the verdict.

The Judge appears to have ruled out considerable evidence 
that may have had an effect upon the verdict and has charged 
in a manner not consistent with the facts.

I should like to see the thing again submitted to a jury for a 
finding.

Ritchie, J.:—This is an action to recover damages for breach 
by the defendant company of an alleged contract to provide re
frigerator cars to carry apples from King’s county in this province 
to Winnipeg. The case has been twice tried. At the first trial 
it was withdrawn from the jury on the ground that there was no
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evidence of the contract to supply refrigerator cars. All appeal 
was asserted which was allowed and a second trial was had. which 
resulted in a verdict for the plaint iff for su,700 ami an order for 
judgment was taken accordingly. There is a motion for a new 
trial and an appeal from the order for judgment.

The findings of the jury are as follows:
I. Were the term* of the agreement entered into between the plaint dT 

and Lang Itros. of Winnipeg. Manitoba, at Paradise. Nova Senti a. including 
thv requirementh H|M'ei(ied in exhibit W'AV «0. conniiiinieutcd to the defen
dant company by thv*partien to that agreement? X Yes.

Did the defendant enntpofiy agree with the plaintiff to carry to XX m- 
nipeg plaintiff's apples which lie hiiould have for shipment to l.ang Itros. 
under that agreement? A Yes.

it. Was then* an agreement lie tween the defendant company, by its 
servants ami agents, in that liehult ami plaintiff, that the company should 
supply refrigerator ears for the carriage ol apples from the plaintiff to 
l.ang Itros. at XX innipeg when the season I tee nine so late that such ears were 
necessary for suitable carriage? A. Yes.

I. How many carloads of apples were made ready lor shipment bv tin 
plaintiff to l.ang Itros. ol XX inni|»cg. ami tendered to the defendant eompanx 
for carriage after the season became so late that refrigerator ears weie 
necessary for suitable carriage for which refrigerator cam were applied for 
by the plaintiff Irom the defendant compnin and not supplied A. Nine-

Û. Did the defendant purchase such apples for the carriage «if which the 
ilcfcml.ant company's refrigerator ears were applie«| for ami not supplied on 
t|i«> representation by the company by its servants and agents in that l»c- 
lialf that tin* same would In* furnished? X lie purchase)! a jMirtion «I the 
nineteen ears.

<i. XX hat «lainage «lid tin1 plaintiff sustain by tIn* failure of th<‘ defendant 
company to furnish such refrigerator ears? A. Six thousand, seven hundred 
dollars.

7. Dnl tin' ilefcmlant company fail to furnish mlequati' ami suitable ac- 
eoniniiMl.ition for tin* carrying of lh«‘ apples in question? A. Yes.

N. Dili Fraser at the interview at Paradise promise to supply Sturratt 
with all tin* ears, including refrigerator ears, which In might m'cd that 
season for the shipim-nt of apples to l.ang Bros., Winni|H‘g? X. Yes.

9. Did Murphy promise to supply Starratt with all tin* cars, including 
refrigerator ears, which he might need that season for the shipment of 
a|iph‘a to l.ang Bros., XXinni|>eg? A. Xo.

The contract, if made ut all. was made with William Fraser, 
who was traffic 8U|>crintendent of the defendant company, it is 
not suggested that he was not authorized to hind the company. 
The verdict is attacked on the following grounds:—

1. Fimlings against weight of evidence.
2. Damages excessive.
3. The language used by Fraser was not contractual.
4. No consideration.
4. Rejection of evidence.
(I. Misdirection.
I will deal with these grounds for a new trial, in the on 1er
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which the Court should approach the consideration of that ques- 
tion has been dealt with very often. I refer to the law as laid 
down in the Supreme Court of Canada in McKclveg v. Le Hoi 
Mining (om/xi/t//, 32 Can. S.C.It. fit'll at f»7(i. The rule was 
stated to be, that before setting aside the findings of a jury “the
Court must be satisfied that the finding is one which the jury, 
viewing the whole evidence, could not properly find." In such 
a ease only should the finding he interfered with.

I also refer to Jomieson v. Harris, 35 Can. S.C.It. 025 at 031, 
where Mr. Justice Nesbitt, delivering the opinion of the majority 
of the Court, said:—

We fully recognize the principle, that if the verdict could fairly he sup
ported upon any evidence upon which reiiMonuhle men might conic to n con
clusion in its favour, it should not lie set aside because the ap|iellute Court 
did not agree with the conclusions reached. We also fully agree that ans
wers by a jury to questions should be given the fullest possible effect, and. 
if it is possible to support the same by any reasonable construction they 
should be sup|iorted.

It is obvious front the foregoing quotations that so far as the 
facts of a ease are concerned, the man with the verdict is on strong 
vantage ground. Mr. Henry, for the defendant company, made a 
strong argument against the findings, but the clear answer is. 
that the questions and inferences of fact were for the jury, and it 
cannot lie denied that there was evidence to sup|>ort the findings 
if the jury believed it. So far as the main findings, viz., the 3rd 
and 8th, which establish the contract, are concerned, it is like 
going up against a stone wall to attempt to set them aside in this 
Court, because the judgment of the Court on the first appeal is 
in the way.

In giving judgment on that appeal. Starratt v. Dominion At- 
lontic It. Co., 1 1 D.L.R. (107, the learned Chief Justice said:

1 find myself unable to reach the same conclusion. 1 think there is 
evidence which, il believed by the jury, is sufficient to maintain a verdict 
ill plaintiff's favour and therefore the ease should not have been withdrawn.
And Mr. Justice Russell says at 012 that “ a reasonable jury could 
have found the facts according to Lang’s statement, etc."

Mr. Justice Meagher concurred, though with doubt, and 1 
concurred without any doubt.

The other finding u|miii which serious attack was made is the 
4th, which finds that nineteen carloads of apples were ready for 
shipment and tendered to the defendant company after the season 
lieeame so late that refrigerator cars were necessary. This finding 
is supported by the evidence of the plaint iff, which shews that 
he had nineteen ears of * s in his warehouse ready for ship
ment, the warehouse was situate on the land of the defendant5
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company and rails were laid so that the cars could he brought up N. S. 
to the warehouse to receive the apples. The jury believed the s , 
evidence and made the finding accordingly. Mr. Roscoe referred jft|4 
to the pages of the ease where this evidence is to he found. 1 find 
that evidence as I have said supports the finding, it is not neevs- Xtarhatt 
snry to prolong this opinion by quoting it. Dominion

It is the custom, or usage, of the defendant company to receive \ti.antic
the apples from the warehouses built along its line of railway, and ( ° 
sidings are constructed so that the cars can be shunted to t lie doors Ritiiue. i 
of the warehouses. Murphy, the train master of the defendant 
company, knew that the apples were in the warehouse, lie had lieen 
told that the warehouse was full, the demand for cars was con
stant. When the plaintiff had. to tin* knowledge of the defendant 
company, placed the apples in the warehouse ready for shipment, 
lie had done his part.

I quote with approval from the judgment of the Court in 
(ialnia If. If. ( 'om/hi ni/ v. If nr. UK American Decisions 574 at ô7(i.

The company wits hound to receive the grain of the plaintiff according 
to its custom and image, and if that usage was to run their cars upon a side
track to private warehouses, and there receive grain in the cars, a tender 
accordingly, or notice and readiness so to deliver, would impose obligation 
on the company to take and carry the grain.

It whs scarcity of cars, not searchv of apples, in the season of
mu.

Applying the Supreme Court of Canada rule, it is impossible 
to set aside the findings in this ease as I icing against the weight 
of evidence.

As In the danuujts, the nineteen cars being ready for shipment, 
the damages under the evidence become a mere matter of calcu
lation. I can discover no error in that regard.

Dealing with the objection that the language of Fraser was 
not contractual, here again I think the defendant company arc 
met with the decision of this Court on the first appeal in this case.
If the language was not capable of being construed as contractual, 
the learned Chief Justice could not have said that the evidence, if 
believed, was sufficient to maintain a verdict in the plaintiff's 
favour, but apart from this, a perusal of those portions of the evi
dence to which Mr. Roscoe referred to this point, has satisfied me 
that the words used were clear words of contract.

I cannot agree with the contention tluu there was a want of 
consideration in this case. The freight was agreed u|hiii, the de
fendant company, according to the findings of the jury, agreed to 
carry such apples as the plaintiff might have for shipment and to 
supply refrigerator cars when the season Ix'came advanced.

I am unable to distinguish this ease so far as this point is con
cerned. from (irait Xarthvrn If. Co. v. William, L.R. 9 (\l\ Iff 
at Iff. In that case Mr. Justice Brett said:—

So if one says to another, “if you will give me an order for iron or other
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In this ease, the defendant company have said, if you will give 
orders for ears, we will supply them at a certain rate of freight. 
The moment the orders wert1 given, the plaintiff had done some
thing which amounted to a consideration for the defendant com
pany's promise. This question is dealt with in Leake on Con
tracts. lith ed.. p. 22, where it is said:

A tender to supply goods at certain prices during twelve months is a 
continuing offer, which, if accepted hy ordering goods under it, becomes a 
binding contract to supply those goods, although the party accepting the 
tender is under tm obligation to order tin* goods.

1 also refer on this point to Wellington v. Author/>, I I") Mass, 
tiff; ( Urduml 11. Co. v. ( lower, 1*20 Indiana 308.

It was further contended, that if there was a continuing offer 
to > the ears. Murphy withdrew it and the plaintiff acqui
esced in such withdrawal. I can only say that I am unable to 
find in the evidence any support for this contention.

Objection is taken for the defendant company that evidence 
was improperly rejected at the trial. At page 80 of the case the 
following appears:

What functions was lie. Fraser, performing at that time in connection 
with the D.A.H.? (Objected to.)

Mr. Ilrnra 1 wish to tender evidence that he hud nothing to do with 
the providing o| cars. 1 tender the question as to what his functions were 
in connection with the operation of the railway lor the purpose o! shewing 
that he would not likely make the arrangements sworn to as made by him. 
Ilis Lordship ruled out the answer for the reason that it did not bear on the 
question.

(J. 1 want to ask you whether Fraser, at that time, kept in touch with 
the traffic situation on the railway. (Answer objected to and ruled out.)

tj. 1 want to ask you whether Mr. Fraser, at that time, was in a posi
tion to quote a freight rate or inform a shipper whether cars could he aup- 
plied or not. (Answer objected to and ruled out.)

If this evidence was properly receivable, then in every case, 
where the issue is whether or not a man made a contract, any 
numlicr of collateral issues may l>e raised as to whether it was 
likely, or unlikely, that he made the contract. Such a proposi
tion certainly calls for authority and 1 do not think any authority 
can he found for it. It is, of course, true that evidence could bo 
receivable shewing that it xvas impossible, for instance, by reason 
of absence, that tin- man could have made the contract at the 
time and place sworn to.

At the hearing, 1 was inclined to think that the cases cited 
by Mr. liovett covered the point sought to Ik- made by him, but 
further reflection ami an examination of the cases lead me to a 
different conclusion.

1
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The cases cited were. Ihnclimj v. Dowliny, HI Irish Common 
Law Reports 2Î10. Jacobs v. Tarlctoii, Il (j.B. 121. 110 Kng. R. 
634, and Hey. v. (iront. 1 F. and F. 322.

Dotvliny v. Doirliny, 1(1 Ir. C.L. 230. was an action for money 
lent ; evidence of the poverty of the alleged lender was received 
upon the issue as to whether or not the money was lent.

Chief Baron Bigot expressly put the ease on the ground that 
the poverty of the lender made it impossible that he could lend; 
at page 230. he says:

In such cimes, proof dial a party was in suvli circumstances that hr 
could not. has been received as evidence that lie did not pay the money in 
question.

Again he says:
But lending is only one form of passing money from hand to hand, and 

upon the question whether or not money was paid, evidence o| the inability 
to pay, of the party who is alleged to have paid is directly applicable to the 
question at issue, and is one of those circumstances surrounding the alleged 
transaction, and shewing the relative positions of the parties, which, for 
determining the real nature of their dealings with each other, are always 
proper for the consideration of a jury.

The issue is, was a certain sum of money handed over? The 
evidence is the man did not have it to hand over, therefore it 
was not possible.

Jacobs v. Torbton. II (j.B. 121, 110 Kng. R. 534. is familiar 
as the case laying down the rule that the plaintiff cannot split 
up his evidence and give evidence in reply confirmatory of his 
case. The plaintiff who sued as indorsee of a bill of exchange in 
the first instance upon a primo facie ease by evidence of the in
dorser's handwriting, evidence was given to shew that plaintiff 
was too poor to have given value for the bill and had disclaimed 
all knowledge of it.

It was held that the plaintiff could not give evidence in reply, 
that he was able to give value and had actually discounted the 
bill because such evidence was not in contradiction, but merely 
confirmatory of his primo facie case.

Here again, is the question of inability, through poverty, to 
give value.

In Roseoe's Nisi Brius Kvidence, 18th ed,. 278. the following 
comment is made on Jacobs v. Torbton, Il Q.B. 421, I Hi Kng. 
R. 534:—

N. S.
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It in observable on the report of this case that neither the evidence in 
defence, nor in reply, seems to have been pertinent to the issue, but another 
report (17 L.J. Q.B. MM) shews that fraud and want of consideration were 
also in issue on the record.

H. v. (Iront, 4 F. and F. 332. This was a criminal case. The 
indictment was for arson. One of the counts alleged an intent to 
defraud. It was oftened for the prosecution that the motive might
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with a view to shewing that she was under no pecuniary temptation. 
In receiving the evidence Chief Baron Bollock said:

When it was put that possibly the prisoner's motive might have been 
Ifi realize lhe money insured upon her goods, surely it was material to shew 
that her circumstances were such as not to raise any temptation to the act.

The evidence was allowed in consequence of the opening of the 
prosecution in a criminal case, 1 cannot see that the case is appli
cable.

I think the evidence tendered was properly rejected.
It is to be observed that Mr. Fraser's cross-examination shews 

that he had a clear idea of the cars of the defendant company. 
No attempt was made to get the evidence* from him. which it 
was sought to get after his death from Mr. Comeau.

There was an interview between Lang, Comeau and Kirk
patrick, an official of the C.B.R. in Montreal. Lang gave his 
version as to what took place at this interview and Kirkpatrick 
was called. It was objected on behalf of the plaintiff, that, so 
far as this in' -rview was concerned, the only evidence which 
Kirkpatrick could give was in contradiction of Lang's evidence. 
Lang was not the agent of the plaintiff, and therefore nothing 
that lie said could be received ns admissions against the plaintiff, 
and if it was sought to get evidence from him as to this inter
view other than by way of contradiction, 1 think it could not 
be done and the objection was properly sustained. There are,
1 think, two ways of contradicting, one by putting to the witness 
the specific things which it is sought to contradict and the other 
by getting from the witness his version of the conversation, or 
interview. If it is different, the contradiction appears.

I cannot gather very satisfactorily whether the learned Judge 
was preventing counsel from adopting the last mode of contra
diction or not, but if he was, I am unable to agree that this could 
properly be done, but the contradiction was obtained, and there 
clearly was not on this |M>int that substantial wrong or miscarriage 
which would entitle the defendant company to a new trial.

Another point arose on the examination of Kirkpatrick. 
The question was, whether Comeau had made a certain statement 
or not. The answer was, " Not to my knowledge." The question 
was then asked:—

Have you any reason for believing that it was not made? (Objection.) 
A. I have several reasons.

The learned Judge then ruled that the witness could not give 
reasons that the thing would not likely happen. The reasons were,
1 think, properly excluded. The question was, whether a state
ment had been made or not. It was a clean-cut question of fact. 
Kirkpatrick either knew or did not know whether the statement
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was made or not, his belief was not evidence, from which it fol
lows that his reasons lor such belief could not be received.

The remaining question to be considered is that of misdirect ion. 
The law does not require perfection in a charge to the jury. It is, 
in the great majority of cases, not difficult for counsel or the Judges 
on appeal to suggest that something should have been said which 
was not said, or that something was said which had 1 letter have 
been left unsaid, but if the direction was not calculated to mislead 
the jury as to the question for their decision ami if that question 
was clearly left to the jury, then I think, except in very extreme 
cases, the Court should lie slow to set aside the verdict. This 
view finds support in the remarks of Lord Justin- Bramwell in 
Clark v. Molf/tienr, .‘I Q.B.l). 287 at 248, when- he said:

I certainly think that a 8111111111111- up is nut to he rigorously criticised! 
and it would not lie right to set aside the verdict of a jury because in the 
course of a long and elaborate ■uinining up tin- Judge has used inaccurate 
language. The whole of the summing up must he considered in order to 
determine whether it afforded a fair guide to the jury, and Ion much weight 
must not he allowed to isolated and detached expressions.

The questions of fact in this case were left to the jury by 
specific questions and they were told by the learned trial Judge 
that the whole matter was in their hands to deal with as they 
thought they should deal with it in view of the facts and evidence 
in the case, both oral and written. The trial Judge has an un
doubled right to express to the jury his opinion of the facts, so 
long as he, in the end, leaves the questions of fact to the jury for 
their decision. On the crucial point of the case, namely, as to 
whether there was a contract or not, the trial Judge read to tin- 
jury all the evidence there was on the subject, ami he left it to tin- 
jury to say whether they believed Lang and the plaintiff on tin- 
one side, or Fraser on the other side. It was contended that this 
was error, for which a new trial could be granted. I cannot come 
to this conclusion. It is urged that it was the duty of the trial 
Judge to point out to the jury, the reasons why it was unlikely 
that Mr. Fraser agreed to furnish refrigerator cars, for instance, 
that the defendant company had not refrigerator cars under their 
control. If the trial Judge hud gone into these reasons, it would, 
of course-, have been fair to have gone into the- reasons why the 
evidence of Lang and the plaintiff was likely to be true. For in
stance, that it was unlikely that Lung and tin- plaintiff would 
have entered upon the venture of sending apples to Winnipeg at 
that season of the year without a definite arrangement as to being 
supplied with refrigerator cars.

The arguments, pro and con, were no doubt put before the 
jury by counsel, and I have no doubt that this special jury took 
these reasons into consideration when they were considering the 
evidence of Lang and the plaintiff on the one side, and the evidence 
of Fraser on the other.
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I do not think a Judge is bound to go over the arguments made 
by counsel to the jury, unless he sees that an improper argument 
likely to mislead, has been made, in which event, he ought to 
assist the jury by pointing out the fallacy.

Discrepancies in the evidence of the plaintiff at the first and 
second trials were referred to by counsel, that was for the jury 
and no doubt was fully put before them by counsel. While the 
charge was being delivered, Mr. Henry called attention to the dis
crepancies which lie thought material and read the evidence. 
The trial Judge told the jury that he did not think it was certain 
that the plaintiff had said anything at this trial which was not 
impliedly involved in what he said at the previous trial, 1 do not 
say lie was wrong in this, but. assuming that he was, an expression 
of uncertainty on the part of the Judge, as to a question 
does not invalidate the verdict, it leaves the jury perfectly free 
to attach such weight to the matter as they think proper. So 
far as facts are concerned, the duty of the Judge is to leave them 
in a clear and distinct manner to the jury, so they may distinctly 
understand the issues which they have to try. In some cases, 
and with some juries, lie may think comment, a discussion of the 
reasons making one way or the other, and an expression of his 
own opinion on the facts, to be wise, in other cases he may not 
think so.

It is for the trial Judge to exercise his discretion. A Judge 
oil appeal may think it would have been better to have gone fully 
into the reasons for coming to one view or the other, but he does 
not therefore review the discretion of the trial Judge, who is in 
a better position than he to know as to what it was necessary to 
say to the particular jury trying the case.

The rule is, 1 think, correctly stated by Mr. Justice Ciray in the 
case of Vickuburg, etc., It. Co. v. Cut mini, 1 IK V.S. 545 at 553, 
where he says :—

In the Courts of the United States, as in those of Lngland. from which 
our practice was derived, the " .in submitting a ease to the jury, may, 
at his discretion, whenever he thinks it necessary to assist them in arriv
ing at a just conclusion, comment upon the evidence, call their attention to 
parts of it which lie thinks important, and express his opinion upon tIn- 
facts; and the expression of such an opinion, when no rule of law is incorrectly 
stated, and all matters of fact are ultimately submitted to the determina
tion of the jury, cannot he reviewed on a writ of error.

The charge was attacked upon the ground that the Judge 
improperly instructed the jury as follows:

Now the quest ion becomes one of fact, there is no doubt about the
s having been tendered for transportation, no occasion for 

about that. There is only one side to that . . .
Later on in the charge, the Judge told the jury lie thought the 

number of ears ready for shipment was nineteen, Mr. Henry 
intervened and said:—

1
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I will ask vour Lordship to instruct the jury that the number wan only 
four, to which the Judge replied: So lar an I understand the evidence, there 
is no dispute that there were nineteen ol these cars tendered at the time 
transportation should have been found, if the plaintiff's contention is right 
under the evidence.

It is obvious that tlivre was a dispute when Mr. Henry in
tervened, hut as 1 have before indicated, I do not think there was 
any real substantial in the evidence on this point. But
even if the .bulge was wrong, taking the two passages together, 
he is merely saying, that as he understands the evidence, there 
was no dispute. This is nothing more than the expression of a 
wrong opinion as to a question of fact on the part of the Judge, 
which is not misdirection: l\Ur* v. Silver, I X.S. Decisions 75. 
I am far from saying that the Judge was wrong in his expression 
of opinion in the sense in which he was speaking.

Then the question as to the number of carloads of apples which 
were ready for shipment is left specifically to the jury, the Judge 
had told them lie thought there were nineteen carloads and that 
the evidence was all one way. They had been told that the whole 
case was for them and they could have disregarded the Judge's 
view and accepted Mr. Henry's, but, if they had, I think their 
finding would have Iwen set aside as against the weight of evidence. 
Taking the charge as a whole, I cannot say that there was sub
stantial misdirection and that is the only kind of misdirection 
which is ground for a new trial.

In my opinion, the motion for a new trial must be refused, 
and the appeal dismissed with costs.
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KARABELAS v. CANADIAN WESTERN NATURAL GAS CO. ALTA.

AI hr r In Su/trente Court, \\'al*k,J. April 6, HUI S. C.

1. C'ias - $ IV A—IR)- Necsijoexce—Explosion or escaped <ns.
In an action against a natural gas company setting up |ieraonal injury 

from the escape and explosion of piped natural gas. the onus rests on the 
plaintiff to shew the cause «il the injury and not a mere conjecture, ami 
where till* gas leak causing the explosion is not shewn to he attributable 
t'i any «Meet in the construction or laying of tliepi|*;s. nor to inefficiency 
in the system of ojierntion or of ins|ieetion, ami it is proved that there 
were probable «-auses unconnected with tin- possihilit\ of negligence 
on the company's part tin- plaintiff must establish that tlie eeva|ie of 
gas was «lue to tin- «•ompuny'* negligence, or fail in his action.

Action in damages for personal injury for alleged negligence of statement 
a natural gas company resulting in an explosion which caused the 
injury.

The action was dismissed.
,/. J. McDonald, for the plaintiff.
IV. //. McLawn, for the defendant.
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Walsh. .1. (oral):- I do not see how 1 can hold the defendant 
liable for the < lainages which the plaint iff has unfortunately sus
tained. The plaintiff's claim is made against the company on the 
ground that his injuries were occasioned by an explosion of natural 
gas which accumulated in or under the post-office building through 
the negligence of the company. The onus is upon the plaintiff 
of proving that it was the company’s gas which negligently i*s- 
<*a|x*d. which brought aUiut this injury to him. The plaintiff's 
case rests almost entirely on conjecture. The explosion is cer
tainly one which might have been caused by natural gas and the 
reasonable inference might perhaps be drawn, that natural gas 
did cause it. There are other causes which might have been rc- 
s|M>nsible for the occurrence but it is not proved there were any 
of them ill tin* place where the explosion took place. Hut the 
only evidence that there is of any escaping gas is from the service 
connection on the main in the alley and the plaintiff simply asks 
me to assume In-cause gas was escaping there and the explosion 
may have l>een caused by natural gas, therefore the gas which did 
explode came from this leak in the main, and to further assume 
practically that it so escaped through the negligence of the com
pany. The evidence satisfies me that if the gas was escaping from 
this connection in the alley it could not make its way into the 
post-office building through the ground which lay between the 
trench and the building. I think the evidence of Arment rout, the 
city gas inspector, is conclusive as to that. I think the only way 
it |Hissiblv could have got in would be by making its way along 
the trench of the excavation for the sewer, which is in the |xist- 
office building, and if it got into the building at all it must have 
got in in that way. The evidence shews that there is. between 
the place where the sewer connection enters the building and the 
place where this explosion took place, a foundation wall with some 
degree of resistance at any rate. There is nothing to shew the 
nature of the ground there, the conditions under the floor in the 
lavatory, nothing to shew whether or not it would Ik* |xissihle for 
gas which got underneath the floor of the lavatory to esca|H* from 
there to the rixim, or beneath the floor of the rixim in the southeast 
corner of the building. My conclusion from the evidence would lie 
that it would lie very difficult, if not im|Missib|e, for the gas to 
get from one of these compartments to another.

The evidence establishes to my satisfaction that originally this 
work was properly done; and that the best of materials were made 
use of by the company. It adopted a system of inspection, the 
efficiency of which is not questioned, and when the work of making 
this connection was finished the work seems to have lieen left in 
a perfectly safe condition. The leak which resulted afterwards 
may have been caused from any one of a number of circum
stances apart altogether from any |N>ssibility of negligence on the 
part of the company. Mr. Martin says that the heaving of the
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ground with tin* frost, or the subsidence of the soil, or us Mr. Pear
son has said, the jolting of the traffic over it, or perhaps the work 
done in uncovering this trench for the purpose of ascertaining 
whether or not then* was a leak there, might have been responsible 
for the loosening «if the saddle which allowed the escape of gas. 
1 am not allowed to guess at these things. I think the onus is 
upon plaintiff of establishing to my satisfaction that the gas escaped 
through t 1m* negligence of the company, ami I think he has failed 
to do so. I am not able to find, as a fact, upon the evidence that 
the gas escaped into the post-office building from this particular 
leak, nor am I able to find that that leak was the result of negli
gence on the part of the company, and it follows from these find
ings that the plaintiff is not entitled to succeed in his action. 
The action is therefore dismissed.
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MERCHANTS BANK v. HASTIE. ALTA.
Alberta Sii/nrnu Court, Horn y, ('./.. Stuart, ami link. .1.1 March !#). HU t. ^ ^

1. Lam» titi.ks iTokkkns systkm) ($ IV 40)—Caxk.xtm I'onxi Si nr |<»14
C1KNCY VM>KH HTATVTK DkscHIITIoN .

The provisions of 8<m-, Kô of l lie Albert n Lund Titles Ael, 11)00, rent I 
xxilli form W thereof, as to the description of funds to be given by 
euveutor*. are merely directory and intended for the guidance of regis
trars, and a caveat lodged thereunder, which enables the registrar to 
identify the land affected, is sufficient if the interest claimed is stated 
xxilh reasonable certainty although in some particular not in strict 
compliance with the prescribed form.

\McKillop ami Hmjajiihl \ Alexander, I I) I..R. Asti, I.Ï Can. SC R.
•Vil, followed; W il kit v. Jelbt. 2 Terr. L.R. 133, 20 Can. S.C.R. 2H2, 
applied.)

2. I..XM» TITI.KS (ToHKFNS SYSTKM) 'DIN 40 C.XXK.XTH Sr.XTl'TOKY
form* Addition.

The provision of sec. NÔ of the Land Titles Act of Alberta, mpiiring 
the insertion in a caveat of the caveator’s name and addition, is suffi
ciently met where the information so intended by the statute to lie 
given can lie definitely gathered by reading with the caveat the affidavit 
accompanying and verifying it.

\MeKilloo ami Hinjalicld v. Ah ramier. I D.L.R. ôsti, I.'i Can. SC R 
.'•51. applinl; Jnm* v. Simpson, S Man. L.R. 124; ami Marlin \ Monica,
0 Mali. L.R. .*>00, considered.!

Appeal by tho defendant from the judgment of Simmons. ,1., statement 
setting aside a caveat filed against certain lands under the Alberta 
Land Titles Act.

The ap|M'ul was allowed.
II. /\ O. Sava ri/, for plaintiff, respondent.
Louf/hml it* Co., for defendant,

The judgment of the Court was delivered by 
Xtc art, .1.: This is an appeal by the plaintiffs from a de

cision in Chambers by Mr. «Justice Simmons upon an appliea-
:>l—lit D.I.R.
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t ion by the plaintiffs by way of originating huiiiiiioiih to set 
aside a caveat tiled against certain lands by the defendant 
Mastie. The plaint ill's hold an unregistered transfer of the 
lands in question from one Charles A. Shaw, the registered 
owner. Registration of this transfer is impeded bv the existence 
of the defendant's caveat.

The objections taken to the caveat were: (I) that it did not 
set forth the occupation of the caveator and therefore did not 
comply with form W which provides for the insertion in the 
caveat of the name and addition of the caveator, and (2) that 
it did not state sufficiently the interest of the caveator. The 
caveat states that Hast ie claims
:m interest under » certain mortgage under the Land Titles Art dated 
September 13, MM2 and made by Charles A. Shaw of the city of Calgary 
aforesaid, rancher, in my favour in section 23. township 20, range 2. west 
fifth meridian, standing in the register in the name of the said Charles 
A. Shaw.

1 think this second objection to the caveat ought not to prevail. 
The subject was considered by the Supreme Court of Canada in 
McKillop and lienjafield v. Alexander, I D.L.R. 589, 45 Can. 
S.C.R. 551. In that ease the interest claimed was stated to be 
“under and by virtue of an agreement of sale in writing of the said 
property to me from " a certain named |>erson. Mr. Justice 
Anglin said in bis judgment :

The provision of see. 137 (the present see. to o| our Act) should, I think, 
be regarded as directory and intended for the guidance of registrars: Wilkie 
v. Jellet, 2 Terr L.lt. 133. at 143, 26 Can. S.C.H. 282, at 288. If u caveat 
enables the registrar to identify the land in respect of which it is bulged, 
and if the interest claimed is stated with reasonable certainty, he pro|>erly 
receives it. and when duly lodged it has the effect contemplated by the stat
ute although in some particular it should not be in strict compliance with the 
prescribed form.
Davies and Brodeur, J.I., adopted generally I be views of Anglin, 
.1., and altbougb tbe point was a relatively subordinate one in the 
ease. I think we are bound to follow the opinion thus expressed, 
which is, if I may say so, also my own.

This view of tbe provisions of see. 85. Statutes of 1900, eh. 24, 
is also applicable to the first objection. I do not think it necessary 
to express an opinion as to what the result would have been if 
there had not l>een in the affidavit accompanying and verifying 
the caveat a statement of the caveator's occupation.

But his occupation is in fact there given. The objection that 
it is not inserted in the caveat itself lieeomes therefore a sheer 
technicality. All the information intended by the statute to 
In* given is in fact given, though not exactly in the particular 
spot stated in the form prescrit>ed by the statute. In my opinion 
Mr. Justice Bain took too narrow a view of the matter in Jones 
v. Simpson, 8 Man. L.R. 121; while in Martin v. Morden, 9 Man.
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L.H. f)0"), Chief Justice Taylor simply reasoned from Jones v. 
Simpson upon the a fortiori principle. Martin v. Monlen was 
itself a very much stronger ease, and did not need Jones v. Simpson 
to support it.

With respect I think the appeal should he allowed with costs, 
the judgment helow set aside, and the application dismissed 
with costs.

.1 ppeat allowed.
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TOOKEY v. EDMONTON City . ALTA.
Alberta Supreao Court, Horny, C.J. April II. 1014.

1. Mvnkii'ai. eoitinKATioNs i § II r 100 » Bowk its Kntam.ishmkxt ot
MI XieiPAL QAXKTTK.

Tin* establishment of :i "municipal gazette"' or municipal publication 
dealing exclusively with tin- details of tin- city's government is within 
the powers of the city of Edmonton under the Edmonton charter. Alla. 
St at. HM.'t. 1st sess , eh. -.'I; and a resolution of the city council to that 
end will not he (plashed unless it lie shewn that the council acted other
wise than in good faith

s.r\
1914

Application’ to quash a municipal resolution establishing a 
municipal newspaper or gazette.

The application was dismissed.
Front: Ford, K.C., and < F. Sewell, K.( '.. for the applicant. 
./. ('. F. Hawn. K.C., for 1 he re.*

Statement

Hakvky, C.J. : This is an application to quash a resolution of 
the city council. The grounds urged are:

(1 ) It is indefinite:
(2) It is not passed bona tide,
(3) It is not in the public interest.
Section 221 of the city charter (eh. 23 of 1013. 1st session) 

authorizes the council

to make by-laws and regulations for the peace, order, good government 
and welfare of the city of Edmonton 
with the proviso

that no Hiich by-laws or regulations shall he contrary to the general law ol 
the province and shall lie passed bond fob in the interests of the city of 
Edmonton.

This proviso apparent lx neither adds nor takes away any
thing, for the Courts have consistently held that a municipal 
corporation must act bond fide in the interests of the public, and 
that it cannot 'repeal a provincial general laxv would seem to be a 
matter of course.

It was assumed in the argument that the provisions relating 
to “by-laws and regulations” applied to the resolution in question

8934
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and I therefore assume that view to he correct. From the record 
furnished me it appears that at the meeting of the council at 
which the resolution was passed, Item 5 on the order paper was 
“ Municipal Gazette; reporting progress." When this order 
was reached it was moved that the council go into committee of 
the whole ‘‘to tnke up this matter de novo." This motion was 
carried and after the committee had considered the matter it rose 
and reported “adoption" of the following resolution:—

That the council endorse the principle of a municipal gazette and that 
the working out of details he left with the commissioners ami Aid. Sheppard.

It was then moved “That the report of the committee of the 
whole as reported be now ratified." This motion was carried 
by a majority of one. It is this resolution as thus adopted by 
the council which it is sought to quash under the authority of 
sec. 284 of tin* charter which gives power to a Judge “to quash 
any by-law or resolution of the council in whole or in part for il
legality."

What is desired of course, is to suppress the municipal gazette 
referred to in the resolution, though it is by no means clear that 
the quashing of the resolution would necessarily have that effect. 
The manner in which the powers of the corporation are exercised 
under the Edmonton charter is so different from that in most of 
the municipalities in England and the older provinces that re
ported decisions are of little value in the consideration of the pres
ent case. Instead of all the powers being vested in a council there 
is a distinct separation of the administrative and legislative 
powers much as in the case of the government of the Province 
or Dominion. I have already indicated the general legislative 
jurisdiction given to the council and section 41 provides that 
Subject to the legislative jurisdiction of the council there shall be vested 
in commissioners to be appointed as hereinafter provided, nnd to be called 
“the commissioners of the city of Edmonton" a general executive jurisdic
tion over the affairs of the city.

There is an added sub-section which makes it clear, if there 
could be any doubt, that the legislative power is superior to and has 
control of the executive.

Now the purpose of this resolution is to authorize and direct 
the commissioners to act. There is no room for any question of 
delegation of authority for the authority is in the commissioners 
by virtue of the charter. It is true that another than the com
missioners is named as well, but that appears to me to be not im
portant. The resolution appears to me to express with perfect 
clearness the intention to establish a municipal gazette, leaving 
to the commissioners the duly established body for that purjMwe, 
with an alderman, the duty of doing what may l>e necessary to 
carry the purpose into effect. Having regard to the history of 
the section it seems that the wide general jurisdiction of the com-
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missioners quoted above is not to he deemed to lie restrieted by 
the subsequent words and if so, I am of opinion that the eommis- 
sioners would have had power without any direction from the 
council to do what the council has directed and consequently there 
can be no question of the illegality of the resolution for want of 
specifying particulars.

The questions of bund fides and public interest are more 
or less interwoven. The section does not say that a by-law or 
regulation must be passed "buna fide and in the public interest” 
but "buna fide in the interests of the city.”

This means, and probably means no more than, that it must In- 
passed honestly for the general interest and not for some private 
interest which would be dishonest. I have been furnished with 
a large number of affidavits made by persons of high present or past 
official standing expressing the view that the establishment and 
maintenance of a municipal gazette will be against the best 
interests of the city and effect a waste of city moneys. In my 
opinion that is not what is meant by not being in the interests 
of the city. If it will have that effect it is undoubtedly in that 
respect in the interests of the city, in that the city generally and 
not some one or some few only are interested. What is of general 
interest may ordinarily be easily determined but what is in the 
best interests is and must always be in many cases something upon 
which there is sure to be a wide difference of opinion which is 
indicated in the present case by an almost equal number of af
fidavits filed against tin- application combatting the view of those 
tiled in support. If it is in the general interest the council must. 
I think, be left to exercise its opinion upon this subject so long as 
it acts in good faith.

Two numbers of the gazette had been issued when the appli
cation was made and they were produced. I have also an affi
davit of the editor stating the purpose and scope of the publication 
under the instructions given him. There are also produced similar 
publications from various cities in the United States. The pri
mary purpose of the publication is to give information to tin- rate
payers of the city upon matters of general interest affecting the 
welfare of the city, including the transactions of the council and 
the commissioners. So long as that purjxjse is honestly carried 
out there can be no doubt that that is a matter of general interest 
and whether that interest can be Ix-st served by a publication 
such as this or bv the ordinary newspaper channels, appears to me 
to be a matter essentially for the council rather than the Courts 
to determine. Under these circumstances bad faith is not to be 
assumed but must be established by clear evidence. There is no 
such evidence. On the other hand, all the members of the 
council who voted for the resolution with the exception of the 
mayor, who is absent, have positively sworn that they acted in 
good faith in what they considered the interests of the city. The
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only suggestion of bad faith, as far as I can see, is the reference to 
a remark of the Mayor and one of the aldermen in debate upon 
the matter which it is suggested shewed that they were moved by 
personal feelings in their action. Even if that would amount to 
bad faith so as to affect the resolution, 1 am of opinion that there 
would be great danger in attaching much importance to remarks 
of that character uttered in the heat of debate.

I am of opinion that none of the grounds of objection are sup
ported by the facts of the case and the application is therefore dis
missed with costs.

.1 p/ilirai ion dismissed.

PRATT v. CONNECTICUT FIRE INSURANCE CO.
Hrilish Columbia ( 'ourI of A/i/ieal. Macdonald, C.J.A.. Irciiaj. Marlin, (lallihi r, 

anil M c Chilli pu, JJ.A. Fibruanj 23. 1014.
1. Innvhxxck i$ III I! 1—75)—Statvtohy conditions Yaiuation 1)eh-

TIinTION OK I’KOl'KIM'Y It Y EOHKST K1ID> REASONAItl.KNK.HS.
A condition that a (ire insurance company should not be answerable 

fur loss occurring through forest fires, is a reasonable variation of the 
statutory conditions provided by the Uniform Conditions Act. R.S.R.C. 
1011 < I 114

|Craft x. Connecticut Fire Insurance Co., 12 D.L.R. 045. affirmed.)
2. I.NSIKANCK $ III El -K7)- 1'IHE—StaTI'TORY CONDITIONS—VACANCY

CLAVHI \ IRIATION.
That the fire insurimce company shall not be answerable if insured 

premises should become vacant or unoccupied is a reasonable condition 
to be inserted in a policy as a variation of the statutory conditions 
under the Uniform Conditions Act. R.S.R.C. 1011. eh. lib and such 
condition is therefore valid if printed in conformity with that Act. 

|/*r«/( v. Connecticut Fire Insurance Co., 12 D.L.R. 645, affirmed.|
3. Appeal (6 YII .! 3—KM))— Qrestions not haisko below—New theories.

An appellate court may refuse to consider an objection of non-com-

Iiliance with a regulating statute as to fire insurance policies where it 
lad not been pleaded nor was it referred to at the trial or in the notice 

of np|K'ul.

Appeal by the plaintiff from the judgment of Clement. J., 
Pratt v. Connecticut Fire Insurance Co., 12 D.L.R. (>4f>, dismissing 
the plaintiff's action on a tire insurance policy.

The .appeal was dismissed, Martin, and Me Phillips, JJ.A., 
dissenting.

Hitchie, K.C., for the ap|>ellant, plaintiff.
E. C. Moyers, for the respondent, defendant.

Macdonald, ( \J.A. It may be useful to state briefly the sit na
tion of the parties involved in, or connected with, this litigation. 
The Hall Mining & Smelting Co. were the owners of mines and 
mine buildings in the vicinity of Nelson. They had issued deben
tures which were held by the plaintiffs Flint. Ramsay and Ernest 
Prier Ashley as trustees for the owners thereof.

The plaintiffs, the Kootenay Development Syndicate, were the



16 D.L.R.| Pratt v. Connkcticut Firk Ins. Co. 7!M)

lessees of the mines ami buildings aforesaid, and were represented 
in the Province by a local I ward and by Mr. R. S. Lonnie, a bar
rister and solicitor, who held the syndicate's power of attorney. 
Mr. Lennie says that under the terms of the lease the syndicate 
had agreed with the lessors to maintain insurance against fire on 
the premises. Mr. Davys was manager for the syndicate. Henry 
V. Rudd was an accountant and foreman of the syndicate and had 
much to do with the survey of the insurance which was effected 
aft t the syndicate took |Missession of the mines. Mr. Lennie 
represented the other plaintiffs as well in the matter of the in
surance and had sole authority in that regard, according to his 
own uncontradicted testimony. The policy in question, being 
policy numbered !M)77. was issued by the defendants on Lebrunry 
5. RM)!), to plaintiff Louis Pratt as receiver for the said mining 
company, and covers certain mine buildings in a mountainous 
district, at some distance from other habitations.

Pratt, with the consent of the defendants, subsequently, viz.: 
on May IS, 11) 10. assigned the policy to the plaintiffs Ramsay and 
Ashley. The fire occurred on July ‘M. MHO, The amount re
coverable under the policy, if plaintiffs can succeed at all. is not 
in dispute.

Several questions of law and fact were raised for our considera
tion. Defendant's first point was that the policy had been can
celled at the request of Rudd in June. 1!H(). 1 think it is clear 
that Rudd had no actual authority to bring about a cancellation 
of the policy, and this even apart from the fact that Rudd had 
left the syndicate's employ before his attempt to cancel the in
surance. Lennie had charge of the insurance to tin* knowledge 
of Brvclges, defendants' local agent. It was Lennie who secured 
the contract of insurance from the defendants through Brydges. 
Before effecting the insurance Lennie referred Brydges to Rudd, for 
data on which the contract was based, and afterwards Rudd as 
the syndicate's accountant paid or arranged payment of the 
premiums and looked to the keeping ot the policy in good standing, 
l»v applying for a vacancy permit in May. It does not appear 
that Rudd ever effected a contract of insurance with the defen
dants or any other company on behalf of the plaintiffs or any of 
them, nor that he ever was allowed to effect the cancellation of 
a policy for them. How then was he held out as having authority 
to effect a cancellation of this policy?

The only foundation for suggesting such holding-out is based 
on this, that Lennie asked Brydges, with whom he was negotiat
ing insurance, to make a survey of the insurance and in doing so 
to consult with Rudd the foreman and accountant and obtain 
information and data from him. and that after Lennie had entered 
into the contract based on that survey, Rudd issued the syndi
cate’s cheques and notes in payment of the premiums and saw to
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keeping the policy in good standing by obtaining a vacancy permit 
in May. 1010.

In my opinion the evidence wholly fails to shew facts u|M>n 
which it could be held that the plaintiffs are estopped from deny
ing that Rudd had the authority claimed for him. Had Rudd 
had the power to effect cancellation 1 should feel much doubt as 
to the correctness of the conclusion arrived at by the learned Judge 
that there had been no effective cancellation.

Before coming to the defence which, in my opinion, relieves 
the defendants of liability. 1 will refer, in order to clear the ground, 
to two other points raised in the appeal.

The appellant attempted, on the argument before us. to raise 
for the first time a matter which had not been pleaded nor referred 
to at trial, nor in the notice of ap|)cnl, viz., that the variations of 
the statutory conditions iqxm which the defendants rely, were not 
printed "in conspicuous type” as required by the Fire-insurance 
Policy Act, ch. 114, see. 5, R.S.B.C. Bill. The Court by a ma
jority then decided that it was too late to raise the point.

My own opinion was, that whether or not the type was con
spicuous was a question of fact which might, to some extent at 
least. be elucidated by oral evidence, and that we could not by 
merely looking at the print decide that fact for ourselves. Had 
there been a jury that question could not. 1 think, have Ixrn 
withdrawn from them, nor could oral evidence, relative to it, have 
lieen ruled out. and hence the question should, if intended to be 
relied upon, have lx*en made an issue at the trial. If I were 
now called upon to express my own opinion of the type, I should 
say that it is more conspicuous than that in question in Lonnt v. 
London Mutual Fire Insurance Co., 0 O.L.R. Ô40. which was held 
to comply with the Act. There the variations were printed in 
type of tlie same size and character as that used for printing the 
body of the jxilicy. Here tin* variations are printed in type much 
smaller than that used in printing the rest of the contract including 
the statutory conditions. It might not be unreasonably held 
that the type was conspicuous by reason of the contrast, but that 
is a question I am not now called upon to decide.

Another question raiswl in the defence was that, by one of Un
varied conditions, loss, if occasioned by forest fire, which was the 
ease here, was not insured against, and this was combatted on the 
ground that such condition was not just and reasonable. As to 
this I desire to express no opinion, it l>eing unnecessary to do so in 
view of the decision to which l have come on the next and last 
question which need lie discussed, and U|xm which 1 rest my 
judgment.

The ixiliev contains a condition, added to the statutory con
ditions. reading ns follows:—

This policy will not cover vacant or unoccupied huildititts iiiiIchh insured 
as such and if the premises insured shall lieeomv vacant or unm-cupivd, or
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if tin* insurance ahull he on u manufacturing establishment. or mill, ami the 
time shall cease to In* worked, this policy shall erase and In* void unless tin* 
company shall by endorsement on tin* policy allow the insurance to be ron-

That tin* buildings wen* vacant at the time of their destruction, 
and for a considerable time prior thereto, is not disputed. The 
plaintiffs in pursuance of this condition applied for and obtained 
from said agent tin endorsement on the policy permitting vacancy 
from May IS. 1910, to July IS. of the same year; when that period 
expired no further action was taken to procure continued per
mission; as aln-ady stated, the fire occurred on July 31.

The case is thus narrowed down to the question, was this 
condition one “Not just and reasonable" to be exacted by the 
company?

This condition would clearly fall within the authority of 
Hoardman v. .Worth Waterloo Insurance Co., 31 O.R. 525, and the 
American cases collected at p. 726 of the Cyclopedia of Law and 
Procedure, vol. 19, were it not for the omission of the ten days of 
grace after vacancy allowed, by standard conditions of this kind, 
for obtaining the insurer’s permission. But as pointed out by 
Meredith. C.J.. in Eckhardt v. Lancashire Ins. Co., 29 O.R. 995. 
affirmed 31 Can. 8.C.R. 72, a condition of this character is to be 
judged with reference to the facts of the particular case under con
sideration. The question is not, would such a condition inserted 
in every contract of insurance be just and reasonable, but on the 
facts and in the circumstances of this case, can it be said to be 
not just and reasonable to exact it. The defendants might rea
sonably say. we do not insure vacant buildings except at a higher 
rate of premium than this contract calls for. Yours are buildings 
renote from other habitations. Without your occupancy we 
w< aid have no protection against itinerant or criminal persons 
lo tcring about the premises and lighting fires there for their own 
purposes or with criminal intent, nor would there be persons there 
to put out incipient fires. It is practicable for you and impracti
cable for us to guard against vacancy ; you must either, therefore, 
keep the premises occupied or obtain our permission to let them 
become vacant, even for a few days.

There is no suggestion that the plaintiffs were ignorant of 
this condition. It is some evidence of the reasonableness of it 
that they acted under it and obtained sixty days' permission to 
leave the building unoccupied. The ten days are allowed in 
standard conditions to meet all cases. The absence of days of 
grace in a particular case should not be fatal to the condition, if 
on the facts of the particular case it was not to be apprehended 
that the condition would become a trap. It is of the same char
acter as statutory condition No. 3, which requires the insured to 
notify the insurer of changes, in the surroundings of the premises 
material to the risk. In it ease like the present the vacancy con-
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dit ion is less onerous I m•cause default in ol iserving it cannot happen 
except from gross carelessness in connection with an event, the 
result of deliberate action, on the insurer's part and entirely 
within his control, and one which is not the subject of uncertainty 
a> to what is or is not material to the risk.

I am in entire accord with those who think that variations of 
statutory conditions should be jealously scrutinized by the Court 
in order to guard against a reversion to the conditions which 
brought alsmt the intervention of legislators and the enactments 
of laws, for the protection of insurers against unjust contracts. 
Hut on the other hand it must not be forgotten that insurance is 
a lawful business highly beneficial to mankind, and that stipula
tions which would pass without criticism in ordinary commercial 
contracts arc not necessarily to lie condemned txrause they 
appear in an insurance contract. While the Legislature intended 
to fetter insurance companies to some extent in the making of 
contracts of insurance, it left them the right to protect their own 
interests, by reasonable restrictions on their liability.

Mr. Ritchie further contended that Inrause Brydges said, at 
a time subsequent to the expiry of the vacancy permit, “The 
cancellation had not been put through and the policy i* in force,” 
that the company is estopped from setting up the breach of the 
vacancy condition. Had Brydges l>een a principal that might 
be so, though I doubt even that because it is quite manifest that 
neither Lennie nor Brydges had the vacancy in mind on that oc
casion. but apart from that the |x>liey contains stipulations that
Nu oflicer. agent or other representative of this eonipany shall have |lower 
to waive any provisions or eonditions of this policy except such as, by the 
terms of this policy, may lie the subject of agreement endorsed hereon or 
added hereto; and. as to such provisions and conditions, no ottieer, agent 
or representative shall have such power or be deemed or held to have 
waived such provisions or conditions unless such waiver, if any. shall In* 
written u|mn or attached hereto, nor shall any privilege or |iermissioii af
fecting the insuranee under this policy exist or be claimed by the insured 
unless so written or attached.
And again the vacancy permit is mpiired to be endorsed on the 
|M»licy, and failure to comply with that condition where the com
pany. as distinguished from its local agent, has not contributed 
to the failure to do so, or otherwise acquiesced in it, is fatal to the 
plaintiff's claim; W extern Assurance Co. v. Doull et ni., 12 Can. 
SAUL 446.

The appeal and cross-appeal should Ik* dismissed.

lit' in<i, J.A.:—This is a claim made against defendants in rc- 
s|M*ct of a building destroyed by a forest fire.

The fxdiev contained the following variations from the statu
tory conditions:—

4. Condition No. 10 has the following clause added to sub-sections
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(b), l/i and w)) respectively: (/») Also l*y earlli<|tiake or liurrieane. or by
fores! fires.

This policy will not cover vacant or unoccupied buildings unless insured 
as such, and if the premises insured shall become vacant or unoccupied, or 
if the insurance be on a manufacturing establishment, or mill, and the same 
shall cease to be worked, this policy shall cease and be void unless the 
company shall by endorsement on the policy allow the insurance to be eon-

1*1)011 this defence being raised, the plaint ill' set up the conten
tion that the exemption from forest lires was “unreasonable and 
unjust " within the meaning of the Act.

No evidence was given touching the justness or unreasonable
ness except this, the building in question was insured by two com
panies—both contained the same exemption, both charged the 
same rate—a rate struck by the Board of Underwriters in Van
couver. In these circumstances the proper inference to draw i- 
that this was tin- ordinary rate for policies not covering Const fire

Dealing with the forest fires risks only. 1 can see no substantial 
reason why we should decide in favour of the plaintiffs. The 
judgment of Meredith. ( '..I., in FcklmriK v. Lancashire Ins. Co., 29 
O.R. till"), which has been adopted by the Supreme Court of 
Canada. 31 Can. S.C.R. 7*2. seems to me altogether in favour of 
the defendants.

The question of just ami reasonable lias been discussed recently 
by the Appellate Division in Ontario: see Slramj v. (’mini Fire 
(1913), 13 D.L.R. liSli. 29 O.L.R. ."il <1 sa/, [affirmed sob mon. 
.1 iifflo A nor icon Fin Ins. Co. \. Ilaoli'ji, IÔ D.L.R. 832..

1 would allow the cross-appeal both as to the cancellation of 
the policy and as to costs. The Judge might have imposed terms 
on making the amendment. or divided the costs according to tin- 
issues. but I can see no reason for depriving the defendants of tin- 
costs of the action in which they succeeded.

Martin, J.A. (dissenting):- In my opinion tin- variations in 
the statutory conditions, as to forest tires and vacancy, cannot, in 
the circumstances of this case at least, “be held to be just and 
reasonable to be exacted by the company" under see. f>, and 
therefore, by virtue of see. 7. they are “null and void." With 
respect to forest fires, they are, in the wooded portions of this 
Province, wherein this insurance was effected, an ordinary risk, 
and I think it should no more be justly avoided than any other 
of that nature: it would be very little more unreasonable to bargain 
that the risk would not cover fires which did not originate upon the 
premises insured, which would be most unjust and unreasonable.

With respect to the condition that 
if the premises insured shall become vacant or unoccupied . . . this 
policy shall cease and he void unless the company shall by endorsement on 
the policy allow the insurance to lx- continued.
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into operation immediately and gives the insured no time at all 
to inform himself or to protect himself from any of the ordinary 
occurrences which might cause the premises to become “vacant
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or unoccupied" without his notice and with no opportunity to 
discover the fact or protect himself by the exercise of all due dili
gence. The term '* vacant or unoccupied" is very far-reaching 
and would, e.g., cover the case of the tenant of a furnished house 
absconding at night whereby the premises would immediately be

Martin. J.A. 
iiitaaniting)

come vacant, and a fire might destroy them at once before the 
landlord knew of the vacancy, or. much less, had time to go 
to the company’s office to apply to continue the policy, which 
would be too late and he would be met by a refusal. And not 
only this, but if the premises are “unoccupied" the result is or 
may be the same, because “unoccupied" is a very wide term and 
there is no limitation u|>on the period and, e.g., a policy holder 
who had shut up his house in the morning and taken his family 
for a day’s outing on the water and been unexpectedly detained 
all night might return to his home to find not only that it had been 
burnt down in his absence, but that he could recover no insurance 
because it had been in fact “unoccupied." Numerous other ex
amples might l>e cited, all going to shew that some period of va
cancy or unoccupancy should be fixed with the reasonable intention 
of giving the insured some time at least to turn round and take 
steps to protect himself. The vice of the present clause is that 
no matter how careful or diligent a policy holder may be his 
rights are instantly and automatically determined and he finds 
himself at the mercy of some company which insists upon what it 
calls its strict contractual rights, which is precisely what the legis
lature is seeking to guard against by said see. 5. No authority 
has been cited to us justifying a condition of this harsh and peremp- 
tory nature.

So far as the cancellation of the policy is concerned, 1 think 
the proper view of it was taken in the Court below: the estoppel 
reliefl on here comes within Lord Justice Bowen’s definition ill 
Low v. Houi'erie, ( 1891] 3 Ch. 82 at 100.

In my opinion the appeal should be allowed.

«lalliliiT, J.A. (Ialliiikr, J.A.:—1 would dismiss the appeal and allow the 
cross-appeal. Assuming for the moment that Rudd had authority 
to apply for cancellation of the jioliey the evidence is shortly this 
—he came into Brydges* office on June 13,1910, asking for the can
cellation of the Connecticut policy among others. He was told 
it was irregular to do so without production of policies; In* left, 
saying he would look them up and returned next «lay with the 
policy in question, and requested its cancellation. He was asked 
to put his request in writing, which he did on the 14th; see ex. 4, 
p. 121, a, b.
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On receipt of the policy and this letter. Brydges cancelled 
same, credited the assured with the return premium in his hooks 
instead of sending them a cheque: as the assured were then in
debted to him for premiums, wrote a letter advising his company 
of what had been done on June lb. ex. 5, p. 122, with a memo at 
bottom to “hold till policies come in.” meaning other policies 
which Rudd informed him he would get from London, and also 
wrote a letter to Rudd. June 17. ex. 11, p. 123, a, />, advising him 
of the amount of return premium calculated from June 13, as had 
been requested by Rudd in his letter of June I I.

Still assuming that Rudd had authority, what took place as 
above set out, to my mind constitutes cancellation, and once 
cancelled, Brydges. while he had authority to cancel, had no au
thority or power to revive the policy, and his only course would 
have been to issue a new policy.

But the plaintiffs say the company are estopped from saying 
the policy was not in force by reason of something that took place 
between Lennie. agent of the assured, and Brydges’ agent of the 
company about a month later. I have weighed the evidence 
upon this very carefully, and while I will not refer to it in detail, 
I point out a piece of evidence on page 54 of the appeal book, 
which Mr. Ritchie relied on before us, but which strikes me is 
significantly against the assured. This evidence was brought out 
by Mr. Clark, counsel for the assured, in cross-examination of 
Brydges, and is as follows:—

Mr. Clark- Isn't this a true position that Mr. Lennie having questioned 
and written this letter (ex. 13 a. b. p. 124». you said now we will put this up 
to the insuranc e company and pending their reply everything will be in force? 
A. That is it exactly, yes. that is what I wanted to put before.

I interpret that evidence to mean that while Lennie was ques
tioning the cancellation owing to the fact that Rudd had no au
thority, the matter was to be put tip to the company as to whether 
the policy was to be considered cancelled, and in the meantime, 
so far as Brydges could, he assented to the policy being considered 
in force. But as soon as the policy was cancelled it was dead and 
Brydges had no power to declare it revived for any period or a wait
ing any decision. The facts were all before Lennie as well as 
Brydges (except perhaps the fact that the policy was in Brydges* 
hands being surrendered by Rudd, which 1 do not think sufficient 
to alter the case), and if Lennie and Brydges made a mistake in 
law as to the position in which matters were, that does not create 
an estoppel as against the company.

Now as to Rudd's authority. The evidence is clear that he 
had no express authority, and that at the time he made the applica
tion for cancellation his employment with the assured had ceased 
although lie appears to have consulted with Mr. Davys, managing 
director of the Kootenay Development Syndicate, as to reduction 
of expenses and restricting insurance (see cross-examination of
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Davvs, bottom of page 71 and down to line 11. page 72. a, b, and 
Rudd, |>. DO. lines 14 and lô).

At the time the policy was issued Mr. Lennie gave instructions 
for a re-survey and re-adjustment of the insurance and referred 
Mr. I try ilges to Rudd, who was then in their employ, to take up 
the details, in fact left it entirely to Rudd and Brydges to do all 
this work. Subsequently Brydges swears that Rudd arranged for 
credit regarding premiums payable, procured the notes for same, 
attended to their renewals from time to time, anil generally at
tended to this insurance business.

When Rudd came in ill suit cancellation, it does not appear 
that Brydges knew he was not still in the employ «of the assured, 
and when requested to bring in the policies before cancellation 
could be made, produced from the custody of the assured the 
policy in question, wrote a letter on behalf of the assured requesting 
cancellation, and in every way acted so as to justify Brydges in 
believing In* had full authority.

We must, Isiwever, look further to see how Rudd became 
possessed of the policy, for I think there can be no doubt from the 
evidence of Miss Cooper t hat he handed it in to Brydges* office.

Rudd is very hazy on this point, and the only explanation ns 
to how he became |m>sscssc<I of it is to lie fourni in the evidence of 
Lennie himself, which is to the effect that if Rudd came in wanting 
any papers of the assured and Lennie was busy, he would give1 him 
the key of a box in the safe where those papers were kept, so that 
he could get what he wanted. This seems the probable explana
tion of how he got this policy.

It is also to bo noted that the power of attorney from tin- Hall 
Mining and Smelting Co. to the Kootenay Development Syndicate 
which was recorded contains a provision expressly authorizing 
the Development Co. to appoint a -ubstitute or substitutes. 
Now, considering that Rudd was put award by Lennie as the 
man to deal with this insurance, in first place, his arranging 
for a fine of credit, his procuring ol > and the renewal of same 
ami the production upon request of the document necessary to 
obtain cancellation with no notice to Brydges of any change in 
his |)osition and the manner in which the document was procured 
by Rudd, it seems to me the assured are under the circumstances, 
bound by his act.

Mi Phillips, J.A. (dissenting) The learned trial Judge in 
this east* (Clement, J.) has found that there was no cancellation of 
the policy of fire insurance sued U]m»ii in this action, which was 
really the defence that the trial proceeded u|Km throughout the 
major portion of the hearing of the action.

The learned trial Judge has these observations to make in his 
reasons for judgment :—

Tliv condition» act up are that the company should not he answerable
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first, for loss occurring through forest fires, and, secondly, for loss if the 
premises insured should become vacant or unoccupied, ami. ns already inti
mated, the facts bring the ease within these comlitions. The (ire which 
destroyed the buildings was a forest fire, and at the time the mine was not 
being worked and the various buildings were unoccupied.

After careful consideration I am unable to say that it was unjust and 
unreasonable for the compati) at the date of the contract to stipulate for 
immunity under the circumstances indicated. I am free to say that, in 
view of the fact that tIn* company's refusal to recognize liability was at 
first (ami indeed an amended defence was filed in this act ion i based solely 
upon the contention that the policy had been cancelled, their reliance now 
upon these variations hardly calls for commendation, but legally they are 
entitled to stand upon their contract unless I can find affirmatively that 
these* variations are unjust and unreasonable. I have trieil in vain to pro
pound some good reason for so holding ami must therefore dismiss the 
action. I do so, however, without costs, as the company failed in the issue 
upon whieli most «if the tinn* of tin* trial was taken up.

The appeal is from the whole judgment, and the company 
the respondent—cross appeals against the finding of the learned 
trial Judge that there luul been no cancellation of the policy and 
for the costs of the action.

The policy of fire insurance issued in favour of Louis Pratt 
(tin* appellant) as receiver for tin- Mali Mining and Smelting ('o. 
Ltd., and was placed upon certain buildings situate on the Silver 
King Mineral Claim, on Toad Mountain, close to Nelson. ICC.

Upon a perusal of the policy it will be seen that it has conditions 
set out in three ways: (a) Conditions immediately following the 
description of the property insured; (/>) statutory conditions: and 
(r) variations in conditions and additions thereto.

The condition first to be noticed reads as follows (which is in 
very small type and in red):—

It is understood ami agrc«*<l that this policy shall cover any ilirect 
hiss or damage caused by lightning (meaning thereby the commonly accepted 
use of the term lightning ami in no case to incluile loss or «lamage by cy
clone. tornado or wind storms > not exceeding I hi* sum insured or i he ini ercst 
of tin- insured in the pmpi-rty. and subject in all other respects to the terms 
ami comlit ions of this poli«*y. . .

(The following in larger type—right point and leaded, ami in 
black):—

Ami the said Connecticut Vire Insurance Co. hereby agrees to imlemnify 
ami make g«><>«! unto the said ussured . . . heirs «ir assigns all such di
rect loss or «lamage (not exceeding in amount tin* sum or sums insur<*d as 
ab«iv«* 8|H‘cifi«*d, nor the interest of tin* assured in tin* property herein des- 
crihedi the amount of loss or «lamagi* to b«* estimated according to the 
actual cash value of the property, with pr«ipcr «leiluction for <l<,prcriatinn, 
however caused.

Turning to the statutory conditions, these would appear to bi
as contained in the statute (Fire Insurance Policy Act, eh. Ill
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ILS.B.C. 1911), and are in black type and the same as last clause 
above quoted.

The statutory condition that requires to be noticed is 10 (b), 
which reads as follows:—

10. The insurer is not liable for the losses following, that is to say :— 
(/») For loss caused hv invasion, insurrection, riot, civil commotion. 

,, military or usurped powers.
F IKE

Inhvranck The above statutory condition is added to in the variations in 
° conditions in the following manner (in very small type, six-point 

McPhiiHp*,j.a. in red, set solid):—
(dl wntlug)

( ion No. 10 has the following clause added to sub-section

(6) Also loss by earthquake or hurricane, or by forest fires.
Then we find an entirely new condition:—
7. The following clause is added as a new ( ion:
This policy will not cover vacant or unoccupied buildings unless insured 

as such, and if the premises insured shall become vacant or unoccupied, or 
if the insurance be on a manufacturing est ‘ nt, or mill, and the same
shall cease to be worked, this policy shall cease and be void unless the 
company shall by endorsement on the policy allow the insurance to be con-

Bcforc dealing with any of the riva voir facts as brought out at 
the trial, I purpose to deal with the policy itself, scanning it and 
applying the law to it, and in particular the Fire Insurance Poliev 
Act, ILS.B.C. 1911, eh. 114.

Looking at the |M>licv it will be seen three colours appear there
on. black, purple and red. and before the statutory conditions are 
reached we have all of these colours; later we have them all red 
again, the statutory conditions being in black and the variation of 
conditions in red; this does not e< in my opinion with the
mandatory provision of the statute. To illustrate and punctuate 
the view I take I will the section ô of the Act, which is as
follows:—

huh

B. C.

( '. A.
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•V If mi insurance company or other insurer desires to vary the said 
oi ions, or to omit any ol them or to add new conditions, there shall be 
added to the said conditions on the policy in conspicuous type, and in ink 
of different colour, words to the following effect

Variations in Conditions.
This policy is issued on the above statutory c ions, with the follow

ing variations and additions:
These variations (or as the case may be) are, by virtue of the British 

Columbia statute in that behalf, in force so far as. by the Court or Judge 
before Whom a question is tried relating thereto, they shall lie held to be 
just and reasonable to be exacted by the company.

Provided, however, that the provisions of this section shall not au
thorize a company or other insurer to vary, omit, or add to the statutory 
condition Number 10.
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It will be seen that where variations or additions are to he 
made, the words set forth in the statute, or words to the same effect,
shall he added to the said conditions on the policy in conspicuous t>pe. and 
in ink of different colour.

Now, lira tilings must he present : First “in conspicuous type" 
it is very small and less conspicuous than the rest of the type; 
further, the spacing of the lines is closer and is not leaded and it 
is palpable to everyone that it is designed, whether intentionalh 
or unintentionally, not to make clear hut to obscure. and calcu
lated to admit of not being noticed, when the object of Parliament 
is well enunciated by the language, that any such variations or ad
ditions shall be visually and prominently brought to the notice of 
the assured.

In (imt v. Citizens Insurance Co.. ( 1879) *27 (ir. 121. a some
what similar matter came up for consideration at pp. 128, 12'.». 
Spragge. ( said :

I refer, without repeating it. to what I said in liuller v. The Shiiiilard 
his. Co.. 2(1 (ir. .til. us to the legislation in respect of dealings between in
surance companies and those insured by them, ns indicating that the latter 
were to be regarded as a class generally wanting in care and circumspection, 
and needing the protection of the I cgisluturc; and I refer now to the careful 
provision made in the statutes on this subject. that where tin- insurance 
company desires to vary from the statutory conditions it must be done in 
conspicuous type and in ink of a different colour. Broadly, this means that 
the insured ought not to be bound by anything in his contract that is not 
fairly brought under his notice. This provision in the small type is. I will 
not say framed in order to elude observation, lor that might be unjust to 
the framer; but it is certainly calculated to elude observation; and. I think, 
eluded the observation of the leading counsel for the defence. It would 
certainly escape the notice of any but a very vigilant applicant for insurance, 
and the absence of vigilance is a characteristic of the class. In my opinion, 
the defendants are not entitled to the benefit of the provision in question, 
if, indeed, it would operate to their benefit, and turn the scale against the 
insured.

In Fnglnncl it case arose relative to conditions printed on a pas
senger's ticket, in which it was held that conditions printed on a 
passenger's ticket are not binding on the passenger unless be lias 
received notice of them. I am not relying on this case as being 
particularly in point, but as it was a case that went to the House 
of Lords it is instructive upon the question here up for considera
tion—thé case is that of Richardson Spence tV Co. and Lord (imigh 
Steamship Co. v. Rountree, |I894| AX'. 217, (13 LJA^.II. 283. Lord 
Ashbourne at p. 28f>, |(i3 L.J.Q.H.) said;

I think having regard to the facts here—the smallness of the type in 
which the alleged conditions were printed; the absence of any calling of 
attention to the alleged conditions; and the stamping in red ink across them 
—there was quite sufficient evidence to justify the learned Judge in letting 
the case go to the jury.

B. C.

C. A.
1014

NBCTICUT

Ins chance 
Co.

MePhillipa, J A. 
(■Unwilling)

52—lit D.L.R.



810

B. C.
C. A.
191 I

Pli ATT 

1
NB7KTT

Insurance
Co.

Mrl'liillip’*. J A 
(dlwwiitlng)

Dominion Law Reports. [16 D.L.R

In Green v. Manitoba Assurance Co. (1001), 13 Man. L.H. 
395. at p. 401. Bain, said:—

And the variations themselves. while they are piloted in a different 
coloured ink, are printed with type of apparently the same size as that 
with which the statutory conditions are printed. The type is not conspic
uous either in itself or hv contrast; and it is open to grave doubt if this 
complies with the direction that the variations “shall be added in conspic
uous type.”

The object the Legislature had in view in passing the Act is well known, 
and it is evident that this object can be effected only by requiring that the 
directions of the Act must be strict I v complied with: and, if anv authority 
were required for holding that the directions of the statute must be taken 
to be imperative, the following cases would furnish it: <S/// v Tin Ot taira 
AgricuUurut fV. 29 l'.C.C’.P. 2K; Sunils x.Stanilanl Insurance Co., 27 (ir. 
1(17; and Hallagh v. /{mini Mutual Fire Insurance Co.. f> A.II *7.

Second—“in ink of different colour."
What does this mean—ink of a different colour to that in the 

statutory conditions or ink of different colour to that of any other 
ink on the policy?

Bearing in mind the plain intent of Parliament, the protection 
of the assured from conditions that might practically render tin- 
policy an illusory one—the words of a statute of this class are to 
Ik* rend strictum jus. And my reading of the words “in ink of 
different colour." Iienring' in mind the plain intention actuating 
the enactment and considering the context -that what is meant 
as well as enacted is that the ink must In* different in colour to any 
other ink on the policy. In short. I read that portion of the sec
tion 5. now under consideration—dropping the words regarding 
the type—in the language a< in the section contained, that is, 
“there shall In* added to the said conditions on the policy . . .
in ink of different colour."

It will be seen that it is “on the policy” the ink of different col
our must lie. Now on the policy in this case is to In* found black, 
purple and red ink—and conditions precede the variations in 
conditions in black, purple and red ink.

Applying one’s mind to the policy alone—looking at it as it lies 
before us—we see black, purple and red ink therein, and conditions 
appear on the policy in both black and red ink. before we reach 
the statutory conditions or tin* variations in conditions.

It is patent that in using red ink in the variations in conditions 
and additions thereto, the statute has not been complied with, 
if I am right in mv construction, that the difference in colour must 
be difference in colour on the policy, not merely difference in colour 
from that in the statutory conditions.

In construing statutes it is well to keep in mind the view of 
Crosswell, .1.. in Riffin v. Yorke, 0 Scott N.R. 235 (referred to in 
Broom’s Legal Maxims, 8th od., 1011. p. 430) where he said:—

It in a good rule, that in the construction of Acts of Parliament, that
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the Judges arc not to make the law what they may think reasonable, but 
to expound it according to the common sense of the words.

The assured, seeing black, purple, and red ink on the face of the 
policy, to my mind would not have called to his special attention 
the variations in conditions appearing in red ink on the policy, 
and Parliament, in my opinion, in legislating was legislating ama
tively, if 1 may so express it—the assured was to have the fact of 
variations and new conditions focused upon him by the utilization 
of a colour different from all other colours upon the policy.

Turning to sec. li of the Act further light is shed upon the 
points immediately under consideration:

No such variation, addition or omission shall unless the same is dis- 
tinetly indicated and set forth in the niannet or to the effect aloresnid he 
legal and binding on the assured.
In my opinion it is not only open to this Court, but it is the duty 
of this Court to see that title compliance is had with a public Act, 
such as the “Fire Insurance Policy Act." when it becomes neces
sary to consider varied or added conditions as public policy is well 
demonstrated in the language of the statute, and unless the varia
tions in the statutory conditions the omission of any of them or 
the additions thereto are made as is by the statute provided, they 
are not legal and binding on the assured, and if properly made 
they must be further found to be just and reasonable, otherwise 
the policy shall as against the assured be subject to the statutory 
conditions only—and this duty is cast by the Act u|miii the Court 
or Judge before whom a question is tried relating thereto (sees. 
5, (i. and 7. Fire Insurance Policy Act).

It is not apparent upon the appeal book whether the point 
was raised at the trial that the variations and additions were not 
made in compliance with the provisions of the Act- unquestion 
ably though the point was raised and urged that the variation in 
the conditions and addition thereto were not just and reasonable, 
and the learned trial Judge held that they were just and reasonable.

In a case which came before the Court of Appeal of Ontario 
Ifrthlicl,' v. Songent Mutual Fire Insurance Co. ilSKS), 1T> A.U. 
(Ont.) 31Ü3 at 30X, Osler. J.A., said:
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The defendants say that it should have been raised at the tiial and 
decided by the trial Judge, but it was within the plain words of the statute 
a matter to lie determined by the Court to which it was presented, and 
there was no remaining question of fact connected with it which made it 
necessary to direct a new trial in order to dispose of it.

Therefore it is my opinion that the variations in conditions 
and additions thereto do not comply with the statute—that is the 
vatiation to condition No. 10 exempting the company for losses 
caused by forest fires, and No. 7, the added condition that “This 
policy will not cover vacant or unoccupied buildings . . ."
and an* not legal and binding on the assured, and therefore to the 
extent that the company relies n|Kin these conditions in resisting
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payment of loss, my opinion is that the company fails in its con
tention, and the policy must he read as if those provisions were 
absent therefrom, it is not necessary for me to consider whether 
the conditions which now, in my opinion, fall to the ground 
could Ik- held to he just and reasonable.

However, as 1 have a very pronounced opinion that even were 
the variation and addition to the |M>licy upon which the company 
relies carried out in conformity with the provisions of the statute— 
nevertheless same are unavailing to the company to resist payment 
of loss, in that they are not, under the circumstances of this case, 
just and reasonable, whether or no they would under any other 
state of circumstances be held to be just and reasonable I do not 
presume to say.

Vpon the facts before us the insurance was placed under Mr. 
R. S. Lcnnic's instructions, who was the registered attorney under 
the Companies Act for the Kootenay Development Syndicate, a 
survey of the premises and the property to be insured first being 
made, and the insurance was distributed among four companies, 
the Northern, Guardian, Aetna and Connecticut, it being left 
with one Rrydges, the agent for the respective companies, to dis
tribute the insurance, that is to say, the different proj>ortions of 
the risk. The Kootenay Development Syndicate had a lease of 
the premises which were insured—the owners of same being the 
Hall Mining and Smelting Company, and there was an issue of 
delienturce to Flint Ramsay and Krnest Frier Ashley as trustees 
for the debenture holders. It is apparent on the face of the policy 
that notice was brought " to the company that the mining 
premises were in the hands of a receiver, as the receiver is the as
sured under the policy.

At the time when the fire occurred men were upon the pre
mises at Mr. Lenities direction on account of the forest fires pre
vailing in the immediate vicinity, and it is evident that the agent 
for the company, Brydges, knew that the mine was not being 
operat'd before the fire occurred, and he also knew of the fact that 
the premises were vacant and unoccupied, as a vacancy permit had 
issued for sixty days from May 18, 11110 (the fire taking place on 
July 31, 11110). Mr. R. S. Lennie was acting as the solicitor for 
all parties—that is to say, for the owners of the mine, the lessees 
thereof, and for the receiver, acting on behalf of the del tenture 
holders, and the survey made preparatory to the placing of the 
insurance was made by Brydges. the agent for the company. 
It is clear upon the evidence that Brydges was aware throughout 
of the state of the insured premises—that the mine was shut down 
and that the buildings were vacant and unoccupied, and it can be 
well found upon the evidence that Brydges was to protect the in
surance by vacancy jiermits—if it can be successfully contended 
that under the policy such were necessary.

With regard to the alleged cancellation of the policy, the evi-

4
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dence makes it absolutely clear that the learned trial Judge is right 
in holding that there was no cancellation, and in this holding 1 
unhesitatingly agree. Brydges personally assured Mr. Lcnnic 
that the |>oliey was in full force -after the question of cancellation 
came up, owing to Rudd's unauthorized interference in the matter.

In some strange way Brydges got possession of the policy sued 
upon in this action. Vpon the evidence it may fairly lie assumed 
through Rudd, who apparently from time to time came to Mr. 
Bennie's office, and when Mr Lcnnic was busy he would give him 
the key to a box containing documents, and he would get what lie 
wanted thereout. Further, it is clear that Rudd had no authority 
to jmisscss himself of the |hi!icy his official connection with the 
Kootenay Development Syndicate ceased with the closing down 
of the mine which was some time in May, MHO.

It is evident that Brydges did not consider that Rudd was re
ferring to the jHiliev sued upon when he asked for cancellation, as 
note Brydges, Blukemore & Cameron Ltd., letter of June 17. 1010, 
to Rudd, which advised that “Policy 90775 was cancelled pro rata 
and a new policy was issued on Februurv 5, 1000. to take its place. 
No. 00777."

Therefore we can dismiss any question of this application on 
the part of Rudd for cancellation, as the company plainly did not 
consider it had reference to the policy sued upon, No. 00777. 
Further, it is an idle contention of the defendant company to set 
up cancellation founded upon any action of Rudd; lie had no au
thority—was out of the employ of the Kootenay Development 
Syndicate when he presumed to act. in the way of bringing about 
cancellation, and the syndicate itself was under coven .nt to keep 
the insurance existent; then what power, right or authority would 
even the syndicate have to obtain cancellation of insurance of 
which it was not the beneficiary? The policy is payable to Pratt, 
the receiver, and lie alone could with the company bring about 
cancellation. Vnquestionably no effective cancellation took place. 
All that was done was done with no authority whatever. On 
July IS, 1010, Mr. Lcnnic wrote to Brydges, Blnkcmorc A: Cam
eron Ltd., advising that Rudd was without authority in asking 
for any cancellation, and the reply of Brydges, Blakemore& Cam
eron Ltd., under date July 25, 1910, makes it clear that the company 
did not act upon Rudd's request, and makes it manifest that no 
cancellation can be contended for. Then on August 1, 1010. 
Mr. Lcnnic advised Brydges, Blakemore & Cameron, Ltd., that 
The portion of the property insured with you in the Guardian Fire Insurance 
Company and the Connecticut Fire Insurance Company (the defendants 
and respondents in this appeal> “under policies numbered respectively 
.'lf>99K94 and 110777 was destroyed hv a forest fire yesterday" (that would be 
July 31, 1910) morning.

Following this, Brydges, Blakemore & Cameron, Ltd., wrote 
a letter under date August 2. 1010, advising that copies of Mr.
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Lennie's letter hud been forwarded to each of the companies. 
Now it is to he noted that not until October 12, 1910, although 
the origin of the fire was * rated to be a “forest lire," was there 
repudiation of liability, and that appears by the letter of A. A. 
Richardson, adjuster for the Connecticut Fire Insurance Company 
(the defendants and respondents in this appeal) and it is to be 
noted that the denial of liability under the policy proceeding from 
the manager of the company is postulated upon the following 
premise
that no liability exists thereunder and that it is neither morally nor legally 
bound to allow a elaim in any sum under the policy, the receipt of which 
by the Connecticut from the same source which it was originally ordered 
following a written mi neat for cancellation would seem to be jirimâ fane 
evidence of the right and authority of the persons who occasioned the can
cellation to act.

Here we have—most jmculiar, and 1 cannot but remark— 
most extraordinary conduct ; Indore the loss takes place the com
pany through its agent advises Rudd that it cannot recognize his 
request, that it is irregular, and in any ease does not refer to the 
existing insurance, and the same agents assure Mr. Lennic that 
no cancellation had been effected. Yet it is attempted to deny 
liability on this ground, and upon the fact that the company had 
obtained possession of the policy by the known unauthorized act 
of Rudd, as after the whole matter was well understood, and a 
(daim made under the policy, a Mr. Reed, the inspector of the 
company, took possession of the policy.

The explanation of how the policy got into the hands of the 
company is contained in the following letter:—

November 26, 1912. Robert Scott bennie, Ksq., Barrister, etc.. Van
couver. B.C. Silver King Insurance Connecticut Policy 90777. We have 
yours of the 22n«l ins», noted. You are correctly informed. Mr. Reed, 
inspector for the Connecticut, was here a short time ago inspecting their 
business here, he found this |M»licy on the “Silver King” file and took it. 
Brydges. Blakemore A Cameron. Ltd., /nr S. M. Brydges, Manager.

It is evident that the company was none too sure of its position, 
as we find in the adjuster's letter conveying to Mr. Lonnie the de
cision of the company (in part hereinbefore recited) lie stated that
the receipt of which (this no doubt refers to the policy) by the Connecticut 
from the same source which it was originally ordered, following a written 
request for cancellation, would seem to In* primâ facie evidence of the right 
ami authority of the persons who occasioned the cancellation to act.

It is manifest that the “ prim A facie evidence" has vanished 
when the evidence at the trial is perused and considered, and 
nothing remains upon which the company can in my opinion 
escape liability for the loss which unquestionably is one for 
which the company is legally answerable.

I do not feel at all incommoded by the terms of the provisions
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against liability, oven won* thv provisions as to fon-st lires and 
vacancy capable of being invoked as my opinion i- that these 
conditions were waived upon the facts.

It is evident that the only defence first set up was that of 
cancellation—later the variation in condition No. 10. and the 
additional condition No. 7 were invoked; this is well indicated by 
the trial Judge, and for the first t'me appeared upon the plead
ings, that is to say. in the amended statement of defence, stated 
to be amended under orders end on » ''iol < r 0. 1011. and Nov< tu
ber 5, 1012. When this delay i~ consideted it is interest ng to 
note what Idington, J.. said in Frairit City OH Co. v. Standard 
Mutual Fire Insurant Co. (1011), I t Can. S.C.1L 10 at ">0:
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No Hindi objection jih now ndivd upon was ever made until the state
ment of defence shewed it amongst a great many other random shots.

It is to be remarked that Mr. I.ennie promptly and frankly 
advised the agents for the company under date August I. 1010. 
that the property insured had been destroyed by a forest fire, but 
not until this very late date do we see any defence founded upon 
the exemption from liability because of forest fires or vacancy 
or non-occupation of buildings.

It is plainly evident that there was no thought on the part 
of Mr. Lonnie, who effected the insurance, that there was exemp
tion from liability caused by forest fires, as apparently that 
was a well-understood danger, I might almost say notorious in 
the neighbourhood, possibly such as might be taken judicial notice 
of. We have on the policy before us some evidence that losses 
occasioned by forest fires were insured against ; there is to be 
noticed a flamboyant printed declaration pasted upon the policy 
which refers to the then recent l-’ernie fire—a fact of open and 
general knowledge throughout the Province—a most disastrous 
tire, occasioned by forest fires. Why is it there if it was not in
tended to be read by the assured? And it calls attention to the 
fact that companies had failed to pay losses through instability. 
It reads as follows:—

Placing risks in weak companies. All organization that assumed lia
bility and could not meet it. ferme losers defrauded. (From the Utyimi 
Leader). The collapse of the Globe Fire Assurance Company with liabilities 
of over Sfi0.7H7.0O, and assets less than $10,000 would seem to shew the ur
gent necessity for the passing of some stringent insurance legislation in 
Saskatchewan.

The insolvent company, for the winding up of which an application is 
now before the Supreme Court, was incorporated under a provincial charter 
some two years ago. < hi the $49.000 of stock, said to have been subscribed, 
some $3,000 has been paid up. To meet the losses incurred by the company 
in the Fernie Fire, $7>9,7K7.50, there is no cash whatever, the total assets of 
the company apparently consisting of $7.7*00 re-insurance and the amount 
due from outstanding premiums and office furniture, probably between $300 
and $7)00.

It should not be possible for such companies as the Cilobe to exist and
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toot for business, and the fact that it is possible for siieli a company as the 
(■lobe to go after business with the sanction of a charter granted by the 
provincial legislature, shews very forcibly the need for radical legislation.

A business such as was carried on by the insolvent company is nothing 
more than a gamble, pure and simple. Provided that no fires occur, every
thing goes swimmingly; the directors draw their fees; the shareholders 
draw their dividends; the agents draw their commission, and the |H-oplc 
who are paying in the premiums, out of which dividends, fees and com
missions are paid, live* under the fond delusion that their homes and busi
nesses are protected against loss by fire. One big fire, and the bubble

Without charging those connected with the (llobe with absolute dis
honesty, we do not hesitate to say that the methods, sanctioned though 
they presumably were by the legislature, were essentially not honest: with 
no assets worthy of the name, the company was piling up heavy liabilities 
which those responsible for the company’s manage knew perfectly well 
they could never meet should they ever be called upon to do so. It was just 
a huge gamble on the part of Messrs. Dean and their associates and the 
principal losers are the unfortunate |>enple who were so ill-advised as to 
place confidence in them.

When a man pays money to insure against fire, he should have a very 
good guarantee that in the event of fire he will receive the compensation 
he has been paying for. With such a company as the Cilobe he has no 
guarantee of the sort, rather, indeed, a guarantee that lie will not get bnek 
a penny of the good money lie has paid away in premiums.

For the protection of that large section of the public which is preyed 
upon by such jerry-built concerns as the Globe, it is necessary that legisla
tion be introduced providing a reasonable amount of guarantee that the 
policies issued and upon which premiums are paid are worth something more 
than waste paper value. When a man sees all his wordly possessions go up 
in smoke, it is |wor consolation to In1 left with an imposing document, 
signed by directors and sealed with the company’s big seal, but which can
not be turned into cash representing its face value.

The lesson of the Globe Fire Assurance Company is unmistakable.

1 am not placing special reliance upon this factor in the case, 
save to say that finding this affixed to the policy, was it not cal
culated to lull the assured into a false state of security? And at 
no time, although the evidence shews that forest fires were raging 
on the mountainside in the immediate neighbourhood before and 
at the time Mr. Lennie satisfied himself that the insurance was 
existent, was there ever a hint given that the insurance was not 
effective when loss was occasioned by forest fires; and it is incon
ceivable that Brydges was not also aware of the forest fires and 
Mr. Lennie's natural anxiety under the circumstances to be sure 
that the policy was in force.

That the s are rightly ' » rely upon what took
place between Mr. Lennie and the agent of the company, Mr. 
Brydges, I would refer to Prairie City Oil Co. v. Standard Mutual 
Fin In». Co. 1911), ii Can. s.< i: 10 (previously referred i<>> 
at p. 58, where Idington, J., said:—

Again, van the apixdlantu not be taken to have adopted the net of the

2
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agents anil that adoption to relate hack to the time the agents gave tin- 
written notice? I merely suggest that as a possibly fair inference from the 
facta, knowing as matter of common knowledge hoxv much the agents for in
surance companies daily constitute themselves the agents of both parties 
for many things relative to the transaction of the business in hand.

With respect to the position of affairs before ami at the time 
of the loss, the subject matter of this action, I would refer to the 
evidence of John Seholey at p. 19 of the ap|>cal book:

<j. Who was there at the time the fire took place on these particular 
premises.* A. At the time of the fire two men. one named Field, the other 
I forget his name.

(J. Two besides yourself? A. Yes. we kli-w the fire was coming, that 
it was dangerous, and I ’phoned for more help.

Q- How long were you there before the fire? A. There was another fire 
on the other side of the mountain two or three weeks before, we got that out

(J. You had been at these buildings two or three weeks before the fire? 
A. Yes. hail to be: the whole country was afire all around.
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With respect to the actual facts existent relative to the 
buildings as to vacancy at the time of the lire, we have also the 
evidence of John Seholey, at p. 20 of the appeal book.

(j. When you went up nobody was inoccupation? A. No, I took charge 
Mr. Davys sent me up after they came down.

(j. Where did you live? A. I was down at the smelter, they all In-long 
to the company.

(j. Whore did you sleep and cat? A. In the boarding house below.
Q. How far from these houses? A. Perhaps *>00 feet or KM*) feet.

In my opinion even were the condition operative as to vacancy 
or non-occupation, there was such occupation here upon the evi
dence, coupled with all the surrounding circumstances, which 
would not entitle the company to be given the benefit of any such 
condition; as the facts, in my opinion, work an estoppel against 
the company and there is also ample evidence of waiver, and the 
further fact that Brydges knew all along the condition of matters, 
and was to continue the vacancy permit throughout the time of 
vacancy.

It is my opinion that if the added condition No. 7 as to va
cancy is to be considered, it is unjust and unreasonable, and 
therefore not legal or binding on the assured. An authority which 
well demonstrates the unreasonableness of afny such condition is 
to be found in the decision of the Queen’s Bench Division of 
Ontario, McKay v. The Norwich (rnion Ins. Co. (1896), 27 O.R. 
251, Street, J., said, p. 261 :—

After some difference of opinion it ap|M-urs to be now settled that the 
reasonableness of a variation from the statutory conditions is to be tested 
with relation to the circumstances of each case at the time the policy is 
issued, and not in the light of those existing at the time at which the condi
tion is sought to be applied: Smith v. City of London Ins. Co., 14 A.It. 328; 
Hallouyh v. The lioyal Mutual Fire Ins. Co., 5 A.It. 87.

That the standard to be applied is that furnished by the statutory con-
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ditioliH. so llmt variations making tin- eomliiions of tin* |>oli« y more on- 
«•roiia than thv statutory cotulilioiiH would have done, should hv treated 
as rriiiiâ J'i . unreasonable, is maintained by our Court of Appeal in the 
eases referred to in Smith v. (’ily of Lumlnn In*. Co., Il A.11. 32X at 337. 
but eontroverteil by Owynnc*. J.. in his judgment in the same ease. 1."» 
Can. S.C.ll. b'.l at 7S et. *eq.

The result in the above case was that the actual facts as to 
occupancy being; before the company at the time of the applica
tion. the company was liable, nor were they relieved by their 
variation of the statutory conditions that the policy would not 
cover vacant or unoccupied houses; also that the variations as 
to the premises becoming; vacant or unoccupied were in that ease 
unreasonable, as the houses were of a class likely to be occupied 
by tenants for short periods (here the mine might be shut down 
for short or long periods, and its a matter of fact that which im
ported such happenings was present in that the assured was a 
receiver) and the reasonableness of the variation was to be tested 
with relation to the circumstances at the time the policy was 
issued. It was held in the McKay case that owing to the fact 
that several of the houses were vacant to the plaintiff’s knowl
edge for some months before the tire, that was under the third 
statutory condition a change material to the risk which was 
thereby increased, and the failure to notify the defendants avoided 
the policy "as to the part affected.” But the case we have here 
to consider is easily differentiated. Here we have complete 
knowledge in the company of vacancy, the issuance of a vacancy 
permit, and continued knowledge up to the time of such vacancy, 
and no exercise of the company's right to return the premium 
for the unexpired period ami cancellation of the policy, or any 
demand in writing for an additional premium.

Reverting again to the variation of the statutory conditions 
relative to exemption of liability if caused by forest fires. I am 
of opinion, after a close study of the cases, and a careful considera
tion of all the facts, that it cannot be at all supported that any 
such variation of the statutory conditions can Is* held under the 
circumstances as we have them before us, to Ik- just and reason
able; to hold otherwise would be in effect to hold that the policy 
was an illusory contract, as the risk the assured considered he 
had insured against (that which was the chief local menace) was 
undoubtedly forest fires amongst other risks, therefore the varia
tion provision for exemption from liability caused by forest fires— 
which occasioned the loss in this case—is not legal or binding on 
the assured.

By way of analogy, cases may Is* looked a* in Kngland dealing 
with carrier contracts, and the question of just and reasonable 
comes up for consideration in relation to such contracts, and I 
woul I call attention to a decision in the House of Lords, Peek v.
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Xorth Staffordshn, If. in. 11803), 10 II I.. Cas. 17.1. 32 L.J.tJ.lb 
211. at 273. whi rr Lord Wcnsleydale said :

1 Imvv considered these terms fully ami I haw satislivd myself that 
the Legislature meant to allow carriers to limit their responsibility l»v rea
sonable conditions, but that a Judge in an oidinary trial or possibly tie 
Court on a trial at bar. should determine whether these conditions were 
reasonable or not. subject to the control of the Court abov« 'll:- pre
vision that the company may make conditions, if thought reasonable by the 
Judge or Court, comes by way of <|ualificatiou of the general prohibition of 
exempting the company from losses arising from their own neglect or default 
or that of their servant-. It means that, notwithstanding that general MelMiillip*. J.A 
prohibition, they may make a fair bargain for their remuneration, such g)
bargain being sanctioned bv the Judge or Court. When the peculiar condi
tion is sanctioned by the Judge and the Court in case ol appeal as reasonable, 
the previous prohibition is done away with.

In t In* Mr/.' ease, the goods living carried were marl des. Lord 
\\ ensleydale, |32 L.-I.Q.ILJ at 27A. said:

Hut I am clearly of opinion that it is not reasonable for a carrier to say.
"I will not be liable as a carrier at all for injury by neglect, or any ol her in
jury in the course of the carriage ol the goods delivered to me. unless I re
ceive a price for insuring the goods against all possible loss. I will not be 
responsible for any loss unless you pay me a fixed sum for indemnifying you 
against all."

Lord Chelmsford, |32 L.J.(>.ILJ at 277. said :
Hut it is quite a new principle that parties are to be debarred from 

making contracts for themselves, not being contrary to law or to public 
policy, because the uncertain opinion of some Judge who accidentally has 
to try any question relating to them should adjudge them not to be just 
and reasonable.

It is to be observed that Lord Chelmsford, though, dissented 
from the conclusion that the condition insisted upon by the 
company was neither just nor reasonable.

In Halsbury’s Laws of Kngland, vol. 4. 30-31, when consider
ing special conditions as imposed by common carriers, we find 
this statement :—

These conditions must be just and reasonable and the onus is on the 
company to shew that they are just and reasonable.
Citing Peek v. Xorth Staffordshire If. Co. < 1863), 10 ILL. Cas.
473, and other cases.

I cannot agree with the learned trial Judge if it is as it would 
appear to have been his decision that the onus was on the plain
tiff to establish that the variation in conditions and addition 
thereto were unjust and unreasonable, nor do I think that the de
cision of Eckardt iV Co. x. The Lancashire Insurance Co. (1002).
31 Can. S.C.K. 72 and 74, supports him in that view, as of course 
if it did it would be binding upon this Court. (Iwynne, ,L. who 
delivered the judgment of the Court, merely said:—

There is no foundation for the contention that every variation from a
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statutory condition or addition thereto should he primâ facie held to 1m- un
just and unreasonable.

And my view on the facts of the rase before us is that upon 
those facts, and under all the surrounding circumstances, it is 
manifest that the variations in conditions and addition thereto 
are not just and reasonable, and the onus which was upon the 
company was not satisfactorily discharged to admit of their being 
held legal and binding on the assured. I'pon the whole, therefore, 
inv opinion is that the variations and addition to the *y
conditions are not legal and binding on the assured. Firstly, 
because of non-compliance with the Act in not being distinctly 
indicated and set forth in the manner required. (It becomes 
necessary for me to observe that although this point was held 
by the majority of the Court at the hearing not to be o|H-n to the 
ap|N-llant—not being taken in-low—my view is that it is a point 
that devolved upon the learned trial Judge- to take, and it is one 
that a Judge of this Court must take—whether taken below or not 
—when there has been plain and manifest non-compliance with 
the Act.) Secondly, if, contrary to my opinion, there has been 
sufficient compliance with the requirements of the Act to effectuate 
a change and addition to the conditions, the variations and ad
dition are not just and reasonable. Thirdly, if, contrary to my 
view, there has been sufficient compliance with the requirements 
of the Act to effectuate a change and addition to the conditions, 
and also, contrary to my view, the change and addition to tin- 
conditions may lx- deemed just and reasonable, that then there is 
U|mhi the facts ample evidence to establish cstop|K-l and waiver 
against the v such as to disentitle the company from suc
cessfully asserting that there was a change material to the risk, 
owing to vacancy or non-occupation, and that likewise no can
cellation of the |H)licv can In- established.

In coming to the conclusion which 1 have in this case, 1 have 
not overlooked sec. 2 of the Fin* Insurance Policy Act. It is 
to be observed that the section reads:

Where by reason of necessity, accident or mistake, the conditions of 
any contract of fire insurance on pro|M-rty in this Province as to the proof 
to he given to the insurance company after the occurrence of a fire have not 
been strictly complied with, or where, after a statement or proof of loss has 
been given in g<MMl faith by or on behalf of the assured, in pursuance of any 
proviso or condition of such contract, the company through its agent or 
otherwise objects to the loss u/mn other grounds than for im/M-rfcct complianc» 
with such conditions, or does not within a reasonable time after receiving such 
statement or pris>f. notify the assured in writing that such statement or 
proof is objected to, and what are the particulars in which the same is al
leged to bo defective, and so from time to time, or where for any other reason 
the t'ourt or a Judge, before whom a question relating to such insurance is tried 
or inquired into, considers it inequitable that the insurance should be deemed 
i oid or forfeited by reason of imturfed compliance with such conditions, no 
objection to the sufficiency of such statement or priMif, or amended or su|>-
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plemental statement or proof las the case may lie) shall in any of such cases 
he allowed as a discharge of the liability of the company on such contract 
of insurance wherever entered into.

It would up|M‘ur clear to me that the legislature indicates in 
the strongest way that it is the province and the duty of the 
Courts to closely examine into all the facts relative to liability 
under policies of fire insurance, and to impose liability then under 
upon companies when* it considers it inequitable that the insur
ance should be deemed void or forfeited. In Prairie Cita (hi Co. 
v. Standard Mutual Fire Ins. Co., 11 Can. S.C.R. 40, Davies, .1.. 
at 511, said:—

In reason and equity there is no ground for putting the narrow construc
tion upon the above sec. 2 of eh. h7. giving to the Court or Judge the power 
to prevent on the ground of it being inequitable any objection as to the suf
ficiency of “such statement or proof” required after the fire Non-compli
ance with the condition required as to notice of the fire arising front mis
take, accident or necessity from which the company was net prejudiced 
is just as inequitable a plea as non-compliance arising from the same causes 
and with the same innocuous results in respect to the fuller particulars which 
the assured is subsequently required to give.

And Idington, .1., at At), said:
I think there is a complete answer to the whole contention furnished 

by see. 2 of eh. S7 of the Revised Statutes of Manitoba, enabling the Court 
to disallow such objection.

The section is identical with one in force in Ontario in whose Legislature 
it originated as the result of a commission designed thirty-five years ago 
to put an end to the unjust advantages taken by virtue of such conditions as 
insurance companies saw fit to put upon their policies.

And at 00, Idington,.)., said :—
It seems to me the remedial nature of the Act must also be borne in 

mind. Though this is a contract, it is one of which the Act in this regard 
has imposed the form and tried to limit its meaning.

Its use is rendered imperative upon the companies and was designed to 
protect insurers, and hence requires wo should interpret it as I have no 
doubt it has in practice and judicially been for a long time.

Certainly, in my opinion, it is inequitable in the ease before us 
that the insurance should be deemed void or forfeited for any 
reason ; on the contrary, in my opinion, it is legal and binding on 
the company.

In the result, in my opinion, the ap|>eal should be allowed 
and the cross-appeal dismissed, and the plaintiffs (appellants) do 
have judgment for the sum of £2.200, and the costs of the Court 
below.
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ALTA. GOODY v. CARLSON.
3 («_ .1 llnrtn Suprrun Court, WUhh, ./. March 21, I1H4.
•!l1 1 I I’lUNCII’AI. AND VIK.XT l< III it 11 VoKNT'h INNOCKNT MIHKKI'KKSKNTA-

While liuhilily fur a fraudulent representation made by an anenl 
would Ik* upon hulli I In- principal ami airi-ni. the r«‘Hponsil»ilit \ in dial 
"f l hr |»rint*ip:il alum* when I In* representations arc innocently made 
Iiy lin- agent.

statement Ai'TIon against Sanfonl Carlson ami a real estate company 
on all agri'vim-id for tin* salv of lands, seeking, inter alia, speeilie 
performanee against the defendant eoinpany.

The action was dismissed as against the defendant company 
./. Unir, KX '., and HUu'kxtock, for the plaintiffs.
( '. .s', lilnnchant, for the defendants.

w«iii,. j. Walsh. .1. : I think that the plaint ill's knew from the start
of their negotiations for these lots that they were not Inlying them 
from the defendant company Imt from some person else. On 
the date on which SehatTcr first approached the question of 
selling these lots to the plaintiffs he informed them they belonged 
to a man who recently bought them for four thousand dollars 
(SI.IHIOl, and he thought for that reason lie might be able to 
dispose of them to the plaint ill's for live thousand dollars ($5.000). 
and lie promised to gel in touch with the owner for the purpose 
of ascertaining whether or not they could lie had for that price.

The agreement, which was signed by one of the plaint ilTs. 
was with Carlson, and I think he must have known that Carlson 
was his vendor. So I find that the <loodys did not deal for this 
property under the idea that they were buying from the company 
at all. I think they were of the opinion and they had reason for 
being of the opinion that it was the company who was the agent 
for Carlson on this transaction. It was in the company's Medi
cine Hat olliee that the negotiations look place, and it was otic 
of the company's representatives who interested himself in the 
matter, and it was at the company's expense these men were 
taken out to RedclilTc for the purpose of viewing the lots. They 
held the company's receipt, or at least a receipt on the company's 
form, for the deposit of S'J5, and their cheque for the balance of 
the cash payment was made to the company's Medicine Hat 
agency. So that they had every reason for lielieving it was with 
the company as agents they were dealing.

At the same time, I must lind upon the evidence that the 
company was not the agent in this matter. I think the deal was 
put through by Holt and Schaffer for their own benefit, without 
any knowledge on the part of the company that it was being put 
through, and without any authority from the company to either 
Bot I or Schaffer to put it through. The company's agency in 
Medicine Hat seems to have been kept open for the purpose of 
dealing in its own lots and not for disposing of lots for others
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upon a commission Imsis, and I think that Itoit and Schaffer, 
in doing what they did in the company's name, were doing some
thing which they had no right or authority to do. The company 
did not benefit by the transaction. The commission was paid all 
but #25 of it to Schuller, and. according to him. Holt was entitled 
toil half interest in it with him. So I think I must hold on the 
facts that the agent in the matter was not the company but Holt 
and Schaffer. Kven if it were not so, if the eompam was the agent 
through whose medium this sale was negotiated, I do not see how 
it could be held responsible for the claim which the plaint ills 
make against it. The representation that they made was nothing 
more than what would have been implied upon this transaction 
even if nothing had been said. I think that there is an implied 
condition a< to title upon the sale of real estate unless the con
trary is expressly agreed upon. The statement which was made 
as to the title of this land was, I think, honestly made by Holt. 
I do not think that lie was aware of tin mix-tip there was in the 
title owing to the fact that llambli y had refused to carry out 
the sale which the company made to itself fur him of this same 
properly. That was something which appears to have taken 
place between the head ollice at RedelilTe and llambley himself 
of which Hott seems to have no knowledge whatever. The 
representation, therefore, being, as I find it. an innocent one. and 
.being made by an agent. I do not see how under any circum
stances liability could be imposed upon the defendant company 
for it. as my view of the law is. that if the representation was a 
fraudulent one. liability for that fraudulent misrepresentation 
would be upon both the principal and the agent, but when the 
representation is innocently made by an agent, it is the repre
sentation of his principal for which the principal may be properly 
held liable but for which the agent himself is not liable. So that 
if I took the other view as to the company I ring agents foi ( 'arlson 
in this matter, I would still be of the opinion that there was no 
liability upon the company for the representation made b\ Holt 
and Schaffer to the plaint ills as to the title of this properly, 
because of the fact that it was made innocently, lor these 
reasons I must dismiss the action against the company with costs.

IlIncksliH k made an at ion for a reduct ion in the costs.
Walsii, .1.: The only claim that the plaintiffs ever had against 

the company was for damages for misrepresentation. The 
action, so far as it was for specific performance, was against 
Carlson. Carlson was the one with whom the plaintiffs had the
contract. I do not think there was any reason why .......... nipanx
should have been joined to the action for specific performance. 
The only reason why the company was made a defendant was that 
the action was for damages which the plaint iffs sustained by reason 
of this representation as to title, and this was found against them, 
so they are liable for the costs.

ALTA.

s. c.
mil

Cahi>on.

.1 iiiIquh'h! urninliinjhi.
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CAN. THE KING v. "VALIANT”

Ex. C.
1914

Hxi'lict/mr ('mill of Camilla. British Columbia Ail mirait y District.
Martin. 1. March 30. 1014.

1. KINIIKHIEN MSI A — 3)—ll.I.KliAI. FIHIIINU — SKIZVKK OF IMIAT—FhKHII
1*1 «si IT IIKYOXII TIIKKK Mll.K LIMIT.

In the enforcement of the fisheries protection laws of Canada. a 
foreign vessel which is living used in infraction of that law and which 
sets out to sea to escape capture may he freshly pursued lieyoml the 
three mile territorial limit, and max lawfully he captured in the open 
«ea hy a cruiser of the Canadian fishery protection service.

Statement Crown suit for forfeiture of a foreign fishing vessel for in
fract ion of the fishery laws (Can.).

Judgment of forfeiture was entered.
H’. li. A. Hitch h. K.C., for the Crown.
A. II. Miicncillf K.C., for the ship.

Mnrtln. L.J.A. Martin, L.J.A. :—In this action is sought the forfeiture of 
the gasoline schooner “Valiant.” a foreign fishing vessel of 
Seattle. C.S.A., gross tonnage 18 tons: length 40 feet; breadth 12 
feet, (i inches: depth 4 feet. 0 inches; engaged in the halibut fish
ery. and seized on May 11 last, off West Haycock Island, about 
Hi miles from Cape Scott. V.I.. by Captain Holmes Newcomhe, 
Canadian Fisheries Protection Officer, then on hoard the SS. 
“William Joliffe,” employed in that service, under command of 
Captain Thomas Thomson, because of an alleged infraction of 
see. 10 of the Customs and Fisheries Protection Act. eh. 47, 
R.s.c. 190ti. as amended by see. 1 of eh. 14 of 3-4 (ieo. V. 1013. 
The “Valiant” was seized outside the three mile limit about 
five miles off shore after a “hot pursuit,” which began. 1 am 
satisfied, when she was first sighted within said limit and sus
pected of poaching. 1 first consider the reference in sub-secs. 
(a) and (h) of said see. 10 to a fishing vessel being “permitted 
by any treaty or convention” to fish or prepare to fish within 
Canadian territorial waters, or being prohibited from entering 
such waters for a purpose not permitted thereby. The conten
tion of tin* Crown counsel on this point was that the Convention 
of 1818 between Great Britain and the Vnited States respecting 
fisheries, boundaries, etc., applied to the Coast of British Colum
bia as regards fisheries.

Article 2 thereof contains this proviso:
Provided. however, that the A merleau fisherman shall Ik* admitted to 

enter Hitch bays or liarlMiiira for the purposv of shelter and of repairing 
damages therein, of pureha-*iug wood, and of obtaining water, ami for no 
other pur|Hwe whatever. Hut they shall In* under sueh restrictions ns 
may be necessary to prevent their taking, drying or curing fish therein, or 
in any other manner whatever abusing the privileges hereby reserved to
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And it is urged that, since upon tin* evidence, it clearly appears 
that the “Valiant” did not enter British waters for any of these 
special purposes, Imt merely spent tin- night before the seizure 
in a bay on the uninhabited Cox Island, in Canadian territory, 
because it was more pleasant and convenient to do so than to 
remain outside in rough Imt not dangerous waters, therefore 
tin* Convention affords no justification for her presonee in said 
water. It is further submitted, alternatively, that if the Con
vention does not apply to these waters, the “Valiant" had no 
right at all to In* where she was, thereby using Canadian bays 
and natural harlsnirs as bases or points of vantage from which 
she could conveniently and expeditiously carry on fishing oper
ations on the contiguous halibut banks either within or without 
the three mile limit.

Cor the defence it is submitted that said Convention does 
not Hppl.v to said waters, and that the “Valiant" was entitled 
to In* where sin* was under the 1st article of the Convention of 
Commerce anil Navigation of 1815 between firent Britain and 
the Cnited States (conveniently given with notes in Malloy's 
Treaties and Conventions, vol. 1. p. 624. Wash. <1!H0i as fol
lows:—

'I here shall In* between the territories of the t inted States of America, 
and nil the territories of Hi* Ilritmiuic Majesty in Kuro|ie. a reciprocal 
lilierty of commerce. The inhabitant* of the two eonntrie*. re*pcctivclv, 
shall have lilierty freely and securely to voue with their ship* and cargoes 
to all each plaee*. port* mid river*, in the territorie* afore*aid. to which 
other foreigner* are permitted to come, to enter into the *nme, and to 
remain and re*ide in mix part* of the *aid territorie*. reflectively: al*o 
to hire and oveiipy Iioiihc* and warehon*e* for the purpo*e of their cone 
mercc; and, generally, the merchant* and trader* of each nation reflectively 
shall enjoy the mo*t complete protection and security for their commerce, 
hut subject always to the law* and statute* of the two eonntrie*. respect-

I entertnin no doubt that the Convention of 1818 (see Mal
loy’s Treaties, supra, vol. 1. p. 621 ) docs not apply to these 
Pacific waters, so far as fisheries are concerned, because it pur
ports only to enter into an agreement to give the inhabitants 
of the Cnited States “forever in common with the subjects of 
His Britannic Majesty the liberty to take fish of every kind” on 
certain specified coasts of Newfoundland and Labrador, and also 
to dry and cure fish thereon with certain limitations. And 
article 2 then goes on to provide that

The ITiitcd State* hereby renounce forever any lilierty heretofore 
enjoyed or clnimed by the inhabitant* thereof to take, dry or cure ti*h on 
or within three marine mile* of any of the coast*, hay*, creeks, or harl*iiir* 
of Hi* Itritannic Majesty'* dominion* in America not inrlinh‘d within the 
al*ive mentioned limit*: Provided, however (then follow* the proviso 
ipiotcd Miipra).

M—Itl 0.1..K.
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Now, on this const there never was any such “liberty heretofore 
enjoyed or claimedM to take fish, etc., within three miles of the 
British Coasts, etc. ; so the proviso has no application thereto. 
And, furthermore, it is apparent by art. iii. relating to terri
torial and navigation claims “on the North-west Coast of 
America westward of the Stony (Rocky) Mountains” that such 
matters were excluded from the Convention, and that it had no 
reference to disputes between them or “to the claims of any 
other power or state to any part of the said country.” which was 
then almost wholly hvm imof/nila. Then, as to the claim under 
the Convention of 181Ô. The article already cited shews that no 
liberty or right whatever is given to foreign vessels to carry on 
fisheries, but simply, as to vessels.
to ri him* with their *diips mid cargoes t • yll such places, ports anil rivers 
in the territories aforcsaiil to which other foreigners are pcrniittcil to come 
. . . hut subject always to the laws ami statutes of the two countries
respectively.

Now, one of the laws of Canada is sec. 18(5 of the Customs Act, 
R.S.C. 1000, ch. 48, which declares that :—

If any vessel enters any place other than a port of entry, unless from 
stress of weather or other unavoiilnhlc cause, any ilutiahle gooils on board 
thereof, except those of an innocent owner, ■.hall lie seized and forfeited, 
and the vessel may also la* seized, and the master or person in charge 
thereof shall incur a penalty of eight hundred dollars, if the vessel in 
worth eight hundred dollars or more, or a penalty not exceeding four 
hundred dollars, if the value of the vessel is less than eight hundred 
dollars, and the vessel may In- detained until such penalty in paid.

2. I nh ss payment is made within thirty days, such vessel may. after 
the expiration of such delay, lie sold to pay such penalty and any exjienses 
incurred in making the seizure and in the safe-keeping and sale of such

Mere there whs no “stress of weather or other unavoidable cause” 
justifying the entry into this wild “place.” i.r., natural harbour 
on Cox Island, not a port of entry, which the “Valiant” was 
making use of for fishing purposes, and the vessel was couse- 
fluently liable to seizure and sale in default of payment of fine, 
and her dutiable goods to forfeiture, i.c., stores and supplies, 
gear and bait, which had been purchased in the state of Wash
ington. and which were not those of an innocent owner, liecause 
her master. John Courage, was half owner, subject to a bill of 
sale. In so making use of (’ox Island she was not entering a 
Canadian port for any one of those “innocent and mutually 
beneficial purposes” which were detailed by Mr. I‘helps in 1881» 
in the Davitl 7. Adams ease, set out in vol. 1. Moore’s Inter
national Law Digest (IDOfi), pp. 818 rt su/, and 847, which may 
in appropriate circumstances be well regarded with a lenient 
eye.
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It follows, therefore, that the “Valiant” has. hy said entry 
of “sueh waters for {a < purpose not permitted” committed a 
breach of said sub-sec. i b >. and is liable to seizure and forfeiture 
as therein provided. The objection was taken that as she was 
seized outside the three mile limit, she is not liable to seizure 
under the decision of this Court in Tin l\ 'imj Tin Ship 
“North” (1905), 11 B.C.R. 473, affirmed by the Supreme Court 
of Canada sub mon. Tin Ship "North" v. Tin Kim) (1906). 
37 Can. S.C.R. 385. which it was argued does not extend to an 
infraction of sub-sec. (/>). A perusal of that case, however, shews 
that there is no such distinction, and that the same right of 
seizure exists in regard to that sub-section as to sub-sec. (n>, 
which deals with fishing only. This is clear from file judgment 
of Mr. Justice Davies, with which Mr. Justice Maclennan con
curred. at p. 394, as follows:

I think the Admiralty Court, when exercising it-, jurisdiction, i- hound 
to take notice of the law of nations, and that hy that law when a vessel 
within foreign territory commits an infraction of its laws, either for the 
protection of its llslierics or its revenues or coasts, she may lie imtned 
lately pursued into the open seas lievonth the territorial limits and there

And Mr. Justice Idington says, at p. 493:—
The fundamental right existed to -.o legislate that a foreign vessel 

might heroine forfeited for non-observance of a municipal regulation, and 
lie seized beyond the three mile zone. This right has been repeateilly 
asserted hy legislation relative to breaches of shipping laws, neutrality 
laws, and customs or revenue laws, as well as the case of fisheries.

But. while I should feel justified in condemning the “Val
iant” on this charge alone, I prefer also to consider the other 
charge of unlawful fishing, because of the misapprehension that 
may have existed in regard to liberties or rights under Con
vent ions, but I trust that hereafter the owners of foreign fishing 
vessels will be careful to ascertain what their rights and duties 
are before venturing into these Canadian waters. I make this 
observation and give this warning, because, in the course of the 
many years' experience I have had in trying cases of this descrip
tion in this Court. I take judicial cognizance of the fact that 
immense damage has been done to Canadian fisheries on this 
coast by foreign vessels using these waters and bays and natural 
harbours as shifting and temporary headquarters from which 
they have for years made repeated sudden and secret raids upon 
adjacent Canadian fishing banks. These acts are a gross “abuse” 
(to use the word employed in the Convention of 18181 of inter
national hospitality, and the presence of such vessels in such 
localities without good and sufficient cause is calculated to raise 
a just suspicion of their motives and conduct. I again draw 
attention to this apt language of the Chief Justice of the I’nited

CAN.
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CAN. State*» (.Mar»liall) uttered in lin* va ni of Tin Eschatnjt (1812),
Ex. <
1914

7 Cranch lit» at 144. vit et 1 hy me in tin- Sortit case. 11 B.C.R. 
at 470, as follows :—

The Kino
Wlii'ii mvrvhniit vemivl* enter (foreign portsi fur the purposes of 

traite, it wmiId lie nlivimiHly ineiinveiiii'iit nml ilnngmimi to society, hihI
•V*U«T." won hi Niilijeet the law* to continual infraction, ami the Government to 

ilegrailation, if Mich . . . merchants iliil not owe teni|Hirar\ anil local
Martin, L.J.A. allegiance, ami were not uineiinlile to tin* jiirisilictinn of the country.

But, leaving this aspect of the matter, and turning to con
sider tin* facts of the present seizure, it is sutlicient in the view
1 take of the matter to say, in addition to the facts already 
stated, that the question as to whether or no the “ Valiant " was 
tishing within the three mile limit primarily depends upon the 
contention of the Crown that the halibut which were discovered 
in her hold that day packed in ice were caught that morning. 
She was first observed at 11.25 a.in.. and was pursued and 
finally overhauled at 12.2W, when Captain Xewcombe. accom
panied hy Chief Ollieer Moore, went on lsiard her. The master 
of the “Valiant," John Courage, says, in brief, that said fish 
(about two thousand, five hundred pounds in all i had all been 
caught the evening before between ti and 9.15 o’clock at a point 
outside the three mile limit, and that lie had gone to a bay or 
natural harbour in Cox Island, near by. to spend the night, 
which bay he reached alsmt midnight. Next morning about 
six o’clock, the day being fine and clear, lie left to return to 
the same halibut bank, passing the N.W. corner of Lanz Island 
on the way, and then setting a course about N.W. by W. iW.,
• which lie had taken bearings for the night before, so as to reach 
said bank) ; and after proceeding on that course about an 
hour, at a speed of about 5 knots, the engine broke down and he 
had to lie-to for repairs, which took all on board (except the 
cook) alsmt three hours to make, and the vessel during that 
time drifted about carried by the tide, which was setting in an 
easterly direction between Lanz and West Haycock Islands, till 
a quarter past eleven when the vessel started again, on a N.W. 
course, and ran on it for about 15 minutes, when the master took 
soundings ; then ran on again for ten minutes and sounded 
again; then ran on for eight minutes more and sounded again ; 
and he had, he says, just satisfied himself that he had reached 
the fishing bank when the “William Joliffe” was observed coin
ing up just as the dories were being set out.

Cp to tills time the master affirms that no fishing had been 
done or attempted, and if bis story is true, then he is not guilty 
of this charge, because lie was at the time of overhauling and 
preparing to fish well outside the three mile limit. It will 
consequently be seen that if the contention of the Crown is cor
rect that the fish were caught that morning his story cannot be



16 D.L.R. | Tin: Kim; v. Tin: **Valiant." Sl’H

true, «ntl the tisli must have been caught within the three mile 
limit. It is not asserted by the Crown that the vessel fished out
side the limit, but that being, or having been, engaged in fishing 
within tin* limit she stood out to sea to escape from the approach
ing Government ship which, being much larger, was visible to 
her a long way off. This fact of the time of the catching of the 
fish must then lie determined and is of the first consequence.
I have deliberated longer than usual over the facts of this ease 
because the seizure of a vessel is an unusually serious matter, 
and because of the forcible manner in which Mr. Maeneill has 
presented his client’s ease, and the result is. that I find I van 
reach only one conclusion, which is. that the fish were caught 
that morning within said limit. The evidence of Captain New- 
combe of tin* state of the three halibut which lie took out of 
the ice in the hold is. that “They were all alive, everyone I 
handed up; they were good lively fish, all flapping on deck," 
and this is confirmed by Moore, who says they “were alive— 
quite lively’’ and “wriggled on the deck’’ close by the feet of 
tin* master of the “Valiant.” To meet this testimony there is 
the denial of the master, and of his cousin Mark Courage and 
Veter Kunde, that there hail been any fish caught that day. and 
evidence was also given by various witnesses as to the length of 
time halibut will live or shew signs of life out of water on ice. 
or otherwise, under varying conditions. No evidence, however, 
was adduced that could reasonably explain the degree of vitality 
exhibited by these fish on the theory that they had been caught 
the previous night before 9.1.1 ami since kept in ice, and the 
testimony of Captain Newcombe, who is the most experienced 
and reliable of all the witnesses on the subject is opposed to it. 
Moreover, this view is further supported by the fact that certain 
of the dories and skates of gear “had every appearance of 
being just hauled out of the water, and. lastly. I am the more 
inclined to reject the story of Captain Courage, because I regret 
to say the answers he gave to Captain Newcombe were unques
tionably untrue, both as regards his statement that there was 
nothing but bait and ice in the hold, and that he had not been 
inside the three mile limit that day. and also, later, after be 
admitted that lie had been inside, that lie had gone in only for 
the purpose of getting his position. In view of these deliberate 
misstatements, no Court could give credence to his evidence, as 
against that of witnesses of unimpeacbed veracity, and since 
the facts on vital points are irreconcilably in conflict. 1 have no 
other course open to me than to find them against the defendant. 
It would now be unprofitable to go into other features of the 
case, and express my opinion thereon, so I shall content myself 
with saying, generally, that they have not escaped my attention.
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CAN. Tin* result is, that judgment will hv entered against the
,7^, “Valiant," and she is. together with her tackle, rigging, apparel, 
UH4 furniture, stores and cargo, hereby forfeited to the Crown.

Jinh/im nt fortin Crown.

CANADIAN PACIFIC R. CO. defendants, appellantsi v. McDONALD 
CAN. i plaintiff, respondent i.
S. C. Supreme Court of ('amnia. Sir Charles Fitz/Milriek. C.J.. barks, Idington. buff, 
15,13 Anglin and Hr odeur, JJ. December 23, 1913.

1. Am al (§11 A 35)—To Nit-hkme Covkt of Canada—Amoi nt in i>is- 
itte—Workmen's compensation casks.

An appeal to the Supreme Court of Canada from the King's Bench 
iQuc. i is not shewn to he within the jurisdiction as involving a matter 
in controversy to the sum or value of two thousand dollars (It.S.C. 
1906. eh. 139, see. At»], and will he (plashed for want of jurisdiction, 
where the defendant employer is the appellant from a provisional 
judgment under the Workmen's Compensation Act tQuv. i for $450. loss 
of tlie workman's earnings for six months, and for an annuity to the 
workman of $337 , . only so long as his physical condition as 
affected by the injury justifies the continuance of the compensation, 
and subject to change within a four-year period, if the appellant ad
vances no proof of its actuarial or commercial value in view of the con
tingencies of the payments and the inalienability of the compensation 
itself: no capitalization of the "rent" payable to the under
the Workmen's Compensation Act, 9 Kdw. VII. (Que.), eh. 60, can he 
considered on the question of jurisdiction until the exercise of the option 
as to payment to an insurance company of a sum not exceeding $2.000 
on the measure of permanent incapacity being ascertained.

I Lapointe v. Montreal Colin benevolent Society. 35 Can. S.C'.K. 5, 
and Aqueduct Co. v. Verrelt, 42 Can. S.C.lt. 150. referred to: McDonald 
v. C.C.Il,, 7 D.L.R. 13S, 22 Que. lx.It. 207, appeal therefrom quashed.]

Motion to quash an appeal, for want of jurisdiction, from the 
tatouent jU(|gIm,nt uf 11,(. Court of King’s Bench, appeal side, McDonald 

v. Canadian Pacific II. Co., 7 D.L.R. 138, 22 Que. K.B. 207, 
affirming the judgment of Fortin, .1., in the Superior Court for 
the District of Montreal, by which the plaintiff's action was 
maintained with costs.

Vipond, for the respondent, supported the motion.
Holden, K.( '., contra.

ntXXEaj Fitzpatrick, C.J.:—This is a motion to quash for want of 
jurisdiction. The question raised is not free from difficulty, hut, 
after careful consideration of the Act " the jurisprudence of 
this Court, I have come to the coni' that the motion must 
he granted.

The between the parties to this litigation is with
respect to the right of the plaintiff to compensation for injuries 
measured by the terms of the Workmen's Compensation Act of 
the Province of Quebec, and the question is: Does the thing in
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controversy amount to the sum of $2,(MX)? (See section 40 (c), 
Supreme Court Act.)

The compensation payable to an injured workman, under the 
Act, takes the* form, in the ease of permanent incapacity, of an 
annual “rent " or pension which continues during his life; but, 
as its amount is subject to revision (see see. 20 of the Act), it 
cannot be said to be a life rent within the ordinary meaning of 
that term (Planiol, vol. I. Nos. 2251 and 2783). The quantum 
of the rent is determined by the extent to which the earning 
power of the plaintiff has been reduced as the result of the injury 
received. That is the basis of the compensation, so that, if his 
earning power improves at any time within four years after 
judgment rendered (see. 20), the amount of compensation awarded 
is liable to be reduced on cause shewn, and. if that earning power 
is restored, the right to compensation ceases altogether. There 
is this other element of contingency to be considered the uncer
tainty of human life— and, in the present ease, on tin- medical 
evidence, I gather that the expectation of life is very short.

It is true that the Act (V Kdw. VI1. eh. 00) provides, by see. 
2 (c), that the capital of the “rent” shall not, except in the case 
mentioned in article 5, exceed 82.000. This does not mean that 
the employer is entitled, on payment of that sum. to escape his 
liability. The purpose of the statute, following the principle of 
the French Act, is to introduce periodical payments in lieu of a 
capital payment so as to protect the workman and the employer. 
The combined effect of sees. 2 (r) and 0 is to enable the workman 
to demand, as soon as his permanent incapacity to work is ascer
tained, that the “rent " payable to him shall be capitalized, and 
that the capital which will produce this “rent“ reduced to 
82,000 if it exceeds that sum—shall be paid not to himself, but to 
an insurance company. It is to be observed also that there is 
grave doubt as to whether it can be said that the permanent in
capacity to work can be ascertained until the four years' period, 
during which the amount of the pension is subject to revision, 
has expired. In any event, it is only when this option is exercised 
that any “capital of the rent “ comes into existence. That being 
the measure and the nature of the plaintiff's right, is it possible 
for us to say that there is in controversy between the parties a 
thing which lias a value realizable in money to the extent of 
$2,000? I fail entirely to see how a right, the existence of which 
is dependent upon so many contingencies and which, under the 
terms of the statute is intended to provide the workman with a 
pension payable quarterly only so long as his physical condition as 
affected by the injury is such as to justify its payment, can be said 
to have any commercial value at all. It is not a thing which is 
in commerçât, more particularly in view of those provisions of the 
statute which make the pension inalienable, not seizable (sec. 12), 
and subject to revision by the Court as above stated.
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The practice of this Court in eases arising in Quebec seems 
to he against our ion. In Tounsignant v. County of
Xicolet, 32 Can. S.C.R. 353, Taschereau, J., speaking for the 
Court, said:—

It is svttlcil law that neither the probative force of the judgment nor 
its collateral eflfects. nor any contingent loss that a party may suffer by 
reason of a judgment are to be taken into consideration when our ion
depends upon the pecuniary amount.

In Talbot v. (iuitmartin, 30 Can. S.C.R. 182, the relief asked 
for included a condemnation to pay SI8.000, money alleged to 
have come into the < of the appellant, and, notwithstanding, 
the Court refused to entertain the appeal. The last ease is La 
Compagnie d'Aqueduc de la Jeune Lavette v. Verrett, 42 Can. S.(\R. 
150, in which it was held that this Court was without jurisdiction. 
In that case the plaintiff asked for a declaration that certain 
rights and privileges to construct an aqueduct were exclusive. 
The value of those rights was shewn, on affidavit, to far exceed 
the appealable amount.

On the whole, therefore, I am of opinion that we are without 
jurisdiction, because, as the Chief Justice said, in Macdonald v. 
Caliran, 28 ( an. S.( \R. 258, “there is no direct claim for a definite 
sum of 82.000," or as the Chief Justice said, in Lapointe v. The 
Montreal Colice Benevolent and Tension Society, 35 Can. S.C.R. 5, 
the “value of the demand is a contingent one depending upon his 
life.”

It may be that I have been influenced in reaching this con
clusion by the fact that the Quebec Wi ' it's Compensation 
Act specially limits appeals (see sec. 22), and to allow an appeal 
here in a case like this would be contrary to the spirit of the Act. 
In any event, in case of doubt, the question should be resolved 
against jurisdiction. Interest reipublicœ ut sit finis I ilium.

Davies, J. (dissenting):—!>ur jurisdiction to hear this appeal 
<.iiwi.itn«) jH challenged by a motion to ground that the “matter

in controversy" does not “amount to the sum or value of $2,000,” 
within see. 40 of the Supreme Court Act. The action was one 
brought by a workman against his employer under the Workmen's 
Compensation Act of Quebec, R.S.Q. 1909, art. 7321 et seq. 
The claim of the plaintiff was to recover $450 for one-half year's 
earnings during incapacity to earn wages before action and also 
for a life rent or indemnity of $.337 jht annum. The judgment 
awarded the plaintiff a life rent of 8247.50 |ier annum to commence 
on the 24th December, 1911.

The capitalized value of this life rent or annuity at 3% would 
amount to $8,200; at V to $0,175; at 5% to $4,940; and at 6% 
to $4,116.60; and if such capitalized value can be taken to In
directly involved in this case as a matter in controversy between 
the parties no doubt could exist as to our jurisdiction.
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While in the ordinary case of a life rent or annuity its value 
would be simple of calculation, in cases such as this its continuance 
would be subject to so many contingencies that its value would be 
difficult, if not impossible, for an appeal Court to determine. 
That value would depend largely upon the condition and state 
of health in which the injuries of the annuitant arising from the 
accident left him. The ordinary annuity tables, owing to the 
contingencies arising from the condition and state of health of 
the workman, might be quite inapplicable and the difficulties of 
placing an estimate upon its value almost insuperable.

The evidence in the record of the case we have now before us 
affords an excellent illustration of these difficulties; and if we 
were driven to estimate the value of the life-rent from this evidence 
we might well conclude that the case is not within our jurisdiction.

The two medical men examined as experts differed on some 
material <. Dr. De Martigny's opinion was that as the 
result of the accident two surgical operations were necessary, one 
to cut off one of the workman's legs very high up near the thigh 
and the other to cut off one of his arms. I)r. Archibald did not 
concur in this view so far as the arm was concerned.
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For us, as an appeal Court, to attempt to determine the 
contingencies of life or death which might follow one or both of 
these operations so as to estimate the value of the life-rent and 
determine whether we have jurisdiction to hear the appeal is a 
course which, I feel certain, our Supreme Court Act never con
templated as one of our duties: Lapointe v. Montreal Police Benefit 
Pension Society, 35 ( 'an. S.( Ml. 5. It seems to me, however, that 
the Workmen's Compensation Act relieves us of all these diffi
culties and establishes the value of the life-rent for us. Article 
732b of the Revised Statutes of Quebec ( 19011) reads as follows: -

As hoim iis the permanent incapacity to work is ascertained, or in case 
ot person injured within one month from the date of the agree
ment between the employer and the parties interested, or if there he no agree
ment. within one month from the date of the final judgment condemning 
him to pay the same, the employer shall pay the amount of the compensation 
to the person injured or his representatives, or, as the case may be, and at 
the option of the person injured or of his representatives, shall pay the capital 
of the rent to an insurance company designated for that purpose by order in 
council: 9 Edw. VII eh. 06, sec. 9.

That section confers upon the injured workman, who has 
obtained judgment for a life-rent, the right to demand payment of 
“the capital of the rent to an insurance company designated by 
order in council," and imposes upon the employer the obligation 
to make the payment of such capital when demanded.

That being so, it appears to me that the capitalized amount of 
the life-rent awarded the workman is a matter in controversy 
in this action directly flowing from the judgment awarding the 
life-rent itself ; and it being declared by art. 7322, sub-sec. 2,
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that the capital shall not exceed 82,000, in cases such as thr 
that at least is in controversy.

The Workmen’s Compensation Act of Quebec, by imposing 
the obligation upon the employer of paying over the capital 
representing the life-rent to a company as security, in part at 
least, for the payment of the life-rent to the workman, has put 
a statutory value for that purpose upon the life-rent.

In my opinion such a correlative right and obligation arising 
directly from and being a direct consequence of thft judgment 
awarding the life-rent gives us jurisdiction in cases where such 
capitalized value is not less than 82,000. which it obviously is not 
in this case.

The statute does not release the defendant from its obligation 
to pay the life-rent adjudged to the plaintiff, but capitalizes it at 
an arbitrary maximum limit of 82,000. It confers upon the 
plaintiff the right within one month from the date of the final 
judgment to compel “payment of the ' life-rent (not
exceeding 82.000) to an insurance company.”

In the case now before us that maximum limit would obviously 
lie the sum which the plaintiff had a right to demand should be 
paid and which the defendants were bound to pay over. Unless, 
therefore, we are prepared to say that we could enter upon a con
sideration of the contingencies or possibilities under which that 
82,000 might be reduced it seems to me the appeal is within our 
jurisdiction.

IDINOTON, J., concurred in the opinion of the Chief Justice.

Dvff, J.:—The question to be determined on this application 
is whether or not we have jurisdiction to entertain the appeal 
under sec. 40 (c) of the Supreme Court Act; in other words, 
whether in the suit out of which this appeal arises “the matter 
in controversy . . . amounts to the sum or value of 82,000.”

The effect of the accident from which the respondent suffered 
was to produce “an absolute and permanent incapacity” within 
the meaning of art. 7322 (a) of the Revised Statutes of Quebec, 
1001), and the respondent, therefore, became entitled to a “rent ” 
for life equal to 50% of his yearly wages, subject to any question 
which might arise under art. 7322 (2), R.S.Q. 1001), and to the 
contingency of “revision” under art. 7340. The respondent, 
moreover, is entitled, at his option, under art. 7321), R.S.Q. 11)01), 
to require the appellants to pay the capital of the “rent” to an 
insurance company “designated for that purpose by ordcr-in- 
couneil.”

It seems to be manifestly impossible to say that the amount 
“demanded” by the respondent in his action was equal to the sum 
of 82.000. The respondent “demanded” a judgment entitling 
him to a life-annuity which, in the aggregate, might or might not 
amount to that sum. I think that is not sufficient to bring the

14

460^6^



16 D.L.R. | <\ r. It. v. Me Don au). 835

ease within the first alternative» of sub-sec. (c) of sec. 40 of the 
Supreme Court Act.

As to the second alternative ground of jurisdiction, under that 
sub-section, I am inclined to think that “the matter in contro
versy” can only “amount to . . . the value of $2,000.”
within the meaning of the words to be construed, when the plain
tiff is claiming something other than the mere payment of money. 
That seems to be the more natural construction, and it was, 
moreover, the view which was taken by this Court, apparently, 
in La innate v. Tin Mont mil Poliu Hi ni roh nt anti Hinsion Soiiiti/, 
35 Can. S.C.IC 5. Assuming, however, that in this case “the 
matter in controversy” ought to be regarded as the right claimed 
by the plaintiff to In- paid the statutory annuity subject to the 
statutory incidents and conditions (and that the case, conse
quently, is covered by the sub-section in question, if the value of 
that right can be said to amount to $2,000), I think the appellants 
still fail because there are no grounds before us justifying the 
conclusion that the right claimed and established has a value 
equal to that sum. Unfortunately the accident has left the re
spondent’s expectation of life in a state of very grave uncer
tainty, and not only has no attempt been made to put a capital 
value upon the right established by the judgment lie has recovered, 
but it would seem that any attempt to do so could hardly, in the 
circumstances, be expected to result in any conclusion sufficiently 
definite to serve as a guide for the purposes of this application.

Counsel for the appellants rested exclusively upon the pro
vision of art. 7322 (2), arguing that this enactment was a statutory 
declaration as to the value of the annuity when the incapacity 
is permanent. I am afraid I cannot follow this contention. 
There is nothing whatever to indicate that, in fact, the legislature 
had in mind any such object in framing this provision; in any case, 
it would still be our duty to apply sec. 40 (r) of the Supreme Court 
Act according to the proper construction of the words used by 
the Parliament of Canada, and we should be obliged to hold that 
our jurisdiction, under that provision, only arises when “the mat
ter in controversy” is, in fact, shewn to amount to “the sum or 
value of $2,000." The requirement imposed by art. 732!I, 
It.S.Q. 1909, by which the employer comes under an obligation 
to pay the capital of the “rent” to an insurance company, does 
not help the appellants. It may be open to dispute whether, on 
the one hand, this article contemplates that the incidence of tin- 
obligation established by the judgment shall fall thenceforth 
upon the insurance company exclusively (the employer being 
relieved and the amount to be paid being determined by arrange
ment between the employer and the insurance company), or, on 
the other hand, the sum here required to be paid to the insurance 
company is merely intended to stand as security for the due 
performance by the employer of his obligation. Whichever view
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l><‘ taken of the effect of the article it can give no help to the appel
lants on this application. If the moneys paid are intended to 
stand as security only, then it seems plain that such an obligation 
to provide security, as a right incidental to the judgment, can 
afford no final criterion for determining the value of tlie matter 
in controversy in the proceedings leading up to the judgment. 
If. on the other hand, it is to be regarded as the purchase price 
of an annuity to be paid to the plaintiff by the insurance com
pany. we have no means before us of ascertaining, with any degree 
of certainty, the amount of it; and until, at all events, the sum 
has been actually determined by payment, the attempt to ascer
tain the probable amount of it, in effect, resolves itself into an 
attempt to appraise the value of the plaintiff's right with all the 
attendant difficulties already indicated.

Anolin, .1.: -Our jurisdiction in this appeal depends upon 
whether the matter in controversy, according to the plaintiff's 
claim based on the It.S.Q. IlMMI, arts. 7321 et my., amounts to the 
sum or value of 82,000: Supreme Court Act, sec. Hi.

Kxeept the decision in the case of Lapointe v. Montreal Police 
Hcnejit Pension Society, 3f> Can. S.C.IL f>, I know of no authority 
binding on this Court which requires us to hold that where the 
plaintiff's right to an annuity or pension is the subject of litiga
tion, the value of the matter in controversy is to be deemed limited 
to the amount of the first annual payment. There are dicta of 
some .bulges susceptible of such an interpretation, to be found in 
cases in which the actual claim in the action was limited to a single 
instalment of a periodical payment. But these eases are so ob
viously distinguishable that reference to them is unnecessary. 
In such cases it is the settled jurisprudence of this Court that 
jurisdiction will not be entertained, although the effect of the 
judgment in appeal may be to determine the rights of the parties 
in regard to payments which, in the aggregate, must amount to 
a sum greater than 82,000. Although it is on the authority of 
such cases that the Iji/nnnte, 3f> Can. S.C.IL 7», decision is based, 
under the doctrine of stare decisis I bow to its authority, but, if 
free to do so, I would respectfully decline to follow it. All ordin
ary annuity or pension has a market value capable of ascertain
ment and that value is the amount in controversy where the judg
ment in the action determines directly the right to the entire 
annuity or pension and all future payments thereof are exigible 
by process issued under such judgment. The Im pointe case, 
however, is not decisive of the question of jurisdiction now before 
us. In the present ease, as is pointed out by my Lord, the Chief 
Justice, we are not dealing with an ordinary annuity. The 
pension, or the “rent,” as the statute terms it, awarded by the 
judgment is inalienable, and its amount is subject to revision 
during the ensuing four years and to reduction if the plaintiff's
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earning capacity should increase. (Art. 7310.) Tin* evidence 
of I)r.dvMnrtignv discloses that tin- plaintiff may have to undergo 
one or perhaps two serious and perilous operations in the near 
future. It is not unreasonable to assume that in determining 
the amount of the compensation awarded this view of the situa
tion was accepted. There is no evidence before us of the plain
tiff's expectation of life. In the peculiar circumstances of this 
case it would probably be very difficult to obtain testimony, and 
it would seem to be extremely unlikely that reliable actuarial 
evidence could be procured that the annuity or pension claimed 
by the plaintiff, if awarded as claimed, would have a value of not 
less than 82,000. I'pon that aspect of the case, quite apart from 
the authority of the Lapointe decision, I would not be prepared 
to affirm jurisdiction.

The matter in controversy, however, is to be regarded from tin- 
point of view of the defendants as well as from that of the plaintiff. 
It is true that in extent the plaintiff's right and the defendants' 
responsibility are correlative; but the real value of the matter in 
controversy may perhaps be better appreciated if regarded from 
the point of view of the liability imposed upon the defendants, 
who are seeking to appeal. 1'nder art. 732V the defendants may. 
at the option of the plaintiff, be required to “pay the capital of 
the rent to an insurance company designated for that purpose 
by order in council." It is this feature of the present case which 
distinguishes it from Lapointe v. Montreal police Henejit amt 
tension Society, 3"> ( ‘an. S.( ‘.It. 5. By sub-sec. 2 of art. 7322 it is 
provided that :—
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The vapiliil of the rents shall not. however, in any ease, exeept in the 
ease mentioned in art. 7325. exceed S'J.tMKt

The present case is not within art. 732f>. As a direct result 
of the judgment in many cases under the Act, the defendants may 
be required to pay to an insurance company a sum of 82,000.

It has been suggested that this sum is to be paid merely by 
way of security; that it remains the property of the defendants 
to be repaid to them when the rent ceases; and that payment 
of it does not relieve them from their liability to pay the rent 
itself. If that be the purpose and effect of the payment of the 
capital to an insurance company, there is, no doubt, much to be 
said in favour of the view that the capital so payable is not the 
real matter in controversy between the parties, but only something 
incidental to the claim and judgment, which does not confer 
jurisdiction : Talbot v. (iuilniartin, 30 Can. S.C.R. 182.

As at present advised, I am, with respect, unable to take that 
view of the legislation. Nowhere in the Act is it stated that tin* 
capital of the rent to lie paid to the insurance company, under 
art. 732V, is to stand merely as security. On the contrary, by 
art. 7331 provision is made for determining the conditions upon 
which the LieutennnMîovernor in Council may authorize insur-



Dominion Law Reports. 116 D.L.R.8:w

8.C.
1913

(' P Rt 

MvDoxali

ance companies “/<> pay the said rents in virtue of this sub-section.” 
And. by art. 7310. it is provided that the compensation shall be 
secured by a privilege upon the defendant’s property “so long as 
the sum necessary to procure tin* required rent has not been paid 
to an insurance company."

In view of these provisions of the statute, the purpose of the 
payment of the capital of the “rent” provided for by art. 7320 
seems to me to be not the giving of security for the continued 
payment of the rent itself by the defendants, but the purchase or 
procuring for the plaintiff, from an authorized insurance company, 
of a pension or annuity equal in amount to the compensation to 
which the judgment entitles him. Subject to a possible right of 
refund pro tnnto in the event of a revision of the compensation 
under art. 7310. the capital, when paid to the insurance company, 
would, in the view which I suggest, cease to be the property 
of the defendants and become the property of tin1 insurance 
company, which would, thereafter, assume the* sole liability for 
the rent. If this were not intended, but the real purpose were 
merely the giving of security for the future payment of the rent 
by the defendants, 1 find it difficult to understand why an insur
ance company should be selected as the depositary. If as a direct 
result of the judgment, therefore, the defendants would be liable, 
at the plaintiff's option, to pay a sum of .82,000, I would be pre
pared to hold that they might appeal to this Court. From their 
point of view, in that case, their liability to pay a sum of 82,000 
would be a real matter in controversy in the action. But it is 
not, in the present case, necessary to determine what is the proper 
construction of the Quebec legislation, ami as the question was 
not argued, it is not desirable to do so.

On the view of the statute to which I am at present inclined. 
the1 82.000 is a maximum and it was not intended to require the 
defendant to pay that sum in every case regardless of the physical 
condition or the state of health of the plaintiff, in many cases in 
which an annuity larger than that awarded to the present plaintiff 
is given, the nature of tin* injuries sustained or the delicate health 
of th<‘ injured person would enable the defendant to procure an 
insurance company to undertake his obligation for a sum less 
than 82.000. No doubt it is the policy of the Government to 
authorize a sufficient number of insurance companies to deal in 
these “rents” to secure to defendants the benefit of real com
petition. To determine what capital sum a defendant would be 
required to pay under the statute, in order to procure for the 
plaintiff a “rent” from an insurance company, would necessitate 
the giving of evidence on which a finding of the plaintiff’s expecta
tion of life under all the circumstances of the case could properly 
lx- based, ami actuarial testimony of the marked value of his 
annuity based upon such expectation. The contingency of re
vision would also have to be taken into account. I cannot think
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that tin* Supreme Court Act contemplates our entering upon such CAN-
an inquiry to determine jurisdiction. But if it does, we have not
the necessary evidence in the present case. Upon the material iôi:i
before us it is not possible to say what is the market value of the ----
plaintiff's annuity; it is not possible to say what sum the defend- •’ Wv 
ants might lie required to pay as capital of the rent to an insurance McDonald. 
company under art. 7B2D. It is, therefore, not established that 
the matter in controversy amounts to the sum or value of sJ.OUU.

1 or these reasons I concur in granting the motion to quash 
this appeal.

Brodkvr, 1 concur with the Chief Justice.
Appeal (piaxhvd with costs.

Anglin. .1.

BUTCHER v. STUCKEY ALTA.
IHurla Niipnmr Court. Scott, ./. ■hiiiinirii "JT. till I.

1. FlKKH I * I a—U)—I" HUM TlIBKHIILNIi I XI.IXI l'.\ I l.l KK TO KXTINM IHII. j„j, 

WImt*» tin* ilefemtniit in removing liis tlimailing engine from the 
plaintiff** premises, upon which In* luul Im'vii threshing grain uniler 
vontravt with the plaintiff, take* inellieient mean» to extinguish tie 
ash-pile from his engine with the result that lire apreaiU therefrom, 
the omission constitutes negligence.

Action for damages to the plaintiff’s grain and granary statement 
alleged as caused hv tin* defendant's negligence in omitting to 
extinguish the ash-pile from his threshing engine upon quitting 
the premises, and for wrongful seizure under a threshers’ lion.

Judgment was given for tin* plaintiff' on tin* négligence claim 
and for the defendant as to the alleged excessive seizure.

•/. IV. McDonald, for the plaintiff.
./. L. Fawcett, for the defendant.

Scott, J. : The plaintiff's* claim is for for damages to scoit.j. 
their grain and granary by (ire which they alleged was caused 
by the defendant’s threshing engine, and $*00 damages for 
wrongful distress and sale by the defendant of certain grain.

The defendant was threshing for the plaintiffs on their farm, 
and having finished on October 2. 1(112, he removed his engine 
and threshing outfit about 3.30 p.m. on that day. One of the 
plaintiffs, who lives about half a mile distant, was tile first to 
sec the fire, and he saw it about an hour after the engine was re
moved. It is not shewn how long it had been burning before lie 
saw it. The engine had been stationed about 30 or 40 feet west 
of the granary and a strong wind was blowing from the west 
that afternoon. There was a conical pile of ashes at the place 
where the engine was stationed and the grass and straw around it 
and between it and the granary were burned. This affords strong 
evidence that the fire had spread from the ash-pile. For the 
defendant it was shewn that it was the custom to sprinkle 30 or 
40 times a day the ashes as they were removed from the engine.
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This whs unimlly done by h hose from tin* boiler under 120 
pounds pressure, but it appears that, at tile time the engine was 
removed, they were sprinkled from a pail, with the probable re
sult that the tire was not wholly extinguished.

That the tire started from the ash-pile is the only reasonable 
theory, as it appears that no one had been near the place from 
the time the engine was removed until after the fire started. I- 
therefore, hold that the lire was «lue to the negligence of the 
defendant.

The détendant broke open tin* plaintiffs’ granary ami re
moved therefrom and sold certain grain belonging to them. Me 
claims that he was cntitb'd so to do by virtue of a thresher's lien.

The «piantity of grain removed and sold by the defendant was 
slightly in excess of that required, when sold at the marlml price, 
to satisfy bis lien and the cost of hauling same to market at 
the rate of TfuU. per bushel. The excess amounted to $17.50, 
for which amount the defendant delivered to the plaintiffs a 
marked cheque stating it on its face to be the balance in full 
of threshing account. Plaintiffs never presented the cheque for 
payment. It is now on the fib's of the Court, and, in view of what 
I am about to state, I see no reason why it should not be delivered 
to the plaintiffs or why they should not obtain payment thereof 
from the bank on which it is drawn. 1, therefore, order its 
delivery to them. It is open to question whether the defendant 
was entitb'il to sell the grain held by him under his thresher’s 
limi without first obtaining, by the necessary proceeding, tin* 
authority of the Court to do so. but it is unnecessary for me to 
decide that «piestion, as I am of opinion that the plaintiffs have 
not suffered any damage by bis act. The grain was sold at 
tin- then market price and there is no evidence that the market 
price lias since increased and the amount deducted by bim for 
hauling tin- grain to market ami disposing of it was not in excess 
of the amount he would be reasonably entitled to.

The plaint ill's claim that 1.342 bushels of wheat were dam
aged ami 303 bushels totally destroyed by the fire, in all 1.645 
bushels. 'I lm only evidence as to the ipmntities was that of one 
of tin* plaintiffs to the effect that about 800 bushels were totally 
destroyed ami about 700 bushels damaged, making 1,500 lmslmls 
in all. As they claim $480.50 in respect of 1,600 bushels, their 
claim should be reduced in proportion.

I give judgim'iit for the pl aintiffs for $465, made up as fol-

Loss and damage to grain .............................$420
Damage to granary .......................................... 45

$465
Plaintiffs will also be entitled to costs of suit.

nl (urordingly.
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VANCOUVER ENGINEERING WORKS v. COLUMBIA. B. C.

liritixh Columbia Supreme Court, Murphy, J. March 2fi, 1914. S. C.
1914

1. (’oltmitmoxs X\l) COMI'ANIKS (§ | \ ( i 1 Ui/1 I 1‘oWKKH OK OKKK'KItS-
Svol'K Ol AITAKKNT AVTHOR1TY MaNAOKK.

It in Hiiffirii'iit for |M‘rmms dt-ulitig with the managing director <if a 
company in the ordinary course of business and bond fide, if the articles 
of tin* company shew that he might have tin* ooxvehi which ho purports 
to have, and a promissory note taken in such circumstances is primd 
fade enforceable.

|Doctor v. People* Trust Co.. 10 l).|,.R. 192. applied.|
2. CoimiHATIOXS AM) COM CAM K~ $ IN" I) I 77/* I VltOMlssoltY Noi'K. COWEH

When* a company takes, within the purview of its charter powers, a 
chattel mortgage- to protect credits extended by the company, it may 
he within tin- ordinary scope- of its business, when such mortgage se
curity is threatened by a creditor of the mortgagor, to avert the- danger 
by giving tin- promissory note- of the- company as aelelitional security 
for the- creditor's elebt and so in effect protecting the- company’s own 
mortgage.

Action on a promissory notv made hv a company, the defence statement 
being that the company's memorandum of association does not 
authorize the transaction out of which the note arose.

Judgment was given for the plaintiff.
Martin Griffin, for the plaintiff.
U. C. Spinks, for the defendant.

Murphy, J.: The law on the validity of acts by officers of Murphy,j. 
a company is clearly laid clown in the judgment of Irving, J.A., 
delivering the judgment of the Appeal Court in Doctor v. People's 
Trust Co., 16 D.L.R. 192. It is sufficient for persons dealing with 
the managing director of a company in the ordinary course of 
business and bond fide, if the articles of the company shew that 
he might have the powers which he purports to have.

Section 27 of the articles expressly confers power to sign 
notes on the officers who did sign the one herein sued upon.
Tin* only remaining question is whether the memorandum of 
association authorizes the transaction out of which this note 
arose. The company’s principal object is that of contractors 
and builders, with particular reference to public, municipal, and 
private works, such as paving, etc. They may engage in, inter 
alia, the acquisition of stone, etc. They may do all acts and 
things necessary or convenient to carry out the objects of their 
incorporation.

Clearly, 1 think they can take chattel mortgages to protect 
credits which they may have extended. If they can, then, under 
the law as laid down in the above cited ease, a person dealing 
bond fide in the ordinary course of business is not called upon tc 
enquire whether such chattel mortgage is in fact given for a 

54—1« D.L.u.
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Haney, C.J.

purpose within the scope of the company's powers or not, where 
such person in no way relies on such chattel mortgage to establish 
his ease. 1 think also it may he within the ordinary scope of 
business for such a company, having obtained a chattel mortgage 
and being threatened by a creditor of the mortgagor, to give its 
own note as additional security for the creditor's debt, to the 
end that no legal proceedings be taken either to upset the mortgage 
or to impair possibly a security by judgment and execution, the 
result of which might be to end the mortgagor’s business. I 
think the plaintiff is entitled to judgment with costs.

./ udgmeni for plaintiff.

NEROS v. SWANSON.

Allurtn Suprcmr Court, Horn if, C.J.. Stuart, lint,, anil Simmons. .1.1.
April 25, 1014.

1 I AIM M K I Si VII I 020) LxI’KHT KVIIIKNCK— K.NOIXKKIt’s EHTIMATKS 
I "HUM 1*1.ANS.

A fimliug ill I h«- trial on I Ik- quantum of damages based on an engi
neer's estimate of quantities ascertained from plans will he reversed 
«■U appeal where a discrepancy, unnoticed at the trial, clearl> appears 
between the condition of the work as shewn by the testimony and that 
indicated l»v the plans, if the alterations in the work subsequent 
to the plans had necessarily made an estimate of quantities on the basis 
of the plans unreliable.

| A Y ran v. Swanson, 1 D.L.R. X33, varied.|

Appeal from the judgment of Scott, .1., Xeros v. Swanson, 
I D.L.R. 833, involving a finding as to the amount of damages 
based on an engineer’s estimate of railway construction work. 

The appeal was allowed and the judgment varied.
./. M. Macdonald, for the plaintiff, respondent.
O. M. Higgar. K.C., for the defendant, appellant.

Harvey, (The plaintiffs entered into a contract to do 
certain grading on the Canadian Northern Railway with the 
defendants, who were themselves sub-contractors of one I). F. 
McArthur. The work was to be completed by November 1, 1911. 
It was not completed by that time, and on the 27th of that month 
the defendants took the work out of the plaintiff's hands. They 
had the right to do this under the contract by giving three days' 
notice in writing. The notice was not given, and the learned trial 
Judge held that they had wrongfully ousted the plaintiffs. This 
finding is not now questioned, the only question raised on the 
appeal being the quantity of work done for which the plaintiffs 
are entitled to compensation. The learned trial Judge found 
that the plaintiffs were entitled to $3,159.10, from which must be 
deducted $2,735.52. the value of goods supplied by the defendants
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to plaintiffs, and gave judgment for the plaintiffs for the difference. 
$423.58. [.Xeros v. Simmon, 1 D.L.H. 833, 20 W.L.H. 17ô.|

The statement of claim alleges that the plaintiffs had ex
cavated 16,500 yards of material, for which, with 8120 for over
haul and 800 for grubbing, they were entitled to $8,002. and that 
there still remained under the terms of the contract 800 yards 
which they were prevented by the defendants from excavating, on 
which they would have made a profit of 880, which they claim 
as damages. This claim for damages was disallowed bv the trial 
Judge, and 1 think quite reasonably, because the work remaining 
to be done was the most difficult part of the work. The work 
consisted in excavating for a considerable cut and placing the ma
terial excavated on the grade at each end of the cut where filling 
was necessary. The cut is one of about 700 feet in length and 
between 15 and 20 feet in depth at the deepest place. According 
to the specifications, when the cut was completed it should be 
of a certain width at the base, and the sides should slope back 
at the ratio of 1 to 1. At first the cut was made with the 
requisite width at the base, but having the side walls practically 
perpendicular. On one side the proper slope was made and as 
well on the other side for about 75 feet at one end and a few feet 
at the other, ruder the engineer's instructions no attempt was 
made to slope the remainder, as it was intended to take the material 
back for some distance to fill in beyond one end of the cut. A 
commencement was made at excavating this when the defendants 
took the work out of the plaintiff’s hands. The plaintiffs and 
defendants thereupon requested Mr. (’happelle, the resident 
engineer for the railway, to measure the work, lie was unable to 
do this until the 2nd of December, at which time further excava
tion had been made, so that he was then unable to tell exactly 
how much of this subsequent excavation had been made by the 
plaintiffs. He therefore measured the cut as if the vertical wall 
were continuous throughout the length of the cut except as sloped 
at each end, telling the parties they would have to adjust between 
themselves the small additional amount of excavation. Some
time subsequently in January, a few days Indore the trial, the 
plaintiffs procured an engineer named Lynn to make a measure
ment and classification. Mr. (’happelle and the plaintiff Xeros 
gave him assistance and information from which he made his meas
urements and calculations, and Xeros swore that the information 
he gave was correct. The contract contains no provision for the 
ascertainment of the quantities, but the following evidence is 
given by Neros:—

(j. It was understood, of course, that you were to get paid on the 
C.N.R. engineer’s estimate? A. Yes.

Q. That is the way they all get paid. There is never a contract made 
on any railway work that is not on those terms, except day-labour? A. No.

Q. The engineers of the railway for whom the railway is being built.

ALTA.

S. C.
1914

Swanson.

Herrey, C.J.



844 Dominion Law Reports. [16 D.L.R.

ALTA. that is right, isn’t it? They give their surveys to the engineers of the rail
s. a
1014

way for whom the railway is being built? A. Yes.
(j. That is both as to quantities and classification? A. Yes.

Swanson.

Mr. Chappellc gave the quantity excavated as 7.174 yards, 
classified to amount to $2,700.81, not including the small ex
cavation referred to above, which the learned trial Judge states
“was shewn to be about 100 yards," which the same engineer 
classified to amount to $27.10. Lynn's measurement gave 9,210 
yards, classified so as to amount to S3,130.00. The learned trial 
Judge accepted the latter.

It is not necessary to consider whether we are bound to accept 
the measurements and classification of the railway engineer, 
because Mr. Biggar, for appellant, has shewn, to my satisfaction, 
that the difference between the two is apparent and not real. Mr. 
Lynn did not state what particulars he received to enable him to 
make his measurements and calculations, but he did produce a 
plan shewing the cross-sections for each fifty feet from which he 
ascertained the quantities. These cross-sections shew both sides 
of the cut sloped as they would have been if the work had been 
completed according to the specifications. In the deep part 
they shew also au excavation back of the sloped side, which is the 
one referred to as made for the purpose of obtaining further filling 
material. The quantity of this latter he measured and found to 
be 1,865 yards, which is not included in the 9,210, the total being 
11,075. The company's engineer, without having measured this 
excavation, estimated it at 3,800 to 4,000 yards, which, added to 
the quantity he ascertained by his measurements of 7,174, would 
make his total from 10,974 to 11,174, which is practically identical 
with Mr. Lynn’s total.

From Lynn’s plan it is apparent that if the information he 
received was correct it was insufficient or was misunderstood, 
and, in consequence, he has included what should not have been 
included, and his result is therefore erroneous. On the other 
hand, in view of the trial Judge’s finding that the quantity not 
included in Mr. Ohappelle’s estimate was shewn to be 100 yards, 
there seems no reason why his computation, with that addition, 
should not be accepted. The amount would then be $2,760.81 
and $27.10, or $2,787.91 instead of $3,130.60. The amount 
allowed should, therefore, be reduced by $342.69, the difference 
lietwecn these two sums.

The plaintiff Neros, on the day of the issue of the writ, swore, 
in an affidavit made for the purpose of attaching by garnishee 
proceedings the moneys owing from the contractor McArthur to 
the defendants, that the defendants were justly and truly in
debted to the plaintiffs in the just and full sum of $8,962, as 
shewn in par. 4 of the statement of claim. As above stated, this 
was stated to be for 16,500 yards of material excavated, though, 
as shewn above, the total quantity excavated was less than half 
that. In his cross-examination he stated that before he made
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the affidavit he had made a rough measurement of the work and 
found that it was alxmt 12,(KX) yards. He admitted also that he 
knew there was a contra account for supplies which he knew 
amounted to at least $1,300 or $1,400. In view of these facts, 
I am of opinion that the plaintiffs are not entitled to any special 
consideration either in the matter of costs or otherwise.

I would, therefore, allow the appeal with costs and vary the 
judgment in plaintiff’s favour by reducing it by $342.09, which 
would leave it at $80.90 with the costs appropriate to a judgment 
of that amount.

Sit art, J., concurred with Harvey, C.J.

Beck, J., concurred with Simmons, ,1.

Simmons, J.:—The plaintiffs were suit-contractors of the de
fendants between stations 180 and 205.0 on the Canadian Northern 
Railway. The plaintiffs’ contract consisted of making a cut and 
a fill between these stations. When the plaintiffs' contract was 
nearly completed, the defendant ousted the plaintiff and con
tinued the work of cutting away the hill for the purpose of making 
a fill beyond the limit of plaintiffs’ contract. A dispute as to 
the amount of earth removed from the cut by the plaintiffs arose, 
and both parties requested the resident engineer to estimate this 
amount, and this was done by him some five days after tlx- de
fendants took over the work, and In* estimated the amount due to 
the plaintiffs at $2,787.91. They were not satisfied with this, and 
employed one Lynn, an engineer, to estimate the amount which 
they had taken out.

The learned trial Judge found that the defendants had wrong
fully ousted the plaintiffs, and allowed them $3,130. GO on the basis 
of Lvnn’s measurement. [.Vero* v. Swanson, 1 D.L.R. 833, 20 
W.L.R. 175.j

It appears that when Lynn made his computation the de
fendants had removed a considerable part of the hill on the south 
side beyond the cut required by the plaintiffs’ contract. Lynn 
had to rely on what the plaintiffs told him as to how far south the 
plaintiffs’ excavations extended. The cross-cuts of sections on 
the work found by Lynn to have been excavated by the plaintiffs 
shew the south side to be sloping, as it would probably have 
been sloped if no more had been taken out than was required by 
the profile and sjiecifications of the railway company. The 
evidence at the trial warrants the inference that the south side 
of the cut was almost perpendicular when the plaintiffs ceased 
work, and I think the balance of probabilities is in favour of the 
view that the difference between the estimates of the two engineers 
is accounted for by this circumstance. The discrepancy between 
the actual shape of the cut on the south side as disclosed by the 
evidence (oral), and as shewn by the cross-sections of Lynn, 
apparently was not brought to the attention of the trial Judge, 
but it was the main ground urged before us for rejecting the
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estimate of Lynn, mid is the ground on mom hers of the
Court have convludvd that the judgment should be reversed and 
judgment entered on the basis of the estimate of Chappelle, the 
resident engineer.

I would therefore allow the appeal and enter judgment for the 
plaintiff for the amount found due in the judgment of the Chief 
Justice. As it is quite obvious that if counsel for the defendants 
had brought before the trial Judge the argument relied on before 
this Court the trial would probably have resulted in judgment 
for the proper amount, 1 would allow no costs of the appeal.

A ppcal allowed.

ALTA. MITCHELL v. ALBERTA STEAM LAUNDRY.
s P Alberta Supreme Court, Walsh. J. April 17. 1914.
1914 1. Sl'KVIH< IKKFORIIANCE (6 I D—27) PARTNERSHIP— AGREEMENT FOR ONE

PARTNER HI"VINCI OVT THE OTHER.

While an agreement for the purchase by one partner of the other's 
share may he the subject of specific performance in a proper case, that 
remedy must he refused where the alleged agreement was vague and 
uncertain as to whether the liabilities were to be assumed or divided 
and as to other material points.

Statement Action on an allégeai agreement for the sale of an interest in 
a partnership.

The action was dismissed.
F. E. Eaton, for the- plaintiff.
Mcfiillivray, for the defenelant.

wawi.j. Walsh J. : 1 doubt very much if either the Statute
of Frauds or the Sales of floods Ordinance applies to such a 
contract as this. The contract was practically one for the 
dissolution of a partnership involving the purchase by the de
fendant company of the- plaintiff's interest in the partnership. 
Although I have not had time to consider the question at all, I 
am rather inclined to think that it is not a contract for the sale 
of goods or wares, or merchandise. It is, I think, something more 
tangible, more substantial, in the >' of personal property, 
than an interest in a partnership concern, which is inte * to 
be covered by those two statutes. I think such an agreement as 
this, in a proper case, is one in which specific performance could be 
decreed. 1 do not think, however, that any decree for specific 
performance can be made in this case. The contract is too 
vague, too uncertain, to enable the Court to say, with any cer
tainty, what it is. The letters which are in evidence shew simply 
the price which was agreed upon between the parties for the plain
tiff's interest in the partnership assets. It is quite plain, from 
the oral evidence, that there were a great many other things 
involved in the carrying out of this arrangement with respect to 
which nothing definite seems to have been arrived at at all. One 
of the terms was that the plaintiff was not to engage in a similar

.
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business, but the exact arrangement in that respect is very un
certain. He was to place his services at the disposal of the de
fendant company for some time, but the same lack of certainty 
is evidenced there. Then there is a doubt as to what the contract 
really involved. The contention on one side is that then1 was 
a sale of the assets and assumption of the liabilities by tin* de
fendant company, and on the other hand that the liquid assets 
were to be divided evenly between the parties, and the liabilities 
to be assumed in even shares by them. I find it so impossible, 
from the evidence before me, to determine exactly what the con
tract was in any of these respects, that it would be a matter of 
impossibility to decree specific performance of it. liven if specific 
performance could not be decreed on this ground, on this ground 
of uncertainty. I suppose that the plaintiff might have some right 
to damages for breach «if contract, but I do not find the contract 
definite enough even for that. If I was to assess damages, I do 
not see that I could give him more than nominal damages in an\ 
event. He says himself that he has suffered damage to the extent 
of $2,000, but that is something which simply rests in his mind, 
without anything tangible to fasten it to. From his own state
ment the business at the time of these negotiations was a pros
perous going concern, making a large dividend, and it is on the 
same footing now, according to him, and there is absolutely 
nothing before me by which I could say that any damage has been 
suffered by him by reason of the breach of the contract. So that 
in any event, if 1 was to assess damages to him it would be for a 
purely nominal amount. I certainly do not intend to pay any 
attention at all to the allegation of the defendant company as to 
the liabilities being larger than stated by the defendant at the 
meeting on December 15. They undoubtedly were larger, but 
I do not think that that was a material representation at all. 
because it was so easily capable of adjustment. It would have 
been quite competent for the defendant company, if these nego
tiations had been carried through, to have adjusted the matter 
by deducting from the agreed price the excess of the liabilities 
over the amount which the plaintiff placed them at. and in that 
way no possible prejudice could have resulted to the defendant 
by this over-statement of the liabilities.

I think, however, from what has appeared before me, it is 
eminently a case in which a decret* for dissolution of the partner
ship might be made with tht* consent of both parties. I am 
satisfied, from what 1 have heard, that in an action brought for 
that purpose, a decree for dissolution would be granted, but it is 
not asked for by the pleadings, and even if plaintiff asked for it 
now, I could not, in view of that fact, grant it without the consent 
of the defendant. If by consent they wish a decree, that can In- 
done, but only in that way. 1 will have to dismiss the action 
with costs.

ALTA.
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STATE BANK OF BUTLER v. BENZANSON.
Alberta Supreme Court, Walsh, J. April 8, 1914.

1. Judgment (§ IV B 1—232)—Foreign judgment—Action upon.
A competent foreign judgment becomes in the domestic law district 

a simple contract debt; action may be brought either for the original 
cause of action or upon the foreign judgment.

2. Judgment (SI V B 1—232)—Foreign judgment—Jurisdictional matters .
A foreign judgment on a promissory note or other personal demand 

will not be recognized and given effect to in Alberta where the defen
dant was not served in the foreign law district and had not appeared 
in the action there brought, nor otherwise attorned to the jurisdiction 
of the foreign court.

[Helruurt v. Noel, 9 D.L.R. 7H8, and Annotation to same, referred to.]

Trial of action on a promissory note, after recovery of judg
ment thereon in a foreign jurisdiction.

Judgment was given for the plaintiff.
A. B. Macdonald, for the plaintiff.
L. T. Barclay, for the defendant.

Walsh, J.:—The plaintiff moved for judgment on the plead
ings and upon the admissions contained in the examination for 
discovery.

The making of the note is admitted, as well as the fact that 
it has not been paid, except to the amount for which the plaintiff 
gives credit in its statement of claim. This leaves for considera
tion only the defence that a judgment was, before the com
mencement of this action, recovered against the defendants in 
respect of this same cause of action in a foreign Court of com
petent jurisdiction. I do not think that this would under any 
circumstances be a good defence. The action in the foreign 
Court would, undoubtedly, result in the simple contract debt 
being merged in the judgment, but that would be a result merely 
of local application. The judgment so recovered would in this 
jurisdiction be considered as but a simple contract debt, and the 
plaintiff could. I think, sue here in either form of this simple 
contract liability, either on the judgment or the original cause 
of action, or he could sue upon one and, in the alternative, upon 
the other. It appears, however, from the defendant's examina
tion for discovery that lie was out of the jurisdiction of the foreign 
Court when that action was brought, and that he did not defend 
it.

The judgment so recovered is, therefore, one which would 
not be recognized by this Court, so that the plaintiff is, of neces
sity, thrown back upon his original cause of action, and for that 
reason is entitled to maintain this suit : Bclcourt v. Noel, t) D.L.R. 
788, and Annotation following.

The plaintiff is entitled to judgment for the amount of his 
claim, as set out in its statement of claim, with costs, including 
the costs of this application.

Judytncnl for plaintiff.
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UNION MACHINERY CO. v. THOMPSON RIVER LUMBER CO. B. C.

Iliitixh Columbia Su grenu Court, Um/un/. ./. March 12. 1011. ^

I. I ).X M AtiKH (6 III I* 2—843 I S.XI.F OF liOODH TO III MAM FAdT'KKI)— Loss 1914
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1 hi (In* refusal to ucvept gmmIs iiianufacturiHl to onlvr and not of i 
marketable elans, the damages may lie assessed at the amount of profit
which the manufacturer would have made on the order, although the 
goods were by the terms of the order to remain after delivery the pro 
pert y of the manufacturer on a rental to he applied on the purchase 
price umler the conditional sale contract.

I Itc lie Mill l.hl. 1191.11 I Ch. IH.T. | 191.11 I ( h. 4UÔ. applied:
Sairgcr v. Pringle, IS A. I !. (Ont.) 218-, and Arnohl \. Plagier. 22 O.ll. 
liUS. distinguished.|

Action in dit mages for breach of contract upon an accepted statement 
order for goods to lie manufactured.

Judgment was given for the plaintiff. 
tiro. E. IIouMfr, for the plaintiff.
Douglas Armour, for the defendant.

Gregory, J. :—The defendant contends that it is not a con orvg.,rv. j. 
tract of sale, hut an executory agreement for a future sale on 
the performance of certain named conditions hv the defendant, 
and cites Sawyer v. Printjh, 18 A.U. (Ont. i 218. 20 < >.It. Ill; and 
Arnohl v. Playtw, 22 O.R. 608. hut these were actions of a 
very different nature, in which the plaintiffs sought to recover 
the full amount of the purchase or contract price and at the 
same time rendered themselves, by seizing and selling the pro
perty in question, unable to deliver to the defendant upon pay
ment. I am unable to extract any principle from these cases 
applicable to the one before me. The document here sued on 
is in form a lease, and entitled a “conditional agreement of

It arose out of a distinct " to furnish defendant with
the machinery therein described, and it was distinctly accepted.
The transaction was unquestionably in fact an order for goods 
to he manufactured and I do not think it can he treated any 
differently because on the form of a conditional sale agreement.
If it is to be treated as a lease pure and simple, it must not be 
forgotten that the uncontradicted evidence is that the goods 
were not, as ordered, saleable on the market, being a special 
order, and, if not saleable, for that reason surely not leaseahle 
either, and in such a case the measure of damages might he the 
whole rental fixed by the lease itself, viz., $6,000.

If I am right in treating the contract as an order for goods 
to Ik* manufactured and supplied, then 1 am unable to accept 
any rate hut that laid down in the very similar case of Rc Vît 
Mill l.hl.. [1912) 1 (Mi. 1S:{. affirmed by the Court of Appeal.
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B. C. 11D1 :i | 1 ('li. 4li”). where it is distinctly ruled that the phiintitf
S.C.
1914

is entitled to the profits which lie would have made if the eon- 
tra«*t Imd been carried out, which, iu the present ease, have been

• In gory, .1.
shewn to In* $1,700.20 by uncontradicted evidence. 1. therefore, 
feel compelled to allow the plaintiff damages to this amount and 
there will be .judgment accordingly.

Judgment for plaintiff.

B. C. Re COMER Estate.

S.C.
1914

Itrilixli Columbia Supmuc Court, Urcgorg, •/. Fcbruarg 111. 1914.

1. EXKtTTORh AMI MOI 1 Ms III A lulls i $ 1 A .1) NVlIO MAY III Al'lllIXTKb— 
'1 IU ST CUMI'A \ V AM KXKVfTOB—SYXIHV.

1'inter the Itiitish ('oliiiiiliin priietiee letters prulmte of a will may 
i"iie ilireet Iu a trust company authorized in that Isdiulf without the 
intervening ap|M»intnient of a syndic, hut the company mii-t appoint a 
siiitulile person to take the exiH'iitor’s oath, and an authenticated copy 
"f the resolution of appointment should In- verified l»y allidavit and 
liled with the applieniion for the prohate.

Stalemvnt Aim'I.U'ation by a trust company authorized under the B.C. 
Trust Company’s Regulation Act. for the piobate of a will. 

The application was granted.
IV. «s'. IjOih , for the

(iitEGORv, d. :—This is an application by the Royal Trust Co. 
for the probate of the will of the deceased, and the question has 
been raised whether the company shall appoint a syndic to take 
letters for it or whether the letters may be issued direct to the 
company. Cnder the Knglish practice a corporation aggregate 
must appoint a syndic. The established practice in this pro
vince. and, it is alleged, in Ontario, has been to issue the letters 
direct to » corporation, and 1 see no reason for disturbing that 
practice, as it appears from the whole tenure of the Trust Com
panies' Regulation Act, R.S.B.f. 1 !» 11. eh. 4d. that it is intended 
that the corporation shall be executor. In the present case the 
company has ample power to take under see. 1. sub-sec. 4. and 
see. 2 of eh. li!» of the British Columbia Statutes, 1!H»5. The 
practice to In- adopted should lie that the company should appoint 
some person to take the executor's oath and swear to the admin
istration of the estate by the company, and the letters would 
then issue to the company. Before the registrar passes the 
papers lie should lie thoroughly satisfied that such appointment 
has been duly and regularly made in accordance with the by-laws 
of the company, and 1 think it would lie well to require the pro
duction of a sealed copy of the resolution of appointment, duly 
verified by allidavit, to be produced and filed with the other 
papers.

Application grantt <I.
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MEMORANDUM DECISIONS.
Memurimdtt nf less important Cast's dUpoM'il <>f in superior and appvllah < omis 

without wrillvn opinions or upon short lueniomiiduiii ilecisions and of 
selected Case» tleeitled b,v local or district Jmlps.

Masters and Iteferees.

BANK OF MONTREAL v. ITALIAN MERCHANTS' EXCHANGE.
/{lilish l'ni mu (lin Su/ni mi 1 Uni ri. Mur filiy. ./. I /###'/ 7. HH 4.

Witnesses ^ I \ 00) (’riilibilitji Corroboration., Ac
tion to recover money paiitl on a cheque owing to the framl of 
the defendant.

Wilson, K (lot the plaintiff.
I’atullo, for the defendant company.
I fob inson, for the defendant. Musi.

Mi Ri’iiY, A. : further eoiiNitleration Inis continued the im
pression I formed at the trial that I should accept the evidence 
of I'asto. I saw no reason to doubt him because of his demean
our in the witness-box, and there are admitted facts which eor- 
rohoratc his testimony such as the absence of any credit in de 
fendants* books for the account in question. Again the con
dition of defendants' bank account at the time of the second do 
posit shews a motive for again using the cheque, for, even if 
dishonoured a second time, several days would be gained by 
its use as the bank credited it the day it was " If this
evidence is accepted then the securing payment of the cheque 
was a fraud in which defendant Masi was an active participant 
and there must be judgment against both defendants for the 
amount claimed and I so order.

Jnilfimi nt for /iluinlil

Re EVANS.
4/n ni I ulni I Uni i I ni I n in >il. limn II. I/.. 1,‘irlninls. lUrilm. lUimeriin. 

un.i llayyai1 II i Ip#-/ 20, 101 ».
| Itr KmUM. I.ï H I..It. L*is. allii iiumI. I

Infants (^ IC 11) I'annfs rajht lo custoili/—liii/hts of 
faillir—Inability to furnish snilabh honn IV# I fan of Chilli. |

Appeal from the decision of Curran, •!.. /•*# Hrans, 15 D L.lt. 
218. 26 W L.lt. 4tiS.

A. Monk man, for the appellant.
IV. If. Curb, for the respondent.

The Cor ht dismissed the appeal.

B. C. 
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COOPER v. ANDERSON.

Manitoba f'ourt of Appeal. Hotcell, C.J.M., Richard», Perdue, and Cameron. 
JJ.A. April 21. 1914.

[Cooper v. Anderson, 9 D.L.R. 287, affirmed.]

Evidence ( § XII A—921a)—Weight and effect—Stale de
mands.]—Appeal by the plaintiff from the decision of Mac
donald, J., Cooper v. Anderson, 9 D.L.R. 287, 23 W.L.R. 241. 

IV. .1/. Crichton, and E. A. Cohen, for the plaintiff.
A. E. Hash in, K.( A. It. Hudson, M. J. Finkelstein, and 

E. H. Levinson, for the defendants.
The Covrt dismissed the appeal without calling on the re

spondents’ counsel.

MORRISON v. WILSON.

Manitoba Court of Appeal. Iloirell, .1/., Richard*. Perdue. Cameron,
and Haggart, JJ.A. iprif 80, 1014.

{Morrison V. Wilson. 14 D.L.R. 815, reversed.]

Trial (§11 E—196)—Preliminary questions to jury—Basis 
for determining point of law—Malicious prosecution.]—Appeal 
by the defendant from the decision of Metcalfe. J.. Morrison v. 
Wilson, 14 D.L.R. 815, 26 W.L.R. 317.

W. M. Crichton, and E. A. Cohen, for the plaintiff.
//. ./. Symington, for the defendant.

Tue Cor ht allowed the appeal and granted a new trial.

NORTHERN TRUST CO. v. GAGNON.

Saskalcheiran Supreme Court. Rlirood, ./.. in Chamber*. April 9. 1914.

for rts (§11 C—186)—Jurisdiction of special officers—M as
tir in Chamlnrs.]—Appeal from an order of the Master in 
Chambers made in a mortgage action on the ground that his 
jurisdiction was limited to the judicial district of Regina, while 
the action was in the judicial district of Moose Jaw.

A’. Gentles, for appellant.
F. IV. Turnbull, for respondent.

Rlwood, J. :—The rules, as amended, give the Master in 
Chambers, in my opinion, jurisdiction in all actions in the Sup
reme Court. The nature of the jurisdiction is that possessed by 
the Local Master in the various Judicial Districts; but he is not 
limited to the Judicial District of Regina. The old rule before 
the amendment did limit his jurisdiction to that Judicial Dis-
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trict, ?ind tile fact that it is omitted from the amendment in
dicates to my mind that it was clearly intended that lie should 
have jurisdiction in actions pending in any Judicial District. 

The appeal will therefore la- dismissed with costs.

A ppi al <I ism issed.

McPherson v. grand council provincial workmen's
ASSOCIATION.

Suprruu Court of Cnumtu. Mop 18. 11114.

Benevolent societies i II til—Local todys—liitjhts atul 
pawn’s of—Sale of onsets to rirai soevty.]- Appeal by the de
fendants McPherson, et al., from the judgment of the Supreme 
Court of Nova Scotia, (/rand Council Provincial Workmen’s 
Assmiation v. McPIu rson, 8 D.L.R. (172.

The Court i" issed the appeal with costs.

BURT v. CITY OF SYDNEY.

Supreme Court of Cnuuilu. Mu if IS. 11)14. *

Highways ($ III- 104)—Changing tjradt of street—Sub
way—Datnages to landowner.]—Appeal hv the plaintiff from 
the judgment of the Supreme Court of Nova Scotia, Hurt v. 
City of Sydney. 15 D.L.R. 429. whereby the dismissal of the ac
tion at the trial has been affirmed.

The Court dismissed the appeal with costs. Sir Charles 
Fitzpatrick. C.J.. and Idington. J.. dissenting.

HUTCHISON v. CITY OF WESTMOUNT

Supreme Court of Canmla. Wop 18. 1014.

Highways (§ II A—23)—l/iylits of abutting owntr—Open
ing up streets in subdivision.] Appeal by the plaintiff from 
the judgment of the Court of King's Bench of Quebec i Appeal 
side). II uh bison v. City of West mount. 3 D.L.R. 333.

The Court ■“ issed the appeal with costs.

Re WALKER v. WILSON

thitario Supreme Court. Mill it let on, •/.. in Chamber», Janunrp 27. 1014

Prohibition (§11 5)—Division Court in Ontario—Power
of transfer—Prohibition prematurely askt d. |—Motion by de
fendant for prohibition to a Division Court on the ground that

SASK.

1014

CAN.

1014

ONT

1914

3

1
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lie did not reside within tin* territorial limits of the Fourth 
Division Court in the County of Ilaldimand in which the action 
was brought, and that the cause of action did not arise there. 
The defendant filed a notice disputing the claim and the juris
diction. hut made no application to the Division Court Judge 
to transfer the cause. The motion for prohibition was launched 
without waiting for the question to he disposed of at the trial 
in thi1 Division Court.

./. It. Mat'll mil, f«ir applicant.
#/. II. Spruce, for the plaintiff, contra.

Middleton, J.: On the return of the motion, the absence of 
jurisdiction was admitted, the plaintiff expressing his intention 
to move before a Division Court Judge for transfer to a Court 
which has jurisdiction; but objection is taken to this motion as 
premature—the plaintiff contending that, until the motion in 
the Division Court for a transfer has been made and refused or 
until tin* question of jurisdiction has been discussed and dealt 
with at the trial, a motion for prohibition cannot be made. This 
is the effect of the judgments in Ih Watson v. Woolverton 
(1889), 22 O.R. 586 i note), and in lit llill \. IIirks ami Thomp- 
toH 1897 . 28 O.R

It is manifestly most inconvenient that a motion of this 
type, where the expense is entirely disproportionate to the 
amount involved, should be launched, where the Division Court 
will, without expense, set the matter right. The proceedings in 
tin- Division Court are not entirely without jurisdiction, as the 
Judge has power to transfer the ease to the proper Court.

Objection is also taken to the form of the summons. It is 
possibly not entirely accurate; but the defendant has waived 
this by entering his dispute. Besides, prohibition will not lie 
for a mere irregularity in the proceedings in the Division Court; 
and nothing more than an irregularity exists here.

The motion is dismissed with costs.

YOCKNEY v. THOMPSON.

Supreme Court of Cniiinlii. Mini IS. |!l|4.

Lxxd titles (Torrens system) ($ IV—10)—Caveat—Agree- 
aunt to gin mortgage.]- Appeal by the defendant from the 
judgment ol the Court of Appeal for Manitoba. Thompson v. 
1 orkmg (No. 2), 14 D.L.R. 332, 23 Man. L.R. 571, affirming 
the decision of Mathers. C.J.K.B.. Thompson v. Yttckneg (No. 
1), 8 D.L.R. 776. 23 Man. L.R. 571.

The Covrt dismissed the appeal with costs.
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THEATRE AMUSEMENT CO. v. STONE. CAN.
Supreme Court of Camilla. Map |H, 1914. |j|j^

CORPORATIONS »\.\|) COM VAN IKS < i V E 2—230) — I riff It Is of 
shareholder — Action bp—Account of it mini profits math bp 
directors pcrsonultp.|—Appeal by defendants from tin* jmlg- 
ment of tlu* Supreme Court of Alberta, Slum v. Tin at n Amuse
ment Co.. 14 D.L.R. 62. allowing an appeal by the plaintiff 
shareholder in an action seeking to compel tin- directors to ac
count for certain profits alleged to have 1.... made by them in
the company's dealings with the Canadian Films Exchange.

The Court dismissed the appeal with costs.

BEAMISH v. RICHARDSON
Supreme Court of Cauaila. Map |S. 1014.

Contracts ( : I 1)2 5i)t Mutualitp- lhalinii in options on 
stool,- i .relniinp Fricitp of clearinp-houst association. |—Appeal 
by the defendant in an action from the judgment of 
the Court of Appeal for Manitoba, whereby the plaintiff Rich
ardson et al., was awarded judgment for balance due them as 
grain brokers upon transactions for tile purchase and sale of 
grain on the Winnipeg drain Exchange. The appellant pleaded 
the illegality of the transactions as being marginal dealings 
without a bonâ fide intention of acquiring the merchandise or 
shares. The judgment appealed from is reported sub toon.
Hi. hnrdson v. lieamish. Id D.Ij.R. 400, 21 Can. ('rim. Cas. 4H7.
21 Man. L.R. 306.

The Court allowed the appeal with costs. Sir Charles Fitz
patrick. C.J.. and Duff. J., dissenting.

Re BRAMPTON LOCAL OPTION BY-LAW ONT

tlulario Supreme Court. Uiihlletou, •/.. in Cham tient, .tauuarp 2. 1914. 1914

Intoxicating i.np oRs (5 I C—33) Total option—Settling 
ciders’ list. | — Motion by M. It. Chantier for an order of prohibi
tion to the Judge of the County Court of the County of Peel 
from adding certain names to the voters’ list.

It. F. Justin, K.C.. for the applicant.
IV. II. McFadden, K.C.. for the County Court Judge.
No one appeared for the other persons notified.
Middleton, J.. held that, under the new provisions of the
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Municipal Act, 1913, the intention is to give finality to the 
voters’ list and at the same time to allow the necessary amend
ments to he made up to the latest possible moment so that the 
exact list of those entitled to vote upon a by-law may In* as
certained before the voting takes place. The Judge may add 
the name of any person who by the revised voters’ list appears 
entitled to vote on the by-law and whose name ought to have 
been by the clerk on the list. There is no warrant for
the addition of names improperly omitted from the revised 
voters’ list. The function of the Judge is in this respect limited 
to the correction of the clerk's action. As here tenants ami 
nominees of corporations have no right to vote, the provisions of 
sec. 265 of the Municipal Act. 1913, have no application.

Prohibition was granted restraining the County Judge from 
including the names of any who do not appear by the revised 
voters’ list as entitled to vote.

Re BOSTON SHOE CO.

Quebec Superior Court ( District of Montreal ). Hraudin, J. March 1.1. 11*14.

Corporations and companies ($IVG5—130)—Proceeding 
by liquidator against officer or employee for money alleged to 
hare been misapplieel. | — Inscription in law as upon a demurrer 
by claimant to a part of the liquidator’s contestation in the 
winding-up under R.S.C. 1906, ch. 144.

A. Riven Hall, K.C., for claimant.
/\ Be ulac, K.C., for liquidator.

Heaitdin, J. :—The claimant lias filed a claim for $10,000, 
amount of a cheque of 24th January, 1908. representing a loan 
by said claimant to the company in liquidation. The liquidator 
contests this claim and denies tin* indebtedness and by para
graphs 4. 5, 7. 8. 9. 10, 11 and 12. proceeds to say that claimant 
was a director of said company and by his mismanagement 
created a deficit of $100,000 for which lie is accountable, and 
besides claiming tin- rejection of the claim, prays subsidiarily to 
a set off of the claim by said sum of $100,000.

The claimant has filed a demurrer to said allegations ami 
part of the conclusions claiming compensation, on tin- ground, 
among others, that the liquidator seeks to set lip against tile 
respondent’s claim, which is <1. a contra for un
liquidated damages.

This proceeding of the liquidator is an unusual one in the 
province, and I have no knowledge that it was ever raised here, 
although the proceeding is well recognized in law, has been

43
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made use of very often in Ontario, and more particularly in QÜE- 
England where this part of our law has been derived. Tou

The claimant does not deny that the remedy exists in law, 
hut contends that it cannot be taken advantage of. in an in
cidental proceeding, such as the contestation of a claim, but is 
an independent procedure which must he initiated as a princi
pal proceeding, and cannot be used to delay the payment of a 
liquidated claim such as the one filed by said claimant and based 
on a cheque:—

The proceeding is taken under section 123 of the Winding- 
up Act. which reads as follows:

When, in the courue of the winding up of the business of a company 
umler thi* Act. it appears that any past or present director, manager.
Iii|iiidat<>r. receiver, employee or oltieer of such company has misapplied or 
retained in his own hands or become liable or aecountahle for any moneys 
of the company, or In-eii guilty of any misfeasance or hreaeh of trust in 
relation to the company, the court may. on the application of any liipiida 
tor. or of any creditor or contributory of the company, notwithstanding 
that the offence is one for which the offender is criminally responsible.
examine into the conduct of such director manager, liquidator, .......
officer or employee, and upon such examination, may take an order re
quiring him to repay any moneys so misapplied or retained, or for which 
he has liecoine liable or accountable, together with interest, at such 
rate as the ( ourt thinks just, or to contribute such sums of money to 
the assets of the company, by way of coiiqiensation in respect of such 
misapplication, retention, misfeasance or I.reach of trust as the < ourt 
thinks lit.

This section of the Canadian Act is an almost verbatim re
production of sec. 215 of the English Act, and an examination 
of the procedure in England has confirmed me in the opinion 
that the proceeding to he taken under that section, is an inde
pendent and principal proceeding, and cannot be taken inci- 
dentally as has been done here on the contestation of a claim : 
see Palmer Winding-up Act, 10th ed., <>41 # t si</.

The same rule seems to be followed in Ontario : see Parker 
and Clark's Company Law, 519 it siq.

The inscription in law of the claimant is maintained with 
costs against the liquidator csqimlitv, and tin* Court rejects from 
the record, paragraphs 4. 5, 7. X. 9. 10, 11, 12. of the contesta
tion. and that part of the conclusions which reads as follows:—

And further, that the Court doth examine into the conduct of claimant 
as director of the company in liquidation, and. after auch examination, 
doth declare that claimant, a* such director, is accountable and liable for 
the said deficit, and doth order claimant to pay and contribute to the 
assets of the company the -uni of lÿiuu.uon. or such other less sum as the 
Court may determine, after setting off the amount of any claim which 
the Court may allow in favour of claimant against said company in 
liquidation.

55—111 !>.!.. R.
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QUE. And the Court reserves to said liquidator esqualité any right
]0]4 which he may have in law to proceed against the claimant in 

virtue of said see. 12.'1 of said Winding-up Act or otherwise.

Order accordingly.

LEFEBVRE v. LACHINE, JACQUES CARTIER and MAISONNEUVE 
R. CO.

(Jiicbcc Court of Review, Tellirr. Dcl,ori inier, ami Urccnshielda,
April 24, 1014.

Arbitration (§111 17)—Expropriation under Railway Act 
(Can.)—Apjual to Superior Court in Quebec province Revi
sion—Jurisdiction of Court of Review (Que.).

JInndfield d ('#>., for plaintiff.
If. Jattain, for defendant.
The judgment of the Court of Review was as follows:—
The Court, having heard the parties by their respective 

counsel, upon the respondent’s motion praying for the dis
missal and the setting aside of the petitioner’s inscription for 
revision of the judgment rendered in the Superior Court, in 
and for the district of Montreal, on March !>, 1914 : having exam
ined the record and proceedings had in this cause, and maturely 
deliberated

Whereas the respondents did expropriate, under tin* auth
ority of Order No. 1 3993 of the Board of Railway Commis
sioners, in conformity with sections 157, 158, 159, 160, 191. 192, 
198 194 196 197, 200, 201 and 204 of the Railway Act, eh 87, 
R.S.C. 1906, and amendments thereto, lands belonging to the 
said appellant as shewn on said plan, profile and hook of re
ference approved by Order No. 18993 and by the notice of ex
propriation which is part of the record in this ease.

Whereas, by the award of the arbitrators, taken in authen
tic form before J. U. Meunier, notary public, March 8, 1913, 
duly served upon the interested parties on March 10, 1913. the 
expropriating party was condemned to pay tin* sum of nine 
hundred dollars (6900) to the proprietor-appellant.

Whereas, said award was so rendered by the majority of 
the arbitrators, the other arbitrator being present, in accord
ance with sub-section 3 of see. 197 of the Railway Act.

Whereas, on March 19. 1913, the appellant did ask the Sup
erior Court, through a petition, for the issue of a writ of ap
peal to the Superior Court for the District of Montreal, from 
said award, and this under the authority of sec. 209 of the Rail
way Act. which permission was granted by his lordship Mr. 
Justice Brand in, and on April 8, 1913, said appeal was served 
upon the respondents.
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Whereas, the respondents did contest said appeal which was 
finally heard by his lordship Mr. e Dunlop, who, on the
9th of March. 1914. rendered his judgment dismissing plain
tiff’s *, thus maintaining the award as rendered by tin-
arbitrators.

Whereas it clearly appears that the proceedings taken by 
said Lefebvre before the Superior Court, ( ._> an appeal
created by statutory law, viz., see. 209, eh. 37, R.S.C. 1906, as 
the whole appears more fully by the petition asking for the 
issue of a writ of appeal, copy of the petition or declaration 
being attached to said writ that was served after its issue was 
permitted by the said Court, and by the judgment rendered by 
Ids lordship Mr. Justice Dunlop. March 9, 1914, as hereinbe
fore mentioned.

Whereas, the said Lefebvre, on March 26. 1914. did serve 
upon the respondents, the Larhine, Jacques-Cartier and Mais
onneuve Railway Company, copy of an inscription for review 
before three Judges of the Superior Court sitting as a Court 
of Review, appealing or asking for the review of the judgment 
of his lordship Mr. Justice Dunlop.

Whereas, the Court of Review for the District of Montreal 
has no jurisdiction whatever to hear such an appeal or to re
view the judgment so rendered.

Whereas, the said Lefebvre having ex In isted the right of 
appeal created by sec. 209 of the Railway ' t, a statutory law. 
is now prevented from asking this Court for the review of said 
judgment which judgment is conclusive, binding and final under 
said Railway Act and under the law applicable.

Doth dismiss and set aside the said inscription in review of 
the said petitioner-appellant with costs, ami it is ordered that 
the record be remitted to tin- Court below.

Appeal quashed.

BRIZARD v. HEYNEN
Manitoba Court of Appeal. Ilotrill. 1/.. Ilichnrdx, Perdue, and 

Cameron. ././.I. March lit. lull.

Disband and wife (§111 A—143) -Alienation of wife** af
fections—Damage*.]—Appeal by one defendant in an action 
brought to recover damages for alienation of the affections of 
the plaintiff’s wife.

At the trial the jury gave a verdict in favour of tin- plain
tiff for $2,500 against tin- defendant Ileynen who appealed.

IV. //. Trueman, and IV. Hollands, for the plaintiff.
II. I*. Blackwood, and .1. Bernier, for defendant.
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Richards, J. (delivering the judgment of the Court), said 
there is, in the most extreme view that could be taken, nothing 
more than ground for suspicion, which is not enough to justify 
a verdict. I should add that there was no direct testimony 
whatever against the defendant—all of the direct evidence be
ing in bis favour. In my opinion, the learned Judge should, at 
the close of the evidence for the , have withdrawn the
ease from the jury for lack of evidence, and granted a nonsuit.

i would allow the appeal with costs, set aside tin- judgment 
in the Court below and «‘liter a judgment there of nonsuit with

A mu ni allowed.

A. & P. STEVEN Ltd. v. DICK

Alberta Supreme Court, lirclc, •/. March 20. 1P14.

Sale ( § III)—40)—Machine- Inspection—Notice of defec
tive ieorhi)ifj.\ Action to recover the price of installing pas
senger elevators.

J. ('. Itrokovski, for the
/>. N. Moffat, for the defendant.

Reck, J.. held that it was not necessary for him to decide 
what particular thing was the matter with tin- machine, pro
viding lie conn* to the conclusion that, in some respects the 
machine, by reason either of its construction or its method of 
construction, tin- material of which it was constructed, or the 
method of its being placed in position and set in operation, was 
not working correctly. II<* had come to that conclusion not
withstanding the evidence with regard to tin* method in which 
it was from time to time run.

The important words of tin- provision in red ink at the top 
of this contract are, “we undertake to replace where prac
ticable any defective material reported to us in writing within 
six r delivery.’* This is extended to one year which
means that that report in writing lias to be within that time. I 
have some considerable doubt as to whether these words arc 
applicable to an entire and essential and indispensable part of 
the machinery. It says “defective material.” That seems to 
me to suggest rather a piece or part of the machine rather than 
the entire machine itself or a machine which, although part of 
a larger collection of machines, making a complete apparatus, 
is, in itself, a distinct and complete machine; but supposing 
it does not apply to a controller, I think that, under the cir
cumstances, the plaintiff company had notice which is sufficient 
under that provision.

D0C
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All that it was necessary to do on the» part of Dick under 
the circuinstallées was to say, “this machinery or this material 
is not doing its work”; it was the business then of A. & 1*. 
Steven, or some one representing them, having notice that the 
thing was not working right, themselves to investigate it and 
ascertain what, in their opinion, was the cause of the trouble, 
and, having ascertained that, to supply what they themselves 
would see lit to .*• as a means of curing the defect. Taking 
that view of it. and I am pretty well satisfied that that is tin- 
right view, it seems to me that sufficient notices were given to 
comply with that clause to (ionium, Vlancey & (Irindley.

Judgment was given for plaintiffs with an allowance in «lam
ages to defendants to he set off.

WHITE v. NATIONAL PAPER CO
Ontario Supreme Court. Mi II, ton. •/.. in Chambers. Marri, II. 1911.

Principal and auknt (§ III—.'{(>)- Compensation—(Commis
sion on acctptetl orders when filled Fail it rt In eomplete. |- 
Trial of action to recover commission under a contract.

Hamilton (’assets, K.C.. for the
f. A. Mast en, K.C., and ./. II. Spence, for the defendants.

Middleton, J., directed .judgment to be entered for the plain
tiff. He said: The contract, in the first place, provides for 
payment of commission on all accepted orders; and this is the 
dominating and controlling clause, to which all other provisions 
are subsidiary. This general provision is followed by a clause 
providing that the commission is to lie payable “immediately 
the order is shipped, and failing the customer paying the ac
count we shall deduct from the tirst settlement with you the 
commission paid on saiil order." This does not limit the gen
erality of the primary obligation, and shews that the commis
sion is not to be paid unless the subject of the order is actually 

ed.
The parties were contracting upon the assumption that each 

would perform its obligations. The commission was to he paid 
upon all orders accepted. Some of these orders won hi be for 
immediate delivery, some for future delivery. The commission 
was not to be paid until the goods were shipped, that is, until 
the time provided for shipment. The defendants cannot free 
themselves from liability to pay commission, by breach of con
tract.
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KOHLER v. THOROLD NATURAL GAS CO.
Ontario Supreme Court (Appellate Divixion), Meredith, C.J.O., Maetaren, 

Magee, and llodgins, JJ.A. March 9, 1914.

Damages (§ III A—40)—Measure of compensation—On can- 
tracts—Oil and gas.] Appeal by defendants from on order of 
Boyd. (\, whereby their appeal from the report of a Local 
Master had been dismissed.

//. //. Collier, K.C., for the appellants.
W. T. Henderson. K.C., for the plaintiffs, ref *.
IIoixjins, J.A. (delivering the judgment of the Court):— 

The damages are. to my mind, if any were recoverable, assessed 
upon a wrong principle. They were allowed for at the contract- 
price, and no deduction is allowed for the cost of the produc
tion. See Sill,stone and Dodsworth Coal and Iron Co. v. Joint 
Stock Coal Co. (1877), 36 L.T.R. 668.

It is asserted that the cost of producing this particular gas 
was nil. or practically nil. because all the expenditure had been 
gone to previously; but that is not sufficient, I think, to dis
pose of the question. The wells were closed and opened during 
that period; two wells were drilled in September; and a pro
portion of the initial cost of producing must lie attributed to 
this supply. It is only their profit that can lie recovered as 
damages, and no evidence was given on that head, nor was 
anything said as to whether they could not have supplied others 
with the gas meanwhile.

On the whole, I think the appeal should he allowed with 
costs, and the action dismissed with costs.

MULHOLLAND v. BARLOW

Ontario Nupn me Court ( Appellate Division). Mulock. CJ.Kt., Clute, 
Nufherlawl. ami Leitch, JJ. Mareli 13, 1914.

Trixvahs ( § T A—17)—linnedg.]—Appeal by plaintiff from 
the judgment of Palconbridge, C.J.K.B., dismissing the action 
and finding in fav iur of defendant upon a counterclaim.

IV. M. McCUnut'd, for the appellant.
S. F. Washington, K.C., for the defendant, respondent.

Tiie Court varied the judgment below and in other respects 
dismissed the appeal without costs.

^761
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FRETTS v. LENNOX, ETC MUTUAL FIRE INS. CO
Ontario Supreme Court (Appellate IHrision). .Unlock. Mayer.

J.A., Sutherland, ami Lcitch, ,/«/. March tl. 1914.

Insurance f § VI ('—350)—Extent of injury or loss; of re
covery—70 per cent, danse—Automohile.] —Appeal by tin* de
fendants from tin* County Court of Frontenac in favour of 
plaintiff for $375 for insurance upon an automobile.

W. 8. Herrington, K.C., for the appellants.
E. Ous Porter, K.C., for the plaintiff, the respondent.
The Court dismissed th appeal with costs.
As to the defendants’ contention, that at most they are 

only liable to an amount not exceeding 70 per cent, of the value 
of the property destroyed, the words of the application on which 
the defendants rely are as follows :—

“And it is further understood and agreed between the as
sured and the company that, where the buildings are not the 
property of the assured, this company will in no case pay an 
amount to exceed 70 per cent, of the actual cash value on the 
loss of the ‘property destroyed or damaged by fire.’ ”

The buildings here referred to are those mentioned in the 
application; and, even if the words “property destroyed or 
damaged by fire” apply to the automobile, or if the claim itself 
applies to the automobile, which was insured at large, there is 
no evidence that “the buildings are not the property of the as
sured;” so that the plaintiff’s claim is not limited to 70 per 
cent, of his loss.

BAIN v. UNIVERSITY ESTATES LIMITED.
Ontario Supreme Court. Latchfonl. ./.. in ('hambcrit. March 2. 1914.

Writ and process ( § II A—16)—Service out of jurisdiction 
—Conditional appearance.]— Appeal from the order of the Mas
ter in Chambers giving the defendant leave to substitute a con
ditional appearance under Ontario Rule 48 in place of the ord
inary appearance entered.

A. It. Cunningham, for the plaintiffs.
Grayson Smith, for the defendants.
Latch ford, J., held that the defendant corporation was a 

necessary or proper party to the action, and the Court therefore 
has jurisdiction. No useful purpose can be served by the orders 
appealed from while they render uncertain and embarrassing the 
position of the plaintiff. When a case is shewn within the rule

ONT

1914



Dominion Law Rworts. 116 D.L.R.

(Ontario Rules of 191.1. rule 2.1//) there is no reason why a eon- 
liitional appearance should lie entered. The ease of Standard 
Construt lion Co. v. WaUberg (1910), 29 O.L.R. 040. is still an 
authority, former Con. Rule Wig remaining unehnnged in the 
revision.

The order appealed from was re veined, costs to the plaint i IV 
in any event.

| A motion subsequently made to Middleton. J., for leave to 
appeal to the ' Division was refused, March 11. 1914.]

FORT WILLIAM COMMERCIAL CHAMBERS LIMITED v. BRADEN

Ontario Supreme Court, It rill on. ./. March *2. 1UI4.

Com‘OUATIONS AND com l‘\Mus (§V H—176) Shorts Sub
set i/dion—Subscriber acting as director Waietr of notice of 
an i ting Lack of prospectus—Status of original subseriln r. |- 
Trial of action for calls upon shares of stock in the plaint ill' 
company incorporated under the Ontario Companies Act. The 
defendant was one of the provisional directors of the company, 
and the directors had allotted all the stock for at a
meeting, formal notice of which had been waived in writing by 
all parties who were then stockholders. At the statutory meeting 
of the shareholders similarly held under a waiver of all formal 
requirements, the defendant who was present was elected a 
director and as such signed important documents. A formal 
notice of of the shares was sent to the defendant on
the date of the provisional directors’ meeting.

C. A. Moss, and ,/. K. Swinburne, for the plaintiff company.
IV. F. Ixingworthg, K.C.. for the defendant.

Britton, J., held that the defendant hail waived any for
malities in reference to this stock. The calls were properly 
made; the defendant had notice of these calls; he not only signed 
the agreement that he would take the shares, but he signed in 
the books of the company an undertaking to accept the shares 
if they were allotted to him, and they were so rd. The 
object of the Act. 7 Kdw. VII. eh. 34, in requiring a prospectus, 
was to protect the public and not to proh-ct a promoter or an 
original subscriber for stock. If a prospectus was necessary, the 
defendant is one of those to blame for not g one issued 
and tiled. To allow it as a defence in the action would be#allow
ing the defendant to take advantage of his own wrong.

Judgment was given for the plaintiffs.
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He GAULIN AND CITY OF OTTAWA. ONT.
Ihitario Supreme Court, Middleton. ./. Mureh 4. 11*14. 1JH4

Mt'XKilWL corporations ( § 11 ( ' !l—(JO)—By-law Submis
sion of water seltnm- -F naiithorized question to In point upon 
by tin <It i tors. |—Motion to i a city by-law.

(r. F. lit ndtrson, K.( ami F. It. Proctor, for the City of 
Ottawa.

Mmm.KTox, •!.. ordered the by-law to be lie said
lie would not interfere with the muni.ipal action for any mere 
irregularity, but thought it his duty to interfere when what was 
proposed would have the effect of preventing any fair expres
sion of the wishes of the electorate from being d.

The by-law in question is not within what is permitted by 
Ibe Municipal Act. because it is an endeavour, by the substitu
tion of a tricky and adroitly drawn question, practically to pre
clude any true expression of the views of electors upon the 
question proposed to be submitted.

| It subsequently appearing that the defendant corporation 
intended, notwithstanding the ir of the by-law, to go
on and take the vote, apparently upon the theory that a vote 
may be taken by a municipality without a by-law so directing, 
an action was brought by (laulin against the city of Ottawa for 
an injunction restraining the taking of the vote. A motion 
for an interim injunction was. on March 7, 1914. turned into 
a motion for judgment and a permanent injunct ion granted hv 
Middleton. J.j

Re McKenzie and village of teeswater

Ontario Supreme Court, Itritton. J. Mureh 5. MM4.

Mi xieii’M. vuiM'ouATioxs ( t II ( ' \ (JO) - By-law—Public lib
rary site. | - Motion to quash a by-law of the village of Tees
water which purported to grant to the "i? library board 
certain lands owned by the village.

IV. Promtfoitt, K.C., for the village corporation.
Brittux, J., dismissed the applit with costs.

CLARK v. ROBINET.
Ontario Supreme Court ( Appellate hiriniou I. Meredith, C.J.O., Muelnren, 

\tupee, amt llodyim, I. Mureh 9. 1914.

Vendor and purchaser (§ I E—25)—Syndicate agreement 
—Beseission.)—Appeal by defendants from the judgment of

3
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Lennox, J., Clark v. Habitat, 5 O.W.N. 143, in an action for a 
declaration that .the plaintiff's farm was free from any claim or 
claims under a so-called syndicate agreement.

F. />. Davit, for the appellants.
K. 8. Wiglc, K.C., for the plaintiff.

The Court allowed the appeal with costs and dismissed the 
action.

HOPKINS v. CANADIAN NATIONAL EXHIBITION ASSOCIATION.

Ontario Supreme Court [ApptUate Division), Unlock, CJ.Ex.. Hid dell, 
Sutherland, and Leiteh, JJ. March 11, 1914.

Exhibitions (§ I—5)—Trade privileges — Concessions.]— 
Appeal by the plaintiff from the judgment of Latchford, J.

R. V. McPherson, for the appellant.
O. H. Georg, K.C., and Irving S. Fairty, for the defendants. 

The Court dismissed the appeal with costs.

GLYNN v. CITY OF NIAGARA FALLS.

Ontario Supreme Court (Appellate Hi vision). Mu lock, CJ.Ex.. Itiddell, 
Sutherland, and Leiteh. March 6, 1914.

[H!gnn V. City of Xiagara Calls. IA D.L.R. 429. 29 O.L.R. 517. 5 O.W.N, 
285, nfllrmwl.]

Statutes (§ II D—126)—Retrospective operation — Action 
against municipality for defects in highway.]—Appeal by de
fendant city from the judgment of Boyd, C., at trial, Glynn v. 
City of Xiagara Falls, 15 D.L.R. 426, 20 O.L.R. 517.

A. C. Kingstone, for the plaintiffs, the respondents.

Mvlock, C.J. (delivering the judgment of the Court. :—The 
question involved in the case is not, I think, one of non-repair 
hut of a nuisance. The electric lighting system was under the 
control and management of the defendants. Owing to the length 
of the chain, the public when using the street were in danger of 
injury by the current if they came in contact with the chain : 
Sydney v. Bourke, [1805] A.C. 441 ; Bathurst v. Macphcrson 
(1870), 4 A.C. 256. The limitation contained in see. 13 of the 
Public Authorities Protection Act constitutes no defence, as 
sec. 17 enacts that the Act shall not apply to a municipal cor
poration. The cause of action arose and the writ was issued 
before the Public Utilities Act was assented to. It is a rule of
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construction that rights of parties should not be defeated by 
new Acts unless the intention of the Legislature is clear that 
they are to have a retrospective effect. No such intention ap
pears in the Act, and therefore, it is not to be construed as 
having a retrospective operation. Further, it would. I think, 
be doing violence to the language of the section if it were con
strued retrospectively. It begins thus: “No action shall be 
brought . . . but within six months after the act committed.” 
etc. Actions already brought are by the language of this sec
tion excluded from its operation; its plain meaning being that 
it shall only apply to actions thereafter brought.

The Court dismissed tin* appeal.

SCRIMGER v TOWN OF GALT.

Ontario Supreme Court, Killy, •/. March 10, 1014.

Waters (§IC1—18)—Municipal drainage ditches.]—Ac
tion by two persons, Scrimger and Williamson, for an injunction 
restraining the defendants, the municipal corporation of Colt, 
from constructing or maintaining a sewer or drain so as to bring 
water into .Moffat’s creek in excess of the natural How. and 
from injurious y affecting the plaintiff’s rights in respect of 
the water of the creek, and from laying down a drain across 
the land of the plaintiff Scrimger.

/'. Kerwin, for the plaintiffs.
K. McKay, K.C., and ./, II. Dalztll. for the defendants.

Kelly, J.. gave judgment in the plaintiffs’ favour with 
costs. He said: An owner of land has no right to rid his land 
of surface-water, or superficially percolating water, by collect
ing it in artificial channels and discharging it through or upon 
the land of an adjoining proprietor; and a municipal corpora
tion has no greater right in this respect than a private land- 
owner: Gould on Waters, 2nd ed., pp. 529-530. Cities and towns 
have no greater right than individuals to collect in artificial 
channels upon their streets and highways mere surface-water dis
tributed in rain and snow over large districts, and precipitate 
it upon the premises of private owners: ib., p. 531.

Nor does the Municipal Act, in giving municipalities, in a 
proper case, power to pass by-laws in relation to the disposal of 
surface-water, so enlarge the power of the defendants as to 
justify them in the course they here adopted.



Dominion Law Reports. 116 D.L.R.

ONT. SMITH v. RANEY.
Hl|4 Ontario Supreme Court ( Appellate I)irinion), lioyd, V., Riddell, Middleton, 

and Leitch, JJ, March 1), 11)14.

Reformation of instruments (§ 1—1)—Mistake.]—Appeal 
by the plaintiffs from County Court of the county of Simeoe. 
The action was to recover possession of hind, and judgment was 
given dismissing the action and allowing the counterclaim for 
rectification of the conveyance of the land made to the defen
dant by the plaintiffs.

A. K. II. Crcsu'ickt, K.C., for the appellants.
M. It. Tudhope, for the defendant.

The Court allowed the appeal and directed judgment to be 
entered for the plaintiffs. In order that a deed may be reformed 
by the Court there must be at least two things established, 
namely, an agreement differing from the document, well proved 
by such evidence as leaves no reasonable ground for doubt as 
to the existence and terms of such agreement ; and a mutual 
mistake of the parties by reason of which such agreement was 
not properly expressed by the deed: McNeill v. Haims, 17 O.R. 
17!».

Re MILKER
Ontario Supreme Court. Middleton, ./.. in Clin min en. March 11, 1014.

Habeas corim s ( § I C—14)—Infant—lit moral of from jur
isdiction—Father's application.]—Motion for a habeas corpus 
against the Children’s Aid Society of Waterloo, on behalf of 
the father of an infant made a ward of the society. The writ 
was asked to compel the restoration of the child to the custody 
of the father because the foster parents with whom the society 
had placed the child in Ontario under the Children’s Aid Pro
tection Act (Ont.) after a judicial finding that it was a neg
lected child within the meaning of the statute, had removed 
from Ontario and taken the child with them.

A. It. Hassard, for the applicant.
,1. R. Cartwright, K.C., for the Children’s Aid Society of 

Waterloo, the respondents.

Middleton, J.:—I do not think that I should grant a writ of 
habeas cot'pus, under the circumstances. In Regina v. Itarnardo, 
23 Q.B.D. 305, where there was a ease of strong suspicion, it 
was said that the writ ought to he granted so that a return might 
be made shewing that the child was out of the jurisdiction as 
alleged, and thus the truth of the ret uni might be tried ; but 
where the truth and the fact set up are not only admitted, but
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the facts are stated by the applicant, no useful purpose would 
he served by the formal issue of a writ and by having a formal 
return which it is not desired to controvert. Clearly, the appli
cant must resort to the Courts of the Province where the child 
now is. These Courts alone have jurisdiction over its person.

In so saying. I do not desire to deny that our Courts might 
exercise a coercive jurisdiction to compel the bringing hack of 
the child to Ontario, if it was thought that the child had been 
removed therefrom contumaciously, and with a view of defeating 
proceedings taken or to be taken in our Courts.

The motion is, therefore, refused. Costs are not asked.

Re JONES AND TOWNSHIP OF TUCKERSMITH

Ontario Supreme Court ( .1 /</»< llatr Division I. Unlock. C.d.Kx., Clnh .
Sutherland, anil Leitch, ././. March 12. 1014.

Mi nicipai. corporations u II ('d 60)—By-hoe — Cl luting 
street—Q it ash i tu/.]—Appeal by the Township of Tuekersmith 
from the order of Middleton. J., quashing a township by-law for 
the closing and disposing part of a street and the village of 
Egmond ville.

It. S. Robert son, and II. S. Hays, for the appellants.
W. Proud foot, K.C., for certain ratepayers, the respondents.

The Cocrt set aside the order quashing the by-law. and re
ferred the matters in question upon the appeal and motion to 
quash to the Judge assigned for the trial of the action of .hues 
v. Township of Tuekersmith, and directed that the Judge should 
not be bound by the decision now appealed from.

LINAZUK v CANADIAN NORTHERN COAL AND ORE DOCK CO.

Ontario Supreme Court I \ppetlatc Division), .Unlock, C.d.Hx.. Itiddill, 
Suthi rlainl, anil Leitch, •/•/. March 2M. 1014.

Master and servant (§11 B 8—181)—Breach of statutory 
duty—Contributory negUtjc.net of servant.]—Appeal by the 
plaintiff from the judgment of Britton. J„ upon the findings of 
a jury, dismissing the action.

II. E. Rose, K.C., for the appellant.

The Cocrt set aside the judgment and ordered a new trial; 
costs of the first trial and of this appeal to be costs in the cause.
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GIER v. VAN AALST.
Supreme Court of Alberta. Trial before Heott, •/. April 2, 1914.

Brokers (§ II B 2—15)—Real estate—Compensation—Fail
ure to complete transaction—Division of profits.]—Trial of an 
action in respect of a division of profits on sale of land.

A. II. Clarke, K.C., for plaintiff.
II. /'. O. Savary, for defendant.
Scott, J., held that there was an agreement between the 

parties that the defendant was to undertake the sale of the pro
perty and on a sale being made was to receive a half share of 
the profits of payments made thereon, but that arrangement 
should continue only for a reasonable time. When it was made 
the defendant was engaged in the real estate business. He 
afterwards closed up that business entirely, and having done so 
the plaintiff was entitled to put an end to the arrangement.

Injunction granted to restrain the defendant from selling 
plaintiff's three-fifths interest in each lot. Reference to take 
accounts. Further directions and costs reserved.

MILLETT v. SILVER.
County Court of IHntriet Vo. 2. Xora Sent in. Ilis Honour Judye Forbes.

January 15, 1914.

Sale (§ Il C—35)—Implied warranty — Fitness for jutr- 
pose.]—Trial of action for the price of barrels sold and de
livered for use as potato barrels.

McLean, K.C.. and Ma rye son, for plaintiff.
IV. II. Fulton, K.C., for defendant company.

•IriKiE Forbes held upon the evidence that the barrels were 
not fit to keep potatoes in and certainly wire not fit to ship 
potatoes in to the West Indies or any warm climate. The plain
tiff had admitted that he told the defendants the barrels were 
dry barrels and he told defendants this before shipment or 
delivery. The plaintiff’s counsel urges that this piece of evid
ence cannot In* received as the defendant admits the contract 
is contained in the letters. I am sure the barrels were not dry 
barrels as shipped to defendant, and it is not important that I 
should reject this piece of testimony as I have found the bar
rels were not fit even to store or keep potatoes in and the plain
tiff did certainly give an implied warranty that the barrels 
would lie fit for potatoes, that is at the very worst, fit for keep
ing or storing potatoes, and from plaintiff’s own evidence he 
knew the defendant was a shipper or exporter of potatoes.

The action was dismissed.
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SASKATCHEWAN LAND AND HOMESTEAD CO. v. MOORE

Ontario Suprinn ("unit (Appellate Division), Meredith, 1tadarcn,
Magee, and llodgins, March IH. I !» 14.

Corporations and companies (§ IV Q 4—125)—Manayiny 
director—Transactions until — Account — Fiduciary relation- 
ship.]--Appeal by the defendant and cross-appeal by the plain- 
till's from the nent of Kelly, J.

A. >/. linssi II Snow, K.C., for the defendant.
./. L. Whitiny, K.(and A. II. Cunningham, for the plain

tiffs.

The Coirt varied tin* judgment of the trial Judge by direct
ing that the defendant should have credit for #2,000 upon a 
claim allowed against him at #8,100.00; and, with this variation, 
dismissed tin* defendant’s No costs of that appeal to
either party. The plaintiffs' cross-appeal dismissed with costs.

LABINE v. LABINE.

Ontario Supreme Court ( !/»/>< Ilote IH vision ). Meredith, <'.•/.<>.. Marian a. 
Magee, and llodgins, •/•/..!. March IS, 1104.

Partnership (§ I—3)—Mining claim.]—Appeal by tin- 
plaintiffs from the judgment of Latch ford, J.

G. //. Watson, K.C., and T. IV. McGarry, K.C., for the ap
pellants.

H. McKay, K.C., and A. (I. Slayht, for the defendant, the 
respondent.

Tiik Coi rt dismissed tin* appeal with costs.

NEOSTYLE ENVELOPE CO. v. BARBER-ELLIS LIMITED.
Ontario Supreme Court ( Appellate Division), Meredith. C.J.O.. Mai lmen. 

Magee, <>mi Hodgine, JJ.A. i/-n -1* 0, 1914.
[ Xcostglc Cnrclopc Co. v. Ha r ber-Ht lis f.'o.. 1*2 D.L.K. 385, I O.W.N. 1585, 

reversed. |

Contracts (§ I C 1—15)—Consideration—Failure.]—
C. S. .Machines, K.C., and Christopher C. Robinson, for the 

appellants.
Appeal by plaintiffs from the judgment of Kaleonbridge, 

C.J.K.B., Ncostyle Envelope, Co. v. Barber-Ellis Ltd., 12 D.L.R, 
385, 4 O.W.N. 1585, at trial dismissing the action, the Court 
reversed the judgment appealed from and substituted for it a
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judgment for tin* plaintiff for the damages sustained by reason 
of the respondent’s breach of the agreement, and directed re
ference to the Master in Ordinary to ascertain the amount of 
tile damages.

FINE v. CREIGHTON.
(tularin Su/m inr Court ( .1 p/u l/atc IHoiaion), Meredith, fMadarcn. 

Magee, and llodyinx, JJ.A. March 20, 1014.

Specific performance (§ 1 E—30) —Objection* to title—Re
fusal to accept convenance.] Appeal by the plaintiff from the 
judgment of Kelly, J.

A. Cohen, for the appellant.
L. E. Awnn, for the defendant, the respondent.
The Court dismissed the appeal with costs.

TOCHER v. THOMPSON
Manitoba Kinij'x Itcnch, Macdonald, J. February 10. 1014.

Set off and cointerclaim (§ I A—2)—II reach of contract 
—Unliquidated demand Set-off. |—Action to recover one- 
half of the expenses of threshing grain and the cost of seed grain 
under an agreement and for an account of grain sold by the 
landlord under a crop payment lease.

II. /•'. Maulson, and />. St. (I. Stubbs, for the plaintiff.
S. II. McKay, for the defendant.

Macdonald, .1. :—The defendant alleges that the plaintiff 
has not threshed the whole crop, and has not delivered to the 

his one-half share thereof, but that there remains on 
the demised premises a large of grain threshed and a
further quantity unthreshed over and above what is required 
for feed, and claims the right to set off against the claim of the 
plaintiff the one-half share thereof.

The right of set-off can only apply where tin? claim on either 
side is liquidated, and here the quantity and value of the re
maining crop are unascertained.

swanson v. mcarthur.
Manitoba hiny’x Hindi. Prcndcrgaet, •/. March 10. 1014.

Contracts (§ II D4—185)—Kail way construction — Sub
contract. |—Trial of action for certain work performed in rail
way construction under a f- -contract between and de
fendant Me r. The Eastern Construction Company were

C4C
15
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made co-defew as assignees for McArthur's interest in the 
sub-contract.

H\ II. Trueman, for plaintitf.
r. T. Wilson, K.C., and IV. ('. Hamilton, for McArthur.
O. II. Laird, and E. F. Ilaffncr, for the Eastern Construction 

Company.

Prenderoast, J., on consideration of the evidence ordered 
judgment to be entered for the for *17.9.12.68 and in
terest, tugeth r with costs subsequent to August 4. 1913, the 
date of the partial settlement and as provided therein.

MAN

1914

SMITH v BOND
Manitoba Hina’s llmrh. Curran. ./. I fir il ‘Jo. 1011.

Contracts (§ II 1)2—173)—Unsurveyed lands — Furehasc 
rights on Crown lands to be located for I In buyer Title.]—Ac
tion by a purchaser for the return of money paid under a con
tract for the sale of land on the ground that the vendor had not 
made title to a portion thereof. The defendants Bond and Ellis 
set up that the agent, through whom the ill’s bought, had 
no authority to represent to the that the defendants
had title to the

./. F. Kit g our, ami S. It. Flanders, for defendants.

Curran, J., said the plaintiff was entitled to judgment 
against the defendant Ellis for the sum of $80(1 made up of 
$460 staking fee on the Brown and $160 survey fee on
the same ' He found it difficult to accept the plaintiff’s
statement that lie thought lie was buying from the defendants 
an absolute title to the five sections of land, when he must have 
known that what was proposed to him was a of un
ascertained and unsurveyed lands in British Columbia, in the
names of the various parties and for the various areas set out 
in the document Ex. 1. It was apparent from the terms of Ex. 
1, that the lands were to be staked and advertised in the names
therein set out which were the names submitted to the defen
dant Stewart by the plaintiff.

.judgment would he entered for the plaintiff for $800 and 
costs against the defendant Ellis and the action dismissed as 
to the other defendants with costs.
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REX ex rel. BAND v McVEITY.

Ontario Supreme Court. Kelly. •/.. in Chambers. March 17. 1914.

tjro warranto (§ 111—87) -Leave—Extension of time.] — 
Appeal by the defendant from two orders of the Master in 
Chambers of March 6, 1914, the first refusing to set aside a 
previous order extending until March 6, the time for service 
upon the defendant of a notice of motion in the nature of a 
quo warranto under the Municipal Act, and the second ex
tending the time for ten days further.

The defendant also asked for an order dismissing the quo 
warranto proceeding, on the ground that he was not served 
within the time prescribed by see. 165 of the Municipal Act, 
1918.

J. A. Macintosh, for the plaintiff.

Kelly, J. :—After careful consideration, I have reached the 
conclusion that the extension of time was properly granted. The 
appeal must be dismissed with costs.

RUSSELL v. KLOEPFER LIMITED

thitnrio Hupreinr Court. I.atclifonl. J. March III. 1914.

FBAVDVliBNT conveyances f§ III—10)—Mortgagt—Fraud
ulent preference—Assignments and Preferences Act, R.S.O. 
1914. eh. 134.1— Action to set aside a mortgage made by one 
Leatherdale to the defendant company as a fraudulent prefer
ence against his other creditors.

,/. T. Mutcahg, for the plaintiff.
,/. F. Roland, for the defendant company.

Latch ford. J., said that Mr. Dawson acting for the defen
dant company knew that Leatherdale a position was hopeless. 
Dawson’s real and dominating purpose was to obtain from a 
person in insolvent circumstance security for a past stale debt 
to the prejudice of the debtor’s other creditors, the very kind 
of a preference the statute was passed to prevent.

Judgment would In* entered declaring the mortgage void 
and directing that the registration thereof 1m* vacated, with 
costs.
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SCHOFIELD v. R S. BLOME CO.

JOHNSTON v R. S. BLOME CO

Ontario Supreme Court ( Ippellatr IHrisiom, Meredith. C.J.O.. Uaclarrn. 
Mailer, amt Hodyinu. 77.1. March 81. 1914.

Master and servant (§11 H3—135)—“Defective system” 
—Huihling Trades Protection Act— Workmen,’# Compensation— 
Reasonable safety, when negatived.] — Appeals by the defend
ants from the judgments of Middleton, .1.

R. McKay, K.C., and C. V. Langs, for the appellants.
T. Hobson, K.C.. and A. M. Tclfonl, for the plaintiff Scho

field. respondent.
A. M. Lewis, for the Johnston, respondent.
The Covrt dismissed the appeals with costs.

ONT

1914

I
KOSTENKO v O'BRIEN.

Ontario Hu prune Court i I pp'llute IHrixion I. Meredith. C.d.O., Maelarrn.
Mayer, and llodyinn. 77..1. January 17. 1914.

Master and servant (§11 2—46)—Defective system—Find
ing of fact by trial Judge—Appeal.] Appeal by the defend
ants from the judgment of Sutherland, J.

<}. //. Watson, K.(\, for the appellants.
A. (i. Slaght, for the plaintiff, respondent.

The Ooirt vacated the judgment of Sutherland. J., which 
was in favour of the plaintiff for the recovery of $900 and costs, 
and ordered that the case should he opened up and the trial 
continued before Sutherland. J. The appellants to pay the 
costs of the appeal forthwith after taxation, and also to pay 
the additional costs, if any, occasioned to the respondent if the 
trial is continued at Toronto.

Re DARCH.

Ontario Huprrnn Court. Lennox, 7. March 17. 1914.

Life tenants (§ III—26)—Repairs—Power to mortgagi to 
keep up the property.]—Petition by Thomas I larch under the 
Settled Kstates Act. heard at London Weekly Court.

7*. (i. Meredith, K.C., for the petitioner.
A*. P. Graydon, for James Darch.
.1/. P. McDonagh, for the Official Guardian.

Lennox, J., made an order authorizing the tenant for life

A4C
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to borrow upon the mortgage of the lands to pay the probable 
expense of putting the premises in repair and of paying cer
tain tax arrears.

The mortgage will provide for an insurance to the full in
surable value of the buildings when put into a state of repair 
by the expenditure of the $1)00 referred to. The mortgage- 
money, when obtained, will be placed in the hands of the Offi
cial Guardian, to be applied for the purposes aforesaid; the 
$90(1 to be paid out from time to time upon progress certificates 
of the contractor, approved by the solicitor for the applicant.

In the absence of any special provision in the will or settle
ment. as here, the life-tenant has a right to the full enjoyment 
of the property, and is not liable for permissive waste. He is 
not liable for accidental injury or inevitable accident, as. for 
instance, loss by fire or tempest; and is not bound to insure. 
Hut there must he insurance as a condition of authorizing this 
incumbrance upon the property, and to obtain the loan upon 
favourable terms; and both parties, life-tenant and remainder
men. are interested. The insurance premiums, therefore, from 
time to time, will be borne in the proportion of one-third by 
the life-tenant and two thirds by those in remainder.

Re CLAREY AND CITY OF OTTAWA.

Ontario Supreme Court iAppellate lUcision). Mutock, VMagee, 
J.A., Sutherland, and Lcitch, -Li. March 27. 1914.

Municipal corporations (§11 C3—60)—By-laws — Water
works by-law—Expenditure of money.}—Appeals by the cor
poration of the city of Ottawa from orders made by Lennox, J., 
on November 29, 1913, and January 7, 1914. quashing by-laws 
passed by the city council.

/. F. Ilellmiith, K.C., and F. It. Froetor, for the appellant 
corporation.

G. F. Ma<-donntII, for the applicant, the respondent.
The Court dismissed the appeals with costs.

HARRISBURG TRUST CO. v. TRUSTS AND GUARANTEE CO.
ttntario Supreme Court, Lennox, J. Mareh 19. 1914.

Trusts (§11 A—43)—Removal and substitution of trustees 
—Bonds—Corporation mortgage.)—Application by the plain
tiffs from an order appointing a trustee under a mortgage made 
by the Woodstock Thames Valley and Ingersoll Electric Rail-
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Lennox, J., held that lie had power to make the appointment 
as matter of inherent jurisdiction as well as under the Trustees 
and Executors Act (Out.). Mr. .1. (1. Wallace, K.C., would Ik- 
appointed the new trustee in accordance with the wishes of the 
majority of bondholders. Leave would he reserved to any bond
holder to apply hereafter to have the security (which would he 
fixed by the junior registrar) increased in case the condition 
of the railway company should change or appear to make it 
necessary to increase it.

Costs of all parties to this application to he paid out of the 
funds of the railway company.

way Company to the plaintiff company, in lieu of the plaintiff
company.

.1/. II. Luthciy, K.C., for the plaintiffs.
11 • T. McMullen, for the bondholders other than the defen

dants.
Grayson Smith, for the defendants.

SMITH v. HAINES.

Ontario Supreme Court i Xppeltate Itirision). Uuloel,. C.J.Kx.. Itiddell. 
Sutherland, and I,pitch. •/./. April 1. 1914.

Evidencef § II E 7 187 )—Fraud in contract—Salt of shares 
—Burden of proof.]—Appeal by the plaintiff from the judg
ment of Faleonhridge, C.J.K.B.. dismissing the action without 
costs.

/. F. Hellmuth, K.C., and IV. ,/. Flliott, for the appellant.
/>*. McKay, K.C., for the defendants.

The Court set aside the judgment and ordered a new trial; 
costs of the former trial and of the appeal to be costs in the 
cause.

HEWITT v. GRAND ORANGE LODGE OF BRITISH AMERICA

Ontario Supreme Court ( Appellate Itirision). Unlock. C.J.Ht., Sutherland, 
Latchford, and l.eitch. 77. il arch 0. 1914.

Insurance (§ III E 2 -148)—Forfeiture — Mutual benefit 
assessments—Notice.]—Appeal by the plaintiff from tin* judg
ment of Kelly. J., at the trial, dismissing an action brought to 
recover $1,000 on an endowment certificate issued to one James 
Hewitt the deceased, father of the plaintiff. The plaintiff was 
a residuary legatee under the will. The contention of the de
fendants was that Hewitt was not in “good standing" at the 
time of his death.
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A. J. Russell Smew, K.C., for tin- appellant.
,/. A. Worn//, K.C., for the defendants, the respondents.

The Court allowed the appeal and directed that there should 
he judgment for the plaintiff and the executors if they con
sent to he added as plaintiffs, for the amount claimed with suit
able interest and costs; or if the executors decline, they may be 
added as defendants and payment made to them.

BECK v. LANG
Ontario Supreme Court I \pprllatr IHrixioni. 11 mil it h. C.J.O.. Magee. uml 

Hodyin*. JJ.A.. and Kiddrll. J. 1 prit ill. 1914.

Solicitors ( § 11 C—l$0) — Compensation — Litigation in 
wifi 's name—Husband's liability to solicitor.| Appeal hv the 
plaintiffs from the judgment of Middleton, .1.

H. T. Heel;, the appellant, in person.
A. H. Armstrong, for the defendant, the respondent.
The Court allowed the appeal with costs, and ordered that 

judgment should be entered for such amount as should be found 
due by a taxing officer, or such amount as the parties should 
agree upon.

SNIDER v SNIDER.
thtlario Supreme Court (Appellate Hiri/rion ). Meredith, C.J.O.. Mnelaren.

Magi e, and llmlgins. ./7..4. t prit *24, 1914.

PMSADINU (§ V- -'$48) — Reply—Estop/nl—Relevancy — Sub- 
stann Form—Superfluous language.]—Appeal by the defen
dants, the foreign executors of T. A. Snider, deceased, from the 
order of Britton, restoring certain paragraphs of the plain
tiff's reply, which had been struck out by an order of the Mas
ter in Chambers.

W. ./. Elliott. for the appellants.
H. II. Watson, K.C.. and II. E. Irwin, K.C., for the plaintiff, 

the respondent.
F. ('. Snider, for the defendant the Canadian executor.
The Court made an order consolidating this action with one 

subsequently brought by the same plaintiff, and varied the order 
of Britton, J.. by providing that the should be in the
same position as if they had entered a conditional appearance 
as to the claim made in the reply if and so far as it set up a 
claim different from that originally made by the plaintiff'. Costs 
in the cause.

D33C
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KREUSZYMCKI v. CANADIAN PACIFIC R CO.
Ontario Supreme Court { Appellate lHrinion I, .Unlock, C.-l.tx., ('lute.

I{iiltlcll. Sutherland. ami l.eiteh, .1.1. March 4. 1914.

Master ani> sera xnt ( f II A4 101 ) — Kailua y easts 
Shun I ni y airs Actionablt \i yliyenct Precautionary duties 

" Dt fectivt systi in," tv In n in gativi >1— Workmt n's a an pi usa- 
tion—Common law.|—Appeal hy tin* plaintiIV from the judg
ment of Middleton, -f.

C. M. Harvey, for appellant.
Angus MacMurchy, for tin* defendants, the respondents.

The Coirt ordered a new trial with leave to amend as ad
vised. The eosts of the former trial and of this appeal to he 
eosts to the defendant in any event.

MERCANTILE TRUST CO. v STEEL CO. OF CANADA

Ontario Supreme Court i Ippellale llirixiun). Muloek. C.,I.Kj\. Chile. 
Riddell, Sutherlaiul. a ml l.eiteh, ./•/. March 5. Ill 14.

Master and servant (i II A4 101) — Kailway >asts — 
Slum liny—Neyliyt net—Precautionary tint its. | Appeal hy the 
defendants the Grand Trunk Railway Company from the judg
ment of Middleton, J.. at trial.

D. L. McCarthy, K.C., for the appellants.
IV. S. Me Bray in, for the plaintiffs, the respondents.

The Coi rt dismissed tile appeal with eosts.

RUDDY v TOWN OF MILTON

Ontario Supreme Court [ Appellate Division ), Muloek. CJ.Kj., Clute.
Sutherland, anil l.eiteh. .1,1. Ipril 22, 1914.

Municipal corporations ( § 11 G -2:10) Defects in sewers 
—Drainage—Saturai watercourse—Obstruction hy inadrquatt 
culvert—Injury to private property—Damages—ijnanttun ]— 
Appeal hy the defendants from the judgment of Middleton. .1.

A. McLean M act I on el l, K.C., and IV. /. Dick, for the ap
pellants.

George Bell, K.C.. for the plaintiffs, respondents.

The Court issed the appeal with eosts.

ONT.

1914
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ONT. LIMEREAUX v. VAUGHAN.

IVI4 Ontario Supreme Court { Appellate Itirision), Meredith, C.d.O.. Magee, and
llodgiiiM, ././..I.. and Itiddell. d. April 23, 1014.

Trusts (§11)—24) Ncsuliiny trusts (Conveyance to
daughter of land purchas’d by mother—Improvidence and ab
sence of independt nt atlviee. |—Appeal hy the defendant from 
the judgment of Britton, J.

,1. C. M< liner, for the defendant.
S. II. Bradford, K.C., for the plaintiff.

The Court dismissed the appeal with costs.

GEORGE WHITE A SONS CO. LIMITED v. HOBBS

Ontario Suprtme Court { Appellate Itirision I, Muloelc, C.d.Es., (’lute, 
Kiddell. Sutherland, and l.eileh. .Id. Map 7. 1014.

Salk (§ III A—57)—Bights of parties on breach of war
ranty—Notice of defects—Imputed knowledge of contents of 
written agreement.]—Appeal hy the defendant from the judg
ment of Fa Icon bridge, C.J.K.B.

T. N. Phi tan, for the
/. /*’. Ilellmuth, K.V., for the plaintiffs, respondents.

The Court aflirmed the judgment, with a mollification, the 
terms of which are to he agreed upon by counsel or settled by 
one of the Judges. Costs to be paid by the

GNAM v. McNEIL.

Ontario Supreme Court l \pprllale I tuition). Muloek. C.d.Er.. Ilodgins, 
J.A.. Itiddell. and l.eileh, May 7. 1014.

Contracts < § 1 l).’l—55) — Definiteness — Compromise of 
suit. |—Appeal by the plaintiff from the judgment of Britton, J. 

II. II. Dewart, K.C., and D. S. McMillan, for the appellant. 
D. L. McCarthy. K.C., and T. L. Monahan, for the defendant, 

the n

Tiik Court dismissed the appeal, with costs if asked for.

34
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FORRESTER v. LAFONTAINE.
Saukntchrirnn Supreme Court, E brood, ./. April II. 1014.

Lis pendens (§11—10)—Registration—Motion to vacate— 
Pleading not justifying any tun or charge on land.]—Appeal 
by defendant from an order of Parker. M.(\, refusing to vacate 
a lis pendens.

T. />. Brown, for defendant.
B. D. Hogarth, for plaintiff.

Ki.wimkH), .1.. allowed tile appeal, holding that the mere fact 
that the plaintiff sued for the registration of a certificate of 
hs pendt ns did not entitle him to maintain the registration of it 
until the trial. The pleadings on their face must shew the facts 
from which it would appear that lie had a claim or a lien on the 
land. Where such does not appear upon the pleadings, the re
gistration may. on motion in Chambers, he ordered to he can
celled.

Re MORTGAGES ON UNPATENTED LANDS.
Tin Monter of Title*. Saskatcheimn. Unreh 2H. |!!|4.

Land titles (Torrens system) ( § IV—10)—Caveats -Mort
gages on unpatented land.]

Mn.i.it;an, Master of Titles, held that a registrar of a land 
registration district can file a caveat upon unpatented land in 
respect of a claim under an un registrable mortgage given by a 
person alleging a purchase of land from the Crown only if the 
caveat is accompanied by an affidavit in Form (}. to the Land 
Titles Act of Saskatchewan.

SASKATCHEWAN SUPPLY CO. v. McFARLAND
Snsknleln iron Supreme Court. Ilnultniii. fVo eland*, amt Elirtuul. •/./.

Unreh 111, I1»|4.

Appeal (§ VII M3—570)—Findings of trial Judge—Rcv<r- 
sat. 1—Appeal in an action for goods sold and delivered. 

Hartncy, for the appellant.
Cruise, for the r<

The Court on a consideration of the evidence disagreed with 
the findings of fact by the trial Judge upon the alternative 
claim. The appeal was allowed and the judgment below set 
aside and judgment entered for the defendant with costs.

SASK.

1914
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RURAL MUNICIPALITY OF LORNE v. ARNOLD.

Manitoba Aim ft's Bench. Macdonald. ./. March 25, 1914.

Boundaries (§11 A—8)—Plan*—Surveys—Conflict as to 
monuments Onus.j—Trial of action to declare that the defen
dant had wrongfully entered into possession and obstructed 
part of a road allowance, and for an injunction and damages.

A. Dubue, for plaintiff.
I». M. Noble, for defendant.

Macdonald, J., said that the conflict of evidence created 
such a doubt that he must eonelude that the plaintiff had failed 
to make out a case. The case was one in which proceedings 
might he taken under the Special Surveys Act, It.S.M. 1911, 
eh. 182. to finally dispose of the matter should the municipality 
persist in its claim.

The action was dismissed with costs.

DIXON v. COMLEY.
Manitoba A int/'n Bench. Trial before Brrndergant, ./. March 10, 1914.

Brokers « § Il B—10)—Ileal estate agents—Compensation— 
Agreement to tlivith commission*.]- - Action to recover $1,812.55 
being one-half of the commission received by the defendant from 
the Land and Homes of Canada Company Limited.

II. P. Hlaekwotnl, for the plaintiff.
E. H. Fisher, for the defendant.

Prenderoast, J., on reviewing the evidence found that the 
defendant did not agree to divide with the plaintiff the com
missions that he might earn on the sale of the lands in question. 
As to the alternative claim made by the plaintiff on the ground 
of misrepresentation, the plaintiff's position was that even if 
there was no agreement that he should have one-half of the de
fendant's commission, he was induced to give his services for 
50 cents an acre, on the latter's fraudulent representation that 
he was himself getting only 25 cents, and that, on that ground 
the agreement should lie set aside, and he should he allowed re
muneration on a quantum meruit. The misrepresentation, if 
any, did not bear on the nature or value of the services which 
the plaintiff would lie expected to render, nor at all on the re
muneration which he would receive therefor, and the learned 
Judge said he was inclined to doubt, as a proposition of law’.
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whether the plaintiff could recover in the circumstances he al
leged, hut the main point was, that on the evidence he could not 
find as a fact that the defendant did make the statement that he 
was receiving only 25 cents on the deal»

There would be judgment for the defendant with costs and 
the counterclaim would he dismissed without costs.

WRIGHT v. FITZPATRICK.

ManHuhu A im/'* /tench. MactlonalJ, •/. March 25, 1914.

LanDUIBD AND TENANT li III 1)3—110)— Distress— Wrony 
ful seizure—Damayrs—Injunction.] Trial of an action for 
damages for illegal distress.

//. F. Tench, for the

Macdonald, J., said the distress was wrongful, but, con
sidering the conduct of the parties throughout, the damages 
were only nominal and judgment he entered for the plain
tiff for $1.00.

The injunction was made perpetual, with costs.

Re ALLEN ESTATE.

A'tmi Scotia Supreme Court, Sir Charles TatcnshenJ. C.J.. in Chambers.
January 10, 1914.

Hxeci tors and administrators ( § IV C 1—1001 -Settle
ment of decedent's estât*—Vaymntt of legacies—Time for.j — 
Hearing on originating summons taken out by the surviving 
executor to determine certain questions arising under the will 
of Eva M. Allen, deceased.

11. S. McKay, for Allen and K. K. Bent.
•/. E. Head, for Arnold ('. Bent.

Townsiikni», ('.J.. held that the moneys received or to he re
ceived from the executors of Norman II. Bent should he divided 
into two parts as directed in the will of Eva M. Allen and that 
Arnold ('. Bent was entitled in full to one of the said parts at 
once according to the terms of the will.

MAN

1914
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SCHLESINGER v CROWE.

Void Scotia Supreme Court. Ititchit. ,/. March U. 1914.

Fravdulent conveyances (§ IV—16) -Vnfirntt i*—Know
ledge of transferrer\* insolvent y /nth finiteness of contract of 
sale. 1—Trial of action against the sheriff of the county of liant/, 
for damages for taking and selling plaintiff’s goods under exe
cution. The defence to the action was that the goods were the 
property of one Gillespie who, being insolvent, transferred them 
to the plaintiff, and that such transfer was fraudulent and 
void under the Assignments Act (N.S.). The plaintiff joined 
issue and replied that the goods were bought for value and in 
good faith without any notice of Gillespie’s insolvency.

If. IV. Santjstt r, for plaintiff.
,1. L. Ralston, for defendant.

Ritciiie, J„ said that the first question for consideration was 
whether or not the alleged sale from Gillespie to the plaintiff 
was really a sale or merely a continuation of the relationship of 
sales agent, in which capacity the plaintiff had previously acted 
for Gillespie. Although he had been in considerable doubt 
about this he came to the conclusion that there was no sale, but 
it was merely a continuation of the previously existing relation
ship of sales agent. The levy was made within 110 days from the 
written transfer of November 28. Gillespie was insolvent at the 
time and this was known to all concerned, consequently the 
transfer cannot stand under the Assignment Act of Nova Scotia 
because it is an unjust preference in favour of certain creditors, 
namely, the creditors represented by II. A. Purdy to whom the 
plaintiff had given a bill of sale and covenant to pay $1,500.

Except as to a trifling article, valued at $2.50, which had 
been seized and which had not formed part of the Gillespie 
stock, the action will be dismissed with costs.

SUTCLIFFE v. BENNETT

\ ora Scotia Supreme Court. (Srnham. H..I.. RiimhcII. amt Ritchie, .1,1.
February 14. 1914.

New trial (§111 B—16) Erroneous verdict—Insuffieieney 
of evidence to sustain.]- Appeal from the judgment of Longley, 

in an action for alleged wrongful distress and for failure to 
put premises in tenantable repair according to agreement in 
consequence of which plaintiff’s goods were alleged to have been
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damaged ami valueless. On the trial the jury I'ouml a verdict 
for plaintiff for $1,000.

//. MelUsh, K.C., and E. Ü. Kimj, K.C., for
Janus TerreU, 1'or ret

Graham, E.J. (delivering the judgment of the Court):— 
The verdict of $1,000 is altogether unreasonable and contrary 
to the evidence. It is unnecessary to consider the clause for 
forfeiture and whether under tile terms of the clause in the 
memorandum of agreement the demand for rent should have 
been made with all the formalities of the common law or not; 
Manner v. I)i.r, 8 D.M. & G. 703, 44 Eng. R. f>61 ; ami Phillips v. 
Bridgt. L.R 9 C.P 18

There must he a new trial, the defendant’s costs to he costs 
in the cause.

1^42
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Ground not raised below Negligence—Respondeat superior 310
Inaccuracy in summing up—C ing to wrong verdict 777
Insufficiency of findings Directing new trial Employer’s liability 

action 757
Joint trial for murder- Cautioning jury that admission of one de

fendant inadmissible against the other Substantial wrong
er. Cmle (1006). sec. 1019 149

Leave to appeal —Criminal case—Stated case not to be dispensed 
with 126

Master’s report—Fin of fact 461
Questions not raised below New theories 798
To Supreme Court (Can.)—Amount in dispute—Workmen’s Com

pensation cases 830
To Supreme Court (Can.)—Jurisdiction Supreme Court Amend

ment Act (Can.), 1913—Prior actions 490
Verdict of jury—Weight of evidence 777

2

8
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ARBITRATION
Appointment of arbitrator by Court—Pending action. 275
Appointment of arbitrator by Court on party’s default................. 395
Compulsory appointment of arbitrator by Court—B.C. Arbitration

Act 400
Expropriation under Railway Act (Can.)—Appeal to Superior Court 

in Quebec province—Revision—Jurisdiction of Court of Review
(Que.)................................................................................ 858

Extending time for award—Lapse of agreed period.. 467
Submission—Compulsory appointment—Remedy .................... 4CX)
Submission—Stipulation for—Stay of action ............................. 540

ASSESSMENT—
See Taxes.

ASSIGNMENT—
Chose in action—Rights of assignee to sue Reverting trust as to 

proceeds 710
Equities and set-off—Diminution of price by partial failure of con

sidérât ion.. ......... 533
Part of fund—Failure to identify 185

ASSIGNMENTS FOR CREDITORS
Chattel mortgage—Forfeiture of term—Bonus of advance rent 

under lease 72
Chattel mortgage—Sale by mortgagee—Following proceeds 293
Preferences—Effect of pressure 293
Preferences by insolvent—Intent and pressure 185
Who may lie assigned—Company as such 630

ATTORNEYS-
See Solicitors.

AUTOMOBILES—
Onus of proof—Damage by collision—Motor Vehicle Act (Man.) 406 
Responsibility of owner when car o|»ernted by another—Who is 

“owner"—Seller reserving title 710
Trade custom—Rebuilt cars 318

BANKS—
Statutory security—Priority for wages Bank Act (Can.) 1913 385

BENEVC)LENT S<>CIETIES—
Local lodges—Rights ami powers of—.Sale of assets to rival society 853 

BILLS ANI) NOTES—
Action against endorser—Notice of protest 97
Note procured by fraud—Onus on endorsee 529
Power of trading company to give note for another’s debt—Protec

tion of chattel mortgage held by company 841
Proving presentment by subsequent promise to pay 184
Waiver of protest—Notice of dishonour 477
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BILLS OK HALE—
Non-regist ration—Subsequent creditor 417

BOUNDARIES—
Plans—Surveys—Conflict as to monuments—Onus 882
Survey—Surveyor’s notes 20

BROKERS—
Formalities of contract for commission-Writing required by 

statute (Alta.) 234
Real estate—Agency contract, when writing necessary 78
Real estate—Compensation—Failure to complete transaction— 

Division of profits 870
Real estate agents—Compensation 882
Real estate agent—Warranty of future sales—Sub-division agree

ment 410
Real estate brokers—Commission—Written memorandum 468
Stock broker’s "bought note" 371
Stock speculations—Blind pool Recovery of moneys paid us 

fraudulent preference 746

BUILDING CONTRACTS— 
See Contracts.

CARRIERS-
Contract to furnish cars 777
Liability of shipper for freight charges 478
Negligence of street railway—Allowing time to 681
Taking receipts for consignments before delivery—Burden of proof 120

CASES—
Aaron’s Reefs v. Twins, |IH96| A.C. 273, applied 577
Alexander, R. \\, 13 D.L.R. 385. 21 Can. C'r. Cas. 473. followed. 146 
Allen v. Maddock. 11 Moore P.C. 427, 14 Eng. R. 757. followed 457 
Amundsen v. Ward, 11 D.L.R. 167, affirmed 558, 559
Archbold v. Building and Loan Assn., 15 O R. 237. considered 193 
Archhold v. Building and Loan Assn., 16 A.R. (Ont.) 1. considered 193 
Armstrong, R. v.. 12 Can. Cr. Cos. 544,15 O.L.R. 47, dissented from 126 
Arnold v. Plavter, 22 O.R. 60S. distinguished 849
Attorney-General of Canada v. Sydney, 9 D.L.R. 282. 46 N.S.R. 527, 

reversed 726
Bark Fong v. Cooper, 11 D.L.R. 223. 18 B.C.R. 271. reversed 300 
Barker v. l<eeson, 1 O.R. 114, approved 417
Beuallack v. Bank of B.N.A., 36 Can. S.C.R. 120. distinguished 185 
Benner, li x , 8Can Cr Cm 3B6, followed 146
Blucher, R. v., 7 Can. C'r. Cas. 278. followed 146
Bovill v. Emile, |1896] 1 Ch. 648, distinguished 581
Bowden v. Henderson. 2 Sm. A- G. 360, 65 Eng. R. 436. 491
Breckenridge, R. v., 7 Can. Cr. Cas. 116, f« t*d 146
Brenner v. Toronto R. Co., 6 Can. Ry. Cos. 261. 13 O.L.R. 423, 

considered 245
Brenner v. Toronto R. Co., 7 Can. Ry. Cas. 210, 15 O.L.R. 195, con

sidered 245

57—16 n.i..R.

2
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t ASKS—continued.
Johnson v. Lindsay, [1891 | A.C. 371, distinguished 225
Jones v. Simpson, s Man. L.lt. 124, considered 703
Kominsky, H. v., 6Can. Cr. Cas. 528, discussed 500
Lacoste v. Cedars Rapids Mfg. Co.. 43 tjuc. S.C. 410. reversed 108 
Lagunas Nitrate Co. v. Lagunas Syndicate, |1H00| 2 Ch.I). 302.

applied............ 577
Lake Winnipeg L. «V T. Co., Re. 7 Man. L.lt. 235, followed 15
Land Registry Act, Re, 13 I).L.lt. 700. affirmed 575
Linton v. Imperial Hotel Co., 10 A.R. Ont .1 337, considered 549 
Lovitt. R. v.. I1012J A.C1. 212. considered 740
Lucas v. Chesterfield (las. (10091 1 K.B. 10, applied. 108
Macdonald and City of Toronto, Re, K D.L.R. 303. 27 O.L.R. 170.

applied .......... 353
Manson v. Pollock, 12 D.L.R. 82. reversed on other grounds 018 
Martin v. M or den, 0 Man. L.lt. 505. considered . 793
McDonald v. C.P.R.. 7 D.L.R. 138. 22 <jue. K.R. 207. appeal there

from (plashed 830
MeKillop and Benjafield v. Alexander. 1 D.L.R. 580. 45Can. S.C.It.

551, applied. 793
MeKillop and Benjafield v. Alexander. I D.L.R. 580, 45Can. S C R,

551, followed.. 793
McLeod v. Canadian Northern R. Co., ISO.L.lt. OUI. discussed 343 
McLeod v. Delaney, 29 N 8.R. 133, approved 359
MeNaghten’s Case, 10 Cl. & F. 200, considered 203
MePhce v. Kscpiimall and Nanaimo R. Co.. 18 B.C.R. 450, reversed. 757 
Montreal (City) v. Mulcair, 28Can. S.C.R. 458, distinguished 48 
Mornington v. Keane, 2 DeCî. & J. 290, II K.lt. 1001, followed 185 
Morrison v. Wilson, 11 D.L.R. 815, reversed 852
Neostyle Envelope Co. v. Barher-Kllis Ltd., 12 D.L.R. 385, 4 

O.V\ N. 1685, reveie< I >71
Neros v. Swanson, 1 D.L.R. 833, varied 842
Parks v. Canadian Northern R. Co.. I I Can. Ry. Cas. 247. 21 Man.

I, I! lu.; diet u sed 343
Pirkels v. Lane. 11 D.L.R. 841. affirmed 347
Pratt v. Connecticut Fire Ins. Co., 12 D.L.R. 015, affirmed 708
Pratt v. Stratford (City), 14 O.It. 200. 10 A.R. 5, distinguished 080
Pyke r, 1866 :tl .I*'I'. 121, applied i>7
Quinn v. Leathern, (19011 A.C. 195, applied 669
Rat Portage Lumber Co. v. Margulius, 15 D.L.R. 577, affirmed 477 
Reid v. Moore, 12 D.L.R. 103, affirmed 561
Richardson v Willis, 12 L.J Ex 68, applied 886
Rieshech V. Creighton. 12 D.L.R. 303, followed 137
Ritchie v. Atkinson (1808), 10 Fast 205. 103 Kng. R. 787. followed 478 
Royal Bank of Camula v. The King. 0 D.L.R. 337. (19131 A.C. 283, 

applied 112
Sager v. Manitoba Windmill Co . 13 D.L.R. 203. affirmed 577
Sawyer v. Pringle, 18 \ I! < >ut 218 distinguished 849
Scandinavian American National Bank v. Knceland. 12 D.L.R. 202, 

reversed 565
Schwartz v. Winnipeg Electric R. Co., 9 D.L.R. 70S. 23 Man. L.lt.

60, affirmed im
8tott i McNutt N > Hr, n> applied



892 Dominion Law Reports. [ 16 D.L.R.

( ASKS—continual.
Scott v. Pilkington, 2 B. & S. II. 121 Eng. K. 978, applied 492
Scott x Scott 1013 \ • ' 117,
Shaw v. Winnipeg, 19 Man. L.R. 234, followed 390
Ship Building Works v. Nut tall, 119 I*a. 149. disapproved 451
Slater v. Vancouver Power Co.. 13 D.L.R. 143, 25 W.L.R. 66, 

affirmed 226
Slouski v. llopp, 15 Man. L.R. 548, discussed 115
Soverccn, R. v., 20 Can. Cr. Cas. 103, 4 D.L.R. 356, distinguished 500 
Spawn v. Nellee, 1 Ch. Ch. (Ont.) 270, approved. 736
Stroner, R. v., 1 C. & K. 350, distinguished 378
Tailby v. Official Receiver, 13 A.C. 523, distinguishe<l 185
Thompson, R. v., 14 Can. Cr. Cas. 27, 17 Man. L.R. 60S. approved. 500 
Toronto General Trusts Co. v. Dunn, 20 Man. L.R. 412. followed 406 
Totten v. Watson, 17 Grant 233, considered 473
Tytier v. Conung, 12 D.L.R. 426, reversed.. 581
Union Bank v. McKillop, 11 D.L.R. 449. 4 O.W.X. 1253. affirmed 701 
Uylaki v. Dawson, 6 O.W.R. 569. applied 450
Van Praagh v. Everidge, 11902] 2 Ch. 266, discussed. 115
Vic Mill Ltd.. Re. 1913] 1 Ch. 183, (19131 1 Ch. 465. applied 849
Wadsworth v. Canadian Railway Accident Ins. Co., 13 D.L.R. 113.

28 O.L.R. "i:s7. . ffirmed 670
Wake v. C. P. Lumber Co., 8 B.C.R. 358, distinguished 385
Wallace v. Heeelein, 29 Can. S.C.R. 171, distinguished 300
Wallace v Hesslein, 29 Can. S.C.R. 171, followed 682
Watson v. England. 14 Sim. 28, 60 Eng.R. 266, applied . 491
Wooer, R \ , 6 Can. Cr. Cas. 106, discussed 500
Whistnant, R. v., 8 D.L.R. 468, 20 Can. Cr. Cas. 322, approved 313 
Wickens, Ex parte, [1898] 1 Q.B. 543. considered. 581
Wilcox v. Wilcox, ll D.L.R. I. reversed 191, 192
Wilkie v. Jellet, 2 Terr. L.R. 133, 26 Can. S.C.R. 282. applied. 793
Wilks v. Matthews. 7 D.L.R. 395, 22 Que. K.B. 97, reversed 746
Wood v. Grand Valley It. Co., 10 D.L.R. 726.27 <l.L.R. 556, affirmed 

in part........ 361
Wood v. Grand Valley R. Co., 5 D.L.R. 428, 3 O.W.X. 1356. 26 

O.L.R. 441, reinstated in part 361
Wood v. Grand Valley R. Co., 10 D.L.R. 726, 4O.W.X. 556. reversed 

in part 361
Wynne v. Dalby, 13 D.L.R. 569,29O.L.R.62,40.W.X. 330, affirmed 710

CAVEATS-
Dcscription of land—Alberta Land Titles Act 793
Sec Land Titles.

CHATTEL MORTGAGE—
Illegal preference—Fol owing proceeds 293

CHOSE IN ACTION—
Assignment of, see Assignment.

COMPANIES—
See Corporations and Companies.

06
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CONDITK)NAL SALE-

CONFLICT OF LAWS-
Remedies—Enforcement of contract 565

CON ST IT UTI ON A L LAW—
Direct and indirect taxation—Succession duty. 740
Taxes, direct and indirect—Provincial law-making powers— 

.Succession tax . . .. 740

CONTRACTS—
Building anil construction contracts—Stipulation to refer differences 

to engineer—Disqualification. 436
Cancellation by parties—Contract under seal—Abandonment 288
Commission to real estate broker Writing required as evidence

in Alberta.........  234
Consideration—Failure 871
Const ruction—Agency—Counter-proposit ion—Exclusion of renewal 

clause. 61
Construction—Particular phrases— Interpretation by reference to 

prior contracts . 686
Construction—Reference to prior offer 61
Definiteness—Assignment of $2,500 out of $6,500 fire insurance 185 
Definiteness—Compromise of suit . 880
Illegal by express provision—Violations of statute—Public policy 382 
Meeting of minds—Sufficiency of acceptance. 618
Mutuality—Dealing in options on stock exchange—Privity of 

clearing-house association 855
Railway construction—Sub-contract. 872
Recovery back of money paid—Non-|>crforinunco of promise— 

Damages 361
Rescission—Mistake—Negligence 115
Rescission—Restoring benefits—Purchase 577
Sale of lands—Agent's innocent misrepresentation 822
Stipulation as to engineer's decision—Disqualification 441
Vnsurveved lands—Purchase rights on Crown lands to be located 

for the buyer Title srt

CORPORATIONS AND COMPANIES—
Alberta Corporation tax.................. 112
Capital stock—Subscription—Allotment—Forfeited ami cancelled 

shares 281
Directors’ personal liability for wages 513
Liability of president on agreement expressly entered into on his 

own behalf and that of the company—Signature of company 361 
Managing directors—Transactions with—Account—Fiduciary rc- 

latiooehip s7i
Power to contract—Co-operation with other company. 701
Powers of officers— Scope of apparent authority—Manager 841
Powers of officers—Vnauthorized contract of general manager— 

Sco|>e of apparent authority 192
Private company—Debt of individual shareholders—Assumption 

by company — 79
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( ()RP< MATH INS AM) V<)M PAN IKS—continual.
Proceeding by against officer or employee for money

alleged to have been misapplied 856
Promissory note, power to make 841
Rights and powers Engaging in business foreign to incorporation 701 
Rights of shareholder—Action by—Account of undue profits made 

by directors personally 855
Shares—Subscription—Subscriber acting as director—Waiver of 

notice of meeting—Lack of prospectus 864
Subscriptions—Consideration other than cash 44
Subscriptions for shares 8 Ions as to calls 281
Taking stock for cash dividend 44
Unpaid stock—Defence that allotment irregular—Statutory re

quirements (B.C.) 281
When provincial company license is required—“Carrying on 

business'1—Meaning of 446
Winding-up—Amending petition 17
Winding-up—Employees’ priority for wages—Auditor 316
Winding-up—Sale of mortgaged vessel by liquidator—Proceeds—

Rights of mortgagee and seamen entitled to lien on boat 175 
Winding-up—“Trading company”—Objects of incorporation. 15

COSTS—
Discretion- Libel action—Refusing costs to successful plaintiff 343 
Interlocutory motion—New point 13
Practice—Expense of survey of lands—Cost of maps—Fiat granted 

prior to allocatur—B.C. Costs Turriff (1906) schedule 4 243
Security for costs—Non-resident Absence whether temporary or 

not 447
Security for costs—Workmen’s Compensation Act (Alta.) — Pro

cedure less formal and expensive 738
Setting off costs—Workmen's Compensât ion Act (Alta.) 67

CO-TENANCY—
Tenants in common—Right of one to maintain eject met t 359

COURTS—
Criminal jurisdiction- Yukon territory—R.N.W. Mounted Police. 146 
Jurisdiction of special officers—Master in Chambers 852

CRIMINAL LAW-
Appeal—Stated case 126
Conspiracy—Alleged associate in custody—Permitting conference 

for defence of their party 378
Former testimony—Proving absence of witness 126
Insanity as a defence—Degree of proof 203
Joint trial—Cautioning jury as to admissions by one defendant 149 
Jurisdiction of R.N.W. Mounted Police 146
Speedy trial procedure—Electing trial without jury—Effect of 

indictment............................................... 500

CROSSINGS— 
See Railways.

634
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DAMAGES—
Breach of implied warranty—Merchantable goods 446
Construction and engineering contracts—Delay in supplying ma

terials to contractor. 436
Cutting timber—Stump.g< 46
Eminent domain—Adaptability for part of large undertaking 16S
Eminent domain—Possibilities of special use 168
Eminent domain—Value to owner at date of taking 168
Injury to crops—Eire—Measure of damages—General damages 484
Measure of com|>ensution—On contracts—Oil and gas *02
Measure of compensation for breach of contract to complete 

railway 361
Measure of damages—On contracts by agents- Heal estate broker— 

Warranty of future sales 410
Sale of beverages for re-sale—Warranty as non-intoxieating—Fine 

on re-sale under liquor law 605
Sale of goods to he manufactured Loss of profits Special order 

for unmarketable goods Conditional sale on rental agreement *49 
Taking or detention of jiersonal property- Measure of damages 522

DEMURRER-
Objection that no cause of action shewn in plaintiff's pleading— 

Defence in lieu of demurrer 513

DENTISTS—
Unlawful practice—Mechanical dentistry— License 536
Unlawful practice—Several attendances on one person 536

DEPOSITIONS—
Party residing abroad—Workman’s compensation claim 449

DISMISSAL AND DISCONTINUANCE-
Involuntary -Want of prosecution—Unreasonable delay 736

DISORDERLY HOUSE-
Offcnee of keeping—Limped right of appeal 318

DIVORCE AND SEPARATION—
Married Women’s Protection Act (Man.) 55
Matrimonial offences—Condoning by resuming relationship—Sub

sequent cruelty.........  55
Prior separation agreement—Subsequent gross misconduct 557

EJECTM ENT-
Outstanding title—Tenancy in common 350
Root of title 350

ELECTRIC RAILWAYS—
See Street Railways.

ELEVATORS-
Negligence in operation of passenger elevator 138
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EMINENT DOMAIN—
Compensation for lowering street—Assessment for improvement

not an element of damage ...... 353
Fixing value—Adaptability—Waters 168
To whom compensation must be paid—Unregistered owner, status 400 
Water rights—Interference with prior franchise—General powers 

as to streams and land covered by water. 424
Water rights—Lakes and streams—Public use—Prior public utility 

franchise 424

EMPLOYER’S LIABILITY— 
See Master and Servant.

ENGINEERS—
Construction of engineering contracts—Engineer us an arbitrator 

or referee........   436,441

ESTOPPEL—
Bar to claim of—Misrepresentation inducing statement relied on us 

estoppel...... 97
By assent—Engineering contract—Certificate of named referee 436
By conduct—Change of position........................................ 97
By record—Judgment against one of two debtors 385
Company—By receiving benefits from ultra vires contract. 701
Forgery incapable of ratification—Promissory note—Material 

change.............................. 97

EVIDENCE—
Absence for sixteen years—Presumption of death, how limited 491 
Burden of proof—Delivery—Receipts to carriers—Receipt prior to 

locating goods 420
Corroboration—Unsworn testimony of child—Canada Evidence 

Act, 1906 313
Criminal law—Police physician questioning prisoner to determine 

on sanity. 204
Criminal law—Questioning accused person in custody 223
Criminal trial—Former testimony—Absent witness for prosecution 

—Deposition at preliminary enquiry. 126
Expert evidence—Engineer’s estimates from plans ........ 842
Foreign judgments—Effect of appeal pending in the foreign juris

diction . 492
Fraud in contract—Sale of shares—Burden of proof 877
Medical books—Oral proof of their authority 203
Negligence—More probable inference shifting onus 539
Presumptions—Status—Master and servant—Scope 558
Presumption as to sanity—Preponderance of evidence to rebut. 203
Promissory note—Presentment proved by subsequent promise to

paj 1K4
Status—Master and servant—Presumption of relationship—Strang

er’s claim 558
Statutory presumption—Automobile accident—Negligence 406
Weight and effect—Stale demands 852
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EXECUTION—
Creditors’ Relief Act (Alta.)—Contestation of creditor’s certificate. 471 
Lien by registrat ion—Prior transfer—Incompleteness of transaction 104 
Lien on lands—Claim of homestead exemption 1
Return of sheriff—Collateral attack—Company and directors 513

EXECUTORS AND ADMINISTRATORS—
Settlement of decedent's estate—Payment of legacies—Time for 883 
Who may be appointed—Trust company as executor—Syndic 850

EXEMPTIONS—
What property is exempt 6
When property exempt from seizure 1

EXHIBITIONS—
Trade privileges—Concessions 866

EXTRADITION—
Immunity from prosecution for offence 356

FA LS E IMPRI8C 1NMENT—
Abuse of authority by officer . 285

FIRES—
From threshing engine—Failure to extinguish 839
From threshing engine—Prairie Fires Act (Sask.)—Negligence. 484 
Originating from locomotive—Inference 191

FIRE INSURANCE—
See Insurance.

FISHERIES—
Illegal fishing—Seizure of boat—Fresh pursuit beyond three-mile 

limit 884

FOREIGN COMMISSION—
See Depositions.

FOREIGN JUDGMENT—
Action upon original cause of action or upon the judgment . 848

FORGERY—
Corroboration—Sufficiency.........  402

FRAUD AND DECEIT—
Discharge of mortgage obtained by fraud—Onus on benefited party. 29 
Material and false representation—Delay in discovering the falsity. 577 
Representing re-built automobile as new car . 318
Rescission of contract for sale of land—Damages.........  65
Sale of land knowing inability to give title—Damages 109
Secret profit by agent—Principal's right to recover. 265
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FRAVDVLENT C(>X Y KV ANCES-
Mortgagc—Fraudulent preference—Assignments and Preferences

Act. R.8.O. 1914, ch. 134 874
Preferences Knowledge of transferrer’s insolvency—Indefinitencss 

of contract of sale... 884

GARNISHMENT—
Attaching creditor claiming lien on fund—Priorities 143
Garnishee not appearing—Admission. 774

GAS—
Negligence— Explosion of escu|)ed gas 791

HABEAS CORPUS—
Infant Removal of from jurisdiction—Father’s 
Order for further detention—Jurisdiction

868
146

HIGHWAYS—
Changing grade of street—Subway—Damages to landowner 853
Compensation for lowering street 353
Defects in—Liability of municipality—Injury to traveller—Con

tributory negligence. 325
Defects in—Placing gravel on road during winter—Liability of 

municipality 325
Imperfect construction of sidewalk—Misfeasance. 367
Right as to materials in—Unopened road allowance—Removal of 

earth—Necessity of by-law authorizing—Rights of abutting 
owner 686

Rights of abutting owner—Opening up streets in sub-division 853

HOMESTEAD—
Actual occupancy—Temporary absence—Intention to return 1
Establishment by occupancy—Actual residence—Exemption. 1

HOMICIDE—
Trial—Reference to possible commutation 203

HOTEL KEEPER-
Bulk Sales Act (Man.) 465

HUSBAND AND \WFE-
Alicnation of wife's affections—Damages 859
Charge of non-support—Uncertainty in form of information 241 
Conveyance by husband to wife—Trust for survive —Statute 

of Frauds. 458
Wife’s separate estate—Intermixing with husband’s property 82

I NC<>MPETENT PERSt >NS—
Criminal law—Insanity as a defence. 203

INDICTMENT. INFORMATION AND COMPLAINT— 
Quashing indictment—Irregularity in grand jury proceedings

4

53
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INFANTS—
Parent’s right to custody—Rights of father—Inability to furnish 

.suitable home—Welfare of child Sôl

INSOLVENCY—
Rights of curator under Quebec law—Recovery of moneys paid as 

fraudulent preference................. 74ti

INSTRVCTION TO JURY—
See Appeal; Trial.

INSURANCE—
Accident policy—Cause of death—Fits—Accident occasioned as a 

result of—Reduction of liability <170
Accident policy—Cause of death- From sustained while in fit 970 
Action—Marine policy- Constructive total lose—Abandonment 39 
Extent of injury or loss; of recovery— 70 per cent, clause—Auto

mobile 863
Fire—Statutory condition—Vacancy clause—Variation 798
Forfeiture—Mutual benefit assessments—Notice 877
Statutory conditions—Variations—Destruction of property by 

forest fires—Reasonableness 798
Warranty—Concealment Insuring life of horse—Representation 

of price paid -Evasive and incorrect answer suggested by agent 244

INTEREST—
Parol agreement for extra interest 473

INTOX ICATINC1 LIQUORS-
Local option—Settling voters'list 855
Unlawful sales—Of what liquors—2| per cent, proof 995
Unlawful sales—Wholesale to prohibited |iersons—Absence of li

cense—Notice, effect of. . 996

JUDGMENT—
Against one of two debtors— Estop|H»l 385
Conclusiveness—Wages claim against company—Directors’ personal

liability 518
Foreign judgment—Action upon. 848
Foreign judgment—Jurisdictional matters 848
Speedy judgment—Promissory note—Holder in due course 74
Validity of marriage 491

JURISDICTION—
Of Courts see Courts

JUSTICE OF THE PEACE-
Jurisdiction—Sitting at request of another justice 536

LABOUR ORGANIZATIONS—
Interference with fellow-member—“Just cause”—Damages 959
Scope of organized redress . 659

4
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LANDLORD AND TENANT—
Distress—Wrongful ueisure—Damages—Injunction 883
Re-entry—Recovery of possession—Subletting to disorderly tenant 

—Effect 82
Rent—Distress—After re-t akin g possession 549
Rent—Distress—Forfeiture   549
Stipulation for forfeiture—Bonus of advance rent—Assignment for 

creditors 72

LAND TITLES (Torrens system)—
Caveat—Agreement to give mortgage 854
Caveats—Form—Sufficiency under statute—Description 793
Caveats—Mortgages on unpatented land 881
Caveats—Statutory form—Addition ............................ 703
First registration—Procedure—Crown grant—Description of

riparian lands..................................................... 575
Plans—Sale of portion -Lund adapted for sub-division 259

LEAVE TO APPEAL—
Sec Appeal.

LIBEL AND SLANDER—
Amount of damages—Trial without jury. 347
Discretion as to costs 348

LIENS—
Employee's lien on assets per in priority to bank's statutory

surety 385
Equitable liens—Definiteness 185

LIFE INSURANCE—
See Insurance.

LIFE TENANTS—
Repairs—Power to mortgage to keep up the property 875

1 I DATION—
Of company, see Corporations and Companies.

LIQUOR LICENSE—
Sec Intoxicating Lierons.

LIS PENDENS-
Registration—Motion to vacate. 881

LOOS AND LOGGING—
Export restrictions unless manufactured—Product of Crown lands

(B.C Shingle blocks 868

LUMBER-
See Lous AND LOGGING.

MARRIAGE—
Annulment—Foreign decre<- 491

959^
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MASTER AND SERVANT—
Assumption of risk—Common law liai ility—Machinery—Engine 

packing 541
Assumption of risk—Luck of guard rails __ 756
Breach of statutory duty—Contributory negligence of servant 809 
Course of employment —“Out in the course of"—Shovelling

clay—Replacing derailed car. 07
“Defective system" Building Trades Protection Act Workmen's 

Compensation 875
Defective system—Finding of fact by trial Judge -Appeal 875
Disobedience of rules—Loading vessel 656
Liability for injury to servant—Safe place—Insufficient excavation 

for poles for electric wires 225
Master's liability to stranger for servant's tort 558
Profit sharing agreement Master and Servant Act i B.C.). 010
Railway cases—Shunting cars—Actionable negligence— Precaution

ary duties—“Defective system” when negatived 870
Safety as to appliances—Life in peril 450
Safety of appliances—(Seneral use. materiality of 451
Servant’s assumption of risks—Elevators 138
Unguarded machinery—Assumption of risk 756
Wages—Priority for statutory security of bank 385
Wages due by company— Liability of directors 513
Workmen’s compensation—Option under Workmen's Compensation 

Act, 9 Edw. VII. (Que.), eh. 00 830

MECHANICS’ LIENS—
Percentage fund to protect sub-contractors. 121
Personal judgment against contractor—Labourers’ lien— Logging 

operations 142
Sub-contractor—Claim on statutory |>ereentage—'Time 110
Sub-contractor—Owner advancing statutory |>ercentngo to con

tractor 110
To what property attaches—Money owing to contractor 142

MILITIA—
Quelling riots—Liability of a munit y for ex|>ense 720

MINES AND MINERALS—
Injuries to workmen—Omission to supply safety appliances 450

MISTAKE—
Relief—When it may be granted 062

MORTGAGE—
Discharge by assignee—Right to use assignor's name- Stipulation 

for re-assignment on terms 710
discharge—Fraud brought home to mortgagor's agent— 

Onus on benefited party 29
Redemption—Tender after maturity—Notice of bonus— Lam I Titles

let Uta ) IN
lie-loan of borrowed money—Subrogation 048
Stipulation after default for increased interest—Interest Act (Can.) 473 
Validity—Amount of debt—Parol agreement for extra interest 473

7

5
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MOTOR VEHICLES—
Hoc Avtomoiiiles.

MUN ICI PAL C( )RPORATIONS—
By-law—Cloning street—Quashing 869
By-law—Public library site 865
Ity-lnw Submission of water scheme Fnauthorized question to 

lie voted upon by the electors 865
By-laws Waterworks by-law Expenditure of money 876
Defects in sewers Drainage—Natural watercourse—Obstruction 

by inadequate culvert Injury to private property Damage's 879 
Diversion of surface water - Neglect to employ engineer 48
Pire department Voluntary establishment—Negligence 390
Liability for damages—Conditions precedent -Plaintiff’s title— 

Misfeasance 48
Powers -Establishment of municipal gazette 795
Statutory requirement of notice of action 415

NEULK1EXCE
Contributory negligence—Sudden emergency from supervening 

negligence of employer 138
Explosion of esca|>ed gas 791
Respondeat sufierior 310

NEW TRIAL
Erroneous verdict iency of evidence to sustain 884
For errors of the Court—In refusing continuance 090
Jury -Non-direction as ground for 307

NOTICE OF ACTION
Public officer 285

PARTIES—
Bringing in parties Joint and several negligence—Adding parties 75 
Bringing in third parties -Indemnity; relief over—Principal and 

agent 65

PARTNERSHIP—
Agreement by one partner to buy out the other—Dissolution of

partnership—Statute of Frauds ...... 846
Existence -Alleged admissions -Profit sharing agreement between 

employer and c yee 610
Mining claim 871
New firm taking over business —Mixing new indebtedness with old.. 105

PART PERFORMANCE—
See Contracts; Specific Performance; Vendor and Purchaser.

PENALTY
Penalty clause in land contract —Relief against forfeiture .. 299

PLANS AND PLATS-
Proposed sub-division—Requirements of Land Registry Act (B.C.). 259

9

5
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PLEADING—
Action against endorser of promissory note—Notice of dishonour 97
Denials -Particularity.........  513
Form—Objection that no cause of action 513
Lord Campbell's Act—Contravention of railway rules by company. 69 
Objection that no cause of action shewn—Defence in lieu of de

murrer 517
Particulars—Workmen’s compensation cases 69
Reply—Estoppel Relevancy -Substance—Form—Superfluous

language K7S
Statement of claim—Employers' Liability Act (B.C.). 734
Statement of claim—Ex parte amendments—What allowable—En

dorsed writ 720
Statement of claim Negation of defence -Consideration for bill or

noir 720
Statement of claim—Statement of cause generally How set out 720

PRESFMmoN
See Evidence.

PRINCIPAL AND AGENT—
Agent’s fraud or wrong—Sale of land —Secret profit—Principal's 

right to recover. 265
Agent’s innocent misrepresentation 822
Compensation—Commission on accepted orders when filed

Failure to complete . SOI
Fraud of agent—Liability of principal 577

PROHIBITION
Division Court in Ontario—Power of transfer -Prohibition pre

maturely asked 853

PUBLIC LANDS-
Export restrictions on timber—Sawn hind er 593
Grant to South African Vi 'er—Sale of 485

QUO WARRANTO-
liCave—Extension of time 874

RAILWAYS—
Breach of contract to complete railway—Trade benefits of bond 

purchases 361
Contributory negligence—At crossings - Riding with another 245
Fires—Origin from locomotive—Inference 191
Liability of railways for damages—Killing horse on track- Animal 

“at large". 343

RATIFICATION—
Sec Estoppel.

REAL ESTATE AGENTS 
See BmiKKiis.

0
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REFORMATION OF INSTRUMENTS—
Mistake.......................................................... 868

RIOT—
Expense of quelling riots—Calling out militia 726

RIPARIAN RIGHTS—
See Waters.

8ALE-
Bulk sales—Statutory requirements—Sale of hotel-keeper’s business

not included........................................................ 465
Conditional sales—Statutory requirements 561
Conditional sales—Vendor’s name displayed—Effect—Assignee of

vendor...........    561
Farm Machinery Act (Alta.)—Statutory warranties 350
Goods to be manufactured—Special order for unmarketable goods— 

Conditional sale—Breach of contract — 849
Implied warranty—Fitness for purpose 870
Implied warranty—Merchantable goods. 446
Machine—Inspection—Notice of defective working 860
Passing of title—Delivery—Sufficiency—Ascertainment 525
Passing of title—New company to take over business 561
Rescission—Fraud and misrepresentation—Trade custom. 318
Rights of parties on breach of warranty—Notice of defects Im

puted knowledge of contents of written agreement 880
Warranty implied ns to quality—Manufacturer's obligation to 

supply new commodity............ 22

SET OFF AND COUNTERCLAIM—
Breach of contract—Unliquidated demand—Set-off 872
Diminution of price—Partial failure of consideration—Equity 

agsinet assignee 533
Illegal seizure—Counterclaim for debt 522

SHIPPING—
Breach of duty—Property in charge of master of vessel—Liability 

for loss or destruction 413

SLANDER—
Sec Lihki. and Slander.

SOLICITORS—
Compensation—Litigation in wife’s name—Husband’s liability to

solicitor..................................... 878
Striking off—Grounds for—Secret profit on realty sale 487
Striking off the rolls—Misconduct 487

SPECIFIC PERFORMANCE-
Dcferred payments—Penalty clause—Relief against forfeiture 299
Objections to title—Refusal to accept conveyance........ 872
Parol agreement—Part performance—Statute of Frauds—Realty
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