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RULES

OF THE

COURTS OF QUEEN’S BENCH

AND

COMMON PLEAS.

WA A A A A

ATTORNEY.

1. () Itisordored that every person applying to be
‘admitted a member of either of the said Courts, shall
leave or cause to be left with the Clerk of the Crown
and Pleas, at least seven da{ls before he shall apply
to such Court for admission, his articles of clerkship,
‘and also any assignment that may have been made
thereof, together with answers to the several ques-
.tions hereunto annexed, signed by the all)‘plicant, and
also by the attorney or attorneys with whom he shall
have served his clerkship.

- QUESTIONS TO BE ANSWERED BY THE CLERK.

”Z’gl. ‘What was youi age on the day of the date of
‘gour articles ?

; 2, -Have you served the whole term of yourarticles
#t the office where the attorney or attorneys, to
& . 3 -

& (q) A-person who hag been admitted a solicitor of the
SCourt of (ghancery upon service witha solicitor (who had not
Fheen admitted an attorney of a Court of law), may be ad-
Bmitted an attorney in England under seo. 16 of 6 & 7 Vio.
¥ cap. 73—-—nohvithstanding Reg. Gen. Hil, 1853, No. 5.~-In
¥re Lucas, 2 Jur. N, 8, 6.
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whow you were articled or assigned, carried on his ar
their business? If not, state the rcason.

3. Iave you at any time, during the term of your
articles, been absent, without the permission of the
attorney or attorneys to whom you were articled or
assigned? and if so, state the length and occasions of
such absence.

4. Iave you, during the period of your articles,
been engaged or concerned in any profession, business,
or employment, other than your professional employ-
ment as clerk to the attorney or attorneys to whom
you were articled or assigned ?

5. Have you, since the cxpiration of your articles,
been cngaged or concerncd, and for how long time,
in any and what profession, trade, business, or em-
ployment other than the profession of an attorney or
solicitor 7

QUESTIONS TO BE ANSWERED BY THE
ATTORNEY.

1. Has A. B? served the whole time of his articles
av the office where you carry on your business? and
if not, state the reason.

2. Has the said A. B. at any time during the term
of his articles, been absent without your permission ?
and if so0, state the length and various occaziens of
such absence.

3. Has the said A. B., during tho period of his
articles, been engaged or concerned in any profession,
business, or employment, other than his professional
employment as your articled clerk?

4. Hasthe said A. B., during the whole time of his
clerkship, with the exceptions abnve mentioned, been
faithfully and diligently employed in your professiona;
business of an attorney and solicitor !

5. Has the said A. B., since the expiration of his
articles, been engaged or concerned, and for how
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long time, in any and what profession, business or em-
ployment, other than the profession of an attorney or
golicitor ?

And I do hereby certigy that the said A. B. hath
duly and faithfully served underhis articles of olerk-
ship (or assignment, as the case may bo), bearing
date, &o., for the term therein expressed; and that
he is a fit and proper person o be ndmitted an
attorney. Rule b1, H. T\, 13 Vio.

2. It is ordered, that whenever uercafter any
attorney of this Court shall be struck off the roll of
attorneye, or be prohibite’. from practising ag an at-
torney therein, by order of this Court, for malpractice
or misconduct 8s an attorney, or other sufficient
cause, the clerk of this Court shall forthwith certify
such dismissal or prohibition, and thegrounds thereof,
expressed in general terms, under the seal of this
Court, and shall transmit such certificate to each of
the other Superior Courts of Upper Canada; and that
this Cours, on receipt of any similar certificate from
the Court of Chancery or the Court of Common Pleas,
of any attorney or solicitor of either of the said Courts
respectively, having been struck off the roll of such
Court, or prohibited from practising therein, shall
thereupon take proceedings for striking such person,
being an attorncy of this Court, from the roll of at-
torneys, or for prohibiting his practising therein, ac-
cording to the course and practice (and in like manner
and under like ciroumstances) observed in gimilar
cages in the superior courts in England—T. T. 15 Vic.
Mem. A similar rule exists in the Common Pless.

TRINITY TERM, 20rx VIC.

‘WHEREAS the practice of the Courts of Queen’s
Bench and Common Pleas in and for Upper
Canada has been, to a great extent, superseded or
altered by the Common Law Procedure Act,
1856, and it is expedient that the written rules
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of practice of the said Courts should he consoli-
dated: Tt is therefore ordered that all existing
tules of practice In either of the said Courts in
regard to civil actions—save and except as
regards any step or proceeding taken before these
rules come into force—shall be, from and after
the first day of Trinity term, 1856, annulled, and
that the practice, to be thenceforth observed in
the said courts with respect to the matters here-
after mentioned, shall be as fullows, that is to
say :—
d APPEARANCE.

1. The cletks and deputy-elerks of the Crown shall
enter, in books to be kept by them for that purpose,
every appearance of which a memorandum according
to the statute shall be delivered to them respectively,
and shall file such memorandvw on the day they re-
ceive the same. (a)

Ying Ruo 2 2. If two or more defendants in the same action
Fio Ia. 520, Shall appear by the same attorney and at the same
time, the names of all the defendants so appearing
shall be inserted in one memorandum of appearance.

ATTORNEY AND GUARDIAN.

Eng rule 3. 9 v 1 o i
FLE Iuie 3. () An attorney not entering an appearance in

(¢) ‘“.n appearance entered by detendant waives all irre-
gular .y in the process, and even the total want of it —
Forbes v. Smith, 24 L. J. (Exch.) 268; Humble v. Bland,
6 T. R. 255. Quere whether, when & defendant who has
been served with a writ specially endorred under Imp. Act
15 & 16 Vie. s. 25 (C. L. P. Act, U.C.; 5. 41) enters an ap-
pearance after the time limited for an appearance has ex-
pired, but before judgment is signed, such appearance is
reg “lar, and prevents plaintiff signing judgrent under s
27 (C. L. P. Act, U. C., 5. 60).—Rogers v. Hunt, 18 Jur
1084 Exch.

(%) Ar attachmert will not be granted against an attorney
for non-compliance with the undertaking, unless he has
been first asked to comply with it. —Jacobs v. Magnay, 12
L. J. (QB.)93. A verbal undertaking has been considered
sufficient.—Anon 2 Chit 36
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pursuance of hig undertaking, shall be liable to an
attachment,

4. (¢) No attorney shall be changed without the R,
order of a judge.
5. A special admission of prochein amy or guardian EF5
to prosecute or defend for an Infant shall not be
deemed an authority to prosecute or defend in any
but the particular action or actions specified.

JOINDER OF PARTIES.

6. Whenever a plaintiff shall amend the writ after 5 F.%
notice by the defendant, or & plea in abatement of a
non-joinder by virtue of the Common Law Procedure
Act, 1856, section 69, he shall file a consent in writ-
ing of the party or parties whose name or names
are to be added, together with an affidavit of the
handwriting, and give notice thereof to the defend-
ant, unless the filing of such consent be dispensed
with by order of the court or of a judge.

PLEADINGS.
7. No side bar rule for time %o declare shall be 5%
granted. :

8. (d) The defendant shall not be at liberty to B,
waive his plea, or enter a relictd verificatione after a

(¢) No order is necessary when an attorney dies, but no-
tice should be given to the opposite party of the appoint-
ment of & new attorney.—Ryland v. Noakes, 1 Taunt. 342.

(a) If the defendant waive his ples without leave, the
plaintiff may sign judgment.—Palmer v. Dixon, 5 D & Ry.
623. The court or & judge will generally give leave to do
30, on defendant’s agreeing to take short notice of trial.—
Taylor v. Joddrel, 1 Wils. 2556; Wilkes v. Wood, 2 Wils.
204. If the defendant be allowed to withdraw his-plea, and
be ordered to plead forthwith, he must plead within twenty-
four hours; when ordered to plead instunter, he must plead
qn the same day, or the plaintiff may sign judgment.—Chit.
Arch. Pr. 7th Ed, 181. As to present practice see 9tk Ed.
267 -

[ ]
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demurrer without leave of the court or of a judge,
nnless by consent of the plaintiff or bis attorney.

9. In case the time for pleading to any declaration
or for answering any pleading, shali not have expired
before the first day of July in any year, the party
called upon to plead, renly  %ec., shall have the same
number of days for that p arpose after the twenty-first
day of August, ag if the declaration or preceding
p'eading had been delivered or filed on the twenty-
first day of August.

10. When a defendant shall plead a plea of
judgment recovered, he shall in the margin of such
plea state the date of such judgment, and if such
judgment shall be in a court of record, the number
of the roll (if any) on which such proceedings are
entercd, and in default of his so doing, the plaintiff
shall be at liberty to sign judgment «s for want of a
plea, and in case the samc be falsely stated by the
defendant, the plainuff, on producing a certificate
from the proper officer or person having the castody
of the recorls or proceedirgs of the court where
such judgment is alleged to have been recovered,
that there is no such record or entry of a judgment
as therein stated, shall be at liberty to sign judgment
as for want of a plea.

PAYMENT OF MONEY INTO COURT.

11. No affidavit shall be necessary to verify the
plaintiff’s signature to the written authority to his
attorney to take money out of court, unless specially
required by the master.

12. (x) When woney is paid intu court in respect
of any particular sum or cause of action in the de-

(z) Vide Act 1856, sec. 120, for form of plea of payment
into court. An action was brought in the superior court for
a sum exceeding £20, and defendant paid £7 15s. into
court, which the plaintiff took in full satisfaction of his
clasim—Held that plaintiff was entitled to costs of the ac-
tion: Chambers v Wiles, ] Jur. N 8. 476,



-I

RULES.

claration, and the plaintiff accepts the same in satis-
faction, the plaintiff, when the costs of the cause are
taxed, shall be entitled to the costs of the cause, in
respect of that part of his claim so satisfied, up to
the time the money is so paid in and taken out,
whatever may be the result of any issue or issues, in
respect of other causes of action; and if the defen-
dant succeeds in defeating the residue of the claim,
he will be entitled to the costs of the cause in respect
of such defence commencing at ¢ Instructions for
plea,” but not before.

13. (y) Where moneyis paid into court in several & &.12.
actions which are consolidated, and the plaintiff, BT 5 Vie.
without taxing costs, proceeds to trial on one, and
fails, he shall be entitled to costs on the others, up to
the time of paying money into court.

DEMURRER.
14. The party demurring may give a notice to the B F.1%.
opposite party to join in demurrer in four days, which® ™
notice may be delivered separately, or endorsed on
the demurrer, otherwise judgment.

15. No motion or rule for & concilium shall be & X1
required, but demurrers as well as all special cases, )
special verdicts and appeals from county courts shall
be set down for argument at the request of either
party with the proper officer, four days before the
day on which the same are tc be argued, and notice
thereof shall be given forthwith by the party setting
the same down to the opposite party.

16. (¢) The party whose pleading has been de-

(y) When o plaintiff refuses & sum of money tendered
through the medium of & judge’s summons, in satisfaction
of his claim, and afterwards takes out of court a sum
slightly excecding that refased—Held, he is entitled to his
costs.—Shaw v. Hughes, 15 Q. B. 860,

(¢) A demurrer commencing, ‘and the defendant ssys

- that thosaid declaration is not sufficient in law,” and then
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20 T 13 murred to, shall, with his joirder m demurer, or at
¢

any time within the time allowed for joining 1 de-
wurrer, or within such further time as a judge
apphication may allow, deliver to such opposite party
a notice in writing, of all exceptions, intended to be
taken on the argument to ary preceding pleading of
the party demurring, and in default of such notice,
shall be precluded from arguing any such exception,
and all exceptions whereof notice has been so given,
shall be entered on the demurrer books, to be delivered
to the judges, and if the party setting down the case
for argument shall omit to enter on the demurrer
book any exception made by the opposite party, of
which he has had due notice, the court may, in its
discretion, cither give judgment in favor of such
opposite party, or may strike the case out of the
paper, and allow the opposite party reasonable costs
for attending to argue the demuirer.

17. Four days before the day ~ppointed for argu-
ment, the party setting down the case for argument,
shall deliver u copy of the demurrer book, special case
or special verdiet to each of the judges, otherwise
the ca:: shall not be heard.

18. When there shall be a demurrer to part only
of the declaration, or other subsequent pleadings,
those parts only of the declaration and pleadings tu
which such demurrer relatcs, shall be copied into the
demurrer books, and if any other parts shall be co-
pied, the master shall not allow the costs therecf on

proceeding to assign separate causes to each count, is in
form a demurrer to the whole declaration ; and if any count
be good, the plaintiff isentitled to Judgment, the demurrer
being tuo large.—Parrett Navig Co. v. Stower, 6 M. & W.
564.  \ special demurrer for duplicity must point out ex-
pressly, and not by way of description, in what the du-
plicity consists.——Smith v. Clench, 2 Gal. & D. 225; Small
v Beasley, 3U C. R. 40
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taxation, either as between party and party, or as
between attorney and client. (f)

CHANGE OF VENUE,

19. (d) No venue shall, unless upon consent of
parties, be changed, without an order of the court or
of & judge, made after a rule to show cause or a
judge's summons; but such order may neverthe-
less be made befoxe issue joined in those cases in
which it could have been so made before this rule;
and in all cases the venue may or may not be
changed, according as it shall appear to the court or

-

(f) Either party may set down s demurrer for argument,
and causes of general demurrer should be delivered to the
judges in the form of notes, by the opposite party to the
one setting down the demwurrer for argument.—Jones v.
Dunn, 1 U. C. C. P. R. 204. Although a ples in abate-
ment need not be demurred to specially, yet all objections
intended to be urged, must be noted in the demurrer books
according to this rule,—~March v. Burns, 1 U. C. C. P. R.
844, per Macaulay, C. J.

(d) Tho application to change the venue must be made
on the common affidavit before ples pleaded.—Begg V.
Forbes, 18 C. B. 614; 28 L. J. (C. P.) 222. On special
grounds it should not be made until after issue joined.—
Cotterill v. Dixon, 1 C. & M. 661 ; Hodge v. Churchward,
5 C. B. 495; DeRothschild v. Shilston, 22 L. J. Exch. 279.
This rule variesifrom the English one, as given in Chit.
Arch. Pr. 0th Ed, 1267. The chief object appears to be to
prevent parties from changing the venue as a matter of
course, and to afford the plaintiff an opportunity of resist-
ing the application when first made, instead of bringing it
back after it has been changed. Thevenue will be changed
where justico and convenience manifestly require it, and
the plaintiff being an attorney will not prevent.—Robertson
v. Hayne, 16 C. B. 560. When the plaint'ff is entitled to
change the venue as a matter of right, the court will not
impose terms at the instance of defendant.—Turnley v.
London and North Western Railway Co., 16 C. B. 575.
Venue may be changed before issue, but the order must be
on special application, although it need not necessarily be
on special grounds.—Finlason, 522.
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judee, that the cause may be more convemently aund
fitly tried in the county in which the cause ot action
arose, or in that in which the venue has been laid.

PARTICULARS OF DEMAND OR OF SET-CrF.

ER 1 20 With every declaration (unless the writ has

Fin 522 Deen specially endorsed under the provisions con-
tained in the 41Ist section of the Common Law
Procedure Act, 1856,) delivered, containing causes
of action, such as those set forth in Schedule B of
that act, numbered from one to eleven inclusive, or
of a like nature, the plaintiff shall deliver full parti-
culars of his demand under such claim, where such
particulars can be comprised within three fulios, and
where the same cannot be comprised within three
folios, he shall deliver such a statement of the nature
of Lis elaim, and the amount of the sum or balance
which he claims to be due, as may be comprised
within that number of folios; and with every ples of
set off coutaining claims of a similar nature as those
in 1espect of which a plaintiff is required to deliver
particulars, the defendant shall, in like manner, de-
liver particulars of his set off; and to secure the de-
livery of particulars in all such cases, it is ordered
that, if any such declaration shall be delivered, or if
any plea of set off shall be delivered without
such particulars or such statement as aforesaid, and
a judge shall afterwards otder a delivery of particu-
lars, the plaintiff or defendant, as the casc may be, shall
not be allowed any costs in respect of any summons,
for the purpose of obtaining such order, or of the
particulars he may afterwards deliver, and a copy of
the particulars of the demand and set off shall he
annexed by the plaintiff’s attorney to every record
2t the time it is entered for tiial with the proper
officer.

E R 20, 21. A sumons for particulars and order thereon,
Fin 52 may he obtained by a defendant hefore appearance,
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and may be made, if the judge think fit, without the
production of any affidavit.

22. A defendant shall be allowed the same time F; ;2%
for pleading, after the delivery of particulars, under™
a judge’s order, which he had at the return of the
su(xlnmons, unless otherwise provided for in such
order. '

SECURITY FOR COSTS.

23. (k) An application to compel the plaintiff to I B.2
give security for costs, must, in ordinary cases, be™ ="
made before issue joined.

DISCONTINUANCE.
24. (1) To entitle a plaintiff to discontinue after
ples pleaded, it shall not be necessary to obtain theE.r.ss.
defendant’s consent, but the rule shall contain an Fin. 62,
undertaking on the part of the plaintiff to pay the
costs, and a consent, thet if they are not paid within
four days after taxation, the defendant shall be at
liberty to sige judgment of non Pros.

STAYING PROCEEDINGS,

25. (ni} In any action against an accept'or of aE R ot
Bill of Exchange, or the maker of & promissory 5%

(%) Where & plaintiff is insolvent, and has sssigned the
debt for which the action is brought, and is suing for the
benefit of the assignee, the court will compel him to give
gecurity for costs.—Goatley v. Emmott, 15 C. B. 291

() If an administratrix has been made defendant in an
action commenced against the intestate by & suggestion,
(sec. 211 C. L. P. act, 1856,) and has pleaded to the sug-
gestion, the court will not allow the plaintiff to discontinue
without payment of all the costs in the cause.~—Benge .
Swaine, 16 C. B. 784. A plaintiff having obtained & judge's
order to discontinue on peyment of costs, and haying acted
upon the order by aitending the faxation under it, the
court refused to allow him afterwards to abandon it.—Ib..

(m) The holder of & dishonoured Bill of Exchange
brought an action against the acceptor, and simultaneously
with it instituted proceedings against him in bankruptey.
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note, the defendant shall be at liberty tu stay pro-
ceedings on payment of the debt and costs in that
action only.

COGNOVIT.—WARRANT OF ATTORNEY.
JUDGE’S ORDER FOR JUDGMENT.

26. No warrant of attorney to confess judgment
in any action or cognovit actionem, given by any
person, after the first day of next Michaclmas term,
shall be of any force, unless there shall be present
some attorney on behalf of such person expressly
named by him, and attending at his request, to in-
form him of the nature and effect of such warrant or
cognovit, before the same is executed, which attor-
ney shal! subscribe his name as a witness to the due
execution thereof, and thereby declare himself to be
attorney for the person executing the same, and
state that he subscribes as such attorney, and in the
affidavit of execution, the attendance of such attor-
ney, and the fact of his being a subscribing witness,
shall be plainly stated, which affidavit and the war-
rant of attorney or cognovit, shall be filed at the time
of entering judgment thereon.

27. (n) Leave to enter up judgment upon any
cognovit or warrant of attorney above one and under
ten years old, is to be obtained by order of a judge
made exparte, and if ten years old or more upon a
summons, to shew cause.

28. Every person who shall prepare any cognovit
or warrant of attorney to confess judgment, which is

The action having been stayed on payment of the debt and
costs, the plaintiff claimed to hold the bill until he should
have obtained the amount of his costs in bankruptey, Held,
that he was not so entitled, and that the bill should be deli-
;:exrel;i up to the defendant.—Cows v. Taylor, 18 Jur. 963

ch.

(n) Filling in the date of & warrant of atterney, when it
is left in blank after execution, is not such an alteration 23

will avoid the instrument.—Keene v Smallhone, 17 C. B.
170
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to be subject to any defeasance, shall cause such de-
feasance to be written on the same paper or parch-
ment on which the cognovit or warrant is written, or
cause a momorandum in writing to be made on such
cognovit or warrant containing the substance or effect
of such defeasance.

EVIDENCE. N

ADMISSION "AND INSPECTION OF DOCUMENTS.
SUBPENA 10 PRODUCE RECORDS.
DEPOSITIONS ON INTERROGATORIES.

29. The form of notice to admit documents re-p o
ferred to in the Common Law Procedure Act, 18506, Fin. 624,
section 165, may be as follows :—

A. B., Plaintiff,

v
C. D., Defendant.

Take notice that the plaintiff (or defendant) in
this cause proposes to adduce in evidence the several
documents hereunder specified, and that the same may
beinspected by the plaintiff(or defendant), hisattorney
or agent, at , on —, between the Lours of —.
And the defendant (or plaintiff) is hereby required,
within forty-eight hours from the last mentioned
hour, to admit that such of the documents as are spe-
cified to be originals were respectively written, signed,
or executed, as they purport respectively to have
been, that such as are specified as copies are true
copies, and such copies as are stated to have been
served, sent, or delivered, were so sent, served, or de-
livered respectively, saving all just exceptions to the
admissibility of alf such documents as evidence in
this cause. Dated, &e.

G. H.,
Attorney or agent for ( plaintiff or defendant.)

In the Q. B.or C. P. E
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Here dio-ribe the documents, thr manner of doinyg
which may, be as follows :—

DESCRIPTION OF DOCUMENTS I DATE,

Deed of Covenant between A B & C D.of the
first part, and E F of the second part
Tndenture of Lease from A B toC D . ..
Indenture of Release between A B, &c, of the
first part, C. D, &c, of the second part, & .. ,| 2d February, 1856
Letter, defendant to plaintiff ... .. vearerens .| 34 February, 1876
Policy of Insuranes on —— . ... e e 1st January, 185‘6
Memorandum of Agreement betweenC D & E ¥ | 2d January, 1R56
Rill of Exchange for £100, at three months, drawn
by A B., on and accepted by C D, endorsed by
EF.andG H. . .o coeecvan cmnmnnnn con e

1st Tanuary, 1876
1st February, 1856

3d January, 1856,

COPIES
Orypinal or dupl-
. cate served, senl, or
Deseriptwon of Documents. Date delivered, u:hzn, how,

and by whom.

Register of Baptism of A. B, in
the Parish of —— ... o« coesee | lat January, 1808.

Letter, plaintiff to defendsnt..| 1at February, 1838, { %‘;’Qlﬁ“‘gy P{’§§~8 2
,

xligsrved 2d March,
6, on defsnd-
Notice to produce papers ... ... | 1st March, 1856. %nt‘s’ attorney, by

Record of Judgment of the of =
Court of Queer’s Bench, in| }‘;l%gta'l‘le:m,
anaction J 8. v.J. N. ... .. ictoria.

Letters Patent of King George
the Third .. ce seeer veavesveeneer | 18t January, 1800,

30. In all cases of trials, assessments or inquisi-
tions of any kind, cither party may call upon the
other party by notice, to admit documents in the
manner provided by and subject to the provisions of
the Common Law Procedure Act, 1856, and, in
case of the refusal or neglect to admit after such no-
tice given, the costs of proving the documents shall
be paid by the party so neglecting or refusing, what-
ever the result of the trial may be, unless, at the trial
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assessment or inquisition, the judge or presiding
officer shall certify that the refusal to admit was rea-
sonable, and no costs of proving any document shall
be allowed, unless such notice be given, except in
cases where the omission to give the notice is, in the
opinion of the taxing officer, a saving of expense.

81. No subpona for the production of an original g &, g2,
record, or of an original memorial from any registry ¥io-526.
offico shall be issued, unless a rule of Court, or the
order of a judge shall be produced to the officer
issuing the same, and filed with him, and unless the
writ shall be made conformable to the description of
the document mentioned in such rule or order.

82, All depositions of witnesses taken under the g, 5. 35,
order of 3 judge, rule of Qourt, or commision, shall Fia. 62,
be returned to, and filed in the office of the Clerk
of the Crown and Pleas of the Court in which the
action or proceeding is pending.

ISSUE BOOKS.

83. (0) The Common Law Procedure Act, 1850,
having dispensed with thesealing and passing of the
Nisi Prius Record, the practice in England as to

o) For tha English Practice seo Chit. Arch. Pr. Oth Bd

P. 275 et seq. Tha ispue containsan entry of all the plead-
ings in the order in which they are pleaded, with their
dates, and concludes with an awaxd for s jury to come and
try the matters in issue; see forms, No. 1., &c. It must
be delivered before or at the time ot giving the notice of
trial, and at least such number of days previous to the
assizes at whioh it is intended to try the cause, as it is ne-
cessary to give as notice of trial.—See post rule 86, Itis
irregular if it does notrecite the writ of summons.—Emery
v. Howard, 9 M. & W, 108; Cooze v. Neumegen, 9 M. &
W. 280, or its date; Lycett v. Tenant, 4 Bing. N. C. 168.
But this irregularity will be waived by defendant appearing
at trisl without objecting.—Emery v. Howard, supra. The
proper course appears to be on discovering the error, either
to return the issue within four days or else apply to set it
aside.—Cooze v. Neumegen, supra.
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making up and delhvering paper hooks and Tssu
Books i3 to be followed 1n future

TRIAL.—TRIAL BY PROVISO.—ASSESSMENT —
NOTICE OF TRIAL; &c.

34 The expression ¢ Short notice of trial,”” or
¢ Short notice of assessment,” shall in all cases be
taken to mean four days’ notice.

85, On a replication or other pleading denying
the existence of a record pleaded by the defendant,
arule for the defendant to produce the record shall
not be necessary or used, and instead thereof a four
days’ notice shall Le substituted, requiring the de-
fendant to produce the record ; otherwise judgment.

36. In all cases where the plaintiff’s pleading is in
denial of the pleading of the defendant, without join-
ing issue, the plaintiff’s atturney may give notice of
trial at the time of delivering his replication or other
subsecuent pleading, andin case issue shall afterwards
be joined, such notice shall be available, but if issue
be not joined on such replication or other subsequent
pleading, ang the plaintiff shall sign judgment for
want thereof, and forthwith give notice of assessment
of damages, such notice shall operate from the time
that notice of trial was given as aforesaid, aund in all
cases where the defendant demurs to the plaintiff’s
declaration, replication, or other subsequent pleading,
the defendant’s attorney, or the d2fendant, if he plead
in person, shall be obliged to accept u-tice of assess-
ment on the back of the joinder in demurrer; and in
case the defendant pleads a plea in bar or rejoinder,
&ec., to which the plaintiff demurs, the defendant’s
attorney, or the defendant, if he plead in person, shall
be obliged to accept notice of assessment on the back
of such demurrer.

37. Notice of a trial at bar shall be given to the
Clerk of the Crown and Pleas of the Court before
giving notice of trial to the party.
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$8. No rule for a trial by proviso shall be neces-

sary.
VIEW.

39. (p) Upon any application for a view, there
shall bo an affidavit stating the place at which the A
view is to be made, and the distance thereof fromgtea
the Sheriff’s office; and the party obtaining the order Fin. §2s.”
for the view, shall deposit with the Sheriff the sum
of six pounds and five shillings in case of a common
jury, and eight pounds and ten shillings in case of a
special jury, if such distance do not exceed five miles;
and seven pounds and fifteen shillings in case of a
common jury, and ten pounds fifteen shillings in case
of a special jury, if the distance be above five miles ;
and if such sum shall be more than sufficient to pay
the expenses of the view, the surplus shall forthwith
bo returned to the party who obtained the view, or his
attorney and if such sum shall not be sufficient to pay
such expenses, the deficiency shall forthwith be paid
by such party orhis attorney to the Sheriff; and the
Sheriff shall pay and account for the money so depo-
sited according to the scale following, that is to say :
For travelling expenses {o the Sheriff, Skewers, and Jury-

men—expenses aclually paid, if reasonable.
Fee to tho Sheriff, when the distance does not £ s. d.
exceed five miles from his office.uriiccsereccscss 0 10 0
Where such distance exceeds five miles...cceeesee 0 15 0

In caso ho shall bo necessarily absent more than

one day-—then for cach day after the first, a

further fee 0f cerveesessssasessrcrrnsssnssscsssensenss 0 15 0
Feo to each of the Shewers—the same as to the

Sheriff, calculating &o.
Fee to each common jurymon, per diem..eeeeeee 0 6 0

) An action for work and lsbour is not & case in which
a sido bar rule for a view ought to be granted.—Semble
That such a rule, omitting the names of the shewers, and
the time and place of meeting is irzegular. ¢The necessity
of o view seems to me to apply chiefly to actions of a local
nature, such as Trespass q. o. f., nuisance, und thelike.”—
Per Parke. B., Stones v. Menhem, 2 Exch. 882
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Fee to ench special juryman, perdiem.. ....... 01t ¢
Alowance for refreshment to the Sheriff, shew-

ers, and jurymen, common or special, each,

perdxem ......................................... 0 5 0
To the Shenff for summoning each ]urym'm

whose residence is not more than five miles

Jdistant {rom the Shenf's office ....... .. 0 2 0
And for each whose residence exceeds hve mxle
from ShetiT’s office.cv.eecvrviercnnrsciinnrenne. 03 0

NEW TRIALS.—MOTIONS 1IN ARREST OF
JUDGMENT.-—JUDGMENT NON OBST. VER®.
40. (¢) No motion for a new trial or to enter

verdiot or non-suit—motion in arrest of judgment,
or for judgment non obvstante veredicts, shall be al-
lowed, after the expiration of four days from the
day of trial, nor in any case after the expiration of
the term, if tke cause be tried in term; or when
the cuuge is tried out of term after the expiration of
the first four days of the ensuing term, unless in
either case, entered in a list of postponed motions,
by leave of the Court.

41. No suitor who appears in person, shall be at
liberty to set down any motion in such list of post-
poned motions, without the express leave of the
court.

42. No affidavit shall be used in support of a
motion for a new trial in any case, unless such affi-
davit shall have been made within the time limiied
for the making of such motion, without the speeial
permission of the court for that purpose.

43. If such inotion as above mewvtioned, be en-
tered in such list of postponed motion- the attorney,
who has instructed counsel to make the motion, shall
give notice of it to the attorney of the opposite party,
otherwise, judgmen? signed on behalf of the opposite
party shall be deemed regular, and every suitor who
appears in persor shall give a similer notice.

(¢) The rule nis2 may be amended when cause is shewn
See Drayson v. Andrews, 10 Exch 472
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44. If a new trial be granted withoutany mention J ®. 5.
of costs in the rule, the costs of the first trial shall
not be allowed to the successful party, though he
succeed in the second.

45. No rule granting a new trial to a party, on
condition of payment of costs, or other condition,
shall be discharged, on account of default in per-ZHIT-13
forming such condition by a rule absolute in the first
instance ; but a rule for such discharge shall issue,
which shall make itself absolute, unless cause be
shewn on or before the day mexztioned for that pur-
pose in the rule, and which shall in no case be ear-
lier than the fourth day inclusive, after service
thereof.

JUDGMENT.

46. No rule for judgment shall be necessary.

47. All judgments, whether interlocutory or final,
shall be entered of record of the day of the month E ®.50.
and yeaxr, whether in term or vacation, when signed,
and shall not have relation to any other day; but it
shall be competent for the court or a Judge to order
a judgment to be entered nunc pro tunc. (r)

COSTS: SETTING OFF DAMAGES OR COSTS.

48. One day’s notice of taxing costs, togethers. r.so.
with a copy of the bill of costs and affidavit of in-¥Io-3%0-
crease, if any, shall be given by the attorney of the
party, whose costs are to be taxed to the other party
or his attorney in all cases where a notice to tax is
necessary.

49. One appointment only shall be deemed neces- g g 4.
sary for proceeding in the taxation of costs or of an Fin.530.
attorney’s bill.

50. Notice of taxing costs shall not be necessary 5 *.5.

() Itis only where delay insigning judgment hasarisen
from the act of the court, that judgment can be entered
nune pro tunc, two terms having clapsed since the verdict.
~~Freemsn v. Tranah, 12 C. B. 406.



2y

ER 2
Fin 500,

E R &2
il du

IHT,
Yie

]

RUTES

in any vase where the defendant has not appeared
person, or by his attorney or guardian.

51. (s) When issues in law or fact are raised, the
costs of the several issues both in Jaw and fact will
follow the tinding or judguent, and if the party en-
titled to the general costs of the cause obtain a ver-
dict on any materlal issue, he will also be entitled to
the general costs of the trial; butif no material issue
in fact be fuund for the party otherwise entitled to
the general costs of the cause, the costs of the tiial:
shall be allowed to the opposite party.

52, No set off of damages or custs between parties
shall be allowed to the prejudice of the attorney’s
lien for costs in the particular suit against which the
set-off is sought ; provided, nevertheless; that interlo-
cutory costs in the same suit awarded to the adverse
party may be deducted.

53 No privilege shall hereafter be allowed to any
person to exempt him as plaintiff from the operation
of any statute or rule of court which restrains costs
on any causes of action of the proper competence of
the county court.

EXECUTION.

54. No writ of execution shall issue until the pro-

ceedings to the end of the judgmeut are duly en-

() The plaintiffs brought anaction agrinst M alone, to
recover a sum exceeding £600. M. pleaded 1 abatement
the non-joinder of B and &., and the plaintifis amended hy
adding the names of B. snd G. The threc detendants
pleaded separately. M. as to £230 parcel, &c, payment
into court, and as te the residue never indebted b snd G,
respectively to the whole demand, never indebted  The
verdiet was found for M on lus plea that no more than
£230 was due, and against the other deferdants that they
were jointly liable with M to the amount of £212 7s. Gd

Held that M. was entitled to the costs of liis ples 1 abate-
ment, and of the amendment, and also to the general costs
of the cause. 1eld also that the plaintiffs were entitled to
no costs as agamst B. and G —Caznesu v. Morrice, 2 Jur

N. S 139
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tered on the roll; nor shall any writ against lands
issue until the judginent has been duly minuted and
docketed.

55. A preecipe for every writ of execution shall
be filed with the proper officer, and the endorsement
upon every such writ, for debt or damages, shall be
to the effect, and as nearly as the etrcumstances will
allow in the form following :—“Levy (or take) the
“sum of £ being the debt, (or damages) and
‘the sum of £ being the costs taxed in this
“ cause, with interest, (according to the circum-
“stances) ; also the sum of £ for this writ,
““(and former writs, ¢f any, and Sheriff’s fees
“thereon,) together with your own fees, poundage,
¢ and incidental expenses;” and shall also be en-
dorsed with the name and place of abode, or office of
business of the attorney actually suing out the same
and when the attorney actually suing out the writ,
shall sue out the same, as agent for any attorney in
the country, the pame and place-of abode of such
attorney in the country, shall also be endorsed upon
the said writ, and in case no attorney shall be em-
vloyed to issue the writ, then it shall be endorsed
with & memorandum, expressing that the same has
been sued out by the plaintiff or defendant in por-
gon, as the case may be, mentioning the city, town,
incorporated or other village, or township, within
which such plaintiff or defendant resides.

21

56. Every writ of execution shall be tested in the vide C. Z. P
name of the Chief Justice of the Court from which 3 184 %

the same shall issue, or in case of a vacancy of such
office, then in the name of the senior puisne judge
of the said court.

PROCEEDINGS AGAINST GARNISHEE.

57. All writs, rules, orders, or other proceedings
against a Garnishee, shall be issued, taken, and had
in the Court in which the judgment was rendered
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in favor of the party applying to attach the debt due
to his judgment debtor.

5% The entries of the proceedings against a Gar-
nishee, in the debt attachment book, shall be made
according tv the form hereatter given

REVIVOR AND SCIRE FACIAS.
59. A plaintiff shall not be allowed a rule to
quash his owp writ of scire fucias or revivor, alter a
defendant has appeared, except on payment of costs.

60. A scirc facias upon a recognizance taken be-
fore a judge ora commissioner in the country, and
recorded at Toronto, shall be brought in the County
of York only, and the form of the recognizance shall
not express where 1t was taken.

61. (¢) No judgment shall be signed for non-
appearance to a scire facias, without leave of the
court or a judge, unlesy defendant has been sum-

(*) An affidavitin support of a rule absolute for judg-
ment on & sere facias, at the suit of executors, must show
that probate has been granted to them —Vogel ¢t al Exrs
v. Thompson, 1 Exch. 60. Where a defendant resided
abroad at Boulogne, the court granted leave to sign judg-
ment against him on ¢ci fa, on an affidavit of service of
notice of the writ upon him in that place —Stockport v.
Hawkins, 1 D. & L. 204. Where a notice of sc: ju was
left with a person who represented herself to be defendant’s
housekeeper, and who stated the defendaat was somewhere
in London, and thatshe could not account for his sbsence,
except that he was avoiding legal process, the court
granted a rule to sign judgment for non-appearance.—
Dixon 7. Thorold, 8 M. & W. 297. The affidavit of the
existence of the debt, on which to ground a motion for a
sei fa to revive & judgment, ought either to be made by
the plaintiff himself, or by the person who was his attor-
ney at the time of the judgment.—Duke of Norfolk v. Lei-
cester, 1 M. & W, 204. Where a defendant has been ab-
sent from the country for years, the proper course is to
take out & rule to shew cause; nofice of the rule to be
stuck up in the office {Crown office), and {o be served on
defendant’s tenants.—Macdonaid v. McLaren, 11 M. & W.
465.
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moned, but such judgment may be signed by lewve
after eight days from the return of one scire facias.
62. A notice in writing to the plaintiff, higgy m10
attorney ur agent, shall be sufficient appearance by Vie.
the bail or defeudant on a scire facias.

63. In all suits, actions, or proceedings, by scire
" facias, information or otherwise, by or at the gxit of, o 18
or in the name of the Queen, or of the Attorney or
Solicitor General for the time being, commenced or
taken to enforce, or protect any of the civil rights of
the Crown, or concerning any matter or thing affect-
ing such rights, or for any penalties or forfeitures
under any Custom’s Act, or other act of Parliament
in force in this Province—rules to appear, plead,
rejoin, join in demurrer, &c., may be bad and issued
on filing a praccipe either in term or vacation, and
al] such rules, excepting rules to appear, shall be eight
day rules, and the party or parties named in any such
rules shall be bound to appear, plead, rejoin, join in
demurrer, &c., within the time mentioned in such
rules respectively, but the Court or a Judge may
extend the time mentioned in any such rules in their
or his disoretion ; Provided that nothing in this rule
shall affect or restrict any right, privilege, or prero-
gative now enjoyed or possessed by the Crown.

ENTRY OF SATISFACTION ON ROLL.

64. In order to acknowledge satisfaction of a judg-5 » s
ment, it shall be requisite only to produce a satisfac-Fin.83."
tion piece in form as hereinafter mentioned, and such
satistaction piece shall be signed by the party or par-
ties acknowledging the same or their personal repre-
sentatives, and their signatures shall be witnessed by
some practising atforney, expressly named by him or
them, and attending at his or their request to inform
him or them of the nature and effect of such satisfac-
tion piece befora the same is signed; which attorney
shall declare himself in the attestation thereto to be
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the attuiney for the person or persons so siguing the
same, and state he is witness as such attorney (pro-
vided that a Judge at chambers may make an order
dispensing with such signature under special circum-
stances, it he think fit); and in cases where the
satisfaction piece is signed by the personal represen-
tative of a party deceased, his representative character
shall be proved by the production of the probate of
the will, or of the letters of administration, to the
officer in custody of the judgment roll.

Form of Satisfaction Peece.

In the
day the day of A.D. 185
to wit. Satisfaction is acknowledged
between plaintiff and defend-
ant, in an action for £ and costs. And

do hereby expressly nominate and appoint
attorney at law to witness

andattest execution of thisacknowledgment of
satisfaction.
Judgment entered on the day of
in the year of our Lord 185 .
Roll No.
Signed by the said in the
presence of me of one

of the atrorneys of the Court of
And I hereby declare | (Signatarc)
myself to be attorney for and on be- | the above

half of the said named
expressly named by and attending & plaintiff.
at request to inform of the

nature and effect of this acknowledg-
ment of satisfaction (which I aceord- | Date.
ingly did before the same was signed by

). And I also declare that I sub-
scribe my name heretoassuchattorney.

65. Every satisfaction must be entered in the
principal office of the proper court at Toronto, and
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every deputy cletk of the Crown shall transmit the
judgment roll and papers belonging thereto for that
purpose, upon the satisfaction plece being exhibited
to him, unless such roll shall have been previously
transmitted under the direction of the Common Law
Procedure Act, 1850, section fifteen.

BAILABLE PROCEEDINGS AND BAIL.
66. Where the defendant is described in the writ, o o

of capias or affidavit to hold to bail (a) by initials, Fin.23i.

or by wrong name, or without a Christian name, the
defendant shall not for thai cause be discharged out
of Custody, or the bail bond be delivered up to
be cancelled on motion for that purpose, if it shall
appear to the Court that due diligence has been used
to obtain knowledge of the proper name.

67. Au action may be brought upon a bail bond I8,

by the Sheriff himself in either court.
68. In all cases where the bail bond shall be g p. s

directed to stand as a security, the plaintiff shall be Fin.53i.

ab liberty to sign judgment upon it.

69. Proceedings on the bail bond may be stayed 5 p oo
on payment of costs in one action, unless sufficient Fin. 531,

reason be shewn for proceeding in more.

70. When bail to the sheriff becomes bail to the x.®.se.
action, the plaintiff may except to them though he ¥ia.534

has taken an assignment of the bail bond.
71. A plaintiff shall not be at liberty to proceed

(¢) Where an affidavit of debt was sworn in Ireland,
before & Commissioner of Common Plens and Exchequer—
Held that the title of the Court need not be prefixed to the
affidavit when sworn, but that the affidavit might be taken
before such commissioner, to be afterwards entitled and
used in either court, Perse vs. Browning, 1 M. & W. 362.
vide Hollis vs. Brandon, 1 B. & P. 36. If affidavit is
sworn after the issuing of the writ, it must be entitled in
the cause otherwise it is irregular.—Schletter v2. Cohen, 7
M. & W. 389,

B
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on the bail bond pending arule to bring in the bedy
of the Jdefendant

72, No rule shall be draviv up for setting asidean
attachment regululy ubtained acainst a sheriff for
not bringing in the body, or for staying proceed-
ings regularly commenced on the assignment of any
bail bond, unless the application for such rule shall,
if made on the part of the eriginal defendant, be
grounded on an afidavit of merits, or if wade on the
purt of the sheriff, bail, or any officer of the sheriff,
be grounded on an affidavit shewing that such appli-
cation is really and truly made cn the part of the
sheriff, or bail, or officer of the sheiiff, as the case
may be, at his or their own expeuse, and for his or
their indemnity unly, and without collusion with the
original defendant.

3. Whenevera plaiutif shall rule, (5) the sheriff
on a return of ¢ pi corpus to bring in the body. the
defendant shall be at hiberty to put in and perfect
special bail at any time before the expiration of such
rule.

T4 (¢) In case arule for returning a writ of ea-
pias, shall expire in vacation, and the Sheriff or other

(6) The Sheriff inay be ruled immediately after the ex-
ccution of the writ.——Hodgson v Mee, 5 N. & M, 302; but
n>t where the plamtiff has taken an assignment of the bail
bend.—2 Sannd. 60b., providedil be a valid one, or where
he accepts a cognovit or other security from the defendant,
without the privity of the Shenff.—R. v. Sheriff of Surrey
in Brewer v. Clarke, 1 Taunt 159, Chit. Arch. Pr. 9th Ed.,
730

(~) Care should be taken that there be no unnecessary
delny in obtaining this rule. Where & writ of latitat was
returned in Hilary Term, and the rule to bringin the bedy
not taken out until Michaclmas following, the Court set
aside gn attachment for not obeying it.—Rex. v. Sheriff of
Surrey, 7 T. . 452; Peacock v. Leigh, 1 Taunt. iii.; R,
v. Sheriff of Muddlesex, 1 Dowl. 55. It may be obtained
even on the day the Sheriff returns the writ, provided the
time for putting in hail has then expired —R v Sheriff of
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officer baving the return of such writ, shall returnr. r. oo
cepi corpus thereon, a rule may thereupon issue re.Fie- 534
quiring the Sheriff or other officer within the like
number of days after the service of such rule, as by
the practice of the court, is prescribed with respect
to rules to bring in the body, issued in term, to
bring the defendant into court, by forthwith putting
in and perfecting bail above to the action, and if the
Sheriff or other officer shall not duly obey such rule,
an attachment shall issue in the following term, for

. disobedience of such rule, whether bail shall or shall
not have been put in and perfected in the meantime.

75. Notice of more bail than two shall be deemed . x. 1.
irregular, unless by order of the Court or of 2 judge. Fia. 635,

76. The bail of whom notice shall be given, shall . r. o2
not bo changed without leave of the court or a judge. e85

77. No person or persons shall be permitted to jus- k. r. 3.
tify himself or themselves as good and sufficient bail ¥2- 53
for any defendant or defendants, if such person or
persons shall have been indemnified for so doing by
the attorney or attorneys concerned for any such de-
fendant or defendants.

78. No attorney shall take any recognizance of bailppa a2
in a case in which he is employed as attorney or agent W-1V-
for cither party.

79. If any person put in as bail to the action, ex-
cept for the purpose of rendering only, be & practis- iy s3s.
ing attorney, or clerk to a practising attoracy or
sheriff’s officer, bailiff, or §)erson concerned in the
exceution of process, the plaintiff may treat the bail
as a nullity, and sue upon the bail bond as soon as
the time for putting in bail has expired, unless good
bail be duly put in, in the meantime.

Middlesos, in Pouchee v. Lieven, 4 M, & Sel. 427, Seo
utchins v. Hird, 5 T. R. 479. But it scems not before
that time.—Potter v. Msraden, 8 East. 525. Vide also
Chitty’s Avch. Pr. 9th Ed., 751.

.
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erage S0, Wheu bail which has been put in, in the
W.IV.  country, is to be justified iu court, the bail piece, with
the afiidavit of the due taking thereof, and the affida.
vit of justificarion, shall be transmitted by the deputy
clerk of the Crown for the county in which they have
been filed to the principal office in Toronto, to be
filed and produced in court, upon the motion for al-
lowanee, on proper notice being given to such deputy
clerk to transmit the same.
81. If the notice of bail shall be accompanied by
P35 an affidavit of each of the bail, () according to tho
following form, and if the plaintiff afterwards except
to such bail, he shall, if such bail are allowed, pay
the costs of justification, and if such bail are rejected,
the defendant shall pay the costs of opposition, unless
the court or a judge thereof shall otherwise orac:.

TFORM OF AFFIDAV%‘;I.‘A?E JUSTIFICATION OF

T the-————

Between A.-B., Plaintiff,

and C. D., defendant. }
B. B., one of the bail for the above named defen-
dant, maketh oath and saith, that he is a house-

d) The affidavit of justification cannot be sworn be-
fore the defendant’s attorney.~—Koyle v. Wilcox, 2 0. S.
113. Bail will be allowed to justify by the affiduvit made
at the time of the acknowledgment, though aun exception to
them be entered, when nothing is shown to repel such affi-
davit.—Duggan v. Derrick, H. T. 6 W. IV, The court will
not grant leave to enter an exoneretur when bail bave sur-
rendered their principal, withouta certificate from the She-
riff to whom he was rendered.—Linley v. Cheeseman, Dra.
Rep. 655 Semble, That bail are not bound by what the at-
torney for their principal may choose to do as the attornoy
for the principal.——Mitchell v. Noble, 1 U. C. Cham. Rep.
284. On anapplication to set aside a ca. sa. in the original
action or proceedings against bail, the affidavits are rightly
entitled in tho action against the bail.—Beattie v. Mackay,
ctal, 2 0. C. Cham. Rep. 56. See also Rule 84, asto what
amonnt must be sworn to.
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keeper, (or frecholder, as the_case may be,)) residing
at (give particular description of the place of resi-
dence,) that he is worth property to the amount of
£ (double the amount sworn 1) over and above
what will pay all his just debts, (¢f bail in any other
action add, and every other sum for which he is
now bail,) that he is not bail for any defendant, ex-
cept in this action, (or if bail in any other action or
actions, add, except for C. D., at the suit of B. I,
in the Court of in thesum of £ , for G. .,
at the suit of J. K., in the Court of in the
sum of £, specifying the several actions with the
Courts in which they are brought, and the sums in
which the deponent s bail.) Sworn, (&e., as usual.)

82. If tho plaintiff shall not give one day’s notice

of exception to the bail by whom such affidavit shall E. x. 92,
have been made, the recognizance of such bail may ™

be taken out of Court without other justification
than such aflidavit.

83. Where notice of bail shall not be accompanied
by such affidavit, the plaintiff may cxcept thereto

29

within twenty days next after the puiting in of suchE R.1%0.

bail, and notice thereof given in writing to the plain-
tiff or his attorney, or where special bail is put in
before any commissioner, the plaintiff may except
thereto within twenty days next after the bail piece
is filed in the proper office, and notice thereof given
as aforesaid, and no exception to bail shall be ad-
mitted after the time hereinbefore limited.

84. Aflidavits of justification shall be deemed in-
sufficient, unless they state that each person justify-
ing is worth double the amount sworn to over and

above what will pay his just debts, and over and¥F.

above every other sum for which he is then bail,
except when the sum sworn to exceeds one thousand
pounds, when it shall be sufficient for the bail to
justify in £1000 beyond the sum sworn to.

85. It shall be sufficient in all cases if notice of

R. 101,
n. §36.
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justification of bail he given two days before the
time of justification.

86, In all cases, bail to the action shall be justi-
fied, when required within four days after excep-
tion, before a judge at chambers, both in term and
vacation.

87. Bail, though rcjected, shall be allowed to
render the principal without cntering into a fresh
recognizance.

88. When the plaintiff proceeds by action on the
recognizance of bail, the bail shall be at liberty to
render their principal at any time within the space
of eight days next after the service of the process
upon them, but not at any later period, and upon
notice thereof given, the proceedings shall be stayed
upon payment of the costs of the writ and service
thereof only.

89. Bail shall only be liable to the sum sworn to
by the affidavit of debt and the costs of suit, not ex-
ceeding in the whole, the amount of their recogni-
zance.

90. To entitle bail to a stay of proceedings, pend-
ing a writ of error or appeal, the application must be
made before the time to surrender is out.

91. Whenever two or more notices of justification
of bail shall have been given before the notice on
which bail shall appear to justify, no bail shall be
permitted to justify without first paying (or securing
to the satisfaction of the plaintiff, his attorney, or
agent) the reasonable costs incurred by such prior
notices, although the names of the parties intended
to justify, or some of them, may not’ have been
changed, and whether the bail mentioned in any such
prior notice shall not have appeared, or shall have
been rejected.
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EJECTMENT.

02. (¢) No judgment in cjectment for want of
appearance or defence, whether limited or otherwise, F; R 112
shall be signed without first filing an affidavit of the
servico of the writ, according to the Common Law
Procedure Act 1856, together with the writ or a
copy theveof, where there is a limited defence, or
where personal service has uot been effected, without
first obtaining a Judge’s ovder, or a rule of court
authorizing the signing such judgment, which said
rule or order, or a duplicate thereof, shall be filed
together with the writ.

93. (f) Where a person not named in the writ in

(¢) Quoore whether the affidavit required by rule 88 of
service of writ of cjectment under the 170th gec. of 15 & 16
Vie. ¢. 76, Imp. Act (C. L. P. Act, 1856, sec. 223 et seq.)
should :how, as under the old practice, that the nature and
object of tho sorvice were explained to the party served. At
all events, anirregularity in that respect is waived by sub-
sequent attornment.—Edwards v. Griffith, 156 C. B. 3897.
As to servico of papers where premises are abandoned, see
Doe d. Laundy v. Roee, 12 C. B. 451.

(') In ejectment under Ymp. Act, 15 & 18 Vic, ¢. 76, a
Iandlord on complying with the requisites of 172d sec. (C.
L.P.Act, 1856,s. 225) is entitled, as a matter of right, to belet
in to defend, and the court or a Judge has no powerin the
case of o Tandlord residing out of the jurisdiction, to impose
upon him the condition of finding security for costs.—Butler
v. Meredith, 11 Exch. 856. In ejectment, on an application
to be allowed to appear and defend, it is enough if the affi-
davitshows a prima facie case of possession by the applicant
or his tenant.—Croft v. Lumley, 4 EL. & BL 608, There-
fore the owner of a box in an opera house, which had been
demised by deed to defendant for a term of years, with free
ingress, &c., during performance, was admitted fo defend.
—Ib. But when the applicant was a tenaut by elegit who
had recovered the premises in cjectment against the de-
fendant, but had not been put into actusl possession, the
court refused to allow him fo appear and defend.—Ib,
Plaintiff and defendant in ejectment are placed in the same
position as parties to other suits are, and therefore o judg-
ment by default may be pleaded as an estoppel.—Wilkin-
gon v. Kirby, 1 Jur. N. 8. 166, per Crowder J.
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¢jectment has obtained leave of the court or a Judge
to uppear and defend, he shall enter an appearance
according to the Common Law Procedure Act, 1856,
entitled in the action against the party or parties
namzd in the writ as defendant or defendants, and
shall forthwith give notice of such appearance to the
plaintiff’s attorney, or to the plaintif, if he sues in
person. .

94+ If the plaintiff in ejectment appears at the
trial, and the defendant does not appear, the defend-
ant shall be taken to have admitted the plaintiff’s
title, and the verdict shall be entered for the plaintiff
without producing any evidence, and the plaintiff
shall have judgment for his costs of suit as in other
cases.

PENAL ACTIONS, COMPOUNDING OF.

95. Leave to compound 2 penal action shall not
be given in cases where part of the penalty goes to
the Crown, unless notice shall have been given to
the proper officer, (g) but in other cazes it may.

96. The rule for compounding any gut tam ac-
tion shall express therein that the defendant thereby
nndertakes to pay the sum for which the court has
en him leave to compound such action. (%)

97. When leave is given to compound a penal
action, the Queen’s preportion of the composition
shall be paid into the hands of the Clerk of the
Crown of the Court grauting such leave, for the use
of Her Majesty. (7)

(g) Whero the Crown is concerned, the consent of the
Attorney General must be procured.—Howard v. Sewerby,
1 Taunt. 101. Leave is not nccessary in actions by the
parly grioved.—Kirkham v. Wheeley, 1 Salk 30. Itis
entirely in the discretion of the Court to grant it or not.—
Maughan v. Walker, 5 T. R. 98; Sheldon v. Mumford, 5
Taunt. 268,

({z) The payment of such sum may be enforced by at~
tachment.—R. v. Clifton, 5 T. R. 257.

() Brown v. Bailey, 4 Burr, 1929.
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PRISONERS AND PROCEEDINGS AGAINST
THEM.

98. Every rule or order of a Judge directing the g, x.123.
discharge of a defeudant out of custody, upon special ¥in 630
bail being put in and perfected, shall also direct a
supersedeas to issue forthwith.

99. The plaintiff shall proceed to irjal or finalZ R 126,
Jjudgment against a prisoner in the term next after™ ™
issue is joined, or at the sittings or assizes next after
such term, unless the court or a Judgeshall otherwise
order, and shall cause the defendant to be charged in
exccution within the term next after such trial or
Judgment.

100. In all cases in which a defendant shall have
been or shall be detained in prison on any writ of
capias, or being arrested thereon, shall go to prison
for want of bail, and in all cases in which he shall
have been or shall be rendered to prison before decla-
ration on any such process, the plaintiff in such pro-
cess shall declare against such defendant before the
end of the next term after such arrest or detainer,
or render and notice thereof, otherwise such defend-
ant shall be entitled tobe discharged from such arrest
or detainer, upon entering & common appearance,
unless further time to declareshall have heen given to
such plaintiff by rule of court or order of a Judge. (j)

SHERIFFS, RULES TO RETURN WRITS, &c.

101. All rules upon sheriffs to return writs, or to
bring in the bodies of defendants, shall be six day
rules, and shall be issued from thesame office whence
the writ was sued out.

102. No Judge’s order sholl issue for the return of ; ; ;0.
any writ or to bring in the body of the defendant, ¥in.510,”
but a side bar rule shall issue for that purpose in va-

(/) This i3 rule number 8 Easter Term 8 & 4 Vie., xe-
ferred to in tge C. L. . Act, 1856, section 22.
- B -
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cation as in term, which shall be of the same foree
and effect as side bar rules made tor that purpose in
term.

103. The sheriff shall file the writ in the office
from which the rule to return the same was issued, at
the expiration of the rule, or as soon after as the office
shall be open, and the officer with whom it is filed
shall endorse the day and hour when it was filed.

104. In case a rule to bring in the body of a de-
fendant shall expire in vaeation, having becen duly
served, but not having been obeyed, an attachment
shall issue for disobedience of such rule, w’:cther the
rule shall or shall not have been obered in the mean
time.

105 Where any sherift, before his going out of
office, shall arrest any defendant and take a bail bond
and make return of cepl corpus, he shall and may,
within the time allowed by law, be called upon to
bring in the body by a rule for that purpose, notwith-
standing he may be out of office before such rule
shall be granted.

IRREGULARITY.

106. No application to set aside process or proceed-
ings for irregularity shall be allowed, unless made
within a reasonable time, nor if the party applying
has taken a fresh step after knowledge of the irregu-
larity. (£)

107. Where a summons is obtained to set aside
proceedings for irregularity, the several objections
intended to be insisted cn shall be stated therein.

108. In all cases where a rule is obtained to show
cause why proceedings should not be set aside for
irregularity with costs, and such rule is afterwards

(%) Vide Edwards v. Griffiths, 3 C. L. Rep 1. Hutton
v. Whitehouse, 2 Jur N.S 379, as to setting aside n Judge's
order for leave to a plamtil to proceed in an action against
a Britich subject resident abroad, under sec. 85 of C. L. P.
Act, 1856.
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discharged generally without any special directions
discharged matter of costs, 1t is to be understood as
upon the with costs.

AFFIDAVITS.

109. The addition and true place of abode of every ¥ T 125,
person making an affidavit shall be inserted therein. b s

110. In every affidavit made by two or more de- g 10
ponents, the names of the several persons makingtm 54
such affidavit shall be written in the jurat.

111. No affidavit shall be read or made use of ing r 110,
any matter depending in court, in the jurat of which F» 341
there shall be any interlineation or erasure.

112. Every affidavit, sworn within this Provinee, to
be hereafter used in any cause or civil proceeding,
shall be written in a plain legible hand, and shall be
drawn upin the first person, and shall be divided p & 1
into paragraphs, and every paragraph shall be num- -2tk
bered consecutively, and as nearly as may be shall be
confined to a distinct portion of the subject. No
costs shall be allowed for any affidavit or part of an
affidavit substantially violating this rule; nor shall
any affidavit violating thisrule be used on any motion
to obtain or to show cause against a rule nis/; without
the express permission of the Court. This rule is
not to be (n force vill Michaclmas Term next,

113. When any affidavit is sworn before any Judge
or any commissioner by a person who from bis or her P ® 141.
signature appears to be illiterate, it shall be certified”
in the jurat that the affidavit was read in the presence
of the party administering the same g the party mak-
ing the same, and that such last mentioned party
seemed perfectly to understand the same, and alsv
wrote or made his or her signature or mazk in the
presence of the party administering the vath.

114. No affidavit shall be read or made use of for
any purpose, if sworn before the attorney of the party
in the cause on whose behalf such affidavit is made,
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or before the clerk or partaer of such attorney; but
this rule shall not extend to affidavits to hold to bail.

115, An affidavit sworn before a Judge of either
of the courts shall be reecived in the court to which
such Judge belongs, though not entitled of that
court, hut not in any other court, unless entitled of
the court in which it is to be used.

116. Where a special time is Iimited for filing
affidavits, no affidavit filed after that time shall be
made use of in court or before the Master, unless by
leave of the court or a Judge.

117. No rule, which the court has granted upon *
the foundation of any affidavit, shall be of any forec
unless such affidavit shall have been actually made
before suck rule was moved for and produced in court
at the time of making the motion.

118. In all cases in which a defendant appears in
person, and an application is made to the Judge of
the proper county court for any summons under the
authority of the Common Law Procedure Act, 1856,
which ought to be served on the defendant, the affi-
davit on which the plaintiff grounds his application
shall, among other things, state that the defendan®
resides at some place within the jurisdietion of such
county court.

RULES, SUMMONSES AND ORDERS.

119. Every rule of Court shall be dated the day
of the month and year on which the same is drawn
up, and nced not specify any other time or date.

120. All rules which by the English practice may
be had as a matter of course upon signature of coun-
sel at side bar, or are given by the Master, Clerk of
the Papers or Clerk of the Rules in England, are to
be given by the Clerks of the Crown and Pleas, or
their deputies, in the same manner, and the same
may issue on any day in term or in vacation.
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121. A rule rmay be enlarged if the Court think R, 151
fit, without notice. R

122. All enlarged rules shall be drawn up for the i, r. 162,
first dayin the ensuing term, unless otherwise or-¥lo-&42
dered by the court. (7)

123, It shall not be necessary to issue more than ;, ¢ 4.0
one summons for attendance beforea judge upon the Fin.342,’
same matter, and the party taking out such summons
shall be entitled to an order on the return thereof,
unless cause is shewn to the contrary.

124. An attendance on 2 summons or oOn an ap- E.».15.
pointment before a master for half an hour next im-¥in-542.
mediately following the return thereof, shall be deemed
o sufficient attendance.

126. All written consefits upon which orders for 55
signing judgments are obtained shall be filed and N
preserved by the elerk of the judge’s chambers (m)

126. In actions in which the defendant has ap-

})eared by attorney, no such order shall be made un- F 315>
ess the consent of defendant bo given by his attorney
or agent.

127. Where the defendant has not_appeared, or , . .
hag appeared in person, no such order shall be made, Fin. 5:2.”
unless the defendant attends the judge and gives his
congent in person, or unless his written consent be

(Y) 1tis not the practico of the Queen’s Bench in Eng-
land to serve an enlarged rule.—~Anon. 1 Smith, 199.

(i) One partuer has no implied authority to consent to
an order for judgment in an action against himself and his
co-pariner.—Hambridge v. De la Croude, 3 C. B. 742,
The order does not operate as a stay of proceedings during
the time given by it for the payment of debt and costs, un-
less so expressly stated. Michael v. Myers, 6 M. & Gr. 702.
If any fraud be practised on defendant in obtaining the or-
der, it may be set aside with any proceedings had under it.
Thorne v. Neale, 2 Q. B. 726. And under very special
oircumstances even without fraud, Wade v. Simeon, 13
M. & W. 647,
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attested by an attorncy acting ou his behalf, unless
the defendant is a barrister or attorney.

128. Where a judge’s order is made during vaca-
tion it shall not be wade a rule of court before the
next term, unless in any case otherwise provided for
by statute.

129. When a judge’s order, or order of nisi prius
is made a rule of court, it shall be a part of the rule
that the costs of making the order a rule of court
shall be paid by the party against whom the order is
made, provided an affidavit be madc and filed that
the order has been served on the party, his attorney,
or agent, and disobeyed.

130. Rules to shew cause shall be no stay of pro-
ceedings unless two days’ notice of the motion shall
have been served on the opposite party, except in the
cases of rules for new trials, or to enter verdict or
non-suit, motiun in arrest of judgn ent or for judgment
non obstante vcredicto, or to set aside an award, or to
enter a suggestion, or by the special direction of the
court.

NOTICES—SERVICE OF, AND OF RULES,
PLEADINGS, &c.

131. All notices required by these rules or by the
practice of the court shall be in writing.

132. (n) A copy of every declaration and subse-
uent pleading shall be served wpon the opposite
party, whether the case be bailable or not bailable,
and whether the action be against any person having
privilege or otherwise, and as well where the plaintiff
has entered an appearance (o) for the defendant, as
where the defendant has appeared in person or by at-
torney.

(n) This 1s rule No. 4 of Easter term, 5th Vic, referred
to in C. L. P. Act, 1836, section 22.

(o) Under the C. L. P. Act this cannot be the case, though
this is the language of the original rule.
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133. Where the residence of a defendant is un-J; R, 162
1 B . . 543
known, pleadings, rules, notices, and other proceed-
ings may De stuck up in the proper office, but not
without previous leave of the court or of a Judge.

134. It shall not be necessary to the regular service g g 16,
of a rule or order that the original rule or order shall Fin. 543,
be shown, unless sight thereof be demanded, except
in cases of attachment.

135, Service of pleadings, notices, summonses, k. x. 166,
orders, rules, and other proceedings shall, after theFim 545
first day of Michaelmas term next, be made before
seven o’clock p.m., except on Saturdays, when it
shall be made bhefore three o’clock p.m. If made
after seven o’clock p.m. onany day except Saturdays,
the service shall be deemed as made on the following
day ; and if made after three o’clock p.sme. on Satur-
day, the service shall be deemed ag made on the fol-
lowing Monday.

136. A book shall be kep' by the clerk f the
Crown of each of the courts in Toronto, at his office,
to be there inspected by any attorney or hi. clerk
without fee or reward; and every attorney practis-
ing in the said courts and residing within the city of
Toronto or the liberties thercof, or having an office
and ecarrying on his business within the said city,
shall enter in such book (in alphabetical order) his
name and place of business or some other proper place
within thecity wherehe maybe served with pleadings,
notices, summonses, orders, rules, and other proceed-
ings; and as often as any such attorney shall change
his place of business or the place where he may be
50 served as aforesaid, he shall make the like entry
thereof in the said book ; and all pleadings, notices,
summonses, orders, rules, and other proceedings
which do not require a personal service shall be
deemed sufficiently served on such attorney, if a copy
thereof shall be left at the place lastly entered in
such book with any person resident at or belonging
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to such place ; and if any such attorney shall neglect
to make such entry, the fixing up of any notice or of
the copy of any pleadings, notice, summons, order,
rule, or other proceedings for such attorney in the
office aforesaid shall be deemed asufficient service.
137. (p) Every other attorney practising in the
said courts shall cuter in the said book (in like alpha-
betical order) his name and place of business, and
also in an opposite column the name of some attorney
having an office and carrying on business in the city
of Toronto as his agent ; and all pleadings, notices,
summonses, orders, rules and other proceedings which
do not require a personal service, shall be deemed
sufficiently served on such first mentioned attorney,
if & copy thercof shall be served on his booked agent
in manner mentioned in the next preceding rule.
And if any such attorney shall neglect to make the
entry in this rule meutioned, the fixing up of any
notice or of the copy of any pleading, notice, sum-
mons, order, rule, or other procceding for such at-
torney in the Crown office at T'oronto, shall be deemed
a sufficient service. And as often as any such at-
torney shall change his place of business or his agent,
he shall make an entry in the said books of such
change, which last entry shall supersede all former
ones. Provided always that in all cases service on

{p) See Com. Law Procedure Act, 8. 9, which enacts
that service of all papers and proceedings subsequent teo
the writ shall be made on the defendant or his attorney ac-
cording to the existing practice in the absence of special
provision in that Act, and thatif the attornmey of either
party do not reside or have not a duly-authorized agent re-
siding in the county wherein sueh action was commenced,
service may be made on the attorney, or on his duly-autho-
rized agent in Toronto; orif he have ne such agent, by
leaving a copy of the paper for Lhim ia the office where the
action was commenced, marked on the outside as copies left
Sor such atlorney. Seo also Parke v. Andersorn, 5 U.C. rep.
Q. B. 2. 1lloughton v. May. 1 Prac.rep. U. C. 160. Tay-
lor v. Carver, C. P. U. C., Easter term last.
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the attorney at his office or usual place of business in
the manner mentioned in the next preceding rule,
insiead of on the booked agent, shall be deemed good
sorvice.

138. In all eases where a party sues or defends G
o4

in persou, he shall upon issuing any writ of summons
or other proceeding, or entering an appesrance, leave
a memorandum with the clerk or deputy clerk of the
Crown, who shall file the same as a paper in the cause,
stating an address or placein the county, within which
the first process in the esuse shall have been or shall
be sued out, at which all pleadings, notices, summon-
ges, orders, rules, or other proceedings not requiring
personal service may be left: such address or place
to be not more than two miles from such office ; and
if such memorandum shall not be Ieft, or if such ad-
dress or place be more than two miles from the office
aforesaid, then the opposite party shall be at liberty
to proceed by sticking up all pleadings, notices, sum-
monses, orders, rules and other proceedings in such
office. )

P.

41

A
2. 03

139. Inall cases where a plaintiff shall have sued E, r. 107,
out a writ in person or a defendant shall have appear- ¥io- 54

ed in person and either party shall by an attorney of
the court have given notice in writing to the opposite
party, or the attorney or agentof such party. of such
attorney being authorized to act as attorney for the
party on whose behalf such notice is given, all plead-
ings, notices, summonses, orders, rules and other
proccedings, which according to the practice of the
courts are to be delivered to ox served upon the party
on whose behalf such notice is given, shall thereafter
be delivered to or served upon such attorney.

ATTACHMENT.

140. Rules for attachment shall be absolute in the k. . 16s.
first instance in the two following cases only: Ist, ¥in-5

for non-payment of costs on a master’s allocatur;
>

3

t,
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and 2nd, against a sheriff for not obeying a rule to re-
turn a writ or bring in the body.

AWARDS,

141. Where a rule to shew cause is obtained to
sct aside an award, the several objections thereto in-
tended to be insisted upon at the time of moving to
make such rule absolute shall be stated in the rule to
shew cause.

142. Costs may be taxed on an award although
the time for moving to sect aside the award has not
elapsed.

INSOLVENT DEBTORS.

143. The affidavit on which a debtor in close cus-
tody in execution shall apply under the Common
Law Procedure Act, 18506, section 300, for his dis-
charge from custody, shall not be sworn sooner than
the day after that on which the notice of application
shall expire, and shall in all cases state whether any
interrogatories were served before the expiration of the
fifteen days’ notice, and if so, whether answers there-
to upon oath have been duly made and filed, and
when notice thereof wes given.

CLERKS AND DEPUTY-CLERKS OF TIIE CROWN.

144, On every appointment made by the clerks
or deputy clerks of the Crown, the party on whom
the same shall be served shall attend such appoint-
ment without waiting for a second, orin default there-
of such clerk or deputy may proceed ex parte on the
fir-t appointment.

145. No business shall be ¢ransacted in any of the
offices of the courts, either in procuring or suing out
process, or in re-entering judgments or taking any
proceeding whatever in a cause, unless upon the per-
sonal attendance of the party on whose behalf such
business is required to be transacted, or of the coun-
sel or attorney of such party, or the clerk or agent of
the attorney, or the elerk of the agent.
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146. The offices of the clevks of the Crown and
Pleas shall be kept open as follows, that is to say:
—during term from ten in the morning until four in
the afternoon, and (except between the first day of
July and the twenty-first day of August) at other
times from ten in the morning until three in the af-
ternoon—Sundays, Christmus-day, Good Friday,
Easter Monday, New Year’s-d. 7 and the birth-day
of the Soverelgn, and any day appointed by general
proclamation for a general fast or thanksgiving, ex-
cepted; and between the first day of July and the
twenty-first day of August, the said offices shall be
open from eleven in the forenoon until two in the
atternoon.

147. Allrolls and records shall be upon parchment
or paper of such width and length as the clerks of
the Crown shall prescribe by written notice, tobe put
up in some conspicuous place in their respective offi-
ces and in the offices of the several deputy clerks of
the Orown, and none of these officers shall be bound
to receive any roll or record not made up in confor-
mity to such notice, and such rolls and records shall
not exceed, when folded, fourteen inches in length
and four in breadth, written upon at least a sheet of
paper, and folded accordingly.

148. Whenever a deputy elerk of the Crown is
required to transmit any roll, record or paper in any
causo to the principal office in Toronto, he shall en-
close and seal up the same iu an envelope and shall
address such envelope to the clerk of the Crown in
the proper office, and he may thereupon deliver such
sealed envelope to the attorney who has required the
transmission thercof, (taking a receipt from him), or
may send the same by post, and in no case shall any
original papers be delivered out of the custody of the
deputy clerk of the Crown, except fo~ the purpose of
being transmitted to Toronto, unless by order of the
court or a judge.

43
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L. In counties where the petit jurors are paid
by the eounty er un'ted count'es, the marshal or
clerk of as~ize, or person discharging his duties, shall
previous to the entry of each reeord be entitled to
demand and reccive from the paty entering the
same the sum of seven shillings and six pence for
cach record marked ¢ inferior jurisdiction,” and the
sum of fifteen shillings for every other record.

CLERK OF THE PROCESS.

150. The clerk of the process shall, on receiving a
praccipe to be filed by him, issuc any writ of sum-
mons required for the commencement of an action;
and on receiving a pracipe with the affidavit of debt
required by law, or a pracipe and affidavit with a
Judge’s order for the arrest of' a party, to be also filed
by him, shall issue any writ of capias for the com-
mencenicnt of an action ; and on receiving a praccipe,
affidavit and a Judge's order, to be also filed by him,
shall issue any wiit of attachment against an abseon-
ding debtor.

151. Afterissuing cither of such writs for the com-
mencement of an action in one of the superior courts,
he shall issue the next writ, whatever it may be, for
the commencement of an action in the other of such
courts.

152. All other writsrequired by the Common Law
Procedure Act, 1856, to be issued by the clerk of the
process to the parties or their attorneys, shall be issued
according to the established practice.

153. The clerk of the process shall attend in his
office at all times, when the clerks of the Crown and
Pleas are required to attend in their respective offices,
and shall permit all necessary searches respecting
writs so issued by him, and the affidavits and papers
whercon such writs are grounded, and shall grant
office copies of ail such affidavits and papers on pay-
ment of the usual fees.
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TAXATION OF COSTS AND DIRECTIONS TO
TAXING OFFICERS.

154. The practice of the courts as to costs and the
services to be allowed for in all proceedings in the
taxation of costs, shall be governed, in all eases not
otherwise provided for, by the established practice of
the Court of Queen’s Bench in England.

45

155. In any action of the proper competence ofSeeiss 1y
the county court in which finz] judgment shall be '

obtained without a trial, and in which the papers
shall not be marked “inferior jurisdietion,” no more
than county court costs shall be taxed, without the
special order of the court or a judge.

156. In any action of the proper competence of
the county court, in which the venue could nof, ac-
cording to the law and practice of the superior courts,
be changed upon the usual affidovit only, it shall not
be a sufficient ground to certify at the trial thereof
that it is & fit cause to have been withdrawn from
the county court, and commenced in ecither of the
superior courts, or for either of those courts or for a
judge in chambers to order the allowance of any
other than county court costs, that the defendant or
defendants, or any of them, had removed from the
county in which the debt was contracted, or the cause
of such suit or action accrued, into any other county
or elsewhero out of such county, or that he or they
resided or were served with process in any other
placs than within such county.

157, Tees shall in no case be taxed as between
party and party to more than two counsel upon any
trial or argument.

158, No counsel fee shall be taxed on any rule
which may be obtained without filing a motion paper
in court in term.

159. At the foot of, or accompanying every bill
of costs, when the action is special and the disburse-
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nments are large, and the fe.s paid to counsc! exceed
thos: which the taxing officer is permitted to tax,
there shall be an affidavit of the attorney in the cause
or the agent or clerk having had the management
thereof, that the disbursements <haged in such bill
are correct and were actually paid, and that the several
sums charged for mileage were actually paid (naming
the party towhom payment was made), that the sum
of £  with brief at t ial cr argument, or as the case
may have been, was vaid to Mr. , aud that the
pleadings are special and were revised by Mr.

160. In all cases an affidavit of payment of mile-
age, and to whom paid, is requived.

161. When judgment is signed on a engnovit, or
on a judge’s order authorising the plaintiff to sign
Judgment, no declaration to ground judgmeat shall
be necessury or allowed on the taxation of costs.

162. The costs of attendance by counsel before a
judge in chambers shall in no ease be allowed as be-
tween party and party, unless the judge shall certify
for such allowice.

165. Any number of names may be included in
one Subpana, and no more than one shall be allowed
on taxation of costs, unless a sufficient reason be es-
tablished to the satisfaction of the taxing officer for
the issuing more than one.

164. The same fees shall be taxed and allowed to
coroner for services rendered by them in the execn-
tion and return in process in civil suits as wouid be
allowed to a sheriff for the same servizes, and when,
according to the nature of the process and the service
rendered thereon, the sheriff, if he had discharged
the same duty, would have been entitled to pound-
age, the same poundage shall be allowed to coroners,
and each coroner shall be allowed one shilling for
cvery juror necessarily summoned, and whose name
is returned to the clerk of assize, in lieu of any other
fee for summoning jurors.
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165. Allaflidavits of increase must be made by the
attorney in the cause or some clerk having the man-
agement thereof, or by the client. They must set
forth the sums paid to counsel, naming them, and for
what service, the names of witnesses, their places of
abode, the places at which they were subpoonaed, and
the distance which each such witness was necessarily
obliged to travel, in order to attend the trial, that
everysuch witness (¢) wasnecessary and material for

. the client in the cause, that they did attend, and that
they did not attend as witnesses in any other cause,
gor otherwise, as the case may be.) The number of

ays which each witness was necessarily absent from
home in order to attend such trial must also be aceu-
rately stated. If an attorney attends as a witness, it
must be stated whether or not he attended at the
place of trial as attorney orwitness in any other cause,
and whether or not he had any other business there.
The day on which the trial occurred should be stated.
If maps or plans were used at the frial, the necessity
for them must be shewn in the afidavit, or no allow-
ance will be made for them ; the sum paid for them
must also be set forth, and that they were prepared
or procured with a view to thetrial of the cause. The
taxing officer is authorised in such case to make a
reasonable allowance for maps and plans.

(¢) Whero a witness i3 rejected at nisi prius, and the
raling of the Judge is acquiesced in by the partics, and up-
held by the court, the expenses of his attendance is not
aliowed on taxstion asbetween party and party..—Galloway
v. Keyworth, 15 C. B. 228, So, whore a witness is rejected
by an arbitrater, whether upon a sufficient or an insufficient
ground.—Ib. When o couse at the assizes is over at three
o'clock in the afternoon, witnesses may reasonably be al-
lowed the following day for theirreturn home, though their
place of residence be distant only about fifty miles, and ac-
cessible by trains on the same evening.—Fryer v, Sturt, 16
C.B. 218. 1t is not & general rule that parties, if wit-
nesses, are to have an allowance for their attendance.—
Dowdell v. Australian Royal Mail Steam Navigation Co., 3
F1. & Bl 902.
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MISCELLANEOUS.

166 In all cases in which any particular number
of days, not expressed to be clear duys, is prescribed
by the rules ct practice of the courts, the same shall
be reckoned inclusively of the first and last day,
unless the last day shall happen to fall on any day on
which the Crown offices are not required to be opeu,
in which ease the time shall be reckoned exclusively
of the last day. (»)

167. Wherever the word folio is used in any rule
or order, it shall be deemed to mean one hundred
words.

168. In all eases unprovided for by statute or rule
of court, the practiceasit existed in these courts before
the passing of the Common Law Procedure Act, 1856,
shall be followed.

YORMS OF PROCEEDINGS.

169. The forms of proceedings contained in the
schedule annexed, marked A, may be used in the
cases to which thev are applicable, with such altera-
tions as the nature of the action, the description of
the court, the character of the parties, or the circum-
stances of the case may render necessary; but any
variance therefrom, not being in matter of substance,
shall not affect their regularity.

170. From and after ihe last day of this term, the
tables of costs in civil actions in the courts of Queen’s
Bench and Common Pleas shall be rescinded, and
the costs set down in the schedule annexed, marked
B, shall be those allowed in taxation.

() This yule does not appiy to the computation of days,
under the Common Law Procedure Act, 1836, for signing
Judgment for non-appearance to writs specially endorsed.
—Rowberry v. Morgan, 18 Jur. 452.



RULES ORDERS AND REGULATIONS

A8 TO

PLEADING AND PRACTICE,
MADE BY THE JUDGES,

IN PURSUANCE OF THE
COMMON LAW PROCEDURE ACT,
1856.

RULES OF PLEADING.
TRINITY TERM, 26 VICTORIA.

‘WHEREAS, under the authority of the Statute of
Upger Canada, 7 William 4th, chapter 8, the
Judges of the Court of Queen’s Bench in Upper Ca-
pada made certain rules, orders, and regulations as to
the mode of pleading and other matters, which, by
a statute passed in the sizth year of her Majesty’s
reign, chaptered 19, were confirmed.

AND WHEREAS it is provided by the Common Law
Procedure Act, 1856, among other things, that it
shall be lawful for the Judges of the Superior Courts
of Common Law in Upper Canada, or any four or
more of them, of whom the Chief Justices shall be
two, by any rule or order to bhe from time to time by
them made in term or vacation, at any time within
five years after the Common Law Procedure Act,
1856, shall come into force, to male such farther
alterations in the time and mode of pleading, and of
entering and transcribing pleadings, judgments, and
other proceedings in actions at law, and in the time
and manner of objecting to errors in pleadings and,

a
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other proceedings in actions at law, and in the time
and manner of objecting to errors in pleadings and
other proceedings; and in the mode of verifying
pleas and obtaining final judgment without trial in
certain cases, as to them may seem expedient, any-
thing in the said Act to the contrary notwithstand-
ing; and that all such rules, orders, or regulations
ghall be laid before both Houses of the Parliament of
this Province, if Parliament be then sitting, immedi-
ately upon making the same; or if Parliament be not
sitting, then within twenty days after the next meet-
ing thereof; and that no such rule, order, or regula.
tion shall have effect until three months after the
same shall have been so Jaid before both Houses of
Parliament; and any rule, order, or regulation so
made shall, from and after such time a8 aforesaid, be
binding and obligatory on the said courts and on all
courts of error and appeal in this Province into which
the judgment of the said ecurt, or either of them,
shall be removed, and beof like force and effect as if
the provision contained therein had been expressly
enacted by the Parliament of this Province : Provided
that the Goovernor of this Province by proclamation,
or either House of Parliament by any resolution at
any time, within three monthe rext after such rales,
orders, or regulations shall have been laid before Par-
liament, may suspend the whole or any part of such
rules, orders, or regulations. )

AND WHEREAS it is expedient, for the effectual
execution of the said Common Law Procedure Act,
1856, that the said rules, orders, and regulations re-
spectively made in pursnance of the said Act of the
Parliament of Upper Canada should be repealed, and
that other rules, orders, and regulations should
be framed in lieu thereof.

It 18 THEREFORE ORDERED, that from and after
the first day of Easter term next inclusive, unless

.Parliament shall in the meantime otherwise enact, the
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said rules, orders, and regulations, made in pursuance
of the said Act of Upper Canada, shall be and the
the same are hereby repealed ; excepting so far as
the same or any of them are necessary or applicable
to any pleadings, }Lroceedings, or other matters to
which they relate, had or taken previous to the said
first day of Easter term next, and the following rules,
orders, and regulations shall be in force, that is to
fay :—

1. (@) Excoptas hereinafter provided,several counts
on tha same cause of action shall not be allowed, and
any count or counts used in violation of this rule,
inay, on the application of the party objecting within
a reasonable time, or before an order made for time
to plead, be struck out or amended by the court or a
Judge, on such termsas tocosts or otherwise as such
court or Judge may think fit,

2. (b) Sgveral pleas, replications, or subsequent

(2) The several indebitatus counts given in the schedule
to the C. L. P. Act, 1856, when stated under one allegation
of the plaintifi ’s suing ¢ for money payable by the defend-
ant to the plaintiff,” constituts only one count.—McGregor
v, Graves, 8 Exch. 84; Mors» v, Jemes, 8 Dowl. & L. 240;
et vide Spyer v. Thelwell, 4 Dowl. 6i2. The plaintif may
recover the whole of his claim, on any of the considera-
tions thus stated.—Dawson v. Collis, 10 C. B. 528. Two
counts upon the same agreement introduced into the declara-
tion, for the evident purpose of removing a difficulty as to
its legal effect, will not be allowed.—Smith v. Thompson,
5 C. B. 488. It does not appear to be a correct test to
ascertain that nothing can be recovered under one set of
counts, which cannot be recovered under another,—Gilbert
v. Hales, 2 D. & L. 227; Bulmer v. Bousfield, 9 Q. B. 986,
Tush’s Prac. 865. The question is, ¢ Are the counts dif-
ferent on the face of them? Can it bo'said, by looking at
them, that the same evidence will apply to either count 1’—
Gilbert v. Hales, supra; Cahoon v. Burford, I8 M. & W.,
136 ; Ramsden v. Gray, 7 C. B, 961.

() On an application to rescind the order of & Judge al-
lowing several pless, the plaintiff is not confined'to the ob-
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pleadings, or several avowries, or cognizances founded
on the same ground of answer or defence, shall not be
allowed, provided that on application to the court or
a judge to strike out any count, or on an objection
taken efore the Judge on a summons to plead several
mattersto the allowance ofseveral pleas,replications,or
subsequentpleadings, avowries, or cognizances, on the
ground of such counts or other pleadings being in
violation of this rule, the court or Judge may allow
such counts on the same cause of action or such
pleas, replications, or subsequent pleadings, or such
avowries or cognizances founded on the same ground
of answer or defence, as may appear to such court or
Judge to be proper for determining the real question
in controversy between the parties on its merits,
subject to such terms asto costsand otherwise, as the
court or a Judge may think fit.

3. When no such rule or order has been made as
to costs by the Court or Judge, and on the trial there
is more than one count, plea, replicatior, or subse-
quent pleading, avcwry, or cognizance on the record,

Jeotions taken to the pleas, when the sammons was heard
before & Judge; and the 15th & 16th Vie. ch. 76, s, 83
(C. L. P. Act, 1856, s. 182) has made no alteration in this
respect.——Griffith v, Selby, 9 Exch. 893; 18 Jur. 178, To
an aotion for breach of a contract, by which the defendant
-agreed with the plaintiff, to purchase of him all the articles
of 5 certain description, which might be required for work-
ing a patent, the Court refused to allow to be pleaded to-
gether; first, a traverse of the readiness and willingness of
the plaintiff to supply such articles; and, second, that the
articles, which he was so ready and willing to supply, were
not reasonably fit for the working of the patent.—Ib.
Where the several pleas together amount only to one answer
to the whole of the declaration, they may be pleaded
without any leave, as a plea in abatement to paxt,
and in bar to theresidue.—Archer v. Garrard, 6 Dow. 132;
Daniels v. Lewis, 1 Dow. N. S. 844, Where it is doubtful
whether pleas should be allowed, the practice was to sllow
fih%m.—-él"lr;ckey v. Yeandell, 1 Bing. 66; Smith v, Dixon,
ow. b71. -
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founded on the same cause of action or ground of
answer or defence, and the Judge or presiding officer
before whom the cause is tiied, shall at the trial cer-
tify to that effect on the record, the party so pleading
shall be liable to the opposite party for all costs ocea-
sioned by such count, plea, or other pleading, in re-
spect of which he has failed to establish a distinet
cause of action, or distinct ground of answer or de-
fence, including the costs of the evidence as well as
those of the pleading.

4 (c) The name of a County shallin all cases be
stated in the margin of a declaration, andshall be taken
tobe the venue intended by the plaintiff, and no venue
shall be stated in the body of the declaration, or in
any subsequent pleading ; Provided, that in cases in
which local description is now required, such local
description shall be given.

5. In all actions by and against the assignee of an
insolvent debtor, or against executors or administra-
tors, or persons authorized by Act of Parliament to
sue or be sued as nominal parties, the character, in
which the plaintiff or defendant is : tated on the record
to sue or be sued, shall not in any case be considered
a8 in issue, unless specially denied.

6. In all actions on simple contract, except as
hereinafter excepted, the plea of non assumpsit, or
a plea traversing the contract or agreement alleged in
the declaration, shall operate only as a denial in fact
of the express contract, promise, or agreement alleged,
or of the matters of fact from which the contract,
promise, or agreement may be implied by law.

(c) The neglect to state any venue is demurrable.—Re-
mington v. Taylor, 1 Lutw. 285. If it be local and be laid
in & wrong county, the defendant may demur, provided the
defect appear on the face of the declaration —Tremeere y.
Mornison, 4 M. & 8. 609; otherwise the objection should
be pleaded.—Richards v. Easto, 3 D. & L. 51&; Boyes v.
Hewetson, 2 Bing. N. C. 575.
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Exempli Gratié —In an action on a warranty,
such pleas will operate as a denial of the fact of the
sale and warranty having been given, but not of the
breach ; and in an action on a policy of insurance, of
the subseription to the alleged policy by the defend-
ant, but not of the interest, of the commencement of
the risk, of the loss, or of the alleged compliance with
warranties. .

In actions against carriers and other bailees for not
delivering or not keeping goods safe, or not returning
them on request, and in‘actions againat agents for not
accounting, such pleas will operate as a denial of
any express or implied contract to the effect alleged
in the declaration, but not of the breach.

To canses of action to which the plea of # never
was indebted” is applicable, as provided in Schedule
B. (82) of the Common Law Procedure Act, 1856,
and to thoss of a like nature, the plea of non assump-
sit shall be inadmissible ; and the plea of ¢ never
was indebted”” will operate as s denial of those matters
offact from which the lisbility of the defendant arizes,
exempli gratid, in actions for goods bargained and
sold, or sold and delivered, the plea will operate as a
denial of the bargain and sale, or sale and delivery,
in point of fact; in the like action for money had and
received, it will operate as a denial both of the receipt
of money and the existence of those facts, which make
such receipt by the defendant a receipt to the use of
the plaintiff.

7. Inall actions upon billsof exchange and promis-
sory notes, the pleas of “non assumpsit” and ¢ never
indebted” shall be inadmissible. In such actions
therefore, a plea in denial must traverse some matter
of fact, exempli gratid, the drawing, or making, or
endorsing, oraccepting, or presenting, or notice of dis-
honour of the bill or note.

8. In every species of actions on contract, all mat-
ters in confession and avoidance, including not only
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those by way of discharge, but those which shew the
transaction to be either void or voidable in point of
law, ou the ground of fraud or otherwise, shall be
specially pleaded, exempli gratid, infancy, coverture,
release, payment, performance, illegality of consider-
ation either by statute or common law, drawing, en-
dorsing, accepting bills, &e., ornotesby way of aceom-
modation, set off, mutual credit, unseaworthiness, mis-
representation, concealment, deviation, and various
other defences, must be pleaded

9. In actions on policies of insurance, the interest
of the assured may be averred, thus, ¢ that A, B, C,
und D (or some or one of them), were or was inter-
ested,” &e. And it may also be averred ¢ that the
insurance was made for the use and benefit, and on
the account of the persons so interested.”

10. In actions on specialties and covenants, the
plea of non est factumshall operate aa a denial of the
execution of the deed in point of fact only, and all
other defences shall be specially pleaded, including
matters which make the deed absolutely void, as well
as those which make it voidable

11. The plea of #i7 debet shall not be allowed in
any action.

12. All matters in confession and avoidance shall
be pleaded specially, as above directed in actions on
simple contracts.

13. In all cases in which the plaintiff (in order to
avoid the expense of the plea of payment or set off)
shall have given credit in the particulars of his de-
mand for any sum or sums of money therein admitied
to huve been paid to the plaintiff, or which the plain.
tiff admits the defendantis entitled to set off, it shall
not be necessary for the defendant to plead the pay-
ment or set off of such sum or sums of money. But
this rule is not to apply to cases where the plaintiff,
after stating the amount of his demand, states that he
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seeks to recover a certnin balance, without giving
credit for any particular sum or sums, or to cases of
set off, where the plaintiff does not state the particu-
Jars of such set off.

14. Payment shall not in any case be allowed to
be given in evidence in reduction of damages or debt,
but sball be pleaded in bar.

15. In actions for detaining goods, the plea of non
detinet shall operate as a denial of the detention of
the goods by the defendant, but not of the plaintiff’s
property therein, and no other defence than such
denial shall be admissible under that plea.

16. In actions for torts, the plea of ¢ not guilty”
shall operate as a denial only of the breach of duty, or
wrongful act alleged to have been committed by the
defendant, and not of the facts stated in the induce-
ment, and no other defence than such denial, shall be

-admissible under that plea; all other pleas in denial

shall take issue on some particular matter of fact al-
leged in the declaration, Exemplt gratia.

In an action for nuisance to the occupation of a
house by carrying on an offensive trade, the plea of
¢ not guilty” willoperate only as a denial that the
defendant carried on the alleged trade in such a way as
to be a nuisance to the occupation of the house, and
will not operate as a denial of the plaintiff’s occupa-
tion of the house.

Tn an action for obstructing a right of way, such
plea will operate as a denial of the obstructicn only,
and not of the plaintifi’s right of way.

In an action for slander of the plaintiff in his
office, profession, or trade, theplea of ¢ not guilty” will
operate in denial of speaking the words, of speaking
them maliciously,and in the defamatory sense imputed,
and with reference to the plaintiff’s office, profession,
or trade, but it will not operate as a denial of the fact
of the plaintiff holding the office, or being of the pro-
fession or trade alleged.
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In actions for an escape, it will operate as 2 de-
nial of the neglect or default of the sheriff or his offi-
cers, but not of the debt, judgment, or preliminary
proceedings.

In actions against a carrier,the plea of “ notguilty”
will operate as a denial of the loss or damage, but not
of the receipt of the goods as a carrier for hire, or of
the purpose for which they were received.

17. All matters in confession and avoidance shall
be pleaded specially, as in actions on contract.

18. In actione of trespass to land, the close or
place in which, &c., must be designated in the decla-
ration by name, or abuttals, or other description, in
failure whereof, the plaintiff may be ordered to amend,
with costs, or give such particulars as the court or
Judge may think reasonable.

19. Inactions of trespass to land, the plea of ¢ not
guilty” shall operate as a denial that the defendant
committed the trespass alleged in the place v.ontioned,
but not as a denial of the plaintiff’s possession or right
of possession of that place, which, if intended to be
denied, must be traversed specizily.

20. In actions for taking, damaging, or converting
the plaintiff’s goods, the plea of “not guilty” shall ope-
rate as a deuial of the defendant having committed
the wrong alleged, by taking, damaging, or convert-
ing the goods mentioned, but not of the plaintifi’s
property therein.

21. Inevery case in which a defendant shall plead
the general issue, intending to give the special mat-
ter in evidence, by virtue of an Act of Parliament, he
shall insert in the margin of the plea the words ¢ By
statute,” together with the year or years of the reign
in which the Act or Acts of Parliament upon which
he relies for ..at purpose were passed, and also the
chapter and section of each of such Acts, and
shall specify whether such acts are public or other-

o*
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wise, otherwise sich ples shall be taken not to have
been pleaded by virtne of any Aet of Parlinment; and
such memorandum shall be inserted in the mpr-
gin of the issue and of the ndsi prius record.

22. A plea conteining a defence, arising after the
commencement of the action, may be plendod together
with pleas of defences arising before the commencs-
ment of the action, psovided, that the plaivtiff may
confess such plea, and thereupon shall be entitled to
the costs of the cause, up to the time of pleading
such first-mentioned plea.

23. When a plea-is pleaded with an allegation that
the matter of defence arose after the last pleading,
the plaintiff shall be at liberty to confess such ples,
and shall be entitled to the costs of the cause, up to
the time of pleading such plea; provided that this
and the preceding rule shall not apply to the case of
such plea pleaded by one or moro only oyt of several
defendants.

24, If a plaintiff in ejectment be non-suited at the
trjal, the defendant sball be entitled to judgment for
his costs of suit.

25. No entry of continuances by way of imparlance,
curie advisare vult, vicecomes non misit breve, ar
otherwise, shall be-made on any record or réli-what-
ever, or in the pleadings.




SCHEDULE A

or

FORMS

COMMON LAW PROCEDURE ACT,
18586,

1. Form of an Issue in general.

In the Q. B. (or C. P., as the case may Le).

The day of in the year of our Lord
18 . (date of Declaration).
(The Venue) A.B. by P. A., his attorney (v in
person, as the case may be) sues C. D., who has been
summoned to answer the said A. B., by virtue of a
writ iasued on the day of in the year of
our Loxd  (the date of the first writ) out of her Ma-
jesty’s Court of Queen’s Bench (or Common Pleas,
as the case may be) for, &c. (copy the Declaration
Jrom these words to the end, and all the Pleaaings
with their dates, writing each Plea or Pleading in a
separate paragraph, end numbering the same as in
the pleading jpiled, and conclude tius) Therefore let
a Jury come, &c.

2. Special Case for the opinion of the Court,
under gec. 85, where the allowance or disallowance
of a particular item or items depends on a guestion
of law.

In the Q. B. (or C. P.)

Between A. B. plaintiff,
and
C. D defendant.
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The following case is stated for the opinion of the
Court under a rule of Court (or order of the honor-
able Mr. Justice ). dated the day of

18 made pursuant fo the eighty-fifth section
of the Common Law Procedure Act, 1856 (here state
the material facts of the case bearing upon the ques-
tion of law 1o be decided.)

The question (or questions) for the opinion of the
Court is (or are

First—Whether, &e.

Second—Whether, &e.

8. Tssuc to be tried by a Jury where the Court
or a Judge has directed 1t under Section 35 where
the allowance or disallowance of a particular ttem or
items depends on a question of fact.

In the Q. B. (or C. P.)
The day of 18 , (date of Issue
when delivered by the Plaintiff.)

Venue) A. B. by his Attorney sues C. D., and
the Plaintiff (or defendant) affirms and the defen-
dant (o Plaintiff) denies that &e., (Here state the
question of fact to be tried as directed by the Court
or ¢ Judge. In some cases 1t may be advisable lo
state an inducement before siating the question in
dispute. If there be more than one guestion to be
decided, state 1t thus) and the said Plaintiff (or defen-
dant) also affirms, and the defendant (or plaintiff)
also denies that &e. And it has been ordered by
the Court (or by the Honorable Mr. Justice
that the gaid question (or questions) shall be tried by
a Jury. Therefore let the same be tried accordingly.

4. Special casc stated by an Arbitrator under
Secti~n 86, .

(In the Special Case the Arbitrator must stale
whether the Arbitration is under a Compulsory
reference under the Act, or whether it is upon a
reference by consent of the parties where the submis-
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sion has been or {5 to be made « Rule of ovue of the
Courts. In the former case the Award must be
eatitled in the Court and Cause and the Rule of
Court must be set forth. In the latter case, tee terms
of the reference relating to the submission being a
Rule of Court must be set forth.)

5. Form of a Nisi Prius Record in ordinary
cases.

(The Nisi Prius Record will be a copy of the
Fssue as delivered in the Aetivn.)

6. Form of a Postea on a rerdict for the Plain-
tff on all the Issues and where the Defendant appears
ai the Trial.

Afterwards on the day of A. D,
at in the County (or United
(ounties) of before one of the

Justices of our Lady the Queen assigned to take the
Assizes in and for the within County (or United
Counties) come the parties within mentioned by
their respective Attorneys within mentioned and
a Jury of the said County (or United Counties)
being summoned also come, whe, being sworn to
try the matters in question between the said parties,
upon their caths say, that, (stafe the negative or
affirmative of the Issue as it s found for the plain-
aff and in the terms adopted by the pleading ; if
there be several Tssues joined and tried then say) as
to the first Issue joined, upon their oath say that,
&e. (state the affirmative or negative of the Issue asit
is found for the Plaintiff) and as to the second
Issue within joined, the Jury aforesaid upon their
oath aforesaid say, that &c. (so proceed to state the
Jinding of the Jury upon all the Issues. Conclude
by stating an assessment of the damages thus) and
they assess the damages of the szntiff on occasion
of the premises within complaine® of by him, over
and above his costs of suit, at £ ",t%Thereﬁ);e &e.

. 4
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7. Postea on the Issue numbered 3, ande,

(The same as in ordinary cases except that there ix
no assessment of damayes.)

8. Postea where a Judge, upon a Trial before kim,
directs @ reference on some of the Tssues and of the
Accounts involved therein, and takes ¢ Verdict on
others of the Issues, referring the amount of damages
under sec. 156.

Afterwards on the day of 18, (the
Commission day of the Assizes) at in the
County (or United Counties) of at the

Assizes there holden before the Hounorable
one of Her Majesty’s Justices of the Court of

for Upper Canada come the parties within
mentioned by their Aftorneys within mentioned, and
a Jury of the said County (or United Counties)
being summoned, also come and are sworn to try the
matters in question between the said parties, and as
to the Plaintiffs claim in the Count of the
Declaration within mentioned, it sppears to the said
Judge that the questions arising thereon involve
the investigation of long Accounts on the Plaintif’s
side, and that the questions arising on the Defend-
ant’s plea that the P(}aintiﬁ’ at the commencement of
this Suit was and still is indebted to the defendant
in an amount equal to (or greater than as the cage
may &e) the Plamntifi’s claim, within mentioned, in-
volve the jnvestigation of long accounis on the
defendant’s side which cannot be conveniently iried
before him. And hereupon the said Judge orders
and directs that a verdict be -entered on each of the
Issuesonthe said  Countofthedeclarationin favor

of the Plaintiff, exc he Yssue on the

plea to the said - &> Count , that the alleged
cause of Action didxnof accrue within six years
before this suit—sgwtd that snch verdict shall be

- subject to and that the matters in difference between

the said parties on the said Count except as o
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the said Iast mentioned plea be referred to the award
of upon the terms that (set forth the
terms of the order ) and as to the said plea so
exeepted, the Jurors aforesaid wpon their oath say,
that the alleged cause of Action in the said

Count did accrue within six yecars next before this
suit. And as to the Plaintiff’s claim in the

Count (or Counts) within mentioned, the Jurors
aforesaid upou their oath say that the defendant did
not promise as alleged. Therefore, &e. (This s only
given as a general guide and must be varied accord-
ing to the Pleadings, terms of reference, and
cireumstances of each case.)

9. Form of Judgment for Plaintiff on a Verdict.
(Copy the Nisi Prius Record, and thcn}rqceed
thus) :  Afterwards, on the .:-<dayof > ~,in
the year of our Lord { (day of signing final
Judgment) come the parties aforesaid by their respect-
ive attorneys aforesald (o7 as the case may be), and
The Hon. Mr. Justice~+ . , , assigned to take the
Assizes in and for the said county, (or united coun:.
ties) before whom the said Issue was (or ‘Issues
were ’) tried, hath sent hither his Record had before .
him, in these words,V'(&ec., copy the postea). There-
fore it is considered, that the plaintiff do recover
against the defendant the said moneys, by the Jurors
aforesaid, in form aforesaid, assessed; (or if the action
be in debt, and the Jury do nof assess the debe, but
only the damages, then say do recover againat the
defendant the said debt of £ , and the moneys
by the Jurors aforesaid, in form aforesaid assessed,;
and also £ , for his costs of suit, by the Court
here, adjudged of increase to the plaintiff, which said
moneys and costs, (or debt, damages and costs) in the
whole, amount to £ %4 ([n the margin of the
Roll, opposite the words < Therefore it is consid-
ered,” write ¢ Judgment signed the day of
A.D., stating the day of signing the Judy-
ment)
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10. Form of Postea, on a verdict finding a balance
n favor of a defendant, on a plea of set-off, and on
other pleas.

Afterwards, on the day of , A D,
(the commission day of the Assizes)) before the
Honorable , one of the Justices assigned to
take the assizes In and for the within county, (or
united counties) come the parties within mentioned
by their respective attorneys vithin mentioned, and a
jury of the said county (or ¢ united counties’) being
summoned, also come, who being sworn to try the
matters in question between the said parties, upon
their oath say, (if non assumpsit was the first plea)
as to the first issue within joined, that the defendant
did not promise as within alleged (or if the first plea
awas, that he never was tndebted say “ that the defen-
dant never was indebted as within alleged.”) And
as to the second issue within joined, the Jurors afore-
said, upon their oath aforesaid, say that the plaintiff
was, and is indebted to the defendant as within
alleged, in an amount greater than the plaintiffs
claim in the declaration within alleged; and they
further say, that the balance due from the plaintiffs
to the defendants, upon the matters contained in the
said declaration, and the said second plea, amounts
to £ . Therefore, &c.

11. Form of Judgment for Defendant thereon.

Proceed in the usual form to the end of the Postea,
and then thus) : Therefore, it is considered that the
plaintiff do take nothing by his said writ, but that
the defendant do recover against the plaintiff the sum
of £ , in form aforesaid, found to be due from
the plaintiff to the defendant, together with £ s
for his costs of defence—amounting in the whole to
£ .

(In the margin of the roll opposite the words
“Therefore it i3 considered” write ¢ Judgment
signed the day of , AD.
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12. Form of Judgment on a Special Case stuted
by arn Arbitrator (vide ante No. 4.)

(Copy the Special Cuse, and then proceed thus)
Afterwards on the day of 18 ,
come here the parties aforesaid and the Court is of
opinion that (state the opinion of the Court on the
question or questions stated in the Case, in the affir-
mative or negative as the case may be) Therefore it
is considered that the Plaintiff do recover against the
defendant the said £ , and £ , for his costs
of suit.

(In the margin opposite the words ¢ Therefore it is
eonsidered &e., write Judgment signed the

day of 18 ¥ inserting the day of 4
final Judgment.)

18. Form of an [ssue when it s divected to be
tried by the Judge of the County Court.

(Commence the Issue as in Form No. 1 ahore
prescribed, then copy all the pleadings, and after the
Joinder of Issue proceed as follows) And forasmuch
as the sum sought to be recovered and endorsed on
the copy of the original process served, does not
cxceed £ , (or and forasmuch as the debt or
demand sought to be recovered is alleged to be
ascertained by the signature of the defendant) here-
upon on the day of in the year 18 ,
(date of the Writ of {rial) pursuant to the Statute,
the Judge of the County Court for the County (or
United Counties) of is commanded that he
proceed to try such Issue (or Issues) at the first (or
second.) Sittings to be next hereafter holden of
the said County Court by a Jury returned for the
trial of Issues joined in the said Court—And when
the same shall have been tried that he make known
to the Court here what shall have been done by
virtue of the Writ of our Lady the Queen to him in
that behalf directed, with the finding of the Jury
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thereon endorsed, within ten days after the execution
thereof,

14, Form of the Wiit of Trial.

Victoria, by the Grace of God of the United Kingdom
of Great Britain and Ireland, Queen, defender of
the Faith,

To the Judge of the County Court of .
Whereas A, B. plaintiff in our Coutt of Queens

Bench (or Common Pleas) in and for Upper Canada

at Toronto on the ay of 18 » (the

date of the summons or other first Process) impleaded

C. D. in an action for, &e., (here recite the Declara-

tion in the pasttense.) And whereas the defendant

on the day of last (dateof the plea), by
his attorney (or as the case may be), came
into our said court and said (fererecite the pleas and

Pleadings to the joinder of tssue.) And whereas the

sum sought to be recovered in the said actiow and

endorsed on the Writ of Summons (or as the case
may be) thereon, does not exceed £ (or). And
whereas the debt or demand sought to be recovered
in this action is alleged to be ascertained by the sig-
nature of the defendant, and it is fitting that the
issue (or issues) should be tried before you the said
judge, We therefore pursuant to the Statute in such
case made and provided, comwmand you that you do
proceed to try the said issue Sor issues) at the first
(or second) sittings of the said County Court, to be
holden next after the date of this our Writ by a jury,
returned for the trial at the said sittings, of Issues
joined in the said County Court, and when the same
shall bave been tried in manner aforesaid, We com-
mand you that you make known to our Justices of
of our said Court of Queen’s Bench (or Comwmon

Pleas) at Toronto what shall have been done by vir-

tue of this writ with the finding of the jury, hereon

endorsed, within ten days after the execution hereof.
Witness, &e.
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10, Form of endorsement of the Verdict on the
Writ of Trial.

Afterwards on the day of 18, (the
day of trial) before me , Esquire, Judge
of the County Court within mentioned, came as well
the within named Plaintiff as the within named De-
fendant by their respective Attorneys within named,
(or as the case may be) and the Jurors of the Jury
whereof mention is within made being summoned
also came, and being duly sworn to try the Issue (or
Issues) on their oath said that, d&c. (state the finding
of the Jury as on a postea on a trial at Nist Pruis.)

16. The like in case a Nonsuit takes place.
(LProceed as tn the above form but after the words
¢ duly sworn to try the Issue within mentioned”
proceed as follows)—and were ready to give their
verdict in that behalf, but the plaintiff being solemn.
ly called came not nor did he further prosecute his
suit against the defendant.

17. Form of Judgment for Pluintiff after Ver-
dict on Writ of Triul.
(Copy the Issue and then proceed as jfollows)—

Afterwards on the day of 18, (day of

signing final Judgment) come the parties aforesaid
by their respective Attorneys aforesaid (or as the case
may be) and the said Judge before whom the said
Issue (or Issues) came on to be tried hath sent
hither the said last mentioned Writ with an endorse-
went thereon, which said endorsement is in these
words to wit (copy the endorsement). 'Therefore itis
considered, &ec. (conclude as in other cases. See the
Surm Supra No. 9.

18. Form of Entry after Judgment by default or
on Demurrer, where the damages are lo be assessed
before a Judge of a County Cuurt.

(Copy the pleadings commencing the Isswe as in
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Jorm No. 1 and proceed) and the Defendant in his
proper person (or by his Attorney) says
nothing in bar or preclusion of the said Action
of the Plaintiff, whereby the Plaintiff remains therein
undefended against the Defendant (or copy to the end
of the Demurrer book and then proceed) and hereupon
on the day of 18 (the day of giving
Judgment on the Demurrer) came here as well
the Plaintiff as the Defendant by their respective
Attorneys aforesaid, and it appears to the Court here
that the Declaration (or Replication) is good in sub-
stance (or that the plea aforesaid is bad in substance.)
Wherefore the Plaintiff ought to recover against the
Defendant his damages on occasion of the premises
above complained of by him. But because it is un-
known to the Court here what damages the Plaintiff
hath sustained on occasion of the premises, hereupon

on the day of 18 (date of Writ of
inguiry) the Judge of the County Court of the
County (or United Counties) of is com-

manded that he diligently enquire what damages the
Plaiutiff hath sustained by reason of the premises at
the first (or second) sittings to be next hereafter
holden of the said County Court by a Jury returned
at such sittings, and that he make known to the
Court here what shall have been done by virtue
of the Writ of our Lady the Queen to him in that
b}c\shalf directed, within ten days after the execution
thereof.

19. Form of Writ of Inquiry.

Victoria, &e. (as in form No. 12.)

To the Judge &c. (as before.)

Whereas, &e. (as in form No. 12 setting vut to the
end of the Declaration, and proceeding as in form No,
18, according as it is on judgment by default or judy-
ment on demurrer, and proceed) but because it is un-
known to the said Court here what damages the
Plaintiff hath sustained by reason thereof, and it is
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fitting the sume sbould be enquired of by you the
said Judge, We therefore pursuant to the Statute in
such case made and provided, command you that you
de diligently enquire what damages the said Plaintiff
hath sustained by reason of the premises at the first
(or second) sittings to be next hereafter holden of
the said County Court, by ajury returned at such
sittings for the trial of Issues joined in such Court.
Aud we further command you that you make known
to our Justices of our said Court of Queen’s Bench
(or Common Pleas) at Toronto, what shall have been
dene by virtue of this Writ with the finding of the
Jury hereon endorsed, within ten days next after the
execution hereof.
Witness, &e.

20. Form of Return to be endorsed.

Afterwards on the day of 18  (day
of Assessment) before me , Esquire, Judge
of the County Court within mentioned, came the
within named Plaintiff by his Attorney within named,
and the Jurors of the Jury whereof mention is with-
in made, being summoned, also came and being duly
sworn to assess the damages sustained by the Plain-
tiff by reason of the premises within mentioned, say
on their oath, that the Plaintiff hath, sustained
darmages on occasion thereof overand above his costs
and charges by him about his suit in that behalf ex-
peaded to £ .

21. Form of Judgment thercon.

Afterwards, &e¢. (as in form No. 15) came the
plaintiff by his attorney aforesaid, and the said Judge
before whom the said damages were assessed, hath
sent hither the said last-mentioned Writ, with an
Endorsement thereou, in these words, to wit (copy
the Endorsement). Therefore it is considered, &e.,
(conclude as in other cases).
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22, Form of Issue, where there are Issues tn fact
to e tried, as 1ol as damages to be assessed on de-
Jault, or on dstv.25 in law before the County Court.

(Commence as in No. 1, copying thepleadings, the
Joinder of Isue, adding the similiter, and inserting
the Joinder of Issue to be tried by the record or the
Judgment by default as to part of the pleadings, or
the judgment by the plaintiff on demurrer, as the
case may be, and if there be judgment by defuult, or
Judgment for plaintiff on a trial by the record or
upon, demurrer, proceed thus) Wherefore the
Plaintiff ought to recover against the Defendant his
damages on occasion of the premises &e. And
because it is at present unknown to the Court here
whether the Defendant will be convioted of the
premises upon which issue is above ijoined between
the parties or not, and because it is also unknown to
the Court here what damages the plaintiff hath sus-
tained on occasion of the premises, whereof it is
considered that the plaintiff ought to recover his
damages 88 aforesaid, and it is convenient and neces-
sary that there be but one taxation of damages in
this suit, therefore let the giving of judgment in
this behalf against the said defendant be stayed
until the frial of the said Yssue (‘or Issues) above
joined between the said parties be tried by the
Qountry (‘or if judgment on demurrer, or on the trial
by the record has not been given—then after the entry
of the joinder of issue in fact and the demurrer or on
the trial by the record—proceed.) And because the
Court here are not yet advised what judgment to
give upon the premises whereof the parties have put
themselves upon the Judgment of the Court (or as
the case may be.) And because the Court here are
not advised what judgment to give upon the pre-
mises whereon issue is joined between the said
parties to be tried by the record.  And because it is
convenient and necessary that there be but one
tazation of damages in this suit, and forasmuch as



RULES.

the sum sought 1o be recovered and endorsed on the
copy of the original process served, does not exceed
£ , (or forasmuch as the debt or demand
sought to be recovered is alleged to be ascertained
by the signature of the defendant,) hereupon on the

day of 18 , (date of the Writ of
Trial and enguiry) the Judge of the County Court
of the County (or United Counties) of is
commanded that he proceed, as well to try the issue
(or issues) joined between the parties to be tried by
the Country, as also, diligently to enquire what
damages the said plaintiff hath sustained on occasion
of the premises, whereof it is considered that the
plaintiff ought to recover against the defendant on
occasion thereof as aforesaid, (or according to the
Jacts the premises whereof the parties have put
themselves upon the judgment of the Court as
aforessid, or the premises wherein issue is joined
between the parties to be tried by the Record, if
Judgment shall happen to be thereupon given for
the plaintiff) at the first (or second sittings) to be
next hereafier holden of the said County Court, by a
Jury returned at such sittings for the trial of issues
joined in the said Court, and that he make known to
the Court here what shall have been done by virtue
of the Writ of our Lady the Queen to him in that
behall directed, with the finding of the Jury thereon
e}t:darsefe'd, within ten days next after the execution
thereof.

23. Form of Writ of Enquiry to iry the iasues
and assess damages contingently on demurrer or tssue
by the record or wheve there is judgment by defaull
or on demurrer as to part,

(Commence the Writ as in number 17, setting out
the pleadings, joinder in issue, &c. dc., as the case
may be, and according to the suitadle form given in
No. 20, and then proceed) We therefore pursuant
to the statute in such case made and provided com-
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mand you that you do proceed to try the issue %r
issues) joined between the parties, to be tried by
the Country, and also diligently enquire what dama-
ges the plaintiff hath gustained by occasion of the
premises, whereof it is considered that the Plaintiff
ought to recover against the Defendant his damages
on occasion thereof as aforesaid (or the premises
whereof the parties have putthemselves upon the
judgment of the Court as aforesaid or the premises
whereon issue is joined between the parties to be
tried by the record as aforesaid as the case may be,)
if judgment shall happen to be thereupon given for
the plaintiff, at the first (or second) sittings to be
next hereafter holden of the said County Court by a
jury returned at such sittings for the trial of issues
joined in the said County Court—and that you make
known to us in our said Court of Queen’s Bench (or
Common Pleas) at Toronto, what shall have been done
by virtue of this Writ with the finding of the jury
hereupon endorsed, within ten days after the execu-
tion hereof. Witness, &e.

24. Form of endorsement of Verdict thereon.

Afterwards on the day of 18 , (day
of the Trial, &c.) before me Esquire
Judge of the County Court of the County %c:r
United Counties) within mentioned, came as well the
within named parties by their respective Attorneys
within named (or otherwise as the case may be) and
the jurors of the Jury, whereof mention is within
made, being summoned also come and being duly
sworn to try the issue (or issues) and also to assess
the damages sustained by the plaintiff on occasion of
the premises within mentioned, on their oath, said
(&e. according to the finding of the Jury on the issues,
and if for the Plaintif proceed) and the said jurors
upon their oath aforesaid said that the plaintiff hath
sustained damages on occasion thereof and on occasion
of the other premises within mentioned, over and
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above his costs and charges by him about his suit in
thic behalf expended, to £

25. Form of Nonsuil thereon.

(Proceed as in form No. 24, to the statement that
the Jury were sworn dc—after the end of which
statement, proceed as follows) were ready to give their
Verdict in that behalf, but the plaintiff, being
solemuly called, came not, nor did he further prose-
cute his said suit against the defendant.

26. Form of Judgment thereon.

(This will be mutatis mutandis, according to the
directions given in No. 21.)

27. Form of Entry of Judgment, where the Court
or a Judge decides in a summary manner under
section 84, before declaration.

In the Queen’s Bench (or Common Pleas)
Upper Canada } The day of 18 , (the
to wit }da_:, on which Judgment s signed)
A. B in his own person (or by
his Attorney) on the day of 18 , sued
out a Writ of Summons against C. D., ar1 the said
(. D., on the day of 18 by
his Attorney (or in person) cansed an appearance to
be entered for him to the said writ (or and the said C.
D., did not cause an appearance to be entered for him
pursuant to the exigency of the said Writ) and
afterwards by a rule of the said Court of Q. B., (or
C. P.) (or by an order of the Honorable
one of the Justices of the Court of ) dated
the day of 18, made in pursuance
of the eighty-fourth section of the Common Law
Procedure Act, 1356. It was ordered that the said
C. D., should pay to the said A. B., the sum of £
(setting out the terms or substance of the
rule or order and if costs were ordered proceeding
tAus) together with the cosis of the said A. B.. by
D
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him expended in and about the said writ sost the
proceedings thereupon. And now on the
day of 18, (the day of signing Judgment)
it is manifestly shown that the said C. D., hath not
paid the said sum of £ , and the said costs,
therefore it is considered that the seid A. B:, do
recover ageinst the said C. D., the said sum of £
so ordered to be paid as aforeeaid and alsa £
for his costs of suit by the Court here adjudg-
ed to the said A. B., which said monies and costs in:
whole amount to £
¢ margin of the rule opposite the words “therer
is considered”’ write ¢ judgment gigned the
day of A.D. ” stating the day
ing judgment)

2§, The like where the Case @ veferred to an

o Arbitrator.

o (Proceed as in joregoing Fortm No. 2T, down to
the words * It was ordered,” end then precsed as
follows—1t was ordered that the claim of the Plaintiff
be referred to (stating the name of the referee and the
substance of the rule or order of weference)—And
afterwards the said (referee) bg his Award (or certi-
ficate) did award (or certify) that there was due and
payable from the said C. D., to the ssid A. B ,
the sum of £ and now on this day of

18 , (the day of signing judgment) it is manifestly
shewn (thn.t. the sai ; bath not paid the’
said sum of £ orefore it is considered thet
AaR., 8 reedrer against the said C. B,
uth of » (the amount awarded-or
p costs were given by the rule or ondler
to abide the event of the referfncc,
, for his costs.  Conclude agan
No. 27) L
These two Forms Nos. 27 and 28 may be %0
aliered and modelsd as to suit other Gliges
arinng under seciion 84%. ¥




