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MANITOBA LAW REPORTS.

VOLUME IV.

5* McEDWARDS v. THE OGILVIE MILLING CO.

(In Appeal.)

Wrorifful dismissal. — Hiring not under seal. —
Power of Directors.—Drunkenness.

Con 8,„, M TPa"y Chartered Under the J°int Sto=k Companies Ace
tmcn, h H K 7’ thr°"gh itS oflicera wh0 made such'co„.

‘ ’ hired b, parol the plaintiff td manage their elevator and busmessat M
.* .”e ”eed not hav= been under Seal- sec. 269 of the statute-

ttxiwaå: 2:2rral accordance wi,h ms

Per Taytnr, J The plaintiff having been hired by those officials, who hired 
ali the persons holdmg positions similar to that of the plaintiff 
denee to go to the jury as to whether the contract had not been 
agent, officer or servant of the company in accordance with his 
officer, under the by-laws of the company, or otherwise."

P'r i'!Ua”' From the mere of acquiescence in the exercise ofsuch 
powers (by th, officml) or from the acquiescence of the company in the plain 
ffi ,PP°'.n e"!’ " may be inferred that all formalities necessary 

officral authonty to make the appointment had been duly observed

2. Acquiescence of the directors in the act ofan official in dismissing the plain 
Iffcoupled wrth the substitution of another employee also acquiefced in by

hadaU,h0rily tohire «■ »vidence of

By sec. 47“ The directors shall from time to time, elect from 
selves a president of the company; and shall ålso 
pleasure all other officers tftereof.”

»•
Dismissal.—

The defendants, a

there was evi- 
made “ by an 

powers as such

to give the

among them- 
appoint and may remove at

>
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Ueldt i. That this clause did not apply to the plainlift.
2. Such power ofremoval must be strictly pursued, and gnly at a regular 

ineeting of the divectors.

* of
the
coi

must be pleaded.Per Killam, J. A dismissal in such 
The proper question to be left to the jury upon a justification of t|ie dis- 

“ \Vas the plaintiff so conducting himself

Pefman ner
his

missal for drunkenness would be: 
that it would have been injurious to the interest of the defendants to have 
kepthim; did lie act in a manner incompatible with the due and faithful dis- 
charge of his duty ; did lie do anything prejudicial or likely to be prejudicial 
lo the interests or reputation of his master.”

of t

1I
vvitl

thei
vvitl

N. F. Hagel, Q. t’., and G. Vavis for plaintiff.
J. S. Ewart, 'Q. C, and C. P. U-ilson for defendant.

\23rd October, 1886.] 
the defendants for wrongfnl 

The

Stic! 
anol 
dnti 
the j 
of n

Tavlor, J.—The plaintiff
dismissal and has recovered a verdict for $450 damages. 
defendants have obtained a rnle caliing upon the plaintiff to show

be set aside and a non-sui1

snes
i

why the verdict should not 
entered pursuant toleave reserved, upon the grottnd that the dir.ee- 
tors only had power to dismiss, and if they dismissed they had 
the right to do so, or why there should not be a new trial on the 
ground of mis-direction in a number of partieulars.

I do not think we can order a non-suit to be entered.

cause

I
the (

TII
il on tl 

by b 
to in 
unde

The defendant company is one incorporated under Con. Stat. 
9, division 7. As section 269, dealing with cbntracts 

“ In no case shall it be
i Man. c.

binding on the company, provides that, 
necessary to have the seal of the company affixed to - any such 
contraet,” no question arises as to the contract of hiring not 
being under the seal of the company. The plaintiff was hired.by 
McGaw and John Ogilvie, the two directors of the company in 
this province, for a term of nine months, at a salary of $90 a 
month. After that he received a letter signed by “ W. A. Hast
ings, Manager,” directing him to proceed to Manitou to take 
charge of an elevator there, the salary and term, which hgd pre- 
viously been agreed on, being mentioned in the letter. A few 
days afterwards Mr. John Ogilvie and the plaintiff, were at Man
itou together, when Mr. Ogilvie handetf him the" keys and put 

He was hifed as the evidence

To
not a 
it the 
and t 
ward 
a con 
autho

:

r

In■
“Hal 
a serv 
on M, 

enness 

In j 
himsel

him in charge of the elevator. 
shows, by the persons who managed and transaeted all the busi- 

of the defendants in this province. While he was in chargeness

■
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„ of the elevator he. recogmzed by the company as being in

their employment and properly in charge there, for they made 
complamts about his not making out and sending to the Winni- 
peg office certain ret.iirns or statements which they claimed it 
h.s duty to make ont and send in. Then after a time Ite was, he

7the devator. ^ MCGa'V P6™" P’aCed in

regular

was
himself

ful dis- 
judicial The plaintiff having been hired by those offlcials connected 

wth the company, who according to ^he fevidence, hire all the 
persons holdmg positions similar to that which the plaintiff held 
there was ev,dence to go to the jury as to whether the contra,t 
w,th h,m was made, in the words of the statt,te, by an agent, offi- 
cer or servant of the company, in accordance with his powers as 
such officer under the by-laws of the company orotherwise. That 
another person was put in charge of the elevator to perform the 
duties the plaintiff had been performing, was evidence to go to 

k jury upon the question of whether the plaintiff was dismissed

6.]

ongful 
The 

> show 
Dii-sui1 
direc- 
ey had 
on the

I am of opinion, however, that there shotild he 
the ground of mis-direction.

The defendant’s sixth piea justifies the dismissal of the plaintiff 
011 the ground that he “ mis-conducted himself in the said service’ 

by becoming so mtoxicated and under the influence of liquor ai,
:z^:r;e.proper perfom,ance i,y him °f hissai“

a new trial on

. Stat. 
ntracts 
1 it be 
y such 
ng not 
i red by 
iany in 
' $90 a 
. Hast- 
to take 
gd pre- 
A few 

t" Man- 
ind put 
vidence 
le busi- 

charge

:=SSSES5E~
and the position of the parties. Martin v. Lam and Church- 
wardens ofAUSaints, 3 Man. L. R. 3,4. Thus it.has been said 
acommon sador wi.l not, though a mate or o,he"r person in 
authonty nnght, forfeit his wages for being 

In Macdotinell
once drunk.

Master and Servant, States the rule thus, at p 115 « 
enness would also be a justifiable cause of discharge if pleaded.”

ln Laey v. Osbaldhton, 8 C. &. P. 80, Vaughan, j„ expressed 
himself thus as to the degree of mis-conduct which wili justify

011
Drunk-
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dismissal, “ It is a question of fact whether the plaintiff 
conducting himself as that it would be injurious to the interests 
of the defendant to have kept him.”

IVise v. Wilson, i C. &. K. 662, was a case in which the 
defendant, a surgeon, had dismissed a pupil, an assistant, for 
having been drunk on several occasions. His motlrer, by whorn 
he had been placed with the defendant, sued for wrongful dis
missal and Denman, C. J. directed the jury in,this language, “If 
you think that, from thi» conduct of the plaintifTs son, real dan- 
ger was occasioned to his nraster’s business, you ought to find 
your verdict for the defendant, as the defendant was then in my 
opinion justified in dismissing him.” . ,

In Fillieul v. Armstrong, 7 A. & E. 557, the judges of the 
have thought that in order to justi fy the dismissal 

of’a servant he must be guilty of either moral mis-conduct or 
behaviour involving his master in loss.

The most recent case on this subject is Pearce v. Foster, 17 Q. 
B. Div. 536. There the clerk had been for 
in the employment of the defendants, and they entered into a 
written agreement engaging him as their principal clerk forj tpn 
years at a large salary. 1 Two years after, they discovered t Mit he 
had been for nrany years speculatmg in differences on the (Stock 
Exchange for very large amounts, and they dismissed him. vpoji. 
the trial of an action for wrongful dismissal, Grove, J., who tried 
the case without a jury, held that the dismissal was lawful and 
gavé judgnrent for the defendants- This judgment was upheld in 
the Court of Appeal. Lord Esher, M. R., said “ The rule of law 
is, that where any person has entered into the position of servant, 
if he doesanything incompatible with the due or faithful discharge 
of his du ty to his master, the latter has a right to dismiss him." 
He added, “ What circumstances will put a servant into the pos
ition of not being ableto-perform, in a due manner, hisdutiesor 
of not being able to petform his duty in a faithful manner, it is 

impossible to enumerate. Innumerable circumstances have actu- 
ally occurred which fall within that proposition, and innumerable 
other circumstances which never have vet occurred, will occur, 
which also fall within the proposition. But if a servant is guilty 
of stich a crime outside his service as to make it unsafe for a mas
ter to keep him in his employ, the servant may be discharged by 
the master, and if the servant’s conduct is so grossly immoral that

IVOL. IV. 1887.
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was so 
1 terests

all reasonable 
may dismiss him.

men would say he cannot be trusted, the
Lopes, L. J* thus expressed himself, “ If a 

servant conducts himself in a way inconsistent with the faithful 
discharge of his du ty in the service, it is misconduct which justi- 
fies instan t dtsmissal. That misconduct according to my view 
need not be misconduct in the carrying on of the service or the 
busmess Ifls sufficient if it is conduct which is pfcjudicial or 
ikely to he prejudicial to the interests or to the reputation of the 

master.

master

ch the 
it, for 
whom 
ul dis-' 
e, “If 
1 dan- 
0 find 
in my , , , the j“ry may have been misled by the

learned judge so frequently referring to habitual dmnkenness as a 
good ground for dismissal. The statements “ They say they dis- 
m.ssed him for drunkenness, and my duty is to tell you that 
liah.tual drunkenness is a cause for dismissal, and you are to find 
whether there was that habitual drunkenness which justified a dis 
missal, and “ If you find that he was habitually drunk that is 
a good cause for dismissal," must, it
the jury. It is quite.true that when speaking of the plaintiff’ 
dnnkmg the learned judge said, “ What would make him capa- 
ble of dtsmissal, would be his inaptness for business," but that 
again is very soon after followed up by this statement, “ Now you 
have to constder was there the habitual drunkenness and dis- 
obedience of orders,” &c.

As the proper question to leave to the jury would seem to be 1 
something hke this, was the plaintiff so conductiug himselfas that 
! W°, have been 'njntious to the interests of the defendants to 
lave kept him, d.d he act in a manner incompatible with the 

due and faithful discharge of his duty, did he do anything prejudi
cial or likely to be prejudicial to the interests or reputation of his
rerteerhan,r,lheyhaVe "0t been S° charSed- 1 am of opinion 
there should be a new trial. As this is granted on the ground of
mis-d.rect.on, the rule for a new trial will be made absolute with- 
out costs.

Killam, J—I concur in the conclusions of my brother Taylor, 
but desire to add a few remarks on some of the poirits raised

I think that there was ample evidence that the contract of 
hirmg, assumed to be made with the plaintiff by Hastings and 
McGaw, was one which could be made by those officers in gen-

In the present case

3f the 
missal ,
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eral accordance with their powers as sucli officers, “ under tlie 
by-laws of the company or otlrerwise."

The plaintiff was warranted under the circuinstances in acting 
upon.fhe belief, that the contract was one which those officers 
had power to make. The acquiescence of the company in the 
employment of the plaintiff, affords evidence that the contract was 
properly made.

In The Royal British Bank v. Turquami, 6 E, & B. 327, 
Tervis, C. J., laid down the principle that, “ We may now take 
for granted that the dealings with these companies are not like 
deålings with other partnerships, and that the parties dealing with 
them are bound to read the statute and the deed of settlement. 
But they are not bound to do more. And the party here on read- 
ing the deed of settlement wpuld find, not a prohibition from 
borrowing, but a permission to do so on certain conditions. 
Finding that the authority might be made complete by a resolu
tion, he would have a right to infer the fact of a resolution author- 
izing that which, on the fac| of the document appears to be legi- 
timately done.”

It is true that, in that case, the document under which the 
party claimed was under the seal of the company, but the case 
has frequently been recognized and adopted in support of con- 
tracts assumed to be made by officers of joint stock companies 
without the corporate seal, where under the constitution of the 
company they might be so empowered and the conjracts were 
within the apparent scope of their authority. Totterdell v. 
Fareham Brick Co., L. R., 1 C. P. 676; Browning v. Great 
Central Mining Co., 5 H. & N. 856 ; Rcutcr v. Electric Telegraf h 
Co-, 6 E. & B. 646 ; Re County Life Association, L. R. 5 Ch. 
288 ; Smith v. Hull Glass Co., 11 C. B. 896.

In Angell and Ames on Corporations, § 283, it is said, “ The 
authority of an agent to bind a Corporation need not be shown 
by a resolution or other written evidence, but may be implied 
from circurostances;” and at § 284, “ Not only the appointment, 
but the authority, of an agent of a Corporation may be implied 
from the adoption or recognition of his acts by the Corporation 
or its directors. ”

In this case, of course, the plaintiffjymust be taken to have 
notice of all the provisions of the Joint Stock Companies Act,

unde 
may 
of t Ii 
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under which the defcndant company was incorporaled; and it 
nmy be, also that lie must be taken to have noticeof thecontents 
of the letters patent incorporating the company, as he could 
berome a< quamted with thern hy seareh in the office of the pro
per department ; Init farther than that he could not he expected 
to go. 1

Whether bythe words “ or otherwise,” ip the a69th section of 
the;Joint Stock Companies Act, are meant to be includcd only' 

Resolutions or other corporate acts sumewhat similar in nature to ■ 
by-laws, or whether they are intended also to indude the giving 
of authority by tacit acquiescence in its exercise, is of no impor 
tance. hrom the mere fact of acquiescence in the exercise ofsuch 
powers generally, or from the acquiescence of the company in the 
plainttlT s appointment, we are entitled to infer that all theform- 
alities necessary to gtve McGaw authority to make the appoint- 
tnent had been duly ohserved, whether by the passing
fmed a',y0therWay inwllil h thL1 authority rniglit be

7
der the

1 acting 
officers 
in the 

ract was

B. 327, 
ow take 
iot like 
ing with 
leraen t. 
on read* 
>n from 
ditions. 

l resolu- 
author- 
be legi-

of a by- 
con-

In the.......................way tl,ere is evidence of his authority
miss the plaintiff, which is shown to have been brought to the 
knowledge of, and to have been acquiesced in by, all thedirectors 
resident in Mamtoba, where the head office is.

In Smith v. Hull Glass Co., ti C. B. 896, the knowledge and 
acquiescence of thedirectors are treated as the knowledge and 
acquiescence of the company, and that without any action by the 
directors as a board. ’

same to dis-tich the 
the c ase 
of con- 
mpanies 
1 of the 
:ts were 
•rdell v.
. Greal 
'tlrgrafh
I 5 Ch.

Jonesv. Heuderson, 3 Man. L. R. 433, is not opposcd tothe view 
now taken, as there was in that case nothing to show under what 

""'ty thc company in question was incorporaled, and also as 
I r waS no evidence that the officer in question was in the
aol ofTC,Slng Power assumed hy him t.o hypothecate 
good, of the company as a security for a debt of the company, or 
that the directors had adopted or acquiesced in his 

Armstrcmg v. The Portage, Westbourne &■ H. IV. Ry. Co 
1 Man. L. R. 344, relied upon for the defence has 
as the judgment distinctly turns upon the want.of 
seal, and, as pointed out by Mr. Justice Smith, it 
letided " that there was any statutory authority enabling the 
defendants to contract wUhout a seal."

, “The 
e shown 
implied 

intment, 
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poration

act.

no application, 
a corporate 

was-not con-to have 
lies Act,
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w It is truedhat in that case and other cases, some of wbich are 
cited in the judgment, a distinction is taken between the liabil- 
ity of the company to actions for wages accrued for work done 
under the contract of hiring and to actions for damages for wrong- 
ful dismissal, but the distinction is based upon the view that in 

i such cases the company is i)ot liable at all upon the alleged con
tract assumed to be made on its behalf, but only upon a different 
contract, implied from the acceptance of the work, to pay for the 
services actually performed. The party suing must be taken to 
know whether the contract was under seal and whether the com-, 
pany had authority by law to contract without a seal; but in th& 
present instance there may be a binding contract without seal, 
if the company has sb conducted its internal management as to 
have given the necessary authority to the party assuming to make 
the contract fpr it. The cases to which I have referred as adopt- 
ing Royal British Bank v. Turquand, do not proceed upon the 
view that there is a liability upon a different contract to be 

^fmplied from circumstances, though in some of them the fact of 
f the company having taken the benefit of the alleged contract, is 

■ taken as some evidence that the alleged agents had authority to 
make the contract set up.

I am of opinion that there is evidence to show both that the 
contract declared upon was assumed to be made on behalf of the 
company, and that the assumed agent in making it was acting in 
general accordance with his powers as an* officer of the company. 
This being so, the company must be liable for any breach of the 
contract.

It is contended that because sub-section 6 of section 247 of the 
Joint Stock Companies Act provides that, “ The directors shall, 
from time to time, elect, from among themselves a president of 
the company; and shall also appoint and may reinove at pleasure 
all other officers thereof,” this plaintiff was subject to dismissal 
at will even without cause.

Now, in the first place, it does not appear to me that this is 
intended to apply to a party in the position of this plaintiff. The 
connection in which the clause is found, being in a section relat- 
ing to the election and term of office of directors and to thtfe elec- 
tion of a president, seem to indicate an intention just there to 
deal with the principal officers usually found with a joint stock

J

Jm
.
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company, such as vice-president, secretary, &c. The clause is 
that must be nariwly construed, as while the law will impute 

to everyone contracting with such a Corporation knowledge of 
the contents of this statute, yet this very fact, in view of thegreat' 
probability that few entering into the employ of the company 
would really ever learn of the provision, should naturally lead the 
legislature to be cautious in inserting clauses that might intro- 
duce into the contract of hiring a provision not contemplatéd by 
the employee. J

one

te
I tncline therefore also to the view that the clause is not to be 

taken as importing a condition into or affecting such a contract 
with any officer. It empowers the director? to put an end to the 
employment, but this action may not taken
ground, be a breach of the contractbetweén the 
employee.

on proper 
company and the

Then, there is no evidence that there has beenaremoval under, 
this clause. The power thus to remove from Office at pleasure if 
it be as unlimited as contended for, would be plainly not one that 
could be delegated, any more than could the power of electing a 
president; ifa dismissal were made under it, the authority must 
be stnctly pursued ; it could be exercised only at a regular meet- 
mg of directors. There might, however, apart from this clause 
be an officer empowered to appoint and dismiss officers, servants 
or agents, taking the word “ officers ” in the loose sense which 
it evidently has 111 many parts of the Act; and if he should dis- 
miss wrongfully, the company would be liable to 

an individual would be for the

that the 
ilf of the 
cting in 
»mpany. 
h ofthe

an action, just
. , wrongful dismissal of his

employee by an agent having authority from him to dismiss. 
Here the acquiescence of directors in the act of the agent in dis 
missing, coupled as it is with the substitution of another employee 
for the plaintiff, by an officer having prima facie, upon the evid- 
ence, authority to make such appoirttment’and with 
escence 1

17 of the 
rs shall, 
ident of 
pleasure 
lismissal

of directors in that substitution, is evidence of theaSr- 
ity of the officer to dismiss for the 
there is no

t this is 
ifif. The 
>n relat- 
;he elec- 
:here to 
it stock

company. But with all this 
evidence of the regular exercise by the directors of 

what would be in some sense a judicial discretion, if they 
have the power contended for. It appears to me that this would 
require to be pleaded and proved. (
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I agree that there should be a new trial tipon the ground stated 
by my brother iaylor, and with his view of the 

direction thaV should have been given to the jury.

Dubuc, J., concurred.

si'
nature of the

Rule absolut c for a new trial.

in.
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IRWIN v. BEYNON. wh
doii [In Appeal.]

Mechanics lien.—Construction of stat utes.—Retrospective.—Time 
for filitig lien.—Completion of work.—Amendment of bill.

lly Con. Stat. Man. c. 53, s. 5, nb lien shall exist unless astatement of claim 
verified &c., is filed &c., \vithin &c., which statement “ shall State ”—then 
followed a number of items. This section was repealed by 46 & 47 Vic., c. 
32, s. 6, and re-enacted with some slight variations. The words “shall State ” 

A however, were omitted although all the items appeared as before.

Held, That after this second statute the items need not appear in the State.

The Act 47 Vic., c. 14 is prospective as well as retrospective.

The work (the building of a house) was completed on the i8th of August, 
with the exception of putting up an iron cresting, which by the contract, 
to be. placed on the verandah. The cresting was put upon the top of the house 
on the 2gth of October^the plaintiff asserting as a reason for the delay, that he 
had no money to pay for the cresting, the defendant having refused to payhim. 
The statement of claim 'was not filed within thirty days from the i8th of 
August, but was within that period after the 2gth October. 
evidence of any variation of the contract as to the place where the cresting was 
to be placed, nor of its acceptance by any act of the defendant,

Held, (Killam, J., dissenting) That the statement 
from the completion of the work.

The bill was amended after the lapse of the lime given for fifing a bill. 
Ileld, That the bill was within the prescribed ti me, it having as originally filed 
been sufficient for asserting the lien, and the amendment having been

the
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stated 
)f the

Sioned onlyby the defendan.’, claim for cross relief in eonaeqnence ofthe work 
not having been completed within the conlvact time.

IV. R. Mulock and E. H. Morphy for plaintiff.
/ -S: Ewart, Q. C., and IV. E. Macan, for defendant.trial.

_ [*3r<i October. 1886.]
AYI.OR J.—Thts is a rehcaring of a cause in which a derree 
made by my brother Dubud in favor of the plaintiff enforr 

ing a mechanic’s lien. ^ ’ enlorc"

The defendant takes number of objections to the 
of claim filed in the registry office. 
work to have been done

a statement 
He objects to its stating the 

bertSS. ”n f r a»d-before the 8th day of Novem- 
t . the t,me of nommencement not being mentioned 

and this betng necessary to comply with the Act the words of 
which are, » the period witnin which the same was or was to be 
done, Ahat the name ofthe reputed owner of the property to be 
charged is not given, the statement merely allegmg that a hen is
thetonl hUP°n f t316 and intereSt " of tl,e defendant --i„ 
he lands heremafter descnbed in respect ofthe work and mäter-

tals heremafter mentioned, which said Works and materials were 
done and supphed under contract with and at request öf» the '
ine el^ant' ,F“rther that “ d°eS not sa>- on whatkind Äfbuild- 
ng the work done or materials furnished not being sufficiently ' 

stated, and the statement of claim not clear withopt the plans and 
specificahons being annexed. The statement having set out that 
the claim is under a contract with the defendant, fhe language 
used as to the work and materials is, "Ue work done aifd 
materials supphed are as follows : Carpenter work, woodwork 
and julnery, pambng, glazing, tinsmithing and ironmongery 
as per plans and specifications for the same, prepared by Head '
nece slrvmat 7;f°rthe ^ Wi,liam »eynon and
necessary materials for same and for which progress certificates
and a final certificate have been issued by the said architects ”

I hese objections are all based upon the assumption that by the 
statute the statement of claim must contain certain particular 
and set out certain facts, but this is not the case. P

shotldMisi °f?°n' S,at' Mani’ C' Provides that no lien 
should ex,st, unless a statement of claim verified by the affidavit
of the person entitled thereto was filed in the 
Office within a

011
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.

the statute said this statement of claim “ shall State ” certain 
particulars which were all set oiit. By the 44 Vic., c. 11, s. 65, 
an aiteration was made in the time for filing this statement. 
Then by the 46 &' 47 V£p., c. 32, s. 6, the gth section of the 
Con. Stat. Man., c. 53 and the amending section were both 
repealed, and two new s^ctions substituted for section 5, of the 
Con. Stat. Thefirstof theseis exactly the same as section g,except 

. that the time for filing the statement is altered to thirty days, 
provision is made for its verification by any one of the persons 
en ti t led if there are more than one entitled, and the words “ and 

.snäll state,” are left out. The original roll in the custody of the 
clerk/)f the Legislative Assembly has been referred to amj it 

, agtees with the printed copy of the statutes. It is true that the 
Yn4P & 47 Vic., c. 32, s. 6, sets out the particulars which by sec

tion 5 of the Con. Stat. Man., c. 53, are required to be stated 
n the statement of claim, but it nowhere says that the particulars i 
so set out shall be stated. All that the statute as it at present 
stands requires, is that there shall be a statement of claim filed in 

^the registry office within 30 days after the completion of the 
work, verified by the-affidavit of the person entitled, or of one 
of the persons if more than one. Now here there is a statement 
of claim »filed, and if that statement is properly verified and was 
filed within the time limited it seems sufficient.

It is, however, objected that it is not verified as the affldavit is 
sworn to beforeadeputy registrar and the defendant alleges thatsuch 
an officer had no power to take the affidavit. His right to do so, if 
any, is under the provisions of 47 Vic., c. 14. That Act the 
defendant con ten ds is only retrospective. It makes good, affi- 
davits sworn before the passing of the Act and does not author- 
ize the swearing of affidavits in the future, before the persons 
named in it. The Act contains two sections. By the first “any 
affidavit taken under and by virtue of an Act respecting mechan- 
ics’ liens or any amendments thereto before any * * * regis
trar, deputy registrar * * * shall be held to have been pro
perly taken.” By the second section, “ The above shall be held 
and construed to apply to all affidavits heretofore taken.” Now 
the first section of the Act as it stands is not retrospective, not 
necessarily so. It simply provides that any affidavit taken before 
certain named persons shall be held to have beenfproperly taken. 
The words used may have the appearance of applying to what

11 is past 
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v. Taylor, 4 E. & B., at p. gI0, it is a clear rule oflaw that the 
language of a statute is prima facil to be construed as prospective

?C^bUrn’ C' J" put il in Th' Q"'™ v. ipswich 
• 2 ^ a ' D' 266’ “If 15 a general rule that where a 

ta ute ,s passed altering the law, unless the language is expressiv 
to the contrary, it is to be taken as intended to apply to ä State

• mt° Cxistence after the Act." And in The
Midland Railway Co. v. Pye, 10 C. B. N. S. at p.Erle C. T.
sai , erever it is possible to put upon an Act of Parliament
:r:"rtrrivc'the co,,rts wiu
onstrucbon 1 hen so far from the language used being

trary to the Act havmg a future application, g
seems to put it beyond doubt that the first section is of future 
appheafon. If not and the first section was intended to apply

_ he Ac^hallt’ whydo7efind,hesecond section saying that
■ fCt Sha" be construed t0 apply to affidavits already taken.
I fi • ie 0tIie^ °bjection is, that the statement was not filed within
1 daysr [rom the completion of the work. It was filed on the
fl the day ofNovember- -884, the plaintiffs contention being that 

1 ,he, Tk Was c°mPleted on the 8th of the same month The■ defendant contends that the last work done was on the i8th of 
I ^U8ust’excePttheputting up ofsome iron cresting on the aoth 
I f “ ber’. and thls heavers was done only to save the lien.

■ bv t!' PUtt,mg UP °J th'S ' resting was part of the work called for
■ tlfe hC°a 3 • In the United Stat=s it .Ilas been held that if
■ the labor done withm the thirty days was done in good faith for
■ the purpose of completing the contract and not colourablv to
■ revtve the hen, the thirty days will begin to run from the time
I wt h .dZtP? 0rd- TUrnCrV- Wen‘WOrth ”9^-464 So it 
1 stant a W t f ^ * T'™ for building a house has been sub-
■ antlaMy Performed- and a bill rendered for the work done fur
■ ther work ,s ddne which the proper performance of the contract
■ alls for, and not for the purpose offixingg later date from which
■ tcomputethe t,me allowed for filing a lien, the time of per-
■ formmg such further labor may be taken assuch date. Hubbard
ijv. Brown, 90 Mass. 590. auooard
|ofSortona,e-laSh ^ byamechanic part and parcel

■ original job or not depends on evidence, and upon the
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finding of that fact the lien depends. Holden v. Winslow, 18 
Penn. 160; Bartlettw. Kingan, 19 Penn. 341.

In Massacliusetts the court held in 7urner v. IVentworth, 119 
Mass. 459, that the question whether the certificate required by 
statute was filed within thirty days after the work was completed 
or materials furnished under the contract, or whether work was 
done within the thirty d^ys colourably for the^ purpose of reviv- 
ing the lien, is a question of fact upon which the finding of the 
judge, who tries the cause without a jury, is final.

In the present case the putting up this cresting was part of the 
original contract, a reason for its not being put up sooner is 
given, and there is nothing in the evidence from which the con- 
clusion can be drawn that the work was done, when it was, colour
ably for the purpose of reviving a right to file a lien.

The bill was filted on the igth of January within the ninety 
days given by the statute. The amendment of it on the 23M of 
June following, can not carry down thetime of filing to that date. 
The bill as originally filed was su fficient in form for asserting the 
lien, and the amendment was occasioned entirely by the claim of 
the defendant in h is answer, that lie was entitled to damages by 
way of cross relief, in consequence of the work not being com
pleted by a certain ti me.

The plaintiff seems to me entitled to a decree in his favor, but 
the decree is made too wide in giving him a lien upon lot one as 
well as upon lot six.

The house is built upon lot six, the contract is for building a 
house on that lot. The statement of claim describes the land as 
lots one and six, and the bill alleges that the lands described in 
the claim are occupied by and usually enjoyed with the said 
house or dwelling.

The plaintiff contends that the second paragraph of the answer 
contains a sufficient admission of this, but all that that paragraph 
contains is an admission of the truth of the first paragraph of the 
bill, which is. that the defendant is the owner in fee simple of the 
lands mentioned in the claim or lien. The third paragraph of 
the answer alleges that the säid lot one is not in any way occu
pied by the house, or enjoyed therewith. There is no evidence to 
disprove this, only a general statement that lot one lies between

188;.
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the lot 911 which the house stands and the 
tion in the answer must preyail.

The decree/hould be affirmed with the variation 
bemg on lot iix only. Except in this respect the 
missed with costs. ,

*5
tslow, 18

Street, so the allega-

'orthx 119 
juired by 
ompleted 
work was 
of reviv- 
lg of the

of the lien 
appeal is dis-

Killam, J.-I agree with the conclusions of my brother 
iaylor on all but one of the points ra i sed.

l am not satisfted that the putting up of the cresting was a 
part oi the Work called for by the contract. It was not put up in 
accordance .with the contract, but on a different part of the
house* and r • had IOng before take" Possession of the 
house, and was I.vmg m ,t with his family when the cresting was

! UP' 15 not; howPver> shown whether he wasat home when 
this cresting was put up, or when he learned that it was put up,

• or of the change of ,ts location. There is no evident* of any 
consent by h,m to the change, or of any adoption of it/oWnui- 
escence in it. The architect had ^ 1
tion.

Although in these bnilding contracts, the work may not\e 
required to be completed strictly according to contract, in eveA 
minute detail, to entitle the builder to recover for it, especiallv

't^8 P0SSCSSi0n With°Ut °bjection' yetitappears 
to me that tl e puttmg upon one part of the house, of a piece of
work not called for on that part but on another part, cannot ,n 
the absence of ev.dence of acquiescence by the owner in the

»i"S.“ "* —~
Dubuc, J., concurred.
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the said Appeal dismissed with costs.

Ihe following is the judgment of Dubuc, J., appealed from -
,8^,fPAearSthaftke bUlk0fthe*WOrkwaS TOm')leted the

h °f August, but.on the 29th October theplaintiff wentVIth his
ian and put some iron crest work on the house. The reason he did 

ml do it sooner, as hejjAys, is because the defendant did not pay 
hnn as agreed on the .oth of. November, ,883, and he had 

oney to pay for said iron cresting, the tinsmith refusing to let 
m haVvE ** WIthout moneT The contract says that the carpen-

try workcompnsesjoihery.painting.glazing, tinsmithingand iron
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mongery & c., so'that in fixing this cresting upon the building 
the plaintiff was acting within the contract, though it was put at 
a place differept from tliat called for in the specifications.

On the 8th November, 1884, the plaintiff obtained from the 
architect a final certificate showing him entitled to $520.70, bal- 

due him under the agreement including extras, $7.80 being

■
I

As

desi-
lots

ance
deducted and retained for two small items which had to be dt)ne, 
one of the items being for five panes of glass broken $6 80, and 
the other for fixing plaster in bedroom $i.

thei
that
The
the

The defendant lived in the kitchen with his family from the 
spring of 1884, and took possession of the house as soon as it 
completed and hås lived in it since.

The plaintiff filed and registered his lien on the 21st Novem

ber, 1884.

was
In

form

i it
lienfl

Several pointsf were raised by the defence against the relief 
claimed by the plaintiff.

The first point was that the statement of claim in stating that 
the work was done and the materials supplied on or before the 
8th November, 1884, did not comply with the statute which 
requires it to State the time or period within which the same was 
or was to be done or finished. I think that for the purpose of this 

the variation is immaterial, and the statute has been substan-

ity gi
& 47 
befor 
not n 
mech; 
deput 
affida’ 
can bi 
davits

61:j;

:

tially complied with,. Our statut ory provision in regard to this 
(Con. Stat. Man., c. 53, s. 5, amended by 46 & 47 vic-> c- 32>) 
is the same as the one in the R. S. Ont., c. rao, and the state
ment of claim here is in the correct form given in the schedule

lii
:
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requiri 
about 
of sucl 
the bui 
28 Gr. 
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done ai 
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to the Ontario Act.
Objection is also taken to the descriptioti of the residence of 

the claimant, which should State in what part of the Town of 
Minnedosa lie resides, but I hold that when he describes hinaself 
as of the town of Minnedosa it is quite sufficient.

It is also argued that the statement of claim does not suffi- 
cientl^state who is the reputed owner of the property, and also 
the person for whom the work was done.

But the statement of lien registered States that the plaintiff 
claims a lien upon the estate and interest of George William 

. Beynon, barrister at law. I think this is sufficient, and it is also 
in accordanee with the form given in the Ontario Statute.

:
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i;building 
is put at The w°rl< done was also sufficiently stated in the document

er=(ted 0neLCtlt,0nu t ^ tha‘ Unse ts
erected on lot 6 m block 31, while the statement of claim
descrtbes the land as lots one and six. The evidence shows that
ots s.x and one are adjoining, are owned by the defendant, that

that lot one sTands “ nthe fronTSteho ‘k'™ “d

The statute says that the lien for the 
the building shall apply to the lands 
therewith.

■
rom the 
.70, bal
lo being 
De dfone, 
80, and use and the Street, 

wörk and materials- upon
occupied thereby or connectedfrom the 

as it was

contended that the affidavit of the plaintiff

»Hl»* i4kI.OHZ.id l”d“p”»,hrlgi»“

depu.y reg,strar It was also argued that.this applies only to 
affidavits taken before the said Act was passed. Bnt I think the e 
can be no doubt as (0 the applicability of the Act ,0 future affi 
davits as *well as to those already taken.

Another more important ground taken by the defendant is that 
e statement of claim Was not registered within the thirty davs 

required by statute, as the real substantial work was completed
ots, h , fl TSt’ and the fixing ofthe iron crest work was 
ofsuch a tnflmg character that it cannot bring the completion of 
the building to the a9th October, and thecase of Neill

3°u '\q"oted in suPPort of the contention. But in 
hat case the whole ofthe work and materials supplied had been 

done and considered completed agd the later Vork done of which 
the plaintiff tried to ayail himself to bring his lien within the 
t,me prescribed by statute, was only the remedying ofsome piece 
of machmery which did not work satisfactorily, while the ton 

cresting to be done, was effectually a part. of the contract enté »d 
mto by the plaintiff. The reason given by the plaintiff for ha
löriotone^He htT '° C°mp,ete ‘he building- isa meri." '
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ment, although he had requested him to do so a great many times. 
The fact that two small items amounting to #7.80 were deducted 
by the architects from the contract price, being for something 
that the plaintiff should have done, is not sufficient in my opin
ion to deprive the plaintiff of his lien under the statute.

These were only repairs to portions of the work which had 
already been done, and required to be repaired before the whole 
would be finally accepted. But they are so unimportant and the 
defendant having taken possession of the building and occupied 
it, and having ever since had the benefit of the plaintifFs work, 
I cannot hold that he should be exempted from paying the plain- 
tiff on account of such a trifling thing left undone. Besides, the 
defendant has never had grace to object on such flimsy ground, 
that the plaintiff has failed to fulfil his contract, when he has 
himself so materiajly failed to do his part of the said contract.

The final certificate of the architect is, in my opinion, conclu- 
sive in this case. And I think the plaintiff should have the relief 
prayed for.
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* LOGAN TRUSTS.

. [In Appeal.]

Specific orpecuniary legacy.— Convmion.

Incotne.

ich had 
e whole 
and the 
»ccupied 
s work, 
ic plain- 
des, the 
grouhd, 
he has 

tract. 
conclu- 
he relief

—Interest.—Capital or

Wall ,.Wi!l‘here was'he fo,,owine b=9“«t' “ I bequeath to my dear wife
trealBanVinr 7 ^'T' ^ ^ iOT==t=d by me i„ ,h= Mon-

eal Bank in Canada, to be annually paid to her by my executor hereinafler
menBoned, and for her sole use and benelit dnring her life, and at her death
Sharea0ndesht^ké0.. ^ “““ "* cMd™ — ™g

At his death the testator was possessed of a considerable number of shares 
yeärly ^ ^ "* ba"kl 'he dividmds »P™ which were payable half

to her all sTchT’ Z °f interCSt aPP°inted ‘° b= annually paid

shares for the purpose for which the

th costs.

widow he was to surrender the 
sum of^i ,000 was bequeathed. 

Afterwards the Capital stock of the bank 
the new issue were in etfect added by the p ""'.hT^lto ”old
shares.
Held. 1. The bequest demonstrative and not specific. 

2. The assignment of stock and declaration of trust did 
conversion and investment, 
ment.

not amount to a 
äppropriation amounting to pay-

3. The twenty-two shares and 
the estate.

4- The widow-was entitled to interest at 6 per cent. from the expiration 
of one year after the testator’s death. P

horm of order for payment out of court of 
Acts.

Judgment of Killam, J„ 3 Man. L. R. 49 foUowed.

J1™ a petition for Wment out of court of money paid in 
under the provisions of the Trustee Acts. *

ind the four shares always remained part of

money paid in under the Trustee
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::

^he questions ärgued were the same as those determined upon 
an application made by the trustees for ad vice. See 3 Man.
L. R. 49*

J. S. Hotigh for executors.
H M. Howell, Q. C.} for Mrs. Logan.
IV. R. Mulock for children of Robert Logan.

JTH D. Munson for children of deceased children of Robert 
Logan.

shalii viev
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Hosk 
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:K m
\jrd April, 1886.]

Wallbridue, C. J.—Whether this bequest is what in law is 
called specific, demonstrative or general is it seems to me the 
principal if not the only question we are called upon to decide. 
The executors did not as a matter of fact, convert these shares at 
the expiration of 4 year from the testator’s death, and the money 
so invested remains as much at the disposal of the executors now 
as at the expiration of the year. The judicious management and 
fortunate turn in events having largely increased the fund, the 
question of conversion hardly becomes necessary to form a sub- 
ject of inquiry.

The clearest and best definition of the different description 
' of legacies which I have been able to find is given in Re Ypung, 

Trye v. Sullivan, 62 L. T. N. S. 757, where it is laid down by 
Pearson, J., t hat legacies are divided in to three classes, specific, 
demonstrative and general. A specific legacy is the gift of sorne- 
thing which the testator intends his legatee should enjoy and 
possess to the exclusion of every other thing, however much that 
other may resemble it. By a demonstrative legacy is mea(nt a 
gift which the testator intends to be paid in the first instancexmt 
of the fund which he designates as the fund for payment of it, 
but not to the exclusion of its being paid out of any other fund, 
if that fund which he intended to be the primary source of pay
ment is not forthcoming. By a general legacy we understand a 
legacy with regard to the payment of which the testator expresses 
no intention beyond the intention that it should be paid. There 
is no residuary clause or bequest in the will. In respect to such 
gain as incidentally arises called sometimes appreciation, if the 
corpus from which the in terest to the life estate is to arise is to 
bear loss when loss does happen the rule seems to be the corpus
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recent Act 48 Vic , f°r advice ™der the
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9 , a petition is now presented under the’ and section nf nf,"’/' 
for payment out of the money to the parties enhtkd ^

Upon the argument of this petition the 
aised and discussed before the full 
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legacy, given as the one now in question is, of so raucK1That a
money ouvof stock, is a demonstrative and not a specific legacy 
was decided by Lord Thurlow in Ashburner v. Macguire, 2 Bro. 
C. C. 108, and this decision has ever since been followed and 
approved of. The judgment of my brother Killam refers to 
erous cases to this effect.
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1
difliculty of investing the moneyCourisel dwelt upon t 

otherwisé than was done at the time of the testator*s death, but 
before that, the Council of Assiniboia had passed the law of 7U1 
January, 1864, which introduced here the laws of England sub- 
sequent to the dafe ot Her Majesty’s accession. In The Cana- 
dian Bank of Commcrce v. Adamson, 1 Man. L. R. 3, we held 
that thereby the English Bills of Exchange Act was introduced 
here. If so, then the Imperial Act 23 & 24 Vic., c.sfl8, was also

=
f
i

introduced.
Under the Imperial Act 22 & 23 Vic., c. 35, trustees, where 

not expreisly forbidden by the instrument creating the trust, 
authorised to invest trust funds in the stock of the Bank of 

England or Ireland, or in East India stock. By the 23 & 24 
Vic., c. 38, s. 10, the Court of Chancery wasempowered to issue 
general orders, from time to time, as to the investment of cash 
subject to its jurisdiction, “ either in three per cent. Consoli
dated, or Reduced, or New Bank annuities, or in such other 
stocks, funds or securities,” as the court should thinkfit. By the 
nth section, trustees, executors or administratörs, having power 
to invest their trust funds upon government securities or upon 
parliamentary stocks, funds or securities may invest “ in any of 
the stocks, funds or securities in or upon which by such general 

■ order ” cash may be invested by the court. It has been held in 
Re Wedderburn, g"Ch. Div. 112, that under this Act trust 
funds may be invested in any securities permitted by the general 
order, even although the instrument creating the trust forbids an 
investment in such securities.

On the ist of February, 1861, the court, under the provisions 
of that Act, made a general order that cash under the control of 
the court might be invested upon, among other securities “ bank

were

y

1
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stock ” and “mortgage.” It may be a question whether the ■ 
expression ‘ bank stock "man order of the English Court of 
Chancery can mean anything except Bank of England stock, 
although in the note to this order in Morgan’s Orders, p. 6,0 
the general statement is made, “ Bank stock is 
recognized investments of the court.”

But even if the words should be held wide enough to cover 
the stock ofany chartered bank, still it would not authorize an ' 
investment such as is assumed to have been made here, in stock 
of he Bank of Montreal, for that, to executoisand trusteesinthe 
Red River settlement in ,866, was a foreign bank just as much 
as a bank in New York or Louisiana would have been.

Investment on mortgage was, however, open to the trustees and 
would, under the Imperial Act and the 
that, have been a proper investment.

The Statute of this Province, Con. Stat. Man., c. 47, ss q &
thät0,r!grlly 3a VlC" C' I5’ SS- 1 & 2’ which after providhg 
that trustees and executors may lend the money belonging to the
stol Vd H S‘ ad;amage’” SayS that nothi"g in fhe Act

xei ,mr 1-°rU St0°d t0 emp°Wer any administratör, 
executor, guardian or trustee to purchase any bank 
stock with moneys entrusted 
years after the testator’s death.
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The conclusion of the whole. . . matter fs, that the widow, the
enant for hfe, is entitled to 6 per cent. upon ^r,ooo from one 

year after the death of the testator and to have ^,,000 set apart 
to purchase the annuity, payatile to her during ht life, that Sun 

being on her death equally divisible among all the testator’s 
surviving chi.dren, and the remainder of the Ld in coud,Tre

théntTofV /ti6®3'66 named in the wil1’ isdivisible among 
the next of kin of the testator, ax in the case ofan intestacy.

en!TP7Per °rdern0W l° be made is one declaring the widow 
entitled to rece.ve six per cent. upon the sum of^i.ooo from
year after the death of the testator, and entitled to have the sum of 
£i,°o° set apart and invested, and the .interest arising there-

heTdeath iV K  ̂^ the PrinriP=>' being on 
her death divisible equally among the surviving children of the
testator, also directing a reference to the master •

one
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(i.) To inquire whether there are any creditors of the testator 
remaining unpaid, and to take an account of the amounts due 
them.

(2.) To take an account of the amount to which the widoxv is 
entitled, having regard to the foregoing declaration, and of all 
payments made to her onlaccount of her annuity.

(3.) To inquire who are the nextof kin of the testator, in what 
shares or proportions they are entitled, and who of them are of 
full age.

(4.) To tax to all parties their costs of this application and of 
the enquiries directed.

The order should then provide for payment out of court (1) of 
the amounts, if åny, due td-the creditors, (2) of the amount, if 
any, due to the widow, (3) of the costs taxed to the different 
parties, and then, after retaining or setting apart ^1,000 to meet 
the annuity of the widow, for payment out of the remainder, 
now, to the next of kin who are of full age, the shares or propor
tions to which they may respectively be found entitled ; also for 
payment to such of the next of kin as are not now of full age, of 
the shares or proportions to which they may respectively be 
found entitled on their respectively attaining full age, to be veri- 
fied by affidavit.

The order should also provide that, in the event of the widow 
being found overpaid, then the amount found to be so shall be 
retained out of any moneys still coming to her.

It should also reserve liberty to apply from time to time, to a 
judge in chambers, respecting the investment of the amount »set 
apart to answer the annuity to the widow, as to the investment 
or other disposition of the shares of any of the next of kin who 
may not be of full age, and as to the distribution of the amöunt 
set apart to answer the annuity to the widow, upon her death.

As it is nearly twenty years since the death of the testator, it 
is extremely improbable that there are anv creditors remaining 
unpaid, the master should therefore, on making the inquiry as 
to them, be satisfied with an affidavit from the executors, and the 
insertion of a short advertisement published, say once, calling 
upon any creditors to coriie in and prove their claims.

Dubuc, J., concurred.
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Notice of trial by defendant.-rton-suit where plamtiff do 
appear.

in what 
are of

es not

A defendant may pass and enter the record, and give notice of trial for th= 
Assizes, as well as for any Tuesday.

Where the plaintiff does not appear at the trial 
entered.

and of
The defendant is not, in s„=h ease, entitledTTve*

t (1) of 
)unt, if 
ifferent 
to meet 
ainder, 
propor- 
tlso for 
age, of 
fely be 
be veri-

The defendant en tered the record for trial at the assizes with- 
0,,t a W’ and sefved notice of trial. When the case was called 
on counsel for the plaintiff took objection, that although a 
defendant may give notice for trial at a sitting of the court upon 
a Tuesday, yet he cannot enter a record and give notice of trial

' Vhe Assl!,es' Upon K,llam' J-> deciding that he would follow 
Moorey. Fortune, 2 Man. L. R. 94, the plaintiff-s counsel stated 
that he withdrew from the case, and that plaintiff did not appear 
Thereupon the plaintiff was called, and not appearing the
tte lefmedSju0dgeel m°Ve<i for “ non"suit’ which was entered by

widow 
hall be

/• IV. E. Darby for the plaintiff, now moved to set aside the 
non-suit, contending, as he had done at the trial, that a defend
ant cannot enter the record and serve notice of trial for thfe 
Assizes. Also that ^the entering of a non-suit was irregular, as a 
plamtiff cannot be non-suited withogt his consent, and here no 
consent,was given, the plaintiff having withdrawn he did not 
appear at all. He produced from the prothonotary’s office a 
record entered by the plaintiff for trial on a Tuesday, which the 
book contatmng the entries of Tuesday trials kept by the pro- 
thonotary Showed had in February, ,886, been ordered to stand 
over, an4 contended that the case was, when the defendant 
entered the record for trial at the assizes, standing to be tried at
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W. H. Culver for the defendant, objected to the record pro- 
duced from the prothonotary’s Office and the book containing 
the entries of proceedings on Tuesday trials being used on this 
application, these not having been before the court when the non- 
äuit moved against was entered. He urged that the only ques- 
tion open for decision by the court was, Had the defendant a right 
to enter the record and serve notice of trial for the assizes ? He 
cited the Queen’s Bench Act, 1885, s-s. 24, 26 ; Reg. Gen., 31 ; 
Archbold's Pradice, 1493 > Moore v. Fortune, 2 Man. L. R. 94; 
Robinson v. Hutchins, 1 Man. L. R. 122 ; Plaxton v. Monkman,
1 Man. L. R. 371 ; McCaw v. Ponton, 11 Ont. Pr. R. 328.

[ist December, 1886.']
Tavlor, J.—The Queen’s Bench Act, 1885, s. 24, provides, 

that all civil action^ on the common law side of the court, may 
be entered for trial at the sittings of the Court of Assize and Nisi 
Prius, aecording to the practice in that behalf. The section then 
goes on to provide, that either party to an action may, as soonas 
the action is ripe for trial, give to the other party, whether plaln- 
tiff or defendant, the usual notice of trial to tqke place by and 
before a judge sitting under the provisions of the z6th section of 
the Act. That 2661 section provides for a judge sitting each 
Tuesday, except during vacation. The Act nowhere says that it 
is only for the sittings under that z6th section that either party 
may give notice of trial. The words in the earlier part of section 
24, that cases may be entered for trial at the Court of Assize, 
“ aecording to the practice in that behalf,” must mean the prac
tice which obtains in the court, either the English practice, or 
any modification of that by rules of our own court. 
of the Queen’s Bench Act, 1885, provides, that the modes of 
practice and procedure shall bethose which obtained in England 
on a partieular day, but it also provides that the judges may 
change or alter that practice by rules or orders of court.

They have by Reg. Gin. 31, changed the practice and pro
vided that “ when a cause is at issue either plaintiff or defendant 
may give notice öf trial.” These words are wide enough tocover 
notice of trial for the assizes, as well as for a sitting of the court 
on Tuesday, which indeed was already provided for by the stat- 
ute. It was so held by my brother Dubuc in Moore v. Fortune,
2 Man. L. R. 94. It seems to me, that in So holding he
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right, and that under Reg. Gen. 31, a defendant may, if the 
tause is at lssue, serve notice of trial for the assizes

The rule giving a defendant leaveto serve notice of trial neces- 
sanly ,mpl.es that he may pass and enter the record I„ th s 
tourt, as all the pleadings are filed with the prothonotary the 
passmg a record is a very formal affair. It is simply thli the

l.aredbvaderlt0UtthC0Py P'CadinSs. "hich is com-
pared bv a clerk m the prothonotary’s Office with the pleadings

of thr’ ri "T may be a correct ”Pr of them for the 
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moved for> that the plaintiff s coun<8f replied and that a non-suit 

was entered. The Supreme Court of Nova Scotia held that the 
non-suit was voluntary and discharged a rule obtained to set it 
aside, hut on appeal to the Supreme Court of Canada it was held 
that as there was a doubt as to what took place at the trial the 
parties were entitled to the benefit of the doubt, and the rule to 
set aside the non-suit was made absolute. The ordinary rule 
undoubtedly is that a plaintiff, appearing at a trial, cannot be 
non-suited without his consent, but the question now raised is, 
can a non-suit be entered where the plaintiff does not appear ?

In Archboldls Praciice 381, it is said, “the attorneys for the 
plaintiff and defendant should take care to be in court with their 
evidence and witnesses in readiness, when the cause is called on. 
otherwise if the plaintiff s attorney and witnesses be not in 
attendance, the plaintiff will be non-suited.”

In Anderson v. Shazu, 3 Bing. 290, it was held, that where a 
plaintiff does not appear, a verdict cannot be ta^en against him. 
The question mainly discussed in that case was, as to a defendant 
obtaining a non-suit after a plea of tender, but in speaking of 
the practice as to entering a non-suit, Best, C. J., said, “ It was' 
the practice to call the plaintiff in every case ; if he did not ans- 
wer, 110 verdict could be given against him. At this day, 
plaintiff s counsel informs the court, whilst the jury are consider- 
ing the verdict, that the plaintiff does not appear, a non-suit is 
entered. Can there then be anything but a non-suit’, when, 
instead of disappealing just before the end of the cause, he does 
not appear at all ? ■ -

Stowell v. Brown, 1 F. & F. 256, was a case in which the 
plaintiff, when called, did not appear, and the officer of the court 
was about to strike the case out, when counsel for the defendant 
said, as the plaintiff does not appear I am entitled to have a non- 
suit entered, to which Wightman, J., replied, “ I believe that is 
the usual practice,” so a jury was then sworn and a non-suit 
entered.

In Ontario this has long been the practice. In Falls v. Lewis, 
Dra. 269, it was held that where a cause is called on for trial and 
neither counsel nor attorney appears for plaintiff, a jury may be 
sworn and a non-suit entered.

In Crofts v. Middleton, 3 Ont. Pr. R. 121, defendant’s counsel 
was ready to proceed, but plaintiffs counsel was not, and the
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cause was struck out. It was held that defendants were not enti- 
t ed tö costs for not proceeding to trial according to notice, they 
should have insisted upon a non-suit.

The motion to set aside the non-suit 
costs.

Wallbridge, C. and Dubuc, J., both concurred.

Afotion to set aside honsuit 
dismissed with costs.
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UNION BANK v. McKILLIGAN.

[In Appeal.]
Promissory noU.-Presentment.-NoHce of diShonor.~p„st

oflice box.
The plaintifls were the holders of a note endorsed by the defendant 

able at the plaintilPs bank on the 15» of September.
°"the '3th of SePt™ber a change of managers of the bank had taken place

themhT ma”T' a,th0Ugh ,he note was in bank dnring the whole of 
I5th, knew nothmg of its existence until the aftemoon of the t6th He

not T he mtet° be pr0teste<1 and a notice ad*e»d to the defendant 
put m the post Office. Th,s notice was placed in a box rented by the defend 
ant rom the post-office authorities before si, o’clock on the same aftemoon.
“ ' 1 hat there had bee" snfficient presentment and notice of dish

H. M. Howell, Q. C., and/. IV. E. Darby for plaintifls 
/ F. Bain and W. R.Muhck for defendants.

pay-
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he court 
ifendant 
; a non- 
e that is 
non-suit

!>/ Duembtr, 1886.]
laylor, J.. delivered the judgment of the court. (a)
At the trial of this action a verdict was entered for the defend- 

ant, with leave reserved to the plaintifls to move to enter a 
verdict for them for *7,8=0. The declaration contains one count 
upon a promissory note endorsed by the defendant, anotherupon

(a) Present: Wallbftdge, C. J.j Dubuc, Taylor, jj!

Lewis, 
rial and 
may be

counsel 
ind the



VOL. IV. 1887. MANITOBA LAW REPORTS.30

a promissory note made by the defendant, and the common 
counts. On the argument in Term, counsel for the plaintiffs 
stated that they claim only upon the note set out in the first 
count, being a note abted gth of September, 1884, for $7,253.33 
made by A. W. Ross \ his attorney, Alexander Haggart, pay- 
able to the order of the defendant, three days after date, at the 
Union Bank of Lovver Canada, Winnipeg, anå endorsed by the 
defendant. Two questions xvere argued before the court. Was 
the note duly presented for payment ? and Had the defendant due 
notice of dishonor ?

The note bears date the gth of September, and being payable 
three days after date, became due on the igth of September. On 
the i3th of September, the manager of the bank, who took the 
note, was removed from his position, his place being filled by a 
new manager. Th^s officer looking through the securities of the 
bank on the i6th of September, found the note in question, 
among what were known in the bank as “call loans,” and which 
are not entered in the diary as the notes payable on specific days 
are. He then had a protest made out by the notary of the bank, 
and on the same day; the iöth, shortly before six o’clock in the 
afternoon, a notice of protest properly addressed to the defend
ant was deposited in the general post office in Winnipeg. The 
evidence is quite clear that on the igth, the day upon which the 
note fell due, neither the maker nor the defendant, the endorser, 
had in the bank any funds with which to pay the note. Can the 
note then be said to have been presented for payment ?

The note was in the bank, the place at which it was payable, 
the day upon which it fell due. That was held to be suffi- 

cient presentment in Saunderson v. Ju dge, 2 H. Bl. 509, and 
that case has ever since been followed in England and in the 
United States. Bailey v. Porter, 14 M. & W. 44; United States 
Bank v. Smith, 11 Wheaton 172 ; Bank of U. S. v. Cameal, 2 
Peters 543; Jenks v. Doylestown Bank, 4 W. & S. 505; Merchants 
Bank v. Elderkin, 25 N. Y. 178; Nichols v. Goldsmith, 7 
Wend. 160; Woodin v. Bo st er, iöBarb. 146.

It is sought to limit this and it is argued that it must be shown 
that the note was in the bank in the hands of some officer of the 
bank ready to be delivered up upon tender of the amount. Some 
of the cases on the subject are expressed so as to countenance
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this view. Thus in the Berkshire Bank v. Jones, 6 Mass. C34 
the language nsed was, “ If the plaintiffs can show that on thé 
day of payment the note was in the bank, and that the servants 
or officers of the plamtiffs were there during the usual bank hours 
to receive payment and giye up the note, they will be entitled to

31
nmon 
intiffs 
: first 

53-33
pay-
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y the

demand u not essential, if the holder or any one for him is there 
w.th ,t sothat he may be in a situation and ready to receive the 
money and gtve up the note it is sufficient." The law on the 
subject is summed up in Daniel on Negotiable Imtntfn 
in accordance with the view expressed in these 

Some American

Was
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yable 
. On 
k the 
by a 
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stion, 
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: days 
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:fend-

ents, s. 656
cases.

, , have> however. gone further, and have
stated the law more broadly. In 3 Meyers Fed. Dee.s.
this statement is fottnd, “ As to demand the law is, that on a 

note made payaWe ataparticular bank, it is sufficient to show 
that the note had been discounted and become 
the bank, and that it was in the bank 
Folgar v. Chase, 35 Mass. 63, fully bears 
the law. That

1203,

the property of 
not paid at maturity." 

out that statement of 
was an action against an endorserand the.langu- 

age used 111 dtsposmg of the case is,. “ These notes, howeve 
made payable at the Phoenix Bank, and 
bank.

The
r, were 

the property of the
,N° demand was necessary except at the bank, and 

although there was no express proof that the notes were there 
and some officer of the bank in attendance at the time the notes 
ell due, yet this must be presumed, and it 

to show that the makers called 
purpose of mak ing payment.”

Here the note was the property of the bank, it 
when lt matured, neither the inaker nor ihdorser had 
lunds in the bank with which to ineet it and there is 
that the maker called with funds to take it up.

Jhe defendanTscounse! rely very strongly upon the case of the 
Chcofee Bank v. 77,e Philadelphia Bank, 75 U. S. 64t, but 
’dj 'l34 a very dtfferent case.from the present. There the Phil-
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theier or teller, where it slipped through a crack out of sight and 
not found until some days after the note matured. When the 

note matured no one in the Chicopee Bank knew of the exis- 
tence of the note, and it was not the property of that bank. Par- 
ties to the note, being discharged from liability for want of notice 
of dishonor, The Philadelphia Bank brought an action to 
recover the amojmt they had lost, on the gronnd of the negli- 
gence of the (Jfiicopee Bank, and were held entitled 
There the court, no doubt, held that the mere presence in the 
bank of the particular piece of paper on which the note was writ- 
ten, no one knowing that it was there, was not a sufficient pre
sentmen t.
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Here it cannot be said that the plaintiff hank did not know 
of the existence of the note in question and that it was in the 
hank on the 1 day when it matured. True, the person 
who was manager of the bank on the day 011 which it 
matured did not know of its existence, but it was the pro
perty of the bank, it had been discounted by the former man- 

he knew of its existence, and his knowledge \y'as the

i6 ' 
Iti

;

ii :
ager, so
knowledge of the bank. The bank had, through him, imputed 
notice of everything connected with the discountitig of that

I
note. .

The first question, was there a sufficient presentment of the 
note, must, I think, be answered in the affirmative.

The other question to be considered is, Had the defendant suffi
cient notice of dishonor ? The note was payable at a bank in 
Winnipeg, and the defendant lives in Winnipeg. The notice of 
dishonor was sent to him through the post office. It was argued 
that it should not have been so sent, but should have been deliv
ered by a special messenger.

There are numerous authorities which decide that where both 
parties live in the same town notice must be given in time to be 
received in the course of the day following the day of dishonor. 
Smith v. Mullett, 2 Camp. 208 ; Hilton v. Fairclough, 2 Camp. 
633 ; Jameson v. Swinlon, 2 Taunt 224; Fowlerv. Hemlon, 4 
Tyrw. 1002 : Dobree v. Eastwood, 3 C. & P. 249.

In Daniel Neg. Inst., s. 1009, it is said, “ It must be proved, 
when the penny post is used, that the letter containing notice 
deposited in the post at a time that, according to the course of

, 1
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the post, it would be delivered to the party to whom it is 
addressed on the day he was entitled to receive notice of dis-'' 
honor.”
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That the notice of dishonor may be'sent through the post even 
ivhen the party to be notified resides in the same town, has been 
settled by the Merchants Bank of Halifax v, McNutt, i, Sup. 
G. R.126. In that case the note was payable at a bank in Sum- 
merside, Prince Edward Island, and the defendant 
lived in the same town. x an endorser

It was decided upon Dominion Statute 
37 Vic., c. 47, s. i, which is as follows: “ Notice of the protest 
or dishonor of any bill of cxchange, or promissory note, payable 
.11 Canada, shall be sufficiently given if addressed in due lime to 
any party to such bill or note entitled to such notice, at the pl 
at which such bill or note is dated, unless any such party has 
under h,s signature on such bill or note, designated another placé 
where such notice shall be sufficiently given if addressed in due
tlmnL°h,«atSUCh0therplaCe; and SUch notice 80 addressed 
shall be suffic.ent, althougl, the place of residence of such partv 
be other than either of such before mentioned places."

In the present case the notice of dishonor was mailed in the
tiTa rP°f 0ffICe t0"1'7 bef°re Six °’clock in the afternoon 
The defendant has there a locked box for the piirpose of receiv-
mg his letters. When letters are taken from the receiver and 
stamped, according to the evidence, those addressed to the hold- 
ers of such boxes afe at once placed in them. From these boxes 

,they are not taken by the post Office clerks, but the holders of 
the boxes can at any time with keys given them for the 
open these boxes and take out any letters which 
them.
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The envelope in which the notice was enclosed is produced 
It bears a stamp with the words “ Winnipeg, Canada " 
circle—in the centre “Sp. 16, '84,” 
is the figure “ 2.” 
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time to be 
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, 2 Camp. 
Hendon,-4

making a 
and over the “ Sp. 16” 

Post marks art prima facie evidence of when 
was mailed. Taylor

v. Thompson, 2 Camp. 620. From theevidmcéhappearethluhe 
stamp m the post Office is changed three -times eachday.
5 o clock and on uiftil.12 noon, the figure “
rrn- th.t“ !? .rem0Ved and “ 2 ” s“bstituted, and again 
at 6 p. m. the 2 ,s removed and “ 3 ” substituted, which 
then continues to be used until 5 o’clock the
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A number of post office offitials have been examined, and they 
all agree that the stamp on this envelope, bearing the figure it 
does, shows that it was taken out of the receiver before six on the 
eVening of the i6th and stamped, and that it would be at once 
placed in the defendant’s box. Not only do they speak of the 
general practice of the office, but it appears that on the evening 
in question the mails from the east and west, which usually 
arrive about six, were late, so that the clerks in the office were 
not pushed, but had ample time on their hands so that there is 
the more probability of the receiver being emptied and the let
ters in it disposed of before six o’clock.

There can, I think, be no doubt but that the notice in question 
in the defendant’s box by six o’clock on the afternoon of the 

r6th of Sept. When placed in that box it was in the place where 
he desired his letters to be delivered, it was in his possession and 
under his control just as much as if it had been placed on his 
office desk, or delivered at his house. Of this there seems to me 
there can be no possible question. Whether he actually received 
it on that day or not there is no evidence, but if he did not it 
was from no fault or neglect on the part of tbe plaintiffs. They 
took the proper steps to have it delivered to him on that day, 
and it was delivered accordingly at the place appointed by him 
for the delivery of his letters, within the time required by law for 
the giving of notice of dishonor.

Both the questions argued before us must be answered in the 
affirmative. The verdict for the defendant must be set aside and 
a verdict for the amount agreed upon entered for the plain
tiffs.

nu

A
byp,
for tl

Tcwas

An
the w 
forth 
plaint 
thepl

same 
othen 
of pur 
into tl 
clande 
said J 
sliould 
cient p 
forth ii 
that th 
jrotatoe 
whiske 
and so 
ritories 
Govem 
purpose 
laws an 

The i 

And 
says 

That 
shipped 
the Nort 
the said

Rule absoluteto eriter verdict for 
plaintiffs.

i

;•.? ... . .

B
m

m
m

m
s

wr
nm

m
m

m
m

m
m

m
m

m
m

m
m

m



i'OL. IV. 1887. hoopek v. coombs. 35
,nd they 
igure it 
c on the 
at once 
; of the 
evening 
usually 

ce were 
there is 
the let-

HOOPER v. COOMBS.

Illegal contract. Sa le of wMskey to be taken to Northwest 
ritories.

Alehough it is illegal to import whiskey into the N W Terri.nri 

wos aware ,ha, the purchaser intendec. to . Ji,'^^*

ro.,.;d“J.tpltd=7a^w,tde,iVered' f°r “^.oods 

.h^Lkonhestond0^,0,^;1 7"' °r th' ^'-ation and

forth in the hr,t 7"'’f“'io" -
Plttint.fr claims for gootls bareained ånrf1 7 dfclara,1<,n’which the
the plaintifl to the defendants is the mm, "" ?°°‘!S 501,1 and de,ivcred by 
the second cottnt of the plalntifPs declaraf °t 7011 “ lhat rcfcrrcd to in 
same was made in the following manner ami on ,L folloVT™™1 ^
fÄlÄ T7 dfSir7 °f SelHng and the d=re"dants
into the Northwest TerritÄ cä„l f T1’0"' lhc

fo«h in the said secoJ n, Öf he l ti tdlT ^ WWch are 5«
tha. th, said intoxicating liq„„I shoutb co„ta,7 °"’ T“ W “ °ar' and 
Ftatoes and that the whofe of the said m a “ ? “ and amongst the said 
Whiskey, bnutdy, lager and gin ,ho„l 17 S"dU« lh= «aid Potn.oes, 
and so the said intoxicating liemors mitrht beh*” l" * Carload lot of P»tatoes 
ritories of Canada clandestinelv and n, ,rought into the Northwest Ter-
Oovemor of the said Northwest Territories“ of CanadTf ”h 7° Ue“!enan‘- 
purpose of evading the laws and ’ln breach of and for the
law. and contrary to the form of the stato,8 ' * ""d d'fenda"'S ‘° eva,le the 
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the said Donald in a dosed car on the said line of railway, and were not to be

within the
the

brought into the Northwest Territories for any unlawful purposes 
meaning of the statute in that behalf as in the plea alleged.

Defendant demnrred upon the ground that the bringing of intoxicating liquor 
into the N. W. Territories without the permission &c., is illegal.

COU1
II A

tobf|
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the $ 
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It is 
good 
c. 25 
was c 
know 
Johm

H. M. Howell, Q. C., for plaintiff. 
W. E. Perdue for defendant.I j

.

\21st October, 1886.I

Wallbridge, C. J.—The statute, 43 Vic., c. 25, the N. W.
“ Intoxi-Territories Act, 1880, section 90, is in these words: 

cating liquors and other intoxicants are prohibited to be manu- 
factured, compounded or made in the said Northwest Territories, 
except by special permission of the Governor-in-Council, or to be 
imported or brought into the same from any Province of Canada 
or elsewhere, or to be sold, exchanged, traded orbartered, orhad 
in possession, except by special permission in writing of the 
Lieutenant-Governor of the said Territories.
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Sub-section 3 provides a penalty on persons contravening the 
above provisions of not more than $200 nor less than #50.

■ This section 90 refers wholly to things to be done in the N. 

W. T. and not in Manitoba.
There is no place alleged in the declaration or pleading where 

it is contended the contract was made, but the venue in the mar
gin being laid in the Western Judicial District of Manitoba, the 
contract must be understood to have been made there. The suit 
is brought for goods sold and for not accepting the goods sold.

The plaintiff on the argument excepts to the defendanfs plea.
If the plea be not a good defence, then the declaration is not 

answered, and the plaintiff is entitled to judgment.
The plea does not expressly State that the contract is illegal or 

immoral, but States that it was agreed between plaintiff and 
defendants that the defendants should purchase from the plaintiff, 
potätoes, which with the intoxicating liquors in the second count, 
would fill a car, that the intoxicating liquors should be concealed 
amongst the potätoes, and the whole shipped as a car of potätoes 
and so that the intoxicating liquor might be .brought into the N. 
W. T. clandestinely, and without permission of the Lieutenant- 
Governor, for the purpose of enabling the defendants to evade
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e not to be 
within the the laws and contrary to the form of the statute, tffcs leaving the 

court to mfer illegality from the facts stated.
Assuming, therefore, the contract to have been made in Mani- 

toba,. such contract for sale and pufchase was legal, the goods 
to have been deliveréd to the defendants on board a car at 

Brandon in Manitoba, and there the cåntrol of the plaintiff 
the goods ceased, the plaintiff was then to be paid. There 

obligation on the defendants to take these goods into the N. 
W. T and ifthey did so, it would be entirely at their own risk. 
It is alleged that plaintiff knew defendants intended to take the 
goods into the N. W. T.
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i N. W. 
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contrary to the N. W. T. Act, 43 Vic. 
c- 25, s. 90. But it was no part of the bargain that the plaintiff 
was only to be paid in the event of success in the venture. This 
knowledge does not render the contract illegal. Ho/man v 

Johnson, Cowper. 341.
In the case of smuggling it requires that the seller should do 

more than sell the goods, knowing the intention to smuggle them 
He must do something actively to aid in the 
and so be party to the breach of the 
in Clugas v. Penalula, 4 TI R. 468.

In Porster

ening the act of smuggling, 
laws, per Buller, J.,revenue;o.

n the N. v. Taylor, 5 B. & Ad. 895, the law is thus laid 
down : - Every contract made for or about any matter or thing
w lch is prohibited and made unlawful by any statute is a toid 
contract, though the statute itself doth not mention it shall be so 
but only mflicts a penalty on the offender, because a penalty 
implies a prohibition, though there are no prohibitory wordsin the

ng where 
1 the mar- 
itoba, the 
The suit 

ds sold. 

int’s plea. 
on is not

This State of the law applies evidently to a contract made where 
the thing ,s prohibited or made unlawful, and would apply to 
such contracts made in the N. W. T. 3
•In this case the contract was made in Manitoba and so does 

not fa" within the rule. If this action had been brought in the 
,p, W- T- 1 have no d°ubt the defence would have prevailed 
This statute 43 Vic., c. 25, is a Dominion Act and as such the 
courts are obliged to take judicial notiee of it, but the 
ocal in its operation and applies only to the N W'T 
to the Province of Manitoba.

This sale and purchase was legal in Manitoba, not forbidden 
here by any Act of Parliament or Legislature.
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The sale was made in Manitoba, delivery there, and payment 
agreed to be made on such delivery. The plaintifFs control over 
the goods then ceased, and th$ defendants were at liberty to 
direct their destination independently of, the plaintifT, either to 
the N. W. T. or elsewhere.

In no aspect in which I can view the case do I see that a plea 
could be drawn under that Act, which would be an answer to an 
action brought in Manitoba. No law that a Manitoban is btjund 
to observe in his own province has been broken or breach con-
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Besides it comes with a bad grace from these. defendants to set

an excuse for

embai 
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debts.up their own complieity in an illegal adventure, as

payment of their debt or performance of their conträct. Théy
to the motality of the

non-
have no merits,! whatever may be said Taias
dealing.

In my opinion the plea does not answer the declaration and is 
thus bad in law.
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WAY v. MASSEY MANUFACTURING CO.

[In Appeal.]

Fraudulent comieyancc.—Grantor rmaining in possessiqn.

On
tained 
lease, \ 
for paj 
satisfiei 
proper

A lease made by a debtor, of his farm property, under the terms of which the 
debtor was to remain in possession, and out of the crop pay himself $1500,

was no evidence of financialdeclared void as against creditors although there 
embarrassment or inability to pay • debts in full. The

the pla 
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a rental 
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by him. 
session i

This was an interpleader issue to try the title to certain wheat, 
oats, barley, &c.

The claimant claimed under a lease of the farm, the provisions 
of which are referred to in the judgment.

The only evidence as to the debtor’s financial Condition at the 
date of the execution of the lease was, that the debtor owned 640 
acres of land, of which between 400 and 500 were broken. He 
also owned several horsel, oxen, &c. As against this the issue 
showed that there three executions against his goods, two of («) Pre

■
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payment 
itrol over 
liberty to 
either to

which had been four months and the third three months in the 
hands of the sheriff. The amounts did not appear. There was 
»o proof of any execution against lands.

At the trial Killam, J., entered a verdict for the defendants, 
the execution creditors.

The plaintiff obtained a rulé to show cause why the verdict 
should not be set aside, and a verdict entered for the plaintiff.

T. M. Daly for the defendants shSwed
J. S. Ewart, Q- C., for the plaintiff, urged that financial 

einbarrassment should have been proved. For all that appeared 
the debtor may have been worth ten times the amount of his 
debts..
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\23rd October, 1886. \
Taylor, J., delivered the judgment of the Court. (#).- 
This was an interpleader issue directed to determine th 

ership of a quantity of grain, seized by the sheriff of the Western 
District, under three writs of execution at the suit of the defend
ants against one Johnstone. The plaintiff claims the grain _ 
lessee from Johnstone, of the land upon which it was grown. The 
issue was tried by my brother Killam withouta juryat theautumn 
assizes of last year, for the Western District, and he entered a 
verdict for the defendants, holding the leaseto be fraudulentand 
void against creditors. ■

e own-ion and is

as

).
On the argument of the rule obtamed by the plaintiff, I enter- 

tained some doubt as to whether anything was, by means of the 
lease, withdrawn from creditors to which they could have resorted 
for payment of their claims, but a consideration of the

session.
of which the 
nself $1500, 
e of financial

cäse has
satisned me that the verdict which my brothér entered was the 
proper one.

The lessee Johnstone, the judgment debtor, was indebted to 
the plaintiff and has given him a chattel mortgage for the debt. 
Then the defendant’s executions came into the sheriffs hands 
and shortly after, the lease in question was made for one 
hy which the lessee, a creditor,

tain wheat,

provisions year,
to pay the lessor, his debtor, 

a rental of #1500. The lessee does not feside in this province, 
he was not here when the lease was made and it is not executed 
by him. Under its provisions the lessor 
session of the property, and work it

was

ition at the 
owned 640 
oken. He 
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ds, two of

was to continue in pös
as manager or agent of the

(«) Present: Wallbridge, C.J., Dubuc, Taylor, JJ.
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lessee. In the lease all covenants. by the lessee for payment of 
taxes, and for farming the land in a proper and h usbandlike man- 
ner have been struck out. Then certain special provisions have 

The lessor shall, as the agent öf the
I

been inserted as follows: 
lessee, manage, occupy and cultivate the said land during the 
“currency ’’ presumably of the lease. “The said lessor shall pur- 
chase all the stock, implements, farming tools and fresh seed and 
other necessaries for effectually cultivating all the land under cul- 
tivation upon the said premises. The lessor shall harvest thresh 
and market all marketable grain raised upon said land during the 
currency hereof, and shall, afterpaying alt his necessary disburse- 
ments in and about the said operations and for operating the said 
lands, pay the balance of the proceeds thereof to the lessee,” 

Under this plajnly the lessor was to continue in possession and 
to carry on the farm for his own benefit, in the first instance, so 
far as being paid for all outlay and for the season's work went. 
The grantor continuing in possession and deriving a benefit are 
two of the elements spöken of in Twyne’s case as going to show 
that the impeached conveyance was fraudulent. Plainly here the 
intention in granting this lease was to enable the lessor' to carry 
onhis farming operations for the year, without dange<- of being 
interfered with by his creditors.
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A slight attempt was made to support the transaction on the 

. ground of pressure, in this that the plaintiff threatened to 
take possession of the farm stock and other artides covered by 
his chattel mortgage unless further security was given and in 
consequence this lease was executed. The only witness called 
for the plaintiff, except the sheriff called to show that the grain 
seized was grown upon the land in question, was the debtor 
Johnstone, and I learn from my brother Killam that his 
frhen under examination impressed him unfavorably. The attor- 
ney, who acted as the agent of the plaintiff in exercising the pres- 

not called as a witness. The letter which he wrote and 
which was put in in evidence has not so much the appearance of 
bonafide pressure, as of having been written with an ulterior 
object, to be used should the transaction be afterwards 
impeached.

The rule should be discharged with costs, and the verdict for 
defendants should stand.
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Rule discharged. Verdict entered 
for deferidant.
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[\i6th December, 1886.1

Killam, J.—This is a mortgage suit in which the plaintiff 
company, assignee of the mortgagees, asks a sale of the mort- 
gaged premises. The only defendant in the original bill 
Thomas Moore, the mortgagor, but the bill was subsequently 
amended by adding as a party defendant James H. Ashdown 
with allegations t hat subsequently to the makingof the mortgage, 
by deed duly registered on a date before the filing of the bill, the 
defendant Moore conveyed to the defendant Ashdown a one-half 
interest in the mortgaged premises, and that Ashdown is now the 
owner of that half interest, and that the defendants Moore and 
Ashdown are the owners of the equity of redemption. The bill 
prays no relief against Ashdown personally, but contains only the 
usual prayer for payment or sale, and for an order against Moore 
for payment of the mortgage debt.

The bill has been taken pro confesso against the defendant 
Moore, but Ashdown has filed an answer and disclaimer, in 
in which he says that “ After the service of the bill of complaint 
herein upon me, I offered to quit claim any right or interest that

was

W. E. Perdue, for plaintiffs. 
/. J. Curran, for defendant.

Ditclaimer in Mortgage casé^Cosls.
One of two defendants* in a mortgage case who was entitled to a 

hilf-interest in the equity of redemption, filed a disclaimer as follows 
“ After the service of the bill of complaint herein upon me, I offered to quit 
claim any right or interest that I had in the matters in qucstion in this suit to 
the plaintiff, and the plaintiff refused to accept said offer, and I disclaim all 
right, title and interest, legal and equitable, in any of the said lands and 
premises, and I claim to be hence dismissed with my costs of suit incurred 
subsequently to said offer.”

Heldt Upon a hearing upon bill and answer, that the disclaiming defendant 
was not entitled to costs.

THE MANITOBA INVESTMENT ASSOCIATION v. 
MOORE.
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I had iii the matters in question in these suits of the plaintiffs, 
and the plaintiff refused to accept said offer, and I disclaim all 
right, title and interest, legal and equitable, in any of the said 
lands and premises, and I clairn to be hence dismissed with my 
c osts of suit, incurred subsequently to said offer.”

The plaintiff has brought the cause to a hearing, upon bill and 
answer as against the defendant Ashdown and pro confesso against 
the defendant Moore. The only question raised is as to the 
right of the defendant Ashdown to be påid his costs incurred 
since the offer mentioned.

The rules as to costs in cases of disclaimer are thus laid 
down hy Lord Romilly, M. R., in Ford v. Lord Chesterfield, 16 
Beav. 520 : “ In my opinion the effect of all the later authorities 
is this
mortgages, where a defendant disclai.ms in such a minner as to 
show that he never had and'never claimed an interest, atorafter 

• the filing of the bill, then he is entitled to his costs. Secoqdly, 
if a defendant having an interest shows that he disclaimed or 
offered to disclaim before the institution of the suit, there also he 
is entitled to his costs. Thirdly, that where a defendant having 
an interest allows himself to be made a party to the suit, and does 
not disclaim or offer to disclaim till he puts in his answer or 
disclaimer, in that case he is not entitled to his costs.”

These rules were approved in Be/lany v. Brickenden 4 K. & 
J. 670, where V. C. Sir W. Page Wood said, “ It is quite clear 
that in suits for foreclosure or redemption of mortgages, where a 
defendant after the filing of the bill, or after he is made a 
defendant, disclaims in such a manner as to show that he never 
had and never claimed an interest he is entitled to his costs.”

And in Tipping v. Power, 1 Ha. 409, V. C. Sir Jas. Wigram 
put it thus, “ Lord Redesdale says that if the defendant disclaims 
the court will in general, dismiss the bill against him with costs; 
and that is true in this sense, if his disclaimer shows that he never 
had any interest, or having had any that he parted with it, or 
disclaimed or offered to disclaim before the bill was Hled, he 
would be entitled to his costs hecause he was improperly made a 
party. But if he was interested at the time of the filing of the 
bill, and no special circumstance occurs in the case, the mere 
fact of his saying on the record in effeot that he finds his interest

42
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wortli nothingand therefore repudiates it, does not prove that 
he was improperly made a defendant, and therefore does nof 
bnngh.m within the scope of the general rule to which Lord 
Kedesdale adverts. ’ ’

43
laintiffs, 
laira all 
the said 
with my

In Maxwell v. WighHuick L. R. 3 Eq. 2,0, V. C. Sir W. Page 
wood said, “When a person byanysolemn instrument or by the 
act of law becomes invested with an estate, the plaintiff is not 
obliged to make any application to him in order to ascertain 
tvhether he is entitled to an in terest or not, but he is entitled to 
a dtsclaimer from him if he claims no interest in the subject 
matter of the suit.” He expresses somewhat similar views in 
Rtdgway v. Kynnersley 2 H. & M. 566.

Here it appears that the defendant Ashdown was properly 
mjde a party; and he seeks to bring himself within an addition 
to or imphed exception from the third of the rules laid down in 
Ford V. Lord Chestrrfidd, and would, m effect, set up the offer 
to “quit dmm,” as a “special circumstance” under Sir Jas. 
Wigram s rule in Tipping v. Power.
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Exactly what Lord Romilly. by a defendant disclaiming
or offenng to disclaim before putting in his answer or disclaimer 
is not very clear to me. It may be that he intended to use the 
word dtsclaimer in its technical sense, or he may have intended 
to include a disclaimer by deed or otherwise. Nor does he state 
what is to be the effect of a defendant disclaiming or offering to 
disclaim before putting in his answer or disclaimer. My 
impression is that he might have held that if, either before or 
after the dehvery of interrogatories,the defendant should disclaim, 
or he having offered to do so the plaintiff should refuse to accept 
a lsclaimer, and if, there being 110 special circumstances calling 
for an answer, one should be insisted upon instead of a 
isclaipier the defendant should be allowed his cbsts. I do not 

fancy that he intended to imply more than tliis, and I think that 
ot he and Sir W. Page Wood intended that there should be a 

disclaimer placed upon the record. Neither of them huwever 
clearly States this, and neither do they nor Sir James Wigram 
give any indication of the ngture of the special circumstance that 
would vary the general rule.
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Counsel for the defendant Ashdown relies upon IVard v 
Shakesha/t i Dr, & Sm. 269, and Woringv. Hubbs 12 Gr. 227!
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In the latter case the defendant offered a relcase of his interest 
before the suit was begun, and he had thus brought himself 
within the second of Lord Romilly's rules, and was allowed his 
costs. In the former of these cases a defendant, after suit begun 
and before appearance, notifieti the plaintiff that he disclajmed 
all interest in the subject matter of the suit and was willing that 
the bill should be dismissed against him without costs.

refused and the defendant answered stating that he did not 
claim and never had claimed any interest in the subject matter of 
the suit, or the mortgaged premises and had always been ready 
to disclaim, and asked his costs, wifich were allowed to him. 
The distinction between that case arad the present is, however, 
well exemplified by the case of TaUbot v. Kemshead, 4 K. & J. 
93. The bill was filed to establish an equitable mortgage of 
lands from the defendant Walker to the plaintiff, and it alleged 
that three other defendants claimed an interest in the premises 
under an alleged ponveyance from the defendant Walker to them. 
After the bill was filed these defendants notified the plaintifFs 
solicitors that sipce the filing of the bill Walker had revoked the 
conveyance and that they did not claim any interest in the 
premises. “ But,” the reporter says,“ they did not go on to offer 
to have the bill dismissed against them without costs."-'

V. C. Sir Page Wood in that case said, “ Where a defendant 
merely says by his answer, ‘I do now disclaim,’ not ‘I never 
did claim,’ which is the true form of disclaimer, btit ‘ Now, after 
bill filed, I disclaim,’ in all such cases the court has said that if 
he seeks to have the bill dismissed as against him he must bear 
his own costs. And the rule must clearly be the same whether 
he says this by his answer, as in the cases cited, or as here by 
notice given to the plaintiff after bill filed.” He held that these 
defendants should have offered, with their notice to allow the bill 
to be dismissed ås against them without costs, and that it was not 
incumbent on the plaintiff to ask this when the notice was given, 
and he refused the defendants their costs.

In Howkins v. Bennett, 2 H. & M. 567, ri, certain defendants, 
who were registered judgment creditors of the mortgagor, had 
assigned the benefit of their judgments before the institution of 
the suit, but no suggestion öi* the assignment had been entered 
on the register and the plaintiffs had no notice of it. It was 
held that the plaintiffs were right in making these defendants
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parties; but, upon an affidavit of the defendant’s solicitor that 
before answer, he had written the plaintifTs solicitor and explained 
fully the position in which the defendants were placed, and had 
offered to allow their, . .[n , . names t0 be struck out of the biH, and that
the plamtiffs solicitor had reqmred an answer, the bill was 
dismissed as agamst these defendants with costs incurred 
subsequently to the da.te of the letter of the solicitor.

Dillon v. Ashwin, ,0 Jur. N. S. „9, is another instance of a
disclaimmg defendant properly made a party being allowed his
costs when he had before answer notified the plaintiff that he 
had parted w,th h,s interest and offered to consent to a dismissal 

against him without costs, or to his name being struck out.
It appears to me, then, that the defendant 

have done more

as

Ashdown should 
than offer a release; he should have offered also 

to consent to a dismissal without costs. If the release had u 
given the plaintiff could not safely have dismissed the bill 
against him without such

been
as'

a consent.
In Coot' v. Macbeth, , Ont. Ch. Ch. 200, where the plaintiff 

took out an order dismissing his own bill, but did not provide in 
it for the costs of three defendants who had been served but had 
not answered, his order was set aside, V- C. Esten thinking 
he could not say that those defendants had incurred 
they might have instructed solicitors.

In Bissett v. Sirachan, 8 P. R. 
dismissed his

that
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.... . where the plaintiff had
Wlth costs before servicc. and it was shown 

that no answer had been drawn up, but that the defendant had 
instructed his solicitor, the defendant was allowed to tax costs of 
mstructions and of taxation of his bill.

own

prov.ding for the costs of the defendant Ashdown, the order 
migh have been set aside, and if he took an drder dismissing the 
bill as against Ashdown with costs he would be exposed to the 
nsk of havmg some costs taxed against him.

Ashdown was properly made a party, and the plaintiff has merelv 
proceeded regularly with his suit. These authorities show that 
the plaintiff was not obliged to step Out of the regular path 
ask the defendant to consent Io a dismissal without costs 
have Ashdown’s name struck out, but that he
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the circumstances, to continue his proceedings unless some such 
offer should be made by the defendant.

I think that the usual decree should be made for redemption 
or sale of the lands in question, for payment by Moore of the 
mortgage moneys and for delivery of possession, without provid- 
ing for payment of any costs of the defendant Ashdown. Under 
Perkin v. Stafford, 10 Sim. 562, it is not even necessary that the 
bill should be dismissed as against the defendant Ashdown.
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WRIGHT v. THE CITY OF WINNIPEG.

[In Equity—Full Court.]

Expropriation.—Dama ges in lieu of specific performance.— 
Presutnption against holder of unprorfuced document.— 

Dedication.

Deferidants took proceedings to expropriate lands of the plaintiff. The com- 
missioners awarded to the plaintiff $21,455, but the award was not confirmed 
by a judge, as required by the defendant's charter.
Held (overruling Dubuc, J.), that the award could not be enforced.

After the award the defendants agreed to give to the plaintiff, in exchange 
for the same land, two other pieces of land and $12,000. The plaintiff there- 
upon removed certain buildings, the defendants used the land for a Street, 
and the defendants paid the $12,000, but refused to convey the two parcels of 
land, alleging that they formed portions of streets.
Held (affirming Dubuc, J.), i. That a bill might be filed to recover damages 

for the breach of the contract, the deed from the plaintiff to the 
defendant having erroneously acknowledged receipt of the purchase 
money.

2- That the damages might fairly be placed at the difference between the 
$21,455 and the $12,000, without proof of the locality of the two 
parcels of land or their value, the defendants having had in their 
custody the documents by which the locality could have been proved, 
and not having produced them, but alleged their loss. Present

.
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Kili„e in the registry Office a plan of property shewing a Street or lane do=s 
"ot, m tlle absence °f »s=r by the public, amonnt to a dedication.

The only fact which ought to be noted, in addition to those 
appeanng m the former report of this case (3 Man. L. R. ,49) 
IS, w,th reference to the alleged dedication. There was in 
evidence a conveyance made by W. R'. Ross to Hussack, dated
5”. Apnl,<-^i7.7, of a ,ot shew» upon the plan which he had 
registered. TTiis lot was not, however, upon William Street 
but upon MamN^treet, which crossed the foot of William Street’ 
and was the principal Street in the city.

/. F. Bain and W. B. Mulock for plaintiff.
./• S. Rwart, Q. C., and D. Glass for defendants.
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Tavlor, J., delivered the jtidgment of the Court-.(a)—
The plamtift files his bill alleging that he owned certain land 
the Wlni'ipeg; that the Corporation, desirous of

widenmg William Street, took proceedings under the provisions 
or the city charter to expropriate a part of his property for that 
pur pose; that commissioners or arbitrators were appointed in 

provided for by the charter, who made a report or award 
hndmg $21,455 as the proper sum to be paid him for the part of 
h.s property proposed to be taken, together with a sum of $300 

allowance for the cutting down of apart of one of his 
biiildings, and for the payment of $4,000 to a tenant of his for 
his interest in part of the property. The bill then goes 011 to 
allege that before the necessary steps were taken for the ponfirm- 
ation of this report or award, the Corporation opened up negoti- 
ations with him for a modification of the terms upon which thev 
could acqmre the property, which ended in an agreement being 
come to that he should convey to the Corporation the land 
proposed to be takén, that the Corporation should pay to him 
the sum of $12,000, to the tenant $4,000, and convey to the 
plaintiff two parcels of land, the first of which is described in 
he bill by metes and bounds, and the second generally as the 
nangular piece of land lying in a particular direction with 

reference to the first described piece, and should also pay all 
costs lncurred on the expropriation proceedings. The bill
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further alleges that the plaintiff conveyed to the Corporation the 
land to be conveyed by him, that they took possession of it, and 
it is now used and enjoyed by the citizens as a Street or 
thoroughfare. The bill then goes on to allege that the Corpora
tion have refused to pay him the sum of #9,755, or to g i ve him 
a good title to the two^parcels of land. It then submits that 
should the Corporation not carry out the terms of settlement 
they should pay the plaintiff the sum of #9,755, witK interest, 
being the balance remaining unpaid to him under the award and 
report. The prayer of the bill is that the Corporation may be 
ordered to give him a good title to the two parcels of land, or 
to pay him the sum of #9,755 with interest.

The defendants by their answer deny the plaintiff’s ownership 
of the lands in question ; they admit that certain expropriation 
proceedings were taken, but not that they were of such a nature 
as to be binding upon them. They then allege that being 
wrongly informkl as to the plaintiff’s title they paid him the 

#12,000 and #300, the #4,000 to the tenanl, and a large amount 
of costs, and the plaintiff executed a deed to them, but that -the 
lands were in fact part of a public highway, William Street, and 
that they got no value for the money they paid, and they never 
accepted the deed; also, that they never agreed to give the 
plaintiff a good title to the lands which he claims should be 
conveyed to him; that they never owned the lands, and cannot 
now convey them to the plaintiff. By way of cross relief they pray 
that the .plaintiff may be ordered to pay them the sums of 
#12,000, #4,000 and #300, and the costs paid by the defendants, 
with interest on all these sums.

wo
sht
pul
sio
Th
by
wai
Acl
Ha
tior
plai* !
beg
and
that
the
higl
willi
for,
plaii
the

: :l
the
city
neve
remt

: TI
of tl
liaVe
settlf
there

5

The plaintiff cannot, in my opinion, rely upon the expropria
tion proceedings or the report or award made by the commis- 

That award never was confirmed in the manner
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provided for by the city charter, and was, [n fact, superseded 
by the agreement come to for payment of #12,000, and the 
conveyance of the two parcels of land. Upon that, it seems 
to me the plaintiff must stand or fall.

: I

The defendants’ contention is that the land proposed to be 
taken is, they now find, a public Street, and a dedication of 
it to the public by one Ross is set up. That contention, I 
think, fails; there was no such dealing with the lgnd by Ross as
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would amount to a dedication. The mere filing of a plan 
showing a Street or lane does not, in the absence of user by the 
public, seem to amount to a dedication. Then as to the posses- 
sion and occupation of the property, the evidence is conflicting. 
The weight of evidence, however, is in favor of the possession 
by Bannatyne and the plaintiff. It may be that the possession 
was not such as would have given a title under the Manitoba 
Act, according to the judgment of my brother Killam in 
Hanovtr v. Schultz. It was, however, possession with the sanc- 
tion and under the license of the Hudson’s Bay Company. The 
plaintiff was undoubtedly in possession when the defendants 
began to move in the direction of the widening of the Street, 
and had been so for many years. Even if it should be found 
that the plaintiff had not an absolute title, he had possession, and 
the right of the defendants to the land as being part of a public 
highway is by no means so clear that they may not have been 
willing, and that it may not have been to their advantage, to pay 
for .getting possession, and a conveyance of such title as the 
plaintiff had. They have got all they bargained for, and after 
the evidence as to
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the deed executed by the plaintiff being in 
the hands of the city clerk, sent by him by a messenger of the 
city to be registered, it is idle for the defendants to say that they 
never accepted that deed. The plaintiff conveyed the land and 
removed the part of his buildings which he was to remove.

The case seems to me, not one of the defendants in ignorance 
of their rights contracting to purchase and paying for what they 
haVe since discovered to be their own property, so much as a 
settlement respecting property about the ownership of which 
there might be a question.

The plaintiff seems éntitled to have the agreement he made 
specifically performed. But the defendants say they cannot 
perform it, for they do not own the land which they agreed to 
convey to him, and they cannot acquire it, for the purpose of 1* 
conveying, for it also, they say, forms part of a public highwayl 
If they cannot, then the plaintiff is entitled to damages or com- 
pensation. Can he have that in this suit ? The Court cannot 
decree specilic performance, for it is conceded by both parties 
that the defendants cannot give a title, If specific performance 
cannot be decreed, the Court cannot award damages under the 
provisions of .the Queen’s Bench Act, 1885, s. 9, s-s. 14, for that
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is no wider t han Lord Cairns’ Act in England. Propérly, I 
suppose the plaintiff *s remedy should be by an action ät law for 
damages. I do not think the 49 Vic. c. 14, s. 1, will help him 
in this suit, for it was begun before that Act was passed, and the 
section cannot! be construed as having a retrospective effect. I 
incline to think, however, that he has, in a case like the present, 
a good ground for bringing his suit on the eqiiity side of the 
court. Were he to sue on the common law side, he might be 
met by his own deed, which acknowledges receipt in full of the 
consideration for it.

The bill as it stands, prays in the alternative for a specific 
performance of the agreement, or a payment of the $9,755. It 
is true that is spöken of as the balance remaining unpaid under 
the award, while propérly it should be claimed as compensation 
for the defendants’ failure to give him the two parcels of land. 
To permit an amendment now, such as will put this bill in that 
shape, could not in any way prejudice the defendants, and the 
plaintiff should have leave to so amend.

The question remains—What would be the proper amount of 
compensation ? Because the plaintiff and defendants agreed that 
instead of proceeding with the expropriation award, which gave 
the plaintiff $21,755, the defendants should pay $12,000, and 
convey certain lands, it does not by any means follow that the 
lands were worth the difference, $9,755. What the plaintiff 
would propérly be entitled to by way of compensation would be 

the value of these lands which he has not got.
It is argued that there is nothing before the Court by which 

this can be determined, for the lands are not certainly described; 
as to part, indeed, it is said, that from the description given the 
exact locality even cannot be ascertained. But whose fault is this? 
The defendants have in their possession what would place the 
exact description and location of the parcels of land beyond ä 
peradventure.

* The resolution of 5th February, 1883, passed by the council, 
plainly refers to some plan or sketch oC the property, because the 
piece to be conveyed by the plaintiff is spöken of as the piece of 
land set forth on the plan of said property marked red, and the 
piece to be conveyed to plaintiff by defendants as marked blue. 
Thén the resolution of 27th March, 1883, which is for carrying
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out the agreement come to, speaks of proceedings being taken 
“ t0 vest ln the 5310 A- Wright the land described in the hereto- 
annexed paper-writing.” Now, although copies of these resolu
tions are produced, neither the sketch nor “ the annexed paper- 
writing is produced. Singularly, both are said to be lost. 
Under such circumstances, may not the value of the land not 
conveyed be very fairly put down as equal to the remainder of 
the arnount awarded. The defendants cannot, when they fail to 
produce the documents which would enable the Court to direct an 
enquiry, and which might justify a reduction in the arnount,
the lmdathemSelVCS '’ardly ^ ^ Val"e be'ng pUt “pon

Ihe rehearing should be dismissed and the 
brother Dubuc affirmed with
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Rehearing dismissed and decree 
affirmed with costs.
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7. D. Cumberland, for plaintiff.

J. H. D. Munson, for defendant. .
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[tbt/i December., r886.]'
Killam, J.—This action is brought upon a replevin bond in # 

the statutory form, the breach alleged in the declaration being
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that the plaintiff in replevin did not prosecute his suit with effect 
and without delay.

The defendants’ fourth plea is pleaded only to so much of the 
declaration as alleges t hat Ni. kel, the plaintiff in replevin, did 
rtot prosecine his suit with effect, and alleges that the replevin 
suit was “at the commencement of this action and still is 
pending and undetermined.”

The replication demurred to is pleaded to this plea, "and in 
substance alleges that the writ of replevin was issued on the 4th 
day of October, 1883, the declaration filed on the 6th February, 
1884, the pleas on iath February, 1884, and issue joined on the 
aoth February, 1884, without any demand for a jury, that notice 
of trial was given by Nickel for the Assizes held on the 4th 
March, 1884, and the record then entered for trial, but that 
Nickel did not proceed to trial, but during the Assizes, and more 
than a year and nide nionths before the commencement of this 
suit, Nickel withdrew his record and prevented the trial of the 
replevin suit at that sitting and that Nickel has not since given 
any other notice of trial or attempted to take any other step or 
proceeding whatever in or in connection with the suit, though 
he might have done so, and no step has in fact been taken in 
that suit since the withdrawal of the record, and that the 
defendant in the replevin suit in no way prevented Nickel 
from proceeding, or delayed him, and there was no stay of 
proceedings preventing or excusing Nickel from proceeding 
to trial. v 8

«

It is contended on behalf of the .plaintiff, both that this 
replication is a sufficient answer to the plea of pendeney of the 
replevin action, and that the plea itself is no answer to the part 
of the declaration to which it is pleaded.

It appears to me that the case of Brackenbury v. Bell, 12 East 
585, is a direct authority that while the replevin action is 
pending there is no breach of the condition to prosecute with 
effect, and that the plea is a sufficient answer to the portion of 
the declaration to which it is pleaded. I think also that the 
same case shows that a replication to such a plea must show the 
replevin action to be terminated, and that this replication does 
fiot show it.
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th effect This view of Brackenbury v. Bell was clearly taken by the 

Court of Queen’s Bendh of Ontario, in Vbelsh v. 0'Brien 28 U. 
C. Q. B. 405.1 of the 

-ifl, did 
eplevin 
still is

For the contrary view thére is a very strong expression of 
opinion by Tmdal C. J. in the course of th* argument in Rider 
v. Edwards, 3 M. & G. 207, but though Efckine J. in his judg- 
ment in that case appears to imply that he shared the opinion 
thus expressed by Tindal C. J., yet the learned chief justice 
and the other members of the court, who gave separate judgments, 
did not base their decision upon that ground, and the point 
appears not to have been really involved in the question deter. 
mined. Besides Tindal C. J. gave as authority for the opinion 
ffarnson v. Wardle, 5 B. & Ad. 146, 2 Nev. & M. 703. This 

case ltself did not itlvolve a decision of the question and 
1 not tum upon it; though during the argument some remarks 

were made upon the point by Parke J. In 5 B. & Ad. 153 he is 
reported as having said, “ where the breach atleged is that the 
plaintiff in replevin did not prosecute his suit with effect, 
sufficient answer to show
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answer where the breach also is, as in this case, that he did 
not prosecute without delay". In , Nev. & M. 706, heis, however, 
reported as having said, “ The plaintiff is bound 
with effect.

no

to prosecute
In order to do this he must do all that is necessary 

to bnng the suit to a successful termination. He must take steps 
to compel an appearance. There are many authorities which 
show that the plaintiff is bound, if the defendant do not appear, 
to sue out a pone per vadios, distringas, and alias and pluries 
dislnngas, T,dd’s Pr. 4,7, 9th Ed". I have examined all the 
tases cited in Tidd at the reference given to which I have had 
access, and I have found none which in any way touches the 
contention that a failure by the plaintiff to take one of these steps 
is a breach of the condition to prosecute with effect. I 
however, conceive that the failure would be 
were that the suit

t this 
of the 
e part

2 East 
ion is 
1 with 
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does

can,
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was out of court, and I fancy that it was this 
idea that Parke J. had in view in the remarks cited. There may 
be such an explanation as this which would particularly harmonize 
■ie two reports. At any rate it is not made clear that Parke T 

held a view opposed to that which I take to be determined by 
rackenbury v. Bell, and some of the remarks of Denman C J 
de,lverlnS judgment in Harrisen v. Wardle seem to favor that
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view, though, as the.breach in question was in not prosecuting 
without delay, as well as for not prosecuting with effect, the 
point was, as I have already said, not strictly involved.

Morris v. Mathews, 2 Q. B. 293, cited for the plaintiff, 
determines nothing upon this point. It shows only that the 
defendant’s attorney or counsel thought it safe to show that the 
plaintiff in replevin had proceeded with diligence until death, 
and the case decides that an abatement by death did not work a 
breach of the condition to.prosecute with effect.

The plaintiffs counsel refers to Axford v. Perrett, 4 Bing, 
586, as determining that the facts set up on this replication really 
show a termination of the replevin suit. There the breach was 
for not prosecuting with effect and without delay, and it was 
shown at the trial that for more than two years previous to the 
action on the,bond the defendant hati taken no step in the 
replevin action, but that shortly before the action on the bond 
he had applied to the county clerk to ehter continuances and 
proceed with the cause which was refused, the clerk alleging that, 
after three courts had elapsed without any proceedings being had, 
the cause was out of court.

A verdict was entered for the plaintiff, the learned judge at the 
trial being of opinion that the defendant had not proceeded with 
the replevin suit without delay. On motion to set aside this 
verdict the court held that “after the time which had elapsed 
without any proceedings, the replevin cause, by analogy to the 
practice of the higher tribunals was out of court, and that, at all 
events, the defendant had not prosecuted his suit without delay."

What was referred to in the practice of the higher tribunals or 
what was the stäge at which the cause had arrived in the inferior 
court does not appear. I cannot take this as an authority that 
the replevin action now in question is out of court under the 
circumstances alleged in the replication. Either party, upon 
giving the proper notice can have it proceeded with. It may 
yet, so far as I know, be proceeded with and, perhaps, determined 
in favor of the plaintiff in the replevin action. The latter con- 
tingency may be very unlikely, in view of his evident want of 
faith in his right of action, but still it is impossible upon this 
demutrer to say that it may not happen.
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lecuting 
ect, the

I might also refer to the cases of Balsky v. Hoffman 13 Penn 
St. 602 and Perreau v. Stvan 5 B. & C. 300 and the verv learned 
argument of Mr. Cray, counsel for defendant in Jackson v. 
Hanson 8 M. & W. 478 as supporting the view which I take 
Authorities upon the question

»laintiff, 
:hat the 
that the 
I death, 
work a

... are very meagre, probably from
the infrequencyof bonds in which the condition does not extend 
to a prosecution without delay, and Bracktnbury v. Ptll seems, 
indeed, the only case decisively in point.

In my opinion it is a sufflcient answcr to the al legation of a 
breach of the condition to prosecute with effect to show that the 
replevin action is still pending, and this seems to me to determine 
all questions raised on this demurrer.
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If this be so, mere delay 
m proceeding, as long as the delay does not put the parties out 
of court, is not a breach of such a condition, and the condition 
to prosecute with effect is separate and distinct from 4he 
condition to prosecute without delay, just as in Perreau v. B c van 
and many other cases it has been distinctly laid down that the 
condition to prosecute is entirely distinct from that 
goods if a return be adjudged.

It must follow, I think, that the defendant could plead separ- 
ately to the breach of the condition to prosepute with effect • 
and that the replication, which shows the action to be still 
pending, is no answer to theplea. •
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WACDONALD v. Mc ARTHUR. in th

ant,
Discovery as to accounts before decree.

In a partnership bill there were some general charges of misapplication and 
misappropriation of moneys. The right to a decree for account was conceded 
but the defendants refused, upon examination, to answer questions based upon 
the general charges.
Held. 1. ‘That the defendants were bound to answer, even though the ques

tions related to matters that would be referred to the master and not 
determined at the hearing.

(Elmer v. Creasy, L. R. 9 Ch. 69, approved).
2. Although the charges might not have been sufficiently specific upon

demurrer, yet the defendants having answered, they were precluded 
from refusing to answer fully.

3. Some of the questions were directed to the defendants dealings with
the “ Pruden Farm.” The defendants swore that this farm was not 
an asset of the firm, but they were nevertheless ordered to give a 
full discovery respecting the property.

(Monkman v. Robinson, 3 Man. L. R. 640, distinguished).

H. M. Howell, Q. C., and T. S. Kennedy for plaintiffs.
J. S. Ewarty Q. C., and J. Denovan for defendants.

[uth of Oetober, /886.]
Killam, J.—It appears to me that Elmer v. Creasy L. R. 9 

Ch. 69, is decisive against the defendanVs contention that he is 
not obliged before the hearing to answer questions relating to 
matters that would be referred to the master and not determined 
at the hearing. Lord Chancellor Selborne in that case consid- 
ered and reviewed the practice very fully, and after examination 
of a large number of other authorities I am prepared not only to 
submit to, but also to concur in his view. 
that the plaintiffs are entitled to a decree for an account distin- 
guishes this case entirely from Lockett v. Lockett, L. R. 4 Ch. 
340, Merchants Bank v. Tisdale, 6 Pr. R. 51, and other similar 
cases, from which it would appear that the court may relieve the 
defendant from answering as to accounts under some circum- 
stances where the right to an account is denied, but not even that
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m all cases of denial of the right the court will so interfere 
Whether the hearing would be postponed to allow the continu- 
ance of sucli an examination is an entirely different question.

Upon the other point raised, an objection to certain charges 
in the bill not being sufficiently specific, I think that the defend- 
nt, by having answered them partially, is precluded from refus- 

ing full discovery.
In Bleckley v. Rymer, 4 Drew. 25,, V. C. Sir Richard 

Kindersley distinctly lays down the principle in these words : 
“If the matter as t0 which discovery is songht may be directly
or indirectly material for arriving at a decision the defendant must
give the discovery. If the defendant meäns to say that, on 
the face of the bill the discovery is immaterial, he should 
have demurred. If his case is that the bill omits a material fact 
and that fact shows the discovery to be immaterial he should 
havepleaded.”

I think that the defendant cannot now be permitted to refuse the 
discovery on the ground that the bill should be held to be in part 
demurrable. 1

Dickson v. Covert,, 2 Ch. Ch. 342, is not applicable, as there 
are charges in the bill on which the questionsare based, the only 
objection being that they are too generally framed.

It is certainly not necessary for a plaintiff to make a distinct 
allegation of the existence ofevery subordinate fact which would 
go to prove the charges in his bill. I have not considered 
whether the charges are sufficiently specific to have been found 
good upon demurrer, but for the purposes ofthis motion I con- 
sider them to be sufficient, and I think the defendants having 
to some extern answered all, and having demurred to no part of 
the bill, that the plaintiffs are entitled to discovery of any facts 
that may be material under them without alleging what 
be merely evidence of the truth of the allegations which 

Questions ansing in this way are not to be governed by quite 
the same principles as I considered in Monkman v. Robinson to 
l)e applicable to examinations after judgment for the purposes’ of 
discovery of assets of the judgment debtor. There the attempt 
was to examine the debtor as to the affairs 0/ p third party with 
the mere hope of establishing a personal interést of the debtor in 
such affairs, and I considered that the questions ought to be
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as to show themselves to be in fact material to the objects of the 
inquiry, while in Bleckley v. Rymer, 4 Drew. 251, Forbes v. 
Tanner, 9 Jur. N. S. 455, Hatnbrook v. Smith, 17 Sim. 209, and 
many other cases it is clearly shown that it is necessary only that 
the discovery may be material for arriving at a decision.

It appears to me that such is the case with all the questions 
here objected to. It is true that it is objected that the Pruden 
farm is not an asset of the firm and the account not strictly a 
fihn account. I do not think it necessary that it should first be 
established that every single piece of property in that position is 
the firm’s.

Hatnbrook v. Smith, 17 Sim. 269, Unsworth v. Woodcock, 3 
Mad. 432, Chichester v. Donegal, L. R. 4 Ch. 416, and many 
other cases show that discovery as to accounts may be allowed 
before hearing, pven where a right to the accounts is denied, 
and what does in fact appear as to this account is, in my opinion» 
sufficient to show that the plaintiffs should have full discovery 
respecting the property and the dealings with it. Beynon v. 
Morris, 10 L. T. N. S. 710, supports this viewas to the exact 
nature of the discovery sought.

I think the plaintiffs also entitled to full explanations of the 
Scott account.

The usual order should be made for thedefendant Dexter to at- 
tend for further examination at his own expense, the costs of the 
application to be costs in the cause to the plaintiffs in any 
even t.
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WOLF v. TAIT.

[In Appeal.]

Commission Agent—Variation of Terms—Amount 
mission.

The plaintiff was employed by the defehdaut to sel! for him certain lands 
upon certam terms. He found a man willing to purchase npon less ad van- 
tageous terms.

HM, That the defendant, having accepted the purchaser and ratified the 
variation of the terms, was liab^t for the plaintifTs commission.

The grounds upon which the finding of a judge upon a queation offact 
will be reversed, discussed.

An agent is usually entitled to commission upon the whole amount of the 
purchase money whether paid in cash or sen,red by mortgage; hut wherc the 
owner himself conducts a part of the negotiations a verdict calculated upon 
the cash payment was not disturbed.

J. S. Ewart, Q. C., and C. P. Wilson shewed cause. Even if 
defendant placed his price at *250 per acre, yet defendant accepted 
the purchaser and made a bargain with him, and is liable upon a 
1umtum meruit Wycottv. Campbell, 3, U.C.Q.B., 584; Grern 
v. B ar t lett, 14 C. B. N. S. 681; Bayley v. Chadwick, 36 L.T.N. 
S.-740; Wi/kinson v. Alston, 41 L. T. N. S.

H. M. Howell, Q. C., and J.J. Cutran. If there was anv 
agreement it was that the plaintiff should find a purchaser at 
$250 per gcre. The land having been sold at #210 per acre 
the plaintiff is entitled to nothing : Fraser v. Wyckoff, 63 N.' 
V. 448 i Wyhe v. Marins National Bank, 61 N. Y. 416 ■ 

■ Sibbaldy. The Bethlehem Iron Co., 83 N. Y. 378, 381, 3'.
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Killam, J., delivered the judgment of the Court. (a)

This adtion is brought to recover commission on a sale of 
lands claimed by the plaintiff to have been effected through his 
mtroduction of the purchaser to the defendant. Shortly the

(a) Present tiubuc, Taylor, Killam, JJ.

ij >
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plaintiff claims that the defendant authorized him, as a real estate 
agent, to find a purchaser for the lands at $250 per acre, there 
being 361 acres ; that he spoke of the land to one Calloway and 
introduced Calloway to the defendant as owner, took part in 

1 conversation between the defendant and Calloway respecting the 
sale, and otherwise recommended the purchase to Calloway; 
that after considerable negotiation between Calloway and the 
defendant, conducted largely apart ‘from the plaintiff, the 
defendant himself finally effected a sale to Calloway at $210. per 
acre, the plaintiff not being present ; and that the transaction 
completed by the payment of 5840,200 and the giving ofa mort- 
gage for $35,610.

The plaintiffs evidence as to the introduction of Calloway to 
Tait and the plaintiffs participation in the preliminary negotia- 
tions is corroborated by CalloWay, and to a slight extent by 
Walter Moore, bookkeeper of the-plaintiff.

On the other hand, the defendant positively contradiets the 
plaintiff sWements of his having employed the plaintiff to find 
a purchaser tdr the land, and of the plaintiff having introduced 
Calloway to him or being instrumental in procuring the sale to 
Calloway. The defendant’s evidence was corroborated to some 
slight extent by t^at of Mr. Walker, prothonotary of the Court, 
who was, as the defendant and himself both say, employed to 
find a purchaser for the land, and who claimed to have first in
troduced to Calloway the subject of the purchase and to have 
brought Calloway and the defendant in to negotiation with each 
other. Walker gives evidenet/ of some circumstances apparently 
inconsistent with the evidence of the plaintiff and Calloway.

The case was tried before the Chief Justice without a jury when 
he entered a verdict for the plaintiff for $1,005, being 2^ per 
cent. on the portion of the purchase money paid, $40,200, 
ing to the “ plaintiff leave to move to inerease the verdict to 
^i>895*25, if the Court should think him entitled to commis- 
sion on the whole sale, and to the defendant leave to move to 
enter verdict for him if the Courf think there is no cause of 
action shown in the evidence.”

The defendant obtained a rule tiisi to set aside the verdict and 
enter a verdict for the defendant, on the ground that “ the ver
dict was against law evidence and the weight of evidence, and 
pursuant to leave reserved.” * The plaintiff also obtained a rule
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nisi to increase the amount of damages to $2,144.80 or such other 
as the Court should think proper, the excess over $1,895.25 

being for interest. Both rijles were argued in Trinity term last.

A question of law and two questions of fact are raised upon 
the former of these rules.

It is contended by the defendant’s counsel that even if Wolfs 
' account is correct he is entitled to no commission, as he did not 

find a purchaser at $250 per acre, the price at which the property 
was placed in his hands.

It will be convenient first to examine into the law upon the 
subject.
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In Mansell V. Clements, L.R. 9 C.P. 139, it appeared that the 
plaintiffs were employed by the defendant to find a purchaser for 
his house, held as leasehold property, the terms being that the 
plaintiffs were to liave 5 per cent. commission on one year’s rent, 
and 2'/i per cent. on the amount received as premium ; and if 
the house were disposed of without the plaintiffs intervention, 
they were to have one guinea for their trouble. One Upton 
looking for a house saw a notice upon the defendant’s and called 
at the door when he
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told by a servant that a wedding party 
was going on there, and he left saying that he would call again. 
Afterward he went to the plaintiffs office and inquired there for 
houses when he was given cards for several, the defendant’s being 

He looked through the house and, after some negotia- 
tion with the defendant, effected a purchase at a 'premium over 
the rent. Upton stated in his evidence that when he left the 
house on the first occasion he abandoned all notion of purchas- 
ing, hut when he learned from the plaintiffs what was asked he 
went back. It was held that there was sufficient evidence towar- ■ 
rant the jury in finding that the sale 
plaintiffs. .
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In Cunard v. Van Of fen, 1 F. & F. 716, an action by brok. 
ers for commission on the sale of a ship, it appeared that different 
brokers had been employed who, unknown to each other, had 
negotiated with the party who made the purchase. Several brok
ers testified that under such circumstänces the one who first in- 
troduced the purchaser to the seller was entitled to receive his 
commission. Erle, C. J., said, in charging the jury, “ No doubt 
the law is clear that the broker who first introduces the
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chaser although the negotiation is completed hetween the prin
cipals, is entitled to commission. * * * Was the purchaser 
found through their introdiiction ? If so, find for the plain-

18
il"81 fottili

tht
*1

effi
In Green v. Bartlett., io Jur N. S. 78, there was an agreement 

hetween the plaintiff and the defendant by which the defendant 
mstructed the plaintiff to proceed to a sale by public auction or 
otherwise of the whole island of Herm, etc., the defendant to pay 
a commission of £2. 10 s. per cent. on the price obtained. The 
plaintiff put up the propertyat auction, but got no bids which he 
could accept, and no sale

act
ma
age
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ing

thus effected. The plaintiff then 
wrote the defendant that he could obtain a loan on the property 
and would withdraw it from sale at present. A few days after 
the defendant entered into treaty with a Mr. Hyde for sale of the 
property to him. ,Hyde had seen the plaintiff1» posters advertis- 
111g thwproperty for sale and was present at the auction, and when 
he found it not sold he communicated directly with the defendant 
"h° artanged a sale with him without the plaintifTs intervention 
A verdict was entered for the plaintiff for the full commission. 
On an application to set this aside, Erle, C. ],, said, " I am of 
opinion that this ruie should be discharged. The agreement 
States that Green was to have £2. 10 s. per cent. commission 
if the estate were sold by him. The esta te
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■ was not sold by him
strictly, but after he had used his best endeavor to effect a sale 
and failed, then Bartlett and the purchaser came to an under- 
standing on the matter. * * * It has always heen held 
ttoit the agent is entitled if he has contributed to bring about 
the sale.” And Williams, J., said, “ Whether the sale

a question of fact, and I am of 
the direct consequence of the acts of
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In Bray v. Chandlcr, 18 C. B. 718, the plaintiff qlaimed from 
the defendant damages for breach of a contract to employ him 
for a certain time as agent for the defendant, and also commis- 
sions for letling certain housesfor the defendant. 
claim the evidpnce was that the tenants

I
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On the latter 
introduced by the 

plaintiff, but that the agreements for letting were negotiated by 
änother agent. A verdict was obtained by the plaintiff on both 
claims, and while the amount of the verdict was reduced by the 
Court, pursuant to leave reserved, by striking out the damages

were
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for Tireach of thce prin- 
irchaser 
i plain-

contract to employ, it was allowed to stand for 
Ihc full amount ofthe commissions.

In Curtis v. Nixon, 24 I,. T. N. S. 708, Willes, J., said, “The 
elfeet of Green v. Bart lett upon a case of this kind,” (an 
action for commissions for procuring tenants) “is merely to 
make the landlord liable when no agreement is made by the 
agent, but when the landlord makes an agreement with a per- 

whom the agent introduced for that purpose. ” And Keat- 
*n8> J-1 said, “ A house agent can claim only upon the rent of 
wliich his intervention has been the proximate cause.”

1'robably as good a statemerit of the law as can be found in the 
line of the
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just referred is that given by Field, J., in Sibbahi 
v. The Bethlehem Iron Co., 83 N. Y. 378. “ The duty-f!F“~
( the broker) “ undertakes, the obligation he asstimes as a condi- 

' dition of his right to demand commissions is to bring the buyer 
and seller to an agreement. * *
broker must of necessity be present and an active participator in 
the agreement of buyer and seller when that agreement isactual- 
ly concluded. He may just as effectually produce and create the 
agreement though absent when it is completed and taking 
part in the arrangement of its final details. In Lloydv. Matthews 
(51 N. Y. 132) the phrase used was that the broker was entitled 
to reward when the sale was cflected through his agency as the 
procuring cause. And in Lyon v. Mitchell (36 N. Y. 237) the 

> hroad language is used that his eIförts must have led to the nego- 
tiations which resulted in the purchase of the vessel. But in all 
the cases, under all and varying forms of expression, the funda- 
inental and correct doctrine is that the duty assumed by the brok
er is to bring the minds of the buyer and seller to

cases

* We do not mean that the

nu

*

an agreement
/or a sale and the price and terms on which it is to be made, and 
until that is done his right to commissions does not 
* * It follows as a necessary deduction from the established 
rule that the broker is n‘ever entitled to commissions for 
ressful efforts. The risk of failure is wiiolly his. The reward 
comes only with his success. That is the plain contract and con- 
templation of the parties. The broker may devote his time and 
labor and expend his money with ever so much of devotion to 
the interests of his employer, and yet if he fails, if without effect- 
mg an agreement or accomplishing a bargain, he abandons the 
elfort, or his authority is fairly and in good faith terminated he

accrue. *
I from 
y him 
mmis- 
latter

unsiic-

>y the 
:d by i
both

iy the 
nages



i

64 MANITOBA LAVV REPORTS. 1887VOL. IV.

gains. no right to commissions. He loses the labor and effort 
/ which were staked upon success. And in such event it matters 

that after his failure and the termi nation of his agency what 
he has done proves of use and benefit to his principal, 
multitude of cases that must necessarily result. He may have in- 
troduced to each other parties who otherwise would never have 
met; he may have created impressions which under other and 
more favorable circumstances naturally lead to and materially as
sist in the consummation of a sale; he may have planted the very 
seeds from which others reap the harvest; but all that gives him . 
no claim. It was part of his risk that fatiing himself, not 
cessful in fulfilling his obligation others might be left to 
tent to avail themselves of the fruit of his labors. * * * 
Where no time for the continuance of the contract is fixed by its 
terms either party,is at liberty to terminate it at will subject only f 
to the ordinary requirements of good faith.”
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Ihe latter part of this quotation brings me naturally to 
the consideration of some cases in which the agent has failed 
to recover as having been unsuccessful or having had his authority 
revoked ; but I think it best first to refer to a few cases bearing 
upon the effect of the change in the price from that first prescrib- 
ed by the defendant. - *

In Rimmer v. Knowles, 30 L. T. N. S. 496, it appeared that 
the defendant had instructed the plaintiff to sell an estate for him, 
agreeing to give him ^50 if he obtained a purchaser at ^2,000. 
'l'he price he afterwards raised to ^3,000. The plaintiff found 
for the defendant a builder who in his evidence said that he and 
the defendant agreed that he should purchase the land. Hewas 
to take it on interest at .£3,000, paying £150 per year, and he 
signed a lease for 999 years accordingly which gave him occupa- 
tion and an option to complete the purchase outright within 
twenty years. The Court of QueeiVs Bench held this to be sub- 
stantially a purchase, and that the plaintiff was entitled to his 
commission.

I11 IVycott v. Campbell, 31 U. C. Q. B. 584, the defendant 
agreed with the plaintiff that if the plaintiff would find a pur
chaser for his farm at $6,000, not less than $1,000 to be paid 
down, he would pay the plaintiff $200. The plaintiff found 
purchaser at $6,000, who would pay only $500 down, and the de-
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fewlant made the sale on those terms, and after concluding it he 
promised tne plaintiff the $200. He was held entitled to recover 
the amount.

In Keys v. Johnson, 68 Penn. St. 42;, the defendant had em- 
ployed the plaintiff as a real estate broker to sell a farm at pri
vate sale, the price fixed being $16,000. One Hazleton called 
and saw the property in the plaintiff ’s list, and the plaintiff 
described it to him. Hazleton wished to exchange city property 
for it, but the plaintiff said the defendant would not exchange. 
Hazleton then got the defendant’s address from the plaintiff and 
entered into direct negotiations which, without the plaintiff’s 
intervention, resulted in a sale at $17,000, the defendant taking 
some property in Philadelphia in exchange. It was held that the 
plaintiff was entitled to a commission. Sharswood, J., there said, 
“ tirokers are Parsons whose busiiiess it is to bring buyer and seller 
together. They need have nothing to do with the negotiation 
of the bargain. A broker becomes entitled to his commissions 
whenever he procures for his principal a party with whorn he is 
satisfied, and who actually contracts for the purchase 
property at a price acceptable to the owner. He must establish 
his employment as broker, either by previous authority or by the 
acceptance of his agency and the adoption of his acts, and also 
must prove that his agency was the procuring cause of the sale ; 
nnd when being duly authorized to sell property at private sale 
he has commenced a negotiation with a purchaser the owner 
cannot, while such negotiation is pending, take it into his own 
hands and complete it either at or below the price first limited 
and then refuse to pay the commission. * * * If the broker 
procures a person with whom a bargain is made upon any terms 
he is entitled to his commission unless there is something special 
in the contract of employment or the circumstances of the 
to preclude him.”

In Toppin v. Healey, 11 W. R. 466, the defendant had 
employed the plaintiff to negotiate a loan for him, the plaintiff 
to be paid a commission if he obtained the loan, but none if he 
he did not. Before the plaintiff had done anything in the 
matter the defendant wrote to him. varying the terms on which 
he woidd accept the loan. The plaintiff tried to get the loan on 
the new terms butTailed, and he then procured an offer on the 
original terms which the defendant would not accept.
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held that he could recover nothing, for the defendant could 
revoke the authority at any time being liable only for breach of 
the agreement, but the plaintiff had evidently accepted the varia
tion in the terms of his employment and could not afterward fall 
back ilj&m the original terms and claima commission for comply- 

' ing witä them.
XV '■

In Stmpson v. Lamb, 17 C. B. 603, the defendant had employ- 
éd the plaintilfs to sell anadvowson at ^15,000. Thecjefendant 
after the lapse of a considerable time sold it himself without any 
intervention of or assistance from the pläintiffs. There 
evidence of any specific efförts of the pläintiffs to sell or öf their 
having incurred any expense, and tliey we^e held entitled to 
nothing. Jervis, C. J., there said, “ There may be alsö a quali- 
fied employment1 under which no payment shall be demandablé 
if countermanded. In the present case I think the evidence 
shows that the employment was of that qualified character—like 
the case of the house agent or the ship broker—the pläintiffs 
undertaking the business upon an understanding that they 
to*have nothing if they did not sell the advowson, taking the 
chances of the large remuneration they would have received if 
they had succeeded in finding a purchaser. * * * if the 
case rested on the plaintiff's right to claim a compensation for 
work done and money paid, I am of opinion that there was no 
evidence of that here.”

In Tribev. Taylor, 1 C. P. D. gog^lie defendant had employ- 
ed the pläintiffs by letter in which he wrote, “ In case of your 
introducing a purchaser of all tli? premises, or part of them, of 
whom I shall approve, or in case of your introducing capitai of 
which I shall accept I could pay you a commission of five per 
cent. on the amount in either case.” The pläintiffs introduced 
one W. to the defendants, and W. advanced ^10,'000 of capitai 
on which they paid the pläintiffs the agreed commission. Sub- 

•> sequently W. made a further advanee to the defendants of
4,000 on which the pläintiffs claimed commission, though 

admitting that the advanee of ^4,000 Vas not contemplated 
when the other was made. It was held that they could not 
recover this.

These cases serve to illustrate very.well the principles upon 
which the agent is or is not entitled to his commission.
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In Si b bald v. The Bethlehem Iron Co., the defendants, after 
the plaintiffs had made several unsuccessful efforts to effect a
sale bonafide, revoked his authority, and afterwards they made 
through another agent a sale to the same parties with whom the • 
plaintiff was negotiating, but the other agent procured the pur- 
chaser quite independently of the plaintiffs. In Toppin v. Healéy 
there was a novation after which the plaintiff could recover only 
by fulfilling the conditions of the substituted contract. In Simp- 

Lamb the plaintiff in no way contributed to the sale. In 
Tnbey, Taylor the second transaction was one wholly indepen- 
dentokthat which the plaintiff had procured, though it may 
have arisen from the plaintiff having negotiated the first transac-
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Fras" v' Wyckoff, 63 N. Y. 445 ; Wiley v. The Marine 
National Bank, 61 N. Y. 416; Pearson v. Mason, 120 Mass!
53, and Moses v. Bierlmg, 31 N. Y. 461, are relied on by the 
defendanfs counsel. In Fraser v. Wyckoff, the ground of decis- 
ion was that no sale at all had been effected to fhe party pro- 
dnced by the agent as purchaser, but only a partnership arrange- 
raent made with him. Wiley v. The Marine National Bank ' 
really turned upon questions of evidence. These cases as well as ' 
Moses v. Bierhng and Fearson v. Mason are really Only relied 
on for expressions such as that in Fraser v. Wyckof, thatto‘a 
broker to negotiate the sale of an estate is not entitled to his 

purchaser ready and willing to com- 
plete a purchase on the terms prescribed by the seller and 
assented to by the broker.” And-the expressions are really 
quite correct, so far as they were a&licable to the particular cases 
m which they were used. For general application, however, 
they require such a qualification as was addqd by Cockburn, C.

I J., in Mason v. Glifton, 3 F. & F. 901, where he said, “ If A. 
employed B. to raise money for him and B. found the money for 
him, then A. could not, by merely declining to accept it, deprive 
B. of his commission. But if, on the other hand, B. is employ
ed to procure money upon certain terms and does 
upon those terms, then A. will not be liable to hi 
sion. Nor can B. in such a case claim

- rem"neration for trouble and labor for he has not donejlhat he 
was employed to do. * * * He (A.) would not^iable if
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the loans were not procured on the terms he authorized, but 
other terms, unless afterwards ratifie^ and accepted.

It is quite clear upon these authorities that the defendant 
might have refused to accept Calloway as a purchaser when pro- 
duced by Wolf, as he would not purchase on the prescribed 
terms; and there would then have been no liability for commis- 
sion. He might then have revoked the plaintifTs authority to 
sell and he might, subsequently, if acting quite independently and 
in good faith, have negotiated with Calloway directly or through 
another agent without rendering himself liable to the plaintiff. 
But upon the plaintiff -s evidence he did not do this, he accepted 
the benefit of the plaintiff ’s efforts, and without Ve vok in g the 
plaintiff ’s authority he dealt with Calloway, so^ far as the plain
tiff could know whatever may have been his own mental inten- 
'tionfas the party produced by the plaintiff under the authority 
given to the plaintiff. He would thus ratify and accept any 
variation in the terms of Wolf s employment, just as the agent in 
Toppin v. Healey accepted the variation in the terms prescribed 
by his employer.

Jt appears fröm the form of the terms in which the leave was 
reserved tWt it was intended to leave only this Ifegal question 
and not any question of fact to the Court. The verdict was not 

' éntered as a matter of form with the intention that the Court 
should determine all questions, but thelearned Chief Justicecon- 
sidered all questions carefully and gave his verdict as a jury upon 
the disputed questions of fact.

It is true that under the form of our statute we may in some 
sense review his decision upon the questions of fact, but it must 
be borne in mind that this court is not constituted a court of 
appeal from the verdict of a judge on issues of fact. As, in cases 
in which it appears plain that a jury has gone wholly upon an 
erroneous view, the verdict may be the more readily disturbedbyl 
the court than it could be if the reasons were unknown, so whenl 

****■'judge as distinctly given the reasons for his vdrdict it mayl 
happen, on the more careful and more discriminating examina-1 
tion that a case generally has upon* further argument before this I 
court, that the grounds are to be considered as so far untenable I 
that the dedsion of the judge on a question of fact would be free-1 
ly overrule^ But the court is not to substitute its own opinionl 
for that of the judge or the jury who gave the verdict; it must firstl
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ized, but 011 detérmine t hat the verdict cannot reasonablv be supported, not 
merely that the judges of the court would themselves have been 
ofadifferent opinion upon the same evidence. When the court can 
find that the verdict entered is clearly untenable t hen,and then only 
the court can proceed, in the case of the verdict being that of a 
judge, to exercise its own opinion and enter the verdict which 
the judge should have entered.
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I11 this case, we find it utterly impossible to say that the ver
dict of the learned Chief Justice is wrong. From the memoratj- 
dimi prepared by him, it is clear that he apprehended fully the 
diffieulty of deciding between the two entirely contradictory 
of testimony. It is true that he States that the defendant’s 
appearance impressed him favorably, but he says that he 

'account for the contradictions. It is evident that the plaintiff 
did not impress him unfavorably. It might be podsible that sorne 
of the other members of the court' might have attached less 
importance than did the learned Chief Justice to the finding of 
the second map with Calloway as it was argued we should; but, 

the other hand, they might not have happened to be as favor
ably impressed with the defendanVs appearance. There is 
nothing upon the face of the depositions to indicate that the 
plaintiff and his witnesses should be taken as unworthy of belief, 
and we cannot say that the Chief Jystice should not havebelieved 
thern. It appears impossible for us to express the opinion that 

a jury upon ■ upon the written notes of the evidence the weight of evidence is 
■ -very strongly upon either side. Even if we thought it somewhat 

say in somc ■ In favor of the defendant we could not undertake to disturb a 
but it must ■ verdict founded upon such directly contradictory testimony when 

i a court ofH tllcre are 110 important dircumstances in favor of the defendant.
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I have fotind more diffieulty in dealing with the question of 
the amount of danrages than with the finding upon the main 
issues’ from the faet that I cannot agree with the learned Chief 

vn, so when* Justice upon the application of-the principle on which he based 
rdict it may* his finding of the amount. The sale was one for *75,810, and' 
ig examina-* the, faet that a part o%he purchase money was secured by mort- 

t before this* gage and was payable in futuro does not appear to me to be 
r untenable* important in determining the amount of the commission, in the 
raldbefree-* absence of evidence that such was the custom. But upon this 
wn opinion* point also I think that the reservation of leave must be consider- 
it must fitst* ed as being for the determination of the legal question and not of
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the question of fact. Tak ing it that, upon the evidence, the 
usual commission was 2^ per cent, on a sale effected and com- 
pleted by the agent must it be said that a jury would be bound to 
allow commission at the full rate, where the agent does not effect 
a sale on the terms prescrihed, hut hands over the purchaser to 
the principal leaving to him, perhaps, the largest amount of 
trouble and labor iri negotiating the terms of sale.

In Wycott v. Campbell, where the terms of sale werespecifical- 
ly prescrihed and the commission for a sale on those terms fixed, 
the court held the plaintiff entitled when the sale had been 

somewhat different terms only to qilantum meruit. This was 
fixed at #200, as the defertdant had promised that amount. t :»*

In Murray v. Curry, 7 C. & P. 584, where one agent had, 
< ommenced the »egotiations with the purchaser and another had 
ytosed fhem, and evidence was given that in sucft a case the agent 
who Origmallyfound the purchaser should have a commission of
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two per cent.-, Lord Den män charged the jury that tliey were not 
bound to give the full commission, though what was usually paid 
was some evidence to regulate the decision of a jury. 
Here, the plaintiff and the other real estate agents spoke loosely 
of the uslial rate of commission as being 2% per cent. or 5 per 
cent, upon a Sale, according to the class of property. Prima 
facic this would be for sales cempletely negotiated by the agent. 
Whether there is usually any deduction where he does only a 
portion of the work is not stated. I think, then, that 
in a petition to say whether the amount allowed is absolutely 
right oAvrong. The case appears to be one-i» which a jury 
might have allowed the full rate of 2% per cent. Pn tlnyvhole of 
the purchase money, or tfiey might not, and in which the 
damages must be taken as
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wholly unliquidated with no definite 
basis upon which a jury could calculate. ' Looking at it in this 
light I do not think that we disturb-the verdict as to amount, 

say that it is either very excessive or very 
much below the amount that should be allowed.

can
because we canhot

The remarks made in McKenzie v. Champion upon the ques- 
tion of interest and the circumstance just mentioned that the 
amount of damages not necessarily certain show that we 
cafnnot increase the verdict by any allowance for interest.

was

4 Both tul'* discharged without costs.

V

^ j
Si

äSi*
l■B

Lg
BB

ai



t.
1887.VOL. IV. ROBINSON V. HUSTON. 7'

mce, the 
nd com- 
bound to 
ot effect 
haser to 
lount of ROBINSON v. HUSTON.

[In Appeal.]

A sug,mm for benefit of creditors-Business to be carried on- 
Reservation ofproferty exemptfrom execution.
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/\n assignment for the benefit of creditors contained the followtng cJa 
“Irovuledalwaysthatthesaid trus.ee sh,II have power and authority ifhe 

Uccm,“ exl,e,l,ent and f°r g=n=ral benefit of the creditors from time 
.0 ,,ne and as often as k shall d==m it proper ofthe proceedsofthe sates 
of the satd s ock to purchase goods and stoek for the purpose ofenabling him
, aSS°r .,and *" 0ft ,he Prese,it stock t“ >h= best advantage for the benefit of 

the creditors, but such purchase shall be made with 
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. . . party ofthe fitst part, notwilhstanding anything
omamed, shall have the right and privilege if h= so eleets within a 

reasonable t,me to reserve to himself out öf the goods and chattels and pro- 
perty hereinbefore conveyed and assigned such property as would be exempt 
from se,sure under execution according to the latvs ofthe Province of Mani-
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nothing in the said Act contained shall invalidate or make void 
any deed of assignment made and executed by any debtor for the 
purpose Of paying and satisfying rateably and proportionately and 
without preference or priority all the creditors of such debtor 
their just debts. * -

These clauses declare void confessions ofjudgment and assign. 
ments of property therein mentioned when made by persons in 
insolvent circumstances when so made or done with the intent to 
defeat his creditors or with intent of giving one or more of such 
creditors a preference or priority over the other creditors of such 
person.
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The deed of assignment in this is attacked because it pro
vides (hat the assignee may give to the assignor those portions of 
his estate which by law are exempt from execution. This statute 
is passed for the protection of creditors, and certainly cannot 
affect the disposaliof property over which the creditor cotild not 
in any event have a right to look to för the satisfaction of his 
debt. As early as the reported case McDonald v. McCal/um, 11 

' Gr. 469, it was permitted under the statute from which this 
statute is copied, to investigate the fact and see if any dass' of 
creditors obtained a preference over the other creditors of the 
person so assigning or by the particular disposition made of the 
debtor’s property.

This case is cited with approval in Ktrr v. Canadian Bank of 
Commerce, 4 Ont. 662, in which it was held that a provision for 
payment of any lien or chårge upon the assets assigned did not 
invalidate the assignment.

The statute was passed in tiie interest of creditors, and in my 
opinion no assignment good in other respects, will be rendered1 

1 void un less the creditors’ rights are interfered with. Those 
exempt lons the creditors never could have reached, and to hand 
them over under an assignment to the creditors would be more 
than the statute ever intended should be ,done, and exempfing 
them from the operation öf the deed of assignment does not, in 
my opinion, render the assignment void. It is a reasonable pro
vision which is one of the tests by which such deeds are tried.

It would be against the debtor’s interest to assign if he was not 
allowed that which he is allowed if he suffered his goods to be 
taken in execution.

i

1

i

m-d;-
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| Taylor, J.—Upon the argument we werelof opinion that the 
I defendant’s "contention, so far as it raised the question of the
i validity of the assignment to McArthur, failed. In face of the
i evidence of what occurred when the debtor made that assign-
I ment and delivered it to him, and his refusal tQ acijept, the evi-

I dence of subsequent conduct and of the statement made to the
I defendant’s attorney of his intention to act under the assign-
I ment, was too vague and indefinite to permit of our saying that
i the judgment of my brother Killam was wrong.

Two questions were raised, however, as to the validity of the 
second assignment, the one to Ross under which the plaintiffs 
claim title to the goods seized under defendant’s execution.

| The first of these was that the assignment is a conditional one, as 
it provides for the assignee carrying on the business which is an 
unreasonable provision, and one to which creditors cannot be 
required to submit.

The assignment provides that the assignee shall hold the estate 
assigned, upon trust to get in and collect the debts or sell and 
dispose of the same, and to sell and dispose of the real and 
personal property when and so soon as he shall deem expedient, 
in such mlhner, and on such terms, and either together or in 
lots, and either by auction or private sale, as he shall deem pro- 
per. Then, after provision being made for the payment of 
expenses, of dividends to creditors, and power being given the 
assignee tp settle and adjust claims against the estate and similar 
matters, the fbllowing proviso appears, “ Provided always that 
the said trustee shall have power and authority if he shall deem 
it expedient and for the general benefit of the creditors from time 
toTime and as often as he shall deem it proper out of the pro- 
ceeds of the sales of the said stock tp purchase goods and stock 
for the purpose of enabling him to assort and sell off the present 
stock to the best advantage for the benefit of the creditors, but 
such purchase shall be made with such view only and not with a 
view of continuing the business beyond a reasonable time.”

Owen v. Body, 5 A. & E. 28, in which the court held that 
a provision for carrying on the business.-and for the purchase of 
new stock by the trustee was an unreasonable one, was a case in 
which the creditors taking a benefit under the assignment 
required to execute it within a specified time and the court taking
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tlie wMe instrument and the provisions it contained into con- 
s.derat,on wereofopmion that the carrying on of the business

f thlV n ! “T WaS contemP'ated> and that the terms of the deed rnight make the executing creditors partners in the 
concern whjch was an unreasonable provision.

1 nnThepPreSent ™ is very like Th‘ Ontario Bank v. Lamont, 6 
„ ’47' There the assignment provided for the assignee

ff mg and, convertm8 int° money, “ all such and so much of 
the personal estate and effects as shall not be necessary to be 
kept for the purpose ofenabling the party of the second part his 
executors or administratörs to carry on tHe business which the 
party of the first part has hitherto carried on or winding it up to the 
best advantage.” That was held not an unreasonable provision. 
Chancellor Boyd said, “ The duties ofassignees under these instru
ments areanalogousto those of executors and trusteesadministerin 
estates, andthecoyrt will consider that a year is a proper time 
wuhm which the sale is to be made. If not made within that 
t.me, the onuswill be cast upon the assignee ofsatisfying the court 
of his bonafides in seeking further delay. * * * The law will 
impute to the words used in this assignment the meaning that 
the trustee shall sell within a reasonable time, and that depends 
on the cireumstanees of thecase.” Also, - It was further object- 
ed that the elause for carrying on the business was unreasonable 
and mvalidated the assignment. But clearly this cannot sulceed 
when the terms of the trust are regarded. It is to sell forthwith 

e personal estate, except such parts as are necessary to be kept 
for the purpose of enabling the trustee to wind up the business to 
the best advantage.”
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The learned judge then quotes with approval the language of 
Jervis, C. J., in Janes v. Whitbread, 11 C. B. 406, “The deed 
contemp ates the sale of the property and the winding up of all 
business; and the power given to the trustees to carry on the 
trade was evidently intended to be merely subsidiary to the wind- 
mg up of the concern.” That is clearly the case here, the power 
given the assignee to purchase stock is to be exercised with such 
view only; that is, of enablinfc him 
sent

|

to assort and sell offthe pre- 
stock to the best advantage for the benefit of the creditors 

and not with a view of continuing the business beyond 
able time. a reason-
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The second objection is that the assignment contains a claiise, 
Prov,ded also that the said party of the first part, notwithstand^ 

mganythmg hereincontained, shall have the right and privilege 
if he so ekets within a reasonable time to reserve to himself out 
of the goods and chattels and property hereinbefore conveyed 
and assigned- such property as would be exempt from seizure 
under execubon according to the laws of the Province of Mani-
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This objection Was not raised at the Mal, and. is not taken by 
the notice of moving against the verdict served upon the plain- 
tiiTs, so that properly it is not now open to the defendants to raise 
it, but I have considered the objection:

The rnsertion of Such aclause has not the effeet of withdrawing 
from the ereditors anything to wliicht had the assignment not 
,een made, they could have resorted by process of law for pay- 

ment of the.r claims. To render an assignment or conveyance 
fraudulent and void against ereditors, it must have that effeet— 
Nantes v. Corrock, 9 Ves. 189 ; Rider v. Kidder, 10 Ves. 368; 
Guyv. Pearkes, 18 Ves. 196. f

On the question of whether such an exception is valid or not 
Enghsh authonty cannot be found, nor is there any reported 
case 1,1 Ontario. It has, however, engaged the attention of the 
courts in the United States.

^“Bun-eUon eissignments" it is said at the end of section 
202, The reservation of such property as is exempt by law from 
levy and sale under execution is consistent with the rights ofere- 
ditors. And at section 96 it is said, “ There are, however, por
tions of a debtor’s property which the law expressly exempts from 
the process of ereditors, and these, of course, he is allowed to 
except and retain out of the general conveyance."

In Mulford v. Shirk, 26 Penn. St. 473, such a reservation 
objeeted to as rendermg an assignment void. The statute in 
that State exempted from levy and sale property to the amount 
ot ?3°o- The court, holding that the reservation was not fatal to 
he assignment, said, “ We think not, and that because such a 
eservation is not Within the reason of the rule. Though 

expreffied in the assignment, it is not ereated by it, but by the 
ct of Assembly, and it does not tend to delay or hinder eredi

tors, because by law they y ver could appropriate this part of .

:e of • 
deed 
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/76 MAN1T0BA LAW REPORTS. VOL. IV. 1887.::|l their debtor’s esta te. In ail the adjudged cases the reserved 
interest wh.ch has been held to avoid the assignment springs 
from the instrument itself, but in this case it is createdbyActof 
Assembly and vested in the debtor, and the whole eifect of the 
reservation is that he does not part with it. His creditors are 

hindered .by his keeping that which they had no right to . 
touch. This decision was followed in Heckman v. MessingSf 
49 Pen n. St. 465, and approved of in BlackburneV appeal, 30 
Penn. St. 160, in which the court held that the debtor not 
baving made the exception of exempt property, he could not 
afterwards reclaim it.
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The same reasoning applies in this Province where we have a 
similar exemption law, and the motion 
for the pjgintiffs should be reftised with 

Dubuc, J., concurred.

to set aside the vérdict 
costs.

Motion to set aside the verdict for 
plaintiff refused with costs.

;

■
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ii McMILLAN v. BYERS. • 
1» [In Appeal.]

Collateral agreement as to security for payment.
i1 The defendant entered into an agreement under seal with A, whereby the 

defendanl for a certain remuneration agreed to cut cordwood on certain lands 
and haul and deliver it al a certain place. The remuneration not having been 
paid, the defendant claimed to4,hold the wood under a collateral parol agree- 
ment by which it w=s stipu^d that, in case of def.nlt, the defendant
wood ' l° 5UCh SeCU,ily' ^ repleVi" by 1 •,urchaser from A »f 'he

Held, That evidence of the parol agreement 
dissenting.)-

This was an appeal from the judgment of Dubuc, J., reported
3 Man. L.R. 361. ^

1

not admissi^le, (Dubuc, J.,

1
i!
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H, M. Howdt, Q.C., and J. W. E. Darby for the plaintiff. 
The parol evidence should not have been admitted for it is

n°t,
a collateral agreement, i.t., two separate agreements and sepärate 
considerations, within Morgan v. Griffiths, L. R. 6 Ex. 72, fol- 
lowing which the following cases may be arranged : Angell v. 
Dnke, 32 L. T. N. S. 320; Erskine v. Adeane, L. R. 8 Ch. 765 ; 
Mason v. Scott, 22 Gr. 620.

The contract is apparently drawn carefully, and is under 
seal and bears on its face evidence that it was a full 
and concluded agreement, and so it does not come within 

4 M. & W. 140, and following the princi- 
ples therein laid down all the following cases may be arranged : 

McMullen v. Williams, 5 Ont. App. R. 5,8; Laroche v. 0'Hagan, 
1 Ont. R. 300; Fiizgcrald v. G. T. Ry. 5 Sup. C. 204; McNeely 
v. Mc Williams, 13 Ont. App. R. 324.

The judgment of C. J. Moss in Fitzgcrald v. G. T.Ry. in 4 Ont. 
App. R. 601, showsthat this casecannot be brought within the prin- 
ciples of Morgan v. Griffith and the cases following it, and the 

of McNeely v. Williams shows that it cannot come within 
the principles of Allen v. Pink and the cases following it.

The case of Mann v. Nunn, 30 L. T. N. s' 526, is discredited 
by Angell v. Duke, 32 L. T. N. S. 320, and Mason v. Skott, 22

By the defendant’s contention the bargain really was that on 
the possible happening of a future event the defendant should be 
the purchaser of cordwood not then in existence and of the value 
of above £10, and so is within the statute of frauds. There is 
no payment on account and no writing.

The delivery and actual receipt by a bailee necessary to take it 

outofthe statute must bé as in Taylor v. Wakefield, 6 E. & B. 
767. And this delivery must be assented to by the owrter 
Godis v. Pose, 17 C. B. 229; M. år T. Bank of Buffalo v. F. år 
M. 6ci N. Y. 40; Baker v. Cuyler, 12 Barb. 667 ; Smith v. Hud
son, 6 B. &S. 430.

/ S. Ewart, Q. C., and C. P. Wilson for the defendant. The 
parol agreement does not in any way contradict or vary the writ- 
ten agreement, nor does it touch the same matter. The written

Allen v. Pink,
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erdiet for 
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case
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tam lands 
ring been 
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A of the

lubuc, J.,

contract regulates the relations of the parties until default. It 
provides for payment, not for default. The parol agreement is

eported
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only to take effect ifthe written one is broken and regulates the 
relationship after default.

1887.
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• {loth January, /My,]
Iaylor, J., deitvered the judgment of the Court. (»-)
This is an.action of replevin, the question at issue being the 

ownership of several car loads ofcordwood. By an agreement 
entered into between the parties, and proved at the trial, the 
determination in this suit is 
as to a much larger quantity.

One Apdrews held

to settle the question of ownership

permit from thé Hudson’s Bay Company, 
to cut cord wood upon several sections of land, and on the 6th 
o October, 1882, he entered into an agreement in writing and 
under seal wtth the defendani, by which the latter agreed to cut 
upon those sections, and deliver at Sewell Station upon the Cana- 
dian Pacific Railnpy, a large quantity Qf cordwood at certain 
prices. Afterwards Andrews by a writing endorsed upon the per
mit, but undated, assigned it to one Stephenson. On the 4th of 
January, 1883, by a memorandum, endorsed upon the agreement 

j the defendani, Andrews assigned to Stephenson, all right 
and tnle to the benefits of the contract, Stephenson agreeing to 
all the terms and conditions, and relieving him ofany conditions 
he migh; have promised to fulfil in signing the same. On the 
same day Stephenson assigned to Woodworth and Rousfell the 
pennit to.ctit wqptj^all rightäpd title in the contracts with 
the defendani, and,'.^fe.^ian named McKay, lor getting 
wood on^he sections of lån* mentioned in the permit. Wood 

°f ^ the defendam and McKay under their contracts, 
and Woodworth and kousfell sold a large quantity of it to the'’ 
pla.nt.ffs, executing a bill of sale, dated ,3th August, .883, by 
which they purporfikd to convey to the plaintiffs goods and chat- 
tels, consisting of 1J200 cords of wood pikd up at or near Sewell 
Station. By another bill of sale, ^ated^th September, 1883, 
and which contams a clause, stating that it i made .in lieu of the 
ormer bill of sale, and by way of further assuråhce, and for-a bal- 

ance of goods erroneously omitted from the former bill of sale, 
Woodworth and Rousfell conveyed to the plaintiffs about 1,300 
cords of wood piled up at or near Sewell Station, being all the 
wood of the parties of the first part situate as aforesaid, except
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lates the *two likg, 150 cords measured off for the Merchants’ Bank, and 

the most easterly 80 cords, being the portion in dispnte betw 
the parties of the first part and other parties.

At the trial the defendant sought to give evidence of a parol 
contract between Andrews and himself, by which, uport default 
m payment, on the aoth of March, 1883, of the whole 
price for cutting the wood, the wood was to become his pro- 
perty. The learned judge admitted the evidence of this agree- 
ment, and aithough he considered it a rather unlikely one, yethe 
held it was proved, and that he must find it was made, that the 
wood had, under that agreement, become the property of the 
defendant, and so he was entitied to a verdict.
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The plaintiffs have moved to set aside this verdict, and to 
enter one for them, or for a new trial. On this motion, the princi
pal question argued was the parol agreement set up by the 
defendant. /

The general rule pf the comtnon law forbids the reception of 
oral testimony to contradict, vary or alter a written instrument, 
hut thjsrule never operated to exclude evidence of a distinct, 
collaterål, indepeiident agreement, aithough made between the 
same parties, and'at the same time. In Taylor on Evidence, it 
is said at p. 966, “ The rule does »ot prevent parties to a written 
contract from proving that either contemporaneously or as a pre- 
liminary measu/e, they had entered into a distinct oral agreement 
on some collateral matter.” Was then the agreement here set up 
by the defendant, an agreement distinh from, and collateral to, 
the written agreement between the partits. Unless it was, it is 
incapable of/proof by parol: I

A number of cases were cited and relie, 1 by counsel, many
of which were remarked upon in the judgmerK, of the learned 
judge who tried the case. The case which goes furthest to sup
port the defendant’s contention is, Mann v. Nunn, 30 L. T. N. 
S. 536, a decision of the Court of Common Pleas, but it was dis- 
approved of by so eminent a judge as Lord Blackburn, in Ange/l 
v. Duke, 33 L. T. N, S. 330. In Mason v. Scott, 32 Gr. 592, the 
late C. J. Moss thought it hardly necessary to consider that 
after the discredit cast upon it by Angell v. Duke.

Lindley v. Lacey, 17 C. B. N. S. 578, was a case in which the 
agreement was wholly collateral to, and independent of, the writ-

case

iel
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s: ten document. The defendant had sublet to the plaintiff a coffee1 
louse, and had sold him the fumiture and fittings. One Chase 
sued the plaintiff, who applied to the defendant for assistonce ■ 
and the latter promised,that if the plaintiff would refrain from 
calltng his ereditors together, and induce the head landlord not 
o press for rent then due, and for which the defendant remained 

natne, he would settle the suit.
' ereditors together, and the landlord did 

As the result of further negotiations, it
defendant chould repurchase the furniture______
mises, and a written agreement as to the repurchase „„ 
up, which said nothing as to defendanffs promise to settle the 
Chäse suit. Before the agreement _
■‘Am I to understand that Chase's bill wilfbesettled" becTu^ 
that is the groundjvork of the whole,” to which the defendant 
replied, “ Yes, I will see it settled.”

The plaintiff did not call hisN
not press for his rent. 
was agreed that the 

and retake the pre- 
was drawn!

signed, the plaintiff said,was

ed to settle it the plaintifTs goods we^ÄSL^S.' 

and sold. The plaintiff then brought an action upon the parol 
agi cement, and was held entitled to recover. Now, this was a 
bargain ent.rely unconnected„with the agreement. It was a bar- 
gain origmally founded upon a consideration entirely indepen- 
dent of the defendanffs purchase, the snbject matter of the writ- 
mg, and the consideration was executed by the plaintiff refrain- 
'ng from calling his ereditors together, and inducing the landlord 
not to press for the rent.

|

1

The often cited case oi Morgan v. Griffith, L. R. 6 Ex. 70, was 
one in which Griffith hired from Morgan some land, on the 
terms ofa lease to be signed at some future time. After enter- 
ing upon the land, he found it overrun with rabbits, which did 
great damage. When the lease was tendered to him for signa- 
ure he reffised to sign it, if he was to be in the future annoyed 

by the rabbits, as he had been in the past. When paying his 
next rent, he complained again, and Morgan promised to destroy 
the rabbits. The lease was again tendered to him for signature
hnlri’ .cTT* h',S C°mplaintS and refused t0 ^gn, or continué 
holding the land, unless the landlord undertook their destruetion.
11,18 thc landlord agam Promised to do, but on Griffith 

a1 reqiiest to have a term to that effeet inserted in the lease he
S COmp!i“Ce; but repeated his promise, and thereupon 
f.nffith sign ed the lease. Morgan having failed to fulfil his pro-

1
■
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1887. MC MILLAN V. BYERS. 8l
. ™se» Gnffith sued in the county court for damages. The jury 

found that the promise was made, and that the lease was signed 
upon the faith of it, upon which a verdict was entered for the 
plamtiff On appeal, the Court.of Exchequer sustained the ver
dict, holding that the agreement was purely collateral to the lease 
and founded upon a good consideration, the signing of the lease 
by the plamtiff. Erskin, v. Adeane, L. R. 8 Chan. 764, is 
another case relating to game. The tenant was complaining of 
he quantit^of game, the landlord, while he refused to have the 

lease in any other than the usual form of his leases, reserving the 
game to the lessor, his friends and servants, agreed not to let 
the shootmg to discharge all the keeper’s except one, that there 
was not to be an unreasonable quantity of game, only such an 
amount as one keeper would be able to deal with, and that the 
hares and rabbits should be dealt with in a particular way not by 
the tenant, but by a person to be named by the landlord. The 
landlord havmg let the shooting, and the game not' being kept 
down, the tenant was, after his death, held ehtitled to prbve 
damages in a suit for admmistering his estates. The agreement 
was regarded as one collateral to the lease, not something intend-
1 ,° j,ma u “* bU‘38 L' J- MeIlish » stipulation by 
the landlord that he would behave in a particular way with refer-
ence to the powers which were to be reserved to him by the lease 
In both these cases the stipulation in question was deliberately 
omitted from the wnting, which therefore was not intended to 
contain the whole agreement between the parties.

The written agreement between Andrews and the defendant is 
i formål document, drawn up in correct legal language, and

ThTd r° T T -he emire bargain made between the Parties. e endant by it agrees to cut so much wood upon a specified
section of land, and to deliver it at Sewell Station, for which 
Andrews is to pay #3 per cord, except for what may be deliver
ed before snow, and for that he is to pay ,3.,5; ,he defendant

■ t,/ 80 much wood uPon another section of land for
which Andrews is to pay #3.50 per cord, the wood to be deliver-/—-' 
ed at Sewell Station before the aoth of March, 1883. Th 

ndrews is to pay the contract price, less twenty per cent. 
al wood according to measurement at Sewell Station, and the 
twenty per cent. is to be paid on the fulfilment of the contract 
ihe verbal agreement set up

jo, was
)n the
enter-
:h did
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noyed
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made before, or at the time thewas
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written agreement was reduced into writing. The defendant says, ' 
.t was made at the time the writing was drawn up, that it 
reslly apartofthe same agreement. There does not seem to 
have been any consideration for the verbal agreement, apart from 
the consideration for the written one. What the verbal agree
ment reaily was, ,s by no means certain. Sometimes it is 
spöken ofas an agreement that, in the event of Andrews not pay- 
ng the balance of the contract price, the wood should become 

the property of the defendant, and at other times, that the 
defendant should have a lien on the wood, and be entitled to hold 

• »nbl paid. I cannot see how such an agreement, so closely 
. conrtected as it is, with the bargain between the parties which 
was reduced to writing, and with

1887.VOL. IV.

I wood fo 
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Upon 1 

verdictfor 
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Wallbi

Dubuc,

was

. support it, can be regarded as one, distinct from, and collateral 
to the written agreement. The defendant does make a general 
statement, that his havmg the wood as security, was what induc- 
ed him to sign the agreement, but no satisfactory reason is given 
why the verbal agreement was not embodied in the written 
which was being drawn up at the time. In this respect the 

' -s in marked contrast to Morgan v. Griffith and Erskin' v. 
Aaeane.

There was some discussion ås to whether the defendant has 
been paid in full for the wood cut, and the case was argued as if 
he was, or might be, entitled to a lien foranyamount remaining 
unpaid. I cannot understand that he had any lien. The court 
were of opinion, in Leacock v. McLaren, re Crerar, that a man 
employed, as the defendant was liere, to cut wood, had no lien 
though ,t became unnecessary in that case to decide the question’ 
The case of McNeil v. Keleher, ,5 U. C. C. P. 470, which 1 
cited, ,s not an authority for his having a lien. There is only an 
mcidentai remark by Richards, J., that if plaintiff had a lieu for 
the price of the wood, he would not probably retain it after hav- 
mjfso far parted with the possession, as to place it for another 
person upon property not belonging to himself, and not under 
his control. But there the plaintiff was not a man who had cut 
and converted into cord wood, timber the property of another, 
he owned the wood, and had sold a hundred cords of it to the 
defendant. The learned judge held at the trial in this case, that 
the defendant had no hen, unless he had under the authority of 
Re Coctiurn <> Campbell, 24 Gr. =,o, a lien on the
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wo°d for hauling it to Sewell Station... , , I do not think he had
any lien even for that. How could the extern of such a lien be.
ascertained? He was to be paid so much a cord, forcutting the 
wood and dehvermg it, and there are no means for estimating 
how much of the lump sum should be attributed to the hauling 
apart Irom the cutting. As I understand the common law righi 
of lien for the carriage of goods by land, exists only in favor of
common carriers. Their right to such ä lien was recognized
because as the law had made it compulsory upon them to-carry 
all goods tendered, if there was room for them, it was but just 
that they should be entitled to retain them by way ofindemnity. 
Shnner v. Upshaw, Ld. Ray. 752. Here, even had the defen- 
dant bcen hired simply to haul the wood from the sections upon 
which ,t was cut to Sewell Station, he would not have been, by 
wrtue of such a hinng, a common carrier—Sen t did v. Arthur,
6 It C. Q. B 204. In Re Coumbe, Cockbum & Campbell,
Cockburn was held entitled to a lien for freight upon the prin-
ciple on which carriers by water, not common carriers, are held 
entitled to such a lien.

Upon the whole I have come to the conclusion that the 
forptoinTiff!16 dCféndant Sh°£ld be SCt 351(16 and a verdict entered 

Wallbridge, C. concurrSi irTfjle judgment of Taylor, J. 

Dubuc, J., adhered to his former judgment, 3 Man. L. R. 361.

Rule to set aside verdict for defeniant 
and to enter verdict for plaintiff.
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McMAHON v. BIGGS.

Dismissalfor not reviving.—Costs.
Where onc of several plaintiffs dias, the order is that Ihe survivors do revive 

within a limited lime, and in default the biil is dismissed with

In the case of a sole plaintiff the bill is dismissed without costs in, case of 
failure to revive.

/• /• Curran for defendant.

The 
for seci 
withou

G.\_23rd October, 1886.']

Tavlor, J. In this case, which ispa bill by a principal against 
his agents for an adcount, the sole pfiihtiff died, whereupon the 
defendants according to the usual practice obtainedan order that 
his executrix should revive the suit within a limited time, and 
in default of her so doing, that the bill should be dismissed. Due 
service of that order has been proved, the time limited has 
elapsed and no steps have been taken to revive the cause, so the 
defendants are entitled to have the bill dismissed. The only 
question to be considered is, should it be with or without costs? 
The defendants claim costs, not against the executrix, but 
against the estate of the deceased plaintiff.

Where one of several plaintiffs dies, the order is that the sur- 
viving plaintiff do revive within a limited time and in defauJfr-W 
his doing so, the bill is dismissed with costs. Where th 
ment is occasioned by the death of a sole plaintiff it is otherwise, 
and on default of revivor, the bill is dismissed without costs, 
Danielis Practice, 719; HiU v. Gaunt, 9 W. R. 68. Io a note 
to ChoTvich v. Davies, 3 Beav. 290, a number of un reported 
cases are referred to in some of which the dismissal was with 
costs, and in some without costs, but in Hill v. Gaunt, V. C. 
Wood said that the Lord Justices had decided that the dismissal 
should be without costs. That is the modern practice and fol- 
lowing it the bill here will be dismissed without costs.
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HAYNES v. METCALF.

[In Chambers.] :K

Security for costs.—Pracipe order.

I lie Clevk of Kecords and Writs bas power to issue, upon pracipe, an order 
for security for costs, where from the bill the plaintilTs residence appears to be 
without the jurisdiction.

G. P. Wilson for plaintifl^.__J
G. G. Mills for defendant.
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[ödl November, 1886.]
Tavlor, J.—The defendant moves by way of appeal from an 

order of the referee, refusing an order to limit the time within 
which the plaintiff should give security for costs.

1 he bill was filed on the 30th of June, 1885, and served 011 the 
7tb of September following, the defendant having seven weeks 

within which to answer.
On the i6th of October, the referee made an order staying all 

proceedings, until the costs of an action at law, which the 
plaintiff had previously brought against the defendant, werepaid. 
This order was on the sth of December set aside on appeal. O11 
the gth of December an order was issued by the Clerkol Records 
and Writs, upon pracipe, requiring the plaintiff to give security 
for costs. On the ijth of March, 1886, the defendant moved 
before the referee for an order limiting the time within which 
the plaintiff shquld give the security, or in default, that the bill 
should be dismissed. This motion the referee refused, on the 
ground that the Clerk of Records and Writs had no authority to 
issue, on pracipe, an order for security for costs. He at the same 
time directed the defendanfs solicitor to serve notice of motion • 
for security for costs, returnable before him next morning, and hé 
011 the réturn of that motion made the order. From this order the 
plaintiff appealed, and on the iath of May my brother Killam, 
before whom this appeal was heard, allowed the appeal.

On the zöth of June the defendant again moved to limit a 
time, for giving the security ordered, under the pracipe order of

the sur, 
efaujyof 
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9‘h of December, 1885, and that motion the referee refused 011 
the 24th of September last, again Holding that the Clerk of 
Records and Writs had no power to issue such an order. He did 
so directly in the face of the judgment of my brother Killam 
reported 3 Man. L. R. 438. It is from this order that the 
defendatjt now appeals.

- Th< 
relatii 
inter, 
of coi 
Order 
to dra 
arnon^ 
wili bt 
point ( 
object 
thcreaf 
and un

It is urged before me that the opinion expressed by my bro- 
ther Killam was a mere obiter dictum. At all cvents, the ques- 
tion of the regularity of such an order is now directly bifore me 
and I have no hesitation in Holding both under the general orders 
and the umform practice of the court for years, that where, a, in 
the present case, the bill shows on its face that the résidence of 
the plaintiff is-out of the jurisdiction, the order for security for 
costs k an order of course, properly issued by the Clerk of 
Records and Writs.1
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It is true that in jMorgan år IVurtzburg on costs, it is said an 
order for security for costs cannot be obtained as of course, but 
the four cases cited do not support any such statement of the prac- 
ttce. In two of them, Ainslie v. Sims, 17 Beav. 57, and Tynte 
v. Hodge, 2 J. & H. 692, the plaintiff gave his addrcss 

. particular place in England, the aqtual residence in the 
being in Scotland, and in the other in France.

as at a 
one case

The other cases, Busi v. Beetham, 2 Beav. 537, and Vate v. 
Offert, 22 W. R. 629, were cases in which, after the filrog of bilis, 
in which the .plaintiffs were described as residiffg in England 
they went to reside abroad. In all such cases tlö order of course 
could issue; special applications in Chambers

In the and volume of DanielCs Practice, among the orders of 
course issued upon petition of course at the Rolls, is mentioned, 
“ Where the plaintiffs residence abroad appears on the bill or 
originating summons.”

There can be no doubt that where the plaintiffs residence 
appears on the face of the bill to be out of the jurisdiction the 
ordep for security is an order of course, and if so, it is properly 
prepared and issued by the Clerk of Records and Writs.

The authority of that officer as to orders of course ig not 
dertved from General Order 16 (Ont. Gen. (M »t) but 
General Order 14, (Ont. Qen. Ord. 23.> Tfcgj Order

were necessary.
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says,x
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-The Clerk ofRecords and Writs is to perfor,n the duties in 
relation to the several matters hereinafter mentioned, that is to say

oTr gan H81""8 WritS’ COmmissi°"s and orders 01 course. Ont. Gen. Ord. 25, which is No. i6 of
Orders, was never intended
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‘t 1 lc depuly regolrar w.tl. whom the bill is filed, the Clerk of 
Xecords could issue such orders even in suits nöt in h*
See Dougall v. WMurn, , Ont. Chan. Chan , Th ordm 
was passed to prevent such a practice springing up '

Mr. Wilson argued that it cannot have been considered clear 
' On ano that the power to issue orders for security forcostswas 
given by the power to issue orders of course, otherwiseafterCen
tVn'|35’ Gel'' °rd' 36’ Wh'Ch g!veS ,0Cal masters certain addi'

< a Powefs, among them being, t0 entertain applications for
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to that order shows, however, that it does not reläte to orderw.f 
course atall, but confers on the local masters the powers ofa 
ju ge in Chambers m certain matters for all of which notice of 
mohon ,s necessary. The applications for security for costs 
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I agree with the opinion expkSsed by my brother Killam, that 
there has been no waiverby the defendant of his right to security 
for costs. , ''

It appeats that on the igth of March, long after the order for 
security for costs was made, the plaintiflf noted the bill pro 
confesso, and then on the aand of March, after the motion to 
limit a time for giving security had been refused, and after the 
referee had given leave to serve notice of motion för security, 
returnable the next morning, an order taking the bill pro confesso 
was made. I find no diflficulty on this score in dealing with the 
present motion. The order of the gth of Decembér, 1885, is in • 
full force and the defendant is entitled to an order limiting the I 
time for giving security under it, The order pro confesso is not 
perhaps vqid, but it is wholly irregular, and must be set aside 
should the defendant move to set it aside. The order of the gth 
of December stayed all proceedings until security should be given.

The appeal is allowed with costs. The order now to be drawn I 
up may limit, say 28 days, as the time for giving the security. ]

VOL. IV. 1887.
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WALLIS v. THE MUNICIPALITY OF ASSINIBOIA. 

[In Appeal.]

Municipal Corporqtions.—Liability to repair roads and bridges.

A municipality is not, by the common law, answerable in damages occa- 
sioned by defective highways or bridges.

A general statute provided that “all the roads and road allowalicés within 
the Province shall be held to be under the jurisdiction of the municipality 
within the limits of which such roads or roåd allowances are situated, and 
such municipality shall be charged with the maintenance of the same, with 
such assistance as they may receive from time to time from the Government of 
the Province.”
Held, That this statute did not impose upon municipalities any hability for 
such damages.

Thts was an action for injuries sustained by plaintiff by 
ofa defective bridge. The points argued were (i) that the 
municipality was not iiable ; and (2) that the plaintiff knew that 
the bridge was unsafe and might have gone to his destination by 
another and safer route.

At the trial a verdict was entered for the plaintiff.

Rule to enter a nonsuit or for a new trial.

H. M. Howell, Q. C,, and Isaac CawpbeH for plaintiff showed 
cause. As tostatutory duty with regard.to roads, see 44 Vic. (and 
sess.) c. 5; 47Vic.c. ii,ss. 111, 221,255,266; Harold v. Simcoe, 
16 U. C. C. P. 43; Reg. v. Yorkvillt, it 2 U. C. C. P. 439.

Corporation Iiable at common law, Hartnall v. Ryiie, 4 B. 
& S. 363 ; White v. Hindley, L. R. xo Q. B. 21g ; Bathurst v. 
UcPherson, 4 App. Ca. 269.

Ifcorporations indictable then Iiable, Parsons St. Matthem 
L. R. 3 C. P. 56.

As to contributory negligence, Toms v. IVhitöy, 35 U. C. Q. 
*95- 37 U. C. Q. B. IOO ; Shermood v. Hamilton, 37 U. C. 

Q. B. 410I

J. S. Ewart, Q.C., and L. G. McPhtllips for defendants.

reason

am
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v/LvärirÄ T;given by siatutc- “

32,, 9 Ex. öo9. ’ ' McK,m0n v- ^ 8 Ex.

Thisls at most a case of nonfeasance, for the origin of the 
brtdge ,s not proved. Difference between misfeasanceand 
nonfeasance, Mersey Docks v. Gitts, L. R. , RL. „ I0, .
lT“f L- R' 3-C- P. 50; KYZwrv. Halifax
- R- 3 Ex. 114; Gibson v. Preston, L. R. r Q. B. 2Is.

V6 f,/~St’2° “ai"e 246 i HedSes v. AferÄ*»», IU. , Gilman 
• 5_67 , Brady v. Lowell, 57 Mass 12,; v.

VOL- IV.
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U. S. 540. 
There was contributory negligence. 

ier does not do his duty,
°n Corporation*, ss. ,006, ,007 ; Thompson

g tgence, s. 1206; Boswell Yarmouth, 4 Ont Apn R 
357 i Maw v. King, 8 Ont. App. R. 262; - ”
liarb. 437 ; Wood v. Andes, 18 N. Y. Sup.’ C. 543.

Notice to couucillors 
Toronto, 42 U. C. Q. B. 560.

H. M. Howefl Q,C.pin reply.
From lapse of time, notice will be presumed, Maw v.

Ont. App. R. 360: Barms v. Columbia, 9i U. S. 531.

man cannot/mn risk

Durkin v. Troy, 61

i not notice to Corporation, Bums v.

K King, 8

8
\_10th January sSSå.]

I aylor, ]., delivered the iudgment of the Court. (a)
The plaintiff sues the defe/idants, theMunicipality of Assiniboia 

lor injury to h.s ‘wife, horse and carriage, occasioned, as hé 
claims, by the.r neglect to keep in repair a certain bridg . The 
first count m the declaration avers, that it was the duty of th 
defendant to keep the roads and Public highways, and the ' 
bridges which form part of such public highways, w thin their 

.mumcpahty, m repair, yet. they neglected to keep a certain 
bridge in repair, which bridge was situate within the municipality 
and formed part of a public highway within &c., known as the 
ma,11 highway south of Assiniboine river, and suffered the same

" g 0Ut of repålr.’ and t0 remam without sufficient protection 
to persons necessanly travelling over the said bridge with horses

M Present Dubuc, Taylor, Killam, JJ.
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riefendlnk65’ T“0n °f the “**"*“* “d defeult of the
defendants and while the said plaintiffwas lawfully passing along '
«he said htghway w„h his wife and with a horse and carriage and 
over the said bridge, his said horse fell through the said bridge 
overturned the carriage, and mjured the said horse and carriage 
and wounded and injured his said wife, without any neglect o„
t thTe„Plamt,ff °r his wife’ ^eby and by reason

ivhereof &c. The second count avers, for that a certain high 
known as the main highway south of Assiniboine 
is siluat» within the defendants’

Russe/l 
8 Ex.

of the 
ce and 

I. !°7 i 
'alifax, 
1 Reed 
lilman

w, 91
way 

river, was and

and embankment were constmcted by the defendants, to be used 
by the public as a highway, and at the time of the committing 
of the grievances hereinafter mentioned it was the defendants® 
duty to keep the said bridge and embankments in repair, and to

— f "T S° that thc ”id bridSe alld embankments 
shouldbe safeandconvement for the public to travel thereo,,; 
yet the defendants neglected thelr duty in that behalf, and 
neghgently allowed and permitted the said bridge and embank
ment to become dilapidated and out of repair, whereby and by 
reason whereof the plaintiff, while lawfully driving with his wife 

his carriage with his horse, over and across the said bridge and 
embankment as he lawfully might, sustained loss and damage by 
h,s said horse fall,„g through the said bridge, and being thereby 
greatly injured, and breaking his said carriage, and by his wife

pkdlftiff &Wn fr°m the carriage and greatly ini"red’

n risk 
n with 
mpson 
»p. R. 
vy, 61

7IS V.

i

ing, 8 ;

•]
!

boia, 
s he causing the
The

Tq the first count thedefendants pleaded, that it is not their

whiLfomiU:^
repair that the bridge mentioned in the first count is not Lithh, 

defendants mnnicpahty as alleged, that the bridge does not 
orm part of a pubhc highway within the defendants' munici- 

Fhty, known as the main highway south of the Assiniboine river 
as alleged, and that they did not stiffer the said bridge to get out 
Of repair, and to remain without sufficient protection to persons 

a\^l ing on the same with horses and carriages as alleged To

certain0'] T"1’ ‘he defendants l)leaded. that, that portion ofa 
teruin highway known as the main highway south of the

f the
l the lV
their
rtain
ility,

the
*

>ame
tion
>rses

i
,v.V-r
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Assiniboine river whieh is situate within their municipality is not 
>, composed in part of a bridge across a certain stream and certain 
embankments and approaches as alleged. That the bridge and 
einbankment were not constructed by delendams as alleged, that 
at the tlme of the committing of the alleged grievances mention 
ed, it was not the defen^ants’ duty to keep the said bridge and 
embankment in re pair, and to maintain them so that the said 
bridge and embankment should be safe and convenient for the 
public to travel thereon as alleged, that they did not negligently 
allow and permit the said bridge and embankment to become 
dilapidated and out of repair as alleged.

To the whole declaration the defendants pleaded, that the 
alleged loss and damage in the declaration mention^d was caused 

„f by the negligence ai]d improper conduct of the plaintiff, ånd not 
otherwise, and not guilty. There were also pleas to the various 
parts of the diflerent counts denying that the Mrs. Wallis men- 
tioned in them is the wife of the plaintiff, and denying that the 
horse and carriage mentioned are the property of the plaintiff.

At the trial it was proved, that there is on the main road 
ing on the south side of the Assiniboine,#through the defendant 
municipality, near what is known as Smith’s farm a ditch about 
hve feet wide and four feet deep. O ver this is a bridge, resting
upon three stringers, and covered with plank of lengths varying, 
it is said, from ten to sixteen feet. This bridge was constructed 
by Smith before the formation of the defendant municipality. 
Statute labor has been done, and public money expended upon 
the road, and some in the immediate neighbourhood of the 
bridge. O11 the 51b of September, the plaintiff, Crossing the 
bridge, observed that one of the planks was broken, the two 
pieces drawn together, so that the one overlappcd the other, and 
the bridge generally in an unsafe condition. He asked a neigh- 
bour to speak to the path master, who lived a few miles off, about 
the matter. There was also evidence that one of the councillors 
living to the west of the -.bridge was in the habit of going to 
Winnipeg by this road, and between the 5th of September and 
the day when the accident happened, did actually do so, and 
nlnst have gone over the bridge.

On the 5,th of October, the plaintiff going to Winnipeg in a 
buckboard, along with his wife, crossed the bridge in the
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ing, and then considergd it unsafe. Returning in the evening, 
ie reachcd the bridge after dark, and got out of his buckboard. 

After exarammg the bridge, he told his wife to sitstill, he frlmld 
ead the horse, and he thought lie would get over safely. He then ■ 

proceeded^to lead the horse over, keeping to the nerth side to 
avoid the broken plank, ivhich was 011 the South side, and had 
got about half way over, when, as he says, the planks tipped 
throwmg the horse and the buckboard, witli his 
the di.tch, The buckboard 
was hurt so as to

93is not 
ertain 
: and 
, that 
ition- 
: and 
: said 
ir the 
;ently 
come

over
wife in it, into 

not much damaged, the horse 
prevent it from working for about a fortnight, 

but the plaintiff'8 wife sustained injuries from which she sk 
severely, and was for a considerable time laid -asidg 
unable to engage in domestic duties, which she 
tomed to petform. ,

was

rffered 
, and 

has been accus-

t the 
aused 
d not 
trions 
men- 
t the

There was also evidence that the plaintiff could travel, and did 
sometimes travel, between his own liome and Winnipeg, by 
another road on the north side of the river.iff.

The plaintiff had a verdict in his favor for 
reserved to the defendants to

run- 
idant 
ibout 
sting 
fing, 
rcted 
åli ty. 
upon 
f the 
! the

$200, leave being 
in Term to en ter a non-suit.move

The defend^nts afterwards obtained a rule, calling upon the 
plaintiff to show causewhy the verdict should not be set aside 
and a non-smt entered, on the grounds that the injuries for which 
the plaintiff claims damages were caused by his contribfitory 
negligence, and that there was notshown anyduty in the defendants 
which would make them liable for damages, or why there should 
no be a new tnal, on the ground that the verdict was contrary 
to law and evidence and the weight of evidence, and on the 
ground of misdirection in that the jury were told that the plain
tiff had the nght to take the south road ifhe uséd ordinary care 
in Crossing the bridge, or why the verdict should not be reduced 
to $100.

two
, and 
eigh- 
ibout 
illors 
ig to

The first'Act of the.Legislature of Manitoba respecting 
and road allowances seems to have been the 44 Vic. (and Sess) 
c. 5, the first section of which provides that “ All the roads and 
road allowances within the Province shall be held to be under 
the ■protection of the municipality, within the limits of which 
such roads or road allowances are situated, and such municipality 
shall becharged with the maintenance of the same, with such 
assistance as they may receive from time to time from the

roads
and
and

in a 
torn-
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Government of the Province.” The second section prjvides, that 

In any case where a great highway or a public road passes 
through one municipality into the territory of another, each ?uch 
municipality shall be charged with the control and the responsi- 
biUties for,such part of such road as lies within the limits of each 
municipality respectively.”

default 
demear 
the cor 
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The 47 Vic. c. n, t° ämend and reyise the Acts relating to 
municipahties, by section 221 enaets that, when any municipality 
shall deem it expedient to alter the location of any existing road, 
road allowance, or highway, or open up a inain road within the 
limits of such municipality it shall be lawful for such municipality 
to proceed to expropriate the lands necessary therefor.”
11 ith section provides, that “ In every city, town or local muni
cipality, the counchl may pass by-laws for such municipality in 
relation to matters coming within the classes of subjeets herein- 
after mentioned, that is to say: (1) The raising of a municipal 
revenue, by täxes upon personal and real property, and the 
mode of collecting the same; (3) Roads and bridges and the 
construction and maintenance of roads and bridges wholly with
in the municipality.” And section 255 provides* that “The 
eduncil of each municipality shall, in each and every year, after 
the final revision of the assessment roll, pass a by-law for levying 
a raje or rates on all the real and personal property on the said 
roll' liable to taxation, to provide for all the 
of said municipality, ifce.”

K
;

The

necessary expenses

By section 43, the amount to be raised annually for all muni
cipal purposes is limited, and shall not excWd one and 
per cent. upon all the taxable property within the 
except by by-law approved by thtee fifths of all 
thereon.

In none of these Acts is there any provision that a municipality 
shall be, either criminally liable, or civilly responsible, for 
damajp sustained by any person, by reason of default in repair- 
ing or maintaining any road or road allowances.

In Ontario there is statutory provision for such responsibility. 
The Con. Stat. U. C. c. 54, enaeted under the heading of, 
Highways in Cities, Townships, Towns, and Incorporated 
Villages, as follows, section 337, “Every such road, Street, bridge 
and highway, shall be kept in repair by the Corporation, and the

one half 
municipality; 
Voters votinga
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default of the Corporation so to keep in repair, shall be a mis-- 
demeanor pumshable by fine in the discretion of the court, and 
the Corporation shall be further civilly responsible for all damages 
sustained by any person by reason of such default M 
tion afterwards appeared in almost the 
174» s. 491.

95
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beESTE S<re' 16 U C C P- «'the which came
before the Court was, as to the liability of two counties for
damages alleged to have been occasloned by the negligence of 
these counties m connection with a bridge, part 0^ f public 
highway between them. The section of the statute relating to 
such a road or bridge was Con. Stat. U C c 
provided, “ That in 
between

54, s. 327, which 
case a road or bridge lies wholly or partly 

a county, town or city and an adjoining county, town or 
ty the counctls of the municipalities, between which the road 

°|t| ift, Sha“ have j°int jtttisdiction over the same 
7gh the r0ad sodeviateasin someplacesto bé

vholly or m part within one county, town or city. ” The word- 
mg o that section is, in some respects, similar to that of the
stall beCbelHS'tI’,WhlChrSayS that’ the r0ad 0r r°ad allowance 
tall be held to be under the jurisdiction of the municipality
t was contended in that case, that the defendants were not 

civilly responsible, because thedeclared other municipal corpoJZV^ b^ ci^Tnd 

cnminally responsible, did not include counties; but the Court ‘
hé d 7 a Clear common law liability resting upon
he defendants both ctv.lly and criminally. The cases rfferred 

in the judgment, and rehed upon as establishing this, were 
Henly v. Afayo, of Lymt, 5 Bing. 91; O hr by v. The Ryde
T .T°,T\ 5 B' & S' 7«: GM* v- The Trus/ees of the 
IwerpooiDocks, jH.JiN.,,6; ciothier v. IVehsler, raC/fi 

79°' Thecasewascarriedtoappeal, 18 U.C. C. P. 9,when 
the judgment of the Court below was affirmed. Chancellor 
Vankoughnet dissented, on the ground that the bridge 
one lymg wholly or partly between a county and an adjoinmg 
ounty; he however agreed with the law laid down by the Court 

of Common Pleas, as to the common law liability of a county in 
consequence of the non repair by it of a road or bridge 7 
which it exercises control. 6

e half 
ality; 
roting

pality 
e, for 
epair-

was not
>ility. 
g of, 
►rated 
iridge 
d the

over



1 96 MANITOBA LAW REPORTS.

whfcTthfrTT"" ofVorkviUe' 22 u- C- C. P. 43I, wasacasein 

and h , US WerC ,nd'Cted for non repair of a bridge, 
l e oLidTr ,,P°rn f ^ reSCrVed ^ the Q«arter Sessions for 

liableT 4 T™ °, C°Urt was’ whether they could be so 
erected bva n t' T8 that the bridSe in q"estion was one 
as a nubH h 7 6 ,"<J’v,dual* which- »“hough it had been used 
bylaf The W3y’ , "eVer been “tablished and assnmed by 
bylaw. The clause ol the municipal act then in force, 20 & i 

1C. <-■ 51, S. 33g, was the same as Con. Stat U C 
already referred to, each of such sections 
words « This section shall not appiy to any road, Street, bridge 
or highway laid out without <he consent of the Corporation by 
yaw, until established apd assumed by bylaw.” The Court 
owever, be,d that the bridge having been "for years tsed ’

e rorn!f ry’ "T made "I,on il out of the funds of
"•

Another case re,ied on by the plaintiffis, Hartnall v. IheRydr
SZT: 4 B- &S- 36.. In that case it was he,d that t ht 
defendants bemg, under a section of the Towns Improvement 
Clauses Act, 1847, guilty of a misdemeanor in refusing or 
neg,ecting to repa,r, they are liable to an action byaprfvate

c;;,: ^ d™«= <*-*■*,» „«
v. Hindley Local Board, L. R. 10 Q. B. 21a 

different case, and there the defendants 
damage resulting from a defective bridge, 
highway, but as proprietors of the sewer’ tintjer the highway, for 
L theUrro°adeS “* had be™ Placed -er an opLng

VOL. IV. 1887.
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Ihe B°rouSh of Bathurst v. McPherson, 4 App. Ca. 246 was 
anappealto the Judicia, Committee from the Supreme Court 
of New South Wales. The Municipalities Act provided >- That 
the Coundi, shall within the boundaries of the municipality have 

ie care, construction and management of public roads.” The
^ote^d C0,,Str“C,ed in a Street a barrel drain, into which 
an open dra.n ran, and the brickwork of the barrel drain having

nused" i„7aV,ndt "0t HaVing beCn repaired, ahdle was 
caused, mto which the respondenfs horse feli, and the respond-

X
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ent sustained a fracture of his leg. At the trial the Chief Justice 
™ ed’ tha‘lf the appellants constructed the sewer properly at 
first, and it became defective afterwards, they were not bound to 
repairit. He was of opinion that at common law no liability 

cast upon municipalities to keep in repair public roads and 
drams, and that the words of the Act, --care, construction and 
management of public roads," created no obligation upon the 
municipality to keep such roads in repair. The Supreme Court 
m Term granted a new trial, the other judges holding that the 
mlmg of the Chief Justice was erroneous. From this the muni- 
cipahty appealed. The appeal was dismissed, the Judicial 
Committee holdmg, that by reason of the respondents' construc- 
hon of the drain and their neglect to repair it, whereby 
mdirect, but natural consequence, a dangerous hole was formed, 
which was left open and unfenced, they caused a nuisance in the 
highway, for which, whatever their statutory obligation to repair 
may have been, they were liable to an indictment, and also to 
an action by the plamtiff who had sustained direct and particular 
damage from their breach of duty.

The question of the extent of the liability to repair, under the 
words of the Municipalities Act, was not dealt with by the 

ommittee, except by commending it to the consideration of the 
Legislature. The judgment concludes thus, “The question 
"hether .it was the intention of the Legislature to throw upon 
the municipality the obligation to keep all the, roads under the 
care and management of the council in a complete State of 
repair is, as remarked by the learned Chief Justice, one of 
extreme importance, not only to the borough of Bathurst, but to 
all the municipalities which now are, or hereafter may be, incor- 
porated by the same Act. It will be very desirable, in their 
Lordships opinion, that the attention of the Legislature should 
be drawn to the difference of opinion which exists as to the con
struction of the Act, with reference to the general liability to 
repair, m order that they may, if they deem it expedient, set the 
matter of their intention at rest for the futur&L’

The question now before the Court hay1>equently been under 
discussion in England and the United States.

The earliest case in England is Russellv) Men of Devon, 2 T. R. 

m?. That case has often been spöken of as deciding that the
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I . 98 MANITOBA LAVV REPORTS. VOL. IV. 188;1 defendants were not liable, because they 
and so could not be sned were not a Corporation 

coliectively. No doubt that was thé 
argument chiefly msisted upon, but, as pointed 
J-, in Gibson v. Mayor of Preston, h. R. 
the reason relied

liavé 
and 1I out by Hannen, 

1 t . T 5 Q- b., at p. 222,
o,n by Lord Kenyon and Ashurst, J., was 

so much the technical one referred to, as that expressed in 
Brookes, Ab>. Tit. action on the case, Pl. 9J> which was

ParaPhhraSed by A,derSOn’ B’ j" McKinnon v. 
Ek. ,32,’‘hus’ “ That inasmuch as the highway ought 

to be repa,red by the public, an injury arising from that negket 
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InYoungv. Vavis, 7 H. & N. 760, the distinction 
habihty for m.sfeasance, a positive obstmetion of, or nuisance on 
a road and ntere nonfeasance in neglecting to repair was ’ 
sidered. Ihe action was one against a surveyor ofhighways, for
Po iTr "r “h T hdd ,iabk- In *vi„gg judgment 

Pollock C. B. said, At common law such an action could not
have been maintamed against the parish. The rule with resnert 
to persons who travelled on highways was this: a parish was 
bound to repair the highways within it, and there
compeiling them to do so, but the traveller was expected to take ■ Lyme 
care of himself, and if the road was a little out of repair to prör’ ™ ' 
ceed withcaution, and not to travel with the samespeedasifthe 
road was in repair, and wlien- lie met with an accident tlitiw* 
other persons the blame of that which 
of caution.”
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In Foreman v. The Mayor of Canterbury, \„ R. f, Q B 
the defendants, who were the Local Board, were held liable for 

■ lnJury arising from an accident occasioned 
employment leaving by the side of the road 
without light.

Kentu. Worthing Local Board, 10 Q. B. Div. 118, wasacase 
simtlar to White v. Bindley, the defendants 1,niting in themselves 
the double character of highway authorities and water works 
anthonties were held liable for damages occasioned by the 
plaintiff s horse stumbling upon a valve cover over an iron pine 
connecting with the water Works, and which projected owing 0 
the wearing away of the road, and against which they

by persons in their 
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Corporation, 
that was the 
by Hannen, 
, at p, 222, 
J., was, not 
spressed in 
which was 

TcKinnon v. 
hway ought 
hat neglect 
und for the

havetaken precautions, as Stephen J. said, “ independently of
and apart from their duties as surveyors of highways. ” 

in Atkinson v. The Newcastlc Water Works Co., 2 Ex Div 
44t, the Court of Appeal, reversing the decision of the Court of
statutarTdn Wbether the breach '«*« Public
Statutory duty caus.ng damage, does or does not, give the person
suffertng such damage a right of action, P
object and language of the statute.
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faZ°lSr SimC°‘- iind relied on 38 establishing the common
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for and undcra contract with The Metropolitan tioard of Works. 
The plaintiff brought his action to recover damages for injury 
one his oven by neghgent performance of work, in notpropcrly 

filhng up an excavation nnder it, and improperly working a 

engine near it, so as to cause the oven to sink. The 
Metropohs Local Management Act provided for compensation for 
any damages done by carrying on any works constructed under

°r thC "10de m which <he amount of compensation 
should be ascertamed. The defence was, that the defendant was 
a contractor under the board, and that the Ac.s compiained of 
were under the statutes, the subject of compensation, not of an 

> *0n- Bul the court held- that the compensation was only for
. damages which must have been caused by the carrying out of the 

works, however, carefully and skillfully those works 
done, not for damages from the negligent construction of the 
work, and the juky had found negligence and want of skill.
U. J. said “ The law requires that the execution of 
by a public body shall be conducted with 
care

1887.VOL. IV.
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an . .... . , reasonable degree of
and skiil, and if they or those employed by them are guilty 

of negligence ,n the performance of tfie duties intrusted to them 
they are responsible to the party injured.”

Gibbs v. The Mersey Docks Trustccs, is reported in i H. & N 
.64, and Pcnhallow v. Th, Mersey Docks Trustees, in 7 H.S&

' ,329- Botil cases were argued together in the House of Lords 
and are reported L. R. , h. L. 93. The grounds of decision in 
th8 House of Lords, holding the trustees liable, seem to have 
been, that jn every case the liability of a body ereated by statu.e, 
must be detemuned upon a true interpretation of the statute 
under which it is ereated. That corporations formed for trading 
and other profitable purposes, though acting without 
themselves, yet in their very nature are substitutions on a large 

•scale for individual enterprise, and in the absence of any thing 
m the statute which ereate such corporations, showing a contrary 
intention in this legislature, the true rule of construction is that 
the legislature mtended that the liability of corporations 
substituted.for mdividuals, should to the exte nt of their corporate 
fonds be cd^xtensive with that imposed by the general law on 
the owners of similar works.

a

reward to

thus

Scott' v. Mayor of Manchester, 2 H, & N. ,04, where the 
plaintiff sned for an injury sustai ned by the negligence ofa work-
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mancmployed by ,he defendants in laying gas pipes, and in -- 
whlch the>'were held liable, was so decided on the ground as 
stated by Cockburn, C. J„ •' Though the individuals composing 
the Corporation acted gratuitoisly, yet the Corporation and the 
township derive a profit from the carrying on of the work.”

The American authorities'
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; degree of 
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:d to them

upon this subject are instructive, 
and wlien the sinnlarity of the circumstances of the country to 
our own, is taken into account, they are useful guides for us. 
Scmte of them may be referred to. They draw the distinction 
between citihk and towns acting under special charters of incor- 
poi ation, accepted from the State, and towns, or as they speak 
of them quasi corporations, called into existence 
enactments, appliable to all such corporations as 
or puhlic agencies.

by general 
governmental

Mumeipal Corporations,it is said in scction 962 
tlial m the New England States Russe/t v. Men of Devon, has 
been followed, and there has been a very general recognition 

Of the doctrme that without a statute giving it, no private 
action hes against towns in New England or other quasi corpor
ations for the neglect of duties enjoined in them by general 
legtjlative enactments, applicable to all such corporations 
govefcunental or quasi agencies.” The correctness of the law 
tesfated, was recognized by the Supreme Court of the United 
States m Barnes s. District of Columbia, g, U. S. 552. Again, 
Mr. Dillon says, in section 963, “Such organisations as town- 
ships,' school districts, road districts and the like, though possess- 
ing corporate capacity, and power to levy taxes, and raise monev 
have been very gcnerally considered not to be liable in case or 
Other form of action, for neglect of public duty, unless Juch 
liabtlity be created by statute."
rllT,v- *oston’ 122 Mass- 344, after a full and able review 

ofall the leading English and American cases by C. J. Shaw it 
was held, that no private action unless authorized by express 
statute can be maintained against a town or city for the neglect - 
ofa public duty imposed upon it as the agent of the public by 
general laws for the benefit of the public, and from the perfor 
mance of whtcli the Corporation receives 110 profit or special 
advamage.” 1
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Court of Illinois held that the duties to be performed by eme 
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for the benefit of the public, intimating that the remedy for 
neglect to perform them must be by public indictment, and that 
no future action by an individual, claiming to have been injured 
by the neglect, wtll lie unless it is 'given by statute 
was aftenvards followed in The Tom of Waltham 
55 Hl. 346.
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The principles enunciated in these cases seem to me sound 

ones, and they are applicable to the defendant Corporation here. 
It exists as a Corporation, not under any special charter of in 
poration, but only by virtue of the general legislative enaetment
It exists as a governmental or public agency for the purpose of
attending to and perform certain duties, which primarily belone 
to the government, from the performance of these duties it 
derives no profit or special advantage, and the statute has not 
imposed on it any civil responsibility for neglect of these dutie 
l o hold the defendants liable, and that the words of the statute 
that all roads and road allowances “shall be held to be under 
the junsdicnon ” of the municipality and that the “ municipality 
shall becharged witli the maintainance of the same," impo/e 
such a hability. would be to impose a tremendous burden upon 
lie municipaht.es of this Province. It ivotild mean, that witli 

linuted powers of raising taxes and witli 110 power to levy tolls 
each municipality must at once put in rejiair, and keep in renair’ 
every road and road allowance witliin its limits, in faet miles up- 
on nnles of roads. It is impossible to conceive that the Legis- 
lature ever intended, or contemplated,.in,posing such a hability, 
by the words which have been used. z
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1
rhen the statute . has not imposed upon a municipality any 

civ, responsibility for neglect. In this respect our act in förre 
at the time this accident happened differs from that of Ontario.

O11 a consideration of the authoritjes I have referred to, and 
ofagreat many more which. I have examined, I have come to 
the conclusion that a municipality is not civilly responsible unless 
made so by statute, and it has not been so in this Province.

bli - \
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/ ■$. Ewart, Q. C., and Z. McMeans, for plaintiff. Corpora
tion liable although contract not under seal if for the purposes of 
the Corporation. Clarke v. Cuckfield Union, 21 L, J. Q. B. 349; 
Nicholson v. BradfieldUnion, L. R., Q. B. 620; South of Ireland 
Colliery Co. v. Waddle, L. R. 3 C. P. 463; L. R. 4 C. P. 627; 
Pim v. Ontario, 9 U. C. C. P. 304; Perry v. Ottawa, 23 U. C. 
Q. B. 391; v. BelleviUe, 30 U. C. Q. B. 373 ; Sitsby v.
Dunnville, 8 Ont. Ap. R. 524.
Corporation to provide something, and it has been provided and 
used by the Corporation, no order need be proved, Robins v. 
Brookton, 7 Ont. R. 490 ; Smith v. Hull Glais Co. 11 C. B. 
896. As to ratification by a Company, Phosphate Co. v. Green, 
L. R. 7 C. P. 43.

Choster Glass, for defendants'.1^ Taking possession of buiiding 
« amounts to nothing. Council had to do that or abandon the 

buiiding.

Ellis v. Hamleti, 3 Taunt. 52 ; Lamprell v. Billericay Union,
3 Ex. 281.
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[/ot/i January 188?.\

Tavlor, J., delivered the judgment of the court.(a)

The plaintiff was the contractor for the erection 
contract with the defendants, of a pdlice station in the City 
of Winnipeg.

He now brings his action to recover *2,082.05 with interest 
for what, in the particulars annexed to the record is described, 
extra work and materials. Included in that amount is the 
of *216.05, the amount of a cheque deposited with the defend- 
ants, hy way of security for the due performance of the work 
under the contract, and which the plaintiff claims has not been 
returned to him, but has been cashed by the defendants, orsome 
one to whom they improperly delivered it.

At the trial before my brother Killam without a jury, the 
plaintiff had a verdict for *235,55, being the amount of the 
cheque *216,05, with interest *19,50, leave being reserved for 
the full court to increase the verdict, or to enter a verdict for the 
defendants.
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ii;
(a) Present, Wallbridge C. J., Dubuc, Taylor, JJ.
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now claimed for. Nor is there any evidcnce, that the work 
ordered by any person who had authority to bind the defendants, 
or who, in ordering the doing of the work, was acting within the 
implied scope of his authority. Barber St Barber had not any 
authority to make the changes without the sanction of the 
defendants. It is only, if the plaintiff and defendants fail to 

vjgree as to the cost and expense of aiterations directed by the 
defehdants, that the same is to be settled by Barber & Barber, 
and that their decision shall be final.
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The utmost that can be said as to the ordering the work is, 
that sonie of it was ordered by the cliief of police, sotne of the 
changes it is said came from the license and police committee, 
and that the alderman, who was chairman of that committee, 
knew of some of the work being done. Now that is the lowest 
possible evidence ttpon which to charge a Corporation with a 
large surn, such as is sned for here. It did not, in any way, 
within the scope of the implied authority of the chief of police, 
to superintend the erection of a building for the city, 
although it was a police" station. There is no evidence that such 
superintendence fell within the scope of the duties of the license 
and police committee, and there is no evidence of any delegation 
of authority, in this matter, by the defendants to either the 
committee, or the chief of police.
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In Clarke v. Cuckficld Union, 21 L. J. Q. B. 3 49, the work 
sned for was ordered by the defendants at a meeting of the board, 
which it was not disputed had been regularly called. Haigh v. 
North Bttrly Union, E. B. & E. 873, was a case in which the 
defendants having reason to suspect that the officer who had 
charge of the books and funds of the Union, ha^ been guilty of 
fraud, they, by resolution of the board, employed the plaintiff to 
investigate his accounts, and pending the appqintment of 
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orders given by subsequent minutes, so signed and countersigned, 
and communicated to him.

In Pim v. The Mutticipal Council of Ontario, 9 U. C. G. P. 
302, there was a contract under seal for building a court house. 
It contained a provision that if the work was not done by a 
specified day, the defendants might discharge the contractor, 
and employ another to do thd work. The contractor failed to 
complete the work according to the contract, and the architect, 
acting under authority of a building committee of the council 
appointed by by-law to have the over sight of the work, took it 1 
off the hands of the contractor, and employea the plaintiff. to 
finish the building. The building committee reported the whole 
matter to the council, and their report and the action they had 
taken, was approved of, and adopted by the council.

In Perry v. Corporation of Ottawa, 23 U. C. Q. B. 391, thel 
plaintiff was held entitled to recover for plans and reports, onl 
the ground, that he was employed to make them by a dulyl 
appointed committee of tht council, which committee repor tedi 
what had been done by them, and by the plaintiff under theirl 
orders, to the council, and that body by resolution adopted and! 
approved the actions of the committee. So in Brown v. BellevilltX 
30 U. C. Q- B. 373, the plaintiflHs claim arose out of an offer tol 
bring a dredge from a distance for the use of the corporationjl 
which offer, a committee of the council reported and recoml 
mended for acceptance. The council adopted the report, afterl 
which the chairman of the committee concluded the arrangementl 
with the plaintiff. He was held entitled to recover, Richards C. jl 
saying, “ When a contract has been entered in to, by the expresi 
direction of thé Corporation, and has been performed by th(l 

> party, and the Corporation has received the advantage of it, thtl 
Corporation cannot set up as a defence that the contract was nofl 
under seal.” I

In Bobins v. B rockton, 7 Ont R. 481, the plaintiffs were helfl 
entitled to recover for work done, under resolutions of thfl 
council, though there was none under seal. From that decisiofl 
Wilson C. J. dissented on the ground that the plaintiffs shoulB 
have been appointed by by-law to do the work. I

I have not in dealing with the question.raised here, considertH 
at all those more recent cases, which seem to support the ol^rulj
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'''that a seal is necessary, for the defendants here do not raise the 

want of the corporate Seal as their defence, but take their stand 
upon the broad ground, that they never authorized the work 
being done. Z

The only case which feyors the plaintifTs contention is Smith 
v. Hull Glass Co., 11 C. B. 897. That was the case ofa trading 
and manufacturing Corporation, which was held liable, not only 
for goods supphed for the purposes of their manufacturies 
orders given by their manager, although there was no express 
delegation of authority by the directors, but also for goods 
supplied upon the orders of unauthorized persons, where the 
goods were, with their knowledge, received upon the premises 
and used for the purposes of their trade.

The use of the goods, with tjie knowledge of the directors, 
which, as Maule J. said, was the knowledge of the company, was 
the ground upon which Jervis C. J. held the defendants liable. 
He said, “ The ground upon which I am disposed to hold the 
company liable in respect of the goods supplied on the orders of 
the chairman, the deputy chairman, and the secretary, is, 
these orders were subsequently adopted by the directors ”
Maule J. said, “ Here

109VOL. IV.
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persons found transacting business, 
and receiving goods upon the company’s premises, and using 
thein for the purposes of the company; and all this with the 
knowledge of the. company. What the Lord Chief Justice calls 
the knowledge of the directors, I call the knowledge 
company. This is the simple case of an individual, or a body 
corporate, carrying on business in the ordinary way, by the 
agency of persons apparently authorized by him or them, and 
acting with his or their knowledge. The case differs in no 
respect from the ordinary one of dealings at a shop or counting 
house, the customer is not called upon to prove the character or 
the authority of a shopman or clerk witli whom he deals; if he is 
acting without, or contrary to the authority conferred upon him 
by his employers, it is their own fault. It seems to me, therefore,11^ 
that these defendants are bound by the acts of the persons who 
have taken upon themselves, with their knowledge, to act for 
them in ordering the goods in question, and receiving them, and 
using them in their business.”

are

of the

j

tiffs were heli 
lutions of th 
that decisiol 

aintiffs shoulj

The present csse ' is widelv different one. There is no 
evidence that the work here was ordered by the agency of persons

ere, consider 
>rt the ol^ru
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The plaintifl* cannot I think ur^ tum- , .
accepted by the defendants, and used by them soThat th7 7" 
thereby become liable to pay for it The , ? ^ hey have
by the defendants may be Sd t0 have te, 7 f *** ^ 
They had entered into a contract with the pla.ntTff t l'POn.them' 
land belonging to them, a buiiding of a'cer 2 k"d 7,°" 
specified sum If the plaintiff has put into that Md,n “
orders from the defendants, additional 
that called for by the contract, what 
They must either, take 
with the unauthorized 
get rid of what

j
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g, without 
or more costly work than 

are the defendants to do 
possession of the buiiding as it stånds! 
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and ratification of what has been done.
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The defendants’ motion, to enter ajion-suit, or a verdict for 
them, has st,11 to be considered. The evidence showed that the 
cheque was received from the defendants by the then city 
solictor, and the question was, had be authority from the 
p am ,ff to receive it. He says he had a claim against the 
J." a c'lent’ and under instruotions from the plaintiff he 
, ™ed ’e ,cheque' t0 P=y tl,is claim out of the proceeds This 

the plaintiff denies. On the cross examination of 1 solici o 
d oame out, that the order to receive the cheque was h wrZ’ 
My brother Killam beheved the solicitor in preference to the

oP a'thé Vf a" hlS judgment sa^- he wo«ld have found in favor 
Of the defendants on this i,em, if the verbal evidence ofThe
solicitor, as to his authority to receive tlrS~cheone M 1

rfb* ;• “>*« i
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; ” e- He had on h.s examination stated that he
mstrucdons from the plaintiff ,0 receive the chen® and that 
under these he received it. He was n

had

olding 
- must 
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ty for 
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pon a 
1 new 
ide it 
, and

f -v <■’» H—r, -ÄSS
tionswereinwnting. Thefactthat he had instmctions was proved 
and it afterwards, upon cross examination, appearing thit thev 
were m wnting could not, it seems to me, render worthless dre 
evidence already given. See Tayior on Evidence, TZ

The result is that the plaintiflfs motion to increase the verdict 
must be relused with costs, and the defendanfs motion 
aside the verdict and enter a verdict for the 
with costs.

to set 
defendants, granted

Having come to this conclusion it is 
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plaintiff.

id, to
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more
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unnecessary to consider 
the certificate for costs obtained by theas to
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a verdict for
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Dolman
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■ v. Blurto. 
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Birkett v.

RICHARDS v. ROWE.

(In Appeai..)

Change of upon c hange of ownership—Notice to 
creditors.

Business tiame

:p'° httXd^xbz»e <Leed)

beyond the change ofname, there was nolhing to indicate a change of 
' "."sh,{\ fhe ,lefcndant had ‘kalt with the plaintiffs and her husband 
nttnued the account.lhavmg agreed to pay the liabilities of the old business. 
In an action for the priee of goods delivered by the 

orders of A. Rowe & Co.,
IIlU• That the defendant ivas not liable.

it toThtwTp &tc’ altCd r"linUin8 ‘he buSi"eSS for s°™ »M ’
liabililie. fp ' ■ & P- Co’ and this company agreed to assume and pay the 
hab ht.es of Rowe &C°. Pending this action the plaintiffs recovered L 
ment against the company for the amount here sued for. 1 8

She

plaintiffs upon the

<1

Tavlor 

I haves 
to change 

A great 
of a chang. 
coming in, 
case of a p. 
ont the bus 
did so she 
carried on 
itgly the c 
Co. Of th 
change all. 
that in a f 
tvhich the c 
evidence th. 
it. It

ofthe
Hagel, Q. C, and G. Jf. Howard for plaintiffs.

aJ',C. ^fe"dant “nnot re*y uP°n the judgment obtained 
against The 1 tmes P. & p. Co., because that was signed after the 
commencement of this action : The Delta, i P. Div ror
fZTV- SäS°’ 29 Ch- DiV" 448. judgment having been 
by defamt „ not an estoppel: Goucher v. Clayton, „ JUr. N. S.
107. Everythmg in controversy in one suit must have been in 
the other suit, Massy. The Angla-EgyptianNav. Co., L.R. , Ch
108. On general question of esfoppel: Ashby v. Day, <4 L I
ton "'JU It V' 3 EaSt’ 2SI’8i v
ton, 4 H. &N. 549; Swire v. Redman, 1 Q. B. Div. 536
Untflnot.ee of dfssolution the partnership is presumed to have 
contmued : Barfoot v. Goodall, 3 Camp. ,47. As t0 the 
nö ,ce to begiven, G or ha,n v. Thompson, , Peeke 6=; Aw», 
Leonard, 2 Chitty, 120;

Ch.

cann.

v. Carruthers, 3 Esp., 248;
Present
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:'ar- &P- 106 i Birkttt v. McGuire, 7 Ont.

As to appropriation : Philpot v. Jones, 2 Ad. & E.. 4, ; Simp- 
Ingham,"2 B. & C. 65 ; Cummings v. <?/««*>, 1 U. C Q 

B 364; Au**** 6 Taunt., 77,. As to novation.
***** I F. & F„ 297 ; v. ^ price
.00; Powles v.Page, 3 C. B. ,4; ’
Dm 177 i Damd v. Ellice, 7 D. & R, 690 ; Kirwan 
4 Tyr., 491.

*"**' Ö- C- and C. >. for defendants
S.gnmgjudgment against the company is a„ estoppel by elec-

T. farf V. Jard,ne' 7 APP- Ca-, 345. The defendant is not 
Imble for goods purchased in the name of A. Rowe& Co
I Bhrton’ 9 M- & W- =83; Quebec Bank v. Miller, 3 Man L
22' 7Ås to^ho V;.6W"//’ 3 CamP' *47, »Mt on Notice,
223. As to novation, Exparte Rivolta W. N„ ,882 n ,6 .
Bilborough v. Holmes, 5 Ch. Div 2ee A« m • ’»v. Aftcw*», ;95Ca„. l J.”N I;, appropr,at,on’

1 *3
Dolman v. Orchardt■ 
App. 53.
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aylor, J., delivered the judgment of the Court. («)
I have seen no reason, on a further consideration of thi 

to change the opinion I formed ,
A great deal of the law discussed was applicabie to the case 

hange in a partnership by a partner retiring, or by another 
coming m, but the present is not snch a case at all ft is the 

1 a person earrying on business under a firm name sellin» 
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Holding of herself out by the defendant, or any allowing of het- 
self to be held out, as still a member of the firm.

The plaintiffs' manager knew of the change, and their book- 
keeper when he observed the change in the name, thought it of 
sufficient importance to call his attention to it. There was 
quite sufficient in the change to put the manager upon enquiry, 
and had he enquired he would have learned that the defendant 
häd nothing to do with the new firm. H.e chose, however, to 
treat it as a matter of no consequence. Indeed, so careless does 
he seem to have been, that not only were all the charges against 
A. Rowe & Co. posted up in the"plaintiffs ledger to the old 
account which had been opened there for Rowe & Co., 
the charges against the subsequently. formed business 
Winhipeg Times were posted up to the

1887.VOL. IV.

,

<

Registen
hom

The omi 
certificate j 
instrument

but all
The

same account. The evi- 
dence also leads ,one to believe that the plaintiffs accepted the 
more recent business of The Winnipeg Times as their debtor for 
the hability now sued for. The judgment recovered against 
The Winnipeg Times seems beyond all donbt to be for the same 
hability as that for which the plaintiffs now sue the defendant. 
If so, then the en tering up of that judgment is' evidence of the 
election to take that new firm for the old debt.

A certific 
under the si 
Held, Inst 

wherea 
numbei 
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Under the 
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Since that 
defendant iir 

A registeh 
tration (per I 

An assignn 
not only as bi 
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dissenting.) 
assignor, even 
property.

A voluntary 
Therefore v

; In my judgment the verdict for the plaintiffs should be set 
aside and a non-suit entered.

Rttle to set aside the verdict and 
to enter a non-suit.
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HARRIS v. RANKIN. 

[In Appkal]

I

Registeredjudgment.—Form of Certificate —A* I
homestead. Voluntary promise to conoe^TJ 4*" 

Evsdence of partits to imptached transaeti 
The omission by a registr ,r to ehdorse 

certificate prescribed by Con. Stat. Man. 
instrument binding'the lands.

oti.

upon an instrument registered the 
c. 60, s. 15, does not prevent the

,mder ,h? seal o°/the“SertmorQ„Ss'dB™|e d<!PUty pro,h™“‘aT

* jUd~-'-8 0et=ber, rSS, 
number of the roll not appeating ?t0ber’ ’884- <the
certificate did not show that the LfL , ,ficate) and because the 

bnder the ,3,h sub.-sec. „f «" * =
no, be bound by exeeutions in the sheriffs hands prior * 3';th™öteada «-

a,taches upon Iand acquiKd
An assignment of

and was

d be set homestead of the

to its regis-

not only as between th^hTméaeadfrlnd the C ‘° re“mme”da‘i°n i« void, 

Partiesto the transaetion, (mrruli„e Dm,r T’ s"'*1" * betwre" the 
^'nting.) In such a ease the assigLe would not be C" J-
assignor, even to a lien for improvements °, u “ aEainst the
property, s p acec* by the former upon the

ict and

rrr" 10 ‘ranSfer hnd wiU « be enforced in eouity.

-c=ommen7a,r„„'rc„tv"andfr Ws^ife'' £?*** ***"

did so convey; »ana after recommendation

o« a j 1 u dgmei i^registered b“ m ae7,l?„7n 7*7™“

er who had obtaihed 
a third party to whom the patentissued.

NtM, That the land 
judgment.

was liable, notwithstanding the
patent, to answer the
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Under Con. Stat. Man. c. 37, s. 85, only land actually under cultivation is 
exempt from execution; but lands upon which houses. stables, &c. are erected 
are al so exempt.

Where a wholé farm was

Å registt 
Fi/zge 
The c. 
1883.

chargeable under a registered judgment and only 
a portion of it under afi.fa., a reference was ordered to the master to apportion 
the latter charge (Warne v. Housely 3 Man. L. R. 547 followed). The cosls 
of the suit were added to the registered judgment and charged upon the whole 
land.

/•*!
being 

5 Gr. 
chargt 
0'Nc>

Form of decree in such a case.

Remarks upon the sufficiency of the unsupported evidence of the parties 
interested to uphold a transaction attacked as fraudulent.

:

This was a rehearing of the judgment of Dubuc, J.

The facts appear in. the judgments./ The certificate of judgment 
held defective was as follows

Kil

inents 
4>resen 
tain la 
band 
void a

“ In the Queen’s Bench. 
“ I certify that on the eighteenth day of October, in the year 

of Our Lord one thousand eight hundred and eighty-four, judg
ment was signed and entered up in favor of A. Harris Son & 
Company, Limited, plaintiffs and against Edward Rankin 
defendant for two hundred and twenty-seven dollars ånd twenty- 

two cents, damages and costs, and that no satisfaction of said 
judgment or any part thereof appears of record in this Court. 
Dåted this 30H1 day of August, in the year of Our Lord 
thousand eight hundred and eighty-four.

The 

1884, 
on the 
ed to 

facias 
judgm 
husbai 
he sho 
part t 
remair 
remair 

1883, 
made; 
sectior 
for, ha 
date o 
factior 
residec 

years, 
Domir 
husbar 

Act, rt 
said la

one

I “ Augustus Mills, Deputy Prothonotary.” 

Exemplification showed date to be i8th day of October, 1883.

J‘ 5. Ewart, Q. C. and L, G. McPhillips, for plaintiffs. 
Registration of judgment equivalent to mortgage, Con. Stat. 
Man. c. 37, s. 83. The patent issuing to assignee of debtor not. 

a difficulty, Bull v. Frank, 12 Gr. 80; Garsidt v. Ktng, 2 Gr. 
673; Mountjoy v. Queen, 1 Gr. E. & A. 429; Saugetn v. 
Church Socitty, 6 Gr. 538; Dougallv. Lang, 5 Gr. 293; Plimmir 
v. Wellington, 9 App. Ca. 699; Yale v. Tollerton, 13 Gr. 302; 
Ferguson v. Ferguson, 16 Gr. 309; Es<v. Trim, 27 Gr. 374; 
Nicholson v. Shannon, 28 Gr. 378. The agreement between the 
defendants was voluntary and not in writing and cannot be 

enforced Penhall v. Elwin, 1 Sm. & G. 258.

F. Beverly Robertson and H. E. Crawfordiox the defendants 
Lands exempt from seizure under execution, not chargeable by1
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Itivation is 
ire erected Å registered judgment, Maxwell on statutes, 69; Roddy v. 

Fitzgeraldy 6 H. L. 8yy; Dominion Lands Act, 1883, s- 33 ss. 4. 
The certificate of judgment not properly endorsed, Ad. Jtis.-Act,
1883.

J. S. Ewarty Q. C. in reply. Additional cases as to patent 
being no obstacle, Goff v. Lister, 13 Gr. 406 ; Casey v. Jordan 
5 Gr. 467. Debtor had an in terest which could have been 
charged, Bruyere v. Knox, 8 U. C. G. P. 520; Brennan v. 
O'Neil, 4 U. C. Q. B. 8; Waters v. Shade, 2 Gr. 457.

(10/h January, 1887.)

\ Killam, J.—This is a suit in equity to enforce registered judg- 
lYients recovered by the present plaintiff against one of the two 

/present defendants, husband and wife, as being charges upon cer- 
tain lands held by the wife and to have a transfer from the hus
band to the wife thropgh a third party declared fraudulent and 
void as agairtst the plaihtiff.

The bill alleged that the plaintiff, on the i8th day of October,
1884, recovered judgment in thiscourt against the husband; that 
on the 271b day of October, 1884, the plaintiff issued and deliver
ed to the sheriff of the Western Judicial District writs of fieri 
facias against the goods and the lands of the husband under said 
judgment; that the sheriff had certified to the plaintiff that the 
husband had not in his bailiwick any goods and chattels whereof 
he should cause to be made the amount of the judgment or any 
part thereof; that the writ against the husband’s landfe still 
remained in full force and unsatisfied, and the judgment debt 
remained wholly unpaid ; that, prior to the 7U1 day of December, 
1883, the husband, pursuant to the Dominion Lands Act, had 
made application to obtain a homestead entry for the yuarter 
section of land in question, and, having perfected his entry there- 
for, had resided upon the lands more than three years from the 
date of the perfecting of the entry, and had proved to the satis- 
faction of the local agent appointed under said Act that he had 
resided upon and cultivated the lands during the term of three 
years, and such proof had been accepted by the commissioner of 
Dominion Lands and, on the said 7th day of December, the 
husband obtained a certificate in the form required by said 
Act, recommending the issue of a patent from the Crown for the 
said lands to the husband, signed by such agent and countersign-
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entitled toi
m fr--"h ”c,"'"'"I

wife ; that Hallen accordinT for ™nveymg the lands 
ferred such estate and irrterefL^LL^ aSäigl,ed 
the sth day ofMarch, 1885 a patent7 ^ i*nd that on or about 
the wife; that at the time^ofthe a " " was issued to
hand was indebted to the plaintiff m the"1"'1'° HaUen the hus- 
the subject of the judgment befnre . °Unt w,lich formed 
various other persons whose demZ m^'°ned! and mdebted to 
the husband was not at the time oftlJtr "T3"16'1 '"’Paidi that 
smce been, possessed of anv nm nsfer’ and hehad never 

id lands, oubof,which such indebL^' ^ 1,ersonal-except 
that the plaintiffs wre hindered aS"^ 7™'“ be Satisfied t

recovery 0f the judgmendeba 7^ Y ^ transfers in 
them declared fraudulenf and void as We''e enti,,ed have 

it declared that the wife held the hnds^"^ ‘hem’ and to have 
that on the 3oth day of August ,88a77 T •“ f°r the husba"d i' 
tificate of the judgment to be r^SÄ^nhfls caused a cer- 
the county ofShoal Lake i„ whfch the 7 Lg'Stry 0fficefor 
ISth day of July, 1884, the plaintiff 1 • "7 ay; that on the
agamst the husband in the CountT^n b ’ed another judgment 
which still remained unsatisfied LdT 7 COl"Uy °fBirtle 
1884, a certificate of the latter i a °'' t lP 25'h day of July, 
Registry Office for ,he county of To’! 77 regiStered in the 
clanned that by reason of the Listm r ’ and the Plail"iff 
judgments the plaintiff obtained liens T h Cenifica,es of fhe
the amounts thereof, and praved 7 l ^ °" thc lands for
enforced against the lands, and to hl 7 alle6ed charges
fors to Hallen and the wife were frai.nl7" declared that ‘he träns- 
plaintiff, and that the wife held the V°‘d against the
husband. neid the lands as trustee for the
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patent could 
and for her benefit; that she 

accordingly advanced and had since continued to advance to her 
co-defendant moneys of her own, and had paid out large sums of 
money for the improvement of the farm lands in question, and 
almost all the improvements made on the said lands were made 
Wlth her moneys, and her co-defendant always continued to be 
mere trustee of the lands for her, and it was pursuant to this 
agreement that the patent issued to her, and she claimed the 
benefit of subsection 3 of chapter 12 of the Act, 46 Yic. D.

name

The husband abo answered the bill, denying all charges of 
fraud made against him in the bill.and alleging that shortly after 
his marriage wlth his co-defendant he agreed with her that if she 
advanced to him moneys to assist him in his then difficulties he 
would hold the lands in question as trustee for her, and that she 
did advance to him moneys out of her own private means, and he 
had always acted as her agent rnerely in carrying on the said 
farm; that the improvements made" upon the said lands since the 
said agreement had all been made with the wife’s

;

moneys, she
relying upon the said agreement, and pursuant to the agreement 
the patent had issued to her. Healso claimed the benefit of the 
exemption clauses of the Administration of Justice Act, and of 
subsection 3 of section 27 of the Dominion Lands Act of 1883. 

Issue was joined upon the answérs, and the

Ii

:

cause coming on 
for the examination of witnesses and hearinj before my brother 
Dubuc, he dismissed the bill without costs. The plaintiff brought 
the cause on for rehearing in Hilary term last.the

ntiff
Ihe plaintiff proved a judgnient recovered against the husband 
the i8th day of October, 1883, in this court at law, and one 

recovered in the County Court of the county of Birtle on the 
i6th day of July, 1884, and the registration of acertificateofthe 
latter judgment in the Registry Office of the division in which 
the lands he, upon the 2Öth day of July, t884r There was also 
produced a registered certificate of the deputy prothonotary, 
“that on the eighteenth day of October in the year of our Lord 

thousand eight hundred and eighty-four judgment was signed 
and entered up in favor of A. Harris, Son and Company (limited), 
plaintiffs, and against Edward Rankin, defendant, for two 
hundred and twenty-seven dollars and twenty-two cents damages
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under the seal of the Court of
1887.
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1 appear to me that this certificate is sufficient to
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C judge WerC amended Rearing by order of the

If
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sufficknftobinTth^/^ 'T'* ^ jud6ment was form
nd the lands of the judgment debtor, ifduly regis- 

bjection is, however, made to the registration because 
rom the copy filed, it does not appear that the original 

endorsed by the registrar with the certificate reqfiired by 

cap^a SeCt'°n °fthe Lands ReSis,ration Act, Con. Stat. Man

tered.

ii was

««edingf0ntWd°i|aS 0btai"ed aludgment täny coutty''

cate sehTonmththe SChedulerofforms t0 ‘his Act ; which certifi- 
cate shah. on the request of the party obtaining the same be

trar of fiftv cenT '““T 'T** °" ^ment ‘° regis-
,t fJ 'and s“ch/egistry shall bind all in terest or
Z e wkMn t ,°r dCfe"dantS in lands and hereditaments 
sttuate within the reg.strat.on division or county in which such

court
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office is situate, the same as though the defendant or defendants 
h.id in writing, under his or their hand or hands and seal or 
seals, charged the said lands and hereditaments witli the ämount 
of the said judgment.”

By the Lands Registration Act, Con. Stat. Man. c. 60, sec. 15, 
“ Grants from the Crown may be registered by the production 
thereof to the registrar, with a true copy sworn to by any per
son who may have compared the same with the original—such 
copy to be filed with the registrar—all other instruments except- 
ing wills shall be registered by the deposit of the original instru
ment, or by the deposit of a duplicate or other original part 
thereof, with all the necessary affidavits.”

Section 30—“ All instruments that may be registered under 
tliis Act, ’ (among which are “ any instruments jn any wise 
affecting, in law or in equity, lands in Manitoba,”) “slmll be 
registered at full length, including every certificate and affidavit, 
excepting certificates by the registrar, accompanying the same, 
uP°n and by the delivery to the registrar of the original instru
ment,” etc.

Section 32—“ The registrar or deputy registrar of the county 
in which the lands are situate shall, upon production to him of
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ie Court 
ve been 
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of writs 
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Ii of the 
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hat the 
t could 
subject 
tionsas 
1 of the

the original instrument, duplicate or other original part thereof," 
together with an affidavit of execution, * * * enter the said1 form 

1 regis- 
■cause, 
il was 
:d by 
Man.,

instrument in the registry book in the order in which it is receiv- 
ed; and he shall file the same with such affidavit of execution ; 
and he shall endorse a certificate on every such instrument to the 
eflect, etc., * *
allowed as evidence of such respective registrations in all 
courts.”

It does not appear to methattheendorsementofthiscertificateof 
the registrar is a part of the act of registration. In my opinion 
the registration is complete so as to bind the lands upon the 
deposit of the instrument with the registrar. The iSth section 
effects tliis by providing for that wlvch is to be done by the party 
producing the instrument for registration. Then the joth and 
the following sections contain merely the directions to the regis
trar as to the acts that are to be performed by him after and con- 
sequent upon registration of the instrument by the party produc
ing it. It is the duty of the registrar in the fnterests of the pub-

* which certificate shall be taken and
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ÄSiSSÄt: *■—** “ *»men t to see that thev are v producm8 the instru-
strengthenedby h tlTf;°'mP,,ed ^ In this view I

y 6 tase of Laur“ v. Rathburn, 38 U. C. Q. fj.
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ie instru- 
'iew I 
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vided 111 subsection five, upon proof as aforesaid that he, or his 
widow, or ho or their representatives as aforesaid, or some of 
them, have res,ded upon and cultivated the land for the three 
years next preceding the application for patent, shall be entitled
!°f HeratM °,r t® ‘and Provided su<* claimant is then a subject 
of Her Majesty by birtb or naturalization.

n, whicli 
ands, in 
in which 
he then 
he lands 
Vet then

“ 13- The title to lands, shall remain in the Crown until the 
issue of the patent therefor, and such lands shall not he liahle to 
be taken in execution until the issue of th
“17. All assignments and transfers of homestead rights hefore 

the ,ssue of the patent, except as hereinafter mentioned, shall he 
""" and V0,d: f shal1 be deemed evidence of abandonment of 
the nght and the person so assigning or transferring shall not be 
permitted to make a second entry

“ Pr°vlded that a person whose homestead may have been
recommended for patent by the local agent-the conditions in 
connection therewith havmg been duly fulfille<#Lmay legallv 
dispose of and convey his right and title therein. 7

“ Any person who may have obtained 
be co

:

e patent.

female, 
ittained 
for one 
>priated 
id right

e liable

date of 
Lte the

I

nsidered, nnless and until such entry be cancelled, as having 
exelustve nght to the land so entered as against any other per 

- , son or persons whomsoever and may bring and maintain actions 
Is witli | or Respass committed on the said lands 
fidavit

an

or any part thereof.” 1
“ Form B.

“ I, A. B., do solemnly swear (or affirm, as the case may be) 
that1 am overe.ghteen years ofage, that I have not previously 
obtained a homestead under the provisions of the Dominion 
Lands Act; that the land in question belongs to the class open 
for homestead entry ; that there is no person residing 'or having 
improvements thereon ; and that this application is made for my 
exelusive use and henefit, with intention to resideonandculti- 
vate the said land."

lule to

xpira- 
011 of

idow, 
heirs 

, that 
d, or 
;uous 
I the 
t for 
nay, 
pro-

Some changes were made in these provisions by the Dominion 
'ands Act of 1883, hut it appears to me that these did not affeet 

the position of these defendants. The husband had acquired his 
homestead nght subject to the conditions imposed by the Act of 
1 79. and, there being no distinet provision in the Act of 1881 
making any new or differenjteonditions under it applicable to those 
already holdmg homestead rights, it would seern impossible to
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1884. I Cl 
proved that 
conveyance 
of the coun 
1880, when 
from the de 
entitled to I 
questions of

I

the local agent, and then conveyed the lands to Mr. George S 
Hallen to be conveyed to the wife;. that they were then so con
veyed to her by Mr. Hallen, and that in pursuance oUhe right 
so acquired the patent was issued to her. ' S

Mrs. RankinV

h

i

g eemeiit that the patent was issued to her. Mr. Rankin in 
his evidence, stated that he always desired to convey the pro- 
perty to his wife, “ and^was advised that after the recommenda- 
ion was made dnd before the patent was issued was the 

ttme to make it": he States that he made an affidavit for the 
pose of getting the recommendation; he says the deeds 
made in pursuance of the agreement in the Queen’s Hotel; he 
says that he thmks he applied for the recommendation for the 
patent “some httle before ” he executed the deed to Mr. Hallen ■ 

v * toS2P r Z re=ommendation because he wanted to con- 
wi e. Mrs. Rankin, in her evidence, says that she 

knows that the recommendation did issue; that the land was con-
Zm bfyhert,hUSband 10 Mr- »allén, and by Mr. Hallen to her;

before the recommendation was applied for the husband 
agreed that the patent should issue to her ; that Mr. Hallen was 
consulted for the purpose of having the land conveyed to her • 
that she employed Mr. Hallen to get the title for her, and n’ 
consequence of this the application for the 
was made, and then conveyances were made which 
to Ottawa, and upon which the 
her.

proper
pur-

were

I

recommendation 
were sent 

patent was issued direct to

Mr. Hallen; in his evidence, says that he had a “ 
mendation for the patent ” in his possession at one time
bér^Tt T ^ ln November‘»r December, or perhaps Octo- 
ber, 1883 he says he knows that the transfer was not made 
for some time after that, nearly a year ; that he prepared 
veyance from the defendant to himself which 

it was an ordinary quit-claim deed,

recom-/
He

a con- 
was sent to Ottawa; 

and there
that “

were some

t
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therefore, 
ie Act of

recitals in it setting forth that 
sideratjon, it was quit-claimed to 
the wife, I executed' a document 
ter deed was

moneys were advanced in 
me and I quit-claimed back to 
to that effect ” ; that tliis lat-

recommendation was^obtained^boutlaving1!^tit™ttTthe^and
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lands 
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5the right
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Mr Hallen speaks of a recommendation that Mr Rankin h» 
allowed to purchase the hnds, and it is argued 
the parties refer to throughout, and that 
dence that any other recommendation tfas obtained Mr Hallen 
however, distinctly speaks of a •• recommendation for pMent ’’ 
as havmg been >n h,s possession, and being' a solicitor 
suppose that he did not mean 
tion that either

tl'at this is what 
there is no clear evi-

we must
by that repression a recom menda- 

. p*rty be aIIowed to purchase the land. It is
the 1 6 that there was 110 purchase from the Crown 
the parties evidently understood that the time to 
alter the recommendation for patent; 
out by the statute, and it is 
was issued without the

;
convey was 

that is the time pointed 
not to be supposed that the patent 

recommendation, or without at lpnct 
apparen^, compliance with the statute. ’

Mr. Hallen ,s not positive of the exact date when the recom 
mendation was obtained, but he puts it as liaving been in ,88, 
and he says positively that it was nearly a year before the date 
f executKm of the deeds, which he fixes as in November
J4, 1 C0"s,der’therefore. that it must be taken as sufficiently 
proved that the recommendation was issued before, and that the 
conveyances were made after, the registration of the certificate
.g ' lZnnV°V jUcdgment' If the ,ands were unsurveyed in 
88o when Mr. Rankm settled on them, as appears probable 
rom the delay in opemng the land office, he-might hin-e been 

emitled to the patent in ,883. In the vie^ which I take the " 
questions of pr,or,ty ofdates are of no importance, but I base my

J
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: made 
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»ttawa; 
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j



V

t1 26 MAN1T0BA LAW REPORTS. 1887.VOLjtV.

conclusion upon these deductions of fact from the evidence 
as their discussion takes less time than would be required-in dis 
cussing the grounds of my opinion that the ' registration of the 
certificate ofjudgment affects after required lands.

1 ‘hink that the i3th subsection of the 34th section of the 
Lands Act of 1879 's -effectual to prevent the seizure or sale of 
the lands under execution before the 
that if they

i as it \v< 
men t w 
est whil 
Howeve 
latter m 
is incon 
necessari 
remain i 
annul th 
tion. B 
the debt< 
and I thi 
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In Boui 
word, (1) 
a court or < 
the officer 

In Bron 
the author 
execution,’ 
to writs th< 
the comma

patent was issued, and 
not subject to seizure they could not, before 

patent, be even bound by executions in the sheriffs hands. It 
would, therefore, appear that if the 
and Mrs. Rankin

were

|
conveya nces to Mr. Hallen 

were valid as against the plaintiff there can be 
no claim upon the lands by virtue of the execution.

I am nof, however, able to accede to the argument of the 
defendants’ counsel that the prohibition against taking the lands 
m execution is to be considered as including any proceeding or 
process under which a judgment is attempted to be enforced 
against the lands, and, therefore, to extend to proceédings in 
equity upon a registered judgment.

It is to be noticed that the i3th subsection of section 34 has 
appeared in every Dominion Lands Act from 1872 to the present 
tune, coupled also with some provision, similar to that of the 
first part of subsection 17 above cited, avoiding assignments of 
homestead rights before patent, but that the proviso authorizing 
a transfer after recommendation for patent was not enacted until 
1879- It would, then, appear-thåt before 1879, as the title was 
declared to be vested 111 the Crown, and as no transfer could be 
made by the homesteader before the issue of the patent, the 
land could not be subjected to the involuntary charge ordina- 
nly created by a debtor suffering the recovery and registra
tion o a judgment. The addition of the proviso to subsection 

however, to have qualified the former provisions and 
to have had the efifect of creating in the homesteader, upon the 
recommendation for patent being granted, an actual transferable 
mterest 111 the homestead lands which he 
charge. If it

:
:

;
ge

17 appears

could then effectually 
that the Act of 1879 *s a consolidating 

Act, re-enacting the provisions of the i3th subsection with the 
• 17th, I would thmk the provision for thegiving ofa transferable 

mterest in the land sufficient to partially repeal the former pro
visions against the taking of the homestead lands in execution

were not

i
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as it would naturally Be supposed-that the Dominion Parlia- 
ment would not mtend to give a debtor a transferable inten 
est whde keeping ,t from being subject to satisfy his debts 
Honever as the two provjs.ons come together in one statute, the 
latter mnst be consuiered to affeot the former only so far as it 
.s mconsistent with it. The giving of the transferable interest 
necessarily modifies somewhat the provision that the title is to 
remain in the Crown, but it is yet not sufficient to repeal or
27 Zr°T°n that the landS are no[ t0 be taken in execu- 

. ,fUt SUch,an exemPt>on from execution of property which 
the debtor can h.mself dispose of, must be constmed Lictly 
and Ithink that we must give to the expression “ taken in exeru’ 
t.™ m the r3th subsection merely its ordinary teclmical sense 
Ihe defendants counsel refers to the definition of the word 

execution g,ven in marton’* Lan, Lexicon, “ the last stage 
ofa suit whereby possession is obtained ofanything recovereiV'
hidude^T fr°T- “ ‘hat the daUSe is t0 be constmed so as to 

clude the creation and enforcement of a ch
of a certificate of

12;
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™ ’ and a" thf ,s effcctcd '-y tl'é registration is the creation of
I A ge '*l,on ,ands- a steP which, although it may be called the
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word DVAh L7 7CHOmry tW° meanings arc given to the 
ord (1) the act of carrymg into effect the final judgment of

• court or other jurisdiction," and (a) - the writ which authorLes 
officer 80 10 carry into effect such judgment.”

In Broum' s Law Dictionaty, under the word “execution " 
■he author merely refers to the titles “execute" and “writ of 
xecution and as to the word “ execute ” he says, “ asapplied 
0 wnts the word denotes the act of ,he sheriff incarryingoin 

6 C°mmand of the court contained in the writ,” and, after giv-

:

8

i
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mg a meaning as applied to deeds and to the putting to death of 
cnmmals under sentence of a court, he says, « but in each of 
hese three applications, and in every other application 

Word, there: is the

I in the ai 
I ment, w 
I be clearl

The 0 
g and wife
i In Do 
i Clarke, :

attacked 
! tion set 

debtor fc 
living un 
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“ I fully ct 
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narrowly s 
jealous eye, 
merely to t 
thus expres: 
and caution 
must be ma
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same meaning, naniely, that of completing 

or perform,ng what the law either orders or validates."
18 18 sufficient t0 ahow that the word may have a narrow, or 

a very extended, meaning, according to circumstances.
Now, the expression “ taken in execution ” has a technieal 

meaning well known to every lawyer. It would not ordinarily 
>e understood to have any reference to the creation ofa charge 

upon the lands of a judgment debtor by registration ofa certifi- 
cate of the judgment, and the enforcement of the charge by pro- 
ceedmgs in equity. In the Dominion Lands Acts prior to 1870. 
,t was unnecessary to give any wider meaning to the expression 
m order to preveqt the creation ofsuch a charge before the issue 
of the patent, as by our statute the registration of a certificate is 
o have the effect of the creation of a charge upon his lands by 

the judgment debtor in wnting under his hand and sgal, and the 
prohibitton against an assignment or transfer of the lands would 
prevent the creation of any charge in this way before the issue of 
the patent In my opinion then, instead of there being in the 
addition of the proviso allowing transfers before patent any indi- 
cat.on that a wider meaning should be given to the expression, 
the reasonable mference would rather be in favor ofits restric- 
tion.

I tlnnk that it must be held that, apart from any question of 
lan mterest in the wife, the iands became, on the registration of 
the certificate of the county court judgment, subject to a charge 
in favor of the plaintiff for the amount of that judgment.

Two questions as

:

to the wife’s interest arise. Had she acquired 
interest before the registration of the judgment ? 

subsequent transfer to her void as against the plaintiff?

Upon both of these questions several of the same considera- 
tions are mvolved, an affirmative answer to the first involves 
negative answer to the second.

an
Was the

a
Jn reference to each the onus is 

upon the defendants. Upon the first question this is selfevident, 
it is admitted that consideration passed upon the making of 
the conveyances, and the only consideration that is set up is 
claimed to have arisen under the alleged

no

one
agreement referred to

1
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in the answers of the defendants. 
ment, whatever it was, must for the 
be clearly proved.
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row, or

This agreement or arrange- 
purposes of either question

'I'he only evidence offered in. , support of it is that of the husband
and wife, both peculiarly interested in the result.

nJ°Tc ^ War“’ " Gr" 39’ and Tht Mcrchants' Bankv. 

,, A • S94, conveyan«s from debtors to relatives being 
atecked as made without consideration, and the only considera

DorteVfSame r°°f With him- il was held that the unsup-
establth th y'H tHe Par‘ieS interested was insufficient to 
establish the consideration. In Stevenson v. Franklin, ,6 Gr
141, a similar prmciple was laid down where the alleged 
consideration was an indebtedness of a father to his son. wfth- 

ermmin8 1 at m fio case will such a transaction be upheld 
uion the unsupported test.mony of the parties interested, it is 
ufficient to say that it must at least be required that their 
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In Miller v.
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upon an alleged promise of repayment by him of their value it
r, , d>E ?ntarl° C°Urt ofAPPeal that such a claim should 
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., u,lripntr V- Abraha™> 47 Penn. St., =27, Thompson, J. said,
actionl h°n?rm V1CWS eXpreSSed in this case that trans- 
actions about property between husband and wife
narrowly scanned, and that the law looks
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y to be placed among impossible things. With the view 
t us expressed of them they are to be investigated with great care 

caution, but with this exception the rules of law and evidence 
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stanTn* T the Possibili‘y of married women
tand.ng m the relation of creditors to their husbands, and when

has been made to appear by clear and satisfactory evidence 
h.ivei?VeyanCeSh;rfbeen madC °" SUch a consideration they
o S'Trd' ^ BUmf °n FrmdU>'"‘ Conveyances, p

306, it is said that settlements ofa husband on his wife “are 
ways watched with considerable jealousy, on account of the 

^ative situation of the parties, and the convenient
cmditol?^10” HiS Pr°Per& and imP°se opon his 
2° ’ the Payment of a valuable consideration must be 

de 01,1 by proof of the most unquestionable character."
These remarks are equally applicable to the discussion ofboth 

the questions to which I am referring.
Ihere are important differences betxveen the 

two defendants in the statements of the agreement relied upon 
The wife s answer puts it in this way, “About the time of my 
marriage with my co-defendant or shortly thereafter it 
between myself and my co-defendant who 
proceed with or

I England 
I expenses 
I able sum 
I Mrs. Rf 
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thatE

cover they

I

answers of the

was agreed 
was then unable to

, carry on his farming operations owing to lack
noney that lf I should advance him monéy he would 

the said farm

:

carry on

-
hushand s answer States it in these words, “Shortly after my 
niarnage with my co-defendant I agreed with her that if she
jr;'-" t0assist me in my then difficulties I' would 
hold the lands in question herein as trustee for her.M
theA™r!LblthLWife’S anSW6r thC promise t0 her was merely that 
he patent should issue to her and for her benefit, a promise to

be Purformed only when the patent was to issue; while as put by 
he husband it was that he would hold the lands as trustee for 

the wife, apparently a promise of which the performance was to 
be begun at once.

When we tum to the evidence we find that the wife gives 
defimte account of the real agreement; and the only definite 
account of it given by the husband is that the gist of it 
tained in his answer.

, It appears, however, that no money was advanced to the 
husband for -b.s own use. About the time of his marriage, 
according to lus own account, he received money of his own from

as

no

is con-

-
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England, and out of this remittance he paid his debts-and the 
expenses of his wedding trip; he tells also of supplying consider- 
able sums m payment of the household expenses after marriage. 
Mrs. Rankm speaks ol having advanced sortie money to her 
co-defendant before their marriage, but she says that there was 
not much agreement until after marriage, and the 
which is set up is not in any way one that the lands were con- 
veyed in consideration of money lent by her to him before their 
marriage. If any debt existed for such advance it was not 
asstimed to be satisfied by conveyance of this land, and, unless 
discharged by their marriage or otherwise satisfied, it still subsists. 
Apart from any such small advance, she says, “The first I gave 
him was after our marriage ; I simply had money paid into his 
account for use on the farm to save me trouble.’’ As put by 
bot , defendants there was no real advance of money by the wife 
to the husband, but, if we adopt their account, he assumed fröm 
the commencement of the transaction to place her in possession 
an to complete the buildings and other improvements as her 
agent with her money and as her agent to carry on the operations 
ot the farm. There is no proof of any agreement binding the 
wife to employ the husband for any particular period or at all, 
or to carry on the farm for any particular period, or to complete 
the performance of his settleroent duties. As they attempt to 
put H there was an endeavor to transfer the land at once to her, 
and she then expended the money upon the farm 
oivn land and for her
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,..... , , own benefit. Except for the purpose of
ulfilhng the homestead conditions, in order to get the land from 
he Crown without payment for it, the presence and agency of 

the husband was unimportant; the work of superintendence might as 
well have been performed by another or by herself. 
that Mrs. Rankin States in her evidence that it 
from the first that the homestead

ely that 
nise to 
put by 
tee for 
was to

It is true
was understood

.... to be taken up for her, but
his is unimportant except as it might help to rebut any presump-

tion of an intention to defraud, if such
the want of consideration.

was
ves no 
lefinite 
is con-

chgrged aparti from 
The whqle policy of the Act is clearly 

against the making of homestead entries or the holding of home
stead nghts by one party-for another. By the very affidavit to 
be made on application for the entry the applicant must State 
that the application is made for his “ 
benefit."

were
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n from °wn exelusive use and 

No agreement of that kind would be enforceable: the
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homestead nght is 111 him who makes the entryand in him alone; 
he cannot transfer it until he has complied with the conditions 
under which the land is to belong absolutely to him and has 
obtamed it to be recommended for patent. I .cannot agree with the 
view which I understand to be held by the learned chief justice, 
that the prov,ston against a transfer of the homestead right is 
intended to operate only as between the Crown and the home- 
steader The policy of the Act is to obtain bona fide settle 
the public lands and to retain them

1 wife.”
1 was ma<
I not subj
I he coulc
I and thei

When 
land he 
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I as agains

been a d 
equity, ( 
me that i 
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the time 
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bought of 
by instalme 
and his hei 
purchase m 
held that it 
be reached 
neither the

rs on
. there. The prohibition

against a transfer of the homestead right is evidently made in 
urtherance of that policy, and this and the other provisions 

are placed in the Act to prevent the making of entries, or the use 
ot them when made, for purpose of speculation merely. I think 
it perfectly clear that the entry must be made in right of the 
settler htmself onl^, and that only in lus own right can he hold and 
cultivate the land and acquire in the land the statutory interest 
a lowed. The provision that assignments and transfers of the 
homestead right are to be void is contained in 
in an a statute, and not

agreement between parties. It is a clear and positive enact- 
ment; and in the sentence which follows, “ but shall be deemed 
evidence of abandonment of the right " I find, not an interpre
tation of the preceding words, but an exception from them: 
adnaitting that the first sentence makes them wholly void, butyet 
providing that they are to have a certain effect as evidence. The 
attempted transfer being thus wholly illegal, I cannot think that 
there would be in the wife even a lien for her improvements 
claimed to have been made. Assuming then that it can be con- 
sidered that any agreement between the husband and the wife 
has been proved, it was at best

si*
i

an attempted transfer to her of 
the land without consideration before fulfilment of the settlement 
duties. It was then an uncompleted gift, and a court of equity 
would render no assistance to compel a completion of the transfer 
after the husband acquired the land. Price v. Price, 21 L. J. Ch. 
53, 14 Beav. 598 ; Jefferys v. Jefferys, Cr. & Ph. 138; Exparte 
Dubost, 18 Ves. 140; Mews v. Mews, 15 Beav. 529. In the
latter case it was laid down by Lord Romilly M. R. that, “to
constitute a gift between husband and wife there must he a clear 
irrevocable gift to a trustee for the wife, or some clear and distinct 
act of the husband by which he divested himself of his 
and engaged to hold it

property
a trustee for the separate use of hisas

'
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not subject to be taken to satisfy his debts if he had had any, yet 
he could not d.vest h.mself of the property in favor of the wife 
and there was no completed gift.

VJhen the husband did acquire a transferable interest in the
“ he,7S ml°lve,n;- T° e"abie him then ta make a transfer 
based solely on the oid arrangement, and which would be binding 
asagamst his creditors, it was necessary that there should have 
been a debt or obhgation which could be enforced at law or in
me hat(th ' Sm' & G' *68)- and ifappears to
me that there was none. 11
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lould prevail agamst it, and the subsequent 
void as against the piaintiff.

It remains to be considered whether the issue of the 
the wife prevents the piaintiff from 
against the land.

Va,‘«fv- 5 Gr. 292, the defendant while in occu-
pation of Crown lands as tenant of the piaintiff, having been
dZ R h°rChaSe thC ’andS fr°m the Crown by virtue of the

transfer was wholly

patent to 
enforcing these judgments

ued
astrusteeforthe piaintiff.

Täfrt°n’ 13 Gr’ 3°2’ il was held the court 
the r ’ ‘^.‘"Fnce ofan execution creditor of the Iocatee of
he Crown, d.rect the interest of the Iocatee to be sold and order 

to join in the necessary conveyance to enable 
apply to the Crown Lands Department for 
as vendee or assignee of the Iocatee.
bolfoTTZ F‘rgUSOn' 16 Gr 3ri’ where a debtor had 
bought of the Crown upon terms of paying the purchase money

v mstalments, and had died being in arrear in his payments*^ 
nd his heirs had obtained a friend to advance the balance of the 

purchase money and the patent had issued to the heirs, the
be machlHWaS ^ "" ‘ntereSt of the kind >n lands could

tr

a purchaser to 
a patent for the land

court
rerty
f his

tor them could intercept the rightsone
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of creditors by advancing what might be due to the Crown as 
vendor, any more than in the case of a private vendor.

In Rac v. Trim, 27 Gr. 374, Blake V. C. held that parties in 
possesston of Crown lands before patent could so far bind them. 
selves that, when a patent slionld issue to them, the lands granted 
would be bound by any right or easement to which their sanction 
had been obtained.
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hesitation in adopting the principles of these deci- 
sions. It would certainly be ano.nalous that a creditorshould not 
be able to reach property in which the.debtor had 
transferable interest and to the i>atent for which 
right, because the debtor should then make 
to a

acquired a 
he had a clear

a voluntary transfer 
third party and procure the patent to be issued to that party. 

It nnght be suggested that under the doctrine of Rac v. Trim 
the husband may be said to have given an interest to the wife or' 
at.least, a lien for the value of her improvements, but it is noi 
untd the land is recommended for patent that the locatee of the 
Crowh in respect of lands entered as a homestead under the 
Dominion Lands Act was in the position of a vendee or locatee 
in respect of the public lands of Ontario. While occupying by 
virtue of hts homestead entry, the locatee is subject to the pro 
hibition of the Act against transfer and he could neither make 
avy absolute transfer of an interest in the land nor ereate any 
ben or easement thereon. But upon the issue of the patent the 
land must be regarded, as against this plaintifif, as being held foi 
the husband. The prohibition against its being taken in execu- 
tion ceased to have effeet, and it became then at once bound by the 
plaintiff s execution except in so far as it may have been exempt 
under our provincial statutes.

I
I

ai
lhe Act 111 force at the date of this patent under which any 

real estate was exempt from execution was The Administration of 
justice Act as contained in the Consolidated Statuti es, cap. 37.

By the 85U1 section of that Act, the following personal 
real estate are thereby declared free from seizure by virtue of all 
writs of execution issued by any court in this Province, namely 

(8) lhe land eultivated by the defendant, provided the 
. extent of the same be not more than one hundred and sixty aeres;

S case be more the surPlus may be sold, subject to any lien 
or mcunibrance thereon.

and

i.
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amotint due upon the judgment on which the writ was issued. 
The decree should also declare that as between these two charges 
the first one should be apportioned, and that the portion of the 
lands subject to the second is as between them to be deemed 
subject to the proportion only of the first charge which the value 
of those lands at the issue of the patent therefor from the Crown 
to the defendant Harriet Rankin then bore to the value of the 
whole of the lands.

There should be the usual reference to the master as to subse- 
quent incumbrances and to take the accounts and fix the time for 
payment, and also to inquire and ascertain the respective values 
of the portions mentioned when the patent issued. The lands 
should be ordered to be sold on default of payment, and the 
husband ordered to pay the deficiency, if any, after sale. Both 
defendants should be ordered to pay the costs of the suit and the 
rehearing.

Wallbridge, C.J.—The defendant, Harriet Rankin, wife of 
the co-defendant Edward Alfred Rankin, claims the land as hers 
by purchase from her husband and as her separate estate. The 
evidence shows that Edward Alfred Rankin took possession of 
the land in question in 1880, intending it as a homestead; there 
being then no oflice open in which he could make a homestead 
entry, pursuant to 42 Vic. c. 31, s. 34, s-s. 10, 11, 13, 15, 16,17. 
This was before his marriage. He was married the same fall, on 
2Öth October, 1881. Mrs. Rankin swears that she could not 
make the entry in her own name. It was agreed that the entry 
should be made for her though in his name.

The two defendants were acquainted with one another in 
England; she came to this country, and he followed her. ; 
Besides the agreement that the entry was to be for her, both i 
defendants swear that it was agreed that she should give him | 
^500 for this very land, and they both swear that she did so. 
It is also proved that she was abundantly able to do it, as she 
received in all about ^1,000 from Scotland, as her part of her 
father's estate, and the letters proving the remittances to her are 1 
produced. The evidfence is not given in a satisfactory manner, j 
both defendants being wholiy unaccustoihed to business. Butl 
this, I think, cannot be denied, that snfe^etually received the I 
money from Scotland, that there was a verbal' agreement between I
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s issued. 
0 charges 
n of the 

deemed 
the value 
te Crown 
e of the

thera respecting this land, and that she gave him ^500 for-it. 
1 here is no pretence that she ever intended to make him 
of the money, or that it ever went" to his hands 
consideration than

a present
on any other

.. payment for the land. It isargued that
this money, or part of it, was afterwards invested in building and 
otherw.se .mproving the land. It does not appear ()uite so • 
cleädy whether .t was this identical money which went towards 
Tmproving the premises, or whether it was not another part of the 
,£1,000 In any event it does not appear to me to be a valid 

for defeating her purchase, that her husband chose so to in- 
vest the money. She was a married woman, evidently knowing 
nothmgof the law orof business, no doubt much under the control 

hcr h"sband, and hisso investing the money, even ifconsidered 
proved, could not dhprive her of the right she had acquired by 

e payment of her money. He appears to have obtained his 
recommendation for patent in October, November or December 
of .883. And in November, 1884, they went to Mr. Hallen’
.1 sohcitor, to have the transfer made, which he did, by taking a 
conveyance to himself and giving a quit claim or release to Mrs.

ankin. There does not appear to have been anything urging 
them to carry ont their bargain then, but it seems to have been 
done in ordinary course. Mrs. Rankin seems to have been 
the most concerned and active when with Mr. Hallen. Mr. 
Hallen speaks of it as having been done to give her the title for 
money before then advanced. There is, to my mind, a total 
absence of anything like conspiracy or fraudulent design for 
there was abundance of time between the recommendation i„ 

ecem er, i 3, and the registration of the judgments in July and 
September, 1884, to have given the conveyance, when it would 
have jen perfectly Iawful to have so done.
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judgment could operate. This view is supported by The 
Hamilton Provident dr* Loan Society v. G,Ibett, 6 Ont. R 4,n

*ée ’f 1 Said’^Jhe Court wil1 l00k 38 ‘o who is the trué owner of the propefty 1.1 equ.ty, and declare it the property of 
such owner, and bythis means avoid property being seized under 
execution when the debtor has no beneficial interest in it.” This 
IS supported by Blackburn v. Gummerson, 8 Gr. 331, and
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B‘S'l°'W P- 3-2. It appears to me impossible to say
that one who has the power to seil land and the right to 

the purphase nioney Itas not an interest in land. But 
admittmg that, the right of the purchaser to demand title 
of the vendor to demand the purchase money, are correlative 
nghts, and it has been held in Flint v. Smith, 8 Gr. 330, that 
a registered judgment did not gain piiority over a vendor’s lien 
and for smular reason should not intercept the title of the pur- 
chaser. Besides this, the judge before whora tl 
found that there

27, sub- 
remain 
the land 
we can 
patent ti 

I11 ni) 
title also 

Taylo

receive

and

case was heard
was a real sale intended, but/from the unsatis- 

factory manner of the defendants in givin$ their testimony, 
refused thern costs. I hat attention is yet to 3; paid to the find- 
mg of the judge is apparent from Webster v. FrUdebetg, 
17 Q- B. D. 736, where Solomon v. Bitton, 8 Q. B. D. 176 is 
again explained, and the law is again restored to where it has 
been for many years. Lord Esher, M. R„ says, “ But it is idle 
to say that in determining whether a verdict was against the 
weight of evidence you must not take into a serious considera- 
tion the opinion of the judge who tried the 

To allow the

. /

case.”
husband’s conduet, subsequent to the sale, to 

affeet the wife s title would have the effeet of allowing him to 
improve his wife.out of her estate. The husband, or husband and 
wife, lived upon the land until, by the Act 46 Vic c 17 s 41 
D., he became entitled to the land. It is proved that' he 
obtained the certificate (form M.) from the local 
certificate was

Chattel
agent—the

not produced, but Mr. Hallen, who aeted as 
|ohcitor for the wife in making the transfer, says that this certi
ficate bore date in October, November or December, ,88, It 
was not attempted to be proved that it had been 
by the Commissioner of Dominion 
be assumed from the faet of the 
faet it did on the 51b March, 1885.

46 Vic.c. 17, s. 27, s-s. 3 declares that the title to the land 
shall remain in the Crown until the isstte of the pat

When this patent issued it issued to Harriet Rankin It is 
contended, however, that as under section 36 of this Act the 
homesteader had been recommended for patent, the homesteader 
lnight legally dispose of his right and title therein.

If the construction contended for her§ be given the full effeet 
of its words the result would be
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[In Appeal.]
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3. Trespass may be justified upon any valid ground, and thal, although 
sorne invalid reason may have been given at the time oflhe trespass.

mortgaged

The 
joint d 
Collim 
Torts,

As 1 
Keal,

As ti 
v. Tur/, 
276; t 
45 U. I 
Owen t 
& W. i

Kl
Qu.rrt, If a mortgagee rightfully seize, but unlawfully seli, the 

goods is he a trespasser al, initia i
A chattel mortgage provided that upon certain contingencies the 

might seize the goeds, and upon, from and after the seizure the
mortgagee 
mortgagee

Q m-gX sell> &Cl’ and from and ol!t of the proceeds pay and reimburse himself,
", a11 such sums and sllm of m°ney as may then b'e due by virtue of these 
presents.”

«, , Held, \That the mortgagee having rightfully seized the goods, might lawfully 
seli tliem, although the mortgage money might not have been phyable. 
Although not payable it was nevertheless “ due.”

Ihe facts sufficiently appear from the head note and judgment. 
The plaintiffs obtained a verdict and the defendants notv moved 

■ t0 set the verdict aside and to enter a non-suit.

X c- BiSgt, Q. C., /. A. M. Aikins, Q. C., and A. E. 
McPht/lips, for defendants.

Wheré there is no redemise clause, the mortgagee is éntitled to 
take possession of the goods at once, whether there is default 
part of the mortgagor or not, Porter v. Flintoff, 6 U. G. C. P 
335-
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285 ; Ci 
Bolster, 
p- 555-

As to 
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Wheeler 
U. C. C. 
v. Maugi
s- 71;/«

on

Possession follows the right of property unless otherwise stipu- 
lated, Ruttan v. Beamish, 10 U. C. C. P. 90.

The return of the sheriff proves a lev.y under the writ on which 
it is made, MeAu/ayv. Alten, 20 U. C. C. P. 4t7, 423 ; Samuel v. 
Coulter, 28 U. C. C. P. 240; Barron on Btlls of Sate, 51 ■ 
Bunker v. Emmany, 28 U. C. C. P. 438 ; Bingharn v. Bettinson, 
30 U. C. C. P. 438; Paterson v. Maughan, 39 U. C. Q. B. 371; 
Whimsell v. Gifford, 3 Ont. R. 9.

A solicitor’s retainer ceases at judgment, and does not extend 
to execution, Tipping v. Johnson, 2 B. & P. 357; Butler 
Knight, 36 L. J. Ex. 66; Woollen v. Wright, 1 H. & C. 
Kennedy v. Patterson, 22 U. C. Q. B. 556.

There was no real damage caused to the piaintiff, no injury to 
the credit proved, May ne on Datnages, 368, 349, 362 ; Bittgh 
v. Bettinson, 30 U. C. C. P. 451 i Bunker v. Emmany, 28 U. C. 
C. P. 441; McAulay v. Allen, 20 U. C. C. P. 419; Clark v. 
Netvsam, 1 Ex. 131.

I
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554i
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If plaii 
court can 
Rogers, 3



/ S. Ewart, Q. C, and C. P.AVi/son, for plaintiffs.

As to authority of attorney to go on and make money under 
judgment by execution, Buller v. Knhht I R , llHrr:1 * * =■ -. äm,, Zu°’c
6 om R1 V' Ke< 9 Q- B- ,X 343 ! Tuckell
6 Unt R- 4«6; Levi v. Abbot, 4 Ex. 588.

As to damages, Mayne on Damages, 513 
, & N- 355 ; Massey v. Släden, L. R.

37 U.C. Q. B. 2i7;Moore ..
285 ; Campbell v. McDonell, 27 U. C. Q 
Bolster, 23 U. C. Q. B. 
p- 555-

As to the redemise clause. The cases quoted by Mr. Aikins 
aredistmguisBabte, Albert v. G/aro»»»,-, L. R. 3 Q. B ,

VP Ä 2 Q- »' -33; Bingham v. ’
V M , ' 43 m'",s,Uv- Giffard, 3 Ont. R. 9;

■ auS <•»> 39 U. C. Q- 6.371; Herman on Chattel.Mortgages,
'' 71 > Jones on Chattel Mortgages, 432.

selHnThe838^ Wh° haS C0Venanted not t0 sell, can nevertheless 
el mthe ordmarycour.se of his business, 0M,rv. C%, 49 L
' L fo'b O V' M:Keand’ 49 L' J- Q' B- 563; L

v. tern, 6 Q. B. O. 620; Exparte Helder, 24 Ch. D. 339. '
If plaintiffs could not claim under the chattel 

court can reform the document, 49 Vic c 14 
Rogers, 32 U. C. C. P. 6,4; Calrdv. Moss,

v. Eaton,

; Collett v. ZvwW-,
4 Ex. 13; Henry 

v. Shelley, 8 App. Ca. 
41- 343 > Brelhour v. 

317 i Walcott v. Stolteper, 16 U. C. C.

mortgage the 
s. 7, Kelsey v. 

33 Ch. Div. 22.

i
1887.

dederick v. ashdown.

The plaintiffs cannot recover special damages unless as fnr 
jomtdamages; Haythorn v. Z««, 3 C. & P. ,96 ; BarrettP 
r“Z7l° M00re' 446; M Parties, J AdZlln

^ t0 att°mey t0 kSUe eXeCUtio"- v.

As to whether there was any ratification by Ashdown, Wilson 
v. Tummor, 6 Scott, N. R. 894; Jacobs v. JW* IO u c Q B

Tv cTb' f*7Y C' M' & R- 494; v. GW,,'45 • • Q- B. 367 ; ZmZc v. Loveday, 2 D. & D. N S 62a ■
&w"8VS5 **'’ 4 Bing' N' 54; v- <?. 'C A-. 8 M.’
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S. C. BiggSy Q. C., in reply. On question of reforming the 
contract, McNeeley v. Mc Williams, 13 Ont. App. R. 324.

[roth January 1887.]

goods 
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Expart
present.

Tavlor, J., delivered the judgment of the court. (a)
The plaintiffs, who carried on a hardware and tinware 

business at Pilot Mound, the defendants, alleging that 
they, in October, 1883, seized and sold the plaintiffs stock in 
trade, under two executions, issued, the one in a suit of Ashdown 
against the plaintiffs, the other in a suit of Ashdown and Killer, 
against the plaintiffs, both of which executions were in September, 
1884, set aside as having leen improperly issued.

The declaration contains three

sue

1
im

counts, trespass to goods, 
tnspass de tonis asportatis, and trover. The defendants have 
pleaded a number 6f pleas, not guilty, goods not the goods of the 
plaintiffs, and that goods were seized under execution in three 
actions against the plaintiffs. The plaintiffs have replied that the 
executions were, before the commencement of this action, 
aside as having been issued contrary to good faith and in violation 
of an agreement between the plaintiffs and defendants. To this, 
the defendants filed a rejoinder, that the executions 
aside as having been issued contrary to good faith, and in viola
tion of an agreement, and that there was no such agreement. At 
the trial a large quanlity of evidence was given, the seizure and 
sale of the goods were proved, and also that the executions had 
subsequently been set aside. The jury, in answer to questions 
submitted to them, found, that the defendants were responsible 
for the issuing of the executions, that the value of the goods at 
the time of the seizure was $986, they allowed $1100 for damages 
to the defendants’ business and credit, $250 for other damages, 
and then, deducting the amount of a chattel mortgage- which the 
defendant Ashdown had upon the stock,-they found a verdict for 
the plaintiffs for $1484. Against this the defendants move, to set 
aside the verdict and to enter a non-suit, or to reduce the 
damages, or for a new trial.

hl

set

I
were not set

8

/

Upon the argument in Term a great many points were raised 
and discussed. Many of these it is not necessary to consider. 
The defendants, under their plea that the goods were not the

(") Present, Wallbridge, C. J., Duliuc, Taylor, JJ,
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up such a defence under this plea, Isaac v. Belcher, 7 Dowl. 5,6.

the , Z th3t 6 m°rtgage containing no redemi.se clause, he mortgagee was enmled at once to the possession of the goods, 
and that m a„y event, there had been a breach of a covenant 
"hich entitled him to take possession, and seli the goods. The 
effect of the presence, or absencp of a redemise clause, 
be dwelt upon, if there was a breach of covenant Siich 
entitle Ashdown to take possession.
proviso for rendering it void upon payment of the amount 
secured, on the first day of March, ,884. There is also 
nant for payment of the 
follows

onM

inware 
! that 
>ck in 
idown 
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them, or to remove the same or any part thereof out of the 
and piemises, or suffer or permit them to be seized, or taken in 
cxecution, without the consent of the mortgagee, &r to such 
sale, removal, or disposal, first had and obtained m 
shall be tawful for the 
the goods. These

pr any of 
store

writing, it 
remove 
events.

mortgagee to take possession of, and 
... are ad separate and independent

elatfit m payment is one, selling and disposing of, or in any way 
parting wtth possession of tl,em, or of any of them, is another 

e cvidence at the tnal showed, that after the making of the 
mortgage, the plaintiffs continued.to 

:se" g00ds in ihtir shop, in the ordinary 
I he money received upon such sales 

mortgagee.

and
i had 
itions 
isible 
is at 
tages 
iages, 
l the 
:t for 
:o set 
: the

carry on their business and to 
course of their business. 

was not paid over to the

The plaintiffs contend that every chattel mortgage given 
goods in a shop, where the mortgagor continues in possession, is 
on an tmplied condition that he may continue his business, selling 
the goods m the ordinary course of his business, and that this i! 
he case even where the mortgage contains, as it does here 

a covenant that possession may be taken it, case the mortgagor sells
o d^poses of any of them. In support of this several English 
authonties are cited. 8 n

over

lised
ider.

the

?
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under which a trus|e^ of their estate was appointed; afterwards 
the creditors passed resolutions empowering the trustee to accept 
a composition, payable in four instalments, part of the last one 
being secured by a surety. One of the debtors, who was to carry 
on the business alone, agreed to pay the trustee a certain 
weekly until the amount of the composition should be paid, 
in case of his default the trustee was to be at liberty to take 
possession of his stock in trade, assets and effects, and realize 
theni for the benefit of the creditors.

I hut in et 
[ question 

purchase 
i In N 
I conditioi 
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artides dam 
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repayment 1 
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i:
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surn
and

: After paying the first 
instalment, default was made, upon which the trustee took 
possession, and on doing so, he found that the debtors had 
assigned the book debts of the firm to the surety and another 
person, as security for rnoneys advanced to carry on the business, 
and to pay the first instalment of the composition, and as security 
to the surety against his liability. The Court of Appeal, reversing 
- . order of the registrar in bankruptcy, held the assignmen ,.)0d, 
so far as it was to secure money advanced to carry on the business, 
and pay the instalment, but not so, as far as it was intended to 
tndemnify the surety against his liability. James, L. J. held, Brett 
and Cotton, L.JJ. concurring, that what the parties intended 
was, that in consideration of the composition, the business was to 
be carried on by the son alone (not by the mother), in the usual way 
in which such a business is carried on, and that in carrying it on 
he was to exercise such a control over the assets as would enable 
him to raise money for paying the composition. He said, “ It 
would be utterly inconsistent with this intention that the debtors 
should have no power to deal with the trade debts, which were 
then outstanding. An implied authority was given to deal with 
them to that extent. All that it is necessary for us to say is that 
fhe implied authority given to the debtors goes to the extent of 
authorizing any dealing with the assets in the ordinary course of 
business, or for the purpose of raising money to carry on the 
business, or to pay the composition.” This is just such language 
as one would expect to be used. The ordinary object and intem 
of a debtor effecting a composition with his creditors, the payment 
of which extends over a lengthened period, is, that he may be 
free to go on with his business. The three cases which go 
furthest to support the plaintiffs’ contention are, The National 
Mercantile Bank v. Hamfson, 5 Q. B. D. 177; Walker v. Clay, 
49 L. J. C. L. 560; and T ny hr v. McKeatui, 49 L. J. C. L. 563,
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but in every one of these cases the Court ... 
question as raised in an action between the 
purchaser, not as between the

was dealing with the
mortgagee and a 

mortgagee and the mortgagor.
In National Mercantile Bank

conditions of the bill of sale do not appear. It comprised 
among other things, all the growing crops and all the goods, 
chattels and effects, which then were or thereafter should 
be, on or about the farm, lands and premises, of one Seaman, 

The action

v. Hamfson, the terms and

the .mortgagor. 
defendant wrongfully converted to his 
plaintiffs of the

brought, alleging that the 

own use and deprived the
and possession of twelve quarters of wheat

compnsed in the bill of sale. The defence was, that the plain-
]' b m teama" l° haVe I,ossession the goods, and enabled 
him to hold himself forth as having not only the possession but 
the property in the same, and that he sold the same to the 
defendant, who bought them in the ordinary course of his busi- 
ness without any notice that theydid not belong to Seaman.- 
That Seaman was suflered by the plaintiffs to carry on his business
I3,/"™" and dcaler ,n grain »t ‘he time of the sale, and it 
»s the ord,nary course of Seaman in such business, to make sales. 
On demurrer judgment was given for the defendant. Lush, T. 
smd, I think the defence is good, and that the action cannot bé 
supported. Havmg regard to the terms of the bill ofsale, there was 
a nmphed hcense for the grantor to carry on his business and to 

“dt”?6"’ a,’d any b°nafide Purchaser from him would have

was

use

1
Plln C3Se ‘S alker v- aa*< decided t-y the Common 
Pleas Division. One W.lkinson, an innkeeper and horse dealer

lrC "T 'T’ CXeCUted 3 bi“ 0f sa,e 10 theplaintiff 
vh,ch covered, with other things, his stock-in-trade and (our
horses. There was a covenant by the mortgagor, that so long as 
any money should remam owing on the security the mortgagor 
wrn,ld not remove any of the mortgaged property from fhe 

»e ing-house without the previous consent in writingof the 
mortgagee, except for necessary repairs, and would replace any 

ides damaged or w-orn out with others of equal value, to be

remmen t" * “ C°ntained the USUal covenant for
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premises assigned. The mortgagor sent three of the horses to a 
repository to be sold, and the defendant bought one of them at 
auction. The plaintiff claimed it as his property, and 
from the

■ tliat a bon 
I tected, bu 
I and I avai 
1 In 7 in
I Division, 
I a fraudulei 
I hut that di 
I A verdict 
I trial was di 
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not. Again, 
casks of wine 
as against the 
of three of ti 
roson given I

on apiieal
county court, National Mercantile Bank v. Hamtson 

followed. Grove, ]., said, “ The object of the bill of sale 
was to perrnit the g räntor to carry. his business as innkeeper 
and horsedealer, and it must therefore be taken to have con- 
templated this sale. In his character of publican the grantor 
would, of course, be entitled, and the bill of sale must be taken 
to have mtended him to be entitled to sell wine and beer to his 
customers. To send casks

on

8 away and sell them by auction 
would probably not be in the ordinary course of business, and 
an action might be brought by the grantee 
It is difficult to

i

to recover them. 
say where the exact line ought to be drawn 

But the object qf the bill of sale being to enable the grantor to 
carry 011 lus business of innkeeper and horsedealer, he ought to 
have some liberty to carry it on, and he would be greatly 
hindered if he were not allowed to part with some of the 
property by selling artides which were of a saleable nature." 
Lmdley, J., said, “ The object of the bill of sale is obviouslv 
not to paralyze the trade of the grantor, but to enable him to 
carry on his trade, and the bill would be worthless if 
construe it otherwise. The

we were to
covenant not to remove any of the 

things comprised in the bill of sale without the consent of the 
grantee is not a covenant not to sell, and it 
mind contrary to the intention of the parties 
covenant as a covenant not to sell in the ordinary course of 
business, for it would paralyze the business and destroy the 
of the security. I think, therefore, that the 
remove is a covenant that the grantor will not remove or dispose 
of the goods otherwise than in the ordinary course of his trade 
l’hen follows a

would be to my 
to construe that

value 
covenant not to

proviso that until default in payment the grantor 
may hold and make use of the premises assigned. Taking all 
the provisions of this bill together, the object of it is plainly 
to let the grantor carry on his business in the ordinary way; not 
that he is to consuit the grantee as to everything he requires to 
sell, but only in case he requires to remove them in any other 
sense, such as removing them off the premises to another house." 
After referrmg to National Mercantile Bank v. Hampson, he 
proceeded to say, “ It is to my mind an extension of the doctrine

pui
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tliat a bona fide purchaser for value without notice is to be 
tected, but it is a wholesome, 
and I avail myself of it.”

Ir. Taylor v. McKeand, decided by the QueeiVs Bench 
Division, the jury found the sale was made by the plaintiffwith 
f audulen mtention, and not in the ordinary courseof business 

but tliat defendants did not know of this, and bonght bona fide 
A verdict for the plamtiff havmg been entered, a rule for a new' 

I tnal was discharged The court approved of National MercantiU 
Bank v. Hampson, but the jury had found the sale not one in the
ordmary course of business. The judges used language as to an 
imphed condition tliat the mortgagor might curry on business 
smular in effect, to that made use of in Walker v. Clay

With all respect for the learned judges by whom these 
were decided, there
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though perhaps a bold, decision,

t.

cases

sxsrHS
mortgagor to carry on business, unless possibly, that it was given 
o secure money advanced and lent at the time of its execution, 

and that it contamed a provision, not found in the chattel 
gage before us, that until default it should 
mortgagor to hold, make use of and possess the mortgaged 
property. Lindley, J., does refer to that in his judgment Then 
,f the Court were following, as they professed'to domZ 
Mmantile Bank v. Hampson, the observations 
authority to carry on business 
decided that

mort- 
be lawful for the

I
as to an implied 

were unnecessary. That case 
a bona fide purchaser from the mortgagor, left in 

possess,on of the goods, had a good title, and if he had in that 
case, much more had he one in Walker v. Clay. In the former 
ease the purchase was direct from the 
latter the purchase mortgagor, but in the
Wliere t, T ^ PUb‘1C auction> at a Public repository, 

here the horses of any person sending them in for sale
andTll f’ and mhere he C°Uld kn0W nothingof theowner, 
nd therefore could not, using the utmost diligence, have dis- 
omed whether he had given a bill of sale upon the horse or
°, J'ga'n’ (,rove' J - tl,ol,Kht ‘hat if the mortgagor had sold 

casks of wtne at auction the mortgagee could have claimed them 
agamst the purchaser; while he held that in the case of a sale 

of three of the four mortgaged horses, he could not. But if the 
reason g,ven by Lmdley, J., for the finding of the Court, that it

as

■



148 MANITOBA LAW REPORTS. VOL. IV.. 1887.
a useful extension of the doctrine of purchaser for valuc 

' w,thout notice< was » sound one, it is hard to see why the pur- 
chaser of the wine should not be protected as much 
purchaser of the horses. If that is the correct ground of the 
decision, it should have secured a verdict for the defendant in 
Taylor v. McKeand, for the jury found that he purchased bom 

'Jide, and in that case the bill of sale had never been registered, 
But Coleridge, C.J., tvould not have agreed to that reasoning, 
for in that case he said, “ It has been suggested that this was a 
case in which there are two innocent parties, and that the one 
narnely the grantee ol the bill of sale, who enabled the fraud to’ 
be committed,* must therefore bear the loss.
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:

But that doctrine 
does not apply to this case, in which the property was taken out 
of the person who professed to sell and vested in anotlier by 
a bill of sale, an instrument known to the lavAand recognized 
by Parhament. ’' If the property being vested in inother than the 
person professing to sell, by an instrument knowlrto the law, 
prevents the application of the doctrine of purchaser for value 
without notice, how often the Courts must have been

was

i
wrong.

To construe the bill of sale, otherwise than as the Court con- 
strued it in Walkerv. Clay, would, Lindley, J., said, “ paralyze 
the Business and destroy the value of the security.” Certainly, 
if the mortgagor cannot sell and dispose of his stock-in-trade, it 
will paralyze the Business, but one can hardly see how it will 
destroy the value of the security, the goods themselves will 
remain as the security to the mortgagee. On the other hand, to 
permit him to sell and dispose of the stock, and pocket the 
proceeds, must, beyond all question, destroy the value of the 
security. Then it seems stränge to liear thei covenant, not to
remove the goods without the consent in writing of the mort
gagee, limited to such a removal of tliem, as from one building 
to another, while it is held not to apply to an absolute and 
complete removal of them by sale, placing them entirely and for 
ever, beyond the reach of the mortgagee.

I have seen only one other case in England which touches this 
subject, and from the language used there, by Field, J. I do not 
think that the principle ennunciated in Walker v. Clay, can be 
regarded as fully established. The case is Payne v. Fem, 6 
Q. B. D. 620, where the plaintiff had a verdict, the jury having 
been mstructed that they should find in his favor, if they thought
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that the sale to the defendant was not a sale in the ordinary 
course of business. The Court refused a rule for a new trial, 
the decision of the judge at the trial being in accordance with 
National Mercantile Bank v. Hampson and Taylor v. McKeand; 
but, Field, J., expressed himself in a guarded Way,—“With 
regard to such part of the property as consists of. stock-in-trade, 
it may be that, according to the cases cited, there is an implied 
condition that the gran tor shall be at liberty to deal with it in 
the ordinary course of his business.’’

I nan understand how the Courts, dealing with a chattel 
gage whieh has no redemise clause, but which does provide for 
the mortgagee taking posscssion
hold from its being expressed that possession may be taken 
the happening of that event that it was intended, that until then 
the mortgagor should continue in possession. But it seems to 
me it would be going very far indeed to hold that

Imort-

default in payment, shouldon
on

an express
covenant that the mortgagee may. take possession in case the 
mortgagor sells and disposes of the mortgaged property or any 
part of it, does not mean what it says, and gives the mortgagee 
110 right of taking possession so long as the,mortgagor merely 
goes on selling and disposing of his goods as he was doing before 
he executed the mortgage. I must, in a case between mortgagee 
and mortgagor,-.'decline to follow the dicta of the judges in those 
English cases until I can see better reasons for doing so than are 
given there.

|j

The mortgage in question does not absolutely prevent the 
mortgagors from selling and disposing of the goods, it only 
provides that the mortgagee may take possession if they do 
without his consent first had and obtained in writing. No 
application for such a consent has been proved. Had it been 
asked, probably it might have been given, upon terms as to the 
Paying over to, or depositing to the credit of, the mortgagee the 
proceeds of the sales or a proper proportion of these.

The evidence shows that the plaintiffs were, without the 
'»ritten consent of the mortgagee, selling and disposing of the 
goods covered by the chattel mortgage, retaining the proceeds 
for their own use, and I am of the opinion that Ashdown 
entitled under the terms of the mortgage to take possession. 
He being entitled to take possession, the plaintiffs cannot main-

Iso
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do not 
can be 
Fern, 6 
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tain^an actio" of trespass against him for doing so. Although
e defendants did assume to take possession of the goods under 

executions, which were afterwards set aside, I can see no reason 
Why they may not now justify that taking by setting np another 
titlc to the goods. It is not, What title did they say they had? 
but, What title had they? Where a master dismisses a servant 
although he assrgns a reason for doing so, he may afterwards, in 
an action for wrongful dismissal, justify his course by setting lm 
another sufficient ground. There can be no reason why, in a 
case ltke the present, the defendants should not justify their 
taking the goods fi?r another reason tlian that signified at the

It was further contended, that

■ that time 
H mean “ o ve
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■ another, oa

■ propriety re
■ one contrac
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I U. C. Q. B
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e

;

. , , if the defendant Ashdown
was entitled to take possession of the goods under his chattel 
mortgage, that dnly gave him a right to hold possession of them 
until there was default in payment, and that having sold them 

e ore the time for payment arrived, he was a trespasser ab initio 
Inere might be a difficulty in the plaintilfs renovering in this 

action for such a trespass against both defendants, for Killer had 
nothing to do with that trespass. But by selling the property, 
even before the time at which only, according to the plaintilfs, 

might r,ghtfully sell, can it be said that Ashdown became a tres- 
passer ab untio In Jones on Chattel Mortgagee, at s. 434, it is said,

Although the mortgagee sell the 
prescribed, he does not become , 
his title under the mortgage, and

even

mi
::

property in a man ner not 
a trespasser ab initio, or forfeit sen

. . consequently the mortgagor
cannot maintain trespass. His remedy is by action 
orbybtllto redeem.” The argument urged for the plaintilfs 
seems founded upon a misconception of the meaning of the 
word “ due. ” The mortgage provides, that upon and from and 
after the taking of possession, &c., the mortgagee may sell the 
goods and chattels, and from and ont of the proceeds pay and reim- 
burse himself “ all such sums and 
due by virtue of these presents.

noion the case

sums

sum of money as may then he 
, ” The argument is, that he

r t ? y,Je t0 pay hlmself the amount then due, that is, 
whtch should at that time have been paid, and that as the sale 
took place in October, ,883, while the time for payment fined 
by the mortgage was the rst of March, ,884, there was nothing 
then due for the payment of which he could sell. This is to 
make the amount then due mean, the amount which should by
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to make, in fact, the word "due 
In the Imperial dictionary the word “ due

^Tan’ That which “ught to be paid or done to 
another owed by one to another, and by contract, justice or 
propr,ety reqmred to be paid. That which is owed, hat which 
one contracts to pay to another. The argument used is ult the 

one which wa^trged but unsuccessfuliy, Brown, ,5
L. C. Q. B. 4,9. The covenant there was, to pay a sum of 
rnoney ,n e.ght mstalments, with interest on the principT 

remammg due at each payment. I„ the Gounty Court hi was 
construed to mean that the covenantor was to pay interL 02

ssrsras k due> ieavi,,g the ^ :P0:tsuch portion of the prmcipal as should not at that time be nav 
able to be pa.d in proportions with the principal as the inLd

Kob nson, C. J., who dehvered the judgment of the Court said

,2: säsämt* a™81 —* *
was used in the instrument, 
agreements of parties according to the 
the words they use, and 
asked how much is due 
mean t
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that time have been paid, 
mean “overdue.” 
is defined to

sum

sense that the word ‘due ’ 
We must construe the

common acceptation of 
we know very well that when. . , a man is

, 0,1 hls lal’d, he understands well what is
by the question, namely, how much of the purchase monev 

ht ye owes, wluch is only a circumlocution for the word - due *
Lti isrimvahie’ and,för CCrtain purp0ses- ‘due’ is c°nfined to 

but I ar ’ 38 W We Speak of a bi" or «ote being due ■
bu ha ,s not ,ts general sense, andcertainly not its only sense.-'

intt Ive "t" ,h Pr°ViSi0,,S °f thC m°rtgage hl (luestion, as ,0 pay- 

uf anv H m°rtgag0r any surPK or the payment by him 
any deficency af,er the sale, further show clearly tlfat 2

the mort SUmS •” ^ °f 35 may then be due by virtue of
bv the m8T’ 15 meal,t’ thC m°ney’ payment of which is secured 
"■ortgagee ge’ “ ** °f the Sale already paid to the

Holding, as I do, that Ashdown was entitled as mortgaaee to 
|ake possesston of the plaintifls' stock-in-trade, on acZtof 

L .. L,1 of covel,ant by their selltng part of the stdck • that
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his title as mortgagee, it is unnecessary to consider the other 
fjoints raised. The motion to set aside the verdict for the 
plaintiffs and to enter a nonsuit, should be granted with costs.

Rule to set aside verdict for plaintiff, 
and to enter a nonsuit.
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MORRIS v. AR MIT.

[In Appeal.]

Bailee of Chattel.—Liability for loss.

.The hirer of a chattel must restore it in as good plight as it was when 
received, except for that deterioration which ensues in the course of using, 
from ordinary wear and téar, and for any injury or loss which may have 
oepurred without culpable negligence or misconduct on the hirer’s part. He 
must answer, also, not only for loss and injury inflieted upon the thing by 
himself in pérson, but also for the injurious aets of those whom he voluntarily 
admits, so to speak, into the use of the thing.

The defendants hired from the plaintiff a team of horses. One of the
one of them, alleging that it was 

diseased. Before the shooting the plaintiff informed this defendant that the 
horse was not diseased. The defendrfht aeted on his own opinion merely, and 
the evidence shewed that he was

Tavlor 

I do no 
Morris, in 1 
with her i 
Curr-nt, un 
his nonst:

That was 
conduce to 
morning ret 
government, 

The cont 
expressed in 
the said part 
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defendants having control of the horses, shot

wrong.
Beld, That the defendants were jointly liable for the value of the horse.

The faets sufficiently appear from the head note and judgment.

G. Davis and W. E. 'Perdue, for defendant, showed 
Hiring horse from livery stable, implied contract to return. If 
given to a servant and injured from negligence, then hirer 
liable. If servant waritonly shoot horse, hirer not liable, Addison 
on Contracts, 345, (8th ed.). Finucane v. Small, 1 Esp. 315 ; 
Foster v. Essex Bänk, 17 Mass. 479.
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acts of co-partner not greater than 
'°P 0,1 Par‘nership, s. ,08 ; Exptc 

• 7, Bishop v. Countess of Jersey, 2 Drew. 143^ ^
Partnership not liable, Addison on Torts 86 ,, „ 7, •

.mpMby law, that isnot in present contmct, Addison on Con-

ie other 
for the 
:osts.

Liability of one partner for 
of master for servant, St> 

Eyre, 1 Ph
that

laintiff,

;
[f law implies what is expressed, then what is 

to nothing, Bigge v. Parkinson, 7 H expressed amounts
& N. 954.

f ° Beck and A- E- Mc Phillips, for plaintiff.
Construction of words, “subject to wear and tear " V / ,

; Bfmenyr,54; *** - r;0 Ä"v. , M. & Rob. 234. 358 ’
Partner liable for imprudent 

Hardcrn, 4 B. & C. 223 ; Ashworth 
>83; Mellors v. Show, 1 B. & S. 437.

,f mare had glanders, duty to destroy it, 
other horses, Dean v. 3 Camp. 4.
Crespsgny, L. R. 4 Q. B. ,85 ; »on,
Dura”‘y R°S'rs’ 87 Hl. 508; AW,
533 > Thompson on Negligence, vol.

I
act of o-partner. Moreton v. 

V. Stämoix, 30 L. J. Q. B.

to prevent injury to 
See also Bailcy v. Dc 

on Partnership, s. 166 ; 
v. Ritchie, 10 East, 1s when 
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f r°*h January 1887.]
1 aylor J. delivered the judgment of the court. (a)

CVrent, under ord'ers

"‘I, -,0nStranCeS’ WOuld reI'eve the defendants from liab” 
litat was not the cause of her loss, nor did it in 

conduce to her loSs.

■i
of the 

lat the

I

After beingso turned loose, shethe next 

was again under, the control of themorning refurned to, and 
government, the bailees.ment.
ex^eZr^:ee,Vhe PlaintiffS and defendants having 
expressed in it, The said team and wagon to be returned tn
2: Party °f ‘he *“"d P^, subject fo wear and tear 'do

not exelude every other contingency, and make the defendan
tnsurers against everything but wear and tear. S
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w Prese"t, Wallbridge, C. J. tiubuc, Taylor, jj. B
i



V

154 MAN1T0BA LAW REPORTS. VOL. IV. 1887.
In Schouler on Bailments it is said, at p. 154, “Upon termination 

of the bailment the hirer has to restore the thing back, in as good 
plight as it wss when rcceived, except for tliat dcterioration 
wlitii ensues in the course of using, from ordinary ivear and tear, 
and jfor any injury or loss whiclt may have occurred xvithout 
culpable negligence or misconduct 011 the hirer's part.” And 
there seems to be no doubt, that', as the same author says, at p. 
142. “The hirer must answer not only for loss and injury inflicted 
upon the thing by himself in person, but also for the injurious 
acts of those whom lie voluntarily admits, so to speak, into the 
use of the thing.” Addison in his work 011 Contracts, at p. 345,

Where the contract,
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expresses the law in much the same way. 
as here, in express terms provides for the retum,. reasonable tear 
and wear being excepted, there is notwithstanding the use of that 
expression, the fufther implied condition, that the thing -sliall 
continue to exist, unless its ceasing to do so is from default 
the part of the bailee.

i

, on

Ill Taylor v. Caldwell, 3 B. & S. 826, Blackburn J. in deliver- 
ing the judgment dt the court said, “ It may be safely asserted 
to be now English laW, that in all'contracts of loan ofchattelsor 
bailments, if the performance of the promise of the borrower or 
bailee, to return the thingf lent or bailed, becomes impossible 
because it has perished, this impossibility, if not arising from the 
fault of the borrower or bailee from some risk he has taken upon 
himself excuses the borrower or bailee from the performance ol 
his promise to redeliver the chattel; * *
seems to us to be that, in • contracts in which the performance 
depends on the continued existence of a given person or thing, 
a condition is implied that the impossibility of performance 
arising from the perishing of the person or thing, shall excuse the 
performance. In none.of these cases,” (those cited in the judg
ment), “ is the promise in words other than positive, nor is there

I.

* The principle

any express stipulation that the destruction of the person or thing, 
shall excuse the performance; but that excus# is by law implied,i because from the nature of the contract it is apparent that the 
parties contracted on the basis of the continued existence of the 
particular person or chattel.”

After referring to the old rule, as laid doivn in 1 Roll. Abr. 
450, Condition (G), and in the note to Wa/ton v. Walterhodse,h,

I



IL. IV. 1887. MORRIS V. ARMIT.
iS5ation 

good 
ation 
tear, 

thout 
And 
at p. 
icted 
rious 
) the
345»
ract,
tear
that

sliall

2 Wm. Saunders 42,, and recognized as the general rule hy the 
exch quer chamber in Hall v. IVrighl, E. B. & E. 746, he said 

Rut th,s rule is only applicable when the contract is positive 
and absolute and not subject to any condition either express or 
implied, and there are authorities which, as we think, establish 
the prmcple that where, from the rfature of the contract h 
appears that the parties must, from the beginning, have known

'ment oCf°Uthen0t f ^ 'Vhe" the time for the fulfi|- 
ment of the contract arnved, some part.cular specified thing
contmued ,0 ex,st, so that when entering into the contract they

have contemplated such continuing existence as the found
ation of what was to be done, there, in the absence of any
express,or ,mpl,ed warranty that the thing shall exist, the con 
ract ,s not to be construed as a positive contract, but as subject 
0 a„ implied cond.tion that the partie), shall be excused in cL 

before hreach, performance becomes impossible from th 
mg of the thing without default of th
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e perish-
e contractor.”

case was followed by the Court of Common 
, On ano ,n ChamlerUn v. Trenoulh, 2,3 U. C. C. P. 497, where 

there bemg a covenant on the part of the defendant, that he 
would restore the goods and chattels in as good order as thev 
then were, reasonable wear and tear excepted, and the goodl 
werc destroyed by fire, without any default of the defendant he 
was "-td not ltable in. damages, and a verdict for the plaintiff
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So in Boswell v. Sutherland, 32 U. C. 
on.a bond, by which the defendant bound 
event happening, to

I
C. P. 131, an action 
himself on a certain
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destroyed by fire. This judgment 

of Appeal, 8 Ont. App. R.

any default, the goods 
was reversed in the Court 

233> because while all the indvee 
, mg m al)Peal- aPproved of the law, it appeared that the 
d,d not negative default on the" part ofanother person, which was 

mcessary to make ,t good, and which, in the court below it 
understood it had been amended l 

Myers, L. R. 2 C. P. 651, the law
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as laid down in Taylor
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188;
CaMwell, was approved of and followed, in the Exchequer 
Chamher, as it was more recently by the Court of Appeal, in 
Howell v. Coupland, 1 Q. B. D. 258, affirming the judgment of 
tlie Court of Queen’s Bench in t hat case L. R. 9 Q. B. 462. See 
also Reynolds v. Rox/mrgh, 10 Ont, R. at p, 657.
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But did the impossibility of returning the mare arise wilhout 
default on the part of the defendants. The evidence shows she

shot by the defendant Armit, under a certam State of cireum- 
stances. I do not see t hat the defendants can be held liable for 
thisact of his, on the grotind that as partners tliey are jointly 
liable for the act of one co-partner, carrying on tite partner- 
ship, and acting within the scope of his anthority 
Armit was not at Battleford as a partner of his co-defendant, 
was he in any sense, so far as I can see, carrying on, or acting 
there, in the payarerhhip business. He was there, asagovernment 
stipply officer, and it was while

Not 
own ir 
withoti 
I havc

As t 
whom 
the cir. 
the imj 
exist, v 
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the ver 
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as a partner.
nor

so acting, and as such in chargc 
of a large number of horses engaged in the government transport 
service, that he shot the mare. That, howevcr makes 110 differ- 
ence, practically, in deciding the question of the defendants’ 
liability, if the shooting of the mare was not a wanton malicious 
act, but merely a negligent and improper one, for as Schouler 
puts it, the defendants are liable, for the acts of those whom they 
voluntarily admitted into the use of the mare.

I do not think it could be found upon the evidence that the 
act of Armit in shooting the mare was wanton and malicious 
He shot her because she had, he said, and it must be assumed 
because he believed she had, glanders To shoot an animal so 
diseased, would have been highly proper, as there were assembled 
there, where she was, and under Armit’s control in the govern-
ment transport service, about 300 teams, and the risk of such a 
disease spreading among them, was a most serious one.

It seems to me, clear however, that the shooting of the mare was 
a negligent and improper act. Tire evidence does not prove that 
she had glanders, and the learned judge at the trial very properly 
found that it wasnot proved. Nowshe wasturned loose on the prairie 
on a Saturday afternoon, and returned to the camp on the Sun- 
dåymorning. Armitasked thewitnessRailton,ateamsterapparent- 
ly havingconsiderable experience in horses, whose mare it was, and 
said she had glanders. Railton told him she the plaintiffs,was

m

i %

■2
•s

VSi



T

I
L. IV.

1887. MORRIS V. ARM IT. '57:quer 
1, in 
it of

and said tliat she hadArmit thatshe had some tilne befor^f&llen^nto^he å^katchewan 

river and caught cold, which was what she was suffering from.
et Armit d,d not call m any veterinary surgeon to examirie her, 

nor, if there was none available, did he get any of the 
tearnsters round, among whom there must have been some men 
O experience, to express an opinion upon what ailed her, he
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See
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ner- Now, can any say, that the shooting of thatinare upon his 

own individual opmion, in the face of what Railton told him, and 
without further enquiry, was anything hut a rasli, negligent 
i have no hesitation in saying that it
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lent As the defendants >n my opinion liable for the acts of those 

"hom they admitted to the use of the mare, and cannot under 
the crcumstances disclosed in the evidence, invoke the benefit of 
the ltnphed condition as to the thing to be returned continuing to ' 
exist, which ls available only where the perishing is without default 
on their part, or on the part of those for whose acts they are liable 
the verdict for the plaintiffs should in my judgment stand, and 
the motion to set it aside be refnsed xvith
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McKENZIE v. CHAMPION.
45-

[In Appeal.]

Commission on sale of land.
No ii 

and lal) 
C. Q. 1 
Word v

Where an agent is employed to find a purchaser, he is entitled to his 
commission upon production of party ready and willing to complete the 
purchase by entering bona fide into an agreement to purchase upon the terms 
stipulated; or, if the terms be not fully prescribed, then upon the proposed 
purchaser and the principal entering bona fide into an agreement of purchase 
and sale. *

KlLL/
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:

I lie owner cannot refuse to pay the commission because no agreement in 
writing actually was entered into ; at all events, when the reason was that he 
refused to sign it unless some unusnal term was’inserted, and where the 
vendor liad accepted the purchaser and by various acts sliewed that he con- 
sidered that there was a valid verbal contract.

Nor can the owner refuse to pay merely because the purchaser afterwards 
makes default and unreasonably refuses to carry out the contract.

An agent to find a purchaser will not disentitle himself to his commission 
liy receiving a deposit and giving a receipt for it; at all events where the 
vendor accepts the deposit.

Interest will not be allowed upon a commission unless after a demand in 
writing. And queere whether the statute 3 & 4 Wm. 4, c. 42, s. 28 is in force 
in this province.

The facts sufficiently appear in the judgment.

N' F. Hagel, Q.C., and J. D. Cameron, for plaintiff.
A party receiving money is not botind to make and deliver 

receipt, Green v. Lucas, 33 L. T. N. S. 584.
The ratc of commission charged is same as charged in England, 

Rimmet v. Knowles^, 30 L. T. N. S. 496; Harris v. Petherick, 
39 L- T. N. S. 543] Wilkimon v. Alston, 48 L. J. Q. B. 733 ; 
Doty v. Miller, 43 Barb. 529.

As to leaving facts to jury, Cohen v. Fage, 4 Camp. 96; Eicke 
v. Meyer, 3 Camp. 412; Hamery. Sharp, L. R. 19 Eq. 108; 
Met Fy. Co. v. Wright 11 App. Ca. 152.
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H. M. Howe'!l, q.C., and Tsaac Campbell, for defendants.

Ihe plaintiffs liave not proved any contract which woukl be 
of any service to them. Plaintiffdid not get a purchaser ready 
and willing to complete the sale or to bind himself to do it, 
Veazie v. Parker, 72 Maine, 442 ; Lara v. Hill, 15 C. B. N. S.’

■59

45-

No interest allmved at common law for money due for work 
and labor, Roscoe's Nisi Prius, 652; Spence v. Hector, 24 U. 
C. Q. B. 277. No notice given sucli as the statute requires, 
IV,ml v. Eyre, 15 Ch. D. 130.

[ro/h January 1887.]/
Killam, J., delivered the judgment of the court. («) 

Tlie plaintiffs have brought this action on the common 
imlebitatus counts, for the work, journeys and attendances of the 
plaintiffs by them done, performed and bestowed as agents for 
the sale of lands of and for the defendants and otherwise for the 
defendants at their request and for commission

ilt
It

„ , . . and reward due
the plaintiffs in respect thereof, with the addition of the 
common counts.

otlier

1 lie particulars charge the defendants with “ commission at 
Per eent- 011 #39,600^ amount of sale of 144 acres of land, 

fni $2.75 per acre, $990.00; 'and with commission @ 21/, 
cent. on $15,000, amount of saik of 10 acres of land @ $'1,500 
peracre, $375.00 total $1,365.00; and with interest to date of 
particulars, (loth January 1883), @ 6 per cent., $181.90.

Tlie pleas were never indebted and

2 the

per
d in

. payment, and a special
plea of set olf or counterclaim which is unimportant as affecting 
the application now before

:r a
The action was tried before my brother Taylor, with a jury at 

the Winmpeg Fall Assizes of 1885, when the plaintiffs recovered 
a verdict for $1,689.00.

plaintiffs claim to have been employed by the defendants 
to find purchasers for the south halPof Ipt 12 Kildonan, inner 
and outer two miles, in twb parcels; first, for the portion we.St of 
Main Street, comprising -about 144 acres, and secondly, for the

(") Wallbri-lge, C. J., Dubuc, Killara, JJ.
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I
remammg portion, comprising about ten acres. The plaintiffs 
after some negotiations procured an offer from five parties forthe 
first portion at #275.00 per acre, which 
defendants. A deposit'of $$,

■ they tc
■ propose 
B ready a
■ own vei
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11 was entt
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I . This xii]

The jur 
ed inerely 
plaintiff M 
favor of i 

Jwpreme 1 
* evidence tl

I
was accepted by the 

received by the plaintiffs 
the iyth January, 18S5, and a receipt given by them purport- 

ing to set ont the terms of sale, which were that #12,000 were to 
be secured on mortgage, and the balance paid in twenty days 
from the receipt of this deposit.

000 was

The receijit was signed 
" McKenzie & Lee, agents for Messrs Trott & Mitchell, H. T. 

, Champion and D. E. Sprague,” the defendants. The deposit
was paid over to the defendant Champion, who gave the plaintiff 
a receipt for it, as being a deposit on account of a sale of the 
land, mentioning the terms. At that time and for some time 

expiration of the twenty days no patent from the Crown 
for the outer two miles had ever been issued. It was obtained 
by the defendants in April.

.
|:

after the

1

After the first sale was effected the defendants guthorizet. .be 
plaintiffs, as the latter claim, to find a purchaser for the remain- 
ing ten acres. and the iöth January the plaintiffs procured 
one Barrett, one of the former purchasers, to agree to buy it at 
#15000, and upon that sale #1500 were paid direct to the defend 
ant Champion as a deposit, ahd the balance was to be paid and 
the transaction closed at the time provided for closing the first, 
20 days from the 131b January.

on

|f

, The defendants objected to the title, principally on account of 
the patent for the outer two miles not having been issued, and 

the and February they demanded a return of both deposits, 
though there does not appear to have been any important objec- 
tion to the title to the ten acres sold separately, but the purchaser 
contended that the second sale depended 
purchasers brought actions for their deposits. They 
suited in the action for the #5,000.00 and on application to the 
court the nonsuit was upheld, but on notice of appeal to the 
Supreme Court being given a compromise of both actions 
effected by which a portion of the deposits was returned, and 
the purchasers released their claims to the lands.

I lie principal contentjons of the defendants are that they 
cmployed the plaintiffs, not inerely to find purchasers but to 
offect ^ies, and that the defendants did not accomplish this, as
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they took no writings blnding the purchasers; and that the 
Ptoposed purchasers by tvithdrawing shewed that they 
ready and willing purchasers, or such as the plaintiffs, upon their 
own version, were bound to obtain.

were not

The action has been twice tried. O11 the first trial a verdict 
entered for the plaintiff, for $1,365, being at the rate of 2% 

per cent. 011 the full purchase money of both parcels. The court 
ordered it to be set aside and a new trial granted, unless the 
plaintiffs would accept a reduction of the verdict to the 
ofa commission of 2^ per cent.

amount
the aggregate öf the two 

deposits actually paid. The plaintiffs appealed to the Supreme 
Court and that court ordered a new trial absolutely, on the ground 
that the proper questions had not been submitted to the jury.

Ihe defendants obtained a rule nisi to set aside the verdict 
entered before my brother Taylor and for a new trial, or for the 
reduction of the amount of the verdict to a commission of 2% 
per cent. on $5000, (the deposit on the first purchase), or to 2'Å 
per cent. on $39,600 (the total purchase price of the first parcel), 

On the grounds that the verdict is against law and evidence 
and the weight of evidence, and that the evidence shewed that 
the plaintiffs were agents to sell and had a duty greater than that 
of findrag a purchaser thrown upon them, and in that the plain- 
tills assuming that the plaintiffs uriginally undertook only to find 
a purchaser, yet havingtgone beyond this duty and having bound 
the defendants (the then vendors in the transaction out of which 
t US suit arises) without binding the purchasers to carry out the 
agreement for sale, they the plaintiffs becåne agents to sell, and 
in such character did not perform their duty to the defendants. 
And on the ground that the verdict or damages is excessive in 
that the plaintiffs if only agents to find 
mititled to a commission on the 
defendants.”

This rule was argued before us in Trinity Term last.

The jury have distinctly found that the plaintiffs were employ- 
ed merely to find purchasers. Although some expressions of the 
plaintiff MeKenzie in his evidence on the former trial were in 
lavor of their having been employed to effect sales, yet the 
gupreme Court have determined that even upon the former 
evidence the question of the nature of the employment was one

on
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for the jury. It is true that, the distinction having been made 
clear to him the plaintiff McKenzie has in hii evidence on the 
second trial varied somewhat from his former evidence and 
stated more distinctly t hat the plaintiffs were only to find 
purchasers, but such variations could only raise a question of 
credibility for the jury, and it is impossil.le to say that they made 
the case less strong for the plaintiffs dontention tlian it was on 
the first trial. The circumstances so cléarly and fortibly poiiited 
; by Mr- Justice Strong in the SupremeVourt, show that the 
jury could hardly have come to any other concluyon than the 
one to which they have come upon this point,. aiid the torie of 
his observations in this regard are by no means>eakened by the 
Supreme Court having determined, contrary tatfhis view, that 
there was upon ^he evidence a question for the, jury 
nature pf the employment.

VOL. IV. 1887.
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The real question on which there can be any room for

controversy is whether the plaintiffs performed tlie work stinn- 
lated for.

14 is abundantly clear that, if the plaintiffs found a purchaser 
ready and willing to effect a purchase and thé defendants then 
refused to sell or were then unable to sell, either through defect 
of title or through having made a prior sale, the plaintiffs would 
be entitled to their commission. Prickett v. Badger, t C. B. N. 
S. 304; Green v. Lucas, 33 L. T. N. S. 584 ; Lockwoodt. Levick,
8 C. B. N. S. 603; Inchbald v. Western Neilgherry Coffee, Tea 
and Cinchona Co., 34 L. J. C. P. 15 ; Wilkinson v. Alston, 48 . 
L. J. Q. B. 736; Harris v. Petherick, 39 L. T. N. S. 543; Doty 
v. MiUer, 43 Barb. 529; Fraser v. Wyckoff, 63 N. Y. 445; 
Veaziev. Parker, 72 Me. 445 ; Moses v. Bierling, 31 N. Y. 463; 
McGavock v. Woodlief, 20 How. 221: Kock v. Emmerling, 22 
How. 69.

What must an agent employed to find a purchaser do in order 
to earn his commission ?

;

'

1
:■

In Fraser v. Wyckoff, 63 N. Y. 445, Allen, put it th 
“A broker to negotiate the sale ofan estate, is not entitled to 
his commission until he finds a purchaser ready and willing to 
complete a purchase on the terms prescribcd by the seller and 
asserited -to b» the brolkt. ’ ’

us

com
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In Veaziev. Parker, 72 Me. 445, Appleton, C.J. said, 
the contract is verbal Whether

or ^ritten, the bringing of the parties to- 
gether entitles the broker to his compensation.”

h\ShZt'- MiUar‘1’ 68 111 =93, where the defendant had 
employed the plaintiff on the terms that if the plaintiff would 
find a purchaser of lands for the defendant, he would pay him 
,5°°’ 1( "-as held that as soon as the agent procured the purchaser

ta

his agency ceased.
In Higgins v. Moore, 34 N. Y. 424, Wright, J. said, “ A broker 

for sale is a mere negotiator or middleman between the seller and 
purchaser; his duty m general is ended and he has 
contract when he has found fulfilled his 

purchaser and brought the parties 
oge >er, and he is then entitled to his commission whether the 

property is aetually delivered and the money paid
In Moses v. Bierling, 3, N. Y. 463, Porter, J. says, “A broker 

employed to make a sale, under an agreement for the exelusion 
ol all other agencies, is entitled to his commissions when he 
produces a party ready to make the purchase.”

In Haydock v. Stow, 40 N. Y. 368, Hunt, C.J., said, “A 
giving of power and authority in law, ereates an agency, but the 
defendant and Peck & Co. were not content with the declaration 
oflaw to that effeet, but take the pains to allege that in faet Peck 
& Co. are the agents of the defendent to sell his property. They 
«and then, as agents employed to sell, and not simply as brokers 
or m-ddlemen acting for both parties, and whose duty is ordinarily 
iimited to bringing together the parties upon an agreement, with- 
out power to execute the contract itself.”
_In McGavock v. Woodlief ao How. 22,, the Supreme Court 

ie United States laid down the principle that, “ A broker 
must complete the sale; that is, he must find a purchaser in a ' 
situation and ready and willing to complete the purchase on the{ 
terms agreed on, before he is entitled to bis commissions. Then '
™e ww be entitled to them, though the 
and perfeet the sale. ’9

And in Kock v. Emmerling,.22 How. 69, the same court puf it .
WhLere the vendor is satisfied with the terms made by him- 

self through the broker to the purchaser, and no solid objection
7,1S m any f0rm t0 the contract» it would seem clear 
that the commission of the agent is due, and ought to be paid ”
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Although some expressions in some of the opinions which 1 
have just citcd would seem to involve the idea that the commis- 
ston is not earned if the purchase money be not paid and the 
conveyance made, unless such a completion as this is prevented 
by the default of the vendor, yet I do not think that such is their 
meaning.
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If the purchase to be a piirely casli purchase, not to 
depend upon an intermediate contract of sale, this would pro- 
bably be the case ; but if the purchase is not to be wholly for 
cash and there is to be at first an agreement of purchase and sale, 
it would seem that, upon production of a party ready and willing 
to completé the purchase by entering bona fide into such an 
agreement, the duty of the agent would be completed and his 
commission payable forthwith.

siif

In most cases only a portion of the purchase money would be 
payable at once, and yery often the balance would be payable in 
instalments extending over a long period of ti me. Sometimes 
the balance not payable at would be secured by mortgage, 
the property being first conveyed to the purchaser, and the , 
circumstances might point in many cases to the making of the 
mortgage as being the completion of the purchase; hut in many 
other cases it would not be the intention that there should be 
such a conveyance until the whole or, at least, several deferred- 
instalments of the purchase money should be paid, the parties 
being left to depend in the meantime for their niutual security 
upon an executory agreement between them, Now in case of 
such an agreen&nt on which instalments would be long deferred, 
it would never be contended, in the absence of a special agreg- 
ment to that effect, that the agenl’s commission should only be 
payable, on payment of the last instalment, or proportionately 

payment of each instalment; that the agentxshould, -for the 
whole period over which the payments were deferred, be respon- 
sible for the acts or default of the purchaser found by him. If 
the agent is not to be thus bound by the acts or default of the 
purchaser, in case ofan executory agreement having been entered 
into, it would appear unimportant 
whether the agreement be for a long

once

vf'

on

I
i;

as a matter of legal liabiltty 
_ or a short period of cred^t. 

It appears to me that the agent has fulfilled his duty and h® 
earned his commission when he has procured and brought to llis

4
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principal a party ready and willing to contract with him for the 
purchase of the lands uppn the terms stipulated for, or if the 
terms be not fully prescribed when the agent is employed, then 
iipou the proposed purchaser and the principal éntering bonafide 
intp an agreement of purchase and sale.

Notv it is perfectly obvious in the first case that the proposed 
purchaser should be willing to make a contract which would be 
hinding uppn him, whether under the Statute of.Frauds orother- 
wise; and in the second case, that although a contract should he 
in form entered into, yet this rnight not be done bona fide by the 
purchaser whose subsetpient conduct rnight well show that he 
reserved it to himself to claim not to be bonrid under all circum- 
stances, and in such case he could not be considered to have beeh 
a ready and willing purchaser.

I have thought it convenient to pause thus after reference to a 
number of American authoritks to explain the meaning which 
1 think must he attached to certain expressions which I have 
cited, and I will now refer to a few other authorities, English and 
American, which appear to me to show the correctness of the 
interpretation which I have thus placéd upon those first cited, 
and of the principles of law which I have laid down as applicablé 
to the present case.
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In Green v. Lucas, 33.L.T. N. S. 584, it appeared that the defend- 
ant had applied to the plaintiff in writing “to procure meon loan the 
sum of ^20,000 upon the security,’’&c., adding “ Iundertakeupon 
your procuring me thatjir any other amount agreed upon to pay ' 
youa commission of 2 per cent. upon the amount so procured 
hy you.” The plaintiff then applied to a company which agreed 
to advance the money, and he brought the parties together leav- 

''‘o them to complete the transaction; therfagreed upon the 
terms of the advance, and the matter was left tjj the solicitors to 
look into the title to the lands proposed 
lands

as the' security. The 
were held as leasehold property, and ih consequence of 

certmn covenants >eing contained in the lease, which were 
claimed by the company’s solicitors to be unusual and objection- 
able, the company refused to make the loan. The plaintiff sued 
for his commission and recovered a verdict for the full amount. 
The Court of Common Pleas refused to grant a rule nist for set-
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ting aside the verdict, and the defendant appealed 
of Appeal where the verdict

vol. iV. 1887.
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was sustained.

The court considered that under the defendant Vapplication 
the p amtiff was not to be bound to see that the. money was 
actuaiiy advanced, but that his sole duty was to procure and bring 
to the defendant a party ready and willing to make the proposed 
advance. Lord Chancellor Cairns there said, “ It appears to me 
that the pla.nt.ff had done everything which agents in this kind 
of work are bound to do, and it would be forcing their liabiiity 
lf they were to be held answerable for what happened after If 
the contract afterwards were to go off from the caprice of the 
ender or from the mf.rmity of the title, it would be inmaterial

i,L f ,h am ff • E,ther il was a sufficie.it reason to 
ji.st.fy the company m refusing to go on with the loan or it was 
not. If they were not justified the defendant ought to l.ave 
proceeded agamst them, and if they were justjfied then thefailure 
of the loan was ow.ng to the defendanfs own default or the failure 
o the secunty he had proposed. In either view, therefore, the 
t.tle of the plamtiffs to their commission ought not to be inter- 
feredwith. And Kelly, C. B. said, “ The plaiutiffs apply to 
he dompany who are willing to advance. The parties come 

together, and the company by resolution show themselves ready 
and willing to advance the money * * * I agree with the 
dilemma put by the Lord Chancellor. If the c, 
justified in their refusal to complete the loan, it is because of the 
defendant s default in proposing a security that failed, and ifthey 
are not justified the defendant has his remedy against them.”

o A , 48 L/J. Q. B. 736, Brett, L. J. said,
As to the cancellation of the plaintiffs authority, the letter 

re'ed °n, 111 my optn.on, does not amount to any such thing 
and it was too late for any suqli cancellation after the plaintiff 
through White had done the act which entitled him 
nnss.on, if in consequence of that act there was 
sale or purchase of the vessel betw

In Horfori v. Wilson, i Taunt.

\

\

\
\

A

company are

In Wilkinsoti v.

to liis com-
a contract for the 

the defendant and Learoyd. ’ ’

2, it appeared that the defend- 
ant had prom.sed to pay the plaintiff ^5, "If he would provide 
atenant forcertan, premises, and get him ^350 for h.s lease.”

, pla,nt,ff Ptocured one Stevens, with whom the defendant 
entered into an

een

The
as beir 
C. B.agreement and from whom he. received ^50 as a
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deposit. Stevens being unable to complete the engageraent, the 
defendant consented to release him, but retained the £, 50. It 
was held that the plaintiff had performed his duty, and 
entitled to his whole commisSion. Lord^Mansfield, C. J. there

who offered to take the *

mrt

was
ion
vas said, “The plaintiff procured a person 

house upon the stipulated terms. The defendant made no objec- 
tion ; he accepted Stevens, entered in to an agreement with him 
and received .£50 as a deposit. A compromise afterwards takes 
place. The defendant does not renounce the agreement but 
retains the J50 and dispenses with the further performance of it. 
This, upon every principle of fair construction must be consid- 
ered as a fulfilmefit of the cdntract on the part of the plaintiff.” 
And Chambre, J. 'there said, “ The defendant might, if he had

He did not do so, and

ing 3
ied

nd
ity
If

he
al
to ^4hought proper, have rejected Stevens, 

the plaintiff must therefore be considered as having fulfilled his 

part of the agreement.”
In Fishery. Drewett, 48 L. J. Ex. 32, Bramwell, L. J. said, 

<< Now the current of modern opinion is to the effect that those 
who bargain to receive commissions on introductions have a right 
to their commissions as soon as they have completed their portion 
of the bargain', irrespective of what may take place subsequently 
between the parties introduced.’*

as
ve
re
re
le

:o
ic

y
In Knapp v. Wallact, 41 N. Y. 477» the plaintiff sued as 

who had been employed by the
e

)assignee of one Messmore, 
defendant to purchase for the defendant certain lots and houses*

a valid contract

e
e

By aid of Messmore, the defendant entered into 
in writing, with another party for the purchase of the property; 
but (he purchaser was subsequently found to. be unable to give a 
good title and the transaction fell through on that account. The 
action was for Messmore’s corpmission, and the plaintiff was held 

notwithstanding the default of the vendor

y

r

entitled to recover 
found by him on the ground that the broker had not undertaken / 

to procure a good title.
I might also referto Glenlworth v. Luther, 21 Barb. 145 ’Kcys 

v. Johnson, 68 Penn St. 42, for definite statements of similat 

principles.
The only two cases that would appear to be, or are relied upon 

as being, definitely opposed to these views are, Lara v. Hill, 15 
C. B. N. S. 45, and Pearson v. Mason, 120 Mass. 53. In the

r
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quite clear whether in the expression of 
to the commission being payable upon the adjustment 

of the terms between the vendör and the puijchaser reference was 
intenåed to ordinary cases of the employment ofan agent to find 
a pufchaser, or whether it was merely to cases of contracts 
similar to that there in qnestion. In the latter case it would 
„ nlthough the opposite is stated in the headnote, that the 
Court was of opinion that it was necessary to the earning of the 
commission that. the agreement of exchange (which was the one 
then in qnestion) should be fully carried out. In both cases 
however, the qnestion was considered as not being directly 
involved, and both decisions were based upon the particular 
terms of the agreements and the special circumstances proved.

either case, therefore, can be taken as being an authority of 
arvy great weight as opposed to the others to which I have 
referred.

former case it is not 
doubts as

t

seem,

f

■

It is, however, urged that the defendants are not liable in this 
instance because there was no agreement binding upon the 
proposed purchasers. Now, in the first place, it 
observed that it was

must be
^le of the defendants that none such 

entered iiito, they having refused to execute ån agreement 
which was drawn up, solely on the ground that it should provide 
for forfeiture of the deposits paid at firs/by the purchasers, in

The purchasers
would not assent to such a provision, and it appears that if the 
pahies had agreed upon this point a binding agreement would 
have been signed.

was

of default in carrying out the transaction.case

It does not appear to me that the defendants were entitled to J 
msist upon such a provision being included. There is no doubt 
that it is a very common provision, but there is no evidence that 
it is a usual provision, and I cannot say that it is so generally 
found in contracts of sale of land that the Court should assume 
it to be a usual provision. No authority for the defendants’ 
nght to msist upon it has been cited. From my own experience 
I can say that a very large number of contracts of sale of 
lands in this Province contain no such provision. Without 
express stipulation, such a term would not be implied in a con- 
tract, and it seems impossible then to imply from the mere 
employment of the agent, in the absence of a special stipulation

;
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or of a custom to that effect, that he was/(o obtain a cuatomer 
whö would agree to such a condition,

In the second place, it is evident that the defendants accepted 
the purchaser, and considered that in fact there .was an agreement 
of sale and purchase between thera. Tbey accepted the deposits 
made, not as being made pentiing agreements being entéred into.^ 
but as upon actually existing agreements.

When the purchasers sought to recover back their deposits, 
their contenfion was, hot that no agreement had been entered 
into, but that the defendants had not complied with the implied 
terms of agreement by showing a good title to the lands. The 
defendants themselves must be presumed. tö have taken the 
ground that there were agreements entitling them to retain the 
deposits. If there was no agreement for the sale the deposits 
shöuld have been returned.

In coming to' the agreement of compromise, the parties placed 
themselvés in exactly the same position as was found to be thé 
casé in Horford v. Wilson. They certainly did not thereby 
show that there never had been an agreement of sale and 
purchase.

Now the 4th section of the Statute of Frauds does not operate 
to make a contract void, .it only prevents a party having a remedy 
upon it unless certain conditions are fulfilled.

It was definitely determined by this Court in Stater v. Ross, 
that a contract which does not cOmply with that section is not 
on that account so far void as that the purchaser is entitled to 
recover back his deposit so long as the vendor is ready and 
willing to carry out the sale', and lately again, in Lagemodiere v. 
The Hudson's Bay Co., the Court refused to treat the question 
as ev=n arguable.

If, then, the defendants chose to rely upon the promise of the 
purchasers, though not enforceable by legal process, and upon 
their right to retain the deposits so long as they held themselves 
ready and willing to carry out the sale, and any other rights 
which they might have under a verbal contract, they should not 
be allowed, as against these plaintiffs, to insist upon the necessity 
of a conjract in every respect binding, to entitle the plaintiffs to 
their commissions. It may be that they were not in as favorable 
a position to indemnify themselves for breach of contract by the
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to depend upon the defendant’s .title being good or bad. No 
objection was raised to the title to the ten acres, and it does not 

. appear that there could be any claim that the purchasers could 
withdraw from the purchase of that portion; and if the Supreme 
Court had thought that, as to that portion of the property, the 
plaintiffs could not recover, the opinion would naturally have 
been expressed. I think, then, that we cannot relieve ourselves 
from the responsibility of deciding the question which I have 
been discussing by assuming that it has been decided by the 
Supreme Court.

The seventh question put to the jury was, Was a purchaser- 
found who was willing to* carry out the purchase? ” To this 
question the jury answered “ Yes.” No ohjection was made to 
the leaving of this question to the jury as a matter in question 
upon the evidence, and even in the rule the ground is not dis- 
tinctly taken that the finding of the jury upon this question 
against the evidence, or that the question was not open to the 
jury; but I have discussed the question thus fully as being really 
the main question now left and as the one which was principally 
considered upon the argument of the rule. It does, however, 
incidentally arise under the rule nisi upon the objections to the 
amount of the verdict, the contention of the defendants being 
that the plaintiffs should in any even t be limited to a commission 
upon the deposit actually paid, or at any rate to a commission 
upon the price of the portion the title to which was objected to. 
It seems, however, necessarily to follow front the authorities to 
which I have referred that the jury were warranted in giving a 
commission of two and a-half per cent. on the full purchase 
price'of the two portions.

The other objection to the plaintiffs right to recover any 
conjptission taken in the rule nisi is that, if the plaintiffs were 
agents merely to find a purchaser they assumed to bind the 
defendants by a memorandum in writing which they had 
authority to give) and were thus guilty of such misconduct as to 
disentitle them to charge a commission.

So far from repudiating the plaintiffs authority to receive a 
deposit for them the defendants accepted the first deposit. If 
there was any misconduct in this it was waived. The writing 
given by the plaintiffs was merely a receipt for the deposit paid 
to them.
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trial of an)Mssue or inquisition of damages, may, if they shall 
think fit, allöw interest to the creditor at a rate not exceeding 
the current rate of interest, from the time when such debts or 
sums-certain wefe payable, if such debts or sum certain be pay- 
able by virtue of some written instrument at a certain time; or if 
payable otherwise then from the time when demand of payment 
shall have been made in writing so as such demand shall give 
notice to the debtor that interest will be claimed from the date 
of such demand until the time of payment."

Many important questions must arise in determining whether 
this act can be considered as in force in this Province. At pre
sent it does not appear necessary to decide upon them. It is 
sufficient to say that we are of opinion that the plaintiffs have not 
brought themselves within the statute. There is no contract in 
writing between the plaintiffs and the defendants. No proof has 
been given of any demand of payment accompanied by notice 
that interest would be charged from the date of the demand. 
The particulars attached to the recbrd clatm interest to their date 
but contain no such notice with reference to further interest as
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the statute ^pecifies. Thus, whether the amount of damages is 
based upon thmiscalculation or upon an addition for interest, the 
plaintiffs wefe equally disentitled to the excess over $1,365.00.

As to the claim that the rule nisi raises no objection to an 
allowance for interest, I do not think that it should prevail. 
While a new trial should not be granted tp enable a party to raise 
at a second trial an objecftön not previously raised, yet the stating 
of a ground pf objection in a rule nisi is made to give notice to 
the opposite party that he may be prepaftd\o meet it. In the 
present instance there is certainly no objection taken in such a 
way that the plaintiffs could have expected the poinbto be raised; 
but the (juestion was argyed subject to the objection to its not 
being raised by the rule nisi; and it appearing that the plaintiffs 
were not legally entitled to the excess over $1,365 and that no 
injustice can be done by imending the rule nisi, we think that it 
should be amended by adding the objection to an allowance for 
interest or any amount in excess of $1,365.00. The plaintiffs are 
insisting upon their pound of flesh notwithstanding the failure of 
both sales, and they should not be allowed anything more than 
they are absolutely entitled to. ,
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The questions objected to by the defendants, and intended to 
. elicit facts as to the responsibility of the defendants for the 

action of their attorney in issuing the executions, were as 
follows :—

Q. What did you communicate to Mr. Dawson ? (Mr. Daw- 
son was one of defendant’s attorneys.)

A. I decline to answer.

Q. What was the information your solicitors gave you ?

A. I decline to answer.

Q. I)id your solicitors tell you that the plaintififs’ goods had 
been seized under your execution pr anything to that ellect ?

A. I decline to answer.

Q. Did you write any letter or letters to Mr. Donald relating 
to the seizure or judgment upon which the execution issued ?

A. On advice of counsel I decline to answer the question in 
that form, part of it being irrelevant. I cannot find that I have 
any letters to Donald relating to an agreement with the plain- 
tiffs that execution was not to issue till the first öf March, 
1884.
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A. E. Af (Phillips showed cause and cited Macdonali v. Put- 
man, 11 Gr. 258; Wilson v. Rastall, 4 T. R. 754; 
Parkhurst v. Lowten, 2 Swans. 216; Gillard v. Bates, 6 M. & 
w- 547 i Cromack v. Heathcote, 4 Moore, 357; Shellard v. 
Harris, 5 C. & P. 592; Turquand v. Knight, 2 M. & W. 98; 
Herring v. C/obery, 1 Ph. 91 ; Gresley v. Mousley, 2 K. & 
J. 288; Friendv. London, Chatham år Dover Raihuay Co., 2 
Ex. D. 437; Mostyn v. West Mostyn Coal and Iron Co., 34 L. 
T.N.S. 531 ; Wilson v. N år B. By., L. R. 14 Eq. 477; Bullock 
v. Corry, 3 Q. B. D. 356; Minet v., Morgan, L. R. 8 Ch. 
361; Turton v. Barber, L. R. 17 Eq. 329; Greenough v. 
Gaskcll, t Myl. & K., 98.

C. P. Wilson supported summons and referred to the follow- 
ing cases: Wa/singham v. Goodricke, 3 Hare 122 ; Paddon v. 
Wtnch, L. R. 9 Eq. 666 ; Wa/ton v. Betnard, 2 Gr. 344.

Tavlor, J.—The conclusion I have come to, though I confess 
with some hesitation, is that the defendant cannot be compelled 
to answer the questions objected to.

1
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DOWN v. LEE.

[In Appeai..]

Master and servant.—Negligence of servant.—Action for damage 
to goods by mortgagor against the mortgagee.—Redemise.—

A me ndments. —E vidence. —Statcments ofagent.

A master.is liable for a wrong committed by his agent when such 
committed while the agent is acting within the scope of his authority.

stable to keep away mosquitoes
from his father’s horses. The fire spread to the stable and consumed 
wheat of the plaintiff stored therein. The jury gave a verdict for plaintiff 
and the court refused to set it aside, (Killam, J., dissmting).

In such a casd the defendants held 
the plaintiff". The mortgage 
no redemise clause in it. 
defendant r,

wrong is

The defendant’s son lighted a smudge
was
\6i
ded
md mortgage upon the wheat executed by 

not dtfe at the time of the fire. There was 
After the fire and the maturity of the mortgage, the 

realized the money secured by the mortgage by sale of other pro- 
perty comphrsed in it. The wheat had been stored by the plaintiff in the 
defendanfs stable white, preViouslyftenant to the defendant, and the defendant 
had not in any other wtty taken po ssession than by occupation of the land and 
stable and by refusing to allow the wheat to be removed until he waifpaid.

lim

>rd
or
d,
ily
of HM, That the existence of the mortgage was no defence to the action for the 

destruction of the wheat, (Killam, J., dissenting).la
ts Per Killam, J. In the absence of a redemise clause in the mortgage, no

action could be brought for the loss of the goods whether it occured before or 
after the expiration of the time for redempti

ie
2. If there could be held to be an implied redemise clause (as to which 

qmrt), the plaintiff could only recover for the loss of enjoyment of the goods 
between their destruction and the time fixed by the mortgage for payment.

3* Amendmentscan be allowed only where they are “ necessary for the 
purpose of determining, in the existing suit, the real question in controversy 
between the parties,” and for the purpose of meeting “ any formal objection 
* * * to the end that in all things substantial justice may be done.” A 
count disclosing.a cause of action entirely distinet from those upon the record, 
under the circumstances, should not be allowed.

4- A principal is not bound by the statcments of his agent, after the happen- " 
ing of the act sued upon, unless the agent has authority to make such 
ments.
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This was an action for the destruction by fire of the plaintifTs 
whéat through the negligence of the defendant's agent. At the 
trial the plaintiff had a verdict. The present motion was by the 
defendant for a nonsuit or new trial.

N. F. Hagel, Q. C., and G. Havis, for plaintiff. On the 
point that un less an objection to evidence is taken at the trial, it 
cannot be taken in Term, Abbot v Parsons, 7 Bing. 563; Henn 
v. Neck, 3 Dowl. 163.

The act complained of, lighting a smudge, was an act in the 
of the agent's employment, Seymour v. Greenwood, 7course

H. & N. 354.

The smudge wäs for the protection of the horses not for the 
agent’s protection. Bayley v. Manchester år c. Fy. Co., L. R. 8 
C. P. 148; Bums v. Poulsom, L. R. 8 C. P. 568.

J. A. M. Aikins, Q.C., and IV. J. Cooper, for defendant.

As to right to amend by adding common counts, Hammond v. 
Heivard, 20 U. C. Q. B. 36.

The statute does not authorize the judge to add to the record 
a new and dissimilar cause of action, Bradworth v. Foshaw, 10 
W. R. 760; Jacobs v. Seward, L. R. 4 C. P. 328; 5 H. L. 464; 
New Zealand Land Co. v. Watson, 7 Q. B. D. 382 ; Wilkin v. 
Feed, 15 C. B. 204; Holden v. Ballantyne, 6 Jur. N. S. 451.

The objection to the amendment being overruled, the defen
dant had no option but to go on with the case as made out. 
Olcott v. Tioga F. F. Co., 40 Barb. 180, 27 N. Y, 546, Ring 
v. Neale, 114 Mass. 111 ; Jones on ChaltelMortgage, s. 1,4,697.

The agent was contradicted by five people as shown 
affidavits; the defendant should have brought that evidence at 
the trial, but he could not conceive that the agent would tell such a 
concocted story, the defendant was not prepared io meet that. 
Jackson v. Hyie, 28 U. C. Q. B. 294; Jackson v. MetRy.Co., 3 
App. Ca. 193.

The agent put the horses in the stable and then kept the smudge 
for his own protection. Williams v. Jones, 3 H. & C. 602 ; 
Stevens v. Woodward, 6 Q. B. D. 3:8; Underhill bn Torts, 44; 
McAulay v. Allén, 20 U. C. C. P. 417; Chamberljiin v. Green, 
20 U. C. C. P. 304. /
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iff’s
\10th January 1887.]

Wali.brjdoe, C.J.—There are several counts in the declara- 
tion charging the defendant as bailee of a certain quantity of wheat 
of the plaintiff, averring want of care in plaintiffin keeping it, and 
its consequent loss by fire. There are also counts charging the 
plaintiff with negligently setting fire to the granary in which the 
wheat was situate, by means of a smudge, lighted for 
the purpose of keeping mosquitoes from the defendant’s horses, 
then in his stables, and the n^gligent management and care of 
the fire, by which the fire spread from the stables to the granary 
in which the wheat was stored, and the destruction of the 
by the negligence of the defendant and his servants.

The plaintiff had been tenant of the defendant, and had grown 
the wheat on the defendant’sTamtiBy, the terms of the lease the 
total crop raised on the land demised, it was agreed, should 
stand and be security for the rent, that the lessee should not 
anyof it for the purpose of defeating the landlord, this defendant, 
of his rent. The rent was not for an ascertained sum, but was 
to be at the rate of seven dollars per acre 
dollars an acre for stubble land, and three and a-half dollars an 
acre for land broken, but not back-set. 
defendant do not seem ever to have come to an exact under- 
standing as to how much land there was of each description. 
The rent, therefore, was not clearly ascertained. The plaintiff, 
however, paid the defendant $298 in cash, and gave him a 
chattel mortgage on the wheat grown.

As to the quantity of wheat, there was evidence both ways, 
not entirely satisfactory, but it was a fit case for a jury, and it is 
not contended that the evidence would be any more conclusive 
at another trial. There is evidence, in my opinion, sufficient to 
justify the verdict for the plaintiff, on the the ground of negli
gence in the defendant’s son (in law, his servant), a servant 
acting within the scope of his authority, and in so acting, if he 
commit a wrong upon another person or upon his property, the 
master is responsible for it.

It is proved that the defendant’s son, on the evening of the 
fire, did light a smudge for a lawful purpose, for keeping the 
mosquitoes from the defendanfs horses. The place where he 
had it is differently accounted of. The son says it was 50 feet
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away from the stable. Is that reasonable? The cause for which 
he lighted the smudge vvould not be served at all by a smiidge at 
that distance. Other evidence is that he had it in the stable, 
where one would suppose he ‘naturally would require it. This 
vvas a proper question fpr a jury, and they have found it for the 
plaintiff. There is no evidence of any other fire being near 
them, or any way suggested of this fire happening, except 

v thrdugh and by means of this smiidge. There was evidence 
Avhich it vvas proper to submit to the jury, and I cannot say they 

) vvere vvrong. The damages are not excessive, looking at it from , 
the account given of the quantity threshed by the man vvho J 
threshed it, and deducting the quantity sold from that threshed, 
the verdict is within vvhat may fairly be called a reasonable verdict.

t The defendant seeks to en ter non-suit upon leave reserved and 
for riew trial, verdict being contrary to law and evidence. I 
have disposed* of the latter grounds first, and think that the 
verdict as to them should stand. As to the motion for non-suit, 
it vvas argued in Term that the mortgagee being in possession 
the,plaintiff had no right of property or possession upon xvhich 
he could maintain an aqtion.

I cannot find that any such ground was taken at the trial.
It certainly was ne ver stated as a ground of defence, that the 
plaintiff had neither property nor possession, the defence rested 
on the ground that defendant was not liable as bailee, and it was 
upon this that the cause vvas defended. The objection was first 
taken by Mr. Aikins in supporting the rule.

It appears to be difficult to define exactly the relation in which 
mortgagor and' mortgagee stand to each other in any other words 
than that of mortgagor or mortgagee in possession, as long as the 
mortgagor is not treated as a trespasser his possession is not 
hostile to the mortgagee’s right. Hitchman v. Walton, 4 M. & 
W. -416 (n) and cases there referred tp. In Court v. Holland,
29 Gr. 23, the Chancellor admits that there may be a possession 
in ttte mortgagee, not technically that of “ mortgagee in pos-
session,” by mtture of the mortgage title, but by a special agree- 
menuand refers to Moroney v. O'Dea, 1 Bali. & B. 109-117^

.Inlthe case of Noyes v. Pollock, 32 Ch. Div. 53, it is thus laid 
down, “ The question whether the mortgagee is mortgagee in 
possession depends .upon whether he has taken out of the mort-
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gagor s hands the power and duty of managing the cstate and 
dealing with the tenants.” I find here that after the plaintiff had 
left the defendant’s farm he was still endeavoring to sell the wheat. 
I cannot find that the defendant ever did

bich
;e at 
ible, 
l’his so attempt. The 

wheat remained in the granary where the plaintiff left it iip to 
the time of the fire, i9th June. The most that can be said we*s 

' t^iat remained where the plaintiff left it without anything done by 
any öne; it was simply there, covered by the mortgage. Plain
tiff had not abandoned it, and the defendant had not formally 
taken possession of it, or notified plaintiff to that effect. On 
the contrary, before or after the happening of the fire (not clearly 
stated which) the defendant made his money, and plaintiff 
tends more
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than his money, by the sale of other of the plaintiff■'s 

• property in the mortgage to satisfy his debt. Thelaw, Iunderstand, 
is this, after the mortgage is due the mortgagee may treat themort- 

gagoreitherastenant or trespasser, Hitchman v. IValton, 4 M. & W. 
409-416. What did he do in this case? Nothing jnore tlian to 
guard the property beingspiritedaway withoutgettinghismortgage- 

money. He did nothing actively. Parkinson v. Hanbury, I,. R. 2

v
*

. I
the

suit,
ision
hich

pp. 10-14. The plaintiff, therefore, had such titleas would 
enable him to maintain thisaetion, Besides, until the mortgagee sel 1 
the property the mortgagor may redeemit although the mortgage 
be due. Here the mortgagor has since the fire made his money 
by the sale of other property and the plaintiff would in such 
case be entitled to redeem. The defendant’s Conduct shows 
he did not assume thé rights or power of mortgagee in possession.

. His subsequent conduct especially is to that effect.
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, Wigram, V.C., in Faulkner v. Daniel, 3 Hare, 220, says, that 
if is not every interference with the management of an estate by 
a mortgagee that will make him for all pnrposes a mortgagee in 
possession.

How should the defendant account ? Could he be called upon 
at all to account? Is his possession sufficient for that?

The right of redemption exists in the mortgagor until fore- 
closure, statute of limitations, or until extingnished by a bona fide 
contract, subsequent to the mortgage. Jason v. pyrts, 2 Ch. 
Ca. 33 ; Bell v. Cartrr, 22 L. J. Ch. 933.

In my opinion the verdict for the plaintiff should stand, and 
the rule be discharged with costs.

Dubuc, J., concurred.
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Killam, J.—Tliere were originally four counts in the declara- 
tion:—the first charging the defendant as voluntary bailee of 
goods for the plaintiff, with keeping them in a negligept manner, 
whereby they were lost to the plaintiff; secondly, charging the 
defendant with having the plaintiff’s goods in his possession, and 
with starting, by his servant, a fire near where the goods were 
stored, and with negligence in the case of the fire whereby the 
goods were destroyed ; thirdly, charging that the piaintiffs wheat 
was lawfully stored in a certain granary on the defendant's land 1 
and the defendant by his servant started a fire near the granary 
and so negligently cared for and watched the fire that it 
extended to and destroyed the wheat; fourthly, a count similar / 
to the third except that the fire is charged to have been set by 
the defendant, without mention of his servant.

At the trial the piaintiffs were allowed to add acount charging 
the defendant as bailees of the goods for reward and with their 
loss by tli%kfendant’s negligence and the common counts. It 
did not appear on what grounds the amendments were asked, and 
no particulars under the common counts are given.

The defendant’s original pleas were to all the counts the general 
issue, and to the various appropriate counts denials of the bail- 
ments and of the piaintiffs property in the goods,

The evidence showed that 011 the aoth March, 1884, the 
defendant let to the piaintiffs certain lands for one year from the 
ist April, 1884, at a rental of ^7 per acre for land newly 
broken and backset, $6 per acré for ploughed stubble land, 
and $3.50 per acre for land broken but not backset, including 

• unploughed stubble. The rent was payable on the ist December, 
1884. The lease contained a provision that the crop raised on 
the lands demised should “remain and be as security for the 
payment of the above mentioned rent,” and that the lessees 
should not “ put away or remove to any place for the purpose of 
concealing the said grain or for defrauding the said lessor of or 
out of the aforementioned rent."

The piaintiffs were unable to pay the full amount of the rent 
when it fell due, and on the 6th December, 1884, they paid #298 
011 account and gave to the defendant a bill of sale of certain 
horses, cattle and hogs and “all the wheat now stacked and in 
the granary threshed and unthreshed ” on the demised premises,

i

Lk
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by way of mortgage to secure payment of #461, and interest at 
10 per cent. per annum payable on the ist July, 1885. This 
mortgage was intended to be for the balanee of rent jbayable to 
the deféndant which was the sole consideration for it.the

and
were The mortgage was upder seal; it purported first to transfer the 

goods absoliitely to the mortgagee and contained the usual receipt 
clause, and the usual provisoes for redemption and for taking 
possession and sale by the mortgagee upon default in payment dr 
in the event of the mortgagors attempting to sell or dispose of 
the goods or to rernove them out of the municipality where they 
were, and in these and other respects it was in the ordinaty 
printed form commonly used in this Province, and the Province 
of Ontario.

the
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After its maturity the defendant sold other goods 
comprised in the mortgage realizing within a few dollars of 
principal, interest and costs.ging

their One of the plaintifls stated that before and at the time when 
he gave the mortgage he claimed that there was not as large a 
quantity of ploughed land as the defendant wascliarging for, and 
that whe;i the mortgage was given a dispute as to the quantity 
arose and the defendant then told him to measure it and that he 
did not want the plaintifls to pay for more than there really 
and that the mortgage was made upon this understanding.

The defendant stated that at the time of th» mortgage being 
givenj this plaintiff put the quantity of ploughed land at 125 or 
126 acres, and that it was computed at 126 acres. The defend
ant neitlier admitted nor denied the plaintiffVs statement that he 
told him to measure ii, hut admitted that he told the plaintiff 
that he did not wish him to pay for more th/in there really was. 
The plaintiff claimed that he measured the fjloughed land after- 
ward with the schoolmaster, who took dowh the 
and made the computations from them of the numbers of acres of 
the respective quantities of land. The schoolmaster 
called as a witness and the plaintiff did not give the measurements 
hut only the results of the computations made by the schoolmaster 
as told to him, which would make the total rent come to $706.
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O11 the determination of the lease the plaintifls left the premises 
and the defendant took possession. There was then a consider- 
able quantity of wheat in the" granary upon the lands, and the 
defendant insisted upon its being allowed to remain there, to
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which the plaintiffs made no objection as they would thus be 
saved the trouble and expense of moving it before they wished it 
marketed, Early in the morning of the igth day of June, 1885, 
the granary and its contents were destroyed by fire. The plain
tiffs claimed that the fire spread from one kindled by the defend- 
ant’s son, for the purpose ofa smudge for cattle, rn the course of 
thsson’s duties as ser van t of the plaintiflf, and that the consump- 
tiuiy of the granary and contents was the result of the son’s 
negligence in the lighting and care of this fire.

Tfie principal witness called by the plaintiff was a lad who, at 

the time of the fire was in the defendant’s employ, and his evid- 
ence was principally directed to a conversation which occurred 
between the defendant and the son on the-morning after the fire. 
The son was called as a witness for the defendant and gave his 
own account of the lighting of the fire for the smudge and its 
purpose, of the caqe which he took and other circumstances 
within his knowledge to show the origin of the fire which 
destroyed the granary, the contention of the defendant being 
that it did not originate with the smudge. Some other witnesses 
were called who came to the fire when the granary was partially 
destroyed, and who testified to other circumstances which might 
assist in drawing inferences as to the origin of the fire which 
destroyed the granary.

The jury gave a verdict for the plaintiff for $647. 0

The grounds on which the defendant moved again st the verdict 
that it was “ against law, evidence and the weight of evid- 

ence,” that “ the defendant was not shown to be guilty of any 
negligence; ” that “ it was not shown the servant was guilty of 
any negligence for which the defendant was responsible; that the 
evidence of Marsh,” (the lad who testified to the conversation 
between the defendant and his son) “ is of an exceptional kind 
and is contradicted by two witnesses, and the evidence of the 
defendant as to the fire not being caused as alleged is positive 
and not contradicted; ” “for the improper admission of evidence 

. as appears from the notes taken at the trial, and, without limiting 
such, for adnutting the evidence of Marsh respecting an alleged 
statement of the defendant’s son; ” and “ that the defendant 
sqrprisc-d at the trial by the evidence given by Marsh and had 
n</t his witnesses ready to meet such evidence; ” “ and on the
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ground of the discovery of new evidence, and on the grounds 
disclosed in the affidavits and papers filed. ” Affidavits of other 
members of the family were filed for the purpose of showing that 
they could contradict the evidence of Marsh as to the partrculars 
of the conversation mentioned.

The defendant objectejl to the amen dmen ts made at the trial 
•when moved for, but in applying to set aside the verdict no 

. 'objection was taken on this ground. However, upon the argu
ment of the motion to make absolute the rule tiisi, the defendant’s 
counsel asked to be allowed to add to his grounds of objection to 
the verdict, one setting up that counts were improperly added at 
the trial, setting up an entirely new cause ofaction. The parties 
were allowed to argue the question of the propriety of that 
ämendment of thfe pleadings with the other questions raised, the 
cöurt reserving ,the question of allowing the addition of that 
ground of objection to the other grounds taken by the rule.

I think it advisable to consider the questions thus raised before 
en tering upon the discussion of other points.

If, upon the evidence under the added counts there had been 
fairly a question of liability for the jury, as there is nothing to 
show that the defendant was placed at any disadvantage by the 
amendments, I would not think that the rule nisi should be now 
amended in order to enable the defendant to raise an objection 
to the addition of the new counts; but as there was really no 
evidence of the alleged error in the amount of rent »secured by 
the mortgage, and as it was left to the jury to allow or not allow 
$53 for an overcharge on this account, and it is not clear that 
they did not so allow it, I think that the defendant should be 
given every opportunity to show that the ämendment should not 
ha ve been made.

The record originally contained no count upon which the #53 
could have been recovered. Upon the record as amended the 
aipount could only be claimed under the common counts added 
at the trial. No such ämendment could have been allowed iiricler 
the old common law practice. Any authority for it must be 
given by statute or, perhaps, in this Province, by rule of court.

' We have grown so accustomed to the free making of amendments 
that we are apt to överlook the origin of the power to make them, 
and torget to consider whether there are any limits imposed upon 
the exercise of the power.
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The reaLstatutory authority for amendments of pleadi 

a tnal is found in the 222nd section of the Common Law 
Procedure Act, 1852, which virfually superseded the prior enact- 
mentt That seclion Provides that “ it shall be lawful for the 
supenor courts bf common law, 4hd every judge thereof, and any 
judge sitting at nisifrius;at all times to amend all defects and 
errors ni any proceeding in civil causes * * * * and all
such améndments as may be necessary for the purpose of deter- 
miningm the existing suit thereal question in controversy between 
the parties shall be so made.”

ngs upon Pl
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bvIn Iftlkin v. 

“I thirik it
Recd, 15 C. B. 206, Maule, J., said of this section, 

was intended by the C. L. P. Act, to limit the power 
of amendment to the mtroduction of matters which the parties 
oped and intended to try in the cause, and not to authorize 

amepdments which might raise questions which 
tenlplated before. There

m,

/ m
Sti

never were con-
nothing here to show that the 

matter sought to bfe introduced by the proposed amendment ever 
was a question m controversy between the parties. On the con- 
trary there was strong ground for presuming that no such contro
versy ex,sted at all.” And Cresswell, J„ on the same occasion 
said, “ I am clearly of opinion that the amendment asked for 
upon this occasion was properly refused, in as much as it sought 
to mtroduce a matter which was not in controversy between the 
parties at the time.”

It appears to me that

inwas
to
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di:words could be found more applicable 

. to the present case. According to the plaintifTs oym statement, 
when the mortgage was made the defendant said that the plaintiff 
could measure the ploughed land, and that lie (the defendant) 
did not want the plaintifTs to pay for more than there really was. 
It does not appear that any question of the quantity was ever 
raised between the parties again; certainly there is nothing to 
show that it was ever a matter of controversy between the parties 
that the defendant levied for and received under his chattel 
mortgage more than tlfr lent and interest to which he was entitled 
We can even 
that “ there was

no
on

thi
th<

$5
to
in

use a stfönger expression than that of Maule, J,, 
....strong ground for presuming that no such con

troversy exiated at all.” It is very clear that none such did until 
raised by the plaintifTs upon the trial of this action.

. Before the amendment there was 110 defect or

no
be

wl
be, , , , error in the

record or the declaration. They showed definitely and veicom-
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pletely tiie cause of action for which the plaintiffs weré q)roce§,d- 
ing, the damage caused by the loss of the wheat. The defendant’s 
liability to the plaintiffs for that was the matter in controversy.

Hammondv. Hewardy 20 U. C. Q. B. 36, is a further distinct $ 
authority against an amendment setting up an entirely new cause *
of action.

The only other authority for such an amendment must be 
found in the gth General Rule of this court; of the loth February,
1875, “No proceeding shall be defeated by any formal objection, 
btit it shall be in the discretion or a judge or the court in all 
matters of practice and procedure to order all necessary amend- 
ments with or without costs, to the end that in all things sub
stantial justice may be done.”

Here there was no question of defeating the plaintifTs proceed^l 

ings by any formal objection. They had brought the defendant 
to the trial of a particular matter of controversy between them, 
and their proceedings for the purpose were complete in every 
respect so far as they could be made so in a court of law. There 
was no necessity, in order to the doing of substantial justice, that 
the plaintiffs should be allowed to add an entirely different 
of action upon which there was nothing whatever to pre ven t them 
from suing independently. They had previously elected to sue 
on only the one cause of action, and would be placed at no 
disadvantage whatever if left to rely wholly upon that. It is 
only such amendments as are necessary to the doing of substantial 
justice that the rule of court authorizes.

If the verdict were in other respects satisfactory I might think 
that the plaintiffs should now be given the option of withdrawing 
the common counts and reducing the amount of the verdict by 
$53 » t>ut> under the circumstances of this case, it does not appear 
to me that the court would be justified in dealing with the matter 
in that way.

Leave was not reserved to enter a nonsuit, and that could not 
now be done, even if upon the evidence the plaintiffs should not 
be considered entitled to recover.

There does not appear by the notes of the learned Judge before 
whom the cause was tried, or by those of the reporter, to have 
been any objection to the reception of the evidence of the 
versation referred to, although it is stated by the defendant’s

DOWN V. LEE.
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counsel that he made objection to it at the 
is now asked for on the ground of the 
evidence.

VOL. IV. f

trial, and a new trial 
improper reception of this bi

But I do nIt related tn°J evidcnce C0U‘d 1,ave been cxcluded.

Eätt» :
r--dK i™ 1’L“V *

impossihle to say whether the defendant himself might not make 
some important adm.ssion ; and after it was fully given the obiec

rh-beev°i,sattachedtott Besides, the conversation was important in its
sconTVh130" , qUeS‘i0n Whether the son actfng within the 
scope of h,s employment in making a smudge for the cattle.

But, with all deference to the opinion of my learned brother 
attached at^heTrlaf t^tlie'evidence’o/th imP°rta"Ce WhiCh ^

rhe platntiffs, for any circumstances from which any inference of 
the cause of the fire or of negligence can be drawn must depend

thmkmg hat the vtew that a prmcipal is not bound by the State 
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course which the trial took and the 

oneshnnor before the jury. It was evidently
th, a r J'KaC'ty between Marsh on the one side and
he defendant and h,s son on the other, instead of its being left 
»the jury to determme whether from what they might believe of

y LouTdlnf r r°;Vnfid "* thedefendan,
hey would tnfer that the fire was started by the son, and that it

through his negligence that it spread to the grattary.

While the defendant should not be entitled to the benefit o, 
objection not urged at the trial, yet a verdict obtained i „ his 
wayisnot entitled to the amount of consideration which 
g-ven upon a fair inference from 
have.
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Besides, the defendant furnishes affidavits of additional mem- 
bers of his family to show that they also can contradict the 
evidence of Marsh upon which the plaintiffs case so largely 
turned. Of course, as the plaintiff had some notice beforehand 
of the in ten ded evidence of Marsh, lie is not strictly entitled to a 
new trial for the purpose of ha v ing these other parties examined 
as witnesses; but, as in my opinion the case did not go before 
the jury in the proper way, as the plaintifPs case was erroneously 
made to depend so completely on the evidence of Marsh, and as 
so many contradict his statements, I think that the defendant 
should be al lovved to a vail hi insel f of the objection to the amend- 
ment of the pleadings by insisting upon a new trial, and that the 
new trial should be granted.

I regret, however, that I feel obliged to express a dissent from 
the view of the learned Chief Justice upon the question of the 
defendant’s right ofaction against the mortgagee. In the view 
which I take it is unnecessary to discuss the sufficiency of the objec
tion taken at the trial in this respect to enable the defendant to 
insist now that the - proper ty in the goods had passed by the 
mortgage to the defendant and that the plaintiffs could have no 
right of action at law against the defendaht for their loss. I refer 
to the matter merely because I entertain a very strong opinion 
against the right of action at law by mortgagor against mortgagee 
for such loss, in the absence of a redemise clause in the mortgage, 
whether the loss has occurred before or after the expiration of the 
time for redemption.

By the mortgage, apart from there being a redemise, the whole 
title to the goods passed to the mortgagee. Thereafter, at law, 
the plaintiffs had no interest whatever in tliem; they were until 
redemption as fully and entirely the defendant’s goods as if the 
mortgage had been an absolute bill of sale.

It is true that the interest of the defendant was deféasable, and 
that the plaintiffs had a right to acq.uire the goods again by 
redemption at the appointed time, but in the eye of a court of 
law the mortgagor in such a case has no property in the mort- 
gaged goods.

It was even held in Roscarrick v. Barton, 1 Ca. Ch. 217, that 
in a court of equity a right of redemption of lands mortgaged was 
not an interest in the land itself, though of course this view is 
not now a tenable one.
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In Gilman v. Wills, 66 Me. 273, it was held that an action 
will not lie by a mortgagor of lands against his rnortgagee for 
entering and harvesting the crops, even before default, unless the 
mortgagor is occupying under an agreement as tenant of the 
rnortgagee.

An action at law will not lie by mortgagor against rnortgagee 
for waste, Vin. Air. Vol. 15, p. 440, Bac. Air. Vol. 7, p. 55 ; 
Evans v. Thomas, Cro. Jac. 172; Witherington v. Banks, Coop. 
t. King 30.

If then an action will not lie

ac. & W. 
' law the
'ing.”
: J, said, 
or out of 
red in a 
rquitable for the wilful injury of the 

mortgaged property by the rnortgagee, how can one lie for this v 
destruction of the goods by the negligence of the mortgagee's 
servant ?

even

J-,said, 
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same.”

said, 
land of 
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I would refer also to Betkune v. Corbett, 18 U. C. Q. B. 498.
If any distinct authority can be considered necessary to show 

that the party thus suing for injury to goods by negligence 
have as against that other a legal interest in the injured goods, I 
would refer to Dawes v. Beck, 8 T. R. 330, where it was held 
that the consignor of goods delivering them to a particular carrier 
by order of the consignee cannot sue for injury to them, as the 
title has passed to the consignee, and the consignor’s right of 
stoppage in transitu is equitable only. Lord Kenyon, C.J., said, 

The question must be governed by the consideration in whom 
the legal right was vested for he is the person who has sustained 
the loss, if any, by the negligence of the carrier, and whoever has 
sustained the loss is the proper party to call for compensation 
from the person by whom he has been injured.”
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Grose, J., said, ” It is true that, while the goods remained in 
the hands of the carrier there was a latent right in the plaintiff to 
stop them in transitu but that is in its nature an equitable right 
though now grown into law; but the legal right was by the 
delivery to the carrier vested ip the consignee by whose order 
they were so delivered.”

With all respect for the opinion of the learned Chief Justice I 
would submit that the principles upon which a cöurt of equity acts 
in deciding whether a rnortgagee should be chargeable, as rnortgagee 
in possession, with rents and profits, cannot determine the right of 
action at law in a case like the present; and that what the 
authorities show is that even while a rnortgagee may have a legal
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possession he may not be chargeable in enuity 
possession. J

If. however, there can be considered to have been under this 
tgage an miplied redendse, there would be a legal interest in 

the mortgagor.until default, and in respect of ,hat i„,er!st ,’e 
could mamtain the action, and the point being taken merely bn 
niotmn for nonsmt would be properly overruled. But, at law 
he nteres would be but a limited one, to continue until ,hé 

rnatunty of the mortgage- As that period was very near when 
fiie occurred, and as the property destroyed wa/such that it 

was no, capable of beneficial enjoyment whiL retainedt sptcie 
the damages which the plaintiffs would have * ’
ofa court of law would have been but

foavadhimselfof the point the defendant should have asked 
e learned judgetocharge the jury to allow only the value of 
C "mted, m'ere5t- orhe should have objected to the charge of 

he learned judgepn leavmg it to the jury to find damages f,,ual 
0 the full value of the destroyed grain. Not having dLe this 

the contention would no, be open ,0 him on tina mofion

terms nf °f bdng 30 imP,ied rede"™e under the
ions L T m°r[gage ,S °"e °n Which very- conflieting opin
ions have been expressed in the courts, and as I tbink thk it
canno, yet be considered as fully settled, I would pfefer not ,0 
be obliged to express an opinion upon it 
argument.

In the present instance, no
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that there was no implied redemise.

was

st
fc. Unless the defendant were strictly entitled, by making the 

objection at the proper time, I would not think that § 
should be granted on the mere ground that the plaintiffs Should 
have sought relief by , sui, in equity; but for the reasons X 

I gave before entermg into the consideration of the legal righT X 
° e mortgagor, I think that in this case the verdict should be 
set aside and a new tnal had between the parties.
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WILSON v. THE CITY OF WINNIPEG.

(In Appeal.)

Corporation.—Malicious prosecution.

A mumcipal as well as a trading Corporation may be liable for malicious 
prosecution.

The mayor of the city assuming to act as an officer of the city laid an infor 
mation aga,nst the plaintiff; and a firm of solicitcs assuming to act for the city 
advised him m the matter, prepared the information and attended upon its 
return on behalf of the prosecutors. The solicitors reported the matter to the 
council and the city paid for the solicitors’ services.
Udd, That the city was liable for the action taken by the mayor.

Where the facts are distinct and nncontradicted and there is no inference of 
fact the question of reasonable and probable cause is one wholly of law But 
where any fact or inference of fact is involved the question must be determincd 
by the jury under proper direction from the judge.

Opinion of counsel will not protect from an action for malicious prosecution 
1,niess the party uses reasonable care to ascertain the facts and lays them before 
counsel.

Damages reduced from *3000 to $500 no express malice having been prov- 
ed, very httle if any damage to reputation having been sustained 
plaintiiTs arrest having lasted but a few hours.

This was an action for malicious prosecution under circum-, 
stances appearing in the judgment. The plaintiff had a verdict 
for <13000. The rule was to enter a nonsuit or for a new trial.

H. M. ffowell, Q.C., and haac Campbell, for plaintiff.
" A solicitor employed at a yearly salary, is prima facie acting 
in what he does, within his authority, though a solicitor is only a 
general agent, Eastern Counties Ry. Co. v. Broom, 6 Ex 323- 
Eager v. Dyott, 5 C. & P. 4; McSoriey v. St. John, 6 Sup C
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Receiving money is evidence of ratification, Smith v. Birming
ham Gas Co., 1 A. & E. 526.

As to whether a Corporation be guilty of malice, Burley v. 
Bethune, 5 Taunt. 583; Heath v. Heale, 26 L. J. M. C. 49; 
Abrath v. N. E. Ry. Co., n App. Ca. 248; Quarlzhill Gold

can
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Mining Co. v. Eyre, n Q. B. D. 694; Bank of New South 
IVa/es v. Owston, 4 App. Ca. 270; Edwards v. 4/iV/W A>y. 
C»., 6 Q. B. D. 287 ; Stenens v. Midland, 10 Ex. 352 : Walker 
v. S". .Z?. JP. ,L. R. 5 C. P. 640.

Ås to reasonable and probäble cause, Young v. Nichol, 9 Ont. 
R. 560; Ificks v. Faulkner, 8 Q. B. D. 167.

Suspicion isnotsufficient tosustainan arrest, Busstv. Gibbons, 
30 L. J. Ex. 75 ; Henderson v. Midland Ry. 24 L. T. N. S. 887’ 

As to a Corporation being liable for an action of this nature, 
Edwards v. Midland, 6 Q. B. D. 287; Fo/kard’s Starkie, 471; 
Angell år Ames on Corporations, s. 388; Ä«,/v. Home Savings 
Bank, 130 Mass. 443 ; Eastern Counties Fy. v. Broom, 6 Ex.

1|

ii
' :

■!

323-

D. Glass, for defendants.
Instructions must be shown to do this particular aitt, Stevens 

v. Midland Ry. Co.) 10 Ex. 352 ; Freehorn v. Singer Manufactur- 
ing Co., 2 Man. L. R. 253.

As to ratification, McSorley v. .SV. John, 6 Sup. C. 53t.
The mayor is not an officer of the Corporation, AVr v. Birken- 

head Ry. Co., 7 Ex. 36.
The act was ultra vires, no power in charter to mayor to do 

such an act, Dillon on Mumcipal Corporations, 29; Reed v. Ho 
Savings Bank, 130 Mass. 443.

I

me

There is not sufficient to show the termination of the action. 
The plaintiff should have produced the record, but a copy only 
has been produced, Dillon on MunicipalCorporations, aa, 80, 88 ■ 
Arnould on Corporations, 20, 22.

[soti January, 1887.]
Killam, J., delivered the judgment of the court. (a)
This is an action on the case for malicious prosecution of the 

plaintiff through the procurement of the defendant Corporation.
The action was tried before my brother Taylor and a jury at 

the Winnipeg Spring Assizes of last year when a verdict 
entered for the plaintiff for $3000.

The prosecution complained of.

i!; j.

:wasi
tupon a charge, laid by 

Alexander Logan, mayor of the city, that the plaintiff conspired
was

t

(a) Present: Wallbridge, C.J., Dubuc, Killan., JJ. V

.
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with E. M. Wood, then solicitor of the cjty, to obtain money 
trom the city by false pretences with intent to defraud. 
close of the plaintiflTs case the defendant's counsel

mth
Ry- At the
Iker moved for a

nonsuiton grounds which may be shortlyjstated as follows:— 
(1) t hat the action would not lie against a Corporation, and par- 
ticularly against a municipal Corporation; (2) that th : 
evidence that the mayor was authorized to institute the 
tion on

)nt.
ere was no

87'.

ire,

prosecu-
behalf of the city; (3) th^j there was no evidence of a 

want of probable cause; (4) that there was no evidence of malice.
Leave was> reserved to enter a nonsuit in term. The defendant 

obtained a rule nisi to enter a nonsuit pursuant to leave reserved, 
or for a new trial on objections to the charge of the learned judge 
who tried the cause, and on the ground that the verdict is against 
the weight of evidence, and of excessive damages. *

7i;
ngs
Ex.

1

In our opinion the objection that the action will not lie against 
a Corporation cannot now be successfully raised. The 
given and authorities cited by Fry, J., in Edwards

reasons

MullaneKQ/. Co., 6 Q. B. D. 287, appear conclusive upon the 
question.

The opinions expressed by Alderson, B., in Stevens v. The 
Midland Ey. Co., 10 Ex. 352; and by Bramwell, L. J., in 
Henderson v. The Midland Ey. Co., 24 L. T. N. S. 887, and in 
Abrath v. The North Eastern Ey. Co., 11 App. Ca. 248, 
evidently not shared in either of those cases by their brother 
judges, although they did not deem it necessary to decide the 
point: The Judicial Committee of the Privy Council, in Owston 
v. The Bank of New South Wales, 4 App. Ca. 2 70, by suggesting 
circumsttmces from which it might be possible to show the liabil- 
ity of the bank> and by granting a new trial to enable the plain- 
tiff to offer further proof of liability, impliedly expressed an 
opinion in favor of the view that the action would lie against the 
Corporation. In Eeedv. The Home Savings Bank, i3o Mass. 
443, it was distinctly decided that the action would lie. We 
are unable upon this point to distinguish between a municipal 
and a trading Corporation: The nature of the Corporation may 
be very important in determining what are to be considered as 
the implied powers of its officers, but each kind of Corporation 
must equally be held liable for the acts of its officers when acting 
within the scope of their authority.

do iime
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•i>n.
ily
«/

I

he

at
as

by
äd



rg6 MANITOBA LAW REPORTS. VOL. IV.

Here it is shown that Mr. Blanchard, assuming for the purpose 
to act as solicitor of the Corporation, advised the mayor upon the 
propriety of laying the information and drew the information for 
im; that his partner, Mr. Bain, assuming the same position, 

attended at the police station when the plaintiff was arrested, and 
upon the giving of bail, and appeared also on behalf of the pros- 
ecutor before the police magistfate. Mr. Logan assumed to act 
m the matter merely as an officer of the city, the charges for the 
services of Mr. Blanchard and his partner were made against the 
city, and, after investigatioii of the biil i/icluding these charges 
by a committee of the city council, the council ordered payment 
of the bill and the bill was paid. Mr. Blanchard made a verbal 
report to the council respecting the proceedings after the charge 
bad been dismissed. It is plain that the council as fully as pos- 
sible ratified and adopted the action of the mayor as beingproperly 
Uken by him on behalf of the city. I, appears to us, therefore, 
that the city must be iheld liable for his 
proceeding with this prosecution.

acts in instituting and

The question of reasonable and probable cause is a mixed 
question of law and fact. Where the facts are distinct and un- 
contradicted, and no inference of fact is required to be drawn the 
question becomes one wliolly of law, but it is seldom thaf the 
question anses in this simple form. Where its decision depends 
upon disputed questions of fact or inferences of fact it 
given by the jury under proper direction from the judge.

Ihere was no4evidence of anything which could justify the 
makmg of this charge against the plaintiff. There was nothing to 
show to the mayor and the solicitors, even if the mortgage in 
question couid never be found, that the money had been obtained 
from any of the officers tjf the city upon a representation that the 
mortgage had been in fact executed, or that either the plaintiff 
or Wood had ever intended that such a representation should be 
made for the purpose of procuring the moneys, The evidence in 
possession of the officials of the city was rather that the 
was paid over to Wood with the 
was thereafter to be executed. 
ever

must be

money
expeutation that the mortgage 

There Vas thus no ground what-
to charge the alleged conspiracy.

It is plain from the Abrath case, without citing further author- 
1 ty, that to be protected by the opinion of counsel a party must

"

$
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reasonable care to acquaint himself with the 
and lay them all fully and fairly before counsel.

There can be no doubt that the parties here, 
sol,ettors or counsel, aeted too precipitately in taking th 

xWhich they did, and we think that upon all the faets there 
room for the jury to find that they did not take reasonable 
to mform themselves of the true State of the casm and that upon 

" mg, the plaintiff must be considered tö have sufficiently 
m^de out the want of reasonable and probable cause.

From the want of it and from the unreasonableness in every 
V,ew of the course taken the jury would £e warranted in implying 

■ mahce' There could be no nonsuit under the circumstances 

T hese remarks are sufficient also to show that there should 
be a new tr.al on the ground that the verdict isagainst the weigln 
ofemdence. They also, answer the only objections taken by

;r" - ,ru “
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We are, however, of opinion that the amount allowed by the 
jury for damages was grossly excessive. There is no evidence of 

express mahce, even if it could be imputed to the defendunt Cor
poration. Very little if any damage to his reputation can have 
been sustamed by the plaintiff, he having been so completely

r “d fT the cl,"ge. He was bnly detained a fcw hours, 
nd that was done in the most considerate way. We think that 

a new tr.al should he allowed on this ground, costs to abide 
the event, unlvss the plaintiff shall be willing to accept 
a reduction to $500 when the reduetion can be made. The 
plaintiff in the latter case should have the costs under the rule 

ms,, he haymg succeeded on the principal points yaised and 
those which really involved lengthened argumenf:

The plaintiff consented to reduce 
his verdict, and the rule issued 
accordingly.

ed
n-
he
he
ds
oe

le
lo
n
d

onic
ff
ie
n

y
e

1*

t
/



H. M. Howell, Q.C., for plaintiff.
Resolution not required to be in writing, Nevill v. Ross, 22 

ö. C. C. P. 487.
A contract cannot be in force if there be no mutuality of cov- 

enant, Mayor of Kidderminister v. Hardwick, L. R. 9 Ex. 13.
On question of damages, Guildfordv. fttiglo French Steamship 

Co., 9 Sup. C. 306; Down v. Pinto, 9 Ex. 327; Beeston v. 
Collyer, 4 Bing. 309.

J. S. T'jpper and A' //. Phippen, for defendants.
As to permanent employment, Elderton v. Emmens, 17 L. I 

C. P. 277.
Such an employment as plaintiff’s should be under seal, 

Arms/mig v. Portgage, Westbourne år N. W. R., 1 Man. R. R. 
344-

BELCH v. THE MANITOBA & NORTH-WESTERN 
RAILWAY COMPANY.

(In Appeal.)

Comflafy.—“ Permanent" officia/.—Seal.

By resolution the deféndants appointed the plaintiff their “ permanent land 
commissioner,” at a certain salary. The secretary of the company 
letter to the plaintiff informing him of the appointment and at his request 
affixed the corporate seal to the letter.

wrote a

The plaintiff sued in assumpsit for wrongful dismissal.
tittd, That by his pleading he was estopped from setting up the hiring as 

under seal.
Quare, As to the meaiiing of the word “ permagent.*’
Quare, Whether as a matter of law the hiring was under seal.

Upon the evidence,—
Held, That the original agreement had been 

a subsequent agreement.

This was an action for wrongful dismissal. At the trial the 
plaintiff obtained a
moved to en ter a non-suit or for a new trial.

superseded and terminated by

vercfict for $1,500. The defendants now

a

:
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[loth Jannary, 1887.]
Tavlor, J., deliveredi the judgment of the court. (a)
This is an action for wrongful dismissal of the plaintiff from 

the employment of the defendant company, formerly The Portage 
Westbourne & North-Western railway. The defences mainly 
relied on are, t hat the defendants were entitled to dismiss the 
plainttff upon giving reasonable notice, which they gave, and 
that by mutual agreement between the plaintiff and defendants, 

-V the contract of hiring was determined and rescinded.
At the tria! the plaintiff had a verdict for g 1500, Ieave belng 

reserved to the defendants to

N

move to enter a nonsuit. Subse- 
quently the defendants obtained a rule calling upon the plaintiff 
to show cause why the verdict should not be set aside, and a 
nonsuit entered pursuant to the leave reserved, or why there ■ 
should not be a new- trial, upojti the grounds that there was no 
legal hiring of the plaintiff whereby he cottld maintain an action 
for wrongful dismissal,—that there was ample evidence of ä 
recisSion of the original contract of hiring (if any), and the 
plaintiff left the defendants’ service pursuant to such recission of 
the contract, that there was no evidence of dismissal of the 
plaintiff and that the verdict was excessive and un reasonable.

The original appointment of the plaintiff was by a resolution of 
the board of directors, passed on the i4th of September, 1882, 
“That Mr. A. J. Belch be appointed permanent land comtnis- 
stoner of the company, at the salary of $3000 per annum, to report 
direct to the board.”

Ig as

d by

the
now

22 O11 the same day, a letter was written by the secretary of the 
company, to the plaintiff, informing him of his appointment. 
The secretary says he gave the letter to the plaintiff in 
adjoining that in which the board

a room
was met, when plaintiff said, 

“ Should not the seal l,e put on it,” and then he went back to 
the board oflice, and asked the directors about it: “I said Belch 
wants the seal put on it, and they said, put it on : I know I 
laughed, and I put it on.” At this time the directors seem to 
have been still sitting as a board. The secretary says “ the meet- 
ing was still going on.”

i-
'hip

)■

The plaintiff contends, that he was thus appointed under the 
seal of the company, and counsét placed some reliance, though he

(a) Present: Wal Ibridge, C.J., Dubnc, Taylor, JJ.

tal,
R:
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did not press it very strongly, upon the work - permanent,” used 
m both the resolution and letter, as perhaps meaning more even 
than a yearly hiring. He contends that at all events there was a 
yearly hiring. It is further urged that as the contract of hiring 
vvas under seal, it could only be rescinded bf an agreement under 
seal, as a deed can be altered only by the same solemnities as 
those by which it was made. The defendants on the other hand 
elaim that the contract of hiring is not under the seal of the 
company, the resolution appointing the plaintiff not being so. 
That, tliey say, was his appointment, the letter contained no 
appointment, it conferred upon the plaintiff no authority, and 
did not profess to do so, but was merely an intimation to him of 
something having been done. The seal of the company being 
impressed upon that letter did not, they contend, render the 
appointment, which had previously been made by resolution, an 
appointment under the seal of the company, any more vtiian if, 
immediately after, qr at the time of the passing of the resmution, 
the seal had been affixed to a piece of blank paper.

i

i
I t
4

a
I

b
There is nothing to be inferred in the plaintiff's favor from the 

use of the word “ permanent.”
1
1

In Elderton v. Etnmens, 4 C. B. 479, in the Exchequer 
Chamber, 6 C. B. 160, and in the House of Lords, 4 H. L. 624, 
the plaintiff who sued for wrongful dismissal had been appointed 
by an Insurance company, of which he was the founder, ”per
manent solicitor to the institution.” By a resolution, passed more 
than four years afterwards, it was resolved “ to allow him as soli
citor a salary of ,£100 in lieu of his rendering, as at present, an 
annual bill of costs for general business”; and plaintiff for, "such 
salary of ^100 per annum,” was to advise and act for the com
pany on all occasions with the exception of suits, bonds, and 
securities for advances by the company.

3:
ai
as
of
dt
ar

to
Pr
sej
inf
CoThe chiefpoint discussed in that case, in all the courts, was 

the sufficiency of the second count in the declaration, after 
verdict, but the meaning of the agreement was touched upon 
In the Common Bench, Wilde, C.J., said, whether the expressi 
permanent solicitor meant employment for life, or so long as the 
company shall exist, the court had no means of judging, but he 
mclined to think it meant no other than a general employment, 
as. distinguished from an occasional employment in particular
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ma ters. Crompton, J„ thought the retainer, so far permanent, 
that the company were not to be at liberly to dismiss the plaintiff 
without some adequate cause, Maule, J., said, “The evidence 
does not show any cohtract on the part of the company to-retain 
and employ him as their attorney, any longer than they should 

", .proper' In fact Permanent attorney means no more than
enduring engagement, tW standing counsel . . . I do not
think the agreement amounts to a contract to employ the plaintiff 
even for one year.” The judges in the Exchequer Chamber, 

r of opinion, that the effect of the agreement to give a certain 
salary for one year at least, to a person who engages for it to 
give his services, if required, amounted to a promise to contimie 

I hat relation for at least a year. In the House of Lords nine 
<•?“ "etrce Ca led m 10 adv,se the House> and they differed,

sSt, ss’ ” d"b'' *gr“d............",
the

, an 
i if,
ion. I he argument that the contract could not be rescinded except 

by an instrument under seal, does not strike me as in point here.

w I V- Blakeway' 2 M & Gr. 729 ; and The 
2^8 n/7 V The R°y«lMail&c. Co, ,3 C. B. N. S. 
35 > and other cases are authonties for what plaintifTs counsel 
argued, but can an agreement like the one in question here 
assuming that the seal being on the letter,
of the seal of the Corporation to the agreement, be said to be a 
decd. A contract of hiring is not by law required to be by deed, 

II"™ S“ch- a contract was which the defendants could make 
In Aggs v. Nicholson, , H. & N. r95, the court seem clearly 

to have been of opinion, that if the Corporation could make l 
promissory note, and the language was suitable, the putting the

7Uld not chan8e its charaeter, and make it a specialty 
instead of a note. See also Halford v. Camcron's Coalbrook 
r,v"J Q„.f- 442; Edwar,‘s v. Cameron's Coalbrook Co. 6 
Lx. 269; City Bank v. Ckensy, rS U. C. Q. B. 400. The seal
notadeld1'3,1 T “o" teed’ f°r With0ut a seal the instrument is 
not a deed at all. But Bryce in his work on Ultra Vires savs at
of th1’ " 18 falrly argUaWe that the seal is not an esseniial part

the cqntract/er- st, which may exist without it, but is an 
essential part of the proofof the contract, when sough. to be 
enforced aga.nst the Corporation. ’’ His reasoning is, that under 
the Statute of Frauds there are

the
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Iil action can be brought unless they are in writing, and signed by 
the party sought to be charged, yet the statute does not make 
such contracts void. So there

1 F
tlare contracts of corporattons 

which are not void, although no proceedings can be taken to 
enforce them, because they have not the seal of the Corporation 
to testify that they were assented to by the Corporation.

*m*T,f 11
ii

An agreement in writing, even one required by the Statute of 
Frauds to be so, may be varied, discharged ind determined by a 
subsequent verbal agreement, Afulgrem v. Pring/e, Dra. 269; 
James v. Co/ton, 7 Bing. 266.

ai

p
01

k
In the present case the contract was not by deed, this the 

plaintiff has in fact admitted, and he caiinot pro.perly be heard 
to use the argument which has just been dealt with, for he has 
sued not in covenant but in aisumpsit. Not being by deed it 
could be determined by parol by mutual consent, and there is, I 
think, ample evidence that it was so determined and 
agreement substiåited.

b;
c<
th
w
sa
Pla new
se
thIn September, 1884, a year after the making of the original 

agreement, the defendants were carrying 011 ifegoliations for rais- 
tng money, and it was not improbable that it they were successful, 
the land grant of the company would pass from under their 
trol. If it did, the services of a land cominissioner would no 
longer be required. On the 241b of September, 1884, a letter 

written to the plaintiff, in fornt ing him that his services as 
land cominissioner would not he required after the end of that 
month, but that the company would like to procure his services 
during the month of October, at his then salary of $$250 per 

month, and would like to be informed if he could continue be- 
yond October on these terms, provided they required his services.

To this letter the plaintiff replied to the secretary, on the 251b 
of September, and inlris reply said, “ Wishing to facilitate as far 
as possible the objects of the company, I accept the situation with 
the understanding however expressed to Mr. Boyle and yourself, 
and concurred in by each of you,—that should the land grant 
not pass out of the control of your company, I am to continue to 
pccupy the position of land cominissioner, in pursuance of the 
resolution appointing mej passed by the late company, and ratified 
by the present com|iany. t’ He then added, “ I accept your offer 
of *25° per month for October and following months as you pro-

'
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ned by 
t make
irations__
ken to 
oration

pose." Now, in that letter, while the plaintiffdoes say he “ accepts 
^ the situation,’' meaning thereby, as I understand it, that he 

" recognizes the necessity or propriety, of the change in his relation 
with the company under the cihcumstances, with an understand- 
ing as to his continuing in oflice in a certain event, he does not 
set up, the permanence of hishppointment, or his yearly hiring, 
and that consequently the company cannot remove him as they 
propose doing. On the contrary he in express terms, accepts the 
offer made, not of a reduction in salary, or any thing of that 
kind, but of a change in the terms of his engagement, and there
by entered into a new arrangement quite inconsistent with the 
continuance of the original one. Then on the 31st of October, 
the secretary again wrote to him, informing him that the company 
would continue his services until the end of the year at the same 
salary, after which his engagement w,ould cease. To this the 
plaintiff replied, saying that his connection with the

s

tute of 
;d by a 
• 269;

lis the 
heard 

he has 
leed it 
re is, I 
a new company

seemed not to be clearly understood. He gave an extract from 
the letter informing him of his original appointment, and referred 
to the position in the civil service which he had resigned to enter 
the company’s service. He did not even then take the position 
that his services could not be dispensed with as proposed, on 
account of the terms of his original employment. What he said 
was “ I respectfully submit that should the land grant continue 
under the control of the company after the first of January next 
I am fairly entitled to rernain with it as land commissioner 

’ ' • *n ^,e nieantime I accept the arrangement you pro
pose till the end of the present year, but I am not in a position to 
decide at present upon what you say in reference to selling the 
company’s land on commission wlien '
terminates.”

riginal 
•r rais- 
essful, 
r con- 
ld no 
letter 

ces as 
f that 
rvices 
o per 
le be- 
vices. my present engagement 

The plaintiff then continued in the service of the 
defendants, receiving his salary, until the 31st of December, when 
his employment ceased.

i 25U1 
as far 

1 with 
irself, 
grant 
me to 
f the 
tified 
offer 

1 pro-

I cannot see that the plaintiff’s acceptance of the new arrange
ment, was a conditional one. He spoke of an understanding, 
but he without reservation accepted the proposal of the defend
ants to change the yearly hiring into a monthly one. He assented 
to that monthly hiring continuing until the end of the year. 
That engagement was wholly inconsistent with the continuance of 
of the original one, and was a variation of that original agreement 
and substilution of another by mutual consent. The evidence

(



IOL)D v. THE UNION BANK OF CANADA.

(In Avpeal.)

Bank.—Refusal of chequc.—-Reasonable time.—Damages.

The plamtifis Todd & Armstrong cnrried on business in partnerehip and hnd 
an account with the defendants. On a Friday the bank was servcd with an 
order attaching all moneys due by the bank to the ptnintift Todd and 
Poulm. On Spturday two of the plaintifTs cheques aggregating #401 
presented and refused, the bank1 not having by that time determined 
position it should assume.

t

In an action for damages for such refusal the triaf judge told the jury that if 
they were of opinion that the bank had exceeded a reasonable time for making 
all necessary inquiries for their proteetion that the damages should be substan 
tial but temperate. The jury found a verdict for the plaintiff for {1000.
Held, i. That there was no misdirection.

2. That the bank had acted with proper, reasonable despatch; that tills 
was a question for the jury; but that, as the jury had misconceived 
the nghts of the parties, there should be a new trial.

3- That the damages

G. Davis and A. Howden, for plaintiff.
The funds of a partnership cannot be attached for the debt of 

one of the partners, Mac Donald v. Tacquah Gold Mines Co., 1, 
Q- B' D. 535- , 3
f. S. Ewart, Q.C., and /. (T. £■ Darby, for defendants. 
Taking time to look into a question is not a refusål to pay 

Gilfm v. Royal Canadian Bank, 27 U. C. Q. B. 310. ’

unreasonable and unjust.

i
i
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for the plaintiff clearly shows that the original agreement was 
determined by the new agreement, and the plaintiff cannot main- 
tain his present action. The verdict in Ins favor 
aside and the rule made absolute to

1 VOL. IV.

should be set
' enter a nonsuit.

Rule to set aside verdict for plaintiff, 
and to enter a nonsuit.
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True rule as to reasonable time, Brown 
L. R. 500.

Time canflot be said to

nent was 
lot main- 
d be set

v. C. P. R. 3 Man.

. commence pending litigation between
adverse claimants. The bank could have paid into court, Armil 
v. H. B. Co., 3 Man. L. R. 529.p/aintiff,

As to damages, Marzetti v. Williams, 1 
TJ'e bank should not be bound to decide

B. & Ad. 415.
. at once important

questions of law, Re Cowans' Estate, Rapier v. Wright, 14 Ch.

As the deciston in MacDonald v. Zatquah Gohl Mines Co., 
13 Q. B. D. 535, stood at the time of the alleged refusal the 
interest ofa partner in a fund codld be attached. It 
wards reversed upon appeal. /

I
was after-

/ [roth Janunry, 1887.]
Wai.lbridge, C.J., depvered the judgment of the court. (a) 
Thisis an action agajhst the defendants as bankers for refus- 

"ig to pay the chequ^i of the plaintiffs when there 
the defendants’ hands sufficient 
the cheques were drawn.

were funds in 
to cover the amount for which

ages.
■

3 and had 
1 with an 
and onc 
.01 were 
icd whal

The plaintiffs are carrying on businessin Winnipegas partners 
mpurchasmg, bottlingandsellingale, beer, &c„ and the defend
ants are bankers in the same city.

Tfye plaintiffs had, on the lst day. of September, 1881, 
deposited with the defendants $3,500, of which there was more 
than sufficient to meet the cheques, hereinafter mentioned 
drawn against the deposit, unless covered by the garnishing order 
hereinafter mentioned. On the 
the plaintiffs under the

ry that if 
r making 
substan-

19H1 day of September, 1883, 
and style of H. O. Todd & Co., 

per C. F. 1., drew a cheque in favor of R. D. Paterson for the 
sum of $17.50; and

namethat this 
inceived

the 22nd day of September drew 
cheque on the defendants in favor of J. E. Owen,

on a
or order, for

The plaintiffs drew another cheque for $250 on the defendants 
in favor of defendants for the purpose of obtaining the money 
thereon. The cheque was presented and refused, and it is 
alleged as a consequence that the Phillip Best Brewing C 
refused to deal with the plaintiffs.

ebt of 
"o-, 13

ompanyts.

> pay,
(a) Present: Wallbridge, C.J., Dubuc, Taylor, ]].
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It was proved at the trial that Mr. Todd, the husband of one 
of the plåintiffs, and the agent of both the plaintiffs, and by whom 
the cheques weredrawn, had, before the formation of<he present 
partnership, been in business with one Pierre Poulin. Mrs. Todd 
had bought out Pierre Poulin’s interest in the business, and for 
some ti me carried on the business, (her husband being manager 
of it)* and in her own name signed cheques with her own hand. 
She continued the business until she met Mrs. Armstrong, her 
co-plaintiff, with whom she formed a partnership.

Both the husbands of Mrs. Todd and of Mrs. Armstrong were

a]
S(

m

rt
o-
di
li;

to manage the new business; but -as Mr. Todd was to have the 
management of the cash and to be allowed to cheque it out, 
Mrs. Todd gave jVIrs. Armstrong a mortgage on the personal 
property with which the new business was to be carried on, thus 
securing her against the loss of her money by any misconduct or 
unfair dealing of *Mr. Todd. When coming into the firm, Mrs. 

Armstrong brought in, in cash, $3,500, by cheque on Imperial Bank. 
This was on the ist September, 1883, at which date the plaintiffs 
firm commenced. Mrs. Todd’s capital was $5,000. The $3*500 

deposited in defendants’ bänk. On the 21st September,

b<
th
in
ol
tc

&
di
W

was
1883. a garnishing order was issued in the case of Alex. Haggart 
and Robt. F. Manning, against Pierre Poulin and Harriet O. 
Todd (the latter being one of these plaintiffs), the Union Bank 
of Lower Canada (these defendants) being therein named as the 
garnishees, by which all debts, obligations and liabilities due or 
owing from the Union Bank to the defendants Pierre Poulin and 
Harriet O. Todd, to the extent of $3,000, were attached to 
answer a judgment to be obtained against the defendants. This 
order was served on Mr. Boxer, the agent of the Bank at 
Winnipeg, on Friday atternoon of 21st September, 1883.

oi
T
ti
su
of
re
v.

m
isThis order was given to the ledger-keeper with instructions not to 

mark the cheques of Harriett O. Todd & Co. until it was 
disposed of.

On the next day the two cheques to Patterson and Owen re- 
spectively, were presented and refused payment. The sum then 
to these plaintiffs* credit was covered by the garnishing 
order and remained in the bank. No detention howevej- is com- 

’ plained of, except as to the two cheques and a sum of $133.50 
fpr which a cheque had been made payable to the bank to retire 
Phillip Best Brewing Co.’s (Jraft on the plaintiffs.
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one 
whom 
»resen t 
Todd 

nd for 
anager 
hand. 

ig, her

By Con. Stat. Man., c. 37,s. 44it isenacted that upon an exparte 
application and upon the affidavit of the plaintiff, his attorney, 
solicitor or agent that action is pending, ti me, of its commence- 
ment, when judgmegt will likely be rendered, nature of the 
cause of action and the actual or probable amount which will be 
recovered, that the debt, claim or demand is justly due and 
owing to the plaintiff by the defendant after making all just 
discounts and sotne third person or Corporation is indebted or 
liable to the defendant, any judge may order that all debts, obli
gations or liabilities owing or accruing to the defendant shall 
be attached to answer the judgment. The garnishee may pay 
the money into Court, &c. Under this sectiou the order attach- 
ing the monies was obtained, ser ved upon the bank as debtors, 
of H. O. Todd and P. Poul in and by reason thereof the refusal 
to honor the cheques took place.

It appears the garn, ish ing order issued for $3,000; this was forasum 
greater than was at the credit of the plaintiffs in this suit, on 
deposit in the bank. The bank was then cälled upon to decide 
Whether they would pay the checks and disregard the garnishing 
order or would consider the money as bound by the gärnishment. 
The law in such cases allows the debtor (the bank) a reasonable 
time to enquire before deciding upon xvhat cause they wdl pur- 
sue, and this reasonable time must be determined upon a view 
of all the circumstances and in all cases to which we have been 
referred or that I can find, is a question for the jury. Whitaker 
v. Bank of England., 6 C. & P. 700; and Marzetti v. Williams, 
1 B. & Ad. 415.

Upon this question of reasonable time the evidence itself is 
not all one way. The account of the bank manager, Mr. Boxer, 
is that he was served with the order on Friday afternoon, saw his 
solicitors that evening or on Saturday, and that he informed 
Mr. Todd, the husband, on Monday morning that he would pay 
the money into court and thus relieve the bank of all embarras- 
ment. That Mr. Todd asked him not to do so, but to retain 
the money. Mr. Todd admits this conversation, but fixes it on 
a different day.

The bank was not bound to drop all other business and 
bend their whole energies upon this single case. In Grant 
Banking, p. 45, it is said, “ The general magnitude and extent
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of the business at the bank, the pressure of business at the time 
or on the previous part of the day in question ... is all to 
be taken into account.” In Pott et. al. v. Clegg, 16 M. & 
W. 328, it is said that money in the hands of a banker is raerely 
money lent with the stiperadded obligation that it is to be paid 
when called for by draft of the customer, and I may add by 

1 cheque presented during banking hours. This case is cited and 
acted upon in Jones v. Bank of Montreal, 29 U. C. Q. B. 448. The 
bank could know nothing of the merits of the case as instituted, 
that is of the suit brought by Haggart and Manning against 
Pierre Poulin and Harriet O. Todd, and were not bound to act 
or judge at all, whether there was such a debt, they were to ^ake 
the garnishing order as it read as shewing a debt. The only 
question which they could have been called upon to decide 
whether the monev of Harriet O. Todd & Co., that is of Mrs. 
Todd and Mrs. Afmstrong could be peld for the debt of Harriet 
O. Todd and Pierre Poulin ; this, too, in a case ot a garnishing 
order before judgment. The order is dated 21st September, 
1883, and at that time in England under a similar statute (but 
after judgment) it was held that money so situated might be 
attached, as appears from the report of the case, Macdomld v. 
Tacquah Gold Mining Co, 13 Q. B. D. 535, but which holding 
was reversed in appeal, rst May, 1884—see same case. If the 
bank had acted upon the law as in England at the date of the 
attachment they would have considered the money actually 
bound. Following this case in appeal the bank might have 
treated the garnishing order as not affecting the deposit—but the 
appeal had not then been heard—this was an additional cause of 
embarrassment to the bank.

We are bound to review the decision of the jury.

Can we say that the bank has not been held to too sharp an 
accountability by the jury.

From the time Mr. Todd told the bank manager to hold the 
money, no fault could be found. Moreover, as he did tell him 
to hold it and not to pay it into court, this may be looked upon 
as some indication of the course Mr. Todd wished the bank to 

, pursue from the beginning.

The bank does not appear to have taken any step not abso- 
lutely necessary for their own protection. They did nothing by
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which they cofild be said to have taken part against these plain- 
tiffs. They simply desired to protect themselves, and should 
have been allowed a reasonable time to make all 
inquiries under all circumstances. They did, in my opinion, 
act with proper and reasonable despatch. But this is a questioti 
for the jury, and unless we can say that the jury acted under the 
influence of undue motives or of gross error or misconceptioh 
we should not disturb their verdict. Chambers v. Caulficldl 
6 East, 244; Edgell v. Francis, 1 Scott N. R. 118. Considerj 
ing that payment of these cheques, if the garnishing order were 
binding would have been final, and the bank have been the loser 
of the sum paid, the jury, in my opinion, have misconceived 
the rights of the parties.

The sums for which the cheques were refused, at the outside, 
was only for $401, and the jury have given damages g 1,000. 
This amount, as said by Cassell, J., in Rolin v. Stuart, 14 C. B. 
607, is a very large sum. He was then contrasting the refusal to 
pzy£ 476 6r. 1 d., with damages assessed by the jury at ^500.

I am of opinion the damages are unreasonable and unjust.
Upon the question of misdirection, the charge is, that if the • 

jury were of opinion that the bank had exceeded a reasonable 
time for making all necessary inquiry for their protection, that 
the damages should be substantial but temperate. This charge,
I think, is fully borne out by the case last cited as well as by 
Maneiti v. Williams, 1 B. & Ad. 415.

The verdict, in my judgment, should be set aside, and 
trial granted ; costs to abide the event.

: time 
all to 

M. & 
nerely 
e paid 
dd by 
d and 
. The 
tuted, 
gainst 
to act 
n take 
: only 
le was 
' Mrs. 
arriet 
ishing 
mber, 
å (but 
;ht be 
ald v. 
ilding 
If the 
>f the 
tually 
have 

jt the 
use of

.1necessary

a new

Rule to set aside verdict andfor 
a new trial.

Mrp an I

!d the 
1 him 
upon 
nk to

abso-
11g by

■



s

2lOty MANITOBA LAVV REPORTS. VOL. IV.

■

:
i

THE MANITOBA ELECTRIC & GAS LIG HT 
GERRIE,

CO. v.

(In Avpkal.)

Illegal Contract.—Uninspected gas meter.

A statute, after reciling tliat il wa. expedient “ ihat the measurement of oas 
»1,1 and supplied . . . shoultl be . . . regulaled by one uniform
Standard, ... and tlial all gas meters sltould Ite inspeeted and slamped ” 
provided that it should " not lie lawful lo fix for use any gas nieter which has 
not been verified or stamped as hereinafter provided,” and imposed 
for so tloing.

In an action by a gas company for the price of gas supplied though 
speeted and unstamped meter.

'

(il:
-

\ ■ a penalty

tian unin-
ii

1 iHM, That therc must be implied from the prohibition against lixing a meter 
for use, a prohibition against supplying gas through it, and that the plain- 
tiff could not recover.

Th is was an

.
S(
dpetion lor the vallie of gas supplied by the plaintiff

to the defendant. The plaintiff obtained a verdict for $170.20
for gas supplied after 22 January 1885 ; hut failed to recover for 
the gas supplied previous to that date upon the ground that the 
meter through which it passed had not been inspeeted and stamp- 
ed. lhe plaintiffs now moved to set aside the verdict and for 

trial upon the ground of misdirection as to the gas supplied 
previous to.the date mentioned.

II l
tl

tl
tri tla new

■I a)
. I

'
o

J.)F. Jlain,|for plaintiff. ir
SupposingJ that the plaintiffs could not fcrecover under the 

statute for part of the gas supplied, the defendants could not take 
advantage of that ground unless specially pleaded, Bullen år 
Leake, 599 ;|Roscoe's NisiPrius, (12 ed.) 258; Potts v. Sparrow, 
1 Bing. N. C. 594. .

at

f Pi
il
di

An illegality 011 which defendant wants to rely must be plead
ed, Martin v^Smith, 4 Bing. N. C. 436; Fenwick v. Laycock, 1 
.Q. B. 414; Maxwell on Statutes, 490; Cuniicll v. Dawson, 4 
C. B. 400; 36 Vic. c. 48, is the statute referring to gas meters; 
amended by 38 Vic. c. 37.
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*^7' F. Hagel, Q. C., and T. //. Gilmour, for defendant.
The objection as to the deduction of the amount claimed 

not (taken at the trial, Fors/er v. Taylor, 5 B. & Ad. 887. 
The statute was

was

made for the protection of the public, it 
not a revenue act, Baker v. Atkinson, 11 Ont. R. 752.

). v.

J. F. Bain, in reply.

If defendant had pleaded illegality ofcontract, plaintiffs might 
not have ,gone further with the action. He cited, further, 
Walker v. HcMillan, 6 Sup. C. 241 ; Spears v. IValker) 11 Sup. 
C. 113.niform

icnalty

\_10th January, 1887•]

Killam, j., delivered the judgment of the court:—(a)
This is an action brought to recover the price of gas claimed 

to have been supplied by the plaintiff company to the defendant 
in the months of November and December, 1884, and January, 
Febmary and March, 1885. The action was brought on the 

The pleas are never indebted, payment, and 
some special pleas of set off or counter claim which were with- 
drawn at the trial, ieaving only the first two pleas mentioned. 
The action was tried before my brother Taylor with a jury, at 
the Winnipeg Spring Assizes of last year, and a verdict was 
entered for the plaintiff for $170.20. The defence raised 
that the gas was supplied through an uninspected and unstamped 
meter furnished by the plaintiff, and that the contract to pay for 
the gas was illegal under the Act 36 Vic. c. 48, D. This defence 
applied only to the gas supplied previous to’22nd January, 1885, 
on which date a proper meter was put in. The learned judge 
instructed the jury that the company was “not entitled to recover 
for prior to the time of the new meter being put in.” The total 
amount claimed was $759.60, less $135 credited as having been 
paid in two sums, $35 in December, 1884, and $100 in April, 
1885. The amount of the verdict was arrived at, under the 
direction of the learned judge, by deducting from $295.60, the 
amount payable for the gas supplied through the new meter, 
$*35 for both payments credited, thus Ieaving $160.60, andadd- 
ing $9.60 for interest which the learned judge left it to the jury 
to allow if they should see fit. The plaintiff applied to have this

common counts.
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(a) Present: Wallbridge, C.J., Dubuc, Killam, JJ.
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verdict set aside and a new triat granted, and the application 
heard in Michaelmas Term last. The plaintiff's objections to 
the verdict are four:—(i) That the leamed judge was in error in 
holding that the Act had the effect of making the contract illegal; 
(2) That the defence of illegality should have been specially 
pleaded; (3) That there was no evidence that the plaintiff 
pany fixed for use the first meter: (4) That the payment of #35 
should be taken as made for gas supplied under the old meter 
and could not be allowed to the defendant on account of that 
supplied through the new meter.

Thestatutein question, 36 Vic. c. 48, D., is intituled “An 
Act to provide for the Inspection of Gas and Gas Meters.” It 
begins with the recital, “ Whereas it is expedient that the 
urement of gas sold and supplied for lighting, heatipg and other 
purposes, should ba hereafter regulated by one uniform Standard; 
that the illuminating power of such gas and the purity thereof, 
should be regulated by certain rules and tested; and that all gas 
meters should be inspected and stamped." The second section 
of the Act provides that “ After the date fixed by the proclama- 
tion to be issued under this Act, the only standard or unit of 
measure for the sale of gas by meter, shall be the cubic foot, 
containing,” &c., (giving the standard), “except as relätes to 
contracts made before the passing of this Act,” &c. Then follow 
sections providing for the procuring of apparatus for testing 
meters and for the appointment of inspectorS of gas and 
meters. The fifth section provides that, “ So soon as the models 
and apparatus herein mentioned have been obtained and approv- 
ed, the governor in council may issue a proclamation fixing a day 
not less than six months from the date of such proclamation upon 
which the provisions of this Act respecting inspection shall go 
into operation.” The i3th section provides that, “After a 
period of six months from the day fixed by proclamation as afore- 
said, it shall not be lawful to fix for use any gas meter which has 
not been verified and stamped as hereinafter provided.” By the 
21 st section, “ In every case, the owner of the meter, whether 
such owner is the buyer or seller of the gas for the measurement 
whereof the metfr is used, shall keep every such meter in good 
tepair, and shall be responsible for the due inspection thereof." 
Then follow rules to govern the inspector’s proceedings and mode 
of testing meters, and for stamping those found or made correct
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accörding to the standard provided. By the 351b and 361b 
sections fees are payable for the inspection and stamping of the 
meters, these to be fixed by the governor in council and “ regu- 
lated so that they will as nearly as rnay be meet the cost of carry- 
ing this Act into eflect.” By the 41st section, “ Every person 
who, after the period fixed by proclamation, under authority of 
this Act, fixes for use, or causes to be fixed for use, any meter 
before it has been verified and stamped as herein required shall 
on conviction, incur a penalty of twenty-five dollars for 
sucb unverified or unstamped meter.” 
by proclamation 011 the first day of July, 1875.

It is claimed by the plaintiff that there was no inspector of 
meters appointed for Winnipeg until sometime in the summer of 
1884, and that after his appointment the company proceeded as 
rapidly as possible to get its meters verified and stamped and that 
it was not until January, 1885, that the one in question could be 
replaced by one duly stamped. It does not, however, 
tiiat this is of importance, as if the effect of the Act is 
the supply of gas through unverified or unstamped meters illegal 
the company should not liave entered upon the business of supply- 
ing gas until it could obtain proper meters.
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The company appears to have begun supplying gas to the 
Grand Union Hotel, where that in question wif colisumed, in 
January, 1884. The defendant became lessee of the hotel and 
began to use the gas there in the latter part of r884. 
Bathgate, managing director of the company, in giving his evid- 
ence was asked, “ What was the number of the meter that was 
used in the first instance? I thinjc you keep them by numbers, 
dof t you?” He replied, “Yes, the first meter that was

Mr.gas
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used was number 69,909." 
that in use at the hotel all the time that the hotel was using gas 
up to the time when it was changed ? ” and he replied, “ That 
was the meter that was put in when the company reorganized up 
to January 22m}.” He was then asked, “ During all this time 
we have been speaking about? ” and he replied, “ Yes, up to the 
åznd of January from the beginning.” He was further asked, 

The meter that had been put first in this hotel was never in- 
spected until the 261b of March,” and he replied “ No; ” and 
further, “ It was taken out the 2 jnd of January?" to which he 
replied “ Yes." He was further asked, “ Now you have been

He was then asked, “Was
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managing this company from the t i me they began to supply the 
Grand Uiron hotel?” and replied, “ Yes; ” and fu her, 
“There had been a supply at a former period, to which he re
plied, “ Yes; ” and further> “ And the supply began about what 
month ? ” to which he replied, “ I think it was January, 1884.” 
He further stated that the consumption for January, 1884, was 
not charged for a full month as it began after the beginning of 
the month. It appeared that the company took out the old 
meter, got it inspected, kept it and supplied its place with a new 
one. From all this there was ample prima facie evidence that 
the first meter belonged to the company and was fixed for use by 
the plaintiff or by its procurement.

The only objection to the charge of the learned judge was in 
t hese words, “ Your Lordship should not have directed the jury 
that the plaintiffs ^annot recover for the time prior to the use of 
the new meter on the 2znd of Jauuary, 1884.” This objection 
appears to be directed only to the construction placed upon the 
statute by the learned judge; it was in no way calculated to 
draw his attention to a defect in pleading. An objection to be 
available should be reasonably calculated to suggest the point 
intended to be raised. I have no doubt that the plaintiff’s 
counsel intended to direct his objection solely to the question of 
the constrilction of the statute. Evidently the question of plead
ing did not occur to him. In no other way was it raised at the 
trial, though a great deal of evidence was-clearly directed to the 
question of illegality.

Similarly the objection to the allowance of credit for the $35 
was not made at the trial. The learned judge distinctly fixed 
the amount to be allowed at $160.60, and left it to the jury only 
to say whether any addition should be made for interest; and no 
objection on this point was made to his charge.

It is clear that a new trial cannot be granted to enable the 
plaintiff to raise on another occasion the quesjjons its counsel 
did not see fit to raise before. The really important question 
in vol ved is whether the supply of gas througli an unverified and 
unstamped meter was illegal. J
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the author- Pin Benjamin on Saks, p. 526, as deducible^-fre 
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(1) “ Wliere a contract is prohibited by statutc it is imma- 
tenal to mquire whether the statute was passed for revenue pur- 
poses oiilyor for any 'othcr object. It is enough that parliament 
bas prohibited it, and it is therefore void.”

-. IV. CO V. GEKKIE. 215

y the 
her, 

ic re- 
what 
I84.” (2) “ When the question is whether a contract has been pro

hibited by statute, it is material in construing the statute to 
nscertain whether the legislature had in view solely the 
and collection of the

was
ig of

recovery
revenue, or had in view in whole or in part 

t le protection of the public from fraud in contracts or the pro
motion ofsome object of public policy. In the former'case the 
inference is that the statut 
in the latter that it was.”

; old
1 new 

that 
se by not intended to prohibit contracts,

(3) “ In seeking for the meaning of the law giver it is"material 
also to mquire whether the penalty is imposed once for all c.. 
offence of faiJmg to comply with the requirements of the slatutc, 
or whether it is a recurring penalty repeated as often as the offend- 
ing party may haye dealings. In the latter case the statute is 
intended to prevent the dealing, to prohibit the contract, and 
the contract is therefore void; hut in the former 
the intention and the'contract will be enforced.”

Now it must be observed that the latter

as

011 the
se
ction 
1 the 
:d to 
o be 
point 
itifTs 
>n of 
ilead- 
t the 
i the

case such is not

tivo rules will not 
necessarily be true together under all conceivable circumstances 
without qualification. If this Act now in question be intended 
for the protection bf the public from fraud in contracts or for the 
promotion ofsome object of public policy, then under the second 
itile the contract in question wotild be void; hut if the plainiifTs 
contention bocorrect and the penalty is not to be taken "as im
posed for eacli offence within the third 
the contract wotild not be void. '

1 #35
fixed rule, then under that rule
only 

id no That the cirmmslanccs pointcd cut in the secoi d of Ihese 11,ks 
furnislus an important test in many cascs is established by a large 
number of authorities.i the 

unsel 
stion

\n Johnson v. Hudson, n East, 180, differenf statuten having 
provided that all persons dealing in tobacco should hefore deal - 
ing therein lake out a licence under penalty of ^50, and sccondly 
that no tobacco should be imported eitlier wholly or in part 
mamifactured, by such dealer not having such' licence under a 
penalty of forfeiture of the tobacco, the packages and the ship, 
the plaintilfs not having been previously dealers in tobacco,

and

down
ithor-
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imported tobacco manufactured into cigars, entered it at the cus- 
tom house and sold it to the defendant without taking out a 
licence. It was held that the action could be maintained* be- 
cause “ there was no fraud upon the revenue, on which ground 
the smuggling cases had been decided, nor any clause making the 
contract of sale illegal, but at most it was the breach of a mere 
revenue regulation which was protected by a specific penalty.”

In Brown v. Duncan, io B. & C. 93, the statutes in question 
provided that no distiller should^iqder a penalty deal in the retail 
sale of spirits within two miles pf the distillery, and also that in 
taking out a license for distilling the n
ing out the license should be inserted. The name of one of the 
partners in a distillery was, it appeared, intentionally omitted 
from the license. He lived and carried on a retail business with
in two miles of t^e distillery. The partners appointed an agent 
to sell their liquors in London and the defendant guaranteed the 
fidelity of the agent. In an action to enforce this agreement the 
defence of illegality was set up. The court, however, held that 
the action could be maintained under the authority of Johnson v. 
Hudson, saying, “ there has been no fraud o,n the part of the 
plaintiffs on the revenue, although they have not complied with 
the regulations which it has been thought wise to adopt in order to 
secure as far as may be the conducting of the trade in such a way 
as is deemed most expedient for the benefit of the revenue . . . 
These cases are very different from those where the provisions of 
the Acts of Partiament have had for their object the protection 
of the public, such as the Acts against stock-jobbing and the Acts 
against usury. It is different also from thecase where a sale of bricks 
required by Act of Parliament to be of a certain size was held to 
be void because they "were under that size. There the Act of 
Parliament operated as a protection to the public as well as to the 
revenue securing to them bricks of the particular dimensions. 
Here the clauses of the Act of Parliament had not for their object 
to protect the public but the revenue only.”

In Cope v. Rowlands, 2 M. & W. 149, it was held that a City 
of London broker could not maintain an action for commission 
in buying and selling stock unless duly licensed according to the 
statute 6 Anne c. 16, s. 4, which provided that if any person 
should act as broker in making sales, &c., without the license 
required by the Act he should forfeit ^25 for every such offence.
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I he decision went upon the ground that the object of the Act 
in part the protection of [the public as weli for revenue

e cus- 
out a 
I, be- 
round 
ig the 
mere

pur
poses.

Cundell v. Dawson, 4 C. B. 376, action for the price 
of coals sold and delivered, and the deferice was that the plaintifif 
had violated the Act 1 & 2 Vic. e. 10, prescribing that the dealer 
should deliver with the copls a certain ticket stating the quantity 
and description of coals delivered and imposing a penalty of ^20 
for eacli oflfence. It was held that the plaintifif could not recover, 
and the decision was put upon the ground that the object of the 
Act was the protection of consumers. Wilde, C.J., said, “ The 
statutes which give rise to the question of the right to recover the 
price of goods by sellers who have not complied with%ie terms 
of the statute are of two classes,—the one class of statutes having 
for their object the realizing and protection of the revenue; the
other class of statutes being directed either to^the protection of
buyers and consumers or to sorne object of public policy.” 

Rtlchte v. Smith, 6 C.IB. 462, turned on the same distinctiön.
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* ■
These cases serve to show the importancejof considering the 

object of the statute as furnishing a test for determining whether 
it intemjed to prohibit a particularjtransaction. It is well to 
notice, however, that in^ach case the decision would have' heen 
the same lf the third of Mr. Benjamin’s rules were the one applied, 
though in only[one cas ej Johnson v.[Sfudson, was the point taken.

This third rule is chififly based>pon sorne remarks of Baron 
Anderson in SmithvJ.Mawhood, 14 M. & W. 463, an action for 
goods sold andjdeliveftd iiy which the defence was that the goods 
were tobacco and the plaintifif had not; complied with the law 
requiring him to have his namejpainted on thejhouse in which he 
carried [ ong busiuess. Parke, B., deliveredj judgment;[for [the
plaintifif on the ground that the sole object [of:the| Act 
protection of the revenue and that the[penalty >as{iimposed only 
in thatlview, and all the judges including Alderson.jB., expressed 

m] the; ground' of his [decision. Alderson, B.,[in 
addition, however, pointed out that the penalty was “ for carry- 
ing on the trade in_a;house in which the |requirements^'were 
complied with, andithafthere is no addition to the criminality if 
he makes fifty sales of tobacc» in>uch; a^house. ’ ’ These>emarks 
appear, however, to have heen made more for the purpose of add-
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\ing an argument in favor of the view of Parke, B., as to the object 
of the statiite, than for that of directly and independently show- 
ing tlmt the particular transaction was not prohibited.

But I do not think it important to determine whether either or 
which of the two rules is to be qualified, or, if so, in what way, 
or whether the plaintifTs construction of the third rule is that 
intended. The principle upon which all these decisions 
based is laid down by Lord Chief Justice Holt, in Bartlett v. 
Vinor, Carthew, 252 
matter

are

“ Every contract made for or about any 
or thing which is prohibited and made unlawful by any 

statute is a void contract, though the statute itself does not 
tion that it shall be so but only inflicts a penalty 011 the offender 
because a penalty implies a prohibition though there 
hibitive words in the statute.”

imen-

are no pro-

Three cases mdy be cited which bear more closely on the 
application of this principle to the present than any to which I 
have just referred.

In Bensley v. Bignold, 5 B. & Aid. 335, it was held that a 
printer who had omitted to affix his name to a book in violation 
of 39 Vi,c. c. 79, s. 27, which provided for such omission a penalty 
of ^20 for every copy published, could not^cover for hiswork 
done and materials used in publishing it.

In Law v. Hodson, 11 East, 301, bricks were sold and deliver
ed to, and used by the defendant. They were not of the size 
prescribed by a statute which imposed a penalty for the making 
of such bricks under a particular size for sale. It was held that 
the price could not be recovered.

And in Forster v. Taylor, 5 B. & Ad. 887, a former was held 
not entitled to recover for butter sold and delivered by him, but 
not in firkins marked as required by the statute 36 Geo. 3, c. 88. *
That statute required every cooper or other person making a 
vessel for packing butter in to brand on the bottom of the vessel 
his name and the tare or weight of the vessel; it also required 
every farmer, dairyman, seller of butter or other person who 
should pack any butter for sale to pack it in vessels so made and 
marked, and also to put on certain marks showing his name and 
the tare or weight of the vessel; and it provided penalties for 
ofifences against the statute.
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\; object 
f show-

Now, all of these cases were decided upon the ground that the 
statutes had in view the protection of the pubiic in some way.
In the printer’s case there was no penalty for his doing the work of 
printing or furnishing the materials for the book, it was merely 
for the publication afterward. In the brick case, the penalty 
only for mauufacturing the bricks fot sale, not for selling them.
In the butter case, the p*enalty was for packing the butter for sale ' 
in prohibited vessels not for selling it.

ither or 
at way, 
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■tlett v. 
mt any 
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)t men- 
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___J Present case, it is clear that the sole object of the statute
is the protection of the pubiic. It contemplates no revenue but 
such as shall be necessary to the carrying out of the Act itself.

. It is found between two other Acts, one for the inspeejfon of 
weights and measures, and th&xrfher for the inspection of flour, 
wheat, beef and pork, butter, and other staple artides of 
merce, all apparently passed on grounds of pubiic policy, 
being for revenue purposes.

on the 
diich I There is a penalty for each offence 

of fixing for use an unverified or unstamped meter, 
not well be one for each act of supplying gas, as the supply is to 
a great extent continuous. The only alternative would have 
been to impose fresh penalties at recurriag periods of its use, and 
probably this was thought too

There could

that a 
olation 
penalty 
is work

oncrous.
I think that wé must imply from the prohibitiori against fixing 

for use a gas meter, a prohibition against supplying gas through 
it, just as in the brick case the prohibition of a sale was implied 
from that of the manufaeture for sale, and in the butter 
was similarly implied from the prohibition of packing for sale. 
This brings the present case within the principle laid down by 
Lord Holt, and the plaintiff upon that principle 
for the gas supplied throngh the prohibited meter.

The rule must be discharged with costs, to be set off against 
the plaintifTs verdict and costs.
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Mc MILLAN v. THE MANITOBA & NORTHWESTERN 
RAILWXY COMPANY.

(In Appeal.) •

Rathuay.—Fences.—Cattle killed by train.

A raijway company is under no obligation,to erect fences along their line 
where the land adjoining is unoccupied.

Cattle straying upon the line across such unoccupied land are trespassing 
and if injured there by accident without negligence the railway company is 
net responsible.

In such case the Inus as to negligence is upon the party asserting it.

PlaintifTs cattle having been in his yard at nine o’clock one evening, were 
' discovered about ten o’clock the next morning lying wounded alongside the 

defendants’ line of railway—one had a hind foot “ mashed up,” and one had 
“ a bi g gash in her leg.11
Held, That it could be fairly inferred that the injury was caused by an cngine 

or cars running upon the defendants’ railway, and under the control of the 
defendants’ servants.

In such a case the presence of certain employees of the railway at the kill- 
ing and cutting up of the cattle or even their participation in these acts would 
not establish any liability, öf the company,

This was an action for the killing of the plaintiffs cattle by the 
defendant’s railway. The plaintiff had a verdict and the present 
motion was to enter a nonsuit or for a new trial.

Victor Robertsoti, for plaintiff.
The jury found wilful neglect, Campbell v. G. W. R. 15 U. C. 

Q. B. 498.
As to admission of evidence beyend the value of the cattle, 

Mayne oti Damages, 362 ; Rose v. N E. R., 25 W. R. 205.

J S. Tupper and F. H. Phippen, for defendants.
As to law relating to fencing, see Con. Railway Act, 42 Vic. 

c. 9, s. 16 and 46 Vic. c. 24, s. 9.
Unless there is reasonable evidence, not only a scintilla of 

evidence, the case should not go to the jury, Giblin v. McMullen, 
17 W. R. 446; Jackson v. Hy de, 28 U. C. Q. B. 294.
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, There was here nothing more than a surmise that there 
negligence, Auger v. Ontario, Simcoe 6- Iluron R., 9 U. C. C. 
P. 164; Sing/elon v. Eastetn Counties Ry. Co., 7 C. B. N. S. 
287; Smith v. G. E. R., L. R. 2 C. P. 4; Bridges v. North 
London Ry., L. R. 7 H. L. 213; Met. Ry. Co. Jackson, 3 App. 
Ca. I93.

As to consequential damages, Brown v. Beatty, 35 U. C. Q. 
B. 328.

was

I
1’ERN

\_10th January, 1887.]

Killam, J., delivered the judgment of the court. (a)
This is an action which was tried before my brother Taylor 

with a jury, at the Assizes for the Central Judiciai District in 
November, 1885.

The plaintiff sues to recover the value of certain cattle alleged 
to have been killed by one of the defendants’ trains in July, 1885.

The declaration contains four counts; the-first alleging that the 
defendants’ servants so negligently and unskilfully drove and 
managed an engine and cars of the delendant on the defendants’ 
railway which the plaintifTs cattle were then lawfully Crossing as 
to drive them against the cattle and kill them; the second, 
alleging the possession by the plaintiff of a certain piece of land 
adjoining.a highway over and along which the defendant had 
constructed its railway more than three months previous to the 
arising of a cause of action, that the defendant fai led to 
erect and maintain fences alpng each side of the railway, although 
duly notified so to do, whereby certain of the plaintifTs cattle 
strayed upon the railway and were killed through the negligence 
of the defendants’ servants in managing a train; the third, alleg
ing the plaintifTs possession of a certain piece of land, the 
struction of the defendants’ railway through and over it, a failure 
of the defendant to fence it, though duly notified and though 
three months had elapsed after construction before the cause of 
action arose, the straying of the cattle on the railway for want of 
fences and their killing by one of the defencjants’ trains; the 
fourth, for conversion of the cattle.

The defendant pleaded, to the four counts, not possessed; to 
the ist, 2nd and 4H1 counts, not guilty; to the ist and 2nd
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counts contributory negligence of the plaintiff, to the 3rd count, 
' not guilty byjstatute.

c
,f<
tiThe plaintiff resides upon the S.-W.i^ of section 34, in town- 

sliip 13 in the i4th range west of the first principal meridian, 
having rented the land from one William Howard. He went into 
occupation of the land on the rgth day of April, 1885.

It does not appear whether Howard or any other person actually 
occupied and iised the land before the plaintiff took possession.

The defendants’ railway runs directly through this quarter 
section, having been constructed through it in 1883, theconstruc- 
tion was

ti
li

: rr
ti

d
T‘

sa
completed and the railway was put in opeiation through 

the land in 1883, after the passing of the Act 49 Vic. c. 24 D.
ending the Consolidated Railway Act, 1879, and the defend

ants’ trains have been run over it regularly ever since. No notice 
to fence was proved.

to
N

.
th

On the evening of the 24U1 of July, 1885, from nine o’clock, 
the plaintiff saw his cattle, now in question, in the yard near his 
house. The next morning the plaintiff missed the cattle and 
looktid for them a considerable length of time without finding 
‘hem, but about ten o’clock having started to drive to Gladstone 
he found them along the sides of the track about a mile east of 
his land, some being upon a road allowance not used as a highway 
but crossed by the railway. They were then so severely injured as 
to be wholly useless alive. Later in the day the plaintiff found 

men, one of them being a section foreman of the railway, 
killing and skinning the animals. One Waters, a road master of 
the railway was present also. The carcasses and skins were then 
taken away to Minnedosa upon one of the defendants’ trains. 
The exact nature of the injuries of the cattle when first found are 
not shown, except that one witness says that one ox had one of 
its hind feet “ smashed up,” so that that foot was rendered 
powerless, and the plaintiff says that one had a “ big gash in her 
leg.”
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; The plaintiff an.d his witnesses ascribe the accident to a gravel 
train which passed the place where the cattle were found about 

, eight o’clock of the morning of the 25th of July. The attention 
of the witnesses was called to the train by hearing it whistling the 
alärm for cattle

ing
the
the

1The train which was coming from the west 
stopped about 100 yards west of where the most westerly of the
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cattle were found. The tram remained standlng and whistling 
.for a short time, during which the witnesses heard « somé loud 
talk and swearing as to cattle beiffg 011 the track,” and then the 
tram started slowly and went on eastward, the engine still whist- 
lmg, for about three hundred yards at about the 
man

Dunt,

own- 
rlian, 
: in to rate at which a

could walk, and it then stopped again having in the mean- 
time passed the portion of track along which the injured cattle 
were afterwards found. The whistling then ceased. The greatest 
distance bétween the injured animals when found 
yards, the others being at intervals between.

ually
ion.
arter
truc-
ough
4 D.
fend-
otice

!was about 
While the witnesses

the tram at each time of stopping, they were not in position 
to see the track where the cattle were found or the cattle tipon it. 
No witness saw any of the cattle struck by the train; and no 
witness saw these particular animals from the time the plaintiff 
saw them m lus yard on the evening of the 241!] until lie found 
them 011 the morning of the 25H1. From the marks

saw

,, , and habits
of the cattle the plaintiff says that the cattle went from his yard 
to the track in the morning of the 25U1. The track was not 
fenced along the plaintiffs land. There is no evidence of the ' 
passing of any other train 
24th or morning of the 2Sth.

Ihe man who killed and skinned the cattle 
defendant, and stated that he
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the railway on the evening of the

was called by the 
was sent out to do this work by a 

butcher in Minnedosa, that all his instructions were from him 
that he took the carcasses to him, and that they proved not 
worth the cost of the work and freight to Minnedosa, though the 
plaintiff endeavored to show that it was from want of care that 
they proved worthless. I

At the close of the plaintiffs case a nonsuit was nioved for, and 
refused, but leave was reserved to the

The learned judge ivithdrew from the jury the claim 
version and a verdict 
the other counts.

The jury found the value of the cattle at *380, and the remain- 
ing portion of the amount.of the verdict was for loss of the use of 
the cattle from the time of the injury to the 
the action.

Leave was

■court to en ter a nonsuit.
of con- 

00 onwas entered for the plaintiff for $5her I
ravel 
bout 
ition 
l the 
west 
f the

commencement c*f

reserved to reduce the amount of the verdict to $380. 
The defendant obtained a rule nisi calling the plaintiff to ’on
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show cause why a nonsuit should not be entered or the amount 
of the verdict reduced pursuant to leave reserved, or why 

- frial dtiould not be had 011 the jjkound that the verdict was against 
evidence.

The grounds on which tlie nonsuit is asked are reducible to 
three,—

(1) That there is no proof that the cattle were injured by 
defendants’ train.

(2) That there is no proof of negligence of defendants’ servants 
causing the injury.

(3) That there was no obligation by the defendant to fence 
the railway.

The motion to make the rule absolute was argued in Trinity 
Term last.

The provisions'as to fencing applicable to this case are those 
contained in the sub sections which by the gth section of the Act, 
46 Vic. c. 24' are substituted for sub-sections 1, 2 and 3 of sec
tion 16 of The Consolidated Railway Act, 1879, and are the 
following:—“ Within three months from the passing of this Act, 
in the case of a railway already constructed on any section or lot 
of land any part of which is occupied, or within three months 
after such construction hereafter, or before such construction, 
within six months after any part of such section or lot of land 
has been taken possession of by the company for the purpose of 
constructing a railway thereon, (and in the last case after the 
cdmpany has been so required in writing by the occupant there- 
of) fences shall be erccted and maintained, over such section or

g
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lot of land on each side of the railway, of the height and strengUk 
of an ordinary division fence, with openings, gates, or bars, c#

\§: WOl

or 1
sliding or hurdle gates, with proper fastenings therein, at farm 
crossings of the railway, and also cattle guards at all highway 
crossings, suitable and sufficient to prevent cattle and animals 
from getting on the railway.

2. If, after the expiry of such delay, such fences, gates and 
cattle guards are not duly made; and until they are so made, and 

' afterwards if they are not duly maintained, the company shall be 
liable for all damages which shall be done on the railway by their 
trains or engines to the cattle, horses, or other animals of the 
occupant of the land, in respect of which such fences, gates or
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guards have not been made or maintained, as the case may be 
in conformity herewith. ’

IV. 225

mnt
new
inst

' 'i
3- After such fences, gates and guards have been duly made, 

and while tliey are duly maintained, no such liability shall accrué 
for any such damages unless they are caused wilfully or negligently 

=■ by the company or by their employees.”
Three cases

I

: to

are here mentioned in which fencing is required 
(I) That of a railway already (».<„ at the passing of the Act> 

constructed on any section or lot of land any part of which is 
occupied',

by

Imts

(2) That of such construction after the passing of the Act;
(3) That of land being taken by the company for the purpose 

of constructing a railway thereon, if notice to erect and maintain 
fences be given to the company by the occupant. In the first

the language is distinctly made to refer only to occupied 
land; m the second and third cases, also, it is plain that the 
intention is to deal only with occupied lands. The words “such 
construction,” refer clearly to a construction on any section or 
lot of land any part of which is occupied; and this is 
apparent by the notice in the third 
notice from the occupant.

nce
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case
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being required to be a :lot case
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There was then no statutory obligation upon the defendant to 
fence lts railway through the plaintifTs land, which 
pied when the line was constructed.

It was then the plaintifTs duty to take care of his cattle • in 
Straying upon the defendants’ railway they would be trespassing, 
and if injured there by accident without negligence the defendant 
would not be responsible. If, however, the cattle were wilfully 
or negligently injured by the defendants’ servants in the course of 
their employmerit, though wrongfully on the defendants’ railway 
the company would be liable. ’

This was held in Campbell v. G. W. R. Co., rS U. C. Q. B. 
498, and the.same view was impliedly adopted in Sharrod v. L.
„ N' W- R- c° < 4 Ex. 580, and Augcr v. Ont. &• Simcoe <V 

Huron R. Co., 9 U. C. C. P. 164.
In the leading case of Davics v. Mann, 10 M. & W. 546 0n 

which the decision in Campbell v. G. ]V. R. Co., was chiefly 
based, it was shown that the plaintifTs donkey had been illegally 
left in the highway fettered in the fore feet, and thus unable to
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get out of the way of the defendanfs wagon by which it 
injured, but it was held that the jury were properly directed that 
the plaintiff could recover if the proximate cause of fhe injury 
was attributable to the want of proper care on the part of the 

defendant.
But thé onus of showing both that the injury was cauSed by the 

defendants’ servants, and that it was attributable to their want of 
proper care is upon the plaintiff.

I am of opinion that it could be fairly inferred that the injury 
was caused by an engine or cars running upon the defendants’ 
railway, which should be presumed to have been under the 
trol of the defendants’ servants. In Williams v. The G. W. R. 
Co., L. R. 9 Ex. 157, where it appeared that the defendants’ 
railway crossed ^ public footpath on a level, but no gate or style 
had Jieen erected at the Crossing as required by statuté, and that 
the plaintiff, a child aged 4% years, was found lying in the rdils 
by the footpath with one foot severed from his body, and there 

evidence to show how the child had come there except 
that he had been sent on an errand a few minutes before from a 
cottage lying by the roadside at a distance of about 300 yards 
from the railway and fatther from it than the point at which the 
footpath diverged from the road, it was held that there was 
sufficient evidence to warrant the inference of injury by the 
defendants’ train as well as of the child having reached the rail

way by the footpath.
It does not, however, appear to me that it can be inferred that 

the cattle now in question were injured by the particular train of 
which the witnesses have spöken in this case. 
taken, as the plaintiff sought to have inferred, that the cattle went 
down to the railway only on the morning of the day on which 
they were found injured there would be an 
hours at any time in which the injury may have been caused. 
The defendants’ trains were being run regularly över the line, 
and there is no evidence of the hours at which they would pass 
the spot where the cattle were found. There may have been 
other gravel or construction trains passing the spot during the 
interval. I do not think that the inference can be drawn that no 
other train or engine passed during the interval merely because 
the witnesses describe the movements of only one, when they do 
not even say whether they saw or heard any other.
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t was 
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So far as any inference be drawn from it appearing that 
cattle were on the track when the gravel train referred to was 
seen by the witnesses, it would rather be that the injury was not 
caused by that train.,-

can

J>

There is not sufficicnt evidence to 
the killing or cutting up of the animais.

connect the company with 
. The presence of cer-

tain employees at the time, or even the participation of some in 
the act, would not establish, any liability of the company, as it 
wouJd be ordinarily beyond the course of the employment ofsuch 
omcials, and there is no evidence to show that in this instance in 
thus being present at or taking part in the proceedings they 
acting in the course of their employment.

We are then left without any evidence of the manner in which 
the accident occurred, and without any evidence which would 
involve any admission of res.ponsibility by the company; and in 
my opinion there is, therefore, no proof whatever of négligence 
without whidh the defendant cannot be held liable.
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For this re >on I think that the rule should be made absolute 
for the entry if a nonsuit with costs.

Verdict for plaintiff set asu/e, 
and a nonsuit entereä.
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1WILTON v. WILTON.

Foreclosure suit. —Disclaimer. — Costs.
T" ^=Cl0SUrc biU that the defendant C. was the assignee of ,h,

°f red^mphon, and was entitled to redeem; ,he defendant C. filed a 
disclaimer and asked to be dismissed with costs.
Held, Upon a hearing on bill and answer the defendant 

pay the costs occasioned by the disclaimer.

The bill was

C. was ordered to

for foreclosure alleging that the mortgagor had 
conveyed the equity of redemption to W. N. Kennedy who had
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subsequently conveyed to defendants Carruthers and Chambers, 
and that the defendants Carruthers and Chambers were entitled 

to redeem.
The defendant Carruthers filed "a disclaimer in the form of an 

answer under oath. It was as follows :—“I have not and do not 
claim and never had or claimed to have any right or interest in 
any of the matters in question in this suit and I disclaim all right, 
title and interest legal and equitable in any of the said matters 
and I say if I had been applied to before the filing of this bill I 
should have disclaimed all such right, title and interest and I 
submit that the bill ought to be dismissed as against me with 
costs.”

P. A. Mac Donald, for plaintiff.

C. P. Wilson, for defendant Carruthers.
(ist Jttne, 1886.)

Wallbridge, C.J.—If the defendan t’s contention be allowed 
to prevail, then a mortgagee would alvvays be obliged to apply to 
the assignee of the equity of redemption to release, before filing 
bill. I can find nothing to support this contention. In Ontario 
the practice in the Court of Chancery was as ohrs now is. If 
the mortgagor or his assignor had offered to release before bill, 
and the mortgagee would not accépt, on bill filed and disclaimer 
answered, the defendant was allowed his costs. Waring v>.

Disclaimer without notice, costs not

1 e

V
si
2Hubbs, 12 Gr. 27. 

allowed. Berriew. Macklin, 1 Ch. Ch. 351; Hatt v. Patk, 6 Gr. 
553. In the case of Druryv. 0'Neil, 15 Gr. 123, the point 

very fully considered by Mowat, V.C., and the reasons given 
for the difference between the practice in England and in Ontario 
fully stated. It is not necessary to repeat them here.

The defendant has asked costs of disclaimer, and I think he

bi

inwas
C
v.

II
pl«should now pay costs.

The bill asks for foreclosure, for which decree will be granted, 
and reference as to encumbrances, &c. *

v
an

1 v.
"36

Note.—The above judgment was delivered prior to the deci- 
in The Manitoba Investment Association v. Moore, an te, p.

A
sion
41, but wås held over pending a rehearing. Upon the case 
Corning on for renearing, counsel agreed that the decree should 
be varied by striking out the order against Carruthers as to pay- 

ment of costs.—{Rep.)

dis
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l'Hp; MASSEY MANUFACTURING CO. v. GAUDRY.
(In Appeal.)

Interpleader. 'Costs.—Appeal as to costs.
Although the claimant upon the trial of an interpleader issue succeeds »et 

cmlUor" may’ “S d,SCretion’ refuse to 6iv= bim costs against the e.ecution

The court cannot, however, in such a case or,ler the claimant to 
sheriff lus costs of taking |>ossession of the goods claimed 
money prior to the date of the interpleader order.

1

pay the 
or his possession

;
■)

/Y. D. Beck and A. B. McPhillips, for defendant, the clainv 
n|it in interpleader issue.

I'lie English rule is that in interpleader issues each party is 
enlttled to his costam proportion to the goods he obtains, Lewis 
v. Holding, 2 M. & G. 875.

lf °ne party succeeds as to part and the other

owed 
>ly to 
filing 
itario 
i. If 
: bill, 
aimer
W >• 
i not 
6 Gr. 
point 
given 
itario

■

I
, as to the other

part, eacli party gets the costs for the portion for wliich 
SUccesslul. The costs are thus apportioned, Itowcr v. Bramidze 
2 bowl. 2.3; Clifton v. Davis, 6 E. & B. 392 ; Janes v. Whii 
brctld, n C. B. 406.

he is
■ii

Discretion can be reviewed when the judge has made a mistake 
111 the law, 011 some wrong principle, Yeo v. Tatem, L. R. , p 
( • APP- 696; Re City of MancheJter, 5 Prob D 
v. liu//y 9 Ont. Pr. R 494. j

The possession money here is prior to the making of the inter- 
pleader order. The court has no power to charge it to the claim- 
ant, Segjworth v. Meriden Silver Co., 3 Ont. R. 4,3; Dempsey 
v- Caspanr Ont. Pr. R. ,34; Doinson v. Hardcaslte, , vj 
368; Mamtoba Loan Co. v. Routledge, 3 Man. L. R. 296 • 
1 atterson v. Khnnedy, 2 Man L. R. 63. ’

IV. IL. Culver, for plaintiff.
There is no appeal for costs, whether there is discretion or no

ZT'0"’ nTi W‘Sney' 7 Pro,x D- '77i Robinson v. 
Titcket, 14 Q. B. D. 371; Dawson v. Fox, 14 Q. B. D. 377.

221; 0'£rien
'

nk he

;nted,
1
:

deci- 
>te. p. 
1 case 
ihould
> pay-

I



\

1
230 MANITOBA LAW REPORTS. VOL. IV.

N. D. Beck, in reply.
All the cases.cited by Mr. Culver are cases under the Judicature 

Act and follow the tendency of the Judicature Act which does not 
allow appeal for costs in general, Burnham v. IValton, 2 Man. 
L. R. 180.

[co/k January, /886.]

Tavlor, J., delivered the judgment of the court. (a)
In this case certain cattle and other property were seized hy 

the sheriff of the Eastern Judicial District, under an execution 
issued upon a judgment recovered hy the plaintiffs against Louis 
Gaudry. Part of the property was claimed by Octave Gaudry, 
and part by Amable Gaudry. On the application of the sheriff, 
an order was made for the trkil of two interpleader issues, the 
question to be tribd in eacli being, whether at the t i me of the 
seizure, &c., the said sheriff under and by virtue of the said wril 
had the right to seize and sell the said goods, &c„ 
thereof.

When the issues came on

or any ,part

for trial before Killam, J., without a 
jury, the record in the issue with Octave Gaudry was withdrawn, 
but the trial of the other proceeded with. The learired judge, 
after hearing the evidence, entered a verdict for the claimant. 
At the tinie he did so, he enter#d in his book the following note 
or memorandum, “ I think, hotfever, that if, upon the final dis
position of the costs of the interpleader proceedings, it be found 
proper and possible, the present defendant should not he allowed 
any costs of the interpleader proceedings, and that he should pav 
the sheriffs costs.”

■ I
ti

ii

5
i:Afterwards, a summons was taken out in usual course, calling 

upon the plaintiffs to show cause why fhey should not be barred 
from all clairn against the goods seized, &c., and why they should 
not pay to the clairnants the costs of, and occasioned by the 
plaintiffs claim made herein, and upon the issues directed to be 
tried, &c., and the costs of the order directing said issues and 
consequent thereon.and of the said-issues, and thp sheriffs costs, 
and the costs of the application. Upon the return of that 

. m°ns, an order was made, directing, aniong other things, that 
“ tlie said summons in so far as it asks that the plaintiffs should

.(") Present: Wallbridge, C.J., Dubuc, Taylor, JJ.
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pay to Amable Gaudry all costs occasioned by their claim here- 
and ofthe issue directed to be tried, the trial ofthesaid issue 

(upon which the said Amable Gaudry was successful as to all of 
the goods and chattels claimed by him), and all subsequent costs 
consequent thereon, be and the same is hereby discharged ” 
lhe order further directed, that “the said Amable Gaudry do 

JMlmith pay to the said sheriff his costs of, and incidental to, 
the taking and keeping possession of that portion of the 
seized herein claimed by the said Amable Gaudry

From tlus order the claimant appeals, on the grounds that, as 
the successful party on the trial of the issue he is entitled to his 
costs ofthe issuS, and of the trial, the granting, or withholding 
of such costs not bemg discretionary with the judge, and that the 
judge had no power to order him to pay the sheriff's costs of, and 
incidental to, the taking and keeping possession of the goods 
seized He admits that the judge had a discretion as to dealing 
with the costs ofthe application for the interpleader order 
therefore does not appeal from the order in 
him of these.
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l he Court has already held in Burnham v. Walton, 2 Man. 
b. R. 180, that the costs are in the discretion of the judge, but 
the claimant novv argues, and insists, that they are not so.

The plaintiflfs contend, thåt the order being only 
ail appeal will not lie. The
eontention. The only case cited in which an appeal from such 
an order was entertained is Teggin v. Za,,e/ord, ,o M. & W 
555, but there the question was not so much, was the judge wrong 
m awardln6 the costs aa he did, but was the case one for the 
exercise of the summary jurisdiction of the court ovcr an attorney 
by ordenng him personally.to pay the costs.

The Imperial Act , Sr a W. 4 c. 58, s. ,, is almost identical in 
language with secs. 54, 55 and 56, of The Administration of 
Justice Act, 1885. Sec. 6 ofthe Imperial Act, makes provision for 

,.the rehef and protection of sheriffs, much the same as section ,8 
of our Act, concluding with the words similar to those which 

. stand as secti°n 62 of our Act, “The costs of al) such 
ings shall be in the discretion of the court.’’

as to costs, 
cited strongly support this ::cases
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, 1,1 °ntarl0 the Interpleader Act, as it stood with Con. Stat. U. 
C., being c. 30, contained sections b 2> 3> 6, 8 and 9, which

m
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are practically the same as sections 54 to 58 and 62, of The 
Administration of Justice Act, 1885, and they stand in the. 
order.

The case upon which the claimant’s counsel rely most strongly 
in support of their contention that the costs are not in the dis- 
cretion of the judge is Bellhouse v. Green, 20 U. C. Q. B. 555, 
decided upon the Con. Stat. U. C. c, 30. That was nöt an 
appeal from a judge’s order, but a case in which the judge, when 
applied to for an order disposing of the costs, entertaining 
doubt as to the proper order to make, and whether it vefl 
cretionary with the judge to make suclt order 
right according to the facts of the case, referred the parti¥s to the ' 
court. Judgment was given by two of the judges. Bufns, J., 

to hold that the successful party is entitled to his costs on 
the general principlé of law. He followed Bower v. Bramidge,
2 Dowl. 213, in which the Court of Exchequer laid down the rule, 
in an interpleader issue, that the party who succeeds is entitled 
to the costs of the action, and the party who fails must pay them. 
There was nothing he said to deprive the claimants who had 

Jiucceeded in the issne “ of the rule thus stated in Bower v. 
Bramidge, unless the court has the power of discretion over the 
costs of the action, as well as the other costs. I have not been 
able to find any authority supporting sucli a proposition.”

McLean, came to the conclusion that the claimants having 
been compelleä to proceed to establish their right to the property, 
and being successful in that object they were entitled to all costs 
to which they had been put in obtaining the interpleader orders, 
and all subsequent costs in the suits instituted under these orders. 
But on the questioii of a judge having a discretion in dealing with 
sucli costs, he seems at all events, not to have held so decided an 
opinion as Bums, J., if indeed he did not consider that they 
in the discretion of the judge. He begins his judgment by say- 
ing, “ By the gth section of chapter 30, Con. Stat. U. C„ it is 
declared that the costs of all sucli proceedings, that is the 
of all proceedings authorized by the preceding sections, shall be 
in the discretion of the court or judge. Then the question is in wliat 
manner that discretion must be exercised in thä present case.”
He concludes his judgment by holding that eacli party sliould 
pay their own costs of the application in Term, " The question
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being a 
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f The new one as to the discretion of the court or a judgc with
costs, and how sucli discretion is proberlv 
It will be observed that he 
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In Äfelville v. Smark, 3 M. & Gr. 
assignees of sf bankrupt having fai led, 
the costs being in the discretion 
under the circumstances of the 
lindal, C.J., said however, in 
Chancery always required the 
and the

57. the claimants the 
counsel for them tirged, that 

of the court, they should not, 
case, be ordered to pay costs.

cases of interpleader the Court of

of Common law, acting under the late statutes, “ 
for pursumg a different

!
:::

I see no reason

cretidn over the costs. - dls"

course

Lauis v. Holding, 2 M. & Gr. 875, was a case in which each
5 P On n S"CCeefCd the C°StS Were aPP°rtiol’=d accord- 

g , . an aPPeal t0 ‘he full Court, the judgment of the 
smgle j..dge was upheld. Tindal, C. J„ .said, ” I cannot consider 

case as m the nature of an action of trover, in which by the 
Stnct rule of law, founded upon the Statute of Gloucester the 
plamtiff ,S en,it,ed, as of right, ,0 the costs of the ca„T’if he 

succeeds as to any part of it. I cannot think that costs under the 
Interpkader Ac, were meant ,0 be suhjected ,0 so rigorous a

It seems to me that we are entrusted with a dis
cretion as to costs, in the exercise of which 
guided by the decision of the jury.”

Both Tindal C.J., and Erskine, J., were of opinion that the 
court had under the statutes, the same discretion as to costs in 

le case of conflictmg claims upon executions, as they had in 
cases fall,ng withm the first section of the Imperial Actl (corres-

jTdce Act° i”’, ” 56’ °f The Admitaistration of
justice Act, ,885), which gave power “ to make such rules and
a"d™aUeS”^ °ther ma“erS 35 k i«
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said during the argument, in reply'to the aromen/ofcoun^i,’
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t hat the costs are discretionary, “ That applies to the costs of the 
interpleader rule only, I apprehend,” but the question the court 
had to deal with there, was, whether a new trial should be grant - 
ed upon payment of costs, or whether they should be reserved. 
The verdict of the jury was not satisfactory and the court had no 
heåita^ion in granting a new trial, but counsel contended that in 

“interpleader cases, no costs were allowed un til the term i nation of 
the proceedings. What the court, when finally disposing of the 
case, were dealing with, was not, whether in interpleader cases 
the court had a discretion as to costs, so much as, whether the 
case being an interpleader one the ordinary rule of granting a 
new trial, only on payment of costs Svhere the jury were in fault, 
should prevail or not. Tims Jervis, C.J., said, “ The verdict in 
this case was the* result of miscarriage of the jury, without the 
default of either party. The ordinary rule therefore must prevail 
viz., that the rule must bé absolute for a new trial, upon payment 
of costs.” And.Maule, J., said, V The verdict was umpiestion- 
ably against the evidence, 1 see nothing to takt- the case oht of 
the general rule as to costs, which applies as wull to trials of 
interpleader issues as to any other cases.”

With all respect for the learned judges who have expressed the 
opinion, that costs in interpleader matters follow the ordinary 
rule that the successful party should have his costs from the one 
who is unsuccessful, I cannot on the reading of our statute come 

, to any other conclusion, than that the costs of the proceedings 
are in the discretion of the court or judge.

The 58th section, under which the present case comes, pro
vides, that “the judge may by rule or orderor summons call be- 
fore the court or judge, as well the party who issued such process, 
as the party making such a claim, and may thereupon exercise, 
for the adjustment of such claim and the relief and protection of 

(' the sheriff or other officer, all or any of the powers and authoritics 
hereinbefore contained.” Now what are the powers and author- 
ities hereinbefore contained? Those set ^ul in sections 54, 55, 

56 and 57. It is just the same as if the section had read, that the 
judge may thereupon for the adjustment of such claim and the 
relief and protection of the sheriff or other officer, upon the 
return of such rule, order or summons hear the allegations, and so 
on, using over again the words of sections 55 to the end of 57. 
Had the section been so
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Corning under the 581!) section, 
, , , . as t0 costs as shall appear reason-
“Therlr f 1 1 W°rds °f scctio" 62- »re very wide.

he costs ofall such proceedings shall be in the discretion of the
Court of Queen s Bench or a judge thereof.” What are the -all 
such ptoceedings,” ,f not all the proceedings referred to and
AmnnWM " SeCtions from 54 to 6, inclusive.
Among thcm is included the trial ofan issue.

a case

I

It IS said, that if the power in tlie 561b section 
rules and orders as to costs as shall 
cover the power to make such 
here, and if the “

to make such
appeat reasonable and just, 

an order as that complained of 
such proceedings,” in the 6and section refer 

to any thing beyond the application for the interpleader order, 
then the 6and section is mere surplusage. Perhaps it 
needed, and it found a place originally in the 
from which it. was copied in to ours, 1 have 
thesc words
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In England, notwithstanding the cases cited for the claimant 
he court has quile recently exercised discretion in dealing wilh 

interpleader costs. Phe passage there of the Judicature Act has 
,, ,‘r°d"ced any change 111 this respect, for by Order I R„le 

rhe rpr0ceed;,re and Practice now used by the Courts of 
Com,mm J,aw under the Interpleader Acts,” is made to apply to 
all actions and all the Divisions of the High Courts 
In Hartmont v. Foster, 8 Q. B. D. 8a, in which the 
succeeded in the issue

1
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of Justice. 
claimant

. , , against the execution ereditors, he was
not only deprtved of his costs, hut ordered to pay the costs of the 
execution ereditor. From this order the Divisional Court refused 

entertam an appeal. Before the Cotirt of Appeal two questions 
seem to have been argued, .the one, that the Divisional Court
0 cosl The" or"1 ^ ,aPPea' a'th0"gh 0n,y = O-stion 
ofeos s Phe other was, that the summons as to costs having
come before Cave, J„ at chambers, he had no power to send it 
without consent of the parties, as he did, to Hawkins, J„ to bé 
disposed of, and that the latter judge had therefore 
tion to make the order. no jurisdic- 

1 hat lf he had jurisdic^on to deal with
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it, he had no discretion as to so dealing with the costs, does not 
seem to have been argued by the appellant.

The other ground of appeal is, that the learned judge should 
not have ordered the claimant to pay the sheriffs costs of taking 
and keeping possession of the goods and chattels seized. In 
respect of this the claimant is I think entitled to succeed.

Security was given, and the sheriff withdrew from possession, 
the same day that the interpleader order was made, so any costs 
of taking and keeping possession dealt with by the order must be 
those incurred before the mak ing of the order. I do not see how 
in any case a claimant, even if unsuecessful, can be ordered to 
pay costs or expenses of possession before the mak ing of the 
order. They follow and are levied with the debt under the 
execution, and ifhhe sheriff makes nothing for the benefit of the 
execution creditor, he can make no claim for any allowance. It 
is argued that the costs ol the sheriff spöken of in section 63, are 
only the costs of the application. Even if his possession money 
should be held to be included, certainly all his costs or expenses 
on that account, can not be so, for the words of the statute are, 
“ Costs incurred by him in consequence of such adverse claim.” 
Costs prior, at all events, to the mak ing of the claim can néver 
be occasioned in consequence of it. See Keeler v. Hazelwood, 
1 Man. L. R. 31.

Costs incurred by the sheriff in keeping possession duriug a 
period of delay on the part of the claimant in giving security, or 
anything of that kind, might possibly be chargeable against him, 
but there are none such here.

Smith v. Darlow, 26 Ch. Div. 605, was cited as a case in 
which the claimant was ordered to pay the sheriffs possession 
money. But there an order was made in July, 1881, that upon 
the claimant giving security within seven days, the sheriff should 
withdraw and in default the goods should be sold. Security was 
not given, so the sheriff sold and paid the money into court. A 
year after an order was made barring the claimant, paying out 
the fund in Court to the execution creditor, and ordering the 
claimant to pay, to him and to the sheriff, their costs of the inter
pleader summons, “ including in the costs of the said sheriff his 
possession money caused by the said claim.”
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The order complaincd of should be varied by striking 
much of it as directs Amable Gaudry to pay the sheriff the 
of taking and keeping possession of the goods seized, and tothat 
extern the appeal succeeds.

In so far as the appeal is against the order depriving theclaim- 
an t of Costs it must be dismissed.

The claimant must pay the plaintifTs costs of the appeal for 
everything in which the plaintiflf is interested, he fails. 
plaintiff has no interest in that part of the appeal which relätes to 
the sheriffs possession rnoney. The claimant’s success upon that 
does not efiect him. The sheriff, although duly served, has 
appeared to support the order in his favor. He cannot lie order
ed to pay costs as none have been asked against him by the 
notice of appeal. Even had they been so, none could have been 
given against him, as he was no party to the application upon 
which the order complained of was made.
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THE HUDSON’S HAV COMPANY v. MACDONAI.D. 

(In Equity.)

Bill for Sptcificperformance or for reässion.-^Parties. Pleading. 
— Waivrr.—Fixtures.

was
A

Distmction between a specific performance suit and onc to reacind a contract 
in casc of failure to perform by a specified time.

The plaintifTs agreed to sell to B. certain lands upon certain terms. B. pa»d 
a portion of the purchase rnoney and afterwards conveyed to the defendant.

^Afterwards the plaintifTs removed certain buildings from the lands. The buiid- 
ings were large and built upon stone foundations, a portion of which, either 

I; originally or by pressure, frere beneath the level of the ground. Upon a bill
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against the ilefemlunl alolle for payment or rescission, thc defemlanl ciaimed 
rejiaymenl of the.money pniil lo the plaintiffs.
//.'/./, i. That prima facit the buildlnga were fixtureu,

2. That the purdlaser would liavc licen cntitled under such circum- 
stances to sue for thc return of the pltrchase money.

J. That the present defemlanl couhl not recover the money in the 
ahsence of It,

4. That no decree for rescisaion could lie marle in the ahsence of 1!., the
defemlanl having in no way licen suhslituted for H. as purchaser.

5. To olitain n decree for specilic performnnce hy vendor with an abate-
ment Ironi the purchase money hy reason of the removnl of the 
buildings, the bill must he so framed.

6. Walver must he speciaily pleaded.

I
f
I

I he bill was based u|ion eleven separate agreements for the 
sale by tbe plaintiff company to Sedley Blanehard of eleven 
separate lots of land ntimbered from 313 to 323, botli inclusive, 
in block 2 according to a subdivision of lot No. 1 St. James, for 
$12,500 cach. Jiy the terms of the agreements one fifth of the 
purchase money was payable in casli on the makitig of the agrce- 
ment and the balance in fottr eipuil annual instalments with 
interest al

u
3

per cent. per annum. The bill alleged payment 
of the first in stal men t of olie fifth but that the pther fottr inslal- 
ments were long overduc and nnpaid ; that after the agreements 
of sale were made Sedley Blanehard by deed since registered, 
granted, bargained, sold and assigned all his interest in t hese 
lands to the defendant; that by the terms of the agreements of 
sale time was to be of the essence of the agreements and unless 
paymenls of principal and interest should lie punctually made the 
plaintiff was to be at liberty to reunter on and scll the lands, and 
all payments made on them were to be forfeited. The plaintiff 
ciaimed that by reglstration of the deed of conveyance tliere was 
a cloud 011 tbe plaintiffs title to the lands, and the bill asked 
that a time might be appointed for payment of balance of

seven /

hi

P

k.
pur-

ehase money and interest and in default of payment that thc 
agreements might be declared forfeited and at an end and might 
be ordered to be delivered up to lie cancelled and the conveyance 

, to the defendant declared a cloud on the plaintifTs title.

7

The defendant answered the bill stating that he had no objec- 
tion to a decree being made as asked hy the plaintiff with refer- 
ence to all the lots mentioned in the bill except lots 319, 320 and
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laimed 313, except that he objected to there being any personal order 

made against him for payment; but as to these three lots he 
alleged that, after the plaintiff’s contract of sale, and after the 
conveyance to the defendant, and beforeany default had happen- 
ed m payment of the pnrchase money, the plaintiff entered upon 

• the lands and removed therefrom the buildings thereon which 
of mugh value, and in consequence thereof the value of the 

lots was much depreciated ; and the defendant claimed that by 
reason of these acts the plaintiff became disentitled 
performance of the

::

H„ the 
laser.

of the
to specific

agreements as to those lots, and that the de
fendant was entitled to have those agreements rescinded and to 
x* repaid the amounts paid by Blanchard in respect of those lots.

ihe plaintiff took issue upon this answer generally.

/ 5. Tupper and F. H Phippen, for plaintiffs.
B‘H not for specific performance, but one seeking to be paid 

money due under agreement with Blanchard, or on default can- 
cellation and removal of cloud created by registration of convey
ance from Blanchard to defendant, Fösta v. Deacon, 3 Mad. 
3941 Counter v. MacPherson, 5 Moore P. C. 8y, Fry on Specific 
Performance, 599; Binks v. Id. Rokeby, 2 Swans. 222; Minchin
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H
v. Nance, 4 Beav. 333.

Defendant took possession and cannot claim rescission; Bailard 
v. Shutt, 13 Ch. D. 122 ; F/udyer v. Cocker, 12 Ves. 25.

By negotiations for extension of lime defendant disentitled 
hnnself to the relief asked for, Fry on Specific Performance, 455.

Defendant should have acted promptly, Sugdenon Vendorsand 
/tirchasers, I4th ed. Vol. 1 384 n.

/ S. Ewart, Q. C., for defendant.

Buildings prima facie realty, Gray v. McLennan,
R- 337-

Cross relief asked could be projierly gran led, Hurds. Robertson 
7 Gr. 142. ’

[4H1 February, 1887.]
Killam, J.—The removal of buildings from the three lots 

sincu the making of the agreements of sale, has béen proved; and 
1 thmk that there is sufficient prima facie evidence that the 
removal was made by the plaintiff. The buildings were made of 
logs and were resting on stone foundations, but whether these

1
I
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stone foundations were originally let into Ihe ground at all, or 
were laid on top of the ground and have since sunk into (t 
account of the weights of the buildings upon them, is not very 
elear. The buildings were large ones, each about 75 feet long 
and about 30 feet ivide. I think that such buildings must be 
regarded as prima facie intended as fixturcs. They could hardly 
have been built to be moved about, and in the absence of evid- 
ence that they were placed there temporarily on the top of the 
ground, I think that they must be taken to have been part of the 
realty and that the purchaser would be entitled to them under the 
agrcements of sale of the lands.

! on

: 1
1

iThere was some discussion by counsel as to the light in which 
this suit is to lie regarded, it bcing claimed by counsel 
defendant to be rejilly a suit for specific performance of the ag 
roents of sale, and by the plaintiff’s counsel to "be nierely one for 
rescission of the agrcements.

Now, what is usually termed a suit for specific performance is 
one in which the plaintiff asks that the defendant be ordered to 
specifically perform the contract. It is true that in such a suit, 
after decree for specific performance, if the plaintiff finds that he 

• cannot enforce the decree, he may apply on motion for rescission 
of the agreement, {Henty v. Schroder, 13CI1. D. 666); but a 
party is not obliged to proceed in this wily. One party to the 
contract may file a bil] asking that a/time may be fixcd within 
which the other party may perform i/and that, in default of such , 
performance, it may be rescinded. \King v. King, 1 M. & K. 
442; Douglass v. London b" N. W. Ry. Co., 3 K. & J. 173; 
Lysaght v. Edwards, 2 Ch. D. 566. It is, hoivever, evident 
that, the subject matter of the two classes of snits being the 
many of the same principles must be applicable to both.

It is clear that, at law, the purchaser would be entitled, under 
the circumstances mentiontd, to rescind the contracts relåting to 
the lots from which the buildings were removed, and sue for a 
return of the portion of the purchase rnoney actually paid. 
Magennis v. Fallon, 2 Moll. 588; Panama, &c. Telegrafh Co. 
v. India Rubber, &e. Co., h. R. 10 Ch. 532 ; Planchcv. Colburn,
8 Bing. 14.

The present defendant is not a legal assignee ofany such claim 
for purchase money paid so that he could sue for it at law under
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1, or 
t on 
very 
long 
t be 
rdly 
vid-

the Act respectmg the assignment of choses in action. Blanchard 
simply conveyed to the defendant by an ordinary deed of con- 
veyance, the lots mentioned in the bill “subject to the unpaid 
balance ofpurchase money due to the Hudson's Bay Company."

At most, then, the defendant could be only the equitable assignee 
of BJancharcTs rights to the purchase money actually paid If 
the defendant, then, were filing a bill upon snch a claim, 
Blanchard, or lus representative, would be a necessary party 
Colburn v. Duncombe, 9 Sim. 151 ; Cathcart v. Lewis, 1 Ves. 
463- I do not see, then, how it is possible to give the defend
ant 111 this suit the relief which he asks, even if he were otherwise 
entitled to it.

the
" the
■ the

hich
the

But there are several reasons why I cannot make the decree 
which the plaintiff asks. In the first place, it appears to me that 
Blanchard is a necessary party to the plaintiffs bill as framed. 
1 he agreen>enls sued upon are agreements with Blanchard only- 
no privity between the plaintiff and this defendant is shown ■ this 
defendant has merely a transfer from Blanchard 'of suc.li title to 
the lands as Blanchard t ook under his agreements.

these agreements be rescinded wlien the only other 
them than the plaintiff is 110 party to the suit ?

ree-
for

e is 
' to
uit,

How, then, 
party to

: he can
iion

It is sometimes laid down general ly that where the 
has assigned his rights under an 
lands he is not

the purchaser
agreement for the purchase of 

a necessary party to a bill by the vendor for 
specinc performance, but upon investigation the 
bear out such

hin
uch
K. vases do not

a pnnciple absolutely. In Dart on Vendon and 
' / urchasers, 5U1 Ed. p. torr,, it is put t hus, “And where the 
purchaser’s assignee has been accepted in his place by the vendo,

‘ the or'Slnal purchaser should not be made a party to the vendor's 
suit.”

73 i

me

der
The only authorities cited and the only 

question which I have been able to find are Holden v. LLavn , 
Mer. 471 Hall v. Laver, 3 V. & C. i9,; Hemingway\. 
Fernandes, 13 Sim. 228; and Shciw v. Fisher, 5 D. -M. & G. 
596. In Holden v. Hayn, the defendant Bacon purchased of the 
plaintiff and afterward assigned his rights to the defendant Hayn. 
The plaintiff delivered his abstraet of title to Hayn, who paid the 
first two in stal men ts of purchase money and was admitted to po 
session of the lands. The bill prayed that Hayn and Bacon, or

[to bear ing upon theones
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id.
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of them, inight be directed to pay to t ne plaintiff the amount 
thereof, and to.secure by mortgage the balance of purchase money 

the plaintiff executing to Hayn a proper conveyance, or" that 
in case Hayn should refuse to accept such title as the plaintiff 

Id give, the agreement might be rescinded and Hayn 
the possessiony and asked an account against Hayn only. Sir 
William Grant, M.R., said, “ If the bill had been filed against 
Bacon only it might be a question whether the circumstances 
amount to a waiver of the original contract and acceptance by 
the plaintiff of the other defendant as purchaser in his place. 
But here Bacon has all along been treated as a mere formål purly ; 
and the offer made by the bill is to convey to Hayn, or such per- 

lie shall appoint. Not a word of any conveyance to Bacon, 
it is, therefore, by the act of the plaintiff himself that Hayn is 
placed in the situation of purchaser and he only." The bill was 
dismissed against Bacon and Hayn was decreed to specifically 
perform the contract. The case was treated really as one of 
novation, Bacon being released and Hayn substituted for him. 
But, here, Macdonald is not shown by the bill to havedoneany 
thing to render himself liable to the plaintiff. It may be that the 
mere filing of this bill against him would be evidence of his 
acceptance by the plaintiff as purchaser and of the release of 
Blanchard, but there must be something more. There could,

one
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the allegations in the bill, be no decree, that Macdonald should 
!)ay the plaintiff, as the bill does not show that he has placed 
himself towards the plaintiff in the position in whicli Hayn had 
placed himself. Upon the face of the bill, the agreements still 
remain agreements between the plaintiff and Blanchard only.

i w 1

b r
I t hi

naa In Hal! v. Laver, the circumstances were much the same as in 
Holtlen v. Hayn, the original purchaser not being a party and his ■ 
assignces being ordered to pay the purchase money and specifically 
perform the contract. Objection was made to the nonjoinderof 
the original purchaser as a party, but it is only from the nature 
of the decree that we can judge that the objection was overruled, 
as 110 distinct ruling upon the point or reason for dispensing with 
him is stated in the report of the judgment.
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In Hemingway v. Fernanåes, the agreement was one to let to 

J. C. Harter and W. Harter certain lands for the purpose of the 
construction of a railway tp convey coals from the Harter's

the
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colhery, the Harters for themselves, their executors, adminis

tratörs andassigns, covenanting to convey 011 lliis railwayall the 
coal to be got from the eolliery and to pay the plaintiff two pence 
p-r ,0"10n a" coal 80 “nveyed. The Harters afterward sold and 
assigned the colhery, railway and the lands in question to the 
defendants who covenanted with the Harters to pay the rents and 

moneys reserved by this agreement and to observe the agreement. 
Ihe Harters were m possession ,of the lands and used the railway 
or several years, and after the assignment the defendants took 

possession of eolliery, lands and railway, and worked and used 
tlium for some three years, after which they began to carry away 
a part of their coals by another railway and refused to pay the 
two pence per ton on such portion. The bill sought to have the 
defendants ordered to specifically perform the Harter’s agreement 
and enter into a lease with the plaintiff. It was held that the 
covenants mentioned ran with the land and that the defendants 
as assignees.were böund by theni, and they were ordered to 
the tolls or dues
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exeente a lease containing the 
covenants, thus plainly treating them as not bound in every 
respect to assurne the position of the Harters, hut only to be 
bound as lf there had been a lease to the Harters and the defend
ants assignees of the lease and liable 
with the land.

011 all coal raised by them, but the 
pressly refused to order them to

on the covenants rullning

In Shaw v. Fisher, the plaintiff had sold shares 
broker to a person whose natne was not then given to him and 
the Rurchaser resold them througli the broker to another whose 

given to the plaintiff as that of the purchaser from him, 
and.yhe plaintiff executed a deed of transfer 
wlfo afterward refused

througli ahad
still

name was
as in
d his ’
cally
er of
iture
uled,
with

to the last purchaser
. . The plaintiff,
liaving learned all the circumstances, brought a suit for specific 
performanee against the first purchaser, but it was dismissed 011 
the ground that the plaintiff had accepted the second purchaser 
as purchaser from him, and the original privity of contract be- 
tween himself and the defendant 110 longer existed.

to register for the shares.

Nonc of t hese cases can 
the bill is now framed.

warrant the maintenance of this suit as
:t to 
’ the 
ter’s

I11 Denisonv. Fulter, 10 Gr. 498, the plaintiff and the defend
ant Fuller liaving entere d into a verbal agreement for the sale of

fe,fe
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lands by the plaintiff to Fuller.and the latte r having taken pos- 
session, received rents and profits and made improvements on the 
property, and having leased with right of purchase to the defend- 
ant Ince xvho had afterward agreed to purchase of Fuller, the 
plaintiff was held entitled to å decree for specific performance 
against Fuller. Ince was held to have so mixed himself up in the 
matter as to be a proper party, but it was Fuller only who was 
ordered to make payment to the .plaintiff.

If it could be found that this> defendant has been substituted 
for the original purchaser, there might be ground for holding him 
to be entitled to any purchase money paid ih the event of the 
plaintiff becoming entitled to a rescission without Blanchard be- 
ing made a party, but here it is shown that the defendant has 
never paid to Blanchard the full amount which he was to give for 
the in terest in the lands conveyed to him, and the defendant has 
also stated that he mortgaged the lands back to Blanchard to 
secure the unpaid portion of this amount. Now, if by the con- 
veyance to the defendant there was assigned the beneficial in terest 
in the purchase money aetually paid and ttye right to rescind the 
contract and recover that back in case of default by the plaintiff, 
a reconveyance of the lots by way of mortgage would eqtially 
operate to reassign such rights. Of course, so far as there is any 
claim upon the land by virtue of the mortgage, ttils might be 
dealt with by allowing the holder to be made a par ty-411 the mas
tens ofifice, but it appears to me that the holder of the mortgage 
may well have an interest in contesting the pläintifTs right to have 
the agreements performed either with or without compensation 
for the buildings, and that it is desirable that any such contest as 
this should be disposed of once for all, instead of being left to be 
reopened as between the plaintiff and Blanchard’s representatives 
after decree between the plaintiff and the present defendant.

Under these circumstances I think it best not to dispose finally 
of the question whether there must be a repayment of the portion 
of purchase money aetually paid. I will say, however, that the 
cases cited by counsel for the plaintiff to show that the defendant 
is not even entitled to a deduetion from the purchase money by 
way of compensation for the, buildings are cases where the waste 
or deterioration has occurred without fault of the vendor, and 
they cannot, therefore, govern the present case. Without ex- 
pressing an opinion upon the question of the plaintiff*s right to
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performance witli 
sation, I

a deduction from purchase money as cotnpen-
not . .,W0U d fS'm‘ily say ,hat in m7 0Pinion the plaintiff could 

o ask this, or that the account be taken on such a basis, on the 
as now fiamed. Upon this point I refer to Bowyer v. Bright, 

13 1 ri. 698; Ashton v. Wood, 3 Sm. & G. 436.
It is clear alsp-that if the plaintiff relies on a waiver ofa riaht

ofresctssion thecrcumstancesshowing this must be alleged in 
t ie bill. Modlen v. Snowball, 31 L. J. Ch. 44..

The ca.,se must stand over with leave to plaintiff to amend as 
It may be adv.sed, within one month, costs of former hearing 
and of amendtnent reserv-ed until further hearing of the cause or 
urther order. Bill to be dismissed without costs if not amcnded 

within the time mentioned.
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ourth lot mentioned in his evidence from which a building was 

removei, ot No. 318, and setting up such defence as to that lot 
as he may be advised.
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HORSMAN v. BURKE.

(In Equity.)

Qrna Timet.—Specific performance of covenant to pay off mort 
SaSe- Partits. Trustecs. —Relief over against cesluis ' 

o *Iue twstent. Evidence of parol agreement.

\
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. .,naC°"v=ya"ccof hn‘,the covenanted “to anve harmleas aml
fromal^LmsaLTZLZn^tiLerf/011811, eSeCU'etl ^ him am'

HM, ,. That afterdemand made by the tnortgagee for payment upon the 
grant,r, and before the grantor had paid any money, he could 
obtain specific performance of the contract.

2. The mortgagee would not be a proper party to such a bill.
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3. The grantee must rely upon the covenant and not upon any express 
or implied agreement to pay ort the mortgage.

The answer set up that the defendant purchased not /or himself but as the

L •

I ( agent and trustee for five qther persons. There was no proof of tlris fact other 
\lhan a redtal in a conveyance to which the defendant and two of the alleged 
ttstuis qtie trustent were parties.: I

was no evidence against the plaintiff.

2. That the atjswer coulp not be read as evidence against the plaintiff.

3. That the allegations in the answer might i te considered with a vicw
to directing further investigation into particular facts.

4. That as the cestuis que trustent lived ont of the jurisdiction, the
would not, in its discretion, allow further evidence to be given.

5- Qutere, Whether, in any case, the defendant would be entitled to 
have the tesiuisqtu trustent made parties.

1 his was a suit to compel specific performance of an agreement 
by the defendant to indemnify the plaintiff against a mortgage 
made by the plaintiff to one Lally of lands afterwards sold by the 
plaintiff to the defendant.

The purchase price of the lands was $1800, and when the 
parties came to carry ont the agreement of sale, only $ 
paid by the defendant, the latter then promising, as the plaintiff 
stated, to assume and pay off the mortgage which was made to 
secnre the principal sum of $800 with interest. As the mortgage 
was made only a few days before the sale, the interest accrned in 
the meantime was evidently disregarded. The conveyance was 
expressed in the d^ed to be made in consideration of J1800, and 
to be made “ subject to a certain Indenture of Mortgage dated 
the 14II1 day of February, 1882, and made betVeen the said John 
Horsman of the first part and Edmund S. Lally of the other part 
for securing the payment of the sum of $800 and interest at 10 
per cent. per annum." At the end of the deed was tlris clause, 
“ A"d the said party of the second part agrees to save harmless 
and indemnified the said party of the first part from the said mort
gage and all claims and demands in respect thereof. ’ ’ The mort
gage was really dated the ijth February, 1882, but in other 
respects it accorded with tlris description. 
usual covenant for payment by the plaintiff.

J. S. Hough, for plaintiff.

Mortgagee is not a necessary party, re Cozier, 24 Gr. 537.

Held, 1. That the conveyance1
■ ii
8
i

i

41

■ 1000 were

,

&
■

It corrtained the

V
!'•

ra;



IV. i88;. HORSMAN V. BURKE. 247
As to cestuis que Ineslenl being parties, Leacack 

3 Man. L. R. 645; Campbell v. Robinson, 27 Gr. 
v. Scott, 25 Gr. 373.

• W- H Culver and G. G. Mills, for defendant.
. v "efCn/dant a trustee. -»/rf». Proudfoot, 9 Gr. 484; TWft* 

v. Douglas, 15 Gr. 128 ; Exchange Bank v. 29 Gr. 270 •
f L- R- 9 E<1- '75; James v. L. R. ’6
n. 320; Lewin ott Trusts, 551.

Mortgagee should have been

v.. Chamtyers, 
634; Clarkson

8
the

ther
!ged

IT.

2 73 J Adam's Equity Pleadings, 542; Story's Equity "juri!p‘rudence,

or agreed to pay mortgage,Nothing to show defendant assumed 
Belmont v. Coman, 22 N. Y. 438.

As tl cestui qui trustent being necessary parties, Burt v 

2 Br°' C- 225 i Greenwood v. Atkinson, 5 Sim.
Madox v. Jackson, 3 Atk. 406; Wilkinson v. Fowkes, 9 Ha. . 
*93 > Lloyd v. Smith, 13 Sim. 457.

As to disclosure of trust, v. 3 Man. L. R. , 75.
J. S. Hough in reply. 3
Reiation of plaintiff and defendant is that of priitcinal and

Grret.^V- ”W'7VC\^

(■*9^* January, 7^7.)

connects the mortgage 
referred to in the deed ofconvey- 

me tliat this ettor gives rise only 
be explained by the evidence.

Upon the evidence it is clear that this clause was inserted for 
the purpose of carrymg out the agreement as to the defendant 
assunung the mortgage and, in my opinion the plaintiff must rely 

that, and not on any express verbal promise to pay off the ' 
mortgage or on any undertaking to pay it or indemnify the 
plaintiff against it to be implied from the taking of 
expressed to be made subject to the mortgage.

“ AcMrtnff1 fyui/y Pteading, Sth Ed. pp. 2, it is said,
A court of equity wtll also prevent injury in some cases by in- 

terposmg before any aetual injury has been suffered j by a bill 
which has been sometimescalled a bill quiatimet, in an alogyto

I to

ent
age 419;the

the

tiff
to

ige
lin

Killam, J.—The evidence sufficiently 
of 13th February with the 
ance, and it appears to 
latent ambiguity which

vas

1ind one
ted

to ahn can ;

irt-
irt-

a conveyanceler
the
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proceedings at the common law, wheré in some cases a writ may 
be maintained before any molestation, distress or impleading. 
Thus a surety may file a bill to compel the debtor 011 a bond in 
whicli lie has joined to pay the debt when due, whether the surety 
has been aetually sned for it or not; and upon a covenant to 
save harmless, a bill may he filed to relieve the covenantée under 
similar circumstances.”

VOL. IV.

This langage is adopted by Mr!" Justice Story in his Work 
" Equity Jurisdiction," § 730, aud at § 850 he says, “So courts 
ofequity will decree the specific performance of a general 
nant to indemnify, although it sounds in damages only, upon the 
same principles that they will entertain a bill quia timet.”

I11 Lord Ranelagh v. Haycs, 1 Vem. 189, specific performance 
was in this way decreeti of a covenant to indemnify against 
tain demands of the Crown. This is the leading case npon the 
subject, and it is accepted as authority by both of the learned 
writers whorn I liave mentioned, and by the present Lord Justice 
Fry in his work on Tlie Specific Performance of Contracts, and 
Ed. p.666, Champion v. Brown, 6 Johns Ch. N. Y. 398; Anglo Aus- 
iralian år c. Co. v'. Brilish Provident Society ,3 Gilf.52i;and Lloydv. 
Dimmaek, 7 Ch. D. 398, are authorities for the same principle. 
In the latter case LordRanelagh v. Hayes, was disapproved 
one point, but followed on the general principle.

I do not think it necessary to consider whether an action at 
law could be maintained dn this agreement of indemnity, before 
payment by the mortgagor. The remarks of Lord Redesdale and 
of Mr. Justice Story which I have cited show that it is not

on

necess
ary that actual damage should have been suffered to warrant such 
a suit in equity. The agreement is to save the plaintiff harmless 
i/nd indemnified against “ all claims and demarhb" in respect of 

' - - the mortgige. Actual demand for payment has b&en made upon 
the mortgigor; there is no evidence that this demand is illpkory 
or that th^mortgagee does not look to the plaintiff upon his 

Tljc plaintiff has made demand upon the defendant 
to fulfil his agreement of indemnity but the defendant has failed 
to do so in the only possible way, by making payment to the

cjvenai

mortgagee.

Th^re are, however, two objectidns for want of parties.

I
4

Sa
te

s
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n;T"'w ‘ÄSt™
party. The ordmary pr.nciple is that in suits for specific perfor
mance only the part.es to tlie contract are to be made parlies to
orities citedT ^ \ W/’ 3 My' & Cr- 63, and other auth- 
ontms cited by me m Real Estale (rc, Co. v. Måmort», 3 M.
; 1,6' Ifrthc SUIt 'verc for specific performance ofan exec-

Utory contract. for sale of the land to the defenda.it, under wl.icl. 
uwascxpresslypr0^^ that a portion of the purchase money 
wasto be pa.d to the mortgagee, the latter would not, under 
t ese authont.es be a necessary party. In many cases, in work- 

g out a decree for spec.fic performance it may be necessary to 
pay over port.ops of the purchase money to incumbrancers who 
are not part.es to the suit.

Raurson v. WeUcsUy, 6 L. J. N. S. r9., may seem at
' f °>;P“ed 10 th‘S VieW- “ is- howcver, to be noticed that 

although the party to rece.ve the money was not made a party to 
e contract, he was nan,ed to receive payment for the purposes 

f the contract and would take it as a trustee for the parties to 
apply .t for the purposes of the contract, and not in any wayasa 
payment due to him under a separate contract. I„ tlfe 
where a surety snes .0 compel the principal dcbtor to pay the 
crtd, or, there .sd.rect pr,v,ty of contract betwcei, the principal 
creditor and the surety aud there 
show that the surety

Ii/st

cases

are many authorities whicl. 
can sue the principal creditor to compel him 

to rece.ve, or even to enforce, payment. In such a case as the 
present, however, the contract of indemnity is wholly separate 
and d,st,nct fro,|the original contract under whicl, the principal 
.ndebtedness anses, there is no privity whatever between the 
origmal creditor and the party giving the agreement of indemnity 
and ,t docs not appear to me that the former should be drawn in- 
to a lit.gat.on ,n whicl, he has no interest and whicl, he has in nosössr e“pi 6’ "**» “

Then, the delendant States by his answer that he purchased 
for h.mself but as the agent and trustee offive other persons who 
advanced all the moneys paid, that he never had any interest in 
the purchase and never mtended to make hims^ersonally liable

not
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rorjlhe mortgage moneys, and that these other parties are liable 
to indemnify him, and he claims to have ihem made parties to 
the suit and ordered to indemnify him. The only evidence 
ofiered by the defendant in support of this contention is a deed 
of conveyance executed some two months after that from the 
plaintiff to the defendant, made between two of these alleged 
cestilis que trustent for the purpose of conveying the interést of 
one to the other, the defendant being a party to and joining in 
the conveyance which recited that he had purchased and held the 
lands as trustee ffir those two and others. It is clear that this 
deed can be of no^use as evidence against the plaintiff that this 

purchase was made in trust for these others. Upon the plaintiff’s 
evidence he dealt with the defendant alone in making the sale 
and knew nothing of |he purehase being made for others.

The defendant’s-answer is taken under oath, and it is claimed 
for him that the answer is sufficient evidence of these allegations 
of fact. The plaintiff filed the usual replication taking issue upon 
the whole answer.

It was distinctly held in Barrack v. McColloch, 3 K. & J. 113, 
that where an answer has been replied to generally, it cannot, 
except by consent, be read as evidence on the part of the defend
ant himself. This principle is adopted in Daniels Chanccry 
Practice, 5th Ed. p 743., In Williams v. Williams, 12 W. R. 663, 
Sir Richard Kindersley, V.C., is reported to have said that 
answer “ was evidence in this waythat unless a plaintiff could 
countervail it by sufficient evidence of two witnesses, or of one 
witness and of circumstances, which was as good as the evidence 

/ / of one witness, the defendant’s answer had that weight attributed
to it that the court would not make a decree against the defend- 

upon grounds which he by that answer positively denied. 
Under the new practice the answer might be read as evidence on 
the mere motion for a decree; but if it was on the cause the ans
wer was no evidence, unless the defendant had himself made 
affidavit verifying the truth of it, so that he might be 
amined on that affidavit which would inelude all the faets stated 
in his answer.”

Now, under the English practice an affidavit could be used as 
evidence; but under our practice, although the reason given in 
Williams v. Williams, for taking an affidavit, and not the answer,

MANITOBA LAW REPORTS. VOL. IV.
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horsman v. iiurke. ' 25* ,e as evidence does not apply here, the defendant 

cross-examination ,. being liable to
o , uPon his answer, yet the evidence is takpn

orally at the hear.ng and an affidavit cannot be used as evidence 
except by consent or by order of tlie court. Gen. Ord 14414/
th/re wtno swh ’ ^ ^ “"T k trCated as a" affidavit,’ 
tnere »as no such consent and no sncli order.

It would, however, appear from Miller 
C. 56, that the 
but as what

I
e
1 vf

v. Gom, 1 Y. & C. C.
conrt may look at the answer, not as evidence 

may regulate its discretion witli respect to the further 
iweshgahon of particular facts. And this appears to be all that 

wasdone .1, Campbell v. Dickens, 4 Y. & C. Ex. 
thougli the plaintiff was given leave to amend, it was clearlv not
I1" th;trTd thatthere *» evidence of ,he^“

nce of the claims of third parties whom the defendant songht 
o have made parties. It is to be noticed that in the last ® 

t.oned case the defendant’* contehtion was that third parties had
sui Tnd il6-86 t0,,hC ,,la"'tirr’S Which W0llld be affected by the ’ 

and “ ,sfmdellt that the conrt let the cause stand over for 
hC P."r!J0Se 0 eettmg further information upon that point I 

bere It ,s not for the protection of the third parties, but for !l,e 
benefit of the defendant himself that he seeks to have ihem add 
ed. hrom the defendant’* answer it would appear that ihese five 
a eged eestms que trustent reside in Hamilton, Ont. It is im 
possible to say into what expense and complications the plaintiff 
nnglu be led by mak mg them parties. I do not think that he 
should be occasioncd even the delay that would be ineurred bv 
jf do mg so. So far t],en, as the matter is one of discretion I 

T,k 1 ,at no further opportunity should be given to show the 
relations of the defendant to these parties. Whether the defend
ant woi, be entitled, upon proof of the allegationst «t a^r'

to have these others made parties, I do not think it 
consider.

s

17» where,

men-

necessary to

In my opinion there should be a decree declaring the plaintiff 
entitled to specific performance by the defendant of the contra J 
of mdemn.ty contained in the deed of convevance fmm 

1 £'! ^'he defendant> a,ld -he decree should order, as in

‘X . 7‘1 .Payn6ent by the defendant to the mortgagees
cost ofTuTt 3 mtereS‘ Payab'e U"der the "ortgage, and the

'

É
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<
RE KILDONAN & ST. PAUL’S ELECTION.

F
Abandoned Petition.—Costs.

A petition was filed, styled in the Electoral Division of Kildonan. After a 
preliminary objection lmd been taken on the ground that the name of the 
constituency was Kildonan and St. PnuPs, a new petition was served, 
together wilh a notice of abandonmcnt of the fojmer petition. This notice ‘ 
was styled in the Electoral Division of Kildonan and St. PauVs. Upo 
motion by the respondent that the first petition should be discontinued and 
that the petitioner should pay the costs incurred,
Iletd, 1. That sucli arf application could be entertained.

2. That, under the circumstances, the application could not be defeated 
because the summons was styled in the Electoral Division of 
Kildonan and St. PauVs.

3- Although the statute requires that two copies of the preliminary 
objections are to be left with the prothonotar.y, one for file and one 
for the petitioner, yet if one copy be filed, and one be served up 
the petitioner as provided by Rule 14, the petitioner cannot object.

4. Proceedings upon the sccoiul petition not stayed until payment of 
the costs of the first.

George Pattcrson for petitioner.

R. G. Macbeth for respondent.
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\28th Jtmmry, iSS7.]
Dubuc, J.—Ät the General Provindal Elections, held in 

December last, John McBeth was returned for the Élcctoral 
Division of Kildonan and St. PauVs.

O11 the 14th January a petition against his return was filed and 
served upon him the same day. I11 said petition the electoral 
division was referred to as the electoral division of Kildonan.

On the i8th January the respondent filed and served his pre
liminary objections to said petition.

, On the igth January a second petition against the return of 
the respondent, purporting to have been filed on the i;th 
January, was served upon him, with a notice attached therelo 
that it was substituted for the first petition. On the same day 
that it was served on the respondent, a notice was served upon

irre
thei
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the
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t
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in a 
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costst

1,



■*J2EHE33*8

1887.IV,
kildonan and st. paul’s election. 253

ZSSESs* hi" “*
On the 21 st January the 

calling upon the petitioners 
petition should 
should not 
reason

v
respondent took out 
to show cause why the said first 

nav tn J* d'SC0"tinUed’ and "'V the petitioners

a summons

the^eLCt:SSoV:tan':a,,orneyfor

grounds.— oojections to the summons on several
the

DivisioJ of Kildddnthat [hV''mm0,1SWa'S entit,ed in the Electoral
s-S-ää

to the said pe,L tt; the V‘ngSta‘ed ™ a“ached

llW first, I think the

Butof

second petition was substituted for 
was justified in entitling the

L of

respondent

in
»ral

md
ral

same
re-

2. It is objected, that

■n accordance with the Controverted Elections Act C S M
' 4’.SS- »+ 95 and .00. And it is contended that hem is no ' 

provsion m the statute allowing a judge ,0 make 
costs in any other case.
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lay an order for
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But t hese sections make provision only for cases when the 
petitioner himself applies to the Court for an order to discöntinue 
his petition. And there is nothing in the statute to pre ven t a 
respondent making thé same application when the circumstances 
justi fy it. I cannot see that the respondent should be deprived 
of his costs on that ground.

'i
ing:
con

I
A

und
shoi
stay
reco

1 :

3. The next objection is, that the preliminary objections 
against the petition for which the respondent is now claiming 
costs were not filed in accordance with the Statute, C. S. M., 
c. 4, s. 39, which provides that the respondent may produce in 
writing his preliminary objections, and at the same time file a 
copy thereof for the petitioner. It is argued that under said 
provision two copies of the said preliminary objections should 
liave been filed a onefor the Court, to remain on record, and the 
other for the petitioners.

O

The preliminary objections were filed and served in accord- 
with Rule 14 of the rules piade by the judges of this court 

to regulate the practice and procedure with respéct to election 
petitions under sections 12 and of the Controverted Elections 
Act. A copy of said preliminary objections was, served upon 
the petitioners and another copy filed with the protjionotary.

It is submitted that the said rule is not in accordftnce with the' 
statute and cannot prevail.

What does the 391b section of said statute requirtj

atice

Prim
B., 0 

to bec< 
should 
placed 
should 

The

? That the
respondent should produce his preliminary objections in the 
prothonotary’s oflice, and also a copy for the petitiqner. The 
rule says nothing else. 
section 39 in favor of the petitioner, by stating that the copy to 
be left for him in the prothonotary’s Office shall be served 
him. This the respondent has done, and the petitioners heré 
cannot complain of the benefit which the rule has conferred 
upon them. They have had more under the said rule than the 
statute has strjctly provided for, and the rule, by extending in a 
matter of procedure what the statute contemplated, is clearly 
within the powers conferred on the judges by sections 12 and 13 

, of the Controverted Elections Act.

It rather extends the provisions of

on
diet wai
Held, 1,

:
3.

Under the circumstances, I do not see why the respondent 
should not get his costs, ineurred in connection with the first 
petition which was abanduned as irregular.

This
by the^ 
but suei
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■ rhC resPondent/'n his summons, asks also that the nroceed- 
mgs in the second petition should be stayed until the costs in 
connection with the first be paid. .

As to that, as the respondent has his recourse for his costs
SSt Th f'ed, With the first l,etition- 1 do not think he 
should be entitled to liave the proceeding
stayed, until it has been shown that
recovered under the bond in question.

Order to go accordingly.

lien the 
)ntinue 
event a 
stances 
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the second petition 
the said costs cannot be
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PAISLEY v. BANNATYNE.

(In Appeal.)

Principal and Agent. -Power of agent appointed to receive money. 

to hernm, . , ^llle (jefendants), agreed to pennit the plaintiff

-»ÄÄirrrÄ:
was not deducted out of the

ry.

ith the

Ii, one of three executors
iat the 
in the 

The 
>ns of 
opy to 
^ed on 
•s here 
ferred 
m th^ 
g in a 
:learly 
nd 13

The improvements were made,, but the valne

action against the defendants personally, and not 
diet was given for plaintifl.
Held, I. That there being >o proof of a joint promise, the verdict 

except as to B.
a. That the receipt of rent by B. onty showed that he had 

receive the rent in

as executors, a ver-

was wrong

power to
money.

3. That an agent authorized 
only.

to collect a debt, can receive it in moneye
ndent 
e first

Thtswas an action for the value of certain improvements made 
by the|jhnnt,ff as lessee of the defendants, in reality 
but sned as individuals. The plaintiff relied executors 

upon a verbal agree- - V

'
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ment made with one of the defendants. The plaintiff obtained . 
verdict and the defendants now moved fora non-suit or new trial. 

W. E. Perdue, for defendants, showed 

An execntor has no right to bind his co-executor. Gore Rank 
v. Meredith, 26 U. C. Q. B. 237 ; Commercial Bank v. Woodruff. 
21 U. C. Q. B! 602.

Plaintiff cannot recover on the common counts, he cannot 
show a receipt from the executors. Atkinsim v. Bell, 8 B. & C. 
277.

VOL. IV.!
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"The 
but as 1 
undertal 

The
Hannatyi 
mitted t 
verdict a

fhe agreement should have been in writing, under the statute 
of frauds. Re Crowter, 10 Ont. TE 159.

Trustees have power to manage, deal with and dis|iose of the 
real estate, btjt no power to improve or btiild upon it. Vyse v. 
Foster, L. R. 8 Chy. 309, 7 H. L. 318; Bridge v. Brosten,
2 Y. & C. C han. 181; Mason v. Scott, 21 Gr. 629.

If there should be a non-suit against Mc Arthur and Truthwaitc, 
there should be one against all.
3 U. C. Q. B. 361.

Howell, Q. C., and G. Davis for plaintiff.
A joint tenant and a tenant in common are in differcnt posi- 

tions. Harrison v. Barnby, 5 T. R. 246 ■ Minson v. Ho/man,
4 Bmg. 564.

Commercial Bank v. Hughes,

1

:

ii If a man stands by and allows another to make certain im 

provements to his estates, he is bound to pay him. Ramsden v. 
Dyson, L. R. 1 H. L. 170.

As to necessit 
bergh, 5 Johns

:
i

Ityjor cony-act to be in writing. Prear v. Härden- 
. N. Y. 272; Bencdic! v. Beebee, 11 Johns. 145.

\_10th January, 1887.]

Wallbridge, C.J., delivered the judgment of the court. <a) 
McDermott, in his lifetime had demised

I:

to one Johnstone
certain building and premises used as .o-Jhotel in Winnipeg. 

The lease contained a

s

covenant against assigning or sub-letting 
without the written consent of lessor. Paisley desired to obtain 
an assignment of the lease, andwent to Bannatyhe to obtain the 
required con^t.^_M<:DermotÉgied between the making of the

EU

I
(") Present: Wallbridge, C.J.; Dubuc, Killam, JJ.
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defendants

obtaincd a 
new trial.

assignment, and appointed t hese

I Äta
It is contended by the plaintiff that 

obtaincd the assignment of tlie lease it .
I and Bannatyne that he should be allowed

! of that rom’ he°*h° iT^ *,.’°00; ll|)0" any expemiiture short 
ol that sum he.jhould pay an tncreased rent of « per cent and
hat he- the plaintiff, should be allowed to dit ’

» bccame dite from the 
The rent

l : I

rore Batik 
IVoodruff,

at or about the time he 
was agrecd between him 

to‘make improvements
ie cannot
$ B. & C

i/

he statute
uct the rent as it 

amount so expendéd, uijtil he'was repaid. 
-7T 855 Per month- Payable monthly. The plaintiff 

Withimln Vent hiTSelf °r SUbmitted t0 » distress to recover
ro me t M ’g°"the^ ‘° ha™il aPP'i=dasagainst the im

provements. Noreason is given for such paymentj but hegives usa
reason for paytng under the compulsion ofa distress,-that it was to 
get the d,stram,ng batliff ont öf his house. ft is proved he 
made improvements to the extern of the verdict, yet when be
mited for'wa 7h "7 by '3 >)er “»*■. »or when dis-

cen on L ^ f°r ‘he fe,,t inCTeased by .3 per
oent. on the improvements. Mr. Bannatyne, witi, whoin he
agreement is said to have been 
agreement ever was made.
wh!!,’eihCOndUCt °f thC partics immediately foliowing the time
wtth the" exhteement f “"T* *° haVe been raade i» inconsistent 
.... . the existence of such agreement as plaintiff contends for 
.1 his was, so far as Mr. Bannatyne 
of enquiry for a jury.

Plus suit is brougln against these defendants for the in,nr 
for 1979 ’ and the jUry have found i» the plaintiff'

The suitisnotbrouglu. against these defendants as executors 
but as indivtduals, and before any recoverv can he I,,/, 
undertaking of all the defendants m«t be proved J°

The evidence is sufficient to support a verdict against 
fennatyne though conflicting. It was a fit question to £ Z 

itted to a jury, and I should,not be inclined lo disturb the 
. | erdtet as against him. But I understand the plaintiff to insist

| I
>se of the 
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upon a verdict against all the defendants, and to refusc a verdict 
against Bannatyne alone.

This is an action on a contract. 
joiijtly upon a joint promise. There was no evidence, in my 
opinion, to be submitted to the jury against all three defendants. 
Bannatyne had no authority to contract on behalf of his co- 
defendants, and he ekpressly denies ever having done so. In 
order to maintain this action a joint liability must be proved. 
This was taken

The defendants are sued

as a ground for nonsuit, upon which leave 
reserved. If authority were wanting for Ahis justification, it will 
be found in Mänley v. Boycott, 2 E. & B. 46.

Besides this, the fact of Mr. Bannatyne having received the 
rent niight be held, by the acquiescence of the other defendants, to 
authorize his fcontinuance so to do. 
strued rnore extensively than to receive -the rent in money. An 
agent authorized to collect a ,debt

was Rt

//el

■ Re 1 

Per
Yet it .could not be con-

only receive it in money. 
Barker v. Greenwood, 2 Y. & C. Ex. 418. Sweeting v. Pearce, 
9 C. B. N. S. 534. It would not, therefore, ha ve been in the 
power of Mr- Bannatyne, under a general power to collect rents, 
to have agreed to take payment by improvements.

can
Per

In my opinion the verdict should be set aside and rule be 
made absolute for nonsuit.

i H
Verdict for plaintiff set aside and 

nonsuit entered. Duffi 
the g 
coun 
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REGINA v. PRUDHOMME.

Re NORTH DUFFERIN ELECTION.

(Bepore THE Full Court.)

ReC0Unt «f >*"°‘*-Man,tamus to County jMdre.-Ballots 
O jected to before Deputy Retur ning Officers

'* - —■ - -
AV Centre Wellington 'Eltction, 4, U. C. Q. B. 132,
Per Wai.i.hridge, C.J. Upon

the validity of ballot papers 
officers, quare.

not

ived the 
dants, to 
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Rearcc, 
ii in the ‘ 
r:t rents,

follöwed.
a rqcount sliould the. ,. ntX jutlge consider

not objected to before the deputy returning "

Per Kn.LAM, J. i. The return of a returnme officer is not •, , .

2. There being another remedy, viz., 
mandamus should not be granted.’rule be an application to the Ilouse, a

His Honor Judge Prudhomme a county court judge unon 
reeountmg ballots pol led at a provincial election lor North 
Dufferin refused to consider the validity of certain hillnt 
the ground that no objectio» had been n,ade to such ballot T" 
counted by the deputy returning officers a*t the close of the poT• nz sasstsr-»«”■* ~

1 he principal clauses of the stat 11 te 49 Vic 
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officer shall be final, subject only to reversal on a recount by tim
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back of the ballot paper, and shall be initialed by the deputy 
returning officer; and—(5) The deputy rettyning officer shall 
endorse “ Rejected” on any ballot paper which he may reject as 
invalid, and shall endorse “ Rejection objectéd to,” if an objec- 

i tjon be made to the decision. s 168. At the t i me and place 
J appointed, the said county judge shall proceed to recount all the 
llvotes or ballot papers returned by the several deputy returning 
|:ffij:ers, and shall in the presence of the parties aforesaid, if they 
attend, open the sealed packets containing:—(1) The used ballot 
i>apers which have not been objected to and which have been 
oöunted ; and—(2) The ballot papers which have been objected 
t» but which have been counted ; and—(3) The rejected ballot 
unpers; and—(4) The spoiled ballot papers, and no other ballot 
p|pers or counterfoi|s, and in recounting the said votes care shall 
be taken t hat the mode in which any particular elector has voted 

_slmll hot be discovered. s. 169 ss. (1) Heshall proceed to recount 
th| votes and shall verify or correct the ballot papers account, 
the count of the votes and statement of the number of votes given 
for each candidate, by deciding the objections without delay, and 
as they are made.

From affidavHs filed in answer to the application it appeared 
that the county judge had given a certificate of the result of the 
recount to the returning officer immediately at the close of the 
recount and therefore on the day preceding the day upon which 
the application was made. The Gazette also was prodpced to 
show that the result had been advertized as required by statute.

J. A. M. Aikins, Q.Q., and J. H. D. Munson, showed cause.
There should be no mandatory injunction to commantf the 

perförmance of a judicial duty, it can only issue for the perfor- 
mance of ministerial duties, King v. Justices of Farringdon, With
out, 4 D. & R. 736 ; King v. Yorkshire Justices, 34 W. R. 180; 
Williamson v. B ryans, 12 U. C. C. P. 275. ; Tapping on Manda
mus, 13.

The court has no power to Compel the county court judge to » 
exercise his discretion differently than he has done, Jcnkins v. 
Brecken, 7 Sup. C. 265 ; 49 Vic. c. 29 s. 154 ss. 3; also s. 169 
ss. 1; Harrison's Municipal Manual, 107.

The granting of this mandamus would be nugatory and useless, 
Tapping on Mandamus, 15.
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Before a mandamus can issue it must be shown that the duty is 
clearly established, Tapping on Mandamus, 293, 4, 7; Watts on 
Action and Defcnce, 376.

Formerly all questions affecting elections were decided by the 
legislature and the legislature has retained all these same powers 
except those which it has clearly delegated to the courts, May on 
Parliamentary Practice; (gth ed.) 732; Rs Csrttre Wellington 
Election, 44 U. C. Q. B. 132; Hodgje v. The Queen, L. R. 9. 
App. Ca. 132.

Mandamus will not be granted where tliere is any other remedy, 
Re Hamilton ån N. W. Ry., 39 U. C. Q. B. m.

Judge’s decision will not be inlerfered with, Ktngv. Yorkshire 
Justices, 34 W. R. to8.

/. S. Ewart, Q.C., in support of rule.
As to jurisdiction to issue mandamus to election officers, Re 

Centre Wellington, 44 U. C. Q. B. 132 ; Re Simmans ån Dalton, 
6 C. L. T. 588; Reg. v. Moll, 7 Q. B. Div. 575.

r

. Jurisdiction exists in analogous ecclesiastical matters, Reg. v. 
St. Margalet, 8 Ad. & E. 899; Reg. v. Canterbury, 11 Q. B.

483-
Expiration of time is no objection, Rex. v. Norwich, 1 B. & 

[Ad. 310; Rex. v. Carnarvon, 4 B. & Aid. 86; Reg. v. Rochester, 
1E1. B. & El. 1024; Rex. v. Thetford, 8 Easy 270; Rex. v. 
Carmarthen, 1 M. & S. 697; Reg. v. Pancras, 1: Ad. & E. 15; 

Mönmouth, L. k. 5 Q. B. 251; Rex. v. Bathurst, 4 U.

t

qeg. v.
C. 0. S. 340; McKenna v. Powell, 20 U. C. C. P. 394; Re 
Holland, 37 U. C. Q. B. 214; Re Allan, 10 Ont. R. no. 1 

\ Although the Office may be said to be full that is no objection, 
Bedford, 1 East 79; Rex. v. Bedford, (s East 356; Reg.

\J

Rex. v. 
v. Leeds, 11 Ad. & E. 512.

As to the distinction between a judge declining jurisdiction 
and 'deciding wrongly, Reg. v. Goodrich, 19 L. J. Q. B. 413; 
Reg. v. Monmouth, L. R. 5 Q. B. 251; Reg. v. Holl, 7 Q. B. 
Div. 584; McCullogh v. Leeds, 35 U. C. Q. B. 449; Re Holland, 
37 U. C. Q. B. 214; Re Allan, 10 Ont. R. no.

\a4lh December, 18861]

WallbridgX C.J.—An election for a member of the Legis- 
lative Assembly of Manitoba was held on the gth day of
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December, 1886, for the County of North Dufferin, at which the 
candidates were The' Honorable David Henry Wilson and 
Redmond Peter Roblin, Esquire. The deputy returning officers, 
immediately after the close of the polis, counted the votes and 
examined the ballot papers, as provided by section 154 of the 
Election Act of Manitoba, 1886, and afterwards, in pursuance 
of section 155, made up into separate packets, as directed by 
that section and the sub-sections thereunder, the votes given for 
each candidate, the rejected ballot papers, the used ballols 
which had not been objected to and had been counted, the ballot 
papers objected to but which had been counted, the rejected 
ballot papers, the spoiled baljpt papers, and otherwise com- 
plied with the suti-section to said section, placed the same in the 
ballot boxes, and delivered the same to the returning officer with 
a statement of the contents of such packets, and with thfe unused 
ballot papers entrusted to him, and transmitted the ballot boxes 
with the ballots and statement to the returning ofii

An application was made to the judge of the County Court 
who presided over the Court of Revision for the said electoral 
division for a recount of the ballots, who appointed a time to 
recount the votes, and gave notice to the candidates of the time 
and place at which he would

I
>

cer.

proceed so to do. He was then 
and there attended by the said candidates,and their counsel. 
The judge thereupon proceeded to recount the votes and ballot 
papers returned by the several returning officers and pro
ceeded to recount the votes and to verify or correct the ballot 
papers account, the count ot the votes and statement of the 
ber of votes given for each candidate, by deciding the objecti 
without delay and as they were made.

num-
ons

</
Reading this section alone, one would clearly understand that 

the objections which the judge Was to decide were those made on 
the recount before him, but on freferring to an earlier section of 
this Act, viz., to section 154, sfib-section 3, it is there declared 
that the deputy returning officer shall take nqte of the objection 
made by the candidate or by his agent and he the deputy returning 
officer shall decide any question arising out of the objections, and 
the decision of the deputy returning officer shall be final, subject 
only to reversal on a recount by the County Court judge or on 
petition questioning the election or return. Other sub-spctions 
direct how the objections shall be numbered and the endorsement

I
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on rejected ballots, &c.,. with other directions not necesSary to 
consider as no objection has been raised as to his conduct.

Section 155 declares that the deputy returning officer, at the 
completion of the counting of the votes, af^er the close of the 
poll, shall in the presence of the agents of the candidates make , 
up into separate packages, sealed with his own seal and the seals 
of suclr agents of the candidates as desire -to affix their seals, and 

'ätter haviiig complied with this section and sub-sections (of 
which no complaint is made), the deputy returning officers are, 
by section 156, directed tp place such packages in the ballot 

xes, and personally deliver the same to the returning officer.
Proceedings were in due time taken to procure a recount 

before the county judge presiding over the Court of Revision 
for the electoral division where the election has been held. The 
parties attended before the judge on the day appointed, at which 
time the duty of the judge is laid down as follows,—“ He shall 
proceed to recount the votes, and shall veri/y or correct the 
ballot papers account, the count of the votes and statement of 
the number of votes given for each candidate, by deciding the 
objections without delay and as thd£ are made.M

Viewing this section alone, I have 110 hesitation in saying that ^ 
every ballot paper returned by the different , deputy returning 
officers should have been recounted, and when objections were 
taken to any of them the judge should have given judgment on 
each one. I say this would have been my mode of proceeding.
Hut what do the w$rds, “ the objections,’! meah in the above 
sub-sedtion? The deputy "'returning officers åre direpted by 
section 154, sub-section 3, to take a note of any objection made 
by a candidate or.his agent or by any elector to any ballot paper 
found in the ballot box, and shall.decide upon any quéstion 
arising out of the objections, and his decision shall be final, 
subject only to reyersal on a recount by the County Court judge, 
or on petition, questioning the election or return. 
j The complaint here is that the County Court judge refused to 
consider and adjudicate upon the validity of ballot papers 
objected to before him, but which had not been objected to 
before the deputy returning officer; in other words, he decided 
upojii the impediment to his counting, and not upon the validity 
of the vote or ballot. Contrast the duty of the deputy returning

h\
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officer as pointed out. in sub-section 3 tp section 154, which is, 
to take a note of any objection and tö decide any question aris- 
mg out of the objection, and it is declared that his decision 
shall be final, subject to reversal in a recount by the County 
Court judge, or on ejection petition. ‘ 1

Then tum to head, “ Recount of Ballot by County Court 
Judge.” Section 169, sub-section i, says, the County Court 
judge shall proceed to recount the votes, and shall verify and 
correct the ballot papers account, the count of the votes and 
statement of the number of votes given for each candidate 
(how?) by deciding the objections, without any delay, as they 
are made. Can I say, beyond any doubt, the County Court judge % 

• '*as wtong in refusing to adjudicate upon any ballot objected 
to for the first time ibefore him? Ritchie, C.J., in Jmkim v. 
Brecken, 7 Sup. C. R 255, on a section very similar, says that 
“ the Legislature seems to have been very particular to provide 
that the candidates or their agents shöuld be present, or in their 
absence that the electors should be represented ; and the provi
sion seems to contemplate that matters in reference to the ballots 
should be then finally settled. Whether any such objection 
afterwards made is not too late is a question, in the view I take, 
there is no necessity for investigating or settling. Should the 
point, hereaftér arise in a case to render its determinatiln 
necessary, it wiH, in my opinion, be worthy of serious consider- 
atiorf.”

!'

:

I think I may well adopt the language above cited in its 
entirety.

The motion here is to compel the judge of the County Court 
to resume his recount and to pass judgment upon objections to 
ballot papers, which he refused at the investigation to consider.

a mandamus to inferior courts to give 
judgment, but will not direct what judgment such 
give.

|ji

This Court can direct

court shall

It is not, however, upon the ground that the judge has refused 
to adjudicate upon objections made to ballots, not objected to 
before the deputy returning officer, that I think the rule must be 
refused. The Legislature' of Manitoba have by “ The Election 
Act of Manitoba, 1886,” directs^ 
tions, and the officers by whom tit

the mattner of holding elec- 
se elections shall be carried

4



1887. 265REGINA V. PRUDHOMME.

out, the manner of counting by the deputy returning officer, and 
■ of recounting by the judge of the County Court; and this Court > 

might with just as great propriety be called upon to direct the per- 
, . formances of the duties by the other officers named in this Act as to

direct the County Court judge in his duty. The Legislature has 
always jealously guarded the holding of elections, and possesses 
the power to punish for disobedience or misconduct in thosé 
appointed to conduct them. 
delegated or parted with, except by the Acts passed by the 
Legislature, and except as in so far as parted with are yet retained. 
They have not thought proper to make this Court a Court of 
Appeal in cases of neglect of duty of these officers. They have 
full power themselves to punish for disobedience, and have 
delegated it to us. The jealousy with which they regard the 
interference of the courts is well laid down in the celebrated 
of Ashley v. White in Smith's Leading Cascs, vol. 1, 264.

The whole law in this case has been elaborately reviewed in 
the Court of Queen’s Bench in Ontario, under the statute from 
which the statlite of Manitoba was taken, and will be found in 
44 U. C. Q. B. 131, in which it was held, that a mandamus would 
not lie to a County Court judge to proceed with a recount of votes 
under their Statute 41 Vic. c. 6, s. 14, Ontario Act, deciding that 
it wah not within their jurisdiction so to do. And followi ig that 
decision, I think the rule for mandamus must be refused.

These powers have not been

%
not

case

I

' 1As we have arrived at the conclusion that we have no jtirisdic-
rvokedtion to direct the recount, and our jurisdiction has been i 

by Mr. Roblin, I think the costs should be paid by him.

Killam, J.—I concur in the opinion that this rule should be 
discharged.

Notwithstanding the very able argument of Mr. Ewart, I 
unable to accede to the view that the return of the returning 
officer should be taken as wholly void.

Under sub-section 2 of the I72nd section of the Election Act, 
the returning officer is to make his return within a certain tirne, 
“ unless he has received a notice from the county judge of 
recount of ballots, in which case he shall delay making his return 
until he receives a certificate from the county judge of the result 
of such recount, and upon receipt of such certificate the return
ing officer shall proceed to make his return.”

ani
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The statute provides for a referénce of tlie ballots to a judge 
for recount. He is evidently chosen for the purpose of exercis- 
ing judicial functions; he is not to be a mere ministerial officer. 
If he gives to the returning officer his certificate in proper form 
jof the result of a recount, it does not appear to me that the 
returning officer should be expected to inquire into the legality 
of the mode of exercise of his jurisdictioijt by the judge or whether 
it was fuily exercised. _ /

VOL. IV.

In Rex. v. Bathurst, 4 U. C. R. O. S. ^340, it does appear as 
if the conviction was treated as wholly void, but the report is 
very brief and there is no statement of the points discussed or thé 
grounds of the decision. On the other hand, in Re Holland, 37 
U. C. Q. B. 214, thp mandamus dirccted the Court of Quarter 
Sessions to reopen the complaint, antl in McKenna v. Powell>
20 U. C. C. P. 394, a mandamus was issued to direct the Court 
of Quarter Sessions to set aside its order of acquittal the convic- j 
tion or order being treatedxas qhly voidable. ^

In none of these cases, however, is there any question of the 
invalidity of anything done under tné convictions or orders. It 
appearsito me, upon the authorities and ptinciples upon which 

, my decision in Beenier v. Inkstety-g. Man. L. R. 534, was based 
jjjat warrants issued under thoss^convictions would have been 
sufficient to justify bailiffs in acting upon them, even if the con
victions should be treated as wholly void.

The other cases citcd do not appear to affect this view, but are 
principally authorities in favor of the view expressed by the c<gurt 

the granting of the enlargemeyit of this application that the 
rule might issue even after the lapse of the four days mentioned 
in the statute.

4

on

’
There is, however, another reason why it should not in my 

opinion be proper for this court to interfcre, even if it could be 
considered that the return was illegal and void for want of 
authority in the county judge to grant the certificate when and
as he did.

, The writ of mandamus is not a writ of right, but a high prero- 
gative writ; the granting of it is in a certain sense discretionary 
with the court. The discretion is, however, a judicial Äiscretion; 
and the exercise of this prerogative of the sovereign being now 
vest ed in the judges of her courts, the power must be exercised

1
i

Ii
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even less arbitrarily t han an absolute sovereign might feel 
ranted in exercising it. In this respect, as in others, the court 
“ has np more right to refuse to any of the subjects of the'sover
eign the redress which it is empowered to administer than to 
enforce against them powers not confided to it."{Tapping on 
Mandamus, p. 11).

Thus, where the case comes cleariy within the principles upon 
which the court ordinarily grants the writ, it cannot be refused. 
But when cases arise which to a cerlain extent involve those same 
principles, but witli which there are new circumstances connected, 
the court is often justified in considering those circumstances 
to modify the cases as to render it iinproper to -apply the prin
ciples which would be otherwise applicable. The court is then 
justified, exercising the prerogative not arbitrarily, hut in a judi- 
cial spirit, in refusitig the writ.

war-

so

It is ordinarily truethaf the writ is to be granted to command 
the performance ofa public duty, cleariy imposed by statute, in 
all cases where there exists no legal remedy. In this "instance, 
however, we are asked to interfere in a matter of a kind in which 
the court, until very lately did not attempt to interfere, and with 
which it has even lately attempted to interfere only under the 
circumstances and in the mode provided by the Controverted 
Elections Acts. No precedent for a direct interferenqe of the 
court in matters connected with the return of a member of the 
Legislature, otherwise than under those Acts has been found. 
All contests respecting matters directly affecting such returns 
were decided, before those Acts, by the House whose members 

being returned. The House of Commons of England has 
,„very jealously guarded its clatm to the exclusive determination of

were

such matters, and the courts have genqyally avoided any attempt 
to encybach- upon the jurisdiction and privileges which that 
House<has asserted in this respect. That the authority of the 
House of Assembly of this Province was originally the same" in 
matters relating to the return of its members as that of the House 
of Commons of England has not been questioned.

If this court should now declare void the return. in question, 
the House of Assembly might—and, indeed, it probably would— 
refuse to recognize the jurisdiction of the court. If the man
damus should issue, the return ing officer might refuse to pay any 
attention to any othermtificate which the county judge might

X ;N
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give, and it dges not appear to me tliat ovei liitn at any rate this 
court could exercise jurisdiction. Attempts to do so would in 
the end, almost inevitably lead in some case to a conflict with 
the House.

v I am not prepared to say tliat I would adopt so far the opinion 
of the Court of Queen's Bench of Ontario in The Centre Well-

I

i
1

1
t
jington case, as to hold that this court would in no case flnterfere 

to direct a county judge to make a recount of ballots under the
i v IElection Act. There would be very good ground for argument 

that the county judge is not made an election officer, as the 
returning officer, his deputies and clerks, but is na med as a judi- 
cial officer to whom those interested have a right of reference for 
the purpose of havipg furnished to the returning officer the data 
from which to make his return. It may be that lie should be 
considered as no more the officer of the House of Assembly or of 
the Provincial Legislature or Government for the purposes of the 
Election Act than for the purposes of exercising his ordinary 
jurisdiction as judge of the county courts, or of the sucrogate 
court, constituted by the Locäl Legislature, or of any other duty 
laid upon him virtute officii by a Provincial Act.

I do, however, agree with the view of the learned Chief Justice 
of Ontario in The Centre Wellington case, that The Controverted 
Elections Act does not in any way operate to affect this applica- 
tion. So far from being a ground for acquiescence by the House 
of Assembly in any action of this Coufy based on the assumed 
total invalidity of the return in question, it would probably be 
the rever-se, as the House might well say tKaf by that Act it, as 
one branch of the legislature, had pointed out the cases and mode 
in which this court is to interfere with the elections and returns 
of its members.

Jé has been admitted by counsel opposing this application that 
the court could, upon petition under that Act, entertain the 
objections now raised tö the validity of the return and even rev ise 
the recount of the ballots. Whether this is the correct view I 
would not like at present to deckte; as it is not necessary and as 
rio argument for the contrary/view has been adduced. When 
parties find it for their interestxo do so, it may be that arguments 
for the contrary opinion will be found.

But if the legislature has not, by the Controverted Elections 
Act, combined with the Election Act of 1886, given to this
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Coun authority ,odeal wilh these matters upon petition, then 
the House of Assembly must itself retain the authority, which 
apart from the former of these Acts it would have. It may be an 
unsa isfactory remedy, but in view of its retention by similar 
egislative bod.es, unt.l within a comparatively short period, as 
he proper remedy, itdoes not ajipear that this court would be 

just.fied in characterizing it as so far an inefficient remedy as to 
warrant the court in assuming a jurisdiction which the Courts of 
England never assumed when the House of Commons itself 
asserted an exclusive jurisdiction in such matters.

The ex.stence ofaspecific legal remedy is of itself generally a 
suffic.ent reason for refusing to interfere by mandamus, (.Tappi,,g

Cases, such as The Queen v. The Vestrymen of St. Fancras, 1,
■ & E. 15, Rex. v. Leeds, 11 A. & E. 512, in which the court 

has considered election v°.d and has granted writs of mandamus 
to compel the takmg ofsteps towards new elections, instead of 
malcmg the parties proceed by quo warranto have been thus 
decided on the ground that there was really no one in oflice to 
remove by quo warranto and that such a writ was really useless. 
Here no objectmn could be made to a proceeding under the 
Controverted Elect.ons Act, or by the House of Assembly itself, 
whichever would be proper, on the ground that the assumed 
return was really, m law, no return at all. Upon such proceed
ing the duly elected memberjcould.be declared elected 
election ordered, as might be found proper.

In my opinion therefore, any attempt to assume the authority 
which the court is asked to assume would be both unprecedented 
and unw.se, unprecedented in view of the subject matter : and 
miwise as tending to bring this court into conflict with the 
House of Assembly, which might be found 
privileges in this respect
transferred any such jurisdiction to the courts, even though the 
opposition to the action of the court sliould be based \ 
lugher ground than an objection to the mode of procedure.

The rule sliould be discharged with costs.
Dubuc, J., concurred.

or a new

|as jealous of its 
the House of Commons before itas was

noÅ,on
'

Rule discharged.e
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Re SHOAL LAKE ELECTION. a

Election Petition without prayer—Amendment. t
An election petition set forth certain corrupt practices and concluded as ^ 

follows“ Your petitioner alleges that by reason of one or more of such acts 
or practices the election of said C.E. H. was void.”
Held, 1. That these words did not constitute a

P
ai

for relief.Praj^r
2. That there could be no valid petition without a prayer.

O

3. That the petjtion could not be amended by adding a prayer; and it 
was dismissed without costs. fcb

b<
J. B. Mc Arthur, Q. C., for petitioner.

J. A. M. Aikins, Q. CIV. H. Culver, and G. G. Mills, for 
'respondent.

ru
tic

• {141)1 Marc/t, 1887.) *

Dubuc, J.—After the preliminary objections to the petition 
herein had been filed and served, a summons was taken out by 
the respondent to have them heard and determined.

One of the said objections is that the petition has no prayer. * 

The said petition goes on to allege certain acts and practices 
committed by the respondent against the provisions of the Elec
tion Act, and concludes with the 141b paragraph, which is as 
follows:

cc
as

m;
tic
set
fol
ter

“ Your petitioner alleges that, by reason of one or more of 
such acts or practices, the election of said Charles Edward 
Hamilton was void.”

Then follows the signature of the petitioner, T. Renwick.
On the return of the, summons, it was argued by counsel for 

the respondent that the document purporting to be a petition 
was not a real petition, as it contains no prayer and agks for 
relief.

The counsel for the petitioner, who showed cause, contended 
that the last paragraph of the petition showed the relief wanted 
and was sufficient. He^ebgmed that the petition complied with 
the requirements of section 5 and section 18 of the Manitoba
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Controverted Election Act, which sections 
tion should complain of, and there is 
requiifd.

Let us consider first, what petition is required under thé 
and the rules of Court made in 
whether the petition filed herein 
the Statute.

271

State what the peti- 
no mention of a prayer

Act
pursuance thereof; and second, 

is one within the meaning of

Section 5 says that an “ election petition ” is a petition com- 
plamtng of an undue return, or undue election ofamember, &c.; 
and section 18 States that the petition must in all cases complain 
of the undue election or return of a member, &c.

Section 17 enacts that the petition may be in any prescribed 
form; but if, or in so far as no form is prescribed, it need 
be in any particuly form.

Section 12 gives to the Judges of this Court

k
not

power to make 
rules to regdate the practice and procedure with respekt to elec- 
tion petitions, and section 13 says the rules so made and not in- 
consistent with the Act shall, until revoked, have the 
as the provisions thereof.

same force

I11 pursuance of the said sections' of the Statute, rules were 
made hy the Judges of this Court. Rule 4 says that “the peti
tion shall conclude with a prayer” ; and rule 5 gives 
scribed form for the petition and concludes with 
follows

a pre-
a prayer as

“ WheNfore yöur petitioner prays that it may be de- 
termined that the sa\d A. B. was not duly elected or returned, 
and that the eleption Vas void, &c.,” or as the case may be.

So that there is a prescribed form as contemplated by the 
Statute, and und^said section 17, the petition may be in that 
form, which means, I suppose, that any petition made in that 
form, or in a form to the like eflect, would be sufficient. It does 
not make it imperative that sucli exact form should be absolutely 
followed; but it is a direction that whatever else 
more or whatever

might be included in the petition, this simple form or a 
■ similar orie with material facts properly stated in it, should be 

considered sufficient to satisfy the Statute.
But as section 17 of the Act contemplates some given form of 

petition to be prescribed, and as the rules of Court which, under 
section 13, having the same force as the provisions of the 
Statute, have prescribed a particular form, which contains a

I
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prayer; and as rule 4 specially provides that the petition shall 
conclude with a prayer, I liave to hold that the petition must 
contain a prayer, and that a petition without a prayer is not a 
petition within the meaning of the Controverted Election Act.

Now, apart from the Statute, what is a petition ? »
Bouvier, in his Law Dictionary, defines a petition, “An in

strument in writing containing a prayer from the person present- 
ing it, called the petitioner, to the body or person to whom it is 
presented, for the redress of some wrong, &c.”

Wharton, in the Law Lexicon, speaking of petitions to be pre
sented to Parliament, after giving the heading, says the state- 
ment of grievances must then follovv and the whole must con
clude with a specffic prayer. He says:—“A petition in chan- 
cery is a written document setting Ibrth a series of facts and con
taining a prayer for the Hirection or order of the Judge to whom 
it is addressed. ”

The word petition itself, from the Latin petere, peto, to ask, to 
beg, to demand, means a prayer. And if the whole petition was 
composed only of a prayer, if the petition had simply said 
“ Your petitioner prays that, owing to the acts of corrupt prac- 
tices committed by A. B., the member returned, his said elec
tion may be declared void,” it would certainly be a real petition, 
which would empower the Court to try the issue raised. But a 
mere allegation or statement of various facts, however damaging 
to the party charged, without a prayer or demand for relief, 
cannot make it a petition.

Nonv, is the petition filed hereiri one within the meaning of 
the Statute ?

In support of his contention that it is sufjcient, Mr. McArthur 
quoted the Drogheda Election Case, 1 0’M. & H. 252, where 
the allegations of a petition are given without any prayer. But 
the reading of the case shows conclusively that the quéstions to 
be determined in that case were the substantive facts alleged in 
the petition, and not the prayer. The reporter cited only 

1 much of the petition as he found necessary to show what 
adjudicated upon by the Court, and he omitted the rest. The 
heading of the petition, the Court in which it was presented, the 
style of the cause, the name of the petitioner, were all omitted 
from the report, as well as the prayer. So the faet that, after J

so
was

!

!
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ill the al legation quoled in the report, no prayer appears, does not 

show that said petition had 110 prayer. No authority has been 
cited by the coimsel for the petitioner, and I have been unable 
to find any,.either in an election or in any other matter before a 
court, where, in acontested case, a petition without a prayer has 
been held a good petition. To illustrate that, Mr. Aikins cited 

the Westmnster Election Case, reported also in i 0’M & H 
89, without any mention of a prayer, while the report of the 
same case in ,9 L. T. N. S. 565, gives the petition in full, and 
it has a prayer in regular form.

ist
a

11-

it-
is

e-
In the petition fikdherein, it is evident that ... 

prayer. Thé r4th paragrät^imed to be equivalent to a prayer 
is nothing more than an allegation or statemeht of facts ii 
commences by the words, “your petitioner alleges,” and States 
that by reason of certain acts of the respondent, the election 
void. If it had »dded that he, the petitioner, asked the Court 
to so declare it, or any other expression or words implyine a 
prayer or demand for relief, it might have been held sufficient. 
But it contains none of the elements by which a ptayer might 
even be implied. It only alleges and States certain facts: and it 
is not for the Court, without being so asked, to find out what 
conclusions might be drawn, or what result might be derived 
from such facts, whether the petitioner wants any relief anH 
what particular relief he may desire, when he has not chosén or 
he has omitted to ask for ’

e- there is no
n-
1-
1-
ni was

to
is

b
a

g
any.

I 11 was also contended that the petition might be
adding a prayer, so as to give it the effect intended.

Rule 47 says that no proceedings under the Manitoba Contro- 
| verted E ectlon Act sha!l be defeated by any formal objections 

| But the deficiency in this petition is not a mere matter of
form. It has such a substantive omission that without a nraver 
the alleged petition is not a real petition.

Under an exactly similar rule. in Ontario, the Court held in 
the Prcscott Elechon Cast, 9 Ont. Pr. R, 48r, that the filingof 
election petition in the local Registrar's Office, L’Orignal, was not a 
presentation of the petition within the requirements of the statute 
which requires the filing to be at the head office, and that „ö 
amendment could be made to validate such petition. Hauartv 

said, “ I feel I have no power whatever to make any such

f,

amended by
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order. Iftheré is no petition legally presented, there is nothing 
which any order to amend can operate.

In Maude v. Lowley, L. R. 9’C. P. 165, the petition, Äed 
against the municipal election, complained of some irregularities 

- which had taken place in the north ward. The petitioner, after 
the expiration of the 21 days limited for the filingof the petition,

“ and the otheir wards.”

. on

-

sought to amend the petition by adding,
It was held tjhat the Court, (or a judge) had no power tö allow 
the proposed amendment.

C. P. D. 410, the Court seemsIn Aldridge v. Ifurs/, L. R. _
to have taken a more lenient view towards amendment in the 
body of the petition, and intimated that amemlments might be 
alkiwed by strikftig out, or adding, some allegations ; but it re- 
fuse<f to amend the petition by striking out, after the time limited 
for presenting it, that part of the prayer which claims the seat 
for the petitioner. t / «

With this view, what would the Court have said, if, as in the 
present case, the proposed amendment had been to add a prayer 
in full to a petition which had none whatever.

Under these authorities, and for the reasons above given, I 
must hold tl&t I have not the power to make the amendment 
asked liere, because, by so doing, the document filed herein on 
the i)th of January last, not being a petition within the meaning 
of the Act, would become a real petition. It would in effect be 
to allow a petition to be presented more than fifty days after the 
time limited by the statute for presenting petitions has expired. 

The summons should be made absolute, and the petition filed

i

■:

herein dismissed with costs.
Petition dismissed.
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ter Re LORNE ELECTION.

Electiott petition—True copy.
„ T^e lo|iovving variances between the original petition and the copy filed ■ 

person instead of “ persons”; “ places ” instead of “
McDonell ” instead of “ John A. McDonald ”
Heldy Immaterial.

The condition of the reccgnizance was as follows:-" The condition ofthis 
reeognizance is that John Hall shall aml well and truly pay,”
Held, Sufficient.

In the certificate ,tth= end of the reeognizance „„= of the anreties »as 
referredto as “the above naraed W. A. Baldwin," It should have been 

William Augustus Baldwin.”
Held, Sufficient.

T. S. Kcnnedy, for petitioner.
C. P. Wilson, for respondent.

jn,

ow

place ”; “ John A. ^ 
; “cause” instead of « caused."ms

the
be
re-
ted
eat

the
yer

>, I

ent {nth March, 1887.}
Dubuc, J.—ritts IS a summons calling upon thé petitioner to 

show cause why the preliminary objections tb the petition filed 
•“rem should not be allowed and the petition dismissed.

The objection taken and argued on the return of the summons 
that the copy of the petition served upon the respondent 

not a true copy of the petition filed in Court, and that 
variances in the reeognizance.

on
ing •
be

the
:d. was

wasiled
therewere some

The counsel for the respondent pointed out the following 
variances in the copy o^the petition and in the reeognizance:

'' In Paragraph I, jrd line, the original petition has the word 
“ persons,” whtle in the copy served the corresponding word is 

person.

2. In paragraph J, gth line, the word “ place ” is found in 
the original, while in the copy the corresponding word is 
“ places.

3. In paragraph K, ,4th line, the name of the member 
returned is referred to as “John A. McDonald,” instead of 
“Johp^V. McDonell.”

I

........ i*
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4. In paragräph Q, gth line, the word “ caused ” appears in 
the original petition, while in the copy the word 
found.

“cause" is

■“ The con-5. The recognizance has the following sentence 
dition of this recognizance is that John Hall shall and well and 
truly pay," which isalleged to be incorrect and without meaning.

6. In the certificate at the end of the recognizance, one of 
the sureties is referred to as 11 the above named W. A. Baldwin," 
while it should be “ William Augustus Baldwin.”

Mr. Wilson, for the respondent, contended that these vari- 
'ances are fatal; and he cited Brassard v. Langevin, 2 Sup. C.
R. 319, and re James Penrose, a petition againit his election as .

4^ . Ålderman for Wtlrd 3, in the City of Winnipeg, decided by the 
Chief Justice of this Court.

In Brassard v. Langevin, the petition had been dismissed 
by a judge of the Superior Court of Quebec, 011 the preliminary 
objections, on the ground that no certified copy of the petition 
had been served on the respondent. O11 an appeal to the 
Supreme Court, it was held that the judgment of the Court below 

the preliminary objections was final, and that an appeal would 
lie only from the decision of a judgeiwho has tried the merits of 
an election petition. But the report does not show what the 
variance was, whether there was one word, or one line, or one 
page omitted in the copy, or whether the sense was materially 
altered by the variance. So that case cannot be an authority in 
this matter.

[t

on

1 As ti the Penrose Election Case, it appears that in the copy 
‘ served,V full line had been left out. The following sentence,—

“ Prior t!) the said election, your petitioner had been duly 
T1' was made in the copy to read :—“ Prior to the saidnomina

election, your---------ated as a candidate.” It is easy to see that
by the said omission the sense was notably altered.

In looking for Énglish authorities, I found the case of Hodg- 
kinson v. Hodgkinson, 2 Dowl. 535, where, in a writ of capias, 
the word “Middesex" was written instead of “ Middlesex," 
the letter/being omitted in the copy served, and the varianceI )

/was held fatal.
This case, which followed Smith v. Crump, 1 Dowl. 519, was 

decided in T. T. in 1834, and in same Term we find two similar
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Carler, 2
4

Dowl. 671, where the wordsdecisioes: Street v.
“ Sheriff of Warwickshire ” wcre oaiitted ; and Barker v. Wee- 
don,2 Dowl. 707,. where “Sheriff of London” was written 
instead of “ Sheriffs of London.”

n
is

1-
But it seems that the Courts ivere soon inclined to relax from 

such strictness in regard to variances bet.veen copy and original, 
in writs of capias, for, in the following Term of

ul
?•

even3f same year,
M. 1., 1834, in Forbes v. Mason, 3 Dowl. 104, the word “the” 
and the word “by” were Ieft out in different parts of the 
sentencc in a writ of capias; and although it was argued that the 
form of the writ was one given in the schedule of an Act of 
I arliament, the Court held that the omissions were immaterial, 
and refused to discharge the defendanL

same
i-

[t

as
le

In same M. T. 1834, the case of Hodgkinson v. Hodgkinson, 

questioned and virtually overruled in Colston v. Berens, 3 
Dowl. 253. In that case the word “ Middesex had also been 
written instead of “Middlesex,” and Baron Bolland, on the 
authority oi Hodgkinson v. Hodgkinson, having ordered the dis
charge of the defendant, an application was made to the Cou» 
to amend the writ. Baron Parke said the writ could not be 
amended, But, as he stated, /the mistake could not jnislead, 
and he suggested to the counsel for the plaintiff to take a rule 
nisi for setting aside the order of Baron Bolland. The rule 
granted, Barons Bolland, Alderpon and Guernev concurring. 
On the return of said rule, 110 cauke was shown, and it was made 
absolute. 1
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1
In Sutton v. Burgess, 3 Dowfl. 489, decided in 1835, the 

following sentence in a writ of cäpias, “ if ske shall be found in 
your bailiwick,” was found ip the copy to read, “if se shall be 
found, &c.” It was held that the sense was not altered, and the 
objection was overruled.

In Hanna/i v. Wyman, 3 Dowl. 673, the word “plaintiff” 
used in the endorsement of the writ instead of the plaintiff's 

name, as prescribed in the form. This was held immaterial.

py

,ly
lid
lat

k- was
M,

In McDonald v. Mortlock, 2 D. & L. 963, decided ten years
later, the defendant was described in the original writ of capias 
as “Mortlock,” and in the copy served as “Mortlake,” A11 
application to liave the defendant discharged was refused, and/as

lar

nm
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Coleridge, J. said : “ This really seems to me to be earrying 
the doctrine of variance rather too far.’’

VOL. IV.
i

But the above decisions were before the C. L. P. Act, 1852, 
and in cases of capiat, where the libcrty of the snbject was in 
question. The procedure was then very strict and technical in 
its forms. Since that time, the courts, while still holdfng to the 
forms adopted by rules of practicc or prescribed by statu te, have 
aimed to regard with less favor such technical strictness, in order 
to dttermine the real matters of dispute between the parties. 

f And I have been ttnable to find cases since the C. I.. P. Act, 
1852, where proceedings were defeated for similar technicalities.

Let us now consider the variances on which this appjication is 
based. The first, feecond and fourth variances above mentioned, 
being the mere omission or addition of a letter in certain words, 
must, under Forbts v. Maston, Co/ston v. Berens, 'and Sutton v. 
Burgcss, be held absolutely immaterial, and cannot be enter- 
tained.

Asto the third one, being “McDonald” for “McDonell,’’ 
I think that, to give effect to it, would, in the words of Coleridge 
J., in McDonald v. Mortlock, be carrying the doctrine of vari- 
ance rather too far. Besides, there is also, as to that narne, a 
variance in the preliminary objections themselves. The member 
returned is referred to in said objections as “ McDonnell,” and 
he signed his name as “ McDonell," with only one n.

The same may be said of thesixth variance, “W. A. Baldwin” 
being written in the certificate of the recognizancc instead of 
“William Augustus Baldwin.” Here there is no real variance, 
no difference in the name or manner of spelling it, but merely 
an abbreviation, which abbreviation is the real sighature of the 
person referred to. The other two sureties bad signed their 
name in full: Charles Holland and Andrew Colquhoun, which, 
for aught we know, may be their ordinary signatures. The 
other surety, Baldwin, signed also his ordinary and genuine 
signature, with only the initials of his christian names, and the 
certificate, coming immediately after the said signatures, 
follpws:—“ Taken and acknowledged belore me by the above 
named W. A. Baldwin, Charles Holland, and Andrew Colqu- 
haun, &c.” I do not think this can be considered asasufficiently

i was as
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material variance, if a variance at all, to vitiate the proceeding, 
and to justify me in declaring it void and of no effect.

The other variance to be considered is the fifth one, where the 
words “shall and well and truly pay,” are found in the recog- 
nizance, while the form given in Rule 8, of the Rules made in 
regard to petitions under the Manitoba Controvertéd Elections 
Act, says:—“Shall well and truly pay." The only difference 
is in the word “and" which appears between the word “shall" 
and the word “well," in the recognizance. Can the interpola- 
tion of the word “and" there be said to materially change or 
alter the sense, or to so vitiate the document that it could not be 
enforced against the sureties on that account ? Does it, 
tended by the counsel for the tesponden t, render the 
meaningless? I do not think so. It is certainly useless, but it 
does not render the phrase senseless, nor does it really alter the 

It may be held ; lo be surplusage, or as reduntantly 
employed. But although very seldom used in that manner, I do 
not believe it could be held absolutely bad English, as I find 
example in the Imperial Dictionary where it was similarly 
employed in the following expression ; “ Thrones and civil and 
divine.”

In conclusion, I think I may safely venture to say that these 
different variances do not alter the sense, cannot be considered 
material, and, being only formal, are certainly covered by Rule 
47. which s.tys that no proceeding under the Manitoba Contro- 
verted Elections Act shall be defeated by auy formal objection. 

The objections raised on the argument shoutd be overruled.
Objections overruled.

279

as con
sense

an

i

1

\J
>



\
VOL. IV.MANITOBA LAW REPORTS.280

I

I
Re NORTH DUFFERIN ELECTION. ^

Preliminary objections.—Recognizance.—Justice of the Peagef— 
Amendment of security.

Itistices of the Peace have no authority or jurisiliction save that of the old 
“Conservators of the Peace,” and such as have been given tothem by staltite.

cognizance upon an election petition.r They have no power to take
A person voluntarily enlering inlo a recognizance is not estopped from 

denying its validity.
The praclice in England with refercncc to security for costs has not been 

imroduced into Manitoba.
If the security tipon an election petition be imperfect there is no power to 

permit an amendment of it or the substitntion of other security.
Upon a preliminary objection to a petition upon tbc ground that the recog

nizance tvas taken before a Justice of the Peace, the recognizance having been 
held bad the petition tvas disniisscd with costs.

)
(

J. B. Mc Arthur, Q. C., S. C. Biggs, Q. C. and C. P. Wilson, 
for petitioner.

J. A. M. Aikins, Q. C., IV. H. Culver and/. H. 
for respondent.

D. Munson,

[surt February, i887-\

Tavlor, J.—In this matter the respondent has taken twonty," 
of which, the seventh, has beenpreliminary objections, 

argued. It is as followsBecause the recognizance filed at the 
tvas not taken before, or acknow-

one
ii

time ofjhe filing of the petition 
ledged before, a person authorized by law to have the same taken 
or acknetvledged before him. The person before whöm it was 
acknowledged, tvas a justice of the peace. Neither the Manitoba 
Controverted Elections Act, nor the Rules of Court made in pur- 

“ suance of that Act, specify before whom a recognizance may be 
•taken. Counsel for the respondent say it was not necessary to do 

it could be taken before a judge, or before a commissionerso, as
for taking affidavits in the Court of Queen’s Bench.

1Every judge may take a recognizance as well out of term as in 
term, Edgcomb v. Dee, Vaugh. 102 j Hall v. Winckfiela, Hob.

l
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195- I he Con. Stat. Man.. . 35. s. 7, provides khat, ‘i The
commisstoners heretofore or hereafter appointed to take and 
receive affidavits and affirmations in the courts of the Prc- 
vince, shall be commissloners to take and receive all and every 
recognizance and recognizances which any person or persons may 
at any time desire to acknowledge or make in any action or suit 
depending in either of the said courts in such

C.

aL-

manner and form as 
IS according to law." Then section 11, of The Manitoba Contro- 
verted Elections Act, says, “ The various officers of the Court of 
Queen-s Bench shall, with reference to all electjjm petitions, have 
the same powers and be subject to the same duties and obligations 
as tf such petition were an ordinary proceeding within the juris- 
diction of the Court of Queen’s Bench.” Commissioners for 
taking affidavits are officers of the court, Arch. Pr. 7 • Frost v 
Haywant, ro M. & W. 673. It is, however, not necessary to 
consider, or to decide, what the powers of a judge, or ofeommis- 
sioners are, for if the recognizance here, taken before a juslice of 
the peace, has been improperly taken, I do 
statute gives me any power to allow an amendment, 
stitution of another security in its place.

To support the recognizance, counsel for the petitioner cites the 
s H"m'Uon Case,10 C. L. J. 170. That case arose on a Dominion 

election petition, and was decided while the 36 Vic. c. 28, I) 
was in force. No question as to the power of' a justice of the , 
peace to take the recognizance was, or cotild be, raised in that 
case, because Rule 23, of the Rules of Court, made in pursuance 
of that Act, provided that a recognizance might be acknowledged 
before one of the election judges, or the clerk of the Election 
Court, or before a justice of the peace in the country. The ques
tion diseussed and decided was, the power ofacounty justice of 
the peace to act within the limits of a city for . which a pnlice 
magi^trate had been appointed, in consequence of a section in the 
Municipal Act which limited the powers of justices of the 
in such a case. It

old
tute.

(
not see that the 

or the sub-
(son,

rantjt* 
been 
t the 
now- 
aken

itoba 
1 pur- : 
ty be 
to do 
iioner

peace
held, that the taking of the recognizance 

was not such an acting as was prohibited by that section.
was

Authorities were referred to in that case, to show that in some 
instances the aets of justices of the peace, done heyond the terri
torial limits within which they have jurisdiction, may be valid 
Against these Reg. y. Atkimon, 17 U. C. C. P. ,95, might be cited".

as in 
Hob.

F
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There, on an indictment for perjufy in an affidavit taken before 
a justice of the peace under an Act relating to Crown Lands, it 
was on the argument of a case reserved, urged for the prisoner, 
that no place was mentioned in the jurat showing where the 
affidavit was sworn, and it did not appear that it was sworn 
within the county of Grey, the county for which the justice of the 
peace had a commission as magistrate. For the Crowfl it was rot 
only contended, that. the evidénce showed it to have been 

V in that county, but it suggested, that the words of the Act 
being, “any justice of the peace,” this gave authority for ajustifce 
of the peace to administer the oath anywhere in the provintie. 
But Wilson, J., who delivered the judgment of the Court, after 
holding that the^dministering the oath was a ministerial act, in 
dealing with the argument for the Crown, as to the wording of the 
statute, said, “ It dhly authorized any justice of the peace to 

- administer the oath in the place in which he was a justice of the 
peace. The power is not conferred on the man personally, but 
on him where he holds his office, and there only can he administer 
the oath.” ^

Even if the decision in the Hamilton Case, and the authorities 
there referred to, should be considered as supporting the proposi
tion that certain aets which a justice of the peace may lawfully do 
within the territorial limits of his jurisdiction, will, under 
circumstances, be held valid, even when done beyond these terri
torial limits, they cannot be considered as sustaining the proposi
tion, that under similar circumstances, aets which he has no lawful 
authority at all to do, should be held valid when done by him, 
whether within or without the territorial limits within which he has 
jurisdiction.

Viner's Abr. Vol. 18, j). 165, is also cited, where it is said, that, 
“ Executors are not obliged to enter into recognizances upon writs 

*of error brought by them upon judgments obtained against them,” 
but, “ if a man will voluntarily enter into such a recognizance it is 
good at common law.” On looking at the case cited in support 
of that statement, Johnson v. Laserre, 2 Ld. Ray. 1459, it will be 
seen, that what the court was there dealing with was not, whether, a 

having entered into a recognizance before a person who had 
no authority to take it, was bound by it, but whether, a man hav-

MANITOBA LAW REPORTS.

swojrn

Ii

some

i;

man

ing enteied into a recognizance properly taken, for the due pro- 
secution of a writ of error, cotild after he failed in the prosecution

\
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of h,s wm, escape liability on the ground that he might have pro- 
secuted it without entering irito ariy recognizance at all. That a ' 
person voluntanly entering into a recognizance, is not estopped 
rora dtsputing its valtdity, seems clearly settled by Mc Far lam v.

, ’ U' C- C P- 496. There, the defendants, as sureties
ora debtor gave a recognizance of bail to the limits, and upon 

the debtor abscondmg, were proceeded against. The defence set 
up was, that the recognizance had been taken before a person who 
had no power to take it, and that defence they were held entitled 

)raper, C.J., said, he could not subscribe to the argu- 
inent, that the defendants by going before Joseph Allan, and treat- 
ing him as a commissioner, 
his authority. See also Carter 
in which a similar defence

fore
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tfter estopped from afterwards denying 

v. Sullivav, 4 u. C. C. P. 298,

were
in

the was set up.
1 he question then is, has a justice of the peace any authority 

to lake such a recognizance as the one now objected to ? Upon 
t e argument, a good deal was said on behalfof the petitioner, as 
to the powers of a justice of the peace at common law, but no 
authonties were referred to showing the existence of these 
or their extent.
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1 have exammed a great deal of old law respecting the powers 
0 justices of the peace, and now State the conclusions which I ' 
draw from my readtng. The subject is very fully dealt witb in the

Christian™Ume °f B'achlo"e's the edition by

By the common law, there were
the maintenance of the peace, custodes or covse, valöres pacis 
Sonic ofthese officers, were conservators of the peace virtuteofficii 
Of these the Sovereign was the chief, and so in our indietments 
at the present day, a crime is alleged to be “against the peace of 
our Sovereign Lady the Queen.”' Other conservators of the peace 

znrlvleoffic, were the lord chancellor, lord high steward, lord 
high constable, and all the justices of the Court of King’s Bench 
All these had jurisdiction throughout the whole kingdoin. The 
justices of the other courts, were conservators of the peace only in 
their own courts. Those who, without any office, were simpty 
and merely conservators of the peace, either claimed the jurisdic
tion by pre-enption, or were bound to exercise it by the tenure of 
their lands, or were chosen by the freeholders in full 
court before the sheriff.

wful
peculiar officers appointed forhim, 

: has

that, 
writs 
em,” 
: it is 
iport 
11 be 
ler, a
had
hav-

pro-
county 
j were

ition The powers of those officers who



V
:

VOL. IV. 'MANITOBA LAW REPORTS.284

conservators of the peace virtute officii, continue, it is said, to the 
present day, intact. The conservators of the peace, simply and * 
merely, have been superseded by justices of the peace. The 
latter are the creation of the 1 Edw. 3 c. 16, by which, parliament 
ordained, that, for the better maintaining and keeping of the peace 
in every county, good men and lawful, no maintaincrs of evil, or 
barretors in the county, should be assigned to keep the peace.

construed to be by the King’s 
2 c. 2. It was,

The assignment of these m|n 
commission, see 4 Edw. 3 c.. 2; 18 Edw. 3 st. 
however, by the 34 Edw. 3 c. 1. that they first received the style 
of justices. The powér, office, and duty of a justice of the peace, 
depend, Blackstqne says, upon his commission, which gives him 
all the power of the anci^it conservatprs at the common law, in 
suppressing riots, and affrays, in taking securities for the peace, 
and in apprehending and committing felons and other inferior 
criminals, and upon the several statutés which have created 
objects of his jurisdiction. So far as I can^ather from my read- 
ing, beyond the powers of the old conservators of the peace, which 
have just been mentioncd, justices of the peace have no authority 
or jurisdiction except what is given to them by some statute. 
And the reason for this, plainly is, that they had their origin only 
in the first year of Edward Third, which is within the time of 

So in Reg. v. Yirriiigtm, 1 Satk, 406, the court held,

was

mernory.
that no indictment lay before justices of the peace for forgery,
“ for their power is created by Act öf Parliament within time ot 
mernory, and they have 110 other authority than what is thereby 
given them.”

In Bunts /ustice, Vol. 5, (25H1 Ed.), p. 6, it is said, “VVhere 
any statute giveth them, (i.e. justices of the peace), power to tak#” 
a bond of any man, or to bind over any man to appear at the 
assizes or sessions, or to take sureties for any matter or.cause, they 
may take a recognizance. Yea, wheresoever they have authority 
given them to cause a man to do a thing, there it seemeth they 
have, in congruity, power given to bind the party by recogni£ance 
to do it.” Thcn it is added, quoting from Daltoiis Country 
Justice, “ But he can take no recognizance but only of such 

his office, and if he doth it seemeth to bematters as concern 
void.”

That express authority to take a recognizance is nccessary, is 
evident from Chamberhtin Sr Thoifs Case, Leon. 130, in which t

:
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a recognizance was sought to be upheld as having been taken 
before the Lord Mayor of London according to established cus- 
tom, but Gaudy, J., said, “ None shall take a recognizance but a 
ju dge of record, and a recognizance cannot be taken by prescrip- 

-*r-KTion.’ Even the power to take the recognizance of witnesses to 
appear and give evidence was first conferred by the 1 & 2 P. & 
M. c. 13 and 2 & 3 P. & M. c. 10. Statutes which enact that 
recognizances may be tnken before certain persons, seem all to go 
further than merely providing that they may be taken before 
them, and in terms confer express authority upon the persons 
named, to take them. Thus, 4 & 5 W. & M. c. 18, which for- 
bade the clerk of the Crown from exhibiting certain informations 
in the Court of King’s Bench, and the issuing of process thereon, 
before he had taken, or had delivered to him, a recognizance for 
the eflectual prosecution of the information, then proceeds,

which recognizance the clerk of the Crown, and also every jus- 
tice of the peace of any county, city, franchise, or town corporate 
(where the cause of any such information shall arise), are hereby 
empowered to take.” The 28 Geo. 3 c. 52, the first statute 
requiring security to be given on an election petition, provides in 
the 6th section, “ That the said recognizances shall be entered 
into before the Speaker of the House of Commons, who is hereby 
authorized and empowered to take the same.” Thé 7U1 section 
provides, that where the parties who are to enter into the recog
nizance, and their sureties, reside at a greater distance from 
London than 40 miles, they may, “enter into such recognizance 
before any of His Majesty’s justices of the peace, and His Majesty’s 
justices of the peace, or any of them, is and are hereby authorized 
and empowered to take the same.” All the subsequent statutes 
in England, bearing upon this subject, will be fourd to contain 
similar provisions.

1 he 4 Geo. 4 c. 4, the Act of the I^egislature of Upper Canada, 
to regulate the trial of Controverted Elections, required a recog
nizance to be entered into before. the Speaker of the House of 
Assembly, “ who is hereby authorized and empowered to take the 
same.” Then the 14 & 15 Vic. c. 1, the first Act as to the trial 
of election petitions passed after the union of Upper and Lower 
Canada, provided in section 14, for every recognizance being 
entered into beforeThe speaker or a justice of the peace, “ and 
the said speaker, and also every justice of the peace, is hereby
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empowered to takc the same.” So Con. Stat. Can. c. 9 s. 14, 
speaking of the recognizance being taken before the speakcr 
justice of the peace, says, “and the said speaker, and every justice 
of the peace, may take the same.”

Ihe Rules of Court being silent on this subject, under The 
Manitoba Controverted Elections Act, by section 15, the principles 
practice and rules on which election petitions touching the electi 
of members of the House of Commons are dealt with, are to be 
observed, but no Rules touching such elections have been made 
in this Province. That being so, the Dominion Act relating to 
controverted elections, must be res orted to, to find what is, in the 
absente of rules, to govern the practice. The 37 Vic. c. 10 D., 
is the act, and the 45U1 section provides, that until rules are made, 
“the principles, practice and rules on which election petitions 
touching the election of members of the House of Commons in 
England, are at the time of the passing of this Act dealt with, 
shall be observed so far as consistently with this Act they may be 
observed by the courts and the judges thereof.” By that Act 
security can be given only by deposit, so any English rules which 
deal with recognizances, and their execution, are inapplicable, 
and so can not be observed by the courts and judges, consistently 
with the Dominion Act. These need not therefore be considered.

Holding.as I do, that a justice of the peace has, in addition to 
the powers of the old conservators of the peace, which in the 
matter of taking security, do not seem to have extended beyond 
taking sureties of the peace, and bail for the appearance of crim- 
inals, only such powers as are conferred upon him by some statute, 
and there being no statute which empowers him to take a recog
nizance given as security under The Manitoba Controverted Elec
tions Act, I must hold that the recognizance now objeeted to, has 
not been taken, or acknowledged, before a person authorized or 
empowered to take the same, and is therefore void.

Petition dismissed with costs.
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14,
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Re EMERSON ELECTION,

Election petition.—Recognizance taken before
peace.—B ond without seals.—-Amendment.

An instrument in the form of a recognizance not under seal, taken before 
justicc of the peace, was filed as security for costs,
//i/d, 1. Irregular as a recognizance, {Be North Duffer in Election, 4 Man.

L. R. 280 followed); and invalid as a bond for want of seals.
2. That the court had no power to permit the substitution of pther 

security.

J. B. Mc Arthur, Q. C., and S. C. Biggs, Q. C., for petitioner.
J. A. M. Atktns, Q. C., and IV. H. Culver, for respondent.

{281/1 February, 1887.)

Killam, J. — The petition is filed under The Manitoba 
Controverted Élections Act, contesting the return of the respon
dent as the mun ber of the Legislative Assembly of the Province 
for the Electoral Division of Emerson. A number of preliminary 
objections to the hearing of the petition have been filed, ofwhich 
the only ones of importance at present are objections to the 
validity of the instrument filed as the recognizange. or bond"-" 
ret|uired by the zjrd and 24th sections of the statute.
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The instrument is in the form given by rule No. 8, of the rules 
regulating the procedure under the Act. It purports to-bear the 
signatures of the sureties, but not their seals, and to have been 
acknowledged before “ Robert Leslie Vickers, Justice of the 
Peace.” The objections are, in effeet, that the instrument is 
void as a recognizance because not acknowledged before any onc 
liaving authority to take a recognizance in such a case, and that 
it is not a bond because of not being executed under seal.

The first point was determinéd by my brother Taylor in the 
North Dufferin Case, under the authority of which the instru
ment must be considered to have no effeet as a recognizance. 
Upon the secotid point I expressed my opinion upon the argu
ment, and I have seen no reason to change jt.
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By section 23 of the Act, “ At the time of the presentation of 
the petition, the petitioner shall give security for the payment of 
all costs, chargesaffcl expenses that may become payable by him.”

N By section 24, “The security shall be given by recognizance or 
by bond in the stim,” &c.

By Rule No. 8 of the rules of procedure under the Act, “The 
recognizance or bond shall contain the name and usual place of 
abode of each surety, with such sufficient description as shall 
enable him to be found or ascertained, and may be as follows.”— 
Then is given a form, at the end of which are the vvords, “ Signed 
(Signa t ure of Securities). Taken and acknowlcdged by the above 
named, (names of sureties), 011 the 
before me.” 6

The authority tto make rules to regulate the practice and pro- 
c§dure is given by the i2th section of the Act, and by the 13H1 
section, “ Any rul^made in virtueof thenext preceding section 
and not inconsistent with this Act, shall be deemed to be with in 
the powers conferred by the provisions of this Act and shall, until 
revoked, havc the same force as the provisions hereof.”

It is argued for the petitioners that the effect of the statute and 
the rule is to make the instrument a statutory bond, without its 
being in fact sealed. It is not pretended that the instrument 
ever was actually sealed.

In Blackstone's Commentaries, Vol. 2 p. 340, a bond is defined 
as “a deed whereby the obligor obli ges himselt, his heirs, execu- 
tors and administratörs to pay a certain sum of money to another 
at a day appointed.” In Bouvier's Law Dictionaiy, this defin
ition is adopted verbatim. In Whartoris Law Lexicon, the 
definition is “ a written acknowledgment or binding of a debt 
under seal.” In Brown' s Law Dictiohary, it is “ a contract by 
spgcialty to pay a certain sum of money.”

In the use then of the word “ bond,” both the statute and the 
rule contemplate a deed, not a simple contract—a sealed instru
ment, not one merely signed by the sureties. Then, when the 
rule says that the “ recognizance or bond ” may be as follows, 

, giving a form, it is implied that the instrument is to be either a 
recognizance or a bond within ttie ordinary meaning of those 
words. The rule does not, except by the use of the vvords 
“ recognizance ” and “bond,” attempt to point out the method
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of acknowledgment or execution or tiie ceremonies attendant 
thereon.

of
It would require a much more clear enactment, either 

in the statute or in the rule, to make a merely signed instrument 
have the legal effect of a specialty.

1 here is then no valid instrument of security such as the statute 
requires.

of
i.”
or

'he
It has also been very strongly argued for the petitioners that 

tl)5y should now be allowed, in sorne way, hy filing a new instru
ment or otherwise, to reinedy the defect in the security, and it is 
with the gfeatest »regret that I finimyself unable so to construe 
the statute gs to derive from it authority for such a course.

Ihe petitioner’s counsel relies principally on the 7th, 8th, gth 
’ 1 Ith sections of the Act, as showing the authority for such a

of
tall

ted

coursv.ro-
$th By section 7, “ The Court of Queen’s Bench of this Province 

***% shall have jurisdiction over election petitions, and
over ali pro-

ceedings to be had in relation thereto, subject, nevertheless, to 
the provisions of this Act.”

iiin
itil By section 8 the subject matter is 

By section 9, ‘‘In all pro- 
ceedings had under the authority of this Act, the judge in term 
or vacation in chambers, shall have the same powers, jurisdiction 
and authority as the Court of QueeiTs Bench sitting in term, 
subject alwavs to the provisions of this Act." By section ii’ 
“ The various officers of the Court of QueeVs Bench shall, with 
rcference to all election petitions, have the same powers and be 
subject to the same duties and obligations as if such petition were 
an ordmary proceeding within the jurisdiction of the Court of 
Queen’s Bench.”

spöken of as a “ cause of action.”
md
its

led

her
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the iNow, in the first place it is to be noticed that the provisions 

of the 23rd and 24U1 sectionspf the Act are distinctly imperative. 
The time for giving the security is fixed as the same time as that 
of the presentation of the petition. The presentation of the 
petition is to be inade by delivering it at the office of the

ebt
by

the
:ru- pro-

thonotary. There is no qualification whatever in these provisions, 
authority expressed in those sections for altering the time or 

mode of giving security, no words in those sections themseives 
from which such authority
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can in any way be implied.

Then, it is to be observed that in the 7H1 and gth sections the 
powers, jurisdiction and authority given are expressly given
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“ subject to the provisions of this Act,” By the I2th and ijth 
sections, the, power to make rules of procedure is clearly confined 
to such as are not inconsistent with the Act.

fn Maxwellon Statules, p. 456, it is laid down that enact- 
ments regulating the procedure in the courts seem usually to be 
imperative and not merely directory.

A good exampie-jjf this is to bel found in the case of AV 
Larocque, 3 Man. L.R. 27,4, where oilr court held that the proce
dure provided by the statute relating qo partition of lands must 
be followed, and that Equity General Order No. 496, authoriz- 
ing a different mode of procedure than that prescribed by the 
statute was ultra vires.

The imperative nature of such provisions as to procedure is the 
inore clear in (t case ljke the.present, where the jurisdiction of 
the court is wholly derived from the statute, which at the 
time prescrihes a certain procedure.

The Controverted Elections Acts in force in Canada and the 
different Provinces, under \hich election petitions are now tried 
and determined in the courts, were plainly modeled 011 the 
English Act, 31 & 32 Vic. c. 125. Not only the principle of the 
change of forum, hut also the varions details are largely taken from 
that Act. By the English Act, the security was to be given by 
recognizance or by a deposit of rnoney at the time of the ]) 
ation of the petition or within/three days thereafter; the respon- 
dent was given five days fromjservice of the petition to object to 
the recognizance on the groutjd that the sureties or any of tliem 
were insufficient, or that a su/ety was dead, or that he could not 
he found or ascertained from want of a sufficient description of 
him in the recognizance, or that a person narned in the recogniz- 

had not duly acknowledged the same. The Act then further

■

>

1
resent-

ance
provided that if an objection to the security should be allowed it 
should be lawful for the petitioner within a prescribed time, not 
exceeding five days, to remove such objection by a deposit of such 
a sum as the court or officer having cognizance of the matter 
should deem sufficient.

t
t
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h
In Pease v. Norwood, L. R. 4 C. P. 249, objection was made 

to the recognizance on the ground that the sureties were also 
petitioners, and, this objection being allowed, the question was 
very fully considered and diseussed whether this defeet could be
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I3th remedicd. From t hat report it appears that under the Acts 
, previously in force with reference to the trial of such petitions 

before Pari,amentary Committees, if upon examination by the 
proper officer the recogmzance was found either invalid 
sufficient for any cause whatevgr, the defect could 
remed ied and the court

fined

nact- 
to be

or in
nöt be

... ,,, of the opinion that unless the
ohjection could be brought within ohe of the classes specifically 

/ mentioned by the Act there was no way of avoiding it The * 
conclusion come to was that the objedtion was really one to the 
suffieiency of the sureties within the meaning of the Act, and on 
that ground the petitioners were allowed to supply the defect by 
a deposit of money. Wliile this case is, tlien, not 
decision that an 
or an

seeme
»f Ké

must 
loriz- 
y the

express
enlargement ot the t i me for giving the security 

opportunity to supply fresh security in case ofaviefect 
be allowed unless distinctly proyided for in the statute vet ■ 

the reason,ng of the learned judges both upon the statute itself 
and from the law existing before that 

’ conclusively that none of the

is the
311 of
same

can-

statute appears to show 
powers of amendment which the 

exerctses in ordinary snits can be invoked to supply any 
defect in the security. It is true that Montague Smith, J points 

, out that’from the Siving of the power to supply the defect in 
certain classes of cases, there may be inferred an intent not to
r/ 0t,herCaSeS' yet 38 the is not relied on as distinct 
Imtdutg authonty but only for the arguments of the judges and 
the light wluch they throvv on the whole question,. this does not 
detract from the value of other portions of his remarks and tliose : 
of the other judges as bearing upon the whole subject.

Somewhat similar remarks are applicable to Wheelcr v. GMr 
3 Sup. C. R. 374, a case under the Dominion Controverted 
Electtons Act. The 4Sth section of the Supreme Court Act gave 

appeal to the Supreme Court from the decision of a judge un- 
on an elect.on petition, requiring the clerk of the court of thich 
the judge was a men,ber, on receipt ofa deposit, to make upand 
transnut the record of the case to the Registrar of the Supreme 
Court, wlio was tlien to set down the matter of the petition for 
hearing by the court at the nearest convenient time, the section 
then gomg on to provide that “ the party so appealing shall 
thereupon withu, three days, or such further time as the judge 
wlio tried the petition may ailow, give to the other parties to the 
said petition afifected by the said appeal, or the
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neys, “ &c.,” notice in writing thatthe matter of the petition has 
been so set clown,” &c. The appeal was set down but the notice 
of the setting down was not given within the prescribed three 
days, and the time for giving it had not been extended by the 
judge. On motion of the respondent the appeal was struck out 
of the list of appeals. Then, subscquently, the appellan t applied 
to th&jpdge whjo had tried the petition for,and obtaincd from him, an 
extension of time for giving the notice. Upon motion by the re
spondent to dismiss^ie appeal on the groundofdelay in the prosecu- 
tion, and that the judge had under the circumstances no power to 
make the order for extension of the time, the Supreme Court held 
the order to be one xyithin the åuthority of the judge under the 
statute and that he alone had by the statute the right to determinc 
whether the extension should be given and the Court could not 
interfere witti his order.

Now, df course, there was in the statute an express åuthority 
given to one judge to extend the time, which would assist in 
determining the intention of the legislature to have been to 
exclude the åuthority ofany other judge or court tö interfere; 
but the decision was put upon tha plain ground that the jurisdic- 
tion of the court was purely statutory, that no discretion was given 
|)y tlie statute to dispense with its requirements, and that the giv
ing of the notice, either within the.three days or within a furtf)er 
time to be fixed by a certain judge, was a condition preceden t 

i- to the hearing of the appeal.
tn Pease v. Norwooii, several of the judges expressed the 

opinion that the giving of the security in the mode provided by. 
the Act was a condition precedent to the right to proceed upon 

me that Wheeler v. Gibbs, is a dis-

|

the petition. It appears to 
tinct åuthority that such‘a condition cannot be dispensed with. 
In the latter case the appellant endeavored 011 the first motion to 
support his appeal upon the 69H1 Rule of the Supreme Court, 
providing that “ no proceeding in the said Court shall be defeat- 
ed by any formal objectioil," but the objection was held not to 
be a formal one, nor to be one to which the rule could apply as 
the judges were limited to making rules not inconsistent with the 
Act. This directly meets the argument that the similar rules of 
this Court, Rule 47 under the Controverted Elections Act, and 
General Rule No. 9 can authorize any amendment in the present
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he fallacy at the bottom of the ivhole argument for the peti
tioners iipon this point lies in the assumption that the 
would, in any case, have an inherent authority to disregard 
statutory provisions as to procedure. The matter stands on no 
different ground because it arises under an Act having reference 
to the trial of petitions against the return of parties 
of the Legislative Assembly.

The position would be just the same were such a system of 
procedure distinctly provided with reference to any other cause 
or kind ofaction or proceeding wliich a statute might give the 
rourt jurisdiction to entertain. I have asked counsel for the 
petitioners to furnish me with authority to show that in any other 
class of cases where ar condition precedent was as impératively 
imposed 111 matter of precedure the court could relieve against its 
non-performance, but none such has been furnished. .

In the Prescott ElectbnCase, 9 Ont. Pr. R. 481, Hagarty, C.J., 
said, that lf the petition were legally presented and before the 
court he would willingly make any reasonable order or arnend- 

, ment in his power to enable the matters complained of to be 
investigated. But he left it wliolly undetermined what 
ments would be within his power.

In the Monck Election Case, 32 U. C. Q. B. 155, the judgeat 
the trial having amended the petition, this was held by the court 
to be within his powers under a clause similar to the 6oth section 
of our Act. But there

court
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s given

further 
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I1was upon the files a petition åttacking the 
return, and in the present case we have a wholly invalid instru- 
ment practically none at all-and the only amendment that could 
be made would be the substitution of an entirely new one. The 
objection is one that goes to the very root of it. It is as if a 
paper had been filed in no way questioning the return ofa party 
as a member and it were sought to call that a petition under the 
Act and to invoke powers of amendment to make it one.

In the Stup,d Election Case, 20 L. T. N. S. 237, it was held 
that orders for certain particulars and for the inspection of cer- 
tain vouchers could be made, under a clause similar to the ?th 
section of 01/r Act, Blackburn, expressing the opinion that the 
clause gave the judges power to make orders with respect to elec
tion petitions in conformity with the Common Law Procedure 
Acts. But these orders were made in
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by the Controverted Elections Act Åself, and were in no way 
inconsistent with the provisions of the Act.

North York Election \Casr, Hodg. Elec. Ca. 749, under 
the Dominion Controverted Elections Act reqniring security to 

Sidte given by deposit of $1000 in gold coin or Dominion notes 
with the clerk of the court in which the petition was filed, the 
deposit was offered to the registrar of the Court of Chancery and 
by his direction it was made through the accountant of the court 
according to the usual method of paying moneys into the court, 
and this was held sufficicnt. It was as if the registrar had told a 
clerk in his office to take it or the petitioner to place it 011 a par- 
ticular desk in the office of the registrar. It was not importan t ) 
that the registrar should take the iiotes or coin into his own 

hands.
I11 the Shrewsbury Election Casc, 19 L. 1. N. S. 499, a 

motion was made to strike the petition off the file on the ground 
thåt the returning officer, whose dbnduct was complained of, had 
not received notice of thé petition or the rccognizance, and that 
notice of the narne of the town agent had not been given hy the 
petitioner. The statute provided that where the petition com
plained of the conduct of the returning officer Im^ould be 
deemed to be a respondent, and it also provided th^ptotice of

*94

I11 the

:

V

t 4,

II
I
I
1

the presentation of the petition and of the nature of the security 
and a copy of the petition should be served on the respondent 
A rule of court, under the Act required that, with the petition, 
there should be left at the office of the master a writing giving 
the name ofan agent authorized to act for the petitioner, 
address at which notices addressed to the petitioner could bc left.

S

b\
or an A

I
'l’he objections were overruled by Martin, B., who thought 

thern “ formal objections ” under a rule such as the 69U1 Rule of 
the Supreme Court and the 47th of

It is to be noticed, however, that the application
Election Rules already tl

bimentioned.
was made on behalfof the sitting members, as to wliorn the first 
objection was clearly a formal one. If the objection had been 
taken by the returning officer, who alone would be affeeted by 
the omission, no doubt the same eflect would have been given to 
it,, so far as he was concerned, as would be given to an objection 
made by the sitting member whose return was petitioned against 
for want of service on himself. The case is not an authority

Cl

ca

V su
is
at
tln

ti f.i J m ii,
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sliowing what would be the effect of the omission if the objection 
were made by the party not served, though entitled to be so. J

Then the form of the rule requiring the name of the agent or 
the address of the petitioner to be given showed that the petition 
shoiild not be dismissed for

way

ider 
[ to

non-Gompliance with it, for it wént 
on t0 State what should be the effect of non-compliance.-that 

.fno such wnting be left, or address given, then notice of 
objection to the recognizance, and all other noticesand proceed- 
!"gS’ 'nay 1,0 glven by stickin6 up the same at the master’s office ’ ’ 
rhe objection might then properly be called a "formal objec
tion, ,f, indeed, it could be called a valid objection in 
respect, whether of form or of substance.

the

ild a 
par- 
rtant \

In the present case the objection appears to me to be clearly 
one of substance, and not in any way one merely of form, though 
it is one which ought not nccessarily to be a fatal one At pre 
sent ! can, unfortunately, find nothing in the statute warranting 
lne "i “ttcmpting to do anything but give full effect to it. 
as I havc said, only with the greatest regret that I have come to 
, conclusion, as I have no reason to doubt that the petitioners 
have proceeded 111 good faith to invoke the jurisdiction given to 
the court to in vest,ga te a complaint of great public importance 
In saying this I do not 
cver

>9» a

1 had 
that

d be 
:e of 
:urity 
den t. 
ition, 
iving 
or an 
e left. 
ought 
ule of 
I ready 
mation 
e first 

been 
ed by 
ven to 
ection 
igainst 
thority

It is,

. , mean t0 suggest that any evidence what-
- - of the truth of the charges against the resjxmdent has been 

given or that I have any reason to suppose them to be true. I 
merely say that it is unfortunate that in 
be pre vented from

any case parties should 
....... J havlnS such complaints fully investigated.
All that I can do, however, is to administer the law as I find it. 
For me to assutne, under color of the statute, to exercise a power 
not given by it would be as ieprehensible a bréaeh of the law as 
any act with which the respondcnt is charged. I trust, however 
that as attent,on has been drawn to the subject some cl,ange will 
be made 111 the law, under which the judges may have somc dis-
ca!es°nary aUth0n‘y 10 reI‘eVe against such defects in proper

V ™ere was some discussion as to the effect of the allowance of 
such an objection. It appears to me that the only logical result 
,s that the petition must be dismissed. The statute requires that 
at the same time at which the petitioner presents his petition to 
the court, lie shall give the security. Not having given the
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sccurity the court, 011 £his being brought to its notice, must
The order should be that

on

its pa»t refuse to receive the petition, 
the gth, 6th, yth, 8th, 9U1, and roth tibjections be allowed, -and 
that the petition be dismissed with

1

:!
Pctilion dis misseds

REGINA vs. BLACKSTONE.1

I Forgery—Extradition.
Forgery is the falsely making or altering a document to the prejudice of 

another, hy making it appear as the document of that person. A simple lie, 
reduced to wriling, is not necessarily forgery.

Consequently where a 
books under his control, for the purpose of enabling him to olitain money ol

the bank improperly,
HM, That he was not guilty of forgery.

/. Ii. Mc Arthur, Q■ C., and J. Denovan for the prosecution. 
II. M. Howell, Q.C., for the prisoner-

bank clerk made termin falsc entries in the bank

[ i8th Febmary, 1887.]

Wallbridge, C. J.—The prisoner Jras been charged before 
me with a number ofacts, eachof which, it isalleged, constitutes 
the crime of fcrgery. The prosecutors have elected to proceed 
with three and abandon the others.

The prisoner was a clerk in the Canal National Bank of Port
land, in Maine, one of the United States of America.

that of discount clerk. The

il
i

1. The duty assigned him 
directors meet every morning at ii o’clock and direct what notes 
or bilis, submitted fot discount, shall be discounted. These 
notes and bilis, when approved of by the Board, are taken to the 
discount clerk, and it is his duty to assign a number to each 
note and to enter this number in his ledger, together with the 

of the parties primarily responsible, the endorsers, where

was
n I
I

i
names

1
(|jU l

1
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payable, the dale of maturily, ihe number of days the 
bill has to ri/n, the discount taken, and the 
otlier partidulars not

st on 
: that 
, and

note or 
net proceeds, with 

necessary to be recited. This book is 
called the di&ount ledger. The first charge investigated 
qase of this description. The entry was entirely fictitious 
sucli note having been dirccted to be discounted, and the entry 
entirely false. It is explained in a letter written by the 
pnsoner to Elias Thomas, Esq., the Vice-President of this Bank 
that bycarrymgthcamountofsuchanoteto the credit ofacustomer 
and by getting a cheqae from such customer 
correcting what lic described to such customer as an entry by 
mistake, the bank books vvould be balanced.

The second charge'consisted in entering in the book called 
icklcr, the particulars as to date, when due, 
nrties, to a pretended note. These entries'
;iade from the discount ledger, and it was the duty of the 
Jnsoner to make the entries both in the ledger and also in the 
tickler. The particular entry complained of is that the prisoner, 
in the State of Maine, with intent 
make a false entry and account,

was a
1 issed'. no

under pretence of

amount, names of
were supposed to be

dice of a
to defraud, did feloniously 

_ A „ pageof“Nov. 13,1886,6910,
note, A. R. Mitchell & Co., A. A. Carter & Co., endorsers, 
$875.16, due Dec. ijth." This entry wascopied again on page
Jec. 13. It is this latter entry that is complained of. This is

simply an entry showing that this note of A. R. Mitchell & Co 
endorsed by A. A. Carter & Co., fell due.on Dec. ,3.

The next

e bank 
oney of on

mtion.

complaint is that the prisoner, 011 the 4th November 
1886, did feloniously and for the purpose of fraud, forgea certaiii 
written instrument, document 
following :

belore 
it i tutes 
irocced

or thing, written of the tenor

58.14.

\ November 141b, 1886.f Port-
In favor of

Hill, Clarke & Co.,. The 
it notes 

These 
1 to the 
0 each 
ritli the 
, where

To N»' 3403-

1 This paper is what is commonly called the 
check. counterfuil of a

Upon these three charges the evidence has been 
crime was

taken. The
committed in the State of Maine, one of the United 

States of America, and the prisoner has been arrested on charges

(

■
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offorgery committcd therc. The object being to have him com- 
mitted to gaol, with a view to his extradition. The question is 
not whether the prisoner has or has not committed a crime for 
which he could be punished by our ,aw, if committcd here, but 
whether he has committed a crime for .which he can be committcd 
for extradition, and sent ont of thiscountry. The crirnes for 
which extradition can be had, unhappily, are too few, but we 
have the satisfaction of knowing that the objection to increäsing 
their number does not arise from and is not attributable to our 

Our efforts to increase the number of extra-Government.
dition crimes have not proved acceptable to the United States 

We must in the meantime deal with the law asGovernment.
we find it. Amongst the crimes for which extradition may be 
demanded is that of forgery, and it is for a crime of this class 
committed in the different books called the discount ledger, 
tickler, and the counterfoil of the check, that the prisoner is in 
custody, and in respect to which the evidence has been given. 
The Extraditon Actis c. 25, 40 Vic., citcd as “ The Extradition 
Act, 1877." Section 12 of that Act directs that the Judge shall 

^hear the case in the same manner as near as may be, as if the 
fugitive wcre brought betore him charged with an indictable 
offence committed in Canada. The evidence which shah justify 
a committal in case of a fugitive, accused of an extradition
crime, must be such as would, according to the law of Canada,

his committal for

I

$

subject to the provisions of this Act, justify 
trial, in case the crime had been committed in Canada. Evi
dence for this purpose is sufficient (if a felony) if it be such as 
to raise a strong presumption of guilt. The true construction of 
this Extradition Act, however, is not that merely a strong pre
sumption of guilt should be raised, but, in my opinion, the judge 
must go further and ascertain as a matter of law, as well as of 
faet, that not only has a crime been committcd,. hut that such a 
crime has been committed as constitutes an extradition crime.

I

The crimes here charged throughout are forgery, made a felony 
by the Act 32-33 Vic. c. 19. 
clasted amongst the class of crimes known as misdemeanors. By 
the statule last referred to, s. 26, it is enaeted,, “'JVhosoevcr 
forges or alters, or offers, utters, disposes of, or puhPoff, knowing 
the same to be forged,” after describing a great number of instru
ments, declares that such person is guilty of a felony.

Forgery at common law was

I I

i
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It will be noticed that this Act doesnot define what constitutes 
the crime of forgery, but says whösoever forges, &c. 
have to look to the common law to ascertain how forgery is 
defined. 1 here is, however, one section in 1 

narnely, section 4S, which defines forgery in respect to the 
matters contamed in that. section, in these words:—“And the 
wilful aiteration for any purpose of fraud or duceit, of any sucti 
doeument or tlnng, or of any document or tliing, the forging of 
which IS made penal by this Act, shall be held to be a forgery 
thereof.” 6 ’

Forgery ti,en is defined by Sir William Blackstone to consist 
in the “ fraudulent making or aiteration ofa writing to the pre- 
judice of another man-s right,'1 and in East's P/eas oj the 
Crown, “as a false making, a making ma/o animo, of any written 
instrument for the purpose of fraud and deceit.”

com- 
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, but 
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Thus we

our Forgery Act,

i
It is true that these entries false, and made for the purpose 

'the property of the bank. 
diffieulty here in punishing a person who 

obtained moncy in the manner described, eitlier as larceny 
obtaining money by false pretences, but.these 
crimes, and unless the crime proved is clearly 
forgery, it does not

of deceit, and in books which 
VVe should have no

are

l-or as
are notextrad i tion 

the crime of 
within the charges iaid, nor within the

ex t rad i tion crime of forgery.

These entries in the disconnt ledger, tickler, 
counterfoil of the check

and on the 
all false, but that is only one element 

of forScry- The word false applies as well to writing what is 
untrue or vulgarly writing a lie, as making a false instrument 
wlnlst it IS the latter only which is forgery. It is not a forgery 
because it covers a falsehood. In re Win,hor, 6 ti. & S. 52g 
Blackburn, J. says “ thechargeagainst theapplicant (here prisoner) 
is that being a clerk in a bank he did embezzle, or steal a large 
sum of money ; that he made an entry in a book stating in his 
belialf, that a certain quantity of specie was deposited in a vanlt 

that statemcnt being false. tiut that is not equivalent to ä 
forgery. Forgery is the falsely making or altering a document 
to the prejudice of autlior, by making it appear as the document 
of that person. Telling a lie, does not bccorne forgery because 
iwis reduced to writing." The writing made by the prisoner 
remains just as he originally made it, and not in the words of

felon y 
w was 
rs. By 
:>soever 
nowing 
finstru-
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section 45 of the Forgery Act c. 19, 32 & 33 Vic. D., wilfully 
altered. ThiS man has not made a false statement purporting to 
be on behalf of any other person, but simply has himself stated 
that which is false, or as it is tersely put in Re Hall, 8 Ont. App, 
31 “ a simple lie reduced to writing does not thereby become a for
gery.”

One must constantly keep in mind the distinction, in Regina 
v. Ritson, L. R. Vol. 1, C.C. Reserved 200, between a false deed 
and a false statement. How does the act of this prisoner pur
port to be the act of some other person, this is absolutely necess- 
ary, Re Windsor, 11 Jurist N. S. 808.

If anything had been done with these accounts by the prisoner 
after they had been auditcd, or had he wilfully altered the figures 
for the purpose* of defrauding, then he would have come within 
the definition in section 45 of ttie Forgery Act, but he has done 
nothing more than to make entries not true in fact. The case 
has been ably argued by Mr. McArthur, Q.C., for the bank and 
Mr. Howell, Q.C., for the prisoner. I should have given judg- 
ment at once, but, Mr. McArthur contended so strongly that the 

proved amounted to forgery, that I took time.to consider,case as
exercising however, my own judgment, I cannot agree with him 
and think the extradition crime of forgery has not been made out.

Prisoner discharged.

: I

McPHILLIPS v. WOLF.

(In Chambers.)

Interplcadet.—Securily for costs.j.

I
A garmshee admitted his liability to the judgment debtor, but suggested that 

B. claimed the money under an assignment made to him by the judgment
debtor. Upon settltog the form of the order for an issue,
tfeld, 1. That B. the claimant ought to be the plaintiff.



1887.IV. M = PHILLIPS V WOLF. 301
Ifully 
ig to 
tated
App,
afor-

2. That it did not, from tliis, and from thc fact that he resided 
the jurisdiction of the court

without
necessarily follow that He should give 

secunty for costs, that the court could exercise its discretion, and 
would not order security unless the applicant showed circumstances 
warpmting that direction.

A. E. Mc Phillips, for plaintiff. 
C. P. fVilsoty for defendant.egina

deed
pur-

2CCSS-

{28th February. 1887.)
Killam, J.—1,1 this case the plaintiff obtained a garnishee 

order against one Tait, attaching all moneys owing by him to the 
defendant, against whorn the plaintiff has recovered judgment 
The garnishee thcn applied under the ioth section of the statute 
of 1886, amending the Administration of Justice Act, showing 
that one Bodwell claimed the moneys sought to be attached, and 
a summons was isstied calling upon Bodwell and the attaching 
creditor, to come in and State the nature of their respective claims 
and maintain or relinquish the same. Bodwell put in an affidavit 
showing his claim to be under an assignment from Wolf to him 
the execution of which is sworn to by affidavit put in, and the 
plaintiff desiring to contest this claim the usual order for trial of 
an issue between the claimant and the attaching creditor was 
directed toJ)e issued.

soner 
igures 
rithin 
done 
case 

t and 
judg- 
atthe 
sider, 
1 him 
le out.

Upon settling the terms of the order it was pointed out 
behalf of the attaching creditor that the affidavit filed for the 
claimant showed him to be .resident in British Columbia, out of 
the jurisdiction of this court, and it was urged that the order 
should contain a clause directing the claimant to give security for 
the costs of the attaching creditor.

011

For the claimant there was then read an affidavit of his attor- 
ney, but this does not appear to have been filed, or, at any rate 

t* ¥ cannot now be found, but there was nothing in it that I com 
sider material upon the point in question. It did 
new

not State any
fact, not already shown in the material previously filed.

• The PrinciPle uP°n which a party to an interpleader issue 
respecting goods seized under/, fa. by a sheriff is, or is not, to 
be ordered to give security for costs is very clearly and accurately 
stitted by Bowen, L.J., in Tomlinson v. The Land and Tinance 
Corporation, {Limited), 14 Q. B. D. 542The claimant to 
goods seized under a writ offierifacias is usually bound to prove

ted tlmt 
ilgment

1 , c, \ . • . _ 1 • '
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his title to them upon the trial of the interpleader issue; but this 
does not put the execution crcditor into the position of an ordin- 
ary defendant; and when an interpleader issue has been directed 
and the sheriff has slipped out of the dispute, the parties who 
reraain, that is, the execution creditor and the claimant, are both 
plaintiffs; they are not in the position of the parties to an ordin- 
ary action. The hand of the court is set free, and it may use its 
discrelion whether security for costs should be ordered . . .

302

the substance and not the form of the proceeding must be looked 
at." ^

Now, many cases of interpleader issues upon applications 
by garnishees must be governed, upon this question, by the same 
principles as those arising under sheriffs applications. In 
like the present the original indebtedness of the garnishee to the 
judgment debtor is admitted, and, therefore, but for the subse- 
quent assignment to the claimant, the debt would be attachable. 
It is, then, fitting that the claimant should ordinarily be called 
upon to prove his clairn in the interpleader issue, and for that 
purpose he should be made plaintiff in the issue. The affidavit 
in proof of his assignment is accepted, not for the purpose of 
positively establishing the assignment as against the attaching 
creditor, but for the purpose of ascertaining that he has a prima 
facie right to dispute the effect of the attaching order as against 
him. The creditor is not expected to put in affidavits or other 
evidence to dispute the assignment. The fact of the assignment 
or its validity does not directly come in issue upon the inter
pleader application, and the claimant is ordinarily not the less, 
011 account of his affidavit stating the assignment to lrave been 
made, to be put to the proof of an assignment upon the trial of 
the issue. The form of the issue in this respect may, however, 
be varied under special circumstances.

The remarks of Bowen, L.J., which I have cited with those of 
Brett, M.R.. in the same casé, and the judgments in Rhodes v. 
Dawson, 16 Q. B. D. 548, and Belmonte v. Aynard, 4 C. P. D. 
an, 352, show, however. that the party made plaintiff in an inter
pleader issue, whether |tt the instance of a sheriff or at that of a 
garnishee, is not necessarily to be regarded as in the position ofa 
plaintiff in an ordinary action, for the purposes of an application 
for security for costs. Whether plaintiff or defendant in the issue

a case
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should give security for costs must depend upon the peculiar cir- 
cumstances of each case. ) 1

It seems fitting that upon the party making the application for 
security for costs should be thrown the burden ot" showing that 
.the circumstances are such that the order should J>e made. The 
attaching creditor in a case like the present might well be asked 
to show whether he relies bonafide upon disputing the existence 
or execution of the alleged assignment, or whethernhe case is one 
that involves an attack by him upon an assignment prima facie 
valid. To do this he need not disclose the evidence upon which 
he proposes to meet the claim, but only to show what he would 
be required to show if there

303
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formal pleadings, with the 
addition that som & prima facit proof as to what is his real ground 
of objection to the assignment be bffered, just as the claimant is 
obliged to offer some proof that he has a bona fide claim and of 
its nature. But, in whatever way it is done, the applicant should 
show the circumstances to be such as to warrant the security being

were

Here, the claimant should be made plaintiff in the issue, but 
that alone is not sufficient to entitle the creditor to the order. 
Upon this ground, nothing more being shown, I must refuse to 
embody such a direction in the interpleader order; but I think that, 
the point being really, as it now comes up, anew one; the attach
ing creditor should not be debarred from hereafter making a 
substantive application for security for the costs of the issue if he 

show circumstances entitling him to the order.can

ose of 
des v.
P. D. 
inter- • 

t of a 
>n of a 
cation 
e issue
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X
GALT v. THE SASKATCHEWAN COAL CO.

(In Chambers.)

Winding up.—Money in c our t made by sheriff before winding up 
order, awai/ing interpleader.—Estoppel.

Under various ekecutions against the defendant company certain goods were 
seizcd.

Upon adverse claims being made the sheriff sold the goods and paid the 
money into court under the terms of an interpleader order to abide the result 
of an issue.

Before the determination of the issue the company was ordered to be wound
t

up.
The execution creditors having succeeded in the issue moved for payment 

to them of the money in court, and were opposed by the liquidator.
Heldy 1. That the execution creditors were entitled to the money.

2. That they were not estopped from setting up such claim becausc tliey 
had filed claims before the liquidator.

IV. E. Perdue and J. S. Hough, for execution creditors.
W. R. Mulock, for liquidator.

{4th Februaty, 1887.)

Taylor, J.—In the early part of the year 1885, there were in 
the hands of the sheriff executions at the suit of a number of 
different plaintiffs against the defendant eompany. Goods which 
had been seized under these executions were claimed by the 
Canadian Pacific Railway Company and an interpleader issue was 
directed. Under an order made in consequence of the inter
pleader proceedings the money made by the sale of the goods was 
paid into court by the sheriff to abide the result of these proceed
ings. In November, 1885, proceedings were taken under 45 Vic. 
c. 23, D., for the purpose of winding up the defendant company, 
an order for that purpose was made and a liquidator appointed.

The interpleader issue has been determined adversely to the 
claimant and ari application is now made for payment out of thé 
money iii court, #300 lo G. F. & J. Galt, in full of the first two 
executions, $800.40 to George E. Forsyth on the third execution

:

I
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i :
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and the balance of the money to Bain, Blanchatd & Mulock, as 
the assignees of tfje fourth execution, t hat of Manning & Co. 
The creditors agree among themselves as to the payment of these 
moneys but the application is opposed by the liqu idator who 
claims that the money should be paid over to him..

The 6gth section of the Act, provides that, “ No lien or privi- 
lege upon either the personal or real estate of the company is
created for the amount of any judgment debt, or of the in terest 
thereon, by the issue or delivcry to the sheriff of any writ of 
execution, or by levying upon or seizing under such writ the 
effects or estate of the company . . . . jf before the
men t over

Ig Up

pay-
to the plaintiff of the moneys actualty levied, paid or 

received under such writ .
(1 the 
result • • • the wimiing up of the Busi

ness of the company has commenced.”
In February, 1886, my brother Killam had the effect of tliis 

section under consideration in the course of the interpleader pro- 
ceedings, and lie then held as follows, “ When the money was paid 
into court the sheriff was discharged and the moneys were in 
effect paid over, and were the moneys of the execution creditors 
in order of priority as against all parties except the claimants of 
the goods, as to whom these moneys were retained to stand in the 
place of the goods if their claim should be found valid as against 
the executions. I henceforth the money was held in court for 
whicheyer of these parties was really entitlcd to it, and for 
one else."

As the liquidator was not a party to the proccedings, in 
of which that judgment was given he is of course not bound by it. 
He now raises the question and claims the money. His conten- 
tion is that the actual payment over of the money to the plaintiff is 

I agree, however, witlrthe conclusion at which my 
brother Killam arrived. The statute evidently applies to the case 
of winding up proccedings before the payment over by the sheriff 
or other officer of the moneys he Ilas made by a levy under the 
writ. Here the moneys when paid into court were paid over by 
the sheriff and he was thereby discharged from all liability. 
execution creditors were then, but for the claim set up by the 
claimants, entitled to the moneys. The court however, retained 
these moneys until the claim set up that the goods of which they 
were the proceeds were the property not of the defendant 
pany but of the claimants was decided. As against the defend-
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ant company the moneys were the property of the execution 
creditors. -They were absolutely their property against all the 
world, except the claimants*

I do not think the other objection that these execution credit
ors filed claims under the winding up proceedings now pre ven ts 
their claiming the moneys. These were put in, in January, 1886, 
and their right to these moneys as against the claimants was not 
decided until January, 1887. Of course when they filed these 
claims they gave no credit for these moneys, they did not then 
know whcther the claimants might not make out a right to the 
goods of which they were the proceeds.

It is alleged that the judgments in respect of which G. F. & J. 
Galt claim have been paid by the company. No satisfactory 
ansvver is madje to this allegation, but-the attorney moving says, 
he is willing to drop so much of the summons as asks for payment 
to them. The aipount in court is not sufficient to pay the amount 
due Geo. E. Forsyth and also to pay in full the judgment of 
Man ning & Co., the creditors who stand next in priority to the 
judgments upon which G. F. & J. Galt claim.

The order should go for payment of $800.40 to Geo. E. Forsyth 
and of the balance to Bain, Blanchard & Mulock, the assignees of 
the judgment of Man ning & Co.
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MORRIS v. ARMIT.

(In Chambers.)

Taxation. Costs of supplementary material on motion.—Counsel 
fets.—Brief.

'■ Whcrc lhe ma(erial 'uP°n which a party is moving is defcclive, and h= is 
allowed to amcnd or supply what is wanting lic cannot tax the costs ofdoing so.

2. lhe discretion of the taxing officer as to the amount of counsel fees not 
interfpred with.

. & j.,

ictory
3. A second tetm brief allowed at lhe amount for which .. 

the evidence could have been got from the sliort hand writer.
4- Where the defendnnt succeeds on part of the issues, hut the plaintiff 

obtains a verdict, the defendant is entitled only to such costs as are exclusively 
applicable to the issues on which he succeeds.

says, 
fment 
nount 
:nt of 
o the

a second copy of

N\ D. Beck, for plaintiff. 
G. Davis, for defendant.)rsyth 

ees of
(5tk February, 1887.) 

a summons to reviewTavlor, J.—The defendant has obtained 
■ the taxation of the plaintifTs bill of costs.

The first objection is to several items, in all $2.20 connected 
with an affidavit of service. A motion was made to commit the 
defendant for not attending to be examined pursuant to an order. 
Upon the return of thS summons the only evidence of the service 
of the order was an admission of service and this being objected 
to, the Chief Justice allowed an affidavit of service to be filed. 
Itjis^urged that the defendant has not been put to any additional 
expense by this affidavit being allowed, but the ordinary rule, as 
I understand it is, that where the material on whiclti party is 
moving is defective and he is allowed toamend ortostipply what 
is wanting he cannot tax the costs ofdoing 

The next objection is to the amount of the couns^
so.

ees taxed
at the trial. About these I have spöken to the. lcarned judge who 
tried the case. He considers the fees high, higher than he would 
have allowed, but not so excessivg as to warrant any interference 
with the discretion of the taxing ihaster.
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The third and fourth objections are tothe counsel fees in Term 
and to the allowance of brief for second caunsel. Twq counsel 
did appear in term and both argued the ^cfage.^-£t 
difficult to lay down any rule as to when two counsel should be 
allowed and when not. In the present case I am not prepared to 
say there should not have been two counsel. The second brief 
should be allowed at the amount for which a second copy of the 
evidence could have been got from the short hand writer.

The plaintiff has also obtained a summons to review the taxa- 
tion of certain costs allowed to the defendant. The declaration 
originally contained three counts, and a fourth was added at the 
trial. The pleas pleaded to the three original counts were not 
pleaded to any separate counts, but to the whole of them. On 
the amendm^nt at the trial counsel for the defendant indicated 
what pleas he would desire to plead to the added count. No 
pleas were actually pleaded to it. The plaintiff had a verdict on 
the first and second counts and the defendant had a verdict on 
the third and fourth. I cannot see however that any of the costs 
incurred were incurred exclusively in connection with tliese 
counts and it seems to be only when they are so and to the extent 
that they are so that costs can be allowed. This does not seem 
to be limited merely to the case of witness fees. The rule was 
thus stated in Fazakerley v. Rogerson, i L. M. & P. 747, where 
the defendant succeeds on part of the issues but the plaintiff 
obtains a verdict the defendant is entitled only to such costs as 
are exclusively applicable to the issues on which he succeeds. 
That this is the correct rule to be applied appears further from 
LusKs Pr. Vol. 2, p. 903, and Marshall on Costs, 297.

, %The summons of the defendant is allowed to the extent abo ve 
indicated with costs. The summons of the plaintiff is allowed 
with costs. The costs on the one should be set off against the 
costs on the other.
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ttREG. v, COULTER.
Keepi"s “luor m,hout tictncc. —Information.—Conviction.___

Penalty.
Magistrates l,a,e jurisdiction under " The Manitoba Liquor License Act 

iSncc g',U erSeCti°" 73’°rkeeP'nE liquor for sale withoul

catTiejS“n UP0" SUCh “ CharBC dM S,alC that the “luor was

Udd,) That such an allegation was not necessary.

A"inf“rniation was|uidinprDper form. Upon this a search warrant 
isiued. Afterwards another information was laid which omitted 
allegation. This allegation was, however, in the 
defendant.
HM' That lhc Sec°"d iufonuation might be supplemented by the first; and 

in any case the information would be amended and not quashed.
A charge that the defendant kept liquor for the purpose of selling or 

offenceePUrP°Se ^ ^ ““ pU'T0S= of Turing, is o„ly
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;Upon such a charge it is sufficient to allege that the i.:.

mitted at a certain town withoul specilying the house 
Upon conviction for such

offence
or building.

an ofifence magistrates have power to award 
imprisonment for four months in default of 
imposed.

was com-

payment of the (ine

Evidence diseussed as to whether the liquor was intoxicating.
ibove 
owed 
ät the

H. A. McLean, for prisoner. 
L. IV. Coutlee, for the Crown.

■

(rsl April, ,887,)
Dubuc, J—The defendant has been committed to the commnn 

gaol of The Central Judicial District at Portage la Prairie for 
an offence under - The Manitoba Liquor License Act,

A summons was taken out for a writ of haipas corpus and for 
quashing the commitment and the conviction, 
grounds: ’

1. Because the magistrates had no jurisdiction in the matter.
2. Because the information disclosed no offence.

1

1886.”
!

on the following



t

310 MA NI TO 11A LAW KKPOKTS. »TOL. IV.

3. Because the conviction and commitment, as well as the 
information,- contains three different charges.

4. Because the place where the offence is alleged to have been 
committed is not sufficiently stated in the information, convic
tion and commitment.

5. Because the penalty imposed is a fine and in default ofpay- 
ment, imprisonment, while it should have provided for the issue of 
a warrant of distress to levy the amount of the fine before imposing 
the imprisonment.

6. Because the evidence does not show that the' liquor in ques- 
tion wa^intoxicating liquor.

1. It is contended by the counsel for the defendant that the 
inagistrates had 110 other jurisdiction under the Lidence Act than 
that given by sections 94 and 95 ; and that by said sections their 
jurisdiction is limited to offences committed by parties holdinga 
licencc under the Act. And the case of Underhillv. Langttdge, 
29 L. J. N. S. M. C. 65, was quoted. In that case, it was alleged 
that the words in the statute which were supposed to cover the 
offence charged were omitted, and the judges said that they could 
not take upon thcmselves the office of the legislature in supplying 
the missing words.

In the present case, the charge is laid under section 73, which 
says that, “ No person shall keep or have in any house or other 
place whatsoever, any liquor for the purpose of selling, bartering 
or trading therein unless duly licenced thereto under the provi
sions of this Act.”

It is true that no special penalty is provided against the viola- 
tion of the provision contained in said section. But section 91, 
enacts that, “ Every person who shall violate any of the provi
sions of this Act, for which violation no penalty is herein speci- 
ally provided, shall incur and pay a penalty of one*hundred 
dollars, or in default of payment, imprisonment for not more than 
four months.”

In my opinion, it is manifest that section 91 completes section 
73, in providing a penalty for the violation of its provision. The 
imposition of a penalty implies prosecution, and the prosecution 
must be had before a magis? ra te cr two justices of the peace. So, 
the jurisdiction, though only by implication, is clearly given.

-

1
■
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2. The defendant claims t hat the information discloses no 
offence under the Act.

The information, which was sworn to on the :4th December 
.886, States that the said W. G. D. Coulter, on the ,th 
December, ,886, at the Town of Neepawa aforesaid, did keep 
^quor for sale, barter or traffic, contrary to the form of the statute,

3'I

Deen
ivic-

pay-
Lie of 
ising It appears that the proceedings in this matter were commenced 

by an information upon which a search warrant was issued 
sectmn 7, of the License Act. The said information was’ sworn 
o on the 7th December, the day on which the offence is alleged 
ohavebeen committed, and was in the words prescribed for 

such offence m Form M. attached to th~ Act. It charges the 
defendant with “ unlawfully keeping liquor for the purpose of 
sale, barter and traffic, without license therefor by law required.”

On such information, the search warrant was issued, and by the 
evidence pf Robert McLean, and by the minutes of proceedings 
and^ertificate of conviction prepared by the justices of the peace 
under section 112 of the Act, and returned under their signatures 
with thewntof certiorari, it appears that the said Robert McLean 

/ the const?ble "ho received the search warrant for execution, did 
execute the same and found and seized a keg of whiskey, the pro- 
perty of the defendant, which was at the time claimed by the 
defendant to be a kqg of rye whiskey belonging to him.

Theltjfuor having been so found, the other information was 
hud on t ne ,4th December, under section 73 of the Act, charging 
that the defendant did on the 7th December, ,886, at the Town 
of Neepawa aforesaid, “keep liquor for sale, barter or traffic ”

The summons by which the defendant was commanded to 
appear before the justices, charges the defendant with “ keepina 
liquor for sale, traffic or barter, without being licensed so to do.”

11 'S “rf"ed tbatthe last '»formation only, the one sworn to on 
the i4th December, should be considered, and it is insufficient as 
it does not allege that the liquor in question was intoxicating 
liquor, and that the defendant keps. the said liquor without f
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hend all spirituous and malt liquors.” And then in Fqrm 
which gives the description of the different offences, the word 
“ liquor,” is used alone, without any indication that it shQuld be 
stated to be intoxicating liquor.

As to the other point raised, that the information does not 
allege that the said liquor was kept by the de fen dan t without a 
license, I think that the information of the yth December can be 
considered in connection with the information of the i4th 
December, as the first one was the real initiatory proceeding in 
the matter, and the said information is sufficient under the statute. 
The description of the offence in said first information is accord- 
ing to the one given in Form M. If such-information was suffi
cient to give jurisdiction to the justices to act in the said prose- 
cution and to issue the search warrant, can it be said that, because 
a subsequent prpceeding is less particular in stating the offence 
and omitted some words contained in the first, their jurisdiction 
did immediately cease, and they could not proceed any further ? 
I do not think so.

But, moreover, section 107 says that “no conviction or warrant 
or any other process or proceeding under this Act shall be held 
insufficient or invalid by rea4>n of any variance between the 
information and the conviction, or by reason of any other defect 
in form or substance, provided it can be understood from such 
conviction, warrant, process or proceeding, that the same was 
made for an offence against some provision of this Act, and pro
vided there is evidence to prove such offence.” It is evident 
that said section was made to cover such cases as this; and it 
would be going against the letter and spirit of the statute to quash 
the conviction on such variance. And if I thought that the vari
ance between the information and the conviction would be such 
as to affect the validity of any of the proceedings, I think that, 
under the circumstances shown and the facts disclosed in the 
evidence, I would be justified, under sub-section 1 of said section 
107, in amending the proceeding so found insufficient, and in 
affirming the conviction.

3. The defendanfs counsel took also the objection that the 
conviction and commitment, as well as the information contain 
three different charges, and that the conviction and commitment 
should be quashed on that account. The case of Regina v. 
Bennett, 1 Ont. R. 445, was quoted in support of the con ten tion.

M.,
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In that case, the informat/on charges that the defendant “did 

keep, sell, trade and othenfise unlawfully dispose of,” &c. 
charge includes the offence mentioned in section 72 of 
that is to say; “ selling liquor,” and also the 
our section 73, “ keeping liquor for sale, &c.” 

lo sel! liquor without a license is

ird
That 

our Act, 
one contained in

be

tot
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an offence under the Act; 
and to keep liquor for sale is made another offence. But to keep 
liquor for the purpose of selling, or for the purpose of trading, or 
or the purpose of bartering is, in my opinion, only one and the 

same offence. It is the offence of keeping it for an unlawful pur
pose. And the purpose of selling, bartering or trading is really 
and substantially one purpose. Therefora, the charge 
in the informatipn, conviction and comnflti 
said to contadi three offences.
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tce 4- Another point taken is that the place where the offence is 

alleged to have been committed is not sufficiently stated.
In the information, conviction and commitment, the offence is 

alleged to have been committed at the Town of Neepawa, in the 
Province of Manitoba, and in some places it is alleged in addition 
to be in the County of Beautiful Plains.
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It IS, as contended, necessary, under section 73 of the Act, that 
the house, building or other particular place where the liquor is 
kept, should be stated spccifically in the proceedings ?

The said section makes it an offence to keep liquor for sale, 
barter or traffic, in any house or other place whatsoever. It 
means that if it is kept, it must be kept in some particular place.

If liquor was kept in the raiddle of the Street, or in the open 
prairie, and found there, the person having so left it could not be 
convicted. It would not be kept at all; therefore it could not be / 
said to be kept for any unlawful purpose, and there would be no 
offence.
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I suppose also that if the keeping of the liquor was, in the pro
ceedings, stated in general terms as at the Town of Neepawa, 
without any evidence to show that it was kept at any particular 
place, the conviction could not be upheld. But the evidence 
shows that tl\e liquor was on arriving at Neepawa, carried to and 
kept at the shoemaker, Josepli Buchanan’s sliop, and was taken 
from there into Rutledge’s kitchen at the moment they heard of 
the seizure. Rutledge did so, as he says, to screen Buchanan.
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So, I think that the evidence shows sufficiently the place where 
the llqtior was kept.

As to the information not stating the particnlar buiMing or 
house where the liquor was kept, but alleging only that it was at 
the Town of Neepawa, I think that, in principle, the main object 
of stating the plaee where the offence was committed is to ascer- 
tain and establish that the justice or justiccs had jurisdiction to 
receive the information and tiy the case; because their jurisdic
tion is usually limited tp a certain territorial district or county. 
Paley on Convictions, 6th Ed., 26,124,204; Regitia v. Highmore, 
2 Ld. Raymond, 1220; The King v. Jeffries, 1 T. R. 241.

In the present case, the justices of the peace are stated on the 
face of the proceedings to be justiccs of the peace in and for the 
Province of Manitoba. The laying of the offence at the Town 
of Neepawa inttlie Province of Manitoba, was therefore sufficient 
to give them jurisdiction in the matter.

5. Should the conviction be held bad and be quashed because 
the magistrates adjudged that, in default of payment of the fine, 
the defendant should be imprisoned, instead of adjudging that a 
warrant of distress should be issued to levy the amount of the 
fine ? The statute has to be followed. If the statute provided 
that in default of payment a warrant of distress should issue, and 
the justices had disregarded said provision, the conviction would 
no doubt be invalid. The License Act contains no provision 
declaring that any fine imposed shall be levied by distress. But 
in Form P. attached to the Act, there is a provision referring to 
distress and sale of the goods and chattels of the defendant. But 
it is only a form, showing in what form it may bé provided in the 
conviction when the magistrate so orders.

I have already stated that the penalty provided by the statute 
for offences like the one hereitt was found in section gr of the 
Act. And the said section says that the person convicted qf such 
offence shall incur a penalty of one hundred dollars, or in default 
of payment imprisonment for not more than four months. It is 
exactly what the justices have adjudged liere: a fine of $100, and 
in default imprisonment for four months. They have in that 
followed the statute strictly.

6. Is it shown by the evidence that the liquor in question was 
intoxicating liquor ?
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The constable Robert McLeanre says t hat, in executing tlie 

search warrant given to him, he found, in the back
A. E Rutledge a keg of liquor enclosed in a tea ca.se, and seized 
1. H« adds: “ W. E. D. Coulter, deferidant, came with me to 

ie Court House and claimed the keg of liquor, said it was his, 
delendant s, liquor, that it was rye whiskey seven years old.”

Rutiaige says that, at the request of the defendant, he took the 
iquor from the station to the shoemaker, Joseph BuchanatVs 

place. He had it afterwards removed to his own kitchcn to 
screen Buchanan. He States that at the tinte the constable seized 
the keg, he belteved it was intoxicating liquor.

Buchanan swears he did not know at first that the keg in 
question contained liquor. He says that he got liquor twice from 
the defendant. Once was the day before the seizure of the keg 
It was intoxicating, defendant called it white rye. He did not
Tnything ’ ^ ^ ^ * Pa'r °f shoeS for him and did not charge

kitchen of
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Ben. Lyons and Alex. May say they got liquor from defendant. 
Hugh Campbell States that he got intoxicating liquor from the 
defendant 111 the station at Neepawa. But they did not pay for 
it. R. Edwards swears he bought liquor from the defendant 
bamuel Love says he got liquor from defendant

a
he

id
Id . . . ,. . . and paid for it,

was intoxicating liquor. John Hockin States that abont two 
days before the election defendant took ont of the section house 
at Arden two parcels containing liquor. He recognized it to he 
intoxicating liquor, by handling and smelling it.

With that evidence before them, the justices have convicted 
t te defendant. No witness States positively that the liquor in 
question was intoxicating liquor. McLean says the keg of liquor 
seized was claimed by the defendant as rye whiskey belonging to 
him. Buchanan States that the day before the seizure he got from 
defendant intoxicating liquor, called by the defendant white rye 
And, oivthe other witnesses stating that they got, and bought 
liquor from defendant, one saying he got intoxicating liquor and 
pa.d for it, the sa.d justices came to the conclusion that the liquor 
seized herein and claimed by the defendant was intoxicating 
liquor, and that he was guilly of an offence under the License 
Act
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Can I say that the evidence did not justify their finding, and 
that their decision should be reversed? I do not think so.

But, evenif I had doubts about it, I think that, under1 section 
124 of the Act, the decision arrived at by the justices should be 
held perfectly justified.

In Regina v. Bennett, already cited, one witness swore that 
what he drank on that day was “ pop.” The judge said, “ What 
pop is, theré is no evidence to show, certainly none that it was 
intoxicating liquor.” And the defendant swore that he did not 
sell intoxicating liquor on the day in question. It was held that 
there was no reasonable evidence on which to foutid a conviction 
for selling intoxicating liquor.

But the evidence in the present case is quite different. The 
liquor is stated to be rye whiskey. The defendant is proved to 
have sold intoxicating liquor on various occasions, and he did 
not rebut under oath that the liquor in question was intoxicating 
liquor, or that he did not have intoxicating liquor on that occa- 
sion.
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For the above reasons, I think that the conviction should be 

affirmed, and the summohs herein dismissed.

Conviction affirmed.
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Election petition. —Preliminary objections.—Status of petitioner. — 
Notice in Gazette.—“ Immediately."—Jdentity of '.peti

tioner. — Vagueness. —Security.—Bond. —Affi- 
davits of justification.
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The status of the petitioner may be enquired into upon a preliminary obiec- 
tion to the petition.

)n

The absence of notice of presentation of the petition in the Gazette is 
ground for preliminary objection.

Meaning of the word “ immediately.”
he
to
id The absence of the words “ Whose name is subscribed,” after the name of 

the petitioner is not a sufficient ground of objection to a petition.
A petition is not insufficient for

Ig
a- vagueness or uncertainty because it alleges a 

number of wrongful acts in the altemative. A petition is sufficient, if it allege 
merely that the respondent was guilty of a corrupt practice within the meaning 
of section 198 of The Election Act of Manitoha 1886.je

Security for costs may be given by bond to the respondent.
A bond was given to secure certain named costs « and also all costs which

on the final disposal of the petition the court shall award to be payable as 
provided by the Manitoha Act.” The statute required security for “ any and 
all other expenses and charges,”
Held, That the bond was sufficient, affidavits of justification need not accom- 

pany the bond. But if the sufficiency of the security be attacked the 
absence of such affidavits may be considered.

J. B. Mc Arthur, Q. C., and S. C. Biggs, Q. C., for petitioner.
W. H, Culver, G. Davis and T. Gilmour, for respondent.

{ojth January, 1887.]

Tavlor, J.—On this argument of preliminary objections, I 
hold that the status of the petitioner can be enquired into. The 
opposite seems to have been held in some Ontario cases, Dufferin 
Case, 4 Ont. App. R. 420; North Stmcoe Casc, H. E. C. 617, 
but in the Ontario Act there are no words as in our Act, that the 
respondent may produce any preliminary objections he may have 
against the petitioner. In the Youghal Case, aiL.T. N. S. 306, 
0’Brien, J., seems to have held that the status of the petitioner
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wäs a proper question to be brought before the court by way of 
preliminary objection, although singularly enough the question 
had been raised before the Court of Common Pleas, which think- 
ing the objection a proper one for the trial, and not a preliminary 
objection, dismissed the application with costs, reserving the ques
tion until the trial. In Cunningham on Parliamentary Elections, 
259, among the questions which may be urged on an application 
to take the petition off the files, is mentioned.—That the peti
tioner or petitioners or either of them, has or have, no right to 
petition. By the Megantic Case, 8 Sup. C. R. 169, the right to 
raise an objection to the status of the petitioner is clearly estab- 
lished. I doubt, however, if the petitioner can be objected to 
for the reason set out in the second objection. As evidénce has 
to be adduced respecting the status, I do not decide the point 
now, but leaye it open for consideration when the objection comes 
regularly up.

The third objection, that the petitioner did not immediately 
, after the presentation of the petition give notice of it in the 

Gazette and in a local newspaper, and that such notices were not 
dispensed with by the order of a judge, does not seem to me an 
objection open to a respondent, at least as a preliminary objection. 
The publication of these notices is not for information to him. 
He gets his notice of the proceedings, by the service upon him of 
the various documents mentioned in the 3gth section of the Act. 
The object of these notices being published is, that the electors 
and general public may know that proceedings are being taken. 
If any of them desire to furnish information or give evidence for 
either party, they can come forward, and they can watchagainst 
any collusive settlement being come to between the parties. By 
the Dominion and Ontario Acts, the clerk of the court is to give 
notice to the returning officer, and it is his duty to publish the 
notices. In such cases it is clearly directory, for the petitioner 
could never be prejudiced in his proceedings by neglect on the 
part of the clerk to notify the returning officer, or by the neglect 
of the latter to publish upon being notified.

Then there are cases in which the objection would certainly not 
be open to a respondent. Suppose a petition filed and served the 
day after the Gazette is published, then the respondent must file 
his preliminary objections the day before the next Gazette issues, 
clearly in such a case he could not take the objection. Nor could

t
s
c

J
a
I
w
a
L
ir
tl
it
U
in
tc
G
C
to

th
sh
th

I Tl
Re
foi
of,
tio
cie 
“ 11
om
actI
me
av<
res]
froi
corSS

»»
»»

»»



IV. i88y. RE CARTIER ELECTION.

he obtain further time for filing objectiona in order 
see whether, at a time yet to come, the petitioner may make a slip 
of which he could take advantage.

The objection here is that the petition was filed on the roth of 
January, and that notice was not published in the Gazcttc which 
appeared on the i5th. Iiex v. Justices of ffuntingdonskire, 5 
D. & R. 588, in which notice of an appeal after seven days delay 

held not to be immediate notice, is relied on. But immedi- 
citcly has not always received so strict a construction. Thus in 
Dwarris on Statutes, 686, it is said, “ In other cases the word 
immediately has not received such a strict construction that a 
thing ought to be made in ipso ariiculo temporis, but issatisfied if 
it be made in convenient time.” So in McLennan v. Brown, 12 
U. C. C. P. 542, where the statute required magistrates to make 
immediate return, Dräper, C.J., said, “A reasonable time, a time 
to enable them to,do it conveniently they may take." And in 
Griffith v. Taylor, 2 C. P. D. 194, in the Court of Appeal, 
Cockburn, C.J., said, “ We 
to be liberally interpreted. ”

As I have already said, I do not think the objection one for 
the respondent to take. Even if he could take it, and it can be 
shown that there was publication in, say the second Gascttc after 
the filing of the petition, I should hold that sufficient.

The fifth objection, that the petition does not show that the 
Thomas Renwick who purports to have signed it, is the Thomas 
Renwick named in it, cannot be given effect to. It is true the 
form of petition given in the Rule of Court says, “ The petition 
of, &c., whose names are subscribed,” but the Rule says a peti
tion in the following form or one to the like effect shall be suffi
cient, and a petition can never be dismissed because the words 
“ whose name is subscribed ” do not appear in it.

The sixth objection has four sub-sections, the first is the general 
one that the petition does not charge the respondent with any 
act which amounts to bribery or corrupt practices within the 
meaning of the Election Act of Manitoba, 1886, or which would 
avoid his election. The second is, that it does not charge that 
respondent gave, &c. to Joseph Lecomte to induce himtorefrain 
from becoming a candidate, &c. The third is, that the 
complained of are not alleged to have been committed by the
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respondent at or in connection with the election in question. 
Now, the petition sets out that an election was held for the Elec- 
toral Division of Cartier, naming the days for the nomination and 
polling. It then alleges that Lecomte both publicly and privately 
made known his desire and intention to be nominated as a candi- 
date for the said Electoral Division for Cartier, to be holden on 
the days hereinbefore stated to be appointed for the said election. 
Also, that he had prepared and signed a nomination paper with 
the full intention and design of delivering the said paper to the 
feturning officer on the day for the holding of the said nomina
tion, and of doing all other matters and thiogs necessary to be 
nominated as a candidate for the said election. Then, after 
allegations that the respondent was also a candidate, it proceeds 
that the respondent did give, &c. to the said Joseph Lecomte to 
refrain fromibecoming a candidate, or to withdraw after having 
become a candidate as aforesaid. Now, paying money to a man 
to refrain from doing ä thing is certaioly paying him money to 

- induce him to refrain from doing it. And “a candidate as afore
said,” clearly refers to what went before, namely the bécoming a 
candidate for the Electoral Division of Cartier at the election to 
be holden on the days, &c., all as mentioned in the earlier part 
of the petition. The fourth sub-section is, that the petition is 
bad for vagueness and uncertainty, in that it does not State with 
sufficient clearness the wrongful acts of the respondent which the 
petitioner complains of, but alleges a large number of wrongful 
acts in the alternative. What the petitioner has done is, he has 
charged that the respondent did so and so, following the words 
of section 198 sub-section 1 of the Election Act of Manitoba, 

It seems to me it would have been quite sufficient had the

t)

i-

V
i] e

.
ti
a

II T
s<
ri
b

g'
bi

se
to
al
pe1 1
th
th

- in
be

1
an
an
co
an

t El
otl

1886.
allegation in the petition been simply that the respondent 
guilty of a corrupt practice within the meaning of section 198 of 
the Election Act of Manitoba, 1886. That would have been 
wider than the wording of the petition as it stands, and yet 
so wide and indefinite as election petitions which have been held 

sufficient. In the Westmimter Case, 19 L. T. N. S. 565, the 
petition alleged, the holding of the election, gave the names of 
the candidates, and stated that the retuming officer returned the 
respondent as duly elected. It then proceeded, “Your petition
ers say that the said respondent was by himself and other persons 
on his behalf guilty of bribery, treating and undue influence
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ion. before, during and after the said election, whereby he was and is 
incapacitated from serving in Parliament for the said city of 
Westminster, and the said election and return of the said respond- 
ent were and are wholly null and void. ’ ’ That with a prayer that 
the election might be declared null and void constituted the 
whole petition, and the court held it sufficient.
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Objections seven, eight and nine, reläte to the security given. 
This has been given by bond, the statute saying that it may be 
so. It cannot be argued that the legislature used the words 
recognizance or bond as synonymous terms. Had the words 
been “by a recognizance or bond,” there might have been 
ground for so arguing, but the words are “by recognizance or by 
bond,” showing that two distinct things were meant.

One objection to the hond is, that it is not by its 
security for all the purposes for which section 23 requires security 
to be given. It is expressed to be conditioned for payment of 
all costs, charges and expenses that may become payable by the 
petitioner to any person assigned as a witness on his behalf and to 
the respondent. These are the first two purposes for which by 
the statute security must be given. The third purpose mentioned 
in the statute is not referred to in the bond, but that is said to 
be unimportant as the conduct of the returning officer is not in 
any way attacked. The bond after securing the costs, charges 
and expenses in the two particular cases, then says, “and also all 
costs which on the final disposal of the petition the court shall 
award to be payable as provided by The Manitoba Controverted 
Elections Act.” The words of the statute are, “and any and all 
other expenses and charges.” The objection is, that although 
may be secured, there are expenses under the Act which do nöt 
come within the description of costs, and the expenses spöken of 
in various sections of the Act, for a clerk, for providing for the 
sittings of the court, and in section 5 of the 46 & 47 Vic.
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referred to as instances of such expenses which are not costs.are

Now, the statute nowhere requires that on giving either 
recognizance or a bond under section 23, the very words of that 
section must be used. The question then is, whether by the 
words used, “ All costs which on the final disposal of the petition 
the court may award to be payable,” the expenses spöken of are 
covered. As the very words of the statute have not to be used, 
if the words which are used cover all the purposes for which

a
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sécurity must be given that should be sufficient. So far as I can 
find, in the statute, in every section in which expenses, which 
would perHaps ordinarily not be taken to be included under costs, 
are spöken of these expenses are declared to be part of the costs. 
Thus the expenses in section 47, “ shall form part of the costs of 
the cause.” In section 53, which provides for a shorthand writer 
“ the costs incurred thereby, shall be deemed to be costs in the 
cause.” In section 59, the expenses of the sheriff in attending 
the judge and providing a court, “ shall be defrayed out of the 
costs of the trial.” The expenses spöken of in the 46 & 47 
Vic. c. 13 s. 5, are “to be defrayed out of the costs of such 
trial.” It is clear therefore that all the possible expenses con- 
nected with an election petition and the trial thereof which may 
not be what are ordinarily known as costs, are by the statute 
made so, an^ being so, they are undoubtedly covered by the 
condition of the bond in question.

The other objection to the bond is, that it is made to the 
respondent and not to Her Majesty. No form of bond is given 
in the rules. I do not see how I can hold that the bond being 
made to the respondent it is therefore void. Had it been to the 
Soverign she would have been a trustee for all the parties entitled 
to security, Rex v. Eyrts, 4 Burr. 2118. I presume the responj- 
enrstands in the same position as to any parties other than him- 
self whose costs are secured by this bond, and the court can find 
some way of making it available for their benefit.

The tenth objection was not dwelt on, and really need not be 
considered.

The thirteenth is not a ground of-objection. Affidavits of 
justification are not 'essen tial, though in dealing with costs, even 
should the objection to the sureties be disallowed, the absence of 
such affidavits will be taken into consideration. See Lunningham 
246.
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THE EASTERN JUDICIAL DISTRICT 
CITY OF WINNIPEG.

- (In Appeal.)

JudicialDis/licl Boards. Equaliscd asstssmcnls.-Discrelion.

am™C,Jl"HCial D,s‘rict Boatds in apportioning among the municipalities the 
whe hl ,hCCeSSarr A P"rP0SeS °f thC lmrds have »° discretion as to
the =al ~M , T"* Sha” hC °fthe real and P<™nal estate or of
the real estate alone. It must be upon the basU of hoth real and personal 
estate. (Overruling Taylor, J.) personal

For the judgment of Taylor, J„ see 3 Man. L. R. 537.

J. H. D. Munson, for plaintiff.
D. Glass and C. P. Wilsott, for defendants.
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eing (i4th February, i88y.)

Wallbridge, C.J., delivered the judgment of the court. (a)
The first count charges that the plaintiffs on the 2gth day of 

July, 1884 passed a by-law reciting that it was necessary to raise 
and levy #55,675 from the municipalities, cities and towns with- 
tn the Eastern Judicial District for the porpose of maintaining 
the gaol, court house and payment of expenses connected with 
the administration of justice and for paying interest on deben- 
tures for the payment of salaries and fees of the sheriff, Crown 
witnesses, constables and jurors until such time in the year i88s 
as a subsequent levy could be made and the plaintiffs levied the 
saidsum upon the municipalities, cities and towns within said dis
trict, and such sum was levied upon the basis of the equalised assess- 
ment and valuation of the real property of the same, which was 
then duly made, and pursuant to the statutes, was duly appor
tioned and directed to be borné amongst the said several muni- 
cipalities, cities and towns as therein and by the schedules thereto 
set forth, of which the proportion to be paid by the defendants 
was the sum of #2,763.20, and by said by-law the plaintiffs 
reqmred the defendants to levy the last mentioned
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(«) fmmti Wallbridge, C.J., Dtibuc, Killam, JJ.
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324 MANITOBA LAW REPORTS. VOL. IV.

the same over to the plaintiffs on or before the tenth day of 
December, 1884. Of which defendants had notice yet defend- 
ants neglected to pay the same.

The second count recites the by-law of 29 July, 1884, in which 
it is recited that it was necessary for the plaintiffs to pay the 
liabilities of the theretofore existing corporations of the County 
of Selkirk, for which the plaintiffs were then liable, the defend
ants having with other municipalities formerly constituted said 
county. The plaintiffs duly levied upon the municipalities, cities 
and towns of said county the sum of 2,257.44, which was the sum 
of the said liabilities, at which they had been duly audited and 
apportioned among the said municipalities, cities and towns in 
said county on the basis of the equalized assessment and valuations 
of the real property if the same was then duly made, of which 
suitB*tHfcpropprtion to be paid by the defendants was thereby 
estimated at $ I,900.85, and the plaintiffs required the defendants 
to levy and collect the last mentioned sum and pay the same over 
to the plaintiffs on or before the toth December, 1884, and the 
plaintiffs transmitted to the defendants before the ist August, 
1884, a statement of the last mentioned sum, yet the defendants 
neglected to pay the same.

To these counts the defendants demur.
The only question argued bifore the full court was whether the 

plaintiffs were at liBarty to levy the amount demanded upon the 
basis of the equalized assessment and valuation of real property 
of the various municipalities or whether as a matter of law the 
amount required should not be levied upon the equalized assess
ment and valuation of the real and personal property.

The by-law recited was passed under the authorityof46& 47 Vic. 
c. 1 part 2 s. 25, whereby it is enacted that it shall be the duty of 
the board (the plaintiffs) to make provision for obtaining all sums 
required for such purposes, namely those recited in the by-law, 
from the counties comprised in such Judicial District. The Board 
are to make an estimate of the amount required during the current 
municipal year för those purposes, until such time in the 
following year as a subsequent levy can be made and collected.

Section 26, provides for calling a meeting of the board assoon 
after the passing of that Act (7 July, 1883), as the seeretajy- 
treasurer shall have obtained returns from the several city, town
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and othcr municipalities in th= district showing the assessed value 
e real and personal property of each municipality, not later

enartéd Ih tlTSLneXJtafter ^ PaSSing of th? Act- it is then 
enacted that the board shall thereupon apportion the amount so
est,mated amongst the various municipalities upon the basis of 
the respective assessments and shall cause to be transmitted to the 
clerks of the respective municipalities before the aoth August, a 
statement of the amount required to be raised by each of the 
municipalities for the purposes aforesaid.

Section 28 provides, that this estimated amount shall be apppr- 
tionedupon the basis of the equalized and assessed value of the 
real and personal property; and the statement of the valuation of 
the perspnal property of the Said municipalities, or of the real and 

* perSO,na P7?rty 38 r“luired' shall be furnished to the boards by 
the clerks of the municipalities. It is in this section clearly pro- 
vided that the board shall be furnished with the personal property
cipTlUi jhC ^ a"d PerS°naI property by the derks of the muni- 

This was the method provided by the Act 46*47 Vic c 1 bart
as. 25, 26 & 28, all these provide for an equaL.ion upon
both real and personal property; section 26, specially providing 
for the manner of levying for the sums so required during the 
f,ear. rhls B.v-law was passed on the 29th July, 1884. And
ThU L AC; V'’ 'T PaS5ed °” the 29[|‘ APri' Previous.

latter Act, if it change the apportionment, or the basis of 
the apportionment, must be 
to assessments.
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Section 436, provides for the appointment of assessment 
mis^joners.

Section 437, defines their duties. The first of which in sub- 
section 1 is to make a valuation of the land in the whole district 
especially excepting cities and towns.

1 , . • , provldes’ that when they have completed their
valuation (wh.ch is only as to land), theyshall report the result to 
the chairman of the Judicial District Board.

Section 440 then provides, that the secretary-treasurer of the 
Judicial District Board shall on receipt of the assessment commis- 
sioner s report, furuish the clerk or secretary-treasurer of each 
municipality with a copy of so much of the report as shall reläte
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to such municipality, and the said valuation shall form the basis 
for the equalization of the real property for a period of five years 
and with the personal property as shown in the assessment roll, 
if considered necessary.

The words “ if considered necessary,” are to me of doubtful
itaining in

some way, the personal property is an actual nec^sity in case 
there is to be an equalization at all—for it is provided in section 
441, that, as to cities and towns over which the. assessment com- 
missioners have no jurisdiction or authority, to enable the 
District Board to make such equalization and apportionment, it 
shall be the duty of the clerk of each municipality (which term 
includes cities and towns), not later than the Jjfrst of June in this 
year, 1884, to transmit to the district treasurreja certificate sealed 
with the seal bf the Corporation, giving the aggregate value of the 
real and personal property of such municipality. When the course 
pointed out in this section is followed, there may be a proper 
equalization and apportionment and without it in my judgment 
there can be none.

import where they occur. This furnishing or

J

r
(

s
The object of the statute is to secure an equalization and appor

tionment as appearS from nearly every section I have reterred to. 
The means of doing so certainly can not beto adopt the assessment 
commissioner’s valuation of the real estate of rural municipalities, 
and as against that to attempt an equalization having regard to 
cities and towns by adding their real and personal p&perty 
together, (and the District Board are not entitled to have the 
assessment of cities and towns certified to them in any other way 
than in the aggregate). Section 442 may be read as explanatory 
and that section enacts that, the District Board shall at its first 
meeting in every year séttle, as nearly as may be, the amount 
which shall be required for all county purposes for the current 
year.
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Having done this, this section further enacts that they shall 

examine the assessment rolls.of the different municipalities for the 
preceding year, or the clerks’ certificates together with the state- 
ment or return of the assessment commissioners of the value of 
the real property, and on the basis of the said retums and valua- 
tions shall apportion the sum that each municipality shall pay on 
its proportion of the aggregate amoifht for all county purposes for 
the current year.
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sis In my opinion, the method of arriving at the amount for which ' 
each mumcipality shall be valuedirs

or rated for the purposes of 
this equahzation is this:—the valuation of the real property in all 
places, other than cities and towns, and‘in cities and towns the 
aggregate value of the real and personal property shall be taken 
and to the. valuation of the real estate made by the assessment 
commissionens is to be added the personal property as shown by 
the assessment rolls. In this manner an equahzation can be 

I made.

The statutes, both The Judicial Districts Acts and the Munici- 
pahttes Act, provide for equahzation and apportionment and must 
be construed so as to give effect to that principle, if it can be 
done without doing violence to the words of the Act and it can 
be done in the manner above directed. To have made the valu
ation upon the value of the real estate alone as the declaration sets 
out is in my opinion not warranted by either of the Acts 
referred to, and as that is the method set out in the declaration 

which the equahzation has been made, I think it cannot be 
sustamed. Even counsel on the argument felt obliged to admit 
that unless the District Boards had the option of taking as the 
basis—the values of the real estate alone and equalize and apportion 
upon that—and he contended they had exercised that option, he
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to In my opinion, there is no means provided by statute by which 

they can legally ascertain the value of the real estate in cities ~' 
separate from the personal estate, they can only get from’the 
cities and towns the aggregate assessment and to make an equal- 
tzaiion at all requires the same from the other municipalities 
though, as to the real estate they are not obliged to rely on the 
rolls, but must take the assessment commissioner’s report.
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I

!

Re ASSINIBOIA ELECTION.
' t Order not served.—Counsel representing witness.—“ Sufficient 

sureties

At law an order must be dravvn up and served within a reasonable time 
otherwise the other party may treat it as abandoned. But the order will not 
be set aside on the ground of delay unless the other party’s position has been 
affected by it.

In equity only ex parte orders require service. The common law prevails 
as to service of orders in election cases.

An order was mfade for the examination of witnesses upon a chamber appli- 
cation. The order was nct served, but the opposite attomey attended on, and 
took part in, the examination.

Held, That the depositions might be read.

A witness cannot be represented by counsel, nor can counsel engaged in the 
case be heard in support of any objection the witness may have to giving evid-

i:

\

The expression in the Controverted Elections Act “three sufficient sureties,” 
means three sureties each of whom is sufficient for the whole amount.

H. A. McLean, for petitioner.

W. H. Culver and G. G. Mills, for respondent.
1

1 (abtk Mardi, 18S7.)

Tavlor, J.—Among the preliminary objections taken in this 
matter was one as to the sufficiency of the sureties. On the igth 
of January last an order was made, in the presence of counsel for 
both parties, that the respondent should be at liberty to issue a 
subpcena directed to two of the sureties named in the order, and 
to such other witnesses as the respondent might be advised to call, 
requiring them to attend before T. D. Cumberland Esq., special 
examiner at such time and place as he should appoint and submit 
to be examined riva voce upon oath touching the sufficiency of 
the two sureties complained of, as sureties. •

Evidence has been taken before the examiner, and one of the 
two sureties is no longer objected to, but it is claimed that the 
evidence shows the other to be insufficien^
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On the part of the petitioners it is objected that the evidence 

wiiich has been taken cannot be read 
ceedings in connection with the 
irregular in this that 
ever

as against thejn, the pro- 
taking of it being it is said 

no copy of the order of z9th January has 
been served upon their attorney.

According to common law practice an order must be drawn 
up and served within a reasonable time, otherwise the opposite 
party may treat it as abandoned, Arch. Pr. 1606. And it seems 
■t must be so even althuugh the attorney of the opposite party 
was present when it was made, Kenney v. Hulchinson, 6 M. & W. 
>34- In equity the rule is different, and from 1 Granf sPractice 
■7>, -t appears that orders of conrse must be served, because’ 
being obtained cxfartc, the opposite side have no notice of them 
but by the service, but it is said, atp. i„, - When special orders 
are drawn up and perfected by being passed and entered, they 
to be served where service is necessary, which it is not (unless for 
the purpose of bringing a party into contempt for disobeying it) 
where the opposite side appeared by their counsel 
ing.”

ent
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Netther the Controverted Elections Act nor the general orders 
made in pursuance of the Act say anything about the service of 
orders, and the Act does not say whether the practice upon elec- 
tton petitions is to be the practice upon the common law or upon 
the equity side of the court. It may be assumed however, the 
Act being s,lent on the subject, that the practice on the common 
law side should be followed and that therefore, orders should be 
served. That being so, there is no doubt that in some cases tne 
opposite party may move to rescind an order on the ground of 
delay in serving it, but where the order is of such a nature that 
no party is prejudiced by the delay, the practice does not show 
such delay to be a ground for setting the order aside, Wilkcs v. 
McMillan, 10 U. C. Q. B. 292. The reason for a party being 
a lowed to move to rescind an order under such circumstances is 
that the party obtaining it has by not serving it been guilty of 
such laches as to disentitle him to the benefit of it. In Gurnev 
v Gurney, 15 L. J. Q. B. 265, in which an application to dis- 
charge a rule for a special jury, 011 the ground that it had 
been served within a reasonable time, was refused, Wightman I 
said,' " The whole doctrine of laches depends upon the other
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party being put in a worse position than he would otherwise have 
been, I cannot see that that has happened here.”

In Churck x. Marsh, 1 Hare, 653, V.C. Wigram had to deal 
with a question arising upon the neglect to serve an order of 
course, which as already said, must according to equity practice be 
served to render it effectual just as an order at law should be 
ser ved. There the learned Vice Chancellor held, that this 
expression, that an order of course is no order until it is served, 
must be understood in this sense that if the other party takes a 
step before the order is served, that step being in itself regular 
the order which had been obtained and not served cannot after- 
wards be acted upon if it will interfere with the step so taken. 
So in Sandford v. Alcock, 10 M. & W. 689, the Court of 
Exchequer refused to set aside an order, one ground upon which it 
was sought to do so being want of service, Lord Abinger saying, 
“As to the other point, it is clear that the defendant could not 
have taken any fresh step, and therefore I think the plaintiff ought 
not to be considered as having abandoned the order.”

The omission to serve the order did not make it void and the 
question is, whether the petitioners have, or have not, by their 
conduct waived the irregularity and prevented themselves from 
raising the objection.

The order was made on Saturday the 291b of January, and on 
Tuesday the ist of February an appointment was obtained from the 
examiner appointing Thursday the 3rd of February to proceed 
with the examination of the sureties and another witness. This 
appointment is on the face of it expressed to be given, “ Pursuant 
to the order made herein on the 2gth day of January A. D. 1887,” 
and was duly served upon the attorney for the petitioners. On 
the 3rd of February the examination was proceeded with, a wit
ness and one of the sureties were examined and the other surety 
was partially examined. The examination was then adjourned 
until the yth of February and an application was made for an 
order to compel the surety partially examined to answer certain 
questions which he declined to answer. On the yth it was again 
adjourned until the pth, and on that day it was further adjourned 
until the i4th, when it was proceeded with. On the iöth of 
February another appointment was made by the examiner for a 
further examination on the i8th of February, which was adjourned 
until the 21st when some evidence was taken. Then on the 21st
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°ItwTw Sti” a"0ther aPP°intment was made returnable on the 
25thofFebruarywhen the takingofevidencewasconcluded. The 

appointmentsofthe .Sthand 2,stofFeb.uarywerebothexpressed 
to be made pursuat. t to the order ofzgth January and 
served upon the attorney for the petiti

Upon all these examinations Mr. McLean the attorney for the 
pe ttionyrs attended. At the commencement of the depositions 

the 3rd of February there appears on the margin “ Mr. 
Mills fdr respondent, Mr. McLean for petitioners," underneath 
wh.ch is wntten “ see correction at page by Mr. McLean." 
At thd commencement of the depositions taken on the ,4th of 

ry, the following entry is found in the handwriting of the 
exammer “Mr. Mills for respondent, Mr. McLean for sureties. 

McLean States that the note made by the examinerin the margin 
I aPPfred on fö™» examination for the petitioners is 
J andTthat he never aPPeared for petitioners but always for 

surete. I note now that nothing was said on former attendance 
by either counsel as to whom he appeared for, the note in the 
margin was made by

Now it seems to
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the after the parties had left my offipe.”

that when the attorney for the petitioners 
appeared upon the examination, if he did not intend appearing 
for the chents for whom he was attorney on the record, it was his 
duty distinctly to lmve said so and not have allowed the 
ation to proceed, leaving the examiner and the opposite party 
under the impression that he was appearing for them. He should 
have stated that he did not appear for them and have assigned his 
reason for dechmng to appear, but it is plain from the note of the 
examiner that he did nothing of the kind.

Besides on
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On the first day he cross-examined two of the witnesses 

and opposed the enlargement to the ?th being granted 
taking of the evidence on the subsequent appointments he 
examined most of the witnesses and

vit-
At the 
cross-

ety
led

.... ., on several occasions had
objections to evidence which was being given noted. Now he 
could take part in the examination by having objections noted 
and by cross-examinmg the witnesses only as the representative 
of the pehtiepers. The sureties and the other personsXider 

examination wefe none Of them parties to the petition, theywere 
there and were being examined only as witnesses, 
had 110 right to have counsel in attendance 
Certainly no counsel present in their interest
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it the examination. Counsei could attend for a witness to protect 
him only against his being called upon to produce docu- 
ments wlnch were privileged or to answer questions he was not 
bound to answer. But had any questions-of that kind come up 
the counsei so attending could not hayfe been heard on behalf of 
the witness. In Doe Rowcliffe v. Egremont, a M. & R. 386, it 

held that a witness objecting to produce documents has no 
right to have the question of his liability to produce argued by 
counsei retained by him for that purpose.
Date, 3 Q. B. 609, was a case in which a Colonel Wyndham was 
not a party but in which he was interested because he was bound 
to indemnify the defendant if the plamtiffgot a verdict. Instead 
of his being called as a witness to produce documents, his attor- 
ney was by consent ofall parties examined and was, notwithstand- 
ing his objections, compelled to produce a particular book. 
A verdict having been entered for the plaintiff a new trial was 
moved for on the ground of the production having been impro- 
perly compelled, and counsei insisted that Colonel Wyndham 
was so substantially interested as not to be excluded from 
complaining of the decision at Nisi Prius. The Court held that 
the case must be disposed of as if Colonel Wyndham had him- 
self been the witness, Coleridge, ]., in giving his judgment 
said : “ I rqcollect a case on the Western circuit in which I was

was

Doe Egremont v.
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tlretained as counsei for a witness, to resist his being compelled to 

produce some evidence. Mr. Justice Park, who was perfectly 
familiar with the course of procedure at Nisi Prius, would not 
for a moment allow me to appear in that character. He said: 
‘ I must be left to take care of the witness, and I alone; I shall 
not hear counsei on his behalf.’ If counsei cannotbe heard for 
a witness at Nisi Prius, certainly he cannot be heard fpr the 
witness in banc."
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If the objection to produce a document must be taken by the 
witness himself, and neither the counsei engaged in the 
can support the objection, ( See Taylor on Evidence p. 1233, 
Marston v. Downes, 1 A. & E. 31,) nor can counsei retained 
for the witness be heard however important it may be for the 
witness not to disclose the document, how much less right has a 
counsei who says he only appears for the witness, to interfere and 
cross examine that witness and the other witnesses.
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ect In my opinion by Mr. McLean not stating at the first he did 
not appear for the petitioners the right toobject to the regularity 
of the proceedmgs was waived. Most certainly it 
his taking part in the examination, 
be read.

cu-
lOt

was waived by
....... The evidence can therefore

the re ^ “ d0ne the petitioners- The attorney

and he Z T WheD the evidence was taken
and he cross exammed the witnesses in their interest.

One of the sureties at first objected to, is not, since the 
mation as to his property, any longer objected 
uilespie is still claimed

up
of
it on

no
by
v. exam- 

to. The other
or not must therefore be Tk expmltn in^secdon

til°F f0fr°ve?ed Elections Act - Three sufficient sure-

whom h « th,‘” k röd t0 mea"’ three sureties each ol
whom 1S sufiBcent, that ,s, each of whom is worth #a,ooo
and above what will pay his debts and liabilities.

The surety here claims to be qualified as being the owner of
four propert.es, worth in all on his valuation #14,750. No
witnea has been alled on'the pari of the petitioners to sustain
h s Valuations. We havethe surety’s own evidence only. On 

other side two witnesses have been called. One, the 
ager ofa Loan Company in Winnipeg, the other, 
agent, both men who swear they have 
the value of real estate. The real
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a real estate 
practical knowledge of 

f i, 1 • estale agent places the value
ns properties at #5,120. The manager of the Loan Company 

was exammed as to only one property, upon which his Company 
a mortgage. It has been offered for sale without findinga 

purchaser and he valued it at #1,650, the surety having put it 
down at #4,950. lite other witness gives the same proplrty as 

wor h from #, 000 to #,,å0o. It is not very important to 
analyze the valuations given by the two witnesses, for taking
the rLtitL T PU‘ °" thC Pr°Perty by the suret>- himself- a"d 

petitioners have given no other evidence of value
incumbrances and the debts
amount.

From the report of the master made in a suit of the Federal 
Bank against the surety and dated agthof Oct., ,886, there is . 
found to be due to the Federal Bank on a mortgage upon one of 
the properties on which the surety seeks to qualify, tg »go 02

to the a9th day of April next, the day appointed for redemption
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There is also due to the Federal Bank upon a judgment 
$2,642.82, interest to the 2gth of April, being included in tliat 
sum.also/

There are in the sheriffs hands an execution for the Federal 
Bank for $8,135.92, being the amount due upon the mortgage at 
the date of the master’s report, 2gth Oct., last; also an • 
execution for the Federal Bank for $2267.33, with interest from 
21 st Oct. 1884, being the same judgment as is mentioned in the 
report. There is also an execution at the suit of the Manitoba 
Investment Association for $2,372, with interest from 2gth Nov.
1884. That is in respect ofa mortgage debt, the correct State 
of the account upon that mortgage being that there is due 
$2499.48, and for interbst $625. The total amourit due as 
found by the master’s report in the Federal Bank suit and 
upon the mprtgage of the Manitoba Investment Association with 
interest and sheriff’s fees is $14204.22. To which has to be 
added a mortgage upon one of the properties for $2200, with 
$484 arrears of interest, making in all $16888.22 against pro- 
perty worth at the highest valuation, $14750.

It is true that as to the $2200 mortgage the surety says it may 
be discharged at any time. It was given to a man named 
Robson to allow him to use it for security, and it has been 
assigned to one Sinclair. The surety says: “ I don’t owe
Sinclair anything. Not in that sense of the word. I owe in a 
sense and I don’t in another. I have something of his and he 
holds this as security. When I give that something back to him 
I am entitled to the mortgage back.” Now, that can be said in 
the case of every mortgage. The mortgagor holds something of 
his mortgagee’s; he holds his money and when he giv^s that 
back heis entitled to have the mortgage, orto have it discharged.
In the meantime, here, the something which the surety, the 
mortgagor holds of the mortgagee’s has not been given back so 
the mortgage, is at present a subsisting ineumbrance. Then as 
to the debt due the Federal Bank, part of which is a mortgage 
upon one of the properties, the surety at first said it was paid off 
by a settlement with the bank. It was paid off, he says, a year 
ago last spring. That would be, I presume, in the spring of
1885. At a later stage he said the settlement with the Bank was 
two years ago past. “ I have not paid them anything since then.
I was not to pay them anything. I was to withdraw a suit which
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I had against them for #13000, which I did.” He also said he
:asno«|,st with foreclosure papers con-cdt.;ne

said h , ™,° gage" 6 ma"ager °f the Bank when examined 
rertlv , SUre!y/n 1885 °»-ed the Bank directly and indi- 

1 f,*'932.5’ andthatan arrangement was come to that he
should pay the Bank on the 4th of June, ,886, the sum of #4000, 

hich payment should be taken as full settlement. Nothing has
daiTthTfunCn Paid accmmt of that *4°00' and the Bank
clatms the full amount due and has taken proceedings. If the 
agreement come to in ,885 was one by which the Bank 
bound m any event to take #4000 in full settlement, if paid at 
n th, h «•'* tl,at n0t on,y should the cxecution placed

in Oc ,88 ! , °Ct" l884> be keP‘ aiive and renewed
i g l88s’ but that a bil1 should be filed on the mortgage
in Sept ,886, claiming #700= for principal, and #,079.50 for 
arrearsofmteresrand that the surety should have allowed5 
Dill to be taken pro confesso.
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#4000, and the valuation of the 
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,, , , Put at douMe what they put it, still there
wcrnldonly be a margin of something like $450 in favor of the

I cannothold upon the evidence that Gilespie is a sufficient 
surety, and the prehmmary objection that the petitioners have 
not given security with three sufficient sureties
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Of;ATTORNEY-GENERAL v. RICHARD. the
the(In Equity.)

Pleading.—Allegations of fraud or error.—Parties. —Fraudulent 
Vendor. —A ttot ney- General.—Co sts.

It is not sufficient to allege that a patent was issued through fraud, or in 
error, or improvidence without setting out in what the fraud or error or 
improvidence consisted; nor to allege that it was issued upon the faith of 
certain statutory declarations which were untrue, without showing what the 
declarations contained.

The original) patentee was made a party to an information to set aside a 
patent, although the information alleged that he had conveyed the land to his 
co-defendant. The information charged fraud as against the patentee's vendor, 
but none against himself.

Held, That the patentee could not demur for want of equity.

The Attorney-General will not be ordered to pay costs; the Imperial 
J Statute 18 and 19 Vic., c. 90, not being in force in this province.

IV. H. Culvtr and G. G. Mills for informant.

J. S. Ewart, Q. C., and C. P. Wilson for defendant Richard.

[April 1SS7.'}

Wallbridge, C. J.--The information filed in this case is to set 
aside a patent issued to Richard for the easterly twenty chains of 
a parcel of forty chains in breadth by two miles in depth, situate 
on the north side of the Salle River, (said to be partly insections 
19, 21 and 30, in Township 8, Range 2, East, bounded on one 
side by Octave Ollard, and on the other by Alexander Ollard, 
running towards the north,) which 20 chains of said land are that 
part of the north-east % of section 18 lying north and west of 
Salle River and that part of the south-east section 19, lying 
west of Salle River, the west l/2 of north-east of section 19, 
also lying west of Salle River, and the west % gf section 30, in 
Township 8, in Range 2, east of the principal meridian, which 
patent is dated 23rd January, 1884. It is this patent which the 
information claims should be set aside, and the information also 
claims that script to the yalue of #355, being one dollar per acre
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for each acre of land comprised in said patent, which sum was 
in comrautation for the right to cuthayand every other right 
which the patentee might have under sub clause 5 of 
of 33 Vic., c. 3, The land patented to Richard was conveyed to 
the other defendant Bourbeau, who registered the deed to him on 
the i6th July, 1884, in the proper registry Office in that behalf. 
Ihe information asks for cancellation of the patentandreturn or 
payment of the value, of the scrip.

The first paragraph States that sections 18,19 and 30, in town- 
ship8, Range 2, east of the principal meridian, in the Province of 
Manitoba werevested in the Crown and known 
Lands.

sec. 32,

Ias Dominion

That in October 1877 Amable Gaudry, Sr., applied 
Department of the Interiör for a patent for a certain parcel of 
land situate on the north side of the Salle River, said to be partly 
m section 19, partly in section 21, and partly in section 30, in 
the said township, bounded on one side by Octave Ollard and the 
ot er by Alex. Allard, (sic.) said lot containing an area of 40 
chains in breadth by 2 miles in depth, running towards the 
north. Such application was made under the statute passed in 
the Parliament of Canada in the 33rd year of Her Majesty's 
reign, c. 3., s. 32, sub. sec. 3, and he supported his applica
tion by documents purporting to be the statutory declarations of 
Amable Gaudry, corroborated by Octave Alard, and Jean B 
Boyer. dated 27U1 Oct. 1887, alleging that the said Amable 
Gaudry, Sr., had been in possession of the said lands since the 
year 1866, and that in 1870 he made the following improvements 
thereon : Planted posts, ploughed and made other improve
ments there, in accordance with the custom of the country.

It will be observed that the lands in respect of which he made 
these representations are north of the Salle River, 40 chains in 
width, two miles in depth, running north, and when described 
by numbers are said to be partly in section 
tion 21, and partly in section 30.

to the i

ii
:•

:

a

19, partly in sec-

This section 21 is not one of the lots patented, and the part of 
lot 18 patented, is nothere charged to be any part of the 40 
chams by 2 miles, in respect of which these misrepresentations 
are made; but 18 is included in the patent, with 
asked to be cancelled.

19 and 30
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It may be consistent with this charge, that the improvements 
were on 21 charged to be part of the 40 chains, though by what 
we may know from the statutes regulating surveys this lot 21 
could not be part of the same 40 chains in width, of which 18, 
19 and 30 are also part.

Is there any charge made in the Bill by which the patent of 18 
should be cancelled. or is any reason shown at all for its cancella- 
tion. With the aid of plan and proper explanations this part of 
18 patented may be part of the 40 chains, and in this way may be 
said to be embraced within the misrepresentations.

This case, however, is on demurrer, and I cannot go outside 
the record.

The misrepresentation is that Gaudry represented that he had 
been in poåsession of said land since the year 1886, (sie) which 
charge in itself adrnits of the construction that his possession might 
have been for a very short period and not a continuance of such 
possession, whilst the kind of possession which the statutfc 
speaks of, is a peaceable possession at the time of the trans
fer to Canada; that he plan ted posts, ploughed and made 
other improvements there in accordance with the custom of 
the country. Now, 21 is charged as being part of the 40 
chains, and it is perfectly consistent with the allegation here 
made that improvements were made on Lot 21, a parcel ot 
land not sought in any way jo be . affected by this in
formation. It is argued that paragraph 13 contains a State- 
ment that the representations in paragraph 2 are, in iact, 
false, but upon examination they do not appear to be so, for it is 
there said that Amable Gaudry was not in actual occupation or 
possession on or before the 15111 July 1870, in such manner as lo 
entitle him to a patent and that he did not prior to I5th July, 
1870, make the improvements thereon in said declaration 
referred to. The representations that he is said to have lriade 
are not those alleged to be untfue.Tt thus stands thatlhis 
possession and improvements mäy have been on 21, or in any 
event it is not charged that the representations are untru/e or 
made to deceive, or that in fäet the Crown was decei- 
faet it is not alleged that these misrepresentations arötintrue.

It is true that there are general statements that certmn allega
tions contained in statutory declaratiohs, without sayillg whät
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those declarations 
sufficient.

ments 
r what 
lot 21 
ch 18,

were, were untrue, but this is clearly not

■å
The statute under which the Courts are empowered to declare 

patents void, 46 Vic. c. 17, s. 74, Dom. Consolidated in 
words in Consolidated Statutes of Dominion 
there the words rrj . 1 c- 54, S. 57,

ihat whenever patents leases or other 
instruments, respecting lands, liave issued through fraud or in 
error or improvidence, the Court having competent jurisdiction 
in cases respecting real property are empowered to adjudge 
such patent to be void. 6

of 18 
lcella- 
part of 
nay be

are:

In this case the charges are fraud or error. I feel I 
safely hold that it would not be sufficient to allege that a patent 

issued through fraud or in error or improvidence, without 
setting out in what the fraud, error or improvidence consisted. 
If that were allowed a dcfendant would go to trial under 
unfavorable circumstances.
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In Wallingford v. Mutual Society, 5 App. Ca. 701, Lord 
Hatherley thus expresses himself: “ Nobody can be expected to 
meet a case and stdl less to dispose of a case summarily, upon 
mere allegation of fraud, without any definite character being 
given to the charges by stating the facts upon which they 
This appears to me to be a correct statement of the law, 
justice and convenience recommend it.

The only charges specifically made are those in the second 
paragraph. These are not charged to be fraudulent and may be 
literally true.

In Attorney- General v. Garbutt, 5 Gr. 181, where the error 
was fully set out it was held that the mere suggesting mistake was 
not sufficient on the part of the Crown, and that such mistake 
should be proved by such evidence as to exclude all reaäPhable 
doubt. That is, it must be both alleged and proved. In the 
sixth paragraph it is alleged that Amable Gaudry on the ,oth 
December, 1878, conveyed to one Richard part of the lands 
called forty chains, containing 20 chains in width by two miles 
m dePth> bounded on the south by the River Salle, on the west 
by Octave Allard’s ten chains claim, to theeast by what remained 
of the vendor’s claim, composed of sections 19, 30 and 31, in 
the said Township 8, and in paragraph 7 it is stated that the land 
in the preceding paragraph is the westerly 20 chains of the said
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40 chains, relying on the statutory declarations and documentary 
evidence, and believing Amable Gaudry entitled to the said 40 
chains, under the provisions of the Manitoba Act, and in 
as to the land described therein ; that is, in the deed Amable 
Gaudry to Richard, the Department issued to Richard a patent 
for the easterly 20 chains, being part of the N.E. ^ of 18, lying 
south,and west of Salle River, that part of S.E. of section 19, 
west of Salle River, the west half of the N.E. % of section 19, 
west of Salle River, and the west half of the east half of section 
30, in the said Township 8. This is also a statement of error or 
mistake, not setting ont in what the error or mistake consists, 
and upon the authority of Attorney-General v. Garbult, 5 Gr. 
181, is also bad.

It was further objected that Richard was not a proper party as 
he was in no way responsible for the scrip. The scrip is said to 
haje been issued in consequence of the right to the land 
an incident to it under the statute 33 Vic-, c. 5, s. 32, sub- 
sec. 35, as commutation for right of cutting hay. There is a 
common origin both to the land and scrip arising out of the same 
right both parts of oneclaim, the land after grant, being conveyed 
to Bourbeau and the scrip remaining with the grantee of the 
land from the Crown. The right of the Crown to one of these 
necessarily carries with it the right to the other. Werderman, v. 
Societe Getierale d<?Electricitie, 19 Ch. D. 251, shows that since 
the Judicature Act the presence or absence of parties is no longer 
gröund of demurrer.

It is true as argued by Mr. Ewart, that an insolvent is not a 
necessary party, when he has parted with his interest, but if fraud 
is charged it is not a subject of demurrer. Whitingw. Rush, 
2 Y. & C., Ex. 546. Lloyd v. Lander, 5 Madd. 282. He 
might be made party for discovery. Marshall v. Sladden, 7 
Hare, 428. The suit appears to me to be properly constituted.

In my opinign the demurrer should be allowed. If the suit 
were between party and party I should allow costs, but as the 
Attorney. General is plaintiff, I think the rule that has prevailed 
in Ontario, laid down in Rees v. Attorney- General, 16 Gr. 
468, and Reg. v. Mainwaring, 5 O. S. 670, is the law here.

It is contended that the Imperial Statut^ 18 & 19 Vic,, c. 
90, under which costs are allowed in .England, was imported into
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our law by our Act introducing the lavv of England1, hut tliat Act
,S ,:,a ,as t0 RnKland> ™d requirvd a special Act to make it 
apphcable to the Isle of Mann, besides the manner of obtaining 
r osts pomtedout under it cotild not be applied liere. We have 
nut the othcers nor the means territorially of enforcingademand 
foi rosts and the Court will not make a decree it cannot inforte. • 

Allow the plaintifif one month to amcnd.

Oemurrer allowcd.

v. 34i
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6 1 WALLBRIDGE v. HALL.

WALLBRIDGE v. YKOMANS.

IVromfnl *■«*„ by Shonff.-No mtrrfrrcnc, mth Soo,h.- 
iJM/iHge. liisiiitdioits by AII01 ncy.—Panter of.

cxecution againsl B. llle shciili scized g,mils claimcd by llic
h uT , V v" I'',"01 «"P*b "r ^ ""X ™= i" |H«»sio„,

• h'" ’,,C cl) !ool< “°rtllcm'101,111,0 plnintilfuut to rcmovc theta, »ml ,„„k
au undertaktng from the plaintift tliat hc would not remove thcm The

“"d ''-0 “editors abandoncd. The sherifl' thcn
plairdifh S '' 'hl' Se“rC,) «av6 noticeofab,„,lonment,„«l„

a
ic
;d
le
se
v.

Vmler ance
er

a
id

nU '■ Th®‘ lhcrc was Respass fur wltich an actiun would Ite.le
attomey has nu implied authority tugive inslructions tu 

to sei/e any particluar goods.
7 a sherifl

3. Tak ing part in interpleadcr procecdihgs is 
cxecution creditor of the seizure.

ratification hy theit
te Remarks upon the bona fid,s uf a 'sale made to 

suspicious ciréumstances. a hired man under:d
r.

J. S. Ewart, Q. C., and A. .]/. Peterson, for plaiiuiff. 

H. h. Hcmierson for defendant.
e.

c.
to
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{5H1 April, 1SS7.)

Dubuc, J.—These were twolictions for trespass for wrongful 
seizure. The sheriff having two writs of execution against one 
Bnker, One at the snii ol the defendant II all, and t lie dtlier al 
ihesuii oi the dvlendant Yemnaiis. went and seized tlie plaintilT’s 
guuds. Ile did n< -i go, inlo p« issessiuii. iiur Ivave an v 1 me in 
1 liarge ol said guud.s ; biil took a.list ol t hem and lold the plain 
tiff not to .removc them un ti I his claim had been put in the 
sheriff ’s hands. 'The pläintiff put in his claim ; the sheriff i-nter- 
pleaded, and alter the pläintiff had been examined un bis affi- 
davit, the sheriff withdrcw from the seizure, of which the pläintiff 
was duly notified. The pläintiff brought his two aetions, and af 
the trial it was agreed tlnit the evidence in one would be used in
the other, and both cases were argued at the same ti me.

The withdraxlal of the sheriff look plaee three or fonr weeks 
after the seizure. In the meantime the pläintiff had remained in 
possessson, usc and enjoyment of the goods. He claiins, how- 
ever, that, during those three or fotir weeks he was delayed in 
selling his gram and carrying it to the market. Btit hedoes not > 
show that he lost on the |)rice of the gruin by such delay.

Ihe writ of execution c>f Hall v. Baker was placeti ih the 11 
sheriffs hands 011 the 291b April, 1886, and that of Yeamans 
Baker on the 241b April. The farm on which the stock, imple- 
ments and grain were seized was known as Baker’s farm ; and 
it was in reality Baker’s farm, and the stock and implements 
were Baker’s property, until the beginning of the said month of 
April. For a year before and up to the 6th April, 1886, the 
pläintiff had been the hired man of Baker/ and had worked as 
foreman 011 his farm. It appears that about a week before said 
date, Baker told the pläintiff that he had sold the farm to one
Elvin, whom the pläintiff hnsVevcr seen in tliis country. 
lie was so told, the pläintiff uiilj^rstood that Baker owned the 
farm. And Baker, acting as attorney for Elvin, executed alease 
of the farm to the pläintiff. 'l'he lease is dated the 6th April, 
1886. On the same day, Baker also executed a bill of sale of 
all his stock, implements and grain to tlie pläintiff, the consid- 

. eration being $1,730. No rooney was paid, hut the pläintiff 
gave back a chattel mortgage for tlie sum of #1,533.55. Under 
tlie chattel mortgage the-first payinent for $766.77 was due and

Until

____ 1
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iiayahle on the .st November. ,886. Brtt up to the time of the 
onit °f 11111 CaSe' 24tl’ March’ l8S7- "»thing had becn paid

TIk: nr,:, ipiesrion ,„ I..- ,k,termined is, whether therv
!;;r|,,^''ul..... .. ............... delendaiil shoul.l helmld H:l|,lc
Miciit 11 t hal is Jf.im.l in ,|ie ;,itinnativc,
|'laiinilf emitlcd I<

343

H?ful

af

fl",
in

«lia, ilam.iges is tlnlin ;si
the

The evklcm* shows ll,a,, un the llrsl wri, „,y./„. i„ le„,m 
pläcedin Ihe sheriffs hands 

sheriffs officer wunt and seized the

ter- 124th April, ,886, li e
. goods in queslion, except
tlf gram, and look an undertak ing from the plaintiff ihat the 
saul goods wcnild not lic removed from the plaee. 
lurtlier ivas done on said seiznre.

jffi-
itiff

Hut nothing

On the ,|th Oetohur, 1886, the sheriff received 
letter :

“ Dear Sheriff

tlie folloVvirg
I in

:|i
Hall ni. Baker. 

“ Haveyou made anv 
is anxious tlmt
posed of. 1’leasi: alterd 
vott do.

in Veoim-.ns vs. u
•Zl,rv under t hese executions vet ? Hall

sliould make seizure be furu the gra in is dis- 
Ihe matter and let us know ivhat

,
I1the ^ ;

7 V.

“ Votirs iXrv., 1»le-
md “ Henderson ,* Henderson.”

JMr. Henry E. Henderson, barnsler, wlm 
mémbet ot the firn, of Hendei 
a t the trial on

:wrote the letter as' 
Henderson, was examined 

belialf of the plaintiff and said that he kn 
"ther instructions given to the sheriff by his firm but wlnt 
eontained in the letter of the 4tl, Oefober. 
and 1'

of
the • 1t‘\v of no 

was
|Ur= “.nothin* ‘he evidence to show, thatIn HZum- 

•"’« T sJ,er,ff they were aeting themselves under any special j„. 
slructions from the defendant.' In the case of miUridte 
Yeomans, Mr Henderson in explaining his action, or rather the 

action of hisfirm m regard to said executions, said he had re
ceived 110 special anthonty to lssue the fi. He had received 
noothcr anthonty from hisclients than the authority to prosecute 
ihe smt to hrmg the action. He said he did not know “ 
be can justi fy his action in issuing tlie execution, as it is a 
tion of law whether or not he had implied authority "

raid
hil*

ltil
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As to the question whether there was a trespass eommitted, 
the case of Cqmeron v. Lount, 4 U. C. Q. B. 275, seems to 
be vury inttch in point, I11 that case the bailiff bad received 
from the plaintiff a list of the goods and stock found on the 
farm, had told the plaintiff that he must not remove it, and 
took a boitd that it should l)e forthcoming. Robinson, C. J., 
held that, as the goods were neither removed, nor retained, 
nor handled, there had been no actual direct injury done to 
the plaintiff ’s goods, fur which he-could sue in trespass.

lin Panke v. Glass, 11 Ont. R. 275, it vvas held that, 
though there was vvhat ronstituted a seizure by tne sheriff, so 
as to entitle him to interplead, as he had not in ter fe red 
vvith the possession of the goods, he was not liable in trespass, 
and the verdigj pn his favor was maintained.

*In Smiths. Keal, 9 Q. I>. 1). 340, the Court held that it was 
not within the scope of the implied authority of the solieitor of 
a judgment creditor issuing a ji. fa. lo direct the sheriff to seize 
particular goods.

I11 Harttiy v. Afoxham, 3 A. &: E. N. S. 701, the defendant 
had locked up the plaintiff ’s goods in a room which he held of 
defendant, and in which the plaintiff had put them, kept the key 
and refused plainlift access to them, saying that nothing should 
be removed till his, defendant’s', bill was paid. It was held that 
there was not such a taking of the goods as vvould sustain an 
action of trespass.

Under these authorities, I think I might properly hold that 
in the cases before me there was no trespafcs eommitted. But if 
there were any doubt about it, I think I should at least hold that 
there was no trespass for which the defendant should be held 
liable. There is no evidence shovving any special authority from 
the defendants to the solicitors, Messrs. Henderson & Hender- 
son, to issue the fi. fa. at all; much-less authority to instruet the 
sheriff to seize any particular goods of the plaintiff. The letter 
of the 4th October does not directly instruet the sheriff to goand 
seize that particular grain claimed by the plaintiff. The said 

■ grain, though, was no doubt rtieant in said letter, but there is 
nothing to show that the defendant Hall, nor the defendant Yeo- 
man authörized their solicitors to so instruet the sheriff.
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I, It may be contended that their. , , , attending by attorney at the
mterpleader proceedmgs should be considered as i ratification of 
the seizure. But the contrary vvas held in Woollenv. Wright, 1 H. 
lV L- 554, and Kennedy v. Patttrson, 22 U. C. Q, B. 556.

I hese being my views on the authorities and on the evidenre 
I am not bo,md to consider the question of the amonnt of dam- 
ages vvh.ch the plainti(Tshould recover if a verdict was fotind in 
h is favör.

d

d

I,

I may, ho,vever, say, as I said at the dose of the trial, that it 
d,d not seein to me that there was any the claim of
the platntiir. My impression was, and is still, that lie had 
merit whatever.

t, I

d

He swure that wlicn he look the farm 
6th April, 1886, lie did 
Baker.

and other things on the 
knmv of anyexecution orsuitagainst 

But this ,s hardly to be believed. Up to a tveek before 
lie 6lli April, ,886, he knew of 110 other person owningthe farm 
,t ,Bakf’ and- VI'10 thnt very date, he had beenVorking as 
he Inred,,an of Baker. He was then told by Baker that he 

had sold the farm to one Elvin, whon, he has, as yet, never 
known to be m tliis cotmtry. On that same day, Baker execu- 
ted a lease of the farm to him as attorney for the said Elvin, and 
gave him a Inll ofsale of all stork, implements and grain, for 
Wh,d, he agrecd lo pay *1,730. The,, he gave back a cha.tel 
mortgage for *1,5.33.55. The differenrc in the consideration of 
the t »O docunients looks as if the 

■ • paid at the lime ; but the plaintiff

not

,f

it
,f
y
d
il

■
sum of *196.45 had heen

thmg 'Vhy then stich differenee in the consideration^! ITit 

» make U appear that a cer.ain amonnt had been.paid dmvn? 
•Ut the plmntill does not even scen, to knmv of that differenee • 

he swears ; •• I gave the rhaltel mortgage for the full amonnt.»
He swears al so that he unclerstood that the first 
the goods was to be made

.it swears
if
it
d

pay men t ön
year after the docunientsone were

was the amonnt of that
pay men t, nor of the last paymcnt to be made

executed, and he does not know what 
• first

;r
d one yearlater.d
is But the'chattel mortgage shows that the first payment for 

*766.77 was to lic made on the ,st November, ,886, less tlian 
seven montlis after- the date of the docunients. His ignorant* 
°t sucli an m,portant maner as the time of payment and the
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amount to be paid, is, to 111 y mind, a pretty conclusive proof 
that the xvholp thing xvas only a colorable, and not a bona fide 
transaotion. This xvas what led me to say at the close of the trial 
that, if I found that, in law,< the plaintiff was strictly entitled to 
recover, I xvould only give him the smallest amount of damages 
xvhich the circumstances xvould justify. But as above intimated, 
1 think a vcrdict should be entered for the defendant in 
both cases.

I xvill, however, reserve leave to move to enter a verdict for 
the plaintiff, for xvhatcvcr amount the court may think reasonable, 
if lie is found in laxv entitled to recover.

)
l

t
a

Verdict for defendant in eachease. t
o
e1
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thRe ASS1N1BU1A KLECTION.
111

Jnstification by surety.—Cross examination.—Reftsing to answer 
qucstiöns. XV i

Llpon the examination as to his solvcncy, of a surety upon a bond for 
security for cosds;

1. The suret]

th
to

:annot be compelled to produce his title deeds. sm
2. The examimng party has no right to enquire as to all the property xvhich 

The surety may say “ I oxvn a certain property and 1
clf

the surety ii)
elaim that to be of sufticient value to qualify mc to be a surety.”

- Of
hii

3. The surety xvill not be committed because hc gives unsalisfaetory ansxvers, 
as lliat hc cannot remember the description of his lands. This is not a refusal 
to ansxver. ho

//. A. Mac le an, for witness.

IV. Ii. Cnlver and G. G. Mills, for respondent. opi
- [gth February, 1SS7.)

Tayi.ok,J.—James Gilespie is one of thesureties xvho has executed 
the bond put in by the petitioners as security for the costs in this 
matter. The respondent not being satisficd xvith hissufficiencyasa

aga
upc*

ma1

*
am
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suretyproceeded.oexaminehimbeforeoneofthespecialexaminers
title deed'rt' h,= examinatio« he declined to produce certain 

dceds »ndrefused to answer ctyain questions whicli 

I' ”1™, phe examination was thereupon at the request of 
VC reS,0ndcnt s counsd adjourned for the purpose ofan applic- 
at.on being made to the court to compel production and to 
enforce answers to the questions objected to.

Tire respondent has obtained a 
witness to show

Wc IV

summons caHing upon the 
cause why lie should not be committed for , UII.

:r i" ,'T |,r0dl,":,ngthc title decds ('alled for by the subpoena, 
and asked for on the examination, and in not answering the q„es-
t ons iskedhmi as to h,s stock, and as to the particular linds

l,y hlm ,n tl,e Pansl,es ofSt. John and St. James, in said 
examination rcferred to, or why he shonld not attend al his own
expense and make the production and answer fully and partirn- 
arly the questions above rcferred to as in the depositions appcar 

or why such other order as may seem proper should not be made’ 
lo this summons cause has been shown.

Diiring the argument I expressed the opinion that 110 order 
could be made to compel the production of the lille decds and 
Hus was not pressed, Mr. Cnlver admitting that he had been 
unable to find any authority for such an order.

As to the question respccting the stock, I 
witness was bound to 
the onc which

cannot say that the 
answer it. Upon such an examination as 

was being held, the examihing party luts 110 right 
to enquire as to all the pfopcrty which the surety may own The 
surety has a perfeet right to say, l own a cerlain properly and I 
claim that to be of suEcicnt vallie to qualify me lo be a 

• Of course wliere he doos surety.
80 he rimsthe»risk, and tlie party nuttini; 

Inm forward as a snfficient surety mils the risk, of evidence being 
given on the other side to rcduce the value, so.that the court may 
hold on that other evidence pr even upon the evidenco of the 
surety himself, that an excessivc value lias been put upomtlie pro- 
perty and that the surety Js not realiy snfficient. tim, in ,„v 
opinion, the surety, fh6_ witness, cannot be proccedcd 
against for contempt bccause he cliooses to take liis stand 
upon a particplar piece of .propérty as giving him. a snfficient 
qualincation and derlmes to dfsclose 
may ha ve. any other propérty he

..
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As to so much of the summons as asks that the witness 
should be treated as in contempt for not answering the quéstiohs 
asked him, as to the particular lands ovvned by him in the Par- 
ishes of St. John and St. James, I do not see hoxv I can make any 
order. The depositions certified to by the special examiner do 
not show any questions as to these lands which1 he refused to 
answer. It is true he says as to sonie lots in the Parish of St. 
James, “ I can’t give the numbers of the lots,” and as to a farm 
which he claims to own near Dominion City he says, “ I can’t 
tell the township and range,” but, he did not, so far as I can see, 
refuse to answer any questions put tö him as to any of his real 
estate. The answers given may be unsatisfactory ones but there 
was not a refusal to answer.

It mav be}a question- whether the information he has given 
respecting the Various properties on which he seems to rely as 
qualifying him, is such as to describe it with suffieient certainty 
to enable the respondent to make enquiries respecting it, but that 
is a question for the petitioners and their counsel to consider. 
Should the court, when the question qf ths sufficiency of the 
security comes to be considered, hold that he has not, theconse- 
quences may be sefious to them, but that is not what I am at pre
sent called on to deal with.

The summons must be discharged, and as it asks for costs it 
must be discharged with costs. \
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DKDERICK v. ASHDOWN.to

it. (In Ci i am buks.)

hxtenMng lime for appeal to the Supreme Conrt. 
In support of a summons

,’t

1 |,|7'!1 l° "le Sl,l,rc,,,e “DMavit was filed showi,[. ,l,„,
'1 ? I'"” ‘l|’|1“‘l‘"S' onc resi,le<i i" Chicago auii the other „ear 1'ilol
7"" ’ “ t ,e'treSP‘1SS c,,l"l>lai„ecl of hatl nunetl the plaintilTs o-edil ■

lbe llclay in obtai,,i"e ,hc w ™ w

//f/i/, 1 hat no case had heen made for
Tl,e principles applical.le lu such motions discussed. 
Residenceoftheappellantoutorthe jurkdiclim, and athsence of ,lamage 

application ^ l° arC ,,wllers for consideration upon saeh an'

e,
al

an extension of timeas
ty
at

iC. ,/J. IVUson for plaintifTs.
■S. C. Biggs, Q. c., for defendants. j

VSBt /•'fliriliirv, jSSy.\ 
ls.iu.AU, J. Tlns is all Application to extern! the time for pm 

t.ng m and perfecting security on a pvoposed appeal by the plain 
tilf from * judgment of this Conrt setting aside a verdict for the 
plamtifl and directing the entryofa non-suit.

Hy the 25U1 scction of the Su|*eme Conrt Act, 3S Vic., c. 11, 
“ Kvery aPlJcal from tht-' judgment of a conrt or judgc, whereby ni 
elec t,on petition has heen decided, shall be brought within éight 
days from the rcndering thereof; and {very other appeal shall. 
be brought within thirty days from the signing, or entrv, or 
pronouncing of the judgment appealed from.”

Hy scction 26, “ Provided always that the conrt |,roposed 
lo be appealed from, or any judge thereof, may allow ;uf ap- 
peal under special- clrcumstances, except in the case of an 
elertinn petition, notwithstanding that the same may not.be 
brought within the time hereinbefore prescribed in that 
hut in such case, the conrt or judge shall; 
security or otherwise as shall seem 
stances.”

1it
I

respect; 
iij)ose such terms as to

. !pj/jper under’ the circum-

$

.

--



wm:

I
350 VOL. IV.MANITOBA LAVV REPORTS.

Y:
By section 28, “ No writ shall be retjuired or issued for bring- 

ing any appeal in any case to or in to the Supreme Court, but it 
shall be sufficient that the party desi ring so to appeal shall, with- 
in the ti me hereinbefore limited in the case, have given the 
security recpiired, and obtained the allowance of the appeal.”

, In Re Blyth 6° Yotirig, 1 j Ch. I). 418, James, L. J., referring 
to the t i me for appealing to the Court of Appeal from an order 
of the Chancery Division made under the Trustee Relief Act, 
said that it could not be extended “ except under special circum 
stances.” And Baggallay, L. J., in the same case, referring to 
the language of Jessel, M. R., in Mc Andrew v. Barker, 7 Ch. 
D. 701, vvhere the latter learned judge laid dovvn that tTie Court 
of Appeal had “ no discretionary povver to deprive a li tigan t of 
any advant^ge given him by the General Orders un less there lins 
been 011 his part some conduct raising an equity against him,” 
said that “ this language thougli applicable to the case then un 
der consideration must, I think, admit of some modificati011 
vvhere the circumstances are of a special character.”

These remarks appear to make the decisions xvith refercnce to 
the extensions of time for appealing to the Court of ^ppeal in 

\ England, applicable to assist in determining what are the
\ “special circumstances ” under vvhich an appeal to the Supreme

1 Court may be allovved after the eripiration of the thirty days 
\ limited by section 25.
\ In Re Blyth 6° Young, as mcntioned, it was held that these cir 
\ cumstances were not limited to, those arising from some conduct 
\ on the opposite party raising an equity against him, and James,. 
\ L. J., there gave as another instance ä case of inevitable accident, 
t but he did not pretend to say that this was the only other in
stance in which the time would be extended.
\ In Langtry vs. Dumoulin, 4 Can. L. T. 351, Boyd, C., 
stated : “ There is a clear line of decisions respecfing leave to
appeal which the courts adhere to. They are of two' classes. 
First, vvhere there is unavoidable accident whereby a party is 
tinable to bring on his appeal; secondly, vvhere some equity is 
raised on behalf of the appellan t from the conduct of the other 
side.”

Now, I do not Bud any such clear line of decisions as the 
learned Chancellor nlere speaks of. As 1 have shovvn, the lan-
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bring- 
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, with-
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ferring 
order 

f Act, 
ircum
7^Ch. 

Court 
gant of 
ere lins 
him,”

ication

FF V»S-mÄ Ä6&tlu'rt;ls m"e|y addition of the second dass of 
has men,i„ned >d’ C" '''b00' “ a“empt at the he

A much later 
Cotton, L. J., said

casesmen I

,s ’!1 Re NewCallao,22(l\\. I).case
( . 484. There

XiT ’ “ “ 1S nCCeSSary that there sh°uld be sonie equity .
! ’ .ra,sesfa case for lhe P»son proposing to appeal to gain

cxtLiision of time. There must be an equity in his favör either 
om the act of the other party or from something dse rerogni,- 

cd as a ground of equity.” And Botven, L. j„ after referring to ‘ 
he rules limit,„g the times for doing certain äcts, said 

lhe other side there is a further po 
the court to

;;

“ On
contained in other rules for 

ve,, « |)revent bijustice being wrought by slips or misad-
ventureé, and m dealmg with slips or misadventures and in ex- 
lending ,ts mdulgence the court will, ofcourse, be liberal when 

ees it necessary to be liberal in order to do justice.” No,v 
lere we have ,0 notice that Cotton, L. J„ ,ays d„wn no rules « 

1 he crcumstances which will raise the equity he mentions, and
■ a J" remarks 1 llave cited brings cases of mere

slips and misadventures ” within the category of special circunv 
stances warrantmg an extension of time, and in 
marks he distinctly refuses to lay do 
of this authority.

wer

nce lo 
ieal in

ipreme

some further re
an y definite 1 imitations

;se cir 
onduct 
James,, 
i-ident, 
ler in-

Wll

'

In Re Manchester Economic Buihiing Society

trTT::iN7cai!ao were expressiy —ed, a„drett M. R„ used this language.- “ I know of no other rule
‘ th,S’ that the court l,as Power to give the special leave if 

justice requires that that leave should be given ” and
Courtio d'y|dePHeCated any *ttempt to limit thc powér of the 
Comtto deal with ne,v sets of circumstances by laying down pos
itive rules as to the principles on which leave should be given to 
appeal after the ex,,ration of the ordinary period fixed by the 
rules of practice. It appears to me that it is wise not to attempt to 
lay down any more distinct rule than that of Cotton, L. I in 
Re NewCaltao and that each case of such an application should 

determmed upon its special circumstances

24 Ch. D. 488,

-d, C., 
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It is here shown tliat the plaintiff has given notice of appeal 
and intends bona fide to prosecute the appeal; that one of the 
plaintiffs resides in Chicago, in the United States, and the other 
near Pilot Mound, in this province. The affidavit on which the 
application is based al so States that the plaintiffs are making ar- 
rangements to give the security, and that if the time for furnish- 
ing the security be extended for two months the defendant be- 
lieves thaf stteh security u ill be fumished ; also that the trespass 
of which the plaintiffs complain had the effect of ruin ing the 
plaintiffs’credit, and “ on ihataccount the delay in obtaining 
the required security can*be largely accounted for.”

There are then just two grounds on which the plaintiffs rely as 
ra i si 11g the necessary equity in their favör. I can well conceive

1 SS;

TI
tliis; 
a dd ii 
that

It

the C 
til th 
the p 
fcnda

§
Th

P

limit*
which
statut'

that circumstances might arise under which the parties would be 
pre vented by their distance from each other, and the absencc ofi

from tliis Province and from Canada, from giving the neces
sary security within the time provided by the slatute, hut in this 
instance il is not shown that sucli is the

Th.
c ase. It is not, as in 

two applications lately brought hefore me, absolutely apparent 
from the distance at which the parties are from Winnipcg that 
they could not be uxpectud to learn of the judgment against them 
and purfect their appeal within the period specified; hut it is 
a case in which it inay or may not have happcncd that tliey liave 

been so prevented. 1 Ihink that to raise an equity in tliis way 
it must appear that the absence of the parties has in fact pre
vented the perfecting of the 'security, or has contrihuted xvith 
other cii^umstanccs which should themselves also lie sucli as to' 
furnish smnc equity in lavor of the applieant, to prevent it.

1
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■
Then, as to the other ground, wliile feeling hy 110 niertns sure 

that a party might not, upön showing tliat poverty has prevented 
his getting the required security.within t lie thirty days, hut 
ing after lie has procured it and within a reasonable time, be still 
allowed to appeal without any further ground of equity, where 
the position of the opposite party had not been changed by the 
delay, 1 do not think that the plaintiffs have here made a sufti 
cient case. It is stated merely that 011 account of their loss of 
credit the cjelay “ can be largely accounted for.” Tliis suggests 
that other circumstances have cöntributed to catise delay. It does 
not appear what thcse are or whether tliey' are sucli as tö raise the 

i equity referred to.

i
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peal 'l'lien it is not at all éertain, hut merc malier of snrmise, upon 

this affidavit, ivhether the security ivill c ver lie furnished and t lie 
additional lime named as necessary for procuring it is donble 
that which the Legislature has fixed as being tistially sufficient.

It is not to be taken that the eonduct "of the defendant has 
taised an eqnity against him, as upon the jndgment nöw given 
the Cpurt has decided that there has buen no trespass, and 
til that jndgment has liven reversed it

■
the

1 the 
! ar- 
lish-

'

1
vannot lie assnnied that 

the plaintiffs have sulTercd any ivrnng at the hands of the de
fendant.

ithe
liog

Thus it appears tu me that lo make the order asked ivtiuld be 
to exctejse a pnrely arbitrary antlmrily and lo sub^titnte for the 
limit Imposett hy statute a pnrely arbitrary 011c of my mvn , hoive,' 
which is not the spirit in which the jnrisdic tion given liv the 
statute is to be exercised.

The summans must 1>e dismissed with
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After the abo ve jndgment a bond procnred by the ap- 
pellanls and an application made to allmv il mitwilhstanding the 

, lapse of tillie. A fnrthcr affidavit of the allorney was filed as 
ftillows : —

I

“Jndgment was pronotmced hcrein hy the Cmirt in hane 
the tenth lay of Jantiary tthinio, setting aside the verdiel 
tered lierein for the plaintiffs and ordering a non-suit to lie 
entered.

“ VVithin thirty days from the pronbuncing of said jndgment 
notice was given tu the defendants’ attqrney as reqnired hy the 
statute 011 that behalf of an appeal liy the plaintiffs to" the Su- 
preme Court of Canada from the sajd decision pronotmced by 
the Cotjrt ift hane.

“ 11 is. and h.as been since the giving of said notice; the hona 
fii/e intention of the plaintiffs to prosmitc stich ap|Scal *1 the 
Supreme Court, provided said appeal lie aHowed. A

“ The defendant, Abram hedenek, resides some miles ont from 
1’iiot Mound, in tliis province. and the’ plaintiff, Kenneth

Cl)
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I
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still
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uffi-
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,
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M. Dederick, resides in thc City of Chicago, in the United 
States of America.

“The post offict^ address of the said A bram hederi i k isPi- 
lopMiiund hforesnld, and in order lo get his letters said Mirnm 
I lederick lus. as I ;un advised and belicve. lö sond lo Piloi M/nmd

In ti..... i......lival ing witli lin: phiintilf. Konnvm M.
I ildorivk, relativc to this .snit, we do so throngh the said plaintili', 
Abram Uederiek.

right 
my ]

:
i '

!

Ivmt
•rwlii1 lur tliem.

Ta
“ Owing to the way in whieh the mails rim, and to the fact 

as' J belicve of the said Abram Dederick only send ing to t lic 
post offlce about oncc a week, it takes longer to receive 
answer from the said Abram Dederick than it does to letters writ- 
ten by our firm to clients in Toronto, and although the said 
Abram Dederick can both read and write, it is difficult for him to 
undersland all that is written to him. Finding this to lie thc 
case after having written three letters to him I eattsed

Courl 
in t ht 
men t 
appea 
for le 
as seci 
questi-

an

senger to be sent to him so as to explain fully the nature of 
the securily to be given and to assist him in arranging for sc- 
curity, and as a rcsult a bond has been executed whieh furnishes, 
I belicve, thc rcquired security, said bond be ing now shown to 
me and marked as Exhibit A. to this my affidavit.

The
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; “ From the orders made at different times in Chamhcrs upon
motions to extend time for furnisliing security npon appeals tu 
the Supreme Conrt of Canada, 1 helieved the practice had 
been established that where the jiarties appealing rcsided in the 
Province of Ontario, or in plaves where comniunication 
easier than witli the' Province of Ontario, that the time for 
furnisliing security would he cxtended.
OWI1 Office the time had been extendud ; i 11 one instanc.e for six 
wceks, and in anotliyr for over tivo nionths, to the hest of liiy be- 
lief. I11 the latter case the appellants residecj in thc City bf 
Toronto, and iverc wealthy Wholesale merchants, and the securi
ty final i y put up by tliem was a deposit of 'five hundred dollars 
in cash.

!
was nu

In two cases iif our

:

“ Had I not rulied upon such practice Icould, liy the tise of the tel- 
egraph and hy sending a special messenger in the first instance 
without writing to the said Abram Dederick hare had, I- belicve, 
the required security given by the tentli instant and if the appeal 
of the plaintiffs be not allowed, owing to the delay in furnisliing

\
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United . secur,ty» tlicn the plaintiffs will have been deprived 
right to appeal owing 
my part>ei

of their
misapprehension of the practice onto a

k isPi-
I hls iiction is o ne for trespass and as sfrown by thu-evi- 

dvm-u al thv trial thu t respass had the cffv. t ,,f miiiing thu 
• rvdit uf thv plaintiffs at that timv."

M»ram
Mpiiiul

M.
ainiifu

l y/// .1/or,/,, /Sb‘7.\
I aylor, J.— I he plaintiffs desi re t° appeal to the Supreme 

( ourt n qtn the judgtnent of this Cotirt setting asidd the verdict 
m their iavor and directing a hon-suit to be entered. Tliisjudg- 
ment was given on theaolh of Jahuary, 1887, so the tillie for 
uppenhng expired on Ihe gth February. Thu present summons 
for leave to appeal and tu allow a bond proposed to be given 
as secnnty for isosts was taken out on the gth February The 
question whether the plaintiffs shonld have leave to appeal bas 
been argtied, leaving open nntil that is disposed of, 
ions as tu thu sufficiency of the proposed security.’

The leaf 

the material

he fact 
to the

nishes, 
iwn to

any qiiust-

e to appeal is oppo.ied and it is contended that all 
:l n<JW t,ufure mc sclliilg out reasons ivhy such leave 

shonld be given, exvept that a bond bas been executed, was prac- 
tically before my brother Killam on a previou.i application whicli 
be refused. Sm b, however, is not the case. That was an appli- 
catum made before the ti,ne had expired for an extension of the 
lime for dujng so, and pvas refused for the reasons stated in bis" 
judgment.
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l

I agree with the conclusion my brother Killam then arrivedat 
that there is 110 definite rulu whicli is to govern such an applica- 
1,011 as the^yresent, and that eavli case shonld be determined 
upon its special circumstam es. Even if there

1

... was no other ar
gument wbich could be urged for allowipg an appeal than tha 
there had been a slip or misadventure that may be a special cir 
ciimstance according to Bowen, L. J,, i„ Se NewCallao 22 Cl, 
Div. at p. 492. O11 much the‘same principle in Herbert v 
Donovan, CasselPs Dig. 4:8, where theappellantalthough hegave 
svynnty witldn the lime, did not prosecute his appeal asrequired 
by section 4, 0f the Snpreme Coltrt Act, and Snpreme Court 
Ttiles 5. and a motion was made to dismiss, on it appearing that 
th^ reason for the appeal not being prosecuted

w

;hetvl-
stancc
elieve,
appeal
lishiog

i
was his solicitor
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l' being under the impression that the ti me of vacatiofr did 
not <ountt Henry, J., at once cxtended the ti me.

I think the appellants here have shown sufficient special cir- 
<umstane.es to vvarrant the ti me being extended especially when 
thcy are only 9 days late,,and the respondent cannot be said to 
have been in any way prejudiced. The practice hithcrto seems 
alwAys to havebeén toallowan extension of the t i me when the appel
lan t is resident out of the Province. I do not say that tbe mere 
circumslance of his being absent would be by itself a sufficient 
special circumslance, but taking that and all the circumstanccs 
of the present case inlo account and therc being no delay which
f'an have prejudiced the respondent, the lime3should be extended.

-■•v
If the respondent has any objections to the seeurity offered 

he ca 11 proqeed to make them. ,
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- did

1
il rir- 
whcn 
iid to THK manhöba investment association

V. WATKINS.
tppcl-
mvre

icicnt

^(In EtJUITY.)

OumrstM /. C.nvcyance b-fort rtconmendatioH 
Estöppel by conduct.

>vhi< h 
ndcd.

, e had “i'r«omi1,endati°„ for patent. Q„ the jfrh |;ll„ury 188,, he 
purchaser ,h= lund under 42 Vic. c. 3,, s. 34, ,, ,5. On the 27U, Jnmmry 
W. executed a dtortgnge to the plaihtilTs. C, received the money, made nav 
ments on account of h,terest, and asked time for other payments. The patent . 
tssned to C on gthjnne, 1883, and aftertvards W. reconveyed to C, who wns 
in reality, ahvays the ovfner of the land,

Upon a bill to foreclose the mort gage  1
HM' '■ "'e r^e was not void, for it was made afcr the land had

heen purchased from the Crown, and not while it las a homestead.

2' C; ,”S; by h;s co,ul“ct- =stol>l>ed from saying that W. had no
itle at he (late of the mortgage, and from claiming title in himself 

under the patent. . •

flcrvd

IV. E. Perdue, for plaintiffs.
Personal order ask,ed only against mörtgagor. ^
Provisions of Dominion LanÄct, 42 ViE. c. 31, s, 34 ss „ 

do not apply to mortgage. , *»' ' ’

Cowie became a 
Vic. c. 17 s. 36.

purchaser, and liad all the rights of stich, 46

As soon as lands pass from Dominion Government 
power to interfere with

it has no
projj/rty and civil rights.

As to estöppel, Livingstone v. Bethune, 3 Can. L. T. 47. 
Even if deed void as transfer of land it is not void for any other 

purpose, covenants are binding, A,Mson on Contmcts Il6o- 

Kermon v. Cole, 8 liast. 231 ; Mouys v. Leake, 8 T. R. 4„. ' 

As to estöppel, Ilennessy v. Myers, 2 O. S. 458; Ti fam v 
McEwctn, 5 O. S. 598 ; Imin v. Webster, g U. C Q B 
Boulter v. Hamilton, 15 U. C. C. P. 125./ 224;
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As to participation in fraud by Cowie, Kerr on Frauds, 64, 
lot; Detlor v. G. T. A\. 15 U. C. Q. B, 595 ; Bigelow, 489. 

J. D. Cameron, for defendants.

Cowie was not a purchaser, Crotty v. Vrooman, 1 Man. L. R.

11
fi
re"53-

No difference now between malumprohibUum and ma/um in se, 
Pollock on Contracts, 271; Benslty v. Bigno/d, 5 B. tk. Aid. 335 ; 
B00//1 v. Bank of England, 7 C. & F. 509.

Consideration illegal so covenants cannot stand separately, 
Collins v. Blantern, 1 Sm. L. C. 404; Gas Light Co. v. Tur ner, 
6 Bilig. N. C. 324.

Void deed cannot work an estoppel, Chandler v. Vwrf, 3 A. 
Ät E. 649;! Preece v. Howells, 2 Ii. tv Ad. 744; Stedman v. 
Duhamel, 1 C. B. 888; Jones on Mortgages, § 610, 6:9.

Deed Cowie to Watkins, clearly void under Dominion Land 
Act 1879; mortgage founded on that, so it must fail. Harris v. 
liankin, 4 Man L. R. 132; Re Irish, 2 Man. L. R. 361.

W. E. Perdue, in reply.

No evidence that advance was upon a homestead entry or that 
plaintiffs kncw that; as soon as money paid Cowie had a good 
title; date of patent does not aftect ipiestiun. Doe v. Piteher, 6 
Taunt. 369. »
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theJth May, 1887.)

Taylok, J.—Thisisasuit to foreclose a mortgage made by 
the defendant Watkins to the Manitoba Investment Association, 
a Company incorporated by the 40 Vic. c. 45. By the 49 Vic. 
C. 70. the shares, Business assets and liabilities of the Company 
were transferred to the Dominion of Cahada Mortgage Company, 
Limited. By the 5th section of that Act it was provided that in 
all suits, actions, and matters pending before any court to wliich 
the Manitoba Investment Association are parties the same may 
be continued under the name of the Dominion of Canada Mort
gage Company, Limited, upon their filing with the officer with 
whom thepleadings or proceedings are filed, a notice, that by 
this Act the assets and estate of the said The Mlmitoba Invest
ment Association, are transferred to the Dominioh of Canada 
Mortgage Company, Limited. The bill in this case has accord- 
ingly been amended making the new Company plaintiffs.
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The mortgage which bears clatc the.azhrl day of January 1883, 
was made by the dcfendant Watkins and purports to convey thé 
north-west quarter of section six in the seventh township and the 
fifteenth rahge west of the first principal meridian, for securing 
re-paymcnt of $450 in two years from the date of the mortgage, 
ivith interest half-yearly at the rate of ten per cent. By decd 
dated the 1 st day of May, ,884, Watkins conveyed the land to 
the dcfendant Cowie. The praycr of the bill is for foreclosure 

defanlt of payme t of the principal money interest and costs, 
for a personal order against Watkins the original mortgagor, for 
payment of the principal money and interest, for deliverj/of pos- 
session of the larid by the dcfendant Cowie, with an alternative 
prayer that the plaintiffs may be declared entitled 
npon the land for the 
interest.

The bill has been taken pro confesso against Watkins, hut 
counsel appeared for him under Gen. Ord. 91. The dcfendant 
Cowie has answered botli the original and amended bill, setting 
up a defence which has at all events no merits in it. His defence 
is, that he obtained a Iwmestead entr#*br the land in question in 
the first instance, that he puniliased the land from the Govern
ment on the 2öth of January, and on the gth of June 1883 he 
receivttd a patent for it. He says that prior to the purchasé of 
the land on the 2Öth of January, r883, he assigned and 
ferrcd his interest in (heland to Watkins, who made the mortgage 
to the plaintiffs and then re-assigned it to him, all dXwhich 
instruments are null and void. He claims that being patentee of 
the land he is entitled to hold it as such discharged from the 
plaintiffs mortgage, and he prays by way ofcross relief that the 
mortgage may be declared to be a cloud upon his title, and that 
it may be ordered to be delivered up to be capcelled.

The dcfendant Cowie was at the time of the making of the 
mortgage a clerk in the plaintiffs employment. He spoke about 
obtaming a loan, but the making one to him was deelined on the 
ground of his being in the employment of the plaintiffs. He 
then brought in an application for a loan upon the land in ques
tion in the name of, and signed by Watkins, who is his brother- 
in-law. This application is dated the 
it says nothing as to the title to the 
reference to the land as a homestead.
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accepted, a mortgage was made out, the written parts of which, 
as well as the written parti of the applioation, are in the hand- 
writing of a Mr. Jones who was then acting manager of the 
plaintiffcompany. The mortgage bears date the 22nd ofjanuary, 
1883, the affidavit of execution was sworn to on the zyth of the 
same month, and the mortgage was registered on the and of 
February following. The deed from Cowie to Watkins is dated 
the ist ofjanuary, 1883, the affidavit of execution was sworn to 

that day, but the deed was not registered until the 6th of 
february following. T is an ordinary deed in pursuance of the 
Act respecting Short Ft)rms of Indentu

F<
TI

tal
pr<
Wi

the
of

res, containing all the 
usual covenants. O» the 6th of February, a cheque was drawn 

#435. in favör ofN,
director of the plaintiff Cqmpany, and Jones the acting manager.
This wouid sétm to have been issued, or handed over to Cowie, 

the 17th ol February, for that day a receipt was given for 
$45°. “ being the proceeds of my loan from said association.”
This is signed “ P. L. Watkins by attorney Cray Cowie.” 
difference between the $450 mentioned in the mortgage, and in 
the receipt, and the $435, for which the clieqtie issued is said to 
have been. the expenses of the loan. The cheque is endorsed 
“ p- L Watkins, by attorney Cray Cowie;” and passed into the 
hands of the Bank of Montreal, on the igth of February, and 
was paid by the M.-rchants Bank, on which it was drawn, on the 
next day, the 2oth. A deposit slip in the handwriting of Cowie, 
is produced from the Bank of Montreal, dated igth February! 
1883, which shows that on that day a cheque for JI435 was ,
deposited to his credit. The Bank ledger shows that on the same * 
day a cheque drawn by Cowie for $150, was charged to,his 

» Account, and that is the largest cheque charged to his account 
dur ing the next two months. All the business connected with 
this loan, on the part of the borrower, was transacted by Cowie, 
and the company had no communicatiön whatever with Watkins.
Mr. Aikins, at the time of this loan
company, and now the manager at Winnipeg, says, “ It was 
simply a name.”
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On the gth of June, 1883, a patent for the land issued to Cowie, 
and on the rst of May, 1884, Watkins conveyed the land to him 
by an ordinary deed, in pursuance of the Act respecting Short

!
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ich, Forms of Indentures, which contai.ft all the usual covenants 
I h-s deed was not registered tmtil the ,6th of Febr,,ar”

The defence set t,p by Cnwie is, that the land
s;:re,8,h°foc*r' m°’ ^ the
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for not work an estoppel.”
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of the prohibition are ,mmaterial. Courts of justice cannot takt

if not°f T"” betWeen malaP’°hiM«, (/>., things whirh

lie
in
to

the
nd
the
ie,
ry»

i/as
Counsel also urged, behalf of Watkins, that the considemtion

for the mortgage being illegal, the covenants cannot stand.se,,ar- 
tely, and plamt.ffs cannot recoveragainst him on thecovenant for 

payment of the mortgage money. In support of this,
Light Co. v. Tumer, 6 Bing. N. C. 
the court held that the plaintiffs could 
nartt to pay rent contained in

onme
his a
int
ith The Gas 

324, was relied on, in whichie,
not recover under 

a lease of premises, let, for the 
express purpose of being used for drawing oil of tar and 
0,1 of tar, contrary to the provisions of 25 Geo. 
seems to me, however, that 
R- 411 j and Kerrison

ns.
tiff
ras boiling

... . „ 3, c. 77. It
this point, Mouys v. Leake, 8 T.

Tf• , v' Co,e< 8 East 231, should be followed
If tlus mortgage has any illegality attaching to it, it is only by 
virtue of the Domm,on Lands Act. Now, in Mouys v. zL/J 

rector having granted an annuity out of his benefice, was held
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theliable on his personal covenant to pay it, contained in the same 
deed, though Ihe 13 Eliz. c. 20, says, that “ all chargings of 
benefices with any pension out of the same, &c., shall be utterly 
void.” So, in Ktrrison v. Co/e, which was an action on the 
covenant in a hill of sale, transferring the property in a ship by 

, way of mortgage, the hill of sale being void for want of reciting 
\ the certificate of registry as required by 2 6 Geo. 3, c. 60, s. '17, it 

held that the mortgagor might be sned opon his personal 
covenant contained in the same instrument for the repayment of 
the money lent. In that case Lord Ellenborough, speaking of the

founded on admirable

rec
rec

ent

ad 11

«PPwas
tior
the
it bdecision in Mouys v. leake, said it 

good sense and sound law.
The Dominion Lands Actof 1879, the 42 Vic. c. 31, is the 

the provisions of which must apply to the other points taken 
in this case, as the vvhole transaction was completed before the 
46 Vic. c. 17, was passed. Sub-section 17 of section 34 of the 
Act of 1879, says, that “ all assignments and transfers of home- 
stead rights before the issue of the patent, except 
mentioned, shall be null and void, hut shall be deemed evidence 
of abandonment of the right .... provided that a person 
whose homestead may have been reconunended for patent by the 
local agent,—the conditions in connection therewith having been 
duly fulfilled,—may legally dispose of and convey, assign or 
transfer his right and title therein.” In Hårris v.hRankin, 4 Man. _ 
L. R. 115, it was held that the registration of a judgmeA, which 

hy statute iias the eflect oi the creation ofa chafge upon.his lands 
by tiie judgment debtor in writing under his hand and.seal, would 
not affect the interest of a homesteader, because thfeJprohibitiön
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against an assignment or transfer of the land would prevent the 
creation of any charge in this way. Following upon that, there 
cannot be an effectual mortgage of a homestead before recom- 
mendation for patent. But, by sub-section 15 of the same section 
34, it is provided that, “ Any person who has availed himself of 
the foregoing provisions," that is the provisions for taking a 
homestead, “may, before the expiration of the three years obtain 
a patent for the land entered upon by him . . . . on pay-
ing the government price thereof at the date of entry, and mak- 
ing proof of settlement and cultivation for not less than twelve 

NinrTTNpvie availed himself 
of the provisions bf this sub-section. ' He paid the government

r
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then, 
had b
ance, 
contrt 
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months from the date of entry.’
1

X



\
I

i

1887.IV. MAN. INVESTMENT ASSO. V. WATKINS. 363
the price of the land andame 

;s of 
erly

the 2öth of January, obtained
receipt from the proper officer whicli expresses the money to be 
received as the purchase money under “the provisions of sub- 
section 15 section 34, Dominion Lands Act.” The homestead 
entry was never cancelled so as to make the transaction an ordin- 
ary sale, though from a certified copy pf some entries which were 
admitted as evidence, there is an entry) in the Land Office books 
opposite the original entry, under the hcad of remarks, “Applica- 
tion to cancel, ” and a
the entry. When this certificate 
it bears no

on a

the

) by 
iting 
7, it 

ionaI 
it of 
f the 
•able

red line has been drawn through 
given does not appear, for 

date, but it is annexed to a letter dated 5th November, 
1886.' The true transaction, however, as understood by the 
government, must be found from the wording,of the receipt given 
at the time. That is also supported by a letter from the same 
offiee, dated ist October, 1886, in which it issaid, “G. G. Cowie 
made homestead
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entry for the NAV.# 6,7,15, West, in October,
1880, and purchased the same on the z6th January, 1883, after 
residence and cultivation for one year.” That, as well as the 
receipt, shows plainly the purchase to have been 
section 15.

one under sub-
4

The mortgage under which the plaintiffs claim, although bear- 
mg on its face the date of 22nd January, 1883, was not in fart 
executed until the 27th of that month. Mr. Burnet, a commis- 
sionerat Milford, before whom the Affidavit of execution was 
sworn-says it was executed on the dayon which the affidavit was 
sworn. He remembers the mortgage being brought to him by 
Watkins, and that he got the witness Waddell, to come into his 
Office, and then the mortgage was executed, and the affidavit of 
execution swo

i'

T” to- Now. a deed must be taken to speak from 
the time of th£ execution, and not from the date apparent on the 
facesof lt. That date, it is true, is to be takenprimafacic, as the 
true time of execution, but as soon as the contrary appears the 
apparent date is to be utterly disregarded, Browne v. Burlon 5 
D. & L. 292 ; Stee/e v. Mart, 4 B. & C. 272. The mortgage 
then, was not executed, and had no effect, until after the land 
had beeh paid for to the government. If, however, the convey- 
ance, or transfer of the ist of January, 1883, was void as being 
contrary to the provisions rf sub-section 17 of section 34 of The 
Dominion Lands Act, thejt on the 271b of January, Cowie was 
the owner of the land as purchaser, and in what position does he

3
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stand. In that of a man who has deliberately defrauded the 
plaintiff company by passing off upon them a mortgagb made by 
Watkins, upon land of xvhicli he was himself the owner, and 
receiving the money advanced for his own bcnefit. There can 
bt- no question that he made use of his position as one of the 
clerks of the company, to havé this transaction carried through 
without the usual investigation of the title.

the
pri
gU£

r
hav
dea
ign

That Cowie was the real borrower, is further evident from 
letters written by him to the plaintiff company. The 

first payment of interest due on the 2 2nd of July, 1883, waåpaid 
by his cheque. Before the next payment became dtie he\had 
removecTfö St. Paul, and on the iotli of January, 1884, he ^ent 
a post card, “ Please be good enough to notify

ing
numerous orit 

v. ( 
Nic
730/ me when. interest

on L. P. Watkins mortgage falls due.” The interest due on 22n.,d 
January, 18841, was paid by him. Then on 2and July, 1884, hk; 
wrote a letter enclosing the interest due that day, the last whicto 
has been paid. O11 the 2grd of July, he wrote acknowledging a ^ 
receipt for {lie money, and then went on to say, “ When writing 
you last I forgot to say that I would be much obliged if you cottld 
arrange to extetid the mortgage for anotlier year. I ,am unwill" 
ing to go to the expense of negotiating a ncw loan, as this pro- 
perty is quite unproductive, and is only a source of expense in 
the way of taxes and interest . ... Trusting‘you
arrange this for me, I am, &c.” O11 the rötli of August, 188*
Ite wrote, “ With regard to the property covered by the mortgage,
1 would explain that the land.was my homestead. There are 20 
acres which are under cultivation and there is a. dwelling house - 
which I erected at a cost of $300, besides minor improvements.
My brother-in-law, Mr. Watkins, lives 011 
section and looks after the property. He also cultivatds the land.

• • • ■ I do not vvish to sell un til I cag^realize a reasonable 
suni for it. I believe I could renew the loan with anotlier
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pany, but for reasons stated in my former letter, that my returns 
from the property are nominal, lam anxious, ifpoSsible, toavoid 
the expense of a new loan.” Whether he had at this time got the 
deed of the land from Watkins does not appear. The deed.bears 

, date the ist of May, 1884, but the affidavit of execution was not 
sworn until the 2gth of October, -following. Again he 
the 25U1 December, 1884, “ I wrote you a montli or two ago 
about .the mortgage by L. P. Watklui over the above. I notice

: wrote on

!
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the the interest becomes due 

principal lie over for some time
next month. Can you kindly let tjhe 

_ ye‘- If you will do this I will
guarantee that you will receive principal and interest in full.”

Now, a long line of authoritieS have decided that whereäman 
having an interest in property, stands by and sees another man 
dealing with that property as owner, with another person who is 
ignorant ofthewant of title in the person f-ith whom he isdeal-

örftiesqU1‘y T "d = ’e miU1 Wh° Slands by- Amongsuchauth- 
onties may be ctec\Berrisford v. Mi/narä, , A,k. 49 ; Beckett

' Er°’ C' C' 357 ; Gm'e“ v- Tichmom/, 7 Sim. 
N^„,son v Hooper 4 M. & C. r 79 ; Boyä v. Betton, , J. & L. 
730, Thompson v. Simpson, 2 J. & L. t,o; Mangles V. Dixon,
v , A39; °äV‘r V' Ki"*' 8 D- M' & G. iio; Bickard v.
; A' * E, 469 J -oA.&E. 9o;
V. Cooke, 2 Ex. 654; Azzy> v. .5>/jyzW-, i Gr. 
more
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h\ch\ 134- How much
must this doctrme apply to a case in which the real 

is the active party in procuring the 
IVaUs.v. Cresswell, 2 Eq, Ca. Abr. 
a tenant

owner
property to be dcalt with-’5 a »,

111g
. 5*5’ P- 3» wasa case in whicl»
for h fe borrowed money on property of which the lender 

thought that the borrower was owner in fee. The remainder man 
was the mortgagor’s son ; he was al,'om twenty years ofage at the 
time; and he had at his father's instance solicited the loan for 
him and had not given noti,t of his own title. Lord Cowper 

* • “'d h'm llable for f’e niortgage. I„ Cory v. Gertcken, 2 Mad.
* 366’ SlrJo ’n Leach cted this case with approval, obscrving

' hat,'t ”aS, l very stron8 "se, for the young man d id not know, 
hut had only heard, of the se>%ment under which his title arose.”

, , , . h. \h. R. 379, where a tenant in
tad before tlie passing of the Act respecting Assurance of Estates 
latl, sold the property, artd-the purchaser accepti the convev- 
auce and paid the purchase money without seeing tlie will or hav- 
mg the title mvestigated, the eldest son of the vendor who

ZT TTTA b"‘was aw^e of his imcrest-was a'«io„sthat the sale should be effected, urged the purchaser to buy, and 
pnvy to the completion of the purchase, without giving 

notice of his title, or of the defect in the failier’s right to convev 
it was held that the purchaser was entitled to hold the property 
against the issue in tail. In Davits v. Davies, 6 Jur. N. S. , ,20 
it was held that where upon the occasion of a transaction, money 
is with the privity, and in the presence of any person paid upon

uld
ill6

in

20

JSe
ts. So in Re Shav er, 3 Oh
er-
nd.
de

wasUS
lid
he

anylrs
ot

lo
ce



\

\
i

366 MANITOBA LAXV REPORTS. VOL. IV.

the faith of a representation wliicli that person underslands, lie is 
bound to fulfil the purpose for which it was made.

The principle ennunciated in all t hese cases applies directly to 
the present case, and the defendant Cowie cannot set up Jiis title 
agamst the mortgage of the plaintiff company. That he has since 
obtained a patent for the land can make 110 differepce. The 
plaintiff company had, before he obtained that patent, åcquired 
good title as against him, and on the authority of such cases as 
Doe Hmnesy v. Myers, 2 O. S. 45S; Doe Tiffany v. McEwan, 
5 O. S. 59S • Doe Irvine v. Webster, 2 U. C. Q. B. 224; and 
Bou/ter v. Hamilton, 15 U. C. C. P. 125, he is estopped from 
setting up such after acquired title.

In my judgment the plaintiff company is entitled to maintain 
this suit and to have a decree for the foreclosure of the mortgage 
on default in payment of the principal interest and costs. They 
are also entitled to a personal order for immediate payment of 
the principal and interest and costs as ofa decree obtained upon 
prcecipe by the^efendant Watkins, and to an order for deHvery 
of possession of the land by the defendant Cowie.

Decree for plaintiffs.
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NIXON v. LOGIE. l'

V [IN Equitv.]

\ Spccific perforrnance.—Deficiency in land,—Part taken by 
Rar huay. —Suå-purchasers. —Parties.

Ture 
Gr. 1

1 /•

Sul
63. ,On 3oth Jamiary, 1882, plaintiff agreed to seil lot 33, described 1____ ;

acres, to defendant L. Shortly afterwards, defendant L. agreed to seil the 
same land, described as iii

167;
acres, to another defendant, who agreed to sell it 

to other defendants. There were, in reality, about 112% acres in the lot, and 
of this I# acres were owned by a railway company and used for their track. 

The agreements were made during a period of great excitement in real 
After its abatement neither party took any steps to carty ont the

Ta
enteri
33.i"
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ment, beyond the rendering of an accolmt by thc plaintiff to the defendant 
and a letter threatening proceedinga in 1885, and heyond an enquiry by the 
defendant L. as to the State of thc title in 1883.
Helrf, I. That, under the circttmslances, spccific performauce ought not to be 

decreed against L,
2. That the proper dccrce against the suh-purchasers (who had 

answered) was to (lircct n refcrence to the master to enquire as to 
titl®j in the event of his finding a good title, to take an account of 
the amount dite for purchnsc money and to fix a day for payment; 
on payment, plainlift to conveyf on default, rescission; if title 
good at lime of filing Ull, piaintifTs’ costs to he added to purch 
money.

S. C. Biggs, Q.C., and/./. Curran, for plaintiff.
Plaintiff entitled to specific performanee; he is in a position 

to carry out agreement; defendant is entitled to possession so he 
cannot object to delay. High price merely, no grottnd for refus- 
ing specific performanee.

B. Hagel, Q. C., and T. S. Kennedy, for defendant Logic. 
As to specific performanee with compensation, Fry on Specific 

Performanee, 517 8-9.
If title made after bill filed plaintiff pays costs, Haggart v. 

Quackutbush, 14 Gr. 701.
As to property being of a speculative character, Huxham v. 

Llewellyn, 21 W. R. 570; Glaskrook v. Richardson, 23 W. R. 
51; Rich v. Gale, 24 L. T. N. S. 745 ; Mills v. Haywood, 6 
Ch. D. 196.

As to land taken by railway, Price v. North, 2 Y. & C. 620; 
Claydon v. Green, L, R. 3 C. P. 511.

If no decree on account of laches then decree must be as in 
Turner v. Marriott, L. R. 3 Eq. 744; Morin v. WUkinson, 2 
Gr. 157.

J. H. D. Munson, for administratör of Dickie.
Sub-purchasers not proper parties, Tasker v. Small, 3 M. & C. 

63. Asto costs of sub-purchasers, Fenwick v. Bulman, L. R. 9 Eq. 
167 ; Aberaman Iron IVorks v. Wickens, L. R. 5 Eq. 485.

{4M1 May, 1887.)

Tavlor, J.—On the 30th of January, 1882, the defendant Logie 
entered into an agreement with the plaintiff for the purchase of lot 
33,in the Parish of St. Vital,described as containing 128 aeres, for the
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°f $5I2°> payable $1000 at the 11 me of the agreement, $2000 
the ist of August, 1882, and $2120 on the ist of February, 

1883. Logic thereby covenanted to pay the plaintiff the purch 
money, with interest at 8 per cent., on the days and times 
tioned. The plaintiff covenanted, on payment of the money, to 
convey the land to Logic by a good and sufficient deed in fee 
simple, and to suffer and permit him to occupy and enjoy the 
land until default should be made in payment of the

sum
dei
fitase1
ans
all

1
' by

money, or
any part thereot. The agreement then contained the following 
stipulations, “ And it is expressly underatood that time is to be 
considered the essence of the agreement, and nnless the payments 

punctually made the said party of the first part (the vendor), 
is at liberty to resell the said land, provided -always, that if the 
party of the^rst part should fail to make good title to the lands 
aforesaid, tlien the said

■ app

32
as 1 
it t< 
afte 
Nor 
avva 
obkof money, with interesf thereon at 

8 per cent. per annum, from the various times öf payment thereof, 
shall be repaid to the said party of the second part.”

By an agreement in writing, dated the 2nd day of February, 
1882, Logic agreed to sell the land to the defendant McKinnon,’ 
the quantity being there given as m acres, for $5550, payable ■ 
$1000 at the time of the agreement, #2000 on the ist of August, 
1882, and $2550 on the ist of February, 1883. In other respects 
the agreement rs an exact »copy of the agreement between the 
plaintiff and Logie. By another agreement dated 6th February, 
1882, McKinnon agreed to sell the land to the defendant 
Anderson, the agreement being, except as to the date and the namés 
of the parties, an exact copy of the one between Logie and 
McKinnon. By a further agreement dated the ioth of February, 
1882, Anderson agreed to sell the land to Wilcock, Kelland, 
Telford, Wishart and Dickie, for the sum of $6660, j/ayable $2110 
at the time of the agreement, <12000 on the ist of 
and $2550 on the t st of February, 1883. In all
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the agreement was an exact copy of that between McKinnon and 
Anderson.

The plaintiff, the vendor, has filed his bill against Logie, 
McKinnon, Anderson, Wilcock, Kelland, Telford, Wishart and 
the administratör ad litevi of Dickie, who is now dead, praying 
specific performance of the contract entered into by Logie, and 
an order against Logie personally for thejiayment of the purchase 
money beyond the jtiooo paid at the time of dre agreement being

now
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executed. Logic has answered the bill resisting tbc piaintiff’s 
demand, and praying by way.of cross relief the repayment of the 
Siooo and mterest. The administratör a<i litern of Dickie has 
answered submitting the rights of the estate to the court. Against » 
all the others the bill has been taken pro eopfesso.

It appears that the land in question was at one time claimed 
by one Antoine Heneault, alias Canada, how, does not definitely 

. appear, but I presume under sub-sections three or four of section 
32 of The Manitoba Act. 
as Antoine Canada to

$2000

rchase

ey, to 
in fee 
ly the 
;y, or 
owing 
to be 
merits 
idor), 
if the 
lands 
on at 
ereof,

He had, in 1875, conveyed’the land 
one Audy, who, on the same day conveyed 

* ltct0 one McDo»ald. These conveyances were not registered until 
after all the

A
:

<8agreements which have been before mentioned 
None of the parties dealing witli the lands seem to have been 
aware of their existence, and th? plaintiff in November, ,885, 

» obtained a quit claim deed from McDonald.

In January, 1^82, the plaintiff, who was then and is still the 
right of way agent of The Canadian Pacific Railway, purchased ' 
from Heneault, for the Railway Co., the right of way acroas the 
land, and this was conveyed by deed dated the 7th of JanÉry 
1882. On the 9th of January, the plaintiff entered intoan agree- 
ment with Heneault for the purchase on his own account, of the 
lot 33, no exception being made in the agreement, of the portion 
already conveyed to the Railway Co. The purchase tnoney was 
<12000, of which $100 was to be paid on the execution offhe 
agreement, and the remaining <1900 on the ist of August, 1882. 
Ihe plaintiff had also purchased from the daughter of Heneault 
her grant as a half-breed cl,ild, and as she was not then ofan age 
to convey it effectually, on the same 9lh of January, Heneault 
gave the plaintiff a mortgage upon lot 33, sectiring the payment 
of <1,500 on the ist of August ,88a, the proviso déclaring that 
should the daughter on that day convey to the plaintiff byagood 
and sufficent deed the land allotted to her, then the mortgage 
should be void as fully and effectually as if the money had been
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After the plaintiff had entered into the 
Heneault, he placed the land in the hands of Ross 
sale.

and agreement with
T ..... . . & Co. for
Logie says he negotiated for the purchase of it with one 

McGuin, a clerk of Ross & Co., and got the refusal of the land 
for a few days at <5120, the price being calculated at <4
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for 128 acres. With this refusal of the land he succeeded in sell- 
ing it to McKinnon, for $50 an acre, the difference being his 
profit, and being included in the last payment, the first two being 
of the exact amounts which he had himself to pay. Having thus 
agreed for a resale of the land he closed his bargain with McGuin, 
and was by him taken to Mr. Biggs’ office, where the written 
agreement was signed and the $1000 paid over to McGuin. The 
plaintiff had 110 negotiations himself with Logie, and has no" 
recollection of being present in Mr. Biggi’ offlce when the agree
ment was signed, but, says he would not contradict Logie if the 

tfU^Pys he was present. Logie says he was present, as was 
McMnnon,also, and it was the #1000' which the latter was pay,- 
ing, which was handed over to McGuin. Logie says the agree
ment betwepn himself and McKinnon was signed on the same 
occasion. In this, however, he must be mistaken, as he left for 
his home in MontÄal the next morning, the 31st, while the agree
ment with McKinnon is signed by A. W. Ross as his attorney, 
and is dated the 2nd of February.

I11 January, 1883, Logie was again Ln Winnipeg, and saw the 
plaintiff, who says Logie asked him about the perfecling of the 
title, and that he replied it was being adjudicated upon by the 
Department at Ottawa. He also told him that the land had been 
resold to a syndicate who were strong people. He says Logie 
was perfectly satisfied, but the latter says he told the plaintiff that 
he could not made his profit unless the transaction was completed. 
No patent was in fact issued for the land until the a6th of Marc!', 
1886. In the interval several letters passed between the plaintifTs 
solicitors and Logie. On the i4th of May, 1885, the solicitors 
wrote threatening proceedings, and saying they had written 
time‘before that the plaintiff was ready to give him a deed, which 
however, was not the case. I11 1885, a statement of the amouut 
due was sent him, it is dated 19 June, 1885, but is made up to 
the joth of that month, and ijould seem from a letter of Logie’s 
dated jth July, to have been sent with a letter of and July, which 
however, is not produced. In that statement the quantity of land 
is given as 112^ acres, and there is deductcd as taken by the 
Railway Co. iyVu acres, leaving iii-iVn on which' the purcjiase 
money is calculated at $40 an acre or #4440.40, from which is 

, deducted the #1000 paid, leaving as the unpaid purchase nioney 
#3440.40, to which is added interest at 8 per cent. #940.36, mak-
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mgin all $4380.76. Logic says, that from this statement he 
learned, for the first time, that the lot contained less than .28 
acres, and that part of it had been taken by the Railway Co. I 
Ross his attorney must, however, have known this, for in the ^ 
agreetnent with McKinnon which he executed, the quantity is 
given as 111 acres, being the proper quantity after deducting the 
part taken by the Raihvay (So. The plaintiff has never yet paid 
Heneault for the land beyond the $.00 paid when he purchased 
except by applying on this lot a few hundred dollars paid on the 
daughter sclaim, which has never been conveyed to him. Now 
how should the case be deajt with ?

1 sell- 
ig his 
being 
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Plainly the plaintiff could not at the time the ptirchase money 
was payable, nor for tliree years after, have made a good title. 
It is a question if he can do so, even now, for part having been 
conveyed to the Railway Co., the master would, on a reference 
if Kronsbein v. Gage, ,o Gr. 572, is to be followed, have to 
report against the title. At all events, he cannot make title to 
the part taken by the Railway Co. It was urged that having the 
patent, the Company have in fact no title, but that is not so 
The plaintiff got his patent as assignee of Heneault, acquiring 
that assignment after the conveyance to the Railway Co., and 
with full notice of it. Under the authority of such cases as Doe 
Hennes? v. Myers, 2 O. S. 458; Doe Tiffany v. McEwan, 5 O 
S. 598; Doe Ittine v. mister, 2 U. C. Q. B. 224, and other 
similar cases, the plaintiff, and every person claiming title undtr 
him would be estopped from setting up a title acquired under the 
patent. j
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Logie, beyond the enquiry made of the plaiiftiff in January, 
i883,about the title, never demanded any abstraCt, he never made 
any tender of the purchase,money at the same time callin 
the plaintiff to show his title, nor did he ever limit 
showing title, or give notice of rescission of the contract. Indeed 
having assigned his entire interest in the contract it is not easy 
to say what notice of that kind he could have given. I do not 
attach weight to the argument that the defendants have had, or 
must be taken to have had, possession of the land, and therefore 

object that thcre has been delay 011 the part of the plain- 
Possession is presumed to go with

g upon 
a time for

cannot
tiff.. , conveyance of the land,
and the person having the paper title is, in the absence of evid- 
ence to the contrary, assurried to be in possession. On a mere
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hisagreement the presumption is, I think, that possession is not taken 
until the transaction is completed. I do not see thatPthe inser- 
tion in the agreement of a mere license, or permission tooccupy, 

^ mil alter this. That possjssion had been actually taken by the 
defendants should, I think, have bien proved, and there is no 
evidence that they, or any of them, were evev in possession.

The transaction

dic
rep
ma
tiffI
Mc

Ione clearly of a spectilative character. 
Besides, the evidence of the plaintiff himself, that “Land was 
t hen at speculative prices—Inflited time—ipjculation very wild 
then,” the fact that this land changed hands four tiines within 
twelve days, that tl^> price was #40 an acre, then S50, then $60, 
a,d t’’1*' 0,1 tho;,e cVnges, abundantly proves this. Then there 
IS not the quantity of land supposed to be, when Logie bought, 
biil 16 acms ^ess, and part of it taken by the Railway Co. The 
deflclzncft and the part taken by the Company inight per- 
liaps be the snbject of compensation and in the statement sent in 
July, 1885, the price is calculated

xvas
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. the reduced quantity. But
hvyond that reduction, the fact that the land is cut in two by the 
railway track, and that no provision is made for crossings or gates, 
is n seriom matter. Looking at the wlmle case I do not think I 
should, in the exercise of the direction which the Court has in 
smts for specific performance, decree specific performanceagain,t 
Logic. Were he now filing a bill against the plaintiff, and 
demanding performance of the contraet, I do not see how he 
could be given relief. There has been great delay 011 the part of 
the plaintiff, the vendor, and a distinetion between laclies by a 
vendor, and laches by a purchaser, was said by Lord Romilly to 
have no existence, Rich v. Gale, 24 I,. T. N. S. 745. Theques- 
tion is not, whether there has been a delay of so many months 
but as to what is a reasonable time, Iluxham v. Llewellyn, 21 W. 
K. 570. I11 the case of a sale of a colliery, a delay of three
months and thirteen days in filing a bill, was held fatal. Jessel, 
M. R,, said, a colliery was a property of an extremely speculativé 
character approaching a trade, and the rule of jthe court had for 
years been growing more and inore strict as t(\jhe necessity of 
diligence in snits of this dsscription, Glasbrook v. Richantson 
13 W. R. 51.

In Sandenon v. BunUtt, 16 Gr. 1,9, Mowat, V.C., speaking 
of lands of a fluetuating value said, - It is in the highist degree 
essential to the purchaser that he should be in a position to place
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his lands in the market"ät any time, as if his position 
diced in this

iken
iser-

was preju-
respect, by his title not .being whaf the vendor represented it to be, the vendor could not hfve specific plrfor- 

nanee in this Court Here Logie complains, that by the plain-

McKhinon “ U"ab'e to e,lforce hls agreement witli
the
no

he case stood stmply as between the plaintiffand Logie, the 
I p alnt!ff 's"ot enmled to a decree and the bill should be dis- 

nnssed. But McKinnon lo whom he conveyed and those who 
clatm under McKinnon have been made defendants. Thev 
except the administratör of tiickie, who has submitted the rights 
of the estate to the Court, do not resist the plainti/Ts claim as 

agamst them, but have aliowed the bill to be taken pro cofcsso. 
lhe #.ooo pa.d down, and which I.ogie claims to have repaid 
was paid, he says, not by him but by McKinnon, and the latter 
has made no claim for repayment of it. The English cases cited 
as to the making sub-purchasers parties, besides being all cases of ' 
purchasers of part only of the property 
in this country, and to a 
witli the

ter. 1
was
vild
:liin
16o,
lere
;ht,
1’he
icr-
tin
But
the seem scarcely applicable 

case like the present, the agreements 
sub-purchasers being registered. Where a vendor is 

entitled to a decree for specific performance, and to rescission
defa,'J a !" ,Paym?nt °f the l,urchase money, he ivould also be 
entitled to have the registration of t hese avoided.

The proper decree to make would

tes,
k I
in on

n.-t
ind
he seem to be, to direct a refer- 

ence to the master to enquire as to the title, and in the event of 
his findmg a good title, to take an account of the amount due for 

fiu>a. iase money, and appoint a day for payment of it by the 
deTendants other than Logie, on payment the plaintiflf to convey 

■1 0 the partles mak|ng ‘he payment, on default the contract to be
rescinded. If ,t be found that the plaintiflf could make a good 
title before the filing of the bill the master will tax to him his 
costs to be added to the purchase money. If he could not make 
a title until after the filing of the bill, then he ■

The bill should be dismissed against the defendant Logie with
C“S!S; Tfn ^allltiff muSt pay the costs of the administratör 
ad litern of Dickie, and add them to the amount to be paid by the 
defendants for purchase money.
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.

-‘CUMMINS v. THE TRUSTEES OF THE CONGREGA- 

TIONAL CHURCH.

Death of judge after hearing and beforcJudgmcnt.—Sale ofchurch• - 

pr.operty.—Coti. Stat. Man. m.
5°' —Purchaser raising 

obstaclc to completion of tit le.—Personal order 
against trustees for repayment ofpur- 

chase money.—Lien.
l

t/
Aflef witnesses had been examined and the cause heard, but beforc jude- 

munt, the judge died. The cause was ordered to be set down for argument 
be fe re the full court. *

Trustees of a church made ian agreement for the purchase of three lots In 
the agreement they were described as “ Trustees of the F. C. Church, Winnipeg » 
but there was no provision in it as to the appointment ofsuccessors in the trust 
nor were any trasts set out. The same trustees made a verbal contract for the’ 
sale of an adjoining lot. All the lots were intended to be used 
church. s . as a site for a t
Held, That the provisions of C. S. M. c. 5°, applied to the property and that 

the trustees could not sell save in accordance with the provisions of 
that Act.

j>i

After the trustees had eontracted to sell and after the purchaser had reseind- 
, ‘hc contract !,ecausc of "on-compliance with the Act the trustees applied for 

leglslatton confirming the sale. Tltis application was'opposed by the nur 
chaser. y 1

Tliat the purchaser was nevertheless entitled to insist upon the objec-

1>
1)

tlIleld\

After the contract and after t(payment of part of the purchase money, the 
purchaser rescmded upon the ground above mentioned and also because of a 
misrepresentation made to her by one of the trustees. The other

f<

C... - trustees
unaware of the m,srepresentation. They did not receive any portion of

landPU = m<,‘'ey' 11 WaS applied in the "==tion of a church upon other
rt

(iHM' That ,he Purcl,aser »■“ entitled to a personal order for repayment 
against the otiending trustee, and to a lien upon both properties, but 
not to a personal order against the innocent trustees.

Weight of evidence upon question of misrepresentation discussed.

cl
Öl

ti.The plaintiff applied upon petition to have the, , . cause set down
for hear.rg before the full court under the circumstances set forth 
in the following jud^ment.

O
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F. Beverley Robertson and H. E. Öyiwford for the plaintiff. 

H. M. Howell, Q.C., for theTlefendants.

CHURCH. 375

Jk
(4/hJunr,tSSj.)

Tavlor, J.å delivered the judgment of the court.(u)

I11 this case the witnesses were examined and the cause argued 
before the late Mr. Justice Smith'. At the close of the argument 
he reserved judgment, but died before any was delivered. 
The day upon which he died he handed to a friend a document 
for transmission to the registrar, and this came to the hands of the 
registrarthe next day. Upon being looked at it was foundto be 
a partial and incomplete judgment.

• The plaintiff now applies to the, full court by petition that the 

may order the cause t to be reheard at the next sittings in 
banc upon the evidence already taken, or that sttch other order 
may be made as shall seern just.

The granting the relief prayed is oppused by the defendants, 
wbo object that tliere is no evidence before the court upon. which 
the cause can be heard, and insist upon what counsel called the 
vested riglit of parties to have the cause heard and decided by 
judge who has heard and seen the witnesses give their evidence.

The only question seems to me to be whether the court should 
permit an argument of the cause before the full court without its 
being first heard befcre a single judge. There is no difficulty 
about the evidence uppn such a hearing $r rehearing if the court 
think proper to grant-»®.
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The QueeiVs Bench Act provides, that all matters relative to 
testiinony and legal proof in the investigation of fact and the 
forms thereof and the practice and procedure in said Court of 
QueeiVs Bench, may and shall be regulated and governed by the 
rules of evidence and the modes of practice and procedure as they 
were, existed and stood in England 011 the day and year aloresaid 
(that is on the 151!) day of Jttly 1870), except that as they may be 
changed or altered by any Acts of the Legislature of Manitoba 
or by any rule or rules, order or orders of court lawfully made.

No Act of the Legislature can be found which affects the ques
tion before the court. Orders have been made by the court Gen. 
Ords. 142, 144 and 145, as to the evidence a t. the hearing of a

(") frestat: Wallbridge, C.J.; Dubuc, Taylor, JJ.
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cause and how it is to be taken. No order has been made as to 
what shall be considered evidence upon a rehearing. The only 
order whidh appears in any ivay to reläte to that snbject is Gen. 
Ord. 169. “ When the evidence in 

• short hand

B

I ag
any cause has been taken by a 

reporter, his copies of the evidence certified and 
returned tnto court by the reporter, shall be delivered to the clerk 
of records and writs when the cause is set down for rehearing ” 
That order does not in explicit terms say that the evidence 
“ oertlfied and returned into court by the reporter,” shall be the 
evidence upon which the court is to act, although for what other 
purpose can such copies of it be^gquired. If that order does not 
provide for the case then the English order in force upon the.eth 
of July, 1870, must govern. Rule 14 of the Chancery General 
Orders of 5th hebruary, 1861, relative to the taking of viva voce 
evidence at tl»e hearing, must govern and it,is as follows, “Upon 
any appeal, rehearing by way ofappeal, or further proceeding, the 
judge’s notes of the viva voce evidence shall primafacie be deemed 
to be a sufflcient note thereof ” So, evidently the notes taken by 
the judge are regarded as the record of the evidence.

Now, the book of the late Mr. Justice Smith, 
notes of the evidence is in the possession"of the c 

I know of no such vested rigln as the defendants claira to have 
tliat the cause shall be heard by a judge who has heard and seen 
the witnesses give their evidence. .No doubt it is considered an 
advantage that a cause should be so heard and disposed of, but I 
am not aware of any rigln that parties have to require that it shall
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lhere is nothmg in our statute, as in the Chancery Act of 
Ontario, requmng evidence to be given viva voce, and the 
could pass an order directing all evidence on the equity side of 
the court to be taken before special examiners, oreven ifthought 
desirable return to the old practice of having all evidence taken 
under interrogatories.

I he proper course to take in the present case, under the 
tional circumstances, is to order the 
argument before the full court.

In Wood v. Schuttt, (he Supreme Court allowed an appeal di- 
rect from a s>ngle jjidge of this Court, when as the court was 
then constituted, his decree could not be first reheard before the 
full court.
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S to
>nly Ill England the Court of Appeal in Chancery, before the pass

age ofthe Judicature Act, consisted of the Lord Chancellor and 
two Lords Justices. The Lords Justices sat tögether and the statute 
provided, that in the event of their being divided in opinion, 
the decree in the court below should stånd. In one case B/ane 
v. Bell, 2 I). M. & G. 783, where they gave differing judgments, 
counsel asked that the cause might be heard again witli the Lord 
Chancellor sitting, but the court refused leave because judgment 
had been given and the statute stood in the way. But Lord 
Justice Knight Bruce referred to several cases in which finding 
there would be a difference of opinion' they had without giving 
judgment ordered a rehearing before the three judges.

7» The plaintiff should have an order giving her leave to set the 
cause down for argument before the' full court, costs ofthe applic- 
ation to be costs |n the cause.
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1 lie cause liaving been set down was argued before the full

F. B. Robertson and H. E. Cmwford, for plaintiff.
Ihe three trustees of the church are responsible for the fraud 

perpetrated by McLean, acting as agent for lus co-trustees, as 
McLean in acting fraudulently, and tnaking false representations 

acting vvithin the scope of his authority, Mullens v. Miller, 22 
Ch. I). 194; Barnleks. English Joint Stock Bank, L. R. 2 Ex. 
265 ; Peek v. Gurney, L. R. 6 E. & I. App.

As Pearson and Muir adopted the sale, to the plaintiff, by 
McLean by means of misrepresentation, they are liable for the 
fraud so perpetrated, Turner v. Marriott, L. R. 3 Eq. 744.

I lie plaintiff claims she should have a lien on the neiv property 
on which her money was used to build the church, Merchants 
Express Co. v. Morton, 15 Gr. 274 ; Jackson v. Bowman, 14 Gr. 
156; Hamilton Provident and Loan Society v. Gilbert, 6 Ont R 
434-

H. M. Howcll, Q.C., and /. 5. Enar/, Q.C., for Pearfon, 
Muir and McLean, the trustees of the church.

As to a false representation sufficient to avoid a sale, Momson 
v. Earls, 5 Ont. R. 451; Haygarth v. Wearing, L. R. I2 Eq 
320.

Wlien a pnrchaser asks time to pay the purchase money, that is 
ivaiving an objection to title, Margravine of Ansfach v, Noel,,

by court.
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Madd. 310; Fleetwood v. Green, 15 Ves. 594; Butroughs v. 
Oakley, 3 Swans. 159,168; Peggy. IVisdcn, r5 Beav. 239 ; Simfisot 
v. Sadd, 4 D. M. & G. 665 ; Smeet v. Meredith, 8 Jur. N. S. 637.

As to majority of trustees adopting the contract, Beatty 
IV. Irans. Co., 11 Ont. App. 205.

Apparently a company may mortgage its property unless speci- 
ally prohibited, R- Patent File Co., L. R. 6 Ch. 83.

Plaintiff cannot claim there is no Corporation when slie, in her 
biil, calls the church, and treats it as, a ccyporation, Brovm 
sweet, 7 Ont. App. 727.

Assuming there is fraud what remedy can be given ? Défend- 
ants are a quasi Corporation, or a real Corporation, Trustees 
Ainleyville Church v. Grewer, 23 U. C. C. P. 533; Humfihreys 
v. Hunter, 20 U. C. C. P. 465; Mills v. Scott, I,. R. 8 Q. B. 
500; Angell & Ames on Corporcitions,

If McLean is responsi^e, Pearson and Muir are not respon- 
sible, Weir v. Bell, L. R. 3 Ex. D. 229; Weir v. Barnett, 1,. R.
3 Ex. D. 43.

F. B. Robertson, in reply. •

A mere ofifer stated is not an impörfant"representation, Reynell 
v. spryc, r D. M. & G. 706. _ -~~x
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The trustees could not compel the church to make or rat i fy the 
sale, Aberaman Iron Works v. Wickens, L. R. 4 Ch 

As to whether plaintiff should have a lien

lied
cha. 101.

on the new property, 
Jackson v. Bowman, 14 Gr. 156 \ Hamlton Provident and Loan 
Society v. Gilbcrt, 6 Ont. R. 634.1

thei
at t

the
[5th Marek, 1886.]

Tavlor, J., delivered the jiidgment of the court. {a)
The bill in this case alleges that the three defendants, McLean, 

Muir and Pearson, were in April 1882, under an agreement witli 
the Hudson’s Bay Company,

sam
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her,
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of certain lots in the City of 
Winnipeg in trust for the congregation of the First Congrega- 
tional Church of the City of Winnipeg, which lots they adver- 
tised for sale by public auetion, but the advertisement 
published so as to comply witli the requirements of the Act to 
provide for the holding of land by trustees on behalf of churches

owners

I
was not

billI
Leai
havi■

:
(a) Present: Wallbridge, C.J., Duliuc, Tnylor, JJ. ^evt
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or religions bodies, being chapter 50 of the Cpn. St&. of 
Manitoba. The bill then alleges, that the defendant McBean 
represented to the plaintiff that at the auction sale, had pursuant 
to theadvertisement, the lots had been purchased by one Austin 
at 8250 a foot, which purchase Austin was anipous to carry out, 
but he was unable to command enough money to do so, and in 
consequence the lots would come back to the hands of the 
defendants ivho were willing to resell at the same price; that 
McLean, representing himself to be her friend and adviser, 
strongly assured and ad^ised her that the lots were of much great- w 
er vallie, and the purchase of them yould be a very profitable 
investment ;■ that she at first refused to purchase the xvhole of the 
lots, giving as a reason, that she had not means to pay for 
them, but she expresfeed her willingness to buy part, being a 
lot with a frontage of 50 feet at the corner of Princess Street 
and Notre Dame Street, whereupon McLean assured and ad- 
vised het, that if she would purchase the wholc property he 
would, during the approaching summer, sell for her all that she ' 
did not wish to retain at $400 a foot, and t hus make a very *" 
handsome profit for her. The bill then goes 011 to allege, ihSt 
the plaintiff believed in and trusted to the pretended friendly 
advice and assurance of the said McLean, and believed and rc- 
licd upon his said1 representation, that the said Austin had 
chased the said lands as aforesaid, at the price aforesaid, and 
thereby induced and persuaded to agree to buy the said property 
at the said price, payable on the first day of October then 
ensuing, the said McLean acting as, and being, as he in fatt 
the agent of the defendants in the premises, agreed to sell the 
same to the plaintiff on the said terms, and that the plaintiff re- 
lying 011 statements by McLean that he would 
interests 011 havi 11g the sale carried out, and a good title given to 
her, became a party to, and signed a document by which the 
defendants conveyed or assigned to her their interest in the lands, 
and haspaid $25000 on account of the purchase money, all of 
which has been expended in the building of a church upon other 
lands held by the defendants, in trust for the congregation. The 
bill further alleges, that it was not true, as represented by Mc
Lean to the plaintiff, that the lands had been solcUo Austin, he 
liaving only bought them in for the defepdants, that they

wqrth $250 a foot, and that the plaintiff has notified the

tv.
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defendants that she declarcd the agreement off, and Ämandcd 
repayment of the *25000 with interest.

The prayer of the bili is, that the defendants, McLean, Muir 
& Pearson, may be ordered to repay to the plaintiff with interest 
and the costs of the suit, the suin of *25000 as rnoney received 
by them to the tise of the plaintiff. That it may be declared, 
that the plaintiff is entitled to a lien or charge upon the lands 
agreed to be sold to the plaintiff, to secure the repayment to 
her of the said sum and interest and costs. That it may be de
clared, that the plaintiff is entitled to a lien or charge, upon the 
lands on ivhich the church has been built, for securing to her re
payment of the said sum and interest and

may be taken of the amount due to the plaintiff for princi
pal and internet and costs, that the

/
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costs. That an ac- aircount

may be paid to her,
and that in default the lands may be sold to pay for the

The defendants Muir and Pearson have filed 
in which

t same
tec

same.
a joint answer

after admitting that they are trustees, that the plaintiff 
purchased the land and paid $25000, they set up that she ha 
cepted a conveyance of the land; that she has 
mortgage upon it; that they were in a position to sell, and that 
Austin was a bonafide purchaser. They further set up, that long 
after the purchase by the plaintiff, some objection having been 
taken to the title, they made application to the Legislature for 
an Act to legahze the sale, the passage of which was opposed by 
the plaintiff, and she thereby prevented the alleged defects in the 
titles being cured. They deny all fraud and misrepresentation 

their part, and submit that 
and misrepresentation 
entitled to relief.
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I tenon if the allegations of fraud 
true, the plaititiff by her laches is
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theThe defendant McLean has filed a separate answer, in which, 
after setting up the same matters as are set up by his co-defend- 

,ants, he says : “I deny all fraud and misrepresentation alleged 
ln tl,e biU of complaint, and I say that the plaintiff purchased 
the said property without any undue pressure or misrepresenta- 
t,on> a,,d 1 del,y that 1 i" any way especially undertook or agreed 
to procure a good title for her or to investigate the title for 
her. I simply acted in the ordinary way of a vendor, or agent 
for vendor, to a purchaser.” He also denics that he ever agreed 
to sell the lands for the plaintiff.
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llicre is nlso 011 the filus of the Court an answkr, filcd as 
that of the trustees of the First Congregational Church of the 
Uty of Wmnipeg, which seis up very niiich the same de- 
fences as those of the individtial trustees, and in addition, claims 
by ivay of cross relief, payment by the plaintiff ofVhe balance of 
tlte purchase money, $12000 or thereabouts, and ii) dcfault prays 
a sale of the land, and that the proceeds may bc aitplied in pay- 
ment of the amount dtte from the plaintiff, and ohthe costs of 
the suit.

381
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the A large amount of evidence real and documentary was given 

and the depositions of the three defendants, taken 011 thcir es 
amination for discovery,

re-

put in at the hearing.
The three defendants, McLean, Muir and Pearson, Were elec- 

tcd trustees of the congregation at the annual church meeting, 
held 011 the ist of February, 1882, the resolution appearing in 
the mmute book, being; “ Resolved, That the following gentle- 
men eonstitute the trustee board of this church : Messrs. Alfred 
learson, Hector McLean and Robert Muir, their term of office 
and duties being as prescribed in that part of the constitution re 
latmg to the trustees.” The provision in the constitution 
reference to trustees is as follows

vvere
lci-

ver
tiff

I a
hat

with
num-

;mg
, “ The trustees, three in
ber, shall be appointed by the church, and shall always be sub- 
ject to a d.recting vote of the church. They shall have no pott 
er to seil, mortgage or transfer the ptoperfy of the church with 
out a spectfic vote of the church. They shall be elected 

of three years, but the church may cancell 
pointment whenever it deems it tvise to do

for
by fl
he

for a 
or rccall the ap-

on term
ud

The lands in question are lots to, „, I2 & ,3, j„ Block 4 of 
the Hudson s llay Company’s reserve, part of lot 1, in the Fat 
tsh of St. John. 1.0113

lOt

:h, held by Mr. Silcox, pastor of the 
. church, under an agreement with the Hudson’s Bay Company 

dated the aoth of May, ,88,, but he had agreed to assign . 
and transfer his interest in it to the congregation. The other 
lots, ,0, 1, & ,2, were held hy Muir, McLean &- Pearson 
der an

was
d-
ed
ed
:a-

un-ed agreement with the Hudson’s Bay Company, dated the 
, 2th of December, , 880. Probably that was the date of the pur
chase of the land, but the agreement cannot have been 
then as it refers to a plan made 
affidavit of execution is sworn to

or
nt

executed
the 25th of June, 188,. The 

011 the ,8th of February, 
,882. In that agreement the parti es are described as, Alfred

:d
Ull
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Pearson, Hector M^Lean and Robert Muir, trustees of the 
First Congrégational Chq.rch^iWinnipeg, but tliere are no trusts 
declared upon which they hold the lands.

auci

■ did
I and

At the same anrfual meeting at which these gentlemen wereap- 
pointed trustees, and at which the constitution of the church, dc- 
fining among other things the powers and duties of the trustees, 
was adopted, the following resolution was passed : “ That th£
trustees be liereby empowered to sell the church 
the corner of Princess and Notre Dame Streets, and thaufie trus- 
tees, in company with the diaconate of the church, shafl have the 
power to determine the price and terms at which saiJj property 
shall he sold.

not
risk 
Mel 
“ TI 
first 
did 1

!

;

propewy on

Mr.
the 1 

of it 
was

‘ heart 
Austi

The proceeds of the saL- to be deposit 
church credit in Merchants Bank of Canada. ’ ’ !

to the

■

Pursuant to the authority thus given, arrangements wereunade 
for the sale of the property by public auction on the z jth 0f 
March, 1882, but it is admitted tlÉit through tyrors in 
lished advertisement, the requirements of the Consolidated- 
Statutes of Manitoba, c. 50, were not complied wi 
of the parties entrusted with determining the price and ternis 

to have heen anxious to place the reserved price at J300 X 
per foot, hut after consultation with Mr. Wolf, the auctioneer, \ 
this was fixed at#225.

At the auction sale on the 251b of March the property 
ding to the defendants, was sold to one Austin at.^250 per foot, 
but on account of his inability to carry out his purchase by 
paying the purchase money, the sale to him was cantielled, and 
the property afterwards sold to the plaintiff at the safpe price.
The plaintiffs contention on the other hand is, Ihat th 
was an actual sale to Austin, that the representatioii made 
to her that he had purchased the property was untrue and made 
to her for the purpose of deceiving her, and inducing her to 
purchase, and that she was thereby deceived and induced to 
purchase.

The first question therefore, presented for consideration is, 
was thére an actual bona fide sale to Austin ? McLean says tliere 
was; that before the auction, Austin had spöken to him about 
buying the property, that at the sale he made a bid on which the 
property was knocked down to him, that he signed the sale 
sheet and gave his cheque for $500 as a deposit, Wolf, the

Pe;1 e pub-
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he auctioneer, says that at the sale McLean did not bid, but Austin 

did so, that he wasdeclared the purchaser, signed the sale slieet 
and gavu lus clieque. This cheque he says Austin asked him 

- to present for payment, and he held it for some days at his oVn 
nsk and on his own responsibility, in the end handing it over to 
McLean. Mmr .when examined on his answer, said- 

Ihey, (the lo$,) vvere sold to Mr. Austin ; I do not know the 
hrsl name ; I was standing in the back part of the room and I 

icl not hear the auctioneer call outany bidsexcept $r. AustiiVs 
Mr. Austin had-

notip-
le- 1

Ies,
h<
on
L1S-
he no arrangement to make the bid with 

the trustees If there had been any I should have known 
Ot it. When examined at the hearing, he said

ty
he “ He

, -1 cannot hardly say that 1
1 eard any btds. I know the property was knoeked down to Mr 
Austini^That is all."

Pearson, when examined 011 his answer, said- " 

sent at the auetion. The

was at the auetion in the room

de i
of
b- I was pre-

, . property was sold to a man of the
name of Austm. I think it was James Austin. There 
no other bids for the

=d«

le were
property that I heard. Austin’s bid 

He said further, that he was not aware ofthe first bid made.”

any arrangement with Austin, that he was to buy in the pro- 
perty, but was not to be called upon to carry out the purchase. 
On lus examination at the hearing he said : -1 was away hack
in the room at the far end.”

b

t, Against this, there is the evidence of Austin. He flatly 
contradicts McLean as to any conversation between them be- 
fore the sale about his buying the property. His account of the 
transaction is, that he went to the sale intending to bid but 
watted to see if it would go low enotigh, $175 per foot being the 
lughest he was prepared to offer, that he mhde no bid, that 
McLean made a hid on which the property was knoeked 
down, that McLean then said to the auctioneer, “ItwasMr. 
Austm’s bid or that Mr. Austin bought it." Then McLean said 
to him, (Austin,) it

>y
d
S.

;r
le
le ti

all right, to go td Wolf and gi ve a cheque 
as deposit. He says he does not remember signing theagreement 
to purchase. He accounts for his making no objection and 
actmg as he dtd, by saying, that McLean told him it was 
necessary that the property should be sold by auetion, and he 
could not buy it beuig one of the trustees. He says he was 

. frieudly with McLean, had had satisfaetory business transaetions

was

e
it
e

!e
tie
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with him, and considered " when he said(jt would lie all right, ' 
that would 1 be a sufficient guarantee tliat I would not be put 
to any loss."

VOL. IV.

K<
at

#5
Now, neither Mmr nor Pearson, say they heard Austin bid at 

the auction. Wolf does say, Austin gave the bid for the pur- 
cltase, and he tlunks that McLean did not bid, hut he was at that 
time carrying on an immense business as an auctioneen and 
in sucli

th
tli
bewas

poor health from overwork that he had a jfetv days 
after this sale, to give tip business for a time and 
WlnnlPeg- Besides in the confusion of an auction roonl it might 
well be, that 011 McLean bidding and theri say ing that is Mr. 
Austin’s bid, it would remain 011 the auctioneer’s mind tliat 
Austin was the actual bidder.

ca
i go alvay from th,

i
' sh
to

To my mindjthe whole thing rests 011 the evidence of McLean 
on the one side and Austin on the otlier. Whose evidence is the 
more probable, when the testimony of the two men is com- 
pared ? It does certainly seem stränge tliat Austin shotiid have 
given a cheque, and made himself liable for sucli a large pur- 
chase, yet ive have had in this Court ample proof of the 
looseness with whicli things were done during the period of real 
estate excitement in this city, and of the recklessness with 
ivhicli, apparently shrewd business-men, made themselves liable 
for large amoujits in connection with transactions in whicli they 
had 110 personal interest. ■«-

foiV

da
Mi
is-
tllE

the
mc
t ha
am

Then he has 110 interest wliatever in telling aiything but the 
truth. After ivhat has occurred and the ivay in Ivhicli the defen- 

dants have since dealt with the property, he could not now, even 
if he were really a purchaser, be "compelled to Lake the property 
McLeaiTs evidence is exceedingly unsatisfactory, 011 sotne points 
he is directly contradicted by the plaintiff, and I11 others he 
directly contradiets himself. He has too, the deepest interest in 
now saying, that there was an actual sale to Austin, for only by 
that being found the case, can he berelieved from the imputation 
of having committed a gross fratid.

for
tha
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Th

7t
sioi
just

Mc
bar

: SOHe insists that the sale was an actual one, that after it took 
• P*ace’ *he plaintiff, who had previously deelined to buy, became 

anxious to do so. That to oblige her and at her earnest 
solicitation he agreed to see Austhi. That after frequently 
pressing Austin to carry out his purchase during two or three

to
to t
on
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weeks, he at last obtained from him the receipt given by Wolf 
at the time of the sale, and surrendered to him the cheque. for 
#500. The plaintiff on the contrary says, that what he repre- 
sented to her was, that the property had beenjiought by Austin^x 
a real estate agent, a man well acquainted with the value of^ 
the property and who knetv what he was aboutNhat she had missed 
the chance of making a large profit, hut that Austin might 
be idjle to raise the money and carry out his purchase, in which 
eas/it would come back to the hands of the trustees, and 

that relying on his representations and his assnrances that he 
conld resell part of the property for her, at such an advance that 

' she woufd never feel the paying lbr it, she was at last induced 
to buy.

IV.

fht, ’
put
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If McLeaiVs story-is a true une, it is impossible to accoiint 
for the letter Written to the plaintiff by his confidentia! clerk N 

the ist of April, 1882, and which McLean adopts 
as vvritten with his sanction. In that letter, written only si* 
days after the date of the auction sale, he says :
Mr. Austin and got receipt back from him, so that the property 
is yours now.” At that time he says he had not the receipt, but 
that his clerk, when he wrote it, was expecting Austin to bring 
the receipt or the money.
money, how conld the property be the plaintifTs own, for in 
that case Austin would be carrying out his alleged purchase, 
and the property would be his1: That letter can be accounted 
for, only on the theory that the sale was not a real one and 
that McLean knew he had only to hand back the cheque to 
Austin, and obtain the receipt from him at any moment he chose.
The receipt was not got back, McLean says, until the iöth or 
• 7th of April, and perhaps it was not actually in his -posses- 
sion lintil then, but 011 the ist of April after a decen/ delay, 
just so much as would keep up the deccption practiced on the 

- plaintiff, that Austin had purchased, and would lead her to believe 
McLean’s statement that he was anxious to hold on to this 
bargain, and was giving it up only because he conld not raise 
so large an amount of cash, the letter was written.
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Another strong circumstance to my mind, against the sale 

to Austin being an actual transaction is, that it was not reported. 
to the congregation until after the sale to the plaintiff. It 
on the proceeds of the sale of this land that the congregation

e
t
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e
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■vlted fur the means to purchasc and pay for thc nciv cliurch sitc, 
and erect a building on it. The auetion was on the 251b of 
March and on the agth the regnlar cliurch meeting was held. 
At that meeting, at which Mr. McLean appears to have been 
present, it was reported that the joint committee of' the deacons 
and trustces, the same persons to whom luid been intrusted the 
poiver to determine the price and terms at which this old 
per ty should be sold, had obtained and sectired the new site. 
Not a Word was
f)n the tliird of May, the first cliurch meeting held after the datc 
of the sale to the plaintiff, that sale is reported, prefaced with the 
statement that the property had first been sold to Mr. Austin, 
who could not carry ont the terms-of sale.

Austin, it is said, was a man of means, and it is argued that 
McLean had 110 in terest in doi 11 g ivhat lie did, and in endea- 
voring to induce the plaintiff to purchasc, but there is 110 doubl 
lie hoped by the plaintiff being (he buyer -to have the handling 
of the property and the sclling of thc portion she did not ivisli 
to keepjjto her own. He mt«y have, at that lime, really believed 
that he ctfhld resell for her, at an advance.

After reading over the evidertce several times and carefully 
ronsidering it, I can come to no other conclusion t han that the 
representations which the plaintiff savs were made, were so made 
to her, and relied on by her. AP.o that they were untrue, and 
made by McLean, wilfully and fraudulently, for the purpose of 
inducing her lo purchase. She was therefore justified in ruscin- 
ding the sale, and is entitled to relief.

So Hilding, it may not lie liecessary to deal with other points 
raised, hut they may be referred to. ^

I11 my opinion, the provisions of C011. Slat. of Man., c. 
50, s, 8, applied to tliis property. It is true thc agreements 
with the HudsoiVs Bay Company, under which the trustees held 
the lots 10, 11 and 12, do not set ont any trusts upon which 
they are held. They are in no way connected with the 
congregation beyond thegrantees being described as “ trustees of 
the First Congregationa! Cliurch, Winnipeg.” Lot 13 was at 
the ti me huld under an agreement between the Hudson’s Bay 
Company and the Rev. Mr. Silcox, the pastor of the cliurch, as

i

tl

ei

1>

\

111

I”
said about the sale of the old property to Austin.
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au individual, but lie had sold it to thc cliurch. The moneymid 
• tu thc Hudson’s ijay Company and to Mr. Silcox, however, \)as
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h site, 
5th of 
held.

iacons 
-d t lie 
1 pro- 
v si te. 
.ustin. 
e date 
th the 
.ustin,

the church’s money, so there was a resulting trust for the churcli, 
and the members of the congregation could. at any time have 
enforced the execution of the necessary documents for the 
purpose of having the trusts declared, and the ownership of the 
congregation put beyond question.

lteing churcli property, the salc to the plaintiff 
unwarranted one. The statute requires such property to be 
put up for sale at auction, after certain prescribed advertising, 
subject to a proviso, tliat the trustees shall not be obliged to 
complete or carry a sale into effect, if in their judgment an ade- 
quate price is not offered for the land. The gth section of the Act

was an

i

i“The trustees may thereafter sell the land eitlier by 
public or private sale; but a less sum shall not be accepted at 
private sale tlian was offered at public sale.” That section 
have application only wliere the property has first been offered at av 
public sale such as the preceding section provides for. Here, it 
is admitted, that through errors and raistakes the property 

advertised for sale according to the requirements of 
the statute. Even had Austin been

1 that 
rndea- 
doubt 
idling 

wisli 
lieved

never was

an actual purchasvr, had 
the sale to him fallen through, the trustees could not, on 
accouat of the erroneous advertising, have taken advantage of 
that gth section and sold by private sale to the plaintiff.

There never was
at the 
made 
, and 
ise of

an acceptance of the title by plaintiff. 
The decd prepared by Mr. Perdue, imd which was executcd by 
the trustees, was so prepared in connection with the attempt 
made by the trustees to bonrow money from a loan company on 
a morlgage which it was arranged should be made by the 
plaintiff, not to the trustees, and by them assigned to the 
I.oan Company, but direct to theCompany. VVhen exicuted 
it was handed to the solicitors of the Loan Company* The 
plaintiff was not to get any deed until she paid the ptSichaSe 
money in full, so she was never entitled to it. As a factpbn th» 
negotiations for the loan falling through, it was handed back 
to the trustees.

n., c. 
nen t s 
i lield 
vhich 
1 the 
ees of 
as at 
s Bay 
h, as

The plaintiff was fttlly justified in resisting the application 
to the Legislature for an Act to confirm the irregular pro- 
ceedings of the delendants. Before that Act was introduced she 
had exercised her right and had rescittded the purcl 

The plaintiff is
ase.

'Sufkled to a decree for the repayment of 
the amount she has paid\hh interest by McLean, whq perpetrated

*

qraid 
, was
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the fraud upbn ilfår. I cannot see my way to giving her a 
decree for repayment against Muir and Pearson. After carefully 
considering all the evidence as to agency bere, I do not think a 
decree to that effect could be made, consistentiy with such 
authorities as Cargill v. Bowcr, io Ch. Div. 502, and IVcir v. 
Barnet, jS&x. piv. 32, 220.
fit from the fraud as all themoney paid by the plaintiff xventinto 
the church account. The plaintiff is clearly entitled to a lien 
the property sold to her. She is also, I think, entitled to a lien 
on lots 100, joi and 102, the land into which themoney received 
frotn her wént. As to this, I for some time hesitated, but the 
Mcrchahts Express Company v. Morton, 15 Gr. 274 ; Jackson v. 
Bowman, 14 Gr. 156, and especially the recent case décided in 
Ontario, by Mr. Justice Ferguson, of Hamilfb^Provident and 
Loan Soctely v. Gilbert, 6 Ont. R, 434, seem th ^varrant relief 
being given to thls extent.

Ihe plaintiff is also entitled to costs as against all the defend- 
ants, McLean, Muir and Pearson. •

■t VOL. IV.

t
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They certainly obtained no bene-
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/

Decree for plaintiff.
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q'BAT.FOUR v. DRUMMOND.
P>

(In Equity.)

Leave to set down after dismissal a t hearing, plaintiff being 
ready.

fu
ar
in

I4th August, 1884.—Bill vvas filed.
3°th October, 1884. —Bill amended by adding a large number of parties. 
January, 1886 —Case was or ought to have been ripe for hearing.
April, 1886—Set down for hearing and postponed.
June, 1886.—Set down and postponed by plaintiff, defendant D. being a 

cssary witness and having left the Province although subptenaed. 
September, 1886.—Set down and postponed, D. not having returned.
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January, 1887.—Set clown and postponed, D. not having returnéd and B. 
the plaintiflPs agent, also- a necessary witness being absent although subpcenacd, 
and having neglected to attend upon an appointment to take his evidence dc 
bene esse.

31st March, 1887.—Set clown, postponement refused, although D. and B. 
absent: D. meanwhile had been in the province.

4th April, 1^87.—Question of costs argued.
' 7th April, 1887.—B. returned to the City.

I9th April, 1887.—Defendants, by leave of judge, notified plaintifts that 
unless by this date decree agreed to, judge would make decree.

25th April, 1887.—Petition served for leave to set down anew for hearing. 

2Öth April, 1887.—Another sittings held, case, of course, not set down. 
Defendants did not show existence of any injury to them by reason of delay. 

Hcld, I. Under all the circumstances set out in the judgment that leave should 
j be given to set down again upon payment of costs of the day and 

the petition.

2. The engagements of a witness coupled with shortness of notice 
form an exeuse

:*

1

i

fend-
for non-ätten^ance upon subpcena.

3. The negligence of plaintift "s soheitor in not procuring evidence 
form a ground for an extension of time for hearing.

./■ B. McArthur, Q. C., and 5. C. Biggs, Q. C., for plaintiff. 
/• s. Ewart, Q. C., fV. B. Muhck, IV. //. Culver, IV. £. 

Pertltie.J. S. Hough, G. G. Mills and C. P. Wilson, for several 
of the defendants. 3

[yM May. rSSy-1

Tavlor, J.—The original hill was filed against C. S. Drummond 
as the sole defendant on the I4th of August, 1884. In 
quence of his claiming by his answer that certain persons 
proper and necessary parties, it was amended by adding a large 
number of defendants on the joth of October following. It 
further amended on four different occasions during theyear 1885 
and in January, 1886, it was,or ought to have been, ripe for hear
ing, for on the 30th of that month the plaintifTssolicitor in writ- 
ing to the solicitor of a defendant who had neglected to 
and wa,s asking leave to be allowed to do so, said he was in daily 
expedition of béing served with a notice of motion to dismiss for 
want of prosecution.

The cauit seems to have been set down for hearing at the sit
tings in April, 1886, and to have been forsome reason or other 
p islp ned. It was again set down for the sittings in the month

conse-
were

was

I

answer

ing a

f
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nf June, and was tlien postponed on the application of the plain- 
hff on the grcund that the defendant was a material and necessary 
witness on hls hehalf, and that although served with a subpcena 
to attend at the sittings, he had left for England the day before 
they began. The case again came on at the sittings in September 
and was again postponed at the request of the plaintiff until the 
next sittings, the costs to be costs in the cause. This postpone- 

granted on the ground that the defendant Drummond 
had never returned within the jurisdiction.

At the sittings in January, 1887, the case vvas again upon the 
hst for hearing and at the request ofShe plaintiff was again post- 
poned on payment of costs, Drummond not having even. then 
returned, and Boyle the agent in Winnipeg, of the plaintiff, and 
w,io is sworn to be a necessary vvitness for him, being also absent 
1:1 England, haring left Winnipeg about the middle of the 
ceeding December. The plaintiff is a resident in England 
it is sworn that he has 
out of which this case has arisen.

men t was

pre- 
and

personal knowledge of the transaetion110
i

i On the igth of March, 1887, one of the defendants set 

cause down for hearing at the sittings, beginning on the a9th of V 
that month. Thereupon the plaintiff made an application to the N 
referee to have the case still further postponed. This motion the 
rjferee adjourned to come before the Court when the 

°called qn.

The case came before

case was
i

the 31st of March, when Irefuscd 
the application of the plaintiff to have it again 
account of the absence of Boyle and Drummond. It seemed to 
me on the evidence then before me, that the evidence of Boyle 
might have been taken under an order which wäs made for his 

examination de bote esse in December, had he chosen to attend 
for examination under a subpcena whielj, was served upon him. 
He being the plaintiffs agent, managing his business 
having the control for him of this suit,

me on
ipostponed on

a
here and 

made his neglect to attend 
simewhat different from similar neglect bn the part ofan ordin- 
ary witness. The application to postpone the case over the sit 
tmgs having been refused, it stood until the morning of the 4th of 
April, that the plaintiff’s counsel might consider what decree they 
would take under the circumstances. On that morning the ques- 
tion of the costs of a number of the defendants made

t

1 I

a:

k, parties in
consequence of the allegations in the answer of C. S. Drummond I

h
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argued and thevtasc again stood until the next morning 
the plaintiff s rights kgainst C. S. Drummond, whose counsei — 

not then in attendances-vThe decision of the question of costs I 
reserved until that other question was spöken to. The next 
morning, counsei for the plaintiff and C. S. Drummond both 
appeared when it was stated that consent minutes would likely be 
agreed upon. No minutes having been put in I gave the solicitor 
who had set the cause down, leave to serve a notice 011 the plain- 
tiff’s solicitor reqniring the minutes to be filed on the igth of 
April, or othenvise I would dispose of the case upon the material 
before me.

On that day I was in formed that a petition was about to be 

presented, prayitfg to have the hearingopened, and that the plain- f. 
tiffmight still be allowed to go into evidence in support of his 
case.
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This petition has been presented, and after an adjournment for 

the purpose of cross examining Mr. Boyle upon an affidavit he 
has made, it has been argued and is ltow to be disposed of.

Ihe petition asks that the order or decree piay be vacated and 
set asi<^ewhich is of course a mistakeas no decree has yet been 
made. XLhe defepdants have not the advantage of urging to that 
extent that they have acquired a vested right which will be inter-

Nor has the plaintiff the 
which a plaintiff has who is seeking to 

give further evidence toXsupplement or strengthen the case 
al ready made, ä proceedinghvhich is always entertained by the 
court with extreme caution, for here no evyjence has been 
into on

)n

itT
of

'ple

as
fered with by ope"fti<ig the hearing. 
obstacle to contend with

d
n

Io
le gone

either side. In the prosecution SlPnfie suit, lbaving 
of vievv the various postponements for causes which the plaintiff 
could not control, there has been great delay. But the defend- 
ants

■outis
d

have not shown any injury which they have sustained on that 
account beyond the general injury which every defendant may 
be said to sustain from having a suit undisposed of hanging 
his head.

d I
d '

:over

The plaintiff in this suit is resident in England and Boyle is his 
agent in this Province. The business out of which the suit has 
arisen was transaeted by Boyle and the plaintiff has no personal 
knowledge of the faets connected with it. In December last, 
Boyle was expecting to go to England, hut the exaet tirne when 
he would require to du so, he says, he did not know until a few

if
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days before lie left. It is said that the fact that he was going was 
mcntionedyin, the Winnipeg newspapers two or three xveeks before 
lic left, but he swears most positively that he did not know he must 
leave at the time he did until a few days before he actually left. 
bven when he left it would seem he did not know positively that 
lic would require to cross the Atlantic, as his actually doingso or 
not depended upon whether a Mr. McLean would exercise his 
option of purchasing the bonds of a company in this City. It 
was only if he did not exercise this option that Boyle’s going 
became impcrative. When ho knew that il was probable he must 
go he informed the plaintifiTs solicitor and steps were taken by 
the latter to obtain an order to take Boyle’s evidence de bcneI He was to leave on Sunday the aotli of December, and the 
appoiiitment to take his evidence was for( 12 noon 011 Satnrday
the tgth. The snbpceha requiring his attendance for examination 
was served upon him at midnight on Friday. He then informed 
the soiicitor that it would be impossible for him to attend. A 
meetingofthedirectors oftjje Bell Farming Co., ofwhichheispre
sident, liad some days before been called for the 
tliat fixed ,6y the examination, at which business of great import- 
anse to the Company had to be transacted. Immediately after 
that meeting tliere was to be a meeting ol the Manitoba Electric 
Light and Oas Co., of which he is vice-president, to transact 
importaut business in connection with the affairs of the Company, 
which it was expected wonld require his going to England. 
These meetings he says now, he had to attend, theycould not be 
postponed, and had the business then disposed of at them 
been attended to it would have caused serious loss if not absolute 
disaster to both Companies. He says he was engaged all that 
day from eight in the morning until late at night with such bus
iness, and with business of the Commercial Bank, of which he is 
vice-president. He says thjt had he got more timely notice he 
might have been able to manage for some postponement of these 
meetings and so have attended for examination, but with the 
notice he received this was impossible. On the aoth he left 
Winnipeg, remaining a few days in St. Paul to attend meetings 

, of The Minnesota and North. Western Railway Co., ofwhich also 
he is vice-president. So pressed does he seem to have been for 
time, that making his way to New York to be ready to sail should 
McLean not exercise his option, the directors of the Company

I same hour as

not

I
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actuälly accompanied him to Chicago ivhere tliey bad a final 
meeting. He then went 
cising his option to purchase, he sailed for England on the istof 
January. VVlien in England his intention was to return hy the 
steamer sailing on the igth of Match, which would have cnahled 
him to be in Winnipeg in time for the Mareh sittings of the 
This he tvas prevented from doing because the mail steamer tak- 
ing to England bonds he bad sold there and which he had 
tracted to deliver, was

to New York, and McLean not exer-

court.

four days late in arriving. He did leave 
however, on the 24th of Mareh, by the very first steamer which 
sailed after the jgth, and reached Winnipeg on the ;th of April 
just three days too late. Ibe defendant Drummond has since 
come back to Winnipeg also. 1

A 11 umber of cases have been cited for the various defendants 
-in opposition to this hearing being opened, Co/e v. Campbell, 9 
Ont. Pr. R. 498, decides "sirnply that where there has been a trial 
of an interpleader issue direeted from the Chandery Division, a 
motion for a new trial must be made not before a single judge 
hut before the Divisional Court.

In Sherrili
I

v. Beallte, 27 Gr. 492, the defendant sought to 
have a case reopened and to give evidence, on theground that hé 
had been surprised by the evidence given by a witness for the 
plaintifif, but it was refused because although he knew that the 
evidence of this witness was going to be used against him he had 
taken no steps to have witnesses in attendance to meet it. 
Do/tovan v. Denison, 2 Chan. Chain. 284, was a case in which 
hoti®6 of hearing having been served npon a clerk of the defend- 
aiit’s solicitor, he neglected to make an entry of it and the 
defendant knew nothing of the case being set down until after the 
decree hadibeen made. V. C. Mowat even after the decree had 
been drawu up and entered allowed a new hearing upon payment

I

- The cases of H s v. Young, 4 Cranch. 237 ; Barrow v. Hill, 
w. 54; TAomhon v. Selden, 20 Hoiv. 195, only decide that 
oting or refu^ng an application to postpone 

it is called in the
i:tl a cause, or as

ited States courts, the continuance ofa cause, 
is a matter of disejfetion and that where a judge has exercised his 
diseretion, it^cannot be assigned as error and reviewed by an 
appellate court. That seems to me a very different thing from
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making an application to tlie judge himself and asking him to 
review his own order.

In ]Aright\. McGuflie, 4 C. B. N. S. 441, the court refused 
to grant a new trial 011 account of the absence ofa witness, 
captain in the employment of the defendant, but he had been 
gmlty of laches in absaining from securing the testimony of the 
witness when within his power. As Williams, J., said, “ It was 
his duty therefore to take all reasonable steps to secure the testi
mony of a witness who was under his own immediate control. 
Instead of doing so, he allows him to go for seventeen months to 
diflerent parts of the world. 
duty to take steps to procure his attendance. He seems however, 
to have done nothing, but to have left the matter altogether to 
chance. In Woodroff v. Campbell, 5 O. S. 305, it was held to 
be 110 ground fdr a new trial, tliat a witness who was subpcenaed 
did not attend, having been engaged 011 some public Works, and 
in Kitchen v. Murray, 16 U. C. C. P. 69, a new trial was refused 
where it was asked on the ground of surprise consisting in the 
absence of the defendant’s witnesses.

There an application to postpone the trial until the next dav 
had been made to the judge at the trial, who refused it on the 
ground tliat it did not appear that any one had been subpcenaed 
to produce the deeds which the defendant said he expeeted to 
produce, nor was
the next day. On the other hand in Austin v. Armstrong. 28 
U. C. C. I1. 47, the court granted a new trial to allow points of 
law to be. raised which had not been so at first, in Turcotte v. 
Dawson, 30 U. C. C. P. 23, to allow of further evidence being 
given, that" ät the first trial being conflicting, and in Fitch v. 
McCrimmon, 30 U. C. C. P. 183, a new trial was granted to 
enable the faets to be^lnore fully considered.

Here no evidence at all has been taken, and the matter I am 
called upon to decide is has the plaintiff sufificiently exeused 
his failure to be prepared with evidence when the case was called 

He has certainly made a much stronger case now tlian was 
made when I refused to postpone the hearing. He could 

1 control Mr. Boyle’s movements, even though the latter was his 
agent he was not his servant whose going and coitfing he could 
direct or control, as the defendant in Wrighty. McGuffie could. 
Then the evidence now before me of the business with which

* It was the defendant’s

there any certainty that they would be there on

on.

not

!i
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Boyle was occupied just before he lefi, and that he was served 
only at midnight of tlie day befdte he was to lie Cxamined, after 
apparently occupation for every moment of his time until he left 
had been arranged, fully meets any imputation of negligence in 
his not attending. Even if the failure to have hisevidence taken 
de bene esse was the fault of the solicitor, which I do not say it 
lyas, Donovan v. Denison, would be authority for opening the 
hraring, and so would IValton v. förvis, 13 U. C. Q. B. 616.

So, in Dove v. Dalby, 5 U. C. Q. B. 457, where the defend- 
ant s attorney from a mistake in looking through the docket at the 
assizes, got a wrong impression as to the time at which the case 
would be tried, and so lost the opportunity of fnaking a defence, 
a new triäl 
importan t.

to

ed

en
he

ti
ll.
to
:’s
t,
to

was granted, the matters to he investigated beingto
;d

On the argument a good deal u-as said as to the refusal of Boyle 
when cross examined on his affidavit to answer anumber ofques- 
tions. He did this 011 ad vice of counsel. It seems to me he was 
justified in so refusing. Under the circumstances, the defendants 

entitled to something niore tlian a mere statement under 
oatli that he and Drummond are neccssary and material witnesscs 
for the plaintiff1.

id
:d
le

LV

ie
d

'1’hey were entitled to be informed as to the particular points 
upon which tliey are so, and they had a perfect right to cross" 
examine Boyle 011 that liead, hut I do not think they had any 
right to go further to obtain discovery of what his evidence upon 
these points would be. It 
pose were put that lie declined to answer,

n
8
)f

only when questions for.tliat pur-was
S

Looking at the wliole facts connected with the failure to.be 
prepared to proceed at the last sittings as now presented to me, 
and that the defendants have not sliown that tliey will be in any 

y injured by opening the case, beyond the general injury which 
a defj*i»ant may be said to sustain by having a suit against 
pending, I think I ought in theexercise of

o

1wa1
i him
1 a sound diseretion and 

in the interests of justice to permit the case to be opened, but it can be 
only on payment of costs of the day at the last sittings and of the 

present application.

s
t so
$

l The order I make is that upon payment of the costs of the day 
at the last sittings and of the present application, the plaintiff be 
at liberty to set this.cause down for examination ofwitnessesandt

I
m
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hearing, but it must be brought on for hearing at or before the 
next equity sittings. I use the expression at or before the next 
sittings bccause I understand my brother Dubuc has adjourned 
the Sittings which began on the a6th of April until the 8th of 
June for hearing a casc. - If he is willing that this case should lie 

< set down for lleari«g then, it should then be brought on, other- 
wise it must be brought on for hearing at the next sittings.

On the argument an affidavit of Mr. Mills

P
E

as

. T sworn on the aoth
o January, 1887, and said to have been used wlien the case W

at the January sittings, ivas read on behalf of the defendants 
without objeciion on the part of the plaintilf. It might have 
been objected to, as I observe that although among the papers in 
the Office of the clerk of records and writs it has never been filed.
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i’ BROVVN v. THE CANADIAN PACIFIC RAILWAY CO. 

Raitway. Pleading. International law.-Lex lod solutionis.
To a declaration in conlract, against n railway company for loss ofbaggage 

the company, as to f 100 of the claim, pleadecl that the baggage 
under a contract whereby " the baggage liability is Hmited 
not exceeding $too in vallie.” Replication Ihat the contract 
State of Maine ; that by the laiv of that State plaintifl (for 
ivas not bouml by the limitations..

Upon demurrer the replication ivas heU bad.
A contract made in one country to be performed in another, is governed bv 

the law of the latter jurisdiction.'
Semble. Where there is a contract with a cotporation for carriage through 
several States, with dlstinct laivs, the law of the State where the Corporation 
has its seat and principal office prevails.
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reasons assigned),
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whiA. Macilo/iall, for plaintiff.

J. A, Af. Aihins, Q,C., for defendants. thal
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the

[41 h May, 1887.]
Tavlor, Jv—The plaintiff sues the defendants as carriers of 

passengers and their luggage upon a railway from the Town ,of 
Emerson to the City of Winnipeg, in the Province of Manitoba, 
and alleges that- lie became and was received by the defenddhts 
as a passenger with his luggage, to be by them as such carrid-s 
safely and securely carried in said railway from Emerson To 
Winnipeg aforesaid, and the said luggage to be delivered to him 
at Winnipeg aforesaid, within a reasonable time after the arrival 
of said luggage at Winnipeg aforesaid, and all conditions 
fulfilled, &c„ to enable the said plaintiff to have the said luggage 
so carried and delivered as aforesaid, yet the defendants did 
safely and securely carry the said luggage and deliver the 
to the plaintiff whereby, &c. The defendants for a seventh plea 
say that, as to so much of the plaintiff’s cause of action the claim 
for which is in excess of $100, the plaintiff became and was 
received as a passenger with his luggage, to be carried under a 
special contract hetween the plaintiff and defendants, and subject 
to certain conditions contained in said contract, one of which 

in the words and figures following, “ That the baggage lia- 
bility is limited to wearing apparel not exceeding $100 in value,” 
whereby, and by reason of said condition, the defendants are 
relieved from any and all liability in respect of said luggage over 
and ahove $100 in value. To this plea the plaintiff has replied, 
that the contract in the plea mentioned was made in the State of 
Maine, one of the United States of America, and by the laws of 
the said State respecting carriers notice of any special condition 
limiting the liability of a carrier, must be brought home to the 
owner of the property carried, in order to enable the carrier to 
take advantage of such special condition and the plaintiff never 
had any notice or knowledge of the condition alleged in the said 
plea. To this replication the defendants demur, and their 
demurrer should in my opinion be allowed.

lhe plaintiff sets out by alleging in his declaration a contract 
in the Province of Manitoba, and then when the defendants 
admit that contract, but set up that it was made subject to a 
special condition, he meets that by alleging that the contract on 
which he sues was made in the State of Maine, and by the law of 
that State, the special conditierfi is not binding upon him. This, 
it seerns to me is a departure.
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II I hen I do not see wliat the law of the State of Maine has to 
do with the question. The contract was to be performed here 
withm the Province of Manitoba, and it is l,ere that the plaintiff 
is seeking to enforce it. In Don v. Uppman, s C. & F. 1 it 
was decided by the House of Lords, that the law of the country 
where the contract is to be enforced, must prevail in enforcing 
such contract, though it is conceded that the lex loci contractiis 
may be referred to for the purpose of expounding it.

Mr. Justice Story in his treatise

thr
law

ii
I i

the Conflict of Latas, thus 
expresses himself, in section 280, “ Where the contract is either 
expressly or tacitly to be performed in any other place,” that is 
another than where it was made, “ there the general rule is in 
conformity to the presumed intention of the parties that the con
tract as to its validity, nature, obligation and interpretati 
be governed by the law of the place of performance. ”

on

011 is to

And Wheaton, in his work International Law, '(8th Ed.), 
at p. 152, thus States his view, “ Wherever from the nature of the 
cotjftäpt itself, or the law of the place where it is made or the 
expressed intention of the parties, the contract is to be executed 
m another country, everything which concerns its execution is 
to be determined by the law of that country. * * * * Ifa 
contract made in one country is attempted to be enforced or 
contes incidentally in question) in the judicial tribunals of’an- 
0‘her, everything relating to the forms of proceeding, therulesof 
evtdence, and of Iimitation is to be determined by the law of the 
State where the suit is pending, not of that where the contract is 
made.” The law was laid down in accordance with these state- 
ments ofit.by the Supreme Court of the United States, in Andrews 
v. Pond, 13 Peters at p. 77, where Chief Justice Taney said, “The 
general pnnciple in relation to contracts made in one place to be 
executed in another, is well settled. They are to be governed 
by the law of the place of performance.” see also De la Vem v. 
Vianna, r B. & Ad. 284, and Trimhey v. Vignier, 1 Bing. N. C.

on
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\o If the law of this Province is not to govern the enforcing of 

the contract in question, then it is most probably the law of 
Quebec which is to prevail. In marton's Conflict of I.aws it 
issaid in section 472, “Suppose there is a contract of carriage 
either forgoods or for persons where the line of transport extends
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througl, se ve ra 1 States with distinct laws in this relation which 
law is to prevail ? The law of the State where the Corporation 
has its seat and principal Office.”

The deraurrer should be allotved with

399
has to 

i here, 
»laintiff 
'• i, it 

ountry 
forcing 
tractus

\
ill

costs. 
Demurrer allowed. :
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OSBORNE v. INKSTER.

Security for costs. Sufficiency. Onus as to. —Power of master on
reference.—Extension of time.

An order was made directing security to be given, within 
the satisfaction of the master.

Plaintiff brought in a bond with one surety who justified in $400 over his just 
debts, hut said nothing about exemptions. The defendant filed an aftidavit 
impeaching the surety’s solvency. The master disallowed the hond.
Ifeld, 1. That the master had acted properly.

2. That further time should not be given unless 
ciently explaining the delay, &c.

S. C. Biggs, Q. C., for plaintiff.
Ii. M. Howell, Q. C., for defendant.
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upon material sufti-

\_14th May, 1887.]
Kiu.am, J.—The security was ordered to be given to the sat

isfaction of the master. I think that this involved a reference as 
to the sufficiency of the sureties as well as with regard to the 
amount and form of the security. In ArchiboM's Practice, p. 
1420 it is said that “ if the parties cannot agree upon the form or 
sufficiency of the security offered, the plaintiff should obtain an 
appointment from one of the masters for the purpose of settling 
the same. ’ ’ No authority has been cited and I have found none

I
|

ig of 
w of 
vs, it 
riage 
ends

I

which shows whether, on going before the master, the 
under the old conimon law practice in England, 
plaintiff to satisfy the master of the sufficiency,

i"
onus, 

was upon the
or upon the
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defendant to satisfy him of the iiwiifficiency of tim security offer
ed. So far as my experience Ilas gone, it has been usual in tliis 
Province to reqmre the plaintiff to bring before the master with 
his bond an affidavit of justification or some other proof of the 
suffiaency of the security, and such a practice would seem to 
arise naturally under the reference as stated by Archihold. On 
inqmry of the master I find that lie corroborates my recollection 
of wliat has been the practice here. No douht the bond is fre- 
quently bronght before the master for allowance without being 
irst submitted to the other party for acceptance, hut if this is 

done it does not appear that such a course can affect the prin- 
ciple upon which the master has to consider the question ofsuffi- 
ciency. I do not think that cases arising under the Ontario 
Chancery practice can have any application to the practice at 
common law upon this point.

Adopting the vieiv that it is the duty of the plaintiff to satisfy 
the master affirmatively of the sufficiency of the security, it would 

seem a very reasonable rule that where sureties justify in so small 
an amount as $400, this should be shown to be for property not 
subject to exemption from seizure under execution, and that tliere 
should be two such sureties. The master informs me that tliere 
is no positive rule adopted by him requiring two sureties, but 
that one very good one would be accepted. The reasonableness 
of such rtiles in the abstract is at once apparent. Their reason
ableness in any particular case must depend upon the circum- 
»tances. Here tliere is only one surety, and that one justifies 
only in $400 without reference to the property being or not being 
exempt from seizure under exemption, and tliere is 
which serves to show at least that tliere is

com
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he sufficiency of the one surety. In view of tliese circumstances 
I cannot think that the 
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J he master informs me that tliere is no doubt that the affidavit 
offered 011 the part of the defendant was read before him 
the application. There is only a suggestion of counsel 
plaintiff, ofa report to him by the attorney's clerk that it 
not. There is nothing even to show that better evidence 
supplied of the sufficiency of the

upon 
for the

was
can be

... . surety. It would be impos-
sible, then, to refer the matter back to the master for further 
consideration. It is not to be assumed that

one

a party can make a
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stronger case than that on which lie submitted the question for 
consideration.

I would favor the vievv that the practice in limiting ti me for a 
plaintiff to put in security for costs should be as liberal towards 
the plaintiff as possible, and I can see no reason why, after an 
order fixes one limit, it should not be amended so as to extend 
the time. If, as is suggested but not proved, judgment has been 
signed for default in not giving the security, a serious doubt may 
arise as to the possibility without some excuse being offered for 
the default, of setting aside the judgment for the purpose of 
allowing the order to be amended and further time given for per- 
fecting security. In the present case it appears that the time 
originally given was sixty days, and that this time was extended

ty offer- 
in this 

er with 
" of the 
ieem to 
d. On 
llection 

is fre- 
t being 
this is 

e prin-
3f Sllffi-
)ntario 
tice at

» for fi^en days longer. The only material filed for the plaintiff 
's agent of his attorney which, after setting out

2 biets as to the orders, the disallowance of the bond, and the 
grounds upon which it is alleged that the master refused to allow 
it, States that, “ immediately after the said master had refused to 
accept the said bond as aforesaid a letter was sent to the attorney 
for the above named plaintiffs, advising him of the faet of such 
bond having been refused, and on the nineteenth instan t instruc- 
tions were received from the said attorney as to how we should 
proceed in this matter.”

satisfy 
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There is, then, not even an attempt to make a ground for a 
further extension of time, not even a suggestion that further 
security can be obtained or further,proof of the sufficiency of the 
present security can be supplied oV that (if it could be held 
suffifcient ground), the attorney erred through a mistaken viewas 
to the practice. No excuse whatever is offered for the delay 
want of better security.

I think that there must be some ground laid for an extension 
in the material upon which such an application is made, and that 
it is not sufficient that the plaintiff merely ask for it or that 
sel suggest upon argument a possibility that the defeet will be 
supplied if the additional time be granted. I think that it would 
be exceedingly improper to inaugurate such looseness of practice 
as would be involved in granting this application without 
ground being shown for it affirmatively.
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Application dismissed with costs.
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CARRUTHERS v. WATEROUS.

Security for costs.—Delay.
After defendant had obtained a postponement of the trial, and had apnlied 

for and been r=fu«=d a fnrther postponement, he applied for securilv for costs
p,atol ate„:= " ° " 'eamCd * ^ ^ ld” 6=t of the’

Held, Tliat the application was not too late.
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C. P. Wilson, for plaintiff.

A. E. Mc Phillips, for defendants.
bui
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goi

‘jn/ May, 18S7•>

Tavlor, J.—This_ . was at issue and en t ered for trial in
February last. VVhen called on it was postponed on the applic
ation of the defendant on the ground that a material and 
ary witness for him was absent in Australia. 
hts examination was ordered to issue in March. No steps having 
been taken to issue the commission the plaintiff again entered the 
record for trial, and the defendant moved in chambers to again 
postpone the trial. This application was refused, but without 
IDrejudice to lts being renewed when the 
trial. When the

case
afti

necess- 
A commission for

dis,
bef
C.
Th

Thi 
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case was called for 
one appeared for thecase came on no 

defendant, and the plaintiff got the 
week.

case postponed for
he defendant then moved for security for costs, on the 

ground that the plaintiff has ceased to reside within the jurisdic- 
tion, a faet which he says he only learned a few days before 
111g, the application being made as soon as he could get the 
necessary alfidavits. The application is opposed as being made 
too late. None of the cases cited however, seem to 
out the plaintiflTs contention.

I
L.Jmov-
sho
am<
A/l1

me to bear
the

Muller v. Gernon, 3 Taunt, 272, and Steel v 
reported in a note to that case were both cases of foreigners 
commencmg actions and 110 application made for 
until after. in the

the
thei

security
case the defendant had undertaken to 

accept short notice of trial, and in the other notice of 
been served. In each

lione
attotrial had

I order for security was refused as being butan
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made too late. But in both it would appear that the plaintifif was, 
when he began his action, resident abroad and no reason was given 
why tne application was not made before issue joined as in ordinary 
cases it ought to be. Michel v. Pareski, 2 H. B. 593, was also 
the case ofa foreigner resident abroad when he began his action. 
Dow lin g v. Harman, 6 M. & W. 131, is an authority to show 
that the defendant having obtained an order for time to plead on 
the terms of taking short notice of trial does not prevent him 
from obtaining seiurity if applied for before issue joined 

Wainwrigbt v. Bla,a, 2 C. M. & R. 740, was a case which had

applied 
>r costs, 

of the

been tried, and the jury having disagrecd had been discharged 
new notice of trial was served and then security was applied for, 
but refused, not on the ground that it was too late after notice of 
trial, but because th^aefendant

;

was aware that the plaintiff had
gone abroad before the first trial.

In Gell v. Viscount Curzon, 4 Ex. 813, the order was made 
atter a verdict, subject to an award, and after proceedings had 
been taken on the arbitration, the plaintifif having obtained his 
discharge under the Insolvent Act, and gone abroad shortly 
before the application. In Grantv. Banque Franco Egyptieme, r 
C. P. D. i43,ademurrer had beenallowed, and plaintififappealed. 
The evening before the appeal 
motion for security

order being made giving the plaintifif liberty to amend. 
The motion for security was

ial in 
pplic- 
ecess- 
111 for 
laving 
?d the 
again 
thout 
1 for 
• the

1 the 
isdic- 
mov- 
t the 
made 
bear

for hearing, notice of 
served. The appeal came on and stood

came on

over, an

refused as too late, as to costs already 
ineurred, but without prejudice to any application as to future 
costs.

In Republic of Costa Rica v. Erlanger, 3 Ch. D. 68, Mellish, 
L.J., said, “When there is in which security for costs
should be given, the court is to order it to be given for such 

amount and at such time or times as may be just.” Massey y. 
A/len, 12 Ch. D. 807, was a case in which security was ordered, 
the plaintifif having gone abroad. The cause must have been set

a case

an

down for hearing and notice of trial served, for counsel opposing 
the application said, << The briefs have all been delivered and-«0'> 

;ners 
tirity 
n to

there will be no further costs in regard to witnesses."

In thisease the plaintifif has gone to the United States, his 
attorney says merely to attend toarailwäy contract which lic Ilas, 
but the uncontradicted evidence of the defendant is that hd‘

had
leing saw
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h,m 1,1 St- paul, and he then said lie 
good.

The defendant is e,nitled to an order for security being given 
to the sat.sfactton of the master and staying proceedings in the 
meantime. The order may limit a reasonable time for giving 
the security. Costs will be costs in the canse.

VOL. IV. 

had left this country for!
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REG. v. SHAW.

Commitment. Gaming kouse.~Poker.—.P/aying Cards. 
1. That keeping 

common law.

£
a
tla common gaming liouse is an imiictable oflence at

a. That the cards, &c„ refeoed to in section 3 of 38 Vic. c. 41, must be 
such as are ordmanly used in playing an unlawful game.

3. 1 hata commitmentfor unlawfully keeping a common gaming honse
•ufficiently descnbes an ofience, so that the party committed camiot 
he discharged on the ground of there being any defect o 
of the commitment in mcrely thus describing the otfence.

4. That “ poker ” is not in itself an unlawful

■ m
bl
hi
tilon the face

5. That a commitment camiot be quashed where the 
evidence before him

re
magistrate had such- 

as ivonld warrant him in committing.
I ,

■ lÄsrjsi- °r *...—>■|
F. McKenzie, Q. C., moved absolute a rnle nisi for a writ of 

habcascortus issued in term by the court sitting i„ banc and
Febnmry* .stf “ ™ ^esday „„d

... , , , behalf of the prisoner that he was iliegally
deta.nedbeca.ise the chief of police had taken his proceedings 
under Statutes 38 V,c. c. 41, and 40 Vic. c. 33, and that the 
police magistrate shotild have proceeded to hear and determine 
the case summartly under 32 & 33 Vic. c. 32. Ärr. Air. p. 45o;

VIt was contended on

-

1
1

5 &

■ w
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.Re Rogier, 1 B. & C. 272 ; t hat it did not appear from the evid- 
ence returned before the court that the house in question was 
kept by defendant for gain or lucre or that it was a resort of 
Joose or disorderly persons for gambling; but 011 the contrary 
that when the police arrived onlyone person was there besides the

405
ry for

given 
n the 
[iving

prisoner and that no playing was going 011; that it did not appear 
f that any unlawful or prohibited game was played in the house. 

It was also urged that the police magistrate had 110 jurisdiction 
and that proceedings should have been under a By-Iaw passed 
under the provisions of the City of Winnipeg Charter, 1884, and 
that there was no evidence that the defendant was guilty of 

acommon law offen«e, Reg v. Matheson, 4 Ont. 55g; Reg v. 
Howarth, 33 U. C. Q. B. 537.

Z. IV. Coul/ee, for the crown opposed the motion.

ICillam, J.—(After referring to Rex. v. Rogier, 1 B. & C. 272, 
and Rex. v. Dixon, 10 Mod. 336). It appears to me that keeping 
a common gaming house is an ofience at common law, and that 
the prisoner can not be disfliarged on the ground of there being 
any defect on the face of this commitment. It also ,

that the cards, &c., referred to in section 3 of 38 Vic. c. 41,
■ must be such as are'ordinarily used in playing an unlawful game, 

but the magistrate having the cards, tables and counters before 
hirn may have judged that in this case they were such, although 
the chief of police in his evidence seems to have regarded them 
only with reference to the game of "poker ” and to have improperly 
regarded that game as being in itself unlawful. I think then that 
I cannot say that the magistrate had not before him such evidence 
as would warrant him in committing the prisoner for trial, and I 
must discharge the rule.

appears to

ully
Rule discharged.
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NORTH WEST NAVIGATION CO. v. WALKER.

Navigable rivers. — Obstructions.—Reasonable iise. —Negligcnce.

The declaration, set out below, for obstructing the navigation of a river antl 
tlius delaying the plaintiff, upon demurrer,
Held, Good.

Si
A

i!

b(

After the.judgment upon the demurrer as reported 3 Man. I,. R. 
25, the plaintiffs amended their declaration. As amendéd it 
as follows:—

of
in

was RV

plaintiffs by their said attorney for Mjtdtkd count to the plaintirfs' 
declaration say that before and at thftime of the committing of the grievances 
hereinafter menlioned there was a certain navigable river and common high- 
way, called and Itnown as the Red River in the Province of Manitoba, and the 
plaintiffs were engaged in the business of forwarders and carriers. and tvere 
the owners of certain steamboats and barges with whiclt the plaintiffs dnring 
the season of navigation sailed itp and down and along the said river, in the 
natural course thereof, between the City of Winnipeg and thé Town of 
St. Vincent, both siluate on the banks thereof, for the carriage of passengers 
and freight, and the plaintiffs derived great gains in and from the sailing 
of the said steamboats and barges as aforesaid, and there was no other navig
able water and highway between Winnipeg and St. Vincent aforesaid, on or 
along which the plaintiffs could in the event of the said Red ‘ River being 
ohstrueted, sail the said steamboats and barges so as to carry tlie said passen 
gers and freight. And the plaintiffs had entered into comracls with divers 
persons for the carriage of passengers and freight, by menns of the said steam- 
honis and harges sailing between the said City of Winnipeg and the Town of 
St. Vincent on and along the "said navigable river and highway as aforesaid, 
aml just before and at the time of the committing of the grievances hereinafter 
menlioned were navigating their said steamboats and barges so laden 
and along the said river. And the defendant at the time aforesaid

The bc
wl
•in

lo

liti
gn

ad
th
A
(7
v.

Inwas using
the said Red River between St. Vincent and Winnipeg aforesaid, to float logs 
and timber, to wit upwards of seven million fcet thereof, thereupon to 
Winnipeg aforesaid, and it became and was the duty of the defendant to float 
the said logs and timber upon said river in such mannsr that the said logs and 
timber so floating upon said river should not unnecessarily and 
interfere with, or impede the plaintiffs and others in the

lia
L.
34
thi

unreasonably 
use, enjoymenl

aml navigation of the said river. Yet the defendant, not regarding his duty in 
that behalf, and well knowing the prémises aml that said Red River was a 
navigable river and common highway, and that the plaintiffs were forwarders 
and catriers as aforesaid on and along the said Ii ver between the towns afore-

no
O

tra
we

t

6
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saul aml entitled to lawfully nse the said river in marfiler aforesaid, so negli- 
gcmly, unlawfuliy, wröngfully and improperly floatej the said logs and limber 
upon said river »hen the plaintilTs were so mXignting the same witliin 
Manitöba, Ihat the said river was thereby blocked up and obstructed with said 
logs and timbcr at divers places upon said river betrveen Winnipeg and 
St. Vincent aforesaid, in the Province of Manitöba aforesaid, in the month of 
August, one thousand eight hundred and eighty-four, so as to unreasonably 
Md unnecessarily prevent navigation of said river; and by his ncgligence and - 
wmngfui act aforesaid, the defendant obstructed, impeded, hindered and pre- 
veated the plaintifts from navigating the said Red River with the said steam- 
boills and barges sj7laden as aforesaid, and kept and continued the said river 
so^blocked up amjf obstructed for a long, ulireasonable and unnecessary space 
of lime, whereby ^uriug all the time aforesaid, the plaintifts »ere obstructed, 
tmpeded, preventfed and hindered from lawfully using and navigat/g the said 
Red River for the purposes afor^safil, and were put to and incurred great 
expense in and about the maintenance and management of their said steam- 
boats and barges so obstructed and impeded as aforesaid; and 
whereby their said steamhoats and barges were through the act of t|te defend- 
ant broken and injured by said logs and timher; and the plaintiVs were unable 
to perform their contracts for carriagc of passengers and freight aforesaid and 

unable to make other contracts therefor that Ihey conld otherwise have 
made, and were subjected to suits and threats of suils for noaperforngmce of 
said contracts, and have lost and been deprived of divers great gains and pro
fits which otherwise they would have earned, aad have been in other 
greatly daninified and injured.

I„ R.
t was

intifls5 
nnccs 
lirgh- ■*,

logs

float f

respects

The defendaiit again demurred.

/• 5. Ewart, Q.C., and A. Haggart, for the demurrer, in 
addition to the eases cited upon the former argument referred to 
the following ttpon the question of the uecessity of nqticc 
Ptllsbury v. Hoore, 44 Maine 156, Angell on IVatcrcourses, 
(7U1 cd.) 568; PenruddocHs Case, Coke Pt. 5, p. 101; Bo/ton 
v. Cah/er, i Watts 360.

II. M. Hoiveli\ 'Q. C., and J. IV E. Darby, for the plaintiffs. 
In cases of collision, negligence, and not malice is the test of 
liabihty, The Pia,i,ta, 2 Pro. Div. 34; The George and Richard, 
L. R. 3 Ad. & Ec. 466; Hancock v. York årc. Ry.t to C. B. 
348; Seccombe v. Wood, 2 M. & R. 290. Where a vessel sinks 
the owner must himself give notice. It is not necessary to give 
notice to him; Harmond v. Pearson, 1 Camp. 515; IVhiti v. 
Cnspy 10 Ex. 312.
Winslow, 51 Maine 264; Wood on Nuisanct, § 481. A slow 
traveller must get out of the way of a faster traveller, Common- 
weatth, v. Temple, 80 Mass. 76. The cases of Rost v. Miles, 4

J

General law well set forth in Davis v.

1:
1
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M. & S. 101, and Crandell v. Mooney, 23 U. C. C. P. 212, 
precedénts followed by the draughtsman of this declaration.

(j/k February, 1887.)
Taylor, J.—I overrule this demurrer. Whatever may have 

been the defects in the former declaration, which was success- 
fully demurred to, it seems to me that the present one discloses a 
good cause of action. It alleges that the defendant using the 
river for the purpose of floating a large quantity of logs, which 
was I suppose a lawful use of it, so negligently and improperly 
floated the logs as to cause injury to the plaintiffs, the owners of 
steamboats and barges, who were also at the ti me lawfully using 
the liver for the purpose of navigating their steamboats and 
barges. |3oth parties had the right to use the river, a navigable 
stream, asial public highway, but the declaration alleges that the 
defendant, in using the river was guilty of negligence which 

caused special injury to the plaintiffs. For such injury, 
quent upon the defendanfs negligence, I think the plaintiffs may 

maintain their action.

are

conse-

Demurrer overruled.

HOPKINS v. BECKEL.

(In Equity.)

Registered County Court judgment—49 Vic. c. 35—Retrospective
Act.

No Statute prior to 49 Vic. c. 35, made any lands exempt from a judgment 
registered under the County Courts Act.

A judgment registered before the 49 Vic. may be enforced after its passage.

J. //. D. Mun son, for defendants.
(1) Farm exempt, and if proceeds of its sale went in to lot, that 

would be exempt. (2) Transaction not fraudulent. (3) Lot in

m

J

I
r

a

h
a
*
t<

e:
ai
b
n

ir

ju
A

a
T
lit
n<
Wl

Pr
fii

__

k 
/é



i
1887... IV. HOPKINS V. BECKF.L. 409
itself 4einpt. (4) Bill does not show property not exempt 
under execution, Kowstll v. Morris, L. R. 17 Eq

The land in question exempt at time of registration of certifi- 
cate of judgment, Mardi, 1886. When registered parties were 
ni possession and husband could have ciaimed exemption. Ad. 
J. Act, 1885, s. 117,9.8.8. 49 Vic. c. 35,9. 1, Brimstonr v. Smith, 
1 Man. L. K. 302.

, are

. 20.
•)

have 
ccess- 
oses a 
g the 
vhich 
iperly 
ers of 
using 
i and 
igable 
at the 
wliich 
:onse- 
s may *

/• S- Ewart, Q.C., for plaintiff.
No exemption under the statute from County Court action. 

By Ad. J. Act, 1885, no proceedings under County Court 
referred to. No exemption in favor of fraudulent assignee, 
Brackett v. Watkins, 21 Wend. 68.

Plaintiff can have costs although not prayed, as defendant has 
answered and appeared, Morgan år IVurtzburg on Costs, 46.

\*5tk Januaty, 1887.)

Killam, J. 1 he farm could, when the transaction occurred 
have been made subject to the plaintifTs claim, by registration of 
a certificate of judgment, and the equity of redemption of the 
Morden lot must, so far as the plaintiff is concerned, be deemed 
to be in Jas. Beckel.

No statute before that of 1886, 49 Vic. c. 35, made any lands 
exempt from a judgment registered under the County Courts Act, 
and the equity of redemption in the Morden lot, thereforé 
became charged with the plaintifTs first judgment referred to, up 
registration of the certificate.

The 4th section of the Act of 1886, does extend so far as to 
include County Court judgments, but its provision is merely that 
“judgment debtors in any proceeding in equity to enforce a 
judgment shall be entitled to all the exemptions provided by this 
Act and the Act hereby amended.”

This does not appear to me to prevent proceedings to enforce 
a lien which had already attached when the Act was passed. 
The lot was at the passage of the Act of 1886, charged with a 
lien in respect of that judgment. The section referred to does 
not say that such a lien shall cease to exist: and if still existing it 
would require the clearest expression of a retroactive intent to 
prevent proceedings upon the already existing lien, and I cannot 
find that such an intent clearly appears. For this I need only

o n

bective

dgment

mssage.

>t, that 
Lot in



t

VOL. IV.MANITOBA LAXV REPORTS.410

refer to the authorities cited by my brother Taylor in his judg- 
ment in Itnvin v. Beynon, 4 Man. L. R, 13. The Act may be 
impliedly construed so as to pre ven t the attaching of a lien under 
judgments subsequently registered upon lands exempt from 
tion, but it appears to me t hat it cannot properly be given a more 
extended meaning.

execu-

i

THE MANITOBA MORTGAGE CO. v. STEVENS. 1
I

(In Chamhers.) 

Striking out jury notice.
1

V 1

A jury notice will not be struck out unless there is some substantial reason 
for it. The mere assumption tliat a judge could try it better without. than 
with, a jury is not a sufficient ground.

/. W. E. Darby for plaintiffs.
/. H. D. Munson, for defendant.

j
11 f

df 131/1 January, 1887. ]fi
WALLBRIDGE, C. J.—Actiun on the covenant in mortgage; 

breach, nonpayment of mortgage-money.
Pleas, amongst others, that defendant gave, and plaintiffs 

accepted, release of equity of redemption in the land in satis-, 
faction and discharge. The release of the equity of redemption 

drawn by plaintiffs and sent to defendant, who returned it 
executed. It was sent back again to defendant. Jury notice 
given by defendant.

Plaintiffs apply to strike out jury notice upon the ground of 
expedition, convenience, saving of expense. The jury notice 
given for delay only.

The Stat. Man. 48 Vic. c. 15, s. 23 enacts, “ All issues of fact 
in civil cases in actions and proceedings at law shall be tried by 
a jury according to the law and practice in that behalf, or by
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udg- 
y be 
nder 
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judge without a jury,” with a proviso, that when a jury notice has 
been given the court or a judge may, upon application being 
made before trial, strike out such notice, and order the issue or 
issues to be tried and damages assessed by a judge, without 
jury. Provided further, that in actions of libel, slander, crim- 
inal conversation, seduction, breach of promise of marriage, mali- 
cio„s arrest and malicious prosecution, all issues and questions of 
fact which might heretofore have been tried by a jury, 
shall be tried by a jury, unless the parties in person or by their 
attorney or counsel waive such trial.

a

I his section enacts,—
1. 1 hat all issues of fact shall be tried by a jury according to 

law and practice, or by a judge without a jury.
2. That either party may State in his pleading that he requires 

the case to be tried by a jury; provided that when a jury notice 
has been given, the court or a judge may, upon application 
before trial, strike out such notice; provided that in actions for

slander, criminal conviction, seduction, breach of promise 
of marriage, malicious arrest and prosecution, all issues and 
questions of fact which might heretofore have been tried by a 
jury, shall be tried by a jury unless waived. This proviso omits 
false imprisonment, which is found in other statutes.

V libel

reason

The right of either party to have the case tried by jury is 
dedared by a positive enactment, and unless cause can be shown 
to deprive the party giving the jury notice of such right, he 
must be allowed to insist upon it. In actions of libel, slander 
and others enumerated, neither judge nor court can deprive the 
party of the right to trial by jury, except by consent. It is not 
declared upon wliat grounds the judge is to act in thus depriving ' 
a party of the right so granted, and it is difficult to lay down any 
positive rule. It may happen that giving a jury notice will delay 
the trial to the assize, and the notice may be given for that 
express purpose. A partial protection against an abuse of that 
kind is found in the fact that the person requiring a jury has to 
pay $25 in fees.

]"

5-ige ;
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lotice

ind of 
lotice

Here the defendant asserts that he has merits, and his defence 
is btmafide. The plaintiffs assert that they fear they can not have 
a fair trial before. a jury, as they have a large sum of money 
invested in farm lands in Manitoba. This would generally be

)f fact 
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• by a
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looked upon as giving them an advantage, and at best would 
onlybe a ground for change of venue; besides, any error into 
which a jury might fall could be corrected by a new tnal. From 
the nature of the action, is there anything which a judge tould 
not.try equally as well without

equal, the party requiring a jury has the statute in his v or. 
Upon what ground then can I deprive him of thisstatutor. ,ht. 
The Statute recognizes that there are cases in which the cause 
will be better tried by a jury: for example, libel, slander, &c., 
and over these the judge has no control except by consent. 
Where can the liiie be fairly drawn between cases which the 
statute has declared shall only be tried with a jury, and those in 
which a judge, without a jury, may try it ? A person requiring 
a jury hast a right to have their judgment exercised upon the 
matter to be tried. Upon what ground shall I say lie shall not 
so have it? It certainly ought not to be donc without a substantial 
reason for.it. The mere assumption that a judge could do it better 
will not answer ; for even if be could do it better, the cholce is 
not for the judge to make, the statute has given that to the party. 
I can hardly imagine a case in which the judge could not as well 

without as with a jury. But the statute has said

with a jury. If the ad va tagesas
are

try the case
there are such cases, for example,—libel, slander and enumerated 
cases. When a statute says there are cases where a jury is the 
best tribunal, am I to deny the principle ? Is there any fact in 
dispute in which a jury might ex^rcise their judgment, and is the 
demand for a jury bona fide that is not made for delay simply ? 
In this case there is a fact, i. e.} the delivery and acceptance m 
accord and satisfaction. I think I ought to allow the defendant 
the right to have the judgment of a jury exercised upon the issue 
he has raised which the statute gives him.

costs to be costs in the cause to theI discharge the summons; 
defendant in any event.
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KING v. KUHN.

(In Appeal.)

Chattel mortgage not renjewed.—Purchaser with notice.

Defendant held a chattel mortgage upon some oxeo. It was Med hut aflcl 
the lapse of tivo years not refiled. Plaintiff after that period bouglit the 
with notice that the mortgage was not paid.
Held, That as against the plaintiff the mortgage was valid and effeclual.

Appeal from the County Court of I.isgar, in which judgment 
was entered for the plaintiff.

W. H. Culver for defendant. Plaintiff was not a purchaser 
in good fa i til. Lewts v. Palmer, 28 N. Y, 271 ; Grcgory v, 
Thomas, 20 Wend. 17 ; Hill v. Beebe, 13 N. Y. 561; Gilders- 
lewe v. Landon, 73 N. Y. 609 ; Dunham v. Dey, 15 Johns. 
567 i Tiffany v. IVarren, 37 tiarb. 574.

All creditors are protected, hut only certain purchasers. 
Coble v. Nonemaker, 78 Penn. St. 505 ; Hathorn v. Lcwis, 22 
I»- 395; Paine v. Mason, 7 Ohio, 196; Jones on Chattel 
Mor/gages, § 312, 313. Edwards v. Edwards, 2 Ch. Div. 291. 
Richards v. James L. K. 2 Q. B. 285 shows that in England an 
unregistered bill of sale is good against a subsequent tmregistered 
one.
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Exparte Lemon, 4 Ch. Div. 23 ; Cookson v. Swire, 9 App. 
Ca. 653 ; Edwards v. English, 7 E. B. 564; Morrow v. 
Rorke. 39 U. C. Q. B. 500 ; Moffatt v. Cou/son, 19 U. C. Q. B. 
34i.? to the

N. F. Hagel\ Q. C., for plaintiff. All cases cited for plaintiff 
apply only to fraudulent contrivances j plaintiff bona Jidcs 
shown in this case. Afcach v. Patchin, 14 N. Y. 71 ; Thomson 
v. Fa-/* Vechien, 27 N. Y. 568; Dillingham v. Boll, 37 N. Y. 
198 ; Barron on Bills of Sale, 186 ; Jones on Chattel Mortgages, 
§ 221, 292.

(sjth^/une, 18S7.)
Wallbridue, C.J., delivered the judgment of the Court.(a)

(«) Present: Wallbridge, C.J.; Taylor, Killam, JJ.
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This is an appeal from the Judge of the Coimty Court of the 
County of Lisgar.

Plaintiff and defendant botli claim the property in dispute 
under the same person, namely, James Lockhart; the property 
being a yoke of oxen. The defendant was mortgagee of I,ockhart 
under a chattel mortgage dated zStli July, 1884, to which there 
are the proper affidavits, this mortgage was filed in the proper office 
on and of August, 1884, and was not rtfiled ; the mortgagor 
remained in possession. This plaintiff bought or traded for 
these oxen, about aotli August, 1886, and then had notice of the 
existence of the chattel mortgage and t hat it was not paid. He 
wrote to the clerk of the County Court at Lisgar and ascertained 
that the mortgage had not been renewed or refiled, and he then 
made the itrade. The oxen were missing from his place about 
the 24th August, and he afterward.t saw t hem advertised for sale 
under the chattel mortgage. Plaintiff saw thern on defcndant’s 
premises in the yard there, about iith or isth September, and 
afterwards suit was brought on contract, which was allowed to be 
amended to one of tort, nsually called trover. The plaintiff now 
sets ttp that he is a bona fide purchaser for value. That the plain- 
tiff had notice botli from the mortgagor and in writing in 
to his letter that the defendants mortgage was in existence, there 
can be no doubt.

f

-

I

answer

t!
fIt is true the mortgage had not been again filed with the 

necessary statement and afiidavit required by the statute within 
two years from the filing thereof, and the plaintiff claims that he 
is protected in his purchase and comes within the description of 
a purchaser in good faith for valuable consideration.

It is clear from the evidence that this plaintiff bought with 
notice of the mortgage, and that his purchase was direct from the 
mortgagor.

ii
1

The object of refiling is simply to give notice and if a pur
chaser has notice independent of the refiling, it seems to me 
impossible that he can be said to be a bona fide purchaser. And it 
is only bona fide purchasers, not any purchaser, who are protected 
by the statute. The following passage from the leading case of 
Le Neve v. Le Ne ve, 1 Ambler 446, (3 Atkins 646 s.c.), “ The tak- 
ing a legal estate, after notice of a prior right, makes a person a 
mala fide purchaser, not that he is not a purchaser for a valuable
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consicjeration in any respect. This is a species of fraud and dolus 
mdlus itself, for he knew the first purchaser had a clear right.”

Thus from the mortgagor having notice of the mortgage he 
cannot be said in the words of the statute to be a purchaser in 
good faith.

The appeal will be allowed, the verdict for the plaintiff be set 
aside and verdict entered for the defendant.

Appeal allowed.
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WOOD v. BIRTLE.
(In Equity.)

Tax sale.—Advertisement.—Injunction.
l.amls were advertised for sale for taxes in two nuinbers of the Gazelte, b tit 

those numbevs although dated upon certain days did not in fact issue until 
later dates—dates too late to comply with the statute. Upon a motion for an 
injunction to stay the sale,
Held, 1. That the statute was not sufficiently complied with, but

2. That insuRicient advertising would not, under the present statutcs, 
render the sale void, and that therefore no injunction to stay it 
should be granted.

J. H. D. Munson, for plaintiff.
J. S. Ewart, Q. C., and C. P. Wilson, for defendants.

(iöthjuly, 1887.)
Tavlor, J.—The plaintiff moves to continue an interim inj 

tion, granted exparte by the Chief Justice, on the 291b of April 
last, stay ing a tax sale advertised for that day.

The bi 11 alleges three grottnds for staying the sale—insufficient 
advertising—insufficient description of the lands—and that they 
are advertised to be sold for larger arrears than are actually due 
thereon. The last ground was not touched upon during the 
argument.

ith the 
within 

:hat he 
tion of

it with 
om the

a pur- 
to me 
And it 
)tected 
case of 
he tak- 
rson a 
tluable

..



å

416 VOL. IV.MANITOBA LAW REPORTS. ii

I am not prepared to say t hat the descriptions given of the 
land do not comply with the requirements of section 648 of The 
Manitoba Municipal Act, 1886, that in a notice of sale, each lot . 
or parcel ‘‘shall be designated therein by a reasonable descrip- 
tion.”

Section 645, requires the treasurer to ad vert ise lands offered 
for sale for taxes “ for two weeks in the Manitoba Gazette and 
once a week for four consecutive weeks within the two months 
preceeding the day of s-ale therein named, in some nexvspaper 
published in the county where the lands to be sold are situate,” &c. 
No objection is raised as to the advertising in a nexvspaper, the 
advertising in the Gazette is xvhat is complained of as insufficient.

The advertisement appeared in the issues of the Gazette for 
the iöth knd 23rd of April, but it is sxvorn on bchalf of the 
plaintiff and not denied by the defendants that the issues of the 
Gazette bearing these dates were not, in fact published until five 
or six days after the days on which they respectively bear date, 
that the Gazette of the 2jrd was not in fact published until after 
the 2gth.

The defendants have no control over the issuing of the official 
Gazette, but in Gernmel v. Sinclair, 1 Man. L. R. 85, it was held 
that where the Act required a tax sale to be advertised at least 
three weeks in succession in the Manitoba Gazette, the fact that 
it was impossible to comply with the requirements, the Gazette 
being published only each alternate week, was no sufficient excuse 
for noncompliance with the statute.

The plaintiff urges that a sale of land for taxes being a pro- 
ceeding which involves a forfeiture, the strictest compliance in 
every particular with the requirements of the statute is necessary. 
That the proceeding is to be regarded as one which works a for
feiture is held in the United States courts and in those of Ontario, 
and that view has been taken by the Supreme Court of the 
Dominion in McKay v. Crysler, 3 Sup. Ct. R. 436.

The Ontario courts have, however, in a number of cases con- 
sidered the question whether the provisions of the various statutes 
as to advertising are mandatory or merely directory.

In Jarvis v. Brooke, 11 U. C Q. B. 299, there seems to have 
been no advertisement of the sale in any newspaper in the county 
in which the land was situated, and the court said, “ Taking the
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fact to have been so, still the sale of such lands would not be 
invalid. The conclusion the court came to was, that upon 
general principles such an omission should not afifect the validity 
of the sale, but should be treated merely as a direction of the 
statute, which the sheriff is to observe at his peril, being subject 
to an action at the suit of the party i njured if he neglects his 
duty in this respect. This decision was come to “ on the princi
ples of the common law, where lands have been sold in
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Ill Doe d. Moffat v. Halt, Taylor R. 510, it had been said by 
Sherwood, J., “ The statute requiring the sheriff to advertise the 
lands before he sells them is clearly directory.” The same point 
wasalso decided in Osbotne v. Kerr, 17 U. C. Q. B. 134, and 
Patirson v. Todd, 24 U. C. Q. B. 296.

The next case was Williams v. Taylor, 13 U. C. C. P. 219, 
where the Court of Common Pleas held, that the statute being of 
a penai character, a strict compliance with its terms is 
to debar the rights of the owners of lands sold for taxes. 
that was a case of a somewhat peculiar nature. It was an action 
of ejectment in which the defendant set up a title under 
chaser at a sheriffs sale for taxes. The sale had taken place 
many years before under a by-law which imposed a tax of one 
penny per acre on wild lands, and this by-law the court had in 
Mc GUI v. Langton, 9 U. C. Q. B. 91, held to be bad because, 
among other reasons, the council had 110 power to impose a tax 
of so inuch per acre, instead of an assessment of so much in the 
pound on the assessed value. Such by-laws had been passed by 
several district councils and the 16 Vic. c. 183, was passed to 
provide for the recovery of the rates and taxes intended to be 
imposed by certain by-laws of the late district councils in Upper 
Canada. Provision was thereby made for confirming the 
rates or taxes imposed to a certain extent. The 8th section
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vided that the treasurer should, within three months after the 
passing of the Act, advertise, in the manner directed by the Act, 
a list of all lands which had been sold for arrears of taxes and 
redeemed, and by the gth section, the owner of any land might 
within one year after the first publication of the advertisement 
pay to the treasurer the amount justly chargeable on the land 
with interest, and upon making such payment, he should receive 
a certificate, the registration of which should annul and make
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tl
void the deed formerly exectited by the sheriff to the purchaser, 
of the land for arrears of taxes. Provision was then made for 
publishing at the end of the year, a list of the lands redeemed, 
and for payment, on demand of the purchaser and snrrender by 
him of the sheriffs deed, of the sum for Which the land was sold 
by the sheriff with interest and certain costs. The uth section 
further provided, that if any land sold for arrears of taxes should 
not be redeemed in the manner and within the period provided 
by the Act such sales should be confirmed and held valid, & c.
The defendant contended that under this Act his title had become 
valid, the owner not liaving redeemed the land, but it was found 
that in the list of lands sold, published, as required, in a local 
newspaper,( the land in question had not been included, and the 
court held, that the statute confirmet} and made valid,* the sale, 
provided the directions for that purpose were complied with and 
obeyed, and that the omission of either of the advertisements 
interposed an insuperable obstacle to the application of the 1 

> remedial portion of the Act in favor of purchasers. Also that * 
the Act was passed to give effeet to a proceeding of a penal char- 
aeter, by enforcing a forfeiture of the party’s land, unless he 
redeemed it as the statute permitted, and that a strict compliance 
with the provisions intended for the protection of the original 
owner of the land, should be enforced. During the next term 
the case of Hall v. Hill, 22 U. C. Q. B. 578, was decided by the 
Court of Queen’s Bench, in which there had been an omissiom 
to advertise in a local newspaper, and this the Court were of 
opinion would avoid the sale, if it were necessary to so hold for 
the decision of the case, but the rule for a new trial was made 
absolute tipon an objection to the treasurer’s warrant. This case 

afterwards carried to the Court of Error and Appeal, where 
the judgment of the Court of QueeiVs Bench was affirmed.
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Cotter v. Sutherland, 18 U. C. C. P. 357, was a case in which 
a most exhaustive judgment was given by Mr. Justice Wilson 

Chief Justice of the QueeiVs Bench Divisiön of the High
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Court of Justice. The sale in that case had taken place while 
the 6 Geo. 4 c. 7, was in force, and it was held that imperfeetions 
in the advertising were merely irregularities, the learned judge 
saying, “I do not think the objections to the alleged imper- 
feet advertisement should be judged with greater strietness than 
in cases of sales by execution.” He had previously expressed
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the conclusion at which lie had arrived, as to tlie light in which 
statutes as to tax sales should be regarded, thus, “ The statutes 
under consideration should not be construed as statutes creåting 
a forfeiture, but in like man ner as the statute by which lands 
solfHThder execution for debt. We should require strict proof 

^ffiat the tax has been lawfully made; but, in promoting its collec- 
tion we should not surround the procedure with too unnecessary 
or unreasonable rigors * * * A substantial rather than a lit
eral compliance with the provisions of the statute will 
equally, and quite fairly, protect all parties.”
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Connor Douglas, 15 Gr. 456, was a proceeding under the 
Aet for Quieting Titles: The advertising of the tax sale fell 
short of the required t i me, on 011 e construction by one week, 
up°n another construction by one day. Chancellor Van 
Koughnet held, that it would be in accordance with the course 
of decisions both in hane and at ni si prius, duriil^f many years, 
to hold, that the omission of the one addition al advertisement 
for sale, did not render the sale for taxes void, and the title of 
the sheriffs vendee invalid. From this judgment the claimant 
appealed, when it was affirmed, Dräper, C.J. and Mowat, V.C, 
dissenting. * The judgment of the majority of the 
delivered by Richards, C.J., who expressed his approval of the 
lauguage used by Wilson, J.., in Cotter v. Su i her landHe 
remarked upon Williams v. Taylor, saying, “ The effeet of 

~^that statute was clearly to declare the land which would 
otherwise be the property of the former owner, the property 
of the purchaser, under the illegal sale by "the sheriff, and 
in that view it seems to

1
court was

me, the court was quite right in 
Holding that the requirements of the statute must be strictly 
ried out.” The conclusion arrived at was, that the same rule 
should apply in the case of. advertising a tax sale as ih the case of 
a sale under execution, and that Jarvis v. Brooke, had never been 
overruled. In McLauchlin v. Pypcr, 29 U. C. Q. B. 526, Connor 
v. Douglas, was followed. In Kempt v. Parkyn, 28 U. C. C. P. 
123, the plaintiff claimed under a tax deed, but Paterson, J. A., 
held it invalid upon certain grounds and entered a verdict for the 
defendant. Upon an objection as to an alleged irregularity in 
advertising the sale, he followed Connor v. Douglas and 
McLauchlin v. PyJ>er, and on a motion for a new trial, which 
was refused, Gwynne, J., said, “ I entirely agree with the judg-
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men t of the learned judge who tried this case, upon all the points 
which have been so fully entered in to by him in his written judg- 
ment. ”

'l'he statute noxv in force in this Province differs in some 
respects from those in Ontario, under which some of the cases 
cited were decided. In Cotter v. Sutherland, Wilson, J., held 
not only, that the rule which applies to sales under executiop 
should govern tax sales, but that the objection as to defective 
advertising was healed by the terms of the 6 Geo. 4 c. 7, the Act 
under which the sale was had, so in Hall v. Hill, Dräper, C.J., 
made reference to that Act. In the report of Jarvis v. Brooke, 
the Land Sales Act of 8 Geo. 4, is mentioned but this must be a 
mistake for 6 Geo. 4, as I can find no Act on the subject passed 
during th4 8th Geo. 4. Now, the provision of the 6 Geo./4 c. 
7, spöken of, is that contained in the 22nd section. “No^ 
sion of any direction contained iri this Act, relative to notlces, 
or forms of proceeding, previous to any sale made under this Act,

1 shall extend to render such sale invalid.” The Act now in force 
in this Province provides in section 673, that the deed given on 
a tax sale, “ shall in all suits or proceedings wherein a sale for 
taxes is questioned * * * be conclusive evidence of the
validity of the sale and of all proceedings prior to the same not- 
withstanding any defect or informality in or preceding such 
sale, &c.” By the 32 Vic. c. 36 s. 155, O. it was provided that 
a tax deed should be “to all intents and purposes valid and bin 
ing, except as against the crown, if the same has not been ques- 
tioned before some court of competent jurisdiction by some per- 

interested in the land sold, within two years,” & c. In 
Wapels v. Bali, 29 U. C. C. P. 403; it was held that the two 
years having elapsed an objection to the advertising could not be 
taken, Galt, J., saying, “ The statute was passed for the express 
purpose of preventing objections of this description being taken.” 
The same thing had been previously held in Hutchinson v. Collier, 
27 U. C. C. P. 249. The point discussed in that case being 
from what time the two years was to be computed. Our statute 
is even stronger than the Ontario one, for the deed is conclusive, 
not after two years, but as soon as executed. Under The Real 
Property Act, 1885, as amended by the 49 Vfc. c 28, the pur- 
chaser may at once deposit with the registrar general his tax deed 
and obtain a certificate of title under the Act, for all that the

a

1
1
h

h
t
ii
li

v
mis-

I

C

Ht

Ht

no

U

;



1887.IL. IV. VAN WHORT V. SMITH. 421
points
Judg-

registrar general is to do, before granting suchl certificate, is, 
“ on,y t0 satisfy himself that the sale of the said lapd was fairly 
and openly conducted.”

J- ^ t*1e sa*e had already taken place the court could not, on an
Act expressed as the present is, in my opinion, if such cases as 
have been referred to are authorities, set aside the sale, so I do not see 
h°w 1 can grant an injunction to stay it from being proceeded 
with- I shonld therefore refuse the injunction now asked. I 
have the less hesitation in doing so that there seems no doubt 
that taxes are due upon these lands, and the plaintiff can by pay- 
mg thern as he ought to do, stop any sale. Even if sonie of the 
lands were sold on the 29th of April before the interim injunction 

..was granted or if the sale now proceeds he has still two 
within wliich to redeem his lands.
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Injunction refusrd.

VAN WHORT v. SMITH.

(In Affkai..)

Chattel mortgage.—Mistake in mortgagor' s 
defonent in affidavit.

Abram V. Becksted executed a chattel mortgage in which his name appeaved 
as Abram B. Becksted. He signed his name correctly.
HM, That the mortgage was void as against creditors.

ffidavit of bonaJictes of a chattel mortgage the addition of the depon- 
ent was stated to be a trader. He was not in fact a trader.
Heldy Not to vitiate the mortgage.

Motion by defendant to set aside verdict for plaintiff and enter 
nonsuit.

S. C. Biggs, Q. C., for defendant, referred to Mclntyre v. 
Union Bank, 2 Man. L. R. 305; Larkin v. N. W. &c. Bank,
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L. R. 10 Ex. 64; Murray v. McKenzie, L. R. 10 C. V. 625 ; 
Re Hewer, 21 Ch. D. 871; Gardner v. SVmtc, 19 W. R. 753.

7. Z>. Cumberland, for plaintiff.
No one was misled by the description of the mortgagee, 

Barfon on Bills of Sale, 224; Hewer v. CVlt, 3 E. & E. 428.
The evidence shows this mortgagor was the only man of the 

name in Emerson and the only hotel keeper, Briggs v. Bos, L. 
R. 3 Q. B. 268 ; Blunt v. Harris, 4 Q. B. 1). 603; Herman on 
Chattel Mortgages, 74 ; Jones on Chattel Mortgages, $ 63.

.» (/8/h May, i887.)

Taylor, J., delivered the judgment of the court. (4)
The plaintiff claims to be the mortgagee of certain goods and 

c hatteis seized by the sheriff of the Eastern Judicial District, 
under an execution issued upön a judgment recovered by the 
defendant against one A. V. Becksted. An interpleader issueas 
to the ownership of these goods has been tried, and a veVdict 
entered for the plaintiff, leave being reserved to the defendant to 
move in Tferm to have a nonsuit entered. He moved accordingly 
on the foftwffng grounds. ' (1) That the grantor in the mortgage 
to the plaintiff is Abram B. Becksted, while the said mörtgage is 
executed not by Abram B. Becksted but by A. V. Becksted. (2) 
That the description in the affidavit 'of bona fides is false in fact 
as shown by the evidence, the plaintiff sweanng that he was a 
trader in the affidavit of bona fides, while the evidence shows that 
forsome time previous, andat the timeofmaking said mortgage, and 
since, the said plaintiff was not a trader. (3) That the goods 
seized under the execution of the defendant are not identified 
as the goods claimed under the chattel mortgage. The argument 
in Term was confined to the first and second objections.

The copy of the chattel mortgage in possession of the plaintiff 
was produced and proved at the trial, and so was the copy filed 
in the Office of the clerk of the Couhty Court at Manchester. 
The copy filed purports to be a mortgage to the plaintiff dated 
the uth January, 1886, made by Harriet Becksted wife of Abram 
B. Becksted and the said Abram B. Becksted. In the copy in 
possession of the plaintiff the names appear as Harriet Becksted,
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wife of Abram V. Becksted and'the said Abram V. tiecksted. 
Both copies are execiited by Harriet Becksted and Abram V. 
Becksted.

The second objection is not important. The English 
to errors or omissions in the residence and additions of depon- 
ents to affidavits connerted with bilis of sale are not applicable 
here. The Bills of Sale Act requires a copy to be filed with “ an 
affidavit of the time of such bill of sale being made or given and 
a description of the residence and occupation of the person mak- 
ing or giving the same, and of every attesting witness to such bill 
of sale." The deponent must swear to all these particulars.

Our Act only requires an affidavit of a subscribing witness 
thereto of the due execution of such mortgage, and the affidavit 
of the mortgagee or his agent, that the mortgagor therein named is 
justly and truly indebted to the mortgagee. Must the residence 
and occupation of the deponent be stated in an affidavit ? It is 
not essential to the validity of the affidavit that they should be 
stated, otherwise why were the R. G. of. M. T. 15 Car. 2 and 
138 of H. T. 1833 passed, requiring the time, place ofabode and 
addition of every person making an affidavit to be stated therein. 
These rules applied only to affidavits sworn in an action. Jarrttt 
v. Dillon, 1 East, 18: Polleri v. De Soma, 4 Taunt. 154; and 
Collins v. Gooilyer, 2 B. & C. 563, are all cases of affidavits in a 
cause. The omission would be no defence on a prosecution for 
perjury, Exparte King, I,. R. 7 C. P. 74. In Brodie v. Ruttan, 
16 U. C. Q. B. 207, an objection to a chattel mortgage, on the 
ground that the affidavit of bona fides did not give the addition 
of the deponent, was overraled because the Chattel Mortgage Act 
did not direct that deponent's addition should be inserted, and 
the rule of court did not apply to an affidavit made for such a 
purpose as the one in question.

The first objection is a more serions one. The Act requires all 
chattel mortgages to be filed within a limited time, under the 
penalty of being, if not so filed, absolutely null and void 
against creditors of the mortgagor and against subsequent pur- 
chasers or mortgagees in good faith, for valuable consideration 
without notice. The clerk of the county court is to number every 
such instrument or copy filed in his offlce, and to en ter in alpha- 
betical order, in books provided for the purpose, the names ofall 
the parties to such instruments, with the numbers endorsed

423

625 ;
53-

tgee, cases as
:8.

f the
r, L. 
in on

)

and 
trict, 
f the 
me as 
*rdict 
nt to
ingly
tgage

' (2)
fact

5 that 
and 

joods 
tified 
men t

lintiff 
filed 

ester, 
[lated 
bram 
py in 
csted,



VOL. IV.MANITOBA LAW REHOKTS.

opposite' to each name. The mortgages are by another section 
of the Act to be kept for the inspection of all persons interested 
therein, or intending or desiring to acquire any interest in all or 
any portion of the property covered thereby.

Plainly the Act intended, in the case of all transactions of the 
classes dealt with by the Act, to make verbal bilis of sale and 
chattel mortgages bad. Also, that such instruments should con- 
tain some description of the grantor, showing who he is, and so 
described that the name can be set down by the clerk in the book 
appointed to be kept. The object m requiring the mortgage to 
be filed is not merely that a person intending to purchlse chattel 
property may have the means of ascertaining whether the owner 
has encun^bered it, but also to enäble one person proposing to 
deal with another to make some enquiry as to his financia! stand- 
ing and to ascertain whether he owns without incumbrance a stock 
of goods and chattels of which he is the apparent owner. Now, 
a person making a search for such a purpose is not, in my opin
ion, bound to examine an instrument, unless the name appearing 
in the index as that of the person making it, is the name of the 
person against whom he is making the search. The 
what slight departures from accuracy will vitiate a registration are 
not quite consistent. Where a judgment entered under the 4 & 
5 W. & M. c. 20, by mistake gave the name as Compton for 
Crompton, it was held void as against purchasers, and the court 
refused to amend the record, Sale v. Crompton, 2 Str. 120g. 
In Proudfoot v. Lount, 9 Gr. 70, where a judgment recovered 
against Charles Westley Lount, the correct name, was registered 

Charles Wesley Lount, Spragge, V. C., held it sufficient, but 
in McDonald v. Rodger, g Gr. 75, where a confession of judg 
ment had been given by Matthew Rodger, and it was registered 
under the name of Matthew Rodgers, Esten, V.C. held, that the 
mistake vitiated the registration. In Hewer v. Cox, 3 E. & E. 
428, a case under the Bills of Sale Act, the mortgagors were 
described as of “ New Street, Blackfriars, in the County of 
Middlesex, Printers,” County of Middlesex should have been 
“ City of London,” but the court held the description sufficient 
for “ New St. Blackfriars,” would have been so without more, 
and adding an erroneous addition to a sufficient description did 
not vitiate it. Blackburn, J , thought adding, County of York,
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would have made the description bad, but as the County of 
Middlesex abuts on Blackfriars no one could be misled.

In B,avan v. Lord Oxford, 3 Sm. & G. 11, the judgment 
recovered in an action against Edward, Lord Harley. 
defendant appeared to the aption by that name although his pro- 

. per name was Alfred. It was afterwards docketed thus, Surname 
Harley, commonly called Lord Harley. Christian

sction 
rested 
all or was

The
of the 
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York.

name, Alfred,
title of cause, Thos. Brockell v. Edward Harley, commonly called 
Lord Harley. fhis was held sufficient, for having appeared, the 
defendant could not set the judgment aside, and any purchaser 
or creditor had notice of the real person against whom it had 
been recovered. V.C. Stuart said, “ The material thing is that 
the creditor or purchaser should have distinct notice of the 
of the person against whom the judgment is sought to be made 
available.”

It may be argued that Abram B. Becksted and Abram V. 
Becksted are so much alike that a prudent person would have 
made further enquiry. But is a person finding on the index a 
name somewhat like that for which he is searching, bound to exa- 
mine the instrument the number of which is opposite that name, 
to find whether it may not after all be one given by the person 
against whom he is searching. In McDonald v. Rodger, V.C. 
Esten said, “It is true that^ the close resemblance between the 
two names would excite the strongest suspicion in the mind of a 
purchaser; but it is impossible todraw the line between different 
sorts of mistakes, and it is much better to require a strict adher- 
ence to fact.”

Suppose a person searching in the nty court of a large city 
for any mortgage made by Jacob Smith and finding on the index 
a dozen made by John Smith is he bound to examtne all t hese to 
make certain that none of them is signed Jacob. I should think 
not.

COll

He is in my opinion entitled to rely upon the index. 
There was some evidence given that Abram V. Becksted1 1 , was

the only person of the name of Becksted in Emerson, but I do
not think this makes any difference. The person searching may 
bt a perfect stranger iiVtty t,own in which the mortgagor lives, 
and there must be one definite rule laid down.

Although unwilling to add another to the long list of chattel 
mortgagés set aside 011 account of mistakes and errors, I think
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the objection taken here must be held fatal and the verdict set 
aside and a nonsuit entered. The motion is granted with costs.

Verdict set aside and nonsuit 
entered.
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McROBBIE v. TORRANCE.

Pro misso ry note.—Impossibility of presentment at placc mimed. 
Presentment to maker.

payable at the O. bank at P. Before maturity the O. bank haclA note was 
ceased to do business at P.
UeU, That an action could be sustained without any demand of payment.

1

J. Martin, for plainttff.
There is nothing in the contract here requiring a demand for 

Howland, 24 Wend. 49; Brookbank v.payment, Douglass v.
Taylor, Cro. (James) 685 ; Bullen år Leakt, 592; Birks v.

Walton v. Mascall, 13 M. & W. 453;

(
t

Tripfet, 1 Saund. 33;
Gibbs v. Southam, 5 B. & Ad. 911.

When a note is payable generally without a partieular place of 
payment, it is for the defendant to seek the plaintiff to pay the

C

note.
C. P. Wilson, for defendant cited, Bank of Montreal v. Perth, 

32 U. C. C. P. 18; Saunderson v. Bowes, 14 East. 500; Sands 
v. Clarke, 8 C. B. 751.

When the presentment to the bank cahnot be made, it must 
be presented at the next place where it is^ likely to reach the 
debtor, viz. to himself, Bowes v. Howe, 5 Taunt. 30; Howe v. 

Bowes, 16 East, 112.
There is a difference when the subject matter of the contract 

has been destroyed, and when a partieular condition cannot be 

performed.
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diet set 
h costs. ' (y*ä May, 1887.)

Duhuc, J.—Demurrer to the defendant’s third plea.
The plaintiff declared on an agreement in the following words: 

“ To collaterally secure the payment of the money mentioned in 
an assignment of mortgage of even date herewith and made 
between the same parties as the parties hereto, #1000. Portage 
la Prairie, ijth June, 1883, twenty one months after date I pro- 
mise to pay to the order of John McRobbie, at the Ontario Bank 
hefe, (meaning at the Town of Portage la Prairie), one thousand 
dollars with interest at the rate ofeight per cent. perannum from 
maturity until fully paid, for value received,’’ and in addition to 
ordinary allegations as to the delault of the defendant, &c., the 
declaration goes 011 as follows: “And the plaintiff avers and the 
faot is, that there was no such bank or place at the said Town of 
Portage la Prairie, as the Ontario Bank, at the timeappointed in 
and hy the said agreement for payment or at any time thereaftér, 
wherefore the plaintiff was exeused from and did not, nor could 
present the said agreement for payment at said bank, and except 
as aforesaid, all conditions were fulfilled and all things happened, 
&c. &c.”

The third plea States, “ that before the commencement of this 
action no dernand of payment of the said sum of one thousand 
dollars and interest referred to in the said agreement to the order 
of the plaintiff was made upon him.”

The plaintiff demurred to the said plea on the ground that no 
demand of payment of the sum agreed to be paid by the agree
ment in question is necessary or required before bringing action 
upon the agreement.

The contention of the plaintiff is, as averred in his declaration, 
that there being no such bank or place as the Ontario Bank at' 
Portage la Prairie at the time appointed" for payment, he could 
not make the demand at the proper place and was dispensed from 
making such demand.

But the defendant clairns that if presentment could not be 
made at the bank, it should have been made to the debtor him- 
self, and the declaration should so allege. And he argues that 
the defendanps contract was to pay the said amount at the place 
named in the agreement and not at the plaintiff's place; and 
that he is not bound to run after the plaintiff from one place to

nonsuit
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anothef, or froiti one country to another for the purpose of pay- 
Jng him the amount due.

The plaintiff may take the converse, and say that by the agree- 
ment he was entitled to receive his money at the Town of Portage 
XPrairie, at a particular place there called the Ontario Bank, 
1tnd if the said bank has closed its business in the aforesaid Town, 
he cannot be called upon to ruij after the defendant wherever he 
inay be, or in whatever country he may choose to go, in order to 
make the demand of payment. He was supposed to go to the 
particular place mentioned in the agreement to get his money; 
but he never stipulated to make said demand at any other place 
or to the defendant personally.

If the^place appointed does no more exist, it becomes impos- 
siblu for him to present the agreement there, and in my opinion, 
the defendant cannot on that account be discharged from his 
liability to pay.

In Bowes v. Howe, 5 Taunt. 30, cited in support of defend 
ant's contention, the plaintiff had alleged that the defendant had 
become insolvent and deelined and refused to pay his notes at 
Workington Bank, the place appointed for payment, and had not 
alleged presentation ; but the bank was there; the plaintiff was 
not exeused from making the demand of payment, as there was 
no impossibilicy to make the said demand; the averment 
amounted only to an allegation of insolvency. In Saunderson v. 
Bowes, 14 East. 500, no reason was assigned for not presenting.
In Sands v. Clarke, 8 C. B. 751, the defendant had absconded, 
but the place of payment, 11 Old Slip, was there and accessible to 
the plaintiff. The same was held in Montreal City and District , 
Savings Bank v. The Corporation of Perth, 32 U. C. C. P. 18.

The plaintiff*s position herein is fully sustained by Taylor v. 
Caldwell, 3 B. & S. 826; Rhodes v. Ge tit, 5 B. & Aid. 244; 
Gihbs v. South am, 5 B. & Ad. 911 ; JValton v. Mascall, 13 M.
& W. 452 ; Hitchcock v. Humfrey, 5 M. & G. 559.

On the above authorities, I think the demurrer should be 
allowed with costs.
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NE JilSHOP ENGRAVING AND PRINTING 

EX PARTE HOWARD.

CO.

Company. Contributory.—Contract to takt skares. -Evidence. I •
i o constitute the relationship of shareholder thcre 

hetween the 
sanctioned by by-law.

must be a contract 
contract need not becompany and the individual. Hut this

An apphcation for 50 shares was made liy II. hefore incorporation. After 
incorporation he was entered in the books of the 
50 shares, acletl ai a ilireclor for

company as the bölder of 
two ycars (which he cottld not have done

h M f 'T f'Ve Shar”)' “d Paid calls (“P°"> "hat numberof 
shares dul not clearly appear).

1 impos- 
opinion, 
rom his

//.'/,/, That these circumstances were evidence of the existence of 
to take shares, and that H. 
from the list of contributories.

a contract
was not entitled to have his name struckdefend 

jant had 
notes at 
l had not 
utiflF was 
lere was 
iverment 
ier son v. 
;senting. 
iconded, 
:ssible to 
District , 

. P. 18. 
naylor v. 
Id. 244;

13 M.

G. R. Howard for liquidator.
1 he summotis is irregular ivhen there is an order settling the list 

of contributories; the only relief is an application to stay call. 
Barnetf s Bankitig Co., 36 I„ J. City. 215 ; Emden on Windine- 
ttp, 175.

1. Howard was not one of the original shareltolders under 
I .etters Patent. In Re Inta national Contract Co., Levita' s Case, 
L. R. 3 Cl,. 36 ; In Rt Great Oceanic Tc/egtaph Co., Harward’s 
1 R i3 Eq. 30; Re Disderi b- Co., L. R. 1, Eq. 242 : Re Arthur 
Average Association, 3 Ch. Div. 522; Sidney's Case, I.. R. ,3 
Kq. 228 ; Duke's Case, 1 Ch. Div. 620 ; Queen City Refining 
Co., 10 Ont. R. 264; Lake Superior Co. v. Morrison, 22 U. C.
C. P. 217.

As to time of making calls. Re Contract Corporation, L. R 
2 Ch. 95 ; Re Barned's Bank, I.. R. 5 H. I„ 28.

Howard is liable, at any rate, to creditors, and cannot evade 
the liability, which is all that is at present in queslion.

IV. E. Perdtte for T. Howard the Contribntory.
*'he application in its present sliape is proper.

NatalInvestment Co., 36 L. J. Ch. 312. ,
Howard nevcr snbsrribed to shares in this

iould bt*

Wilson v.

company. The
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isuhscription was made 011 the i8th of April, and the company 
was incorporated on the 8th of May.

\gth May, 1887.)

: HowardKiu.am, J.—An application has been made by Tl>^ 
to have his name removed from the list of contributories settled
by my order of the 7U1 December, 1886. A list of contributories 
vvas brought in and filed on the 29U1 day of April, 1886, and 
appointment in writing of a t i me for settling the list was then made. 
There were a number of enlargements of this appointment, and 

the 15th and 2oth May and the i8th October, 1886, counsel 
appeared on the application for Mr. Howard, vvhose name 
entered on this list as holder of 50 shares of stock of the company, 
without putting in any affidavit or stating any special ground of 
objection to his being made a contributory. Coupsel would of 
course, beiaware that un less some proper objection was raised 
Mr. Howard’s name would appear on the list when settled. No 
objection being ever stated, his name appeared on the list as 
finally settled. It is now claimed that it was all along the inten

tion of Mr. Howard gnd his counsel to oppose the application to 
make him a contributory, and that through some oversight his 
counsel did not appear when the order was finally made. I have 

doubt that, under such circumstances, an application to vary 
the order settling the list of contributories by removing a name 
from the list is quite proper in form. The authoritiescited by coun
sel for the liquidator again st such an application do not affect a case 
like the present. There having, however, been an adjudication 
against the applicant, the burden is necessarily thrown upon him 
of showing that he had a meritorious ground for opposing the 
original application to make him a contributory.
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The affidavit of the applicant States that, “before The Bishop 

Engraving and Printing Company, Limited, above named, was 
incorporated, I was induced to agree to take shares to the extern 
of five thousand dollars in the Company when so formed, and I 
believe I signed my name in the subscription book lor that 
amount. This was done before the Company was incorporated. 
I am informed and believe that no by-law was ever passed by the 
above named Company allotting shares, artd no shares in the 
above Company were ever allotted to me as I verily believe. I have 

received any scrip certificates for shares in the said Corn-
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pmiy, and I am ad vised and do verily believe t hat no shares in 
the above Company were ever allotted to me or legally held by 

in the above named Company.”
It is evident that the principal point on which the applicant 

relies is, that there

ipany
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award 
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pany, 
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allotment of shares to him by by-law. 
I do not regard this as necessary. Reliance is placed by the 
applicanPs counsel upon thejudgment in the vase of the G. N. 
JV. &c. Co

was no

v. Sprague, on appeal to this court from the judg- 
ment of a cöunty court. This decision has not been reported, 
but having taken part in it I am conversant with all the facts. 
There the defendant had done nothing, after the Company 
incorporated, shoxving his intention to become a shareholder. of 
the Company. Before the Company 
a paper by which he agreed to take stock in a Company 
what different in name from that by which the plaintiff Company 

acttially incorporated. The defendant’s name was placed by 
in the books of the Company as a shareholder and when 

calle were made an officer of the Company sent him a notice, but 
in no other way was there any allotment of shares to him. There 
was no offer or consent by the defendant to take shares of the 
Company’s stock ; there was no acceptance by the Company of 
even a

was

incorporated he signedwas
some-

No
some onelist as 

interi- 
ion to 
ht his

name 
coun-, 
a case 
cation 
n him 
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supposed offer, no offer by the Company to the defendant 
of any shares of its stock. In assenting to that judgment I cer- 
tainly did noPintend to lay down the principle that, to constitute 
a party not named in the letters patent, a shareholder of the 
Company, there must be a by-law specifically allotting to him 
shares, and I do not think that the other membersof the court so 
intended.

There must be a contract between the alleged shareholder and 
the Company to constitute him a shareholder. To effect stich a 
contract there must be an offer by one party and an acceptance 
of that offer by the other. That this is the position to which the 
whole question must be reduced is clearly shown in Nasmith v. 
Ma ti ning, 5 Sup. G. R. 417- But T know of 110 authority for 
requiring that the offer of the Company, or its acceptance of 
offer, shonld be by or under a by-law. On the contrary I agrec 
with the views of Hagarty, C.J., in The Lake Super/or Naviga
tion Co. v. Morrison, 22 U. C. C. P. 220.

The subscriptions to the stock of a company are often made 
before the formation of the company, and thev are often treated

Bishop 
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in fact as offers for shares coiitinuing aftcr the incorporat.on of 
the company. They may well be so regarded in many mstances. 
Here the Company evidently treated Mr. Howard s subscr.pt,on 
in this way, entering him upon the books of the Company as the 
holder of fifty shares, the number subscrtbed for by him. e 
was then elected as a director of the Company, and he accepted 
the office and acted in it for about two years. By the by-laws of 

be the holder of at least nve 
He admits havingpaid calls

he tr< 
as a c 
ten si 
grour 
grour 
tlie aj 
the li: 
bilitythe Company, a director was to 

shares of the stock of the Company.
him as a shareholder. 1 do not say that these circumstances 

estoppel, but tfiey must be taken as some evidence 
the necessary contract
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create an
against the applicant that there was 
between the applicant and the Company.

The subscription list is produced and it is headed, “ The Bishop 
KngraVing and Printing Company, Limited, Capital $100,000, 

shares of $100 each. Incorporated under the Canada Jo.nt 
The applicant does not claim to 

isapprekension that the Company 
makes is that

Stock Companies Act-fTS??.’ 
have signed this list under

not then incorporated, but one claim he now 
when the Company was incorporated, it was under the Manttoba 
Joint Stock Companies Act, and not under 
It appears, however, that he was 
what Act the letters patent were

a m

the Dominion Act. 
ti me informed underat some

issued and that he continued
after that to act as a director of the Company. »e places the 

informed at “ about the year 1885. He 
informed while a Mr. Flint

ti me when he was so 
admits, however, that he was so 
secretary- treasurer of the Company, and Mr F int cea-S"d ‘ 
hold that office in December, 1885. U might be that tf the 
applicant had never iearned how the Company was mcorporared 
but acted as a shareholder under a misapprehens.on that the 
Company was incorporated under the Dominion Act, there wonld 
be no binding contract between the applicant ana the Company. 
Upon this point I do not deem it necessary to express an op.n.on, 
as I consider that his subsequent conduct can be treated as evtd- 

of acquiescence in the taking of his subscription as a con- 
tinuing offer to take shares and in its acceptance as such by the 

Company.
But counsel for the applicant contends that the fact of htshav- 

ing acted as a director is evidence only of hts having been a 
holder of five shares. This is hardly correct as it is shown that

was
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lie transferred away five shares and that he still continued 
as a director. Whether tliere is evidence that he held raore than 
ten shares is unimportant, as the application is based 011 the 
ground that he never was a shareholder and not oi) the 
ground that he has paid in full for the shares he held, and also as 
t.ie application is to have the liame of the applicant removed from 
the list of contributories and not to have the amotint of his lia- 
bility as a contributory reduced.

Besides this Mr. Howard States that he has paid calls to the 
extent of #2500, which would show him to have been the holder 
of at least 25 shares. He speaks also of an understanding that 
“ fully paid up eertificates,” should be issued to him 011 his mak- 
ing the last payment.

The langnage in which this “ understanding ” is referred to 
would point to its having been one for the issue of eertificates to 
which without it the applicant n;ould not be entitled, rather than 
as any evidence that the shares held by Mr. Hbward were fully 
paid for. Taking this in connection with the fact that it is 
relied on as evidence that he ever paid up in full for any shares 
and that his contention now is not that he is the holder of fully 
paid up shares, it appears to me to indicate that Mr. Howard 
and is the holder of more than 25 shares.

Mr. Howard States also that having heard that the Company 
was incorporated under the ManitobaAct, “ for this reason, when 
Flint was secretary I asked to see the subscription list.” This 
Shows that his idea was that the subscription list was the basis of 
his connection with the Company and is evidence of his 
to and knowledge of its treatment by the Company as an offer to 
take stock and of its acceptance as such.

Not only then does the applicant fail to show a prima facie 
case for taking his name from the list of contributories, 
for opening up for further consideration the question of his- lia- 
b’lity to be made a contributory, but there is in tny opinion a 
strong preponderance of evidence in favor of the view that he 

holder of fifty shares of the Capital stock of the Company, 
on which there was a balance of #2500, remaining unpaid.

The application must be discharged with costs.

Application discharged,
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Sa/e of Chatlel.—Work and labor.—Estafpel.
plaintifl agreed with defendant as foUowsi “ I will put you up building 

wilh frame for lent 75 X*4. accmding to plan, for the sum of »500; starting 
at omte and completing as soon as possible." Mer completion the plaintifl 
ture down the building and carried it axvay without the defendanVs knowledge.

action for the contracl price the jury was lold that it was the plaintifl ’s 
duty to notify the jiefendant of the completion, and tender it to him.

Udd, I. 'That if the contracl for the saie of a chattel, the chitrge was 
right; but if for work and labor, that it was wrong.

2. That althotigh the circumstances might tend to support the vicw that 
the contracl was for work and labor, yet that the plaintifl' having, 
without the defendanVs sanclion, pulled down and carried away 
the building, he could not lic.heard to say that it was not 
a chattel, the property in which had not passed to the defendayt.

a sale of

Motion by plaintiffs to set aside verdict, and for a new trial.

H. M. Howell, Q-C., for defendants.
Vendee must have time to see goods ivere neasonably fit for

Addison onthe pttrpose of, or complied with, the contracl.

Cnntradi,' 393 ; Benjamin on Salcs, 687 ; Leakc on Contracts, y.

409, 827.

This was a 
become realty.

contracl to furnish jroods, building wottld

/. Ewarf, Q.C., for plaintiffs.
There were no pleas to raise the issues now set up. No plea

No plea ofof non-delivery or absence of reasonable time.

want of notice.
\25th June, 1887.1 

Killam, J-, delivered the judgment of the Court.(a)
The plaintiffs sue, as assignees of one Balston C. Kenway, for 

the price of a certain building alleged to have been erected by 

Kenway for the defendant in the year 1882.

la) Present: Wallbridge, C.J. ; Taylor, Killärn, Jj.
V
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1

RUSS v. DOYLE.
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The deckration contains a special count in assumpsit 14)011 the 
agreement for its erection, and the common counts for goods 
hargained and sold, and goods sold and delivered, by Kenvvay to 
the defendant, and work done and materials provided by Kenway 
for the defendant at his request.

The action was'tried before my brother Dubuc, with a jury, at 
the Winnipeg Fall Assizes, 1886, when a verdict was entered for 

* the defendant.
The agreement upon which the plaintiffs sue vvas clearly proved. 

It was in the form of a letter, in these words,—
ing

itiflf “Winnipeg, March 2iid, 1882.
“Mr. D. Doyfe,

“ Dear Sir, (
I wtll put you up building with frame for ten t 

75X24, a&ording to plan, for the sum of five hundred dollars 
(*500), starting at once and completing as soon as possible.

“ Yottrs truly,

tliat
ing,

le of “B. C. Kenway, ' 
“G. A.’-1 Ét>(}<•

At theYoot was the memorandum—1.

“ Accepted. |
“ D. D. Doyle.”for

This signature was tliat of the defendant.
The evidence for the plaintiffs was, tliat Kenway proceeded at 

once to erect the building upon land which had been leased to 
the defendant; tliat it was built simply upon blocks laid on the 
ground, and consisted of rnerely a frame work on which canvass 
was to have been spread to form the roof and sides, and a 
wooden floor was' laid in it; that Kenway about the same time 
built a similar one liear it for one Whitehead, who was to use it 
for boarders, the defendant intending to keep a restaurant in his 
that as Whitehead failed to get a license for the sale of liquors in 
his building, the scheme fell through; that Kenway completed 
both buildings, but took Whitehead’s off his hands, moved it 
aivay and sold it, getting paid the balance due upon it; that after 
completion of the defendanfs, the latter did not want it, and 
notbeingable to pay for it, Kenway and he entered into an arrange- 
ment that Kenway should tear it down and allow for the
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u/s,
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materials wliat lie coiilcl realize fur thcm upou aceount. The 
plaintiffs givc eredit for $50 aä the value of the materials taken 
Imek. There were some circumstances brought out from the 
plaintiffs witnesses which might tend to throw doubt npon the 
statement that the defendant’s building was ever completed.

el
lo

th
ci

The defendant stated tnat he neger was informed or knew that lo
the building was completed, and that he never saw Kenway ahonl 
it after rnaking the contract, and never made any agreement that 
the building sliould be torn down and the materials taken back 
hy Kenway. Kenway stated that the defendant ahsconded 
shortly after he made the arrangement with him to tear down 
the building, and did not return for some two or three years. 
The defendant denied this, and,stated that he bad never left 

continued from about the tillie of the

di
ht
Ib
tii
suran

1 Winnipeg, hut had always 
contract, carrying on a butcher's business here.

The learned judge in substance charged the jury tbat it was the 
duty of Kenway 10 noti fy the defendant bf the poropletion of 
the building. and tender it'to him, and that if ihey believed the 
defendanfs statement, that after the malung of the agreement 
he heard nothing about it until he was sued, the plaintiffs could 
not recover; that if after putting up the building Keifway had 
looked for the defendant, and really the defendant had ahsconded, 
and Kenway could not find him in any way a‘t all, and really 
learned that he had left the country for good, then he wotild 
have been justified in tearing the building down and trying to 
do the beå he could with it, and he ivould have a claim, but that 
if of his own accord, after having put the building up, he took 
it down without seeing the defendant, he could not recover.

Olijection was taken that the learned judge should not have 
charged the jury that “ unless there was an agreemept as to pull- 
ing down the building, the plaintiffs could not recover”; 
that the learned judge should not have told the jury that 
o Kenway would have to let Ltoyle know that the work was 
finished ” ; that the learned judge should have told the jury that 
“ifthe building was finished the cause of action was complete, 
and if Kenway stibsequently pulled it down without an agree
ment, that it was only a trespass ",

The plaintiff now applies for a nevvlrial upon these exceptions 
to the charge.
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I lic reul difticulty uppears to be in tlic question, whctlier the 
i lann is propcrly upon an
l'or thejdoing of work and snpply of materials therefor. If it 
was one for the salu of a chattel to be manufaetured by Kenway, 
t hen il wonld appear tbat the objections would not under the 
circumstances be valid. No evidenre was given to show how 
long it was aftur the completion of the building that it was torn 
down. Even if a refusal to aceept could be inferrud from its 
being left a reasunable time upon the land, or if leaving it there 
for a reasonable time could be conclusive of such airappropria- 
tion of it to the defendant as to pass the property to him, 
such contention is here open to the plaintiffs, while the action 
of Kenway in tearing it down without anynssent of the defuiid- 
ant, according to the statement of the latter, would 
conclusive agauist him tbat the property had nof passed.

<)n the otlier hand, il the contraet were fpr .the doing of work 
and supply of materials therefor, the building when completed 
would be the defendant'» absolutely, without any notfee or 
tender, and Kenway would be entitled at once to recover, it 
being for the defendant to watch the work being done for him 
upon his own premises. If, after completing the work and 
hecoming entitled to recover, Kenway had tlien undertaken, 
without the consent of the defendant, to tear down the building 
and carry away the materials, tliis would have been no defence 
to the action for the Work and materials, but the, delendant 
woultjl have been obliged to resort to a cross-action or counter- 
claim for trespass or conversion.

The 
taken 

ni the 
>n the

ugreenient Tor the sale of goods, or
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londed 
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years. 

/er left 
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onded, 
1 really 
: would 
ying to 
>ut that 
lie took

X

If the building had been one afflxed to the realty, the contraet 
would, without question, have been one merely for work, fabor 
and materials. Cotterell v. Apsey, 6 Taunt., 322; Tripp v. 
Armitagc, 4 M. ^ W, 687 ; Clark v. Bulmer, n M. & VV.

I have not been ablexto find any direct authority with reference 
to a building such as the one in question. There is no doubt 
that under the old authorities, such as Towers v. Osborne, 1 Str. 
506, tliis would have been a contraet for labor and materials, 
not for the sale of a chattel, apd in most of the courts of the 
United States it would undoubtedly be so held still. Many of 
the older cases must, however, be taken to be overruled by Lee 
v. Griffin, 1 H.-& S. 272, which, for the first time, laid down 
any satisfaetory rule upon tliis.point. As

er.

ot have 
to pull- 
iver ’ ’ ; 
ry that 
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iry that 
nnplete, 
1 agree-
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inHlackbum, T., “ lf the contract be such that, when carried ont, 

i, wulild result in the Sale of a chattel, the party cannot je or 
work and labor ; hut, if the result of the contract » that the party 
has done work and labor which ends in noth.ng that can becoine 
the snbject of a sale. the party cannot sue for goods sold d 

delivered.”

ii
tu

In

difficulty that arises. is in the application of1 the principle.
. ...:............n He m •« mit UD a building ;The

Here the contract is expressed to be to “put up 

the matérials are
in fäet taken to the defendanfs premises and 

Lied to the construction of that which can poss.bly, but 
removed by the bullder. In these 

the contract would result in 
On the

approi
vet will not probably, be 
respects it would hardly seem that
the sale of a chattel, Ihat is of the buildmg completed. 
other iland, Kenw?y was in no way bound to put the bu ldmg 
together upon the defendanfs land. If, as- the c.rcumstanc s 
Juld seem to show, though this is not expreSsly stipulated for n 

ntract could only be performed by placing the 
the defendanfs land, this could have 
by putting it together elsewhere and

.

i the writing, the co 
building completed upon 
been as effectually done 
removing it complete to the place of dehvery.

;
I
|| i i;

k While not desiring to pronounce an opinion at present: upon 
lhe real nature of such a contract in general, I thmk that f 
Kenway tore down this building and took away the materials 
after its completion, without authority from the defendant neither 
he nor his assignees can now be heard to say that th.s was any- 
thing but a contract for the. sale of a chattel, the ptoperty ,
Vhich remained vested in Kenway when he so acted ivith regaid 

m it If the contract were for work and labor, the proper y 
uld be in the defendant and Kenway could have no ngh , w.th- 

out his authority to tear it down, nor if it were for the sale of 
chattel could he have had such a right if the property had once 

I, would seem nnreasonable that he should tear tt down 
nt of the defendant and then he allowed to recover

'
//

i

1 TIi wi
th/
i'1.

passed.
without conse
for its erectlon on the ground that the contract 
had no right to do so. His conduct in such a case must, I hink, 
bl conclusive against him that he did not put the matenals

with the intention of thereby passing the property n , 
he did so, but that his intention was to make a chattel 

the work went on, or

I; such that hé nc

CO:
betogether 

thern as
the property in which was not to pass as

:
Le
G.

1
j

SF
 '



!
188;.oi.. iv. FRONTENAC LOAN CO. V. MOKRICE. 439
immediately upon its completion, but still remained in him 
to leave him free to dispose of it as he saw fit.

Looked at in this way the charge of the learned judge would 
he in substance as favorable to the plaintififs as they could ask. 

The applieation must be dismissed xvith costs.
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KRONTKNAC LOAN CO. v. MORR1CK.

Costs.—Injunction motion.

Upon a motion to continue an injunction which was refused, no order was 
made as to costs. Afterwards the plaintifls bill was dismissed with costs. 

I/eld, That the costs of the motion were taxable as costs in the cause.
en t upon 
ik that if 
materials 
nt neither

In this case the plaintififs obtained an exparte injunction which 
was afterwards dissolved, the order saying nothing as to the costs. 
The plaintififs t hen took out. an order dismissing their own bill 
with costs. The question of whether the defendant could under 
the order dismissing the bill, tax his costs of the motion on which the 
injunction was dissolved as costs ih the cause, was spöken to by 
consent.

E. H. Morphy, for plaintififs.
J. S. Hough, for defendant.

kwas any- 
roperty in 
ith regard 
; property 
ight, with- 
; sale of a 
had once 

:ar it down 
to recover

/

{29/h April, 1886.)

'1'aylor, J.—The costs on the motion dissolving the injunction 
not liaving been reserved until the hearing or disposed ofin any 
way, the defendant is, under the order dismissing the bill with 
costs entitled to tax t hem as costs in the cause.

ich that hé 
ist, I think, 
e materials 
property in 

chattel

This seems to
be the practice in England under the rules laid down by Sir John 
Leacli, 1 S, & S. 357. And see Stevens v. Keating, 1 McN. & 
G. 659, decided by Lord Chancellor Cottenham.
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ONTARIO HANK v. G1BSUN.

(In Appkal.)

Promissory note.-Non-endorsation by co-sure ty.

Defcmlant, sued as endorser, pleaded that he became a party to the note 
inercly for thc accommodation of A, and upon the conditionr that 1$. should also 
hecome an endorser as his co-surety, and that B did not endorse.
//M, That the defendant was not liable, even 

holder for value.
(Judgment of Taylor, J., 3 Man. L. R. 406, affirtned.)

F. B. Robertson and H. E. Crawford, for plaintiffs.
Defendant liaving put power in hands, of agent is responsible, 

although that agent exceeded his authority, Ex. p. Dixtm, 4 Ch. 

D. 136.
Awde v. Dixo/1, 7 Ex. 869, is distingnishable. There the note 

imperfect upon its face, and the law merchant did not apply. 
The true reading of this case may be seen by reference to Cross 
v. Currie, 5 Ont. App' R. 3‘ i Högarth v Latham, 3 Q. B. D. 
643; Chalmers ön Bills of Exchange, 23; Bytes on Bills, 103; 
Story orl Promissory Notes, 16 (n), 17, 18; Daniell on Neg. /ris.,

/

1

1
C
S

I at the suit of an innocent
A

4<
C

il
!'( se

0 hi
n<Bt
bi1
PtI ha
de78.
chA bona fide holder takes a good title although fraud in former 

hulders, Rice v. Gordon, 11 Beav. 265 ; Marston v. Allen, 8 M. 

& W. 494.
/. S. Ewart, Q. C., and C. E. Wi/son, for the defendant.

in which the holder of a note for value

s ca
ch
in.

111 521 There are many cases 
may have no title; e.g. a usuriousbill, Lowe v. IVa/ler, Doug. 735, 
agaming bill, Re Summerfeldt, 12 Ont. R. 48, a note obtained 
by fraudulent representation, Foster v. McKinnon, L. R. 4 C. P. 
704. There are other cases in which title will, or will not, pass 
according as whether, or not, the bill has been issued, Baxendale 
v. Bennett, 3 Q. B. D. 525, practically reversing lngham v. 
Primrosc, 7 C. B. N. S. 84. In the present case the note was 
never complete, there was no contract. In this respect there is 

distinction between notes and other contracts, Pym v.

tiv
en

th<;
en

(

,1:
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Campbell, 6 E. .& K. 370 ; Piper v. Simpson, 6 Ont. App. 175 
Confederation Life v. O' Donnell, 10 Sup. C. R. 92 ; Toronto B.

M. Co. v. Hevey, 7 CVzzz. Z. Times, 105. As to negligence 
in trusting an agent, Bank of Ireland v. Evans’ *Cha/ities, 5 H. 
E. C. 389; Swan v. A7’. A. A.Co. 2 H. & C. 181; (approved 

v. Credit Lyonnais. Co. 3 C. P. D. 42;) Baxendale v. 
Bennett,^ Q. ti. D. 522.

Awde v. Dixon, 6 Ex. 869, is directly i rf point; Daniell 
Bleg. fns. 813-5 5 Chitty on Pleading, Vol. 2, 345 ; Cross v. 
Curne, 5 Ont. App. 47 ; Brown v. Ho7vland, 9 Ont. R. 49; 
.SVWj y/z Promissory Notes, (7 Ed.) 67.

1 he present pleas amount to a plea of “ did not endorse,” 
Adams Jones, 12 Ad. & E. 455; and under t hat plea all the 
evidencé could have been given, Marston v. ,4/Zf/z, 8 M. & W. 
4941 Bell v. Inge stre, 12 Q. B. 316; y/z/j/z» v. Farmer, 30 U. 
C. Q. B. 10.

;

the nute 
lould also

innucent

tonsible, 
4 Ch.

///«<•, 7^7.)

1'aylor, J., delivered the judgment of the court. (a)
The contention of the plaintiffs wotild be correct if the facts 

set out in the plea demurred to showed that the note in question 
0 llad ever been issued. I thittk they allege the cöntrary. The 
j note

the no te 
ot apply. 
to Cross
Q- b. U. 
l/s, 103; 
Veg. Ins.,

was endorsed by the defendant and lianded to his agent to 
be issued and tnade use of wlien it had been endorsed by another 
person. His agency to issue the note began only when the even t 
had happened, of its endorsation hy the other person. Had the 
defendant placed the note in his desk vvith instructions to liis 
clerk or, agent to take it out and nse it after some one else had 
called and endorsed it, it is in my opinion clear, that had the 
clerk taken and used it before it was so endorsed, the person tak- 
ing it would acquire no title. Baxendale v. Bennelt, 3 Q. B. I). 
525, seems to me to place that beyond doubt.

11 former 
len, 8 M.

dant. 
for value 
oug. 735» 
obtained 

R. 4 C. P. 
not, pass 
iaxendale 
ngham v. 
note was 
t there is 

Pym v.

Now what difiference can it make that the place of deposit in 
the interval until the other endorsed was not the desk of the first 
endorser, but the pocketbook of his agent.

That the agent was also the person whp was afterwards to .»use 
the note, canndt that I see make any dWerence. Until the other 
endorser had äctually endorsed it, he was ohly the custodian of

(a) Present: Wallhridge, C.J., Dubuc, Taylor, JJ.

S;
i
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entitled to use it.the note not tlie agent to use it, or a person 
In Ckoss v. Currie, 5 Ont. App. R. 31, the note was handed to 
the defendant to use, it was in fact complete and issued when it 
left the hands of the endorser. That entirely distinguishes that

(

1

1
case from the present.

I still, on further consideration, take the same view of Awde 
v. Dixon, 6 Ex. .689, which 1 did when this demurrer was hefore

that the

(

3
CI therefore adhere to the judgment 1 thrn gave,
tl

demurrer should he overruled with eosts.
y

. Dé mnrrer, aret 1 u/etf with eosts.

' tl

i 1t
}1; ■ 1

1
»

. 5FRONTENAC LOAN COMPANY v. MORRICE.

(In Ar vbal.)

1 Administration.—Priority of judgment ereditors. Assignment for 
henefit of ereditors set aside, hut referenee to master as 

to ereditors’> liens.

<!•

A
L

A ilecree in n mortgngc suit contained no order for payment of money hut 
direeted writs of’Jitri facias to issue for the amount 
Held, That the mortgagee was not a judgment ereditor and therefore not 

entitled to any priority in the administration of the assets of the mortgagee.
An administratör executed an assignment of certain assets for the payment 

of certain scheduled ereditors. Upon the evidence lite assignment was set 
aside as between the assignor and assignee, bnt tltere was a referei.ee to the 

ascertain whether any of the ereditors were entitled to any lien or

:
1
. th

7<
master tö 
charge upon the fund assigned.

e<|
'jifl

John-s. Ewart, Q. C., and C. H. A Hen, for deféndants.

There is no decree for payment at all. Even if former pro-
Wi/son

D
T

ceedings only irregttlar this Court will not enforce them, 
y. Hodgson, 14 Gr. 543 i Commercial Bank v. Graham, 4 Gj. 
434. At most the decree is but ijnad eomfmtet, and not equal to 
a judgment, Chadwick v. ffeit, 8 De G. M. ttr G. 504; Coole on

Di

J-
Ci

fi■



Mortgages, 74. Decree not a ju dgment unless filed and docketed 
C011. Stat. Man. c 37, s. 78. Judgment creditor not entitled to 
priority unless entered or docketed, 4 & 5 Wm.' & M. c. 20 ; 
Hickey v. Hayter, 6 T. R. 384; Steel v. Rorke, 1 B. & P. 307 ; 
Lamlon v. Ferguson, 3 Russ. 350 ; Hall v. Tapper, 3 B. & Ad. 
655; 1 & 2 Vic. c. 110, ss. 18 & 19; 2 & 3 Vic.
3 & 4 Vic. c. 82 ; 18 Vic. c. 15 s. 4; 23 & 24 Vic. c. 38,
Con. Stat. Man. c. 37, s, 78. As there is no allegation in bill 
that decree docketed it must be taken not to have been docketed, 
J earse v. Dolnnson, L. R. 1 Eq. 246. As between creditors ot

v. Macdonuell,, 3 Man. L. R. 9. The law applicable is that ol 
thé conntry from whicli the administratör acipiircd his authority ; 
or where the assignment was made, IVtlson v. Lady Dunsany, 18 
Beav. 293 ; Pardo v. Btnghani, L. R. 6 Eq. 485 ■ Ewing v. Om 
Ewing, 9 App. Ca. 39; Preston v. Me/vil/e, 8 Cl. & F. 
Thomson v. Advocate General, 12 Cl. & F. : ; Enohin v. IVylie, 
10 H. I.. C. 1; Lee v. Ahdy, 17 Q. R. D. 309; Walker on 
Executors,' 158; Westlake, § 300-7 ; Story's Conflict, § g 

5!4' 524 1 Williams on Executors, 994, 1667. Policies never 
exigible and plaintifT cannot complain, 1 & 2 Vic.

12; Mc Arthur v. Macdonell, 1 Man. L. R. 334. The cestuis 
tjui trustent ought to have been parlies, Taylor år Ewart, Jvd. 
Act. PlaintifT should have to paycosts inanycase, Willmott v. 
London Celluloid Cö., 31 Ch. D. 425. Plaintiffs cannot set aside 
payment to another creditor. It is only a devastavit, Hntchison 
v. Edmison, 11 Gr. 477; Bank B. N. A. v. Malloiy, 17 Gr. 
102 ; Chamberlen v. Clark, 9 Ont. App. »73.

_/. AI /ta:;/ and II7. /{. Perdue, for plaintiffs.
The irregularities in the former suit are of no importance as 

they do not affect the jurisdiction of the court, McGoon v. Scales, 
76 U. S. Sup. Ct. 23, 30. Judgment at law not impeached in 
equity by bill, Tait v. Harrison, 17 Gr. 458 ; Fischel v. Townsend,
1 Man. L. R. 99; Balfour v. El/ison, 8 U. C. I,. J. 330. 
Dyson v. Wood, 3 B. & C. 451 ; Perrin v. Bowes, 5 U. C. I,. J. 138; 
Tolsonv.Jervis, 8 Beav. 364; Drummondv. Anderson, 3C,r. 150. 
Delay cures irregularity, Bank ofU. C. v. Vanvoorish, 4 U. C. L.
J. 232 ; Richmond v. Proctor, 3 U. C. L. J. 202; Macdonald v. 
Crombie, 2 Ont. R. 243. The production of the writs of 

fi. fa. are evidence of a judgment, Botten v. Mur/ess, 6

degree executor may préfer, 32 & 33 Vic. c. 46; McArthm

12 ;

329.

vvere C. I 10, s.
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M. & S. no. As to priorities, Walker on Executors, 157 etse</\ 
Williams on Executors, 992, 1000. As to docketing. Docket- 
ing was finally abolished by 2 & 3 Vic. e. 11, s. 1, and there was 
no such thing xvhen the Con. Stat. was passed, Gaunty. Tayloi,
3 M. & G. 886.

The essen t ial point under the stätutes is that judgments must 
be docketed so as to bind lands. In such casé they are to have 
priority in the distribution of assets. A decree in etjuity is equi- 
valent to a judgment at law, and under 4 & 5 Win. iS: M., need 

not have been docketed, Sear/e v. Lane, 2 Vern. 89 ; Smith v.w 
Eyles, 2 Atk. 385 ; Martin v. Martin, 1 Ves. Sr. 214; Har din g

ha

in:
wl
ha
in

tif

il v. Edge, 1 Vern. 143.
It was not possihle to comply with English Acts and placing 

fi.fa. lin sheriffs hands is equivalent, Reid v. Wluteford, 1 Man. 
L. R. ro; Hambly v. Fuller, 22 U. G. C. P. 140; Hallick v.

U. C. C. P.

foi

1 to

Wilson, 7 U. C. C. P. 28; Mer c er v. Hewston, 9 
350; Dougallw. Fattning, 8 U. C. Q. B. 166.

The decree is for payment of money, as Williams on Executors, 
At all events as soon as the master’s report was made, Duke

; pn

Ii
an<

ofBeaufort v. Phillips, i^DeG. & Sm. 321 ; Morrice v. Bank of 
England, Ca. Temp. Talbot 223 ; Smith v. Eyles, 2 Atk. 389.

Fi. Fas. can issue upon a decree for payment of amount to be 
fotind due, Holmested's Orders, 227 ; North ofScotland v. Beard,

taii1
Sul
am
tha
aga9 Pr. R. 546.

As to the law under which assets to be administered, Story's 
Equity, 583; Thor ne v. Watkins, 2 Ves. Sr. 36; Pipor v. Pipan,

Amb. 25; Bura v. Cole, t Amb. 414; Ewing’s Case, 1 Tyr. 
91 ; Re Lovett, 3|Ch. D. 198.

Defendants'should have pleaded any 
the court has no jurisdiction ove't the moneys—such as that they 

subject to foreign jurisdiction. Policies were exigible, Ivey 
v. Knox, 8 Ont. R. 635. Onus was on de fen dan t to shew that 
plaintifTs security sufficient to pay their debt, Månsons. Hauss, 
22 Gr. 276; Peny. v. Barker, 13 Ves. 205; Masurets. Mitche/l, 
16 Gr. 435.

As to necessity for cestuis que trustent being parties, Leacock 
v. Chambers, 3 Man. L.

be
int<

the
in

there may be whyreason
1! ' Eas

the11 rem

A
deci
atta
life

r insti
mor1V645-

, rrli/liams on Executors, 2013-2041 ;Executors are trustees,
Story's Equity, i 575; Re Marsden, 26 C'h. 1). 783; K nr on 
Jnjunctions, 451.i
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et sei]; 
)ocket- 
ere was 
Tavlor,

(aSthJuly, 1887.)
delivered the jiijgment of the court. (a)

suit in equity in which the plaintiff company seeks to 
have set aside and declared void

Killam, J. 

This is a

assignment by the defend- 
a"t Macdonnell to the defendant Morice of certain policies of 
Insurance upon the life of John M. Macdonnell, deceased, of 
whose estate the defendant Macdonnell is administratör, and to 
have it declared that the plaintiff company is entitled to priority 
in the administration of the assets of the deceased for certain 
mortgage moneys under a decree in a suit brought by the plain- 
tiff against the deceased in his lifetime.

Ihe suit brought against the deceased was an ordinary suit for 
foreclosure of a

an

;s must 
:o have 
is e<|ui- 

need 
mit/i v.w 
farding

placing 
1 Man. 

Ilock v. 
. C. P.

mortgage of certain lands made by the deceased 
to the plaintiff company, the bill alleging that the deceased 

pay the mortgage moneys and seeking a personal 
order against him for payment. A decree was taken out 
pnecipe in the ordinary short form, sirnply referring it to the 
master to make all necessary inquiries, take accounts, 
and take proceedings for redemption or foreclosure, hut 
taining no personal order upon the mortgagor for

covenanted to

;ecutors, 
e, Duke 
Bank of 

38g. 
nt to be

tax costs, 
: ron-

payment.
Subsequently, upon petition of the plaintiff, an order was made 
amending the decree by adding the following clause: “and 
that writs of fieri facias do forthwith issue out of this court 
against the above named defendant for the amount which may 
be found due to the plaintiffs by the defendant for principal, 
interest. and costs.” Under this decree as amended the master 
made a report, finding the surn of $8,587.76 due the plaintiff to 
the date of the report, and writs offieri facias were accordingly, 
in the lifetime of the deceased, issued to the Sheriff of the 

• Eastern Judicial District directing him to levy this

Story' s 
. Pipon, 
, 1 Tyr.

be why 
hat they 
ble, Ivey 
tew that 
. Hauss, 
Mitche/l,

amount of
the goods and chattels and the lands of the deceased, and these 
remained in force at the t i me of his death.

After taking out letters of administration of the estate of the 
deceased, and after procettflings had been taken by a creditor to 
attach the moneys payable under the insurance policies upon the 
life of the deceased, the 'defendant Macdonnell 
instrument by which lie purported to assign the policies and all 
monies payable under them to the defendant Morice in .trust to

executed anLeacock

pay[3-2041 ; 
Kerr on (ö) Present: Dubuc, Taylor, Killam, JJ.
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deceased namcd in a schedule atlached to 
hold t lie surplus (if any) for the defen-

certapi debts ol the 
the assignment, and to 
dant Macdonnell as administratör.

1

" the defendant Macdonnell I
The defendant Morice then gave to 

a novver of attorney to collect the moneys payahle under the 
Insurance policies, xvhich were then paid over to, Macdonnell, _ 

• Who still holds them. The attachment proceedmgs were ahan-

1

t
doned.

examined Snd the cause" heard before the 
of opinion that, under the decree 

was en-

t
- Witnesses were t:learned Chief ] ustice, who

in the original cause, as amended, the plaintiff cotnpany 
titled to the same priority in the administration of the estatepf 
the deceased as a judgment creditor, and made a decree so de- 
C.laring, and also declaring the assignment void as against the 
plaintiff, and ordering administration of the estate under the 
direction of the court. The defendants brought the cause 011 for 

rehearing in Hilary Term last.
that by the law of England introduced into this

province, judgment.creditors are entitled to priority in the ad
ministration of the estate of a deceased person, and also that a 
court of equity will enfortje .similar priority in respect of its de- 
crees for payment of money. Martin v. Martin, 1 Ves. Sr. 
211 ; Mason v. Williams, 2 Salk. 5°7 1 Seark v. Lane, 2 \ ern 
88; Härdig v. F\ i Vern. ,43; Morice v. The Bank of

\ !
; h

C

r n
d
tc
je1 It is clear
sl
otI ti.
It

:
»1

England, 2 Bro. P. C. 465.
' The decrees, hoftever, xvhich placed on the footing of 

final decrees in personam for pay-
i

111;
judgments in this respect .
men t of dcfinite suras of money. Astley v. Powis, i Ves. Sr. 
4qs ■ Perry v. Phillips, to Ves. 41 i Smith v. F.yles, 2 Atk. 386 ;

Earl of Darntey, 2 P- W. 621; Garner^v. Briggs, 6 
Martin, 1 Ves. Sr. 211.

; are

:ti(
c ll

B/igh v.
W. R. 378 ; Be/t's notc to Martin v. mi: jutamended does not order payment olIn this case the decree as 
any money. Probably the plaintiff was entitled to sucli a decree 
bllt what it obtained was one directing the issue of wnts requinng 
the sheriff to levy the sums to be found due by the master. Sucli , 

, a decree was wliolly impropen' flf a decree for payment had been 
made the plaintiff was, under the ordinary practice, entitled .to 
issue writs of fitri facias to enforc.e the payment. 1 his right 

be incident to the^ecree for payment and 110

itoit mc
the
in£
ani
of
ant

would, hoxvever,
1
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specific direction for their issue would be required. Instead 
however, of obtaining « decree in personam for payment the 
plamtiff obtained one authorizinga particular method of recovery 
only, and m my opinion that improper decree cannot be extended 
to give the plamtiff any greater relief than ils 
rant.

hed to 
defen-

ionnell 
ier the 
or.nell,

. . express words war-
ne plamtiff must rely on its writs of fieri facins and talte 

all its remedtes under them.
It does not appear that the policies of insurance were within 

the bailiwtck of the sheriff of the Eastern Judicial Uistrict at any 
t.me after issne of the writs, and it is unnecessary to consider whe- 
t ier the writs would create any lien upon them before actual sei- 
znre. I fail to see, however, that the plaintiff could under them 
have any claim to insurance moneys oollected in the Province of 
Quebec.

ore the 
: decree 
was en- 
;state oi' 
e so de- 
inst the 
ider the 
>e on for

t am, however, of opinion that the evidence shows the assign- 
ment to have been originaliy merely colorable, for the purpose of 
defeatmg the attempts of any hutsome proposed favored creditors 
to get,priority, while the fund was intended to be stii|, held sub- 
ject to the disposal among stich favored ones as the administratör 
should see fit and could even have been diverted to other credit
ors. 1 cannot find that it was ever placed in any different posi
tion with regard to the proposed ctsiuu que tnstent generally. 
It is i|u,te probable, however, that by subsequent transactions 
with some of these creditors charges were created in their favor 
upon the fund. This has not, however, been set up in the ans- 
wer and cannot well be detérmined in the absence of the credit- 
ors interested ; bul it

in to this 
i the ad- 
so that a 
>f its de- 
Ves. Sr.

, 2 Vem. 
Bank of

ooting of 
x for pay- 
i Ves. Sr. « 
\tk. 386;

6
>r. 211.

ayment of 
h adecree 
; requiring 
ter. Such 4 
t had been 
entitled »to 
This right ’ 
nt and no

inay form thfc subject of inquiry in the
master’s office.

The decree must be reversed in so far as it declares the plain- 
^tiff und'er a judgment.and execution to be entitled to a first 
charge on the estate of the late John Milnes Macdonell, liut it 
must be declared that the plaintiff is not entitled to rank as a 
judgment creditor of the deceased, but only as a specialty ,‘red- 
itor for the amount due under the covenant contained in its 
mortgage. TIkTisecond paragraph of the decree, declaring void 
the assignment of the insurance moneys must be limiled by add- 
ing after the words “ is void,” the words as between the defend * 
ants George M. Macdonell and James D. Morice, The portions 
of the decree directing administration of the estate under the 
authority of the fonrt and the referenres to the master for the

I
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purpose will stand, and there should be a reference to the master 
to inquire and State whether any and, if so, which of the credit- 
ors of the deceased are entitled to any lien or charge on the 
insurance moneys mentioned in the pleadings and to what 
amounts.

No costs of thé rehearing will be allowed to any party. Costs 
up to and inclusive of the hearing and of the injunction motion 
will be reserved until after the master shall have made his re])ort. , 
hi other respects the decree is confirmed.
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REG. v. BARNES. be:

onHaheas Corpus.—Conviction under Indian Ad of lkko.—De- 
fective Warrant of Commitment.

A warrant of CQmmitrilent must direct the goaler to receive and retain the 
prisoner otherwise it will be quashed,.

The prisoner, Amos Barnes, was convicted on 21st Feb, 
1885, by A. M. Muckle, J. P., and Indian Agent, for selling 
liquor to an Indian contrary to the provisions of the Indian 
Act of 1880, c. 28, s. 90.

The warrant of commitment was in the following form :—
Canada. Province of Manitoba. County of Lisgar.
'Po all or any of the constables or other peace officers in and 

for the Province of Manitoba and to the keeper of the Common 
Goal, at the City of Winnipeg, in the said Province of Manitoba:

Whereas Amos Barnes, late of Selkirk East, in the County of 
Lisgar, in the Provipce aforesaid, was on this day convicted be- 
fore the undersigned for that he did sell spirittious liqtior on 
Wednesday evening, the i8th inst., to Jfthn Richard Fielding, an 
Indian at East Selkirk, without a certificate from a medical man 

minister of religion, contrary to the form of the statute in
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such case made and provided. And it was thereby adjudged 
t hat the said Amos Barnes for such ofience should forfeitand pay 
the sum of #150 to be paid and applied according to law, and 
should pay to John McLeod, constahle, the stim of#i3forhis 
costs in that behalf, and it was thereby further adjudged that as 
fhe said several sums had not been paid the said Amos Barnes 
should be nnprisoned in theCommon Goal of the said Province, 
at Winnipeg, in the Province aforesaid, and there kept 
space of three months.

Given under my hand and seal this 21st day of February, A. 
IX 1885, at Claudeboye, in the Province aforesaid.

(Signed,)

tster
edit- *■

the
ivhat

(osts 
ition 
rart. ,

1
for the

A. M. Muckle, J. P.,
Indian Agent.

On the above warrant of commitment the prisoner 
mitted to the goal at Winnipeg.

Chestet Glass, counsel for the prisoner, obtained 
habeas corpus ad subjicemium and on the return to the same 
being read and filed, moved for the discharge of the prisoner 
011 the following amongst other grounds :

*• That tlle alleged warrant of-commitment contains no au- 
thority or command to the goäler to receive and keep the pris- 
oner, but is simply a recital of facts.

2. That it contains no provision for a release of the 
should the fine and costs be paid.

3. That the warrant is bad on its face and the prisoner is en- 
titled to his immediate discharge.

was com-

a writ of

De-

\ prisoner
'eb, 
ling 
dian

Authorities cited : Re Timsob, L. R. 5 Ex. 257 ; Re Reebee 
3 P. R. 270.

Re Slater & Wells, 9 L. J. O. S. 21.
Bacon Ab., title Habeas Corpus.
Paley on Conviction, p.p. 338, 34g, 410
J. A. M. Albins, Q.C., contra.
Iaylor, J. Held that the warrant of commitment was in- 

sufficient authority for the goaler to detain the prisoner. No 
mandatory words are used directing the keeper of the goal to re
ceive the prisoner into his custody, and there imprison and keep 
him for a specified time, unless or nntil the fine and costs 
paid, as is proper and usual in warrants of commitment.

Order made directing discharge of prisoner.
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: th(CURRAN v. CAREY.

Partnership suit.—Costs when assets insujficient.

ösually the costs- of a partnership suit are paid ouf of the assets; that is 
wliat remains of the partnership property nfter payment of dehts, includingthe 
balance due to any of the partners.

Where the assets are insufficient for the payment of costs then the deii- 
ciency must be borne by the partners in proportion to their share of the profits.

J. J. Ctirran, for plaintiff.
C. H. A Ilen, for defendant.

tio

i:

1
; of

del

Ha
/i

(.22nd March, 1887.)

Taylor, J.—This is a suit to'wind up the affairs ofa part
nership which was a few days ago heard upon. Further direc- 
tiöns, when a decree was made, for realizing the assets and 
paying the liabilities reported by the master. The costs of a 
particular issue, raised by the defendant’s answer and by the 
consent decree referred to the master, were ordered to be paid 
by the defendant, the master having found against his con- 
tention. The other costs were ordered to be paid out of the as
sets, and the balance, if any, divided between the parties ac- 
cording to the findings in the report.

The plaintiff has drawn up the decree inser ting a clause that 
the pårty to whom any balance may be due shall be at liber- 
ty to issue writs of execution against the goods, chattels,o lands 
and tenements of the other party who may be found indebted.

To this the defendant objects, and the minutes have been 
spöken to. The reason alleged for inserting such a clause is, |hat 
the assets will not after payment of other liabilities be sufficient 
to pay the costs. Both parties admit this to be the case.

The question which has to be disposed of is, how is the pay
ment of costs to be provided for, when they are ordered, to be 
paid out of partnership assets, and the assets are not sufficient to 
pay them ?

In partnership suits the general rule as to costs is the same 
as that which pre vails in other suits for administration ofan es-
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la|c, they are payable out of the assets, * thu assets meaning 
wliat remains of the partnership property after the payment of 
all the partnership debts, including the balance due to any of 
the partners. If the assets are insuflicient for payment of the 
eosts,. then such costs must be borne by the raftners in 
tion tö .théir shares in the profits.

:
0

prupor-
M

Austia s. Jackson, 11 Ch. Div, 942. note. That ease wasde- 
cided by Jessel, M. R., who said : “ When all the debts have
been thus paid, tliere being no joint assets out of which the 
of the action can be paid, the aggregate costs of the plaintiff and 
"defendant ought to be paid equally by the plaintiff and defend- 
ant," This d,écision was approved of and followed by V. C. 
Hall in Potters. Jachon, 13 Ch. Div. 845.

The rule so plainly laid down by Sir George Jessel should be 
toliowed in the present ease. ■ The clause 6 as it stands in' the 
decree should be struck out and another framed providing for 
the total aniount of the party and pady costs of both parties being ' 
ascertained, that the plaintiff or defendant, as the ease may be, 
must pay to the defendant or plaintiff the difference between 
moiety of the total .aniount of the party and party costs, and his 
own party and party costs. See Auslin v. Jackson, 11 Ch. Div.- 
P- 944-
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McDonald v. dkacon.

(In Appeai..)

Affidavit of service of specially endorsed writ.

A11 iitlidavit of service stated that the deponent had served defendant with a . 
copy of the writ annexed to the affidavit, upon which, as also upon the copy 
served was endorsed, “ a notice of the name and residence of the attorne^y 
whoni the said writ was issued, and Englisli notice of clåim, particulars f>f 
claim, and notice in case of non-appearance of said defendant according to the 
stat ute in that case made and provided.” The writ annexed to the affidavit 
was specially endorsed.
//t'/<Z, That there was sufiicient pmof that the copy served was also specially 

endorsed.

: for
a b
A
of

1 He

This Vas an appeai from an order made by Ryan, Co.J., under 
sictic^l 34 of “ The Queen’s Bench Act, 1885, “ allowing the 
plaintifT to sign final judgment.

coi
lic
beiOne of the objections to the order was, that no evidence of the 

defendant having been served with a specially endorsed writ had 
been given upon the application. There was produced before 
the lcarned judge a writ of summons bearing a special endorse- 
ment. To that writ was annexed an affidavit of service in which 
the deponent swore that he served the defendant with the writ 
upon which as also on the copy served was endorsed “ a notice 
of the name and residence of the attorney by whom the said writ 

issued, and English notice of claim, particulars of claim, and

the
161

Me;

; api
! hisft

1
Citwas

notice in case of non-appearance of said defendant, according to 
the statute in such case made and provided.”

suc

MaA. Monkman, for the appellant.
4$

/. A. M. Aikins, Q.C., for the respondent.
Per. Cur. The statute has been construed as requiring evid- 

to be given that the defendant was served with a specially

j.
is n

endorsed writ, but the production of th|e writ with an affidavit of 
service in the accustomed form, and which has always been 
regarded as sufficicnt for the purpose of allowing a plaintiff to 
sign final judgment on default in appearance to a specially 
endorsed writ, is sufiicient.
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„ . WISHART v. THE CITY OF BRANDON.

(lN AfPEAL.)

Municipal Corporation.—Liability for arrest made by police.

T he charter of the tlefendatlls provided for the a^Ktintmetit of n police 
force, the members to be appointed %, and hold office during the pleatmre of. 
a board of police commissioners. The defendants provided the pay of the men. 
A tnember of the force arrested the plaintiff for an aileged breach of n hy-law 
of the defendants.

ffeld, In an action for assault and false imprisonment, that the defendanlN 
were not liable.

Action for tnalicious arrest. Verdict for plaintiff for #50.

H. M. Howell, Q.G,, for defendants. When a municipal 
Corporation appoints an officer as a policeman to perform a pub- 
lic duty, from which the Corporation acquires no emoluments or 
benefit, but the duty is one simply for the benefit of the public, 
the Corporation is not liable, Maxmillian v. Mayor, 62 N. Y. 
165 ; Butterick v. Lowell, 83 Mass. \-\ip-Kimball 1. Boston, 83 
Mass. 417; McSorley v. St. John, 6 Stfp. C. R. 563. A foreman 
appointed and contrdlled by the city is not such an agent as by 
his torts would make the city responsible on the principle of 
respondeat superior, Hafford v. New Bedford, 82 Mass. 297.

If the act complained of is ultra vires, the Corporation, the 
City, is not liable for the act of the servant, nor can there be 
such ratification as will make the Corporation liable, Emerson v. 
Niagara Navigation Co.. 2 Ont. 534; Anthony v. Adams, 42 
Mass. 284; Albany v. Cunliff, 2 N. Y. 165 ; IVi/son v. Barker,
4 B. & Ad. 615.

N. F. Hagel, Q. C., for plaintiff. A Corporation in the States 
is not liable, because it has no control over the officer, exeept to 
appoint him, but in Manitoba the city has control over the offi
cers, besides appointing them. As to ratification, see IVilson v. 
Winnipcg, 4 Man. L. R. 193; Brice on Ultra vires, 472. The 
verdict should be maintained; the following cases support the
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con ten tion of the plaintiff, Buffalo Turnpike Co. v. C//y of 
Buffalo, 58 N. Y. 639 ; Thayer v. Boston, 36 Mass. 511.

C251/1 June, /&?7.)

Tavlor, J., delivered the judgment of the court. (<z)

The plaintiff sues the defendants the Corporation of the. City 
of Brandon, for assault and false imprisonment, the declaration 
containing txvo counts, the first, alleging that tjie defendants 
assaulted and imprisoned the plaintiff; the second, that by their 
ser van t they assaulted the plaintiff and imprisoned him in a police 
station. The only plea upon the record is, not guilty. Ät the 
trial before my brother Killam with a jury, the plaintiff had a 
verdict of $50, leave being reserved to the defendants to move 
for auionsuit.

The defendants have accordingly moved to set aside the ver
dict and to en ter a nonsuit or a verdict for the defendants on 
the grounds that the verdict is against law and evidence and the 
weight of evidence ; that the leamfed judge should have directed 

nonsuit to be entered, as the defendants were and are not liable 
or responsiblefor the unauthorized or the unlawful act complained 
of, committed by the alleged police officer or constable, though 
done “ colore officii,” (even if he were in the employment of the 
defendants), he having exceeded the seope of his authority, the 
principal cannot be liable when the agent did that whi^y^öuld 
be ultra vires the principal, that it was not shown on the trial 
that the said alleged police officer or constable was ever or at the 
time of the committing of the grievances complained of, a ser- 
vant or in the employment of the defendan%- 
defendants, a municipal Corporation are not liable for the wrong- 
ful aets or assaults of a police constable aeting or purport ing to 
act in the discharge of his duty as the officer is appointed to dis- 
charge a public duty in which the public alone is interested.

Upon the argumpnt in Term, counsel for the defendants admit- 
ted, that the act of the constable in arresting the plaintiff wasK 
unjustifiable, and that if there is a cause of action against the 
defendants, the damages given by the jury are not excessive.

From the evidence it appears that the plaintiff, who resides in 
the City ofJVinnipeg,wasat Brandon onbusiness, and late one even -
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"My of ing vvhen lie was standing in front ofa hotel the constable canfenp 

and said to the hotel keeper, who was one of the party, “This is 
a nice hour of the night to be closing house. 
keeper making so me reply the constable threatened to run him 
in, when the plaintiff said to him he did not think he had any 
•snch authority. Thereupon the constable said to the plaintiff 
you are drunk, put his band on his shoulder arrested him, took 
him to the police station, searched him, taking his watch and 
money from him, and locking him up all night. Next day he 
was brought before the mayor sitting at the Police Court, when 
the case was adjourned until the next day, the plaintiff being 
allowed to go at larg; on depositing #20 as bail. At two o’clöck 
011 the same day, however, the case was proceeded with, when 
the c haffa against the plaintiff was dismissed.

On the hotel7-)

e. City 
iration 
ndants 
r their 
police 
At the 
had a 
move

s

The plaintifTs arrest is alleged to have been made under a 
by-law of the City of Brandon which, as amended by a subse- 
quent by-law, provides that, “ Every vagrant, mendicant 
son found drunk

ic ver- 
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wrong- 
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disorderly or drunk and disorderly in any 

Street, &c., shall be liable to the penalties provided foron infrac- 
tion of this by-law." By the charter of the City of Brandon, 
section 101 sub-section 9, the Corporation were given power to 
make by-laws “ For restraining and punishing vagran ts, mendi- 
cants and persons found drunk or disorderly in any Street, high- 
way or public place.” The constable who arrested the plaintiff 
was appointed by the council on the isth of March, 1886, “ for 
one month 011 trial,” but at the time of the arrest the iyth of 
May, 1886, he was acting as a constable and wgs in uniform. 
The question as to his authority was not inuch argued, the main 
ground taken for the defendants being that the defendants 
not be held liable for his wrongful acts. To decide this the 
question to be considered is, was he the servant or agent of the 
Corporation ?

can-

d.
admit- 

:iff was 
nst the

No case can be found in England or in Ontario in which such 
an action as the present has been brought against a municipal 
Corporation. McSor/eyv. The Mayor of St. John, 5 Sup. C. R. 
559, was a case in which the plaintiff was arrested forve. nonpay-
ment of money to the City, in respect of an assessment. The 
City were directly interested and the Corporation had clearly 
adopted the illegal act as their own by receiving and retaining 
the money paid and authorizing the plaintifTs discharge from

ides in 
leeven-
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custody only after the money had bcen paid. In Wilson v. 
Winnipeg, 4 Man. L. R. 193, the mayor in causing the plaintiff’s 
arrest was actTngm a matter which affected the funds or pro- 
perty of the city. So Moggs v. Winnipeg, not reported, was a 

in which the arrest of the plaintiff was hy a person placed 
in charge of a bridge, the property of the City, and the cause 
of the arrest was alleged miscondtict widi reference to such 
pioperty.

The cases of Eastcrn Counties Railway Co. v. Broom, 6 Ex. 
314; Goffv. Great Northern Railway Co. 3 El. & El. 672 ; 
Moore v. Metropolitan Railway Co., L. R. 8 Q. B. 36, andother 
similar cases are all cases in which the question was discussed as* 
to the liability of a Corporation for the acts of persons employed 
by the Corporation to protect its property and private interests.

The question raised in this case has frequently corne hefore the 
cotirls of the United States, and there the weight of authority is 
in favor of the nonliability of the Corporation. Two cases Buffalo 
b- Turnpike Co. v. Buffalo, 58 N. Y. 619, and Thayer v. Boston, 
36 Mass. 511, were cited by counsel for the plaintiff and relied 

npporting the contrary opinion. Biiffa/o'år lurnpikf Co. 
v. Buffalo, was a case in which the plaintiffs were owners of a 
toll bridge over a creek within the City. The City council for 
the purpose of carrying out a project for the enlargement of the 
creek, which was undefctheir jurisdiction as a comrnon highway, 

permit the passage of vessels, 13irected the Street commis- 
sioners to remove the bridge unless the plaintiffs removed it within 

limited timg. Afterwards they caused a notice to be served
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a
upon the plaintiffs, requiring them tp construct a draw on their 
bridge. This not -being done, thé douncil passed a resolution for 
carrying out the proposed enlargement project, acting under 
which the Street commissioners proceeded to alter and move the 
bridge, doing the work so carelessly that it was thrown down and 
destroyed. The work having been done by agents of the 
poration expressly authdrized to do the act, the Corporation 
held liable. In Thayer v. Boston, the Corporation were held 
liable in damages for special damage sustained by the plaintiffs 
through an obstruetion of a highway, the damage having been 
done “ to the plaintiffs in their States, by the officers of the City 
having authority over the streets and highways of the City, by 
acts which they professed to do by virtue of their offices, and for

cor-
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ntiff’s 
r pro- 
was a 

placed 
cause 

> such

and benefit of the City.” These cases are widely difler- * 
en t from such a case as the present.

The reason given for Holding the Corporation not liable is, fhat 
though a constabie may be appointéd by the Corporation, yef in 
discharging his duty he is acting not in 
poration, but of the public at large.

this subject was thus stated by Chief Justice Bigelow 
in Hafford v. New Bed/ord, 82 Mass. 290, “ Where a municipai 
Corporation elects or appoints an officer, in obedience to an act 
° the leg'slature, to perform a public service, in which the city 
or town has no particular interest, and from which it derives 
special benefit or advantage in its corporate capacity, but which 
it is bound to see performed in pursuance ofa duty imposed by 
.’ for the gen«al welfare of the inhabitants or of the commu- 

nity, such officer cannot be regarded as a servant or agent for 
whose negligence or want of skill in the performance of his duties 
a town or city can be held liable. The same doctrine was laid 
down in Maxmilhcm v. May or, &-v. of New York, 62 N. Y. ,60 
where it was held that where power is entrusted to a municipai 

Corporation as one of the political divisions of the state, and is 
conferred not for the immediate benefit of the municipality, but 
as a means to the exercise of the sovereign power for the benefit 
ofall citizens, the Corporation is not liable for user, nor for mis- 
user by the public agents. Where the duties imposed upon 
mumcipahties are of the class just mentioned, it was said, “They 
are generally to be performed by officers who, though deriving 
their appointment from the Corporation itself, through the nom- 
1 nation of some of its executive agents, by a power devolved 
thereon as a convenient mode of exercising a function ofgovern- 
ment, are yet the officers, and hence the servants of the public at 
large. They have powers and.perform duties for the benefit ofall 
the citizens, and are not under the control of the municipality 
which has no benefit in its corporate capacity from the perfor
mance thereof. They are not then the agents or servants of the 
municipai Corporation, but are public officers, agents or servants, 
of the public at large, and the Corporation is not responsible for 
their acts or omissions.”

In the (We just quoted from, the expression is used that the 
officers “åre not under the control of the municipality,” and it 
was argued hy counsel for the plaintiff, that in the United State

the use

the interest of the cor-
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Vmunicipal cdrporations have no control over constables exccpt 
théir appointment, while the City of Brandon has entire control 
over them and that therein lay the difference as to liability. se

nc, The charter of the City of Brandon in section 123 and several . 
following sections, provides for the appointment of a police force.
It is to consist of a chief constable and as many constables and 
Other officers as the council rnay from time to time deem ne^ps- 

The members of the force are to be appointed and hold

C.
an
Ii
diisary.

office during pleasure of the board of police commissioners; 
that board is to make regulations for the government of the force, 
and the council is to provide for the payment of the members of 

But it is not the absence of control oveffuch a force

en
en
thi
forthat force.

which relieves a,Corporation from liability, nor does the having 
sucli control render it liable. In Hafford v. New Bedford, 

already referred to and in which the Corporation were held not 
liable for the acts of members of the Fire department, the Cor
poration had power to establish such a department ånd by the 
statute, “The said city council shall have authority to1 make such 
provisions in regard to the time and mode of appointment and 
the occasion and mode of removal of eitlier such officers or mem
bers, to make such reqiiisitions in respect of their qualification 
and period of service, to define their office and duties to fix and 
pay such compensation for their services apA in general to make 
such regulations in regard to their conduct and government as 
they shall deem expedient.” So in Elliott v. Philadelphia, 75 
Penn. St. 347, in which the Corporation were held not liable for 
the act of a constable which resulted in a horse being killed, the 
city had the appointment and control of the police force. 
According to Mr. Dillon in his work on Municipal Corporations, 

it is only when the ap@*intment and control of the force rest 
with the Corporation and the duties they are to discharge are for 
the peculiar benefit of the Corporation that the latter can be made 
liable. He thus States his view of the law in section 974, “ If the 
Corporation appoints or elects them, and can control them in the 
discharge of their duties, can hold them responsible for the man

in which they discharge their trust, and if those duties reläte 
to the exercise of corporate powers and arenor the peculiar benefit 
of the Corporation in its local or special interest, they may be 
justly regarded as its agents or servants, and the maxim respond- 
eat supcrior applies.”
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It was also sought to hold the defendants liable because the 
constable when he arrested the plaintiff was enforcing, or profes- 
sed to be enforcing, a by-law of the City, but that seems to make 
no difference. In Butterick v. Lowell, 83 Mass. 172, Bigeloiv, 
C.J., after laying down the law as to the liability of thedefend- 
ants, in language much the same as that which he made use of in 
If.ford v'Ntw proceeded to say, < ‘ Nor does it make any
difference that the acts comptained of were done in an attempt to 
enforce an ordnance or by-law of the City: The authority to 
enact by-laws is delegated to the city by the sovereign power, and 
the exercise of the authority gives to such enactments the same 
force and effect as if tliey had been passed directly by the legis- 
lature. They are public laws of a local and limited operation, 
designed to secure good order, and to provide for the welfare and 
comfort of the inhabitants. In their enforcement therefore 
police officers ay in their public capacity, and not as the agents 
or servants of the city.”
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That the mayor was the presiding magistrate at the Poflfce Court, 
when the,plaintiff was brought up in custody, cannot beregarded 

any ratification or adoption, by the defendants, of the act of the 
constable in arresting him.

We approve of the law laid down in the American authorities 
holding the Corporation not liable in such a case as the present. 
The defendants' motion to set aside the verdict for the plaintiff 
and to en ter a nonsuit should be granted with costs.

, Verdict forplaintiff set asiiie and
nonsuit entered.
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FOOTK v. MUNICIPALITY OF BLANCHARU.

tc
(In Appeai..)

til
Distress for taxes.—Demand.—Pleading.

The defendanfs treasurer served a demand for payment of taxes, upon the 
plaintiff, in the form set out below. A portion of the total amount deinanded 
was not properly chargeable; but one of the items,, viz., the taxes for 1884 
was legally due, and appeared separately and clearly specified.

Held, 1. That there was no sufficient demand, even for the 1884 taxes.
2. j If the demand could have been sustained, a seizure and sale for the

whole amount would have given the plaintiff an action for exces- 
sive seizure and sale only.

3. Justification for trespass, in such a ca se, must be pleaded.

J. S. Ewart, Q.C., for plaintiff.
Justification was not open to the defendants upon the pleadings, 

McCarthy v. Shaw, 8 U. C. L. J. 49; Campbell v. Elma, 13 U. 
C. C. P. 296; G. IV. R. v. Rogers, 27 U. C. Q. B. 214; 29 
U. C. Q. B. 245.

If defendants sell for too much the seizure becomes a traspass, 
ab initio, Six Carpenters' case ; Hoover v. Craig, 12 Ont. App. 
R. 72. The seizure conld only be justified if there were asuflv 
cient demand, and there could be none such if the amount were 
improper, Municipal Statutes, 1884 s. 267, 262; Flanagan v. 
Elliott, 22 U. C. L. J. 278 ; Street v. Fogul, 32 U. C. Q. B. 119 ; 
McXiill v. langton, 9 U. C. Q. B. 91; Jrwin v. Harrington, 12 
Gr. 179. It is only the assessment that supports the distress and 
legal assessment must first be shown.
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N. F. Hagel. Q.C., for defendants.
Excess in amount does not make a trespass a/t initio, un less the 

rorrect amount is tendered. Cotter v. Suther/and, 18 U. C. C. P.
. By

loc
1 • 357, shows an assessment may be made for a whole year, jf the 

party, owner, has lands for part only.
(re,
to 1

(281/1 July, 1887.)
Killam, J.—I am of opinion that the learncd Chief Justicewas 

wrong in admittingtheevidence in justification of the seizure, with-
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out a special plea; but I agree tlmt the defewdant can liaVe the plea 
added if the evidence supports it, the case appearing to ha ve been 
fully tried upon the merits, to the extent of establishing the 
position of the parties when this action was begun.

I am of opinion that the evidence failed to establish

real

any taxes
to be payable for the year 1882, and that there was included in 
the sum for wliich the plaintifTs goods were seized, one amount 
for which the defendanfs collector had no right to make either 
demand or distress.

inded
1884

Iagreeentirely with theprincipleadopted in CorbeUy. Johnson, 
ri U. C. C. P. 317, that when taxes are properly imposed and 
demand made for them so as to entitle a collector to distrain, the 
distress is not made illegal by lieing made not only for these taxes 
but also for additional sums for which there is no right to distrain. 
It is merely an application of the well known principle that a 
party having a right to take another’s goods does not lose his 
right to justify for good cause by having assigned, another ground 
which really gives no such right. This view is supported by The 
Gorerntr, &■{. of Bristol v. Wait, 1 A. & E: 264. Ofcoursea 
sale of a greater quaritity of goods than would be sufficient for 
payment of the taxes actually due, would give a right of action, 
as well as the seizure in the first instance of an excessive quantity, 
but no sufch question arises here as the goods did not realize the 
amount admittedly payable.

exces-

I
ings, 
3U. 
; 29

ipass, 
App. 
suflv 
were 
m v. 
119 ; 
rt> 12 
is and

After some provisions regulating the mode of tnaking up the 
collector’s roll, the statute, 47 Vic. c. ri, s. 258, provides that, 
“ Tke said tax roll shall also have a column in which shall be 
entered any arrears of taxes due on or in respect of any land' or 
other property in the municipality, and said arrears shall be set 
down opposite the name of the person, or in the nönresident roll 
opposite the land to be liable therefor; and these arrears of taxes 
shall be such as shall have been furnished to the clerk of the said 
municipality by the treasurer of the judicial district board,” &c. 
Uy sectiot! 260, “ As soon as the said tax roll is completed, the 
local treasurer shall, with #11 due despatch, transmit by mail 
(registered), a notice containing a statement and demand of taxes 
to each person whose name appears 011 said roll, or to the 
of such person if he knows the address of such

ss the
C. P. 
if the

agent0
person pr agent, 

and such statement and demand shall mention the time when 
such taxes are required to be paid, and when the

:e was 
with- perc|ntages
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herein mentioned shall be allowed and charged.” And by sec- 
tion 262,In case any person resident in the municipality, or 
xvho being a nonresident shall have required his name to be 
placed on said roll, and xvho personally, or by his duly aulhor- 
ized agent, shall have been served xvith or shall have received 
such statement, neglects to pay his taxes for thirty days after such 
demand, as aforesaid, the treasurer may by himself or his agent 
levy the same with costs by distress and sale of the goods of the 
person xvho ought to pay the same,” &c.

The,notice given the plaintiff was as follows:—
“ Take notice that your taxes for the year #

1884, upon N. W. 18 Tp. 14 R. 22 
1882 and 1883

l

c
1
l$44-
s
11 $15.01Amounting to

* are payable on or before the ist day of December, 1884. A 
rebate of five (5) per cent., will be allowed if paid on or before 
the above date. If not so paid five (5) per cent. will beiadded 

Percentage allowed only on the taxes for 1884.”

I

to your taxes.
The $10.60 given in the notice as for the years 1882 and 1883, 

the amount of arrears furnished by the treasurer of the judi 
cial district board and was really made up as follows

V V!
: 1

xvas

P$6.89School and municipal rate for 1883...............................
• Amount added under a special resolution of the council 

of the mitnicipality for expenses of a previous seizure 
and advertisements for sale for taxes of 1882 and 1883 2.75

• ' . 96
. . $10.60

b
h
h

Interest . . y
Total . .
There had been a seizure made for the taxes„of 1883, but the 

sum of $2.75 was charged by the

ti
st

goods were not sold and the 
former collector for expenses of it. If that seizure were proper 
there might be room for the contention that it amounted to a 
satisfaction of the arrears, but that question need not now be 
discussed. At any rate it is clear that there was 110 right to dis- 
train subsequently on other goods for such expenses, or even to 
collect them otherwise than out of the goods in the seizure ol 
which the expenses were incurred. It is then apparent that in 
the $to 60, was included at least $2.75 not properly chargeable.

It was suggested but not strenuously argued that the collection 
rtf the whole $to.6o was warranted, because that was the
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of arrears stated by the treasurer df the Judicial District Board. 
I am

sec-
clearly of opinion t hat this cannot justify the demand of and 

distress for the amount. The
V, or 
o be 
thor- 
eived 
such 

agent 
if the

property owner can never have 
been in ten ded to be made liable in this way, by any errors of 
the municipal officers, to have his goods seized for c harges that 
should not be imposed. All the proceedings are tkken without 
his intervention or privity, and being in derogation of his rights 
of property they must be strictly warranted throughout.

is t lien the demand sufficient to justify a distress for the 
of 1884? In my opinion it is not. It is true that the^amount 
payable for the taxes of 1884, is separately and clearly spe^ified, 
but, I take it that the sum demanded is $15.01 
sum with a deduction of five

taxes

$44i
10.60

or rather that
per cent. on $4.41, if paid by 

December ist or the addition of such five per cent. if payment 
should not be made before that date.

15.01 
A

jefore
added
884.”
1883,
judi

In Hurrellv. Wink, 8 Taunt. 369, it is stated that the 
lield “ that the party rated is entitled to a precise demand of the 
sum actually due for the poor rate previously to the issue of the 

T warrant of distress.” And in the report of the same case in 2

court

Moore 419, Gibbs, C.J., is stated to have said that “ in this case 
it was necessary that the actually tjjie from the plaintiff for 
poor rates should be demanded previous to the levy and that it 
was distinguishable from a distress fer rent; that whatever miglit 
be due as the amount of rent might be distrained and although 
larger sum were distrained for than was actually due that the 
lesser might still be supported, as if a distress were made for three • 
years rent änd two only were due, still the avowant was entitled 
to recover

sum

$6.89

■ Ia
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for the two. So, ifa person bring an action for goods 
sold and delivered to the amount of ^100, still he may only be\ 
entitled to recover ^40. But in neither of these cases is a jjrc 
cise and previous demand necessary as here, where the party dis
trained on is entitled to know what sum is actually due for poor- 
rates previous to the issuing of the warrant under which the levy 
is made.”

The distinction taken in Corbett v. Johnston, between 
under the Ontario Municipal Act and the English cases does not 
apply here. The demand was correct in that case. The diffi- 
culty I now refer to did not there arise. It seems quite as neces- 
ary that there should be a precise demand of the proper 
before a levy under our statute, as under the English statute

ryses

amount
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before the issue of the warrant. The statement showing how the t 
amount demanded is made up, cannot in my opinion, make the 
demand the less one dernand of the wholc exeessive amount; 
though having demanded the proper amount the coilector may 
well, requiring no warrant hcre, rely on the entries in his roll of 
the proper amounts to justify a seizure for these amounts.

In Squirc v. Mooney, 30 U. C. Q. B. 531, the distinction is 
not adverted to,' and the precise nature of the demand is not 
referred to. The question that was raised as to a demand appears 
to have been whether there was stifficient proof of any demand, 
and not whether a demand made was insufficient on aecount of 
the including of an amount not chargeabie.

In my opinion, then, the seizure cannot be justified and a rule 
shotild 'go, pursuant to thé leave reserved, setting aside the 
diet for the defendant and entering a verdict for the plaintiff fot 
the value of the goods seized $15.60, plaintiff to have costs o(f 
application and certificate to prevent set off of full costs.

* Dubuc and Taylor, JJ. eoneurred.
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m CLEAVKk v. MUN1C1PAL1TY OF B LAN CH ARD.

(In Apveal.)

New trial.— Verdict under £20.

A new trial will not be granted, on the ground that the \jéyiÉtVras ngainst 
the weight of evidence, where the verdict is under £20. v

/. S. Ewart, Q.C., for plaintiff.

N. F. Hagel, Q. C , for defendant.

Taylor, J., delivered thé^jud^ment of the court:—(a)

(a) Present: Dubuc, Taylor, Killam, JJ.
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CLEAVEK V. MUNIC1PALITY OF. IV. BLANQHARD.

i he plaintiff sues the Municipality of Blanchard for an illegal 
seizure of his goods for tam. The case was tried by a jury who 
gave a verdict in the plaintiflfs favor for *25. The defendant 
novv moves for a nevv trial.

465.

the *
the

t
int;

may 
ll of 1 he declaration contains one countj trespass tö goods, and 

there are two pleas not guilty and not possessed.
n is 
not ‘ 
ears 
md, 
t of

The defence upon which the defendants rely is, that the goods 
- were never seized for taxes, but that the plaintiff by a private 

arrangemdtit with Miller the secretary-treigurer of the Munici- 
' , Pf1P'edged them with him. he payinfthe taxes, and that 

afterwards, the advance not bcing repjtfi, Miller sold theni to 
repay himself. A t the trial the defei
the learned Chief justice, insisted nUre/yiifg'"! 'ttedlfencJ 

alone. lhe Chief Justice toid the jury -• They put themselves 
upon this one cpiestion, was the barg\in made 
find that the bargam 
ants.”

rule
vcr- 
* fo t

or not? If you 
made then yottmiust find for the defend- 

As the jury brought in a verdict 
^ have plainly found this question again st 

evidence as

was

or the plaintiff, they 
he defendants. The 

to is conflicting. (The learned jtjjjge thérediscussed 
it at sorne length.)

t

-N fer^it is only a question of the weight of evidence, and the 
jury have determined in favo'ur of the plaintiff. We verdict is 
for #25 only, so the case plainly falls within the rule that a new 
trial will not be granted on the ground that the verdict is against 
the weight of evidence when the verdict is under ^20. Injonts 
v.\Pa!e, 9 Prtce 591, where counsel 011 showing cause submitted 
that the Court would not entertajn the application, the rule in 
the other courts being, that nnless the subject matter in dispute 
was above ^20, a new trial would not be granted, it is said, The 
Court after much hesitation, doubting whether the rule 
wasmerelyone ofpractice and founded on an order of court 
obtained in the Exchequer of Pleas, at length allowed the preli- 
minary objection and discharged the rule.

which

„ t , - In Bevan v. Jones,
2 1 “ J. 204, the court followed the same course.

In Sowellv. Champion, 6A.&E. 407, Lord Denmansaid, that 
mconvemence in a particular case ought not to make the Court 
depart from the regulation which had been laid down in cases 
where the damages fall below /20. So in Arthur v. Barton, 6 
M. & W. 138, where the verdict of the jury

under £20,was
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I.ord Abinger, G.B., said, “ We should not, even if we doubted 
as to the propriety of their conclusion, interfere to grant 
trial.” '1’his rule does not appear to have been departed from, 
as counsel snggested it had been, since the provision of the Com- 

Law Procedure Acf, that, “ When a new trial is granted on

tv 1
■ ha

wt

up
the ground that the verdict was against evidence, the costs of the 
first trial shall abide the event, unless the court shall otherwise 
order." This contention was raised in Hawkins v. Alder, 18 C. . 
B. 640, bnt Willes, J. said, “ I do not think the 17 & 18 Vic. c. 
125, s. 44, has altered the rule upon which the courts haye sö 
many years acted, in refusing to grant a new trial on the ground 
of the verdict being'against evidence, where the damages are 
under ^"20.” In Bransdon v. Didsbury, 9. Dowl. 199. 
the amcjttnt of the verdict was ^8 and a new trial was moved for 

the ground that the evidence had taken the defendant by sur- 
prise, a rule was refused, Lord Denman, C.J,, saying, “'Such a 

as the present comes xvithin the spirit of the rule adopted by

1

on

case
thfc courts as to new trials, where the motion is made, on the
giound of the verdict being against evidence, and the amount of 
the damages is less than £20. I think therefore that there should 
be 110 rule, where the verdict amounts to so low a sum, unless 
fraud or practice on the part of the plaintiff is shewn.” In the 
report of the same case, 12 A. & E. 631, his lordship is said to 
have added, “ If there be no rule already in such a case, we ought 

to establish one.” This case was followed in Watts v. Sheriff

U|

By

tiow
of Herts, 5 Jur. 1009. In Allum v. Boultbee, 9 Ex. 738, where 
the damages were only ^£io, a new trial was granted, the major- 
iry of the court considering that the evidence before thern of 
misconduct on the part of one of the jurors, took the case out of 
the ordinary rule. Martin, B , dissented, being of opinion, that 

in such a case the rule should prevail. The rule was tfcted 

in this Court in Bonneau v. Berard, Mich. T. 1884, and

I
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4th c 
defen 
011 th 
be dcupon

the defendanfs rule discharged, the verdict not being perverse, 
and there being no exception to the judge’s charge.

At
impot 
Ves. : 
the pt 
the R 
rule tl 
would 
excepl

The first plea denies only the taking of the goods by the defend- 
That they were taken by Miller is proved, his authority toants.

seize and sell for nonpayment of taxes is proved by the by-laxv 
put in evidence, and the collector’s rolls, which xvere his xvarrant, 
have been proved. The second plea is disproved.

\

?
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T d.fe'Tnts havin8 ekcted to stand upon the ouestion ><jfher the plamtiff made a bargain with Miller or not, and that
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(In Equity.)

Motion to vary minutes.

Äsrarsi-* •* ............... ..

By a judgment an indulgence was erantecl unn» noumAna f
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the
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{37th May, ,887.)
athofVLM’ JrTh,e minUtCS 0f the order made by me on the 
4th of May, have been spöken to at the instance ofsome of the
defendants fhe variation which it is sought to make is oppos d 
on tlie part of the plamtiff, as being something beyond wha, 
be done upon a motion to speak to minutes.

At one time it

ean

have been permitted to raise

the Rolls, S.r George Jessel, a most eminent judge, laiddown the 
rule that upon a motion to vary the minutes the only ,plestion he 
would permit to be argued was, ^hat 
except in cases where both parties

seems to 
important questions upon such very

1énd- 
ty to 
-law 
rant, i

the actual »tder made, 
addition being

was
consent to an

J
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made, or where it eannot be ascertained what order was pro- 
■ nounced in which case the matter would be allowed to be put in 

the paper and reargued.
The question raised on the present case is, however, one wh.ch 

I have no doubtgan be raised on such a motton. When dispos- 
ing of the motion before me, on the 4* of May, l granted the 
plaintiff as an indulgence that the hearing should be opened, he 
expression used being that upon payment o( the costs of the 
petition and of the costs of the day, the pla.nt.ff ahould be at 

liberty, &c.
[ certainl)'5 in ter 

order for the payn 
drawn up.

’ madeteforethe referee to postpone the hearing which>e 

adjourned to come before me when the case was called for hear- 
The vase was before me on I think two days at the March 

sittings, and on the taxation of the costs of the then proceedmgs, 
that'counsel attended upon two days, shouldl be taken n to 
account. If it is necessary to give in the ordér directmns to the 
taxing master on such a matter, the order may be so expressed as 
t0 show this. 1 give no costs of the present motron.

X

sts and the order should be so

also entitled to the costs of the motionare
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U’DONOHUE v. FRASER.

(In Ai-i-eal.)

County Court.—Countcrclaim.—-Jurisdiction under power to 
tidminister according to equity and good conscience.

Action upon a note given for a binding machine. Countcrclaim for 
pcrformancc of an agreemcnt to furnish rcpairs. By the written contract pro- 
vision was made for the ense ol defeetive portions of the machine. 
ence did not support a case under the written contract, and the agent who was 
alleged to ha ve made the verbal agreemenl hatl no power to do so.
Udd, 1. That under Con. Stat. Man. c. 34, s. 41, authorizing «j„ any

not espressly provided for,” the application of “ the law and the 
general principles of procedure or praclice in the Court of Queen’s 
Bench,” the County Court had jurisdiction to consider 
claim sounding in damages.

2. I hat the defendant having no.right acknowledged hy the principles 
of either law or equity, the judge of the County Court had no 
power to award him damages under the Act, authorizing him “ to 
make such orders, judgments or decrees, Ihereupon as appear to 
him just and agreeable to equity and good conscience.”

A" appellant from the County Court succeeded in his appeat, hut tl,e prin
cipal points raised and argued hy his counsel wCre decided against him.
Hetd, That there shotild be no cosls of the appeal, or of the application to 

the County Judge after the triaT to reverse his judgment.

Appeal from County Court judgment.

IV. H. Cu/ver, for plaintiff.

A dispute note was not sufficient to give effeet to the defence 
allowed. The making of the note was admitted and a prima 
facie case was proved, the defence is one of set off for unliqui- 
dated damages whiclt is not allowed in the County Court, County 
Court Act, 1885 s. 21; Con. Stgt. p. 459 s. 58, repealed 1884 
by 47 Vic. c. 22 s. 8; 44 Vic. c. 11 s. 57. Tliis amendment only 
of County Court Act. Q. B. Act, 1885 s. 45, the only one in 
force when this action was brought, Bytes on Bills, 132.

If the defence is open, then ifeannot prevail, as plaintiff 
not the vendor of the machine lie was only an agent: the order

:<•
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be so

The evid-
lotion 
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a counter-
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showed the plaintiff was agent as mächine was to remain the pro- 
perty of the company, Waterman on Sct-off, 3.

There ,was no evidence of the n atu re of the da mage; in any 
it is for loss of grain, not for not making repairs, Tomlinson 

v. Morris, 12 Ont. R. 311.

at c 
debi 
foun 
mus 
a mt 
Nist

|

i5 -

J. H. D. Munson, for defendant.
The evidence was not in such a State t hat the c ase could be 

properly tried upon it. The defence was one of failure of consi- 
deration.

St
by a 
Act, 
haps 
wher 
t h is. 
princ 
Bent:

(281/1 Ju ty, 1887.) 

ont the decision of the CountyDubuc, J.—This was an appec 
Judge of the County of Selkirk1.

Thd action was brought on yf) 
defendant to the order of the/plaintiff, for the sum of $ i oo. The 
plaintiff was agent for the Gflobe Works Co. of London, Ontario. 
As such agent, the plaintiff sold to the defendant through another 
agent of the Globe Works Co., named Shields, a Globe harvester 
and twine binder, for the Lum of *300, for which he gave the

promissory note made by the

Th
quest 
by se 
all qt 
such 
agree, 
as we 
judge 
and I

note sued upon as well as other notes.
There was a written contract. It made certain provisions fur 

the case of defeetive parts and repairs.
The defendant admitted the making of the note. His defence 

that the plaintiff guaranteed to supply all repairs free for the 
first year, but did not do so, and the defendant in consequence 
sustained damages to the extent ot $75, and he claimed such 
damages as set oft. The learned judge allowed the set off and gave 
a verdict for the plaintiff for the balance, $26.06.

The plaintiff moved before the said county judge to have the
The learned

was
Th,

defen, 
to the

Tht; s i defent
#75? 
consci 
to be i

verdict inereased to the full amount of the note. 
judge refused the application, but granted a new trial. It was

to the Court ofagainst said decision that the plaintiff appealed 
^ QueeiVs Bench.

As to the first point taken, we have to consider whether the 
defence set up can be raised under the statute, or can be allowed 
by the judge. Is the plea of set off, authorized by the statute 
comprehensive enough to allow a counterclaim in damages? I 
have serious doubt about it. Wharton, in his Law Lexicon says 
that set off is a defence ereated by statute, and has no existence

Let
parties 
certain 

If n< 
impliet 
intend' 
as to wl
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at cotamou law. it tan only be pleaded in rSspect of mutual 
debts of a defimte character, and docs 
founded in damages or in the nature of 
must be one in the same right and between tiie

not apply to a claini
a penaity. The debt

. ,, . same parties, not
Jner»C?Ultab 6 demand* The same doctrine is found in RoscoSs 
Nisi Pnus Evidence, under the head of Set off, and the 
cases stated.

any
ison

several
t be 
insi- Such defence could be raised under our Queen's tiencli Act 

,y a speclal l)rovision already mentioned. In the County Court 
Att, no such provision is found but the same defente may per- 
haps be allowed under section 41 of the Att, C. S. M. t. ,4 
where it is enaeted tliat “in any tase not expressly provided for iti 
this Act or by any general rules or orders, the law and the general 
printiples of procedure or practice in the Court of Queen's 
Hench, may be adopted and applied.”

The allo"'i"S °f such a defence may, 1 think be tonsidered a 
question of procedure, and the judge of tliat court is empowered 
by sec. 38, sub-section a, of the County Court Act, to determine 
all questions of law, -fact, practice and procedure, and to make 
such orders, judgments or decrees as appear to him just and 
agreeahle to equity and good conscience. Under such provision 
as well as under section 41, I am not prepared to say tliat the 
judge had not the pöwer to allow the defence set up in this 
and I ratlier think tliat lie had tliat

■jnty

the
The

I
s fur

r the 
lence 
such 
gave

case,
povver.

lhe other point raised goes to the merits of the case. Is the 
defendant, under the contract made with the plaintiff, entitlcd 
to the damages claimed hy him ?

The judge found tliat the machine did not Work well, tliat the 
defendant did 011 tliat account suffer damages to the extern of 

S7S i an(i, liaving a jurisdiction founded 011 equity and good 
conscience, he thought it ivas his duty to allow the said dama^e 
to be set off aga in st the note sued on.

Let us first consider what ivas the contract made between the 
parties. A machine was sold by the plaintiff to the defendant 
certaiu terms and conditions.

t the 
irned 
t was 
irt of

i

ir the 
lovved 
tatute 
s? I 
n says 
itence

on

If no express warranty had been stipulated, tliere would be the 
implicd warranty tliat the machine was fit to do the work it was 
intended to do. But in this case, tliere was a special agreement 
as to warranty. Tiiat special agreement provided that the pur-
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chasur had onc day to give thc machinu a trial. II tound defec- 
tivc, lie was tu nutify the vendor at once of the defect; and il 
alter remedying the defect, the machino could not be made to 
work, the purchaser was to rettirn it to the place where it was 
received, and the vendor would furnish him with a new machtne 
of the same description. If the new machine failed because of 
defects that. could not lie reinedied, then the purchaser on deliv-

to be entitled to

1
scie
a c< 
An< 
prei 
ma>
to

ering it to the place where lie received it, 
receive from the vendor the notes or cash given for.the machine. 
Any part of the said mathine breaking during the first year by 
fair usage was to be feplaced free of charge when the broken parts 
are returned to plaintiff or his agent. Retaining possession or 
failing to give notice as provided shall be conclusive that thc 
machine performs its work satisfactorily. No agent is authorized 

tu change in any xvay the warmnty.
This was the contract entered in to by the parties. Under that 

the defendant applied for and obtained certain repans.
return

t liin 
lessr 
accc 
of I 
sion 
‘ acc 
a juc 
lie ai 
of C 
as a 1 

mort

was

contract,
Ilut lie never availed himself of the clause providing for the 
of the machine in order to have it replaced by a new one. And 
he never notified the plaintiff that he intended to do so. Then, 
as agreed by him, by retaining possession of the machine under 
the circumstance, the defendant conclusiyely accepted the mach
ine akperforming its work satisfactorily. The closing of the 
agency at Manitoi. in OctolÄf, after the season work was com- 
pletfd was no sufficient excuse for the defendant to dispense 
with giving to the plaintiff the proper notice. He had plenty of 
timc hefore the next season to properly make known to the plain- 
tiflf that the machine was unfit for ttie work it was intended to do, 
if Stich was the fact, and to ask for a new machine. Byt he did 

And he went on using the machine the second 
without making an attempt lo avail himself of the clause

. new machine in

Ai
a nia 
grant 
spcci;
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K11

judgn
defeir

The
perfor 
free o 
the nr 
authoi 
tion, c 
action 
^ets a 
decree 
and gc 
from tl 
that th

sea-not do so.
son,
of the agreement providing for the getting of a 
place and stead of the one-he had received. 
suffered damage to the extent of $75 in the first’ and more 111 the 

But neither under the contract, nor under

He claims to have

following seasons. 
equity and good consciencc could he be allowed to keep t le 
machine, use it, do his work with it, and then claim that he 
Should not pay for it, on the ground that lie suffered damages on 
account of its not working properly. If such were lo he allowed, 
that would be a great inducement for parties to purchase defeetive
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madnnj, and do their work with them without payinganything.

scienrétavne0fdeCiding‘1CCOrding ‘° ™d good con- 

' ' ST-3 VCry Sufficient °"e 10beapplied in 
And I ,ll Ju1'tl0n f0rt',e recover7 of »mall claims.

in-etation ■, ' g,ven a very wide and exiended inter
pretation, ax agamst any technicalities in form or strictlv letral 
max,m, H„, .hat doctrine cannot go so far as .0 a 2n 

cntirely disregard his contract, and then claim all sorts of 
mgs, mcluding damage for loss sustained through hisown care 

lessness or want of proper diligence. It should bé applied h, * 

aocordanee wrth the vvell established rules recognized in Courts 
’ • f Et<i y' As statcdV>y Mr- 0'Brien in his work on Du Divi 

Col‘r,s Act °f Ontario, p. 46, “There is nothing in the term
a iXe !ng g°°d COnscience’’ that would warram
• judge tn violatmg any positive enactment, and tiie more cioselv 
he adheres to the principle of equity as administered in the Court 
of Chancery, the more likely is he to be

IV.
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consequence, judgments will be ntore mdformflnd^mréh.ré 

generaUy satisfactory and beneficial.”
And in a case like this, a Court of Chancery would 

a man to take no notice of his

as a
more

not perm i t
grant h,m all the relief he would have been enhtkdto ifno sllch 
special contract had been binding on him.

1 tllink *he appeal should be allowed.

Kiu.am, J.-I agree that the appeal should 
judgment entered for the plaintiff for the 
defendant s note with interest and

The sole defence is a claim for unliquidated damages for non- 
pcrformance ofan alleged agree,nent by the plaintiff to furnish 
fiee of, harge for the first year, repairs for the machineforwhich 
h* n0tL' was glyc'i. It is a general rule, so well known that no 

authonty need be cited for it, that a partial failure of considera- 
tion, except in a defimte, divisible portion, is no defence to an 
action on a promissory note. The provision of the County Courts
t b°rlzlng the J"dge to “ make such orders, judgments or 
decrees thereupon as appcar to him just and agreeable 
and good conscience,” does not appear to au.horize a depar.nre 
from h,s rule m actions in the county courts. I am of opinion 
.that the orders, decrees or judgments must be made in accordance

he allowed and 
hi 11 amount of the

costs of suit.

V

to equity

4
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thiilaw administered by a court of 
as are authorized

with Irliv, though including the 
equityl hut such orders, judgments Ä decrees 
hy thd law of the land and appear to the judge just and agreahle 
to equity and good eonseience are what are intended to be auth
orized. I am, however, of%#nkm that under the 41st section 
of tli County Courts Act, Conf Stat. Man. (j- 34, authorizing 
“ in lany. case not e^pessly prpvided for ” 111 the Act or by any 
general rule or order, the application of “ the law and the general 
principles of procedure or practke in the Court of Queen’s 
Bench,” the defendant is ehtitled To raisé hy way of counterclaim 
or set off the claim which he make8k.although.flne for a wholly

i

sho
fun

I an
hut
l)ec

K ran
the
hec1

1unliquidated amount.
It is true that a set offjg- counterclaim of a cause of actmn 

tling in damages merejgt, was only authorized in thisProvjnce 
' hy the 57th section of the; Act 34 Vic. c. 11, wliicli has béen 

repealed and that the similar clatise is found only 111 the Queens 
Bench Act, 1885, s. 45 1 yet as the 41st section of the County 
Courts Act appears to refer to the practice and procedure of tlus 
court from time to time in force, and not merely to that m force 
at the time of the passing of the County Courts Act, I think that 
a defendant may avail himself of the same privilege in the county

be i 
Sbuj
the

?
1

pal
the
his j 
and

tcourt.
L agree that the (ilobe Works Co
disclosed principal and tire plaintiff chargeable pcrsonally if 

the counterclaim were estalilished.
The plaintiff seeks to treat the defence 

to vary the terms of the note. But this does not appear correct, 
,s'the real question raised isone of the consideration for the note. 
Was it given for the machine or for the machine with a promise 
to furnish repairssuperadded? It is the latter alternative for 
whicl, the defendant conlends, and lie has a perfect nght to set 
up such a claim and to set off damages in respect of it if the 
evidence supports his claim. He is obliged, however, to support 
his demand in the same way as if he weresuing the plaintiff upon 
such an alleged agreement. In the present case, I do not think 
that this is done. The defendant has not shown that the ageht 
who sold the machine had any authority to make such an agree
ment. The agent swore at the trial that the plaintiff told lnm 
he could guarantee repairs to be kept at Manitou, in stock, but

. should be considered as an

un

as one which attempts

y
1
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Hus was no authority for an agreement to furnish repairs free of 
c harge.

t of
:zed

Hicn the written memorandum produced by the defendant as 
showing the agreement States only that these repairs 
fnrmshed, - if the fault of the material.” This is evidently not 

an agreement to make the machine different from that delivered 
,t nlere|y t0 repair any injury or to supply any parts that might 
beeome defective through faultXf the material. For 
ranty of the machine as deliverefl, the defendant must rely 
the special memorandum endors^m. the order, which does not 
become applicable.
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The evidence does not shovv from what
, cause the injury

occurred wluch necessitated the repairs. The defendant would 
l>e reqiured to prove that the breast-plate in question, which he 
sought to have supplied. was broken in consequence of defect in 
the material, and upon this point thére is no evidence whatever.

1 think’ however, that as the plaintiff has failed in the princi
pal points raised ojyjspeal and in the court below, no costs of 
the appeal or of the aåplication to the county judge to reversc 
his judgment can be aFlowed, but only the ordinary costs of suit . 
and trial. /
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cai
to
thef- gra(VDONOHUE v. SWA1N. „

(In Avpral.)

Action on promissory note.—Partialfat/ure of considcration.

In an action upon a promissory note, defendant sliewed that it was given 
in part payment of a binding machine. He had, however, kept the macfome, 
used it for two years, and not offered to retum it. He claimed, moreover, that 
the plaintiff had agreed to furnish him with repairs for the machine. 
j/eld, 1. That the defective character of the machine CdttUl be no defence to

fac

cnt
^ the

can
defi
yea
retton the note.an action ,

2. That no action for failure to furnish the repairs could lie sostaineil, 
hecause the contract containeri certain conditions ivhicli wcre not 
performed by the defendant, and which were conditions preccdent 
to his right to ninlre any claiin under it.

Mr. Culvtr, for plaintiff.
Mr. Munson, for defendant.

pro
the
its \

Ii/ proi 
he I
that 
the ] 
atio;

(28/h July, 1886.)

Dunuc, J.—This k another appeal from the County Court.
as in O’ Donohue v. Frastr, and theThe plaintiff is the same 

partit tilars of the transaction 
tiff sold on certain terms and conditions a binder to the defend
ant, who gave three prot^iissory notes for $100 each, and the 
machine fai led to work properly. The action was on one of said 
promissory notes, hut the defence was different. The defendant 

no vallie for the note sned on ; and,

Itnettrly identical. The plain-are payt
bala
held

venc 
the 1pleaded ist, that he reccived

that the machine for which the said note was given did not 
t|fe purpose for which it was sold and warranted.

The evidence is snbstantially the same. The defendant States 
that the machine did not work properly, though the agents did 
seyeral times try to put it in order; and he says he was promised

as well as for the first

ans-
In

wer defei
throi
one,

Oito We repairs made frce for the second 
year. The agent Shields says he promised to do the repairs and 
he did not get thern done. But the machine was not returned, 

offered to be returned. There was a written warranty in the

case
allow

Tanor
words as in the other case. Counsame

m
Sm
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In this ca.sc, the judge held that the defence goes lo the whole 
cause of action, and he entered nonsuit. On the application 
to set aside the nonsuit and enter a verdict for the plaintiff for 
the amount of the note sned on, he refused said application and 
granted a new trial. The plaintiff appeals from said decision.

The evidencé establishes that the machine did

a

. , not work satis-
factonly, but it does not show that it failed to work and that it * 
could not he used. The machine„ and.bjnd. It
cnt well enough, Imt the binding was wrong. Thefe was not 

11 théfefore, a total failnre of consideration ; a partial failure only 
can be claimed. But is the defendant entitled to raise such a 
defence, after keeping the machinland using it for at least two 
years, tvhen he had agreed by his contract with the vendor to 
return said machine, and ask for a new one if it did not work 
properly, and that his retaining possession and his failing to give 
the proper notire would he conclusive that the machine performed 
its wörk satisfactorily ?

was one to cut

that
i

; to

lent

In Kilroy v. Simkins, 26 U. C. C. V. 281, to an action on a 
promissojy note, the defendant pleaded on eipiitable grounds that ' 
he had given the note in settlement of partnership affairs, and 
that the plaintiff had failed to perform his part of the agreement, 
the plea was held had, as shewing only a partial failure of consider
ation, and the defendanfs remedy was hy cross action.

In Stephens v. Wilkimon, 2 B. & Ad. 320, in an action by the 
payee against the acceptor of a bill of exchange, drawn for the 
balance of the purchase money of artides bought at trsale, it 
held to be no defence that, after the delivery of the goods to the 
vendee, the vendor forcibly retook possession of them, for the 
vendee cannot treat the act as a rescinding of the contract, but 
the remedy of the defendant.is hy trespass.

i
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md, 
ans-

Ill this case, it was not by the act of the plaintiff that the 
defendant was prevented from getting a proper machine; it 
through his want of diligence in taking the means of obtaining 
one, as provided in his contract.

did
ised

On the above ground, as well as on the ground stated in the 
case of O'Donohue v. Fraser, I think the appeal should be 
allowed.

first
and
ned, 
1 the Tavlor, J.—The plaintiff sued in the County Court of the 

County of Selkirk, "011 a promissory note made by the defendant.
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The latter. filed a dispute note alleging as his grounds of defence 
that he roceived no valn^.for the note sned on, and that the 
machinery for which the note was given did not answer the pur

for wliich it was sold and warranted. At the trial the

lTlc

am
att
hypose

learned jhdge of the County Cotirt entered a nonsuit. An 
Application to set aside the nonsuit and enter a verdjct for-Ute 
plaintiff for the full amount of his claim was refused, the learned 
judge proposing to have a netv trial with a jury. From this 
fin din g thé plaintiff now appeals.

The learned judge seems to have disposed of the case as he did, 
total failure of consideration.

del
to

is t/
noi
inupon the ground that there

Krom the evidence it appears that the defendant purchased the ■ 
machine from the agent of thWllobe Works Company in July, 
1884, gjiving tliree promissory nhtes of $100 each, payable on the 
ist of March in each of th%«yeaAi886, 1887 and 1888. The 
note sned upon is the one wliich became due on the ist of March, 
,886. The machine according to the evidence of the plaintiff 
and another witness, did not work satisfactorily, and certain 
repairs which it is saicPhn agent of the Company promised to get 
made were not made. The machine, howevér, was workcd, hy 
the defendant during the harvest of 1884 and again during the 
harvest of 1886. Under such circumstances, although the work-

I do not see how the

J
up
ges
Hii

not
I

tioi
dot
can
sim

ing of it may not have been satisfactory,
total failure of consideration. Total fail-

not
in tdefendant can set up a

of consideration, it was said by Parke, ]., in Step/ieiis v. 
Wilkinson, 2 B. & Ad. at p. 326, is where the party has been 
deprived entirely ofall henefit of the thing for which the bill

back the money paid, if there 
Here there was a t-most only a par-

Iure

was
hav-

given ; and there he might 
had been a money payment. 
ti al failureof consideration, and that cannot be pleaded to an action

case of fraud, or

recover clai
Ii

judf
amc

on a propiissory note, Unless perhaps, in the 
where the consideration for the note is divisible, Morgan v. 
Richardson, 1 Camp. 40 n.; Dixon v. Paul, 4 O. S. 327 ; Kellog 
v. Hyatt, 1 U. C. Q. B. 445 1 Ryan, 8 U. C. Q. B. 443 i

' - Henderson v. CotUr, 15 U. C. Q. B. 345 ; Coultcr v. Let, 5 U. 
C. C. P. 201 ; Ayra &■ Masterman' s Bank v. Leighton, L. R. 2

the

Ex. 56.
As to the other ground of defence, the machine was sold with 
written warranty, expressed to be the only warranty of thea

*
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machine, the document bearing on its face that, “ No agent has 
authority to change in any way the warranty/’| The defendant 
attftnpts in his evidence to set up another verb^gnarantee given 
by the agent when he went fdt^he machine. Then the guarantee 
contained certain conditions which 
defendant and wtiich 
to make any claim under it.

Tbis gronnd of defence fails as well as the first, so the plpintiff 
is entitled to have the appeal allowed with costs, to have the 
nonsuit in the Court below set aside and to have a verdict entered 
m his favor for the full amount of his claim with costs.

479
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, not performed by the 
to be conditions precedent to his right

were
seem

:d
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/
tl,

he ■ Killam, J.—In this case t ht1 defendant does not seek to set
up by way of set off or counterclaim, a cause of action fordama- 
ges as in the case of O'Donohue v. Fraser, jtist disposed of. 
His defence is that he “ received no value for the note sued on,” 
and that “ the machinery for which the said note was given-did ‘ 
n°t answer the purpose for which it was sold and warranted.”

It ik shown that the defendant received the machine in 
tion and used it for a certain length of time. 
does not appear to have been what it should have been, but it 
cannot be said that he received no value for the note. 
simply another case of partial failure of the consideration for the 
note, which can form no

y.
he
he
:h,
:iff
lin

ques- 
It is true tiiat it

$et
by
:he

It isrk-
the

hetter defence in the County Court tlianlil- in this Court.

It appears also that the machine was sold under a special 
ranty with the terms of which the defendant does not appear to 
have complied and under which he is not shown to have any 
claim.

In my opinion, this appeal should be allowed with costs, and 
judgment should be entered in the County Court for the full 
amount of the note, interest and costs of suit with the 

•f the appeal.
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Appeal al/enved with costs.43i
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A:

de fe 
in w

MAC DONALD. nmy 
he 1 
t lie <

hudson\s bay combany

(In Ecjuity.)

Vindor and pnrehaser. —Rcscission—Pe nalty.—Eje c tment af ter 
. default.

A bill by a vendor alleged that by the contr^ct time for tbe deferred payments 
should be of the essence of the agreement, and that upon default the vendor 
should be at liherty to re-enter upon or re-sell the lands, all payments 
account being forfeited; that certain payments on account had been made, 
(not shewing whether before or after the day fixed lör the last kistalment). 

' that there had been dealings betxveen the parties and an extension of time 
given “ for payment of some of the instalments,” not saying xvhich of them.

for a declaration that the contract was at an end and void and

It
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The prayer was
tliat it shoultl be delivered up to be cancelled; and for possession.

.
A demurrer was allowed upon the grounds:
, Tliat it was nowhere alleged that the plainliffs had rescinded the agree

ment, hut on the cohttary, they seemed to have contlmied to deaVwith, and 
receive payments from the pnrehaser.

2 -phat the right reserved was in the nature of a penalty, and the plaintifls
nid not be entitled to rescission without limiting a time for payment.
3. That as to the prayer for possession, the pnrehaser in possession after 

default would be a tenant at snfferance and not entitled to a demand of posses- 
sion, hut the bill did not clearly sltetv that the extension of the .time given for 
payment had elapsed.

J. Stewart Tupper and F. H. Phippett, for plaintifls.

/. S. F.wart, Q. C. amM7. P. Wilson, for defendant Macdonald.

(8/h October, ‘1887.)

Tavlor, J. -This cause carne on for hearing before my brother 
Killam, and his jndgment ordering it to stand over for the pur- 

pose of adding parties is reported, 4 Man. L. R. 237. 
then the executor and devisee of the late Sedley Blanchard, the 
original pnrehaser from the pjaintiffs, have. been made parties 
defendants, and the bill has been otherwise amended. To this 
amended bill the defendant Macdonald demttrs for want of 

equity.

Sime

ii
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My brother Killam in liis judgment, puints put that theru atu 
classcs of suits, one in which the plaintiff asks that thu 

defendant be ordered speiifically to perform a ccmtfact, theother 
in which he asks that a time be fixed withiji lyhich the defendant 
may perform it and that, in default of such performance, it 
be rescinded. The bill as it now stands is neither the 
the other.

It sets out the eleven separate agreements under which 
Blanchard agreed to purchase from the plaintiffs eleven parcels 
of land and the terms of payment, one-fifth at the time ofenter- 
ing into the agreements and the reniainder of the purchase money 
in four equal annual instalments with in terest, that it was expressly 
agreed that time was to be considered of the essence of the agree
ments, and that un less the payments were punctually made thu 
plaintiffs should be at liberty to re-enter upon or rebell the lands, 
all payments made on account beitig forfeited. It next alleges 
the payment of the one-fifth of the purchase money, the entering 
into possession by the purchaser, and default in the payment of 
each of the four annual instalments, except of $7*500 on account 
ot purchase money and $1,000 on account of interest, and pro- 
ceeds to say “by reason of such default and by virtue of the pro
visions and conditions of the said agreements, the plaintiffs 
became and were entitled to re-enter upon the said premises and 
the payments made became and weÄ forfeited and the rights (if 

any), of the said Sedley Blanchard and those claiming under 
him were whölly at an end and the plaintiffs became and 
entitled to and now hold the said lands and premises freed and 
discharged from all claim of the said Sedley Blanchard or any 
one claiming through or under him.” The entry intopossession 
by the defendant Macdonald is next alleged, ancf the registration 
by hifn ot a deed by which Blanchard purported to grant and 
assign his estate in the lands to Macdonald, also the registration 
of three several mcrtgages upon the lands from Macdonald to 
Blanchard, the registration of all which instruments it is said forms 
a cloud upon the plaintiffs title. The twelfth paragraph says,
“ 1’he plaintiffs submit that they are entitled to have the said 
instruments cancelled and the registration thereof declared a 
cloud uy^on their title to the said lands and to have the

from the reg i st ry and the possession of the said premises 
delivcredUo them.” '1’hen after setting out certain claims made
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liy the defendant MacdOftald ln consequenqs of tive removal of 
some buildings, these words gccur it the last paragraph, “ The 
said Sedley Blanchard and the defendant Macdonald afterwards 
continued to deal with the plaintiffs in respect to the said lands 
ai)d asked for and obtained an extension of tirae for payment of 
some of the instalments.” The prayer of thé bill is, that it may 
be declared that the eleven agreements are void and at an end, 
that they be delivered up to the plaintiffs, that the deed and 
mortgages may be set aside and the registrations of them vacated, 
that the defendants may be ordered to deliver up possession of 
the lands, and pay the c osts of the suit.

[t will be observed that the bill nowhere alleges that the plain
tiffs have rescinded the agreements, the most it alleges is that by 

of the default the plaintiffs are entitled to rescind them. 
Then in the concluding paragraph there is a statement that the

extension of time for the

men
oppe
case
prest
Doct
piect
and.
visio
day,
traet
estati
mont
clear
mont
this
reliex
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I

reason

defendant asked for and obtained 
payment of some öf the instalments. It may be that the exten
sion of time tvas for payment of the last instalment, and if so the

forfeiture for failure in pay-plaintiffs cannot now insist upon a
ment of earlier instalments at the times limited. Continuing to 
deal with a purchaser after knowledge of the breach ofan agreement 
which would entitle the vendor to rescind, is said by Lord St. 
Leonards, to be a waiver of the right to rescind. Prompt action 
is necessary on the part Of the vendor in asserting his rights. 
The language of the learned author is, Sugiien, V. &• P- {14 ed. J 
271, “ If the purchase money is to be paid by instalments, each 
breach in non-payment is a new breach of the agreement, and 
gives to the seller a right to rescind the contract, but that right 
should be asserted the moment the breach occurs." These words

Th
to del 
ment 
tled h 
sion a 
shouk 
while 
on Ej,

In t 
posses; 
ousted 
deman 
not in 
the vei 
being i 
B. & (

1

in faet just the words used by V.C. Wigram, in Hunter v.
That learned judge held to the sameDaniel, 4 Ha. at p. 432 • „

effeet in Monro v. Taylor, 8 Ha. 62. So the Supreme Court of 
New York in McNeven v. Livingstone, 17 John. 437» lield tliat 
Where a party intends to abandon or rescind a contract, on the 

’ ground of a violation of it by the other, he must do so promptly 
and decidedly, on the first information of such breach. If he 
negotiates with the other party after knowledge of the breach, it 
is a waiver of his right to rescind the contract.

Then if the plaintiffs are to be looked upon as standing in the 
not entitled tö have these agree-

♦

position of mortgagees, they are

N
,
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f ments declared rescinded without the defendant being given 
opportunity to pay the money. 'l’he stipulation for forfeiture in 
case of nonpayment would seem to be considered in such a case as t he 
present as in the nature of a penalty. It wasso held in the Dagenh 
Dock CoL. R. 8 Ch. 1022, where the company had purcha,sed a 
l>iece of land, one-half of the purchase money to be paid at once, 
and.the remainder on a day named in the agreement, with a pro
vision t hat if the xvhole of the remainder was not paid by that 
day, in which respect t i me was to be of the essence of the 
tract, the vendors might re-possess the land as of their former 
estate, without any obligation to repay any part of the purchase 
money. James, L.J., said, “I11 my opinion this is an extremely 
dear case of

e

is
)f
y
1,
d
1, cun-
3f

IV
a mere penalty for nonpayment of the purchase 

money .... I agree with the Master of the Rolls that 
this is a penalty from which the company are entitled to be 
relieved on

>y

he
pay men t of tjie residue of the purchase money 

And Mej^sh, L.J., said, “I have always under- 
stood that where there i«£a stipulation that if, on a certain day, 
an agreement remains either wholly or in part unperformed, in 
which case the real damage lnay be either very large or very trifl- 
ing» there is to be a certain forfeiture incurred, that stipulation is 
to be treated as in the nature of a penalty.” See also Magee v. 
Lavell, L R. 9 C. P. at p. 114.

1 he bi 11 in so far as it asks that the defendants may be ordered 
to deliver up to the plaintiffs, possession of the lands, is,an eject- 
ment bill. 1 he defendant contends that as the agreement enti
tled him to take possession, by his actuallv entering into posses
sion as alleged in the bill, he became a tenant at will, and there 
should have been a demand of possession before filing the bill 
while no such demand is alleged. In support of this, Cole 
on Ejectment, 58 and 59; Lewis v. Beard, 13 East, 210, and 
Gray v. Stanton, 1 M. & W. 700, are cited.

In the first case Lewis v. Beard, it was held, that one put in 
possession upon an agreement for the purchase of land cannot be 
ousted by ejectment before his lawful possession is determined by 
demand of possession or otherwise. There the purchaser 

in default in pay men t of the purchase money, as he had g i 
the vendor notice of his readiness to pay upon the conveyance 
being executed. This case was followed in Newby v. Jackson, 1 
B. & C. 448, in which also the purchaser does not seem to have
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. therefi 
Smith,

been in default, and tiie same doctrine was approved of in Milbum 
v. Bligar,,! Bing. N. C. at p. 504, and Cray v. Stanion,
\ W. 700. In Bali v. Cullimore, 2 C. M. & R. 126, it was 
decided t hat a person who has been let into possession of land 
under a contract of sale which has not been completed, is a ten- 
ant at will to the vendor, but in Monre v. Lawder, 1 Stark. 308, - 
where on an agreement for sale to be paid for by instalments, it 
was stipu lated that, in default of payment of the instalments at 
specified times, the former instalments should be forfeited, and 
the vendor should not be compelled to convey, and the purchaser 

let into possession, Lord Ellenborough held that after default, 
lie was a rnere tenant upon sufferance. And in Leeson v. Saytr,
3 Camp. 8, the plaintilf had bargained to sell the defendant the 

kinder of a term, part of the purchase inoney liaving been 

paid, and part remaining unpaid, an agreement wascome to that the 
defendant should have possession until agiven day, paying rent, and 
that if he did not on or before that day pay the remainder of the 
purchase rnoney, he should forfeit the instalments already paid, 
and should not be entitled to an assigmtientv of the lease, the 
remainder of the money not being paid, the\jlainti(f brought 

’ cjectment. On counsel for the. defendant contending that he 
eould not without notice or demand be treated as a trespasser, it 

held that the agreement operated in the same manner as a 
clause of re-entry on a breach of covenant in a lease, and that 
the circumstance of interest liaving been afterwards received 
upon the instalments remaining due, was no recognition of the

M.
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tenancy.
The cases in Ontario in which tliis question as to demand ol

Sheriff v.possession has been discussed, are 
McGillivray, 6 O. S. 294, was an action of cjectment. The 
defendant had purchased the land in dispute from the plaintilf, 
the purchase money being payable by instalments and the agree- 
meut provided that the defendant might enter and retain posses
sion until default,.the plaintilf to give a good title by a day named 
if the defendant performed his part of the agreement. One 
instalment of the purchase money had been paid and the ques
tion submitted to the Court was whether a demand of possession 

not, and the Court held that it was not.

numerous.

was necessary or 
Robinson, C.J., said the case o i Leeson v. Sayer, 3 Camp. 8, was 
an express authority for holding that the defendant was to be

I
: N
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looked uVas a tenant at sufferance, and the. case of Lams v.

ny’ '3 ®ast' 2I0’ d,d not a*ly- In Sherwood v, Stevens, 6 
• • 432, the defendant had purchased land giving a bond and 

noles for payment of the purchase money by instahnents, none 
of which were paid ; on its being contended that a demand at his 
dwelling house m his absence, in presence of members of his 
fan,ily was not sufficient, the Court said, “ The demand of pos- 
se«,ton proved was sufficient, if a demand was necessary." In 
PhtUpotts, v. Crouch, 5 U. C. Q. B. 453, the purchaser in pos- 
session had made default 11, payment, and Robinson, C.J., said 

It was not attempted to show that suelt payment had been 
made, and we have often had occasion to determine that under 
such circumstances the owner of the land may bring ejectment 
wtthout demand,ng possession." The fact that there had been 
default was pla.nly an element in the decision of Kanp v. Garner,
' U' 1 B' 39i and Stoddcrs v. Trötta, 1 U. C. Q. ti. ,,o 
bo ,n Robcrtson v. Slättsry, ,o U. C. Q: B. 498, Dräper, ]., said, 

admitting for the arguments sake that the defendant was at one 
t,me tenant at will to the>laintiff, nnder the agreement made in 
1847 or .848 he had fajj-ed in making the payments and was 
therefore liable to he dtsjtossessed without notic?.” Robinson v. 

\^S"U/A, 17 U. C. Q. B. 218, is a case to the same effect. These 
cases w«e followed by the Court ofCommon Pleas in 
Moore. rXU. C. C. P. 349.

v I? \MiUtr’ 7 Colren 747, the Supreme Court of New
York held that Vhile notice to quit is necessary before the land
lord can bring ejectment against a tenant at will,,the 
vendor and vendee
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case of
exception to the general rule, but in 

that case also the vendee had made default in 
case was

:3f was an

i;e „ , . , . payments. This
followed \n Jackson v. Moncricff, 5 Wend. 26.

In Luudy v. Dov ty, 7 U. C. C. P. 38, the vendor had 
quent to the default received a 
Court held that xvhat

subse-e-
payment on account, and the 

, . . , done by the plaintiff was a declaration
Of hts wdl that the defendant was lawfully on the premises after 
the default or forfeiture, and that plaintiff 
tum bim off without a demand of possession.

s- was
,d

not at liberty to:s-
jn

Ill the present case there has no doubt been default in the pay
ment of purchase money, but a payment on account is alleged 
and it does not appear that that was not received after the period

)t.
as
be
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fixed for payment of the last instalment and besides it is said an 
extension of time for payment was granted which also may have 

been since that period.
I think the demurrer must be allowed withcosts, but the plain- 

tiffs should have leave to amend as they may be advised upon 

payment of the costs. Th
Demurrer allowed, with costs.
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BROWNING v. RYAN. /•
Hane(In Equity.)

Injunction — Trespass by raiiway.—Plaintij) apuppet.—Signitica- 
tion of disallowance.

An Act was passed by the Frovincial Ilegislature providing forthe construc- 
tion of the Red River Valley Raiiway. In pursuance of this Act a contvact 

entered into between Iler Majesty and two of the defendants, and the 
contractors thereupon proceeded to build the road.

disallowed as was also an Act extending tltc operation of The

■ w>t
Augii: 
Strevt 
I). H

!:

Titt
This Act was tors, I 

Valley 
vinciä 
of Ra

Public Works Act of 1885.
The plaintift being aware litat tlte route contemplated would cross certain 

purchased thcm with a view of obstrucling the building of the road.
injunction, but it

lands, l
lt was not contended that this would disentitle liim
was allcged that he was acting not for himself but in reality for a rival raiiway 

To shew this, the plaintift was examined and he refused 
ral proper and material quesliona. He appeared to have acted 

hrough the rival raiiway's officials and to have reported progress to thcm; to 
have made some agreemenl with that company, giving to it certain priviteges

he refused

TlteI whose luflid he was. 
to answer seve

365 an 
that' t)i 
of the 
and tvi 
land at 
thereoi

I

in respect of the land purchased, but the nature of this agreemenl 
to divulge; and in a letter he refeired to “ the party for whom I have pur-
chased.'’ .

That after the disallowance the defendants were fctthout inerits or 
legal rights—The Public Works Act (without the disallowed 
amendment), not giving the right to expropriate lands for the 
purpose of the raiiway.

Held, 1. The
<Äy th< 
comme

%

■
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2. ’J'hat ncverlheless Ihe plaintiff was not entitle^i to an injunction, he 
mng the representative merely of the rival railway and not acting 

on hts own hehalf.

487

j
3. litat to arnve at this conclusion it was proper to assumc as against the 

plaintiff, the answers he could have given, if he had 
the <|uestiong put to him.

The disallowance of the Acts 
hut no reference 
of the Acts.

Semble, That the certificate

answered fairly

signitied by proclamalion in the Gazette, 
therein made to the certificate of the date of the receipt

need not be signitied, hut the disallowance only.

J. A. M. Aikins, Q. G, S. C. Biggs, Q.C.J. S. Ewart, 0, C’., 
/. . . Bam and W. H. Cylver, for plaintiff. /

H M Howell, Q.C., N. F. Hagol, Q.C„ and G. G. Mills, 
for the defendartt Norciuay.

„.f Berer/e? Mertson and T. S. Kennody, for defendant 
U ilson.

/. H. D. Munson and G. IV. Allom, for defendants Ryan 
Haney & Strevel.

• 1

[4//1 October, 1887.) I
Wallbridue, C.J—The bi 11 was filed 2oth and amended 25U1 

August last, against Hugli Ryan, Michael J. Haney, George H. 
®tre^el’ !he Honorab,e John Norqtiay and The

The firsfxthree

ict Honorable :he

endants being contractors and sub-contrac- 
tors, for tbéyconstru^on of the railway called The Red River
Vall7 and latter being members of the Pro-
vineial GoWrnment of

he

lin
nitoba, the former the Commissioner 

of Railways, and the latteV Minister of Public Works.
id.

it

ihe plaintiff al legei^tjfat he is the owner in fee simple of lots 
365 aiid 367, in the^STsh of St. Agathe, in this Province, and 
that the defendants have constructed the earth grade and dump 
of the stiid railway, to within two chains of the plaintiff’s land 
and will un less restrained by injunction, enterupon the plaintifTs " 
land and construct a road bed thereon, and place ties and rails 
thereon.

Ihe plaintiff had just ground for sucli apprehension as 011 the 
t»y the bill was filed the defendants did en ter upon the land and 
commence work there.

ied

to
ges

the
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An ex parte injunction was granted until Wednesday, 241b 
August, and enlarged for two weeks, when a motion was made 
before me to continue it, until the hearing and the discussion bas 
taken ptace upon the motion to continue.

An Act was passed by the Provincial Legislature of Manitoba, 
which received the royal assent> 011 the ist June, 1887, providing 
for the construction of the Red River Valley Railway, and 
another Act amending the Public Works Act of Manitoba, of 
1885. This latter gave power to the Minister of Public Works 
to undertake in the name of the Province, any pubtic work what- 
ever. '

Mar 
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These two Acts were disallowed by the Governor General in 
Council, on the 6th July, 1887. Another Act was passed in the 
same session, entitled an Act for “ Tne further improvement of 
the Law,*’ which received the royal assent on the ioth June, 
1887. Section 7 of this Act secured the persons employed in the 
construction of pubtic works, when employed by the Minister of 
Public Works or Commissioner of Railways, and afforded them 
complete justification in the construction or doing of such public 
works. This was also disallowéd on the i8th July, 1887. By section 
90 of the British North American Act, as construed by section 56 
of that Act, such disallowance annuls the Act not from the day 
of the passing of it, but from the day of the disallowance being 
signified by the Lieutenant-Governor.

The Lieut.-Governor of Manitoba signified such disallowance 
by Proclamation of 30U1 July, 1887.

The Acts done between the dates of the passing of the R. R. 
V. R. Act and the disallowance of joth July, would thusbe law- 
ful. I may cite besides the words of the Act, Clapp v. Laurason, 
6 U. C. O. S. 319.

By the disallowance of the Red River Railway Act, The Act 
to amend 4Jie .Public Works Act of Manitoba, and of the Act 
for further improving the Law, the defendants are left without 
any direct Legislative authority enabling them to consttuct the 
railway Crossing the plaintifTs lands.

The defendants however, ha ve set up as a justification of their 
proceeding and as giving them the right lo expropriate the parcel 
of the plaintifTs land which they had staked out, and since taken 
possession of, a right so to do, under the Public Works Act of
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Mamtoba, 48 Vic. c. 6, and havearguedtliatundersectionpof that 
Ad a11 lands> streams, watercourses and property, real or personal, 
theretofore or thereafter required for tlie use of Public Works, &c., 
and all property theretofore or thereafter acquired, constructed, 
required, maintained or itnproved at tlie expense of the province, 
and not under the control of the Dominion Government, shall 
be and remain vested in Her Majesty and under the control of 
the Department, that is the Department of Public Works of 
Manitoba.

489

3:

It is argued that R. R. V. Raihvay is a public work, and it is 
expressly declared to be such in the Act authorizing its construc- 
Hon. The annulling of that Act did not deprive the part 
structed of its eharacter as such, and that property so situate 
fallmg within the »-ords of the Public Works Act, 
tvas required to give the Department a title thereto. 
plaintiff’s land never

|]
con-

ivas all that :1g
But, this

conveyed to the Public Works Depart
ment, nor expropriated and in faet proceedings havebeen taken 
under section 26 ol that Act, to expropriate the very land which 
forms the subject of dispute in this snit. The question to be 
decided in this snit is this, is this land the subject of expropria
tion within the meaning of the Manitoba Public Works Act, and 
this can be best determined by reference to tlie expropriation 
cläuses. This plaintiff refuses to convey, and the Department of 
Public Works has served the notice pointed out by sections 25,
26 and 27, which sections provide a means of obtaining lands 
from unwilling owners. Can tlie Department acquire this land ' 
under the proceedings given in tliose sections. The lands which 
the department are empowered to take are mentioned in section 
23, which section is in tliese words, -- The Minister may acquire 
and take possession for and 111 the iiame of Her Majesty, of any 
land or real estate, streams, waters, watercourses, fences, walls, 
the appropriation of which is in his judgment necessary for the 
use, construction or maintenance of hydraulic privileges made 
or ereated by, from or at any public work or for th.e purpose of 
draining or for the enlargement or improvement of any public 
work or for obtaining better access thereto.”

ti:

!

t
t
t

1 These are the only lands which the Public Works Department 
can acquire by forcc of the expropriation clauses 25, 26 and 27, 
before referred to. It is not pretended that this plaintifTs land 
is taken or required for any such purpose, and whilst section 9

f
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proenables the Public Works Department to hold land for public 

works,, no part of that Act enables the Department to acquire 
them against the will of the owner or without his consent. I he 
only clause under which lands can be taken by expropriation 
the lands dcscrihed in section 23, and these lands can only be 
taken when required for the construction or maintenance of 
hydraulic privileges, &c., and as to these, sectiöns 26 and 27 
describe the manner by which alone the Department can expro- 
priate them. It is true the notice named in section 27 has been 
Riven hut as in my opinion the lands therein descrihed not bemg

of this Public Works Act,

COIT

I:

M.are
plai

V.C
this(

dire
repr
mussuch as are required for the purposes 

the notice given is ineffectual and will 
in their attempt to take the same. 
stand in my opinion, without merits or legal right on 
and the' plaintiff is entitled to all the ordinary legal remedies to 
protect his property. This motion, however, is made to con- 
tintie, to the hearing, the exparte injunction granted on the aoth

not serve the defendants 
The defendants therefore 

their side,

T
mak 
c ros

tr
D

over
August last.

The remedy by injunction is not dne of the ordinary remedies 
for the redress of injuries or protection of property. It is, with 
inandamus, one of the extraordinary remedies, and is only 
granted to those who come in good faith for the protection of 
their rights and also, without concealment of any material fact.

The defendants have attacked the plaintifTs bona fides and to 
establish the want oi bona fides have examined the plaintiff upon 
his bi 11 filed herein, and rely mainly upon his examination to esta- 
hlish his want of bona fides. It is my duty to see whether they 
have made ont such to he the

I have read over very carefqlly the eross-examination of Mr. 
Browning the plaintiff upon his bill filed, and am not at all satisfied 

in which he answered such questions as he

I
it, w

H
he h 
in Q

Q
A.
Qcase.
A.
Q
A.with the manner 

chose to answer, and express my dissatisfaction at his refusal to 
answer questions properly put to him hy Mr. Kennedy for the 
defendants, such refusal coupled with the unsatisfactory answers

me in suspecting either

huilc
TI

C.P.
given to many of the questions justifies 
that a candid answer would have militated against 
up hy him, or worse still that by his hesitation, partial answers, 
and want of completeness, he designedly abstained from divulg- 
i„g the truth, as under his oath he w^sbound to do. I have no 
hesitation in saying that such refusal Tb answer these questions

Ththe case set
He h

Q-
A.i

of it,

/
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e ProPerly and legally, put, would have been sufflcient cause for his 

committal for contempt if so done in Court.

In the case of Fild er v. London and Brighton R. Co., i H. & 
M. 489, Vice Chancellor Wood says, “Is the suit bona fide the 
plaintifTsown suit, ör is he merely the hand by which 
elseacts,” and in Robson v. Dood, 8 Eq. 301^ Sir R. Malins, 
V.C., in a case somewhat similar to the present one, says, that 
this suit is not a bona fide one, faithfully, truthfhlly, and sincerely 
directed to the interests of the shareholders whdfm he claims to 
represen t and is a mere mockery and an illusoryjproceeding, and 

must bv treated as an imposition on the Court.”

To shew whether this be the position of the plaintiff, I shall 
make extracts from the plaintiff’s own evidence taken on his 
cross-examination on his bill.

I11 answer to the questions:

Do you know the proper ty in question and have you ever been 
over it ?

so me one
::

I
i:

I have been on property adjoining it, in the neighborliood of 
it, where I conkl see it, just as tvell as if I were on it.

3
5

1
He t hen declines to give his reasons for purcliasmg. He says 

he has own ed hundreds of thousands
y

acres of land, principally 
in Quebec, some in Minnesota. Yet it is sworn that he paid donble 
value for this land, and hy others that at least the sunt paid was 
exorbitant.

f

n
Q. Did you go then(to Manitoba) to purchase the river lots? 

A. I thought I might do so if land suitéd 

Q. Then you were purchasing on your private account ?

A. YeS, the deeds will shew.

Q. Did you go to see what kind of buildings were on it?

A. I could see all I wanted from where I was, there were 
buildings on it.

The land ran from the river to the roadway on which the 
C.P.R. had been eonstructed.

The R. R. V. Road would have to cross this land he purchased. 
He has not sold any portion of these lots.

Q. Did you not sell 50 feet to the Canadian Pacific Railway ? 
A. No, the C.P.R. had permission to go on certain portions 

of it, if they required it, but I made no sale to them. The per-

y me.

:d
te
to
he
:rs
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»et
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>mission is not in writing, and he declines to answer who came to 
him to get the permission, and whether he gave this permission 
before or after he purchased he declines to answer.

And when further questioned as to his giving permission, he 
says lie will stop right here and decline to answer andpersists in 
declining though pressed to do so, and finally declines to giveany 
further particulars as to his arrangement with the C.P.R.

It wasintended to shew by those questions that this plaintiff 
was not the bona fiite owner of the property and though the ques
tions were fairly and properly put he refuses to disclose his deal- 
ings with the C.P.R., and though there is no 

• and a-half or two miles from this fiftv feét, he says he gave them 
permission to occupy it, the object of this is very plain, a small 
spur or side track shewn on the plan produced, shews that the 
C.P.R. could eflfectually keep the R. R. Valley Road fromcoming 
upon the highway, oix which the C.P.R. itself is built. Did he 

give tfie C.P.R. this permission or is it all a pretence? He 
will not tell with whom he negotiated, whether before or after 
his purchase what if any, price was agreed upon, what quantity of 
land they are to take, and finally answers;;“ I decline to answer any 
further questions in connectioi\ with my arrangement with the 
C.P.R.”

A. ‘ 
This 

stood. 
true, bi 
deeds v 
déeds n 
lie purc 
after is 
has any 

D, tion at 
asked if 
not pur- 
myself.’ 
written 
propert; 
anxious 
the part 

He m 
care as 1 
the C.P 
after the 
to know 
that he 1 
take cai 
selected 
occasion 
Mr. Drii 
procurin 
he, Mr. 
he woulc 
view wit 
he had si 
had got 1 
goes to 
Aikins, ( 
pretty fu 
respectin 

Then t 
plainly rt 
employ tl

station witliin one

I

ever

1
Noiv, this xvas the very point upon which information was 

desired, for if this land was really t.hat of the C.P.R. he is not 
in Court, bona fide asking for protection. If .it were the money 
of the C.P.R. that paid for this land, however disguised, it 
in equity their land; of the importance of this fact, the plaintiff 

have been ignorant. In IVilde v. 7Vilde, 20 Gr. 536,

was

Mr. Justice Strong then V.C., says, “There can be nodoubtbut 
^ that a trust results when two or more persons in determined 

"proportions, advance the purchase money of land, which is 
véyed to one as was decided in Wray v. Steelt, 2 V. & B. 388, 
cited and relied upon in Sandtrson v. McKcrchtr, 13 Ont. App. 
587, and cases there referred to.

In stich

con-

though the deed was in his nanie it is true, buthe 
the constrnctive trustee of the C.P.R. and his äpswer to the 

question was most material.
Q. Then you purchased this land on your own private

case
was

account ?

/
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4- “ Yes, the deeds will show.”
This was a plain question which he could not have misunder- 

stood. He gives an answer which fully answers /he question if 
. tr,,e’ ^)ut inimediately answers, as if to save his conscience, “the 

deeds will shew,” now the deeds will not and do not shew. The 
deeds 110 douht shew the legal title in him, but do not shew that 
he purchased 011 his private account, the very fact tluis inquired 
after is avoided, and when asked if any Corporation or person 
has any interest in this land, he says, “I could answer this ques- 

e ,ion at once> *3ut I decline to go on in this way.” Again when 
asked if he had told or communicated to any one that he had 
not purchased for himSelf. He answers, “ No, I purchased for 
myself.’* He was then confronted with a letter which he had 
written to the Coutity Registrar enclosing the deeds of this very 
property, in which letter are the words, “I am particularly 
anxious to get the papers all complete before I can settle with 
the party for whom l have purchased,”

;

i

He never went into possessioti of the property, but left it in 
he says of Mr. John McTavish the Land Commissioner of 

the C.P.R.. He himself did not employ the Rowands to look 
after the land, but Mr. McTavish did so. So little did he 
to know about the care of the property, that he evidently forgot 
that he had signed two powers of attorney to the Rowands to 
take care of it, and he confesses at last, that Mr. McTavish 
selected these care-takers. And again he seems fortunate on all 
occasions to meet with the officers of the C.P.R. in his troubles 
Mr. Drinkwater the Secretary of the Railway, assisted him in 
procuring a patent in Ottawa, the plaintiff says merely because 
he, Mr. Drinkwater, was hetter acquainted with the gentlemen 
he would necessarily meet, but what gives a meaning to his inter- 
view with Mr. Drinkwater is the telegram he sent to him after 
he had secured the patent. He informs him by telegram that he 
had got the exemplification (patent) and the patent for lot 365 
goes to Winnipeg Land Office to-night. He had wired Mr 
Aikins, (his solicitor), and would write him from here. 
pretty full information to give to an officer of the Company, 
respecting land in which the Company had no interest.

Then the plaintiff never saw the Rowands, the care-takers, and 
plainly refuses to tell who sent the message to Mr. McTavish to 
employ them. When asked if this suit

care as

seem

This is

not instituted by thewas
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! “ I declineC.P.R. or some of their officials the plaintiff answers, 

to State any communication between the C. P. R. people and 
myself,” again “ Did the C. P. R. advance any of the purchase 

' <-l decline to go into my private matters, I paid
When •

money, answer _ ,,
“I decline to answer where I get my money from.

not the suit of the C.P.R- he ans' 
had with

i
it,”
pressed again if this

, “ I decline to ätiswer any communication I have 

the C.P.R. people.”
And he further says, “ If I have any letters, telegrams, 

pondence or documents of any kind, which passed between 
and the C.P.R., I decline to produce thern.”

It is proved that the pvice paid was, as said by somé grossly extra- 
vagant. Henever wenton the land or looked at the bmldings, except 
lookinÉ from a distance. The one requirement he demanded was that 
he should get a lot extending fröet; the river to the C. P. R. and 

this the R. R. Valley Road must necessarily pass. 1 he

wers

corres-
me

across
C P R appear to have acted by their officials, in every respect 
as if the purchase was in fact theirs, they took possession so far as 
I can tell without any agreement as to price or quantity without 
any writing and the plaintiff refuses flatly to give the Court any 
information as to the person to whorn he gave the permission or 
as to his Communications with the C.P.R.

In my opinion it is my duty to assume as against him, the 
answers he could have given if he had answered fairly the - ques-

tions thus put to him.
I think his evidence fairly treated shews that he is not in court 

bona fide, asking protection to his property, hut, rather that he 
is here the han,d moved by the C.P.R. and calling it lus suit is 

the Court and must be so treated. The in 
49 Vic. c 

(Decis
an attempt to impose upon
The case was so fully argued before me that I have gone more 
fully into the merits than is usually done 011 a mere motion to 
continue an interim injunction. I shall treat the case as was 
done in the case of Filder v. London and Brighton R. Co. , 1 H. 
& M. 489, and refuse to make any order, thus not continuing the 
injunction and leaving the question of costs to the hearing, when 
perhaps upon further evidence being given, the trial judge may 
come to a different conclusion.

Appe 
i ty for 1

C. P
By B 

raising 
This im 
Reed v. 
Insuran

to the Court bona 
rights but is the hand moved

In my opinion the plaintiff has not 
fide asking protection to his

come
own
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by t|e C.P.R., or as expressed by Lord Westbury in Fotest v. 
Manchester, årc., A'. Cy.. 4 D. F. & J. 126, “ the puppet’' of the 
C.P.R.

Several other questions tvere diseussed before me. The non- 
liability of the Hon. Mr. Norquay and the Hon. Mr. Wilson, 
Iteing members of the Government and thus not being antenable 
to the conrts for their doings in that capacity. The faet of the 
plaintiff s knowledge of the situation and purchasing a snit savotir- 
ing of maintenance.

I

Ihe sufficiency of the proclamation, proclaimingdisallowance, 
the latter in my opinion is sufficient, but it is not necessary to 
diseuss or determine these and other questions as my judgment 
goes 011 the ground of want of a locus standi in thé’ plaintiff.

No order made upon the motion.

I*

X:
* $

DULMAGE v. DOUGLAS.

(In Ari-KAr..)

Law stamps'.

The imposition of stahips upon law proceedings is ultra vim. The »tatute 
49 Vic. c. 50, makes no difterence in this respect.

(Decision of Dubnc, J., 3 Man. I.. R. 562, overruled.)

Appeal from order of Dubuc, J., dismissing summons for seeur- 
ity for costs on the ground that stamps werenot aflixed.

C. P. IVilson, for defendant.
By B. N. A. Act, s. 92, there are three methods provided. of 

raising revenue, (1) Direct taxation, (2) License fees, (3.) Fine». 
This implies the exclusion of all other modes of raising 
Reed v. Mousseau, 8 Sup. C. R. 430; Attorney General v. Queen 
Insurance Co., 3 App. Ca. togo.

t
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The Act 49 Vic. c. 50, was merely a means of changing the 
system of keeping accounts, Severn v. The Queen, 2 Sup C. R. 
70, 88, 89, 96. “ Provincial purposes,” is the expression used
throughout the Act to distinguish from local duties. and includes 
all subjects of legislation of Provincial Legislatures.

As to this being a direct tax, that point is settled by Plummer 
Wagon Co. v. Wilson, 3 Man. L. R. 68; Attorney General v. 
Reid, 10 App. Ca. 141. /

J. A. M. AikinSyjQAy., for the Attorney General.
Admitting the^eneral principle that stamp duty is gen eral ly 

an. indirect ta^/because the ul t i mate incidence is unknown, noth- 
ing is here-^rovided as to the ultimate incidence, a provision 
afTowing recovery by other suitors, may be ultra vires. Citizens 
Insurance Co. v. Parsons, 7 App.'Ca. 96; Union St. Jacques v. 
Betiste, L. R. 6 P. C. 31.

Raising revenue for provincial purposes means raising a general 
fund for the general purposes of the Government, see judgments 
of Henry, J., and Taschereau, J., in Reid v. Mousseau, 8 Sup. 
C. R. 430; Attorney General v. Reid, 10 App. Ca. 141. This 
shows the matter to be one of procedure in the provincial courts.

The Dominion and Provincial Legislatures may legislate on 
the same subject, e.g., Marriage and Divorce, and Solemnization 
of Marriage.

{zyth June, 1887)

Tavlor, J., delivered the judgment of the court. (a)

A summons for security for costs, returnablc in Chambers, was 
discharged upon an objection taken by the plai.itiff, that no law 
stamps had been affixed to it. The judgment of the learned 
judge, discharging the summons is reported in 3 Man. L. R. 562. 
From this judgment the defendant now appeals, contending, as 
he did in Chambers, that the 49 Vic. c. 50, an Act to provide 
for the maintenance of the Administration of Justice in the 
Courts, and of „the court houses and gaols in Manitoba, is ultra 
vires of the Legislature of Manitoba.

On the argument of the appeal counsel for the plaintiff admit- 
ted that apart from the objection of the want of stamps no cause

(a) Present: Wallbridge, C.J., Taylor, Killam, JJ.

T
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could be shown to tlie summons. By leave of the Court, counsel 
for the attorney general was lieard to argue the, question of the 
validity of the Act, and in support of the right of the Legislature 
of Mamtoba to itnpose fees upon legal proceedings, by raeans of 
law stamps.

Upon a cJreful consideration of this subject 
to alter the' conclusicn at which wearrived in The Plummer 
IVairon Ca. v. IVi/son, 3 Man. L. R. 68.

we se?e no reason

The 49 Vic. c. 50, it is true provides, that the feeS and charges 
legal proceedings, collected and paid to, and the proceeds of 

the sales of all law stamps received by, the treasurer of the pro- 
vince under the authority of the Acts of the Legislative Assembly 
of Manitoba, respecting law stamps, or of any other act or acts, 
ordér in council or proclahnation, shall not pass into the general 
revenue of the province or'become a part thereof, hut shall be 
and are hereby created special funds, to be respectively called 
“The Administration of Justice Fee Kund/’ and “TheBuilding 
Fund.” Provision is tlien made as to “Justice Fund Stamps,’’ 
that an account shall he opened in a chartered bank to the credit 
of which the proceeds of the sale ofsuch stamps shall be depos- 
ited. The moneys so deposited to the credit of that fund shall 
not be available as general revenue for general provincial pur- 
poses, and shall not be appropriated for any other purposes than 
are declared by the Act, namely, the administration of justice in 
the courts of this Province. It is next provided that, the salaries 
of all the officers and employees in the offices of the courts of 
this Province, and the travelling expenses of the stenographic 
reporters, and all olher contingencies of the courts shall be paid 
out of the said lund, from ti me to tirne as required. by cheque 
drawn upon the bank against the said fund, in the same manner 

cheques drawn upon the Consolidated Revenue Fund. The 
6th section of the Act provides that, “ If the said fund shall not 
be sufficient to

on

i

:

pay the salaries, charges and expenses herein 
charged upon it, the deficiency shall be made up out of the pub- 
hc moneys of the province, and warrants may be drawn therefor 
in the manner provided by the Audi! Act, 1884, from tirne to 
tirne as required." The Act contains similar provisions as to the 
“ Building Fund Stamps,” which are also to be carried to a 
separate account and when the fund is insufflcient for the purposes
to whtch it is to be applied, “the deficiency shall be made up out
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of the public moneys of the Province, in the manner hereinbe- 
fore provided, and all deficiencies so made up shall be charged 
against the district for which it has been paid.” Now, tliese 
provisions do not and cannot in any way alter the nature of the 
tax imposed. Instead of, as formerly, the proceeds of the sale of 
laxv stamps gbing in the first instance into and forming part of 
the general revenue of the Province, ont of which revenue the 
salaries of officers and the other expenses of the courts were paid. 
the proceeds ef the larv stamps are first iised for making these 
payments, and then the general revenue is dräwn upon for any 
deficiency. All that the Act deals with is simply a matter of 
book keeping.

The use of the word “ maintenance,” in sub-section 14 of sec- 
tion 921, of the British North America Act cannot, as the learned 
judge seerns to have thought it did, warrant the imposition of 
such stamps. That sub-section.does authorize the legislature to 
make laws in relation to the maintenance of the Provincial courts 
hut it must clearly mean laws for their maintenance in such nyan- 

and hy the exercise of such powers as are within the scopeof 
the authority of the Legislature. By section 91 sub-section 3,
11 The raising bf money by any mode or system of taxation,’’ is 
within the exclusive legislative authority of the Parliameut of _ 
Canada. Tlje power of the Provincial Legislatures as to taxal ion 
is defined hy sub-section 2 of section 92: “ Direct taxation within 
the Province in order to the raising of a revenue for provincial 
purposes.” The only exception^o this would seem to be in the 

provided for hy sub-section 9, which pennits the making of 
laws as to “ shop, saloon, tavern, auctioneer, and other liceuses 
in order to the raising of a revenue for provincial, local or muni 
cipal purposes." It is the duty of the Provincial Legislature to 
provide for the administration of juslice within the Province, so 
that is a provincial purpose for the raising a revenue for which 
direct taxation may he resorted to. If the legislature can by 
rneans of such an Act as the 49 Vic. c. 50, raise a revenue for the 
maintenance of the courts, then it may hy indirect taxation raise 

for the maintenance of public and reformatory prisons 
and of hospitals, asylums, charities and eleemoswiary institu
tions othér than rnarine hospitals. Indeed, by the 'fcovisions of 
that Act as to Building Fund Stamps the attempt has been made 
to provide for the maintenance of prisons. In other words, if
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this Act is one competent for the Provincial Legislature to pass, 
then the provisions of the British North America Act as to taxa- 
tion by Provincial Legislatives amount to nothing, and they have 
unlimited powers of indirect taxation to raise a revenue for the 
maintenance of all provincial institutions and for carrying 011 the 
government of the proyince.

The appeal must be allowed, the order made in Chambers set 
aside and an order for security for costs granted. As the 
has' arisen largely out of the expression of opinion by the Privy 
Council in Attorney General v. Re/W, that the question now 
before fts is one yet to be considered, 
appeal.

give no costs of the
9

Appeal allowed.

X
TOUSSAINT v. THOMPSON.

(In Appeal.)

Illegal cy/tract.—Agreement between one ereditor and the del/tor 
lo pur c ha se debtor' s stock from assignee.

The declaration set out an/e vol. 3, p. 504, upon appeal to the full court was 
held good upon demurrer.

J. B. Mc Arthur, Q.C., and N. F. Hagel, Q. C., for the de- 
fendants.

The contraet alleged is illegal, Moon v. Clarkr, 30 U. C. C. P. 
417; Clark v. Ritchey, tiGr. 499 ; Higgins v. Pitt,. 4 Ex. 312 ; 
Howtten v. Haigh, 11 Ad. & K. 1033 ; Wetherillv, fones, 3 B. 
& Ad. 225 ; ffailttingtm v. Victoria Graving D. Co., 3 Q. B. D. 
549 > fackman v. Afitchelt,' 13 Ves. 581; McKewan v. Samhrson, 
L. R. 15 Eq. 229; Fuller v. Abrahams, 3 Bro. & B. 116; 
Dauglish v. Icnncnt, L. R. 2 Q. B. 49 ; Campion v. Brackenridge, 
28 Gr. 201.
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/ •S'- Ewart, g. C, and C. P. IVilson, cited Ex. p. Burrell, 
1 Ch. D. 537; Bone v. Ekless, 5 H. & N. 925.

Art agreement between two not to bid against one another at 
auction is not illegal, Carews'Estate, 26 Beav. 187; Henry v. 
Burness, 8 Gr. 345 ; Ross v. Scott, 22 Gr. 29.

(jj/Zz /zzzzf,

Tavlor, J., delivered the judgment of the court. {a)

The declaration does not allege that the plaintiffs were insol- 
ven t, nor that there was any agreement to which the plaintiffs 
were parties, that the arrangement come to should be concealed 
front the other creditors. It is not necessarily to be inferred front 
the statentents in the dv( laration that it was to be so, and there 
is no a^legation that the creditors have suffered in any way. The 
utniost that is alleged as to inducing parties not to bid or ölfer 
for the stock, or in the way of a conspiracy tu prevent biddi.ng, is 
that when the plaintiffs were about to get a friend to bid for them 

• the defendants agreed that if they would get their friend not to bid 
on their behalf, they would bid and buy for them. I cannot see 
that there was any thing illegal or against public policy in the 
agreement alleged in the declaration.

The rehearing should be dismissed withcosts.
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(«) Present: Wallbridge, C.J., Dubuc, Taylor, JJ.
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ACME SILVER COMTANY v. PERRET. 

(IN Ai-peal.)

Repleviti.—Property passing.—Sa/e or consighment.

Defendant ordered certain goods through plaintiflVs traveller. Plaintifls 011 
I2th December wrote defendant that they would ponsign only, and not sell. 
This letter was ne ver received, but defendant dyf receive a telegram as fol- 
lows:—" Can only till order forty off Hardware, Jfirty and ten flatware, you 
paying express^ajyrwer il satisfaetory.” Defendant replied, “ All right, send 
goods at once. On the i6th, the goods were shipped. On the same day 
plaintifls wrote defendant that the goods were consigned only and not sold, 
but this klter was not mailed until the i8th, and was not received until after 
the goods had been received and accepted. The invoice was headed “ con
signed to ” the defendant.
//e/d, (Taylor, J., dissenting). That there was a completed sale to the 

defendant and that the property in the goods had vested in him.

H E. Craw/ord, for plaintifls.
J. J. Robertson, for defendant.

1

11
I

■

)!
? ■ (isthjune, 1887.)

Duruc, J.—The plaintifls are manufaeturers of silver plated 
ware in Toronto. A commercial traveller, named Dixon, 
to Winnipeg, and took from the defendant an order for goods 011 
the plaintifls, to be paid by drafts at 4 and 5 months. Sonic 
letters and telegrams passed between plaintifls and defendant and 
goods were shipped to the defendant, who received them-fand 
signed the drafts. This was in December, 1885. In March, 
1886,the plaintifls issued a writ ofreplevin against the defendant,and 
such of the goodsaswerethen found in the possession of the defend
ant, were replevied. A portion of them had already been sold.

The ptädntiffs contend that the goods were only consigned to 
the defendant to be sold on commission, while the defendant 
claints that they were sold. The real question to be determined 

,is whether the goods were really sold or only consigned, and 
.whether the property in. them aetually passed to the defendant.

It appears from the evidence that the first orders of the defend
ant sent by Dixon, were burned on the way, and the first intima-

came

1
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«
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ation of the matter which reached the plaintiffs, was a letter of 
Drxon; received on the i8th December, 1885. The plaintiffs 
t hen took information about defendant’s financial standing, and 
a letter is produced bearing date the izth December, written by 
Parker, president of the plaintiffs’ Company, in whicli he says to 
the defendant that owing to his circtimstances, the plaintiffs would 
only consign.the goods to him to be paid for as sold, and to 
remain the property of the plaintiffs until paicj for. That letter 
bearing date the izth December, was 
defendant.

On the same day, 12th December, Dixon writes tp the plain
tiffs from Winnipeg, saying that, ovving to the latpness of the 
season, the goods will have to be shipped by express,* the differ- , 
ence bettveen freight and express charges to be paid half by the 
plaintiffs and half by the defendant. That letter.was received by the 
plaintiffs on the i6th December. On the same day, iöth December, 
the plaintiffs sent to defendant, the following telegram :—“Can only 
fill order forty off, hollowvvare forty and ten flatvvare, you paying 
express; answer ifsatisfactory.” The defendant telegraphed in ans- 
wer on same day as follows“ All right; send goods at once.” In 
a letter dated also the iöth December, the plaintiffs wrote to the 
defendant, “ Your order was received at 11 a.m., we wired you 
at noon, your answer came at 3 p.m., your entire order left at 
6 p.m........................Owing to your difficulty with the Govern
ment, we were not aware how matters stood, so to guard against 
seizure, or any other trouble we made the invoice, “ on consign- 
ment,” this is the same to you, but protects both you and 
selves against surprise; we will draw at the 4 and 5 months as 
agreed, so that really the consignment does not affect you; and 
if your trouble comes the wrong way, it will help you. We 
disposed to treat you liberally and are, we think, under the cir- 
cumstances acting in your in terest.” The whole of that letter is 
written on the first page of the sheet of paper, as also the signa- 
ture. On the other side of the paper is found the following 
memorandum withöut signature: “ Check off your invoice, take 
copy of it, and write across each sheet that you accept the goods 
on\consignment, and return it to us signed with your firm name.”

That letter, although dated the iöth December, and, assworn 
to by Parker, written on that day, was not maited until the i8th.

MANITOUA LAW REPORTS. VOL. IV. '
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The defendant swears that he received it after the goods had 
reached him. He says that the goods came 24 or 48 hours before 
the invoices. He is not sure of the exact date when he received 
the goods, or the letter, or the invoices; but he appears to be 
pretty certain that the goods came before the letter and the invoices. 
The invoices have the usual heading, “ Mr. Wm. Perrett, 
Winnipeg, Man., to The Acme Silver Co. Dr.” But above the 
words “ Mr. Wm. Perrett,” are written the words “ consigned 
to.”

;;

The defendant’s contention is that he gave his orders which 
were sent by Dixon with a letter embodying the terms of the 
contract, received the telegram of the i6th, modifying some of 
the terms, replied at once accepting said modification, received 
the goods in due time, opened them and put ihem on his show 
case, had full possession of them on the 2oth or 21st December, 
that the contract was then fully completed, and that he had not 
at the time, any intimation that the goods were shipped on con- 
signment. He understood that he had purchased them and that 
a sale and 11b other transaction had taken place. The first intim- 
atipn he had of the, corlsignment was, when his wife observed the 
words “ consigned to,” written over his name on the invoices.

The plaintiff on his part contends that his letter of the i2th 
December, shewed his then intention of sending the goods on 
consignment; that he considered that the telegram of the defend
ant of the i6th was in answer to his letter of the i2th as well as 
to his telegram of same day, that the words “ consigned to,” 
written 011 the invoices and his letter of the i6th clearly indicated 
to the defendant the conditions and terms on which the goods 
were sent, and that the property of said goods never passed to 
the defendant.

There is, no doubt, on the law, that the question whether 
goods shipped vest in the consignee depends on the intention of 
the consignor, Brandt v. Bowley, 2 B. & A. 938; Benjamin on 
Saley 260, 262, 302.

But in every contract the intention must be expressed to the 
other contracting party, or must be gathered from his own acfs, 
as he makes them known to the other party or allows him to see 
them. It would not do for a man in coqtracting with another 
to do certain acts having a particular ordinary meaning, or indic-

!
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ating a particular intention, and afterwards to claim that he had 
in his mind a different intention, or even that he expressed said 
different intention to another person, or vntered it in his own 
book, or wrote it in a letter ad dressed to the other contracting 
party, without send ing the letter, or otherwise making his inten
tion known to the other party. That other party is not of course 
erititled to construe according to his own notions, theacts of the 
man who is dealing with him. But in the absence ofany 
expressed intention, or ofany intention in some man ner known 
to him, he has the right to take the acts, doings and words of the 
party contracting with him as having the usual meaning they 
naturally have in ordinary circumstances.

What are the facts of this case? The plaintiffs have goods 
for sale and authorize Dixon to take orders for sale. The defend- 
ant wishes to buy goods and gives his orders to Dixon to purchase 
them from the plaintiffs. The plaintiffs know that the defendant 
in ten ds to purchase and receive and entertain the orders sent. 
They claim to have expressed their intention in the letter of the 
12th December; but it is not shown conclusively in the evidence 
that the letter was mailed, and the defendant swears positively 
that he did not receive it. The next thing is the letter of Dixon 
written on the izth December, and received by the plaintiff on 
the i6th. From that letter speaking of the order of the defend
ant and of the terms as to express charges, the plaintiffs could 
understand only one thing, viz. that the orders were for the 
purchase of the goods, and not for the consignment of them. 
They at once telegraph to the defendant saying he must pay 
express charges, and ask ing i f satisfactory. He answers: “All 
right, send goods at once.” The goods are shipped, received by 
the defendant, opened and placed in his show case before he 
receives the invoices and the letter of the i6th of December. 
VVhether it was one day or two days before, or on same day may 
not be so clearly established; but the defendant says positively 
that it was before, and that he had already the possession of the 
goods when he received the invoices and the letter. The invoices 
had on them the words “ consigned to,” but the defendant says 
he did not notice that until after he had checked a portion of 
them. There was also the men tion made in the letter of the i6th 
December, that the goods were only consigned, and the request 
on the back of it that the defendant should signify his acceptance
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of the bargam by writing it across the invoices. The defendant 
might, no doubt, have complied with the request. But if he had 
a complete contract of sale by delivery and acceptance before the 
intimation of the consignment and the request in question, he 

not bound t0 fore8° his rights then acquired, and acpept the 
and different bargain thus proposed to or required of him.- 

It is intimated on the part of the defendant, that the letter of ’ 
the plaintiffs dated the izth December, may not have been sent 
at all. or may, as well as the letter dated the i6th December ‘ 
have been written later than they appear to be, and that the rea! 
idea ofonly consigning the goöds may have originated after 
goods had been shipped. The fact that the first letter was never 
received, and that the second was mailed two days after it appears 
to have been written, may lead to that surmise. But in presence 
of the positive evidence to the contrary, that surmise cannot be 
accepted.

505
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new
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However, if as stated in the letter of the i6th December, the 
goods were shipped by express on that day, and the letter itself 
was not mailed until the i8th, it is natural to believe the sworn 
statement of the defendant, that the goods were received before 
the letter and before the invoices. This results from sorne negli- 
gence on the part of the plaintiffs, and if through that negligence 
and through the delay occasioned thereby, matters assumed such 
a shape that the defendant had the right to consider his purchase 
of the goods a complete contract. he cannot be deprived of that 
benefit.

It was argued by counsel for the plaintiffs that the letters and 
telegrams relied tipon by the defendant to make his contract have 
no reference one to another. But there are more than letters and 
telegrams as to a contemplated contract. There are the orders 
for the purchase of goods, the selecting and shipping of said 
goods, the reception and acceptance of them by the purchaser, 
before any intimation received by him that they are shipped on 

other agreement. And in the absence of any expressed 
indication to the defendant of the bargain or agreement under 
which the goods were shipped to him, was it not natural and 
proper for the defendant to consider that the goods were sold to 
him? I11 fact, on his havinggiven the orders for the purchase’ 
of them; on the interviews had with Dixon; on the telegrams 
exchanged with the plaintiffs, and on his receiving the goods, he

il

I

I

some
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Ocould not construe the acts, things and communication connected 
with tlite tralnsaction otherwise than a complete contract of sale.

In Rohdc v. Thwaites, 6 B. & C. 388, Holroyd, J., said, 
“ The selection of goods by one party and the adoption of that 
act by the other, connects that which before was a mere agree- 
ment to sell into an actual sale, and the property thereby passes.”

I am of opinion that the defendant, when lie had received the 
goods and was in possession of theni, had the right to take the 
sale as completed, and to consider the said goods as his own. 
And it being so, he could disregard any terms attempted to be 
imposed 011 him by communication subsequently received.

He would have shown a better and perhaps a more diligent 
spirit if l|e had at once written to the plaintiffs that he did not 
intend to accept the terms contained in their letter mailed on 
the i8th December; but the plaintiffs have also shown a lack of 
diligence in remaining three months without writing, and ascer- 

p taining whethér the terms on which they intended to ship the 
goods had been fpund agreeable to the defendant, or without 
taking proceedings at all in the matter.

I think the verdict for the plaintiff should be set aside and 
verdict entered for the defendant..

Tavlor, J.—This is an action of replevin, tried by rny hrother 
Killam without a jury, in which he entered a verdict for the 

.plaintiff company. The defendant has moved to enter a non- 
suit.
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A man namcd Dixon, was in Manitoba.as traveller foranother 
firm, but also taking orders for the plaintiff company. 
obtained an order from the defendant, for the goods in question, 
and the defendant’s contention is, that the order sent on by 
Dixon in a letter of iztli December, 1885, the telegram from 
Parker, the manager of the plaintiff company, to the defendant 
of i6th December, and the telegram from the defendant to the 
plaintiff company of same date, form a complete contract. He 
contends that the goods were sent in pursuance of that contract, 
and that when they were delivered to the carrier, the property 
in them passed to him, while the plaintiff company contends, 
that they were sent only on consignment for sale, the property 
in the good remaining in the plaintiff company,
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On the 3rd of December, 1885, Dixon wrote to the plaintifT 

company, that lie forgot to mention on his order she^t yesterday, 
that Perrett’s bill was to be halffour months and half five niontbs. 
This was the first the plaintifT cqmpany knexv of the order, .as 
the order sent the day before had been lost by the burning of a 
mail car. On the i2th of December, Dixon wrote to the plaitt- 
tiff company, "Enclosed you will find Wm. Perretfs order, also 

The orders I sent you liave been 
burned on the mail car Saturday last, but I did not hear of it till 
today, when I carne hack from the west. Now these orders 
to° 1° come by freight, so tbey will have to come by express, 
but the parties will not pay full express charges. Perrett pro- 
poses to pay half of the difference between the freight rate and 
express charges, or cancel his order, and Winks & Co. say, if 
you do not pay the difference between freight and express, they 
will cancel their order. Now, if you think it would be worth your 
while to send these goods

:

Winks & Co., both good

are

■■
1on these terms do so, and I will try and 

arrange to get our house to take a little less commission on these 
two orders. On the iöth December, the plaintifT company 
telegraphed to the defendant, “ Can only fill order forty off 
hollowware, forty and ten flatware, you paymg express, answer if 
satisfactory.” On the 1

day, the defendant telegraphed to 
the plaintifT company, “ All right, send goods at once.” These 
are the several documents relied 011 as making out the contract.

1

II
It will be ohserved that the telegram from the plaintifT 

pany on the 21st of December, merely says, “ Can only fill 
order,” &c., it does not say what order, or whose order. There 
is nothing in that document to connect it in any way with any 
particular order given by the defendant. So the telegram 
by the defendant to the plaintifT company, and relied 
reply to the telegram sent him the same day, does not refer to 
any other document to ivhich it is an 
identify any such other document.

.com-

!

sent 
on as a

answer, or in any way

Now, while it is true that all the particulars to make out a 
complete contract need not be contained in one document, and 
the signed document may incorporate others by reference to 
them, yet the reference must appear from the writing itself, and 
not have to be made out by oral evidence, Pollock on Contracts, 
175. Or, as it is expressed in Blackbum on Contract of Sate, 
(and ed.) 44, “ If there be sufficient matter to make 
andurn writtcn on separate pieces of pnper, no one of which by

a mentor-
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itself contains enough, the question ar i ses, if the memorandum of» 
which the contents of these several papers are evidence is all in 
writing or not; if the contents of the signed papers themselves 
make reference to the others so as to show by internal evidence, 
that the papers .refer to each.other, they may be all taken together 
as one
to connect t hem, to give evidence of the intention of the parties 
that they should be connected, shown by circumstances not 
apparent on the face of the writings, the memorandum is not all 
in writing, for it consists partly of the contents of the writings 
and partly of the expression of an intention to unite them, and 
that expression is not in writing.”

approved of by Williams, J., in North Staffordshire Railway

memorandum in writing; but if it is necessary, in order

Cotinty

The C 
dent in tl 
service.

Semble,

This statement of the law
was
Co. v. Peck, E. B. & E. at p. 1001. It is also, I tliink, quite 
borne out by the cases of Ridgway v. Wharton, 6 H. L. 238 ; 
and 0'Dodohoe v. Stammers, 11 Sup. C. R. 358.

C. h

IV. j

But even if there should be a contract held to have been made 
out, were the goods sent in pursuance of that contract. I think 

The plaintiff company might in that case he liable to an 
action for hreach of a contract to supply the goods, but that is 
not what we have now to deal with.

The question of whether the property in the goods was to pass 
or not, is clearly a question of intention. Now the goods 
despatched on the i6th of December, and on the same day, a 
letter was written to the defendant, stating the terms upon which 
they were sent, namely, upon consignment for sale only. It is 
true, that owing to some delay, not very clearly accounted for, 
that letter did not reach the defendant until a day, or two days, 
after the goods came into his hands, but nevertheless, it stands 
there as evidence of the intention of the plaintiff company at the 
time the goods were sent off.

In my opinion, the verdict for the plaintiff company should 
stand and the defendant’s motion he refused with costs.
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Wali.bridge, C.J., concurred with Dubuc, J.
Verdict for piaintiffs setaside 

and verdict enteredfor defend
ant.
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RE ARDAGH.

Coiinty Court.—-Jurisdiction.—Defendant in Ceylon.—Substitu- 
tional service.— Title to land.

The County Court has no jurisdiction to proceed against a defendnnt mtl- 
dent in the Island of Ceylon, eitherupon personal, or by directing »iihstltutimml, 
service.

In an åction upon a covenant in a deed against encumbrancen,
Semble, The title to land would he in question.

C. //. Allen, for plaintiff.

IV. E. Pertiue, for defendant.
(3 ut October, 1887.)

Tavlor. J.—This is a summons calling upon W. D. Ardagh, 
Esq., Judge of the County Court of the County of Selkirk, and 
James Jackson, the plaintiff in a certain cause in tliat Court, 
against A. M. Vaughan Hughes, to show cause why a writ of 
prohibition should not issue prohibiting the said judge from 
further proceeding in the cause, upon the groitnd tliat the County 
Court has no jurisdiction to hear or determine the said cause, for 
the reason that the title to land is involved in the said suit, and 
that the cause of action sued upon did not arise within the juris
diction of the said Court, and that the said Court has no juris
diction over the said Hughes, and'that the said Court has no 
means of causing a writ of summons to be served upon him in 
the Island of Ceylon.

It appears that the defendant Hughes has for some years lived 
and now lives in the Island of Ceylon, that some time ago he 
sold and conveyed to one Ronaldson a parcel of land in the City 
of Winnipeg, which Ronaldson has since sold and conveyed to 
Jackson the plaintiff. The deed to Ronaldson was executed in 
the Island of Ceylon, and contained the usual short form of cove
nant against incumbrances. Jackson alleges that he has had to 
pay #42.93 arrears of taxes, which accrued while Hughes was the 
owner of the land. The particulars of claim annexed to the
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of defend-'writ are, “ #42.93, amount paid hy plaintiff for 

ant."
Mesars Bain, Perdtie & Rollinson, were the solicitors who acted 

for the defendant Hughes in preparing the deed to Ronaldson 
and the learned Judge made an order for substitutional service 
of the summons upon them and for posting up a copy m the 

office of the Clerk of the Court.
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It appears to me that in the case of a defendant living as tlns 
defendant docs, in the Island of Ceylon, the County Court has 

jurisdiction to proceed in a suit against him. Process of the 
County Court cannot be served out of this Province, unlesssome 
Act provides for it bqing so served. The County Courts Act, 
1887, has made provision for such service in section 53 sub-sec - 
tion ’2, as follows, “ Writs of summons may be served 011 a 
defendant or defendants in any province in the Dominion of 

in the North-West Territories, or any other portion

110

Canada, or .
of the Dominion of Canada, or in the United States of Ameiica. 
Service in the Island of Ceylon is certainly not sanctioned by that

section.
It is, however, urged that the 541)1 section covers such a

to order substitu-as the present and that the jndge had power 
tional service. That section is as follows, “ It shall be lawful for 

case made to him for that purpose, toany judge upon any proper 
order substitutional service, or to atlow any service so already 
made, of a summons or other process in any action in the County 
Court.” But plainly that section applies only in a case in whichasum- 

under the Act, be served, but for some reason per-mons may,
sonal service cannot be effected. Then, the judge may order 
service to he made substitutionally, of this therc can I think, be 
no doubt, and Mr. Sinclair, the learned Judge of the County 
Court of Wentworth, in Ontario, is of the same opinion. In his 
valuable work on The Division Courts Act, 1880, at p. 94, in a 
note to section 62, which treats of substitutional service, he says, 
“Substitutional service cannot be ordered in any case ifit would 
have been impossible to have effected personal service. For 
instance, ifa defendant shonld reside without the limits of the 
province, and could not be personally served there with a sum
mons from a division court, (for the reason that our Acts do not 
allow such a summons to ron beyond the limits of Ontario),
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neither would substitutional service be ordered in such a case. ’’ In 
Flower v. Allan, 2 H. & C. at p. 694, Bramwell, B., used the 
expression, substituted service supposes the possibility ,of actual 
service.

I incline to think the title to land also comes in question, for 
if the plaintiff seeks to recover from the defendant under the 
covenant against incumbrances in the deed to Ronaldson, the 
learned Judge must determine the question of whether lie is now 
the owner of the land and entitled to the benefit of that covenant. 
In Trainor v. Holcombe, 7 U. C. Q. B. 548, it was held that a 
county court could not entertain an action of trover for grain 
and turnips, because the judge could not dispose of the case with- 
out assuming a jurisdiction, which the Act did not give him, to 
determine who was the owner of the land. I, however, dispose 
of the question now before me, on the ground that the Court 
had no jurisdiction to serve process on the defendant in the 
Island of Ceylon, and could not supply that want of jurisdiction 
by ordering substitutional service.

I do not think that it can be seriously argued that the 47th 
section gives the Court power to serve process in Ceylon, the 5jrd 
section having expressly provided for cases in which service can 
be effected abroad.

A writ of prohibition must issue prohibiting the judge from 
further proceeding in the suit.
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HARRIS v. RANKIN.

(In Equity.)

Registered judgment.—Form of Certificate.—Homestead land ^ 
prior to patent.

:

Homesteads, allhough prior to patent and subsequent to recommendation 
exempt from seizure under fl. fa., are subject to l« charged l.y registered 

judgments.
A certificate of judgment in the form referred to in tliis case (4 Man. I.. K. 

115), but having the date correct and its amount sucli as wouhl shew the 
judgment to be of record in the Queen's Bench is valid,

L. 'g. McPhillips, for plaintiff.

IV. H. Cu/ver, for Rowswell.

;
I
1

:
(8/h October, 1887.)

Tavlor, J;—The Master has by his report settled the priorities 
of the various parties in the following order,—First, the plaintiffs 
as to the costs of the suit.—Second, Rowswell, a party added in 
his Office as to his judgment.—Third, the plaintiffs as to their 
judgment in the Court of Queen’s Bench, and Fourth, the plain- 
tiffs as to their County Court judgment.

From this report the plaintiffs have appealed claiming prionty 
for their judgments over Rowswell.

They contend that the registered certificate of RowswelVs _ 
judgment, in virtue of which the Master has given him priority, 
being in exactly the same form as the registered certificate of the 
plaintiffs Queen’s Bench judgment, which the Court on the 
rehearing of this case, 4 Man L. R. atp. 120, held not sufficient 
to effect by its registration a charge upon the land, he could 
acquire no charge under it. The two cases are not, however, m 
my judgment, the same. The language used by my brother 
Killam when dealing with the certificate registered by the plaintiffs 
was, “ The names of the parties and the amounts are identical, 
but there is a diflference in the dates, the number of tke roll is 
not given, and the certificate does not shew the judgment to have 
been recovered in the Court of QueeiVs Bench. It might, so far 
as appears, have been recovered in a County Court, the amount

|
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being witliin the jurisdiction of the County Courts.” It was t lie 
concurrence of all these defects wliich led the Court to ,hold the 
reglstration of that particular certificate, not sufficient to charge 
the land. Had a party interested desired to make a search 
the judgment, he could not have learned from the certificate, in 
wliich court to search, and even had lie searched in the Court of 
Queen’s Beiich, he ivould liave failed to find any judgment 
against the defendant, entered
numlier of the roll and the date being given as of a wrong 
111 the certificate now in question, the day, month and 
correctly given, and the amount of the judgment, wliich is stated, 
shows it could not have been recovered in any Court hut the 
Court of Queen’s Bench.

The plaintifis further urged that Rowswell can only claim 
under his registered certificate what he could have lield under a 
writ ofyi'. fa., as The Administration of Justice Act, 1885,
111, as amended by 49 Vic. c. 35, s. 14, after providing for the 
reglstration of certificates of judgment, says, “ No proceedings in 
equity shall be taken 011 any such certificate of judgment against 
any real estate exempt from seizuny under writs of execution 
issued by any court in tliis Provincef” 

certificates already registered are to have 110 greater force and 
■ elfect than if registered under section nr, unless proceedings 

had been begun on them before the passi ng of the Act. It seems 
to me that real estate exempt from seizure in that section must 
mean such as is exempt from seizure under the Administration of 
Justice Act and does not refer to any of the provisions of the 
Dominion Lands Act. The full court 011 the rehearing of this 
case held at p. 128, that by the registration of the plaintifis’ 
County Court judgment the lands became subject to a charge in 
favour of the plaintifis for the amount of that judgment. If so, 
then by the registration of RowswelPs judgment tliey became 
subject to a charge in his favour. The registration of his judg
ment being earlier in date than that of the plaintifis, it became 
entitled to priority over theirs.
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37°; Moy 
10 M. & 
Prrkins,

KE LAVERANDRYE EI.ECTION.

KE ST. ANDREWS ELECTION.

(In Appeal.)

Election petition.—Preliminäry objections—Recognizance.—Jus- 
tice of the peace.

An objection that the recognizance for secujjly for costs, 
ix justice of the peace, is a jiveliminary objection.

Vreliminary objections having been filed in proper time, a summons to 
sider them xvill not be discharged merely because it has not' been taken mit 
within thi time limited by statute. f

A justice of the peace has no povver to take a recugnizj|ce
(ÄV North Dtifferin Election, 4 Man. L. R. 280, fSlowed).

A recognizance was taken before K. S„ described as a juktice of the |>eace. 
lie was also a commissioner, but nothing appeared upon the recognizance to 

show that fact.
Held, That the recognizance was invalid.

'Vhese were appeals from the decision of Wallbridge, C.J,,in Re St. Andmos 
Election, and Duhuc, J„ in Rc Lavaran,Iryc Election, (in wliich lie follmved 

Re St. Andrews Electjon.)

Two Akpeals krom Orders, allowinc; Preuminaky Objections.

ARUUMENT IN LAVERANDRYE C ASE.
C. P. IVilson, and J. D. Camtron, for appeilant citcd, Reg. 

v. Irwin, L. R. 9 Ir. Eq. 549 i Xeg. v. Hurley, 2 Dr. & War. 
445 ; Chcncy v. Courtois, 13 C. B. N. S. 634 ; Exparte Johnson, 
26 Ch. D. 338, 350; Reg. v. Hoodliss, 45 U. C. Q. B. 55» i 
Bttrdekin v. Potter, 6 M. & W. 13 i The Peopli v. Van 
Rentse/laer, 6 Wend. 543- 
/. H. D. Munson, for respondent.
Parties are not estopped from setting up want of authority, 

Macfarlane v. Allan, 6 U. C. C. P. 496.
Important that all should appear on the files of the court, 

Nesbitt v. Cock, 4 Ont. App. R. 200 ; Rex v. Haley, 1 C. & P. 
258, shows affidavits in court are ijot treated as strictly as under 
Bills of Sale Act, see also De Förrest v. Bunnell, 15 U. C. Q. B.

C. P. 1 
Petiti 

Assuranct 
Cohen, 7 

N. F. 1 
True te 
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370; Moyer\. Davidson, 7 U. C. C. P. 521; Frost v. Hayward, 
10 M. & W. 673 ; Howard v. Brown, 4 Bing. 393; Shard v. 
Perkins, 1 Dowl. N. S. 306.

ARGUMENT IN ST. ANDREWS ‘CASE.

C. /A IVilson, for appellant.

Petition may be pending before presentation. AV Western 
Assurance Co., 6 Pr. R. 86. He further cited, Schletter v. 
Co/ten, 7 M. & W. 388; K ing v. Queen, 14 Q. B. 31. 

iV. F. Hagel, Q. C., for respondent.

True test whether the recogn izance, can be recovered upon,. 
Nesbitt v. Cock, 4 Ont. App. R. 200. Can not go beyond the 
record for the capacity of the party before whom it was acknow
ledged, Laverty v. Duffin, Alcock & N. 295 ; Bulteel v. Jarrold, 
8 Price 467; Burns v. Grier, 5 O. S. 590; Rex. v. Gardner, 2 
Camp. 513.

(2J//1 June, 1887.)

Killam, J.—These are two cases arising under the Manitoba 
Controverted Elections Act.

Petitions were filed contesting the elections of members of the 
House of Assembly for "the ttvo electoral divisions of Laverandrye 
and St. Andrews. Kach petition was accompanied by an instru
ment in the form of a recognizance purporting to have been 
acknowledged itefore Andrew Strang, a Justice of the peace for 
Manitoba. Mr. Strang was described both in the body and^hr 
tlie caption of the instrument in each case as a justice of the 
peace, but nothing appeared in any part ofeither instrument to 
show that he occupied any other oflicial position.

Preliminary objections were filed among which were objecti 
to the recognizances as being invalid. t •

I11 the St. Andrews Case, argument upon the objections 
bad before the learned Cliief Justice, who considered the recog- 
nizance invalid, as not having been acknowledged before an offi
cer having authority to lake recognizances in such cases, and 
allowed the objection.

Subsequently, the preliminary objections in the Laverandrye 
Case,. were brought before my brother Dubuc who followed and 
adopted the decision of the Chief Justice and allowed a similar 
objection,

011 s
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During this present term these decisions liave been brought 
before us for review, arguments being had in each case separately 
before the court in the absence of the judge who pronounced the 
decision. The judgment which I shall read is the judgment in 
each case of the members constituting the court in such case, as 
for convenience only oiie State men t of the reasons for the deci- some cc 
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sions has been prepared.
The petitioners liave not attempted to uphold the authority of 

a justice of the peace to take such a recognizance. The decision 
of my brother Taylor in the North Dufferin Case, 4 Man. L.R. 280, 
appears to liave been accepted as conclusive upon the point. In 
liotli cases, however, evidence ivas offered to show tliat Mr.

commissioner for taking affidavits, and although

C

Strang was a
evidence was offered to dispute this, it was found as a fact by the

commissioner. I have nolearned, Gliief Justice, tliat he 
doubt whatever, of the correctness of such a finding in botli

cases.
I regret, however, tliat, notwithstanding the very able argu

ments that have been addressed to us in botli cases by Mr. Wilson, 
011 belialf of the petitioners, that I am unablq to conclude that 
the petitioners can a vail themselves of this finding.

I It js urged that, ifa commissioner has authority to take these 
-iwvTreognizances, the acknowledgnient before him was sufficient to 

bind the sureties and that this is all that is necessary to constitute 
a valid recognizance, however the parties making the acknoiv- 
ledgment and the party taking it may have supposed and under- 
stood the latter to be acting. For myself, though I do not knoiv 
that in this I represent the opinion of all the members of the 
court, I deem it unimportant that the party before whom the 
sureties made the acknowledgnient assumed to act in a capacity 
which gave him no authority to take the recognizance, if in fact 
in another capacity he had the requisite authority. I am of the 
opinion that though an instrument were made out describing him 
in the ivrong capacity, a subsequent one could have been made 
out in proper form and signed, without a fresh acknowledgnient, 
and that this if so made out in time to be filed with the petition 
would have been sufficient. We are all,- however, of opinion that 
the recognizance filed should he authenticated upon its face by 
the signature of an officer having authority to take such an ack
nowledgnient, and showing his authority.

!
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A recognizance is “an obligation of record, which 
enters into before some court of record or magistrate duly auth- 
orized with condition to do sorne particular act j as to appear at 
the assizes, to keep the peace, to pay a debt or the like. . .

. . This being either certified to or taken by the officer of
court is witnessed only by the record of that court, and not 

by the party/s seal,’’ 2 Bl. Com. 341.
It has not its full effeet as an obligation of record until it is 

enrolled, häving before that the force of a bond only, Bothom/y 
v. Lord Fairfax, 1 P. W. 340, 2 Vern. 751; Glynn v. Thorfe, 
r B. & Aid. 153 ; Hall v. Winchfield, Hob. 195.

The Controverted Elections Act, C. S. M. c. 4, ss. 23, 24, and 
Klection Rttle No. 7, have apparently substituted for enrolment 
the filing of the recognizance with the petition, and by the 
‘251,1 »"d taöth sections of that Act the filing ofa copy of the 
recognizance with a statement of costs and the master's allocatur 
is made equivalent to the signing of a judgment, upon which 
execution may be issued against the sureties.

vIt is evident then that there must be something more than the 
acknowledgement before the officer taking the recognizance. 
He must give an authentic certificate of the acknowledgment 
which tan be entered of record and which will be available to 
those who may be awarded costs. This is also borne out by the 
35Ih section of the statute and Rule No. 11, which require that a 
copy of the recognizance or bond be served with the copy of the 
petition, and by Election Rule No 8. which requires the sureties 
to sign the recognizance.

In MacFarlane v. Allan, 6 U. C. C. P. 496, it is clearly shown 
that the enrolment of the jrecognizance of record does not estop 
the cognizors from showing that it was entered into before one 
having no authority to take the acknowledgment and that it there- 
fore, should not have been entered of record.

And this is really all that is shown by the cases of AVy. v. Irwin,
9 It- Rq- 549- and Rtg v. Hurley, 2 Dr. & War. 445, so strongly 
relied on by Mr. Wilson.1 I11 t hese twO cases the full authority 
of the officers did appear in the captions, though not in the body 
of the recognizances, and they had therefore been certified in 
authentic man ner to the officers who had entered them of record- 

In both the Canadian and the Irish cases referred to, the auth
ority of the officer to take the recognizances and the propriety of
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their entry of rccord were disputed in proceedings by sa. fa. to 
enforce them. Under preliminary objections such as those 
before tbe court, the respondent can take advantage even of, 
irregularities when, perhaps, in proceedings by sci.fa. the parties, 
proceeded again st would be limited to showing the instruments 

to be nullities.

But
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i
It is true that in Bums Justice, zgth Ed. Vol. 5, p. 7, it is 

said, “ And when it, 1 (the recognizance) ’ is made up, if the jus- 
without his Seal to it this istice shall only subscribe his 

well enough, and that it may be in either of these sorts, ‘ Ack- 
nowledged before me ’ ]. P., or only to subscribe his name thus, 

J. P.”
This, however, is evidently said with reference to recognizances 

taken before the party sub-

narne

i
showing in the body that they 
scribing ris a justice ol the peace and within the limits of his 
jurisdiction. All the precedents in Bums, in Gude's Crown 
Pradice and other books of forms show this. It is a universal 
rule that the jurisdiction of justices of the peace and of all

the face of their proceedings.

i

infe-

rior courts must appear upon 
Where it appears 011 the face of the proceedings that the inferior 
court has jurisdiction it will be intended that the proceedings 

regular, but unless it so appears—that is, if it appear affirm-
if it be left

are
atively that the inferior court has no jurisdiction or 
in dotibt whether it has jurisdiction or not—no such intendment 
will be made,‘ Demftsterv. Purne/l, 4 Sc. N. R. 39 ; Moravia v. 
S/oper, Willes, 30; Titley v. Foxall, Willes, 688 ; Barnes v. 
Kcane, 15 Q. B. 75; Reg. v. All Sainls, 7 B. & C. 785.

|
1 i,5

a number of cases inUpon this principle it has been held in 
the United States, that a recognizance taken before a justice of

which it is taken so that itthe peace must show the grounds
may appear that he had jurisdiction to receive it. The State v. 
Smit/i, 2 Me. 62 ; Id. v. Magrath, 31 Mc. 469 ; Id. v. Wormell, 33 
Me. 200; Id. v. Hartwelt, 35 Me. 129 ; Bridge v. Ford, 4 Mass. 

a;; 641; Commonwealth v. Downey, 9 Mass. 521; Green v. HaskJl,

011 In S, 
in the ( 
sworn 1 
in the < 
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The aff 
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no pres 
in the < 
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:

* 24 Me. 180.
The rule in Maine and Massachusetts is very strict as to the 

j facts to be recited in the recognizance to show jurisdiction to 
,.r / take it. It was as strict at first in New York, The Peopte v.

Koeher, 7 Hill 39 ; The People v. Young, Id. 44.

|:
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But later cases in that State relaxed it a little, Holding tliat it 
was sufficient that the recognizance be for the doing of an act for 
xvhich a recognizance may properly be taken, and that the justice 
should have authority in law to act, in cases of that general 
description, though all the faets necessary to show his jurisdiction 
in the partieular case need not bt recited, The People v. Millis, 
5 Barb. 511; Gilderslecve v. The People, ioBarb. 35 ; The People 
v. Katie, 4 Den. 530. In the later of these cases, however, 
Beardsley, J., in a very able and learned judgment contended 
for the earlier and strieter rule. It is perfectly clear that in all 
these States the recognizance must show upon its face that it is 
taken before an officer having jurisdiction in a case of the 
description in which it is taken.

In Zibby v. Main, 11 Me. 344, in the judgment of the court,( 
it is said, “ In bail bonds it must clearly appear that the sheriff 
had authority to act in the premises and nothing further is 
required in a recognizance. In either case sufficient must be set 
forth from which it may appear that the individual taking tl e 
bond or recognizance aeted in an official character and that the 
act was within his official cognizance.”

But, as this alleged recognizance is claimed to have been 
entered into before an officer of this court, it may, perhaps, be 
more satisfaetory to examine what evidence of authenticity is 
required in the certificate of similar officers in other matters. In 
Simmons Bail, 1 Ch. 9, application was made by the defend- 
ant for time to rejctify a mistake in the bail piece, as it did not 
appear that the person before whom the bail was taken was a 
commissioner, time was granted, both courtsel and the (!ourt 
evidently thinking the objection important.

In Shaw v. Perkin, 1 Dowl. N. S. 306, an affidavit intituled 
in the Queen’s Bench and appearing by the jurat to have been 
sworn before a commissioner of the Court of Exchequer was filed 
in the Queen’s Bench on a motion to set aside a fi.fa. as having 
been issued against goqd faith and in breach of an undertaking. 
The affidavit was held insuffleient and the application on that 
account was réfused. Patterson, J., there said, “I shall make 
no presumption at all; as it appears that it is an affidavit intituled 
in the Court of Queen’s Bench and sworn before a commissioner 
of the Court of Exchequer, that is clearly irregular.”

1

1
.
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In Frost v. Hayward, 10 M. & W. 673; an interpleader rule 
liaving been obtained upon an affidavit which, in the jurat, was 
stated to have been sworn before J.L. a master extraordinary in 
the Higli Court of Chancery, though, as was allowed by counsel 
opposing the rule, J. L. was a commissioner for taking affldavits 
in the Court of Exchequer, was discharged as the affidavit was 
considered bad. Lord Abinger, C.B., there said, “ I certainly 
should be much disposed to disallow this objection if I could, 
bnt I think we eannot take judicial notice of the names of our 
officers.”

In Doe d. Hill v. Hill, cited in 10 M. & W. 674, n, the 
Court of Queen’s Bench discharged a rule upon a similar objec
tion.

1
In llnt. v. Hare, 13 Kast. 189, 011 an affidavit for a manda- 

affidavit was not entitled in any court, and the jurat wasmus, an
signed C. H., a commissioner, &c., without stating of what court 
he was commissioner, and this was held insufficient and the
application was refused.

In Howard v. Broum, 4 Bing. 393, a motion to cancel a liail 
bond was allowed, on the ground that the affidavit on which the • 
defendent was held to bail did not State the person before whom 
it was sworn to be a commissioner.

There are some cases which Sppear to be opposed to these. 
I11 Burdekin v. Potter, 9 M. & W. 13, an affidavit was intituled 
in the proper court and purported to be sworn before A. B., “ a 
commissioner, &c.,” having been filed in proof of the execution 
of a warrant of attorney, on a motion made to set aside the judg-' 
ment signed upon the warrant of attorney, it was held sufficient. 
Lord Abinger, C.B., expressing a doubt whether anything at all 
need to be added to the name, and saying, “ If you go upon any 
principle it would seem that if the party lie named at all, the court 
may examine to see whether he is one of its commissioners.” 
Parke, B., hoivever, distiuguished, Howard v. Broum, by 
pointing out that there the party was not described as a commis
sioner, and it appears that in the latter caseof-finu/v. Hayward, 
when Lord Abinger had to meet the very case of its not appear- 
ing that the officer was a commissioner of the Court of Exchequer, 
he changed his opinion that he could examine to see whether he 

of its commissioners, and his very expression of reluct-was one
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in being obliged to liold the affidavit defective, gives addi
tional xveight to his later decision.

In Kennet är Avon Coal Co. v. Jones, 7 T. R. 451, and 
Mumien V. The Duke of Brunswick, 4 C. B. 321, it was held 
sufficient that “ a commissioner, &c,” or “ a com’r, &c,” be * 
added after the name of the commissioner, and this is now with 
ns and in the Province of Ontario, a common practice. These 
cases then support the decision in Buntekin v. Potter, but are 
not necessarily inconsistent with Show v. Perkin; Prost v. 
Ptayward; Doe ti. Hill v. Hill; and Howard v. Brown.

In Mumien v. The Duke of Brunswick, Creswell, C.J., said,
“ Expand the ‘ &c,’ and then it reads ‘a com'r for taking affi- 
davits in the Court of Common Pleas,’ which is quite unambi- 
guous." And this is evidently the principle upon which tbe 
practice must be supported, the expression “ a commissioner 
&c,” or “a conVr &c,” having come to have a recogni/ed 
ing as clear as if the full title were written out."

ance

mean-

There is, however, a clear preponderance of åuthority that 
where no official title is given, or where one is given which does

pro-not authorize the act, the affidavit will not be received in 
ceedings in the courts.

Great reliance was, however, placed by the petitioners’ counsel 
upon certain cases arising under the Bills of Sale Acts. In Cheney 
v. Cour/ois, 13 C. B. N. S. 634, an affidavit filed with a bill of 
sale was intituled in the Queen’s Bench, and the party taking it 
was described at the foot as “a commissioner for taking affidavits 
in the Exchequer of Pleas at Westminister.” This was held 
sufficient.

In Exparte Johnson, 26 Ch. D. 338, the commissioner merely 
signed his name to the jurat of an affidavit filed with a bill of 
sale, withont adding anypifficial name.

De Porrest v Bunnei/S 15 U. C. Q. B. 370, was a.case arising 
under the Upper Canada Bills of Sale Act, in which certain 
formalities required by niles of court in affidavits were not 
plied with in the affidavits accompanying the bill of sale.

In all of these cases the ground of decision was that a party 
should not be deprived of his property, if in fact the affidavit 
hnd been duly taken, on any such technical objection, and all

corn-

j»

.
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distinctly distinguished decisions upon affidavits madeof them
to be.used in proceedings in court.

Here we are examining a recognizance filed in a proceeding 
in court for the purpose of being acted upon lf occasion require.

It would seem that we sbould require it to contain as full evid- 
of its authenticity, as in c ase of an affidavit put forward for 

use on any motion or proceeding.
Upon the argument that the form given by the rules does not 

indicaté that the official position shall appear, it need only be 
pointed out that the form does indicate that a description is to 
be given, which, in accordance with all precedents, would natu- 
rally be understood to be a description by reference to the capa- 
city in which the party taking the acknowledgment acts in doing 
so. Rule No. 8, specifies the nature of the description to be 
given of the sureties, evidently leaving the nature of the descrip- 

of the officer taking the acknowledgment to be given in
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accordance with the practice usually followed.

And in these cases the parties have themselves clearly so under
stood the rule, for we can hardly suppose that Mr. Strang would 
have been so carefully described as a justice ol the peace for 
Manitoha, not only in the body but also in the caption, if it hnd 

been assumed that the office authorized the act.I not
We must then hold the recognizances invalid, without enter-

a commissioner toing upon the consideration of the authority of 
take them.|

I11 the St. Andrews Case, however, it is claimed that the sum- 
to consider the objections was taken out loo late.i

mons
I It is a little doubtful whether by the words “ against any fur- 

ther proceedings thereon,” the statute means “against taking 
any further proceedings on the petition,” or “ against further 
proceedings than those specified which have been taken.” But, 
in either case it appears clear that the objection I have been con-

as well assfdering is included in the 39th section of the statute 
in Rule 14. It is a proper objection to the taking of any further 
proceeding thereafter, that the recognizance is invalid. The fil- 
ing of the recognizance is a further proceeding than the drawing 
and filing of the petition, and it is a valid objection to that pro
ceeding, that the recognizance filed is not in proper form.

..' rj-, ■
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It is to be noticed, however, that all the statute rcquires is t lic 
production of the objections.in writing and the filing of the copy 
for the respondent. How, or to ivhoni the original is to be pro- 
duced the statute does not provide. And these sections do not 
specify cleavly the practice to be loliowed in disposing of the 
objections, but only that it is to be done “in a sumniary mail ner, 
Whether upon notice or upon summons, upon oral evidenee or 
affidavits, does not there appear.

These are matters of detail wliichjgan plainly be provided for 
he Act.

i

:

by rutes under the 1 zth sectiorfo
Kule No. 14 provides, as aune(hod of production, .the filing of 

the objections in the ofiic^oPjlie prothonotary, and as the 
metliod of bringing on the objections for eonsideration that it is 
to be iiiion a summons. The rule inight have provided that tliey 
should be produced to a judge 011 motion for a summons, instead 
of to, or at the office of the prothonotary, which would have 
involved an applitation for the summons within the five days 
given by ihe statute for production. It might have provided 
that the production be to a judge upon notice of motion for 
allowance of the objections, when the motion would require to 
be brought 011 for liearing within the five days. Neitlier of these 
has been done, but the production and the ajiplication to the 
judge are made separate matters, while an additional period of 
five days is given by the rules for taking out the summons. The 
objection now made is that the summons to consider this preli- 

taken out after the expiration of the five 
summons ivas taken out and discharg-

I .

minary objection was 
days. It appears that one 
ed, 011 account of some informality, but without the preliminary 
objectjons being either allowed or overruled, and that the learned 
Chief Justice then granted a fresh summons upon new material. 
The preliminary objections are, then,-Still undisposed of except 
by tive order now appealed from. As it appears to me that the 
tillie for hearing the objections might have been even more elosely 
limited by the rules than has been attempted by this provision as 
to taking out a summons, I think that there is very good ground 
for the argument, that a rule might have been made for overrul- 
ing or striking out preliminary objections if a summons shotild 
not be taken out within the five uiys. One object plainly aimed 
at by the Act is the speedy disposition of the petition, and this 
could well be facilitated by allowing the respondent five days to

;
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take out a summons for the consideration of preliminary objec- 
tions, imposing as a penalty for his failing in this, the overruling 
of the objections without further consideration. There could be 
no injustice in this, while the petitioner might well be placed in 

„ a position, if that period expired without the summons being 
taken out, of hav ing the objections disposed of without the fur
ther delay incident to the hearing of evidence or hearing of an 
argument. An objection in which the respondent has not suffi- 
cient faith to bring it up in this way within the time mentioned, 
might well be taken as of no importance.

We are all, however, of opinion that the effect of the present 
rule is not that for which the petitioner contends. The objec
tions have been produixd and when the summons in question 
was taken out, they were undisposed of. The effect of the sta- 
tutes an(d of the rules is that, when preliminary objections are 
put in, an änswer to the petition cannot be filed until the prelim
inary objections are disposed of, and that the only modes of 
getting the petition at issue and proceedings taken to bring it to 
trial are by taking issue upon the answer or by default of the 
respondept in answeting for five days after the preliminary objec
tions are overruled. So long, then, as these objections are 
undisposed of, the proceedings upon the petition are effectually 
blocked. Tbus, in The Bothwell Case, 9 Ont. Pr. R. 485, it 
was held that a party could not be exaniined while these objec
tions were undisposed of, though they had been filed after the 
expiration of five days from the service of the petition.

It is suflkient for our present purpose to hold, as is evidently 
the proper view, that the rule does not have the effect of dispos- 
ing of the objections by the mere delay in taking out a summons. 
Whether the effect is that the petitioner would have been entitled 
to have the objections sjruck out for the default alone upon 
application for the purpose, or whether the provision of five days 
is a mere directory provision to which no means of giving effect 
is provided, we need not now determine.

Both appeals must be dismissed with costs and the orders 
allowing preliminary objections affirmed.
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INDEX DIGEST.

ADMINISTRATION.—Priority of judgment creditors.—A decree in a 
mortgage suit contained no order for payment of money but directed 
xv rits offi er i facias to issue for the åmount due. Held, That the mort- 
gagee was not a judgment creditor and therefore not entitled to any 
priority in the administration of the assets of the mortgagor. Frontenac
I .oan Co. v. Morrice........................................................................................

AM ENDMENTS.—Amendments can be allowed only where they are 
“ necessary for the purpose of determining, in the existing suit, the real 
<|uestion in controversy between the parties,” and for the purpose of 
meeting “ any formal objection 
things substantial justice may be done.” A count disclosihg a cause of 
action entirely distinct from those upon the record, under the circunv 
stances, should not be alloxved. [Per Killam, J.) Down v. Lee 

APPEAL.—Extending tirne for afpeal to the Svpretne Court.—In support 
of a summons to extend the lime for perfecting security for costs upon 
an appeal to the Supreme Court, an affidavit was filed showing that of 

v the two defendants appealing, one resided in Chicago and the other 
near Pilot Mound; that the trespass complained of had ruined the 
plaintift ’s credit; and on that account the delay in obtaining the 
required security can be largely accounted for.” Held, That no case 
had been made for an extension of time. The principles applicable to 
such motions discussed. Residence of the appellant out of the juris- 
diction and absence of damage, by the delay, to the respondent, are 
matters for consideration upon such an application. Dederick v.
Ashdown .............................................................................................................

ATTORNEY.—See Execution. Authority of attorney.

HA1LMENT.—Liability for loss.—The hirer of a chattel must restore it 
in as good plight as it was xvhen received, except for that deterioration 
xvhich ensues in the course of using, from ordinary wear and tear, and 
for any injury or loss which may havc occurred without culpable negli- 
gence or misconduct on the lurer's part. He must answer, also, not 
only tor loss and injury inflicted upon the thing by himself in person, 
but also for the injurious acts of thöse whom he voluntarily admits, so 
to speak, into the use of the thing. The defendants hi red from the 
plaintiff a team of horses. One of the defendants having control of the 
horses, shot one of them, alleging that it was diseased. The defendant
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HBailment. — Continued.
acted on his own opinion merely, and the evidenee shewed that he was 
wröng. Ileld, That the defendants were jointly liable for the value of
the horse. Morris v. Armit................ ...................................................

BANK.—Refnsal of cheque.—Keasonable lime.—Damages.—The plain- 
tifls Todd & A rmstrong carried on Business in partnership and had an 
account with the defendants. On a Friday the bank was served with 
an order attaching all moneys due by the bank to the plaintiff Todd 
and one Poulin. On Saturday two of the plaintiff’s cheques aggregat - 
ing $401 were presented and refused, the bank not having by that time 
determined what position it should assume. I11 an action for damages 
for such refusal the trial judge told the jury that if they were of opinion 
that the bank had exceeded a reasonable time for mak ing all necessary 
inquiries for their pvotection that the damages should be substantial but 
tempcrate. The jury found a verdict for the plaintiff for 51000. Held, 
1. That there was no misdirection. 2. That the bank had actedv with 
proper, rehsonable despatch; that this was a question for Jhe jury; but 
that, as the jury had misconceived the rights of the parties, there should 
be a new trial. 3. That the damages were unreasonable and unjust. 
Todd v. The Union Bank of Canada . . . ... * . . . . .

BII.L- OF EXCHANGE.—Impossibility ofpresentment atflace tiained. 
—Presentment to maker.—A note was payable at the O. bank at P. 
Before maturity the O. bank had ceased to do business at P. Held, 
That an action could be sustained without any demand of payment.
McRobbie v. Torrance............................................................................

----------- Non-endorsalion by co-surety.—Defendant, sued as endorser,
pleaded that he became a party to the note merely for the accommoda- 
tion of A, and upon the condition that B should also become an endor- 

' ser as his co-surety, and that B did not endorse. Held, That the 
defendant was not liable, even at the suit of an innocent holder for 
value. (Judgment of Taylor, J., 3 Man. L. R.406, affirmed.) Ontario
BanlCv. Gibson................................................... ....................................

----------- Partialfailure of consideration.—In an action upon a promis-
sory note, defendant shewed that it w'as given in part payment of a 
bind ing machine. He had, however, kept the machine, used it for two 
years, and not offered to return it. He claimed, moreover, that the 
plaintift had agreed to furnish him with repairs for the machine. 
Held, 1. That the defective character of the machine could be no 
defence to an action upon the note. 2. That no action for failure to 
furnish the repai rs could be sustained, because the contract contained 
certain conditions which were not performed by the defendant, and 
which were conditions precedent to his right to make any claim under
it. 0’Donohue v. Swain................-...................................................

----------- Presentment.—Notice of dishonor.—Post offi.ce box.—The plain-
tiffs were the holders of a note endorsed by the defendant, payable at 
the plaintifPs bank oh the 15th of September. On the I3th of

152

B<
Cl

440

<

g
tl

fi

476

b
r



iiiINDEX DIGEST.

Bill of Exchange.—Continued.
September a change of managers of the bank had taken place and the 
new manager, although the note was in the bank during the whole of 
the I5th, knevv nothing of its existence until the afternoon of the i6th. 
I le then caused the note to be protested and a notice ad dressed to the 
defendant put in the post office. This notice was placed in a box rented 
by the defendant from the post-office authorities before six o’clock 
the same afternoon: Ileld, That there had been suflicient presentment
and notice of dishonor. Union Bank v. McKilligan........................

BOND. See Elections.
29

CHAT TEL MORTGAGE.—Mistakc in morigagor' s name.—Addition 
oj deponent in affidavit.—Abram V. Becksted executed a chättel niort- 
gage in which his name appeared as Abram B. Becksted. He signed 
his name correctly. Ileld, That the mortgåge was void as against 
creditors In an affidavit of bona fides of a chattel mortgåge the addi
tion of the deponent was stated to be a trader. He was not in fact a

Held, Not to vitiate the mortgåge. Van Whort v. Smith . . 421 
Afortgagor selltng the goods.—Pleading.—The plaintjfls ga ve to 

of the defendants a chattel mortgåge upon his stock in trade. It 
contained a covenant that in case the mortgagor should “ attempt to 
sell or dispose of, or in any way part willi the possession of the goods 
or any of them or to remove the same or any part thereof out of the 
store and premises .... without the consent of the mortgagec 

. . . . to such sale, remo val or disposal first had and obtained
in writing, it shall be lawful for the mortgagee to take possession,” &c.
I he plaintifls remained in possession and continued to make sales in 

the usual course of business. Shortly afterwards the defendants 
obtained judgment against the plaintifls and under fi. fa. goods caused 
the same goods to be seized and sold. The ft. fa. was afterwards set 
aside as liaving been issued in breach of an agreement. In an action in 
trespass and trover the defendants pleaded not guiltv, and not pos- 
sessed. Ileld, I. That under the plea of not possessed the defendants 
might set up the chattel mortgåge and the breach of the covenant not
to sell. 2. That the covenant not to sell was absolute and not subject 
tpjiie implied exception, “ save in the usual course of business.” 3. 
T respass may be justified upon any valid ground, and that, although 

invalid reason may have been given at the ti me of the trespass. 
Qucere, Ifa mortgagee rightfully seize, but unlawfully sell, ^e 
gaged goods is he a trespasser ab initio ? A chattel mortgåge provided 
that upon certain contingencies the mortgagee might seize the goods, 
and upon, from and a fler the seizure the mortgagee might sell, &c., and 
from and out of the proceeds pay and reimburse himself, “ all such 
sums and sum of money as may then be due by virtue of tliese pre
sents.” Held, That the mortgagee having rightfully seized the goods, 
might lawfully sell them, although the mortgåge money might not have 
been payable. Although not payable it was nevertheless “ due.” 
Dederick v. Ashdown................................................... »39



r
j; i

• iv MANITORA LAW REPORTS.

CONS

diffe

Chattki. Mortc.age.— Continued.

--------------<Not renewed.—Purchaser ivith notice.—Defendant held a chattel
mortgage upon some oxen. It was filed hut aftev the lapse of two 
years not refiled. Plaintiff after that period hought the oxen with 
notice that the mortgage was not paid. Held, That as against the 
plaintiff the mortgage was valid apd efiectual. King v. Kuhn . . . 4*3

CHURCH PROPERTY.—Trustees of a churcli made an agreement for 
the purchase of three lots. In the agreement they were described as 
“ Trustees of the F. C, Church, Winnipeg,” but there was no provision 
in it as to the appointment of successors in the trust, nor were any trusts 
set out. The same trustees made a verbal contract for the sale of an 
adjoining lot. All the lots were intended to be used as a site for a 
church. Held, That the provisions of C. S. Al. c. 50, applied to the 
property and that the trustees could not sell save in accordance with 
the provisions of that Act. Cummins v. Congregational Church
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COM MISSION ACrENT.—Sa/e of land.—Where an agent is employed 
to find a purchaser, he is entitled to his commission upon production of 
a party ready and willing to complete the purchase by entering bona 
fide into an agreement to purchase upon the terms stipulated; or, if the 
terms be not fully prescribed, tlien upon the proposed purchaser and 
the principal entering bona fide into an agreement of purchase and sale. 
The ownev cannot refuse to pay the eommission because no agreement 
in writing actually was entered into; at nll events, when the reason 

that he refused to sign it unless some unusual term was inserted,

P* 5 
Tou

* in i 

althi 
it imand where the vendor had accepted the purchaser and by various acts 

shewed that he considered that there was a valid verbal contract. Nor
thatcan the owner refuse to pay merely because the purchaser afterwards 

makes default and unreasonably refuses to carry out the contract. An 
ageht to find a purchaser will not disentitle himself to his commission 
by receiving a deposit and giving a £eceipt for it; 
the vendor accepts the deposit. Interest will not be allowed upon a 
commission unless after a demand in writing. And quare whether the 
statute 3 & 4 Wm 4, c. 42, s. 28, is in force in this province. McKenzie 

v. Champion.............................................................................................................
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------------- Variation of terms.—Amount of commission.—The plaintiff was
employed by the defendant to sell for him certain lands upon certain 
terms. He found a man willing to purchase upon less advantageous 
terms. Ileld, That the defendant, liaving accepted the purchaser and 
ratified the variation of the terms, was liable for the plaintiff’s commis
sion. The grounds upon which the finding of a judge upon a question 
of fact will be reversed, discussed. An agent is usually entitled to 
commission upon the whole amount of the purchase money whether 
paid in cash or secured by mortgage; but where the owner himself 
conducts a part of the negotiations a verdict calcul^ted upon 
payment was not disturbed. Wolf v. Tait.................................
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INDEX DIGEST. V

CONHTITUTIONAI. I,AW. STAMPS.

I
(ONSTITUTIONAL LAVV. STAMPS.—The imposition of stamps up- 

on law proceedingsis ultra vi res. The statute 49 Vic. c. 50, makes no 
diflerence in this respect. (I)ecision of Dubuc, J., 3 M*n. I.. R. 562,
overruled). Dulmnge v. Douglas................................

CONTRACT.
495

Collnteral agreement. Agreement as to security- for 
payment.—The defendant entered into an agreement under seal 
witlt A, whereby the defendant for a certain remuneration agreed to cut 
cordwood on certain lands and haul and deliver it at a certain place. 
The remuneration not liaving been paid, the defendant claimed to hold 
the wood under a collateral parol agreement by which it was stipulated 
thnt, in case of default, the defendant should be entitled to such security. 
Ih replevin by a purchaser from A of the wood. Ifeld, That evidence 

* °f the parol agreement wa| not admissible, (Dubuc, J., dissenting.) 
McMillan v. Ryers................................................... ...............................

: i
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----------- ILLEGAL.—Agreement between one creditor and the debtor to
purchase elektors stock from assignee.—The declaration set out, Vol. 3, 
P- 5°4> uPon appeal «to the full court was held good upon demurrer. 
Toussaint v. Thompson ........................................................................... 499

-----------ILLEGAI,.—Sa/e of whiskey to be taken to Northwest Territo-
—Although it is illegal to import whiskey into the N. VV. Territories, 

^ except by permission of the Lieutenant-Governor, yet acontract made 
in Manitoba for the sale and purchase of whiskey is not illegal 
although the vendor was aware that the purchaser intended to smuggle
it into_ the Territories. Hooper v. Coombs............................... ....

----- ——ILLEGAL.—Uninspected gas meter.—A statute, after reciting
that it was expedient “ that the measurement of gas sold and supplied 
. . . should be .

35

. . regulated by one uniform standard, . . . 
and tliat all gas meters should be inspected and stamped,” provided 
that it should “ not be lawful to fix for use any gas meter which has 
not been verified or stamped as hereinafter provided,h and imposed a 
pefially for so doing. In an action by a gas company for the price of 
gas supplied through an uninspected and unstamped meter. Ileld, That 
there must be implied from the prohibition against fixing a meter for 
use, a prohibition againt supplying gas through it, and that the plaintifl 
coukl not recovei\ The Manitoba Electric and Gas Light Co. v. 
Gerrie ..... 1 ......... ............................................

1

----------- INTERNATIONAL LAW.—A contract made in onecountry
to be performed in another, is governed hy the law of the latter juris- 
diction. Semble, Where there is a contract with a Corporation for car- 
riage through several States, with distinct laws, the law of the State 
where the Corporation has its seat and principal office prevails. Brown
v. Canadian Pacific Railway...................................................................

CORPORATION.—Hiring.—Company.—“ Permanent ” ojfcial.—Seal. 
—By resolution the defendants appointed the plaintifl"their “ permanent

396
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Cor poration.—Continued.
land commissioner,” at a certain salary. The secrctary of the company 
wrote a letter to the plaintiff inform ing him of the appointment and at 
his recjuest ^ffixed the corporate seal to the letter. The plaintiff sued 
in assumpsit for vvrongful dimissal. Ileld, That hv his pleading he 
estopped from setting up the hi ring as under seal. Quoere, As to the
meauing of the word “ permanent.1' Quwre, Whether1 as a matter ol 
law the hiring was under seal. Upon the evidence,— //eld, That the 
original agreement had bepn superseded and terminated by a subsequent

Jlelch v. Tne Manitoba & North-Western Railway Co. . 199

--------- Iliring.—Power of directors.—Contracf not under sen/.—The
defendants, a company chartered under the Joint Stock Companies Act 
Con. Stat. Man. c. 9, div. 7, through ils officers who usually made such 
contracts, hired by parol the plaintiff to manage their elevator and bus- 
iness-at M. //eld, The contract need not ha ve been under seal—section 
269 of the statute—if made by an "officer, in general accordance with his 
powers “ under the by-laws or otherwise.” Per Taylor,J.\The plain
tiff having been hired by those officials who hired all the persons 
ing positions similar to that of the plaintifi, there was evidence to go to 
the jury as to whether the contract had not been made “ by an agent, 
officer or servant of the company in accordance with his powers as sucli 
officer, under the by-laws of the company, or otherwise.” Per Killam,
J. K rom the mere fact of acquiescence in the exercise of such powers 
(by the official) or from the acquiescence of the company in the plain- 
tift’s appointment, it may be inferfed that all forinalities necessary to 
give the official authority to make the appointment had been duly 
observed. 2. Acquiescence of the directors in the act of an official in 
dismissing the plaintiff coupled with the substitution of another employee 
also acquiesced in by the directors, which official had authority to hire 
the plaintiff, is evidence of authority to dismiss. By section 47, “ The 
directprs shall from time to time, elect from among themselves a presi
dent of thé company; and shall also appoint and may remove at pleas- 
ure all other officers thereof.” Held, I. That this claase did not apply 
to the plaintiff. 2. Such power of removal must lie strictly pursued, 
and only at a regular meeting of the directors. Per Killam, J. A 
dismissal in such manner must be pleaded. The proper question to be 
left to the jury upon a justilication of the dismissal for drunkenncss 
would be : « Was the plaintiff so conducting himself that it would have 
been injurious to the interest of the defendants to ha$e kept him; did 
he act in a manner incompatible with the due and faithful discharge of 
hisduty; did he do anything prejudicial or likely to be prejudicial to 
the interests or reputation of his master. ’ McEdwards v. The Ogilvie 
Milling Co
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__ _____Winding up.—Contributory.—Contract to take sltares.—Evid-
*■ ence. -To constitute the relationship of shareholder there must be a 

contract between the company and the individual. But this contract

M

: ..



/

viiINDEX DIGEST.

Corporation.—Continued.
need not be sanctioned by by-Iaw. An application for 50 shares was 
made by H. before incorporation. After incorporation he was entered 
in the books of the company as the holder of 50 shares, acled as a 
director for two years (which he could not have done unless he held at 
least five shares), and paid calls (upon what uuiuber of shares did not 
dearly appear). Held, That these civcumstances were evidence of the 
existence of a contract to take shares, and that I I was not 'entitled to 
have his name struck from the list contributories. Re Bishop 
Engraving and Printing Co.—Ex Parte Iloward...............................

---- -------Windittg up.—Money in conrt inade by sheriff before winding
up order, awailing interpleadcr.—Estoppel.— Under various executions 
against the defendant company certain goods were seized. Upon 
adverse claims^ being made the sheriff sold the goods and paid the 
money into court under the terms of an interpleadcr order to abide the 
result of an issue. Before the determination of the issue the company 
was ordered to be wound up. The ^executioh ereditors having suc- 
ceeded in the issue moved for payment.lo tliem of the money in coUrt, 
and were opposed by’the liquidator. JleldyX. That the execution 
ereditors were entitled to the money. 2. That they were not estopped 
from setting up such claim because they had filed claims before the 
liquidator. Gal? v. The Saskatchewan Coal Co. ................................

-— -----Work ordered by officials.—The plaintiff contraeted under seal
to erect for the deferidants a building to be used as a police station. 
The contract contained a clause providing for further agreements in 
writing, in case of any change or aiteration in the plans or specifications. 
The plaintiff sued for the value of certain work, part being aiterations 
in the building, part additional work in connection with the building 
in of a boiler for heating purposes, (neither the furnishing of the boiler 
or its fittings being [lart of the plaintiff’s contract), and part for fur- 
nishings for the building, such as benches in the cells, lockers, railings, 
desk and other artides. The orders for the work were given partly by 
the chief of police, and partly by the license and police committee. 
The city took possession and made use, by its Öfirciajs, of the work 
sued for. ileld, That the defendants were not liable for any part of 
the work. Oral evidence of that which upon cross examination turns 
out to have been in writing remains valid as evidence. Kilpatrick v. 
The City of Winnipeg .....

----------- See Malicious Proseculion.
----------- See Municipal Corporations.
COSTS.—Attorney- General.—The Attorney-General will not lH ordered 

to pay costs; the Imperial Statute 18 and 1$ Vic., c. 90, not being in 
force in this province. Attorney-General v. Richard . ....................

----------- Injunction.—Upon a motion to continue an injunetion which was
refused, no order was made as to costs. t Afterwards the plaintiffs bill
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Costs.—Continucd.
was dismissed with costs. 
taxable as costs in the cause.

------------Partnership stiit.—Assets insufficient.—Usually the costs of a
partnership suit are paid out of the assets; that is what remains of the 
partnership property after payment of debts, including the balance due 
to any of the partners. Where the assets are insufficient for the pay
ment of costs then the deticiency must be borne by the partners in pro
portion to tlieir share of the profits. Curran v.» Carey . . .

------------AVVEAL AS TO.— See Interpleader.

CRIMINAL LAW.—Commitment.—Gärning house.—Poker.—Playing 
Cards.—Ileld, i. That keeping a common gaming house is an indict- 

2. That the cards, &c., referred to in 
sectioh 3 of 38 Vic. c. 41, must be such as are ordinarily used in play- 
ing atj unlawful garne. 3. That a commitment for unlawfully keeping 

011 gaming house sufficiently describes an offencc, so that the 
party cpmwiilted cannot be discharged on the ground of tliere being 

• any def\ct on the face of the commitment in merely thus descrtbing the 
oftence.\4. That “poker” is not in itself an unlawful game. 5. That 
a commitment cannot be quashed where the magistrate had sucli 
evidence liefore him as would warrant him in commkting. Reg. v.

------------Conviction tender Indian Ad of 1880—Defedive warrant of
Commitment.—A warrant of commitment must direkt the goaler to 
receive and retain the prisoner otherwise it will be quashed. Reg. v. 
Rarnes . . r ..... . ................ ................................ • •

Cc
Held. That the costs of the motion were 

Frontenac Loan Co. v. Morrice .... 439
C(

• • 450

t
-1

able offence at common law. 1
(
h
t<
Ii
P
/
tc

• 404

C
Is

448
St

------------Keeping liquor wil/iout a liccuce.—Information.—Convidion?—
Penalty.—Magistrates liave jurisdiction under “ The Manitoba Liquor 
I.icense Act, 1886,” upon a charge, under section 73, of keeping liquor 
for sale without a license. The information upon such a charge did 
nöt state that the liquor was intoxicating liquor, Held, That such an 
allegation was not necessary. An information was laid in proper form. 
Upon this a search warrant was issued. Afterwards another informa
tion was laid wliich omitted a necessary allegation. This al legation 
was, however, in the summons served upon the defendant. Held, That 
the second information might be supplemented by the first; and in any 

the information would be amended and not quashed. A charge

DAI
DEJ

to

DEÄ
DIS(

to
wk
C.

that the defendant kept liquor for the, purpose of selling, or for the 
purpose of trading, or for the purpose öf bartering, is only one otfence. 
Upon sucli a charge it is sufficient to allege that the offence was com- 
mitted at a certain town without specifying the house or building. 
Upon conviction for such an offence magistrates have power to award 
imprisonment for four months in default of payment of the fine impos- 
ed. Evidence discussed as to whether the liquor was intoxicating'. 
Reg. v. Coulter................ ...............................................................

Wi
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309

^ i . < ' ^ jv 11 **1 '



!

INI1KX nrOKST. ix
Countv Court.

UNIX CO UK 1\- Coimtfnitlim.~Jurisdicti<m undtr pmoor to 
"«»«<»■ atcordmg to tquitv and good comdonu.-kei.nn „ „ote
given for a btndtng machine. Counterclaim for nonperformance of an 
agreemene to lurnish rep,in. By th= written contract provision was 
™ ' for the case of tlefective portions of the machine. The evidence 

<ii(i not support„ , , undcr ,hc wri“cn contract, and the agent who
alleged to have made the verbal agreement had 

Held, i. That under Con. Stat. Ma no power to do so. 
n' Ci 34» s- 4*» aulhorizing “in anv 

case not expressly provided for,” the apnlicalion of ,h= law and the 
general prtnctples of procedure oytrarÄce in the Court of QueetVs 

ench, the County Court had jurisdiction to conaider a counterclaim
M ‘m BeS', 2' Thaf tl,e d=f="df« having no right acknow- 
edged by the prtnctples of either law or eq.lity, the judge of the County 

C ourt had no power to award him damages under the Act, aulhorizing 
htm • to make st,ch orders, judgments or decrees therenpon as appear 
o htm just and agreeable to equity and gootl conscience.” An appeb 

lant from the County Court sttcceeded in his appeal, but the principle
SSThTh rgr,d, ^ "iS CO'mSd were d«id=d against him. 
HM, That here shou d be no costs of the appeal, or of the application
v° Fraser””* J BC’ trial’to revcrse his j''dgment. 0’Donohue

■ 469

-Foreign defendant. — Titic to land in.... , ............. question.—The County
Court has no jurtsdtctmn to proceed against a defendant resident in the 
Island of Ceylon, etther ttpon personal, or by direcling substitutional

S.!™e' t " a", “‘“T T" 3 C°Vena"t in a deed against encumbrances, 
Senible, The title to land would be in question. Re Ardagh

DAMAGES. See Rank. 509

DEDICATION.—Filing in the registry office a plan ofproperty shewing 
a Street or laiie does not, in the absence of user by the public 
to a dedication. Wright v. Winnipeg ...... ’

DEM AND. Av.Taxes.
DISCLAIMER.-Carft.-To a foreclosure bill allegiug that the defend- 

ant C. was the asstgnee of the equity of redemption, and was enti.led 
to redeem ;|the defendant C. filed adisclaimer and asked to be dismissed 
wrtlrCQSts, -iW^HUpon a hearing on biil and answer the defendant 
CX was ordered to pay the costs occasioned by the disclaimer. 
Wuton v. Wilton

amount
• • 46

• 227
----------- Costs.—One of two defendants in a mortgage case who was 

emitled to a one-half-interest in the equity of redemption, filed a dis 
clatmer as follows;-- After the service of the bill ofcomplaint herein 
ttpon me, I offered to quit claim any right or interest that I had in the 
matters m question in this suit to the plaintiff, and the plaintiff refttsetl 
to accept satd offer, and 1 disclaim all right, title and interest, legal and 
equltable, in any of the said landa and premises, and I claim to

I

t
t
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ELt

1 )ISC1.A1MI<R—Continuca.
.1,»missed with roy cosls of suit incurred subsequently to taid offer." 
IM,t. Upon a hearing upon liill and Jtnswer, tlmt the disclatming 
defendant wa» not entitle 1 to costs. The Mamtoba Inveslment 

Association v. Moorc . . .
D1SM1SSAI.. Sn Corporation. Iliring.

/se

P‘
th
di

41

pe
DRUNKENNESS. See Corporation. Iliring. by

i
\aELECTIONS.—Abandomd petition.—Costs.—Service of prelimmary 

ohjections.—A petition was liled, styled in the Electoral Divtston of 
Kildotmi. A fler a preliminnry objeqtion had been taken on the ground 
that the name of the constituency was Kildonan and St. 1‘auPs, a new 
petition was served, together with a notice of adandonment of the for
mer petition. This notice was styled in the Electoral Division of 
Kildonan and St. 1’auVs. Upon a mötion by the respondent that the 

should be discontinued and that the petitioner should pay

tln
pe;
iii<

first petition
the costs incurred. 1/M, I. That stich on application could be enter- 
tained. 2. That, under the circumstances, the application could not 
lie defented liecause the summcms was styled in the Electoral Division 
of Kildonan and St. Vaul s. 3. Although the slatute reiptires that two 
copirs of the preliminary objeclions are to lic left with the prothonotary, 
one for lile and one for the petitioner, yet if one copv be liled, and one 
be served upon the petitioner as provided by Hule 14, the petitioner 

the second petition not slayed 
Re Kildonan & St. VauVs

foll

i

juri
cannot object. 4- 1'mceedings upon 
until payment of the costs of the first.

252
Klection ing

!: ________ js/erlionpelition.—rruecopy.—The folloning variances betwecn
the originnl petition and the copy filed; “person” insteail of “ per 

.. places ” insteail of “ place ” ; “ John A. Mel lonell ” insteail 
of " John A. McDonald”; “ cause ” insteail of “ caused." //.■/,/, 
Iminaterinl. The condition of the recognizance was as foliows:- 
“ The condition of tliis recognizan(e is tlint John Hall shall mi well 

Sufficient. In the certiflcate at the end of the 
of the suret i és was referred to as “ the above nanied

be ii

the 1

and tr|uy pay,” IIeld,
recognizance one . ,,
XV. a. Baldwin.” It should have been “ V\ Hliam Augustus llaldwin.

Ileld, Sufficient, Re l.orne Klection......................................................... Seat

subsc

The 1

275

________Justifuotion !>v sun ty.—Cross-examination .—Refusing 10

qu est i om.—U pon the examination as to his solvency, of a surety 
a bond for security for costs; 1. The surety cannot be compelled 

2. The examining party has no right to 
The surety 

of sufficient

to produce his title deeds.
enquire as to all the propertv which the surety may 
mav say “ I own a certain property and I claim that,to be 
valae to qualify me to be a surety.” 3- The surety. »<>l lle 
milted because he givas tmsalisfactory answers. and that he cannot 
remember the description of his lands. This is not a refusal to answer.

i

• ■ • 346Ke Assiniboia Klection ....
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Elkctions.—Continued,

/ : ™mon prayer.^AmmJmml.-t-Kxx election petition
set forth certam corrupt practices and concluded as follows—■ Your 
petitioner alleges that by reason of o„e or more ofsuch acts or practices 
the election of said C. K. II. was voidT 
did not constitute a prayer for relief, 
petition witliout a prayer

i

Held, i. That these words 
2. That there could be no valid 

3- That the petition could not be amended 
by addmg a prayer; and it was dismissed witliout 
I -ake Election . .

costs. Re Shoal

Preliminary objections. —Justice of thepeace.—Aw objeclion that 
the recognizance for security for costs was taken befoi 
peace is a 
filed in

........................ e a justice of-the
preliminary objeclion. Preliminary objections having been 

proper time, a summons to consicler them will not be discharged 
merely because it has not been taken out within the time limited by 

A justice of the pence has no poiver to tnke a recognizance in 
an election case. (Re North IJulTerin Election, 4 Man. L. R. 2So, 
followed.) A recognizance was taken before R. S., descrihed as a 
justice of the peace. lie was also a commissioner luit nothing appearetl 
npon the recognizance to show that fact. IM,l, That the recognizance 
“ 'nval,d- Rc lAveiandrye Election—Ke St. Andrews Election

stiil ute

5»4
Preliminary objections.—Kecognizmce\—Justice of the Peace — 

Amendment of security.-) ustices of the Peace have no authority or 
junsdiction save that of the old “ Conservatori of the Peace,’' and such 
as have been given to them by statute. They have no power to take 
a recognizance upon an election petition. A person voluntarily * 
ing into a recognizance is not estopped front tlenying ils validity 
practtce in England with referent» to securitjj for costs has not lieen 
introduced into Manitoba. If the security upon an election petition 
be imperfect there is no power to pennit an amendment of it or the 
suhstitution ofother security. Ijxm a preliminary objeclion to a petition 
upon the ground that the recognizance was laken before j 
the peace, the recognizance.having lieen held bad llie petition 
missed with costs. Re North Dufferin Election

:

The

a justice of

28 j

Preliminary objectiam.—Slatus af fetitimer.—Xotice in 
Gazette •< Immdiately."— Mentity „f fditumer. — Vaguthas.— 
Seenri/y. HomL—Affulavits iffjmliftalim—The status of the peti
tioner may be enrjuired into upon a preliminary objeclion to the peti 
tion. The absence of notice of presentation of thé petition iu the 
Hazette is hot a ground for preliminary objeclion. Meaning of the 
word “innnediately," The absence of the words •• VVhose name is 
subscribed," after the name of the petitioner is not a sufficient ground 
of objeclion to a petition. A petition is not insufficient for vogueness 
or nncertainty because it alleges'a unmlier of wrongful acts in thealtcr- 
natiie. A petition is sufficient, if it allege merely thnt the respondent 
was guilly of a corrupt praclice wtthig the meaning of sectiou 198 of 
The Election Act of Manitoba 1X86

S

,6 Security for costs may be given
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EsVAGE

Elections.—Continued.
by bond to the respondent. A bond was given to secure certain named 
costs “ and also all i osts which on the final disposal of the petition the 
court shall award to be payable as provided by the Manitoba Act.” 
The statute reqdired secnrity for “ åny and all other txftnm and 
rhargts." Uehi, That the bond,was suflicient, affidavits of justification 
need not accompany the bond. Hut if the sufficiency of the secnrity 
be attacked the absence of such affidavits may be constdered. Re

i

)
t.

ÉS’

3"7Cartier Eléction................................................................... ...
_____ Recognizance taken before ajustice of the peace.—Bond without
sen Is.—Amendment.—An instrument in the form of a recognizance : 
under seal, taken before a justice of the peace, was filed as secunty for 

recognizance, {Re North Duffertn 
as a bond for want

EVj

Tcosts, Held, I. Irregular as 
Eléction, 4 Man. L. R. 280 followed); and invalid

That the court had no power to permit the snbstitution ofof seals. 2.
other sedurity. Re Emerson Eléction................................
_____ Recount of ballots.—Mandnmus to Countv Judge.—Ballots not
objected to before Deputy Returning Officers.—Held, 1. That a manda- 

will not lie to a county judge to compel him to consider the valid- 
Re Centre Wellington Eléction, 44 U. C. Q. B.

I)287
EX1

Ti

ity of ballot papers.
132 followed. Per Wai.lbridge, C.J. Upon a ^count should the i,tv iudne consider the validity of ballot papers not objected to 

Per Killam, J. i. The 
a certificate

EX1

before the deputy returning officers, i/uare. 
return of a returning officer, is not void when baSed upon 
of the county judge, in proper form, merely because the county judge 
has not legally or fully dischargcd his duties upon a recount of ballots. 
2 There being another remedy, viz., an application to the House, a 
mandamus should not be granted. Regina v. Fnulhomme-Re North

ho

lat

259Dufferin Eléction...................................................................................
______—Sureties._The expression in the Controverted Elections Act

» three sufficient sureties,” means three sureties each ofwhom is suffi- 
cient for the whole amount. Re Assiniboia Eléction..........................

KOR
the328 '

-------- See Estoppel. Co
Business name —Change of upon change of owners/tfp.—ESTOPPEL. - , .

Notice to ereditors.-The defendant carried on business under the style 
She sold to her husband (stipulating that the name ofof Rowe & Co.

the lirm should lie changed) who continued the business under the style 
o‘f A. Rowe & Co. Before, as well as after, the sale, the husband was 
the aetual manager of the business, and beyond the change of name, 

, there was nothing to indicale a change of ownership. The defendant 
had dealt with the plaintiffs and her husband continued the accounl, 

old business. In an action

v ger
KRA1

having agreed to pay the liabilitius of the 
for the price of goods delivered by the plaintifis upon the 
A. Rowe & Co. HM, That the defendant was not liable. 
defendant’* husband, after continuing the business for some lime, sold 
it 10 The W. T. P. & P. Co., and this company agreed to assume and

orders of
The

Res,

____________________ *
, 1
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Estoppei. .—Continued. 
pay the liabilities of Kowe & Co. Pehding tbis action the plaintiffs 
recoverecl judgment against the company for the amount here sued for, 
Ileld, I hat this judgment was evidence of the election by the plaintifl* 
to look to the company for the old debt. Richard v. Rovve . 

ESfOPPEL BY CONDUCT. See Homestead right.
---------------See Sale of goods.
---- ------ -—BY FILING CLAIM. See Corporation.
---------------BY PLEADING. See Corporation; Iliring,
EVIDENCE. REFUSAL TO ANSWER. See Injunction.
----------- Privileged Communications between solicitor and client,—Certnin

questions put to the defendant as to Communications between himself 
and his attorneys with a view to showing his responslbility for their 
action in issuing and enforcing a Ii. fa. goods, IPld, To be privileged.
Dederick v. Ashdown............................ ^............................ ..

EXECUTION.—Authority of attorney.—hw attorney has no implied 
authority to give instructions to a sherifi to sejze any particulnr goods, 
Taking part in interpleader proceedings is not a ratification by the 
execution creditor of the seizure. Wallbridge v. Mall

EXEMPTIONS.—Under Con. Stat. Man. c. 37, s. 85, only land actually 
under cultivation is exempt from execution; hut lands upon whicli 
houses, stables, &c. are erected are also exempt. Where a whole farm 

chargeable uuder a registered judgment and only a portion of it*‘ 
under a fi.fa., a reference was ordered to the master to apportion the 
latter charge ( Warne v. Housely, 3 Man. L. R. 547 followe^j. The 
costs of the suit were added to the registered judgment and charged 
u|!fon the whole land. Harris v. Rankiii . ... é ,

.-----------See Homestead right.
KORGERY.—Forgery is the falsely making or altering a documcnt to

l'A(iK

. . 112

34»

»»5

the prejudice of another, by making it appear as the document of thnt 
person, A simple lie, reduGedTo writing, is hot necessarily forgery. 
Consequently wliére a bank clerk made certain false entries in the bank 
books under his control, for the purpose of enobling him to obtniti 
money of the bank improperly, Held, That he was not guilty of for-

. 2<j(>v gery. Regina v. Blackstone
FRAUDULENT CONVEYANCE.—An administratör executed an 

assignment of certain assets for the payment of certain scheduled cred- 
itors. Upon the evidence the assignment was set aside as between the 
assignor and assignee, but there was a reference to the master to ascer- 
tain whether any of the creditors were entitled to any lien or charge
upon the fund assigned. Frontenac Ixxm Co. v. Morrict................

-----------Assignment for benefit of creditors.-—Business to l>e curried on,—
Reservation ofproperty exempt from execution. An assignment for the 
benefit of creditors contained the follovving clanses i “ Pro,vided alwnys

442
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Fraudulent Conveyance— Cotttinued.
that thc said trustee shall have power and authority if lie shall deem it 
expedient and for the general benefit of the creditors from lime to lime 
and as oflen as lie shall deem it proper out of the proceeds of the sales 
of the said stock to purchase goods and stock for the purpose of enabl- 
ing him to assort and sell off the present stock to the best advantage 
for the benelit of the creditors, but such purchase shall be made with 
such vi*ew enly and not with a view of continuing the business beyond 

Provided also that the said party of the 
first part, notwithstanding anylhing herein contained, shall have the 
riglit and privilege if he so elects witliin a reasonable time to reserve 
to himself out of the goods and chattels and property hereinbefore coiv 
veyed and assigned such property as would be exempt from seizure 
under execution according to the laws of the Province of Manitoba.” 
//eld, That the assignnn i.l was not, hy reason of tliese clauses, void as 

Robinson v. 1 luston................................... • • •

a reasonable time.

7i• against creditors.
------------Bona fules.—Remarks upon the bona fules of a sale made

liired man under suspicious circumstances. Wallbridge v. Hall . 341
---------G räntor remainitig in possession.—A lease made by a debtor,
of his farm property, under the terms of wliich the debtor was to remain 
in possession, and out of thc crop pay himself 51509, declared void as 
against creditors although there was no 
rassment or inability to pay debls in full. Way v. Massey Manufactui

evidence of linancial embai

„38
of misrepresentation diseus------------VVeight of evidence upon question

sed. Cummins v. Congregational Churcli

------------See Homestead right.

374

HOMESTEAD RIGHT.— Assignment<f, before re, o/nmenda tion.—Au 
assignment of a homestead right previous to recommendation is void, 
not only as between the homesteader and the Crown, but also as be- 

the parlies to the transaetion, (overruling Duhvc, J. andtween
Wau.bridok, C.J., dissenting.) In such a casé the assignee would 
be entitled as against the assigiior, even to a lien for improvements 
placed by the former upon the property. A voluntary promise to trans-

1'herefore where a liome-fer land will not be enforced in equity 
steader, free from debt, voluntarily promised before recommendation, 
to convey the land to his wife, and after recommendation did 
vey; Held, That such con veyance did not, by virtue of the previous 
promise, cut out a judgment registered before the execution of the 

Harris v. Rankin....................................^ .

so con

i*5veyance
___ .___ Conveyance before recommendation.—A st of pel by conduct. -

II e was aDefendant C. homesteaded certain lan«l in Octpber, 1880 
clerk in plaintifPs employ, and being desirous of obtaining a loan frbm 
,plaintifls upon the landhj^nveyed it,to defendant W. on ist January, 
1883. At that time hehad 110 »recommendation for patent. On the I

jb
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INDEX DIGEST. XV

IIOMESTEAD RlGHT— CoUtinucii.
26th Januar^, 1883, he purchased the land under 42 Vic. c. 31, s. 34, 

s-s. 15. On-the 271b January W. executed a mortgage to the plaintiffi 
" rece,ved the money, made payments on account of interest, and 

asked lime for other payments. The patent issued to C. on 9th ]une 
1 3, and afterwards W. reconveyed to Q who was, in reality, ahvay 
t ie owner of the land. Upon a bill to foreclose the mortgage—Held 
1. That the mortgage was not void, for it was made after the land ha. 
been purchased from the Crown, and not while it was a homestead. 2 

iat C. was, by lus conduct, estopped from saying that W. had no titlc 
at the date of the mortgage, and from claiming title in himself under 
the patent. The Manitoba Investment Association v. Watkins . . ' 

Homesteads, although prior to patent and subsequent to recom- 
mendation exempt from seizure under»., are subject to be charged 
by rq^istered judgments. Harris v. Rankin .

I NhORMATION. See Criminal I,aw.

• 357

• • 512

IXJUNCTTON. PtipptfplaiHliff.—An act was passed by the Provincial 
l.egislature providing for the constructionyof the■ * .. Red River Valley
Railway. In pursuance of tllis Act a contract was entered into between 
ller Majesty and two of the defemlants, and the contractors thereupon 
proceeded t„ build the road. This Act was disallowed as was also an 
Act extending the operation of The Public Works Act of 1885 The 
plamtiff beingaware that the route contemplated would cross certain 
lands, purchased them with a vietv of obstrueting the bttilding of the 
road It was not contended that this would disentitle him to an injtinc- 
hon, hut it was alleged that he was acting not for himself hut in reality 
Tor a rival railway whose hand he was. To shew this, the plaintift was 
exammed and he refttsed tö answer several proper and material ques 
hons. He appeared to have aeted throngh the rival railway’s officials 
and to have reported progress to them ; to have made some agreement 
with that company, giving to it certain privileges in respect of the land 
purchased, hut the nature of this agreement he refttsed todivulge; and 
in a letter h^ referred to “the party for whom 1 have purchased." 
Jieht, 1. That after the disallowance the defendants 
merits or legal rights-The Public Works Act (without the disätilowed 
amendment), not giving the right to expropriate lands for the piirpose 

-of the railway. 2. That nevertheless the plaintiffwas not entitlåtl to 
an mjunction, he Iteing the representative merely of the rival railiiay 
and n« acting on his own behalf. 3. That to arrive at this conclusion ' 

ms l,rol,er to ass,lmc as against the plaintiff, the answers he could 
have given, tf he had answered fairly the questions pnt to him. The 
disallowance of the Acts was signified by proclåmation in the Gazette 
hut no reference was

were iwithout

1
therein made to the certificate of the date of the 

receipt of the Acts.., Semble, That the certificate need not be signified 
but the disallowance only. Browning v. Ryan 

IN I ERNATIONAI, I,AW. Sre Contract.
486
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Interplkadkr. » Jlf
INT ERPLEADER.—Cos/s.—Appea! as to costs.—Allhough the claimant 

upon the trial of .an interpleader issue succeeds, yet the court may, in 
its discretion, vefuse to give him costs against the execution creditor. 
The court cannot, however, in such a case order the claimant to pay 
the sheriff his costs of taking possession of the goods claimed, or his 
possession money prior to the date of the interpleader order. The 
Massey Mnnufacturing Co. v. Gaudry . ........

Jl

■ Issue.—Security for costs.—A garnishee ad mitted his liability to
the judgment debtor, but suggested that Jlone B. claimed the money 
under an assignment made to him by the judgment debtor. Upon set- 
Hing the form of the order for an issue, Held, i. That B. the claimant 
ought to be the plaintifl. 2. That it did not, from -this, and from the 
fact that he resided without the jurisdiction of the court, necessarily 
follow that he should give security for costs, that the court could

Rf discretion, and would not order security unless the applicant 
showed circumstances warranting that direction. McPhillips v. Wolf. 360

Jl
L.

M
JOINT LIABILITY. See Bailment.
—:------- See Vendor and purchaser.

JUDGMENT. See Administration.
1 REGISTERED.—Form of Certiticate.—A gr cement to 

assign homestead.— Voluntary promise to convey.—Patent.—Evidencc 
oj parties to impeached transaction.—Thz omission by a registrar to 
endorse upon an instrument registered the certiticate prescribed by 
Con. Stat. Man. c. 6a, sv 15, does not prevent the instrument binding 
the lands. A certiticate of judgment was signed by the deputy pro- 
thönotary and was under the seal of the Court of Queen’s Bench. 
Ileld, Insufficient because the date of the judgment was 18 October,
1883, whereas the certiticate referred to a judgment of 18 October,
1884, (the nu: 
because the cé

mber of the rpll not appearing upon the certiticate) and 
ertificate did.not show that the judgment was recovered 

in the Q. B. Under the I3th sub.-sec. of the 341b sec. of 42 Vic. c. 
31, homesteads cannot be bound by execution in the sheriffs hands* 
prior to patent Since that Act a certiticate of judgment will bind the 
homestead of the defendant immediately after recommendation for 
patent. A registered judgment attachés upon land acquired subsequent 
to its registration (per Killam, J.) Hfuris v. Rankm

----------- 49 v*c- c- 35•—Fetrospective Actj— No statute prior to 49 Vic.
c. 35, made any lands exempt from a^judgment registered under the 
County Courts Act. A judgment registered before the 49 Vic. may be
enforced after its passage. Hopkins v. Beckel...................................

----------- A certiticate of judgment in tty! form referred to in this case (4
Man. L. R. 115), but having the date correct and its amount sucl? as 
would shew the judgment to be of record in the Queen’.s Bench is 
valid. Harris v. Rankin

1

1
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» JUDICIAL DlSTRICT BöARDS.

JUDICIAL DIS FRJCT BO AR DSEqunliztd \ assessments.—Discre- 
tion.—The Judicial District Boards in apportioning among the munici- 
palilies the amounts necessary for the purpost/ of the boards have 
discretion as to whether the equalized assessment shall be of the real 
and personal estate or of the real estate alone. It must be upon the 
basis of both reäl and personal estate. (Uverruling Taylor, J..) Kor 
the judgment of Taylor, J., see 3 Man. L. R. 537. The Eastern Judi- 

, cial District Board v. The City of Winnipeg.......................................
JURY.—Striking outjmy notice.—A jury notice will not be struck out 

unless there is some,substanti.il -reason for it. The mere assumption 
that a judge could try it betler without, than with, a jury is not a suffi- 
cient ground. The Manitoba Mortgage Co.’v. Stevens . . .

JUSTICE OF THE PEACE. See Elections.

I.AW S'1'AM PS. See Constitutional Law.
M ALIcioUS PRQSECUTION.— Corporation.—Reasonable and pro- 

bab/e canse.—R municipal as well as a trading corporatio^i may be • 
liable for malicious prosecution. The mayor of the city assuming to 
actas an officer of the city laid an information again st the plaintift; 
and a firm of solicitors assuming tornet for the city ad v ised him in the 
matter, prepared the information and attended upon its return on belialf 
of the prosecutors. The solicitors reported the matter to the council 
and the city paid for the solicitors’ services. Ileld, That the city 
liable for the action taken by the mayor. XMiere the facts are distinct 
and uncontradicted and there is no inference of fact the que-dion of 
reasonable and probable cause is one wholly of law. But where any 
fact or inf%rence of fact is involved the (piestion must be determined by 
the jury under proper direction from the judge. Opinion of counsel 
will not protect from an action for malicious prosecution unless the 
party uses reasonable carp to ascertain the facts and lays Ihem before 
counsel. Damages reduced from $3000 to $500 no express malice 
having been proved, very little if any (lamage to reputation having been 
sustained and the plaintiffs arrest having lastcd but a few hours.
Wilson v. The City of Winnipeg . .......................................................

MANDAMUS. *See Elections
MASTER AND SERVA NT.—Negligence of servaht.—Action for 

damage tbgoods by niortgagor against the mortgagee.—A master is lia
ble fgr a wrong connnitted by hiä agent vvhen such wrong is committed

^hvliile the agent is acting within the scope of his authority. ♦The 
defendanfs son lighted a smudge near a stabie to keep avvay inosquitoes 
from his fåther’s horses. The fire spread to the stable and consumed 
some wheat of the plaintift stored therein. The jury gave a verdict 
for plaintift and the court refused to set it aside, (Kil.LAM, J., dissenl- 
ing). . I11 such a case the defendants held a mortgage upon the wheat 
executed by the plaintift". The mortgage was not due at the time of

323
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xviil MAN1T0BA LAW KFTOKTS.

j Master anii Servant.—Continueil.
thc lire. There was no redemise clause in il. After the lire and the 
maturity of the mortgage. the defendant realized the rotiney securcd by 
the mortgage liv sale of other property comprised in it The wheat had 
been stoved by thc plaintilfin the defendanfs stable while, previously, 
tenant to the defendant, and the defendant had not in any other way 
taken possession than by occupation of the land and stable and by re- 
fusing to alloiv thc tvheat to be removed until he was paid. 11M, That 
the existeiihe of the mortgage was no defence to the actipn for the des- 
truction of the wheat. (Killam, J„ dissinting). Per K-1U.a|m, J. In the 
absence ofa redemise clause in the mortgage, no actioq coufd be hronght 
for the loss of the goods whether it occurred before or after the expira- 
tion of the lime for redemption. 2. If there could Ire held 
implied redemise clause (as to which quare), the plaintifi" coukUonly 
recover for the loss of enjoyment of the goods between theiryrtslruc- 
tion and the titne lixed by the rSortgage for payment. Ijowtfv. Lee . 177

j— ------- Ste Corporation. Hiring.
MEC1IANICS LIEN —Statemcnt of claim.—Completing toork  ̂

Amendmenl of bi/l.—B? Con. Stat. Man c. 53, s. 5, no lien shall exisl 
astatentent of claim verifiJl, Stc., is filed, &c., within, &c , which

r
1

unless
statemcnt “ shall State then followed a number of itetns. This section 

pealed by 46 & 47 Vic., c. 32, s. 6, and re-enacted with sorne slight 
variations. The words - sltall State ” however, were omitted although 

• a|l the items appeared as before. t Held, That after this second statutc 
r the itetfis need not appear in the statement. The Act 47 Vic., c. 14, is 

prospective as well as retrospective, The work (the building of a 
house) was completed on the l8th of August, with the exception of 
petting up an iron cresting, rfltich by the contract, was to be placed on 
the verandah. The cresting was put upon the top of the house on the 
agth of October, the plaintilT asserting 
he had no money to pay for the cresting, the defendant having refused 
to pay him. The statement of claim was not filed within thirty days 
from the l8th of August, but was within that period after the 29U1 
October. There was no evidence of any variation of the contract as 
to the place where the cresting was to be placed, nor df its acceptance 
hy any act of the defendant. HM, (Killam, J., dissenting). That the 
stateinent.was liled within thirty dåys from the completioli of the work, 
The bill was amended alter the lapse of the lime given for filing 
Held, That the bill was within the prescribed time, it having as origin- 
ally liled been sufficient for asserting the lien, and the amendment hav. 
ing been occasioned only by the defendant s claim for cross relief in 
consequence of the work not having been completed within the 
tract time. Irwin v. Beynon........................................................

reason for the delay, that

V

a bill.

MORTGAGE. REDEMISE. Sr/ Master and servant.
,___ .___ tresvass by mortgagor against mortgagee.

Sel Master and servant.

|>
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*■INDEX DIGEST. xix

Municipai. Corporation.
MUNICIPAI. CORPORATION.—Lialnlity for arrest made by/olice.— 

I he charter of the defendants provided for the appoiirtment of a police 
Jbrce, the metnbers to lie appointed by, and hold' office during the 
pleasttre of, a board of police commissioners. The defendants provid
ed the pay of the men. A member of the force arrested the plaintiff 
for an alleged hreach of a by-law of the defendants. /Md, In 
action for assault and false imprisonment, that the defendants 
liahle. Wishart v. The City of Branden............................

----------- Linbility lo rtpair ronds and bridges.—A municipality is not, hy
the cornmon law, answerablc in damages occasioned by defeetive high 
vvays or bridges. A general stattite provided that “ all the roads and 
road adowances within the Province sliall be held to be under the 
jurisdiction of the municipality within the limits of which such roads 
or road ailowances are situaterl, and such municipality shall he charged 
with the mnintenance of the same, with such assistance as they may 
receive from lime to "lime from the Government of the Province." 
Ileld, That this statute did not impose upon tnunicipalities any liahilily 
for sltch damages. Wallis v. The Municipality of Assiniboia ....

----------------- See Corporatioits.

r
were not

• 453

7

. 89

NAVIGABLE RIVERS.—Obttructiotis.—Reasonable use.—Xegligence. 
—The declaration, set out in the case, for obstrueting the navigation of 
a river and thus delaying the plaintiff, upoy. demurrer, //eld, Good.
North West Navigation Co. v. Walker...........................

NEW TRIA1 •—Ver diet under £20.—A new tvial will not be granted, 
the ground that the verdict was against the weight of evidence, where 

the verdict is under ^20. Cleaver v. The Municipality of Blanchard. 464
I‘ARTIES.X: 7Yustee and cestuis que trust.—A11 answer setup that the de- 

fendant actei* not for himself but as the agent and trustee for five other per
sons. There jvas no proof of this faet other than a recital in the convey 
to which the defendant and two of the alleged cestuis que t rustent 
part^es. //e d, 1. That the conveyance evidence against the
plaintiff. 2/ That the answer could not be read as evidence against 
the plaintiff. 3. That the allegations in the answer might be consi- 
dered with a view to direciing further investigation into partieular faets.
4. That as the cestuis que trustent lived out of the jurisdiction, the 
court woukl not, in its diseretion, allpw further evidence to be given.
5. Quare, Whether, in any case, the defendant would be entitled to 
have the cestuis que trustent made parties. Horsman v. Burke

was no

• 245»
■See Vendor and purchaser.

PATENT, EFFECT OF.—After the registralion of a judgment against a 
homesteader who hatt obtäined his recommendation, he fraudulently 
assigned the land to a third party to whom the patent issued. //eld, 
That the land was liable, notwithstanding the patent, to answer the 
judgment. Harris v. Rankin................................

1*5



MANITOBA LAW REPORTS.XX

Plf.ading.
■Var/ies.—FmudulentVI.EADINC..—Allegations of fr,utd or error

]’emior.~Atlörney-General.—Costs.—It is not sufficient to allege tliat 
a patent was issuetl through fraud, or in error, or improvidence without 
setting out.in wliat the frauri or error or improvidence consisted; 
to allege tliat it was issuetl uikjii the faith of certain statutöry declara- 
tions which were untrue, without sho\ving what -the declarations 
tained. The original patentee was made a party to an information to 
set aside a patent, although the information alleged tliat he had con- 

liis co-defendant. The information charged frandveycd the land to
as against the patentee’s vendor, hut none against himself. //e/d, That 
the patentee coultl not demur for want oi etiuity. Attorney-Oeneral v.

I

336RichardI:
_______ Depiuture.—To a declaration in contract, against a railway

company for loss of baggage, the company, as to $100 of the claim, 
carried under a contract whereby “ the1

1 lcaded that the baggage was
baggage liability is limited to wearing apparel not exceeding $100 in 
value,/' Replication that the contract was made in the State of Maine; 
that hy the law of that State plaintiff (for reasons assigned), was not 
bmuul by the limitations. Upori demurrer the replication was hehi 
bad. Brown v. The Canadian Pacifit Railway Co. .... 396

______ -niSMISSAL OF SERVANT. See Corporation. Hiring.
___L___ NOT POSSESSÉD. See Chattel Mor t gage.

_______ AV AI VER. See Vendor and purchaser. z

■See Navigable river».
afiidavit .stated that the deponentPRACTICK. —AJfldavit 0/service.—An 

had smed defendant witli a copy of the writ annexed to the afiidavit, 
which, as nlso upon the copy served was endorsed, “ a notice of

the liame and residence of tl.c attorney by whom the said writ 
iss,,cl, and Knglisli noticc of claim, particulars of claim, and notice in 

of non-appearance of said defendant according to the statute in 
The writ annexed to the afiidavit wastliat ca se made and providpd.'’

specially endorswl. Ileld, 'l’hat there was sufficient proof that the copy 
served was also specially eudorAd. McDonald v. Deacon

*________Dhcovery as lo aaouii/S bcfore decree.
there were some general charges
tio,, of moneys. The right to a decree for account was conceded but 
the defendants refused, upon examination, to answer questions based 

Udd, 1. That the defendants were bound 
that would be

452
—In a jiartnership bill 

of misapplication and misappropria-

upon the general charges.
to answer, even though the questions related to matters 
referred to the master and not determined at the hearing. {Elmer v., 
Creasy, I. R. 9 Ch. 69. approved). 2. Although the charges might 
not have been sufficiently specilic upon demurrer, yet the defendants 

precluded from refusing to answer fully.havi ng answered, they 
^ ^ome of the questions were directed to the defendants dealings witli
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Practice,—Contiimed. 

the “ Pruden Farm.” The defendants swore that this farm 
asset of the firm, hut they were navertheless ordered to give a full dis- 
covery respecting-the property. Macdonald v. McArthur ...

was not an

Hearing. Death of ju dge.—After witnesses had been examined 
and the cause heard, but before juclgment, the judge died. 
was ordered to be set down for argument before the full court. 
Cummins vi Congregational Church ............................... ....

The cause

374
—Mn-suil.Mereplaintiff does not äppear.—Where the plaintiff 

does not appeqr et the tiial a non-suit may propeply be entered. The 
defendant is not. in such case, entitied to a vcrdict. Calder v. Dancy.’ 25 

Nolire rf trial by dejendant,,—A defendant may pass and 
the record, antl give notice of trial for the Assizes,
Tuesday. Calder v. Ddncy...................................

------Orders, servict of.—Order not semed.—Co¥fuel representing
mtnessSufficimt surelies.’!—At iaw an order must be drawn np 
and served within

36
as well as for any

25

a reasonable lime otherwise the other party may 
treat it as ahandoned. But the order will not be set aside on the
ground of delay unless the other party s position has heen affected hy 
it. In equity only ex parte orders reqnire service. ..The common 
iaw prevails as to service of orders in election cases. An order 
was made for the examination of witnesses upon 0 chamber applicati 
I he order was not served, but the opposite attorney attended on, and 

took paft in, the eAmination. /feld, That the depositions might be 
read. A’e Assiniboia Election....................................

---------- —Rmivor. —- Dismissal for not reviving. — C;s/s.—Where one
of several plaintifls dies, the order is that the survivors do revive within 
a limited time, and iri default the bill is dismissed with costs. In the 
case of a sole plaintiff the bill is dismissed without costs in casé of 
faihtre to revive. McMahon v. Biggs.................................................

------ .— Want of fr os ecu t ion.—leave to set doron after dismissa/
nt /icaring, fhintiff beiiig un ready.—I4th August, 1884.—Bill 
filed. joth October, 1884. — Bill ainended by adding a large 
numher 61 parties. January 1886.—Case was or ought to have been 
ripe for hearing. April, 1886.—Set down for hearing and postponed. 

* June, 1886.—Set down and postponed by plaintiff, defendant I). being 
a necessary witness and having left the Provilice although subprenaed. 
September, 1886.—».Set down and lx>stponed, D. not having returned. 

•January, 1887.—Set down and postponed, D. not having returned and 
B. the plaintifVs agent, also a

96

328

84

52

essa fy witness being absent, although 
subpoenaed, and having neglected to attend upon an iippointment to 
ta>e his evidence de bene esse. 31st March, iSSypSet down, post- 
poAement refused, although D and B. absent; D. meanwhile had been 
in the province. 4th April, iSSy.-r-Question of costs argued. yth 
April, 1887.—B. returned to the city. igth April, 1887,—Defendants,

É&
i
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Practic. e.—Continued,.
. , bv le,ve. of judge, notified plainlifls (hat unless hy this date decree

agreed to, judge would make decree. 25O1 April, 1887.—l'eimon 
served for leave to set dorvn anew for hearing. 26th April, 1887.
Another sittings held, case, of course, not set down. Defendantsd.d 
not show existence of any injury to them by reason of delay. HM,
I. Under all the circumstances set oul in the jmlgment that leave should 
be given to set down again upon payment pf costs of the day and t le 
petition. 2. The engagements of a witness coupled with shortnessof 
notice may form an excuse for non attendance upon subpcena. 3. The 
negligence of plaintifFs solicitor in not procuring evidence may form a 
grqund fgr an extension of time fordiearing. Ualfour v. Dmmmond.. 389

___ ______ Vmying minutis.—Upon a motion to vary minutes the later
rule is, that the only quesUon to be argued is, Whnt was the actual 
order made ? except in cases where both parties consent, or where it 
cannot be ascertained what order was pronounced. By a judgmenl an • 
indnlgence was granted upon payment of costs, but no order for pay
ment in any event was pronounced. Upon speaking to the mmute? 
this latter ortler was directed to be inserted. Balfour v. Drummond . 467 

PRINCIPAL AND AGENT.—Admiisions.—.A principal is not bound 
statements of his agent, after the happening of the act sued upon,

Down v. Lee. 177
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by the
unless the agent has authority to make such statements.
______ Power of agent appointtd to reeeive money.—B., one of three
executors (the defendants), agreed to pennit the plaintilf to beconte 
assignee of a lease granted by their testator; that the plamtiff shonltl 
be allowed to deduct from the rent the value of improvements to be 
placed by him upon the premises to the amount of $1,000; and that 
the rent should be increased by 13 per cent. of the amount of such 

made, but the value was notallowances. The improvements were 
deducted out of the rent. In an action against the defendants person- 
ally and not as executors, a verdict was given for plaintilf. lletd, I. 
That there being no proof ofa joint promise, the verdict was wrong 
except as to B. 2. That the receipt of rent by B. only showed that he 
had power to reeeive the rent in money. 3- That an agent authomed 
to collect a debt, $ygr reeeive it in money only. . Paisley v. Bannaiyrji“

PROMISSORY NOTE. See Bill of Exchange.
PUBLIC WORKS ACT.—See Injunction.
OUIA TIMET.—Speeific perform ance of rmeuanl to pay ojf mortgage. 

In a conveyance of land the grantee covenanted "to save harmless 
and indemnified" *e grantor from a mottgage previously executed by 
him and from all claims and demands in respect thereof. Hcld, I.

after demand made by the mortgagee/ for payment upon the 
grantor, and before the grantor had paid anf money, he could obtain 
speeific performance of the contract. 2. The mortgagee would not be 
a proper party to such a Ull. 3- The grantee must rely upon the 
edvenant and not upon any express or implied agreement to pay off the 

Horsman v. Burke...........................................................

e. 255

knowl

That

• 245mprtgage.
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INDEX DIGEST. kxiii
Railway.
RAILWAY. Pences.—Cattle killed by train.—A railway company is 

under no obligation to erect fences aiong their line ivhere the land 
adjoining is unoccupied. Cattle straying upon the line across such 
unoccupied land are trespassing and if injured there hy accident with- 
out negligence the railway company is not responsihle. In such 
the onus as to negligence is upon the party asserting it. PlaintifPs 
cattle having been in his yard at nine o'clock one evening* were dis- 
covered ahout ten o'clock the next morning lying wounded alongside 
the defendants’line of railway-one had a hind foot “ mashed up,” 
and one had “ a big gash in her leg,” /A-V, That it could be fairly 
inferred that the injury was caused by an engine or cars running upon % 
the defendants' railway, and under the control of the defendants’ 
scrvants. In sucll

9

a case the presence of certain employees of -the 
railway at the killing and cutting up of the cattle or even their partici- 
pation in these acts would not establislr.any iiability of the company.— 
M c Mil lan v. The Manitoba & Northwestern Railway Company.

RAILWAY. PLEADING. See Pleading, Departure.

RhPLEVIN.—Achon on bond.—Pleading,—To an action upon a replevin 
liond for not proceeding with effect, a plea, that the replevin action is 
still pending, is sufficient. And a replication to such a plea, disclosing 
delay is bad, unless the delay itself has terminated the action. 
condition in a replevin bond to prosecute with eftect, is separate and 
distinct from the condition to prosecutenwithoul delay.—Mclntosh 
Nickel................. ............................................... .

SALE OK GOODS.—Propertv passing.—Defendant ordered certain 
goods through plaintiffs traveller. Plaintifts on I2th December 
wrote defendant that they would consigu only, and not sell. 
letter was never received, but defendant did receive a telegram as 
follows: “Can-only till order forty ofi hardware, forty and ten flat- 
ware, you paying express, answer if -satisfactory.” Defendant replied, 
“ r*ght» send goods at once.” On the i6th, the goods were shipped. 
On the same day plaintitfs wrote de(endant that the goods 
signed only and not sold, but this letter Was not mailed until the i8th, 
and fcas not receiVed until after the goods had been received and 
accepted. The invoice was headed “ consigned to ” the defendant. 
//eld, (laylor, J., dissenting). That there was a completed sale to 
the defendant and that the property in the goods had vested in him. 
Acme Silver Co. v. Perrett................

>7

7 7 The

• 5i

This

were con-

=55

5oi
— Work and lahor. — Estoppel. — Plaintiff agreed with 

defendant as follows: “ I will put you up building with frame for- 
tent 75 x 24, accor.ling to plan, for the sum of $500; starting at once 
and completing soon as possible.” After completion the plaintiff 
tore down the ouilding and carried it away without the defendant’s 

action for the contract price the jury was told that 
it was the plaintifPs duty to notify the defendant of the completion,
knowledge. I11 an

1245
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Sale pF Goods—Continueil.
and tender irf» him. HM, That if ,he contract was for the sale
° “ Chaltel' thf clw6e waa right i Uut if for worir and "labor, that it 
waswrong. 2 I hat although th'e circumstances might tend to support 
the View that the contract wai for work and lahor, yet that the plah.t.fl
awlv U T ,T ! derenclant’s saMi°«. Palled down and carried 
away lUebmld.ng, h= could not be heard to'My that it was not a sale
Ro» v nÖyle Pr°PCrty 1,1 WMch had not passed to the defendnnt.

SfcCURITY FOI< COSTS, Dclay.—\ftot defendant had ohtained a 
posponementof the trial, and had applied for an,l been refuse.f a 

V Poatponement, l.e applied for security for costs, alleging that he
\ v! y ”T ‘layS l,cr°re movi"8 °f Ute fact of the plaintitl'»
, ahsence. Ileld, 1 hat t <c appHcation 

NVaterous ....

MANITOBA LAW REPORTS.
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was not t oo late. Carruthers v.

PmciPe -"•"'<v.-a6|tei Clerk of Recorda and 
pmver to isatte upon pra-dpc, an order for sccrity for costs, where 
ron, the h,ll the plamuFs residence appeara to he without the iuris. 

dictioiv Haynes v. Metcalf. .... 1

\ Writs has

85
Suffirimcy.-o.us as to.—Pmr.of nMster on refiraue—Kx- 
^ ""','7An °rder was "Md= directing securily to he given, 

tvifhin a certam t,me, to the aatisfactiou of the master. Plaintiff broughi 
.n a hond mth one surety who justilied in $400 over hi, just dehts, hut 
sa.,1 'tothhlg abput exemptions. The defendant filed an allldavit im- 

• s,":c,y's sol™Ky- The master disallowed the hond.
'' 1 lal ll>= master had aeted properly. 2. That further time 

should not be g,ven unless upon material sufficiently explaiuing the 
> dela), étc. Osborne v. Inkster, 9,

399SPEG.F10 1*ERKORMANCE. Deficiency in taken fy
Ktnlway.~Sub-fneehmers.-PartUi.-On jothjanuary, ,882, plaintiff
agreed to selI lot 33, descrihed as 128 acres, to defendanJL Shortly 
afterwards defendant 1.. agreed to sell the same land descrihed as ni 
acres, to another defendant, who agreed to sell it to other defendant! 
ihere were, m reahty, about 112}/, acreS in the lot, and of tlus I U 

acres were owned hy a raihvay company and uscd for their track The 
agreements were made ,Inring a period of great excitemeut in real 
estate. After ,ts ahatement neither party look any steps to carry out 

.e agreement, beyond the rendcring of an account by the plaintiff to 
the defendant and a letter threatening procSedings in 1885, and bey 
an enrp-ry by the defendant I.. as ,0 tW State of the ti,le in ,883.

. ’ , N lilat’l|nder the circumstances, specilic performancc ought 
not to he decreed against L. 2. That the proper deeree agains, the ■ 
aub-purcha.sers (who had not answered) was to direct a reference to 
the master ,0 enquire as to title; in the event of his finding a good 
t.tle, to tal,e an account of the rnnount due for purchaie n.oney and to 

“ day for P3)™"1. payment, plaintiff to convey; on delault,

•6.
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Speciaj. Pereoejmnce— Continued. 
rescission; if title good al lime of filing Ull, plaintiffs 
ailded to purchase money. Nixon v. Logic

------------ -'See Vendor and piirchaser.
-------------0F COVENANT TO PAY MONEY. See yuia Timet.
SI Al U1 ES. CONSTRUCTION OK. Sre Mechanics’ lien.

" ntSAU.OWANCE. See Injunction.

1AXATION. Coiis of supplemeiitaey material o« motion —Coumet 
fees. Brief. 1, Where the material upon which a party is moving is 
defective, and lie is aliowed to amend or supply what is wlnling he 
canuot tax the costs bf doing so. 2. The discretion of the tnxing 
officer as to the amount of counsel fees not interfered with. 3. A 
second tarm brief aliowed at the amount for which a second copy of the 
evidcnce could have been got from the short-hand writer. 4. Where 
the defendant succeeds on part of the issues, hut the plaintiff obtains a 
verdict, the defendant is entitled only to such costs as are exclusively 
applicable to the issues on which he succeeds. Morris v. Armit . . 307 

TAXES. Distress for—Demmd.—P/eodmg—tbe defendanfs 
urer served a demand for payment of taxes, upon the plaintiff, in the 
form set out, ; A portion of the total amount demanded was not 
properly chargeable; hut »ne of the hems, vlz., the taxes for 1884, 
was legally due, and appeared separately and dearly specified.
1UU, I. That there was no sufficient demand, even for the 1884 taxes.
2. If the demand could have been sustained, a seixure and sale for the 
whoie amount would have given the plaintiff an netion for excessive 
seixure and sale only. 3. Justification for trespass, in such a case, must 
be pl^aded. Foole v. Municipality of Blanchard .
YX »M^-Aertisemei,l.--/njuMion.—hom\s were adveitiseif for

numbers

costs to be

JA\
sale for taxes > two numbers of the Ciazette, but those 
although dated ujion certain days did not in lact issue unlil later datés 
dates too late to cimply with the statute. Upon a motion for an in
junction to stay the sale, Heldt I. That the statute was not sufficiently 
complied with, ljut 3. 1 hat insufficient advertisinn wmiM .....i...That insufficient advertising would not, under 
the present statutes, rendir the sale void, and that Iherefore no injunction 
to stay it should be granted. Wood v. Birtle

• 415TRESPASS, JUSTIFICATION. ,S« Chatlel Mortgage.

’ SEIZURE BY SHERIFF.—IVrongful seiotere by sheriff. 
—No interference with goods—Damoge—Imtrmtiom hy Atlomey.— 
Pmoer of— Under an execution against B. the sheriff'seized goods 
claimed by the plaintiff. The sheriff did not touch the goods or leave 
any one in possession, but merely look a list of them, told the plaintiff 
not to remove them, and took an undettaking from the plaintiff that he 
would not remove them. The sheriff interpleaded and the execution 
ereditors abandoned. The sheriff then (three or four weeks after the 
seizure,) gave notice of abandonment to the plaintiff. Hetd, 1, That 
there was no trespass for which an action would lie. Wallbridce v 
Hall. Wallbridgc v. Yeoinans...................................................
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xxvi| MAN1T0BA .LAXV REPORTS.
. Vknoor and PurchaseSv

Vendor , 
the last 
and an t 
not sayi 
contract 
be canci 
grouncls 
rescinde 
continue 
2. That 
plaintiffs 
payment 
possessic 
titled to 
the extei 
Hay Co.

VENDOR AND PURCHASER.-ÄV/> ptrfort„ma

_ Waiver.—Fixtures.—Di.tinction be- 
w=e,, a »pecific performance suit and one to rescind a contract m case

° B “ZPr d™ y a specified ,ime- \rhe ^inäm “P™11 t" -dl 
t U. certain lands upon certam terms. ll!|paid a portion of the pur-

. Chase money „„«| afterwards conveyed to the defendant. Alterwards 
the plaintiffs remoyed certain buildings fron, the lands. The buildintrs 

arge and Innit upon stone foundations, a portion of which, either 
ortgtnally or by pressure werc beneath the level of the ground. Upon 
a b,11 agams, the defendant alonc for payment or rescission, the defen- 
dant cla,med repayment of the money paid ,o the plaintiffs. Held 

■ •l liat/mnn/,,,,,the bmldmgs were fixtures. 2. That the purchaser 
would have been entitled under such cireumstances to sue for the 
return of the purchase money. 3. Tha, the present defendant could 
not recover the money in the absence of Ii. 4. That no decree for 
rescission could be made ,n the absence of B., the defendant having in 
no way been substituted for B. as purchaser. 5. To obtain a defree 
for specific performance by vendor with an abatement from th- pur 
Chase money by reason of the removal of the buildings, the bill niust 
be so framed. 6. Waiver must be specially pleaded. 
tiay Co. v. Macdonald. . .

#

1

sell and t
complian 
the sale, 
the purcl 
After the 
the purcb; 
because o 
The other 
not receivi 
erection oi 
entitled to 
and to a li 
the innoce 

WJLL,-> 
Income;—\ 
my dear-wi 
by me in tl 
my exedutc 
during her 
among all i 
the testator 
Capital stocl 
y^arly. Afl 
bequest, the 
shares of th 
he declared 
upon the ter 
of the intere 
or interest pi

The Hudson’s
237-------- —Breach of contract by pur c hac!ser. Damages.—Defendants took 

proceedlngs to espropriate lands of the plaintiff The commissioners 
awarded ,o the plaintiff t2,,455, bu, the award was no, coniirmed by 

judge a, required by the defendanfs charter. HM (ovem,ling 
Dubuc J„), that the award could not be enforced. After a„ award 
bu, hefoseitBconfirmation, the defendants agreed ,o give ,h= plain!
TI' ,eXC V? ^thC SamC 'and' tW° °lher !,ieccs of land and tliooo 

he plaintiff thereupon removed certain buildings, the defendants used 
he land for a Street, and the defendantsjpaid ,h= $,2,000, but refuscrl 

to convey thetwo parceis of L-„d, alie^iug tha, they formed porti 
of streets. HM (affirmmg Dnbuc, J.), ,. That a bill migh, be liled 
to lecojer damages for the breach of the contract, the deed from the 
plaintiff to the defendant having erroneously acknowledged receipt of 

e purchase tnoney. 2. That the damages might fairly be place^ at 
the dtfference between the *2,455 and the *,2,000, withou, p,„„f of 
the locahty of thetwo pareels of land or their value, the defendants 
having had in the.r custody the documents by which the locality could 
have been proved, and no, having produced them, b„, alleged their 
loss. Wnght v. The City of Winnipeg.......................

„f,er d,fa,dt—K bill hy a 
vendor aHeged that by ,h= contract, time for the deferred payment 
should be of the essence of ,h= agreement, and tha, upon defaul, „,= 
vendor shonld be „ liberty ,0 re-enter „p„„ „r re-s=ll the land, 7, 
payment, on accoun, being förfel,ed, tha, ce4ain p,y„e„,s on aceonn, 
had been made, (not shewing whether before

H

\

. 46 .

alter the day fixed for
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index digest.

Vendor AN1) Pt/RCHASER— Cmlinttnl.
Hic lasl mstalmeut); that tlierc had

xxvii

grounds■_, Tha, ' a demUrrer was allow«l upon the
re°i"dld L ""I n°Where a"=6=d ‘hat the plaimiffs had

:™ tzr::1'bu;on the com^' ^ ^ *> ■»«2 That . , W,lh' and recelve paymenis from the purchaser 
2.' Tha‘ lhe r,8ht ™=r,ed was in the natare of 
plamtiffs would not be entitled to rescission 
payment. 3. That as to the 
possession after default would be 
titled to

v for

iither

Veld,

• the

igin

penalty, and the 
without limiting a time for 

prayer for .possession, the purchaser in 
, n tenant at sufferance and not en-

»e estensiolTL ,iPm~'fobrUt ^ *

llay Co. v. Macdonald. payment had elapsed. Hudson
480

,, Thwartiiig rft/r.—After trustees of a church had contracted to
eonmr J had reSCinded lh= =™tra=t becaus? of non-
thesae T^Ua ’r f’ "" aPP'ied f°r '^Mon eonfirming
' sale. This apphcation was opposed by the purchaser. HM That

Hte purchaser was nevertheless entitled to insist upon the objecL 
ter the conlract and after payment of part of the purchase money

.ecauUséCofTmeSC'nded UP°‘’ *“ 6r°U"d ab°ve and also

.ecau eof a mrsrepresentanon made to lrer by „f ,he trustees
I he o,her trustees were unaware of the misrepresentation. They did 

t receive any portion of the purchase money. It was annlied in ih„ 
ereetmn of a church upm, other lyid. //../,/, That the purchaser was
and o a H”""t X f°r repayment aSai"st >h= offending trustee 
and to a hen upon both properties, but not to a personal order „gai„

e mnocem trustees. Cummins v. Congregationai Church................

■ ■ *37

I by
ling

,LL->rr/fr orfeanmn ‘w—Com,'rsiJn.-/„ltml.-Ca/,i,alor 
/ncome: In a wtll there was the following bequest: « I bequeath to 
my dear.wifp Sarah the iuterest on /l.ooo, out of the moneys nrvested 
by me m the Montreal Bank in Canada, to be annually paj to her b, 
my executor herernafter mentioned, and for her sole L and heneh! 
durnig her hfe, and at her death theabove ZT ooo to be enuallv ,11 • t , 
among all my children burviving share and share alike " 
the testator was possessed of a considerable 
Capital stock of the hank, the dividends 
yrarly. After the death, for the
bequest, the executors trausferred to one of their number twenlytwo
i I ^ ahr‘uCk’ °"d hC execuled “ declåration of trust by which 

dCC'ärCd he held lhc same ia trust for the widow and her children 
upon the terms that he was annually to pay to the widow, in satisfaction

led
the
of
at
of

At his death 
number of shares in the 

upon which were payable half ' 
purpose of carrying into effect the

ild

3• 46 -

its
hc
ill
nt accrue to him, and in the
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xxviii MANITOBA LAW REPORTS.

W i ll— Continued.
event of the death of the widow he, was to suvfender the shares for the 
purpose for which the sum of ,£1,000 was bequeathed. Afterwards 
the capitai stock of the bank was increased, jind four shares of the‘i

were in effect added by the process to the twenty-two old shares. 
ffeld, 1. The bequest was demonstrative and not specific. 2. The 
assignmeöt of stock and declaration of trust did not amount to 
version and investment, or an appropriation amounting to payment. 
3. 1 he twenty-tWo shares and the four shares always remaint^part of 
the estate. The widow was entitled to interest at 6 per cent. from the 
-expiration of one year after the testator’s death. Form of order for 
payment out of court of money paid in under the Trustee Acts. Re 
1-ogan Ti usts .

WlTNESS, CXDUNSEL FOR.—A witness cannot be represented by 
couhsel, nor can counsel engaged in the case be heard in support of 
any objection the witness inay have to giving evidence. Re Assiniboia 
Election

l
• 328

WORDS. “ Immediately.” Sec Elcctions.”
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