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Su .Lord Cathcart, Governor-General, 1846.
8, Tye 3rd Sunday after Easter. 3
........ Primary Examinations for Students-at-Law and It hasnow become a recognized custom
2. Weq ......Gradix:ﬁees seeirinsg. admission to Law Society to | that every Session of the Ontario Legisla-
Prosent papers. ture shall be marked by an Administration

— | of Justice Act, a sort of omnibus-hodge-

dge piece of legislation covering a

TO pocg ,

\RONTO' APRIL 15, 1885. multitude of diverse subjects, having no
sort of connection with each other. An

WE are glad to learn that the Benchers ancient precedent for this kind of statute
haye granted permission to the Osgoode is f'ound, of course, in 12 Geo. I, c. 13,
egal and Literary Society to hold their which was passed to regulate the price pf
Nnya] dinner on the 22nd inst. in the bread, and for thg .better regulation of
“ONVocation Hall. We have always con- attorneys and solicitors. We venture,
Sidereq that this Society deserved every however, notwithstanding that ancient
Possible encouragement, and are glad to precedent, to doubt the propriety of this

se? the powers that be are of the same method of legislation. -
Spiniop, The success of the dinner will The Administration of Justice Act, 1883,
10 doypt be enhanced by the genius loci among other things, provides that when.
Thgt the comin g members of the Bat.' one of the present Judges of the Court of-
?hbuld hold their celebration beneath the Appeal dies or retires, his place is not to:
Portrajtg of those who have been the lead- be filled ; but instead, an additional Judge
S8 of their profession is eminently appro- is to be appointed for the Chancery-Divi-
_ Hate, 1 own give alto gether); more | Sio% People who have to wait for dead
pr,(’fesSiOnal character to the meeting. It men’s shoes have a proverbially long time
»Will pg doubt lead members of the Bge.nch to wait; and, while we hope the learned
33 well ag more members of the Bar, Judges of the Chancery Division may not
O attend these dinners. and we believé be worn out with their labours before the
the Chanceljor intends t; set the example coming fourth man is added to their
® Present occasion. Moreover, it is nfxmber, we equally hope long life and

o 3inly a good thing to keep the youthful | ¥'800" to the Judges of Appeal.

< Mbers of the Society within the pre- After disposing of this little matter, the
thncts of the temple of Themis, rather Act provides that declaratory judgments
80 send them to the gilded saioons of and orders may b.e P fonounced, though no
E8.<:chu$: by which, to descend to sober consequential relief is, or could be asked,
Relish ' which is a legislative reversal of the

and modern times, we mean that o

di:"OCatiOn Hall is a better place for the princip le {eceqtly acted on bythe Chancery
Rer than the Walker House rDivision in Brookes. v. Conley, ante p. 36.
o - Next we have a legislative reversal of the
" | rule of law established by the House of

Y
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Lords in therecent case of F oakes v. Beer,
9 App. Ca. 605, 51 L. T. N. S. 833;anda
binding agreement, for the payment of
part of a debt in satisfaction of the whole,
may now be made without its additional

‘“canary bird, or tomtit, or other rub-

bish,” as Sir George Jessel scornfully
termed those * valuable considerations,”

were necessary to be given in order to
make such a bargain good in law.

Then sections 33, 34 and 43 of the Judi-
cature Act, 1881, are restricted to actions
only. After this, the subject of indemnity to
defendants in replevin actions is taken up,
with a view to altering the law as recently
laid down in Williams v. Crow, 10 App. R.
301, so far as actions of replevin are con-
cerned, which do not arise olit of distress
for rent, or damage-feasant. Then, for a
little diversion, the Queen’s Printers’ copies
ot statutes and orders in Council, both
Provincial and Dominion, are made prima
Jacie evidence.

The High Court is then invested with
power to appoint administrators, or ad.
ministrators ad litem with, or without
security. This is an extension of the
jurisdiction of the High Court, Formerly,
it had no power to appoint a personal
representative ; but it had power to ap-
point a person to represent the personal
estate of a deceased, where no personal
representative had been appointed. Per-
sons thus empowered to represent an
estate, were often erroneously designated
administrators ad litem, which of course
they were not, as the Surrogate Court
alone had jurisdiction to appoint admin-
istrators. The Act then goeson to enable
the Court to grant a judgment for the
general administration of an estate as

. against an executor de son tort, without
joining a duly-appointed executor, or
administrator,

The jurisdiction of the Master in Cham-
bers is extended to all acts now done by

i

| C. 548, had been conferred on him—the
which Foakes v. Beer solemnly determined

a Judge in Chambers, except the matters
excepted by Rules S. C. 420 a, 424. The
effect of this piece of legislation appears
to be to take away from the learned
Master in Chambers, the power to make
orders for the payment of money out
of Court which, under the recent Rule S.

reason of which is to be found in the fact
that, by a subsequent section of the same
Act, each County Judge and Local Master
is authorized in his respective County to
exercise the same jurisdiction as the
Master in Chambers, and we suppose that
the allowing orders for payment of money
out of Court to be made by all these
officers, although it might lead to a de-
centralization of the moneys in Court, was
thought not to be of so great a public
convenience, as the possible inconveni-
ences which might result from that course-

The result of giving the various local
officers these enlarged powers we predict
will lead to a great diversity of practice—
possibly a different one for each county—
together with increased work for the
judges in the way of appeals. The vari-
ous innocents who passed this measure
are, no doubt, of opinion they are making
law cheaper. Doubtless; they are right
too. It will prove cheap, but accom-
panied with many inconveniences which
will in the end, we fear, prove excessively
expensive.  Formerly, you could go tO
Osgoode Hall and find the whole recol‘f1
of an equity suit, the decree and the vart
ous orders made in it. Now, unless oné
knows which of the forty offices an action
is commenced in, one is pretty well in the
position of ¢ searching for a needle in 3
bundle of hay.” In searching titles and
other proceedings involving the neceSSit'Y .
of examining the papers in any suit, th#
decentralization which is all the rage, wil
prove an endless nuisance and a costly
luxury. We fear that too many of th,e
lawyers in the House are actuated by Sif
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?Oyle Roche’s ideas, when he exclaimed,
hat has posterity ever done for us?”
€ qQuestion the wisdom of this legislation.
mad: ;etum to our moutons. ProYisiog is
ang HOr .addltlonal Assizes in Middlesex
Hamilton, and such other places as
ar: tJlllldges may appoint. Amendments
en made to the Jurors’ Act of 1883.
0 there is a clause enabling Courts
Elviecord., ar?d judges of Division Courts
emitt]g cognizance of penal actions, to
actiy the penaltle§ recovered in such
a Ns wholly or in part, whether pay-
€ to the Crown, or an informer.
o :e next subject legislated upon is the
remuntant of thg Supreme Court, who is
Rom, ?d a corporation sole ; and the moneys
o bem t'he. Court of Appeal, and hereafter
N Pﬁfld into that Court, are to be placed
ia ®r his control. The Accountant's office
. ‘erefore now constituted the sole office
Outv’:t}lc}l moneys are to be paid into, or
Court, for both the Court of Appeal
the several Divisions of the High
ourt,
exg::mg dispos.ed of the Accountant, the
lon of the jurisdiction of the County
avges and Local Masters to which we
¢ referred is provided for, and then
is gi?/fe to tax costs, including counsel fees,
oca] f;v[to Deputy Clerks of the Crown,
cas asters, and L<.)cal. Registrars, in
s“bjec:s begun or pending in their offices,
Deput only ‘to appeal ta a judge. Why
Categoy Registrars are excluded from the
Ppes Ty of officers entitled to tax does not
. T, and we are equally in the dark
i €T 1t is intended to abolish revision
9Se cases where it is by the Judica-
ules made compulsory. Further
oung °né are then rflade respecting
ems}; -ourt appeals., In a way which
ion ¢ O Indicate that it is special legisla-
Poy, Meet some particular difficulty.
our ers are
fo RU1€S, and to frame a tariff of fees
ourts of General Sessions of the

by

C

tlll‘e
Proyig;

0y

given to make Surrogate:

Peace and Surrogate Courts, which we
trust may be exercised in a liberal spirit,
and thus remedy a long standing griev-
ance. The present tariff is an absurdity.
Provision is then made for the appoint-
ment of official interpreters: and the next
section enables the Court or Judge to
exclude any creditor who refuses to join
in contesting a claim under section 10 of
the Interpleader Act from any berefit
resulting from the contestation.

Then comes an increase of Sheriff’s
fees in criminal proceedings and a clause
relating to gaols in Nipissing, and another
enabling Stipendiary Magistrates in dis-
tricts to act as coroners. Then comes a
provision for affixing stamps on proceed-
ings insufficiently stamped. ‘

A growing tendency of some Judges to
prolong the sittings of Court to unreason-
able hours, gives rise to the next clause,
which provides that when any such sit-
tings are prolonged after eight p.m., an
additional allowance to any officer paid by
per diem allowance may be made upon the
certificate of the presiding judge. We
think it would have.been far better to
pass an act expressly prohibiting judges
from sitting after six o’clock, p.m., or hold-
ing Court on any day appointed to be
observed as a public holiday. The re-
maining sections apply to Justices of the
Peace.

OUR ENGLISH LETTER.

(From our own Correspondent.)

Uron a very quiet time in the Courts
has followed a chapter teeming with in-
cidents of a more or less sensational
character. First, came the great Durham
Divorce case, then the horse-flesh libel
case, and then the action between the pot
and the kettle represented respectively by
the editor and proprietor of The World,
and the some-time editor of the White-
hall Review. The Durham divorce case,
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besides being tolerably scandalous in itself,
was marked by a peculiar but somewhat
interesting incident. A gentleman by the
name of Stanburg, a law-student with a
strong penchant for the Divorce Court,
attempted one day to force his way into
the Court while this great case was pro-
ceeding, and afterwards, by dint of making
a detour through the back ways of the
Court, actually did succeed in forcing his
way in through the Judge’s entrance and
in making a flying leap from the bench
into the well of the court. All this
occurred during the adjournment for
luncheon, and the offender found himself
at Bow Street almost before the Judge
had taken his seat. Upon the next day
Sir James Hannen, naturally enough,
received a letter from the irate student,
and took the desired opportunity of hauling
the officials over the coals. ‘ Never” he
said, “ did I have any difficulty of this
kind until I came to this building;” in_
addition, he clearly expressed his opinion
that although Mr. Stanburg’s actions had
been indecorous, those of the door keepers
had been illegal. Infact, there is no doubt
that ever since the new Courts were opened
there has been an unendurable infringe-
ment upon the publicrights; the publicity
of Courts of Justice has been forgotten ;
yet it is one of their first attributes. But

the Durham case has other points of

interest than this.~-Our public mind has

been largely stirted by the argument and’

the judgment, and while the latter is con-
fessed to be the only possible’ inference
from thieexisting law, there is an universal

“ consensus of opinion that the existing law’
is out of date. It is a monstrous thing.

that a . man of large estate, paturally
desirous -of begetting an heir, should be
tied up to a lunatic wife as long as Pro-
vidence permits her to live; and there is
doubtless -much force in the . suggestion
that the law only permits this because in
the eye of the law the prospect of the

procreation of lunatics is not intoler
able.

The action against the editor of Th¢
World was brought by a person of the
name of Legge who had at one time filled
the honourable position of editor of the
Whitehall Review. The case shows somé
features of special professional interest
from the fact that certain curious facts of
a highly unpleasant character were elicited
by the cross-examination of the plaintiff-
Society journalism deals largely with the
Divorce Court, and it appears to have
been the practice of Mr. Legge to bribe
the solicitors’ clerks with the view ©
obtaining the dates of citations, and of
the hearing of petitions. Mr. Justice
Hawkins spoke strongly upon this practice
which has been unwontedly prominent of
late. Long before the public ought t0
have known anything definite about the
Garmoyle case the details of the pleadings
had been published in almost every news-
paper. It goes without saying that the
betrayal and publication of matters of
this kind is fatal to the confidence which .
men naturally feel that they are entitled
to place in their professional advisers..

. To proceed to more general topics, the
_Bar was nundoubtedly disappointed at the -

‘unexpected stability of the Government 5
for now there appears to be every chancé
‘that there may be no change in.the 1a¥W"
officers for /another twelvé-month.
-appears also to be likely enough that ne’
‘new Q.C.'s will be appointed in the -

interval. Thisis depressing, for the delay’

iin promotion is causing a positive blo¢
at -the outer Bar. On the other hand .
‘business _isi_becomir‘)g more brisk, except
;in bankruptey. At the Assizes, crimes
are rare, except in the largest provinci® -
towns, and this decrease .of crime 3.
‘traceable to something more than the €*’
tended jurisdiction.of Sessions. In fact’
education is bearing ggod-fruit. But the
tone of satisfaction adopted by LOF
\
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%’idge. and the Duke of Westminster
N “ffdoubtedly a little premature. De-
: Pte‘}lon of trade is almost always accom-
.leed by slackness in the criminal indus-
%“3 for almost all crimes, other than
% of the habitual criminal are com-
‘Bitte‘d by men in a state of intoxication,
#d intoxication is the result of money.
at‘)w'the poverty of the labouring classes
i :’ 18 present moment is deplorable, and
uo“‘)uld be wise, before venturing to pro-
NCe an opinion upon the morality and
Olesty of the community to wait for
i %Perous and free-handed times. This
Nsideration is strongly forced upon me
V the fact that crimes of educated men
®W no tendency to diminish, but rather
me:tf'ong tepdenc'y to increase. Com-
. aclfol business is reviving fast, and
the:lg-mg hands a little : of libel actions
€1 an unusually strong crop.
Ince this letter was commenced, a some-
in t;t Peculiar proceeding has been taken
€ Chancery Division. An attempt has
0 made toprocure the committal of Mr.
Oa:.-e,. the well-known banker, for holding
‘g ibited communication with a young
Y who was a ward of this court. The
Peculiarity of the proceeding consisted in
1€ fact that the order was made during the
aney of the ward, but was said to extend
t,he period of her majority. MTr. Justice
eli;:g seemed to think, although he de-
Corre tc_> commit, that the contentiqn was
not OCt in law. If so, the doctrine is new
Magg n;y to the general public but to the
quest;) thelegal profession,and it is opento
on Yvhether the powers of an Equity
c“rgaeil:;fmg “in personam ' ought to Vbe
sOrIt:et};?s long been in my mind to say
and lng of the nominal fusion of Law
Noy, Qunt.y, The Judicature Acts have
of blene;_n in force so long that the process
ver Ing ought to be complete if it was
~Possible. It amounts to nothing more
thig, that an Equity doctrine is occa-

to

sionally brought forward in the Queen’s
Bench Division where it is considered
with curious awe by Counsel and Judge,
notwithstanding that it is always described
as “ well-known.” Occasionally, too, a
Judge of the Queen’s Bench Division sits
in the room of, or rather to assist, his
brother of the Chancery side. Mr. Justice
Field is doing so now to aid Mr. Justice
Chitty, who, as a popular Judge and a
coufteous, has a list unduly full; and Mr.
Justice Field usually says, by way of
overture to the proceedings: “ You will
understand, of course, that I am perfectly
ignorant of these matters.” One symptom
of the forensic manner of the age may
perhaps be due to the fusion. Conversa-
tion has now taken the place of oratory,
and disputatiousness has conquered argu-
ment. There is hardly a Judge on the
Bench who will allow a man to state his
contention in his own ‘words without in-
terruption by questions ; yet the normal
consequence of such interruption is waste
of time and, upon the part of the advocate
who often fails to state his real argument,
of temper.
Temple, March 18.

RECENT ENGLISH DECISIONS.

THE March numbers of the Law Reports
comprise 14 Q. B. D., pp. 225-379, and 10
P.D., pp. 17-32, 28 Ch. D., pp. 183-332.
10 App. Cas. 1-143.

CARRIER—RAILWAY OOMPANY—PASBENGERS' LUGGAGE —
DeLIVERY TO r.\smuana'.

The first case in the Queen’s Bench
Division to which we propose to refer
that of Hodkinson v. The London and
North- Western Railway (14 Q. B. D., 228).
This.is a short case upon the question
as to the liability of a railway company
for a passenger’s luggage which had been
lost under the following circumstances :—
The plaintiff arrived at a station with two
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boxes which were taken from the baggage
van by the defendants’ porter. The por-
ter asked the plaintiff if he should engage
a cab for her. In reply, she said she
would walk, and leave her luggage at the
~ station for a short time, and send for it.
The porter said ¢ All right; I'll put them
on one side, and take care of them;”
whereupon the plaintiff quitted the station,
leaving her boxes in the custody of the
porter. One of them was lost. The Court
(Coleridge, C. J., and Cave, ]J.) were of
opinion, that what passed when the boxes
were taken from the luggage van, and
placed at the plaintiff’s disposal, put an
end to the responsibility of the defendants,
and that when she left them in the porter’s
custody, he had ceased to be the defend-
ant’s agent.

MURDER—KILLING HUMAN BEING UNDER PRESSURE OF
HUNGEBR.

The next case that it is needful to men-
tion in the March number of the Reports
of the Q. B. Division is the cause celebré
case on criminal law of The Queen v. Dudley
(14 Q. B. D, 273), in which Lord Cole-
ridge, who delivered the judgment of the
Court, after elaborately reviewing the
authorities bearing on the subject, de-
clared that the prisoners, who, in order to
save themselves from death by starvation,
had killed and eaten a companion who
with themselves had been cast away at
sea, were guilty of murder. The sentence
of death passed on the prisoners was
afterwards, as we know, commuted by the
Crown to six months’ imprisonment.

MARRIED WOMAN—TRESPASS TO SEPARATE PROPERTY,

The only other case in the March num-
ber of the Queen’s Bench Division to be
noted is one in which the somewhat noto-
rious Mrs. Weldon figures as plaintiff,
viz., Weldon v. De Bathe (14 Q. B. D,
339), and in which an important question
touching the rights of married women in
their separate property, under the Married
Women's Property Acts, 1870 and 1872,

came up for consideration. The plaintiff
was in sole occupation of a house bought ,
by her out of her own earnings since the
Married Women’s Property Act, 1870
and on the 14th April, 1878, the defendant
in collusion, as it was alleged, with the
plaintiff’s husband and other persons
entered the house and remained there ten
minutes, and thereby caused the plainti
disgrace, trouble and annoyance. To
this' statement of claim the defendant
delivered an objection in the nature of 2
demurrer, which the Divisional Court
allowed, and struck out the claim for
trespass; but on appeal to the Court Qf
Appeal this decision was reversed, and it
was held by the latter Court that, under
the Act of 1882, a married woman may
maintain an action for trespass to hef
separate property without joining her hus-
band, and that the leave and license ©
the husband would be no defence to such
an action. )
Lindley, L. J., however, observes: * this
case does not raise the question as t0
whether a married lady, having a housé
settled to her separate use, can keep her
husband out of it ; nor the question whe
ther, if he be living there, he can invite
anybody to come and see him. )
The question we have to consider 18
whether, when a married woman is in pos”
session of a house settled upon her for hef
separate use, and is not living with her
husband, he can authorize somebody to
enter the house without her consent. IP
my opinion the husband can give no su¢
authority. The right of possession of the
property to which she is entitled-to hef
separate use, is an exclusive right agains
her husband; and, whatever his tigt}ts
are, he cannot authorize anybody to 1"
trude on the possession of his wife's seP?”
rate property.”

EVIDENCE—ENGINEER'S LOG.

Passing by the case of The Beeswitk’ |
which we have already noted in t
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f:g11§h Practice Cases, the only other
S¢ In the March number of the Pro-

i,:;“e Division necessary to be referred to

whi he Earl of Dumfries (10 P. D. 31), in
lch it was held that in an action for
dMages by collision, the engineer’s log

adou'gh~ inadmissible for, is nevertheless

wmlSSlble against, the ship owner by
om the engineer was employed.

w.
ARD op COURT—REMOVAL FROM JURISDICTION.

The first case in the March number of
C:” Chancery Division is that of e
186 aghan, 'Elliott v. Lambert (28 Ch. D.
rul ) in which the Court of Appeal over-
an ed th.e dfacision of Kay, J., refusing
of Cappllcatxon of the guardian of a ward
. Zourt to remove the ward beyond the
:Lurlsdlction. The ward was a young lady
a‘nZ‘l‘bOllt twenty, who was born in Jamaica,

' her guardian was her mother, who
r:Sn’ed to proceed to Jamaica which she
8arded as her home. Upon the appeal
th(ea, Judges had a personal interview with
8uardian of the ward; and an uncle of
mi‘:t}’Ollng lady, resident in England, sub-
is Ing to be appointed a joint guardian of
Riece, the Court thereupon authorized

€ ward to proceed to Jamaica with her’

Mother,

SGeBaggallay, L. J., said: Mr. Justice Kay
™S to have thought that in no case will
fe:) 1Court allow its ward, especially a
icte} € ward, to be taken out of the juris-
101 unless it is shown to be necessary.

€ think there is not any absolute rule
CO;}S‘_‘Z{»’ kir_nd, and that' al.l that we have to
our 1der is vyhether it is established to
the Satisfaction to be t:or the benefit of
gran‘t"'al‘t’i’ that the application should be
ave ed,” and Fry,'L.]., remarked, « We
Whay only to consider two points: first,
sec 1s for the interest of the young lady ?
ondly, what is the security which the

of

ot?:rt has that any further order will be
they ed? . . . In the appointment of

8uardian, resident in this country, the

Co
Urt has the requisite security.”

LixAsE—MISTAKE—RECTIF1CATION.

The case of Paget v. Marshall (28 Ch.
D. 255) is one which very clearly illustrates
the different nature of the relief which is
granted in suits founded upon an alleged
mistake in a deed, when the mistake is
mutual, and when it is merely unilateral.
In this case the Court found that there
was no sufficient evidence of mutual mis-
take, and therefore refused a rectification
of the instrument, but, holding that a uni-
lateral mistake on the part of the plaintiff
had been established, decreed a rescission
of the lease in question with an option to
the defendant to accept a rectification
instead. The law on the subject was
succinctly stated by Bacon, V.-C.: «If
it is a case of common mistake-—a common
mistake as to one stipulation out of many
provisions contained in a settlement, or
any other deed, that upon proper evidence,
may be rectified—the Court has power to
rectify, and that power is very often exer-
cised. The other class of cases is one
which is called unilateral mistake, and
then if the Court is satisfied that the true
intention of one of the parties was to do
one thing, and he by mistake has signed
an agreement to do another, that agree-
ment will not be enforced against him, but
the pafties will be restored to their origi-
nal position, and the agreement will be
treated as if it had never been entered
into.”

TRUSTEE—IMPROVIDENT INVESTMENT--LIABILITY FOR
LOSB.

We now come to the case of Fry v,
Tapson (28 Ch. D. 268), a decision of Kay,
J., on the subject of the liability of trustees
for improvident investments, which while
recognizing the rule that trustees acting
according to the ordinary course of busi-
ness, and employing agents as prudent
men of business do on their own behalf,
are not liable for the default of the agent
so employed, yet establishes the important
limitation that the agent must not be
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employed out of the ordinary scope of his
business. The loss in question was
occasioned by the investment of £5,000
upon mortgage of freehold land valued at
from £7,000 to £8,000. The trustees had
not exercised their own judgment in the
choice of a valuer, but accepted the sug-
gestion of their solicitors, that a surveyor
—who had introduced the loan, and was
in fact the agent of the mortgagor with a
pecuniary interest in the completion of
the mortgage—should value the property
for the mortgagees, and' they acted on his
report which proved to have been of an
inflated character. Under these circum-
stances the trustees were held jointly and
severally liable to replace the sum ad-

vanced with interest from the date of
the loan.

VENDOR AND PUROHASER—STATUTE OF FRAUDS.

Passing over two or three cases which
do not seem to require notice here, we
come. to a decision of North, ]., upon
that fruitful source of litigation, The
Statute of Frauds, viz., Studds v. Watson
(28 Ch. D. 305). The defendant verbally
agreed with the plaintiff to sell him her
shares in certain property for £200 and
signed and gave him the following receipt :
“ Sept. 22 1882, Received of |. Studds
£1 of my share in the Barrett's Grove
property the sum of £200.” No time
was fixed for completion and no abstract
was delivered, and on the 16th March,
1883, the agent of defendant wrote to the
plaintiff: « Mr. Studds, Sir,—If the bal-

ance of £199 on account of the purchase

of my share of the property be not paid
on or before the 22nd inst. I shall consider
the agreement (made 22nd Sept, 1882) not
any longer binding.” ' This letter was not
complied with; but on the 5th April, 1883,
plaintiff tendered the defendant the balance
of the purchase money, and a conveyance
of the property for her execution, but this
was declined. The plaintif thereupon

brought the action for specific perform-
ance, and the question was whether the
receipt and letter could be read togethers
and whether they together constituted 2
sufficient memorandum, and it was held
that the word ¢balance” in the latter
sufficiently connected it with the receipt
to enable the two to be read together, and
that being read together, they were 2
sufficient memorandum, and further that
even if the word “balance” was not
sufficient to connect the two documents;
yet as they both referred to the samé
parol agreement, all the terms of which
were contained in one or other of them
they could be read together even though
they contained no reference to each other:

VENDOR AND PURCHASER—MISREPRESEBNTATION—
RESCISSION. .

In the case of Brewer v. Brown (28 Ch-
D. 306), which follows, we have another
decision on the law of vendor and puf-
chaser, in which the danger of a vendof
making misrepresentations as to the char-
acter of the property offered for sale 18
again illustrated. The property pur-
chased was a villa residence, and the mis-
wrepresentation consisted in the staterneT}t
that the garden was ‘ enclosed by a rustlﬁ
wall with tradesmen’s side entrance-
The wall, in fact, did not form part of the
property. This was known to the vendofs
but not disclosed to the purchaser. The
conditions provided that mistakes and
errors in the description of particulars
should not annul the sale, but that com-
pensation should be given. The plaintiff
who was purchaser, paid £200 and took
possession in May, 1880. In October
1883, before conveyance or payment O
the balance of the purchase money, he
discovered that the wall, and the site of its
belonged to the adjoining owner, and
thereupon commenced this action t°
rescind the contract. It appeared that
the wall in question divided the premise$
from a road on which they abutted, an
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::at a stone was let into the wall bearing
1€ name of the villa which the plaintiff
¢ Ought; the side entrance had been opened
Su:}?“gh the wall, but was enjoyed only by
tif ;rance. The Judge found that the plain-
ad purchased believing, as he reason-
ably might, that the wall formed part of the
Property, Under these circumstances it
::ts held by North, J., that the case was
one for compensation, but that the
furc.haser was entitled to have the con-
fact rescinded. The ground of the
€cision was this: any one looking at the
fimperty might have come to the conclu-
~0n that the wall was part of the pro-
-ﬁe.rt}’, and that the purchaser would get
v 1t was therefore incumbent on the
cendOr in describing the property to take
aTe that the persons who inspected it
Would know that the wall was not a thing
%0 be sold,

Ap,
m“?srnATron — INSUFFIOIENT BSTATE — SOLICITOR'S
LIEN,

an’;he case of Batten v. Wedgwood, Coal
iy Iron Company (28 Ch. D. 317), to
Ich we now come, does not seem to
:resent any very novel features; but
afpears to us merely to affirm principles
~ready well understood. The suit was
Tought by a debenture-holder of a com-
Pany on behalf of himself and other deben-
Ure-holders to enforce a trust for the pay-
Ment of the debenture. A receiver and
Manager was appointed who carried on
€ business’ of the defendant company
‘)Ir'So.me years at a loss. The original
get':)lntlff become bankrupt, and another
i enture-holder was substituted as plain-
ori"and th? papers in the hands of the
o glnal Plamtiﬂ' ’s solicitors were ordered
Withe delivered to the substituted plaintiff,
out prejudice to their lien. After this

€ trust ‘property was sold and the fund
Proveqd insufficient, and on the hearing of
he‘;daction on further directions, it was
in that the fund should be applied : (1)
Payment of the plaintiff’s costs of realiz-

ing the property, including the costs of an
abortive sale; (2) the balance due the
receiver including his remuneration and
costs; (3) the costs, charges and expenses
of the trustees ; (4) the two plaintiffs’ costs
of suit, pari passu. And it was held that
the first plaintiff’s solicitors had no lien on
the documents delivered up by them, which
could entitle them to priority in respect
of their costs. Under Rule 1002, ss. 21
(similar in terms to the Ontario Rule 436),
it was held that costs which a party is
entitled to receive out of a fund may be
set off against costs which he is ordered to
pay personally.

INHEERITANOE—DESCENT—TESTATOR DISPOSING OF
LANDS NOT HIS OWN.

The only other case in the March
number of the Chancery Division is that
of Re Douglas, Wood v. Douglas (28 Ch.
D. 327), which arises from that curious
equity doctrine of election, which in effect
enables a man by his will to dispose of
estates which do not belong to him. A
testator in 1852 died, devising as his
own, an estate which had devolved on
his late wife in fee, as heiress of her
mother ; the devise was to trustees to
pay the rents to the testator’s son and two
daughters and the survivors or survivor
of them, with remainder to the children
of the son and daughters in fee, with an
ultimate remainder to the testator’s own
heirs. The son and daughters survived
the testator, but all died without issue,
The son who survived the daughters died
intestate, he was the heir, both of his
father and mother. Thetestator had also
devised real estate of his own to the son,
who elected to confirm the will, but he
never made, or was asked to make, any
conveyance to the trustees of the land
which descended to him as heir of his
mother. It was held by Pearson, J., that
the equitable estate which the son took
under the will merged in the legal estate
he took as heir of his mother, and that
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upon his death the descent was to be
traced ex parte materna.

BRITISH NORTH AMERICA — LAW STAMPS — POWERS OF
LOCAL LRGISLATURES.

REPORTS. .

CANADA.

The only case in the March number of — gé':g:::%%
the Appeal Cases which appears to have ONTARIO. 15 @.LR
any special interest in this Province is

that of The Attorney-General for Quebec v.
Reed (10 App. Cas. 141), in which the
validity of a statute of the Province of
Quebec (43 & 44 Vict. c. 9), imposing a
fee of ten cents upon every exhibit filed
in Court, was called in question and held,
by the Judicial Committee of the Privy
Council, to be ultra wires. It was con-
tended that the duty imposed was a direct
tax in pursuance of s. g2, ss. 2, of the
B. N. A. Act, 1867; but Lord Selborne,
who delivered the judgment, after review-
ing the opinions of various political econo-
mists, was of opinion that it must be con-
sidered to be an indirect tax. His lord-
ship, while holding the particular tax to
be invalid, nevertheless remarked that it
was not necessary to determine whether
—if a special fund had been created by a
Pravincial Act for the maintenance of the
administration of justice in the Provincial
Courts, raised for that purpose, appro-
priated to that purpose, and not available
as general revenue for general Provincial
purposes—in that case the limitation to
direct taxation would still have been ap-
plicable. The result of the matter appears
‘to be that Provincial Legislatures cannot
validly impose taxes on legal proceedings,
SO as to raise a fund for the general pur-
poses of the Province; yet it is possible
they may validly impose such taxes pro-
vided they take care that they shall con-
stitute a separate fund to be exclusively’

applied towards the maintenance of the
administration of justice.

HIGH COURT OF JUSTIC

™

QUEEN’s BeNcH DivisioN.

Re LEa AND THE ONTARIO AND
RaiLway Cowmpany.

Interest payable on award out of moneys paid inte
court,

Where money is paid into Court under sub.-sec. 28 of se¢-
9 Con. Ry. Act (Dom.) 1879, by a railway company as security
for the compensation of land expropriated by them, pending
an arbitration to ascertain such compensation; on su
amount being ascertained, the owner is only entitled to th®
current rate of interest on the fund in Court, and not to legs!

interest. [March 13.—Galt, J-

The Ontario and Quebec Railway Company 0B
asth April, 1883, paid into the Canadian Bank of
Commerce the sum of $8,000 under the direction
of the judge, pursuant to sub-section 28 of sectifm
g of the Consolidated Railway Act, 1879, as security
for the lands of one John Lea, expropriated by
them for the purposes of their railway, and thef'"’
upon obtained an order for immediate possession
of the said lands. The mohey remained on #
deposit receipt in the bank to the joint credit of
the land owner and the company, bearing interest
at 4 per cent. Subsequently, January on 1st, 1884
the amount of compensation coming to the land
owner was ascertained to be $3,792 by arbitratioB
under the provisions of the Act.

Afterwards, on March 13th, 1885, on motion by
both parties for payment out, the question arose:38
to what rate of interest the land owper was entitled
to.

Galt, J. (following Great Western Railway Co.V
Fones, and Wilkins v. Geddes, 3 S. C. 216), made
an order for payment to both parties of theif
respective shares out of the $8,000, with interest
thereon at the rate of 4 per cent. from date of the
taking of possession of the land by the company.

Shepley, for the land owner. :

MacMurchy (Wells & Co.), for the company.
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HorLcaTe v. SHUTT.

o
rder for account—Right to set up, and impeach—
Settled accounts. i

w :
h:? an order directing accounts was silent as to settled
U, and S, held the accounting party might nevertheless set
the opposite partyimpeach, settled accounts,

[28 Ch. D, 111—C. A.

O;x a motion for payment into Court and for a
agree‘;er coming before the Court, the parties
made to an order for an account. The order

o no reference to settled accounts. In taking
acco ::founts a question arose whether settled

. S could be set up, and, if set up, whether

Y could be impeached. -
inquni:' L J.—**It hasbeen urged upon us that this
order ;’ is p.recluded by the form of the original
°siredm‘st'.:tu'xg the account, for that if the plaintiffs
o man to impeach the accounts they were bound
Totiq € a case for so doing at the hearing of the
o thn of the 14th December, 1883"" (when the order
rate te account was made), ‘‘and ought at any
accq © have obtained liberty to impeach settled

unts. In my judgment that argument comes
Coul:e' because the very point was decided by the
when the case came before it in June last.”

27 Ch. D,, 111, 115,)

HursT v. HUrsT.

Admini s o )
‘::‘mstratxon action—Costs—Estate taken by heir
w;lonseqnencc of forfeiture under provisions of

M‘:‘f:’lr:state descended to a testator’s heir-at-law by reason

eiture by the devisee under the provisions of the will,

Iy ;‘:‘ to be liable to pay the costs of an action to admin-
© testator’s estate, in priority to specifically devised
queathed freehold and leasehold estate,

[28 Ch. D., 159.

tI:lE“SON. J.—* The forfeited interest is not abso-

>'Y and primarily liable to pay all the costs, but

able only to pay such a proportion of the costs

em:. Wwould have been liable to pay if it had

un demed in the son’s possession as tenant for life
r the will,”

Iy

INn Re KL®BE.

KANNREUTHER V. GEISELBRECHT.
Administration—Foreign creditors.

In the administration of an English estate of a deceased
person who in his lifetime was domiciled abroad, the foreigm
creditors are entitled to dividends pari passs with English

creditors.
[28 Ch. D, 173.

PearsoN, ].—* No one doubts that, according
to the jurisdiction of the country where the assets
are, the assets must be divided. The law

‘of England has always been that you must enforce

claims in this country according to the practice
and rules of our Courts; and, according to them,
a creditor, whether from the farthest north or the
farthest south, is entitled to be paid equally with
other creditors in the same class. I must refuse
to alter that which has always been the law of this
country, and which I must say, for the sake .of
honesty, I hope will always be the law of this

country.”

SAUNDERS V. PAWLEY.

Notice of trial—Abridging time for plaintiff giving
notice of trial.—Ord. 36, r. 12; Ord. 64, 1. 7
Ont. Rules, 255, 462.

( 23 4 ) [14 Q. B. D., 234.
The Court has no power under Ord. 64, r. 7

(Ont. Rule 462) to abridge the time allowed a

plaintiff for giving notice of trial under Ord. 36,

r. 12. (Ont, Rule 255.)

Note.—Under the English Rules the defendant
cannot give notice of trial until the expiration of
six weeks allowed to the plaintiff for giving the
notice. Under Ont: Rule 255, either plaintiff or
detendant may give notice of trial as soon as the
cause is at issue.—See McLean v. Thompson, 19 C.

L. J.235; 9 P.R. 553.

FeLLows V. THORNTON.

Attachment of debis.—Lapse of six years from recov-
ery of judgment.—Ord. 42, 7. 6, 8, 22, 23. (Ont.
rules 342, 355, 356.)—0rd. 45. (Ont. rule 370.)

(14 Q. B. D., 585,

An order attaching debts may be made on the
application of a judgment creditor, notwithstanding
six years may have elapsed from the date of the
recovery of his judgment, without execution having
issued. Moneys actually in the hands of a trustee
to which the judgment debtor is entitled may be
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attached. but not moneys to be paid to the trustee
at a future time.

Note.—The Court, although agreeing that the
attaching order might issue, differed on the question
whether an attachment of debts could be regarded
as an execution—Coleridge, C.J., holding that it
was not an execution, and Stephen, J., holding that
it was—but that the granting of the attaching order
was equivalent to granting leave to issue execution
within the meaning of Ord. 42.

EBRARD V. (GASSIER.

Security for costs—One of several plaintiffs coming
within jurisdiction—Appeal— Change of circum-
stances pending appeal. (48 Ch. D, 252—C. A.
In answer to an application for an order for

security for costs, on the ground that the plaintiffs
were resident out of the jurisdiction, an affidavit
was filed to show that the plaintiffs had assets
within the jurisdiction. This affidavit was consid-
ered insufficient, and the order was refused. From
this order the defendants appealed. On the appeal
an affidavit was produced on the part of the
plaintiffs showing that, since the order, one of their
number had come to reside within the jurisdiction
for the purpose of carrying on the action.

Held, that though the affidavit as to assets within
the jurisdiction was insufficient, yet the fact that
one of the plaintiffs had come within the juris-
diction since the making of the order disentitled
the defendants to security, and that the order must
therefore be affirmed.

Foakges v. WEBB.

Practice— Discovery — Privileged communication—
Professional confidence.

[28 Ch, D., 287,

A plaintiff interrogated a defendant as to whether
"interviews and correspondence had not, between
certain dates, taken place between their respective
solicitors, and also between the defendant’s solicitor
and a third person, in reference to the agreement
which the action was brought to enforce.

The-defendant refused to answer so far as the
question related to communications between his
solicitor and other persons, on the ground that
he had no personal knowledge, and that the only
information he had was derived from confidential
communications between him and his solicitor in
reference to his defence in the action.

Held, that the privilege from discovery resulting
from professional confidence does not extend t0
facts communicated by the solicitor to the client
which cannot be the subject of a confidential com-
munication between them, even though such facts
have relation to the case of theclient in the action
and that therefore the defendant was bound t0
make a further answer.

Kav, J.—* The privilege of the solicitor is the
privilege of the client; and how can there be 2
privilege as to a fact which is so outside the rela-
tion between them that it could not be the subject
of a confidential communication? . . . Here
the question is, did the defendant's solicitor com-
municate with the other side. As the solicitor
never could protect himself from answering that
question if he were in the witness box, it seems t0
me impossible to say that his client could refuse to
answer an interrogatory as to that external fact on
the ground it is privileged."”

, BLACKIE v. OsMASTON.
Particulars of demand.

The plaintiffs by their statement of claims alleged that
they and their testator had paid sums of money under &
contract of suretyship, under which the defendant was also
liable, and that, after deducting contributions received from
other quarters, the balance paid by them was £16,233: and
the plaintiff claimed the defendant was liable to pay the®
half of that sum.

Before putting in a defence the defendants applied for
particulars of the £16,233.

Held, on appeal from Pearson, J., who had refused parti-
culars, that as the plaintiff did not ask merely for an account:
but claimed payment of a definite sum, they were bound t0
give particulars of demand.

[28 Ch. D,, 119—C. A.

BAGGALLAY, L. ].—“Itis true it is not the practic®
of the Court to order the plaintiff to give partl”
culars when he only asks a general account, but the

rule is otherwise when he asks for payment of #
definite sum."
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AMILTON Prov. L. Co. v. CAMPBELL.

I .
Merﬁleadff~Ejectmmt—-Right to growing crops
Seszed before judgment in ejectment.

The j
aﬂirme&dgment of the Court below, 50 R. 371,

Muiy, for appeal,
+ H. Watson, for respondent,

F 1
fom Co, Ct., Wentworth.] [January 13.

Proctor v. McKENzIE.

C
% Sa.—Returnable after execution—Premature

return—Liability of bail,

pa?;ll are not obliged to render their princi-
efore the return day of a ca. sa.
w‘)uil;refore., x-vhere a writ of ca. sa., which
Tetyr remain in force for two months, was not
a ternable on a day certain, but immediately
. €xecution, lay in the sheriff’s hands from
Jul I6th July (the day of the festc) till the z1st
Y: When it was returned non est inventus,
eld, Hagarty, C. ]. O., dissenting (revers-
the judgment of the Court below), that the
were not fixed. ‘
m :{::d, also, that !:he objection was not a
. T of practice ‘only which should have
’n:tttl taken advantage of by motion, but was a
er of law to be taken advantage of by plea.
MacKelcan, Q.C., for the appellant.
* F. Walker, for the respondent.

ing
bai}

From o
fom Boyd, C.] [January 13.

VANKOUGHNET v. DENISON.

Y
ale of la'md — Restrictive covenant—Ambiguous
t“f"Ptton—Parol evidence—Maps not referred
0 1 deed— 4 dmissibility of.

?- Sold to the predecessor in title of the
Dt certain land, and the deed contained

the following, which was held to amount to a
covenant, the benefit of which passed to the
plaintiff : —* Bellevye Square is private pro-

perty, but it i_s always to remain unbuilt upon, .

except one residence with the necessary out-
buildings, including porter’s lodge.,” The land
having been sold unfler mortgage a portion
came again to the hands of D. who proceeded
to convey parts of it for building purposes.

Held, that parol evidence was admissible to
show what was meant by ‘ Bellevue Square,”
no plan or description being incorporated in
the deed,

Held, also, that the defendant’s liability
under the restrictive agreement not to build
on Bellevue Square revived on his again ac.
quiring the property.

Certain maps of the City of Toronto, made
by city surveyors in 1857 and 1858, showing
thereon a square marked * Bellevue Square,”
were offered in evidence to show the bound-
aries of the square. It was shown that the
defendant knew of these maps, but they were
not prepared under his instructions.

. Held, that the maps could not be receive [

in evidence to show the boundaries of th§
square.

Per HAGARTY, C. J. O.—~The maps were ad-
missible to show that there was such a square
known as Bellevue Square, but not as evidence
of title or boundary.

Per BURTON, PATTERSON AND OSLER, J.J.A.—
The maps were not admissible in evidence
without its being shown that they had been
prepared under the instructions of the defend-
ant, or on information given by him.

The parol evidence showing that but a por-
tion of the land claimed by the plaintiff to be
the square was undoubtedly within the limits
of the square, the appeal was allowed as to all
but that portion.

S. H. Blake, Q.C., and Black, for the appel-
lants.

Maclennan, Q.C., for the respondent.

ADAMSON V. YEAGER,

Principal and agent—Commission on sale—
Limitation of agency,

-~

The defendant, at the instance of the plain-
tiff, placed his, the defendant’s, farm in his
hands for sale, subject to the payment of a
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certain commission in case the farm should be
disposed of through him, and if the defendant
himself sold without the aid of the plaintiff,
the commission should be only one-half. The
defendant alleged that it was a term of the
arrangement that if the land remained unsold
at the end of two years the agreement should
cease.

Held, that if parol evidence as to the limita-
tion of time wasnot admissible, the law would
infer its continuance for a reasonable time
only; and that in deciding what was a reason-
able time, the time spoken of by the parties,
which was two years, might be considered.

Per BurToN, and PatTERSON, J]. A., such
Parol evidence was admissible.

Held, also, that the defendant having refused
to sell to a proposed purchaser found by the
plaintiff, the plaintiff was not entitled to re-
cover his full commission as on a sale, but the
value of his services as on a quantum meuri or
damages for the defendant’s wrongful refusal.

Ball, Q.C., for appeal.

G. T. Blackstock, contra.

o

HuNTER v. CarriCK.

Patent of invention—Infringement of patent—
Want of novelty,

Held, reversing the judgment of Proudfoot,
V. C., reported 28 Gr. 489, that the combina-
tion of the tilting grate and the feed door
above the sole of the oven mentioned in the
specification of the plaintiff as the first subject
of claim for a patent, was so wanting in novelty
as to render the patent obtained in respect,
thereof, invalid, (PATTERSON, JIA., dissenting.)

McMichael, Q.C., for appeal,

Cassels, Q.C., contra.

Parkes v. St. GEORGE.

Chattel mortgage—Consideration expressed — Fu-
ture advances—Assignment for creditors—R. S.

O. ch. 119—Simple contract creditor—Fraudu-
lent assignment,

A judgment or execution creditor is entitled~
to impeach a chatte] mortgage on the ground
of an irregularity or informality in the exe-
cution of the document, or by reason of its

non-compliance with the provisions of the
Chattel Mortgage Act (R. S. O. ch. 119); but
a creditor who is not in a position to seize Of
lay on an execution on the property, cannot
maintain an action to have thé instrument
declared invalid. A creditor in that position
can only maintain such a proceeding where
the security is impeached on the ground of
fraud. ‘

Q. and A. carrying on business as licensed
victuallers were indebted to the defendant S-
a wine merchant, to the amount of $1,551.665
and being desirous of obtaining further ad-
vancesto aid them in carrying on their business
applied to S. therefore, which S. agreed
verbally to make upon receiving security for -
such advances as well as such prior indebtnesss
and Q. and A. accordingly on the 24th of
January, 1882, executed a mortgage to S. on
all their stock-in-trade, securing $2,400, S
agreeing to make the further advances ift
money and go~ds, as they should require them
in the course of their business, and he did in
fact between the date of the execution of the
mortgage and the 3rd of March following
advance to them $300 in money and goods, and
the balance of the further advance was ready
to be given to them at any time during that
period. The affidavit ofindebtedness in the sum
of $2,400 was in the usual form, and the
mortgage was duly registered. On the last
mentioned date, Q. and A. executed a deed of
assignment for creditors to the defendant C
of all their estate, whereupon S., treating this
assignmentas a breach of the covenant against
selling or parting with possession of the goodss
seized them in the hands of the assignee and
sold the same, undertaking to hold the pro-
ceeds subject to the order of the Court., There-
upon the plaintiff, a simple contract creditor
of Q. and A., upon a demand due at the date
ofthe mortgage, instituted proceedings seekings
on behalf of all the creditors of Q. and A., to
have the mortgage declared void, and the
amount realized on the sale of the goods paid
to the assignee.

Held, that although the fact of the mortgage
being expressed on the face of it to be made
for a sum greatly in excess of what it was
proved was due, was such an objection as
rendered the security void under R. S. O. ch-
119, as against creditors, yet, it being clearly
shewn that everything between the parties int
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- oohoection therewith was done bona fide, and

h:"e being no creditor in a position to seize
p aiﬁi’it)ﬁfls if the mortgage were set aside, the
(Paren could not succeed, and the Court
jud RsON, J. A., dissenting) reversed the
8ment of the Court below (2 O. R. 342.)

aﬁi(;;: vl.)tATTERSON, J. A, the mortgage and the
orm Its accompanying it, though in their
i8 pr :nd‘ statements complying with all that
act scribed by the statute, being untrue in

P;rr;;ndered the security void.
shewn ;JRTQN, J. A..—Although no ground was
raudy] or impeaching the transaction as a
Chatt, Ieﬂt preference, the mortgage under the
in»'aug Mortga..ge Act, R. S. O. ch. 119, was
Positi as agamst- ct‘ed'itors who were in a
Was g ‘tl to attack it, which the plaintiff here
acﬁo: » and as any informalities in the trans-
aken were <.:ured by the mortgagee having
coulg possess.lon .of the property, the plaintiff

Pey got maintain the action.
em SLER, J. A,—The agreement between
Upon Ortgago.rs and mortgagee might be looked
a dVanas having been really one for a present
out t°°e, though the amount was to be paid
Neces, them as they required it. It was not
in the ary, therefore, that it should be set forth

ort mortgage under sec. 6 of the Chattel

8age Act, R. S. O. ch. 119,
per ‘g ker v. Leeson, 1 O. R. 114, dissented from
URTON, J. A. ‘
COSS, Q.C., for appeal.
assels, Q.C., contra.

MaGurn v. MAGURN,
Al , .
“¥Mony — Foreign divorce — Fraud — Domicile.

l'ellizdan action for alimony the defendant
by th upon a divorce granted on his petition
urie Circuit Court of St. Louis County, Mis-
Prese’ :Vhere- h‘e then resided, the wife (the
ere? plaintiff) having made no defence

. 0, though notified of the proceedings.
t1];1)¢%1‘l”ed that the domicile of the husband
Wasce tlfm? of the marriage and the divorce
ratedanadxan, t.hough the marriage was cele-
can Cit'at Detroit, and the wife was an Ameri-
of deg m?n. It was proved that the evidence
wife ertion, as alleged by the husband, by the
» and on which the decree of a divorce was

It

Held, that the decree, having been obtained
on an untrue statement of facts, and for a
cause not recognized by our law, could not be
set up as a bar to the wife’s claim for alimony.

Held, also, that the non-feasance of the wife
in failing to appear or defend the action for
divorce did not amount to collusion on her
part, so as to estop her from impeaching the
validity of the decree made in that action.

Held, also (affirming the decision of the
Court of Appeal from, and following Harvey v.
Farnie, L. R. 5 P. D.153; 6 P. D. 35; 8 App.
Cas. 43), that the jurisdiction to divorce de-
pends upon the domicile of the parties, i.e., of
the husband, and that this being Canadian,
the Missouri Court had no jurisdiction.

Per HacarTY, C.J. O.—* There is no safe
ground for distinction between domicile for
succession, and for matrimonial purposes, or
a domicile for residence.”

S. H. Blake, Q.C.,and Miller, for the appeal,

Maclennan, Q.C., and Biggar, for the re-
spondents.

COMMON PLEAS DIVISION.

Rose, J.] [Feb.
HaMmiLToN, ETC., Roap Co. v. BINCKLEY.

Road company—Powey to exempt from payment of
tolls—Ultra vires—Lapse of time.

By agreement made in the year 1869 between
a road company and the city of Hamilton, the
road company were to extend their road from
a point near the Desjardins Canal into the
limits of the city, and, as part of such road,
should build a bridge over the canal, the city
to lend the road company #5,000 for ten years,
at the nominal rate of interest of one per cent.;
and a by-law was passed by the city to give
effect to the agreement, the by-law containing
a proviso that no toll should be exacted from
any parties residing on, or owning property
within the limits of the city on passing over
said bridge. In this year litigation arose be-
tween the road company and the city, the
Great Western Railway Company and the
Desjardins Canal Company, as to the erec-
tion of the bridge, which was continued until
1874, when a settlement was effected by its
being agreed by all parties interested that a
fixed, stationary bridge should be erected and
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maintained by the road company, free from
any toll thereon, which was legalized by the
Act 27 Vict. ch. 73, 0. The defendant objected
that the proviso in the by-law as to not exact-
ing tolls from residents of Hamilton was witra
vires, being unreasonable, unjust and diserim-
inating in favour of a class; and that the by-
law was bad for uncertainty, the location of
the road not having been made prior to the
passing of the by-law.

Held, that the company,could agree not to
charge toll to any person or body of persons,
unless there was something in the act of in-
corporation, which there was not here, which
prevented them doing so: that the city of
Hamilton had paid a substantial sam for the
privilege, and there was no discrimination as
regards the residents thereof: that the pro-
viso only applied as to not exacting tolls on
the bridge, and had nothing to do with the
road, and was legalized by 37 Vict. ch. 73, O.

Held, also, that the objection asto the loca-
tion was not tenable after the road had been
located and in use for some fifteen years.

Lash, Q.C., for plantiffs.

Sadlier, for defendant.

Rose, ].] [March 11.

BeasLey v, CORPORATION OF HamiLTon,

Accident—Negligence of municipal corporation—
Statement of defence—Sufficiency of—Notice.
Statement of claim for damages for an acci-
dent to the plaintiff by his stepping upon the
-covering or lid of a manhole on the sidewalk
which was alleged to be defective, loose and
out of repair through defendants’ default and
negligence. By the first paragraph of the
statement of defence the defendants denied the
correctness of the statement contained in the
Plaintiff’s statement of claim; and by the
second paragraph set up that the defendants
had no notice:or knowledge that the covering
-or lid was defective, loose, or out of repair.
Held, on derhurrer to the second paragraph
of statement of defence, that the whole state-
ment of defence must be read together, and
that ‘the second ‘paragraph, taken with the
first, either constituted a good defence or was
immaterial: that it certainly could not em-
barrass the plaintiff, for if he proved actionable

"

negligence, he must prove sither actual of
presumptive notice. The demurrer was there-
MiscKsioun, Q.C., for $he plaintiff.
A. D. Cameron, for the defendants.

Rose, J.] [Marck #6-
R Borrewick anp CorpORATION OF
OTTAWA.

By-law—Fresh fish—Markets.

Sec. 1 of Art. IX. of a by-law pa-sed by the
corporation of the city of Ottaws provided that
no person should sell any fresh fish elsewher®
than in such places as shall be allotted
designated by the standing committee ©%
markets in any of the aforesaid markets. Sec-
1 of Art. X. provided that the vendors of aeY
articles, in respect of which a market feé
might, under the Municipal Act, be imposed
might lawfully, without paying market feess
offer for sale any such articles at any place
within the city, excepting the market-places
thereof. Sec. 1 of Art. IV. provided that sll
produce, provisions, or articles of any kind
brought to any of the meat, fish and produce
markets and exposed for sale, should be
placed in boxes and exposed in carts or oth:f‘
vehicles which should be placed upon sal
markets under the direction of the market 10
spector, etc. Any persons refusing to comply
therewith, or to remove such artioles, vehicless
boxes, etc., after selling their contents, should
be subject to the penalty imposed by the by~
law and liable to expulsion from the market:
It appeared that the by-law was a consotida
tion of previously existing by-laws passed from
time to time ; and that many years ago certall
stalls in each market were set apart as fish
markets, and that no application was ever
made for standing-room for carts or other
vehicles from which to sell fish, and no pro-
vision made by the council for so bringing fresb
fish to the markets.

Held, that sec. 5 of Art. IV., though wide
-enough to cover fresh fish, would appear not
to have been framed with reference to'it, and
that reading sec. 1 of Art. IX. and sec. I
Art. X. together they could be reconciled by
construing them as providing that fresh fish
might be sold in stalls and nowhere else in the
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Markets; but outside of the markets no re-

Strictions should be placed on selling.
A motion to quash the conviction was there-
Ore refused, '
Shepley, for the motion.
aclennan, Q.C., contra.

" CHANCERY DIVISION.

Bivisiona) Court.] |February 12

B
RIDGEs v. Tue RearL EstaTe, LoaN
' AND DEBENTURE Co.

Action by second mortgagee against assignee for
Value, without notice of first mortgage—Defence
~Registry Act. ‘

Y., being the owner of certain land, mort-
8aged it with other landsto The P. B. Society,
Zlmol'tgage dated July 12th, 1873, registered
of y I‘fth, 1873. Subsequently, being desirous
selling part of the property and paying off
ar: Mortgage, by an agreement in writing he
anged with the society to leave the mort-
8age Standing, take a further loan of $700 and
~13ve certain of the lands released (of which
® lot in’question was part) by the society.
- 8¢cond mortgage for the. $700 advance was

m‘?p?"ed:and executed, dated February 1st,

:m7 5, registered February 11th, 1875, which by
qstake included all the lands in the first
x.‘s‘?‘l‘tgage‘_, and a release dated February gth,
ih75’ was duly executed by the society releas-
‘ thg the lot in question from the operation of
. © Mortgage of July 12th, 1873, and was after-
pla‘:ds. registered March zoth, 1876. B., the
u;’ntlﬁ', being aware of the agreement, but

Aware that the second mortgage included
o € lot in question, which should have been
mmltted, loaned Y. certain moneys, and took a

Ortgage dated May z1st, 1877, registered

Une 6ith, 1877, to secure the payment thereot.

€ society agsigned the second.mortgage and
Moneys secured thereby.to the defendant
tz ssignment dated March 1st, 1880, regis-
red January 17th, 1881, and by deed dated

‘arch 1st, 1882, registered. June 2nd, 1883, Y.

¢ h .
2 Jveyed his equity.of redemption to B.” -
. ‘D a1 action by B. to correct the mistake by

Uestion to hHim, it was

ompelling the defendants to convey the lot in_

~

Held (sustaining the judgment of FERGUSON,
J.), that the combined operation of R. S. O. ¢,
111 8. 8, and R. S, O. c. 95 s. 8, formed a com-
plete defence against the plaintiff’s right to
maintain the action, and that whatever doubt
may have existed before, there is now none
that the assignee of a mortgage for value hav-
ing the legal estate may defend as a purchaser
for value without notice, and claim also the
protection of the Registry Act as against a
subsequent purchaser or mortgagee from the’
original mortgagor.

G. Bell, for the plaintiff.

A. C. Galt, for the defendant.

Proudfoot, J.] [February 18.

ZUMSTEIN V. HEeDRICK.
Will - Devise to son who died &eféra' testator—
R. S. 0. c. 106—Lapse.

- H. made his will on Octobet 10, 1868, de-
vising land to his som, J., without words of
limitation, and added a codicil on February
" 23rd, 1870, by which he confirmed the will,.
save as changed by the codicil. ]., the devisee,
died February 17, 1874, and H., the testator,
died December 15, 1879.. - co
Held, that as the will was made and re-
published by the codicil prigr to' Jatidary X,
S. O. c. 106, and among them ;sec. 35, did not
apply, and that the féi‘m‘e‘r'iﬁ
governed this case, and that.under that; law,
“the devise to J. lapsed. e
Lash, Q.C., for the plaintiff: - * ™ =" 7* =
White, for the defendant’ "~ ¢ -
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Ferguson, J.]
| LEAN ET AL. '~v..aH$JS}‘9N ET:ALy - ..

—Original

patent obtained by-‘h;’m-‘.» e

desirous of having the arficfe, with some im-
_provements, patented in Canada, oné of them

employed one of the defendants, a mechanic,

1874, the sections subsequent to. sec.7.0f R.-

w. dé- to. 1apse. .

Avrticle patented in Joreign wuﬁmufm;rdémt,
‘ideas<-Employmint-of miéchaic. t .
make model-—Enjoining mansufactuve Workder ‘0

! The plaintiffs were the patentee s',:off acerthm
'invention in the United Stafes, and being

Pt

i



162 CANADA LAW JOURNAL. fApril 15, 1885
Ll

Prac.] NoTEs oF CANADIAN CASEs. [Prac:

to make a model, and under the pledge of | Mr. Dalton, Q.C] [March 25

secrecy, placed the United States patent in
his hands, and imparted to him his ideas as to
the improvements. It was afterwards dis-
covered that the defendant so employed had,
during his employmgent, taken out a patent for
a similar article, under which he and the other
defendants were manufacturing. In an action
brought to set aside this patent, and for an in-
junction restraining the manufacture by the
defendants of the article, in which action it
was contended on their behalt that the article
was mnot protected in Canada by the United
States patent, and, in fact, that the idea was
public property. It was

Held, following Morison v. Moat, 9 Ha. 241,
that the plaintiffs had the right to succeed as
to the injunction, or that their title was good
as against the defendants, even though they
might not have a good title against the public,
and the injunction was granted.

Moss, Q.C., and F. E. Hodgins, for plaintifis.

Bain, Q.C., and Malone, for defendants.

.

PRACTICE.

Mr. Dalton, Q.C.] {March 25.

.Tue QueBec BaNk v. RADFORD ET AL.

Fudgment—Rule 8o, O. ¥. A.—Married Women's
Property Act, 1884.

Judgment was granted under Rule 80,0.]. A, in
an action on a promissory note against one of the
defendants, a married woman, as indorser, where
the note matured after the passing of the Married
Women's Property Acty 1884 (47 Vict. c. 19 O.),
and where there was no allegation that the married
women was possessed of separate estate. The
following limitation was imposed in the order for
judgment: That the amount of the jjudgment
should be levied and payable out of the defendant’s
separate property (if any) of which she was
possessed or entitled to at the time of the making
of the note, or out of any separate property which
she may thereafter acquire or have acquired, and
which she is not restrained from anticipating.

D. T. Symons, for the plaintiff.

The defendant was not represented.

CAMERON v. RUTHERFORD ET AL.

Fudgment—Rule 80 O. ¥. A.—Married Women's .
Property Act, 1884.

]udgment was granted under Rule 80, O.]- A
in an action on a promissory note against one of
the defendants, a married woman, where the mat-
riage and the maturity of the note were before the
Married Women's Property Act, 1884 (47 Vict:
ch. 19 O.), following the case of Burrill v. Tanne?
13 Q. B. D. 691.* The same limitations as to exé-
cution were imposed as in The Quebec Bank V-
Radford, supra, and in Burrill v. Tanner.

Lefroy, for the plaintiff.

Aylesworth, for the defendant.

*See also Gloucestershire Banking Co. v. Phillips, 12 Q- B
D. 533, and Weldon v. Neal, 51 L. T.

Ferguson, J.] [March 3¢

BingHaM v. WARNER.
Fury notice — Sec. 45 O. ¥. A.

In an action brought in the Chancery Dl"l
sion by a landlord against his tenant, the state”
ment of claim prayed specific performance ©
a covenant to repair, or damages for breach ©
the covenant. A jury notice was served bY
defendant.

Held, that the action was in effect a common
law action, notwithstanding the frame of the
statement of claim, for specific performance of
such a covenant would not be decreed, and the
defendant was entitled under sec. 45 O. J. A+
to the benefit of his jury notice. '

Cattanach, for the plaintiff.

Hoyles, for the defendant.

Rose, J.] [April 7-

BakER v. Jackson.
Ezxamination of witness de bene esse—Ex partt
ordey—Affidavit of information and belief.
[An action in the Common Pleas Division.]

An ex parte order of a local judge for the ex-
amination of a witness de bene esse on the ground

that he was dangerously ill and aot likely | to
recover was affirmed on appeal
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fol?o‘ld’ that the Chancery practice must be
juris;’-ed-’ and that by it the local judge had
5 1bct10n to make the order ex parte. .
in 0:” le, that an affidavit of the solicitor of his
an Mation and belief that the witness was
TS'el'ously ill was sufficient.
ord :e affidavit and the circumstance that the
ifterr-was not acted upon for thirteen days
&cto‘lt was 1_ssx.1ed'were regarded as unsatis-
use Ty, and limitations were imposed upon the
o at the trial of the evidence taken under the
rder,
H. 3. Scont, Q.C., for the appeal.
olman, contra. ‘

Ro
se, J.] [April 7.
B
ULL v, NorTH BriTisH CANADIAN
INVESTMENT COMPANY ET AL.

4 : ,
"Mending statement of claim—Changing place of
trial—Rule 179 O. ¥. A.

e;li‘ge plaintiff, having in his statement of
aftery, Damed Torontc? as the place of trial,
1790 ards amen(.ied iton precipe under rule
ville J. A., naming in the amendment Belle-
S the place of trial.
. ;fid’ on appeal, affirming the decision of
aster in Chambers, and following Freitsh
tnkler, 3 Chy. Cham. Rep. 1og, decided
o sr Chy. G. O. 81, which is substantially
ac:me as rule 179, that no change of the
N of trial could be made by amendment of
Statement of claim.
ilar, for the plaintiff.
*eelman and Urquhart, for the defendants.

Unde

bl

M,
Rr Dalton, Q.C.| [April 5.
ose, J.] [April 10

Tue Davies B. & M. Co. v. SMITH.

E ,
Xecutions—Money paid to sheviff—Creditors'
Relief Act, 1880.

g:;‘:tplaintiﬂ's placed a writ of execution
sherigs fthe defendant in the hands of the
he o Optan? on the 6th December, 1884.
the g sheriff seized ‘the defendant’s,goods on
hth December. '
8°0de defendant made a mortgage of his
8 to D. on the gth December. .

a,

B. placed a second execution against the
defendant in the hands of the sheriff on the
22nd December. :

On the 31st December the mortgagee, D.,
paid to the sheriff the whole amount of the
first execution, $115, specially appropriating
the payment to that execution, and the sheriff
in like manner received the money on that
execution.

Held, that the money paid to the sheriff was
pot “levied” by him within the meaning of
the Creditors’ Relief Act, 43 Vict. (O.) c. 10,
and that the first execution creditor was
entitled to the whole of it.

Holman, for the sheriff.

W atson, for the first execution creditors.

H. D. Sinclair, for the second execution
creditor.

¥. R. Roaf, for the claimant.

SIS

Ferguson, J.] [March 16.

PeTrIE v. GUELPH LuMBER Co. ET AL,

STEWART v. GUELPH LUMBER Co. ET AL,

INGLIs V. GUELPH LUMBER Co. ET AL.

Costs— Taxation— Appeal — Cases printed and
argued together—Defendants severing.

Appeal from the certificate of one of the
taxing officers on the taxation of the costs of
these actions in the Court of Appeal.

Quare, whether the appeal should not have
been to a judge of the Court of Appeal.

The defendants were the same in all three
actions. The actions were brought against
the defendants other than the company as
wrongdoers. They were sued for an alleged
conspiracy to defraud, which, it was alleged,
they carried into effect by defrauding the
plaintiffs respectively. The defendant, Mc-
Lean, defended meeting the charge directly.
The other defendants did the same, but they
further said that they obtained their informa-
tion from McLean, and that they believed it
to be true, and believed that the statement
made by them and McLean, which is the
foundation of the actions, was true,

Held, that the taxing officer was right in
allowing two bills of costs, one to the defend-
ant, McLean, and one to the other defendants.
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When the actions were in the Court of Ap-
peal, Burron, J. A., made an order that only
one appeal book should be printed for the
three cases, and the three cases were argued
together.

Held, that the taxing officer was right in
allowing separate counsel fees in each case.

Appeal dismissed with costs.

Creelman, for the plaintiffs.

Walter Barwick, for the defendant, McLean.

Richard Cassels, for the otber defendants.

Mr. Dalton, Q.C.]
ONTARIO BANK V. BURK.

[April 14.

Special endorsement—Fudgment—Rules 14 and
80, 0. ¥. 4.

The following endorsement, specially en-

dorsed on a writ of summons under Rule 14
O. J. A., was held insufficient for a motion for
judgment under Rule 80 O. J. A.:
' ‘ The plaintiffs claim is $1,702.72, for money
lent by the plaintiffs to the defendant, the
same being the amount due to the plaintiffs in
respéct of the defendan's overdrawn bank
account with the plaintiffs’ branch or agency
affice at P., and interest thereon from the 1st
day of December, 1884, until judgment.”

Held, that it was necessary for the defend-
ant’s information to state the date at which
his account was overdrawn to the amount
specified. )

Walier Barwick, for the plaintiffs,

V Watson, for the defendant.

. LAW STUDENTS' DEPARTMENT.

i

. ' EXAMINATION QUESTIONS.

'SECOND INTERMEDIATE.
EQUITY,—HONORS,

_ 1. Explain the doctrine of resulting use, and
state the effect of the Statute of Uses upon that
doctrit}e as to the vesting of the legal estate in
lands. )

2. A, being the absolute owner of certain lands,
voluntarily executes a declaration of trust thereof

in favour of B. Does B. take any interest in the
lands? Give reasons,

3. A testator devises Blackacre to A., charged
with payment of $1,000 to testator's wife, and
Whiteacre to B. in trust to pay the testator's
debts, which are subsequently found to amount 0
$1,000. A. and B. are both strangers to the
testator. Each of the properties is worth $2,000¢
What beneficial interests, if any do A. and B.
respectively take ?

4. A mortgage contains an express provisio®
that in the event of default being made in payment
forone year, the mortgagor shall lose his right t¢
redeem and the mortgagee’s title to the land be-
come absolute, and that time shall be deeme
strictly of the essence of the contract. Defaultis -
made for a year, and the mortgagor afterwards
tenders payment to the mortgagee, who refuses t© .
accept sime. The mortgagor brings an action t©
redeem. Can he succeed ? Give reasons. .

5. A married woman has obtained judgment 18
an action for alimony, but fears that her husban!
is about to dispose of his farm for the purpose ‘?f
defeating her claim. What statutory provision 1%

" there enabling her to provide against this ?

6. A brings an action against B. which is dis™
missed with costs, but without paying these costs
he again brings another action against B. for the
same cause. What statutory remedy has B.?

7. Land is sold under order of the Court in an
action, and the proper persons to convey, although
parties in the action, cannot be found. How ca?
title be made to the purchasers?

LitTELL's L1vING AGE.—The numbers of Th¢
Living Age for March 28 and April 4 contain The
Poetry of Tennyson, and George Eliot, Confem"
porary ; Hadrian's Address to his Soul, National
Reviéw ; The Life of George Eliot, Fortnightly:

Finland : a Rising Nationality, by Prince Kropot-
kin, Nineteenth Century ; Clementina Sobieskds

‘Temple Bar ; The Trade of Ancient Egypt, Scienct

Monthly ; Nursing as a Fine Art, Lancet; Prisoners
of War in England, Spinning-Wheels in NeW¥
England, and The Seventh Centenary of the
Temple Church, Saturday Review ; AcademiC
Belles-Lettres, Some Turkish Praverbs, and The
Dean of Wells on the Future Life, Spectator ; with
instalments of A House Divided gainst Itself,
" Plain Frances Mowbray,” ** Mrs. Dymond ' and’
the conclusion of ** A Millionaire's Cousin.”
AA'lnew volume begins with the number foF
pril. 4 '
For fifty-two numbers of sixty-four large pages
each (or more than 3,300 pages a year) the sub-
scn?_uon price (98) is low; while for $10.50 t
ublishers offer to send any one of the Americad
4.00 monthlies or weeklies with The Living Ag*
for a year, both postpaid. Littell & Co., Bostoti
are the publishers,




