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THE COURT OF IMPEACHMENT AND THE COUNTY
JUDGE OF ELGIN.

Duriag the last month, the public and profession were
startled by the strange and solemu proceedings incident to
the impeachment of a Judge of are of our County Courts,
before the Court of Impeachment for Upper Canada,
composed of the three heads of the Sapreme Courts in this
Province. The novelty of the procecding, the solemn
character of the tribunal, and the reputation of the Judge
who has been called upon to play so sad and so prominent
a part in the impeachment, require from our hands some-
thing more than a passing comment.

By the Act 20 Vie. eap. 58 (Con. Stats. U. C. cap. 14),
there was established in Upper Canada a Court of Impeach-
zaent, for the trial of charges preferred against Judges of
County Courts, having all the incidents, powers and privi-
leges of a Superior Court of Record. The Judges of this
Court are, the Chief Justice of Upper Canada, the Chan-
cellor of Upper Canada, snd the Chief Justice of the
Common Pleas; and in case of the illness or absence of
any of said Judges, the senior Puisne Judge of the Supe-
rior Courts of Common Law may act in his placs.

The jurisdiciion of the Court is only to be invoked in
case the Governor-Gieneral finds any complaint for inability
or mishehaviour in office agaiust any Judge of any County
Court, sufficiently sustained, and of sufficient moment to
demand judicial investigation by the Court of Impeach-
ment; in which case ho shall direct such complaint, and

proved ; and if it has, the vature of the inmability, and
whether the same is, in the opivion of the Court, of such
a chamcter as to render it expedient to rewove the Judge.
If the complaint be for mishebaviour in office, the Court is
to determine whether the Judge is guilty or not guilty ;
and if not guilty, whether the conduct of the Judge is
censurable or unbecoming. The Court may also award
reasonable costs to cither party, according to the nature of
the adjudication, viz.: if the complaint be adjudged false
or vesatious, the judge shall be cntitled to his costs of
defence; if the conduct of the Judge complained agrinst
(whether ke be found guilty or not guilty) he adjudged
censurable and unbecoming, the cowplainant shall be
catitled to his costs of prosccution.

The object of the measare appears te be to place the
County Judges in o better position of independence than
they had previously occupied, and to relieve the Crown of
what is in effect 2 crimtinal trial of a branch of the judiciary,
and which might in some cases be influonced by political
feeling. In carrying out this cbject, the Legislature hos
established a Court of criminal jurisdiction to some extent
similar in purpose and effoct to the High Court of Im-
peachment in Parizment.

In England an impeachment is in the nature of a crimi-
nal proceeding, and is described (4 Bl Com. 259) as a
preseatment by the Hoase of Commons, the most solemn
grand inquest of the whole kingdom, to the Mouse of
Lords, the most high and supreme court of criminal juris-
diction in the kingdom. The articles of impeachment are
a kind of bill of indictment fennd by the Commons and
tried by the Lords, who are in cases of misdemeanor con-
sidered not only as their own peers, but the peers of the
whole nation.

The mode of proceeding, as Jaid dow: by Mr. May, in
his Parliamentary Practice, is as follows: A member of
the House of Commons, in his place, first charges the
accused of high treason, or of certain high crimes and
misdemeanors; and after supporting his charge with proofs,
moves that be be impeached. If the Bouse deem the
grounds of aceusation sufficient, and agree to the wotion,
the member is ordered to go to the Lords,and ¢ at their bar,
in the name of the House of Commons and of all the Com-
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mons of the United Kingdom, to impeach the accused,”
&e. (p. 501). And again, on page 49, he .ays: “In
impeachments, the Commons, as the great representative
inquest of the nation, first find the crime, nud then as pro-
sccutors support their charge before the Lords

So in the United States. By the constitution of that
couutry, it is declared that ¢ the Houso ot Representatives
shall have the sole power of impeachment,” and the prac-
tico there is similar to that which prevailsin England—the
Senate exercising the functions of the House of Lords.

These extracts indicate the practice heretofure established
in conducting impeachments ; and they should, weo think,
have been carefully considered before this case was sent to
the Court of Impeachment. In Judge Hughes's case, the
Crown was in no way represented—the prosecution was left
to the dubious disinteresteduess and solvencey of a private
prosccutor, who, we are informed, is the agent of a foreign
corporation carrying on the business of an express company
at St. Thomas.

The precedent is a bad one; but we Pope, for the horor
of the Crown, and for the protection of County Judges, that
it will not be followed in any future cases. The impeach-
ment of a Judge or public officer is a criminal proceeding,
and is always conducted in England and the United States
83 a public prosecution. The wrong complained of is treated
28 a wrong against the whole community, and is prosecuted
by the representatives of the nation as public prosecutors.
So in ordinary criminal proccedings ; the meanest offender
is proceeded against by the Crown, ¢ because the King,”
as Blackstone says, “in whom centres the majesty of the
whole community, is supposed by the law to be the person
injured by every infraction of the public rights belonging
to that community, aad is therefore the proper prosecutor
for every offence.”

Now, why should the prosecution of a County Judge be
treated differently ? If he misbehaves in his office, he is
guilty of a wrong which affects the whole community; and
taking into account the diguity of his office, and the power
and influeuce he wiclds, it is dre to both Crown and people
that his wrong-doing should be complained of by the Crown,
and his impeachment conducted by the Attorney-General,
or in hishehalf. Besides, in the administration of justice, a
judge necessarily cowes into antagonism with the vices and
aims of suitors; and we unhesitatingly say that as against
the disappointed spleen of defeated litigants, and the cnvy
of unpriucipled aspirants or inefficient practitioners, he is
entitled as of right to the protection which the honor of
the Crown assures to him,—that in his impeachment no
personal malice or private envy shall influence the fair trial
of the charges preferred against him. The law gives the
Crown the power to find a true bill against the Judge.

Like the House of Commons, it must first fied the crime;
and then, as the public prosecutor, it should support its
finding before the Court whose jurisdiction it has invoked.
This view of the law and practice of impeachment was, we
understand, taken by Mr. Chief Justice Draper in this case.

As to the particular case of Judse Ilughes, we cannot
say that the Government has cxercised a wise discretion in
sending him before the Court of Tmpeachment. The Act
says that the jurisdiction of the Court is only to be appesled
to in case the Governor finds any complaint against a
County Judge sufficiently sustained, and of sufficient
moment, to demand judicial investigation; and after a
perusal of the charges and the finding of the Court, we
doubt if there will be found many io say that the case was
a proper one tv invoke the jurisdiction of the sceund great
court of criminal impeachnent in this Province.

STATUTES OF LAST SESSION—25 VICTORIA, 1862.

The Session of Parliament just closed has not been as
fruitful of legislation as former sessioms. Although 109
Acts have been passed, few of them are of public or
general interest; they chiefly amend the law as previously
existing. The first Act (ch. 1) is An Act to amend the
Act respecting the Militia, awending the Coosolidated
Militia Act (Con. Stats. Canada, ch. 85) in a few particulars.
It authorizes the raising of the Aective Militia or Volun-
teers, Class A, entitled to receive pay, from 5,000 to 10,000,
leaving the number in Class B, in the unlimited discreticn
of the Commander-in-Chief ;—and provides (sec. 10) that
the Commander-in-Chief way, in the event of war, raise
in addition to the Active and Sedentary Militia of the
Province, regiments of Militia by voluntary enlistment for
general service during sach war, and for a reasonable time
after its termination. The Commander-in-Chief may also
(s. 11) sanction the organization of associations for purposes
drill, and of independent companies of Infantry, composed of
of professors, masters or pupils of Universities, Schools or
other public institutions, or of persons engaged in or about
the same, or of reserve men; but such associations or
companics shall not be provided with any clothing or
allowance therefor, nor shall they receive pay. Iua all
ather respects—especially as to ¢ arms and smmunition
(which words were struck out of the Bill in passing through
the House), we presume these associations or companies
will be subject to the Militia Law.

Ch. 2 amends chapter 36 of the Con. Stats. Canada,
and gives power to Her Majesty’s Principal Secretary of
State for War to construct, hold and work lines of tele-
graph, for military purposes, over any part of the Province.
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Ch. 3 is the Supply act. It appropriates $3,230,026 38 ' pater  for an annuity of two-thirds of his former salary,
for defraying the expenses of the Civil Government for the ! when appointed President, is to be entitled to a further sum

years 1861 and 1862, and authorizes a loan of 3,000,000‘

fur the expenses of thosc years, to be raised by sale of
Proviucial Stock or Debentures.  In all these Supply Acts
a clause is added, apparently useless in these days of Re-
sponsible Government, providing that ¢ the due application
«f all moneys cxpended under the authority of this Act
shall be accounted fur to ler Majesty, her heirs and
suceessors, through the Lords Commisstoners of Iler
Majesty’s Treasury, in such manner and form as lHer
Majesty, her heirs and successors shall be pleased to direct.”

The next three statutes relate to Customs and Excise
Daties. Ch. 4 awcends chapter 17 of the Con. Stats.
Capada, rclating tv the Custvns’ Duties. Ch. 5 awends
ch. 19 Con. Stats. Canada, relating to Duties on Spirits
and Beer, and changes the name of Revenue Inspector to
that of ¢« Collector of Inland Revenue.” Ch. ¢ amends
ch. 20 Con. Stats. of Canada, relating to Tavern Liccnses.

Ch. 7 amends ch. 32 Coun. Stats. Cunada. This Aect
coustitutes the Burecu of Agriculture a separate Public
Department, and places all matters relatiog to Colonization
and Immigration under the control of the Minister of
Agriculture, unless the Governor in Council shall other-
wise order.

Ch. 8 amends section 20 of ch. 40 of Con. Stats.
Canada, respecting Emigrants and Quarantine, by requir-
ing all persons acting as runners, soliciting emigrants for
hotels, stcamboats, &ec., at any port or place within this
Province, to obtain licenses from the Mayor of the Muni-
cipality within which they act.

Ch. 9 is the usual Act lo continue for a limited time the
several Acts therein limited, and for cther purposes. The
Acts of Canada continued are 7 Vie. ¢. 10, 9 Vie. ¢. 30,
12 Vie. c. 18, and 13 and 14 Vie. c. 20, relating to Bank-
rupts ; 10 and 11 Vie. ¢. 1, Trinity House, Montreal ;
14 and 15 Vie. ¢. 159, Sons of Temperance, Canada West;
9 Vie. ¢. 12,10 and 11 Vie, ¢. 38, and 12 Vie. ¢. 97,
Registration of Titles in the County of Hastings. The
other Acts are certain Acts of the 'ate Parliament of Lower
Cavada. Al these are continued wuutil the 1st January,
1863, and thence until the end of the next ensuing session
of the Provineial Parliament and no longer.

Chs. 10, to 17, relate to Lower Cunada.

Ch. 18 is An Act respecting the Court of Error and
Appeal in Upper Canade. S. 1. The President of the
Court when appointed by commission under 24 Vic. ¢. 36 s
to have precedence over all other Judges of Law or Equity
in Upper Canada. 8. 2. Within six months »fter entering
upon his dutics, he is to tale an oath of office before the
Governor in Council. 8. 3. Auny retired Judge holding a

l

per annum equal to one-third of the amount of his former
salary. 8. 4 Repeals s. 8, ch. I3 of Con. Stats. U. C. and
substitutes the fourth Thursday next after the several terms
of Ililary, Kaster, and Michaelmas for the commencement
of the sittings of the Court, subject to any adjournment.

Ch. 16 awends the Municipal Law of Upper Canada, so
far only as relates to the Sessions of Recorders’ Courts,—
repealing 23 Vie. ¢. §0, and substituting the following for
8. 377 of ch. 54, Con. Stats. U. C.: “The Recorders’
Courts shall hold four sessious in every year, and such
sessions sha!l commence on the first Monday in the months
of March, June and September, and on the third Monday
in December ”—to take effect from the Ist August, 1862,

Ch. 20 wakes a most material alteration in the Statutes
of Limitation, and one highly beneficial. It is An Act to
amend the law relating to the limitution of actions and
suits tn Upper Canada :—

Waeneas it is desitnble to abolish the distinction between
plaintiffs or persons resident within or without the jurisdiction
of the Cenrts of Law and Equity in Upper Canada, in the
limitation of actions and suits: Therefore, Her Majesty, b
and with the advico and consent of the Legislative Council
and Assembly of Canada, enacts as follows :

1. Any plaintiff or person in any action, suit or proceeding,
either at Law orin Equity, who has been or is resident with-
out or absent from Upper Canads, shall have no greater or
longer period of time to bring, commence or prosecute any
such suit, action or proceeding, by reason of such nonresidence
in, av abseice from Upper Canada, than if such plaintiff or
person had been or were resident in Upper Cavada, when the
cause of such action, suit or proceeding first accrued ; and all
and every exception or distinction in any law or statute relat-
ing to the limitation of nctions now in force in Upper Canada,
in favour f any plaintiff or person resident without or absent
from Upper Canada, by whatever terms or words such resi-
dence without or shsence from Upper Canada is stated or
described ‘n such law or statute, shull be, and the same are
hereby abelished and repealed.

2. This Act shall not apply to suits or other proceedings
instituted before the first day of July, one thousand eight
hundred and sixty-thres.

As the operation of this Aect is suspended by the last
clause, amwpic opportunity is afferded to parties out of the
Province to take steps to protect their interests before the
Ist July, 1863.

Ch. 21, restores to Registrars the authority to discharge
wortgages, on production of the proper certificete, which
had been taken away by the Act abolishing registration of
judgments (25 Viec. ¢. 41), and makes valid all certificates
of discharge registered since the 18th May, 1861.

Ch. 22, amends s. 1, ch. 133, Con. Stats. U C., by striking
out the words—* or turns any horse, cattle, sheep, or swine
upon, or permits any such to go or range at large upon”’—
from the first part of the section,
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Ch. 23, ulters the mode of issuing Shop and Tavern |
Licenses io the Cities of Upper Canada, repealing the pro-
visions heretofore existing in regard to such in the first fivo -
subsections of 9. 216 and 8. 259, of ch. 5%, Con. Stats '
U. C, and the 23 Vic., ¢. §3, by giving (from the Ist
January, 1863} the power heretofore exercised by City
Councils to the Boards of Police Commissioners.

Ch. 24 amends the Act of last Session 24 Vie. c. 53,
separating the City of Toronto from the United Counties
of York and Peel, by cnacting that the said Act shall not
be read or construed ag establishing a County Court of the
County of the City of Toronto; but shall be received as
establishing for the said ity separate sittings for the trial
of cases sucd in the then existing Courts, and as providing
for payment to the said City of jury fees paid on cases
entered for trial at sittings of Courts holden therefer. The
second section confirms all procaediings heretofore taken in
the County Coart of the County or the City of Toronto,
and provides that all such shall be amended, renewed or
continued in the County Court of the United Counties of
York snd Peel.

The remaining Acts are Local and Private Acts.

NEW CROWN LAW OFFICERS,

The late change of Covernmnent has given us new Law
Officers of ths Crown for Upper Canada. The Hon. John
Sandfield Macdonald, Q. C., of Cornwall, is Premier, and
has received the appointment of Attorney-General West,
zice the Hon. John Alex. Macdonald, Q. C., of Kingston,
resigued ; and the Hon. Adam Wilson, Q. C., of Toronto,
is the new Solicitor-General, vice the Hon. James Patton,
LL.D, Q.C., resigned. The new Attorney-General bas
been for a long period in public life, veing now the senior
member of the House of Assembly. He received his legal
education under the supervision of Chief Justices McLean
and Draper, and was called to the bar in Trinity Term,
1840. In 1849, he received the honor of asilk gown, and
was appuinted Solicitor-General on the elevation of Mr.
Solicitor-General Blake to the Chancellorship. He resigned
that office in 1851, and the following year was elected
Speaker of the Legislative Assembly. e also held his
present office of Attorney-General for a short period in
1858. The present Solicitor-General is comparatively
new to political life. e was called to the bar in Trinity
Term, 1839, and was for many years the law partner of
the late IIon. Robert Baldwin. In 1850, during the
administration of that distinguished politician, he, toge-
ther with the present Chancellor, and Justices Richards
and Hagarty and others, reccived the patent of Queen’s

Toronto for some vears, and has the reputation of being
a careful, Jearned and paios-taking lawyer.
The Law Officers for Lower Canada are the Hon. Louis

' Victor Sicutte, @ C, Attorney General, and the Hon. J.

J. C. Abbott, D.C.L,, Q.C., Solicitor General,

TIIE YELVERTON MARRIAGE CASE.

This celebrated case is now going through the prelims-
nary stages preparatory to its reaching the Ilouse of Lords.
The Irish and Scotch Courts have given judgments dircetly
antagonistio to each other. In Ireland, the verdict declar-
ing Maria Theresa Longworth to be the wifo of Major
Yelverton, bas undergone the test of an investigation in
the Court of Common Pleas there, and has been sustained
owing to the Judges being equally divided in opinion.
In Scotland, however, Lord Ardmillan has given judgment
the other way. It will be curious to watch the future
proceedings in the case.

THE LAW OF REGISTERED JUDGMENTS.

At last we are likely to have some autheritative decision
vpon the conflicting cases relating to registored judgments.
The case of Fraser v. Anderson, which will be found
among the Queen’s Bench cases in this number, is to be
appealed. The questions involved are, as Mr. Justice
Burns remarks, of great importance to the landed interests
in this Province.

CIIANCERY FALL CIRCUITS, 1862.

HOME CIRCUIT.

Toronto ....... o sesenreeeesrs TuBsday, 2ud September.
WESTERN CIRCUILT.
Sandwich ccovivennaaes «.eeeesTuesday, 16th September.
Chatham ...... ceeeese veeeees € 23rd “
London ..ceeeeceens v eereenes M 7th October,
Brantford ..oeeiiieierininees .o 14th “
Hamilton «.oov coveeen - b 21st ¢
Barrie ....... u 28th ¢
Goderich ......... . s 4th November.
EASTERN CIRCUIT.
Whithy covrsveeees tenes «esee.Tuesday, 16th September.
Cobourg ceeseennnee ses 0 23rd “
Believille .ccveieecansininase .k 7th October.
Kingston .e.coveniennennns e ¢ 14th «“
Brockville..oioeen wueee TR 21st ¢
ObEAWR vevernvreenrenrsocsrenes “ 28th ¢
Cornwall ..cveeenns cesraniee o 4th November.

HEARING TERM.
Toronto, from Monday, 17th November, to Saturday, 29th

Counsel. He has held the office of Mayor of the City of

November.
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CHANCERY ORDERS,

Fripay, 0tk May, 18062,

A Patition, filed uader the 15th secuion of Ordor IX. of | )
1 1853, are hereby ebrogated and discharged.

the General Orders of this Court, of the 3rd June, 1853,

is to be set down to be heard in Court in the paper ofi

Motious for Decrees. And when it is ordered that any
new party or any present party may answer the petition,
and that the petitioner shall be at liberty to set down the

petition again, it is to be set down in like manner.
the following memorandum or votice, namely, “ If you do

not appear on the petition, the Court will make such order

answer such petition, when the Court shall deem it advisa.
ble to make such order, is to be endorsed the following

memorandum or notice, namely, “If you do not answer!

the petition, the Court will make such order on the peti-
tioner’s own showing as shall be just, in your absence;

and if this order is served personally, you will not receive
’

any notice of the future proceedings on such petition.’|

And when the party 8o served shall answer the petition, ) .
i Qrder so obtained, when served upon the party or parties

the same is to be set down to be heard upon notice in the
same paper.

Petitions sct down to be heard under the foregoing Order;
are to be set dewn not less than ten days before the day on:

which they arc so sct down; and notice thercof, when
notice is required, is to be erved upon all proper parties
not less than seven days before such day.

Causes are to be sct dowa for rehearing not less

served upoo all proper parties not less than seven days
before said rehearing Term.

gularity must specify clearly the irregularity complained of.

The Registrar is to prenare a peremptory list of causes
set down fur hearing for each day on which they are to be
heard; and for that purpose the party setting down a
cause for hearing, is to notify the Registrar of the day for
which he has given notice of the hearing of such cause, not
less than seven days before the day for which such notice
is given.

P. M. VANKOUGHNET, C.
J. C. P. EsteNn, V. C.
J. G. Seragog, V. C.

(Sigped)

And |
upon the copy of such petition to serve is to be endorsed’

GtA June, 1862.
Scetions fifteen and sixteon of General Order nuwmber
nine of tho Genernl Orders of this Court of the 3rd Junes

Bills of Revivor.—Bills of Revivor and Supplement.
Original Bills in the nature of Bills of Reviver, and Origi-
nal Bills in the nature of Supplemental Bills, are abolisheds

Upon any Suit becoming bated by death, marriage or
otherwise, or defective by reason of some change or trans”
wission of interest or liability, on tho part of auy plaintiff
or defondant, by devise, bequest, descent or otherwise, it
shall not be uccessary to exhibit any Bill of Revivor or

- . . | i .
on the petitioner’s own showing, as shall appear just.”: Supplemental Bill, or to proceed by any of the modes pro

And upun the copy which is t be served of the order to!

vided for by the sections of Gencral Order by this Order
rescinded, in order to obtain an QOrder to revive such suit,
or a Deeree or Order to carry on the procecdings; but an
Order to the effeet of the Order to revive, or of the usual
Supplementsl Decree under the former practice of this
Court, may be obtained as of course upon preecipe upon an
allegation contained in such preecipe of the abatement of
such suit, or of the saine having become defective, and of
the change or transmission of iaterest or liability ; and an

who would be defendant or defendants to a Bill of Revivor
or Supplemental Bill, according to the former practice of
this Court, shall from the time of such service be binding
upon such party or parties in the same manner in every
respect as if such order bad been regularly obtained

[ according to such former practice of the Court; and such

party or parties shall thercupon become thenceforth a party

than ten ( : : : :
or parties to the suit: Provided, that it shall be cpen to
days before the commencement of the rehearing Term for| P Y P

which they are so set down; and notice thereof is to bel

the party or parties so served, within fourtcen days after
the service of such order, to apply to the Court by motion
or petition to discharge such Order on any ground which

. | would have been epen to him or them on a Bill of Revivor
A notice of motion to set aside any proceeding for irre-|

or Supplemental Bill stating the previous proceedings in
this suit, and the alleged change or transmission of interes:
or liability, and praying the usual relief consequent thereon :
Provided also, that if any party so served shall be under
any disability other than coverture, such Order shall be o
no force or effect as against such party, until a Guardian or
Guardians ad {item shall have been duly appointed for such
party, and the period of fourteen days shall have elapsed
thereafter.

P. M. VankouGnNET, C.
J.C. P.Esten, V. C

J. G. SpraGgE, V. C,

(Signed)
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‘ declare them suflicient for the sums in which they are bound,

TO CONBESTONDES TS, Sh? posrer of mflkmg judicial investigation before approval

All Communicalions on the sulyect of Iversion Owirts, or haring any relation o+ 18 implied, and in cases where the Judge has not personal
Divieton Oymrte, are an fulure to ﬂ addressed ta “The Ldibors of the Luw Journal, 'y, . . . .

Barrie st Office™ ; knowledge of the fuct of sufficiency, and indeed in all cases,

Al ntuer Chommunications are as hitherto to be addressed to “T'he Bliters of tee ' it secms preper that the suretics should justify by affidnvit

D __ ! showing what they are worth over and above their debts.

Law Journal, Turonta.”
THE LAW AND PRACTICE OF THE UPPER!
CANADA DIVISION COURTS.

Cuarrer V.—(Continuad from page 122.)* i

DIVISION COURTS. -

' The form of security covenant is given in schedule A to
i the Act, and follows closcly, though not exactly, the form
of covenant to be entered into by Sheriffs under cap. 38
Consol. Stats. U. C. There is no covenantee named, nor
The following forms of appointment by Judge and ordcrl is the amount that each of the covenantors may be called
thereupon aro suggested for use :f i upon to pay under the deed specified, and, according lo the
JUDGE'S ACT APPOINTING: CLERK OR BAILIFF. | form, they may be treated cither as jointly or severally

I, Judge of the County Court of the County of , by - linble, though the covenant is in fact a joint covenant.
virtue an.d m pursuance of the powers to mc‘g‘lvcn and belonging | The proviso at the end of the deed that no greater sum
by the Division Courts’ Act, do hereby appoint A. B, of the &c., ! shall be recovered under the covenant ngainst the = eral

Yeoman, Clerk, (or « Bailiff,” or * a Bailiff ") of the Division | . , . s
Court of the said County, to hold the =aid office during my plea- parties than the deed specifies, is not a part of the under-

sure. And I do dircet that the said A, B. shall give security for | taking of the covenantors, but it fnnkcs it the duty of the
the due execution of his office by cntering into a covenant in the X court to see that none of the parties to the deed shall be
manner and form required by the statute, with fwo suflicient sure, compelled to pay under it more in all than the sum which
ties; the specified linbility thereunder as sguinst the said A, B, to | has been set opposite to his name, (see McArthur v. Coole

be not less than § , and as agzainst the said sureties not less | 19 Q. B., U. C., 482 Miller v. Tunis, 10 C. P, U. C.,
than 3 each . such surcties to be approved by me. ’ ; Y ’ .

Given under my hand and seal at

Bond to ITer Majesty, )
, this day of

A. B, bound in §
S 186
Judge.

two sureties each in
ORDER FOR THE APPOINTMENT OF OFFICER, CLERK
OR BAILIFF.
In the Division Court in the County of

Upon the appeintment by the Judge of the Connty Court of the
said Counuty, of A, B, of yeoman, as Clerk, (or ¢ Bailift,” or
* a Bailiff,”) of this Court, and it appearin/ that tke said A. B. has
given the security required by law, it is ordered that thesaid A, B.
be and he i3 hereby appointed and declared the Clerk (or ¢ Bailiff”
or “ a Bailiff ') of this Court.

Given, &e. By the Court, Clerk.

Before the order of appointment is passed the Judge, as
already observed, should ascertain the sufficiency of the
officer’s sureties, and endorse his approval on the security
covenant, the provisions in the 25th and 26th sections of
the act being to enforce proper security before the officer
acts; and whether the enactnient be dircetory or impera-
tive, the neglecting to settle the amount and approve the
sureties would be a failure of duty on the part of the
Judge.f (See Miller v. Tunis, U. C, C.P. R,, vol. 10,
page 425.)

As the Judge is required to approve the sureties and

9 A portion of the matter bas been repninted th correct aa error, and tho form
haring been in a previous number erroncously printed as a note =~Eps. L J.

1 Tho forms are {rom thoss used by one of the 1nost experienced County Judges
fa Upper Canada.

$ 1o Miller v. Tunis an omlssion of this natury was pointedly rebuked by Cutef
Justice Draper—and had the course pointed out by tho statuto beer followed the
partles fn tlat cazo would have been savod the exponse.

124 and scc. 149 of the Act, latter part.) The 27th see.
rovides who may avail themselves of and sue as covenan-

: tees on this covenant—namely, any person suffering damage

by the default, breach of duty or misconduct of the Clerk
or Bailiff. 'The language of the covenant in this particular

i is ¢ damage of any person leing a party to any legal pro-

ceedings.”

| as the case may &e) of the (

Further reference to the covenant need not be made
, aere, as it will fall more in place when rewedies thereunder
. against the officer come to be treated of.

COVENANT BY CLERK OR BAILIFF.
(Form A. subjoined to the Act.)
Know all men by these presents, that we, J. B., Clerk (or Bailiff
} Division Court, in the County of
(Fsquire), and P,
do

,S. 8. of
in the said County of

in the said County of

M., of (Gentleman),

*hercby jointly and scyerally for ourselves and for each of our heirs,

" executors and administrators, covenant and promisc that J. '
| Clerk {or Builiff) of the said Division Court {as tne casc mey be) shail
duly pay over to such person or persons entitled to the same all
such moncys as he shall receive by virtue of the said office of
Clerk (or Bailiff, as the case may be) and shall and will well and
i faithfully do and perform the duties imposed upoa him as snch
i Clerk {or Bailiff) by law, and shall not misconduct himself in the
said office to the damage of any person being a party in any legal
proceeding: nevertheless it is hereby declared, that no greater sum
shall Le recovered under this covenant against the several parties
hereto than as follows, that is to say:

Against the said J. B. in the whole, 8

Against the sald S. S.eevceies ceeniene

Against the said P, Moo i
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In witness whereof, we have to these presents <ot our hards nod
senls this duy of
eirht hundeed and
Siened, Sealed and delivered
in the presenee of

in the year of our Lavd age thowsand

CORRESPUONDENCE.
Tisoxnuerg, C.W.
GexTiEMEN,—Your opinion in the following case will oblige.
A, a duly admitted attorney, delivers his bill of costa to B,
by depositing it in the post office, divected to B, according to
the terms of Consolidated Stututes U. C., chap. 35 sec. 27.
Afterwards finding that B had left the country (absconded)
A made an aflidavit stating the fact of tho bill being s0 served
and that B had absconded, &e. A then upplied to the county

Judge for leave to commence an action under section 37 of

the above mentioned act, which the judge refused to grant,
anying that the applieation should have been made previous
to B’s leaving the country, as the section reads as follows,
viz.: *“ Any judge of a superior court of law or cquity, or
county judge, on proof to his satisfaction that there 13 proba-
ble cause for believing that the party chargeable is about to
leare Upper Canada may autrorize such attarney or solicitor
to commence an action for the recovery of his fees, charges,
or dishursements agaiust the party chargeable therewith,
although one month has not expired since delicery of the bill as
aforesaild.’

The judge held that the words “about (o leave, &c.,” in the
abore clause, in this case precluded him from giving the order,
which in fact gave B a chance to remove his goods.

Yours truly,
Evwaro Sroxeunouvse, Solicitor.

[We think, though the point is doubtful, that the judze
would have been justified in granting the order asked.

The probibitivn in section 27 of thoe act respectiug attornies
must be read in connection with the 28th section, The object
is to secure to the party to be charged a month to enable him
to have the bill taxed and paid without further charge ; and
had the attorney in the case but undertaken and made it part
of the order to allow the defendant the same advantages as he
would have under ordinary circumstances, we cannot see
what reasonable objection could lie to the granting the order.
Such & eas2 would certainly scem within the spirit of the act.
Bat it strikes us that the attorney might have prevented B

taking his goods by suing out an attachment, which is a pro- | e.—'11
- had a pecuniary interest in the business of Thomas Farrell

ceeding in rew, and when the month had elapsed, following
it up by suit.

This proceeding would not be held, we think, a violation of
the enactment in sectiun 27, that ** no suif at law or in equity,”
shall be brought, &e¢.]—Fos. L. J.

U. C. REPORTS,.
COURT OF IMPEACIHMENT.

Reported by Tioxss HopiNsg, Ese, M.A., LL.B, Birrsteral-Law,

In e Davin Jous Hueenrs, Esquirg, Juoor oF Tur CouNTy
Counr or Tur CousTy of ELGIN, AND JUDGE oF Tu& Sukno-
GATE COuRT 1IN AND FOP saip Cousty.

The charges set forth in this ease were made to the Geover-
nor General, on the complaint of one Murdoch McKenzie,
Agent of the American Express Company, at St. Thomas,
agrinat the Judge of the County Court of Elgin, for misbeha-
vivur in bis smd office of Judge. The Governor Gerera!
transmitt .= complaint—then extending to fifty-six charges,
~with the papers and affidavits in reply, to the Court of Im-

2

peachment ; and on the Sth Januwaey, 1862, tho Court met,
cand entered upen tha eave. striking out a number of the
Ccharges, and at an adjourned sitting on the 1lth Jdanaary,
appotnted the 3ed July, 1262, for tho trial of the charges lid,
PO the 2ed Jualy, the Court met, and proceeded each day with
[ the case until tho Nt July, when the vvidence on both sides
Pavas closed.  On the 19th July, *he Court gave judgment—
the Judges being, the 1onorable Archibald Meclonn, Chief
Justice of Up'pcr Canade, the Honorable Philip Michael Mat-
thew Scott Vankoughoet, Chaucellor of Upper Canada, and
the Honorable Willinm Henry Draper, C.B., Chief Justice
of the Court of Common Pleas. The charges struck vut aro
i nut given in this report.
I luchards, Q. C., for the prosecution.
b John Wilson, Q. C., for the Judge.
i {Nov counsel appeared for the Crown.)

Sk Charge.—~"That the said Judge on 22nd July, 1859,
thecame assignee of the real and porsenal estate of J. White
rand James Slitchel!, by the terms of which ho is eatitled to

receive 10 per cent.

i Reply—The defendant replies that he was chosen assignes
lof the real but not of the personal estate of the parties mon-
 tioned fur a specified purpose, at the rate of 2 per cent. only,
+ but that he has u personal and pecuniary interest in the estato
i in common with other creditors, and he has lately resigned
I'tha trast. 1Ie aleo veplies that the charge, if it were true,
| shows neither inability nor misbehaviour in office.

Per Cur.—Upon the 5th charge we find 1st. That before the
{ asgignment therein mentioned, the Judgo had purchased o
! house and portion of the lands assigned, which were encum-
hered, and liable to the creditors of White ard Mitchell, and
that the assignment was taken for the purpose, and with the
hopo that Judge [ughes might protect himself from hoavy
Josa. 2nd. That the per centage to be received by him was
two and not ten per cent., and, necording to the evidence,
might not do more than pay the expenses attending the exe-
cution of the trasts.  3rd. On this chirge we udjudicate and
decide that the said Judge is not guilty of any misbehaviour
in office, and that the charge is false

6th Cherge.—'"That the holding of the said office of assignee
has eaused the Judge to exhibit partiality in suits where said
parties had interests antagonistic to the iuterests of tho
assignors—instance L’kos, B. Hart v, Benson.

Reply.—~That the charge is untrue.

Per Cur.—Upon the 6th charge, we find that the adjudication
thercon must depend upon the adjudicativn of other charges
connected with the cuse of Jurt v. Benson, (See 22ud et al.)

9tk Charge.—"That previous to aad during 1839, the Judpe

and James Mitchell, both of St. Thomas; that he endorsed
their negociable paper in consideration of receiving a portion
of their profits or a per centage for endorsing.

Reply—That the charge is untrue; and if it were true,
that neither inability nor misbehavicur is shown. I never
had any transactions with Thomas Farrell and James Mitchell.
Probably the charge is intended to refer to o transaction Ihad
with Sylvester Parrell & Co., which wes negociated by mo
with Mr. Mitehell, whom I understood to be in the business,
1% was this : Mr. Wilson of London, Mr. Barwick of St. Cath-
atrines, and I, own a furm in Southwold, which kas been in my
charge for some years  In tha fall of last year I was desirous
' of letting the after-grass for the season. Mr. Mitchell told mo
Messrs. Farrell & Co. were intending to buy cattl to export
if they could get moncey from the bank by way of loan where-
with 10 buy, aud a pasture to keep the cattle and sheep until
ready to send away. lle stated they did not like 1o give a
f.xed reut for the pasture. I offered him the pasture for the
«eason for one-third of the profit to be realized from the sale
of the stock, and to endorse the paper at the bank. This was
thw basis of the agreement. It had nothing whatever to da
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with the buying nnd selling, [ enlorsed their paper—on
which they offected o loan att o bank, without sny remuncra-
tion whatever. They vecupied the pasturo antl the close of
the scason, and T was paid fur my co-tenants and for myself
$18 73 for the use of it, which is 1)l we ever received, either
directly or indireetly. The defendant contends he had aright
to engago in this operation,

Ier Cur.—On tho ninth charge we findthat the said judge
for a long time during the year 1559, and previously had a
direct pecuniary intorest in the business of one Sylvester Far-
rell and one Jumes Mitchell, both of St, Thomas, either ns a
pa-tuer or under an agreement, whereby the said judge
endursed the negocialle paper of the said Sylvester Farrell and
Jumnes Mitchell, in consideration of recciving a share of the
profita of certain Lusiness in which they were engaged, or a
per centage for so endorsing,  The court finds that the judze
13 nof pally; aud this finding is on the merits, and not by
reason of the misnomer of Farrell in the charge.  The charge
is unsupparted by the facts admitted in the answer of the
Judge—wlich was the only evidence advanced—and therefore
the court considers this charge 1exativus,

11tk Charge.—That the Judge made a profit out of the Divi-
sion Court patronage, by getting his ehildren taught by John
Powell, the Clerk of the Court of St. Thomas, the said Powoll
getting no uther remuncration than the fees of the office, both
.flur]duing the duties thereof and teaching tho children of the

udge.

Lleply.—That the charge is untruo; and if it were true, that
neither inability nor misbehaviour is shown.

Ler Cur.—Upon this charge the Court finds the following
proved: 1. ThatJohn Powell up to some time in Oct. 1854, was
employed in the Post Office at Woodstock, and was recommen-
ded by Mr. Barwick, the Postmaster, to Judge Hughes, to be
appointed a Division Court Clerk.—2. That vn the 18th Oet.,
1854, Judge Hughes addressed o letter to the said Powell,
containing the fullowing passage : “* I guarntee to you enough
to pay Mr. Warren £30, and £100 a year Lesides for yourself.
In cunsideration of that guaranteo you promise to perform the
duties of clerk during that four yeurs, and to give instruction
to my childr n atcertain hours that we may hereafter fix upon,
If the fees of the offico do more than pay all I stuaranteo to
suu and to Mr. Warren thaey are to be your own; and 1 will
pay you whatever sum you and I shall fix upon as a proper
remuneration for teaching my children, beecause I do not
want them to be taught for nothing.  If I have to supply any
deficiency on my guarantee to you of course I should wish
that tu be considered as paying for their instruction.””—3. That
one Ileary Wurren was nt the date of that letter, Clerk of the
Division Court, which was held at St. Thomas, in the County
of Elgin.—4. That the said Henry Warren was a very old
man and incapable of discharging the duties as such Clerk,
and that he resigned his office upon the suggestion of Judge
Ilughes, who held out to liim the expectation that the succes-
sor, who was to be appointed by the Judge himself, should
pay to him (Warren) for four years, if Warrea should so long
live and the successor retain the office, an annuity of £350 per
annum; and that it was stipulated by the Judge that Warren
siould affurd the new clerk such aid and explanation as stould
enabls him to understand the business of the office and fucili-
tate tho discharge of its duties.—5. That the letter of the 18th
October, 1854, was written in furcherance of the communica-
tion between Judge Iughes and Mr. Warren ; and that early
in Nocember, 1854, Powell was appointed to succeed Mr.
Wa:ren, and gave to Mr. Warren his bond conditioned to pay
L350 per annum for the time above stated, and that whilo
Pouswell continued to hold the office (say fifteen months) he
paid quarterly the sum of $50 to Henry Warren.—G. That
the fees which accrued to Powell as such clerk daring the
time he held ke office, aud which, if he had insisted on im-
mediate payment as Judge Hugles tuld him to do, e might

have received, amaunted to ag much or more thian £100 o year
nfter paying the stipnlated anauity to Warren, but that Pow-
ell actually received less than at the rate of £100 o year for
himeelf.—7. That in February, 1856, Powell waa dismissed by
the Judgo na incompetent tu do the duties of clerk.—%, ‘I'hat
while Powell held the office of elerk Lie gave instruction toJudgo
Huzhes' children for about three hours per diem ~9, ‘That no
am waa ever fixed upon as a preper remuueration to be paid
by Judge Hughes to Powell }ur teaching hia children while
Pawell was elerk of the Division Court.—10, That soon after
Poswell’s dismissal ho applied to Judgo Hughes for remuncera-
tion for teaching his children duriag the time he held the
clerhship, and that Judge Hughes ref -ed to pay anything
unless Powell could show that th  .ces received did nos
amount to L100 a y-ar, besides yiclding enough to pay War-
ren.—11. That Powell never has mado up any statemont of
the feex of his office fur that or for any purpose, nnd that
Judge IHughes never has paid him anytlhing for teaching his
children during the period that Puwell was clerk of the Divia-
ion Court.—12. "That in appumnting Powell to be clerk of the
Division Court, Judge laghes intended to sccure the services
of a person who could, in additivn to the duties of the office,
instruct his (the Judge's) children during certain hours each
day on the terms exprassed in the letter of 18th Oct., 1834,

"Fhe court finds that the result has heen that the said judge
did obtain indirect profit frum the appuintment of Puwell,
inasmuch as he paid Powell nothing for instructing his chiwd-
ren while Powell was division court c'erk, aithough upon a
proper construction of the agreement contained in the letter
of the 18th October, 1854, he might have been liable to Powell
for such services, until the latter, in the final settlement made
between him and Judge I3 yghes in 1359, abundoned all fur-
ther claim on the judg:. O.. these grounds we find the judge
gudliy on this charge.

12th Charge. That gince the aaid Jubn DPowell was dis-
charged from his oflice of clerk of the said division court, le
was employed for a considerable time by the present clerk of
that court at a salary of £109 per annum, and has heen paild
by the said clerk * and judge’ (interlined), and that during the
time of such subsequent engagement the said Powell taught
the children of the said judge who has refused to pay lum
any further remuneration therefur, on the ground that the
said £100 per annum covered the same, which it did not.

Reply.—Denial and justification.

Per Cur—~Upen charge 12 we find the following facts
as proved by Mr. Puwell, the culy witness whu has been called
on either side to give testimony in reference theretu:—1.
That after Powell’s removal fruia the office of clerk of the
division court, he made an agreement with Judge Hughes to
teach his children for three years ending 1st April, 1859, at
the rate of £330 per annum ; the time given to this teaching
appears to have been from 9 to 12 each morning; and up to
October, 1857, the judge paid him at this rate quarterlv.—2.
That in October, 1857, Powell was engaged by Mr. Farley
{who had succeeded him as clerk of the divisiun court) asa
copying clerk, for the remainder of hias time, after the hours
of teaching the judge’s children ; and that Powell thereupon
gave up an afternoon school which he had kept.—3. 'That
Farley agreed to pay Puwell (as he, Puwell, swears) £100 per
annum, and that Powell was not informed then, and did not
suppose, that this payment was intended to cover anything
but his services as copring clerk.—+4. fhat when this change
took place the judge ceased to make any payment directly to
Puwell fur teaching his children.—35. That either six or niue
munths after Powell’s employment by Farley, ho rendered an
account to Judge Iughes, and some time after ho asked Far-
ley to advance him sume mw oy, saying that the judge bad
nut paid him fur teaching, upon wluch Larley to.d him that
tho £100 per annum was to cover hoth his services in tho
office aud lus tuitivn of the judge's children, sud Judge
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Huglies, cominz wto tha office at the time, ashed Powell if he
was not aware that Farley war mnkinge payment for him
(J. ) =6, Thacap to this time Farley had pusd Powell by
geving chegques fon the quarterly sum, making no distinetion
between the payment s clerk or tutor; and Powell aweary
that this was the first occasion ho had any intimation that he
was only to receive £10) per annum on both aceounts,—7,
That ateer this timo Farloy took receipts from Powell distin-
guishing the nccounts on which payments wero made,—&,
That Powell ** pave in” to the representation that he was only
to receive L1010 on the two accounts; and on the first April,
1859, ho gave a receipt acknowledging payment in full of all .
demands on Judgo Hughes.

Upon the foregning charge, No. 12, the esurt iinds that it
is not proved hy the foreghing evidence, and therefore adjudi-
cate thereupon that the wuid judge is net gulty, but dv not
aflitm that the chiarge is falze or vexatious,

13th Charye.—That since the discharge of Powell the Judge
has made a profit out of the St. Thumas Iivision Court.
Reply—~That the charge is untrue.

Ler Cur.—Upon this charga no evidence wus offered other
than upon charge number 12,—the charge is not proved. /
166k Charge.—That the Judge practised as a conveyancer
in drawing a deed for one Huagl Douglas te one Campbell, and
therehy deprived 1L 'lamilton, Esq., barrister, of the profit of
drawing the deed, according to an agreement presivusly made. .

Reply.—'That the charge is untrue. That o Judge of a'
County Court may practice as a conveyancer, and that if he |
had done wrong the remedy is not sought in a proper way. i
{See & Vic., chap. 13, sec. 3, und 16 Vie,, chap. 20, see. 1 and |
2, and § Sec. Consol. Stata. U. C., ehap. 15.] '

Per Cur.—Upon this charge we do find and adjudieate that |
the said Judge is not guilty, and that the charge is fulse.

19¢h Charge.—~That said Judge has acted us counsel and
adviser of Jumes Mitchell, in matters connected wi.lh the
assignment.

Reply.—That the charge is untrue, and that any charge of
the kind must be prosecuted by action or information in one of
the Superior Courts of Common Las.

Per Cur.—Upon the foregoing charge, we do find and adju-
dicate that the said Judge is nof guilty, and that the said charge
is rexations, being wholly unsupported by evidence

22nd Charge.—~That in delivering a certain judgmentin the
case of 7. 1. Hart v. John Benson, the Judge stated that he
was not assignee of the personal estate of James Mitchel), but
only a perction of his lands, while in fact e way assignee of
part of personal estate of said Mitchell, and had collected
monies on nccount thereof.

Iteply.—That the charge is untrue,

Per Cior.—Upon this charge we do find that the assignment |
to Judge Hughes, made by White and Mitchell, was not made

the Judge ordered the coats to abide the avent, although the
verdiet was ot warranted by the evidence, and that the urder
wix made to favour the aforementioned Edward Iorton aad
the “ard Benson and Mitehell ; snd therein was unlair,

Reply.—That the charge is untrue.

20h Charge.—Thnt upon apolicaiivn being made un hehalf
of the plaintff after the recond trial, (the second verdict being
in favour o1 the defendant,) tho Judge behaved inan unseemly
nnd passionate mwanaer, stating that tho aflidavit of the plain-
tff was falae, that ho passionately refused at first to grant n
vule rost 5 that he snid at length that he would consider abuut
it, Lut refused fur somo time to name a dny upon which to
mive his decision until by the perseverance of the plaintfi’s
counsel a day was fixed.

Reply.—"That the chiargo is untrue.

Fer Cur.—~LUpon these charges we find, 1st. That it is not
proved that t1 business of Benson was really that of the
ami. oemes Mitenell, and that the weight ot ovidence befure
us was the other way, although contrary opinions were es-
pressed founded in part on facts not proved befure uv.  2nd.
‘T'hat in granting one new trial, and in cefusing « second, the
Judgo neted in the exerciso of his judgment and discretion
honestly, though another person in hig situstion might have
given a contrary decision. 3rd. That whatever motive might
have induced the making of the aftidavit, it might well be
understoad by the judge to convey the sume imputation which
the 22nd charge contming, and might have excited, momen-
tarily irritation, but that the Judge did not allow it to inter-
fero with his granting a rule to show cause, which waa fully
discusseq before him. 4th. That the evidence is not suflicient
to sustain the charge of partiality in the said enuse of Hurt v,
RBenson, and, therefure, we dolind aud adjadicate that the said
Judge is not qualty on the eaid four charges, or on the sixth
charge (ante), or on either of thom, and that the said charges
are fulse,

27th Charge.~That in charging the jury in the case of Ben-
hain and others v, John Slls, the Judge exhibited partiality in
favour uf the derendant, by commenting upon statcments madeo
by plaintiffi’s counsel, as they had been in evidence—swhich
they were not—thus manifesting a decided partiality for the
defendant’s counsel, Edward Horton,

Per Cur.—This charge being misstated in the original com-
plaint tranusmitted for trial, nnd as we did not feel e had any
authority to aiter any of the charges which were so {rans-
mitted Ly His Excellency the Governor General; wo find,
however, that the Jadge 8 not guilfy and that the chargo
is false. {Draper, C.J., stated that had the charge been
properly iramed, the finding of the Court would be the same.)

28th Ol rge.~That in the same cause the defendant’s coun-
sei asked leave to enter a non-suit. The Judge appeared to
write aq if taking note of the application. Nu objection was

for the purpuse of passing any merely personal property, ; made either by Judge or plaintiff.  On applying for a rule to
unconnected with resl estate—though sume promissory notes | enter a nonsuit at the fullowing term, the Judge stated that
are mentioned in a schedule attached thereto, which were not : leave had not been reserved, as it could not be reserved with-
proved to he connected with any sale of part of the real estate L out lease or consent of the plaintiff®s cuunsel, and that a new
assigned ; and that the judgment complained of affurds not | trial was granted on the ground that the evidence did not sup-
ever: o plansible ground for the very offensive imputatiun cun- | port the declaration. But the said Judge in so acting was
tained in the said charge. We do, therefore, wdjudicate { partial to Edward Horwn.
thereon, that the said Judge is uof guilty, and that the said | Reply—To the 27th and 28th charges. The Judge replies
charge is false and vexatinus. i that they are ontrue. They both relate to the same cause.
23rd Charge.—That the Judge made the statement becaunse 1 In the 27th the Judge is charged with favouring the defendant,
he had an interest in Mitchell’s affairs, (the Lusiness of Ben- | and Mr. Horton is made to appear as acting fur him, and in
son really being that of Mitehell,) and also to assist E¢ aed : the 28th for the plaintiff, and the charge i both is that he
Horton, the uttorney employed by Benson. i fuvoured Mr. Worton.
JTeeply —'That the charge 1s untrue. } Ler Cur~Upon this charge we fird that the defendant’s
24th Charge.~That in two trials of Jiart v. Benson, the| Counsel did not apply to the Judge at the trial to reserve
Judge charged the jury unfairly in favour of defendant. leave to him to move for & non-suit in the fellowing term on
Reply.—That the char.e is untrue. the objections _.ised to the plaintiff’s right to recover. 2nd.
25th Churge.—"That upon application Leing made for a nc\vl That upon the declaration as it then etood, and both on the
trial in the case of Hart'v. Benson, on bebalf of the defendant, | opening of his counsel and on the evidence, the plaintiff
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whally failed to show a cause of action auninst the defendant.
did. That in granting a new trial the Judge gave the defend-
ant the only reiief in his power, 23 no leave to move for a
non-suit had been reserved.  th. ‘I'hat there is no foundation
in the evidence given upon this charge to justify an adjudiea-
tion that tie Judge was guilty of partiahity in the course be
pursued ; and we do adjudge that he is not guelty of this
charge, and that the same is recafins, inasmuch as the de-
fendunt’s counsel overluoked the necessity of hig obtaining
leave to move for a non-suit, which omission appears to have
given rise to the subsequent difficulty,

30tk Charge.—That the Judge in a written judgment deli-
vered by him in the Surrogate Court, in the matter of the rule
of James Finn, dated 19th May, 1800, stated among other
reasons for his decision,—** Before the order was granted sll
parties met together some timo after in my presence, and then
Mr. Abbott suggested that if the executors ncsed further in
the matter, until the validity of the will was decided, they
should file a bond or give security for all their actions hence-
forward,”—and also further stated as follows :—** I afterwards,
within an hour, adsised Mr. Abbott of the manuer in which
the order had been modified, and he expressed his concurrence
with it, and said it would now be unobjectionable, and he had
no doubt the bord of the exccutors would be sufficient for the
amount without sureties.”” That such alieged reasons were
false, and that the Judge falsified his judgment to fvour
Edward Iorton.

Heply.—That the charge is false, and that the statements
made in the judgment were true.

31st Charye—That the Judge in this caso counselled with
Mr. E. Horton,

Reply.—That the charge is untrue.

32nd Charge.~That the Judge counselled with Daniel Mc
Gregor, one of the executors of the said will of James Finn.

Leply.—That the charge is untrue,

33rd Charge.—That in this same matter the Judge directed
the Clerk of the Surragate Court to deliver out of Court cer-
tain promissory notes nmounting to several thousand dollars,
upon the verbal application of E. Horton, withuut any evidence
and without any notice to tho parties interested—to favour
the said E. Horton.

Reply~—~That the charge is untrue.

Ter cur.—Upon these charges we find, 1st. That a suit hos
been instituted in the Court of Chancery to try the validity of
the will of the Jate James Finn, in which suit all questions
relative to the will, the Probate, and the alleged renunciation
thereof, and the proceedings in the Surrogate Court respecting
the same, will, or at least may, be brought forward for adju-
dication. and that it is not therefore deemed proper to express
any opinion thereon.  24d. That it is not proved that any
of the acts camplained of were done by the Judge from par-
tiality and favouritism tu the executurs, ur other purties fur
whom Mr. Edward Horton was solicitor, or to Mr. Horton
personally. 3rd. That the Judge, by bis answer read by
prosecutor’s counsel, as evidence, admits that he did make an
order, on the application of Mr. Horton, that the papers and
muney lodged with Mr. Murtagh, the Registrar of the Suarro-
gate Court, by the executors of Finn’s will, should be re-deli-
vered to them. The finding already etated, as to instituting
proceedings in Chancery, renders it unnecessary to say more
on the mere question of right; and there is nothing in the
answer of the Judge to alter or qualify the conclusion already
expressed. Upon tuese four charges, Nos. 30, 31, 32, and 33,
therefore, we find that the said Judge is not gutity, and that
the sud charges are fulsc.

39th Charge.—That in a case tricd in the County Court, Me
Wetherell v. Brenen, the plaintiff based his case upon a bill of
sale given to him by one Tracy. The d-”ndant objected that

the bill of sale had not the afidasit rey, ..red by the statute 13 | : 0 ?
for a chattel " trinl was granted, with cosis, to abide the cevent, without any

and 14 Vic, cap 62, but merely the affidavi

LAW JOURNAL.

mortgage,  The Judge ruled that theoljection was not tenable,
that the instrument was a mortgage, and gave as a reason that
the aflidavit showed the intention of the partics. When the
defendant’s counsel asked if the instrument wos & mortgago,
when the time was fixed for the payment of the money ? tho
Judge replied he was not there to answer questions!  Counsel
requested the Judge to note his objections, and the Judge re-
| fused tv read tu him, when requested, the language he had
iused in noting the oljections. "fhe said insteument was an
absolute “ill of sale, aud the Judge was actuated by an usb-
friendly feeling to the defendant’s Counsel.

Reply.—That the charge is untrue.

Per Cur.—VUpon this charge we find, 1st. That the instru-
ment referred to in this charge was, in point of luw, a bill of
sale, and that the Judge ought to have so held. 2nd. That
though the defendant’s counsel had a perfeet right to request
the Judge to note bis objection, he had no right to call upon
the Judge to read how he had noted it.  That such a request,
especially when mude, as Mr. Baxter swears, in a maunner
which he cunsidered offensive and disrespectful, was properly
refused. Mr. Stanton admits in his evidence that he was on
bad terms with the Judge at the time, and that either before
or very shortly after, the Judge adopted towards him a severe
course to enable him to conduct the business of the Court
with proper decorum. 3rd. If the defendant’s Counsel
thought that any point on which the jury should have been
directed had been omitted, he should have called the attention
of the judge to that peint—the question as to whether the 1n-
strument was a bill of sale or a chattel mortgage had been
already discussed and disposed of. Upon this charge we find
that the said judge is net guilty, and that the charge of par-
tiality is fulse.

40tk Charge~That in the case of Cochrane v. Skeppard,
respecting certain letters and receipts, signed by the plaintiff
and conclusive to the defendant’s favour, the Judge told the
Jjury that perhaps the plaintiff had never seen the receipts, that
1t was pot likely he would have brought the action if he bad
knowingly signed such receipts, and thus induced the jury to
find for the plaintiff through the genuineness of the receipts
was not questioned.  The Judge also refused a new triai on
any terms.

Leeply.—That the charge is untrue.

Yer Cur—~TUpon this charge we find 1st. That in the opinion
of the Court of Queen’s Bench, before which the case of
Cochrane v. Sheppard was brought by appeal from Judge
Hughes’s decisivn, refusing a new trial, such a decision was
erroneous as that court ordered a new trinl on payment of
custs, thuugh apparently with some hesitation. 2nd. That,
considering the larguage of Sir Juhn B. Rubinson, C. J., in
in pronovuncing thet judgment, and comparing the evidence
uf Mr. Stantun in suppurt of the charge, with that of Mr.
Baxter in reply thereto, the allegation that Judge llughes was
actuated by personal feeling in favour of the plaintiff's (Cuch-
rane’s) counsel is nut proved. We du, therefore, hereby
iadjudge that the said Judge is not guilty of said charge,
and that the charge of partiality is fulse.

41st Charye.—That a contrast of the judgments and decisions
of the said Judge in certain cases in the xaid County Court un
applicativng fer new trials, wherein Edward Heorton, of St.
Thomas, basrister, was counsel on vne side, and James Stan-
, tun, of St. Thomas, barrister, was cvunsel on the opposite side,
X exhibits an unjust preference towards the sud Edward Horton,
i and against *he sard James Stanton ; and the cascs referred
i to are Bruen v, MeWetherall, Foote v. Hovard, McDiarmd .

MeDiwarmad, and Hart v. Benson.
| Jeeply.—That the charge is untrue. That Edward Horton
was neither cuunsel nor attorney for either party in two of tae
' suits named.
dord Charge~That in the case of Fowte v. Hueard, a new
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1o wsunable grounds beiug shown, out of fuvour to the defendent
and his ¢onasel, the said Edward Horton,

Ly r—That the charge s untrue,

Fer Cur.—Upoun charge 41, we find lst. That in the case of

Brown v, MeWetherall, Mr. Nichol voas concerned as counsel -

for the plaintiff, and AMr. Stanton fur the defendant; and that
Mr. lorton was not engaged in the suit. 2ad. That in
MeDearnid v, MeDiarmid, Mr. Stanton was ecunsel on one
side, and Mr. Abbott on the other.® It is not positively
shewn whether this case occurred during the time that Horten
and Abbott were partners—the inference is that it was so.
Upon charge 43, in the case of Fuote v. Howard, we find 1st.
That the plaintiff having obtained a verdict, 2 rule st fur a
new trial was granted, and was enlarged by consent of buth
parties to the 24th July, 1838, a dav 21 of term, as appeared
by the endorsement thereon, signed by Mr. Horton, and by a
clerk of Mr. Stauton’s ; that Mr. Stanton did not attend at
the return of the rule, which was thereapon made absuiute,
and & new trial was granted: costs to alnde the event. 2nd.
‘That the case was one in which, in the exercise of his discre-
tion, the Judge mizht deem it conducive to the ends of justice
to grant & new trial, though on different terms as o custs:
but the absence of any one to sustain the plaintiff’s case, and
press such considerations as might have produced a different
decision as to costs, was a matter for which the judge wasnot
answeralle; and should have prevented complaiut on this
head. 3rd. That the facts of the case, and the decision
thereon in the County Court, afford no grounds for an npu-
tation of Improper motives on the Judge’s part. We do,
therefore, find and adjudicate vpon the said charges 41 and
43, that the said Judge is a0l gutlly, and that th:e charge of
partiality is false.

40tk Charge.~"That in the suit of Swrak Finch v. F. S. Gan-
son, tried at Aylwer 2nd Division Court, the judge directed
the jury to find a verdict contrary to evidence.

Teeply.—That the charge is untrue.

47th Charge—That upon being applicd te, to grant & new
trial in this case, the judge refused, on the ground that the
defendant’s conducet in managing his own case was captious.
In the judgment the judge said,—** This conduct was captious
in the defendent, and I must allow him to take th consequence
—1I therefure refuse to grant & new trial as the defendant has
no one to blame for those consequences but himself.”

Reply.—"Yhat the charge is untrue.

Per Cur—Upon these charges we find, 1st. That ¢n the

first trial the Judge ought, in poinut of law, either to have

non-suited the plaintiff, or to have directed the jury to find
for the defendant. 2nd. That the Judge ought, in print of
Iaw, to have «ot aside the verdict which was rendered in favor
of the plaintiff, and to have granted a nesw trial. 3rd. That
owing {0 an error in judgment, on the part of the Judge, the
defendant has been obliged to pay $112 for which he was not
legaily liable. 4th. That this has arisen apparenily from
error on the part of the Judge, and from an entire omission
t call his attention to the meritorious grounds upon which
the defendant was entitled to succeed, and not from a hostile
feeling to the defendant, which we do not find proved. Upon
these charges we find, therefore, that tho Judge is nof qualty,
and (Vankoughuet, C., dissenticulc} that neither of them is

vexatious, nor can be pronounced false under tho statute.

Cpon this latter point, affecting the question of costs,
McLeax, C. J., said, that the Court was divided in
opinion. 1{e could not ndd that the charges were vexatious,
as he could not sco that the judge acted in the matter entire-
Iy free from zll feeling against the defendant, and that so far
as ho could gather frum the sta.cments and evidence before

* Notr vy TRR REPORTER —These two gentlemen, Mecsre, Stanton and Abdatt,
were e most active in getting wp the charges 2zanst the Judge, and were
apparently the real cusnplaasnis ia thy case.

the Court he did natsee in the conduet of Ganson that cap-
tivusness with which the Judge had charged bim,

Vaxkovrcunet, C., could not agree with bis Lrother Judges,
1 e was very decidedly of opnwn, that, having found the
Judge not gailty on what was the gravemen of the charge,
| they should also declaze the charge false, wnd muore especially
as the charge wis not made by the party saud to have been
mjured, but by another, a total stranger to the transaction.
He considered that & party in such a pusition, bringing forward
such o charge, and fuhing in it should suffer the cunsequeunces
of his temerity, and be ordered to pay the costs. .

Drarer, C.J., agreed with McLean, C.d., and eaid, that
: though hie had tead the evidence several times, he could not
i free bis mind of the feeling that the conduct of Ganson had

nat, to same extent, influenced the Judge. He had un doulst
' that Ganson had given oceasion fur this feeling, from the facts
of his being & constant litigant in the Courts, that his cases
wure more hitigared than others, and also, becuuse Ganson
appeared so frequently as a litigant, exacting enormous inter-
est, and as acting with harshness in his cases.  But as this
man had suffered s0 mucls in having to pay cests in this case,
he thought it best to leave the decision of the Court as he had
read it.

48¢h Charye.—~"That in the case of Charles Askew v. Marwood
Gulbert, the jury, under the unfuir direction ot the judge,
brought in verdiet for plaintiff for $5.  And that the judge
refused to granta new trial, although the application was
backed by four or five of the jury, who complaived that a
mistake hiad heen made. That the Judge was actuated by
partiality for the plaintiff, who wue a bailiff in one of his
courts,

Lleply.—That the charge is untrue.

Ler Lur.—~Upontlis charge wefind, 1st. That an erroncous
conclusion was arrived at by the Judge and jury who tried
Lthe cause, as the plaintiff has been allowed to recover much
i more than he could legally have demanded. 2nd. That it i3
"not proved that this erroncous decision arose either from per-

sonal feeling on the part of the Judge against the defendant
or from partinlity to the plaintiff in the cause. We do there-
fore find that the eaid Judge is nof guilly of the said charge,
and that the same is fulse.
49tk Charge.~Thay the Judge has last the confidence of the
‘people of the county of Elgin; and that ic iz the general
_opinion that persons employing the said Edward Horton have
“an advantage over their opponents by reason of the Judge’s
favouritism.

Reply~—That the charge is untrue.

Per Cur.—Upon this charge we are all of opinion that it is
vague and general, involving an enquiry into opinions and
feclings rather than into matters of fact affecting the ad-
ministtaticn of justice; that the Court of Impeachment could
not, or ot least ought not, to try what opinions were eniertain-
cd respecting the Judge; and we therefore declined to hear
evidence in support of this charge.

52nd Charge.—That the Judge caused one Robert Nicoll te
be prosccuted at the Quarter Sessions, and induced the Clerk
to conceal his having acted in the matter. That the Judze
scntenced the prisoner to a much more severe sentence than
the nature of the offence proved warrasted, in all of which he
was animated by personal fecling,

Jeeply.—That the charge is untruc.

Drarer, C.J.—In this case of Nicoll we consider that the
Judge did not oserstep his proper duty as Chairman of the
Court of Quarter Sessions in taking the matter up. He was
clearly right in doing so, avd besides we find by the evidence
of a most respectable witness, whose testimony is in no way
Uimpeached, that he was the person who first brought the case

under the notice of the Judge.
. Per Cur.—Upon this charge we find that the said Judge is
j not guilty, and that the charge 1s vexatious.
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53rd Charge.—That in a writ of Thompson v. Luke the same
being an unimportant suit. the Judge granted to the plaintiff’s
counsel a counsel fee of £3 10s., althuugh in the suit of Me-
Diarmid v. McDiarmid, stated by the Judge to be the most
important suit cver tried before him, he retused to grant the
defendant’s Counsel a higher fee than £2 10s. That in the
case of Thompson v. Lake the Judge was actuated by feeling
against the defendant, and so expressed himself, and in the
other euit, the Counsel and Attorney fur the defendant were
not on good terms with him, and in both cases he showed
partiality and unfairness.

Reply.—That the charge is untrue.

Ler (ur.—Upon this charge we find, 1st. That in the case
of Thompson v. Luke, the Judge ordered a fee of £3 10s. tu
be tased to the plaintiff’s counsel who had obtained a verdict.
2ad. That in the ease of MeDiarmad v. MeDiarmid, the Judge
ordered a fee of £2 103. to be taxed to the defendant’s coun-
sel who obtained a verdict. 3rd. That the latter case tovk up
much more time, and involved more important considerations
than the former. 4th. That the charge that the Judge was
actuated by ill-feeling towards Luke is not proved nor endea-
voured to be sustained in argument upon the facts, and that
the circumstances stated by the Judge in his answer, might
(if true, nnd they were not denied in commenting on the case)
have oceasivned a larger allowance o the plaintifi’s conusel,
a8 he wag detained in court a much Dager tine than the other
trial vecupied, waiting for the dz“»rdant, to whom time was
given to procure a witness.* Fih. That, if as is charged, the
larger feo was taxed against Luke, in consequence of the
Judge’s feeling against him {and Mr. Stanton’sevidence tends
to sustain this view, which is corroborated by the Judge’s an-
swer) there is no ground for imputing the granting such fee
t0 a different motive, viz.: partiality to Mr. Horton or Mr.
Abbott, his partuer, who was counsel for Thompson ; nor does
the ordering of a less sum to Mr. Stanton as a counsel {ee in
another and more important case, afford sufficient reason for
convicting, the Judge of partiality or unfairness in reference
to either fee. Upon this charge we find the Judge not guilty,
snd that the charge is vexativus.

Drasrer, C. J., stated in referer e to the other charges not
enumerated in the judgment of the Court, although they had
either been struck out, or no evidence had been offered on
behalf of the prosecution to substantiate them, yet as the
Court must adjudicate upon all the charges transmitted to
them by the Governor General, they find the Judge not guiity
on such charges. As to costs, it appeared by the statute that
they had to do something more than declare the accused not
guilty, in order to entitle him to his costs of defence ; therefore
where the Court declared the charges to be fulse or vexatious,
the Judge should be entitled to his costs; where nothing was
£aid on that point, or where the Court declined to declare the
charges falseor vesatious, each party should pay his own costs,
but where the accused was found gu:lty, the prosecutor should
be entitled to his costs on that charge. The costs of the trial
would, thercfore, be distributive.

COURT OF ERROR AXD APPEAL.

Tne Taxk or ToronTo v. EcCLES.
Assignmers for bench of creditors—Dreferved creditors—Power of drbler lotnsist
on release by creditors,
{Jely 2nd, 1860, and January 23rd. 1861
[Before the Hon. Sir J. B. Roninsox, Bart,, CJ.; the Hon. W.
il. Draren,t C. B., C.J.C.P. ; the Hou. Mr. Justice McLrax’:}

¢ Or,ax it {urned outy {o mannfaciure a witners, by getting the plaintiff to
make admixetons ta s hittle zisl during the imea allowed. eenduct whichi Dreper,
C J., degunated as **a course whith no respectable attorney would think of
resorting to.”

$ fiavo no judgmeat in tho caso. 2 Was abseat whken judginent was prosounced.

tho Hon. Vice Chancellor Esten; The Hon. Mr. Justice Burxs;;
the Hon. Vice Chanceilor Spracer; the Hon. Mr. Justice Ricn-
arps, and the Hon. Mr. Justice Hagaury.]

On appeal from a judgment of the Court of Common Pleas.

Where a detitor hiad. before the passing of the Statute 22 Vie., chap 6,- assigned
and suriendorod Wik estate and effects to trustees for the satistacton of his debts
without teserve 2 ld, aflirounge the jndgment of the Court of Cormmon Ploas,
that ho might, under the then state of the law, stipulate fur the payment of
svinte of his creditors i full and a ratable distabation as to the rest, and also,
for a release to hunswelf from W1 further laldlity  [Ur1en & Serager. M C C,
dissenting | Held also, that such releans may still bo insisted upon without
auy relerinco 10 4he amount of the dinidend to bo paid by Ins estate.

This was an appeal from a judgment of the Court of Common
Pleas, as reported 1 the tenth volume of the Reports of that court,
at page 242, whero the facts of the case ase disunctly set forth.

Mr. J. Il ard Cameron, Q. C., for appellants,

Mr. A (. Cameron and Mr. Anderson for respondents.

The cases cited by counsgel appear in the judgments of their
Lordships.

Sir]J. B. Ropixsox, Bart, C. J.—This is ar action of e¢jectment
brought, &c.

This 12 an action of cjectment brought by the plaintiffs, who
claim that the fee in the land as purchasers at sheriff’s sale, under
a writ fof n fu against lands upun 8 judgment in thewr favor
against Joha L. Ranney.

The defendants claim 88 assignees of Ranney under an assign.
went made on the 4th Jan., 1858, and registered 6th Jan , 1858.

The judgment agninst Ranney was entered upon 8Sth January,
1858, and was registered on the next day. The sale under that
judgment was made on 15th Feb., 1859, and the sheniff’s deed to
the plaintiff was executed Sth March, 1859.

The deed of this Jand to the defendants of 4th January, 1838, is
expressed in the deed itself to have been made in consideration of
five shillings, and by it the land was granted to the defendants—
“ to hold as joint-tenants, and 1ot as tenants in common, and to
the surtivor of them and the heirs of such survivor for ever.”
There is no mention in this deed of any further consideration than
the five ~hillings.

Ou the next day (3th January ,1858) Rausey exccuted another
deed to the same grantees (the three defendants in this acuion),
in which he recited his deed to them of 4th Jun., and other convey-
ances which e bad mado to the same grantecs of other lands;
and he recites further, that the lands mentioned in the said
indentures so referred to were conveyed to the said grantees,
(although it was not so expre~sed in the said indentures) upon the
like trusts and for the like purposes as those fur which the said
Ranney did by the deed of 5th Jan., 1858, centaining these reci.
tals, assign to the same grantees his personal estate and cffects:
and by this deed he assigns all his personal estate to these defend-
ants, their executors, admimstrators and assigns: To haveand to
hold all the lands and tenements meantioned and desenbed in the
several ndentures before mentioned : and all and sivgular, the
personal estates (enumerating the various descriptions of person-
alty) to the saud grantecs (these defendants), their heirs, execu-
tors, administrators and rssigns, to their own use for ever; but
upon the trusts thercinafter mentioned.

These trusts are to sell the whole of the said property, real and
personal, and out of the proceeds to pay first—the charges attend-
g the truste.  Secondiy,—to pay to a long list of creditors of
the grantor therein named, their debtsin full; and thirdly,—to
take up certain bills and notes that had been made or indorsed for
the nccommodation of the grantor.  And the defendants covenant
in this deed that they will faithfully exccute the trusts, and will
| at the request of the parties of the third part {o this deed (that is
the creditors of the grantor who shail execute the deed, or tho
major part of them, account with them in writing concerning the
said trusts, and will make a just distribution of all trust monies,
which they shall receive, (after the deductions before mentioned)
amongst the subscriding creditors, according to the true intcot of
the deed.

Then follows o general release from the executing creditors to
the grantor Ranucy, of all actions, clams and demands ou their
part, provided that no creditor who should not execute this deed
with;a 30 days frum the «Jate, should bo cntitied to any bencfit
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under it: and the proportin of the procecds which such non-
executing crediturs would have been entitted o recerve,—if’ they
hiad executed witlun the time—shall be pand over to thy executing
creditors in proportion to their respective debts.

Aud lastly, it is provided, that the trustees shall pay over to the
grantors nay sarplus that shall remain after paying to the execut-
ing ¢ cditors the whole of thesr 1e-pecuve debts, and paymng the
prive charges provided for in the deed.

When the defendants set up their titlo under these deeds at the
trisl, several ohjections were tahen on the part of the plaintiffs, aud
among them the objection that, the clause m the trust deed which
provides for o release in full by the creditors who chall exceute
the deed, made the assigument invalid, beeause it excluded from’
the benefit of it all such creditors as should refuse to accept of
their dividend out of the property assizned, upon that condition

Doubts kad been thrown out 1n both the Common Law Courts
in this country of the wvahdity of trust deeds executed by an
insolvent debtor contaning such acizuse ot release : and the learned
judge at the trial acceding, for the time, to the objection, directed
that a verdict shouls be eutered for the plantfls, restrving leave
by consent of parties to the defendants to move to have a verdict
entered in their favor, if in the opinion of the Comt the plaintatls
were not entitled to recover upon the cvidence.

The defendants having moved accordingly in the Court of Com-

mon Pleas, judgment was given making the rule absolute for'

setting the pleintiffs’ cerdict nside, aund entering a verdict for the
defendants: and that judgment has been appenled from.

The other ohjections to the defendants’ utle, besdes the one 1
have wmentioned, were that the conveyance of the land to the
defendants by the deed of Ath Jan, appears by the deed to have
been made for a consideration of five shullings only, and is in eftect’
« voluntary deed ; nod that such nominal consideration, and no
other, being expressed, it was illegal to receive evidence alrunde
to extablish n valid consideration by shewing that the land was in'
fact conveyed to trustees to be sold with the view of puying the !
grantor’s debts out of the procceds.

It wag objected alsv, that the deed of dth January was not;
shewn by the evidence to have been made in full accordance with®

ground that in the langunge of that act it is fegned, emvinous
snd trawdutent, aud contryved of mahice, fiand, covin, collusion er
gude, U the end, purpose and intent to delay, hider or defraud
cireditors of tharr Just and lawful actions, debrs,” &c., must show
svinetinng more than the mere want of adequate and valurble con-
~ideration ; because & man acting Lonestly and in good farth, and
having no deugn to delay or defent ereditars, is not disabled by
that statute, or unable at common law to mahe a voluntary gift of
s lands;—or at least it may be =aid that the jury must be
satisfied of something more than mercly that the deed was made
without a valuable consideration, before they can find it to be
{raudulent as against creditors,

And if, a8 aguinst persons not becoming creditors subsequent to
the deed, but whe were creditors before it was made, the jury
cunnot properly be told that in the absence of other evidence they
may treat the total absence of consideration, or a grossly nade-
auate consideration, as prima fucie leading to a conciusion of
traudulent mtent, then it must on the other hand be open to tho
person claiming under the deed to uphioldit against the imputation
ut fiaud, by giving cvidence dehors the deed of the intent and
purposes for which 1t was really made.

‘The case of Galey Williwomsen (3 M & W. 405), cited in the

“judgment appesled fiom, is a clear authority on that point; and

1t 18 indeed adimntted in this case that tire conveyance by Ranuney
to the defondants was in tact made 1n good faith, and was not col-
lusive, but really intended for the benefit ¢t creditors: winle the
objection which 1 am now considering is fourded upon the assump-
tion of the deed being purely voluntary, and without any other
consderntion than that which the deed of 4th January expresses.

The admission would of itself take this ease out of the statute,
which says not n word of voluntary conveyances, and sull less
provides that decds appearing on the face of them to be voluntary
shall without hearing evidence upon the truth of the case be
trented as voud, however honestly it tended, and though not made
to defeat ereditors,

Then if evidence could be properly received, as I have o doubt
it could. t show that the nomiual consideration of five shillings
expressed in the deed was not the only consideration upon which

what was intended by the parties tot, at the time of the deed of 1t Was made, we must be at liberty to receive esudence of what th:e
4th Junuary being executed, but varied in several particulars: real purposes and objects of the deed wero; and when this point
wherefore it was contended that the deed of 4th January cannot:i» settled, 1t cannot be serousty contended that the case can be at
be said to have been made upon the considerations whick may be all affvcted by the circumstunce that Ranoey seems to have
coliceted from the face of the second deed, because they were not ; ¢havged his wind an respect to some of the arrangements which

in the mind of the grantor at the time, and did not move him to|
make the deed of the 4th Janaary. !

And further, it was objected, that the trust deed of 5th January
never having been registered, the registered judgmeat i faser of |
the plaintiffs cannot be atfected by it, and cannot be postponed,
by reason of the prior registration of the first deed, if that first
deed taken by itself, does not shew a valid tule.

It was upon the ohjection which I have first stated and ~vhich
ig relied on as the 4th reason of appeal, that the argument for the '
appellants principally turned; but I will first state my opinwon
on the other points: 1st,—As¢ to the exception that the deed of:
the 4th of January, 1858, being statcd (i the deed 1iself) to bave;
been made upon a consideration of nive shillings, any evidence
altunde to prove another and more raluable consideration was
inndmicsible, as being repugnant to the deed. 1 have no doubt
that the exception is not tenable. Zhe title of the defendant is
not resisted by any person cluming to hold as a purchaser for
vatue from Ranney under a deed made subscquent to that of 4th
January, 1858. This, therefore is not # case under the 27 Eliza-
beth, chap 4, which was made specially for the protection of such
subeequent purchaser against prior frauduient converances.

The quesiion is, whether the deed to the defendants is void under
the statute 13 Ehaabeth, cap. 5, passed for the protection of cre-
ditors against fraudulent conveyances, or is void at common law ?

Whatever may have been held in cases coming only under the
statute of 27 Elizabeth, respecting voluntary conveyances being
necessarily and as s legal inference void ageinst subsequent pur-
chasers, upon which point the language of judges has not bccnl
always consistent (Ruberts on Fraudulent Couveyances, chap. 1,
sers. 4 & §), there i1s no doubt, I tiunk, that under the statate 13
Elizabeth, chap. 5, a creditor roegisting a conveyance upon thei

he bad in view between the execution of the decd of the 4th
Januury, and of the declaration of trust made on the following

[duy.

Tue exccution of the first deed, while we are considering the ques-
10n of fraud or no fraud, must be locked upon as the mere inception
of the ariapgement—a preparation for securing tho general body of

13 creditors, by creating the trust wuich he had then in bismind,
and which he perfected the next day. It sbould bs all regarded
as ouc trauvsaction (11 L. J. N. S. Chancery, 105), and it can bo
no objection that the declaration of trust which he cxecated
difiered in some respects in its details from that which he had
contemplated tho day before; that could not bave the effect of
establishing fraud against the trath of the case.

Then a3 to the pownt that the trust deed of oth January having
never been registered, the judgment of the plaintiffs, though sub-
seqr.ent, being executed on the Sth January and registered on the
Jth Jaguary, 1858, will prevail over the defendants’ registercd
counveyances of the 4th Jaauary: what the plaintiffs mean to con-
tend is, that the deed to the defendants of 4th January, if it stood
alone, must be treated as traudulent, because it is on the face cf
it voluntary ; that it could not have stood alone against the judg-
ment creditors, and cannot receive aid from the declaration of
trust, becauso that deed is still unregistered, and so must bo
treated ay fraudulent against the plaintuls’ registered judgwent.
{Consua. Stat. U. C., cap. b9, sec. §3.)

But I think it was rightly held, in the court below, thac as soon
as we find that the authoritics warrant the refusing to exclude
cvidence of a consideration beyond the five shillings expressed in
the decd, there scems to be un cnd of this objection. It is under
the deed of the 4th January, 1959, that the detendants make title;
and if that decd is not in itself void, merely because a valuable
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consideration does not appear on the face of it, then all descrip-
tions of evidence may be resorted to in order to ascertain the real
objects and intention of that deed, and thus to settle the question
of bona fides. The objection amounts to this—that the unregis-
tered declaration of trast is not admissible esidence, even to show
the object with which the first deed was made, because we are to
take the declaration of trust to be void as ngainst these plamntifts,
who registered their judgment. That proviso of the Registry las,
however, would unly extend to prevent the declaration of trust
from directly affecting the plaintiffs’ interest. It could not annul
the trust as between Ranney and his assignees, which might be
estblished as well without deed s by a deed registered. And,
fraud apart, if the deed of 4th January must stand aloae, then the
defendants would hold the estate discharged from the trusts, if the
deed of 5th January could not be advanced for nny purpose 1n this
case. Tho cffect of the declaration of trust is to cut down the
estate of (he defendants; and the effect of the Statute of Frauds,
in it8 provision regarding trusts, is, not to require that all tiusts
shall be created by wriung, but that they shall be manifested and
proved by writing, plainly meaning that there should be evidence
in writing proving that there was such a trust. And ou this prin-
ciple it 13 that an express declaration of trusi by o bankrupt, after
his bankruptey has been held good, nnd when a defendant by his
answer in Chancery admits a trust, it is taken as sufficient to
establish it. (3 Vesey, 707; 1 Athins, 59; 2 Vernon, 288 )
Besides this, it is ndmitted in this case that the trustees have acted
in the trust, and bave sold real and personal property to the
amount of £7000 or £8000. This last circumstance too deserves
notice in deteTmining the main point in the case, that is, whether
this assignment of Ranney’s real estate for the benefit of Lis cre-
ditors should be held fraudulent and void on account of the clause
in the declaration of trust, which exacts from all cxecuting credi-
tors a release of their debts and demands in fall, as the condation
of their receiving any bezefit from the proceeds of the property
agsigned.

We should not, except upon the most clear and conclusive
ruthority, determino that a deed is void which has already been
acted upon to so great an extent; for though bona fide purchasers
from the assignees. without notice of the terms of their trust,
might not be exposed to be disturbed in their titles, yet litigation
might spring up in regurd even to the property that bag been sold
by the detendants, and the affairs of tha trust might be pluced in
an embarrassing position.

In the case of Owen v. Boddy (5 Ad. & Ell. 28), determined in
1836; and in the later cases of Jones v. Whitdread (11 C. B. 406),
and Coales v, Williams (7 Ex. 293), assignments which had been
made by debtors of thewr estates to trustees for payment of their
debis, were resisted by exccution creditors, on account of & clanse
which the assignment in each case contained, providing for the
trustecs continuing the business which the debtor had been carry-
ing on, in order to the winding up mere advantageously the affurs
of tho estate. The terms of this provision were not exactly the
same in all cases: the deed that wasexecuted in Owen v. Boddy,
being such as afforded more ground than the deeds in the two
other cases, for contending that the business being to be carried
on for the benefit of the creditors of the assignor, who were to be
paid dividends ratably out of the proceeds of the business on
account of their debts, it would follow, as a consequence, that the
creditors who, by exccuting the deed, should come in underit,
aud participate in the profits, would render themselves liable as
partoers for ali the debts contracted in carryiag on the bLusiness.
It was on that account objected by the execution creditor that the
aseignment did not make provision for a just distnbution of the
effects of the debtor among his creditors——since those only could
take tho benefit of it who might be willing to subseribe a deed
making them partners with the trustees,—that they might justly
object to incurring such 2 liability ; and besides, as was remarked
in discussing, at o later day, the effect of suct a provision, it is to
be considered that by employing in trade the goods and the assets
of the c.ebtor, * they put in peril the effects which ought to have
been divided cqually amongst the creditors” (Hicaman v Cox, 3
L.T.N.S 142).

It was put etrongly to the court that the creditors generally
could not be expected to become parties to such o deed, and yet,
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if they did not come in, they would be delayed and kindered of their
Jjust actions and debts within the meaning of the statute 13 Ehz.

The walidity of the assignment had been objected to upon anos
ther ground conuected with this same provision. The court
thought that first objection futile, and disposed of it at once; but
the second objection of the deed seceming to make the creditors
partoers with the trastees in carrying on the businesg, brought
up, as Lord Depman remarked, a very dJdoubtful question, upon
which the court must take time to congider,

A fortnight afterwards in the same term, Lord Deoman dis.
posed of the case, as fullows: ¢« On consideratien wo think that
upon the second ground of objection, tlns assigument was not
good  The deed imposed such terms as might have coustituted a
partnership among the persons executing it; and those were terms
to which creditors were not bound to submit. The assigument,
therefore, was invalid.”

In the two later cases to which [ have already referced, of Jones
v. Whitbread aud of Coates v. Witliams, the deeds of assignment,
in both cases, exactly the same in their terms, were substantially
different from that in Owen v. Boddy, in the nature and extent of
the provision which they all contained for continuing the business
of the debtor by the trustees for the benefit of tue creditors.

The courts which determined the two last cases, held that the
agsignments then before them, did clearly not make the executing
creditors partuers with the trustees in the business to be carried
on, aud therefore held that the objection taken on that ground to
the as<ignment was not fatal.  They nointed cut essential differ-
ences between the provisions respecting the countinued business,
contained in those as-ignments, aud that ia question, in Owen v,
Budidy, and grounded their decision entirely upon that difference.

Fifteen years bad clapsed between the judgment given in Owen
v. Joddy and those cases, which afforded ample titne for consider-
ing the soundaess of the decision in Uwen v. Boddy, first, as to the
legnl inference, that the executing creditors would, in that case,
bave made themselves partners with the trustees in the business
to be earried on; and next as to the consequence of such a provi-
sion—that being unjnst and unreasonable 1 iteelf, it iuvalidated
the assignment.

The only deubt which the courts scemed to have in either of
the luter cases wasg, as to the effect of the assignment before them
in creating & partnersbip business, 1f it had done so, they seemed
quite preparc . to have followed Quen v. Boddy in holding the
assignment to benvalid ; and while they pointed out what they
considered to be ecssential differences betwcen the terms of the
assignmeunts, they did not seem to doubt that upon the guestion of
partnership or no j artuership, Owen v. Boddy had been rightly
decided.  They intimated no dissent from that judgment on either
ground. but they held it ot applicable in the cases before them,
on account of the difference of the terms of the assigoments,

The late Lord Chief Justice Jervis, of the Common Pleas, in
piving Judgment in Jones v. Whitbread. explained the only ground of
the difference. ¢ As to the first poiat,”” he aaid, ¢ the court granted
the rule expressiy for the purr.ose of having the deed contrasted
with that upon which the casc of Owen v. Boddy had been decided.”
Upon examining that case, however, he remarked, 1 am of opi-
nion, that it is not applicable to the present, for there the deed
contained minute provisions investing the trustees with power to
carry on the trade, for which purpose they were authorised to lay
out money in payment of rent, &c., and in keeping up the stock :
and the court Aeld the deed 1od, as being one which creditors could
not reasonably be expected to become pariies to.  Here, bowever, the
deed contemplates the ssle of the property, and ihe winding up
the business. And the power given to the trustecs to carry on
the trade, was cvidentiy 1wtended to be merely subsidhary to the
winding up of the concern.”

In the same case, Mauie, J., expresses his entire concurrence in
the decision of Owen v. Boddy. ¢ I alsothink,” he said, ¢ for the
reasons already given, that this case i3 clearly distinguishabdle
from Owen v. Doddy. ¢ What is therc said by Lord Denman,
understanding bis language with a reasonable reference to what
hic is speaking about, lays down, I think, & sound aud a reason.
able rule.

‘'The main object of the deed in that case was the carryiag on
an cxtengive business for the purposs of making money to pay the
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creditors who becawe parties to the deed.  IHere tho object is on the question of partnership or no partnership to a severe test,
merely to wind up tbe concern.  That is a clear, plain, and intel- for assuming that the deed ot assizament did :n that case mukeo
ligible distinction.” I the creditors partners, an action was brought againgt {wo of the

While the argument was going on the Chief Justice interposed | executing creditors, on the grouund that they were liable as part-
with thig observation, ¢ The deed in Owren v. Jody contemplated ' ners upon nlls of exchange drawn upon and accepted by ¢« The
the doing of many things, but there must ve some limit. The | Scranton Iron Company,’’ under wiuck name the trustees in the
meaning of that case, 1 apprehend, is, that the deed tcas one which | assignment carried on a business provided for in the assignment
no credutor could in reason be expected to execute.””  And Maule, J., ' for the benefit of the creditors of the debtor who madest.  The
in the course of the discussion, vindicated the decision of Qwen ! deed as regarded this feature of it scarcely differed, if at all, in
v. Boddy by these very clearand forcible observations : ¢ All deeds | its nature from that in Qwen v. Boddy, and the four very learned
of this sort arc within the letter of 13 Elz. chap. 5, sec. 2, which | judges of the Court of Common Pleas who heard the argument,
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declares that all decds made to or for any intent or purpose before
declared and cxpressed shall be void; that is, all deeds made to
or for any of the intents or purposes mentioned in scction 1, viz. :
‘to delny, hinder, or defraud creditors and others of their just
and lawful actions, suity and debts,” &e.” ¢ In JFickstock v.
Lyster, 3 M. & 8. 371, however, it was decided that if a man
assigns all his property to o trustce, surply wwh the purpose
of having ot farly distributed among all lus creditors, such an
assignment, although it may have the effect of hindering and
delaying a particular creditor of Lis execution, is not within the
spiret of the act, and therctorc is not void, because it does not
deprive any of the creditors of Jus fair skare of the debtor’s pro-
perty, if Lic chooses to become a party to the deed. T'he deed in
Owen ~. Boddy dificred from ordinary deeds of this sort on the
ground that it was not simply an assignment for equal distribu-
tiop, but one by which each creditor was to participate in the
preceeds only ou condition of his assenting to the trustees carrying
on the trade as they pleased, until interrupted by the major part
of the creditors. The observation of Lord Denman, which my
brother Miller professesnot to understand, ¢ that the deed imposed
such terms as might have constituted™ a partnership among the
part.es executing it, and those were terms to which creditors were
not bound to sudbmit,” means no more than this: that the deed
betore them was not such a deed asl was reasonalde to cxpect a cred-
wor wdling to take las fair share of the debtor’s property, to accede
to; just as an offer of payment accompanicd by n requisition of a
receipt in full of all demands is not such a tender as the creditor
is bonnd to accept, that is, his position js not deteriorated by his
rejection of it.  In that case there were large provisions for
carrying on the trade, and the creditors were to look for the
future profits.”

Y have cited these observations at length because it appears to
me they arce extremely just gnd forcible, and are well worth
recurring to in all discussions upon such questions as that now
before us.

In tho case in the Exchequer of (oates v. Williams, which
followed soon after Jones v. Whitbread, the court upheld a
similar assignment against the same obiection, distinguishing the
case from (wcen v. Doddy, and finding vo fault with any thing that
had been decided in that case.

In nono of these cases was a doubt « pressed, that if the cred-
itors were by the deed made partners with the trustees, and if
that werce a consequence which creditors willing to take their fair
share of the debtors property, could not be expected to accede to,
the insertion of such terms in the deed would make it void under
the Statute 13 Fliz. chap. 5, and deprive it of the support of such
cases as Jhuckstock wv. Lyster ; which case, it may be noted, cer-
tainly centained no provicion for releasing the debtor from his
debts.  No express authority seems to have been cited in
support of the position, that the inscrtion of an unreasonable
stipulation in the deed would render it invalid. The Court seems
in Owen v. Boddy to heve taken that ground upon reasan and prine
ciple, and from that time to the present it seams to have been
acquiesced in.

In regard, however, to the first point decided in Quwen v. Boddy,
namely, whether the deed made the executing creditors partners
in carrying on the busiuess that was provided for under it—though
Owen v. Joddy can perhaps not be said to have been over-ruied,
its authority has lately been greatly shaken, by the decision in
the House of Lords of the case of ickman v. Cox, 3 Law Times,

" by subscription became actaal partuners.

Lord Chief Justico Jervis, Cresswell, Williams, sund Wilhs, JJ.,
after taking time to deliberate, held the case to be undistinguish-
able from Owen v. Boddy us regarded the question of partuersiup,
and on the authority of that case directed a verdict to be entered
for the plaintiff.

The judgment was appealed from, and in the £xchequer Cham-
ber, and after a very long and learned discussion before mix judges
of the Queen’s Bench and Exchequer, nnd many meoths tuken to
consider, three of the learned judges held that the creditors wero
liable us partnere, and three held that they were not.

The court being thus equally divided the judgment given below
was in effect affirmed, and after sowe hesitation as to the right to
carry the cave further, there was an appeal to ihe I{ouse of Lords,
where the point of partpership was again argued very fully, and
upon & question put to the learned judges—the six who were in
attendance were equally divided in opiwmon, and the Law Lords
present, viz. : the Lord Chancellor, Lox® Brougham, Lord Cran-
worth, Lord Wensleydale, and Lord Chelmsford, were unanimous
in holding that the creditors were not liable as partners, and so
they reversed the judgment of the Court of Common Pleas,
though it had reccived the concurrcace of a large majority of the
judges who had dealt with the question in its different stages.

The case is remarkablo for the difference of opinion aud theo
unsettied state of the law which it exhibits, not only upon the
mein question, but upon seversi points whbich are jucidentally
discussed.

The judgment in the Tiouse of Lords did not go the length of
over-ruling the judgment in Owen v. Boddy, even upon the Jegal
question of partnership, but proceeded rather upon an alleged
difference between the two assignments, though it must be admit-
ted, I think, that in the result of all these discussions the authio-~
rity of Qwen v. Boddy upon the question of partnership or no
partnershin, has been greatly shaken.

But I do not perceive that since that case was decided any fault
has been found with it, so far as it determined that if the eredi-
tors executing would be liabie as partners for debts to be incurred
in carrying on the business; that would fully justify the creditors
in declining to execute the trust deed, and that it should follow
as a consequence that the creditor so refusing could cuforce his
execution against the goods notwithstanding the assignment.
Lord Cranworth, who went fully into the case in the House of
Lords, and whose judginent is to my mind one of the most satis-
factory, speaking of Owenv. Boddy, says, It was at most a
dictum,” (alluding to the observation of Lord Denman, that the
deed imposed such terms 88 might have constituted a partnership
among the persons exeenting it—not pronouncing that it did,) and
he adds, ¢ The Court of Queen’s Bench were quite right in holding
that the creditors were justified in refusing to exccute the deed
tendered to them, and that is all that was decided.” His Lord-
ship meant, no doubt, that that was all that was decided in the
case which fouched the question of partnership, for there was this
certainly deciled in the ease, which does not appear since to have
been disputed—that as the deed imposed such terms as might
have constituted a partnership, * those were terms to which credi-~
tors w~ere not bound to submit, end that the assignment was
therefore invalid (See 5 A. & E. 37).

Lerd Wenleysdale is equally explicit on this point. ¢ The case
of Oven v. Boddy,” his Lordship gaid, *“on which somo rcliance
was placed, is really no authority for holding that the creditors
In the short judgment

Rep. N. S. 185, Oct. 20, 1860, an action instituted in the Court ! of Lord Denman tho expression used is not that the deed imposed

of Common Pleas.

such conditions as would have constituted a partnership amongst

That case put the soundness of the decision in Owen v. Boddy | those who subscribed it, but as mighe have had the cffect, which i3
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a much more doubtful expressicn. It was quite enongh for the
deciston of that case that the subscription exposed them to the
peril of being considered partaers, of which peril the opisions
of the majority of the judges leave no dvubt, and that prevented
the dred from bemg a fair deed and good against credutvrs. So did
the provision that the effects which ouglit to have been divided
equally amongst tho creditors should be put in peril by being
cemployed in trade.”

1 have gone into this long and, I fear, tedious statement of the
discussions and judgments in this much agitated case of Heckman
v. Coz, not because the question of v partnerslip in fact, upon
which alone that case necessarily tww 1, has any bearing upon
the case now before us, but for the purp.se of shewing that the
correctness of what was decided in OQuwen v. DBoddy, which has
n direct bearing upon the present case, is no more called in
question in this latest judgment of Zickmun v. Cox, than 1n
the other intermediate cases to which I have referred, but that
it scems to be still recognized fully, and with no intimation of a
doubt, that iz, that even the perii of being conzidered partnersin
consequence of a provisiva contained in that assignment, made it
a deed which the creditors gencrally would not bo cxpected to
sign, and that, in the words of Lord Weansleydale, ¢ prevented it
from being a fair deed and good against creditors.”

Connecting, then, this deduction from the class of cases T have
been referring to with what was so well expressed by Maale, J.,
in Jones v. Whitbread, in the passage I have already cited, it
appears to me that the general principle on which the court acted
in Qwen v. Boddy, instead of being in any degree shaken by the
judgments or discussions in the subsequent cases, has been mate-
rially strengthened and confirmed by them, for all the difference
of opinion was upon the questiun ot partpership, which we have
nothing to do with in this case.

Then we have herc a case in which Ranney, who, it is clear
was at the time deeply indebted, makes, on the 4tn January, 180%,
a deed to certain trustees, of somecthing less than two acres of
land in the township of Grantham, being the land for wiich the
cjectment is brought ; and on the next day he cxecuted another
deed, in which the fact that ho was insolvent is recited ; and that
he had agreed to assign «ll and singular lus real and personal estate
and effects to these defendants as trustees for the beuefit of hig
creditors : and that in pursuance and part performance of the
agrecment, he had assigned to these defendauts by five several
decds, all bearing the snme date, certain real estates situate in as
many different counties; and it is recited that such estates were
go conveyed to the defendants (though not so expressed in the
said indentures), upon the like trusts, and for the like purposes,
as those tor which he did by the same deed of 5th January, 18338,
assign all his perzonal estates and effects to the same trustees.
And after these recitals, Ranney proceeds by this deed to assign
specifically o certain schooner by name, and certair leasehold
properties in the town of Brantford, and also all and wingular the
stock-ia-trade, goods, wares, merchandize, houschold goods, fur-
piture, bank stock, and all other stocks, bills, bonds, notes,
sceounts, judgments, mortgages, and other securities fur money,
debts, chattels, and all other personal estate whats oever and
wheresoever, which he, the said Ranney, or any person or persons
in trust for him, then was in any way possessed of, interested in,
or entitled to—To have and to hold all and singular the lands and
tenements partieularly described in the said several wdentures, and
tho said stock-in-trade, &c. (going through the same enumeration),
debts, chattels, and other personal estate in trust, &c, sctting
out such trusts as are usually fuund in assignments of this kind.
The assignment contains a long list of debts, which are to be paid
in full before any dividend is paid to other creditors. No objec-
tion has been taken on account of these preference claims.  But
we have been asked to hold the assignment invalid as against the
plaiutiffs in this action, on accouut of the following provisious at
the end of the deed: ¢ And the said parties of the third part
(that is, the creditors exceuting the deed) for the consideration
aforesaid, do severally, for themselves and their 1espective part-
ners, releasc unto the said party of the first part (the asvigoor)
all manner of action and actiong, bonds, potes, bills, judgments,
cxecutions, and all other claims and d-mands whatsoever, from
the beginning of the world to the day before the date hesrcof:

\

Provided always, that every such creditor as g¢hall not come in
and execute theso presents within 30 days from tho date thereof,
shall nut be entitled to any distvrbution or advantage therefrom
whatsoever; and in such ease the proportion or proportions of
the premises hereby assigned, which such creditor or creditors
would have heen entitled to receiveat he had executed the =ame
within the time aforesnid, shall be paid over to the said parties of
the third part in proportion to their respective debts,

« Ang it is lastly agreed, that when the said partics of the third
part shall have received the whole of their respective debts, and
a'l charges, commssions, and allowances, shall have been deducted
from the said trust moneys, the said parties of the second part
shall deliver and pay over the remainder (if any) to the said party
of the first part, s executors or administrators,”

Now, in the first place, independently of any thing that can be
cited as authomty bearing upon the question, 13 this a reasonable
and just provision wiich subjects all creditors of Ranney to theso
conditions before they can gain a right under the deed to sharein
the proceeds of the real or personal property assigned—first, that
they must exccute the deed within 30 days; and, secondly, that
they must consent to accept in full of their debts whatever divi-
dend may fall to them, according to the terms of the deed; and
must, in consideration of their expectations under the deed, re-
lense Ranney from all debts due to them at the dato of the deed.
Our stat. 22 Vic, chap. 96, sec. 19, against fraudulent preferences,
cannot affect this case, because it wag passed after the assignment
was made. There are many cases which would secem to warrant
usg in holding that, at common law, Ranney would have been at
liberty to do what he did by this deed, notwithstanding 1t had the
cffect of giving to some of bis creditors a preferen:co over others,
and that he would have been equally at liberty to do this notwith-
standing the statute 13 Ehz., chap 5, provided his assignment
was not a frawdulent contrivance to keep off creditors, and made
upon some secret trust or veservation in his own favour (1 M. &
Sel. 895, 8 M. & Sel. 373). DBut although he might, no doubt,
consistently under the common law, and with that statute, have
transferred his property directly to one or more of hig creditors,
or as much of it as m.ght be necessary for payment of bis or their
debtg, yet, if the law is correctly laid down by the learned judges,
in Jones v. W hitbread, an assignment to trustecs, for the pay-
ment of debts weuld not be legal, and could not have tho etlect
of tying up his property so as to protect it against execution
creditors, unless it was made simply for the purpose of having
it fairly distributed amoeng all his creditors.

And, in reason, 1t certainly would scem to follow, that an as-
signment should Le Leld to be invalid which provided that & large
body of creditors should be paid in full out of the proceeds belore
the other creditors should receive any dividend; for this might
end in their receiving little or nothing out of a large property;
and which, moreover, allowed no creditor to participate to any
extent in the proceeds of the goods assigned. unless he would be
content to confine himself to what he should receive under the
truct, and to release bis debtor from all claim. But, after all, if
we look at what the statute 13 Ehz., chap 5, does prohibit, and
according to its recital it was intended to prohilut, and if we con-
sider further, as I think we must, that the statute was intended to
go at least as far a8 the common law was understood to have gone
before in restraining alicpations to the prejudice of creditors, then
wo must conclude that it was oanly ¢ faygned, covmnous, and fraudu-
lent conveyances, contrived of malice, fraud or guile, to delay,
hinder or defraud creditors,”” that were intended to be inerfered
with. It would be seldom that an assigoment would be found
to contain upon the face of it what, without the aid of extrinsio
evidence to be submitted to a jury, would warrant a conrt in bold-
ing it to be frandulest. That it placed one creditor in a moro
favoured positior than others, would not, I conceive, be sufficient,
for there raight be reasons which would shew that to be perfectly
just and honest.

Then, wouid it scem just and 1ight on principle to hold that &
conveyance bike this to trustees was upon the face of it n convey-
, ance fraudulently devised to defeat or delay creditors, because of
the provision whieb required frum all ereditors who should execute
I it a relesse in full of all demands agaipst the debtor ? I think not,
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without sometking more appearing to <how fraudulent couduct or
intention than the deed itself exlabits

1t 13 too late to contend, 1n the face of a multitude of suthori-
ties, and of the prmcsples sanctioned hy all bankrupt and insolvent
acte, that an insolvent debtor who lins been gui'ty of no fraud, and
who honestly surrenders everything that he has. may not furly
expect to derive from the surrender the advantage » buing secure
from molestation afterwards on account of his then cxisting debts
His exacting a discharge in full therefor, howeve: much or little
the property which ke has surrendered may produce, cunnot be
deemed n fraudulent condition, provided he has surrendered all,
and has been guwilty of no deception.

Ench case must stand upon 1t3 own merits, as they are made to
appear in cvidence. The frandulent intent aud cffeet of the

assiganient may be so appareut upon the evidence, or even upon’

the fuce of the assignment without the aid of other evidence, that
it would be the duty of & judge to tell tho jury that it was one
s5 manifestly fraudulent that the law would not uphold it; in
which case the calling upon the jury to pronvunce upon it would
be rather form than substance.

1n the present case, Runney assigned all his personal property
to trustees, in termns as comprebensive as could be employed. He
recites in his deed that he had agreed and intended to assign ull

: Thiv, 1.0 doubt, has led to the geueral introduction of o releaso
cluuse into assiznments of this nature, and of it« being tolerated,
as it appears to have been by the Courts; that 1=, L mean, tole-
rated where there 1s notling in the drcamstances of a particular
cnge to make that an unjust or unreasonable comdition, which hes

, been generally allowed to be imposed. When I »ay tuat such a

' condition had been generally allowed, and that assignments havo

not been held invalid on account of it, T accede to the correctness

of the view tahen in the judgment of Mr. Justice Hagarty, deli-
vered in this case,—I mean a3 regards the state of the English
authoritics upon this question.

The only case in which a decision seems to have been called for
upon this exception to the assigmnent containing o clause of
release is that cited in the judgment below, of the Kwmg v. Watsan,
(3 Price 6), andt there the Court entered into no discus<ion of tho
exception, but in general terms said,—the assignment (by which
we must suppose hun to mean, such 83 1t was) *‘was a very
cemmon aArtangement, which it would be very ivjurious to dis-
turb ' The deed had been set out at length in a plea, with the
condition planly expressed, that the creditors werc to receive the
monies arising from the insolvent's estate in tull satisfuction, and
discharge of their respective debts.

This plea was speaially seplied to by the plaintiff, who contend-

tus real esinte; but all that he has in fact done in this respect is - ed that it was fraudulentand void, and in the argument the clause
to convey to his trustees certain real estate. For all that the deed of release was strongly pressed as one that made the deed void.
states, what he hias conveyed may be all that he owned, or it may  The Court, therefore, conld hardly bave failed to give their con-
be but a part of it, and a very small part. 1 sideration to that point, when they held, as they did, that thero

I N X o "
If the latter had been shown to be the fact, then his exacting a, WAS 8O fraud in the case sfecting the assigumeant.

release in full, notwithstanding his failure to surrcnder some cun-
siderable portion of lns property would have been mauifestly un-
fair and unrcasonable. So also, if what he was surrendering was
of smail value 1n proportion to lns debts, and if he were known
to be in possession of a large income derived from official sources,
or from {unds abroad, it would have been a fravd upon his eredi-
tors to endeavour to place beyond the reach of execution his tan-
mible property, and to deprive them at the same time of all claim i
to bo paid a dividend out of his property assigned, unless they:
would releasec him from the debt in consideration of what they

Inthe case of Owen v. Buddy, the assignment contained a clause
~of release and zale; the present Chief Justice of the Common
‘ Pleas, though he objected as counsel for the execution creditor to
the validity of the assignmeht on other grounds, raised no ques-
't1on about the release. In the ease of Zickman v. Cox also, tho
ideed as set out in 18 C. B., 626, contained a similar clause of
release.  The validity of the assignment was not m question in
_that suit, and I only mention it to shew that it seems to be the
universal practice to insert this clause.

In Tatio~k v. Smuth, (6 Bingh., 339), this matter of a release in

might receive from the trustees. A. might be indebted to B. in an assignment came up incidentally, the debtor having refused
£50, and to others in £1,000, and might have only £306 worth of . to execute the assignment because it did not contain such a cinuse
property in this country which an execution could reach, but a | of releasc as he deemed sufficient. The Chief Justice—Tindal, I
large income derived from other sources. If he should cndzmvourl beliecve—who tried the case at Guildball, said be thought the
to place his property out of the reach of B. by assigning it to| defendant’s objection to exccute the conveyance was reasonable.
trustees, on the condition that no creditor should be paid anything The defendant bad insisted that a general release from the credi-
who should not consent to discharge him in full, I think a jury, tors was a usual and reasonable clause. .
mngm ﬁ‘;lrlydbc t?ld 'th::t ‘sucu a deed was a fraud upon creditors, it :';ftreﬂmrd;,l Hi}bat"(c]. ;ile lt‘m_‘ﬂcdh Chief Just(nlce rgmnrkcd.’-—“ IZ
and void under the statute. | easonable that debtors w* s have surrendered so much, an
But fraud is not to be presumed, sund we are pot st liberty to  have thereby deprived thems ives of any other mode of cﬁc’cting
act upon the mere surmise that Ranney might have owned real : payment, should remain liable to hostile proceedings at the suit of
estate which he had not conveyed, or other considerable means of ' their crediturs. Their situation itsclf secms to preclude the possi-
paging his debts, breides th~ property which he bad placed in the | bility of any such intendment.”
hands of tho trustecs. The ressonable inference from what ap- ;‘ [ do not say ”-—his Lordship remarked—¢ that an abroluto
pears, and in tiae absence of any evidence leading to a contrary refusal to execute the conveyance, as it stood, might not have
concluston, is, that he gave up all his means of satisfying his erc. | remitted tie creditors to their rights, but in the prcsz;:nt cene itas
ditors. ] only neceseary to observe that there is no evidence of a sufficicat
Stll it is to be considered that an assignment of this kind, vol- ! tender of any release.” IHis Lordship, we may suppose, would
untarily made to assignees selected perhaps wholly by himself, hardly have held this language 1f he had looked upon & clause of
might afford a very uncertain and unsatisfactory provision for the “release ag inconsistgnt with the validity of the assigument. In
du:; npphcnhoq of all his ‘asscts to the satlsf:qct:on of his debts, ‘ Wells v. Greenhall, (5B. & Al, 8751, .Abbott, Ciuef Justice, in his
and that a creditor might very naturally and reasonably cbject to ,Judgment gives us to undc:rst:md that he did not regard cither the
Sc:p% adpnrt,y to the assignment, if he must rc!st his hope of being | giving p{'eﬁ:‘rcnce to eertain ‘creditors by directing their debts to
satisfied entirely upon the contingency of the debtor ‘h‘oncstly i be paid in full, or the insertion of a cleuse of release, as nﬁ”ef:tmg
fmving up all his effects, and of the trustees diligently realizing and | necessarily the vahdxty: of an assignment. Th(; flecd the Court
flnxtleul:ly ?pply;)ng f#cm aunglxtdaegms llmrd thz;t be should };e ' thcz;. had befor;s them éhrect?d tlill)mdbeforc any dn;l([:]nds to other
deprived of any benefit under the deed, unless at the same time he ' creditors, a jndgment debt of £400 due te Stovell ton should
gives up all hope of ever obtaining more than the deed will give : he paid in fall. ¢ The deed contained a proviso that lx;\l case any
;:‘C‘FS‘OHSO:'O‘;)]Z ’otzl;lgr handsggg;s to lchcortrlsidgreiﬁtzm; f;chw,‘ if m:f‘"’ .f;editordfzhose t}l\ebt S(l]ml‘)ltld nlmot;‘:;t to .£l()totnnilx:%wards, or a:y
T nake an assignment for the benefit of their credi- ! two creditors whose debts should amount to £150, or upwards,
t?rs, if the cxacting 8 release would necessarily invalidate it; for 'should not execute the deed within three mouths, the deed should
the congequence would be that they would generally be fruscrateg ' be void — And it also contained a covenant that the creditors who
by a portion of the creditors refusing to come into the assignment, 'evecuted the indenture would release all their claims upon the
and pushing their remedy by execution against the goods, for this i agsignee within a certain time. It was contended. that as Stoveil
would wholly defeat the object of the debtor, and of those creditors { & Upton wero creditors to an amount above £150, and had not
who had been content to rely upon receiving their fair dividend. | executed within the time, the deed was therefore void. The Court
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Fid,—¢ If Stovell & Upton hiad exccuted the deed, they would‘i
Lave been parties to the Iatter covenant, and the cffect of that
would be to make themn covennnt to release that debt which by the
provisions of the deed was to be paid in full® I have thought it
worth while to refer to these two cases, in addition to the sum-‘
mary of English authorities so ably collected and observed upon |
in the Court below, —becauxe they shew that the fact of the clause |
of releaso being in the assigninent came particularly under thcl

States, embracing tho State of Pennsylvania with New Jervey, [
find Judge Washington deciding the question in favor of the nssigu-
ment (erpont and Loed v, Grakar, 4 Wash. 232). Thero tho
deed of nssigument provided for payment ratably to all those who
should excente a relense within a specified period, giving them of
course n preference; and of course these who -hid not relense
would be left to obtain what they could from the insolvent, if he
had anything. In 1833 a casc of Brashier v. West (7 Pct, 6U8) was

notice of the Court, and was remarked upon. In tho judgment ! brought upon appeal to the Supreme Court of the United States,
delivered by Mr. Justice Hagarty, the state of this question upen *and the judgment of the court was given by Chief Justice Marz=hall.
American authorities i3, I think, correctly explained, as well as' In this case the deed provided for a preference to particnlar credi-
what has passed hitherto in this country, when questions have been | tors, who were to be paid in tull before others shared in the estate,
raised in regard to tho effect of these clauses of release in assign- | and all creditors who did not execute 2 1olease within a certamn
ments for the benefit of creditors. I mean, their effect upon the | time were to bo excluded all benefit.  The deed was exceuted i
validity of the assignment as against non-execnting creditors. We | Penusylvania, and it seems had not been questioned in that State,
had, in the cases referred toin the judgment, expressed more than I'but was questioned in another State.  Tho court upheld the validity
a doubt of the propricty of upholding assignments containing | of the assignment, upon the ground that a3 the courts of Pennsyl-
such a clause; but it so happened that there being in those cases ! vania had 2o decided in the two caves I have quoted, those deci-
other objections to the assignment, which we felt bound to sustain | sions must be received in the courts of the United States, and be

—it had not been necessary to the disposal of the cases that we
should rest our judgment upon the point in question, and in Bur-
rut v. Robertson, 18 U. C. R., 55, as in Maulson v. Toppmy, 17
U. C. R., 183, 1 felt it proper to intimate, that I felt stll some
doubt as to what our decision might be in any case where the case
might turn exclusively upon it.

Upon the consideration which weo have since given to the matter
in this case, 1 am persuaded we should not be warranted in depart-
ing from the conclusion cowe to in the Court of Common Pleas 1
will mention that the attention I have bestowed upon the present .
case has satisficd mo of the general sounduess of the views
expressed by my brother Burnsin the case of Tuylorv. Whittemore
(10U. C. Q B. R., 440), referred to with approbation in the
Judgmert given in this case in the Court of Common Plea..

In my opinion, the judgment given below should be affirmed, :
and the appeal dismissed with costs.

Burys, J.—The case of Burritt v Robertson was governed by |
the new statute 22 Vie. cap. 96, though the previous cases of !
Lerr v. Wilson (17 U. C. 168) and Maulson v. Topping were!
mentioned by myself as sufficient to disposo of the question with !
respect to a release of the debtor by the creditors, introduced
in an assignment made for the benefit of creditors. It becomes
necessary now, upon this appeal, to decide the precise point,
though in the cases cited, as will be seen upon the facts of each,
it was not necessary to decide the precise question~~that is, the
point was not in either of them tho sole question upon which the
cage turned.

In nddition to those cases in the Queen’s Ber-n to be reviewed,
there i3 also the case of McDonell v. Putnam, decuied in the Court
of Chancery by my brother Esten, wherein he held that the provi-
sion in # deed made for the benefit of creditors, where there were
provisions for giving some creditors a preference over others, ren-
dered the deed voud, I believe these cases are all, which in
ou. OWn courts, are to be found upon the precise subject before
the court.

Looking at the cases in the American courts, where no system
of administering estates of bankrupts or insolvents exists, we find
the opinions of judges and of courts very conflicting. Each of the
States of the Union bolds itzelf bound ouly by the decisions of the
particular State, and therefore we occasionally found some subject
upon whick the decisions of onc State conflict with those of another
State. The earliest case. in point of time, 1 find upon the subject
i that of Liyppmcott v. Barker (2 Binney, 174),in 1800, This case
was before the Supreme Court of Pennsylvania, and the deed of
assignment gave no preference to any particular creditor, but pro-
vided for all ratably who should within & certain time cxecute a
general release of sll demands. The court was not unanimous,
and those judges who gave the decision did o on the particular
facts of the case, and remarking that there were many and strong
objections to deeds of assignment made without the privity of cre-
ditors, sud excluding ofl who do not execute releases.  After the
execution of the deed in that case, the greater bedy of creditors
wet, and accepted of the assignment before the writ of cxecution
of one of the creditors came into the hands of the sherif.  The

acted upon.

Thus I find the courts of tho State of Pennsylvania and the
Supreme Court of the United States upholding the law of that
State to be, that a deed of assignment will be uplield where made
for giving preferences to those creditors who will grant releases of
their demands, and holding that to be so even though the deed
provides for discharging the demands in unequal proportiony.
The criterion of the validity being tho fact that the debtor lLas
surrendered all his property for the benefitof his crediters, itisof
no congequence that he should say in duing so that he exacted a
release in full, that the one may be treated and taken to be a valid
consideration for the other. As vo bankrupt or other law compels
an equal distribution of & man’s property, he may dispose of it in
satisfaction of lis debts in any order and upon any terms he
tuinks proper.

Turning from the State of Penusylvania to the courts of the
State of New York, we find a different opinion enunciated, but
gtill not such e decided and clear one that leaves the mind free
from doubt as to what may ultimately prevail even in that State.
The Supreme Court, in 1817 (Hyslop v. Clarke, 14 John. 438),
held that & deed made to satisfy one creditor first, and then to pay
the others proportionably on condition of their executing recleases
of their respective demands, was void. Chancellor Kent, in 1821
(Seaving v. Brinkerhoff, 5 John. C. C. 329), held that a4 deed con-
veying a portion of the debtor’s property only to satisfy deots, and
containing a release to the debtor, was a provision the creditor
was not bound to submit to. le eaid, ¢ A partial assignment
apon such a condition is pernicious in its tendency, if it be not, as I
rather apprehend it to be, fraudulent in its design.” In 1823 the
Supreme Court (Austin v. Bell, 20 John, 442) held that a deed
providing for the shares of such of the creditors zs refused to
sign a release of their demands being paid over by the trusteoc to
the debtor, was void under the Statute of Frauds. The court says,
without in the least impegning the doctrine that a man in debt hag
a right to give o preference to creditors, yet that a deed which
does not fairly devote the property to the payment of his credi-
tors, but reservesg a portion of it to himself, unless the creditors
. ou =t to such terms as be shall prescribe, isinlaw fraudulent and
vaid as against the Statute of Frauds, being made with intent to
delay, hinder or defraud creditors of their just and legal actions.

In 18383 the Court of Errors (Grover v. Bakeman, 11 Wend, 187),
upou appeal from Chancellor Wulworth, affirming his judgment,
held that an assignment containing a provision giving a preference
to certain creditors in the distribution of the property, to depend
upon the execution by them of a release to the debtor of all claimg
against him, was void. The court consisted of no less than twenty
members, and were divided in opinion, five holding that the deed
was not void in consequence of such a stipulation. The deed pro-
vided for the payment in full of certain preferred creditors, and
for the second class who should witlin a certain time agree in
writing uuder seal to receive such proportion of their debts res-
pectively as could bo paid by the avails then remaining in the
hands of the trustees, in full discharge of their respective claims,

deed was upheld. In 1818, in the Circuit Court of the United |to be apportioned according to their respective debts.
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In 1844 the Sapremo Court, in Goo ek v. Downs (6 Hill. N. !
Y. 411), speaking of Grover v. Wakeman, suys: ¢ Unul the Conrt
of Errors s prepeared o retrace its steps, this question must be
regarded ag finally settled ' Chancellor Kent, in the Gth edition
of Jus Commentaries, published in 1848 (vol 2, p. 536), in the
note, says of Grover v. Wakeman, ¢ This nppears to be the most
stern decivion that exists either in England or thrs country on this
sulyect.”  fe adds lus own opinton as the result of lus investiga-
tion, thus: *¢ The waight of gen ral authority, both Eoglish and
American, is, that an assignmen. vy a debtor of all his property
for the payment of his debts, and at the saw.o time giving prefer-
encey, apd requiring an absolute release from cach creditor who
accedes, i3 not per se fraudulent and void. The circumstances of
tho debtor assigning over to trustees all lus property, without any
reservation to himself, and giving the surplus it any to those cre--
ditors if any who do not come 1 and agree to release on taking
their preferred share, is decmed to disarm the transaction of all
illeganlity and unfairness.”

The Sapreme Court of Lrrors of the State of Connecticut, in
1826 (Ingraham v, Wheeler, 6 Conn. R. 277), foli.wed the decision ;
of Iyslop v. Clarke and other cases, and held, that a deed for!
paying certein creditors in full, and then providing as follows |
—+¢ All the rest and residue of said proceeds, if any there be
after the payments aforesaid, shall be applied by said assignees
to the payment in whole or in part of the claimg and dividends of
alt other of the creditors who shall within, Kec., discharge their,
said claims and demands; and it is hereby expressly understood !
that no creditor shall be entitled to receive a dwvidend of the pro- i

in the deed ; Yut the Court of Exchequer snid: *¢ Thero is cer-
tatnly oo fraud in this case affecting the assignment, which has
been made for the equel benetit of all the creditory, Braddouck as
well as the rest.”  The court adds: *“ This i3 a very common
arrangement, which it would be very injurious to disturb, where
there has been no commission.”  The case of lwekstock v. Lyster
(3 M. &8 371), had thea just recently been decided ; and Baion
Richards remarking upon that ense, ag applicable to The King v.
Watson, says: ¢ Such a deed certainly ought not to be avodable
by any particular ereditor not attempted to be excluded from the
benefit of it; and no such attelapt has been made in the present
(that i3, in The Ay v. Watson,) instance.” Ife cvidently did
not consider the relense clause such a coercion upon the creditor
a8 to justify iim in refusing to come in. Tho case of Zutlock v.
Smuth {6 Ling. 339, 1820.) has s strong bearing upon the case
before us.  There certain traders assigned their stock for the
benefit of creditors, and agreed also to convey certain real estate
for the same purpose. The stock in trado was disposed of, and
the business wound up, and the creditors realized 10s m the
pound. The agreement contained a provision that when the as-
siguors should be called upon to convey the real estate, that there
should Le inserted in the deed all other usual and necessary clauses
and conditions.  When the deed of conveysuce wag tendered, the
defendants ohjected to execute, because the deed did aot contain
a general release trom the creditors.  The plaintin’s ihen sued fur
the original debt. At the trial before Chaief Justic Best, he held
that the defeadants’ objection to convey for want of the release
was reascoable; but as some of the creditors had executed the
release, and a meeting had been appointed for all the creditors to

ceeds aforesaid, uantil he shall bave signcd such discharge ’—was !
fraudulent and void. i determine what they would do, and the plaintiffs had comwenced

In the State of Massachusetts, before Mr. Justice Story, in the | their action before that mecting was held, the Chief Justice held
circuit court of the United States, in 1826, & deed of a similar| the action was premature, aud the plainufs wero non-suited.
character was upheld. ffalsey v. Whuney, (4 Mason, 208). Mr. | The court, upon an application for a new trizl, upheld the ground
Justice Stery ably reviews the authorties, both American and ' that the action was premature. Sir N. Tindal, who bad been
LEuglish, up to that time, and speaking of those of his own State, | made Chief Justice of the Common Pleas in the meantime, says: ¢ 1
he says: * The decisions in Massachusetts, therefore, leave the: do not say that an absolute refusal to exccute the conveyance as
question m equilibrio.”  He sums up the whole, and gives his own ' it stood, might not have remitted the creditors to their rights;
opinion thus: *The weight of authorty is then in favour of the | but in the present case it is only necessary to observe that there
stipulation for the decisions in New York (that was up to 1826), ' is no evidence of a sufficient tender of any release.” The deed,
dud not turn upon the naked noint of a release, but upon that as | signed by somo of the creditors which had been tendered, did
incorporated intoa peculiar trust, I am free to say, that if the ques- | contain a release of some kind; but tho defendants considered it
tion were entirely new, and many cstates had not passed upon the | insufficient. It ig evident, I think that Sir N. Tindal considered
faith of such assignments, the strong inclination of my mind would | the defendants were entitled to some kind of release, for if they

be against the vahdity of them., Asitis, I yield with reluctance f
to what seems the tone of authonity in favour of them ” Mr.

Justice Story reiterates his view as to the tone and weight of au- .
thority upon this point w his ¢ Comrientaries upon Equity Juris-!
prudence,” so widely circulated, aud so justly cclebrated both in !
Evgland and America. |

Many other cnses before courts in other States of Ameriea, |
might be added to those I have mentioned, some taking one view, |

were not, there was no use of putting the jidgment upon the
ground that there was no sufficient evidence of any rclease, merely
because some of the creditors had not signed it.  And so with the
judgment of the court in holding the plaintiffs were premature in
bringing their action.

In Small v. Marwood, (9 B. & C., 300, 1829), the defendant,
bankrupt, had assigned his goods for the benefit of creditors to
four trustees also creditors, and the deed contained a clause of
velense : and provided that the trustees and creditors should on

and others a different view ; but I deem it quite suflicient to notice |
thos2 of the four States mentioned only, and two or these particu- | or before the 1st Feb., then next, make proof of debts if required,
larly on account of the eminent jurists who have considered the 'and execute that indenture, A covenant foliowed that the credi-
question, " tors would not sue, and if any did, the dead might be pleaded as

In Jackson v. Lomas, (4 T. R. 166, 1791), the deed of trust,|a release. The deed was executed by two only of the four trus-
made for the benefit of creditors, contained a clause of release by | tees, sed because of that,"one of the executing trustees considered
the creditors to the assignor, with a proviso that in case any of | the deed void, and sued out a comirission of bankruptecy. Tho
the creditors should not execute the deed on or before the 26th | question before thie Court was, whether the deed was void, and
July then next, the assignor should recerve from the trustees the | whether the debt due to the trustec was o valid scbsisting debt,
shares of those creditors, and that no creditor should be entitled ! sufficient to constitute a good petitioning creditor’s debt. Bailey,
to the benefit of the trust deed who did not sign before that day. !J, delivered the judgment of the Court, and it was held that the
The plantifl did not sign untl the 3ist July, aod he refused to | property passed to the two trustees who exccuted the deed. In
sign until the assignor had agreed to make good the deficiency. | «peaking of the effcct of the release of the debt he says,—o I
Aud it was upon this agreement he sued the asaignor.  The court | entertained a doubt for some time whether the deed would operate

hield this agreement fraudulent as respects the other creditors;
but not a word was urged against the validity of the trust deed
It scews to have been taken for granted that the trust deed was
valid. If it had been void on the ground of imposing terms which
the creditur was not bound to submit to, there would have been
nothing in the way of the plaintiff sustaining hie action upon the
oniginal debt, for there was a count in the declaration to that'
cffect.  In Zwe Mung (1 aid of Biaddock) v. Watson (3 Price, 6, !
1816), the very point wasraised, and argued upon such a clause |

|
!
!

ac a velease of the debt due to Barr, (the trustee who sued out
the commission) unless the personal estate was handed over. But
on conuderation, [ am satisfied that the deed is not inoperative
on that ground  Barr & Iudson have got all that the deed stip-
ulated to give them, if they think fit to take it.  The release isin
consideration of the assignment; and it is therefore an operative
deed. The debt was thereby extinguished. aud it fullows that the
commission caunot be supported.”

In the mcre recent cases of Jonesv. Whtelread, aad Coutes v,
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Wl'tams, the deeds of assipument contained the clauses of relense

to thie debtor, but no question was made to the Court about that
provision making voul the deeds ; and yet it is obvious, that if it
had been conzdered that such a provision would aveid the deeds, |
the point would have been taken 1 think we must take it for:
grauted the profession in England did not suppose that point an
open question at that time, aud we can scarcely thiuk the profes-!
gion there were ignorant of the views entertined upon thig side
of the Atiantic, expecially as Mr. Justice Story's woiks arc ac-
cepted there a3 standards.

Some of the cases cited, and many others which might be men.

in return that they shall geant hima release. Thisss in the spinit
ol the Bankruptey Laws, and if there be some exceptions to tho
aszets being for the general benefit of all creditors it may still bo
not unrcasvnable, and still within the spuit of the Bankruptey
Laws: but that I apprehiend must depend upon the cextent to
which the exceptien is carried.  The law recognizes certain pre-
ferences as reasonable and right, and does in Baokruptey profer
certain creditors; and 1f the like preferences are given in a
voluntary assignment there 13 no reason that I can sce, why they
should be held to invalidate the deed; for that which is in
accordance with the policy of one statute cannot be said to be a

tioned, wero cases of traders providing for an equal distribution | fr wud under another; and it may probably not be necessary that
of their effects among their ereditors, aund it may be said tho case | the preferences should be precisely the same as obtain in Baok-
before us provides tor an unequal distribution among Ranuney’s ; ruptcy, 1f they as substantially in the same spirit.

creditery, and therefore stands upon a (ifferent footing. I this|  So far the Court would have something tangible to go upen, in
question were propounded tor the first time,—that is a debtor holding such assignments not avoided by the statute of Ehzabeth.
claiming & release of debts due by him, or providing for the exclu-: But when an in-olvent discards altogether that which is recogmazed
sion of such creditors as refused to accept of the assignment upon | a8 just aud equitable in Bankruptey, and chooses to sabstitute his
those terms, I think 1 chould hold thut it was a stipulation so: own caprice or to consult his own personal or family advantage;
fur for the benefit of the debtor that it would render the dead void | and to postpone to these considerations the just rights of creditors,
under the Statute of frauds; but when T sce that in cases of | he places himself, jt seems to me, out of the protection of the
traders, the Courts in Lngland constantly uphold those asugn- principle upon which assignments are upheld, which provide for

ments containing releases by the ereditors, whercon the deed itself
is not avoided on the ground of the deed itself being an act 0f|
baukruptey : and when I sce that in cases of persons not traders, i
the Courts constantly say that a person may select any class of |
creditors or any particular creditors and pay them to the exclu-;
sion of all others, and that the only question is whether the dcbmr!
bas honestly given up his property to his creditors, then I am;
forced to the conclusion that the tone of anthority is that the |
provision for a release being given on the one cideis the considera-
tion for surrendering the property by the debtor upon the other|
gide  1f the transfer of the property can be Leld to bie done for a;
legal consideration, then of course the case dves nut fall within'
the Statute of frauds

There is a provirion in the deed before us nol common in these |
acsignments, and that is, in case any of the parties of the third,
part do not, within the time speaified, come 1 and execute the”
deed, then the shares which such crelitns would hase received,

a ratable distribution wholly, or with such preference substantially
as obtain in Bankruptcy.

1t must surcly be competent to the Court to draw the linc some-
where; otherwise the Court must feel iteelf bound to uphold
whatever disposition an iusolvent may make of his estate by
assignment however unreasonnble and unjust. If the insolvent
does not stipulate for a fermal release to himself the creditor is
in a very differeut position, because with the debtors right to
prefer one creditor over another he might be content to come in,
although the preferences might be unrensonable, because he might
get something under the assignmeut ; and at all events his position
as to his debtor otherwise would not be prejudiced, but with a
clause of release, his posidon is very ditferent. He may get
something or he may get nothing; for all may be absorbed by the
unreasonable preferences given ; and it is generally impossible to
tell beforchand how the cstate may turn out. This alternative
then is presented to him to become a party to an instrument which
unjastly prefers others to himself, and at the same tume to forego

shall be paid over to those creditors who do execute the deed [
At the time the deed in this ca~e was made, the law of Upper|
Canada remaineld the same as it was when (Zaylor v. Whettemare,
10U C, 110) was decided, persons who were traders, and those
pot traders being upon the same footing, and also leaving a debtor |
the power of saying m what order he would pay his crediturs
with Ins property.  No doult, itas true, that very many deeds of

a similar character to the present have been exceuted and aclcdl

all other claims against the debtor’s estate, or not to come in at
all I cannot help feeling strongly that such an essignment does
hunder and delay crediters within the spirit and meaning of the
act; while a fair and just assignment has no such cffect, but teads
to promote cquality of payment, and may theretoie be properly
upheld even though it stipulate for a release.

I Jdo not think the circumstance of therc being no Bankrupcty
upon, and much real and personal groperty have changed hands. Law in Upper Canada can make a ditference in favor of an unfuir,
under them, and [ should say under the idea of the profession  unreasonable axs'gunment.  If there were no Bankruptey Law in
generully that was no fraud apparent upon the face of such  England, 1t may weli be doubted, I think, whether any preferenco
deeds.  Perhaps it was unfortunate that the point has been sug- 1 at all would not be held to invahidate & voluntary assignment with
gested, and that opinions to the estent they have becn should have o clause of re'ease; but [ think it would be right to uphold in
been given: and then again perhaps it is fortunate in order to Cauada st ... assignmentas came fairly within the principles of
settle the law and leave no doubt upon past transactious. Luglish law.  But I think tho assignment in question transgresses

I think, therefore, the juldgment should bie affirmea. those principles ia substance and in spirit,—aud to a degree that

Srracat, V. C.—My brother Esten and myself agree, generaiiy, | Feuders it very uujust to the general ereditors. . .
in our views as to the Jaw upon the point puncipally in question ! There is another 1eason, founded upon public policy, which

It is of course conceded that the debtor had, as the law stood, 1 think should operate agaust sustaining such assignment as tho
at the time this assigoment was made, the right, although he was , 01¢ 12 yuestion  If an insolvent can ouly stipulate for a release
insolvent, of preferring one or more creditors to others. Ty when be makes & just disinibution of his estate, he will be carciul
duing so did not contravene the statute of Elizabeth; it is not . t0 Make such just distribution; and thus equality, which the law
hindaring or delaying his creditors withmn the meaning of the [4vuis, will be promoted, and a very salutary check will be
statute.  Whas has been doue Ly thns assigument is to give a impused upon the giving of x}rzfmr and unreasonable prcfcrgnces:
preference to ereditors, large in number, and s 1 should judge, t whereas, 1t his assignment will be held valid whether the distnibu-
large in amount; leaving the surplus, if any, to be divided | ton thereby made of ns estate be just or unjust, he at the: same
vatably among the other creditors, awl imposing a condition tol time >stipulating for a release to himself zs the price of comivg in
thcir receiving such ratable share that they shall release the under the assignment, a powerful motive for makinga just assign-
debtoy ment will be taken away. I speak of course of tho policy of the

It is admitted that in the sbeence of authotity such a deed jz|law apart from the act against fraudulent preferences passed

void under the statute ; it imposes such an unreasonable condition | $ce the agsignment in question was made.

upon those who may come in after the preferred creditors as to be,

a bindering and delaying of thew I
It is not unteaconable 1f an wsulvent transfer to trustees all his

assets fur the general benefit 6f bis crediters, that hie should reguire

1 do not think that the question is concluded by the authoritics.
They show indeed that a <tipulation for a reiease does not per se
invalulate an assignment by an insolvent for the bendfit of his
crediturs; Lut I thiuk they do not shew that an assignment con-
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taining such a stipulation, and giving unjust and unreasonable
preferences will be sustained.

In the case of Rex v. Waison, referred to by my brother
HaeArTy, in his learned and elaborate judgment in the Court
below, as the only express decision in England that he had
seen, there were no prefer::ed creditors, aud the circumstance
is made a ground for sustaining the assignment. The language
of the Court is,—*¢ There is certainly no fraud in this case, affect-
ing the assignment, which has been made for the equal benefit of
oll the creditors.” ¢ This is a very common arrangement, which
it would be very injurious to disturb, when there has been no
commission (of bankruptey.”)

RicaArDs and Hagarry, J J., concurred in the views expressed
by his Lordship the Chief Justice.

Per Cur.—Appenl dismissed with costs. [EsTeN and SPRAGGE,
V.CC., dissenting.]

QUEEN’S BENCH.

Reported by C. RopixsoN, Esq., Barrister-at-Law, Reporter to the Court.

WAYDELL ET AL. v. THE PROVINCIAL INSURANCE COMPANY.

Action on foreign judgment—What Defences may be set up.—Waat law governs.
23 Vic., ch. 24,

To an action on a judgment recovered in the Supreme Court of the State of New
York, defendants pleaded that the judgment was on a policy of insurance made
by them to one B, which contained a provision that it should be void in case
of being assigned without their previous consent in writing; and that they
never consented to any assignment to the plaintiffs, who therefore could not
sue thereon. To this the plaintifis replied, that after the loss on the policy had
been sustained, B assigned to the plaintiffs his right of action for the recovery
of the money payable therefor, and the said B not being a resident of the
Btate of New York, the plaintiffs, in accordance with the laws of that State,
sued there in their own names as such assignees, and recovered judgment, as
by the laws of said State they had a right to do.

Hld, on demurrer, a good replicati for defendants by their acts of incorpora-
tion being evidently designed to carry on business abroad, and being declared
liable on policics issued in the United States or elsewhere, it could not Le
assumed that this policy was made in Upper Canada, and if made in the State
of New York the law there would govern.

Per Hagerty, J.—The assignment of the right of action after the loss was not a
breach of the condition; and the right of the plaintiffs to sue in their own
name by the foreign law was a question of procedure, on which that law must
govern.

Ip snother plea the defendants set up a further provision in the policy, that in
case of logs the same would be paid within sixty days after proof and adjust-
ment, and alleged that no groof or adjustment was ever made.

The plaintiffs replied, that when called upon to pay, ndants refased, not for
the want of such proof or adjustment, but for other and different reasons
alleged in writing: that they thereby, according to the law of New York,
waived the condition pleaded, and under said law became liable, and said judg-
ment was recovered, upon proof of such waiver, without any evidence of proof
or adjustment. o

Held, on demurrer, replication bad, for a8 the same defence could have been
pleaded in the original suit, it might, under 23 Vic., ch. 24, be get up here; and
whether the condition was waived or performed, was a matter of evidence only,
on which our law must prevail.

The plaintiffs sued on a judgment alleged to have been recovered
by them in the Supreme Court of the State of New York, on 9th
of May, 1860, agaiost the defendants, for the sum of $2,947 08o.,
for their damages which they had sustained on occasion of the
breach of a certain covenant then lately made by the defendants,
a8 also the sum of $181 18c. for their costs and charges by
them about their suit in that behalf expended. They alleged
that the judgment still remained in full force and unpaid, and that
defendants promised to pay the same, but had not done so.

Second Plea—That the said judgment in the declaration men-
tioned was recovered by the plaintiffs against the defendants in the
8aid Supreme Court on a certain policy of insurance made by the
defendants on the 21st of November, 1854, to one Joseph Buck-
man, for losses alleged to have been sustained on the subject
assured by the said policy, and which contained the following,
amongst other provisions, namely, that the said policy should and
would be void in case of its being assigned, transferred, or pledged,
without the previous consent in writing of the defendants; and
the defendants say that they never made or entered into any cove-
nant with the plaintiffy in respect of the said policy, or the subject
assured thereby, nor did they give any consent in writing at any

the subject matter assured thereby, nor can the plaintiffs sue
thereon, but only said Joseph Buckman, if any one, under any
circumstances,

Fifth plea.—The defendants say, that another provision of said
policy was and is, that in case of loss under said policy the same
would be paid within sixty days after proof and adjustment there-
of ; and that proof of loss under the said policy of insurance in
the said first plea mentioned, on which the said judgment was
recovered, was not made to the defendants at any time before the
commencement of the said suit in the said Supreme Court in which
the said judgment was recovered, nor was said law ever adjusted
as required by said poliey.

Replication to the second plea, that after the losses mentioned in
the said plea had been sustained, the said Joseph Buckman in the
plea mentioned assigned to the plaintiffs hisright of action for the
recovery of the said moneys payable after said loss by said defend-
ants, in pursuance of said policy. And the said Joseph Buckman
not being at the time of the said assignment, nor during all the
time thereafter until nor at the time of the commencement of the
action in which said judgment was obtained, a resident of or
residing in said State of New York, in which said action was
brought, the plaintiffs did, under and by virtue of, and in pursu-
ance of, the said laws of the State of New York, one of the United
States of North America, commence an action in the said Supreme
Court in the said State, in their own name as such assignees, for
the recovery of the said moneys; and in said action, as such
assignees, and by virtue of their rights under said assignment,
recovered judgment against the plaintiffs, as by the laws of the
said State of New York they were permitted and had a right to do.

Replication to the fifth plea, that the defendants, when called
upon after the said loss to pay the said moneys, and before the
commencement of said suit in said Snpreme Court, did not refuse
to pay the same for want of or on account of the absence of said
proof and adjustment, but for other and different reasons by them,
the defendants, then in writing alleged. And the plaintiffs further
say, that the defendants thereby, under and according to the said
laws of the said State of New York, and of the said United States,
waived the said condition of said policy in said fifth plea mention-
ed, and discharged the plaintiffs from the necessity of fulfilling
the same; and the plaintiffs say that under and according to the
said laws by the said Supreme Court administered, and by which
it was governed, the said defendants were liable upon proof of
such waiver to pay eaid moneys, without any evidence of said
proof or adjustment, and that the said judgment was accordingly
recovered by the said plaintiffs against said defendants upon proper
evidence of said waiver.

Demurrer to the replication of the second plea—that the said policy
of insurance having been made in Upper Canada, the laws of
Upper Canada must guide the nature and form of and parties to
actions, and that, as the plaintiffs would have no right of action
in their own names under said polioy, the defendants are entitled
to set up that fact as a defence; and that it is not averred nor
shewn that the said assignment in the replication mentioned was
made with the knowledge or consent of the defendants.

Demurrer to the replication to the fifth plea—that the defendants
are by law permitted to offer any defence to an action on s foreign
Jjudgment which they might avail themselves of in an action upon
the original cause of action ; that the facts stated in the fifth plea
constitute & good defence to an action on the policy therein men-
tioned, and the omission to plead that defence to the action in the
foreign country cannot prejudice the right of the defendants to
plead that defence to this action on the judgment.

Burns for the plaintiffs, cited Beemer v. The Anchor Insurance
Co., 16 U. C. R. 485; Ellis on Insurance 143 ; Brown v. Hudson,
Tay. Rep. 537 ; Dascomb v. Heacocks, 1b. 606; Etna Fire Ins,
Co. v. Tyler, 16 Wend. 401 ; Lumley v. Gye, 14 Eng. Rep. 442;
Morgan v. Couchman, 24 Eng. Rep. 821; Outram v. Morewood,
8 East 846; Carter v. James, 18 M. & W, 187.

McMichael, contra, cited 18 Vie., ch. 213, sec.9; O’ Callaghan
v. Marchioness Thomond, 3 Taunt. 82, 84,

McLraN, J.—In setting forth grounds of demurrer to the

time to the assignment of the saiq policy by the said Joseph]second plea, the defendants appear to assume that the policy of
Buckman to the plaintiffs, nor did they become liable in any | insdrance was made in Upper Canada, and that on that necount no
manuer to the plaintiffs upon or in respect of the said policy, ora| ction ¢ an be brought upon it except such as is sustainable under
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the laws of Upper Canada, and therefore no nction i3 sustainable defendants nt any time before tho comm:ncement of the snit in
by the plaintulls in their own names, ot in the namo of any person the sawd Supremo Court, in which the judgment was recovered,
but Joseph Buckman, to whowm tho policy was issued.  Now it is nor was the =aid loss ever adjusted, as required by the said policy.
no where stated 1n the pleadings where the policy was made or i The replication to this plen, which is demurred to, sets up that
issued.  The declaration and plen gad rephieation nre cquaily : defendants, after the loss had oceurred, when called upon fur pay-
silent on that hend, and 1f it wero intended to rely on any ground . ment did not refuse to pay on account of the absence of such proof
of defenco ariving from the fact of the policy having been made * and adjustinent, but for other and duffercnt reasous by defer.dants
in Upper Canady, 1t should certainly appear in the pleadicgs some- in writing alleged, and that the defendants thereby, according to
where, but wo caanot, 1 think, assume, as the defendants do, that ; the law of tne State of New York, and of the United States, warved
it was made or issued in Upper Canada. “the =aid condition of the sard policy in the fifth plea mentioned,
The 17th scction of the charter of the defendants, 12 Vic., ¢h. | and discharged the phaintiffs from the necessity of fulfithng the
167, requires that all policies or contracts of insurance issued or , same, and that under the laws of the State of New York by the
ontered into by the defendants shall be executed in a particular ; smd Saupreme Court administered, the defendants were held lablo
manner under the seal of the company, and being so exccuted, i upon proof of such waiver to pay the said moancys, without any
shall be deemed valid and binduig upon the company, according ; evidence of such proof or adjustment, and the judgment was
to the teaor and meaning thereof. Then, i the 16th Vic. ch. 69, | accordingly recovered by the plaintiffs against defendants upon
amending the charter by see. 6, it is provided that all parties | proper evidence of such waiver,
eifecting insurance with the snid company through any aceredited | This replication to the fitth plea shows the grounds on which the
agent 1n Lower Canada may proceed st law aganst the company ' court proceeded in the State of New York in givi-« judgment for
fur the recovery of the amocunt insured, or in any matter in rela- i the plaintitfs without any proof or adjustment of e loss accord-
tivn to the sad insurance, in any court of competent jurisdiction i g 1o one of the conditions of the loss, but, under our 23 Vic.,
in Lower Canada; and that servico at the office of such agentof | ch. 24, sec. 2, that proceeding cannot cxclude the defendants from
avy . rit, process, or proceeding in any such case, or on the agent ' pleading any defencee set up or that might have been set up to tho
personally, shall to all intents and purpcses be taken and consi- joriginal suit.  There is no doubt that the defendants might have
dered to bo legal cervice upon the said company. jpleaded in the original suit in the State of New York, just a3
Then, again, by the Yth section of the Act 18 Vic., ch. 213, | they have pleaded here, that the policy granted to Joseph Buck-
further to nmend the chiarter, it 1s stated that doubts may arisc as , man contained a certain condition, that proof of loss and adjust-
to the liability of the said company on policies ivsued by them out { ment of such loss must be made beforo payment of such Toss could
of the Province of Canada, eithier in the United States of America | be demauded, and that no such proof had ever been given to the
or elsewhere; and it is declared that the said policies, whereso- | defendants, nor had any adjustment taken place; andif such plea
cver issued, shall have o like torce and effect o3 if issucd in this|had been pleaded, the court in the State of New York would
Province, andZshall bo to all intents and purposes as binding on ! scarcely have accepted evidence of a waiver by such proof as they
the szid company. Theo last, though not least, is the provision | seem to have done. But if they had dono so, that alone would be
in the same act, sec. 14, declaring that the provisions of tho 6th | a strong ground of objection to the judgment, and afford amplo
section of the 11 Vie, ch. 69, (facilitating proceedings in all cases , justification of the clause of the statute to which I have referved,
in Lower Canaun,) shall be extended to all parties having, or | giving o right to any defendant sued upon s foreign judgment’ or
cluiwing to bave, any right of action against the said company : decree to make any defence which he could bave made in tho
for any cause or on any account whatever, and to any writ, pro-: original action. The replication is ro answer to the defendants’
cess, or proceeding at the suit of apy such person or persons, plea, and judgment must be for the defendants.
against the suid company. | HacarTy, J.—Before our Act of 1860, I conceive it to have
Now when the defendents in the use of these ennctments choose : peen clearly settled that in general a foreign judgment by a court
to issuc pulicies in Lower Canada and in the Umted States, or are || of competent jurisdiction was not linble to be questioned on the
at hiberty to do #o at any time they may think proper, and declare merits: that at all events, when it was not shewn that it was
sucl policies wheresoever issued to have the same forco and effect’ optained against defendant without any notice to him, or was not
as 1f 1~sued in this Province, and moreover confer on all parties ‘ contrary to what is called “ natural justice,” or against the posi-
clumiog & right of action agumst them for auy cause whatever : tive law or policy of this country, it was conclusive between the
the right to sue in any court of competent junsdiction, and to' parties. The statute 23 Vie., ch. 24, sec. 2, enacts that in any
serve any writ, process, or sceeding, at the office of the agent, *sujt upon a forcign decree or judgment, **any defence set up or
or on the sgent personally, 1t can scarcely be safe to assume that ! thnt ynght have been set up to the original suit may be pleaded
the policy issued to Joseph Buckman, on which the plaintiffs’: ¢4 1ye sﬁi't on the judgment or decree.” 1t is most importaut that
cause of action has arisen, wasin fuct made in Upper Canada e should understand if possible where the contract sued upon in
The presumption, from all that appears, is to the coutrary; and ' New York was made. The plaintiffs merely set ont the judgment,
it 50, and the planufs are in fact asmgnees of (he money payable ! The defendants sy nothing thercupon in their pleas. But in
by defendants ou the loss insured agawst by it, they had a right | ¢hejr demurrer they assume (as their counsel on the argument
to proceed in tho State of New York, according to the lawsof that” urged us to assume) that it must bave been made in Upper
State, to recover the amount ; and when the defendants undertake | Canada.
to confer upon parties a right to sue in any court of competent’ e aro bound to know judicially that defendants are a charter-
jurisdiction, it must be taken that the suit and proceadings must | oq company in Canadr. Tho preamblo of their charter, 12 Vic.,
bo according to the Jaws of the state or country in which such’ ¢}, 167, recites the petition to be incorporated *to cnable such
suit may bo pending. Then when a judgment 13 obtained in a jpgitgtion to conduct and extend the business »f fire, marine and
foreign court, it does pot require the sanction of the defendants | jife ageurance, and for granting aunuities and sums of money
to cnable the parties to sue upon sach judgment in Upper Canada. ' pavable at future pericds within her Majesty’s dominions in North
"The repheation appears to be a sufficient answer as to the right - \merica and other places abroad.” And by a subsequent Act, 18
of the plumtitfs to maintain tins action on the judgment recovered Vie. by, 213, see 9, it is declared that whereas doubts may arise
by them in the State of New York, under the laws of that State, i ng 9 the linbility of the company on policies issued by them out
and the demurrer on the ground that the action can only be sus- | of Canada, ecither in the United States or elsewhere, aud itis
tained in tho nome of Joseph Buckman I think imust fail. I deciared and enacted that the said policies, wheresoever issued,
Then the defendants demur to the plaintiffs’ replication to the!shall have a like force and effect as if issued within this Province,
fifth plen  That plea alleges that another provision of the policy . and shall be to all intents and purposes as binding on the 2aid
on which the loss has avisen was and is, that in case of loss aris- lcompany. And section 14 of the same act refers to a section in a
ing under the said policy, the same would be paid within sixty ! previous act, 16 Vic., ch. 69, allowing parties effecting ins‘uranco
days after proof and adjustment thereof, and that proof of lossiw th the company through any aceredited agent in Lower Canada,
under the said policy of msurance 1n the first plea mentioned, and | p.oceed at law agaiost them in Lower Canada, and providing thut
on which the said judgment was recovered, was not made to the I »ervico at the office of such agent or personally on him chould bo
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lognl gervice on the company ; nnd declares that the provisions of
such scction thall extend to al! parties having or claiming to
have any right of action against the company for any cause or on
ary nccount whatsoever, aad to any writ, process, or proceeding,
at the suit of any such person or persons agninst the company.

Wo have here a chartered company established in Canada-
cvidently desigeing 10 earry on business abroad, and obtaining
legislativo declarations of their liality in theis corporate capacity
therefor, and facilitating proceedings agninst them in law suits.,

The silence of tho defendants in their pleas as to the placewhere
the contract was made is significent, and on the best censideration
1 can give the case, 1 think that I cannot assume that the contract
on which the judgmant was obtained in New York was necessarily
created within this Province. For any thing disclosed by the plend-
ing. theso defendants may have obtained power to act in their cor-
porate capacity abroad, orat all events thiey are recognised by the
forcign state, and allowed to appear as plaintiffs or defendants in
the foreign courts. We may assume that they duly appeared and
submitted to the jutisdiction of the New York court. If this view
be correct, we may further assume the law of the place of contract
must govern the proceedings in such place.

It is stated by the plaintiffs, and admitted on this demurrer, that
the New York law permits tho recovery by the plaintitfs in their
own names, as assignees of the right of action of Buckman, the
person insurced. I therefore consider that the replication disposes
of the objection, which would be fatal in our courts, to the right
to recover in any name but that of the party to the original
contract.

But the defendants further urge that any assignment was prohi-
bited by the exprees terms of the contract, without their written
consent. If such unauthorized assignment appears to have taken
place, I have no doubt but that we must admit it here as a good
piea to the present action.

The conditionis tv avoid the policy ‘*in case of its being assigned,
transferred or pledged,” without previous written consent.  The
replication adinits that after the lcss Buckman assigned ¢ his
right of action for the recovery of the moneys,” to the plaintiffs,
who recovered judgment in their own names ¢“as assigoees for
the recovery of the said moneys.” The contention of the plaintifis
is this :—that the condition set out is merely to prevent the defend-
ants being made insurers agaiust their will of any person but
the one named—in other words, that they contract to insure him
frem losg, but not to insure any other person to whom he may
please to assign his claim: that this provision has never been
violated: that no other person but Buckman was ever insured by
defendapts: that a cause of action by the happening of the loss
insured against, vested completely in Buckman, and that all he did
was to assign to the plaintiffs the right to obtain the sum insured
from defendants.

Defendants say that an nssignment to the plaintiffs is admitted,
and i3 clearly within the condition.

If the action were originally brought in this court in Buck.
man’s name, and it appeared just as stated in the replication, that
after the loss ho had assigned his right of action to the plaintiffs,
who were bencficially the real plaintiffs, I do not think the defend-
ants' plea would be held to be proved. I cannot sce how the
parties ever contemplated any assigoment except while the policy
continued a3 an indemnity against a possible future loss. The
written consent provided for could hardly have been looked to as
applying after the contingency had happened, and the right of
action vested in the assured.

From the bela statement of the condition in the pleadings, I
have felt hesitation in arriving at a certain decision on this point,
but on the whole 1 am of opinion that the plaiutiffs’ position on
this hesd is correct, that there was no violation of the condition.

I also think that the defendants cannot now plead the inability
of the plaictiffs to suc in their own names. They could not have
pleaded it successfully in the foreign court, and I do not think
that our act of 1860 permits the urging of such & defence, as it
would necessarily be fatal to every sction on a forcign judgment,
which, though correet nccording to the tex loci contractus, wight be
open to objections on the law of the Canadian tribunal.

1 consiller that our law now provides for full defenco on tho
mente, allowing every plea which had been or might have Leen
pleaded in the foreign court: but thiv, T think, fulls short of
allowing an ohjection to the srarus of the plaintitfi—to their right
to heing in the position of plamtiffs at all—when the law of tho
forcign court clearly allowed them such right and positivn on o
contract reasonably assumed to boe governed by such foreign
law.

I therefore think tho plaintiffs entitled to judgment on the first
demurrer.

The second demurrer raises this question.  Defendants plead o
plea which I gather from the case, though not very clearly, was
urged as a defence in New York, namely, the non-delivery of proof
of losg; and the plintiffs aunswer this Ly averring certain facts
which they say by the law of the New York court nmonnt to
warver of their right to such praof, and ¢¢ the judgment wss nccord-
ingly recovered agninst the defendamts upon proper evideuce of
such waiver.”

Now it scems to me that this was a question of procedure, o
question arising on the law of evidence as administercd by the
forcign court.

The rule secems clearly stated in the books, ¢ The dietinction,”
says Tindal, C. J., in JTuber v. Stewner, (2 Bing N. C. 202, 2 Scott
304,) ““ beiween that part of the law of a foreign countiy where
a personal contract is made which is adopted, and that which ix
not ad,pted by our English courts of law is well known and
establi bed ; namely, that so much of the law as affects the rights
and me its of the contract, all that relates *ad s decisionem,’
is ndopte * from the foreign country ; so much of the law as affects
the remedy only, all that relates ad ltis ordinationem, is taken
{from the lex ju.. =¢ the country whero the action is brought.”
This is the view taken in &.ory’s Conflict of Laws, in Westlake's
Tnternational Law, and in Leronx v. Broun, (12 C. B. 801,) and
Thompson v. Deil, (3 E & B, 226.)

It seems clear to me that, admitting defendants’ right to plead
the non-delivery of proof of loss, &c., in the original suit, it was
a matter of ceidence, and of the law of evidence, whether certain
acts done either proved such delivery or shewed a waiver thereof.
J think such a matter reiated, in Sir N, Tindal's words, ad lifis
ordiunationem, and bas to be governed by the lez fori: that the
defendants bave a right, as the law now stands here, to have that
question raised ; and when raised it must be decided by the law
of evidence as admioistered here.

I therefore think the plaintiffs fail or their replication to the
ifth plea.

My view of the law is shortly this:—the plaintiffs establish
their vight to suc on n judgment of a court, which I think conclu-
sively shews their right to bold that position by the law governing
the contract there made between the parties, aithough they could
not acquire such a position in our courts of law.

1 think the defendants, since our late statute, have the right to
plead any breach of the conditions of the policy which would
avoid its effect—for example, that the plaintiffs acquired their
interest by an assignment forbidden by the contract. I think they
bave also the right to set up again any defence urged or that
might have been arged in the former suit, whatever the fato of
such defence may have been accordiog to the doctrines as to evi-
dence, &c., of the foreign court.

I think the plaindffs should bave judgment on demurrer to the
replication to the second plea, apd defendants have judgment on
deraurrer to the replication to the fifth plea.

I also refer to DeCosse Brissac v. Rathbone, 6 H. & N. 301 ;
Cammell v. Sacell, § 11. & N. 728: Cope v. Dokerty, 4 K. & J.
367 ; Suman v, Miller, 1 C. B.N. 8. 68¢; Ilope v. Hope, 3 Jur.
N. 8. 454; Gould v. Webd, 4 E. & B. 933; The Dank of Austru-
lasia v. Nas, 16 Q B. 717.

Burys, J., took no part in the judgment.

Judgment for plaintiffs o0 demurrer to the replication to the
second plea, and for defendants on demurrer to the repli-
cation to the fifth plea.
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FRASER ET AL V. ANDERSON ET AL,
Judgment—Registration—I'iorty.

Plaintiffs recovered a judgmoent cn the 12th, und registered it on the 15th of Fetn
ruary, 1508, A ten ex agannt lands 1eaued upon it was received by the sher?
on the 30th October, 15010, under whi b, on the 27th Novewber folliwing he
sold aud conveved the laud in question to the plantiffs,  Defendsats clained
under a ded trom cue of the judgmont debtors, dated and regstered on the
2Tth June, 1869

Held 1followin Tlarkell v Patierson, 18 U.C R. 73, and Wules v Ballock, 10 C P,
1554, that defendantes title n ust provail vver the plaatitiy'

Remarks by Burus, J., onThe Bank of Montreal s 7hompson (9Grant's Ch R.51)
Ejectment for the west half of lot No. 2, in the 111h concession

of tne towuship of Dyuro.

The case was tried before Durns, J., at the Yast assizes held at
Peterborough, and the plaialiffs’ title was as follows:

The rcgistrar of the county preduced a book, which he proved
had been transmitted to the registry office at Peterborough from
the government of the province, and certified by the proper officer,
showing what lands in the county of Peterborough had been
grauted to individuals. By this book it appeared that the lund in
question in this suit had been granted and patented on the 1st of
July, 1844, to one Wheeler C. Armstrong, the same person against
whom the judgrment hereafter mentivued was obtained.

The ceruficate from the Ciown Lands Deparin.cot wag in theso
words:

I bherehy certify that this volume, enling with page 499, con-
tains a list of the names of all persons in whose favor letters patent
for land within the county of Peterborough were completed and re-
corded previously to the Ist of Jauuary, 1847, as required by the
Y Vie. cap. 34, sec. 31, embracing also the lands thereby granted.
Crown Lands Departmeat, Montreal, December 2Sth, 1847.”

This mode of proving that the land in question had been patented
by the Crown, was objected to on the purt of the defendants.

Then an excmpiification of judgment was produced fiom the
Court of Common Pleas of these plainuiffs against Robert Carcw
Armstrong and Whecler Armstiong (admitted to be Wheeler C.
Armstrong) for £264 19s. 5d. damages, and £14 11s. 104. costs,
entered up on the 12th of February, 1839. This judgment was
registered in the county registry ou the 15t of February, 1859,

The date of the iscuing the writ of £ fu. agaiuct lands wus not
shown, nor when the same wag placed in the hands of the sheriff.
The wenditioni cxponas, whick issued upon the sheriff’s return
to the furmer wnit of lands on hand for want of buyers, was tested
the 2Uth Octsber, 1860, and was received by the sheriff on the 30th
October, 1860.  Under this writ the shenif sold the land in ques- |
tion on the 2ith Nevember, 1500. to the plaintifis as the highest
bidders, aud on the same day executed 8 couveiance to them of it.

This closed the plaintiffs’ case.

Oa the part of the defendants, a deed was produced and proved
from Wheeler C. Armstrong, the judgment debtor, to the defendant |
Rebeeca Anderson, dated the 27th of June, 1859, and registered
on the same day.  The consideration expressed in that deed was |
£1000, paid by her to Wheeler C. Armstrong.  Evidence was gone |
into to show the consideration for that conveyance, and it was
sati~factarily established tabe as fullows: —Whecler € Armstrong,
in the year 1855, borrowed from Peter Anderson, the husbaud of |
the defendant Rebeeca, the sum of €202 18+, for which he was
to have sccured Arderson by mortgage su Ins life-time, but it was !
never done.  No interest upon that sum had cver been paid by
Whecler ¢ Armstrong  The defendant Rebecea was the personal !
representative of her deceased busbaund's estate.  Wheeler (.
Armstrong, after Peter Anderson's death, got frem the estate the
further sum of £212 103, which was not repaid. The laud in,
question was mortgaged by Wheeler . Armstrong to Mr Conger, ,
and there wae past interest due upon that: and it was proved that
the defendant had undertaken to pay off that mortgage and inter- '
est, which indeed she would have to do before the laud would be
any security to her for the ather moneys. i

The defendant Rebeeen received the rents and profits of the land
from the date of the cauveyance, the 27th of June, 1850, Tue |
other defendants were the tenante.

The learned judge, on these facts, in accordance with Thirke!/
v Pattersen (18 U C R 95), and Wales v. Bullock (10 € 1. 153), ;
directed a verdict to be entered for the defendants, with leave to !

the plaintiffs to move the court to enter a verdict for the plaintiffy
if the sherift's deed to them passed the legul estate in the land.

Mz Michael obtained a rule accordinglv; to which

Read, (). (', showed cause.

It was admitted that the cases referred to at the trial were in
point in defendants’ favor, and the case was not argued at length,
the object being to carry it to the Court of Appeal.

McLesw, C J.—The same question i3 involved in this case ag in
the cases of Thirkell v. Patterson (18 U. C. R. 75), and Wules v.
Hullock (10 C. P. 155}, and of course we must be guided by the
decisions in these cases till they are reversed by a Court of Error
and Appeal. The only difference between this case and that of
Thirkell v. DPatterson is, that there the judgment debtor conveyed
his land ofter the recovery of the judgment against him, and
before the registration of that judgment, while in the present cuse
the judgment debtor did not convey until after the recovery and
registration of the judgment. It js precisely the same in that
respect as the case of ‘Wules v. Bullock, in which the Court of
Common Pleas, in deference to the former decision in the Court of
Queen’s Bench, gave judgmen®, in favor of the defendant.

Burys, J.—1 have considered the judgment given by Mr. Vice-
Chancellor Esten, in The Bank of Montreal v. Thompson (9 Grant
Chy. Rep. 61), taking a different view of the construction of the
Registry Act 13 & 14 Vic. cap. 63, from what I did in tho case of
Tlurkell v. Patterson.

He seems to have supposed that it was my intention to overrule
the cases of Doe Dougull v. Fanming (8 U. C. R 166) and Doe
Dempsey v. Boulton (9 U.C. R. 532). I entertained o such iden.
Those cases were decided upon the construction and effect of the
statute 9 Vic. cap. 34, scc. 13, and I was myself one of the judges
who took part in the judgments. When Thirkell v. Patterson camo
to be decided, we then had the subsequent statute, 13 & 14 Vic.,
cap. 63, scc. 2, which made a provision for the registration of
judgments cotered up after the 1st of January, 1851, operating as
a charge upor the lands. The first section of this last act reme-
died the defect made by the 9 Vic. cap. 34, about the registration
of & certificate having the same effect as the docketting of a judg-
ment in England. The judgment sought to be enforced by a
sheriff's sale of the lands in the case of Zhirkell 5. Putlerson, was
onc eniered up long after the 1st of January, 1851 and the pro-
visiong of the second section of 13 & 14 Vic. ¢ap. 63, might have
been brought (o bear and be made available.

The Vic_-Chancellor treats that provision in the )ast statute as
cumulatite to the other provisions; that is, as to the cffect of
registrat’on operating n the same manner as the ducketting of a
judgmen, did in England. That may be the proper construction
to give those provisions, but the question is, whether it was in-
tended 1y the Legislature to have that cffect.

The provisicns of the sccend section of our act, 13 & 11 Vie.
cap. 63, are copicd from the English act, 1 & 2 Vie. cap. 110, sce.
13, and at the time the English Act was passed there ¢an be no
question made abuut the provision operating as a cumulative one,
fur then the provisions of the statute of 4 & 5 Wm. & M, cap. 20,
applying to the docketing of judgments, were *n full force. It was
in the following year the statute 2& 3 Vic ca_ 11, entitled, “An
Act for the better protection of pur:hasers ap.inst judgments,
Crown debte, Lis Pendeng, and Fiats in Bankruptey,” was passed.
This 1 think thows that the Legislature of Fngland did not mean
that the provicions of the statute 1 & 2 Vie. cap. 110—for there
were many others besides those contained in section 18—should
remain camulative to the effect of those cf the retof 4 &5 Wm. &
M, cap. 20, respecting the docketing of judgments,

It that be so, then what was the meaning and the effect of the
statute 13 & 14 Vie. cap. 632 We can cauly understand what our
Legislatare meant by the 9 Vie. cap. 34, sec. 13, and the two deci-
vons of Due Dougal =, Fannwng aad Doe Dempsey 5. Boulton, were
the carrying out of that meaniag, beeause it was plain coough that
the Legislature, when it pussed the @ Vic. cap. 34, was ignorant
that the Legislature of England had passed the act 2 & 3 Vie. eap.
11, Now, we must assumo that when our own s.cgislature passed

Cthe 23 & 14 Vie, eap. 63, it was quite well kuown waat the dezi-

s0ns of our courts were with respect to the effect of the 5 Geo. 1.
cap. 7. in selling lands upon writs of i s, and as to exten ling
them by elegit. and that they were legislating upon the law as de-
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clared by the courta. 1f they were legislating with a view to thc?
provisions of the second section of the net being cumulative to the |
first, as the Vice-Chancellor has held, it looks very hike legistating
in the contrary direction from what they were downg in Eugland,
and instead of progressing forward we have been returmng back as -
it were. k
I do not mean to say that the Vice-Chancellor's view is wrong.
Yery hikely my own view, tahen in Therkedl v Puttersan, is wmeor-
rect. ‘The two sections 48 & 49 of cap 89 of the Consuliduted
Statutes of Upper Canada, have now to be considered 1 connexiun
with the subject.  This action was brought, as I was informed at ;
the trial, with & view of testing the soundness of 1wy view in:
Thirkell ~. Patterson, and the eftect of Wales . Bullock, in the |

CALD, 185

of lot number thirteen, in the 2ud concession of the township
afviesaid, which you hold of me as tenant thereof, on the Ist day
of Detober next, ur at the expiration of the current year of your

“tenaney, which shall expire next after the end of vne half year

trom the date of thisnotice  Dated this thurteenth day of Mareh,
Signed, Grorag W. CoLby.”

The plaintiffs alw gave evidence that upwards of forty years
ago one Thomus Smith was in pussession of the premises occapied
by defendant, and was, at his death, succeeded by his ouly son
Charles, who died abont twelve years before the trial, but he did
not go on to connect the plaintifts with Charles or Thomas Swuith,
nor did he prove the will mentioned in his notice of title.

On the defence, evidence was given that some short time after

Common Pleas; and as this point is of the utmost importance to . the distress above mentioned, early in April, 1861, the plaintiff,
the landed interests of the country, it cannot be too svon decided  George W. Colby vislted the premises, and after expressing his
upon by the Court of Appeal, and therefore I stall reserve any | satisfuction with their condition left word with the defendant’s wife,
opinicn at the present further than is necessary to briog the case  as the defendant was from home, that he (Colby ) wanted defendant
there.  to remain on the place, according to onc witness, ¢ as his tenant,”

Hagarty, J., said he bad concurred in the decision of the Com- ‘ and also according to another to look after the timber.  Colby also
mon Pleas, of whick he was then a judge, in Wales v. Bullack, tut|sad that he would be back in the fall and would then settle with
that the question was one of great importance, and subject to  defendant for repairing the place, and fur his trouble in looking
grave doubts, wlick he trusted would soon be settled by the Court ! after the tumber on thelands  The former of these witnesses also

of Appeal.
Rule discharged.(«)

COMMON PLEAS.

{Reported by £ C Joxes, Esq, Barrster-at-Law, Reporter to the Court )

CoLBY ET AL. v. WaLL.

Byectruent—Tenancy—Netice of Tille—Adrussion of trnancy theran—Estopped— | before May, 1862, and that if it were otherwise,

B nUen recerpt—Iurd eruience.

Ejrctment for 1ote 15,13, and north half of 12, in the 2nd concevsion of Sandwich |

The defendant.in s notice of title, bestdes denving the claimanta title, clauned
title an bimself 32 ther tenant. The plaintiffs, under this notice of defance.
claped that the defendant was thereby debarred from diputing ther title as
landlord, and proved a reonpt for rent in full to the SIst of Mareh. 1861, Thas
action was commeneed on the 1210 of October, 101 The defondant. in reply,
proved his tenancy commenced In May. and that nne of the plantiffs in Apnl,
JEGL, winle visiting the farm, expressed his zatisfaction as 10115 state, and teld
him he wished i to retnain on

The jury having found for the plaintiffa, and that the dofendant was thair
on the prenises, O 210100 for & hew trial

JIrtd, Ahat the direct evidence of the commencement of the tenanes 10 Mav was
entitled to greater weight than x receipt dated the 3uth of Marceh, for rent up
10 date, and that the case nt Curtwright v McPherson : 20U € Q B 251) upon
which the plaintiffx relled, did nnt relirve the plant@ fram the proaf of the
determinstion of defendant's tenanev, although it was enidence to estopp defen-
dant frum dengiog that he war plaiutiffs tenaat.

sgont

(H.T,25 Vg, 1862)

Ejectment for Nos. 15, 18, and the north haif of 12, 2nd conces-
sion of the town of Sandwich. Defence for the whole. The
claimants gct up title under the last wiil of Charles Arthur Smith,
decensed, who was owner in fee  The defendant, besides denying
the title of the claimants, asserted title as yearly tenant to them,
not having received six months’ notice to quit.  The summeons was
issued on the 12th of October, 1861,

The trial took place at Sandwich before Sir J. B. Rocinson, C. 1.

The plantiffs’ case was chiufly rested en shewing that one of the '
plaiotffs distrained for rent upon defeadsnt early in March, 1861, :

for two yenrs' rent, and the bwliff proved the following receipt:
“ Windsor, March 30, 1861

“ Received from William H. Wall, the sum of S107 81, being the
amonnt of three years' rent due George W. Colby, by me, for the
north haif of lot 12, and the whole of 1ot No 13, in the 2nd con-
cession of the township of Sandwich west, in the county of Esses,
up to date, together with the costs of distress, werrant, &¢. Signed
by the bailff.”

1t was further proved that on the settlement of the rent a notice
was served on defendant as follows: < To William 3. Wall, of the
township or Sandwich west, in the county of Essex. Ihereby, as

your landlord, give you netice to quit, and deliver up possession

of the hiouse, land and premises, with the appurtenances, situste
in the township of Sandwich west, aforesaid, in the county of Fs-
scx, and being the north half of lot number tiwelve, and the whole

(@) Sec aleo Irpdrn v QAlens et al. 7 C. P, 61

| swore, that defendant went upon the place about three years ago
ilast May; that defendant rented the place from Mrs. Charles
i Smith, davghter-in-law of Thomas Smih, after old Mr. Smith's
i death, and the other, who wae the bailift who distrained, swcre
j the notice to quit was served after the money was paid, which,
according to the receipt was on the 30th of March, 18651,

It wag contended for defendant, that upon this evidence it ap-
peared he cotered in May; that the six months notice to quit being
given in March, would not oblige defendant to give up possession

the notice to quit
was clearly waived by Colby's request that defendant would remuin
i in possession a8 tenant.
. For the plaintiffs it was insisted that the defendant’s notice pre-
. vented bis disputing his landlord’s title.
i The learned Chiet Justice said he should ruie in favour of the
defendant if the jury found that the notice to quit was waived, re-
. serving Jeave to plaintiff 1o move to enter a verdict in his favour.
| The jury were asked to say whether Culby did express his wish
l that defendant should continue on the place as tenant, or mercly
'as agent to take care of the place.  They found the latter, and gave
a verlict for the plaintiff.  The learned Chief Justice rescerved
“leave to defcudant to move to enter a serdict for him: if the court
' sheuld be of opiniun the defendant was entitled to notice to quit.
In Michaelinas Term, Alexander Cameron obtained a rule ras: to
| enter a verdict for the defendant oo theleave reserved or for a new
[ trial, the verdict being contrary to law and evidence, sed upon
"affidavits shewing that Jdefendant had further evidence of the
"waiver of the notice given by Colby, and explaining that it was
‘not produced hecause one witness was acadentally absent, and
another was in the Uniied States. The defendant’s own affidavit
set forth that relying on what Colby had =aid, he had put in fall
crops, as well as made other improvements, and that Colby, who
“resider nt Chiengo, was not, as defendant behicves, aware of thie.

AL Proce in Helary Term, shewed cnuse.-—Ie relicd upon Cart-
wright . MePherson, 20 U, €. Q B. 251, as establishing that the
; defendant having put in s his notice stating, that besides denying
_the title of the claimants, be asserted title in himself as their

yearly tenant, not having received six month's notice to quit, was

not at liberty to insist upon a right to notice to qmt, because he
“denied the title of hig landlords.” He also contended that the cvi-
" dence of the hailiff and of his receipt, shewed that the year ended
on the 30th March, as it is acknowleged the receipt of rent for
three years up to date, and lastly, that however the case stood as
“to Colby, a« tn the other two claimants there was ne defence and

they should recover.
v A. Cameren supported the rule.

Drarer, €. J —Conceding, for the moment, that we onght to
avoid the inconvenicnce that might result from not follawing the
decision of tae Court of Qucen’s Bench in the case of Curticright
1%, MePherson, T think it right to reserve to mysclf on any future
“ocension the opportunity of expressing my regret that 1 caunot

concur in some of the views expressed as the opinion of the ma-
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Jority of the judges in that case, for at present I think there is
great furce in the observativns of Burns, J., who dissented from
that judgment.

The legislature have substituted an appearance to the writ in
¢jectment for any plea by way of deniul of the claimants right,
and have enacted that upon the entry of such appearance au ixsue
may be made up by setting forth the writ and the fact of the
appearance with ity date, and the notice limiting the defence, if
any,” with the direction to the sheritl to form a jury; anc it is
further provided that, with certain exceptions, (not applicable in
this instance, ) the question at the trial shall be whether the state-
ment in the writ of the title of the claimants is true or false.

The object of the notice of the nature of the title intended to be
set up by the claimant or defendant at the trial seems to huve been
to prevent espense on cither side in obtaining and producing evi-
dence to prove matter, which, but for suel notice, they might
appreliend their opponent’s case rendered necessary.  Theappear-
ance, in cffect, operates as a general deninl of the claimant’s right
to possession, and it may be well argued, that when the defendant
files bis notice of the special ground ou which he asserts Lis gwn
right to retain possession, the statement, “ besides denying the
title cf the claimaut,” meansg no more than that he does not waive
the legal consequence of Lis appearance, aamely, that he shall not
be put out of hig possession until the statement in the writ of the
claimant’s title to possession of the premises is established, that
these words are of no greater effect than in an action on the old
form of cjectment, a plea of not guilty would be. Whether, if the
claimant’s notice of title had asserted a right to pessession as
landlord of defendant, the term or tenancy being at an end, a dif-
ferent effect to the appearance and to the ¢ denying the title of
the claimant,” would not be given, is another question.

To apply this to the present case. If the defendant’s notice of 4
titte had been adnitted that the claimants were his landlords, it
would at least be questionable whether the latter would not have
been bound to prove that they were entitied ““ under the last will
of Charles Arthur Smith,” for the statate requires that the claim-
ant shall be confined to  proof of the titleset up in his notice. But
the defendant, though denying the claimant’s right to possession
sets up as the sole ground of that denial his alleged right to six
months’ notice to quit, and thereby erther waives the proof of the
particular title set up in the clammant’s notice, or may be taken
to admit 1t; and his notice being put in evidence becomes, for the
purpo<ca of the trial, proof of the alleged titie of the claimants to
recover, but it is conustent with this that he should devy their
right to eject him until they preve his tenancy is at an end.
There seeris some difliculty in holding, that by following the words
of the statute in giving notice of the sole answer on which the de-
fendant relies to the ciaim, he deprives himself of the power o
setting up such answer, though true and otherwise conclusive.

It would secm peculiarly hard, thut the defendart, whose no-
tice of title is used by the cl.umants, to save themselves from giving
proof, otherwise indispensable, ¢hould, by the same notice, be de-
barred from requiring proof, that his tenancy is at anend, ia other
wouids, that the claunants should use the admission in his notice
as the sole proof of hidir ttle to recover as laundlords, and yet
should deny 1ts operation to protect the defendant's rights as their
tenaat.  To this application of the decisien in Carturight v. Mec-
Lhersun, 1 caunot accede, nordo I think the judgment of the Court
of Qucen's Banch can be taken to go that length

Upon the evidence and the affilavits fur defendant which are
unanswered, I think there should beanew trinl. It was poditively
sworn, that the defendant eatered in May, and I do not think the
reccipt dated 30th March, 1861, though worded for three years’
rent up to date, (which three last words are interlined,) necessanly
impotts that the tenanucy commenced at that day was due, the dis-
tre=s warrant was not produced, and it must have been iscued
saine days Lfore the date of this receipt accurding to the evidence
of the bailiff.  The quection non-waiver, rather than of the com-
mencemont of the yuar of the tenancy. sceius tu have occupicd the
attention of the jury.

Jut as iu any view the year will expire next May, itcan searcely
be tiecugsary that there should another trial take place.  The in-
terest of both parties woul 1 point to an arraagement by which the

So far as this motion i3 concerned, I think there should bo u

new trial, costs to atnde tho the event.
Per cur.—Rule absolute.

PRACTICE COURT.

( Reported by Tuoxas Momsing, Esq, LL B., Barrister at-Law).

Scort v. McRaE.

A vessed aeized fur breach of the revenus laws having been replevied from the
cullectur, the wut of replevia was set aside
[Chambers, 31st Jan, 1861 )

Mr. Justice Hagarty, on the 15th of January, 1861, granted a
summons on the sheruf of the County of Haldunand, aud on the
plainufl, or his attorney, &c., to sliew cause why the property
replevied in this case should not be delivered up to the defendant
and on the 19th ¢f Januaryg, 1861, he granted a summouns on the
plaintifl to shew cause why the writ of replevin, and the cupy
and service, and the execution of the gaid writ, and all proceed-
ings thercon, ehould not be set aside with coste, on the ground
that the property replevied was scized for a breach of the revenue
laws of tins Province, and was at the time it was replevied in
possession of the defendant, as collector of customs for the port
of Dunnsille, and was claimed aud held as ferfeited, and thercfore
could not be replevied.

Ronixsoy, C. J.—Upon the affidavits I make the summons
absolute. 'The Repievin Act cannot, I think, be applied to take a
vessel or goods seized for bresch of the revenue laws out of the
custody of the collector; ard upon the facts stuted on the partof
tac collector it would be proper at any rate to set aside the writ
under the late statute of 1860, 23 Vic , ch. 45, and by av order
properly drawn up under the fourth section of that Act.

-

Kerr ET AL. v. FCLLARTON ET AL —CORNWALL ET AL.
GARNISHEES.
Grrnushment—Interpleader
Where proccedings are taken to garnith a debt, which is elaiined by a third party
ac wssiznee., there is no power 1o direct an fnterpleader issue betweea such thisd
person und the yudgment creditor, to try tho validity of the alleged assignmnent.

Io Easter Term JMclride obtained a rule msi to rescind and
set aside an order of McLean, J., made in this cause, which
ordered an issuc to be tried between the above-pamed judgment
creditors and .Alexander Gillespic and others, on the ground that
the said order was not authorised by the statate in that bebalf,
and on grouuds disclosed in affidavits and papers filed. The rule
was granted on the application of counsel for defendant McCollum,
and for Giliespie, Moflatt & Co.

The order of Mr. Justice McLeax was made on the 17th of
May, 1501, nnd ordered that the claimauty, Alexander Gillespie
and others named, and the said judgment creditors, do proceed to
the trial of an igsue in the Court of Common Pleas, in which the
claimants should be plaintiffs and the judgment creditors defend-
ants, and the yuestion to be tried should be whether tho assign-
ment alleged to bave been made by the said Thomas McCollum
(ono of the yjudgment debtors) of the judgment recovered by him
in the Court of Queen’s Bench against the garnishees, was null
and void as against the creditors of the said Thomas McCollum,
on the ground that the same was made either with intent of giving
one or more of the creditors of McCollum a preference, while he
was in insolvent circumstances, or unable to pay his debts in fuli,
or knew himself to be in a state of mnsolvency. The order further
directed how the issuc should be made up, and when and where
tried, and ns to the costs, and cenlarged & sumnmons, dated the 13th
of April, 1861, calling on the garnishees to shew cause why they
shouid not pay the debt due by thew to McCollum to the judgiaent
creditors.

There was no dispute as to the right of the judgment creditors
against the judgment dehtors, and they obtained an attaching
order, which was served on McCollum. one of the debtors, and
also upon the garnmishees, against whowm McCollam had recovered
a judgment. The summons on which the attacking order was

costs of another trial may be saved.

wade bore date on the Gth of April, 1801.
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It appearcd, however, that on the 20th March, 1861, McCollum
made an assignment of the judgment so recovered against him by
the garnishees, to Alexander Gillespic and others, composing the
fir of Gillespie, Moffatt & Co It was sworn that this assignment
was absolute and bona fide, and made for a valuable consideration,
being for an amount equal to the judgment. It was further sworn
that Gillespie, Moffutt & Co. had a large judgment aganst the !
Jjudgment debtors, and a fi. fa. against the goods of the judgment
debtors in the hands of the sheriff of Kent. '

On behalf of the judgment creditors, it was sworn that previous
to August, 1860, Thomas McUollum was insolvent, and had made
an assignment of all his effects for the benefit of certain creditors,
which assignment was declared void : that Gillespie, Moffatt &
Co. were well aware that McCollum was insolvent and unable to
pay his debtsin full: that he was insolvent when he made the
assignmnent to them, which they well knew; that euch assignment
was mnde with intent to give Gullespie, Moffutt & Co. a preference
over the above-named judgment creditors.

J Read shewed cau<e on behalf of the judgment creditors. Ie
referred to Wiee v Birkenshaw, (29 L. J. Ex. 24C:) Wwtle v.
Williams, (3 H & N, 283.)

DrareRr, C. J.—The order in question i not drawn up on the
consent of Gillespie, Moffutt & Co., who are directed to be made
plaintiffs in the feigned issue, and it is not urged on the argument
of this rule that they did conscut, though it appears the agent
of their attorney was beard before McLean, J., when he granted
the order.

It is plain the garpishees have no objection to pay the money to
the judgment creditors. I rather conclude they are desirous that
tho money should be so disposed of. But it seems there is an
execution at JMcCollum’s suit in the hands of the sheriff against
them, and the money will come into ks hands, and he prima facte
sheuld pay McCollum, and be has notice of the asmignment by
McCollum to Gillespie & Co., and also of the attaching order.
But he was no party in applying for this interpleader order, nor
is he in any way directly affected by its result.  The order 13 not
and does not profess to be made under the statute for affording
relief to sheriffs in cases of conflicting claims to tho property
seized by them.

Neither will this order fall within the first section of the statute
respecting intcrplending, for that enables the court or a judge to
make the interplesder order in casc a defendant, after declaration
and before plea, in apy action of assumpsit, debt, detipue, or
trover, applies 1o manner pointed out by the uct.

No previons summons was issued, calling on any party to shew
cause why such au urder as that in question shoald not be grant-
ed. The order was drawn up onreading the summons of the 13th
of April, 1861, but that summons only called upon the garnishees
and Thomas McCellum, and the attorney of McCollum in the suit .
of McCollum against the garnishees, to shew cause why the gar-
nishees should nat pay to the judgment creditors the amount due
from the garnishecs, or cither of them, to McCollum, or so much
thereof as would be sufficient to satisfy tho debt duc to the judg-
ment creditors. The only ground for the intervention of the
agent of the atterney for Gillespie, Moffatt & Co., was to shew
that they beld an assignment of tnat judgment,

The Common Law Procedure Act authorises the court or a judge .
to call the garnishee before thewr to shew cauge why be should |
not pay the judgment] creditor the debt due to the judgment;
debtor. If he does not appear, or does not dispute the debt, or
pay the money into court, execcution may be issued against him. !
If he appears, and does not dispute Ing liability, the judgment
creditor may be authorised to issue o writ against him.  But the
statute gocs ro further, aud certainly makes no provision for the '

the liability of the garmshee to pay the judgment creditor by
writ, under the 64th section of the English act, of which gec. 291
of our Consol. Stats. U. C, ch. 22, is a copy.

The decision in firsch v. Coates has probably made the waut of
a power felt to deal with third parties having, or claiming to
have, & right to a debt which the judgment creditor is desirous of
obtaming an order upon a garnishee to pay. And an act has been
passed, 23 & 24 Vic., ch. 126, by sec. 29 of which it is provided,
that when it is suggested by the garnishes that the debt sought to
be attached belongs to some thitd person, who has a licn orcharge
upon it, the judge may order such third person to appear befora

“him, and state the nature and particulars of his claim upon such
i debt.

I presume that under this and the former acts, the judge
having heard the third party, as well as the garnishees and the
original parties to the cause, will in his discretion grant or with-
hold an order on the garnizhee to pay. But this act gives no
power to direct a feigned issue between any of the parties.

We bave not any act containing the provisions of the Eaglish
statute just citel, and I have not been able to find any legal
ground on which to support the order.

In my opinion the rule must be abzolute, but without costs.

Ler cur.—Rule abeolute.

MONTHLY REPERTORY.
CHANCERY

vV.C. 8.

Fraud and pressure—Surprise—Sale or morigage— Undervalue,

Dovrcras v. CLLYERWELL. Nov. 4, 5, 6, Dec. 4.

Where a person in precuniary difficuities executed o deed of
scle on the assurance that, notwithstanding the form of the in-
strument, he might redeem at any time, and it appeared that he
had been induced to execute the instrument hastily in favour of
a perfect stranger, by a solicitor who acted for both parties, and
thut the consideration money was much less than the mavket value
of the property, the Court set aside the transaction a3 au absoluto
sale.

L. J. Hvcues v. Joxes.  Nov. 9, 11, 12, 25,

Vendor and purchaser—Speeific performance— Land subject to leases
— Wawer—Compensation.

Where the particulars and cor. .itions of sale purport to offer an
cstato in fee simple or possession, the existence of leases for lives
over n part of the estate will entitlc the purchaser esther to re-
scind the contract or to compensation, according to circumstances.

A statement in the conditions of sale that the purcheser is to
be let into the receipt of the ‘“rents and profits ” from a certain
day, must be construed to mean ordinary rents and profits, and
not rents reserved on leases for hises.

Though the conduct of a purchaser, after the discovery aof cir-
cumstances entitling him to rescind a contract, may be such s to
preclude him from so doing, 1t does not necessarly fullow that he
1s not entitled to compensation.

It is the duty of a vendor to qualify upon the face of the
particulars the interest they intend to sell, if they do not iatead
to sell an unqualified cstate in fee.

vV.C. K Dee. 13.
Will— Construction— Residue— Alquot shares— Abatement.

Hanrey v. Mooy.

A testatrix being entitled to an annuity represented by a prin-

intersention of a third party, or for calling any other parties, ' cipal sum. by voluntary scttlement, vests £600, part thereof, in
except the judgment creditory, the judgment debtor, and the gar- | trustees upon trust to pay the income to herself for life, with a
nishees, before the court or & judge, or for makiog any rule or ' power of appointment to her by decd or will amongst her issue,
order to bind or otherwise affect the interests of any such other ; childrca or grandchildren, and in defsult to pay £250, part
parties. i thereof, to Ler daughter C ; and £200, further part thereof, to

But the English courts havo beld that when the debt sought to ' her daughter E.: and £150. the residue thereof, to her grand-
be attached has been sleeady assigned by the debtor, the 601h | daughter  She then, by her will, directs and appoints, in pursu-
and Glstscctians of their Common Law Procedure Act of 18534, do | ance of her power, that the trustces of the settlement shail convert
not apply. According to tho judgment in the case of [lerseh v. ) the £690, and after paying debts, funeral and testamentary ex-
Coates, (18 C. B. 757,) the only course was to try any question of i penses, pay £75 to each of her daughters, ard the residue of the
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£600 to S. C. on trust to invest, and apply the dividends and io-
terest for the benefit of the grand-daughter, in his {C. 8’s.) absolute
dircction, until she attains seventeen, then to pay the further sum of
£100 out of the sum which might then beo in s hauds, to euch ot
her duughters, with a hike trust to 8. C. to invest the residue, and
any the interest to her grand-daughter until she attuins tweaty -one,
had then to her absolutely  But in case of her dyiug uuder
twenty-one, to 8 C absolutely, whom she appoiuis Ler executor
and the guardian of her grand-daughter, to whom she gices ber
personalty.

Ileld, that the gift to her graud-daughter was not a gift of a
specific sum, but of what shyuld remaia atter making the paynients
directed by the will.

Held, also, that an assignese of the daughter’s legacies, the fund
being insuflicicnt, was not entitled to take in priviity to S. C., to
whom they had handed over a portion.

V. C. K. Dec. 16.

Practice—Parties—Child of plaintiff’ born since bill filed—Qbjection
on the hearing.

Where a suit involves a question in which the children of the
plaintff are iuterested, and & chuld 18 born atter the bl is filed,
the Court will, on the objection takea at the bearing, order the
cause to stand over, with liberty to amend by bringiug the chuild
born since the institution of the suit before the Court.

LEYLAND v. LEYLAND.

V. C K. MATTUEWS V. GOODDAY. Dee. 16.
Equitable mortgage by deposit— Agreement to execute a legal
morigage.

An agreemant in writing, accompavpying a deposit of deeds, to
charge land with a sum of money, is nothing more than an cquit-
sble charge epforceablo in equity by having the money raised by
sale or mortgage, aud gives no right to foreclose, nor to ask for a
legal mortgage.

An ngrecment to give a Jegal mortgage, superadded upon an
sgreement to charge land, gives a right to have th  contract
enforced in equity, and by the same decree to forecivwe, uuless
the money is paid.

A simple deposit of deeds is a charge enforceable in equity, but
gives no right to have a legal mortgage, although in the view of
o Court of Lquity it is a contract to charge tho land, and the
remedies are the same.

A contract to charge land, and also, if required, to give a legal
mortgage, accompanied by a deposit of deeds, gives a right to a
sale, but dues not not cumpel the mortgagee to take a legal
mortgage.

Y.C.S. Drrries v. SMITH. Jan, 18.

Principal and surcty—Separate contract by surely in consideration
of cxtenswon of time.

8. S. accepted a bill of exchange as surety for C. 8., and subse- |
quently, 10 consideration of further ume given im (3. 8.) for
payment, covenanted by deed to pay what was due on the bill with
interest, and at the same time assigned & policy as futher security

Ileld, that sn *¢ entire acquittal ~ of debts given to C. S. by all
bis creditora did not release S. 8.

L. T DrrE or Beacrorr v. Bates. Jen. 11, 13.

Injunction—Laadiord and tenant— Execution creduor— Right of

landiord lo fiztures.

Where the lessec of a coal mine had covenanted at the end of
the term to yield up the works and mines, &c.; and all ways and
rouds in such good repair, order, and condition so that the works
might be continued aud carricd on by the Jessor.

1{eld, (reversing the judgment of Vice-Chancellor STrarT), that
such covenant did not include woodern sleepers or iron tram plates
fazteoed to such Woudva slecpurs used fur vhe puarpuse of &
railway.

Quare, whether such covenant would have included stone

{recommend the work to the profession.

Nov. 14, 15, 18, Dec. 3.
JIUNTER V. STEWART.

| L. C.

Defence of res Judicata—Delay—ublic comgpany—=Speculatice
bustness.

, If aLillis filed in the Court of Chancery in England, praying
tlie suine relief as a bill previvasly filed by the plaunuilin a ¢olonial
}Cuurl ot copeurraut Juasdiction, an adverse decree in the former
swit cannot be pleaded a8 a defence, unless the grounds ou which
the subsequent claim is made, ave indentical with those alleged
m the former suit.
. When the sliegations aud equity of the ono bill are different
'from the allegations and equity of the other Wll, the plea of res
[ Judicota cannot be sustained.

'Lie question whether a plaintiff in sceking relief against o
company, after a constderabio Japse of time, 1s debarred of his
remely by reason of tho supposed speculative nature of the
company considered.

REVIEW.

Tuz Urrer Canapa Law List, 1862, compiled by Rordans &
Finch. -th Edition. Torunto: W. C. Chewett & Co.

We hail with pleasure this new edition of our Law List—
not only as a manual of useful infurmation, but as the indis-
peasable book of reference for every legal practitioner. In
fact, it has now becoms as much a necessity in a lawyer’s
office as Chitty’s Forms. Tho edition before us contains full
information for students in respect to all matters nffecting
their interests at Osgoode IIall, the Law School, &c., and is
prefaced by most useful introductory observations. We also
notice with pleasurs that the compilers have taken the sug-
gestion formerly made by us, and have given separate columns
for tho names of the Common Law Agents and Chancery
Agents in Toronto of the country practitivners. We cordially

APPOINTMENTS TO OFFICE, &cC.

COUNTY COURT JUDJES
IEXRY B RRARD, of O<goode Hall, Esquire, Barrister at-Law, to be Deputy
Judzo of the Covniy Court of and for tho County of Oxford.—{Gazetted 25th
June, 1862.)
EPHRAIM JUNES PARKE, Eequire, Barristerat-Taw, 10 be Deputy Judge of
the County Court i sud for e Couniy of Middiesex.~—Uazeited 2oth July,
13¢62.)

CLERK OF THE PEACE AND COUNTY ATTORNEY.

JOLN McNAB, of the City of Toroato, Esquire, Barrister at-1aw, to be Clerk of
tha Pesco and Connty Crown Attorney an aod fr the United Counties of
York and Peel —(Gazetted 26th July, 1562)

REGISTRAR

PETER DUNCAN MRELLAR, Esquire, t be Registrar of tho County of Kent,
1 the rama anu stead of LDWIN LARWILL, Esquire, resigacd —(Gazetted 12th
July, 1862)

NOTARIES PUBLIC.

JAMES BENSON, of Saint Cathariues. Esquire, Attorney-at-Law, to bo a Notary
Pablic 1a Upper Canada.—(Gazetted 25th Juny, 1862.)

JIUN HARPER, of Toronto. Erquire, Attorney-at-law, to be & Notary Public
in Upper Canada —((Gazetted 23th June, 1562)

JAMRS GRAHAM VANSITTART. of Ottawa, Esqulre, Attorney-at-Law, to be
a Notary Pubite in Upper Causda ~{Uszettcd 12th July, 1562

DAVID WILLIAYM DUMBLE, of Cobourg. Esquire, Attormey-at-Law, {0 bo a
Notary Public 1o Upper Canada.~{Gazetled 12th July, 156:2)

CORONERS.

EZRA PMOTE, Fsquiro, M.D, Associats Coroper County of Elgla.~—~{Gazetted
28th Juoe, 1562.)

JOHN PHELAN, Esquire, M.D., Associate Coroner County of Norfolk —(Gazettod
12th July, 1862.)

JOUIN BEESLEY TWEEDALFE, Fsquire, M.D,, Associste Coroner County of
Norfulh —(Gazetted 10th July, 15v2.)

TO CORRESPONDENTS.

slecpers and iron tram plates fastened to stone sleopers.

% EDWARD STONZUCUSE, SoLIQITOR ~-Under ¢ Division Courts.”



