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DOMINION LAW REPORTS
WALKER v. WALKER. 

i Annotated, i

Judicial Committee of the Privy Council, Viscount Haldane, Lord 
Ruckmaster, Lord Dunedin, Lord Shaw and Lord Reott Dickson.

July .1, J9Ü.
Divorce and separation ($ II—6)—Imperial statute in force in Mani­

toba—Dominion legislation—Provincial legislation—Juris 
diction of Court of King's Bench to entertain divorce actions

The Dominion Act of 1888, which was passed to remove certain 
doubts as to the application of certain laws to the Province of Mani 
toba so far as it extended to the subject of marriage and divorce, was 
within the exclusive power of legislation conferred on the Dominion 
Parliament by s. 91 of the B.N.A. Act. This Act provided that the 
laws of England relating to matters within the jurisdiction of the 
Parliament of Canada so far as the same existed on July 15, 1870, 
had been as from that date and were in force in Manitoba insofar as 
applicable to the Province, and unrepealed by Imperial or Dominion 
legislation.

Their Lordships held, following theP'at/s v. Watts case ( [1008] A.V.
573), that this Act was sufficient to make the provisions of the English 
Divorce and Matrimonial Causes Act of 1857 part of the substantive 
law of Manitoba. The English Act of 1857 not only set up a new 
Court, but introduced new substantive law and gave to the Court it 
constituted not only the jurisdiction over matrimonial questions 'which 
the old Ecclesiastical Tribunals possessed, but a jurisdiction arising 
out of the principle then for the first time introduced into the law of 
England of the right to divorce a vinculo matrimonii for certain 
matrimonial offences.

The Court of King’s Bench Act, passed by the Legislature of Mani­
toba in 1913, was sufficient to give the Court of King’s Bench jurisdic 
tion to entertain petitions for divorce, and in respect of matrimonial 
offences.

[Review of Acts and authorities.]

Appeal by defendant from the judgment of the Manitoba Statement. 
Court of Appeal, 39 D.L.R. 731, which held that the English 
divorce laws in force in 1870 were in force in Manitoba, and that 
the Court of King’s Bench had full power to administer these 
laws. Affirmed.

F. H. Maughan, K.C., and Horace Douglas, for appellant :
Sir John Simon, K.C., and John Allen (Deputy Attorney-General 
for Manitoba) for respondents.

The judgment of the Board was delivered bÿ
Viscount Haldane :—The question to he decided in this case h5S£. 

is one of much importance, and is of a class as to which their

IMP.

P. C.

1—48 D.L.R.
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IMP. Lordships always desire that, before any topic falling within it 
p. c. is brought before them on appeal, that topic should have pre- 

Walkbr viously been submitted for consideration by the Supreme Court 
I» v. of Canada. However, in bringing the appeal directly from the 

\\ alker. (iourt Appeal in the Province the appellant is within his legal 
Hauuiw. light, and it becomes the duty of this Board to dispose of the 

question raised.
That question is whether the Court of King’s Bench for the 

Province of Manitoba has jurisdiction to deal with a petition 
for a decree declaring a marriage null and void on the ground of 
impotency. The answer to this question depends on what is the 
law relating to dissolution of marriage in the Province, and to 
the jurisdiction of its Court of King’s Bench.

It will be convenient in the first place to refer briefly to the 
history of the territory of the Province. Originally, what is now 
Manitoba formed part of so much of what is to-day the territory 
of Canada as had been included by King Charles II. in the 
Charter which he granted in 1670 to the Hudson’s Bay Com­
pany. The area comprised in this Charter was treated as extend­
ing to what became known later as Rupert’s Land and the North- 
Western Territory. When the Dominion of Canada was formed 
in 1867 the Hudson's Bay Company’s territory was not brought 
within it. Its inclusion, at all events partially, was however 
rendered practicable by subsequent legislation. In particular by 
s. 146 of the B.N.A. Act of 1867, it had been provided that the 
Sovereign in Council might, on Address from the Dominion 
Parliament, admit Rupert’s Land and the N.W. Ter­
ritory into the Union on tenus and conditions to be set out in the 
Address and approved by the Sovereign. By Order in Council of 
June 23, 1870, Rupert’s Land and the N.W. Territory 
were admitted accordingly into the Dominion. The terms and 
conditions are not important for the present question.

Before referring to the steps which were taken to form what 
became the Province of Manitoba, after this admission, it is im­
portant to see what was the state of the law in Rupert’s Land 
and the N. W. Territory at the time when the admission took 
place. The Charter of 1670 enabled the Hudson’s Bay Com­
pany to make law s and administer justice in the region confided
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to them. There is no doubt that the settlers brought with them IMP.
to that region such of the laws of England in 1670 as were appli- p. c.
cable under the circumstances. In course of time Imperial legis- Walker
lation took place, designed apparently for the protection of those »■

..... . . , , , . Walkenliving within Indian territories and other parts of America out- —
side Upper and Lower Canada and the Civil Government of 
the United States, legislation long prior to Confederation, and 
which gave jurisdiction to the Courts of U. Canada to entertain 
suits arising outside U. Canada, but within these regions, and 
to deal with the subject matter as if (with certain exceptions) 
the law of U. Canada applied. Their Lordships do not think 
that the provisions so made took away the general power to 
make laws and set up Courts conferred by the Charter of 1670 
on the Company.

What afterwards became the limits of the Province of Mani­
toba included a part of Rupert’s Land called the District of 
Assiniboia. For this district the Company had set up a Governor 
and Council, who acted as a Court of Justice. At a meeting of this 
body in 1851 an Ordinance was passed providing that, in place 
of the laws of England as they were at the date of the original 
Charter of 1670. these laws as they had become at the date of 
the accession of Queen Victoria should regulate the proceedings 
of the Court. In 1864 there was substituted for the laws at the 
date of the Queen’s accession “all such laws of England of 
subsequent date as may be applicable.’’

Whatever relevance these steps in legislation might possess 
were the answers to the present question dependent on how far 
the law of England, as it stood at the time of Confederation, was 
applicable in Manitoba or in part of it, the point becomes unim­
portant in view of what followed after Confederation. For the 
Dominion Parliament in the first place passed an Act in 1869 
which provided ad interim that all the laws which should be in 
force in Rupert’s Land and in the N.W. Territory at the time of 
their admission, which was then likely to take place, should, so far 
as consistent with the B.N.A. Act of 1867, remain in force until 
altered. Shortly after this, in 1870, the Dorn. Parliament passed 
a second Act by which the Province of Manitoba was formed 
out of Rupert’s Land and the N.W. Territory, and the provisions
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of the B.N.A. Act (except those parts which were inapplicable 
to the Provinces generally then composing the Dominion) were 
made to apply to the new Province of Manitoba in the same way 
and to the like extent as if this Province had been originally 
included at Confederation, with provisions for the representation 
of Manitoba in the Dom. Parliament and for the establishment 
of a Legislature in the Province. In order to get rid of doubts 
as to the power of the Dom. Parliament to enact these statutes 
an Imperial Act was passed in 1871, which confirmed them as 
from the dates at which the Governor-General assented to them 
in the Queen’s name, and provided generally that the 'Dom. 
Parliament should have power to establish new provinces in 
territory within the Dominion but not included in any of its 
existing provinces, and to make provision for administration and 
for the peace, order and good government of any such provinces, 
and for any territory not for the time being included in any 
province.

The most important of these statutes for the purposes of the 
present question is the second of the Dominion Acts, that of 1870, 
providing for the formation and Government of Manitoba, and 
confirmed as from its date by the Imperial Act of 1871. By s. 
2 of this Dominion Act it had been enacted, as their Lordships 
have already stated, that the provisions of the B.N.A. Act of 18(>7 
(excepting those not applicable to the whole of the Provinces of 
the Dominion) should apply to the new Province of Manitoba. 
The effect of this was that the Legislature of the Province was 
enabled, when set up, to pass an Act in 1871 establishing a 
Supreme Court with jurisdiction over all matters of law and 
equity. As far as possible, consistently with the circumstances 
of the country, the laws of evidence and the principles which 
governed the administration of justice in England were to 
obtain in this Supreme Court of Manitoba. Moreover by s. 52. 
so much of the laws of the Governor and Council of Assiniboia 
as were not inconsistent with the Act were to be extended to the 
whole of the Province of Manitoba.

It may be that the effect of the amending Ordinance already 
referred to, passed by the Council of Assiniboia and declaring 
that the laws of England not only down to but subsequent to
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(jueen Victoria’s accession were to regulate the proceedings of IMP. 
the General Court, taken together with the statutes just referred p. ( 
to, and with s. 52 of the Manitoba Act of 1871, were sufficient to \\ A, K»„ 
make all existing English law, except so far as inapplicable, Wx|rhK|{ 
extend to the new Province. But their Lordships are of opinion 
that it is unnecessary to consider this point, in view of the pro- luidsne 
vision made by an Act of the Dorn. Parliament passed in 1888 to 
remove doubts as to the application of certain laws to the Prov. 
of Manitoba. This Act, if it extended to the subject of marriage 
and divorce, was, insofar as it did so, plainly within the 
exclusive power of legislation conferred on the Dorn. Parliament 
by s. 91 of the B.N.A. Act of 1867. It provided by s. 1 that, with 
an exception that is not material, the laws of England relating to 
matters within the jurisdiction of the Parliament of Canada, so 
far as the same existed on July 15, 1870, had been, as from that 
date, and were in force in Manitoba, insofar applicable to the 
Province and unrepealed by Imperial or Dominion legislation.

In the ease of Watts v. Watts, [ 1908) A.C. 573, it was decided 
by this Board that legislation in British Columbia, whereby it 
was declared that “the civil and criminal laws of England as the 
same existed on November 19, 1858, and so far as the same are 
not from local circumstances inapplicable, are and shall be in 
force,” was sufficient to make the provisions of the English 
Divorce Act of 1857 apply so far at least as to enable the Court 
of British Columbia to grant divorce for adultery. Even if 
their Lordships were disposed to treat this decision as not bind­
ing on them, they see no reason to dissent from it, or to doubt 
the application, mutât is mutandis, of its principle to the present 
case. For the Divorce Act of 1857 did much more than set up 
a new Court and regulate its procedure. It introduced new 
substantive law, and gave to the Court it constituted not only 
the jurisdiction over matrimonial questions which the old Ecclesi­
astical Tribunals possessed, but a new jurisdiction, arising out of 
the principle, then for the first time introduced into the law of 
England, of the right to divorce a vinculo matrimonii for certain 
matrimonial offences. This right had thus been made part of 
the law of England by July 15, 1870, and their Lordships arc of 
opinion that it became part of the substantive law of Manitoba, 
i he circumstance that Ontario has no such law as to divorce
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IMP. docs not appear to their Lordships to militate against this con- 
p. c. etruction of the Dominion Act in question. 

xv A further point has however been raised by the appellant.
il ALKEK ..il

v. It is that the Dom. Parliament, even assuming that it introduced 
^K' new substantive law on the subject, had committed no jurisdie- 

uiJidSS. tion to the Courts of Manitoba to apply such law, and that the 
Legislature of Manitoba had not, when constituting its Supreme 
Court, endowed it with power to do so. It is sufficient that their 
Lordships should point out that in 1913, prior to the proceed­
ings in the present ease, the King's Bench Act of that year 
passed by the Legislature of the Province had provided that the 
Court of King’s Bench, which had taken the place of the former 
Supreme Court, was to be a Court of Record of original juris­
diction, and to possess and exercise all such powers and authori­
ties as by the laws of England arc incident to a Superior Court 
of Record of civil and criminal jurisdiction in all matters civil 
and criminal whatsoever, and was to possess all the rights and 
privileges of such Courts, as fully as the same were on July 15, 
1870, possessed by any of her late Majesty’s Superior Courts of 
Common Law at Westminster or by the Court of Chancery at 
Lincoln’s Inn, or by the Court of Probate, or by any other Court 
in England having cognizance of property and civil rights and 
of crimes and offences. The Act goes on to direct the Court to 
hold plea in all manner of actions, suits and proceedings, whether 
at law or in equity or probate or howsoever otherwise.

Their Lordships find nothing in the context of the Act to 
limit the natural meaning of these words, and they are therefore 
of opinion that the case is indistinguishable from what was 
decided in Watts v. Watts by this Board. It appears to them 
to be clear that, in the absence of wrords limiting its jurisdiction 
under the Act referred to, the Court of King’s Bench of the 
Province of Manitoba was rightly held by the Judges in the. 
Court of Appeal of the Province, as the result of the careful 
and learned judgments they delivered, to have had jurisdiction, 
as contended by the respondent and the intervenant.

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed. It has been agreed that 
nothing should be said about costs.

Appeal dismissed.
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ANNOTATION.
Existence of judicial divorce in Manitoba. Saskatchewan and 

Alberta as determined by the Privy Council in the Walker v. 
Walker and Hoard v. Hoard cases. By John Allen, Deputy 
Attorney-General for Manitoba.

The judgment of the Privy Council in the case of Walker v. Walker 
and the Attorney-General of Manitoba is moat interesting as finally 
determining that judicial divorce exists in Manitoba and has existed, in 
any event since the year 1888 when the Dominion Parliament enacted 
the Act e. 33, of the Statutes of that year, entitled “An Act respecting 
the application of certain laws therein mentioned to the Province of 
Manitoba.”

It was argued before the Court of Appeal of Manitoba that the right 
to judicial divorce had existed in Manitoba since Jan. 7, 1864, because 
the Ordinance of the Governor in Council of Assinilsda introduced the laws 
of England of that date so far as applicable to the old Hudson's Bay 
Colony, and there could be no question of the applicability of the English 
law of divorce and matrimonial causes (c. 85 of 20 anil 21 Viet.) after 
the decision in Watts and Att'y-Gen'l for B.C. v. Waffs, [1008] A.C. 573. 
(See judgment of Cameron, J., in Walker v. Walker and Att'y-Gen'l 
(1918), 39 D.L.R. 731, at p. 752.)

The Judicial Committee, however, refused to deal conclusively with 
the effect of the Ordinance of 1804 and rest their judgment on the 1888 
Dominion Act.

In the argument before the Judicial Committee it was pointed out 
that the Ordinance of 1864 had already been interpreted by the decision in 
Sinclair v. Mulligan. 3 Man. L.R. 481 and 5 Man. L.R. 17, as referring 
only to procedure and not to substantive law. Hence their Lordships in 
the Judicial Committee doubtless hesitated to upset the Sinclair v. Mulligan 
judgment which was rendered over thirty years ago, and founded their 
judgment on the 1888 Dominion Act which is expressed in language which 
leaves no room for doubt.

It would have been interesting indeed if the Judicial Committee had 
finally determined just what was meant by the old Ordinance of Jan. 7. 
1864, which caused so much trouble to the early lawyers and judges in the 
Prov. of Manitoba.

It would appear, however, that the judgment in Sinclair v. Mulligan 
is not correct for the following reasons: Killam, J., held that the 
Ordinances of April 11, 1862, and of Jan. 7, 1864, introduced procedure only 
ami not substantive law. The Statute of Frauds is procedure and lienee 
if the reasoning of Killam, J., is correct, the 1862 anil the 1864 
Ordinances and similarly the Ordinance of 1851 (found at p. 
378 of Oliver) couched in the same language would introduce the Statute 
of Frauds. Hence the finding in Sinclair v. Mulligan that the Statute 
of Frauds was not introduced would appear to be incorrect. It is worth} 
of note that neither court in Sinclair v. Mulligan touched on the 1851 Con 
solidation of the Ordinances of the Governor and Council of Assiniboia.

Annotation.
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Annotation. The 1888 Dominion Act is us follows:—
An Act respecting the application of certain laws therein men­

tioned to the Province of Manitoba.
(Assented to 22nd May, 1888).

For the removal of doubts. Her Majesty, by and with the advice 
and consent of the Senate and House of Commons of Canada, declares 
and enacts as follows : —

1. Subject to the provisions of the next following section the 
laws of England relating to matters within the jurisdiction of the 
Parliament of Canada, as the same existed on the fifteenth day of 
duly, one thousand eight hundred and seventy, were from the said 
day and are in force in the Province of Manitoba, insofar as the same 
are applicable to the said Province and insofar as the same have not 
been or are not hereafter repealed, altered, varied, modified or affected 
by any Act of the Parliament of the United Kingdom applicable to the 
said Province, or of the Parliament of Canada.

2. Whenever, between the said day and the first day of March, 
one thousand eight hundred and eighty-seven, interest was payable in 
the said Province by the agreement of parties or by law and no rate 
was fixed by such agreement or by such law. the rate of interest was 
six per centum per annum.

.1. Nothing in the first section of this Act contained shall affect 
any action, suit, judgment, process or proceeding pending, existing or 
in force at the time of the passing of this Act.
S. 1 above is the important section. This s. 1 was re-enacted in the 

same form in the 190(1 revision of the Statutes of Canada.
Now “Divorce” is one of the subjects assigned exclusively to the 

Dominion Parliament, by sub-head 26 of s. 91. of the B.N.A. Act. Hence 
the 1888 Dominion Act enacted that for Manitoba from duly 15, 1870, the 
law as to divorce should lie the law of England as of July 15. 1870, if the 
same were applicable. The case of Watts mul Att'y-Qen’l v. Watts, supra, 
decided that the English Divorce and Matrimonial Causes Act of 1857 
( which became law in Jan., 1858) was applicable to British Columbia 
on Nov. 19. 1858. Hence the divorce law of England of July 15, 1870, must 
have I icon applicable to Manitoba on that date. Hence the effect of the 
1888 Dominion Act was to introduce into Manitoba the substantive law of 
England of July 15, 1870. ns to divorce.

The counsel for the appellant, however, before the Judicial Committee 
argued at great length that there was not, on July 15. 1800, and is not now, 
any Court in Manitoba with jurisdiction in divorce pleas.

As respects jurisdiction of the courts the Walker ease differs from the 
Watts case, because prior to the entry of British Columbia into Confed­
eration one law-making body there had full power to enact the substantive 
law, and to give jurisdiction to its courts, and as was conclusively shewn 
by the Watts case and the cases on which it depended, the substantive law 
had lteen introduced and the courts clothed with the fullest power to try 
divorce and other pleas. After the entry of British Columbia into Confed­
eration the same law as to divorce remained in force, and its courts still 
retained their power to adjudicate in divorce picas.

Prior to July 15, 1870, however, there \tas no Province of Manitoba. 
Hence if the 1888 Dominion Act did introduce into Manitoba the substantive 
English laws of divorce of July 15. 1870, without creating any Court there 
still remained tlie question as to whether or not the Provincial Legislature 
of Manitoba had created a Court with jurisdiction wide enough to hear
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divorce rase*. It might lie said that the argument before the Judicial 
Committee turned largely <m the question ns to whether or not the Pro­
vincial Legislature had created a Court with jurisdiction in divorce. At 
one stage of the argument Lord Buckmaeter stated to Mr. Maughan, K.C.. 
“If a man has certain definite statutory rights conferred upon him by the 
Dominion Parliament do you mean to say that the Provincial Parliament can 
render them wholly inoperative by not providing any means by which they 
can lie made effectual?” Mr. Maughan replied that the Dom. Parliament 
could confer jurisdiction on a Prov. Court (see Valin v. Lan plain (1870), 
5 App. Cases. 115# or create a Court of its own under s. 101 of the B.N.A. 
Act. Viscount Haldane then interposed as follows:—

“That is quite a different thing, this meant a Court such as the Court 
of Exchequer in Canada for settling disputes between people in different 
Provinces.”

This might indicate that s. 101 of the B.N.A. Act does not give the 
Dom. Parliament the fullest powers in creating courts. Perhaps, however. 
Viscount Haldane did not intend to finally determine the point.

The Judicial Committee hence took the broad ground that once there 
is a substantive law in force in any province, that law cannot Is- rendered 
nugatory by any legislation of the province. The Supreme Court of the 
Province must administer the law where no other provision is made, 
lienee the Legislature of Manitoba could not now validly enact that the
< ourt of King's Bench shall not adjudicate in divorce pleas. Such legisla­
tion would be ultra vin» if one interprets correctly what was said in the 
argument before the Judicial Committee.

If one traces the history of the General Quarterly Court, which existed 
in Aasiniboia prior to July 15, 1870. it would appear that it had juris­
diction to adjudicate in “All causes, civil as well as criminal.” (See 
Hudson's Bay Company’s Charter) and did adjudicate in all kinds of cases 
as the records in the Provincial Library at Winnipeg shew. Such eases as 
the following were heard before it:—Criminal conversation, defamation, 
theft, murder, assault, selling beer, supplying Indians with drink, giving 
false statements of imports, trespass, rape, false pretences, seduction, 
defamatory conspiracy, perjury, infanticide, concealing birth, breach of 
contract, debts, manslaughter, kindling a tire in open plains, all kinds of 
civil claims.

The General Quarterly Court tried more than one murder case, and it 
inflicted the death sentence, which was carried out.

The General Quarterly Court adjudicated in Probate matters after 
ISf.S—Oliver, p. 66», also in regard to Guardianship of Minors—Oliver 
p. 658.

As to the power and jurisdiction of the General Quarterly Court see 
Recorder Johnsons charge to the first Grand Jury in Manitoba reported 
in The Manitoban newspaper of May 20. 1871; Wood, C.J.M.. in /{. v. 
Lapine, Provincial Library Volume; Recorder Johnson’s evidence la-fore the
< ommittee of the Dominion House to investigate tlie dispute us to boundary 
Is-tween Ontario and Manitoba—Provincial Library Volume.

The General Quarterly Court was in existence and exercised full 
power and authority on July 15, 1870, and for some two years thereafter 
until the Manitoba Supreme Court was created and a Judge appointed.

Annotulion.
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Annotation. The General Quarterly Court was recognized by Imperial, Dominion 
and Provincial legislation. See s. 5 of Rupert's Land Act, 1868 (Imp.), 
ss. 5 and 6 of 32-33 Vic., c. 3 (Dorn.), s. 30 of 33 Vic., c. 3 (Dom.), s. 2 
of 34 Vic., c. 14 (Dom.), s«. 30, 40 and 41 of 34 Vic., c. 2 (Man.) Schedule 
A to c. 13 of 34 Vic. (Dom.) by which the General Quarterly Court was 
given certain bankruptcy jurisdiction by the Dominion, s. 5 of 34 and 35 
Vic., c. 28 (Imp.), s. 1 of 35 Vic., c. 4 (Man.)

Hence it is submitted that after July 7. 1864, the General Quarterly 
Court of Hudson's Bay days could have adjudicated on divorce pleas 
if same had been brought before it, and this Court was clothed with this 
power on July 16, 1870, and thereafter until it went out of existence in 
1872. Hence on July 15, 1870, there was a Court in Manitoba with full 
power to adjudicate in divorce pleas.

After the creation of the Manitoba Supreme Court its jurisdiction 
and constitution were changed from time to time by the Provincial Legis­
lature. It is worthy of note that the first jurisdiction legislation of the 
Province after 1888 was in 1891. (See ss. 8 and 9 of c. 36 of 1891 Con. 
State, of Manitoba.) The foot note to said s. 9 has the reference “51 
Vic. c. 33, s. 1 (D).” This is the 1888 Dominion Act which introduced the 
laws of England and shews conclusively that the draftsman of the 1891 
Provincial Act had at his elbow the 1888 Dominion Act and drafted accord­
ingly. The chairman of the board which consolidated the Manitoba 
Statutes in 1891 was Killam, J. Nowhere else in all the Statutes of 
Manitoba can one find a reference in a foot note to a Dominion Statute. 
The change which was made in the said jurisdiction s. 9 in 1891, together 
with this foot note referring to the Dominion Statute would indicate that 
the then Court of Queen’s Bench was clothed with the fullest powers to 
meet the change in the law effected by the 1888 Dominion Act.

The Judicial Committee held that there is nothing in the present 
jurisdiction sections of the Provincial legislation cutting down the jurisdic­
tion of the Court of King's Bench, and that it consequently has jurisdiction 
to adjudicate in divorce pleas. Hence the substantive law of Manitoba as to 
divorce and matrimonial causes must be found in the English Statutes in 
force on July 15, 1870. These are: C. 85 of 1857 Statutes (20 and 21 
Vic.); c. 108 of 1858 Statutes (21 and 22 Vic.); c. 61 of 1859 Statutes 
(22 and 23 Vic.) ; c. 144 of 1860 Statutes (23 and 24 Vic.) ; c. 81 of 1862 
Statutes (25 and 26 Vic.); c. 44 of 1864 Statutes (27 and 28 Vic.); c. 32 
of 1866 Statutes (29 and 30 Vic.) ; c. 77 of 1868 Statutes (31 and 32 Vic.).

One will have to extract from these Statutes those parts which are 
applicable to Manitoba and such will constitute the substantive law of 
Manitoba as to divorce.

Those who next consolidate the Manitoba Statutes will have to go 
through the above mentioned English Acts and extract the divorce law of 
Manitoba. The same should be given the dignity of a chapter in the next 
Consolidation of the Manitoba Statutes (See c. 67 R.S.B.C. 1911. which i» 
the English law of divorce of Nov. 19, 1858, so far as applicable to British 
Columbia.)

Unless the Canadian Parliament changes the law, Manitoba will con­
tinue to have as its divorce law the law of England of July 15, 1870, just 
as British Columbia continues to this day to have the law of England of
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Nov. 19, 1858. In the fifty years since Confederation no general divorce 
law has been enacted by the Parliament of Canada.

The 1850 English Act is the most important of the above. This enacted 
new substantive law and transferred all cases of divorce and matrimonial 
causes to the Court created by the Act and regulated the procedure of the 
Court. It in effect rendered unnecessary divorce by Act of Parliament 
for persona domiciled in England, and did away with the jurisdiction of 
the Ecclesiastical Court which jurisdiction was transferred to the new

8. 27 of the 1857 English Act is important. It is as follows:—
XXVII. It shall be lawful for any husliand to present a petition 

to the said Court, praying that his marriage may be dissolved, on the 
ground that his wife has since the celebration thereof lieen guilty of 
adultery ; and it shall be lawful for any wife to present a petition to 
the said Court, praying that her marriage may be dissolved, on the 
ground that since the celebration thereof her husband has been guilty 
of incestuous adultery, or of bigamy with adultery, or of rape, or of 
sodomy or liestiality, or of adultery coupled with such cruelty as 
without adultery would have entitled her to a divorce a mrnsa et thoro 
or of adultery coupled with desertion, without reasonable excuse, for 
two years or upwards, and every such petition shall state as distinctly 
as the nature of the case permits the facts on which the claim to 
have such marriage dissolved is founded; provided that for the pur­
poses of this Act incestuous adultery shall be taken to mean adultery 
committed by a husband with a woman with whom, if his wife were 
dead, he could not lawfully contract marriage by reason of her being 
within the prohibited degrees of consanguinity or affinity; ami bigamy 
shall lie taken to mean marriage of any person being married to any 
other person during the life of the former hu-hand or wife, whether 
the second marriage shall have taken place within the dominions of Her 
Majesty or elsewhere.
This shews that the new order of things does not effect any great 

change in the law. It is the method of administering the law' which has 
been changed. Recently statements have been made in public to the effect 
that the Walker ca*e will result in divorces being granted for reasons 
which have mit prevailed hitherto. The Senate and House of Commons 

« have hitherto recognised adultery as the only valid ground for divorce, 
. although in a few instances other reasons have prevailed. The woman 

was on the same level ns the man in applications for divorce at Ottawa. 
Now, however, the Manitoba Courts will be compelled to give the man 
higher rights than the woman, as the above s. 27 indicates. Hence the 

' Courts of Manitoba will not be able to grant divorces in some cases in 
which relief could lie given at Ottawa.

It would appear that the Senate and House of Commons can still be 
appealed to by any Manitoba citizens who desire a private Bill. The 

* Canadian Parliament did not surrender its rights to grant relief when it 
enacted the 1888 Dominion Act.

Perhaps where the wife cannot bring her case within the above s. 27, 
^ she will get relief by application to Ottawa, under the old procedure.

The Walker case was not one of adultery, but was one in which the 
ii wife asked for a decree on the ground of impotency. The Ecclesiastical 
$ Courts in England had jurisdiction to grant a decree of nullity for this 

reason, long before 1857. In the Allierta case of Board v. Board (post p. 13) 
adultery was alleged. Prior to the 1857 Act no court in England had

Annotation.
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jurisdiction to grant a decree of absolute divorce where adultery \vas 
proved. The decree in a case of impotency is given instanter while in cases 
of adultery a decree nisi is first given. This is in accordance with the law 
of England of July 15, 1870.

The Manitoba Judges will probably promulgate rules and regulations 
to govern the procedure for that Province. The Rules and Regulations
of the English Courts of July 15, 1870, are no part of the law of England,
and hence were not introduced into Manitoba by the 1888 Dominion Act.

Professor Oliver’s work, “The Canadian North-West, its early Develop­
ment and Legislative Records” was placed liefore their Lordships of the 
Judicial Committee, and would have been invaluable if the Judicial Com 
mittee had found it necessary to determine the authority and jurisdiction 
of the Governor and Council of Assiniboia and the General Quarterly 
Court of the Hudson's Ray Company’s regime.

When the 1888 Act was introduced into the House of Commons by
Sir John Thompson, the then Minister of Justice at Ottawa, David Mills,
who was a member of the House of Commons, approved of the Bill, and 
pointed out the necessity for same. Mr. Mills had done much research 
work in assisting Oliver Mowat to prepare Ontario’s case against the 
Dominion in the famous luiundary dispute. Mr. Mills said, in part, in 
regard to the 1888 Act: “So that what particular law is in force in that 
country apart from our legislative declaration would be a matter of extreme 
doubt, whether it would lie the old law of France or the common law of 
England, and whether it was the law of England in 1774 or 1791 is also a 
matter of doubt. Therefore it seems to me that the proposed legislation 
by the Minister of Justice is highly necessary to remove all doubt and 
determine what law does govern the pisqde in that country within the 
jurisdiction of the Parliament of Canada.”

From an historical standpoint one must regret that the Judicial Com­
mittee did not find it necessary to deal conclusively with the period prior 
to July 15, 1870.

In the Alberta ease of Hoard v. Hoard (/>#>*/ p. 13) the argument covered 
much the same ground as in the Walker case. The main part of the argu­
ment was as to the capacity of the Courts, first of the North West Terri­
tories and later of the Province of Alberta, to adjudicate on divorce pleas 
after the substantive law was in force.

The Province of Saskatchewan took no part in these divorce eases, 
but the Courts of that Province will now have the same rights to adjudi­
cate on divorce pleas as belong to the Courts of Manitoba and Allierta. 
The Judges in Alberta and Saskatchewan will also probably enact rules to 
settle the procedure for their respective Provinces.

As to whether or not the new order of things resulting from the 
decisions in the Walker and Hoard cases is as it should lie one cannot do 
better than quote the words of Sir Richard Bet hell (afterwards Ixird 
West bury) the then Attorney General, in introducing the English Act 
of 1857:—

“He had abstained of course from dwelling on the evils existent in the 
present law, which has been so long admitted, so universally recognized, so 
frequently pointed out not only in Parliament but out of Parliament, not 
onlv hv lawyers but by every writer upon the habits and manners of tlv-
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that it would bo a meiv waste of time to «‘liter upon bo trite a Annotation.

What Sir Hichard Hethell au id in the English Parliament on that 
occasion is applicable to the system by which only Parliamentary divorces 
can he obtained in parts of Canada. Such a system in its operation means 
one law for the rich and another for the poor. The decisions in Walker 
and Board will place all class«>s in Manitoba, Saskatchewan and All* rta on 
an equality as far as getting a divorce is concerned.

BOARD v. BOARD. IMP.
Judicial ('oonnitUe of I he l‘nr y Council, Yixco unt IlnJilmn. Lord Buchnwdtr, p, f*. 

l.ord Dunedin, l.onl Skate and Lord Scott Dickson. July S, 1919.

DlVOHVE '\li SEPARATION (§ II—5)—IMPERIAL HTATfTE IN FORCE IN ALBERTA 
Dominion lei.iki.ation—Provincial le<;irlation — Jurisdic­

tion of Supreme Court to entertain divorce actions. 
lor the reasons given in Walker v. Walker <ante p. 1), their Ivordships held 

that the effect of the Dominion Act of lSNti was to make the English law 
of divorce as established by the Divorce Act of 18">7 apply to the Terri­
tories as well as to Alberta. The Supreme Court Act pass<><| by the 
la-gislature of Allaita in 1907 gave the Court juris» tic l ion to entertain 
| N't it ions for «livoree.

Ai'IM.al from flic judgment of the Supreme Court of Allie rta statement. 
118181, 41 D.L.R. 286, which held that there wag jurisdiction in 
the Court to entertain proceedings on a petition for divorce on 
the ground of adultery. Affirmed.

F. II. Maughan, K.( and Horace Douglas, for apixdlant : Sir 
John Simon. K.C., and M. II". McXaghten, K.C., for respondent.

The judgn ent of the Hoard was delivered by
\ ihcovnt Haldane: 1 his is an n]ijsod from a judgment of Haidluie.

the Supreme Court of Allx-rta (1818), 41 D.L.H. 286, by which 
it was held that there was jurisdiction in the Court to entertain 
proceedings on a petition for divorce on the ground of adultery.

The Province was established in 1905 by a Dominion Act of 
that year. Ixiing formed out of the North West Territories. By s. 16 
of the Act it was provided that the laws previously in force in the 
X.W . 1. included in the new Province should continue subject to 
certain reservations whieli are not material. No law relating to 
marriage or divorce has been enacted by the Dominion Parliament 
since the Province was established, and it is therefore necessary to 
ascertain what was the law relating to marriage and divorce in 
the Territories lieforc the Province was constituted.

In the appeal, immediately previous to this one, of Walker v.
Walker, their Lordships have referred to the legislation by which
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the Parliament of the Dominion acquired power to make laws 
relating to the N.W.T. In 1886, the Dominion Parliament passed, 
under the? powers it had so acquired, an Act to amend the law 
respecting them (40 Viet. c. 25). By s. 2 of that Act, all its 
statutes which were not inapplicable were to be in force in the 
Territories, and by s. 3 the laws of England relating to civil and 
criminal matters, as the same existed on July 15, 1870, were to 
lie in force in the Territories, insofar as the same were applicable, 
unless excluded by Imperial or Dominion statute, or by ordinance 
of the Lieut.-Governor in Council.

For the reasons given in their judgment in Walker v. Walker, 
their Lordships arc of opinion that the effect of the Act of 1886 
was to make the English law of divorce as established by the 
Divorce Act of 1857, apply to the Territories as well as to Alberta.

But there is another question which has l>een raised in this 
appeal, which is whether the Supreme Court of the Province of 
Alberta has been so constituted as to have jurisdiction in matri­
monial causes, including divorce.

The Dominion Act of 1886, by s. 4, established in the Terri­
tories a Supreme Court of record of original and appellate juris­
diction, called the Supreme Court of the N.W.T. By s. 14, this 
Court was, for the administration of the laws within them, to 
possess all such powers and authorities as by the law of England 
are incident to a superior Court of civil and criminal jurisdiction, 
and was to have and exercise all the rights, incident s and privileges 
of a Court of record, and all other rights, incidents and privileges, 
as fully to all intents and purposes as the same were on July 15, 
1870, used, exercised and enjoyed by any of Her Majesty’s Superior 
Courts of Common Law, or by the Court of Chancery, or by the 
Court of Probate in England, and was to hold pleas in all, and all 
manner of actions causes and suits, as well as criminal and civil real 
and personal and mixed, and was to proceed in such actions, causes 
and suits by such process and course as arc provided by law, and 
as should tend with justice and despatch to determine the same, 
and should hear and determine all issues of law, and should hear 
and (with or without a jury as provided by law) determine all 
issues of fact that might be found, and give judgment and award 
execution, in as full and ample a manner as might at the date 
mentioned be done in Her Majesty’s Courts of Queen’s Bench,
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Common Bench, or, in matters which regarded the Queen’s 
revenue (including the condemnation of contraband and smuggled 
goods), by the Court of Exchequer, or by the Court of Chancery 
or the Court of Probate in England.

It will 1x2 observed that in the above enumeration of Courts 
the Court of Divorce and Matrimonial Causes, established by the 
English Divorce Act of 1857, is not mentioned.

By s. 91 of the B.N.A. Act of 1867, the subjects of marriage 
and divorce are among the matters as to which the Dominion 
Parliament has exclusive jurisdiction. It has never passed any 
general Act relating to divorce, but it is obvious that it had power 
to, and did establish the substantive right to divorce in the Terri­
tories, if the general words of s. 3 of its Act of 1886, putting into 
force there the law of England as it was on July 15, 1870, were 
wide enough to cover this subject. Their Lordships have already 
intimated that they arc of opinion that these general words had 
this effect.

Under s. 92 of the B.N.A. Act of 1867, the administration of 
justice, including the constitution, maintenance and organization 
of Provincial Courts, both of civil and of criminal jurisdiction, 
and including procedure in civil matters in these Courts, belongs 
exclusively to the Provincial legislatures. Acting under tliis 
power, the legislature of Alberta in 1907 passed a Supreme Court 
Act, establishing a Supreme Court of Alberta as a superior Court 
of civil and criminal jurisdiction in, and for the Province. By 
s. 9 of that Act, it was provided that this Court should, within 
the Province, and for the administration of the laws for the 
time being in force within it, in addition to any other jurisdiction 
which lx2forc the Act was vested in, or capable of Ixing exercised 
within the Province by the Supreme Court of the Territories out 
of which it had tx>cn carved, possess the jurisdiction which on 
July 15, 1870, was vested in, or capable of Ixdng exercised in 
England by (1) the High Court of Chancery, as a Common Law 
Court, as well as a Court of Equity, including the jurisdiction of 
the Master of the Rolls as a Judge or Master of the Court of 
Chancery, and any jurisdiction exercised by him in relation to 
the Court of Chancery as a Common Law Court; (2) the Court of 
Queen’s Bench; (3) the Court of Common Pleas at Westminster; 
(4) the Court of Exchequer as a Court of Revenue as well as a

IMP.
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IMP. Common Law Court; (5) the Court of Probate; (6) the Court
V. C. created by Commissioner» of Oyer and Terminer, and of tiaol

Board Delivery, or of any of such commissions.

Board.
S. 9 of this Supreme Court Act of 1907 further provided 

that the jurisdiction aforesaid should include the juiisdiction
H18BS which, at the commencement of the Act, was vested in or capable 

of living exercised by all or any one or more of the Judges of the 
said Courts, respectively sitting in Court or Chambers or else­
where, when acting as Judges or a Judge in pursuance of any 
statute, law or custom ; and all powers given to any such Court 
or to any such Judges by any statute; and also all ministerial 
poweis, duties and authorities, incident to any and every part 
of the jurisdiction so conferred.

It will lie observed that in the above enumeration of Courts, 
the Court for Divorce and Matrimonial Causes, set up by the 
English Divorce Act of 1857, is again omitted.

Turning to this English statute, their Lordships observe that 
its effect is as follows:—It transfers to a new statutory Court 
which it sets up all the jurisdiction of the existing Ecclesiastical 
Court, (which did not extend to divorce a rinculn matrimonii for 
adultery, but did comprehend divorce a mrnttd thoro and lesser 
matters). This new Court was to lie called the Court for Divorce 
and Matrimonial Causes, and was to sit in London or Middlesex. 
The right was given to present a petit ion for dissolution of marriage, 
for adultery, and for certain other causes, and the decree might 
include not only such dissolution, but damages as at common 
law . As regards the composition of the new Court, it was to 
consist of the I/ird Chancellor, the I xml Chief Justices of the 
Queen’s Bench and Common Pleas, the Lord Chief Baron of the 
Exchequer, the senior Puisne Judge in each of these Courts, and 
the Judge of the Court of Probate, then about to lie established. 
The last named Judge was to lie the Juilge Ordinary of the new 
Matrimonial Court, and was to exercise all its ordinary jurisdiction 
except trials of petitions for nullity of marriage and divorce, and 
applications for new trials.

During his temporary absence the Lord Chancellor was 
empowered to authorise the Master of the ltolls, the Judge of the 
Admiralty Court, either of the Ixirds Justices, or any Vice- 
Chancellor, or any Judge of the Superior Courts of Law at West-
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minster, to act as Judge Ordinary of the new Court., and to 
exercise all the jurisdiction of the Judge Ordinary. The Divorce 
Act of 1857 was amended by a further Act in 185th under which 
all the Judges of the three Common Law Courts weri‘ to l>c Judges 
of the new Divorce Court.

Their lordships think that the way in which the Act of 1857. 
as it stood originally unaltered by subsequent legislation such 
as the Judicature Acts, constituted the existing Judges of other 
Courts Judges of the new Court , detracts from the weight of any 
inference based on the omission of a reference to it in the Acts 
setting up the Supreme Courts of the N.W.T. and of Alberta. 
Had it lieen intended to exclude jurisdiction in divorce it would 
have l>een necessary to say so; for the language of s. 9 of the 
Act of 1907 in particular is so comprehensive that it confers on 
the Supreme Court of Alberta all the capacity given by the 
Divorce Acts to the Judges of the other Courts in England to 
act as the Court established by those Acts. Their lordships 
would arrive at this conclusion even if the words “at. the com­
mencement of this Act " in s. 9 of the Act of 1907 were treated 
as rendered nugatory by the changes effected by tin* English 

I Judicature Act.
Hut the matter does not rest here. The light, to divorce had. 

lieforc the setting up of a Supreme and Superior ( ourt of Record 
in Alberta, been introduced into the substantive law of the Prov­
ince. Their I/>rdshi|>s are of opinion that, in the absence of any 
explicit and valid legislative declaration that the Court was not 
to exercise1 jurisdiction in divorce, that Court was Ixmnei to enter­
tain and to give effect to proceedings for making that right opera­
tive. Had the legislature of the Province enacted that its 
tribunals were not to give» effect to the right which the1 Dominion 
Parliament had conferred in the exercise of its exclusive juris­
diction, a serious question would have arisen as to whet her such 
an enactment was valid. Hut not only is there1 no such enact­
ment but, on the mere question of construction of the language1 of 
the Provincial Act of 1907, their Lordships are of opinion that a 
well-known rule makes it plain that the1 language- there used 
ought to be interpreted as not excluding the juriselictiem. If the 
right exists, the presumption is that there is a (’ourt, which e-an
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enforce it. for if no other mode of enforcing it is prescribed, that 
alone is sufficient to give jurisdiction to the King’s Courts of 
justice. In order to oust jurisdiction, it is necessary, in the 
absence of a special law excluding it altogether, to plead that 
jurisdiction exists in some other Court. This is the effect of 
authorities, such as the well-known judgment of Ix>rd Mansfield 
in Motiffn v. Fobrigaê (1774), i ( îowp. 161, 66 E.R. 1021, 
and the judgment of I x)rd Hardwicke in Karl of Derbyx. Dole of Athol 
(17411), 1 Ves. Sen. 301, 27 K.It. 982. They are collected in t he 
admirable opinion of Stuart, .1., in the Supreme Court in the 
present case, from whose reasoning, as well as from the arguments 
employed by the other learned Judges there, their Ixmlships have 
derived much assistance. They only desire to add that inde­
pendently of the rule just referred to, there is another principle 
of construction which would in their opinion have lieen by itself 
sufficient to dis|>ose of the question whether the words of the Act 
of 1907 excluded matrimonial jurisdiction. That Act set up a 
su|K*rior Court, and it is the rule as regards presumption of 

i such a Court that, as stated by Willes, J., in Mayor 
of London v. Cox (1807) 2 E. & I., App. 239, at p. 259, nothing 
shall l>e intended to Ik* out of the jurisdiction of a superior ( ourt, 
but that which socially apiiears to Ik* so.

As the result their IxmAsliips entertain no doubt that the 
second point raised was decided correctly as well as the first one. 
They will therefore humbly advise His Majesty that the apfieal 
should Ik- dismissed. As costs have not been asked for there will 
t>e no costs of this ap|x*al. Appeal dismissed.

Re THE INITIATIVE AND REFERENDUM ACT.
Judicial CinmnUtrc of the Privy Council, Viscount Haldane, Lord Hack master, 

Lord Dunedin Lord Show and Lord Scott Dickson. July 3, 1919.

Constitutional law (§ 1 D 2-90)—Initiative and referendum—Ultra

An Act to confer upon the electors of a Province the right to initiate 
legislation which should come into force if certain votes in its favour 
were given would l»c an abdication of the [lowers conferred upon the 
legislature by the B.N.A. Act, 1H07, and an interference with the powers 
of the Lieutenant-Governor, and, therefore, the Initiative and Referen­
dum Act, Man. St at. 1910, c. 59, is ultra circs.

Appeal from a judgment of the Manitoba ('ourt of Appeal. 
(1916), 32D.L.R. 148, which held that the Initiative and Referen­
dum Act, c. 59, 6 Geo. V., Man., was ultra vires. Affirmed.

Statement.

42700^
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F. II. Mauyhan, K.(\, and Horae*’ Douglas, for appellant; 
Sir John Simon, K.C., and John Allen ( Deputy Attorney-General 
for Manitoba), for respondent.

The judgment of the Board was delivered by
Viscount Haldane:—In this ease questions were raised in the 

Province of Manitoba as to the validity of an Act passed by its 
legislature and entitled the Initiative and Referendum Act. In 
consequence, under a statute which enabled him to do so, the 
Lieutenant-Governor in Council referred to the Court, of King’s 
Bench of the Province the two questions which follow:—

1. Had the Legislative Assembly jurisdiction to enact the said Act, and, 
if not, in what particular or resjjcct has it exceeded its powers?

2. Had the Legislative Assembly jurisdiction to enact ss. 3, 4, 4a, 7, 8, 
11, 12. 17 (sub-s. 1) of the said Act, or any of them ; and, if so, which of them?

On Octolier 27, 1916, these questions came liefore Mathers, 
(\J. By consent there was no argument, and the Judge decided 
that the Legislative Assembly had jurisdiction to pass the Act 
and the several sections referred to in the second question.

The matter was then brought Indore the Court of Appeal of 
the Province, and was argued before Howell, C.J., and Richards, 
Perdue, Cameron and Haggart, JJ.A. On Decern lier 20,1916, the 
Court of Appeal delivered judgment, answering the questions 
submitted in the negative. The answer to the first question was: 
“ No. The particulars in which the Legislative Assembly exceeded 
it s powers are set forth in t he several reasons for judgment, delivered 
by members of the Court and forwarded herewith.” The answer 
to the second question was : “As to ss. 3, 4, In, 7, 9 and 11 the 
answer is ‘No.’ As to ss. 12 and 17 (sub-s. 1), the answer is. 
Taken with their context, No.”’

In October, 1918, special leave was granted by His Majesty 
in Council to the Att’y-Gen’l of the Province to appeal to the 
Sovereign in Council, and by Order dated November 26, in the 
same year leave was granted* to the Att’y-Gen’l of Canada to 
intervene.

It would have l>eon a convenient course if, liefore bringing 
these questions before the Sovereign in Council, the authorities 
of the Province had seen their way in the first place to submit 
them for the opinion of the Supreme Court of Canada. It is 
desirable that topics affecting the constitution of Canada should 
come before that Court prior to lieing brought to Ixmdon for
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argument. However, the parties appear to have concurred in 
asking that special leave for a direct appeal should lie granted. 
Their Lordships desire to observe that it is by no means a matter 
of course that such leave should tie given, for they attach much 
importance, not only to the position which lielongs to the Supreme 
Court under the constitution of Canada, but to the value, in the 
decision of in^ portant points such as those lief ore them, of the 
experience and learning of the Judges of that. Court. However, 
the Att'y-Gen’l of the Province has succeeded in obtaining special 
leave to bring the case directly tiefore the Judicial Committee, 
and their Lordships will therefore deal with it. They will only 
observe further at this stage that they have derived much assist­
ance from the judgments delivered by the memliers of the Court 
of Appeal for Manitoba.

The validity of the Initiative and Referendum Act. a statute 
of a type which is not unknown in parts of the world with con­
stitutions different from that of Canada, of course depends on 
whether the constitution of Canada as defined by the B.N.A. 
Act of 1807 pern itted a Provincial Legislature to pass it into law 
for the Province. The first step in the consideration of the matter 
is therefore to ascertain the» exact character of the legislation 
proposed. In substance it is this. The Legislative Assembly 
seeks to provide that laws for the Province may lie made and 
repealed by the direct vote of the electors, instead of only by the 
Legislative Assembly whose members they elect. The machinery 
created for the accomplishment of this end is that, first of all a 
number of the electors, lieing not less than 8% of the number of 
votes polled at the last election, may by petition submit a pro­
posed law to the legislative Assembly. In the next place, the 
proposed law, unless enacted without substantial change by the 
Assembly in the session in which it is submitted, must be sub­
mitted by the Lieutenant-Governor in Council to a vote of the 
electors, to lx; taken at the next general Provincial election, unless 
a special referendum vote has been asked for in the petition. 
Provision is made for time being available in which to obtain the 
opinion of the Att'y-Gen’l, and if necessary of the Court, as to 
whether the proposed law is infra rires. If not it cannot tie sub­
mitted. If a special referendum vote has been asked for it is 
usually to he taken within (I months from the presentation of the

■■■■■■■■■■
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petition. In the third place, if a proposed law has been submitted 
to the electors, and approved by a majority of the votes polled, it 
is to take effect, “subject, however, to the same powers of veto 
and disallowance as arc provided in the B.N.A. Act or as exist in 
law with respect to any Act of the Legislative Assembly, as 
though such law were an Act of the said Assembly/' on a date to 
lx; proclaimed by the Lieutenant-Governor, and to lx; not later 
than 30 days after the official announcement of the result of the 
vote.

The proposed law further provides that a number of electors, 
equivalent in tills case to pot less than 5% of the numlx-r of 
votes polled at the last election, may petition for the rejical of 
any Act of the Assembly or of any law enacted by the new method, 
the validity of which is now in question, and provisions, not 
differing in material respects from these already referred to, are 
made for the repeal of such Act or law. There are in the Initiative 
and Referendum Act other provisions which may be mentioned 
briefly. No Act of the Legislative Assembly is to take effect 
until 3 months after the end of the session in which it was passed, 
unless in a preamble voted for by two-thirds of the members 
voting, the Act has been declared to be an emergency measure, 
but this is not to apply to a Supply Rill or Appropriation Act, 
except as to items for capital expenditure exceeding $100,000. 
When a vote is to lie taken under the Act the Lieutenant-Governor 
is to order the issue of writs in His Majesty’s name for taking 
such vote, and he is also to provide for the public dissemination 
of information and arguments on the matters referred, not exceed­
ing 1,200 words for each side.

The framework of tin; constitution of Canada was enacted 
in 1867 by the Imperial Parliament in order to give effect to the 
desire expressed in the resolutions adopted by the conference 
of Canadian and other delegates held at Quelxïc in October, 1864. 
The object was to form in the first instance out of the old I*rovince 
of Canada, along with Nova Scotia and New Brunswick, a Domin­
ion with a constitution similar in principle to that of the United 
Kingdom. Provision was made for the extension of this con­
stitution to other Colonies, such as Newfoundland and Prince 
Edward Island, should they desire to come in, and also to Rupert’s 
Land and the N.W.T. It is out of these last that the Province of
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Manitoba was fonred, the provisions of the Act of 1867 that an* 
applicable having been irenntiirc strengthened by subsequent 
Imperial and Dominion legislation. The Executive Government 
of Canada was declared by the Act of 1807 to remain vested in 
the Queen, and, by s. 12, all powers, authorities and functions 
vested in or exercisable by the Governors or Lieutenant-Governors 
of the Provinces brought into Confederation were, so far as the 
san e continued in existence and were capable of being exercised 
after the Union in relation to the Government of Canada, to lx* 
vested in and exercisable by the Governor-General. A Parlia­
ment was then set up for Canada. Part V. of the Act established 
analogous constitutions for the Provinces. For each of these 
there was to be a Lieutenant-Governor. Although he is under 
s. 58 apixiinted by the Governor-General, it has lx*en settled by 
decisions of the Judicial Committee, such as that in Liquidator* 
of the Maritime Bank of Canada v. The Heceiver-Ceneral of Nev' 
Brunswick [1892], AX'. 437, that, as the appointment of a Pro­
vincial Governor is made under the1 Great Seal of Canada, and 
therefore really by the Executive Government of the Dominion 
which is in the Sovereign, the Lieutenant-Governor is as much 
the representative of His Majesty for all purposes of Provincial 
government as is the Governor-General for all purposes of Domin­
ion government. S. 65 and the other sections dealing with the 
subject define the powers of the Lieutenant-Governor as being 
such of those; powers having been exercisable by the Governors 
or Lieutenant-Governors of the Provinces brought into Confedera­
tion, as are exercisable in relation to the government of a Province. 
The scheme of the Act passed in 1867 was thus, not to weld the 
Provinces into one, nor to subordinate Provincial Governments to 
a central authority, but to establish a Central Goveriunent in 
which these Provinces should lx; represented, entrusted with 
exclusive authority only in affairs in which they had a common 
interest. Subject to this each Province was to retain its independ­
ence and autonomy, and to lx; directly under the Crown as its 
head. Within these limits of area and subjects, its local legis­
lature, so long as the Imperial Parliament did not rejx;al its own 
Act conferring this status, was to be supreme, and had such 
powers as the Imperial Parliament possessed in the plentitude of 
its own freedom lxdorc it handed them over to the Dominion and
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the Provinces, in accordance with the scheme of distribution which 
it enacted in 18(i7.

The importance of lieariug tliis in mind when construing the 
subsequent provisions of the B.X.A. Act will presently appear. 
After thus defining the executive power the statute goes on to 
provide for a Legislature for each Province, ami concludes Part V. 
by declaring in s. ÎM) that what has lieen laid down as to the 
Don inion Parliament in regard to appropriation and money Rills, 
t he recommendation of money votes, the assent to Bills, the dis­
allowance of Acts, and the signification of pleasure on Bills re­
served, is to extend and apply to the legislatures of the several 
Provinces as if these* provisions were re-enacted and made appli­
cable in terms to the respective Provinces and their legislatures, 
with the sulwtitution of the Lieutenant-tîovornor of the Province 
for the Governor-General, of the Governor-General for the 
Sovereign and for a Secretary of State, and of one year for two 
years, and of the Province for ( anada.

The Act then, by two well-known sections, 91 anil 92, dis­
tributes the powers of legislation which it confers between the 
Dominion Parliament and the Provincial legislatures. Nothing 
in s. 91, which relates to Don inion powers, affects the question 
under consideration, excepting in one in>i>ortnnt respect. The 
residuary power of legislat ion, lieyond those powers that are specifi­
cally distributed by the two sections, is conferred on the Dominion. 
Had the Provinces possessed the residuary capacity, as in the 
cast* with the States under the constitutions of the United States 
and Australia, this might have affected the question of the power 
of their Legislatures to set up new legislative Unties. But it is 
not so, and it is therefore unnecessary to pursue a point which is 
merely speculative. The language of s. 92 is important. That 
section commences by enacting that “in each Province the legis­
lature may exclusively make laws in relation to matters” coming 
within certain classes of subjects. The only one of these classes 
which is relevant for the present purpose is the first enumerated, 
“the amendment from time to time, notwithstanding anything in 
this Act, of the constitution of the Province, except as regards 
the office of Lieutenant-Governor.”

The references their Lordships have already made to the 
character of the office of Lieutenant-Governor, and to his p< s'.ti-m
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ns directly representing the Sovereign in the Province, renders 
natural the exclusion of his office from the power conferred on the 
Provincial Legislature to amend the constitution of the Province. 
The analogy of the British constitution is that on which the entire 
scheme is founded, ami that analogy points to the impropriety, 
in the absence of clear and unmistakable language, of construing 
s. 02 as permitting the abrogation of any power which the Crown 
possesses through a person who directly represents it. For when 
the Lieutenant-Governor gives to or withholds his assent from a 
Bill passed by the Legislature of the Province, it is in contem­
plation of law the Sovereign that so gives or withholds assent. 
Moreover, in accordance with the analogy of the British con­
stitution which the Act of 1807 adopts, the Lieutenant-Governor 
who represents the Sovereign is a part of the legislature. This 
is in terms so enacted in such sections as 09, the principle of 
which has been applied to Manitoba by s. 2 of the Dominion 
statute of 1870, which formed the new Province out of Rupert’s 
lend and the N.W.T., and established it with the constitution 
provided by the Act of 1807. It follows that if the Initiative 
and Referendum Act has purported to alter the position of the 
Lieutenant-Governor in these resjiects, this Act was insofar 
ultra vires.

Their Lordships arc of opinion that the language of. the Act 
cannot be construed otherwise than as intended seriously to affect 
the position of the Lieutenant-Governor as an integral part of 
the Legislature, and to detract from rights which are important 
in the legal theory of that position. For if the Act is valid it 
compote him to submit a proposed law to a body of voters totally 
distinct from the legislature of which he is the constitutional 
head, and renders him powerless to prevent its becoming an actual 
law if approved by a majority of these voters. It was argued that 
the words already referred to, which appear in s. 7, preserve 
his powers of veto and disallowance. Their Lordships arc unable 
to assent to this contention. The only powers preserved are those 
which relate to Acts of the Legislative; Assembly, as distinguished 
from Bills, and the powers of veto and disallowance referred to 
can only be those of the Governor-General under s. IK) of the 
Act of 18G7, and not the powers of the Lieutenant-Governor, 
which are at an end when a Bill has become an Act. S. 11 of
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the Initiative anil Referendum Act is not less difficult to reconcile 
with the rights of the Lieutenant-Governor. It provides that 
when a proposal for repeal of some law has lteen approved by 
the majority of the electors voting, that law is automatically to lie 
deemed repealed at the end of 30 days after the Clerk of the 
Executive Council shall have published in the “ Manitoba Gazette” 
a statement of the result of the vote. Thus the Lieutenant- 
Governor appears to Ik* wholly excluded from the new legislative 
authority.

These considerations are sufficient to establish the ultra rires 
character of the Act. The offending provisions are in their 
lordships’ view so interwoven into the scheme that they are not 
severable. The Colonial Laws Validity Act of 1805, therefore, 
which was invoked in t he course of the argument, does not assist 
the appellants.

Having said so much, their Lon* is, following their usual 
practice of not deckling more than is strictly necessary, will not 
ileal finally with another difficulty which those who contend foi- 
tin* validity of this Act have to meet. Rut they think it right, 
as the point has lieen mist'd in the Court below, to advert to it. 
S. 92 of the Act of 18G7 entrusts the legislative power in a Province 
to its legislature and to that legislature only. No doubt a ImmIv, 
with a power of legislation on the subjects entrusted to it so 
ample as that enjoyed by a Provincial legislature in Canada, 
could, while preserving its own capacity intact, seek the assistance 
of subordinate agencies, as had been done when in Hodge v. The 
Queen (1883), 9 A.C. 117, the Legislature of Ontario was held 
entitled to entrust to a Hoard of Commissioners authority to enact 
regulations relating to taverns; but it docs not follow that it can 
create and endow with its own capacity a new legislative power 
not created by the Act to which it owes its own existence. Their 
lordships do no more than draw' attention to the gravity of Un­
constitutional questions which thus arise.

They have already indicated that on the point considered 
earlier in this judgment they are of opinion that the first part of 
the first question submitted for judicial decision, that relating 
to the jurisdiction to pass the Act, must I* answered in the nega­
tive. As to the second part of this question, and as to the second 
question submitted which covers the same ground, namely,
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1
whether the Ijfgi»lativc Assembly could enact «a. 3. 4, 4n, 7, tt. 
11,12 anil 17 (suli-s. 1), or any of them, they agree with tin1 ( 'ourl 
of A|>|»'ul, subject to a renervation a* to a. 12, in thinking that 
none of them were validly enacted, for they were merely steps 
toward» the aceompUahment of a pnrpoae that was ultra rire*. 
Aa to a. 12, if the laat sentence were omitted they think that the 
main |»irt of this might lie made a aulijeet of valid enactment. 
The earlier part of the aeetion ia aeverahle, and if it had lieen 
capable of interpretation apart from the title of the Act and its 
context, it could have lieen validly enacted. Hut it ia obvious 
tliat thia provision waa introduced where it stands in the midst 
of a minder of other «actions as preparatory to the aeeon pliah- 
n cut of ultra rire* purposes.

It n av well le, therefore, that the Court of Appeal was right 
in refusing to liaik at it apart from the rest of the section», the 
punaises of which it waa put in to subserve. Their Lxirdehips 
think it unnecessary to decide a point which the apjiellant» did 
not raise aa a separate one at the Bar, and which has no relation 
to the real topic of controversy, or to interfere with the conclusion 
con e to by the Judges in the Court below.

They will humbly advise His Majesty that tin1 questions sub­
mitted should !«■ answered in tin1 tern's indicated. There will Is 
no order as to coats. The appeal should la' simply dismissed.

A/t/ieal diumtssed.

HOLLAND ». HOLLAND.
Manitoba King'* Henrh, Galt, J. July It, 1919.

Divorce and separation (§ IV—40)—Separation agreement—Rkleasi 
FROM ALL PRIOR CLAIMS—ADULTERY PRIOR TO AGREEMENT— ACTION 
FOR DISSOLUTION—AGREEMENT PLEADED AS DEFENCE.

A release in a separation agreement made between husband and wife, 
whereby each of the parties released and discharged the other from all 
claims and demands whatsoever incurred or accrued up to the day of 
the date thereof, cannot avail the husband as a defence in an action by 
the wife for dissolution of the marriage, based on cruelty, and adultery 
committed by the husband prior to the date of the agreement but of 
which the wife had no knowledge until shortly before the proceedings 
for dissolution were commenced.

Petition by wife for dissolution of the marriage; separation 
agreement pleaded as defence.

J. E. Hansford, for petitioner; J. //. Chalmers, for respondent.
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Galt, J.: This is a petition by Nina Holland against h«-i 
husband Isaiah Holland praying for a dissolution of her marriage, 
payment of costs and further and other relief.

The petitioner bases her claim on desertion anil cruelty 
practised upon her by her husband, and adultery con mitted by 
her husband at various times. The rc denies the
petitioner's allegations. He was represented at the hearing by 
counsel but did not himself appear.

From the evidence it apjxnirs that the parties were married 
in 1897 and that the respondent wss guilty of both cruelty ;ind 
desertion towards the petitioner prior to the year Ibid, (hi 
May 10, 1010, a separation agreement was entered into In-tween 
the parties in the words and figures following:—

This agreement made in duplicate this tenth day of May, A.D. 1910,
Between
Isaiah Holland, of the Village of Klkhorn, in the Province’of Manitoba, 

stonemason (but formerly of Township Twelve (12) and ltange_Twenty-eight 
(28) fanner), (hereinafter called “the first party”),

Of the first part

Nina Holland, of the said Village of Klkhorn, wife of the first party 
(hereinafter called “the second party”),

Of the second part.
Whereas the second party is the lawful wife of the first}party, and the 

said parties have been living together as husband and wife^for upwards of 
11 years last past.

And whereas the said parties have one child, only issue of their marriage, 
namely, a girl of 11 years of age.

And whereas the second party has for some time been compelled to keep 
boarders and to perform work and services to assist in providing the necessaries 
of life for herself and the said child, whom the first party is and has been 
legally liable to support.

And whereas the first party is, and for many years last past, has been 
the owner of a dwelling-house in the said Village of Klkhorn and of a farm, 
namely, the N.E. quarter of sect, thirty (30) in Tp. Twelve (12) and Range 
twenty-eight (28), west of the principal meridian in the said Province, and is 
and for many years has been well able to earn a sufficient amount to keep 
himself, the second party and the said child in comfort or to provideJor them 
if living apart from liim.

And whereas the first party has been guilty of several assaults upon the 
second party, and of using abusive and threatening language to her without 
just cause.

And whereas the second party has, by reason thereof and of various 
acts of cruelty by the first party to her, been recently compelled to leave the 
first party and to live separately from him and has taken the said child to live 
with her.
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And whereas it has proved to be impossible for the said parties to live

Now' this indenture witnesseth that in consideration of the premises and 
of the covenants, matters and things herein contained the first party doth 
hereby covenant, promise and agree to and with the second i>arty as follows:

1. That that second party shall not from henceforth be bound to cohabit 
with the second party unless and until it shall be mutually agreed by and 
between the parties hereto that they shall again live together as husband and 
wife, and that the first party will not in any way during such period attempt 
to compel the second party to do so or to have any intercourse with him 
whatsoever.

2. That the second party shall for such jieriod have the sole custody of 
the sliid child and the first party hereby waives all liis rights to the custody 
and control of the said child, as he, the first party, has by reason of the premises 
rendered liimself unfit to have the custody and control of the said child.

3. That the first party will forthwith convey the said farm to the second 
party for an estate in fee simple in possession free from all incumbrances in 
order that the rents and profits thereof, or the proceeds of a sale thereof, may 
enable the second party to live without further financial assistance from the 
first party while the second party shall be living apart from him.

4. That the first party during such period will not by liimself, his servants 
or agents, enter upon any premises in which the second party and the said 
child, or either of them, may be, and that he, the first party, will not, during 
such period, in any way directly or indirectly interfere with the second party 
or with the said child.

5. That u|xm the failure of the first party to carry out all the terms of 
this agreement according to the true intent and meaning thereof the second 
party shall be at liberty to apply for an order against the first party under the 
Married Women’s Protection Act (being c. 107 of the R.S.M., 1902), (see 
R.8.M. 1913, c. 200), containing all the terms set forth in s. 3 thereof if the 
first party shall then be living in Manitoba, hut if he shall then be living out 
of Manitoba the second party may apply to the Courts where the first party 
is then residing for a similar order and the first party hereby consents and 
agrees that upon such application being made in Manitoba or elsewhere such 
order may thereupon Ik* made against him and that he will abide by and obey 
the tenus thereof.

6. In consideration of the premises and of the due performance and 
observance by the first party of everytliing herein contained by him to be 
observed or performed, the second party covenants with the first party that 
she will, while living apart from the first party, care for, maintain and educate 
the said child, and that when the first party shall have so conveyed the said 
fann to the second party free from all incumbrances and the said conveyance 
shall have been registered and the title to the said lands passed on to the 
satisfaction of the solicitors of the second party, she will not call upon the 
first party for any further financial assistance and will not incur any debts or 
liabilities in the name of the first party and will duly notify any parties to 
whom she may incur any liability that such parties are to look to her only for 
payment thereof, and the second party doth hereby covenant and agree to 
and with the first party that she will indemnify him against any and all loss, 
eosts, damages or expenses that shall or may be incurred by him by reason of
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any such liability that shall or may be incurred after the said conveyance 
shall have been so executed and registered and the title passed on as aforesaid.

7. Everything herein contained shall so far as applicable and legal extend 
to and include the heirs, executors, administrators and assigns of each of the 
parties hereto.

8. Each of the parties doth hereby, in consideration of the premises, 
release and discharge the other from all claims and demands whatsoever, 
incurred or accrued up to the day of the date hereof.

In witness whereof the said parties hereto have hereunto set their hands 
and seals the day and year first above written.

It will 1m* observed that under the eighth paragraph of this 
agreement each of the parties did in consideration of the premises,

(release and discharge the other from all claims and demands 
whatsoever incurred or accrued tip to the day of the date thereof.

At the hearing evidence was given by Isaac Symington of 
adultery committed by the respondent with a woman in the 
year 1905, and another witness Arthur Stokoe gave evidence 
that the respondent had loose and immoral women in his house 
four or five years ago. The petitioner swears that site had no 
notice or knowledge of these acts of adultery by her husband 
until (piite recently.

Under all the circumstances of the ease I think the separation 
agreement, and the release therein contained, cannot avail the 
respondent now, and the petitioner is entitled to a decree for 

| dissolution of her marriage with costs against tin* respondent on 
the grounds of cruelty, desertion and adultery.

Petition granted.

McBRATNEY v. McBRATNEY.

Alberta Supreme Court, Appellate Division, llari<ey, C.J., Scott, Simmons and 
McCarthy, JJ. June 20, 1919.

Descent and distribution (6 1 E—24)—Married Women’s Relief Act 
(Alta.)—Wife receiving less than under intestacy—Juris­
diction of Court.

By the Married Women's Belief Act, Alta. Stats. 1910, 2nd sess. c. 1H» 
the right to apply for relief is given to any wife who is left less than she 
would receive on an intestacy. Held by Harvey, C.J., and Scott, .1., 
that the Court had no jurisdiction on such an application to grant tin- 
widow more than she would have received on an intestacy.

Hekl by Simmons and McCarthy, JJ., that the jurisdiction of the 
Court: was not so limited.

Appeal from the order of Stuart, .1., 45 D.L.R. 738, awarding 
I the plaintiff, the widow of the testator, of w hose will the defendants 
| are the executrices, a sum of over $10,000 by way of relief under the
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Mamed Women's Relief Act (c. 18 of 1910, 2nd net*., Alta., 
dismissed by an equally divided Court).

C. T. Jones, K.C., for appellants; M. H. Peacock, for respond­
ents.

Harvey, (\J.:—The valuation of the estate at the time of the 
death was a little over $25,000. This composed, however, $7,000 
for cattle which the plaintiff states did not belong to the testator. 
This means that deducting the costs of administration the value 
of the estate is considerably less than $20,000.

By the terms of the Act, the right to apply for relief is given 
to any wife who is left less than she would receive on an intestacy. 
In the present case there was one child, so that the widow would 
have been entitled on an intestacy to one-half of the estate. She 
was left nothing, and, therefore, undoubtedly had the right to 
apply but it is contended by the appellants that the Court’s 
jurisdiction to grant relief is limited to the amount she would have 
been entitled to on intestacy and that the order in this case is in 
excess of the Court’s jurisdiction. There are certainly no express 
words of limitation and the Judge makes no reference in his 
reasons for judgment to the» question. In January, 1916, however, 
Walsh, J., in lie Matheson (1916), 9 W.W.R. 996, held that there 
was such a limitation implied and there has been no other decision 
upon the point.

The will gives a reason for leaving nothing to the wife, viz. 
that the testator had made ample provision for her by transferring 
her other property. The pro]M*rty evidently referred to was some 
the widow owned, which, however, had not been in fact transferred 
to her by the testator but which had an assessed value of $13,600 
in the year 1918, and probably in 1917, when the will was made, 
had an even higher assessed value. Its real value may, of course, 
have been less but if the testator thought that a fair value it would 
mean that in his view the wife already had almost as much as he 
had to dispose of by will.

This fact, of course, has no bearing upon the question of the 
extent of the Court’s jurisdiction but it may have some effect 
upon the view one would take of the apparent iniquity of cutting 
the wife off without any benefit under the will and also upon the 
extent to which the dispositions of the will should t)c interfered 
with by the Court.
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The statute is, in my opinion, quite clearly for the purpose of 
imposing upon the estate of the husband the obligation which rests 
upon him in his lifetime for his wife’s necessities which do not end 
with his death but continue till hers. S. 10 of the Act, which 
is now repealed and which provided that if she would not lie 
entitled to alimony she w ould not lx* entitled to relief under the 
Act, bears this out. Though that section is not now part of the 
Act it may lie of assistance in determining the intention and the 
implied restrictions of the Act at its passing.

Now what are necessaries depends on the financial means of 
the husband and his style of living, and naturally has regard to 
the wife's other means of support. It is clear that when the wife 
has adequate means she cannot make her husband liable for 
support. iSee lfi Hals., p. 422 (par. 857), p. 427 (par. 8G8) and 
p. 429 (par. 873). The amount granted for alimony also always 
liears some reasonable proportion to the husband’s income. In 
Kctilewell v. Kettlewell, [18981 P. 138. it was stated that the ordinary 
rule was to give the wife one-third of the husband’s income but 
in that case she was given much less, and it was limited to the 
time she remained unmarried, since in case of a now marriage, 
someone else would have cast on him the obligation of support. 
In the giant under the Married Women's Relief Act of a fixed sum, 
the obligation is settled once for all, though the need of the widow 
may be of short duration. In Sykes v. Sykes, [1897] P. 306, it 
was stated that that amount would l>e ample for alimony for a wife 
that would be an adequate jointure for her ns a widow, that is a 
provision for her in lieu of all dower.

If, therefore, it was intended, as s. 10 seemed to imply, that 
an allowance by a Judge should bear some relation to an adequate 
allowance for alimony, and as the Act was passed if she had 
adequate provision so that she would not lie entitled to alimony 
she would not lie entitled to relief, then the Act could scarcely 
have int ended that the whole estate could l>e given to her against 
the husband’s will, if there were any other defendants at least. 
S. 10 was repealed in consequence of the decision in Dreary v. 
Dreury, 30 D.L.R. 581, ( 1910] 2 A.C. 631, in which the Privy 
Council reversed our Court (27 D.L.R. 716, 9 A.L.R. 363), and 
held that a wife who had lieen living apart from her husband by 
mutual consent and would consequently lx> unable to maintain an
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action for alimony, could obtain no relief. It is quite clear that 
the object of meeting that decision involved no intention to make 
available for the Court’s action any larger proportion of the 
testator’s estate than had l>een previously available.

Then again it is clear that if the husband die intestate, under 
no circumstances can the wife have more than the share fixed by 
law as her share on intestacy. Similarly, if the will give her that 
much she can have no more. Then can it be intended that, if the 
will give her any less, no matter how small the difference, this 
fact gives the Court the right to set aside the total disposition of 
the testator of any liait of his property? 1 agree with Walsh, J.. 
that such an anomaly could scarcely have lieeu intended.

It has long lieen a well recognized principle of construction 
that an Act should 1m* so interpreted as not to change the common 
law fuither than is necessary to give effect to the clear intention 
of the statute. As far back as Arthur v. Bokenham (1708), 11 
Mod. 150, 88 E.R.957the Court of Common Pleas said, “Statutes 
are not. presumed to make any alterat ion in the common law further 
or otherwise than the Act does expressly declare.” I cannot sec 
that the terms of s. 8, which give the Court absolute discretion, 
furnish any assistance one way or the other. The question is not 
the nature or the extent of the discretion but the extent of the 
jurisdiction within which that discretion may lie exercised.

In my opinion, therefore, the order appealed from is wrong and 
should lie set aside, lieeause it is in excess of the jurisdiction given 
by the statute, but as this conclusion cannot become the judgment 
of this Division owing to the difference of opinion among its 
mcmliers no good purpose would lie served by considering how 1 
would consider the discretion which is within the power of the 
Court should lie exercised.

Scott, J.:—1 concur.
Simmons, J.:—This is an appeal from Stuart, J., and it raises 

the question of the interpretation of the Married Women's Relief 
Act, c. 18, 1910, and amendments of 1917 and 1919.

The legislation is entitled:—“An Act respecting the Rights of 
Married Women in the Estate of their deceased Husbands.” S. 
2 provides that the widow of a man who dies leaving a will by tin- 
terms of which his said widow would, in the opinion of the Judge 
liefore whom the application is made, receive less than if he had 
died intestate, may apply to the Supreme Court for relief.
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S. 8 says the Court on such application may make such allow-
•me© to the applicant out of the estate of her husband disposed S.r.C.
of by will as may be just and equitable in the circumstances. McBkatnbt

In Re Maiheson Estate, supra. Walsh, J., held that the juris- i'-
McBkatnbt.

diction of the Court under the Act was by implication limited ----
to the amount the widow would have received if the husband had 
died intestate. In order to support this view it must be held that 
s. 2 not only declares under what circumstances the jurisdiction 
shall arise, but also imposes a limit upon the jurisdiction.

Since the Act does not specifically in words declare any such 
limitation of jurisdiction it is contended that the implication as to 
limitation is in accordance with the intention of the Act. I am 
not able to accept this view. The history of the law of testa­
mentary disposition leads one to the opposite conclusion.

The unrestricted power of testamentary disposition of the 
husband’s estate by the common law of Kngland conferred upon 
the husband is an anomaly, and is ascrilicd by Sir Henry Maine 
to the feeling inspired by the rule of primogeniture in the descent 
of land. Maine’s Ancient Law, 10th edition, p. 240.

This principle did not exist in ancient Home where the querela 
inofficio8i testamenti secured for children disinherited by their 
father’s will, without just cause, one-fourth of what they would 
have received upon intestacy.

The acceptance of the right of dower was an encroachment 
upon the unlimited testamentary power.

The provision for the widow was attributable to the exertions of the 
Church, which never relaxed its solicitude for the interest of wives surviving 
their husbands, winning perhaps one of the most arduous of its triumphs 
when after exacting for two or three centuries an express promise from the 
husband at marriage to endow the wife, it at length succeeded in ingrafting 
the principle of dower on the customary law of all western Europe. Maine’s 
Ancient Law, supra, p. 239.

Modern civil law countries such as France and Spain have 
v limited the testamentary powers of the husband. Likewise the 

State of Louisiana has placed restrictions upon this right of the 
| husband. The Territories Real Property Act, 188b, c. 51, R.S.C.,
‘J abolished dower and gave to married women all the rights of a 

femme sole in regard to holding or transferring real property.
The purpose of the Act is clearly intended to ameliorate the 

à rigour of the common law rule and to provide for the widow who 
3—48 D.L.R.



34 Dominion Law Reports. 148 D.L.R.

ALTA.

8. e.

Mc'Bhatney

McBratnf.y.

Simmons, J.

McCarthy, J.

has not received a share of her husband's estate, sufficient for her 
maintenance to the extent of her requirements in life, having in 
view probably the adequacy of the estate to supply such require­
ments and the lack of any other provisions for her maintenance. 
If the estate were of a very moderate value, it is obvious that the 
relief which the Court could give under the Act might fall far short 
of this, and if the implied limitation was upheld the relief would 
be still further materially diminished. My conclusion upon these1 
considerations is that the limitation would, in many cases, to a 
considerable extent defeat the plain purpose and intent of the Act.

Upon the second aspect of the case, namely, the lines upon 
which discretion must be exercised, it must lx? admitted there is 
nothing in the Act to indicate the lines upon which the discretion 
of the Judge should Ixï exercised except “what would be just and 
equitable under the circumstances." A judicial discretion shout 1 
1.X5 exercised along known rules of law and not on the mere whim or 
caprice of the Judge. Per Willes, J., in Lee v. Bade Railway Co. 
(1871), L.R.6< .P.878.

On the other hand, “judicial discretion must Ixî exercised 
according to common sense and according to justice and if there 
is no indication in the Act of the ground upon which discretion 
is to be exercised it is a mistake to lay down any rules with a view 
of indicating the particular grooves in which the discretion should 
run," per Bowen, L.J., in Cardner v. Jay (1885), 29 Ch. D. 50.

1 do not propose to discuss the facts which have been set out 
in detail in the judgment ap|xnilcd from further than this, that 
upon the merits the respondent has done nothing to disentitle her 
to the most favourable consideration which the Court can legally 
exercise1 and 1 think that once jurisdiction is conceded in the Court 
to give more than she would lx; entitled to in the case of intestacy 
that the discretion was properly exercised.

I would, therefore, dismiss the appeal with costs.
McCarthy, J.:—This is an appeal from an order or judgment 

of Stuart, J., upon an application under the provisions of the 
Married Women's Relief Act. lxung c. 18 of the Alerta Statutes, 
1810.

The application was by notice of motion returnable on August 
26, 1918, made on behalf of the widow against the estate of her 
late husband, whose executrices now appeal.
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Upon the application, the Judge allowed the widow 810,198 out 
of the estate to be a first charge on the assets of the same, saving 
certain exceptions.

The testator by his will left the whole of his property to his 
sister, specifying in his will that he had made ample provisions 
for his wife by transferring to her certain real properties in the 
City of Calgary. The issue between the parties is, therefore, 
apparent and the viva voce evidence taken liefore the Judge upon 
the hearing was quite voluminous. The question to lie determined 
upon this appeal is, “has the Judge power upon such an application 
to allow the widow of a man who dies leaving a will more than she 
would have received had he died intestate?” In this application 
that was admittedly the effect of the order appealed from.

There are two conflicting decisions, the order appealed from 
and the order of Walsh, J., in lie Matheson Estate, supra, the 
former deciding in effect that there was such power and the latter 
that it was limited by implication to the amount the widow would 
have received if the husband had died intestate.

The Ix'gislature of Alberta, in 1910, enacted as follows :—
1. This Act may be cited as the Married Women's Relief Act.
2. The widow of a man who dies leaving a will by the terms of which his 

said widow would, in the opinion of the Judge before wiiom the application is 
made, receive less than if he had died intestate may apply to the Supreme 
Court for relief.

8. On any such application the Court may make such allowance to the 
applicant out of the estate of her husband disposed of by will as may be just 
and equitable in the circumstances.

The effect, of the above sections has already been adjudicated 
upon by the House of Ixtrds. Ixirri Shaw of Dunfermline in 
Drewry v. Dreary, 30 D.L.R. 581, [1910] 2 AX'., at p. 034, says:—

By the law of Alberta there is certain invasion of the unlimited power of 
testacy. Under the law of Scotland and of those nations which have followed 
the principles of the Law of Rome such limitation is definite and in certain 
countries, particularly in Northern Europe, is very large. The limitation has 
not been adopted by the law of England and the power of disinherison both 
of the wife and children there remains to the testator. By the law of Alberta 
a middle course is adopted. As the apjiellants state in their case, “prior to 
the passing of the Married Women’s Relief Act a husband could, by liis will, 
omit to leave any part of his estate to his wife, and she would have no relief 
whatever. This occasioned some hardship, and relief was thought advisable.” 
Such relief was conferred by the Married Women’s Relief Act of Alberta, the 
material sections of which arc these: ss. 2, S and 10.
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The case above cited though was decided upon the construction 
of s. 10 but is referred to here merely to shew the variation here 
from the laws of England.

I am of the opinion that Stuart, J., was right in making the 
order appealed from and that no possible construction which can 
be placed upon the wording of ss. 2 and 8 could limit the amount 
to l)e allowed to the widow to what she would have received if her 
husband had died intestate, and I would not feel inclined to 
interfere with his order, as, I take it, the amount to l>c allowed 
was a matter within his discretion.

Having reference to the sections above referred to the meaning 
appears to me to be plain and we must obey the directions of the 
Legislature, no matter what dissatisfaction it may create in any 
quarter anywhere. Strictly speaking there is no place for inter­
pretation or construction except where the words of a statute 
admit of two meanings.

Where the language of an Act is clear and explicit we must give effect 
to it, whatever may be the consequences, for in that case the words of the 
statute speak the intention of the Legislature.

Warburton v. Loveland (1831), 2 Dow. & Cl. 480,at 489. “ In other 
words, if the language used by the Legislature is precise ami 
unambiguous a Court of law at the present day has only to expound 
the words in their natural and ordinary sense.” The intention 
of the Legislature is not to be speculated on. In Reg. v. Archbixhop 
of Canterbury (1848), 11 Q.B. 483, at p. 065, 116 E.H, 557, Lord 
Denman observed :

My brother Coleridge’s admirable argument has confirmed me in the 
opinion of the danger of exposing the Act of Parliament, and the most simple 
construction of the plainest language ... to the speculations of those 
who will bring their forgotten books down, and wipe off the cobwebs from 
decretals and canons, before they can find one argument for disturbing the 
settled practice of 300 years.

If (said Pollock, C.B., in Miller v. Salomons (1852), 7 Exchequer 560), the 
meaning of a statute is plain and clear we have nothing to do with its 
policy or impolicy ; its justice or injustice; its being framed according to our 
views of right or the contrary. . . . We have nothing to do but to obey it 
—to administer it as we find it, and I think to take a different course is to 
abandon the office of Judge and to assume the province of legislation.

The rule is expressed in various terms by different Judges, the epithets 
“natural,” “ordinary,” “literal,” “grammatical” and “popular” are em­
ployed almost interchangeably but their indiscriminate use leads to some 
confusion and probably the term “primary” is preferable to any of them. 
Hardcastle’s Statute Law, 2nd ed., p. 77.
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There are t wo rules as to the way in which ordinary terms and 
expressions are to lx* construed when used in an Act of Parliament. 
The first rule was stated by Lord Tenderton in Alt'y-il en'l v. 
Winstanley (1831), 2 D. & Cl. 302, 310, to Ik; that
the words of an Act of Parliament which are not applied to any particular 
science or art are to be construed as they are understood in common language.

The second rule is put by Bowen, L.J., in Wandsworth District 
v. United Telephone Co. (1884), 13 Q.H.D. 904, at 920:

That if a word in its popular sense and read in an ordinary way is capable 
of two constructions it is wise to adopt such a construction as is based upon 
the assumption that Parliament merely intended to give so much power as 
necessary for carrying out the objects of the Act and not to give any un­
necessary powers.

There is nothing that 1 can observe in the other sections of the 
statute which would, in any way, limit the amount to l>c allowed 
out of the estate as is provided for by s. 8 and the amount is, I 
think, in the discretion of the Judge who entertains the application 
with the stipulation that it must lx; just and equitable in the 
circumstances. To place any other construction on the section 
which would limit the amount to lx; allowed to the amount which 
the widow would have received if the husband had died intestate 
would be to read words into the section which arc not there or into 
the Act which arc not there, and it might be noticed in passing 
that in the neighboring Province of Saskatchewan they passed a 
somewhat similar Act subsequent to the passing of the Alberta 
Act and that such limitation there is set out in terms:

llg. On any such application the Court may make such allowance to 
the applicant out of the estate of her husband disposed of by will as shall in 
the opinion of the Judge be equal to what would have gone to such widow under 
this Act had her deceased husband died intestate leaving a widow and children. 
Statutes of Saek. 1910-11, c. 13.

In the Alberta Act no such limitation can Ik* implied. There 
could only be such implication if the meaning of the words of the 
section were not plain according to the ordinary rules of construc­
tion of statutes as I understand them. I take it, therefore, that 
the amount to be allowed out of the estate is in the discretion of 
the Judge W'ho entertains the application. This discretion, of 
course, must be a judicial discretion as is pointed out by Bow'en, 
L. J., in Gardner v. Jay, 29 Ch. D. 50, at p. 58: “After a Court of 
justice is invested by Act of Parliament with a discretion, that 
iliscretion, like other judicial discretions, must tie exercised

i
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according to common sense and according to justice, and if there is 
no indication in the Act of the grounds upon which the discretion 
is to be exercised, it is a mistake to lay down any rules with a view 
of indicating the particular grooves in which the discretion should 
run.”

I hesitate to place any broader construction upon the Act 
than is absolutely necessary. I think the legislation is dangerous 
but I cannot assume the functions of a legislator but must obey 
the directions of the Legislature. It seems to me that there1 
should be allowed to the testator some privilege of directing whom 
should be the objects of his Ixmnty and it is, I think, dangerous 
legislation to allow any Judge in his discretion to designate to 
whom the testator’s projierty should go. In some cases it might 
be by the mere whim or caprice of the Judge to whom it is entrusted 
to exercise a discretion on the assumption that he is discreet, and 
to dispose of a testator’s property, from whom he has had no 
opportunity of obtaining his views, and who probably did not 

quire the assistance of any Judge in disusing of his property. 
At least that is the way I view it, but we must give effect to the 
statute and the Judge who heard the application was bound to 
give effect to the wording of the statute and, as it turns out, in 
my view, in this case from a perusal of the evidence, I think he 
exercised a proper discretion.

I would dismiss the appeal with costs.
Appeal dismissed, the Court being equally divided.

DUMPHY v. B.C. ELECTRIC RY. Co.
British Columbia Court of Apjteal, Afar don old, C.J.A., Galliher and Me Phillips, 

JJ.A. July 16,1919.

Appeal (5 VII L—476)—Collision—Negligence—Evidence—Jury justi­
fied in verdict—Interference of appellate Court.

Where there is ample evidence to justify the findings of the jury as 
to negligence and as to the absence of contributory negligence the verdict 
will not be interfered with. The fact that the jury polled themselves 
will not affect the verdict although the proper course is for them to answer 
the questions simply and leave it to the Court to poll them in respect to 
their answers when that course may be thought necessary.

Appeal by defendant from the trial judgment in an action to 
recover damages for injuries received when plaintiff’s motor car 
was struck by one of defendants’ street care. Affirmed.
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L. (j. McPhillips, K.C., for appellant ; S. 8. Taylor, K.C., for 
respondent.

Macdonald, C.J.A.:—1 would dismiss the appeal.
There was ample evidence to justify the findings of the jury 

both as to negligence and as to the absence of contributory negli­
gence.

Some confusion has arisen because of the manner in which the “ciT*11, 
jury answered the questions. They, in effect, polled then:selves, 
and in their answers shewed how many stood pro and eon. For 
example, they answered No. 3: “1 yes, 7 no.” This answer is 
followed by another which must necessarily be the answer of the 
dissenter only, since an answer of the kind is only to l>c given if 
the third question should be answered in the affirmative. This 
is the second example of this innovation, and in both cast's it has 
given rise to contentious arguments, which could not have arisen 
if the jury had followed the conventional and rational course of 
answering the questions simply. The verdict is none the less the 
verdict of the jury when it is the verdict of the majority. Under 
proper instructions the jury cannot very well make a mistake as 
to the result qf their conclusions in respect of the different ques­
tions. There is, therefore, no reason why they should do more 
than answer the questions simply, and leave it to the Court when 
that course may be thought necessary to poll them in respect of 
their answers.

Galmher, J.A., concurs with Macdondal, C.J.A. Gaiiiher/JA,
McPhillips, J.A. (dissenting):—In my opinion the appeal MrVhiiiipe,j.a. 

should succeed. The jury’s finding in any case is too vague to 
support the entry of judgment for the plaintiff. The jury have 
said “insufficient precaution on account of approaching crossing 
and conditions existing on morning in question.” This cannot be 
said to itemise or sufficiently indicate the act of negligence. Had 
the jury brought in a general verdict without answering questions 
it would be different—see Newberry v. Bristol (1912), 29 T.L.R.
177; Bank of Toronto v. Hanell (1917), 39 D.L.R. 202, 55 Can.
S.C.K. 512, at p. 538; Lewis v. G.T. Pacific Ry. Co. (1915), 20 
D.L.R. 087, 52 Can. 8.C.R. 227, at pp. 231, 232, 233; Sawyer v.
Millett (1918), 25 B.C.R. 193, Martin, J.A., at p. 195. Further, 
vague and insufficient as the finding of the jury is in the result all 
other claimed acts of negligence stand negatived, see Newberry v.
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Bristol, supra: Andreas v. C.P.R. (1905), 37 Can. S.C.R. 1, at. pp. 
10, 11; McEachen v. C.T.R. (1912), 2 D.L.R. 588, at p. 593; 
Farmer v. H.C. Eledri ?. Co. (1910), 16 B.C.R. 423, at p. 432; 
Mader v. Halifax Electric T. Co. (1905), 37 Can. 8.C.R. 94, at p. 
98. The question now is whether it is a proper case for the 
granting of a new trial, and this has given me much concern, but 
in view of the fact that according to the cases all the other acts 
of negligence must lie held to be negatived, and it not Ixing shewn 
that there was the absence of any precaution called for by the 
Railway Act under which the railway was being ojierated, it is 
difficult to come to the conclusion that a new trial can properly 
be directed. Andreas v. C.P.R. Co., supra, seems most explicit 
on the point.

Had there tx-en, say, a specific finding of the jury upon the 
question of the non-oi>cration of the automatic bell, and no light 
although not called for by any requirement of the Railway Act 
or order of the Hoard of Railway Commissioners, but voluntarily 
installed, then, I think, on the authority of Baldock v. Westminster 
City Council (1918), 35 T.L.R. 188 (C.A.), such a finding of negli­
gence could have been supported. However, as a. further point 
in my opinion concludes any question of liability upon the appel­
lant, that is, has the effect, in my opinion, of entitling judgment 
being entered for the appellant, I merely now, on tliis point, 
content myself by saying that 1 consider it would be witliin the 
province of this Court, in view of the special powers capable of 
being exercised by tliis Court on appeals, to either direct a new 
trial or sustain the judgment for the plaintiff in the absence of 
that specific finding by the jury. In view though of McPhce v. 
E. & N. Rly. Co. (1913), 16 D.L.R. 756, 49 Can. S.C.R. 43, at 
p. 53, I think the proper course would be the direction of a new 
trial, and that would have been my decision in tliis apiwal did I 
feel myself at liberty to do so. The difficulty, however, is this, 
and it is insuperable in my opinion, and prevents recovery by the 
plaintiff. In the case for the plaintiff a witness was called who 
was sitting in the back seat at the time of the accident, and this 
witness gave the following evidence:

(The Judge here quoted the evidence at length and continued.)
Now this evidence establishes contributory negligence in the 

plainest possible manner. A motor capable of lieing stopped at
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the speed at which it was going, almost instantly, at the moat in
ten or twelve feet, ia driven heedlessly anil recklessly upon the <". A. 
railway track although the driver thereof, the plaintiff, is warned Dnsêer 
in precise terms of thi- oncoming electric car. It is clear that the
plaintiff, knowing that the electric car was speedily approaching. Eut nuc
mulerliuit the rink nf nil nttenint tn miee the lni.nl , r„uuinn f 1,1undertook the risk of an attempt to pass over the level crossing * _ 
ahead of the electric car, and was the author of his own injury. McPfctiup». j a. 
It was a case of mistaken judgment, hut it is impossible to visit 
the damages suffered upon the railway company—the railway 
company arc not insurers—and even if the railway company were 
negligent in any respect, upon tins evidence standing in the case, 
no legal liability for the hnpiiening can he imjsised upon the rail­
way company. It is significant that although the plaintiff was
called after this evidence was given no effort was made to intro­
duce evidence in denial of the statement made by Cross that he 
warned the plaintiff in the manner set forth in the alxivc quoted 
evidence. The plaintiff would have liecn admitted to deny, if 
able to do so, the statement that he was warned as sworn to by 
Cross. (See Host on Evidence (11th cd.), Kill, at p. 630; and 
l’hipson on Evidence (8th cd., 1911)—contradiction of party’s own 
witness when allowed—at pp. 408, 470, 477, and The Stanley Piano 

I Co. of Toronto v. Thomson (1900), 32 O.R. 341.) The evidence 
having been left as we see it in the present case, an authority

[
which seems to me concludes the question against the plaintiff 
and any right to recover in the action is Forget v. Baxter (19 0), 
69 L.J.P.C. 101, at p. 100. Strong, J., delivered the judgment
of their Lordships of the Privy Council and said :—

The respondent gave evidence afterwards and took no notice of Korget'a 
statement which stands uncontradicted. The inference must be that the 
respondent know that the appellants had acted within the terms of their 
employment.

The inference in the present case must Is1 that the plaintiff 
heard the witness Cross’s warning but determined (although he 
was then in no peril and could have stopped the motor car) to 
pass over the level crossing in front of the electric car. This was 
reckless conduct which precludes any recovery by the plaintiff 
even if it be admitted that the facts disclose evidence of negligence 
on the part of the railway company, and even if it be admitted 
that the jury have made an effective finding of negligence, the
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contributory negligence of the plaintiff disentitles the plaintiff 
recovering for the injuries sustained. The question now is what 
should be the result. There is no compulsion upon this Court to 
direct a new trial considering the case upon this phase of the 
matter (sec Winterbotham Gurney &' Co. v. Sibthorp & Cox (1918), 
1 K.B. 625, at p. 630). The situation is so unanswerable that it 
would not Ijc in furtherance of the ends of justice, and in this 
connection 1 would refer to the language of Davies, J. (now Chief 
Justice of Canada), in Andreas v. C.P.R., supra. There is con­
siderable analogy in the cases; in the present case a great deal was 
attempted to be made out of the fact that there was considerable 
brush near to the place where the accident took place, obstructing 
the view, but evidently Cross could see the electric car coming 
although sitting in the back seat.

(Also see Banbury v. Bank of Montreal 44 D.L.R. 234, [1918], 
A.C. 626.)

All the facts of the present case having careful attention there 
is but one conclusion to be drawn and capable of lieing taken by 
any reasonable jury, and that conclusion is that the plaintiff was 
the author of his own injuries. There is no suggestion that the 
plaintiff’s cast; can lie supported by any further evidence or that 
all the relevant facts attendant upon the accident were not adduced 
before the jury.

In my opinion the proper course to pursue is to enter judgment 
for the defendant notwithstanding the finding of the jury.

Re GALBRAITH ESTATE.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands and Lamont, JJ.A' 

July 9, 1919.

Taxes (§ V C—204)—Succession Duty Act (R.8.S. 1909 c. 38)—Who
MUST BEAR.

Under the Succession Duty Act (R.8.S. 1909 c. 38) the tenant for 
years should pay the duty u|>on the apnraised value of the term and 
the remainderman upon the apnraised value of the contingent fee simple 
going to him. The succession duty—particularly on a contingent interest 
in real estate—is not a testamentary expense.

Appeal by the official guardian from a judgment interpreting 
a will. Affirmed.

H. Fisher, for the official guardian ; E. S. Williams, for the 
executors.
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The judgment of the Court was delivered by 8ASK.
Newlands, J.A.:—Samuel Galbraith, deceased, left certain C. A. 

real property to his nephew upon his attaining the age of 21 years, re 
He also directed that his executors pay his debts, funeral and 
“testamentary expenses” out of his estate. ----

The official guardian took out a summons to interpret the will, J,A"
and, amongst other questions, required the opinion of the Court 
upon what fund the succession duties charged upon the estate 
and paid by the executors should be charged by the executors.

The Judge before whom this summons can e held:
I am of opinion that the will contains no provision to take the case out 

of the operation of s. 16 of c. 38 of the R.K.S., 1909, in force at the time of the 
death of deceased. The tenants for years should therefore pay the duty upon 
the appraised value of the term, and the remainderman upon the appraised 
value of the contingent fee simple going to him. These are not included in 
the expression “testamentary expenses.” Re Estate of Elizabeth Watkins 
(1906), 12 B.C.R. 97; Re Holland (1902), 3 0.L.R. 406.

From this decision the official guardian appealed, on the 
ground that “testamentary expenses” which the testator directed 
to be paid out of his estate included succession duty.

In England it has l>een held (Re Clemow, 2 Ch. 182), that 
the words “testamentary expenses” included estate duty on per­
sonal property, l)ecauae such estate duty was in substitution for 
the probate duty, a stamp tax which had to lie paid upon the 
estate before the executor could get probate of the will, this 
probate duty having l)een held to l>e a “testamentary expense.”

It was also held tliat estate duty on real estate was not a 
“testamentary expense” because the executors could get probate 
without paying this duty, it being charged on the real estate.
Re Sharman, [1901] 2 Ch. 280.

I am of the opinion that Re Clemow, supra, is not an authority 
in this Province. We had no probate duty payable out of the 
estate prior to the Succession Duties Act, and therefore our 
succession duty is not in substitution of a prior duty which had 
to lie paid before the executors could probate the will. The 
reasons for the Clemow case do not apply here.

( )ur Act does not make this tax an estate duty but a succession 
duty. By the Act the duty is paid by the devisee. S. 16 of c. 38,
R.S.S. 1909, the Act in force when the will in question was made,

I provides that the executor
I shall deduct the duty therefrom or collect the duty thereon upon the appraised 
I value thereof from the person entitled to such property,

5
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and, in suh-s. 2 of r. 13, that where duty is paid in respect to a 
contingent interest (wliich would he this case) the duty so paid 
to lie a charge on such conVngent (‘state and is to lie repaid with 
interest at hc/( to the executor by the jterson who is to become 
entitled to Huch estate.

R. 13 further provides that duty on a contingent estate may be 
paid as other duties, i.e., within eighteen months of the decease, 
but it further provides that if it is not sooner paid it shall be 
payable forthwith when such estate comes into possession.

Our succession duty, particularly on a contingent interest in 
real estate, is not payable before probate issues, and therefore 
this tax is more like the estate tax in England on real estate, and 
as that tax was decided in Re Sharman to not be a testamentary 
expense, I am of the opinion that neither is the tax in this case 
a testamentary ex]>ense, and that the apjicul should be dismissed 
with costs. Appeal dismissed.

CARROLL v. EMPIRE LIMESTONE Co.
Ontario Sujrrcmc Court, Appellate Division, Meredith, C.J.O., Magee, llodgint 

and Ferguson, JJ.A. January 27, 1910.

Deeds (| II C—30;—Common law or England not applicable to okkat 
lakes or Ontario—Bed or Navigable Waters Act (Ont.)— 
"The bank or Lake Erie”—Meaning or.

The common law of England is not applicable to the Great Lakes of 
Ontario and the presumption of the common law that lands bordering 
on an inland lake extend to the middle of the lake if there be anv such 
presumption is in the case of the Great Lakes rebutted. Any doubt that 
there might have l>een on the point is removed by the Bed of Navigable 
Waters Act, R.N.O. 1914, c. 3L The lied of Dike Erie extends only to 
low water mark.

The south boundary of a lot, descrilied as "the bank of Lake Erie,' 
held to lie tin water's edge or low water mark.

[Williams v Viekard, 17 O.L.K. 547, followed.)

Appeal by the defendant from a judgment of l alconbridgc. 
C.J.K.B., in an action for the recovery of possession of the lieach 
in front of a cert dn lot from Dike Krie to high water mark. 
Reversed.

The facts of the case an; as follows:—
The action was brought for the recovery of jiossession of the 

1 ieach in front of lot number 5, from Lake Erie to high water mark
or bank, in the 1st concess on of the township of Humbcrstone, of 
wliich, as the rcsjxmdent elieges, the appellant was his tenant 
under a lease dated the 20U January, 1904, which expired on 
the 1st January, 1917.
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Particulars were delivered by the respondent. in which it is 
stated that:—

“The portion of the beach claimed by the pluintiff is that 
portion of the plot not covered with water, marked 2.82 A.C. and 
outlined in red on the plan attached to the rejwrt of (1. R. C. Con­
way, a blue print of which plan is to-day sent to the defendant’s 
solicitors, and all the beach to the water’s edge lying south of the 
said plot.”

lly the statement of defence, the apjiellant denies the alleged 
tenancy and alleges that the res]rendent has no title to the land, 
possession of which is claimed by him, and that it forms part of 
the water lot in front of lot numlier 5, the title to or ownership of 
which is in the Crown as represented by the Government of the 
Province of Ontario, and that the appellant is in possession and 
occupation of it under lease and license from the Crown, and tliat, 
if the beach does not form part of the lot, it is the property of the 
apjiellant.

lly his amended reply the respondent alleges that the appellant 
is, and has been for many years, tenant to the respondent of the 
land described in the writ of summons, and has paid the rent to 
the respondent, and that the appellant is estopped from disputing 
the respondent’s title or from setting up the title of any third 
party to the land.

To this pleading the apjrellant answ ers by alleging that in the 
year 1902 the appellant purchased from the respondent and his 
brother William E. Carroll, “all the property and estate owned 
and o|>eratcd by" them "in the township of llumlrerstonc, among 
which said property and estate was a certain lease dated the 22nd 
of October, 1897, from Annie Benner and Alexander Benner to 
the plaintiff, whereby the said Annie Benner and Alexander Benner 
demised and leased to the plaintiff, for a term of ten years, tliat 
certain tract of land being composed of the beach in front of lot 
number 5, from Lake Erie to high water mark or bank in the 1st 
concession of the said township of Humbers tone, and which said 
lease and the premises thereby demised were assigned by the 
plaintiff to the defendant by deed of assignment dated the 22nd 
day of August, 1902;” and that, "sulisequently and on the termi­
nation of the term in the aforesaid lease mentioned, the defendant 
took a lease from the said Annie Benner and Alexander Benner

ONT.

8.C.

Limestone

Co.



I

46

ONT.

8. C.

Limkbtonk
Co.

Dominion Law Reports. [48 D.L.R.

of the same tract of land for a term of 10 years from the 1st day 
of January, 1907."

It is further alleged that, at the time the appellant took the 
assignment of the lease and obtained the new lease, the appellant 
“had no idea or intention that it was taking a lease of any part of 
land covered by water, the title of which was in the Government,” 
nor did it intend to take a lease of any jwrtion of beach or land 
from Annie Renner lying south of the south boundary of the 
Benner lot, and that, if the lease covers it, it was so drawn by 
mutual mistake.

And it is also alleged that the lease from the Benners to the 
appellant terminated on the 1st January, 1917, and that, if the 
ap|>ellant paid rent to the resixmdent, as it accrued due under the 
lease, it was not a payment of rent for any land or l>each occupied 
by the appellant lying to the south of the south boundary of the 
Benner lot, and that the rent, if paid, was paid by the appellant 
with “the understanding and belief only” that it was for the use 
and occupation of a small strip of land occupied by the appellant 
with its railway tracks “above what is known as high water mark.”

The reasons for judgment of the learned Chief Justice arc 
very brief and are confined to the statement that “the arguments 
in this case have been extended by the court reporter, and there­
fore it is sufficient for me to say that 1 agree with the contentions 
of the plaintiff’s counsel.”

It appears from the arguments of the respondent’s counsel, 
referred to by the Chief Justice, that they rested the respondent's 
case on estoppel—contending that, having paid rent to the respond­
ent after he l>ecame assignee of the reversion, the appellant was 
estopped from disputing his title and from setting up the title of 
any one else, and upon the further ground that the Benner lot 
extended south to low water mark, at least, and that the Crown 
had no title to the land Ijetwcen high and low water mark.

By letters patent dated the 31st December, 1798, the front of 
that lot and of lot number 4 was granted to Daniel Forsyth, and 
the metes and l>ounds arc, “beginning at the south-west angle of 
lot numl>er5, being the south-east angle of lot numlicr 6, on the 
bank of Lake Eric, then north to lands surveyed for James House, 
97 chains, 50 links, more or less, then east 41 chains, then south to 
the bank of the lake, then westerly along the bank to the place 
of beginning.”
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On the 19th April, 1833, Esckiel Korsyth conveyed to Conrad 
Shisler 100 acres of lot number 5, described as “commencing where 
a stake has Irocn planted at the north-east angle of said parcel of 
land, thence west 20 chains, thence south 50 chains more or less 
to the lake, thence easterly along the bank of the lake, 20 chains 
more or less, thence north 50 chains more or less to the place of 
beginning."

Conrad Shisler, on the 15th February, 1845, conveyed to 
David Shisler 60 acres of lot nuinlier 5, described as the south 
part of lot number 5, “commencing at the south-east angle of said 
lot on lake Erie, thence north to a stake planted at the bottom 
of the north aide of sand hills and to land now owned by Abraham 
Shisler, thence westward along the main or large sand hills to the 
west limit of said lot, thence south to I.ake Erie, thence easterly 
along the lake to the place of beginning.

David Shisler, on the 18th June, 1853, conveyed to William 
Halpin a part of lot number 5 described as follows: “commencing 
at a stone planted in presence of John Near and Abraham Shisles 
at a!suit the distance of 6 chains west from the north-east angle of 
the south half of said lot, thence southerly to a stone also planted 
in the presence of the said John Near and Abraham Shisler, thence 
south-westerly to a stone planted as aforesaid, thence west to I.ake 
Erie, thence north on the western Imundary of said lot, to land 
owned by Abraham Shisler, and thence east to the place of begin­
ning."

This parcel is the Renner lot, and Annie Benner derived title to 
it from William llalpin, who was her father.

Annie Benner and her husband, on the 20th April, 1905, con­
veyed to the respondent the 25 acres which David Shisler had 
conveyed to her father, William Halpin.

The following conveyances were put in at the trial:—
(1) A conveyance dated the 22nd March, 1917, from Annie 

Benner to the respondent of "the beach in front of lot 5 from 
l.ake Erie to high water mark or bank in the 1st concession of the 
township of Humlierstone."

(2) A conveyance dated the 29th October, 1917, from Annie 
Benner, as executrix of her husband Alexander Benner, who had 
died on the 29th January, 1915, of the same land as was con­
veyed by her on the 22nd March, 1917, to the respondent.

(3) A conveyance dated the 12th January, 1886, from Abraham
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Shieler to the respondent of the water lots in front of the west half 
of lot number 3 and lots numbers 4, 5, and 6 in the 1st con­
cession of the township of Humberetone.

The conveyance numbered (2) contains a recital that the 
grantor’s husband “was seised at the time of his decease of an 
estate of inheritance in fee simple in the lands conveyed,” and the 
conveyance was executed after the commencement of the action 
(11th May, 1917).

On the 1st March, 1918, the Crown (Ontario) leased to the 
appellant for a term of 10 years from the 15th April, 1918, the 
water lots in front of the west half of lot 3 and of lot 4 and in front 
of lots 5 and ti in the 1st concession of the township of Humber- 
stone, “ reserving therefrom a right of access from Carroll Brothers’ 
property on the west part of lot 5 to lake Erie, and also reserving 
the right of Carroll Brothers to construct a wharf or dock on the 
lake in front of lot 6, with approaches thereto, the location of luch 
dock and approaches to be subject to the approval of the Minister 
of Lands Forests and Mines.

W. M. German, K.C., for the appellant company.
Wallace Ncubitt, K.C., and//. D. Gamble, K.C., fort he respondent.
The judgment of the Court was delivered by
Meredith, C.J.O. (after setting out the facts as above):—The 

6rst question to be considered is as to the position of the south 
boundary of lot number 5 on Lake Erie. The contention of the 
respondent is that the lot extends, at least, to the water’s edge—low 
water mark—and the contention on the other side is that the south 
boundary is at high water mark.

If the common law of England is applicable, lot number 5 
doubtless extends to the middle line of Lake En". The question 
of its applicability to the Great Lakes of this Provi.ice was referred 
to by the late Chief Justice Moss, delivering the judgment of the 
Court of Appeal, in Keewatin Power Co. v. Town of Kenora, 16 
O.L.H. 184, where, after holding that the doctrine of the common 
law applied to the Winnipeg River, he went on to say:—

"I am not unmindful of the fact that in a number of instances 
there are found expressions of very learned and able Judges 
strongly favouring the view that the rule of the common law is 
inapplicable to the Great Lakes and rivera of this country. But, 
while there are these expressions, there has been no actual decision 
on the direct point" (pp. 190, 191).
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This decision was pronounced on the 22nd January, 1908, and 
on the 9th October, 1906, the late Chancellor had decided in 
Stover v. Latvia (1906), 8 O.W.li. 398, that the boundary of the 
plaintiff’s land, which was the shore of Luke St. Clair, was "the 
edge of the water in its natural condition at low water mark,” and 
in stating his opinion the learned Chancellor said.—

“Along the shore of a non-tidal river, or of a navigable inland 
lake, is now well understood to mean along the edge of the water 
at its lowest mark, laith in this country and in the United States.”

That tlie well-settled law in the United States is what it is 
stated to be, is undoubted, but. it is to lie borne in mind that in that 
country the common law of England has not I wen adopted by 
statute, as it has been in this Province.

Stovt r v. Latvia was followed by Malice, J.. in Servos v. Stewart 
(1907). 15 O.L.lt. 216.

In my opinion, the common law of England is not applicable 
to the Great I-ukes of this Province. It, no doubt, has lieen 
held to apply to lakes in Great Britain and Ireland of considerable 
extent, but there arc there no such bodies of water as our Great 
Lakes, and I venture to think that the common law is elastic 
enough, when introduced into this Province, to adapt itself to con­
ditions here, and that in any case we should hold that the pre­
sumption of the common law that lands laddering on an inland 
lake extend to the middle of the lake, if there lie any such presump­
tion, is, in the case of the Great lakes, rebutted. Any doubt that 
there might have lieen on the point is, however, removed by the 
Bed of Navigable Waters Act, R.S.O. 1914, eh. 31, the second 
section of which provides that:—

“ Where land bordering on a navigable liody of water or stream 
has lieen heretofore, or shall hereafter, be granted by the Crown, 
it shall lie presumed, in the absence of an express grant of it, that 
the bed of such body of water or stream was not intended to pass 
to the grantee of the land, and the grant shall be construed accord­
ingly and not in accordance with the rules of the English common 
law."

That the bed of Lake Erie extends only to low water mark is, f 
think, unquestionable, but it will have been observed that in the 
Crown grant the description of lot number 5 is that it begins at 
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the south-east angle of lot numlier G “on the bank of I>ake Erie," 
and that two of the courses are south “to the bank of the lake" 
and westerly “along the bank" to the place of beginning.

But for the decision of the Court of Appeal in Williams v. 
Pickard, 17 O.L.R. 547, I should have been inclined to hold that 
the “bank of Lake Erie," and not the water’s edge, is the southerly 
boundary of lot number 5. 1 am unable, however, to distinguish 
that case from the case at bar, and it must therefore be followed, 
with the result that it must be held that the south boundary of 
lot numlier 5 is the water’s edge or low water mark; and, the 
lease of the 20th January, 1904, having expired, it follows that 
the respondent is entitled to recover whatever passed to him by 
the conveyance of the 20th April, 1906, from Annie Benner to

According to the description in the conveyance to Halpin, the 
boundaries of the land conveyed to him are fixed monuments— 
stones—and, according to the plan—exhibit 1—put in by the 
respondent at the trial, that description does not embrace any 
part of the land in question. The respondent cannot therefore 
recover on the strength of his own title, but is entitled to succeed 
only if the appellant is estopped from disputing his title and from 
setting up the title of any one else.

The rescindent’s case, on this branch of it, is that the appellant 
became, by the lease of the 20th January, 1904, from 
Annie Benner to the appellant, her tenant of the beach in front of 
lot numlier 5 from Lake Eric to high water or bank (the land 
descrilied in that lease), and that the respondent, lieing by virtue 
of the conveyance by her to liim of the 20th April, 1905, assignee 
of the reversion expectant on the determination of the lease, the 
appellant is estopped from denying his title to the land embraced 
in the lease, notwithstanding that the term of it has expired.

That the appellant paid rent to the respondent, and that the 
cheques were drawn in favour of the respondent, expressed to be 
for rent payable under the lease, is proved.

Assuming that this would have raised the estoppel for which 
the respondent contends, had the conveyance to the respondent 
embraced the land which was covered by the lease, there is, if 1 
am right in my view as to what passed by the conveyance to 
Halpin, the insuperable difficulty in the way of the respondent’s
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success that he is not the owner of the reversion because the land 
demised by the lease did not pass by the conveyance to him nor 
did it pass to him by the conveyance from Annie Benner of the 
22nd March. 1917.

For these reasons. I am of opinion that the appeal must be Limestone

allowed and the judgment at the trial lx1 reversed, and that there __ 1
should be substituted for it judgment dismissing the action. Mwedith.cj o 

As the parties are each standing on their strict legal rights, 
there is no reason why the costs throughout should not lie liorne 
by the respondent, and I would so direct.

A ppeal allowed.

ONT.

8. C. 
Carroll 

Empire

JACOBSON v. WILLIAMS. ALTA.

Alberta Supreme Court, WaUk, J. July 10, 1919. S. C.

Mortgage ($ VI I)—85)—Obtained as part or fraudulent transaction 
—Dishonesty ok mortoauee—No money advanced—Fore­
closure or hale—Rights of assignee.

The assignee of a mortgage which has l>een obtained as part of a 
transaction which was in essence a fraudulent scheme of the mortgagee, 
the true agreement between the parties not being put in the proper 
form through the dishonesty of suen mortgagee, who had no right under 
the circumstances to take the mortgage, and the amount agreed to lie 
advanced never having l>een advanced cannot succeed in an action for 
foreclosure or sale because the original mortgagee could not have done so.

Action for foreclosure or sale with the usual remedies. Dis- Statement, 
missed.

R. H. Daridmn, for plaintiff, .4. A. Rnllachey, for defendant.
Walsh, .1. :— The defendant mortgaged his land to one Mark to Waleh'J- 

secure the payment of $600 and interest. This mortgage has by 
various assignn cuts liecon e the property of the plaintiff, the 
mortgage and the various transfers of it under which the plaintiff 
claims l»eing duly registered. The action is brought for foreclosure 
or sale with the usual remedies.

'fhe mortgage states upon its face that it was given in considera­
tion of the sum of $600 lent to the defendant by the mortgagee.
That however was not the true consideration for it. It was given 
under the following circumstances: Mark the mortgagee was 
interested under contract with the (i. M. Amiable Co. Ltd. in 
the sale of certain British Columbia lamls which that company 
owned. He was introduced to the defendant in the guise of a real 
estate agent who was anxious to secure a listing of his (the defend-
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ant’s) land for sale. In the course of their talk over the sale b\ 
Mark of the defendant's land, mention was made of these British 
Columbia lands and eventually the defendant signed what i> 
called a (arm-listing contract authorising the Amiable Co. to sel 
his land at a price and on the terms set out in it and also an applica­
tion to the Annahlc Co. for the purchase from it of some of it- 
British Columbia land for SI,215, of which SMiOO was to l>e in cash 
or its equivalent and the balance in instalments. The application 
provides that, in lieu of the cash thereby called for, the compnn 
was to accept a mortgage for StRK) on the defendant’s land. This | 
farm-listing contract and application, though quite distinct 
documents, were printed on the same sheet of paper. After 
signing them a formal agreement of side was drawn up between 
the company and the defendant for the sale by the former to tin- 
latter of the land applied for by him calling for the payment b\ 
the defendant of ^ti(K) in cash on the execution of it. A subsequent 
clause however provided that in lieu of that cash payment the 
company agreed to accept and the defendant agreed to give 
security to the amount of SMiOO on his quarter section, describing it. 
This was signed by the defendant. It purports to lx* executed | 
for the company by G. M. Amiable, its president, though not 
under its corporate seal. The fact is that Mark had a number of 
these contracts in blank signed in this way and he tilled up one 
of them for the purjxiscs of this deal. The mortgage was then 
drawn up and executed by the defendant and delivered to Mark 
who promptly had it recorded. This all took place on December 
10, 1915. Nothing more was ever done under either the farm­
listing contract or the agreement of sale. Mark apparently ma<li­
no effort to sell the defendant's lanu and no attempt has ever been 
made to enforce performance by him of the agreement of sale.

One of the defendant's contentions is that he did not kn<i>\ 
that he was signing a mortgage. 1 must hold against him on that 
even upon his own evidence, which quite satisfies me that lie knew 
what he was doing. He handed over his duplicate certificate of 
title at the same tin e so that the mortgage n ight he registered, 
though he says at another time that he did this ltecause lie thought 
Mark would need it in selling the land. A short time after signing 
and on the same night, he liecame uneasy over what he had dem­
and went and demanded the mortgage back but was told that

_
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it had been sent to C algary for registration. The next morning 
two of Mark’s agents called upon him and told him they would 
call the deal off if he wished but this satisfied him that they 
were honest and he decided to go through with it. The only other 
witness who testified to this transaction was Weir, one of Mark’s 
agents. He struck me as t icing a very candid witness and his 
evidence confirms to the point of certainty the impression given 
ire by the defendant’s own evidence that he knew perfectly well 
what lie was doing when he signed the mortgage. I think however 
the defendant is a very truthful man and that he was not dishonest 
in his attempt to prove his ignorance of what he was doing.

I am satisfied that this whole scheme was engineered by Mark 
with the sole purpose and design of getting this mortgage, disposing 
of it as quickly as he could for the best price he could get for it and 
leaving to their fate the listing agreement and the agreement of 
sale of the British Columbia lands. 1 don’t think that he ever 
had the slightest intention of selling or even trying to sell the 
defendant's lands. His talk to that effect was the merest camou­
flage put up to conceal his real design of getting this mortgage, 
lie gave the defendant the impression that, notwithstanding the 
form of the documents which he signed, his purchase was con­
ditional upon the sale of his own land, and that his mortgage would 
lieccme an effective security only when his purchase became 
alwolute by the sale of his own lands through Mark’s agency.

According to the evidence of Amiable, the president of the 
company, Mark had no authority whatever to make this sale to 
the defendant, Alberta being excluded from his territory. He 
does not seem to have even reported to the Aimable Co. this sale 
of its land probably because he had no right to make it. The 
evidence is that he had no right to take the mortgage in his own 
name even if the sale had been properly made. It should have 
Iren taken in the company’s name. The defendant struck me as 
I ring an exceedingly simple-minded fellow with no business instinct 

I whatever. I did not sec Mark for he was not a witness, but from 
I his description by those who know him I should take him to be a 
I schemer. In a battle of wits between them I should think the 
I defendant would be but a balie in his hands. If he was the 
1 plaintiff in this action, I think he could not succeed because the 
1 whole transaction was in essence a fraudulent scheme and localise

ALTA.
8. C. 

Jacobsi.v 

Williams.

Waleh, J.



Dominion Law Reports. [48 D.L.R 48D.LJ54

ALTA.

sTc.
Jacohson

Williams.

Walsh. J.

upon the true agreen ent of the parties, which, by the dishonesty 
of Mark, was not put in proper form, the defendant's purchase of 
the British Columbia property was conditional upon the sale by 
Mark of his property, and liecause he had no right to take the 
mortgage at all and particularly he had no right to take it to 
himself.

The question is “can the plaintiff as his assignee stand in am 
better position?"

The plaintiff is not the first assignee of this mortgage. Mark 
assigned it to one King 19 days after lie got it. Seven months 
later King assigned it to one Reid, and in less than 3 months later, 
one Reid transferred it to the plaintiff, who paid 8550 for it. 
though the amount then secured by it for principal and interest 
was about 8640. There is no suggestion that the plaintiff is not a 
bond fide holder of it for value. I think that lie took it without 
any notice whatever that it was otherwise than it purports to lx-, 
namely, a mortgage given to secure the repayment of $600 borrowed 
by the defendant from Mark, though he made absolutely no 
enquiry alxiut it. The mortgage is under seal and in it tin- 
defendant acknow ledges the receipt of the principal money.

The general principle broadly stated is that the assignee of a 
mortgage takes it subject to the equities existing between the 
mort gagor and mortgagee. Them are however different kirn Is 
of equities by w hich a mortgage may lx* affected. As to those 
which relate to the state of the mortgage account there seems to 
be no room for doubt that the assignee is in no tx>tter position than 
the mortgagee would have been unless an estoppel has in some 
manner lxx>n raised against the mortgagor. There is a long line of 
authorities covering this proposition of which I will mention but 
the most recent which I have Ix-en able to find, namely, De Lisle 
v. Union Bank of Scotland, [1914] 1 (’h. 22. But when the equity 
is one which does not sin plv affect the state of the account but 
is as here a collateral one to avoid the mortgage transaction or to 
reform it the position is by no means so clear. There are author­
ities lxith ways but no one of them, so far at least as my research 
has led me, is landing upon me.

There are a good many cases on the point in Ontario. In Dane 
v. Hauke, (1854), 4 Clr. 394, it was held that as a covenant to pay 
is a mere chose in action the assignee of a mortgage fraudulently
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obtained could not enforce it although as a bond fide purchaser for 
value without notice lie was entitled to hold the land in security 
for the amount. Boyd, C\, in W right v. Leys, 8 O.R. 88, points 
out the distinction between the equity which he was there discuss­
ing which was one between the mortgagor and the purchaser of a 
mortgage from whom the defendant had taken an assignment of 
it and an equity which affected t he state of the mortgage account 
and held that the former was not one which attached upon the 
assignment of the mortgage. On the other hand, Strong, V.-C., 
afterwards Chief Justice of Canada, held in Hyckman v. Canada 
Life (1870), 17 Gr. 550; Smart v. McEwan (1871), 18 Or. 023, and 
Elliott v. McConnell (1874), 21 Gr. 270, that an assignee of a 
mortgage cannot set up a defence of purchaser for value without 
notice and that he stands in no Ixdter position than the original 
mortgagee.

One of the earliest English cases is Parker v. Clarke, 30 Beav. 
54, in which Sir John Bom illy held that the assignee of a mortgage 
which was void as between the parties to it could only take what 
the mortgagee could give him and could not stand in a lietter 
position than the mortgagee himself. This however was expressly 
disapproved by Kekewiek, J., in French v. Hope, (1887), 50 L.J. < h. 
303, who held it overruled by Hiekerton v. Walker, (1885), 55 L.J. 
( h. 227. Bacon, V.-C., in Judd v. (Ireen, (1875), 45 L.J. Ch. 108, was 
dealing with a case in which a mortgagor who claimed that his 
mortgage was induced by the fraud of the mortgagee asked that it 
should lx? declared void as against the assignees of it. He says 
at p. Ill:—

ALTA.

8. C. 
Jacobson 

Williams
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The case against Swasey and the insurance company (the assignees) was 
opened upon the assumption of the imputed fraud and it was insisted that the 
defendants could not be in any better position than Green (the mortgagee) 
inasmuch as they took their transfers, ‘subject to all the equities' subsisting 
between the plaintiff and Green. Now although that expression occurs 
frequently in the text books and elsewhere it cannot be adopted without 
amplification. So far as the equities affect the account between the mort­
gagor and the mortgagee no doubt a transferee takes it so subject. If the 
precaution of requiring the concurrence or the sanction of the original mort­
gagor is not taken the transferee can claim on his security no more than is 
justly due from the mortgagor. But I am not aware that this principle has 
been carried further or that a security impeachable upon equitable grounds 
by the mortgagor as against the mortgagee has been held to be therefore 
impeachable upon any other grounds against the transferee without notice; 
as between them the better equity which 1 hold to be that of the transferee 
must prevail.
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lie cites in support of this conclusion the judgment of Ix>nl 
( ottenh&m in Laid Aldboruuyh v. Trye, (1840), 7 Cl. <V F., at 463:

If a man puts into the hands of another the means of obtaining mone\ 
from a third person he never can be able to get a decree to get rid of that 
transaction arising out of the security which he has ent rusted to another and 
of which he, the party complaining, was the author, without first repaying 
the money thus obtained.

Proceeding he says at p. Ill:
If indeed it could be held that the mortgage was void from the beginning 

the transferees could be in no better condition than the original mortgagee 
and the cast' of Parker v. Clarke, would be an authority for excluding them 
from all benefits, but the plaintiff having, as I conceive, failed to establish 
that the mortgage was void from the beginning I am of opinion that he has 
no other right against the defendants who claim to be entitled under the 
mortgage than to redeem upon the terms of paying the amount for which 
the mortgage was given with interest and costs.

This view he reaffirmed in his judgment in the later case of 
Xanl-y-glo iV Co. v. Tamplin, (1876), 35 L.T.R. 125. 1 have lieen
unable to find any criticism of this except in the note (2) to par. 
333 at p. 178 of 21 Hals, which simply says : “This is opposed 
to the general principle and is doubtful." In Coote on Mortgages. 
7th ed., at p. 840, the learned author’s opinion of the effect of the 
decisions is thus stated:—

But the transferee is in no better position than the mortgagee when the 
mortgage is absolutely void from the beginning although he took for valuable 
consideration and without notice (Parker v. Clarke, supra, and Ogilvie v. 
Jeajjreson (1860), 2 Giff. 353, 66 E.R. 147), but where the security is only 
voidable it may become valid in the hands of such a transferee (Judd v. 
Green, 45 L.J. Ch. 108, and Lord Aldborough v. Trye, supra, and George v 
Milbanke, (1803), 9 Ves. 190).

I do not think that the much cited case of liickerton v. Walker, 
.supra, has any at ion to this case. The question there was
one relating exclusively to the state of the mortgage account and 
moreover it was so entirely decided upon the fact that a receipt 
for the mortgage money was endorsed upon the mortgage in 
addition to the usual acknowledgment in the body of the instru­
ment as to make it of no value here. The later case of Hateman 
v. Hunt, [1604] 2 K.B. 530, is much along the same lines but is 
based upon an Imperial statute making a receipt for the con­
sideration money in the laxly of a deed sufficient evidence of the 
payment of it in favour of a subsequent purchaser without notice 
and so it is not helpful in the decision of this case.

5
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I do not think that the Land Titles Act advances the matter 
any. Ss. 07 and 08 are those which affect the question. Vnder 
the former, upon tin* registration of the transfer “the estate or 
interest of the transferrer as set forth in such instrument, with all 
the rights powers and privileges thereto Ixdonging or appertaining 
shall pass to the transferee” and under the latter the right to sue 
and to recover the mortgage money is transferred so as to vest 
the sane in law in the transferee. Neither of these sections 
confers upon the assignee any greater right than the assignor had.

In this confused and unsatisfactory state of the authorities, 
1 find but little to help me. I am unable to appreciate the dis­
tinction wliich is drawn in some of the cases between the trans­
feree's rights with resj)ect to equities affecting the mortgage 
account and collateral equities as they are called. If this mortgage 
had been taken to secure the payment of $600 which the mortgagee 
had agreed to advance but never (lid advance the equity arising 
out of the fact that the mortgage money had never been advanced 
at all would lx* one relating to the state of the mortgage1 account 
and unless the facts brought it within Bickcrton v. Walker, supra, 
or sonie other estoppel was raised against the mortgagor an 
innocent transferee for value could not realize a dollar upon his 
security. Why should there Ixi any difference in principle Ix-twcen 
that case and such a case as this where no money was advanced 
liecause it was never intended that any should lx»? It seems to 
me that in substance upon the facts here present the question 
really gets down to one of mortgage account. If the question is 
asked “How much is owing on this mortgage?” the answer 
undoubtedly would lie “ nothing," liecause none was ever advanced, 
none was ever intended to lx; and the mortgage was never intended 
as an absolute security for the amount represented by it or any 
other sum.

My conclusion is from the lx»st consideration I have Iwen able 
to give the case that the plaintiff cannot succeed Ixicause the 
original mortgagee could not liave done so. I must, therefore, 
«lismise the action with costa and give effect to the defendant’s 
«•ounterclaim with costs by declaring that the mortgage sued on 
is null and void as against the defendant, directing its removal 
from his certificate of title. Action dismissed.

ALTA.
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MAN. GROSSENBACK v. GOODYEAR.

C. A. Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart and
Fullerton, JJ.A. July 23, 1919.

Vendor and purchaser (§ I K—29)—Purchaser of realty—Tender of
LAST INSTALMENT DUE UNDER CONTRACT—FAILURE OF VENDOR TO 
FURNISH TITLE—ltlGHT OF PURCHASER TO HAVE CONTRACT RESCINDED 
AND PURCHASE MONEY RETURNED.

A purchaser of realty is entitled to have the contract of purchase 
rescinded and the purchase money returned, if upon tender of the Iasi 
instalment due, the vendor is not able to furnish title, and takes no pains 
to procure same until action is commenced, although shortly after action 
is commenced he becomes in a position to furnish title.

[Hatkin v. Linden (1914), 17D.L.R. 789, followed ]

Appeal by defendant from the trial judgment in an action 
to recover money paid under an agreement for the purchase of 
land.

W. II. Trueman, K.C., and A. J. Sutherland, for plaintiff : 
A. E. Hoskin, K.C., and E. II. Siddal, for the defendant.

Perdue,c.J.M. Perdue, C.J.M.:—The facts of this case are very fully set 
forth in the judgment of Galt, J., from whose decision this appeal 
is brought . At the time the defendant entered into the agreement 
to sell to the plaintiff the lots in question, all that the defendant 
had in the way of title was an agreement entered into with one 
Dawnay in March, 1912, by which Dawnay agreed to sell these 
and other lots to the defendant on deferred payments, the last of 
which would fall due in the year 1917. Dawnay’s interest in the 
lots was a right of purchase from one Hoddell, who was the actual 
owner, under an agreement dated Feb. 19, 1912, by which Hoddell 
agreed to sell to Dawnay these and other lots on deferred payments, 
the last of which would fall due in August, 1917. Under the 
agreement between the plaintiff and the defendant the last pay­
ment to be made by the plaintiff fell due on Sept. 18, 1910. All of 
the above agreements contained a clause enabling the purchaser 
to pay off the whole or any portion of the purchase money without 
notice or bonus.

The plaintiff made all his payments except, the last which fell 
due on March 18, 1910. The trial Judge is of opinion that the 
plaintiff discovered the defendant’s lack of title shortly after that 
payment fell due. The plaintiff's solicitor wrote to defendant on 
Sept. 26, 1910, calling attention to the fact that the title stood 
in the name of Hoddell, with a caveat filed by Dawnay and a 
judgment registered against the latter. The defendant on Sept.
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29 wrote in reply that he did not know anything of Hoddell 
“until lately” when he searched the land titles office. On Nov. 
2, 1910, plaintiff's solicitor again wrote in regard to perfecting the 
title and threatening an action for specific performance or for the 
return of the purchase money.

In 1917 Hilson, the plaintiff’s agent, offered to pay the balance 
of the purchase money, hut defendant said he had not yet got 
title.

The trial Judge finds that defendant did not appear to have 
taken any pains to procure title or to pay what lit1 owed to Dawnay. 
On Oct. 12, 1918, plaintiff's agent tendered to defendant the 
amount due and demanded a transfer. Defendant stated he was 
not in a position to give title. On Oct. Hi, 1918, plaintiff’s 
solicitors notified the defendant that the plaintiff, for the reasons 
set out in their letter, rescinded the contract and demanded the 
return of all moneys paid thereunder.

This action was commenced on Oct. 21, 1918. The plaintiff 
sues for the return of the n oneys paid under the contract. After 
the action was commenced the defendant made efforts to obtain 
title and shortly liefore the trial became in a position to furnish 
title to the plaintiff. The defendant then by his amended state­
ment of defence alleged that he was able, ready and willing to give 
a conveyance in accordance with tin; terms of the agreement, and 
he counterclaimed for sjxieific perfora anee of the agreement. 
At no tin e between the n uking of the contract w ith the plaintiff 
and t he con n encen ent of the suit was the defendant in a position 
to furnish title. He had not even an equitable title. He had. 
only an equity upon an equity. He had not paid Dawnay and 
was not in a position to demand a conveyance from him. But 
Dawnay himself had only a contract of purchase from Hoddell 
and was in default in his payments to the latter. The several 
contracts, Hoddell to Dawnay, Dawnay to the defendant and the 
defendant to the plaintiff, were quite independent of each other; 
there was no privity between the plaintiff and Dawnay or lietween 
the defendant and Hoddell. The plaintiff could not enforce the 
contract which Dawnay had with the real holder of the title. The 
later contracts were not, and cannot be treated as, assignments in 
whole or in part of the contract of purchase which Dawnay 
obtained from Hoddell, the registered owner of the land. The

50

Grossen-

Goodyeak.

Pvidue, CJ.M



Dominion Law Reports. [48 D.L.R.

MAN.

C. A
< llUWRKK-

(ioODYKAH.

IVrdw. CJ M.

defendant hml ample tin e given to him in whirl» to furnish title, 
hut up to the commencement of tlie suit he failed to do so. 1 
think, therefore, that the plaintiff was entitled to rewind the 
contract on the ground that the defendant had not a title and to 
recover the purchase money he had paid. See Want v. Stallihrass 
11873), L.R. 8 Kx. 175. The present is a suit to recover money 
paid under an a green ent for the ]>urrhuse of land which had Urn 
rescinded Urausc the vendor had failed to furnish a title to the 
land. It is no defence to shew that after action commenced the 
defendant acquired title.

Tla* agreen ent contains a clause that the. purchaser accepts 
the title of the vendor to the land and shall not U* entitled to call 
for the production of any abstract of title* or proof or evidence of 
title, etc. A clause such as this ders not prevent the purchaser 
from objecting to the title when it apjrars that the vendor had no 
title, because title is the foundation of the contract. Sect 11 ’ant v. 
Stallibrnnn, supra; Armstrong y.Xason (181)5), 25 Can. S.C.R. 203. 
20!); Atuieraon v. Dougin*. (1908). 18 XI.It. 254 . 205; liaskin v. 
Un H en (1914), 17 D.L.K. 789. 21 Man. L.R. 159; Itr Hardich 
and Up*ki’* Contract, [19011 2 (Ml. 000.

In April, 1910. Daw nay, who had enlisted and was going 
overseas, signed a writing stating that in consideration of getting a 
transfer of lots 17 and 18 he transferred, assigned, etc., to lloddcl! 
all his “right, title, interest, equity and obligations" in the agree­
ments of sale* mentioned in the writing, one of them U*ing the 
agreement Ix-tween Dawnay and the defendant covering the lots 
sold by the defendant to the plaintiff. MMiis writing was not signed 
by iloddell and lie* was not lx>und in any way to release Dawnay 
and accept the defendant as purchaser. It affords no answer to 
the plaintiff’s objection to the defendant's title.

1 think the judgn ent of the trial Judge should In* affirmed and 
the ap|ieu! dismissed with costs.

( ’amkkon, J.A.: I concur in the judgment of the* ( Miief Justice, 
which 1 have read, and in addition to the cases mentioned by him. 
I refer to Hr liaylcy and Shocstnith's Contract, (1918). 87 L.J.C Mi. 1)29. 
cited on the argument. There by a contract for the sale of freehold 
pro|N*rty dated Septemlier 27, 1917, the date fixed for completion 
was Nov. 1. MMie vendors having failed to shew title by Nov. ti, 
the purchaser on that date gave notice of repudiation unless h
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proper title was shewn by Nov. 11. It was held by Sargant. .).. 
that the vendor's failure to mm ply with the notice entitled the 
purchaser to repudiate and recover the deposit. This decision 
seems to me to Ik* very much in |xnnt. I also refer to Harris v. 
Robinson (1892), 21 ( an. S.C’.R. 390. The ap)ieal must In* 
disn iasetl with costs.

11 ago art and Fullerton, JJ.A., concurred.
A ppeal dismissed.

JARVIS v. LONDON STREET RAILWAY Co.
Ontario Su/nreme Court, A mu Hah' Division, liritton. Riddell, Lntrhford and 

Middleton, JJ. February 7, 1019.

Struct railways ($ 111 B—2!i)—Ocbninu imh»h when not at rkuular 
KIOCPINti PLACE INVITATION TO Al.ltiHT Si EED OP CAR—QUESTION 
for jury -Neui.h.f.ni k -New trial.

The door of u street ear being opened by the conductor when the car 
was not at a regular stopping place, it is a question of fact to be decided 
by the jury in an action for damages for injuries received by a passenger 
in alighting from the car, whether the car was moving so fast that the 
motion would 1m* perceptible to any reasonable passenger, and so negative 
an invitation to alight which might lx* implied by the o|K;ning of the 
door. This question can not lx* summarily dealt with by the trial

I (but y v Toronto R Co. (1917), 3* D.LH. «37; (l.T.R. Co. v. Maynt 
(1917), 39 D.LH. «91. applied !

Appeal by the plaintiff from the judgment of Rose, J., pro­
nounced at the trial, dismissing the action at the close of the 
plaintiff's case, on the ground that there was no evidence of negli­
gence to go to the jury.

The facts of the case are as follows:—
The plaintiff was a passenger on a car of the defendants, 

going eastward upon Dundas street. Nearing the place where he 
intended to alight, lie signalled the conductor to stop the car so 
that he might alight. He complains that the exit-door of the car 
was aliened liefore the car had actually stopped ; and that, relying 
upon the o]>ening of the door as living in the circumstances an 
invitation to alight, he stepped on the pavement, and, owing to the 
motion of the car, was throw n down and injured. The place w here 
the plaintiff attempted to alight and fell was about 100 feet liefore 
the stopping place was reached. The only evidence was the story 
of the plaintiff himself. After giving the signal, he soys, he went 
to the back of the car, to the exit-door; he stood for a short time, 
and the conductor then opened the door, and the plaintiff immedi-
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atcly stepped out. He admits that, if he had looked before stepping 
out, he probably would have noticed that the car was in motion; 
he did not look ; but, upon the opening of the door, at once stepped 
out. From the way in which he fell, he thinks that the car must 
have l>een travelling at about 5 miles per hour.

R. G. Fisher and IF. G. R. Bartram, for the appellant.
J.M. McEvoy and R.H. G. Ivey, for the defendants, respondents.
Middleton, J. (after stating the facts as al>ove):—The trial 

Judge dealt with the case upon what he took to be the view of 
the Divisional Court in the case of Gazey v. Toronto R.W. Co. 
(October, 1917), 38 D.L.R. 937, 40 O.L.R. 449, ami the decision 
of the Supreme Court of Canada in Grand Trunk R.W. Co. v. Mayne 
(November, 1917), 39 D.L.R. 691, 56 Can. S.C.R. 95. He says: 
“The Gazey case seems to l>e a clear authority for the statement that 
to open the door of a car running or obviously running at such a rate 
as that” (5 miles per hour) “is not evidence of an invitation to 
alight;” and, there living no other evidence, he dismisses the action.

In the Grand Trunk R. Co. v. Mayne case, the car was an 
ordinary railway car. The car-door opened upon an outside plat­
form, and there was beyond this a vestibule door, closed when the 
train was under way. The deceased and his party were the only 
passengers intending to alight at a way-station; the conductor had 
warned them that the station was near, and had opened the 
vestibule-door and car-dooi to enable the deceased and his party 
to alight upon the arrival at the station. The train was still going 
at 25 miles per hour. The holding of the majority was that all 
that was done was in preparation for the arrival at the station, and 
was not, in the circumstances of the case, an invitation to alight 
while the train was yet in motion and liefore it reached the station.

In the Gazey case, a verdict for the plaintiff was upheld when1 
the motorman opened the exit-door of the car while in motion, but 
the car “was in fact moving so slowly that the movement was not 
readily noticeable; the jury have concluded that, under the 
circumstances, the plaintiff acted reasonably, carefully, and with 
ordinary prudence in stepping off the car at the place where and 
when she did, and that, the car having arrived at the stopping 
place, and the plaintiff having, to the knowledge of the motorman, 
come to the door for the purpose of alighting there, it was negligent 
of the motorman to open the door of the car w'hcn the car wras
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moving so slowly as probably to deceive the plaintiff into the ONTl
lielief that it was actually stopped, and by his very act of opening H. C
the door strengthening that belief and creating in the plaintiff’s jAllvls 
mind a belief that she should alight and might do so with safety" t 
(38 D.L.R. 642, 643). Street

Of course this case is not on all fours with the Gazey case; but XY
that case is certainly not an authority warranting a dismissal of 
the action. In the very careful judgment of Mr. Justice Ferguson 
all the cases upon the subject are reviewed, and he states his view, 
based upon these authorities (642) “that the opening of the 
door of a standing train or street-car, at a regular stopping place, 
is primûfhcic an invitation to alight, but that opening it when the 
train or car is not at a stopping place and is moving so fast that the 
motion is perceptible to any reasonably careful passenger is not, 
without more, an invitation to alight; that opening it at a stopping 
place and slowing down the train or car is some evidence to go to 
the jury of an invitation to alight; that circumstances alter cases, 
and that each case of these kinds must depend on its own circum­
stances.”

Seeking to apply the principle so laid down, this case would 
fall in t he intermediate class : the door was opened when the car was 
not at a stopping place; and the question to lie solved is, whether 
it was moving so fast that the motion would be perceptible to any 
reasonably careful passenger. This apparent motion would nega­
tive the invitation to alight which might lie implied from the 
opening of the door. This question, it appears to me, was one for 
the jury. I do not say that there cannot be a case in which the 
motion must obviously lie so apparent that no reasonably careful 
passenger would think of alighting; but, in the circumstances 
here «liseloeed, it is, to my mind, a question of fact to be passed 
upon by the jury and one that cannot lx? summarily dealt with by 
the Judge.

Care must lie taken in all these cases to avoid dangerous 
generalisations. There is a wide difference between the opening 
of an exit-door upon a train constructed and operated in the manner 
of carriages on English railways by a guard approaching the car 
from outside, and the opening of a door leading upon a platform, 
which might lie a mere preparation for the approach to a railway 
station. For the same reason, the opening of an exit-door permit-
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ting the passenger to alight immediately upon the highway, in 
the style of care known as “ Pay-as-you-enter ” care, would be of 
far greater significance as an invitation to alight than the opening 
of a door leading upon a platform as in an ordinary car; particularly 
would this be so if it could lx? shewn that the rules of the company 
required that the door should not be opened so as to permit of the 
passenger alighting until the car was at a standstill.

For these reasons, I think that there should be a new trial, and 
that the costs of the former trial and of this appeal should be to 
the plaintiff in the cause.

Upon the argument, an objection to the ruling of the trial 
Judge excluding evidence as to statements made by the conductor 
immediately after the accident, was dealt with. To avoid confusion 
in the event of a further trial, I think it important to explain the 
reasons for our decision. It Mas said that, inunediatelv after the 
plaintiff had fallen, the conductor alighted and helped him to his 
feet, and that then a conversation took place in which the con­
ductor said: “It M’as my fault, I should not have opened the door, 
but I thought the car had stopped.’’ The conductor Mas clearly 
not a person M'hose statement Mould bind the company; he was 
not the agent of the company for the purpose of making any 
admissions. His statement, if it lie admissible in evidence at all. 
should only be received upon the ground that it formed part of the 
res gesta; and it must be borne in mind that, if it could be received 
M-hen tendered by the plaintiff, it Mould be equally admissible if 
tendered by the defendants. If, instead of the statement said to 
have lieen made, the conductor had thrown the whole blame upon 
the olaintiff, his counsel Mould more readily appreciate tlie injustice 
of alloMing his unsworn statement to be admitted in evidence. 
The truth is that tlie statement said to have lieen made by the 
conductor formed no part of the res gesto, it Mas a mere narrative 
or discussion anent a thing then past. Tlie principle upon which 
such evidence can lie admitted is clearly stated in Garner v. 
Tov'nship of Stamford (1903), 7 O.L.R. 50: to make the statement 
admissible, it must be an involuntary' and contemporaneous 
exclamation made M'ithout time for reflection; it is because tlie 
statement is involuntary and contem|>oruneou8 that it is received 
These characteristics are supposed to import some indication of 
its veracity.

If the 
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If the plaintiff really desires to rely upon the statements made 
bv the conductor, lie can lie called; and, if he does not now admit 
having made the statement, evidence may lie given attacking his 
veracity in this respect.

Britton and Latchford, .1.1., agreed with Middleton, J.
Riddell, J.:—This is an apjieal by the plaintiff from the judg- 

! ment of Mr. Justice Rose, at the trial, dismissing the action.
The plaintiff, riding on a ear on the Dindon Street Railway,

I was approaching his stopping place and signalled the conductor 
to stop the car. The conductor did so and opened the exit-door 
while the car was in motion. The plaintiff could easily see, had 
lie looked, that the car was moving, and it had not yet reached its 
ordinary stopping place, but he, as he says, without looking, 
stepped out and fell. The car was moving, as he thinks, at about 

i miles an hour. My learned brother dismissed the action, and
II think Ik* was right in so doing.

The case of GrandTrunk R.W.Co.y. May ne, 31) D.L.R. 091, 50
I Can. S.C.R 95, is, to my mind, conclusive, that merely opening 
I the door or having the door open is not an invitation to alight.

In Gooey v. Toronto R.W, Co., 38 D.L.R. 037, 40 O.L.R. 449, 
lit was decide< 1 by the First Divisional Court “that the owning of 
I the door of a standing train or street-car, at a regular stopping 

I place, is primû facie an invitation to alight, but that opening it 
■ when the train or car is not at a stopping place and is moving so 

fast that the motion is perceptible to any reasonably careful 
passenger is not, without more, an invitation to alight ; that o|x*n- 

I ing it at a stopping place and slowing down the train or car is 
I some evidence to go to the jury of an invitation to alight ; that 
I circumstances alter cases, and that each cast? of these kinds must 
I de-fiend upon its own circumstances.”

I am of opinion that a car moving at the rate of 5 miles an hour 
I was going so fast that the motion was perceptible to any reasonably 

9 careful passenger, and that the plaintiff is excluded from recovering 
• the principles of the judgment in the Gazey case.

It is also to lie noted that the door was not opened at a stopping 
ilacc, but before the stopping place was arrived at, which dis- 
inguishes this case from the Gazey case in a sense favourable to 
lie defendants.

5—48 D.L.R.
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At the trial a question of evidence arose which is of great 
practical importance.

The plaintiff says that, after he had fallen, the conductor got 
off the car, hcl)>ed him to his feet, and said: “It was my fault, I 
should not have opened the door, hut I thought the car had 
stopped.” The plaintiff urges that he should have lieen allowed 
to give that statement in evidence, and he moves for a new trial 
u|K>n the ground of improper exclusion of evidence.

I think that tlie learned Judge was clearly right. There can 
l>e no pretence that what was said by the conductor was said hy 
him in the course of his employment hy the defendant company, 
and it is quite clear, both upon principle ami authority, that 
statements made hy an agent in this position are not evidence 
against the principal: Wilson v. Hotsford-Jenks Co. (1902), 1 
O.W.R. 101, and cases cited.

Hut it is urged that this staten cut should have lieen admitted 
on the res gestœ principle—I do not think so. This “is based on 
the experience that, under certain external circumstances of 
physical shock, a stress of nervous excitement may be produced 
which stills the reflective faculties and removes their control, so 
that the utterance which then occurs is a spontaneous and sincere 
response to the actual sensations and perceptions already produced 
hy the external shock. Since this utterance is made under the 
immediate ami uncontrolled domination of the senses, and during 
the brief period when considerations of self-interest could not have 
lieen brought fully to bear hy reasoned reflection, the utterance 
may lie taken as particularly trustworthy (or, at least, as lacking 
the usual grounds of untrustworthiness), ami thus as expressing 
the real tenor of the speaker's belief as to the facts just observed 
hy him; and may therefore lie received us testimony to these facts:" 
Wigmore on Evidence, vol. 3, sec. 1717.

Whether this is an exception to the doctrine that beamy 
evidence is not admissible is largely a question of terminology. 
It admits a statement or exclan ation hy a perann injured, 
immcMliatcly after the injury, declaring the circumstances of the 
injuiy, or by a person present at the collision or other exciting 
occasion asserting the circumstances as they appear to him. The 
principle is said to have first made its ap])eurance in 1093, when 
Chief Justice Holt in the case of Thompson v. Trevanion, Skinner
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402, ill an act inn for assault anil battery, allowed what a woman y**-
«aid immeiliatcly after the hurt was received, and licfore «lie had 8 C.
time to ileviae or contrive anything for her advantage, to he given jA,vl„
in evidence. ................................................ Uaîeo,

Tlie principle is well stated by Lacombe, J., in the Circuit Street

Court of the United States, in United States v. King (1888), "
31 Fed. Repr. 302, at p. 314, as follows:—* 1 Riddell. I.

“There is a principle in the law of evidence which is known as
‘res gestcrU that is, that the declarations of an individual made at 
the moment of a particular occurrence, when the circumstances are 
such that we may assume that his mind is controlled by the event,
may lie received in evidence, liecause they arc supposed to Ixî
expressions involuntarily forced out of him by the particular event, 
and thus have an element of truthfulness which they might other­
wise not have. That rule is very carefully guarded by the courts 
. . . But you arc not to give any more weight to a declaration 
thus made, or any weight at all, unless you are satisfied that it was 
mode at a time when it was forced out as the utterance of a truth; 
forced out against his will, or without his will, by the particular 
event itself, and at a period of time so closely connected with the 
transaction that there has lx*en no opportunity for subsequent 
reflection or determination as to what it might or might not be 
wise for him to say. With that qualification, 1 think the testimony 
can lie left safely with you”—that is, the jury—“and that there 
has been no error in admitting it.”

In some State Courts of the United States the doctrine has 
been carried very far, much further than is admitted in our Courts 
or in the Courts by whose judgments we arc Ixmnd—for example,
Hermes v. Chicago and Xorthuvstem /MU. Co., (1891), 80 Wis.
590—but I do not think it necessary to cite or discuss these cases.

Cases in our own Courts are not numerous, darner v. Township 
of Stamford, (1903), 7 O.L.R. 50and litgina v. McMahon ( 1889), 18 
O.R. 502, may 1** referred to.

It is plain that the statements made by the conductor were 
not made under a stress of nervous excitement produced by the 
accident. They were not a spontaneous and sincere response to 
the actual sensations and i>crcoptions produced by the external 
shock—they were not forced out of him against his will—they were 
mere attempts on his part intentionally made, purposefully made,
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in order to excuse himself, and they did not answer any of the tests 
which determine stati rr.ents to lie admissible under the res gestn 
doctrine.

It is somewhat difficult *o my mind to reconcile the admission 
of this kind of evidence with the ordinary rules governing the 
admission of evidence, and it is equally difficult to reconcile all the 
dicta or indeed the decisions on the subject; but the above, 1 
think, represents the law as it is considérai to exist at the present 
time.

Best on Evidence, 11th ed., pp. 4<tfi and following, Phipeon on 
Evidence, 5th ed., pp. 40 and following, have a discussion of these 
principles, but the most philosophical and satisfactory to my mind 
is to lie found in Wigmore on Evidence, vol. 3, sec. 1747, supra 
This learned author's statements must in all cases, however, le 
read with caution, as is the caw* with any American text-lmok, as 
he gives greater weight to the decisions of the Courts of the United 
States and of the various States of tin* Union than we are 
accustomed to do.

I am of opinion that the evidence was properly excluded, that 
the plaintiff has no cause of action, and that this appeal should le 
dismissed.

New trial ordered (Riddell, J., dissenting).

HUNTER v. CITY OF SASKATOON.
Saskatchewan Court of A/</# *i/, IlnnJtain, C.J.S., Lamunt and SewlandIs, JJ A 

J h

NeGI.I(JEN< E (|II C—W)—IV.RMON HIDING IN ACTOMOHII.E OF THIRD PKRkiiN
.. .......... SCI DMVM LIMITATION Of oeUOATKW Nbouobnci
driver—Injury—4ti<arr to rmwh damausr.

Tin* obligation of a [nthoii wlm rides in the automobile of a third party 
on the invitation of the owner, in order that he may shew tin- driver tin 
way is limited primé farte to directing him along what streets In* should 
proceed ami what turnings he should take; he is not under obligation to 
point "in obutsrlea "i dangers on the route which would be ipperent 
any careful driver, ami his failure to do so is not negligence.

Appeal from the order of the trial Judge dismissing an action 
for damage* for the death of party killed in a collision lietween a
street car lielonging to defendant* and an automobile Udonginp
to a third |Mirt.y in which he w as riding at the time of the accident 
on the ground that the deceased was guilty of contributory negli­
gence. Reversed.
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J. F. Frame, K.C., for Appellant; I*. E. MacKenzie, K.C., and 
//. L. Jordan, K.(\, for respondents.

The judgment of the Court was delivered by
Lamont, J.A.:—This is an action for damages for the death of 

( ieorge Alliert Hunter, killed in a collision lietween a street car 
lielonging to the defendants and an automobile lielonging to one 
Kwing W. Organ.

In the forenoon of Sunday, May 5, 1918, Mr. and Mrs. Organ 
and their three children came to Saskatoon in an automobile. The 
automobile was driven by the son, K. H. Organ, a lx>y 18 or 19 
years old. On reaching Saskatoon they stopped at a garage, 
where they were getting some repairs. The deceased, Hunter, 
can e up to them, and, on learning that the repairs would not lie 
ready for some 2 or 3 hours, he asked the ( hgans to come up to his 
house and have dinner, and remain until the repairs were ready. 
Mr. Organ. Sr., suggested that the deceased get into the front seat 
with the son, "so as to tell him the way." The deceased did so, 
and told the boy what turns to make and along what streets to 
proceed. In the course of the trip they turned west ujkhi 29th 
St. Itunning north and south across 29th St. is Avenue K., and 
along that avenue the defendants have one of their street ear lines. 
As the automobile was approaching Avenue K., the deceased had 
his eyes fixed on the floor of the car, observing the clutch. No 
one in the automobile olwerved that a street ear was coming along 
Ave. K. from the south until they were within a short distance 
from the track, when Mrs. Organ uttered an exclamation which 
caused the deceased to look up. He rose to his feet, put one hand 
on the windshield, and jum]ied out. As he did so, the automobile 
struck the street car alsiut the front door. The forward motion 
of the street car turned the front of the automobile to the north, 
and the deceased was crushed lietwwn the car and the I sidy of the 
automobile, receiving injuries from which he died.

The rules of the defendant company governing motormen 
p ovidc that
•*n approaching street ensuring» the foot-gong must be sounded at least 50 
yards therefrom and must he continued until such crossing is passed.

The jury fourni that this rule had not lieen complied with, 
and that the defendants' failure to comply with it amounted to 
negligence contributing to the accident. The jury however also

SASK.
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fourni that the deceased had Imvii guilty of negligence coutrilluting 
to tin* accident in that “lie failed to warn the chauffeur of the 
approaching street crossing.”

On these findings the trial Judge dismissed the plaintiff* 
action. The plaintiff now ap]M-als.

The main ground of ap|)cal is that the jury, under the facts 
proven, wen» not entitled to find the deceased guilty of contributory 
negligence, localise there was no duty cast u|ioii him to warn the 
driver of tin* automobile that he was approaching a street car line

That the defendants' negligence contributed to the accident 
docs not «1111 to ere to adit it of doubt. The defendants' motor- 
n an ailmits that he <lid not sound his gong until he reached the 
crossing on the soulh side of 29th St. Neither Organ nor the 
deceased apitear to have heard the gong. Their attention at tin- 
iron cut, it would seem, was directed to the n ecluinisnt of the 
automobile engine. But hail the gong lxx*n sounded 30 yard* 
from the crossing, it cannot lx» said that they would not have 
heard it. The jury in my opinion wen» an ply justified in finding 
negligence on part of the defendants contributing to the accident.

'file evidence also establishes negligence on the part of Organ 
in not hxiking ahead whilst driving his automobile. The auto­
mobile was on the north side of 29th St. The street car cane 
from the south side. Hail Organ, Jr., Urn hxiking ahead, lie 
could not have hcl|x»d s<»cing the street car when In» was far enough 
from the track to avoid the accident. But negligence on tin* par* 
of the driver of the automobile is not, of itself, enough to disentitle 
the plaintiff to succeed. The law is laid down in 21 Hidsburv 
pp. I .'il and 2, in the following won Is:—

704. A defendant rannot excuse himself fur the consequences of Ins 
misconduct by proving that the plaintiff s injury was contributed to by the 
negligem-e of a third party. The plsintiff in such a ease can sue either of the 
|x-rsons aim have been negligent, providixf that his injury does not result 
from contributory negligence for which He is r«‘*|MMi**il>lc. Aerordinglv, wlicii 
a person travelling in a vehicle Ixdongiug to a third person is injured by the 
negligence of the defendant, he is untitled to recover against tin latter not­
withstanding that the driver of the vehiek* in which the plaintiff is travelling 
may have hern guilty of some negligence contributing to the accident. He i* 
not identified with the negligence of the driver of tin* vehiek in which he in. 
merely because he is travelling in it.

To disentitle the plaintiff to succeed, therefore, the deceased 
himself must have Urn guilty of negligence which contributed
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to the arrivent, or lie trust have st<Mid in such a relation to the 
driver of the automobile ns to imply rcs]K>nsihility for his actions. 
F.xamples of such relationship are, master and servant, or employer 
and agent acting within the scope of his authority. Mills v. 
t rmrtroug (“The Bernina”) (IhSS), 13 App. (as. 1.

The jury found the deceased negligent in that he omitted to 
warn tin* driver that he was a street car line. It is
frankly admitted that lie gave no such warning. Was there any 
duty on his part so to do? In my opinion there was not. Where 
one person undertakes to shew the way to another, his obligation 
is. prima facia, limited to directing him along what streets he 
should proceed and what turnings lie should take. He is not 
ordinarily under " " it ion to |mint out obstacles or dangers on 
the route which would lie ap|wrent, to any reasonably careful 
driver. Of course if a man entrusts himself to the control of a 
driver who, to his knowledge, is blind or incompetent, he cannot, 
if ho is injured as a result of such blindness or incompetence, In* 
heard to say that he did not eotiti to his own injury. But 
here the driver of the automobile was competent; he had possession 
of all his faculties; he could have a> the accident had he
I)e<'n looking ahead. The deceased was in my opinion entitled to 
assume that in driving the automobile he would use due care. 
His relationship to the driver was not that of master ami servant 
or employer and agent. lie had no control over the ear and the 
driver. He was simply a passenger at the invitation of Organ. 
Sr., and the only obligation lie assumed was to ]Miint out the way 
to his house.

1'nder these circun stances I cannot sn- that there was any 
obligation u|mui the deceased to warn Organ. Jr., that they were 
approaching a stri-et railway crossing. There Iteing no such duty, 
failure to give such warning cannot constitute contributory 
negligence. In my opinion the plaintiff is entitled to recover.

While the damages awarded by the jury are smaller than I 
should probably have awarded under the circumstances, I cannot 
say they are not such as 12 men might reasonably award.

The aptical should, therefore, lie ed with costs; the 
judgment licJow set aside, and judgment entered for the plaintiff 
with costs for tin* amount awarded by the jury.

Ap/wal allowed.
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BROWNS v. BROWNS.
Alberta Sujnctne Court, Appellate Division, Hariny. C.J., Scott, Simmons and 

McCarthy, JJ. June 20, 1919.

Executors and administrators (§ VI—130)—Foreign administrator— 
Right to sue on negotiable instruments held by him.

A foreign administrator has the right to sue, on negotiable instruments
held by him, in any other jurisdiction without any other grant.

Appeal from an order of Ives, J., that an action by a foreign 
administratrix on certain promissory notes held by her be dis­
continued on the ground that she had no grant of administration 
in Alberta. Reversed.

J. McCaig, for appellant : S. II. A damn, for respondent.
The judgn ent of the Court was delivered by
Harvey, C.J.:—The plaintiff sues as administratrix of the 

estate of Alfred T. Browns, deceased. The action is on two 
promissory notes given by the defendant. One note was payable 
to the order of the deceased alone and the other was payable to 
the order of the deceased and W. A. Smith. In resjiect to the 
interest of W. A. Smith the plaintiff claims as the assignee from 
him to her as administratrix.

At the time of the death of the deceased, and of the grant of 
letters of administration by the Colorado Court , where the deceased 
was domiciled, the defendant was also resident and domiciled 
within that Court's jurisdiction, but subsequently removed to 
this Province, where he now resides.

Upon the above facts, as disclosed by the pleadings, upon 
motion of the defendant Ives, J., ordered that the action be dis­
continued on the ground that the plaintiff has no giant of admin­
istration from an Alberta Court and this appeal is from that order.

The defendant relies upon dicta by different Judges which 
seem to lie wide enough to support his contention.

In Whyte v. Hone (1842), 3 Q.B. 493, 114 E.R. 596, at p. 602, 
Tindal, C.J., in delivering the judgment of the Court of Exchequer 
Chamber, said:—

It is also well established that in order to sue in any Court of this country 
whether of law or equity in resect of the personal rights or property of an 
intestate the plaintiff must appear to have obtained letters of administration 
in the projier spiritual Court of this country. See the judgment of Sir John 
Nicholl in Spratt v. Harris, 4 Ilagg. Ecc. Rep. 405, and see also the judgment 
of the Ix>rd Chancellor in Price v. Dewhurst, 4 Mylne & Cr. 76. So that, if 
the plaintiff in the case now before us had in the first instance taken out
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administration in the proper spiritual Court in Ireland for the purpose of 
administering this bond whieh was found in Ireland (as it is vont ended he 
ought to have done) he could not have sued in England upon such letters of 
administration but must have also taken out administration in England from 
the proper spiritual Court there. This latter point was expressly decided in 
Varier v. Crosl'n case. Godb. 33, where the Court say that an administrator 
made by an Irish bishop could not bring an action here, as administrator.

The rule thus stated by the Chief Justice is repeated in the 
saire broad tenrs in Vanquelin v. Iiouard (1863), 15C.B. (N.S.) 341, 
143 E.R. 817, by Williairs, J., at p. 370-1, but in neither of these 
cases was the rule essential to the decision.

In Whyte v. Rose, the action was by an English administrator 
and the Court was simply meeting the objection that it should 
have been by an Irish administrator, while in Vanquelin v. Iiouard 
the Court held that the foreign administrator could in the circum­
stances of that case maintain the action without any English 
grant.

It is necessary, therefore, to refer to the cases which are given 
as authority for the rule.

The case of Spratt v. Harris, referred to by Tindal, C.J., is 
not available, but the other two are. In Price v. Dcwhurst, the 
contest was between English administrators and Danish admin­
istrators of the Island of St. Croix in respect to certain moneys 
secured on mortgages of land in that island due to the deceased 
resident and domiciled at the time of their death in England. 
The foreign administrators were the defendants who resisted the 
title of the plaintiffs and it is thus apparent they were making no 
attempt actively to report to the Court to maintain any claim 
under the foreign grant. At p. 80 the Lord Chancellor says:—

The first question which occurs is how can this Court, in administering 
:i testator’s property, take any notice of a will of which no probate lias been 
obtained from the Ecclesiastical Court of this country. This Court knows 
nothing of any will of personalty except such as the Ecclesiastical Court has 
by the probate adjudged to be the last will.

And again at p. 84 he says:—
It is in many cases necessary that the Courts of the country where the 

property is found, should grant probate or give authority by letters of adminis­
tration. for the purjHwe of giving a legal right to recover and deal with the 
property.

It is apparent that what the Court was considering here was 
the question of administering the estate and of title and not one 
of right to bring an action. In Anderson v. Counter (1833), 2 My.
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and K. 703, 39 E.R. 1130, an objection that an Englisu admin­
istrator was not a party was overruled on the ground that the 
estate could not lie administered in the action.

The report of the other case referred to by Tindal, C.J., Carta 
and Crost's case, is to lie found in 78 E.R., p. 21. As the case was 
in the year 27 Kliz. the report is somewhat difficult to interpret. 
It appears, however, that the action was by an Irish administrate! 
to recover a claim which had been the property of the deceased. 
I gather from the report that the chains had been in Ireland at 
the time of the grant of administration but had in some mannei 
come to England where the action was brought to recover it. 
The report states in part as follows:—

The second point was, if on administrator made by a bishop of Ireland 
might bring an action hero as administrator, and it was holden that he could 
not because of the letters of the administration granted in Ireland there could 
be no trial here in England; although that Rodes Justice said that acts done 
in Spiritual! Courts in forrain places, as at Rome or elsewhere, the law saith. 
that a jury may take notice of them because such Courts and the Spiritual! 
Courts here make but one Court.

Now, even assuming that that means what Tindal, C.J., says 
the cast* decided the decision did uphold the right of the plaintiff 
to maintain the action for the report ends as follows:—

The substance in this case was the possession and not the administration 
for he might have an action of his ixissession without shewing the letters of 
administration
and afterwards judgment was given for Carter the plaintiff.

There is risk, therefore, in treating these general statements 
as establishing that under no circumstances can a foreign admin­
istrator maintain an action in our Courts in his representative 
capacity. One can see that if it is necessary to establish his title 
in the action through his grant the grant must be one to which 
the Court must give faith, but if the title has been already estab­
lished the same considerations do not apply.

In Thomson v. Advocate-General (1845), 12 Cl. & F. 1, 8 E.R. 
1294, the House of Lords held that primal property having no 
situs of its own follows the domicile of its owner, but in H. v. 
Lovitt, [1912] A.C. 212, at p. 221, it is pointed out that while that 
principle applies for the purpose of succession and enjoyment yet 
for the purposes of legal representation of collection and of admin­
istration the law of the locality of the chattels applies. The same
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rase points out at p. 218 that the locality to Ik* aacribcd to choses 
in actions is the locality of the debtor where the assets to satisfy 
them would probably be. This appears to have been the law at 
least as far back as Hex v. Sutton (22 Car. Il), 1 Win. Saunders 
273, 85 E.R. 331, where it is said in the editor's note at p. 275:

But where only simfde conlrart deftlx are due to the deceased, these; are 
bona notabdia in that diocese where the debtor inhabits at the time of his 
creditor a death.

The contention of the defendant is that under the rule just 
expressed the property in tin- notes sued on which are only choses 
in action is in Alberta and, therefore, the plaintiff should obtain 
letters of adn inistration lx1 fore suing here but it is clear that the 
property was not here at the time of the death of the deceased.

In Att'y-Cen’l v. lion wens (1838), 4 M. A- W. 171, 150 E.R. 
1390, Lord Abinger, (ML, in delivering the judgment of the Court, 
at p. 191. s ys:—

Whatever may have been the origin of the jurisdiction of the ordinary to 
grant probate it is clear that it is a limited jurisdiction and can he exercised 
in rcNpect of these effects only, which he would have had himself to administer 
in caw; of intestacy, and which must, therefore, have been so situated as that 
he could have disposed of them in pios u*ws. Ah to the locality of many 
descriptions of effects, household and movable goods for instance, there never 
could be any dispute; but to prevent conflicting jurisdiction between different 
ordinaries with respect to choses in action and titles to property, it was 
established as law that judgment debts were assets for the purposes of juris­
diction, where the judgment is recorded; leases where tin; land lies; specialty 
debts where the instrument hap|>enH to lx;; and simple contract debts where 
the debtor resides at, the time of the testator’s death; and it was also derided 
that as bills of exchange and promissory notes do not alter the nature of the 
simple contract debts but arc merely evidences of title, the debts due on those 
instruments were assets where the debtors lived and not where the instrument 
was found.

And in AU'yJSen'l v. Dimond (1831), 1 C. & J. 356, 148 E.R. 
1458, Lord Lyndhurst, L.C.B., during the course of the argument
(p. 390), says:—

Suppose a simple contract debtor to reside in Ireland, in which caHe 
probate must be taken out in that country, and after the death of the creditor 
the debtor to come into England and probate to be taken out there in resect 
uf property in England could the debt be recovered in England under the 
latter probate?

The answer given by eounsel is, “The criterion would lx> 
whether the executor obtained possession of the property under 
the probate in this country. If he obtained possession under the 
probate granted in another country he would not l)c bound to pay 
duty here.”

ALTA.

rt. C.

Browns. 

Harvey. CJ.



76 Dominion Law Rkpokts. 148 D.L.R.

ALTA.

8. C.

Browns. 

Harvey, CJ.

And later, in delivering the judgment of the Court, Lord 
Lyndhurst, at p. 369, said:—

Formerly, in cases of intestacy, the ordinary or spiritual Judge had a 
right to administer. The probate of wills (as Blackstone (2 Com. 494) 
observes) followed, of course, for it was thought just and natural, that the 
will of the deceased should be proved to the satisfaction of the prelate whose 
right of distributing his chattels for the good of his soul was superseded 
thereby.

But when probate was passed (that is when the ordinary has 
declared that he is satisfied with the will) Ashurst, J. (Smith v. 
Mille» (1786), 1 T.K. 480, 99 E.H. 1205). say* expressly:—

The executor has a right immediately upon the death of the testator: 
probate is a mere ceremony, but when passed the executor docs not derive 
his title under the probate but under the will. Probate is only evidence of 
liis right.

So Plowden, probate is but a confirmation and allowance of 
what the testator has done. The jurisdiction to grant probate is 
regulated by the place of the testator’s death and the local situation 
of his effects at the time of his death. If, for example, he die 
in one diocese and have bona notabilia, that is, goods to the value 
of £5, at the time of his death in another diocese of the same 
province the jurisdiction belongs to the metropolitan. If he have 
also at the time of his death effects to the alx>ve amount in more 
than one diocese of the other province, the archbishop shall in 
each province grant a probate according to the bona notabilia 
within their respective jurisdictions. The probate is granted in 
respect of the effects which are within the jurisdiction of the 
spiritual Judge at the death of the testator. The jurisdiction is 
exercised in resjieet of these effects only. If the executor thinks 
tit, lie may remove the goods from one jurisdiction to another, he 
may shift them from jurisdiction to jurisdiction. But this does 
not affect the right of granting probate which is regulated by the 
local situation of the effects at the testator's death. If they arc 
removed into another jurisdiction it is not necessary to obtain 
any sanction or authority from such jurisdiction.

It seems clear from these last two cases that there would l>e 
no jurisdiction in this Province to grant administration in respect 
of the promissory notes in question and that no sanction is required 
here.

Dicey, however, in his Conflict of Laws (2nd ed., at p. 307), 
states that the High Court has jurisdiction to make a grant in 
respect of the property of a deceased person either:
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(1) When such property is locally situate in England at the time of his 
death or

(2) When such property has, or the proceeds thereof have become locally 
situate in England at any time since his death, and not otherwise.

He gives no authority for (2), and in the following pages 
quotes with apparent approval Walker and IClgood (4th ed.), 
p. 35, as follows:—

The foundation of the Court’s jurisdiction being property of a deceased 
to be distributed in this country administration will not be granted in rcsjjcct 
merely of property abroad. It is a condition precedent to a grant that it 
should apjiear that the deceased left, property in this country cither real or 
personal.

Rut whether Dicey is right in declaring a jurisdiction in the 
High Court to grant administration, though there were no assets 
within its jurisdiction at the time of the death of deceased, it, is 
clear that our District Court, which is not a sujxTior Court, and 
whose jurisdiction is limited to the terms of the statute creating it. 
has no such jurisdiction where the deceased was not resident 
within its jurisdiction (see s. 41 of District Court Act, e. 4, of 
1907).

The plaintiff would then he in a very difficult position if she 
could neither obtain a grant of administration in this Province 
nor maintain her action without it.

As already indicated the plaintiff's claim is in part as assignee 
of Smith. That title is one she does not derive from the deceased 
but is in her own right, and it is clear that she is entitled to sue 
in her representative capacity in respect to that claim without a 
local grant. This is established by Vanquelin v. liouanl, supra.

The question is whether, in respect of the remainder of the 
claim, she has a similar right.

Dicey, on p. 447, gives as note 120 the following:—
A foreign personal representative has a good title in England to any 

movables of the deceased which:
(1) If they are movables which can be touched, t.e., goods, he has, in 

any foreign country, acquired a good title to under the lex situs land has 
reduced into possession(?)1

(2) If they are movables which cannot be touched, i.t., debts or other 
choses in action he has, in a foreign country, acquired a good title to under 
the lex s it us and has reduced into possession.

On p. 449 he explains reducing into possession in respect of a 
debt as payn ent or obtaining a judgment.

Westlake also (5th ed.), p. 132, par. 90, points out that:—
Negotiable instruments . . . can be sufficiently reduced into 

possession by means of the paper which represents them. They arc, in fact,
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in the nature of corpon-al chattels. Hence the negotiable instruments of a 
deceased person and his lionds, or certificates payable to bearer, belong to 
the heir or administrator who first obtains iKwsession of them within the 
territory from the law or jurisdiction of which he derives his title or his grant. 
He can indorse them if they were payable to the deceased’s order and he or 
his indorsee van sue on them in any other jurisdiction without any other 
grant.

That rule is unquestionably a direct authority in sup]x>rt of 
the plaintiff's right in the present action.

The same rule, appears to be in force in some of the United 
States, for Wharton in his Conflict of Laws (3rd ed.), p. 1371, 
par. G15, states that:—

A foreign administrator also has a right to sue without local authorisation 
on negotiable pai>er held by him.

In Currie x. Bircham (1822), 1 Dowl. and liy. (K.B.) 35 (24 R.R. 
634), it was held that where the Indian administrator had sent to 
England certain of the effects of the estate she, and not the admin­
istrator appointed in England, was entitled to maintain an action 
in respect of them.

In Young v. Cushion (1909), 19 O.L.R. 491, the action was on 
bills of exchange payable in Ontario. The deceased died domi­
ciled in California, where the bills were at the time of his death, 
but had property in Ontario. Administration was taken out in 
both places and both administrators claimed to l>e entitled to 
payment of the bills. The Appellate Divisional Court held 
unanimously that the plaintiff, the California administrator, was 
the one entitled.

On these authorities it appears to me clear that the plaintiff 
herein has a right to maintain her action without any local grant.

1 would, therefore, allow the appeal with costs and reverse the 
decision of the Court below with costs to the plaint iff in the cause 
in any event. Appeal allowed.

LEE v. ARTHURS.
New Brunswick Supremo Court, Appeal Division, flazcn, CJ., McKeown, 

CJ.,K.B.D., and Chandler, ./. June H, 1919.
Deeds ($ II F—05)—Rectification ok —Mvtvai. mistake—Cannot be 

RECTIFIED AGAINST THE PROTEST OF* ONE OF THE PARTIES.
The principle of rectifying or reforming h conveyance reate upon 

the idea that the document us written is not evidential of the contract 
as made, and if both parties agree upon that point the Court will 
proceed to reform the deed or writing in accordance with the common 
intent, hut a deed or writing cannot be reformed or rectified against 
the protest of one of the parties who contends that it is already right.
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Awkal from u ilwree and judirmmt of (Iriminer, J„ in un N. B. 
action ariain* from a dispute as to the ownership and boundaries K. C. 
of land» conveyed to him by the defendant*. Varied.

(1. II. V. Ill I III II, K.V.. Kupporta appeal ; II. A. Pou-cll, K.C., f.
Arthurs.

Thu judgment of the Court was delivered by cjc.Kk°b d.
McKbown, C.J., K.B.D. :—This is an appeal from a decree 

of the Chancery Court in an action brought by plaintiff and 
arising from a dispute as to the ownership and boundaries of 
lands conveyed to him by the defendants.

Prior to the time when the disputed conveyance was executed, 
the defendant Walter Arthurs was the owner of a lot of land 
consisting of 100 acres in the Parish of Westfield, Kings County, 
hounded on the south and west by coast waters of the Kvnne- 
hvrasis Pay. For the purpose of acquiring the right to remove 
stones and sand from the beach and foreshore of this lot, plaintiff, 
on or aboiV Aug. 10, 1912, made a purchase from defendant 
Walter Arthurs of the right or privilege of removing the stones 
and gra1 el then on the bench, for which lie paid the sum of 
*125. After further negotiations, plaintiff made a purchase of 
the beach as described in the deed thereof to him from the 
defendants, and herein lies the dispute. Plaintiff claims that 
under his deed he is entitled to all the beach fronting the defend­
ants’ property, and defendants upon their part claim that a 
certain portion of said beach, being at the north-westerly corner 
of the property, did not pass under the conveyance. This, I 
think, is the most serious difference between them, although 
other features of the case will necessarily receive consideration.

As above remarked, plaintiff purchased the right to remove 
thv gravel from the defendants’ beach on or about Aug. 10,
1912. On Aug. 7 in the following year ho purchased the free­
hold along the shoreward portion of defendant’s lot and received 
a deed thereof. The description of the property so conveyed by 
deed in evidence, sets out the full extent of defendant’s land 
containing 100 acres more or less, and as far as the shoreward 
portion thereof is concerned, its boundary commences at 
a marked stake on or near the shore of the Milkish Creek or Bay, thence 
following the several courses of the shore in a southwesterly direction to 
the jilaee of beginning.
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The “place of beginning” alluded to is a marked oak tree 
which has been well identified, and stands near the shore of 
Bayswater Bay on the western boundary line of lot 4.

There is no evidence to shew where the mark<Hl stake above 
referred to was placed, and the original grant of the property i* 
not before us. 1 think it is proper to conclude that the fore­
shore did not pass under the grant, and that the proper!.' 
between high and low water mark still remains in the Crown. 
With this presumption in mind it will be instructive to notice 
particularly the description of the land actually deeded to the 
plaintiff by defendants. It is thus set out in the deed:

A portion of that lot of land conveyed bv Samuel Jones to the late 
David McCoy, dated June HO. 1844, and therein described as situated in 
the Parish of Westlleld, Kings County, known as to lie No. 4, beginning 
at a marked oak tree standing near the shore of tin* Milkish Creek or Bay. 
being the boundary lietween lots No*. 3 and 4, thence running by the 
magnet of 1843 X. 43 degrees W. to a marked stake standing on the rear 
line of the same lot on the northeastern side line of hit C. as there shewn 
on the nlan aforesaid, thence on the said rear line X. 47 degrees E. 14 
chains of 4 poles each ami 25 links to the X.W. angle of lot No. 5 sold to 
Joseph Barlow, thence by the northwesterly side line of hit No. 5 as con 
veyed by the late Charles Whitney S. 43 degrees K. to a marked stake on 
or near the shore of the Milkish Creek or Bay. thence following the 
several courses of the shore in a southwesterly direction to the place of 
beginning, containing 100 acres more or less—the portion hereby conveyed 
lieing particularly described as—all the beach around or on the pro|icrt\ 
above described measuring back on the eastern side from high water marl. 
300 ft., preserving the same width or thereabouts in a straight line to u 
marked willow tree, and measuring back from the high water mark on the 
southern or western side 100 ft., preserving the same width to the line 
the willow tree alsive mentioned, excepting thereout lot sold to one Logan 
and lot sold to one Myers and the lot reserved by said Walter Arthur» 
extending from I^ogan’s line to a marked live prong willow tree, the lieaeh 
in front of alsive Arthurs lot to Is? used by said Arthurs and his heir* 
only, besides «aid John II. Lee; also road and rigid of way along eastern 
boundary or side line of said Arthurs property to the Main Road from 
Ferry Funding to lamds End; also mad and right of wa\* from southern 
or western Isumdary to said Main Road; and also right of way to and 
from and right to use of the spring below the big oak to John H. Lee hi» 
heirs and assigns.

Plans of the property were put in evidence shewing the rights 
of way conveyed and exemplifying the contention of both parties.

On Aug. 8, 1914, the defendants conveyed to one .Joseph u. 
Logan and wife a portion of the said 100 acres owned by defend­
ants, being at the southwest extremity of their lot. and a descrip­
tion of such property is as follows:—
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All that piece or parcel of land situate lying and being in the 1'ariab 
of Westfield, Kings County, and being a part of lot No. 4. conveyed by 
Charles E. Williams and Mary Williams, his wife, to Walter W. Arthurs 
by deed dated July 15, 1908, and bounded as follows: Beginning at an 
oak tree (marked) standing near the shore of the Bayswater < reck or 
Bay,'being the boundary line between lots Nos. 3 and 4, and following said 
line in a northwesterly direction 310 ft., thence at right angles north­
easterly 50 ft., to a birch tree, thence at right angles southeasterly 310 
ft., to the shore of Bayswater Bay, thence following the shore in a south­
westerly direction to the place of beginning.

Although Logan’s deed hears date Aug. 8, 1914, he bought 
a portion of the land from defendant in 1913, and got a deed 
thereof which was not recorded ; and in the following year he 
purchased an adjoining portion and took a deed of the whole 
portion so purchased, and destroyed the first conveyance, which 
was unrecorded. This later deed is in evidence. It bears date 
Aug. 8, 1914, and was recorded on Sept. 1 following. Logan 
testifies that when he got the deed so in evidence he knew that 
Arthurs had sold the beach to Lee, but he was not aware of that 
fact when he made the purchase of the smaller portion in 1913. 
As against the plaintiff, Logan claims the beach in front of his 
own property and the defendant Arthuis claims the beach in 
front of his (defendant’s) property down to a certain point 
hereinafter more particularly mentioned. Whereas the plaintiff, 
us against both Logan and the defendant, claims that the whole 
beach was passed to him under the conveyance to him by the 
defendants, subject to the exceptions therein made. It will be 
seen that Lee and Logan have a common grantor, namely, 
Arthurs, and apart from the question of the interpretation and 
validity of the deed, their rights must be governed by the 
priority of recorded conveyance. Plaintiff claims the entire 
beach, subject to the exceptions made in the deed, and also that 
the number of feet determining the breadth thereof should be 
measured from high water mark in freshet season. Plaintiff 
concludes his statement of claim by asking :

(1) A declaration an to the ownership ami Itoundaries of lands under 
the deed to him from said defendants under date of Aug. 7, A.l). 1913.
(2) Or a cancellation of the same and return of the purchase money.
(3) Or damages for fraud and misrepresentation on the sale of the same.
(4) Or a rectification thereof. (5) And for a declaration as to the rights 
of way and easements under said deed, and the rights in the rocks, stones,
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gravel ami sand un the said Arthur» reserved lot. (<h And for such 
further ami other relief as may be just and equitable.

Defendant in his reply contests plaintiff’s right to the entire 
beach, claiming that a certain portion on the northwesterly part 
thereof did not pass under the purchase, and further claims 
that the breadth of the beach conveyed must be measured from 
ordinary high water mark as the starting point thereof. And 
against the plaintiff the defendants ask and pray:

(a) That the right» of the plaintiff under the said deed of conveyance 
so made to him by the defendants and dated Aug. 7, 1913, may be declared 
and determined.

(b) That it may be declared that the plaintiff is not entitled in fee to 
the soil of or under the said road or way leading from or near the westerly 
side of the plaintiff’s said lot to the said main highway, and that the 
plaintiff is not entitled to the exclusive use of said wav, but only to the 
right to use the same in eommon with the said defendants and such persons 
as they, the defendants, may » 'liorize or permit to use the same.

(c) That it may be declared that the defendant, Walter Arthurs, j* 
entitled in fee to the lot so reserved for himself and lying next easterly 
from the said Logan lot down to ordinary high water mark and that the 
only right or easement to which the plaintiff is entitled in respect thereof, 
or in respect of the beach in front thereof down to between ordinary high 
water mark and low water mark is the right to cross the same to get to 
the said farm road hereinbefore mentioned.

(d) That if the said conveyance from the «nid defendant* to the 
plaintiff gives to liim any other or greater rights or easements than ii 
hereinbefore mentioned in pars. 10 and 11 of thi* defence, then, that the 
said deed of conveyance may be rectified or reformed so ns to Is* limited 
to the said rights and easements so alleged in said two paragraphs.

(e) That if the said deed of conveyance grant- or conveys to the said 
plaintiff the fee or other interest or title in the soil of the said way, then, 
that the ► me may be rectified or re-formed so as to grant to him only 
the easi-i vnt or right of passage over the said way in common with the 
defend:-• r» and others.

serious part of the dispute concerns the westerly portion 
beach. In the decree from which appeal is taken, plaintiff's 

right to the beach upon that side of the property is thus 
described :

Beginning at high water mark at Bayswnter Bay at the westerly 
corner of the lot hereinbefore described (being the southeasterly portion of 
the beach conveyed) thence running northwesterly following the e nirsi- of 
high water mark until it strikes a point thereon at which a right angle 
thereto would pass through the five pronged willow tree thenev running 
from said last mentioned point through said five pronged willow tree to 
a point distant 100 ft. from said high water mark thence running south­
easterly parallel to said high water mark, preserving a distance therefrom
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of 100 ft. until it 8tr«KCH the northwesterly boundary of the lot first 
described, thence following the said last mentioned line westerly to the 
place of beginning.

In his reasons for judgment the Judge says:
Having given careful consideration to all the evidence which has been 

adduced by the parties hereto, to cover the land conveyed to the plaintiff 
under his deed and carry out the intention of the purties, the description 
of this lot should be as follows:

Then follows the description of the lot immediately above 
quoted.

It is clear that the Judge ascribes the above boundaries to 
plaintiff's lot as the result of his interpretation of the descrip­
tion in the deed, or as he says: “To cover the land conveyed 
to plaintiff under his deed,” as well as to “carry out the inten­
tion of the parties.”

With reference to the question of interpreting the descrip­
tion of the property conveyed in the deed, the contention made 
by the defendant, and acquiesced in by the Court below on this 
branch of the ease is, that the beach above or to the westward 
of the line indicated as passing through the five pronged willow, 
did not pass under the deed, from which it follows that no part 
of the beach in front of Logan’s lot, and no part of the Arthurs 
beach between Logan’s line and the five pronged willow tree 
line are within the description of the land conveyed. But the 
words of description in the conveyance are: “all the beach 
around the property above described,” then the measurements 
of depth are given, and an exception is made as follows:

Excepting thereout lot sold to one Lognn mid lot sold to one Myers 
ami the lot reserved by said Walter Arthurs extending from Logan’s line 

, to a marked live prong willow tree.
portion 
lint iff* 
is thus

Dropping Myers exception, which is not involved in the suit, 
it is clear, that if the beach conveyed ends where the decree 
appealed from says it does, these exceptions have no meaning at 
all, for such excepted portions never were within the boundaries 
of tin- land conveyed by the deed, as such deed is interpreted 
by the Court below, and consequently they never could be “ex­
cepted thereout.” These exceptions can only be given a mean­
ing by assuming and determining that all the beach around or 
Ion the property above described passes under the conveyance 
and it seems to me. with the utmost deference to the Judge of
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the Court below, that as a matter of interpretation of this deed, 
the land conveyed to plaintiff thereunder must comprise the 
whole beach, subject to the exceptions specifically expressed.

Rut notwithstanding the above interpretation, which, to my 
mind, seems to be the correct one, it is of course open to tbs 
defendant to claim, as he has successfully claimed in the Court 
below, that it was not the intention of the parties to convey all 
the beach, and that even if the deed does include it all. the 
contract should not l>e enforced against a common error, but 
that the deed should be rectified or reformed.

In dealing with this question of a reformation of plaintiff's 
deed, it is well to remember that, as regards the beach in front 
of the Logan lot, when plaintiff recorded his conveyance from the 
common grantor, vesting him with “all the beach around or 
on the property above described measuring back, etc.”, Logan 
hod no registered title to any land in this locality at all. It is 
true that Logan was in occupation of a portion of his lot, but 
certainly not of the beach. Lee testifies that he was unaware of 
Logan claiming any of the property in question, and that just 
before the sale Arthurs told him that nobody owned any of the 
beach excepting himself (Arthurs). In the case of Bourque v. 
Chappell (1900), 2 N.B.Eq. 187, Barker, J., says, at p. 190:

The plaintiff is hw* seeking to obtain priority over the defendant 
Jackson's registered title, and one of the essential elements in a suit of 
this kind ia that the plaintiff should establish affirmatively to the Courts 
satisfaction that the owner of the registered title had actual notice of the 
plaintiff's right before purchasing.

We have no evidence before us of the nature above indicated, 
neither is there evidence of any user or occupation of the beach 
by Logan, or of anything which might arouse a suspicion on 
Lee's part that Logan had any claim thereto. These remarks 
concerning the beach in front of Logan’s property are, I think, 
applicable even in a stronger degree, to that part of the beach 
in front of the property of Arthurs, because Arthurs himself 
wras the grantor, and anything in the deed requiring an interpre­
tation must be construed most strongly against him as such 
grantor. While the defendant is very specific and clear in hi* 
statement of what he claims the deed should cover, the plaintiff 
is equally clear to the contrary, and there is no common ground
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between them at all. The whole principle of rectifying or 
reforming a conveyance rests upon the idea that the document 
as written is not evidential of the contract as made, and if both 
parties agree upon that point, the Court will proceed to reform 
the deed or writing in accordance with the common intent, but 
a deed cannot be reformed or rectified against the protest of one 
party thereto who says it is right already, at least in a ease like 
the one at present before the Court. Cases are conceivable in 
which the evidence could be so overwhelmingly one-sided that 
the Court might intervene, but in the words of Farwell, L.J., 
in May v. Platt (1900), 69 L.J.Ch.D. 357, at p. 362:

I have always understood the law to be that there can only be 
rectification in the case of a common error. Where, however, it is a case 
of a unilateral mistake the remedy is not rectification, but rescission, and in 
such a case there must be something which the Judges, Lord Rom illy in 
Harris v. Pepper ell, and perhaps Vice-Chancellor Bacon in Paget v. Marshall. 
shrank from calling fraud, but which would in effect have all the effects 
of fraud, and therefore, would Is* fraud in the eye of tlie Court—in order 
to deprive a man of the legal estate which he has obtained ex hypothcsi 
without any act on his part inducing that error. In my judgment, the 
only way in which rescission can l>e obtained is by something which 
amounts to unfair dealing sufficient to allow of the contract being set 
aside. It is only necessary for me to say this in the present case in conse­
quence of the argument urged before me that I might admit evidence not 
withstanding that rescission could not be obtained. Of course fraud 
unravels everything.

In 21 Hals., j). 20, the text says, in dealing with this subject :
Rectification can only be had if the mistake is mutual or com­

mon to all parties to the instrument.” For this a great many 
cases are cited in the notes. Where the mistake is unilateral only, 
the proper remedy is rescission, not rectification. On the pre­
ceding page, par. 35 of the text, it is said :

After conveyance, rescission cannot in the absence of fraud, lie obtained 
<»n the ground of a unilateral mistake. But when a mutual mistake of a 
fundamental character is proved, the Court may, in a proper case, grant 
rescission even after conveyance. The general rule, however, is that in the 
absence of such a mutual error, after the conveyance has been executed, a 
purchaser has no remedy by way of rescission or compensation in respect 
of any defects, either in the title to or quantity or quality of the estate, 
which are not covered by the vendor's covenant or by collateral warrant v a- 
to the quality of the subject-matter of the transaction.

As remarked by Kckewich, J., in Bonhote v. Henderson 
(1895), 64 LJ.Ch.D. 556, p. 558:
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Suffice it to say, that a judgment reforming a deed proceeds on the 
basis that the deed as it stands does not express the real bargain between 
the parties, of which real bargain the Court has satisfactory evidence.

While not attempting even to suggest what would be satisfa< - 
tory evidence in every instance, I nevertheless think that evi­
dence such as that presented before the Court in this case could 
not be construed to come up to the necessary requirements. 
There cannot be said to be a common error or a mutual mistake 
between plaintiff and defendants in this matter, because plaintiff 
stoutly maintains that the description is right and that he is 
entitled to all the deed gives him. The mistake, if any, is uni­
lateral, and I therefore think it is not open to the Court to reform 
the deed against the protest of the plaintiff. Defendant has not 
asked for a rescission of the conveyance, neither in my opinion 
is he in a position to do so. There is no finding of misrepresenta­
tion or fraud on the part of plaintiff in securing his deed in the 
terms which it contains, nor is there any evidence upon which 
such finding could be based. It has appeared that Keith, who 
drew the conveyance under consideration, made two deeds of the 
property, both of which were executed by defendants and both 
are in evidence. The latter only w as recorded, it being made in 
substitution for the former, because, according to Keith, certain 
portions of the first were badly written and crowded together, 
and he thought it would lx? more satisfactory to rewrite the same. 
A change in the description of the property conveyed appeal's 
in the second deed, but they both convey “all the beach around 
the property above described,” which is the question at issue. 
The first deed contains a reference to “a tree 500 ft. from the 
back of the said eastern lots,” which expression is not found 
in the second conveyance. There were not only two separate 
deeds drawn and executed, but it also appears from the evi­
dence that a description of the land to be conveyed was written 
on a large cnveloiH* by plaintiff and handed by him to Keith. 
The description in the first deed more closely approximates that 
written on the envelope, in that they both contain a reference 
to a tree “500 ft. back of the said eastern lots,” and it is to lie 
noted that they both list1 the expression “all the beach around,” 
etc. From the evidence, as well as from the wording of the deed 
itself, I do not think this reference to the above indicated tree
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is intended to eut down the conveyance of “all the bench,M etc. 
It substantially comes to this: We have the evidence of defend­
ant against that of the plaintiff, who is supported in his con­
tention by the wording of the deed, and in no view7 of the testi­
mony can the defendant be construed to have established the 
position that he takes, bearing in mind that the onus of clear 
and distinct proof rests upon him in this particular. The full 
distance to which the defendant has carried his case (assuming 
everything he says is true) is that a mistake has been made upon 
his part by assenting to and executing the deed in its present 
form. In the case of Carman v. Smith (1904), .‘I N.B.Eq. 44, in 
dismissing a bill which prayed rectification of a conveyance, 
Barker, J., said, at p. 47 :

The cases are extremely rare in which the vendor, who is presumed to 
know all about hie own property ami what it is he has agreed to sell, 
finds himself in the position of having, as the present plaintiff alleges she 
has done, conveyed in completion of his contract of sale more land than 
lie actually sold or than the purchaser Isnight. Kven in the more usual 
cases the rule of the Court requires us a condition of its interference on 
the ground of mistake, either by way of rectifying the instrument if the 
mistake lie mutual, or by way of rescinding it if the mistake lie only 
unilateral, that the evidence should be so strong and convincing as to 
leave no reasonable doubt that the mistake has been made.

1 have thought best to express the views above stated upon 
this point, although the defendant in his counterclaim has not 
asked for rescission of the deed, but for a rectification thereof. 
The rectification or reformation sought, by the defendant is, of 
course, to have the deed altered in the way shewn by the decree 
appealed from. It will be noticed that the plaintiff, in addition 
to asking for a declaration as to the ownership ami boundaries 
of the land conveyed, also asks for rescission of the deed, and 
return of his purchase money, or for a rectification1 thereof. Ho 
approaches the subject from the standpoint of the breadth of 
the beach conveyed. His contention is that he should have on 
the southwesterly side a breadth of 100 ft. from freshet mark, 
and it is from that point of view that rectification on his part 
is sought.

In support of this contention, it was pointed out by Belyea 
that such const met ion is necessary to give effect to the exception 
made in defendant’s favor in the deed in question, wherein the
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N. B. grantor (defendant) retains, for himself and his heirs, a right 
S. (’. of user of the beach in front of his lot, and also specifically
" excepts from the deed “the lot reserved by said Walter Arthurs

extending from Logan’s line to a marked five prong willow tree."
It must be admitted that if the beach itself has a full breadth of

CJC,KK°iTb. 100 ft. from ordinary high water mark, very little effect, if any,
can be given to the above exception. But if the deed be inter­
preted to mean (or is reformed so us to read) 100 ft. from 
freshet mark, the force of the above exception is very apparent 
and its meaning is very clear, for it would thereby include a strip 
of Arthurs’ meadow lying between the boundaries mentioned, 
which plaintiff admits he never asked for and never bought. 
The insuperable difficulty, to my mind, of accepting the above 
argument is that it gives the deed a meaning at variance with 
the reading of the description therein written. It was open to 
the plaintiff to adduce testimony, if in his power, to convince the 
trial Judge that, by local custom and usage in that place, the 
words “high water mark” mean high water mark at freshet 
time, but he did not do so; and I therefore think that the Judge 
of the Court below has correctly interpreted the deed as convey­
ing 100 ft. from ordinary' high water mark. The words in the 
description, twice used, are “high water mark,” and, in my 
view, they should not be construed as exceptionally high, or 
exceptionally low, water mark, but. as the Judge says, ordinary 
high water mark.

The effect of so interpreting the deed must be secondary' to its 
proper construction. “The beach in front of above Arthurs lot” 
(to use the expression contained in the deed), is not excepted 
from the purchase. The title to this portion of the beach has 
passed to plaintiff, and over it defendant has reserved a right 
of user—but that is all. But he does not except therefrom what 
he calls his “lot,” extending from Logan’s line to the willow 
tree. It would seem to follow that there must be some distinction 
between this beach (over which he has retained rights of user) 
and the “lot,” full title to which he has retained by the exception 
above noted ; and having regard to this “exception” on the 
one hand, and the “right of user” on the other hand, and con­
sidering them both in the light of the 100 foot measurement from
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ordinary high water mark, which by the proper interpretation N- B. 
of the deed must presumably inelude hotli the excepted lot and 8. V. 
the bench over which defendant retain» a right of user, 1 eon- 
elude that if the 11X1 foot strip between Logan’s line and the ^ '
five pronged willow tree, should lie found to comprise more than -----
the actual beach, such excess must be a portion of the excepted cjc,*k“b d 

“lot"; while, on the other hand, if, by actual measurement, the 
breadth of such beach, at the places named in the exception, is 
a full 100 ft., I can see no force in the exception. But if such 
beach is narrower than 100 ft. (say 80 ft.) then I think tho 
effect of this exception is to retain the title and ownership of 
the balance (20 ft.) in the defendant, as his excepted lot.

In my opinion also, plaintiff has failed to establish a right 
to have the deed either rectified or reformed ; Ins attempt in that 
particular way being judged by the same rules as have been 
applied to defendant's unsuccessful effort to curtail the extent 
of lieaeh conveyed by the rectification of the deed. Conse­
quently, for the reasons given above, and following what 1 believe 
to be the authorities applicable, some of which are above quoted,
1 think both plaintiff and defendant must fail in their prayer to 
have the deed rectified or rescinded. Both parties have asked 
the Court for a declaration concerning the rights of way, as 
well as concerning the ownership and boundaries of the lands, 
and the decree appealed from gives attention to the various 
issues dealing successively with the matters in controversy.

1 think the decree appealed from should be amended so as 
to except the Myers lot from the 300 foot strip deeded to plaintiff 
on the southeasterly portion of defendants' lot, and to declare 
plaintiff to be the owner in fee simple of the entire beach on 
the remaining or K.W. port inn of defendants' said land, measur­
ing hack from the high water mark on said southwestern side 
100 feet, and preserving the same width, from the western side 
line of the Logan lot until it strikes the N.W. boundary of the 
300 foot strip above mentioned, subject to a right of user by 
the defendant Walter Arthurs and his heirs of that part of said 
Isiaeh extending from Logan's eastern line to a marked five 
prong willow tree; and subject further to the exception of- surh 
portion of defendants’ lot os may lie between the following
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boundaries, viz: Logan’s easterly side line as the westerly 
boundary, the line of actual high water mark as the southerly 
boundary, a line passing through the five prong willow tree as 
the easterly boundary, and a line 100 ft. distant from the line of 
high water mark and parallel thereto as the northerly boundary 
thereof. Also that the decree concerning the rights of way be 
amended where necessary in accordance with the above déclara 
tion of ownership.

There remains only the question of costs to be considered. 
It is clear that both parties have failed in part, and succeeded 
in part. Plaintiff has succeeded in establishing his title to the 
beach around the entire shore—subject to exceptions which In 
never questioned—and he has failed to substantiate his right to 
have his holding measured from high freshet mark: defendant 
has succeeded in holding plaintiff down to the 100 foot strip 
measured from ordinary high water mark, but has been unsiir 
eessful in his attempt to extinguish plaintiff’s right to the beach 
to the west of the five pronged willow tree. Under these circum­
stances I think there should be no costs, either of this appeal or 
in the Court below.

BROOKS V. B.C. ELECTRIC RAILWAY Co.

<\ A. British Columbia Court of Appeal. Macdonald, C.J.A., Callihcr, MoPhillip* 
anti Eberts, JJ.A. July 15, 1919.

Negligence ($110—98)—Married woman—Passenger in husband's 
iwioioai ComsioH Contbibutobi rbouoemcb oi husband 
Kd.ii i 01 will to BBOOTBB in a< mi FOI MMMH,

A wife who is injured in a collision while riding in n motor car 
driven by her husband may, under the Married Women's Property Act 
(R.S.B.C. 1911, c. 152), maintain an action in her own name and for 
her own benefit in respect of the injury sustained.

Contributory negligence on the part of the husband will not prevent 
her succeeding in the action, on the ground that he is not her servant 
and she is not responsible for his negligence.

[The “Bernina” (1888), 13 App. Cas. 1, applied.]

tatement. Appeal by defendant from the trial judgment in an action 
for damages received by the plaintiff in a collision between a 
motor car in which she was riding, and one of the defendant'* 
streets cars. Affirmed.

L. G. McPhUlips, K.O., for appellant; Duncan and Robinson. 
for respondent.
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Macdonald, CJ.A. :—The plaintiff was riding in her hus­
band’s automobile, driven by him, when she was injured in a 
collision between the automobile and the trameur of the defend­
ants.

The jury found the company negligent, and while 1 might 
not have done so, 1 think there was evidence to support their 
finding. The jury also found that the driver was not guilty of 
contributory negligence. In my opinion that finding is clearly 
contrary to the weight of evidence. It is hard to conceive of a 
more pronounced case of contributory negligence than that which 
was made out against the plaintiff’s husband on his own testi­
mony, and therefore if the plaintiff is to be identified with her 
husband’s negligence there ought to be a new trial, as in my 
opinion the finding against contributory negligence was perverse.

But if the contributory negligence of the driver is not in law 
that of the plaintiff, then it would be idle to grant a new trial. 
Had the plaintiff been an ordinary passenger in a conveyance 
driven by a stranger, and not under her orders, the case would 
fall within the rule of law laid down by tin- House of Lords 
in Tin Htruimi, 1M App. < 'as. I. and the contributory negligence 
of the driver would not Is- a factor in this ease.

The submission is that I treatise at eninition law husband and 
wife are one, his negligence is hers. But for the Married Women’s 
Property Act she might not sue alone. At common law 
the husband was a necessary party to a suit for injuries to the 
wife, and he was entitled to the damages recovered. Therefore 
at common law damages could not have been recovered in this 
cast1 because of the negligence of the husband.

The answer then to the question under consideration depends 
upon the extent of the change made in the married woman’s 
status by the Act referred to. So far as it affects this ease, our 
Act is the same as the English statute of 1S8*J. and is in effect 
the same as the legislation of Ontario. I say in effect, because 
while the Ontario Act was amended by the deletion of the words 
“in tort or otherwise,” yet the courts of that Province have 
regarded this as not lessening the married woman’s status to 
sue in tort. The decisions therefore in the English and in the 
Ontario courts are upon statutes which, for the purposes in hand, 
are identical with our own.
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That the Act gives a married woman the requisite status to 
sue in her own name and for her own benefit in respect of a 
personal injury is not now open to controversy, with this quali 
fleation to be found in the Act itself, that she cannot sue her 
husband for a tort of that nature: Evcrsley on Domestic Rela­
tions, 3rd ed., 177; 7'hynne v. &'t. Maur (1887), 34 Ch. D. 465; 
Weldon v. Winslow (1884), 13 Q.B.D. 784; Spahr v. Bean 
(1889), 18 O.K. 70. The latter is referred to with approval 
by Osler, J.A., in Lillis v. Lambert (1897), 24 A.Ii. (Ont.) 653. 
It is also settled law that one or both of two tort feasors may, at 
the option of the person complaining of an injury to the person 
arising out of their joint negligence, be sued.

The plaintiff might proceed against one only of the joint 
tort feasors, as she has done, and as has already been pointed 
out, the contributory negligence of the other could be no answer 
to her claim. If it be an answer in this case it is solely because 
the driver was her husband.

The husband has no interest in her cause of action. True 
he might, but for his own negligence, have had a cause of action 
of his own arising out of the same tort, but that has nothing 
to do with the case. In relation to this action the common law 
doctrine of the unity of husband and wife is rendered non­
existent by the statute. In the eye of the law the wife is a 
femme sole. Brain well, L.J., in The Bernina, supra, at p. 13, 
said :—

Suppose the owner’s wife is a passenger and injured, can she main 
tain such an action. If not, why not Y The driver is not her servant, and 
she is not responsible for his negligence
and there is nothing in their Lordships’ judgment at variance 
with what Lord Bramwell said. On the contrary, it seems to me 
to follow from what their Lordships have said that the relation­
ship which must exist between the passenger and the driver to 
render the negligence of the driver that of the passenger, must 
be such as either gives the passenger control over the driver, or 
creates a common interest, so that, to quote the words of Lord 
Ilerschell, “the acts of the one may be regarded as the acts of 
the other.”

The fact that the wife was, so to speak, the guest of the hus­
band, and not a passenger for hire, is, I think, not material to
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the issuv. if, as here, she was not herself guilty of any want of 
care which contributed to her injury.

In H.C. Electric v. Loach, 23 D.L.R. 4. 11916) 1 A.(\
719, the deceased was riding on the vehicle with the 
driver gratis, and the jury found that he was negligent 
in not looking out for an approaching train. Their 
Lordships appear to recognize, although it was not an issue in 
the appeal, that the deceased was, in the circumstances of that 
case, under an obligation to be on the lookout for danger. Their 
Lordships did not, therefore, criticise the finding that he was 
guilty of contributory negligence, but gave judgment in favour 
of his administrator because they thought that in the result the 
railway company might by care have avoided the collision.

It was not a ground of appeal, nor was it argued before us 
that the wife was not entitled to recover the expenses of her 
treatment, amounting to a large sum, and which formed part of 
her claim. Primarily the husband is liable for these expenses, 
but no question based on that obligation is before us. In view 
of what 1 have said, a new trial ought not to be ordered, and as 
the verdict cannot be impeached on the other grounds taken, the 
appeal must be dismissed.

(jalliher and Eberts, JJ.A., agreed with the Chief Justice. Gaiiii.vr,ja.
Eberts. J.A.

McPhiij.ipr, J.A. (disrating) I am not in agreement with McPhiiBi», j.a 
my brothers as to what should he the disposition of this appeal.
With great respect I am entirely unable to accept the view that 
the appeal should be dismissed. I cannot persuade myself that 
negligence upon the part of the Railway Co. was established 
The speed of the electric car cannot be said to have been shewn 
to be greater than say at the outside 12 miles an hour, and a 
speed of twenty miles an hour was permissible in the munici­
pality. This speed, of course, would always have to be gauged 
by the attendant circumstances.

The evidence is conclusive that the husband of the plaintiff 
was guilty of gross negligence in driving close up to the electric 
car on the one track, then without opportunity to sec whether 
or no a car was coming down on the parallel track, swinging over 
and placing his automobile in which the plaintiff was directly 
in front of that ear. The accident then was inevitable, and it is 
not contended that the motorman could then have obviated the



94 Dominion Law Reports. [48 D.L.R.

B. C.

C. A. 

Hhooks

B. V.
Kijmtkic 

Co.A

impact between the electric car and the automobile. The truth 
is that the jury were pomme in absolving the plaintiff’s hus­
band from the guilt of contributory negligence, and as at present 
advised, although not without some hesitation, 1 am of the 
opinion that the plaintiff is affected by the negligence of her 
husband. The plaintiff, the wife, was under the protection of 
the husband, the husband and wife are in theory one person, and 
in this class of action, the husband being the driver of the auto- 
mobile, and guilty of contributory negligence, the result in law 
is that the situation is the same as it would have been if the 
plaintiff, the wife, had been driving the automobile and was 
guilty of contributory negligence, and on this ground alone 
is disentitled from recovering any damages in respect of the 
injury sustained. See Eversley on Domestic Relations 170-181, 
Lush on Husband & Wife 11-13 ; The Hi ruina (1888), 13 App. 
Cas. 1, at p. 13. Lord Brain well. 1st col. Lord Hcrschell at pp. 
7-8, Beven on Negligence (3rd ed., 1908), at p. 178.

Traction systems are necessary in these modern days. The 
electric cars can only traverse the streets upon the steel rails, 
and whilst the traffic must not be to the public danger, pedestri­
ans, drivers and occupants of vehicles must exercise due and 
proper care and not recklessly place themselves in positions of 
danger and look to the traction companies as insurers. The 
plaintiff, in a negligence action, must make out a case of negli­
gence. That is the bounden duty of the plaintiff. Lord Moulton 
in RichardIs v. Lothian (1913), 82 L.J. P.C. 42, at p. 47, [1913] 
A.C. 263, said :

It is for the plaintiff to see that the questions necessary to enable him 
to support his case are asked of the jury.

Here we have only the following findings (a) negligence; 
(b) the motorman did not have his car under proper control, 
in view of the fact that he was passing a street car approaching a 
crossing; (c) he (the motorman) could not stop; (d) the street 
car had too much impetus to stop in the distance between his 
street car and motor car. These findings are insufficient, in my 
opinion, as they do not import negligence in view of the circum­
stances as they do not demonstrate that there was negligence 
in the operation of the street car. The precipitation of the motor 
car shot out upon the track coming from behind the other street 
car was such that no control was possible to prevent that which
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wan inevitable accident. Their itt no finding of cxecwive speed 
nor evidence that there was want of proper control—what 
occurred shewed there was proper control. The force of the 
impact was only such as a street car under proper control would 
necessarily cause, all the independent witnesses make this clear. 
1 do not consider it necessary to give in detail all this evidence. 
Now apart from whether the plaintiff may rightly lie said to Ik* 
affected and bound by the contributory negligence of the driver 
of the motor car, her husband, there is no evidence upon which 
the jury could reasonably find that there was negligence upon 
the part of the railway company. The verdict of the jury is 
so opposed to the weight of the evidence that it can only be 
characterized as flagrantly perverse (see Jones v. Spenerr (1897), 
77 L.T.R. 536. Lord Morris at p. 538).

This is not a case of a general verdict. I would refer to what 
Lord Cozens-llardy said in Aeicherry v. Bristol, etc. (1912), 
29 T.L.R. 177, at p. 179:

B. ('.

C. A.
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Co.
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They (the jury, iim they have done in the present ease) had negatived 
all the alleged nets of negligence, or at least they had held that no one 
of these alleged acta of negligence was established to their satisfaction, 
lie thought they in substance treated the tramways company as insurers, 
as living ImiuikI to “ensure” the safety t»f their passengers (here all 
vehicular traffic on the street ). In other words, they thought, the com­
pany ought not to carry passengers (here ought not to run their cars) on 
the car unless they could carry them safely (here insure all such vehicular 
trallie) and this without any question of negligence on the part of the 
company.

In the same case, at the same page, Lord Justice Hamilton, 
now Lord Sunnier, said he
did not think that a jury could fix a defendant with liability for want of 
care, without proof given or icaaon assigned, out of their own inner con­
sciousness and on their own notions of the fitness of things. The evidence 
shewed how the accident happened. It proved a small residuum of risk 
which nobody at present knew how to guard against. The jury were not 
tramway experts. They might conceive an ideal t rameur ( here they might 
conceive a traction system capable of being carried on without risk to even 
'hose who flung themselves on their vehicles in the way of a t rameur as “a 
bolt from the blue” i but their hopes and aspirations could not take the 
place of evidence, or support a verdict which rested on no foundation of

This Court had a case of precisely similar character to the 
present case before it, where all the evidence is closely scanned, 
viz: Tait v. The B.C. Electric By. Co. (1916), 22 B.V.R., 571, 
and it was held that there was such contributory negligence as

♦
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H. C. precluded recovery for injuries sustained in consequence of .1 

C. A. collision w ith a street car, and that decision is binding upon this
I'mii't Thiiii the unau-urs mtni'iuul liv th«> invv aivi iiienffii-iiiil

and vague, and upon this ground alone cannot be given effect 
to (see Lewis v. (!. T. l*ac. It if. Co. (1915), 2ti D.L.Ii.687 ; 52 < 'an. 
s i 1; m).

In 21 Ilalsbury’s Laws of England at p. 452 we find this
MvVhillips, J.A.

statement of the law :
llo in not identified with the negligence of the driver of the vehi. lt- 

in which he is, merely Im-chusc he is trux'elling in it {Matthnrs v. I.mut 
Street Tramwaya Vo. (1888), 6 T.L.R 3). The proper test as to the lialiiliiv 
in such a case is whether the negligent of the driver of the vehicle wlii.-h 
collided with that in which the plaintitr was travelling wholly or in par’ 
caused the accident. If so, the plaint ill’ can recover, and the fact that tln-u 
was négligents? on the part of the driver of the vehicle in which ■ 
plaintiff was travelling makes no différence.

No question was put to the jury to cover this point, and it 
was the plaintiff's duty to ace to its being put. and the requisite 
answer must be got from the jury (also see Nicholls v. G.W.Itii, 
Co. (1868), 27 t.C.Q.B., 382). Mr. Duncan, counsel for tin 
respondent, frankly stated that the case as presented by the 
rc "ml is as complete a case as can be made. In view of 
this I do not think it a proper ease to direct a new trial as. in 
my opinion, one conclusion only is open to a jury upon the facts 
of this ease, and that is that no evidence of negligence upon tin- 
part of the appellant has been established, and the proper course 
to adopt is to enter judgment for the appellant. (See McPhu \ 
K. <(• .V. Hy. Co. (1913, 16 D.L.R. 756; 49 Can. S.C.R. 43; Huff.
«L, at p. 53.) Ilmtly v. Mich. Cen. It. Co. (1907), LI D.L.R. 5ii(i
at p. 567; Antaya v. Wabash It. It. Co. (1911). 24 O.L.R. s* at 

pp. 93-101).
I would therefore allow the appeal. Appeal dismissed.

MERCHANTS AND EMPLOYERS GUARANTEE AND ACCIDENT Co. v.
PARENT.

K. B. Quebec King'» Bench, Lamothe, C.J., Cross, Carroll, Pelletier and Martin, J.I.
November 11, 1918.

Insurance (6 VI A -246)—Accident—Condition in policy ~Immeiu.uk 
notice— Delà y—Recovery .

Where an accident insurance policy requires immediate notice of tin 
accident to be given, the insured may he allowed a reasonable tine u 
which to give the required notice according to the circumstances of Un­
ease. Held that a delay of fifty-two days in giving the notice wur, 
under the circumstances, a want of compliance with the condition which 
prevented recovery under the policy.

D2D
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Appeal by defendant from a judgment of the Superior < 'ourt, 
Quebec district, in an action on a policy of insurance against 
employer’s liability. Reversed.

Fergus Murphy, K.C., for appellant; Louis St. Laurent, lx.( 
for respondent.

Cross, J.:—This is an action taken by the rescindent upon a 
I policy of insurance against employer’s liability.

The action is taken to have the respondent (the assured)
! indemnified against a claim, made upon him in an action by one 
j Dufresne, for comjiensation under the Workmen’s Compensation 

for Accidents Law.
It is not disputed that Dufresne met with an accident or that.

I his claim falls within the description of the risks insured against.
The appellant pleads two grounds of defence. The first is that 

I notice of the accident was not given to it immediately upon the 
I occurrence of it as covenanted in condition C of the policy. The 
j second is that no judgment has lieen given in favour of Dufresne 
I nor has respondent paid anything to Dufresne, and that, as 
I covenanted in condition F, no action can be taken against the 
I insurer so long as the insured shall not have paid the loss in satis- 
! faction of a judgment.

It appears that, pending the action, judgment was given on
■ Dufresne’s action for S1134, as the so-called capital of a rent pay-
■ able in respect of permanent partial disability.

Shortly afterwards; judgment was given in the presen action 
1 condemning the appellant
E à indemniser le demandeur de la somme de $1,134 en capital, intérêt et frais,
■ laquelle il a été condamné à payer par jugement de cette Cour rendu le 1er 
B mare. 1918, dans l’action principale de Dufresne v. Parent, le tout avec intérêt 
B et les frais de la présente action récursoire.

It is from that judgment that the present appeal has been 
I brought and against it the defendant relies upon the two grounds 
g of defence above mentioned.

The material facts may lie summarized as follows: The 
respondent is a masonry contractor; Dufresne was working in his 
service at slacking lime on August 23, 1917. On that day upon 
water being poured upon the lime, some of it splashed up against 
Dufresne and carried particles of lime into his right eye. That is 
a thing which happens from time to time without involving serious 
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consequences. The eye is washed or bathed and the workman 
goes on with his work. Dufresne washed his eye, but, in the 
evening, lie saw his doctor and was told to bathe his eye with 
boracic acid and that it would probably soon lie well again. He 
went on with his work in respondent’s service for about a week. 
In the course of that week, the respondent noticed that Dufresne’s 
eye was inflamed or red, and, upon asking what, was the matter, 
was told that mortar had got into the eye. In answer to further 
questions, lie was told by Dufresne that his doctor had advised the 
treatment with boracic acid.

In the week next following, the respondent’s men did not work 
on Septendier 1 and 2, it being exhibition time, and Dufresne did 
not return to work afterwards.

It was alxiut 3 weeks later that the respondent, seeing 
Dufresnc’s son working with his men, asked the son about his 
father and was told for the first time that Dufresne had been in 
hospital since September 3. and that the surgeons were saying 
that he would lose the sight of his right eye. It appeal's that 
upon being told of this the respondent said: 
il ne m’a pas notifié pour mes assurances.

The respondent gave notice of the accident to the appellant 
on October 15 or 16, about 52 days after the occurrence of the 
accident.

It is not shewn what interval of time elapsed between the 
interview above mentioned which the respondent 'had with the 
son by which he was apprized of the gravity of the injury, and 
October 15. The respondent has testified that he gave the notice 
as soon after the interview with the son as lie could get a doctor’s 
certificate; but he admits that it was Dufresne himself who brought 
the certificate to his house on October 15.

The covenant as to notice is as follows—
Condition C.—Lorsqu’il survient un accident, l’assuré doit donner 

immédiatement, au bureau principal de la compagnie, à Montréal, par lettre 
recommandée, avis contenant les détails les plus complets qui puissent être 
procurés à ce moment. Et si une réclamation est produite concernant cet 
accident, l’assuré devra aussitôt en donner avis audit bureau et en fournir 
tous les détails. En tout temps, l'assuré devra donner toute l’aide et l'assist­
ance possibles il la compagnie.

From what lu;* been said, it is manifest that, w hen the accident
happened, immediate notice of it was not given to the appellant so
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that, if the covenant is to be applied in its literal sense, the objec­
tion is unsurmountahle.

But it is said that the covenant is not to Ik* applied in this 
rigid sense. There arc authorities which support that view, and 
it is declared in art. 2478, C.(\, that
if it be impossible for the insured to give notice or to make the preliminary 
proof within the delay specified in the policy, he is entitled to a reasonable 
extension of time.

In respect of the giving of such a notice, it was said by Cock- 
burn, L.C.J., in Iicg. v. Justices of Berkshire, [1878] 4 Q.B.D. 409, 
in reference to the words “forthwith” or “immediately,” that 
they are stronger than the expression “within a reasonable time” 
and imply prom pt, vigorous action, Without any delay and whether 
there has been such action is a question of fact having regard to 
die circumstances of the particular case. That is an observation 
which judges have quoted and relied upon in later cases such as 
Accident Ins. Co. of North Am. v. Young (1891), 20 Can. S.C.It. 280. 
In my view, it is a better guide than the definition given in Beach, 
on Insurance, to the effect that:

Forthwith (in all policies) means without unnecessary delay or with 
reasonable diligence under the circumstances of the particular case,

because it seems clear that “forthwith” or “immediately” must 
mean more than “with reasonable diligence.”

There is, it is true, high judicial authority to the effect that 
I the requirement, that upon the occurrence of an accident immediate 
I notice shall be given of it, does not necessarily mean that the notice

■ must l>e given immediately upon the occurrence of the particular
■ incident by which the accident is brought about. There must be 
[time to ascertain if the incident will bring about something wliich

aounts to an accident.
That is well illustrated by what hap|xmcd in the occurrence 

Bien- in question. The getting of a drop of lime-water into the 
■cyr of a mortar mixer, in the great majority of cases, causes only 
ga n on entary pain and the man goes on with his work. So far no 

could dignify the occurrence with the name of "accident” 
knd no employer would run off to his insurer. Rut if, at the end 
bf three or four days, it is known that the eye has become red and 
Inflamed and that the man has been treated by his doctor, the 

X'rson who realizes this knows that the occurrence does amount

99

Merchants

EmPI.OA KR.n 
OVAK ' XTEK

Accident
Co.

Crow, J.



100 Dominion Law Reports.

»•:

[48 D.L.R.

<UTE.
K. B.

MERCHANTS

Kmplovkrs
i

Accident
Co.

ClOM.f.

to an accident. He knows that that is something more than the 
ordinary sting caused by a splash > mortar.

The respondent had that knowledge in August, hut waited 
over 40 days before giving any notice to the api>ellant. He seem- 
to have thought that the eye would get better and that there 
would be no claim. He took a risk. It was not for him to judge 
of the gravity of the case, if he intended to look to his insurer for 
indemnity. The employer is in a better position to be in touch 
with his men than is the insurer, I therefore conclude that on 
this point there is error in the judgment appealed from, I consider 
it appropriate to add, in reference to the same ground of appeal, 
that there would seem to be, in the argument for the respondent 
and in some of the decisions cited in the notes, a failure to dis­
tinguish between “impossibility” of giving notice on the part of 
the assured, such as is spoken of in art. 2478. C.C.. and ignorance 
of the fact of the occurrence of the accident.

( )ne can figure the case of an assured party having in his service 
a labourer who has lost a limb by accident in a remote locality 
and in which the labourer has lain for months in an hospital saying 
nothing, so that the assured has not heard of the accident until 10 
months after it had occurred. A notice then given could not l>e a 
notice “immediately” upon the occurrence of the accident. The 
assured's recourse would have been lost just as parties to contracts 
every day lose rights, because they happen not to have heard in 
time of some occurrence which, had they known of it, would have 
enabled them to give notice or to do what was necessary to save 
the recourse. Inability to ascertain the facts of the case could 
not save to the plaintiff in Charpentierv. Craig, (1913), 22 (Que.) K B. 
385, of his recourse against extinction of his claim by prescription. 
Knowledge on the part of the assured of the occurrence of an 
accident and of the gravity of it is mo doubt a material fact to lie 
considered in estimating whether the notice has been given 
immediately or not within the limit above indicated, but it must 
be remembered that liability of the insurer here has been made 
dependent upon the giving of immediate notice. The fact that 
the reason why such a notice was not given is that the assured 
did not know of the accident, docs not make the insurer liable 
without notice. To hold otherwise would lie to change the con­
tract. and one can readily see that there is no juridical process of
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masoning upon which a court can say with one of the Vnited States 
decisions cited in the notes, that, in such circumstances, the giving 
of the notice “will lie excused.” Our Code provides for the one 
case in which a debtor liable on a condition can be held uncon­
ditionally liable. It is the case where the debtor himself prevents 
fulfilment of the condition.

Commenting upon the United States decisions in which that 
sort of weakness of reasoning or confusion of ideas is manifested, 
it is pointed out in McViillivray Insurance Law, p. 958. that: 
It is. however, open to question whether this view gives sufficient 
effect to the somewhat forcible nature of the words “immediately” 
or “forthwith” and he goes on to cite the words of Cockburn, C.J., 
in Reg. v. Justices of Berkshire above quoted.

It has been argued that the delay in giving the notice had no 
significance, as the insured man received the attention of medical 
men of unquestioned skill. That reasoning at best has little 
force, but it may be observed that there is another obvious reason 
for the stipulation for immediate notice in the facts that the 
premium for this kind of insurance is adjustable from time to 
time according to the assured’s aggregate wage liability to the 
classes of men as to whom the risk is taken, that there is a maxi­
mum liability fixed in respect of any single accident and that the 
risk is terminable at the will of either party. The insurer thus 
has an interest to have prompt notification of accidents.

It has been also argued that the failure to give the notice does 
not entail loss or forfeiture (déchéance) of the right of the assured. 
It is true that that result is not specifically covenanted in the 
policy, but, if that is not the effect of the condition, what is the 
effect of it? It would seem to have no yther effect. The decision 
in Employers Liability Assar. ('orp. v. Taylor (1898), 29 Can. 
S.C.R. 104, is an authority against the respondent on this ground 
of defence.

I therefore conclude that the respondent's action fails for want 
of compliance with condition “C.”

We are unanimous in the opinion that this first ground of 
defence is well-founded. That being so, it is unnecessary to 
express an opinion on the other ground of defence. We consider 
that the respondent has not shewn that it was impossible for him 
to have given the notice much sooner than he did give it.
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Judgment:—Seeing that, by the insurance contract in question 
in this cause, the obligation of the appellant as insurer in favour of 
the respondent as assured was subjected to the condition that when 
an accident would happen, the assured would immediately give 
to the insurer notice containing the fullest particulars then pro­
curable ;

Considering that the accident to the employee Dufresne, in 
respect of which compensation had been claimed by the latter 
from the respondent by action pending at the date of the summons 
in this cause occurred on or about August 23, 1917, that within 
10 days thereafter the respondent observed that the said Dufresne 
was suffering from an inflamed condition of his right eye and was 
infom cd by Dufresne that the injury arose from lime which had 
penetrated his eye while in respondent’s service and that the eye 
had lieen treated by direction of a physician whom Dufresne had 
consulted;

Considering that the respondent did not give notice or 
particulars of the said accident, to the appellant until October It». 
1917;

Considering that the respondent did not comply with the j 
said condition by giving immediate notice or even by giving a * 
notice promptly after having ascertained that the accident had - 
occasioned an injury such as required the service of a physician ;

Considering that the respondent has not shewn that it was | 
impossible for him to have given notice of the said accident more 1 
than forty days sooner than he in fact gave it;

Considering therefore that there is error in the judgment ' 
appealed from ;

Doth maintain the appeal ; doth reverse and set aside the said 
judgment , to wit, the judgment pronounced by the Superior Court 
at Quebec on May 10, 1918, and now giving the judgment which 
the said Superior Court ought to have pronounced, doth maintain 
the defendant's plea and dismiss the action of the respondent 
against the appellant with costs in the Superior Court and costs 
of the appeal against the respondent and in favour of the appel­
lant. Appeal allowed; action dismissed.
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TORONTO HYDRO-ELECTRIC COMMISSION v. TORONTO R. Co.
Ontario Sujiremr Court, AppellaU Division, Mirahth, C.J.C.P., UriUon, 

Riddell, Latrhford and Mul ileton, JJ. May 16, 1919.

Negligence (S I B—5)—Property left in condition that may be danger­
ous—Intervening act of third party caching injury—Liability 
of owner.

A person who, in neglect of ordinary care, places or leaves his property 
in a condition which may be dangerous to another, is answerable for the 
resulting injury, even though but for the intervening act of a third party 
the injury would not have occurred, if such act is one which, in the 
circumstances, he should reasonably be called upon to anticipate, where 
the intervention of a third party is the direct cause of the accident. 
The test applied is whether the party guilty of the primary negligence 
had cast upon him the duly of anticipating such intervention.

[droll v. Dominion Crnmding Co. (1917), 89 D.L.H. 242, 55 Can. 
S.C.R. 587; Cooke v. Midland Great Western, |1909] A.C. 229, applied.)

Appeal by defendants from a judgment of the County Court 
in an action for damages for the destruction of a pole of the plain­
tiffs, planted in a highway in the city of Toronto, by a street-car 
of the defendants, which ran off the track anti into the pole.

The car was left by the defendants’ servants standing upon a 
track, and was set in motion by some person unknown, who 
drove it along the tracks in the city for a considerable distance, 
and finally abandoned it; the car then, being left without guidance, 
became derailed and did the damage complained of.

Gidton Grant, for the apiiellants.
C. M. ( olquhoun, for the plaintiffs.
Middleton, J.:—A car of the defendant company was 

left standing upon Frederick street at 12.30 a.m. on the 12th 
July, 1918. The current was off the motors, as the circuit-breaker 
was open and the hand-brakes w ere set. The car remained on the 
street until shortly after 4 a.m., when some one boarded the car 
and set it in motion. The car was taken west along Front street, 
north to Queen street, and then east along Queen street, and, after 
passing over the Don bridge, was finally derailed at Broadview 
avenue, when it ran into and broke one of the plaintiffs’ poles. 
Whoever started the car in motion abandoned it before this point 
had been reached.

This action having been brought to recover the damages sus­
tained, the learned Judge found for the plaintiffs, holding that the 
defendants were guilty of negligence in allowing the car to remain 
on the street unattended and unsecured and in leaving the con­
troller-key in the car so that an evil-disposed person might start 
the car.
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I think this judgment cannot be sustained.
When the proximate cause is the malicious act of a third person 

which intervenes between the negligence of the defendant and the 
injury to the plaintiff, the defendant is not liable unless it is shewn 
that he ought to have foreseen and provided against it.

The difference of opinion in Geoff v. Dominion Creosoting Co. 
Limited, 39 D.L.R. 242, 55 Can. S.C.R. 587, arose from tbe fact 
that, in the opinion of the majority, the defendants ought to have 
anticipated that boys might release the cars standing at the head 
of the incline. The minority were of opinion that this was some­
thing which ought not to have been anticipated.

In Ruoff v. Long A Co., (1916] 1 K.B. 148, the point is clearly 
stated by Mr. Justice Lush (p. 157, ad fin.): “The chain of caus­
ality may be complete although a link in the chain is the inter­
vening act of a third person. But the act which causes the mis­
chief must be one which he would properly anticipate."

Here the action of the trespasser who entered the car and set 
it in motion was “a fresh independent cause," which, under the 
circumstances, the defendants had no reason to contemplate.

Most of the authorities are collected in the case in the Supreme 
Court of Canada. I refer particularly to Rickards v. Lothian. 
[1913] A.C. 263, and Hudson v. Napanee River Improvement Co. 
(1914), 31 O.L.R. 47.

Shortly, the plaintiffs fail because the negligence found is not 
the proximate cause of the damage. The sole proximate cause 
was the action of the trespasser.

The appeal should be allowed and the action should lie dis­
missed, both with costs.

Riddell, J., agreed with Middleton, J.
Britton, J.:—For my decision in this case 1 rely upon the 

ordinary rule as to definition of negligence.
Negligence is said to be the doing of something that a reason­

able man acquainted with all the circumstances of the case would 
not do, or the leaving undone something that a reasonable man 
would not leave undone, contrary to obligation or rule requiring 
it to be done under the circumstances.

The person charged here is presumably a reasonable man ; he 
was acquainted with all the circumstances in the case, and he did 
what is complained of.
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It is purely a question of fact, and I agree with the opinion of 
those who decide that the act of leaving the car as it was left, and 
doing anything that ran be called negligent, was in fact not negli­
gent under the circumstances.

Latch ford, J.:—The rule applicable to this case is that a 
person who, in neglect of ordinary rare, places or leaves his prop­
erty in a condition which may lie dangerous to another, is answer- 
able for the resulting injury, even though but for the intervening 
act of a third party the injury would not have occurred, if such 
act is one which in the circumstances he should reasonably be called 
upon to anticipate: Lush, J., in Ruoff v. Long & Co., [1916] 1 K.B. 
148, at p. 157.

The defendants were undoubtedly negligent in leaving their 
car upon the public liighway, in the circumstances disclosed in the 
evidence. But for such negligence the accident could not have 
happened. Another element must, however, be added before 
liability can result. In all the cases following McDowall v. Great 
tl’estern RM'. Co., [1903] 2 K.B. 331, where the intervention of a 
third party was the direct cause of the accident, the test applied 
is, whether the party guilty of the primary negligence had cast 
upon him the duty of anticipating such intervention. Was there 
a likelihood of injury happening through the acts of others'.' If 
so, the original wrongdoers are liable: Geall v. Dominion Creosoting 
Co. Limited, 39 D.L.R. 242, 55 Can. S.C.R. 587.

No finding upon this material point was made by the learned 
trial Judge; and, on perusing the evidence, I find nothing that, in 
my opinion, would justify such a finding.

To paraphrase what w as said by Lord Macnaghteu in Cooke v. 
Midland Great Western Railway of Ireland, [1909] A.V. 229, at 
p. 234, a private individual of common sense and ordinary intelli­
gence, placed in the position in which the company were placed, 
and possessing the knowledge which must lie attributed to them, 
would have no reason to anticipate such an act as that which 
caused the damage sustained by the plaintiffs.

I therefore think the appeal should be allowed, and with costa.
Meredith, C.J.C.P. (dissenting) :—Although the amount 

involved in this litigation is small in the eyes of the parties to this 
action, the substantial question involved in it is one of much 
moment, not only to them, but to every one. That which hap-
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ONT. pencd in this ease, providentially, did not cause the death of am 
being, nor, except perhaps to the defendant wrongdoers, cause 
any considerable injury to property: but one may very well think 
that it could not happen again without loss of human life, the life

Toronto 
Hydro-

Commission of some, perhaps a number, of His Majesty's liege subjects in the 
lawful exercise of their rights on his highways; and without alsoToronto 

It. Co. great injury to property.
If such tilings could happen, without liability, civil or criminal, 

on the part of the owners of a “runaway” car, running upon their 
tracks, and running “wild" through their gross negligence, merely 
because some one, unknown, had wrongly given effect to their 
gross negligence by the simple means which put the car in motion, 
the law would be lamentably weak and ineffectual. That, in such 
a case, the gross wrongdoing-owners should be justified in law. 
and the injured, public and private, without any remedy, that 
the law should uphold them in saying to the injured, seek your 
redress from the unknown—and possibly worthless—person who 
joined with us in enabling the wild car to kill and injure beings 
and property, seems to me to he inconceivable.

The facts arc few, and there seems to have lieen little dispute 
as to them at the trial, though I am bound to say that it would 
have lieen lietter if they had been elicited in the usual way, or, if 
admitted, admitted in writing signed by counsel or solicitors.

The first link in the chain of negligences was that of the defend­
ants: they left upon one of the main streets of Toronto—Front 
street—or in another street close to it, one of their passenger street 
railway cars, from midnight until its wild run began aliout four 
hours afterw ards. That w as not only an act of gross negligence, 
but an act which created a public nuisance in the public way : a 
wrong not lessened by the fact that this was not the firstoccasion of 
such wrongdoing ; that, indeed, it had been a practice of the defend­
ants to “stable” their cars upon the street uptil it was convenient 
for, or suited, them to bring them upon their own property. The 
story of the “night shed foreman” of the defendants, given in the 
witness-box at the trial, was that: “It was ordered to be hauled 
in the next day, but for what purpose I do not know : it may be 
that it was wanted for a pattern for the * pay-as-you-entcr ’ cars.” 
So that this car’s stabling on the highway was to last until the 
next day.
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All this is not without significance; it gave to any one whose 
rights upon the highway were violated by the car tieing there, a 
right to abate the nuisance, a right to enter the car and put it in 
motion in effecting that object; and it would have lieen an act 
commendable, rather than otherwise, to have abated the nuisance 
by running the car into the defendants’ property. The case is 
obviously different from that which it would have been if the car 
had lieen upon the defendants’ projierty, and any one entering a 
mere trespasser. We must therefore start from the actual start­
ing point, not from a wrongly imagined one, of an innocent and 
injured owner of property

Then the cur was left with its doors open, though the locking 
of them was a precaution that none but the careless ami indifferent 
to consequences could have neglected; being a “pay-as-you- 
enter" car, there must have been a very effectual way of closing 
the car against all intruders; and if the “night shed foreman" 
had not, as he should have had, a "pass-key ’’ suitable for all doors, 
the key of a door of this car should have been given to him when 
the car was left under his control.

To leave the car open and wholly unguarded upon a highway 
all night, was something like making an “enter-as-you-please-for- 
any-purpose-you-like" car of it also, and one must have a very 
unimaginative mind if lie did not think that in such a place it 
might be made use of by some one with evil or harmless purpose.

Then the car was left connected with the electric power, 
though it would have teen a very easy and proper thing to have 
disconnected it, leaving it powerless. The excuse made by the 
night shed foreman was that, being upon the highway, the car 
had to be lighted so that the obstruction it created might be made 
more noticeable. An excuse which fails, for one thing, because it 
was daylight when the car was set in motion, within half an hour 
of sunrise in mid-summer; and light enough for a “suspicious 
character,” “hanging around,” to have been seen by the night 
shed foreman or one of his fellow-employees and “Mr. Berry;" 
and yet not a step was taken to protect the car: and an excuse 
which fails, for another thing, because the proper protection was 
not lights inside the car, but was danger red lights outside, at 
both ends.
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Then the controller-key of the car, though it had been turned.
8. C. was left hanging to a chain which kept it within six inches of the

Tuhonto place of turning on again: something after the fashion of the 
Kiscrmc Provarbial latch-string hanging outside the door of hospitality or

Commissi* “ help-yourself."
Then, for the fifth act of gross negligence—neglect of the

It. Co. defendants' own interests as well as of those of every one else—
the controller-handle was left in place: it must have been, or theMeredil h.

CJ.C.P.
unknown person could not have put the car in motion. A handle 
so easily removed, and so proper to be removed whenever the 
driver is even momentarily out of sight of his car, that no driver 
of ordinary care so leaves his car, at any time, when it is in his 
charge, without removing it and taking it with him.

And yet all has not been said that can be said against the 
defendants. The car, wholly uncontrolled by any one, and 
without any one in it, was running “amuck,” about 4 o’clock in 
the morning, at the rate, it is said, of 00 miles an hour, on the 
defendants’ railway tracks, when, at a turn of the road, it “jumped ' 
from them and ran into a pole of the plaintiffs’ electric light and 
power lines, doing the njury for wliich damages were sought, and 
awarded, in this action.

So that the plaintiffs start with a very clear primd facie case of 
liability on the part of the defendants. It is a plain case of that 
which is commonly called res ipsa loquitur. Street-cars do not 
run at high rates of speed, hardly perhaps at 0, not to speak of (10, 

miles an hour, when approaching a turn of the road from one 
street into another; “jumping" from the track would be inevi­
table if hey did.

Then, being primd facie liable, how do the defendants justify 
or excuse themselves? First, by shewing themselves guilty of 
the grossest negligences in the several ways before mentioned; 
and then saying that all that would not have caused the injury 
complained of if some one else, unknown, had not done something 
also; that is to say, that, although they laid the train, and left it 
open to any one to apply the match, they are not answerable for 
the consequence of any explosion not "set off” by themselves. 
That they can place a great danger in a thoroughfare, and 
be blameless liecause some weak, or bad, or frolicsome, person 
"touched it off." That they can so induce mischievous, bad, 
or frolicsome impulses—impulses perhaps momentary only—and
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be saved harmless from the wrongs their temptations caused, 
because their own hands did not do everything.

If the defendants had left a loaded fowling-piece in the high­
way unguarded, could any one reasonably say that the act of a 
stranger in setting it off should relieve them from liability? That 
which these defendants did was a much more dangerous tiling, 
and something more easily “set off.” There are few men or boys, 
or women or girls, who have not seen the electric cars in operation, 
and who could not have released the hand-brake -no other brake 
was applied—have put the key in place, have drawn the hood 
switch, and have set the car in motion, more in number I am sure 
than those who could have discharged the gun with its brakes, 
safety device, applied to the triggers, and yet, in either case, 
there should be no difficulty, in any one of common intelligence— 
or perhaps without it—setting off either gun or car, though never 
shewn how.

The case may be one of fact, but one which seems to me so 
clear against the defendants that I do not feel the need of any 
support for my conclusion ; yet I am glad to know that it is entirely 
in accord with that of the learned Judge who tried the case and 
based his judgment upon like reasons; that Judge being the 
Senior Judge of the county in which these things happened: a 
Judge of great experience in the locality, so much so that in regard 
to ways and manners, good and ill-doing characters and impulses, 
and what is likely and unlikely to happen in such circumstances 
as those of this case, if a Judge’s experience teaches, he should 
have more and better knowledge than any of us, regarding the 
questions of fact involved in this case.

Nor can I find a single case in which anything was decided, or 
even said, inconsistent with the views given effect to by him. 
Indeed 1 undertake to shew that in none of the cases from which 
the defendants seek support would the plaintiff have failed were 
the facts as they are in this case; and the importance of the sub­
ject quite justifies a short reference to all of them.

In the case of McDowall v. Great Western R. W. Co., (1903] 
2 K.B 331, the brake-van, which was let loose by mischievous 
boys, was on the property of its owners, and “it was locked up, it 
was braked, and it was coupled by a screw coupling to the train;” 
so that these boys “had to break into the van, or get into it with
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_ keys, which it is not suggested they did; and when they got there
f*. C. they had a great deal to do before this van could l>e loosed and

Toronto allowed to run down the incline” (p. 335); there was no evidence
IllOltO- f»nv vnn nr voliinlo Imvinnr tinfnrn luv>n apt Innap- nrwt tu.n fit

Commission least <»f the appellate Judges consdered that there was no negli 
Towiicro K^nce of the defendants in the manner in which the car was left

ILtvo. on the defendants’ own projierty. Now let it lie supposed that 
Meredith, the van was left through the night upon a public highway in a 

great city, with the van-doors oj>cn, and only a few simple move­
ments needed to set t going, and then say w hether it is possible 
that the verdict n the plaintiff's favour in that case could have 
l>een disturbed. At the trial of the case by a Judge as capable as 
the late Lord Justice Kennedy, after consideration, judgment was 
pronounced in the plaintiff’s favour. That fact is met by Mr. 
Grant by calling attention to the circumstances, alleged by him, 
that in this case the car was facing an upward incline, though 
Mr Colquhoun was very sure it was not, whilst the van in the 
other case was acing a downward one, but the reply to that is 
very obvious: whether up hill or down dale, th e car was con­
nected w ith the electric pow er, and when the car s restraints were 
removed would run either up or down grade with great ease, 
without even the push the van needed to start it. It. was simply 
a matter, and a very simple matter too, of “cutting loose” by 
releasing the hand-brake and turning the driving power on.

In that of Uuoff v. Long & Co., [1916] 1 K.B. 148, a judgment 
of a Dixis onal Court, not of the Court of Appeal, it was held that 
there was no negligence on the part of the defendants; that they 
were within their lawful rights, the lorry by which the injury 
complained of was done having l>een only “left momentarily 
unattended while the three men were delivering the beer;” and 
each of the two Judges, who composed the Court, carefully 
abstained from ruling that the defendants would have escaped 
liability—if there had been negligence on their part—only Iwcause 
the injury complained of w as caused by two soldiers, during that 
momentary absence, having climbed into the lorry, and after 
some difficulty succeeded in setting in motion—the w rong way— 
the steam power lorry, a somewhat complicated and difficult feat. 
If they could not find for the defendants on that ground in such a 
case as that, how could they in such a case as this, of the grossest
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neglect extending over four hours of the night, and including 
leaving the car open, and all ready to be started, when a moment’s 
time should have been enough to have made it “safe.”

In that of Rickards v. Lothian, [1913] A.C. 263, it is said to 
have been held that “where the proximate cause is the malicious 
act of a third person against which precautions would have been 
inoi>erative, the defendant is not liable in the absence of a finding 
either that he instigated it or that he ought to have foreseen and 
provided against it;” and it was said, of the wrong that caused 
the injury, “against such acts no precaution can prevail.” How 
can such a case help the defendants in this case, in which they laid 
the whole train ready for the “third person,” whether his act was 
malicious or revengeful—and the defendants have enemies—or, 
much more likely, only mischievous or merely exuberant, and left 
it on a Toronto highway with such invitation as open doors 
afforded: and a case in which the simple precaution of locking the 
doors, or one of several like things, would have prevailed against 
the third party’s wrong?

In Hudson v. Napanec River Improvement Co., 31 O.L.R. 47, 
the water was on the defendants’ own property, and no negligence 
of the defendants was proved. The jury thought the defendants 
should have provided watchmen to prevent any wrongful destruc­
tion of their dam. One of the Appellate Division Judges thought 
that such a precaution would have been useless: but said: “If 
any means could be reasonably devised to avoid or minimise the 
evil results of such attempt”—to blow up the dam—“it should 
be adopted.” To make that case and this case at all alike, we 
must imagine the dam a nuisance upon a highway; and with 
ready and easy means in the plaintiffs’ power—a locked room 
merely for one of several things—to prevent the injury; but the 
room left unlocked, and a simple means of letting the water go all 
ready for the hands of any one who cared to let them go, or in 
whom an impulse to do so might be raised on seeing all things so 
read>-.

In Dominion Natural Gas Co. Limited v. Collins, [1009) A.C. 
Ü40, Lord Dunedin, speaking for the Judicial Committee of the 
Prixy Council, said (pp. 646, 647):—

“The duty being to take precaution, it is no excuse to say that 
the accident would not have happened unless some other agency
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<INT than that of the defendant had intermeddled with the matter,
' < A loaded gun will not go off unless some one pulls the trigger, a

Tui<(into poison is innocuous unless some one takes it, gas will not explode
llimm- unless it is mixed with air and then a light is set to it. Yet theI'.LEC'TKIC

( "hmmission cases of Dixon v. Bell (1816), 5 M. & S. 1Ü8, Thomas v. Winchester 
Tuouwto (1M2), 6 N.Y. M7, ami Bang v. Smith (MTV), 4 V.1MI. $25, an 

It. Co. all illustrations of liability enforced. On the other hand, if the 
Meredith, proximate cause of the accident is not the negligence of the defend­

ant, hut the conscious act of another volition, then he w ill not lie 
liable. For against such conscious act of volition no precaution 
can really avail.”

Although very many years ago it was said that the whole law 
could be taught while a man could stand upon one leg, it seems 
difficult in these days to make any part of it plain in a few word» 
“The conscious act of another volition” may to a Scotch lawyer 
be ample because of something pertaining to the laws of Scotland 
not generally known, but to me the expression would not l* 
helpful: however, for present pur]loses, the context makes the 
very learned Judge's meaning very plain. “The conscious act of 
another volition" is something against which “no precaution can 
really avail.” That puts the act of the unknown person under 
which the defendants seek shelter very far away from “the con­
scious act of another volition,” for there were several simple, 
obvious precautions, any one of which must have prevailed, pre­
cautions that would cost nothing, and could have been taken in a 
few moments, without any labour: for instances : (1) run the car into 
the car-sheds, instead of leaving it on the public way : it will he 
observed that the night shed foreman is very careful to avoid 
saying that there was not room in the shed for it, and docs say 
that it was ordered to be hauled in next day, for what reason he 
does not know; (2) lock the doors of the car; (3) disconnect the 
electric current by separating the pole from the wire; (4) remove 
the controller-key; (5) remove the handles of the controller; and 
(6) prevent “ suspicious characters" from “hanging around" the 
car when seen by the night shed foreman or his fellow-employee 
and Mr. Berry.

To say that the unknown person did more than put the car in 
motion is to say something that is not proved, though if it were it 
could make no difference. A car started must keep on running
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until it collides with some other object heavy enough to stop it, 
or until it runs through an open switch or “jumps” the track, or 
liecomes disconnected from the power wire: it needed no guiding 
hand. To talk of the car being stolen is of course nonsense. And 
to say that no one could imagine that any one would put the car 
in motion is, 1 have no doubt, quite as inaccurate as to say that 
no one could help expecting it. The manner in which it was left 
for hours during the night could not but be an incentive to impulses 
to set it going. Toronto is a university town, and in war-time a 
military town, said to contain about a half million inhabitants; 
Front street is, as its name implies, a front street; the buoyant, 
impulsive, adventurous spirit of youth has not yet, fortunately, 
departed ; and, unfortunately, malice, revenge, destructiveness, 
and impertinent curiosity are not yet dead ; nor are soldiers yet de­
prived of their pipes and fed on lollipops; nor is a sense of humour 
dead altogether. The youths or young soldiers who would pass by 
such a tempting opportunity for a run, a harmless run, or even a 
harmful one, in the car, leaving it with a note of thanks pinned 
to it, for the thoughtfulness of the company in providing the 
cairiage all ready for them, and thus affording them the unique 
experience of a run in a car that w as not ov ercrow tied, are diffe ent 
youths and soldiers —if really there be any such—from those of 
other days, and much perhaps less likely to be among those who 
make the best soldiers and men. To say that no one would think 
of setting the car in motion, and then to cite the case of the two 
soldiers who did not permit the hulking steam lorry to remain 
unattended even “momentarily,” and then again the case of the 
hoys breaking into the locked van and setting it in motion, is to 
lie inconsistent and prove the contention unfounded. A car at 
night, open and fully lighted and ready to go upon a main street, 
cannot but attract travellers as well as others; and I am bound 
to say that any entering it, expecting to be carried on their way 
by it, might well be tempted to put it in motion on finding it 
only a deceiver of weary travellers; and, as 1 have said, setting it 
in motion was a simple matter, simpler than setting an automo­
bile car in motion, and there are few in these1 days who cannot 
do that. Only to-day we have been told of the case of 3 children, 
girls, 4, 6, and 8 years of age, doing so, with a result the same as 
in this case—an electric line post run into and broken down.

8—48 n.L.n.
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ONT‘ The defendant’s negligence ncc<l not he the proximate cause of
8. C. an injury to give a right of action : it is enough if it he a proximate

T(*ronto cause, or effective cause. The defendants’ wrongdoing was surely
Hydro- proximate enough, and effective enough ; without them, and even 

Electric r , , , , ,
Commission with some of them and one simple, everyday, and I may say even - 

door, precaution, the injury could not have been caused—the 
“third person” was powerless: and, more than that, their negli­
gences were the proximate and effective cause of the third person's 
wrong—they tempted and induced the impulse to do the wrong, 
as well as supplied, all ready at hand, the means to give effect to it, 
whether tempted and induced or not.

We are sure to reach a wrong conclusion if we treat this case as 
one of ordinary negligence, if we forget, or fail to give due weight 
to, the fact that the thing which did the injury was an exceedingly 
dangerous thing, owned by the defendants, and placed by them 
wrongfully where and in such a state as to make it most likely to 
do the greatest wrong and mischief. We are in more danger of 
missing the mark if we treat this case as one of negligence merely, 
overlooking the fact that it is one of nuisance, a public nuisance 
raught with great danger and accompanied by gross neglect of 

common precautions : see Crane v. South Suburban Cas Co., (1910] 
1 K.B. 33, and IVcsf v. Bristol Tramways Co., (1908] 2 K.B. 14.

I would dismiss the appeal ; affirming the judgment appealed 
against, which seems to me to be well supported by the judgment 
of the Supreme Court of Canada in GeaU v. Dominion Creosoling 
Co. Limited and Salter v. Dominion Creosoting Co. Limited, upon 
which the learned County Court Judge relied, even though cases 
of negligence only. A ppeal allowed.

CAN. The “KEYVIVE" ▼. The “S. O. DIXON" et al.
px (• Exchequer Court of Canada, Toronto Admiralty District, llodyins, I..J. in A dm.

June 23, 1919.

Salvage (5 I—2)—Towage—Cohth.
When about twenty mile* out from Kingston the solo engineer on the 

tug “Dixon,” towing two barges, foil overboard and was lost. He was 
the only one on board who knew anything about engines and the tug was. 
in consequence, without means of keeping up motive |xiwer. She was 
drifting and was in a ixwilion of actual or apprehended danger, and was 
signalling for help, when the “Keyvive,” with son.e risks to herself, took 
them in tow and brought them to safety. Held (1), that the claim aiising 
thereunder was one of salvage and not merely of towage. (2) That the 
act of plaintiff in claiming an excessive amount and having the ship 
arrested therefor was oppressive, and costs relative to the arrest and 
release on bail, and applications relative thereto, will not be allowed him.



48 D.L.R.J Dominion Law Reports. 115

Action for salvage by the plaintiffs against tlie ship “S. (). 
Dixon,” and certain barges in tow, all of which were arrested 
with their cargoes and freight and afterwards released on bail.

Fraud* King, for plaintiffs; //. W. Shapky, for defendants.
Hoik;IN», L.J.A.:—The claim in this case is for salvage, which, 

as originally stated, was estimated at $50,000, but that amount, 
1 ain informed, was based ujxm erroneous information as to the 
value of the cargoes and was not asked after Oetolier 11, 1918. 
This date was l>cforc the statement of claim was filed. 1 presume, 
however, that it had considerable I tearing on the amount fixed 
for bail, but no argument has lieen addressed to me with regard 
to any unfair features in the fixing of the original amount of bail 
lieyond the fact that it was based on a much larger sum than is 
now contended for.

This vessel “ Key vive” is a comparatively new steamer worth 
about one-half million dollars, possibly three-quarters of a million 
dollars, and was, during the year 1918, engaged in transjxnling 
coal from Lake Erie jxirts to Montreal; she is 1,044 tons registered 
tonnage, has triple expansion engines anil was built in 1913. She 
carries a crew of 21 men, a first and second mate*, a chief and 
assistant engineer. On Reptemlier 15, 1918, when she* was up- 
liound from Montreal, light, her master observed on the starlxiard 
Ikiw the tug “Dixon” and the 2 barges “Louisa” and “Idlewild,” 
which were in the position shewn on the chart 1, something like 
20 miles away from Kingston and north of a line drawn from the 
main Duck light to the false Duck light. The “Keyvive” an­
swered the signals of distress and at the request of the captain of 
th<* tug, took the 3 vessels in tow and towed them into Kingston.

The ease was argued by the defendants on the basis that it 
involved only a simple towage claim, and on the part of the 
plaintiffs that it was really a salvage claim and should lx* allowed 
for as such. The evidence shews that the situation of the 3 
vessels, the tug end the 2 barges, which were drifting in Lake 
Ontario in the wit ion 1 have mentioned, was brought about by 
the fact that the engineer of the tug had fallen overlxmrd, and 
being the only one among all those on the vessels who knew 
anything alxmt engines they were without any means of keeping 
up their n olive power. Mr. Kerr savs they pulled tires and 
couldn’t stall again without obtaining a new engineer. The

CAN.

Ex. C.

KT«k

The
“S. o.

KT AL.

Iltxlfins, L.J.X



iWHMiMiiW niiBWPiP 'mwim

116 Dominion Law Reports. (48 D.L.R.

('AN.

Ex. C.
Th k

k'o

KT AL.

IltMlKin*. LJ A.

“Louisa’s" gas engine was also disabled, or rather useless, Immniun- 

tli<1 line of the “Dixon" had got entangled in her propeller, and 
altogether they were at a standstill, the statement being made 
that tItey couldn't cut the rope, which had wound around the 
wheel of the “Louisa," on account of the wind at that tine.

Now, these 3 vessels, the tug and the 2 barges, were on i 
commercial enterprise, the 2 barges carrying molasses, but the 
tug itself was not such a valuable vessel, apparently not being 
lake tug. (>n the evidence she is worth alxmt £8,000. The 
“Dmisa" was apparently quite an old barge, a wooden barge. 
The “ Idlewild" was an A1 iron lnmt. They were both loaded 
with molasses, and the value of the cargoes, as stated, amounts, 
on the “Idlewild," plus freight to Belleville, to $15,568.58, and 
on the “ Louisa," including freight to Belleville, to $7,317.48. in 
all, nearly 823,000.

The situation on the morning of Sept end n-r 15, 1918, was not 
very serious when the vessels were sighted, the velocity of the 
wind, as given by the meteorological office, based on Kingston, 
was estimated, for the vicinity of Duck Island, at 8.00 a.m., 
S.W. 5 miles, and at 10.00 a.m., S.E. 8 miles. The wind, how­
ever, was from a southerly direction, which would lie the dangerous 
wind in that locality, and it was increasing, and did increase, as a 
matter of fact, through that day, so that at the Ducks at 5.00 p.m., 
it was blowing 17 miles S.K., and at 6.00 p.m., 24 miles S.E., and, 
from the meteorological office records, this appears to Ikî the same 
velocity as occurred at Kingston at the same hour. It was 
suggested that it would he blowing harder there than in Kingston, 
but this was not shewn on the meteorological chart.

The vessels were making, at the time they were sighted, 
distress signals. The tug whistled 4 times, which indicates that 
assistance is wanted ; the “Idlewild" had a United States flag 
hoisted upside down, which is a distress signal, and signals were 
being made from the “Ixmisa" with table-cloths or lied blankets 
all these being explained to me as distress signals.

Previous to the “Keyvive" coming up, and according to 
Daniel Ludwig, who was in charge1 of the entire fleet of the Sugar 
Products Co., which owns and controls the 3 vessels, another 
vessel had passed but had declined to answer their signals and 
tow them. This was lætween 8.00 and 8.30 a.m. I am rather
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in |iressed with the fact that under the conditions which then 
existed and in view of their previous request which had l>een 
declined, the persistence of the men on these 3 vessels in signalling 
for assistance is a very important fact in determining whether 
there was or was not any danger either present or impending.

It must lie remembered that the barges had had a collision in 
bake Ontario, and the cargo in one of the vessels was said to lie 
fern enting. The cargoes were valuable, they were near their 
place of destination and lieing undoubtedly off shore, might, if 
allowed to drift on. and the weather liecame worse and the wind 
increased, lie in a very considerable difficulty. It is quite true 
that the vessels could have anchored, but that in itself is not 
safety, and I cannot help thinking that those 3 vessels, which 
wore completely helpless, with valuable cargoes and with a numlier 
of n en on board, were in a i niait ion of danger at that time, an 
in |lending danger, and that their desire to Ik* rescued was genuine.
I think some importance should Ik* attached to the fact that this 
vessel, the “Keyvive,” was under a time contract, was earning a 
large amount of money, that it was up-liound for the purjKise of 
getting its cargo and was not likely to turn aside to undertake the 
towing of these 3 vessels into harbour unless there had Ism in the 
ii ind of the captain an apprehension that these vessels were in 
danger. The fact that the vessels were where they were stated to 
lie, and were anxious for help, notwithstanding the evidence given 
hv the men on the defendants’ side that they had a fine* chance of 
drifting into excellent ground to anchor, would indicate that they 
were not at that time quite so sure about their lieing in safety as 
they now appear in the witness Ihix to Ik*. The “Louisa” had 
Urn damaged through the collision; some of the planks at the 
stem had started and it is not unreasonable to conclude that this 
was an element in making them prefer to Ik* towed into the dock 
instead of having to sjiend tin* day and possibly the night at 
anchor, with the wind increasing. There must Ik* some weight 
given to the evidence that there was a danger of it growing worse, 
although 1 cannot accept the ideas of those who suggest that at 
that tin e it had become nearly a hurricane. However, 1 think 
that there was a chance of danger. There was no motive ]lower 
at all: the anchoring which they say would have made them safe 
was not resorted to; they didn’t wait to drift in to a position safe
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to anchor but preferred to call for assistance and if they had gone 
ashore one of the barges might have gone to pieces. Under all 
the circumstances this should lx? considered upon the basis of a 
salvage claim in the sense that there was danger, apprehended 
danger at all events which might lx; very real apprehended <lang« ; 
of these vessels and their crews and that the “Keyvive” under­
took the work under the belief that they were in danger and at 
some risk to herself.

1 agree with the* argument that has been made that a vesse l, 
of this size, 2(H) feet long, and with the engines at the stern, 
steel vessel, having to undertake to gather up and tow in waters 
that were somewhat confined a tug and 2 barges, all of them 
unable to help themselves would mean fairly good seamanship 
and might very easily have resulted in an injury to the salving 
vessel.

I, therefore, pronounce in favour of the plaintiffs that the 
claim is a proper salvage claim and they are entitled to recover 
upon that basis. As to the amount, 1 have heard argument upon 
that now and I shall have to consider it a little further and work 
it out more in detail before stating the exact amount, and 1 will 
in a day or two, I hope, lx; able to hand out the result to the 
litigants.

June 25, 1919. Hoouinh, L.J.A., delivered further judgment.
The amount of salvage remains to lx; fixed. The value of tin- 

vessels and cargoes involved are large while the actual services 
rendered proved comparatively easy of accomplishment and were 
carried out without accident. The danger to which the salved 
vessels and cargoes were exposed, though real, was largely an 
apprehended one and fortunately did not develop any evil con­
sequences. 'I he services were skilfully and sn artly rendered 
without causing any damage to the salvors.

A claim is n ade that by reason of the operation the “ Keyvive" 
was ('clayed, and being under contract to carry coal from Like 
Krie ports, lost her turn into Cleveland and under the spout : t 
Toledo. This delay, though nut long, is carried into the account 
as shewing why further delay caused by a break in the Boulanges 
Canal on October 14 should lx* charged up to the defendants. I 
am unable to follow out this chain of causation. It takes appar­
ently onlv 4 or 5 days to make the trip and there are lay days in
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Montréal and Toledo to lx* explained lx* fore it is possible to prow 
that this deviation was the* Hole cause of the vessel lwing at the 
rtoulan*PH (anal so as to lie held up on Ortolier 14 hy the break. The

Waller, the defendants’ irarine superintendent, adirits that Kkvvivk 

unless the trips planned, which were interrupted by the salvage The 
11 K-ration, had occurml exactly as intended ami without incident d,‘Xo\ •• 
or accident, th<-ir claim for delay cannot lx* sustained although he KT AL- 
is very positive that nothing would or eouhl have prevented the Hudgimi.l.i.a. 
ship completing t-he trips on schedule tiin<-. To my mind the 
margin is too close to allow damages upon, as claimed, even if 
they were not too remote, as 1 think they are. All I can allow is 
the value of the salvage, including the actual delay which it 
caused, coupled with a reasonable allowance for the actual dis­
location of the schedule at a busy time of the year.

The plaintiff vessel was earning, net, about *200 per day uni 1er 
the 5-year contract. She could earn, it was said, much more if 
free from that. The fair value of the tug and of the 2 barges is, 1 
think, *55.000, and the cargoes and freight *22.085. The value 
of the “ Key vive” is over *500,000.

The allowance which 1 think van fairly lie made in this matter 
should not exceed #2,500. *200 should Ik* np|Mir1ioncd to the
master and *300 to the crew according to their ratings and the 
balance to the owners of the M Key vive.” The claim originally 
made was for *50,000 and vessels were arrested for that sum.

The demand was not modified until Oetolier 11, 1018, nearly 
a month afterwards.

I think the making of this claim and the arrest therefor, were 
oppressive, and while 1 give the plaintiffs the general costs of the 
action, these will not include therein any costs relative to the 
arrest and release on bail or any applications relative thereto.

Judgment will therefore lx- entered for the plaintiff for *2,500, 
of which *200 will lx- apportioned to the master and #300 to the 
crew, with costs of action except as above mentioned.

,/ udgnu nl accordingly.
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ONT. JOHN HALLAM Ltd. v. BAINTON.
S. ( Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., ltritton,

/{iddtll and Latchjord, JJ. May 16, 1919.
S\|.K f| II 40)—Of <i<MU)h BY BAMFl.E—OppGRTVNITY TO INHFEJT—ACCEIM 

ANTE OF GOODS IMPLIED WARRANTY—OOODH NOT UP TO SAMPLE
Rescission of contract- Damages.

In the <'iis<‘ of a, contract for sale by sample the following conditions are 
implied: (I) that the bulk shall correspond with the sample in quality 
I'J) that the buyer shall have a reasonable opportunity of comparing tin- 
bulk with the sample; (3) that the goods shall be free from any defect 
rendering them unmerchantable, which would not be apparent on reason 
able examination of the sample If, after an opportunity is afforded to 
the buyer to compare the bulk with the sample, he proceeds to take the 
goods into his possession or deals with them, he will not be allowed to 
repudiate the bargain in toto and claim that the property has never 
passed but he is driven to rely u|niii the implietl warranty, the condition 
becoming a warranty on change of ownership, for the breach of which 
compensation can be sought only in damages.

\Heilbutt v. Hiektton (187-), L.R. 7 (\1\ 438; Wells v. Hopkins (183V . 
.*» M. A W. 7: Lue y v M nutlet 118fl0), ft II. A N. 229: (Irimoldby \ 
Wills (1875), L.R. 10 C.P. 391, referred to.]

Statement. Appeal from n judgment of Middleton, .1. in an action for 
damages upon a purchase of atiout 50,000 lbs. of wool. The 
plaintiffs, the purchasers, alleged that the sale was by sample and 
that the bulk was not equal to the sample. Affirmed.

The judgment appealed from is as follows:—
Middleton, J.:—The sale was made by a telephone conver­

sation after a sample had been asked for and sent. On the day 
of the sale (the 5th January, 1918), the plaintiffs sent a confirming 
letter, speaking of the purchase as “of 48 to 50,000 lbs. of the 
mixed grey and black wool at 40c. per lb. . . . sample expressed
to us on Dec. 31st.” After asking about arrangements for cars, 
the letter adds: “The writer will go up and have the wool 
weighed.” This letter was received and read by the defendants 
but was not answered.

What is said to be a copy of a letter from the defendants to 
the plaintiffs is produced, but this was never received by the 
plaintiffs. This confirms the contract as a sale “of about 50,000 
lbs. of gray shoddy wool . . . price 40c. per lb. f.o.b. Blyth. 
. . . You to come as usual to take over stock.”

This, it is argued, makes the sale subject to inspection and 
acceptance of quality at Blyth.

If this was the intention of the writer (the defendant Frank 
Bainton), he knew that it was not the plaintiffs’ view when lie 
(Frank Bainton) received the letter of the 5th, and it was incum­
bent upon him to answer the letter of the 5th.
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At the examination for discovery he (Frank Bainton) speaks 
of the sale as a sale by sample, and at the trial his evidence is not 
n accord with the letter; if accepted at its face, it would indicate 
an attempt to add a term to the contract, after a parting remark 
which would probably not be fully appreciated by the person 
to whom addressed.

In view' of the whole evidence, 1 prefer to accept the evidence 
of Mr. Arscott (the asisstant-manager of the plaintiffs and the 
writer of the letter of the 5th January), and find that the trans­
action was a sale by sample, and that the letter of the 5th January 
truly set forth its terms.

A sample (exhibit 18 and 19) is produced, and some controversy 
exists as to this being the sample by which the goods were sold. 
1 find that this is the very sample furnished by the defendants, 
and on the basis of it the contract was made.

It is admitted that the goods sent were not in accordance with 
this sample, but much inferior. One of the defendants says this 
sample was worth 57-60 cents as against the contract-price of 
40 cents.

An actual trying out of two bags (nearly 500 lbs.) of the wool 
sent shewed that alxrnt 25 per cent, weight was “dirt,” i.e., wool 
that had l>een so often fabricated into cloth and then put through 
the shoddy-mill as rags that it was so brokeq as to have lost the 
quality of wool and had become short, broken fibres of no value 
whatever. In addition to this, there was “waste," i.e., fibres 
not quite so short but of very little value, and some fair shoddy. 
About 25 per cent, consisted of low grade wool.

When there was such a scarcity of wool of any kind iqxin the 
market that anything having a semblance of wool could be sold, 
some of this stuff was disposed of. A large quantity is still on 
Imnd and may be on hand for a long time.

I fix the damages at 15 cents per lb. or *7.500. estimating this 
as the difference in value between the thing contracted for and 
the thing delivered. This, as I understand the law, is the measure 
of damages unless a case for special damage is made out.

1 think the defendants should have the right to take over the 
goods on hand (on paying the amount of this judgment) within a 
reasonable time, at this reduced price, 25 cents plus interest at 
7 per cent, and a fair allowance for freight, storage, etc. If they 
elect to do this, and the parties cannot agree, I may be spoken to.
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Bainton.

I have not discussed the eases liecausc, upon the finding of 
fact, the law is simple. The mere fact that there was a samplr 
does not necessarily make the sale a sale by sample with its implied 
warranty that the bulk is up to sample, and in some cases it is 
not easy to ascertain the true nature of the contract, but when 
once this is ascertained there is no trouble.

Other cases cited deal with the implied warranty upon sab 
by a manufacturer- these form no guide when the sale is a laic 
by sample.

Mr. Dancey asks, why any visit to Blyth at all if not for inspec ­
tion? The answer is in the letter of the 5th, for it says this was 
“to hase the wool weighed." Xo doubt there might have been 
an inspection then, but there was not, and it is idle to contend 
that the plucking of a little wool from the holes in a few odd sacks 
was in truth any attempt to insjiect the contents of the whole 
215 sacks. It is not thus that an inspection of wool is made.

Riddoll, J.

D. L. McCarthy, K.C., and L. K. Dancey, for appellants.
RmuELLi J.:—This is an appeal from the judgment of my 

brother Middleton at the trial in favour of the p'aintiffs.
The facts of the case are accurately and sufficiently stated m 

my learned brother’s reasons for judgment.
This is a case of contract for sale by sample, and the law in 

such a case is accurately stated in Halsbury's Laws of England, 
vol. 25, p. 161, para. 288, as follows:—

"In the case of a contract for sale by sample the following 
conditions are implied:—

“ (1) that the bulk shall correspond with the sample in qualit > ;
“(2) that the buyer shall have a reasonable opportunity of 

comparing the bulk with the sample;
"(3) that the goods shall be free from any defect rendering 

them unmerchantable, which would not be apparent on reasonable: 
examination of the sample;" citing, among other cases, Drummimd 
v. Tan Ingen (1887), 12 App. Cas. 284.

The second of these implied conditions—as to which see 
Lorymer v. Smith (1822), 1 B. &C. 1,107E.R.1—is for the purpose of 
enabling the buyer to determine whether hewill take the property in 
the goods at all. If, after an opportunity is afforded to the buyer 
to compare the bulk with the sample, he proceeds to take the
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goods into his (lossession or deals with them, he will not be allowed ' r 
to repudiate the bargain in Mo and claim that the property has 8 (' 
never passed, but he is driven to rely upon the implied warranty j,„,x
that the bulk shall correspond with the sample—the condition to "i™,111
that effect becoming a warranty on change of ownership, on the 
principle laid down in Hehn v. Hurncss (18G3), 3 B. & S. 751 Ouvrux.
122, K.K. 281 A'etr Hamburg Manufacturing Co. v. Webb (1911), Kl'1,1"11,1
23 O.L.K. 44—Couston v. Chapman (1872), L.R. 2 Sc. & Div. 250, 
es|>ccially per I.ord Chelmsford, at p. 254.

Accepting the goods in this way has its dangers for the pur­
chaser, 1 «cause very little will sometimes estop him from saying 
that such an acceptance of the goods is not an acceptance of 
the goods as satisfying the warranty. Any purchaser may, if he 
secs fit. waive any objection to the goods -quilibet rtnvnliare 
potest juri pro sc fritror/i/do- and his conduct in taking the goods 
and dealing with them will he scrutinised with some care, and in 
some instances will result in his I cing considered to have waived 
objection to the goods: Parker v. Palmer (1821), I 1! A- AW. 387.
10 i K 11. 978.

But Ids taking the goods into his possession and dealing with 
them after an opportunity to inspect, or even after a partial or 
casual inspection, will not necessarily be considered an acceptance 
of the goods as answering the contract and a waiver of the tenu 
that the goods shall correspond with the sample.

The rale caveat eniplor, it has I«en held, does nut apply to a 
sale by sample: liarnard v. Ktllinjg ||870), 10 Wall. (U.S.) 383, 
at p. 388.

If there has lieen no acceptance by the purchaser of the goods 
as answering the contract, although there is an acceptance sufficient 
to puss the property, he may still rely upon the warranty that 
the bulk shall correspond with the sample.

This principle is so plain that it is difficult to find authority 
for it. It has, I think, been taken for granted in some instances; 
l ut 1 have been able to find only one case in which the point was 
actually decided. In Khan v. Duché (1905), 10 Commercial Cases 
87, the defendants were merchants carrying on business at New 
York ; they bought from the plaintiff certain cases of Cocos butter 
to lie shipped to them from Kngland to New Y'ork—"Quality, 
packing, etc., as per our sample shipment made to New Y ork on 
Octolier 30 last. . . . Payment net cash after inspections of
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goods immediately on arrival of steamer to New York, result to 
he cabled." The defendants superficially examined the goods 
on their arrival at New York, and did not detect any defect in them, 
hut beyond this there was no inspection of the goods on arrival. 
The goods were found not to Le in accordance with the sample. 
The plaintiff sued for the price, and his counsel argued that, “by 
the w ords 'Payment net cash after inspections of goods immediately 
on arrival of steamer to New York, result to be cabled,’ the 
defendants were under an obligation to inspect the goods im­
mediately on the arrival of the steamer and to cable the result, 
and if upon the arrival of the steamer they did not immediately 
inspect the goods they must be taken to have waived their right 
to claim damages if the goods were not in fact in accordance with 
contract. So if they inspected and failed to discover the defect 
and in consequence did not reject the goods.” But Bigham, J., at p. 88 
held that “the clause ‘Payment net cash after inspections of goods 
immediately on arrival of steamer to New York, result to he 
cabled,’ does not deprive the defendants of the right to claim 
damages if the goods are not in accordance with the contract even 
though they do not inspect or by mistake do not on inspection 
discover the defect in the goods and I so direct the jury.”

There is nothing in the present case indicating that there was 
an acceptance by the plaintiffs of the goods as answering the 
warranty, and I think an action lay.

The dan ages seem to have been assessed on the proper prin­
ciple, and 1 am of opinion that the apjieal should !>e dismissed 
with costs.

I have had occasion to consult a great many cases which have 
more or less bearing on the matters in question, but do not think 
it necessary to do more than refer to one or two: Heilbutt v. 
Hickson (1872), L.R. 7 C.P. 438; Wells v. Hojtkins (1839), 5 M. 
& W. 7; Lucy v. Alouflet (1860), 5 H. & N. 229; Grimoldby v. 
Wells (1875), L.R. 10 C.P. 391.

Britton, J., agreed with Riddell, J.
Latchford, J.:—This is an appeal from the judgment of 

Middleton, J., of the 16th October, 1918, awarding the plaintiffs 
87,500 damages for breach of warranty.

The contract was for the sale by sample of 48-50,000 lbs. of 
mixed grey and black wool, at 40 cents a pound, delivered at 
Blyth, where the defendants carried on business. The wool was
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to lie “up to” a certain sample expressed to the plaintiffs almut <> T.
5 days lief ore the contract was made by telephone. 8. C.

In their letter confirming the purchase, the defendants were j,,HV 
informed that the wool had been resold to one Cram, of Carleton 11 “t"1 
Place, and that the writer of the letter would proceed to Blytli 
to have the wool weighed. Months

The resale to Cram had linen made upon the same sampl ■ as uirhi.r.i,J 
the purchase, and liefore the plaintiffs had any opportun tv of 
inspecting the wool.

Such an opportunity was afforded later when the plaintiffs’ 
representative was at Blytli weighing the wool; but no inspection 
was in fact made.

Delivery was accepted by the plaintiffs, and the wool wa 
paid for in the lielief that the bulk was according to the sample

The wool was forwarded by rail direct from Blyth to Car'eton 
Place. It arrived at its destination after the p!a nt ffs had sent 
the defendants a cheque in payment for it. Cram rejected the 
wool as inferior to the sample—much of it was unfit to lie described 
even as “shoddy wool’’—and it was thrown back on the pla nt ffs’ 
hands.

There was undoubtedly a breach of the implied warranty 
that the bulk w as fairly equal to the sample, and there is evidence 
credited by the trial Judge, that the difference in value at the time 
between what was delivered and what was sold amounted to 
$7,500, the sum for which he gave judgment in favour of the 
plaintiffs.

It is urged on liehalf of the defendants that the plaintiffs are 
not entitled to this or any other sum as damages, as they accepted 
delivery of the wool after they had had an opportunity of inspecting 
it.

Towers v. Dominion Iron ami Metal Co.,1 IHhôJ, 11 A.II. (tint.)
315, is relied on to support this contenton. In that case the 
defendants bought by sample a quantity of cotton waste to be 
delivered at St. Catharines for shipment to Toronto. They after­
wards directed that the waste should bealiippcd to Cincinnati. No 
evidence was given that the waste could not have been inspected 
at St. Catharines. On arrival at Cincinnati the goods were 
rejected as greatly inferior to sample. The action was upon the 
defendants’ acceptance of a bill of exchange drawn by the plaintiff 
for the price of the waste. The defence set up was that the goods
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were not according to sample, and had not been Accepted. The 
defendants did not counterclaim for damages. An application 
at the trial to amend their defence in a manner not nd cated was 
not entertained by the trial Judge. Probably the defendants 
asked permission to set up a counterclaim. The jury found that 
the waste did not correspond with the sample. The defendants 
appealed. The refusal of the trial Judge to allow the defendants 
to amend was not made a ground for the appeal. The Court of 
Appeal held that by accepting the bill of lading of the goods the 
defendants assumed the complete ownership. “The property 
became indefeasihlv vested in them, and . . . they retained 
no right to revest it in the plaintiff because it was not equal to 
sample:” Hagarty, CJ.O., at p. 318. But the learned Chief 
Justice, citing Parke, B., in Mondel v. Steel, (1841), 8 M. & W. 858, 
atp. 870, 151 K.H. 1288. is careful to point out that such absolute 
accept1! nee does not interfere with the right of the defendants to seek 
for damages in consequence of the inferiority of the article to the 
quality represented. He adds, at p. 320 : “ 1 am strongly of the opinion 
that the only remedy in the ease before us must t>e by cross- 
action.” Osler, J.A., says, at p. 325: “They (the defendants) 
have not counterclaimed for it” (the difference in value) “in the 
action, and from the course taken at the trial the learned Judge 
thought he ought not to permit them to amend, and left them to 
their cross-action. I think we cannot interfere with his decision.”

Perkins v. Hell, [1893] 1 Q.B. 193, is another case relied on in 
supjmrt of the defendants’ contention. There the plaintiff, a 
fanner, had sold by sample to the defendant, a corn-dealer, a 
quantity of barley to l>e delivered at a railway station near the 
plaintiff’s farm. While the plaintiff knew1 that the barley was 
bought for resale, he did not know when the resale would take 
place. The defendant resold the barley by the same sample 
to a brewing company. The barley was delivered at the railway 
station, and a sample of it was sent by the station-master to the 
defendant at his request. Having inspected the sample, the 
defendant instructed the station-master to ship the barley to the 
brewers. They rejected the barley as not equal to the only 
sample shewn to them, and the defendant then claimed that he 
was entitled to reject it. The Court held that, in the circum­
stances, the defendant must be considered to have accepted the 
barley, and could not afterwards refuse it.
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This case is far from deciding that, having accepted the goods, 
the vendee could not bring an action for breach of warranty.

Where an article has been accepted by the buyer, terms which 
in their origin were conditions, the breach of which would entitle 
him to reject , must l>e treated for remedial purposes, cx post facto, 
as warranties, for the breach of which compensation can be sought 
only in damages.

This, no doubt, was what was in the minds of Ilagarty, C.J.O., 
and Osler, J.A., in the Toners case, when they stated that after 
acceptance the buyer’s only remedy was by a cross-action.

In Fielder v. Sfarkin (1788), 1 If. 111. 17, 12(1 E.R. 11 where a 
horse warranted sound w as retained by the purchaser for (1 months, 
it was held that, the horse being unsound at the time of sale, the 
seller w as liable to an action on the warranty.

In Parker v. Palmer, 4B.&Aid 387,100 K.K. 070. while it was held 
l hat the defendant had by his dealings w ith the goods precluded him­
self from reselling that they did not correspond with the sample, 
Abbott, C.J., says, at p. 302: “The general rule undoubtedly is, 
in the case of a sale by sample, that the purchaser may reject the 
commodity, if it does not correspond with the sample; but every 
man may waive a rule of law w hich is in his own favour.” Ifolroyd. 
J., says, at p. 303: There “is a collateral contract on the part of 
the seller, that the goods should correspond with the sample. If 
they do not answer the sample, the effect of that is. that the 
defendant may not be bound to accept them ; or, if he does so, 
he may have a right of action for the dan ages he sustains by 
reason of their not corresponding with the sample.” He concludes 
by saying (p. 394) that the plaintiff could insist that the defendant 
take and pay for the goods, subject to the right of the defendant 

to bring an action for damages, on the ground that they did 
not correspond with the goods actually agreed for.” Best, J., 
after pointing out that the defendant was in no condit on to 
answer an action for goods sold, said (p. 395): “He may still 
bring an action for breach of the warranty.”

To the same effect is the dec sion in Poulton v. Laltimore 
(1829) 9 B. C. 259, where the law is admirably stated by 
Andrews Serjt., arquevdo, at p. 261: “ From the very nature of 
the contract of w arranty the vendee has a right to keep the goods, 
and to recover damages for a breach of the warranty. He may
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cither rescind the contract in loto by returning the goods speedilx 
and while they remain in the san e state, and refuse to pay the 
price, or recover it in case it has been paid, or he may retain th< 
goods, and recover the difference between the real value and theii 
value as warranted.”

If, contrary to my opinion, the breach is of a condition and 
not o a warranty, then the language of Lord Loreburn, L.C., in 
Wallis, Son & Wells v. Pratt & Haynes, [1911 A.C. 394, at p. 395 
seems pertinent:—

“If a man agrees to sell something of a particular description 
he cannot require the buyer to take something which is of a 
different description, and a sale of goods by description implies a 
condition that the goods shall correspond to it. But if a thin y 
of a different description is accepted in the belief that it is according 
to the contract, then the buyer cannot return it after having 
accepted it; but he may treat the breach of the condition as if it 
was a breach of warranty, that is to say, he may have the remedies 
applicable to a breach of warranty. That does not mean that it 
was really a breach of warranty or that what, was a condition in 
reality had come to be degraded or converted into a warranty. 
It does not become degraded nto a warranty ab initio, but tin 
injured party may treat it as if it had become so, and he become* 
entitled to the remedies which attach to a breach of warranty.

The resale by the Hallam company to Cram before the wool 
was delivered, and the payment to the defendants of the price oi 
the wool, precluded the plaintiffs from denying acceptance, but 
did not impair their right to bring action for damages for breach 
of warranty. The damages found are estimated upon a proj er 
principle, and there is evidence supporting the amount awarded.

I am therefore of opin on that the judgment should be aflirn ed 
and the appeal dismissed with costs.

Meredith, C.J.C.P.:—A good deal of discussion took place 
at the trial, and some here also, upon a question whether thr 
bargain between the parties, out of wh'ch this action has arisen, 
was more accurately stated in a letter, of confirmation of it, 
written by the plaintiffs to the defendant*, or in a letter, of con­
firmation of it, said to have been written by the defendants to the 
plaintiffs but. if the sale in question were one by sample—and 
I did not understand that any contention to the contrary was
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made at the trial or here—nothing very substantial turns U|x>n 
that question. The difference lie tween the parties upon this 
question is: the defendants asserted that it was expressly 
agreed that the plaintiffs were “to come, as usual, to Blyth and 
take over the stock,” and the plaintiffs denied it; but, whether 
it was or was not usual for the plaintiffs to come to Blyth and 
there inspect and take over the “stock,” it would be incumbent 
upon them to do so in this case, as, admittedly, delivery of, and 
payment for, it were to be made there at the one tune; and, if any 
inspection, examination, or comparison were to lie made, there 
was the place and that the time. If it were contended that the 
sale was not one by sample, but was one in which the buyers were 
to examine for themselves, and take or reject the goods u]ion 
their own judgment, the question might be one of some moment. 
The rase of Barnard \. Kellogg, (1870), 10 Wall. (U.8.) 383, affords an 
instance of that kind. Should it be needful, however, to determine 
this question here, I should agree with the I rial Judge in his 
finding that the plaintiffs’ letter set out the terms of the agreement 
truly; and should so agree mainly because the defendants 
admittedly received and read that letter, and yet found no fault, 
at any time before action, with its statements.

1 treat the sale, therefore, as a sale by sample: and it was 
admittedly one in which the goods were to be delivered and the 
price paid concurrently, and property and possession to pass, at 
Blyth; and all that took place there accordingly, though, for the 
defendants' convenience, the plaintiffs’ cheque for the price of 
the goods was retained by them and payment made a short time 
afterward in Toronto.

There were no expressed terms of the sale, and the implied 
terms were conditions that the purchasers should have reasonable 
opportunity for comparing the bulk with the sample, and that the 
sample fairly represented the bulk: if either of these conditions 
was unfulfilled, the purchasers could reject the goods and recover 
damages for breach of contract; but the conditions were fulfilled 
as far as the opportunity for comparison of bulk with sample 
went. The plaintiffs’ assistant-manager, the witness Arscott, 
who made the bargain for the plaintiffs, and who is an experienced 
wool-buyer, quite competent to make the comparison as well
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as deal with all other features of the transaction, went to Blyth, 
by appointment, to close the transaction and pay the price, and 
was there parts of two days, and then and there closed it except 
for the postponement of the payment, for the defendants’ con­
venience, as I have said. He had every opportun ty for examining 
and comparing the hulk with the sample that he chose to take; 
and upon the weight of evidence it must tie found, as the trial 
Judge seems to have thought, that some slight examination was 
made by him, as detailed by four of the witnesses. That the 
examination of even one bag of the wool would have disclosed 
the real quality of it, and that an examination was a simple 
matter, :s shewn by the testimony of the plaintiffs' purchaser and 
witness, Cram. (The judge here reviewed a portion of the 
evidence end continued).

Why the wool was not more carefully examined seems to me 
to lie manifest. There w as such a dearth of wool and such a need 
for it, to keep the m Ils going, that it w as not so much a matter of 
quality as it was to get it of any quality, and at the price of 40 
cents a pound, at that time, only lowest quality could be 
expected. One of the plaintiffs’ witnesses stated the market 
condition then in these words:—

“Q. What do you say—if you are in a position to say—what 
is the difference in value between the hulk you found at Ilallam's 
and this sample? A. It depends upon the manufacturer

"Q The market? A. It has no market-value, unless you 
can find a man who wants to use it. There were exceptional 
circumstances. Wool was very, very scarce in Canada all last 
spring. A good many mills could not get wool, they could not 
get imports through the country. We were expecting a large 
amount through the Wool Commission from Australia. We were 
expecting it to arrive in April or May. It did not arrive until 
June, and in the meantime they had to use whatever they could 
get. Some of our manufacturers who were working on grin 
blankets were glad to pick up almost anytliing.”

The matter of examination of the wool, and comparison w th 
sample, was admittedly discussed when the wool was being weighed 
and placed in the cars for shipment to the plaintiffs’ purchaser: 
what was said was stated by the defendants thus:—

“ Q. What was said about sewing them up, in Mr. Arscott s 
presence? A. He turned around and said ‘What about Bert
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sewing those sacks up?’ My brother said ‘Do you want to see 
anything more about it, Fred?’ and Fred said ‘Better go on and 
sew them up/ that he did not want to see any more of them— 
what could you expect for 40 cents? 1 did not know whether lie 
had looked it over, or how much he had looked through the wool.
I had no idea of what he had looked into the wool at all.

But why the plaintiffs did not make any more thorough 
examination and comparison More the property in the goods 
passed to them may l>e unimportant, the important tiling may be 
that they had the opportunity, that the condition in this respect 
was not broken but was fully performed.

The learned trial Judge seems to have thought that the question 
was: whether there had been an “inspection/ and, finding that 
there had not been a real inspection, he considered that the 
plaintiffs might recover damages for deficiency in quality.

Upon an ordinary sale of goods to which the injunction caveat 
empfor applies, there is plainly no such difference that is, according 
to the law of the Province. It is the purchaser's own fault if he 
neglect his opportunity: he may of course waive or neglect it, 
but, if he do, he can be in no better position than if he had examined 
and accepted. The rule at common law plainly was that the 
cavea' emptor rule applies when the goods “may be inspected and 
examined by the buyer:” see Jones v. Just (18G8), L.R. 3 Q.B. 
197; though apparently, under the Sale of Goods enactment, 
the law' in that respect has been changed in Kng and: see Thor nett 
& Fehr v. Beers & Son, [1919] W.N. 52, [1919] 1 K B. 48G.

That, however, does not dispose of this cas , it requires the 
consideration of a more difficult question, namely: whether upon 
a sale by sample, with or without an examination, when an 
examination can be had, the buyer can recover damages f the 
goods received are not equal io the sample.

1 should have thought that such a thing is so manifestly 
unfair that it could hardly be and ought not to be the law; and 
cannot but think that such a proposition would be derided by 
traders. The purchaser having the right to exan ine and compare 
and to reject, fairness requires that he should ‘ take or leave” the 
goods, be ore property or possess on passes to him. To permit 
him to take them, and, in truth—however the truth may be 
avoided sometimes in the supposed interest of justice—turn a
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condition into a warranty ex poet facto, and sulisequently whenever 
he |)leasea tiring an action for, or as for, breach of warranty of quality, 
in the meantime doing as he pleases with the goods, appears to me 
to tie too one-sided to be fastened ujion any seller by implication 
of the Courts, even though composed of buyers continuously, 
sellers seldom if ever. The reason and fairness of the thing seems 
to me to make the application of the caveat ernptor rule proper: if 
the goods be rejected they remain in the possession of the seller, 
who, in most cases, sells again without loss, and so the matter 
ends without litigation ; w hilst whatever sales he makes are made 
to the best advantage in bis own interests for the credit of his 
own goods, and the maintenance of his contention that they 
were of good quality: whilst, on the other hand, the buyer’s 
interests are to maintain his contention that they are of inferior 
quality, and, as the seller is to make good the loss, anything that 
tends to prove inferiority is welcome to him; and deterioration 
is not likely to be guarded against; and, beside all this, the ability 
to make evidence is, with the goods, in his hands. This case 
affords an instance: no attempt to sell the goods was made from 
January to April, nor indeed at any time: such sides as were 
made, at prices almost saving all loss, seem to have been the 
result of buyers seeking the goods: and the whole evidence shews 
that if the goods had remained with the sellers they could easily 
have sold them at more than the price the plaintiffs were to pay. 
Then there seems to have been a loss of over 1,200 lbs. in weight, 
said to have been caused by evaporation; and no doubt abstrac­
tions for samples, examinations, and other things—including a 
shortage of one bag of the 215. Until the new wool came in 
during the summer, sales could be made at extraordinary prices 
of anything in the shape of wool, as the evidence 1 have read 
shews : after that, such wool as that in question found no pur­
chasers, its chances had been thrown away, because the goods 
were in the buyers’ not the sellers’ possession and control.

There are passing observations of a general character to be 
found here and there which taken by themselves indicate that 
the buyer by sample has an implied warranty as to quality; but 
neither the industry of my learned brothers, nor my own efforts, 
has discovered any case at common law, anywhere, in which it 
has been decided that a buyer by sample, who has compared bulk
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with sample, or might—if he chose to do so—have made the com- <IN r'
parison, and have rejected the goods if not fairly represented by s. ('.
the sample, could yet, after property and possession had passed to j,„lx 
h:m, have a valid claim upon a warranty of quality. ”

The obiter observations of Holroyd, J., that there “is a collateral . 
contract on the part of the seller, that the goods should correspond "ainton.
with the sample,” and of Best, J., that the plaintiff “may still ÏTo'e
bring an action for breach of the warranty,” could not lie made 
in these days; the judgment of the House of Lords in the Sanfoin 
case, Wallis, Son & Wells v. Pratt & Haynes, [1911] AC. 394, 
forbids: the obligation as to quality is not a warranty but s a 
condition. The true rule is thus stated by Abbott, C.J.. at the 
same time: “In justice and conscience . . . he ought to be 
estopped from objecting that the goods did not correspond w th 
the sample,” after comparing or having had reasonable opportunity 
to compare bulk with sample: Parker v. Palmer, 4 B. & Aid. 387.

The case of Mondel v. Steel, 8 M. & W. 858, 151 E.K. 1288, 
was a case of an action upon a warranty, and not upon a sale by 
sample: nothing more need be said of it, or of anyothercase upon a 
warranty.

In the case of Towers v. Dominion Iron and Metal Co., 11 A.R.
(Ont J 315, the observations of Hagarty, C.J.O., and Osler, J.A., had 
not reference to any implied warranty, but plainly meant a counter­
claim upon an expressed contract “that if the goods did not equal 
the sample, Towers would allow the difference:” see p. 325.

In Heilbutt v. Hickson, L.R. 7 C.P. 438, the bulk did correspond 
with the sample, it was the sample that was at fault; and so the 
observation of Bovill, C.J., on the subject, may be taken to have 
reference to such a case as that where a condition as to corres­
pondence of bulk with sample would have been useless.

The case of Wallis, Son & Wells v. Pratt ti" Haynes, [1911]
A.C. 394, was also one in which a comparison of bulk with sample 
would have been futile: the kind of seed bought could not be 
distinguished by sight from the wrong kind which was delivered.
What the buyers succeeded upon had nothing to do with the 
sample, it was upon the fact that the sellers never fulfilled their 
contract, they did not deliver the seed they sold, but did deliver 
seed of another kind.

And such cases as Mody v. Gregson (1868), L.R. 4 Ex. 49, 
and Drummond v. Van Ingen, 12 App Cas. 284, are also cases in
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which comparison would not help the buyer to beware: and which 
go to shew that relief has been given only when an inspection 
would not help.

It is all very well for a learned author, Benjamin on Sale, to 
say: that on a sale of goods by sample the vendor warrants the 
quality of the bulk to be equal to sample, and that the rule is so 
generally taken for granted that it is hardly necessary to give 
direct authority for it. It would have been better to have 
attempted to give direct authority for it—if any could lie found— 
and no one since the decision of Wallis, Son & Wells v. Pratt <$• 
Haynes can very well say that there is such a "warranty."

The Sale of Goods Act, 1893, has displaced in Kngland the 
common law on the subject, and has provided (sec. 15 (1)) that a 
contract of sale is a contract for sale by sample where there is a 
term in the contract, express or implied, to that effect: and that 
upon such a sale there are the three implied condit one set out in 
sec. 15 (2); not that there is any warranty; but, under sec. 11, the 
buyer may wa ve the condition, or may elect to treat the breach 
of a condit on as a breach of warranty : and sec 53 makes provi­
sions in respect of damages where “the buyer elects, or is compelled, 
to treat any breach of a cond tion on the part of the seller as a 
breach of warranty,” among other cases of breach of warranty.

All this makes it plain that under that enactment a buyer 
may examine the bulk and compare it with the sample, and then 
accept the goods, and still have a right of action for damages 
on the grouud that the bulk does not correspond with the sample; 
a state of the law directly in conflict with the first principle of the 
common law, upon the subject of sales of goods, expressed in the 
words caveat emptor: and a state of it which, I am sure, would 
somewhat startle buyers and even sellers here if it were well-known. 
Under the condition that the buyer shall have a reasonable oppor­
tunity of comparing the bulk with the sample—sec. 15 (2) (5)— 
the comparison, examination, or inspection, as one may choose 
to call it, might be had, and, having been had, there remains 
the implied condition that the bulk shall correspond with the 
sample—sec. 15 (2) (a)—which the buyer may treat as a breach 
of warranty—sec. 11 (1) (a): implications, if we have to make 
them, so one-sided that it seems to me there could be nothing 
in the mind of any buyer or seller to warrant them.
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If that lie the law of tliia Province, the plaintiffs had a right of ®NT'
action as for a breach of warranty, but not on a warranty, the H. ('
moment the goods passed into their iwssession at Hlyth: they j,,MS 
had not a right of action on either condition, liecause the first had 
been fulfilled, and it was too late to rely upon the other; the 
rejection should have been on comparison of bulk with sample ”*■**"* 
liefore taking possession in such a ease as this, in which the oppor- *•"!'}!'• 
tunitv for comparison was given, and, as I have shewn from the 
evidence, the comparison might easily have been made and would 
plainly have shewn the condition of the goods for which damages 
were sought and have lieen awarded.

The same result might be reached in another way: if the sale 
in this case were not of certain existing goods which were warranted 
to lie of quality equal to the sample, but was of goods to lie 
delivered corresjionding with the sample; then if the goods 
delivered did not correspond with the sample no right of action 
for the price agreed upon could arise out of that contract; and if 
those wliich were delivered were not accepted in lieu of those 
which ought to have been delivered, that is, if a new contract 
were not substituted for the old one, the buyer would have an 
action against the seller for damages for breach of the contract; 
but w ould be liable to the seller for the value of the goods if they 
were retained, as in this case they were, by the buyer.

In this, as it seems to me, anything but clear and satisfactory 
state of the law of contracts of ’ale of goods by sample, the plaintiffs 
may rightly have been held to have a right of action against the 
defendants for damages; and, ho ever that right of action may be 
considered to have arisen, the measure of the damages should 
lie the same, namely, “the loss directly and naturally resulting, 
in the ordinary course of events, from the breach” of the contract: 
sec. 53 (2).

The next question discussed upon this apjieal was, whether 
the ruling of the trial Judge that the course of business in similar 
transactions between the same parties in regard to inspection 
or examination and accepting delivery of goods, was irrelevant, 
was right. It was not, in my opinion, irrelevant, but was unneces­
sary : it was relevant as shewing opportunity for inspection, as 
it was called at the trial, of the goods; but, as the goods were to be 
delivered at Blyth, and the property to pass, and payment for
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them to be made, there, and as the whole evidence made it plain 
that there was reasonable opportunity for comparing bulk with 
sample there, there was no need for that evidence.

And the last question is, whether the damages awarded are 
excessive. Some witnesses testified that, in their opinion, the 
goods in the sample were worth one-third more than those in the 
bulk: and the trial Judge assessed the damages accordingly, that 
is, at 15 cents a pound on the 50,000 lbs. sold and delivered: the 
amount allowed being largely in excess of the claim of the plaintiffs 
in writing filed at the trial, though it included demands of the 
remotest character.

But the plaintiffs bought at 40 cents a pound and had resold 
at 45 cents; so that the most they could have made out of the 
transaction, if there had been no breach of the contract, was one- 
ninth of the price at which they had sold. And, having regard 
to the long haggling between the parties as to price, both of them 
being among the shrewdest of dealers in wool, it could not but be 
a mistake to take the opinion of some witnesses, contradicted by 
others, against the actual facts which disproved them, even if the 
actual loss were not, as it undoubtedly is, the true measure.

Then a considerable quantity of the goods was actually sold 
at from 42 cents to 45 cents a pound, by the plaintiffs them­
selves: in the face of these facts, how can the assessment on 
the basis adopted by the trial Judge, 15 cents a pound, be 
■warned?

Beside all this, the plaintiffs apparently made no effort to 
sell the goods: such sales as were made were to dealers who went 
to them to buy. The facts have not been sufficiently elicited 
upon this subject, but from such evidence as was given it seems 
that for several months nothing was done, probably because for 
part of the time at all events the plaintiffs thought the defendants 
were bound to take the goods back. It seems, from such evidence 
as has been given, that all of the goods might readily have been 
sold at from 40 cents to 45 cents a pound, and so little or no loss 
have been sustained. When the utmost the buyers could have 
made if the contract had not been broken, and when they could 
have sold—and did in fact sell in part—for from 42 cents to 45 
cents, an award of 15 cents a pound damages is manifestly not
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an award of compensation, but is n penalty which cannot lawfully 
be imposed in an action upon a contract.

At this day, it can hardly be contended that, in such a case as 
this, more than the actual loss can be recovered: see Hamilton 
Gat and Light Co. and United Gas and Fuel Co. v. Gest (1916), 31 
D.L.R. 515, 37 O.L.It. 132: that the proper method of assessing the 
damages is not by ascertaining what loss the plaintiffs would have 
sustained if they had promptly taken reasonable means to dispose 
of the goods to the best advantage; means such as they would 
have taken if the loss was to fall upon them, not upon others. 
On the contrary, the plaintiffs delayed, and apparently made no 
effort, to sell; and whilst the goods have been in their possession 
they have wasted greatly, and such as remain have become 
worthless because not sold when there was a market for them.

I am in favour of allowing the appeal upon this ground, but 
upon this ground only, and of referring the matter of assessment 
of damages to the proper local officer of the Court to be assessed 
in the manner 1 have indicated.

Appeal dismissed (Meredith, C.J.C.P., 
dissenting as to damages).
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ESQUIMALT AND NANAIMO R. Co. T. TREAT. IMF.
Judicial Committee of Ike Privy Count it, Vi*count Haldane, Ixird Huckmtuder, y> <• 

and Lord At hi two n. August /, 1919.

Dkkd* ($11 O—34)—Description or property convey ko—“Coast link”
III uma of

When a statutory conveyance tlvseribes one of the boundaries of IuinI 
as the “coast line." that boundary is to bo fourni at high water mark.

[The Enquimalt and A'anaimo )(. Co. v. Treat (19lk). 43 D.L.H. 1153, 
nffirmod.)

Appeal by plaint iff from a juilgment. of the British Columbia Statement. 
Court of App-al (1V18), 43 D.Ut. t».r>3, in an action to determine 
the lN>umlaries of certain property. Affimuxl.

The juilgirent of the Board was delivered by
Viscount Haldane: The question in this ease is what is utC. 

n éant by tin* expression "coast line” in a statutory eonveyanee.
The Courts lx‘low have unanimously held that in its context in 
the instrument the expression was used to indicate a lioundury 
at high water mark, which excluded the foreshore and the foreshore 
rights. Their lordships are of opinion that the decision appealed 
from was right, ami should Ik* affirms!.

The action out of which the appeal arise* was brought in tile 
Supreme Court of British Columbia to establish the title of the 
appelants to the coal and other minerals and substances under the 
foreshore and sea oppisite certain lands which had lieen conveyed 
to them. The respmdent Treat was a licensee from the Provincial 
( iovernment who was authorised to prospat for coal under the 
foii'shore and had entered on it for that purpise. The lands in 

ore situatial in Vancouver Island. They form a belt 
or strip. The pirtion of it to which the controversy relates is 
described, in a statute of B.C which is the root of the app-llanls' 
title, as Itounded on the east by the coast line of Vancouver Island 
to the punt of commencement, and including all coal, coal oil, 
on^, stones, clay, marble, slate, mines, minerals and sulwtances 
whatsoever thoreupm, therein and thereunder.

When British Columbia entered Confederation in 1871 under 
the provision enacted by s. 14(1 of the B.N.A. Act of 1K(>7, it was 
one of the terms of the Imp-rial Ordcr-ind 'ouneil then made that 
the Government of the Dominion should secure the üinstruction 
of a railway from the Pacific towards the Rocky Mountains, and 
from the east of the Rocky Mountains towards the Pacific, to
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eonnect the seaboard of the new Province with the railway system 
of Canada. To facilitate tliis the Province agreed to convey to 
the Dominion Government, in trust to lie appropriated in such 
manner ;is that Government should consider advisable in further­
ance of the construction of the railway, a certain extent of public 
lands along the proposed line, not to exceed 20 miles on each side. 
There was subsequent negotiation between the two Governments 
which resulted in an agreement modifying in a fashion which is 
not material for the purposes of the present question the description 
of the lands to Ik* conveyed. In the result the Government of 
tint Province undertook to procure the incorporation, by Act of 
their legislature, of certain pensons, to l>e designated by the 
Dominion Government, for the construction of the portion of the 
railway in Vancouver Island from Esquimalt to Nanaimo, and the 
Government of the Dominion undertook to secure the construction 
of this railway.

By Act of the Provincial Legislature, passed on Dec. 19, 1883, 
there was granted to the Dominion Government for the purpose of 
constructing this railway, land in Vancouver Island described as 
follows:—Bounded on the south by a straight line drawn from the 
head of Saanich Inlet to Muir Creek on the Straits of Fuca; on 
the west, by a straight line drawn from Muir Creek aforesaid to 
Crown Mountain; on the north by a straight line drawn from 
Crown Mountain to Seymour Narrows : and on the east by the 
mast line of Vancouver Island to the ]>oint of commencement ; 
and including all coal, coal oil, ores, stones, clay, marble, slate, 
mines, minerals and substances whatsoever thereupon, therein, 
and thereunder.

By a Dominion statute, 47 Viet., e. 0, passed subsequently 
to the British Columbia Act referred to statutory authority was 
inter alia given to an agreement between the Dominion and 
Provincial Governments, and also to an agreement relative to 
tire construction of the railway, and for a grant of the whole, 
with certain exceptions which are not material, of the land con­
veyed to the Dominion by the Government of British Columbia for 
the construction of the line. The latter agreement, which was 
scheduled to the statute, was made between Robert Dunsmuir and 
others, called the contractors, and associated for such construct ion, 
and the Minister of Railways and Canals of the Dominion. It pro-
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xicicd among other things for the grant by the Dominion to the 
contractors of the land referred to, in so far as such lands should 
lie vested in the Crown in right of the Dominion, and held for the 
purposes of the railway, and for the minerals and substances in or 
under such lands, and the foreshore rights in respect of all such 
lands as aforesaid which were thereby agreed to lie granted to the 
contractors and Ism 1er on the sea, together with the privilege of 
mining under the foreshore and sea op|x»site any such land, and 
of mining and keeping for their own use all coal and minerals 
under the foreshore or sea op|x»sitc any such lands, in so far as 
such coal and minerals and other stilus tances and foreshore rights 
were owned by the Dominion (lovcrnment. The statute author­
ised the Governor-in-( ’ouncil to grant, to the railway company, 
which was stated to have lx*cn incorporated by the B.C. Act 
already referred to. the land in question in terms ami with reserva­
tions which are for all material purposes identical with those their 
Lordships have quoted from the scheduled agreement.

On April 21, 1K87. a Crown grant was made by the Dominion 
Government to the appellant. It recited the B.C. Act and the 
Dominion Act already referred to, and that it had lieen agreed 
between the Dominion Government, the Government of B.C. and 
the company, that the grant to the company of the lands in 
ipiestion should lie in the terms thereinafter contained, and that 
the exact boundaries of the lands should lie as settled and agreed 
u|ion by and In tweeu the Government of B.C. and the company, 
with certain provisions as to settlers which are not material. 
It then granted to the company the land situated on Vancouver 
Island, which had lieen granted to the Crown in right of the 
Dominion by the Act already referred to of the lVovince of 
Dec. 19, 188d. in so far as such lands were vested in the Crown 
and held for the purposes of the construction of the railway, with 
all the coal ami other minerals and substances thereunder, and the 
foreshore rights in respect of such lands as border on the sea, 
logether with the privilege of mining under the foreshore and sea 
opposite any such land, and of mining and keeping all the coal 
and minerals mentioned, “in so far as such coal, coal oil, ores, 
stones, clay, marble, slate, mines, minerals and substances and 
foreshore rights were vested in,” the Crown as represented by the 
Government of the Dominion.

IMP.
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The question is whether under the terms of the B.C. ami 
Dominion Acts and the Crown grant, referml to the apixdlant 
obtained a title to the foreshore or foreshori* rights mentioned in 
the grant. Their I/>rdshi|>s agree with the Courts lielow in 
thinking that it did not obtain such a title. The Dominion 
statute and grant are careful to limit what they purport to convex 
to the appellants to such lights only as were vested in the Crown 
in right of the Dominion. This throws the question hack to the 
construction of the words in the B.C. Act of 1883. It may well 
have lx*en that the general words relating to foreshore rights wore 
introduced to cover the ixwsihility of the Dominion possessing 
rights apart from the grant to them by the Province in the fore­
shore on a certain interpretation of the B.N.A. Act of 1897. It 
has since lieen made clear by decision that no light of property 
in the foreshore which was vested in a Province Indore Confedera­
tion has lxx*n taken away by that Act, except so far as transferred 
by express enactment, and then* is nothing in the B.N.A. Act of 
1HI>7 or in any other statute referred to in this appeal which 
transfers the foreshore generally as originally vested in the Crown 
in light of the Province. There are, of course, the provisions of 
s. 108 of the Act of ISO" which by implication take away the 
pro|x*rty in specific parts of it, but these provisions have no 

at ion to t he present case.
Their lordships arc accordingly of opinion that unless tin- 

words they have already quoted in full from the statutory grant 
to the Dominion in s. 3 of the Provincial Act of Dec. 19, 1883. 
passed the foreshore, it remains in the Crown in right of the 
Province. The appellants rely on the use of the expression 
“coast line” as sufficient to include the foreshore. But it is the 
natural inference from the context that “coast line” is there 
refem*d to as contrasted with “straight line," the expression which 
is apposite in the descriptions of the other parcels in the grant. 
They think that the natural interpretation of the expression is 
that it was intended to indicate the actual and normal txiundary 
of land which was divided from the sea by high water mark, and 
that it consequently include! the land down to the normal high 
water mark, and not further, to the exclusion of the foreshore and 
all rights to mine under it. In an instrument which in reality 
did no more than o|ierate as a transfer by the Crown of adminis-

5
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1 ration in right of the Province to ailministration in light of the 
Dominion their Lordships think that there is no presumption or 
other reason for construing words pur|M»rting to lie words of grant 
in any other than their natural and strict sense. They will, 
accordingly, humbly advise His Majesty that the conclusions 
arrived at by the Judges of the Courts of British Columbia were 
correct, and that the apjical ought to lie dismissed with costs to lie 
paid by the appellants to the respondent Treat. In accordance 
with the usual practice the intervening rescindent will liear his 
own costs. Appeal ditaninxed.
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CREDIT FONCIER v. LINDSAY WALKER Co. SASK.
Sttxkah ht mm Court of A Haullain. C.J.S., La mont. Y. aland*, C. \

and Khvood, JJ.A. Juin 9, 1919.

Contracts (| 111) 150)—Right to erect hoarding Fixtvmi License:
—Canckii.xtion ok—Rights or ijcensee.

An agreement entered into by the owner of land giving a company 
the right to erect a hill lasting hoard or hoarding on the land on certain 
terme, and subject to certain conditions as to removal, creates nothing 
more than a license to go on the owner's land for the pur|swe of erecting 
such hoarding. X licensee who erects a hoarding for hill |mating and 
advertising }*ur|s»se«. on certain land under a revocable license is entitled 
to notice of revocation and a reasonable time afterwards in which to 
remove his gm*l*.

Appkal by plaintiff from the trial , in an action Statement
claiming a mandatory injunction to compel defendants to replace 
and restore a hoarding and for damages. Affirmed.

P. //. (Jordon, for appellant ; A. (1. Mackinnon. for respondent.
The judgment of the Couit was delivered by
Lamont, J.A.:—By a mortgage I tearing date May 1T>, 1912, i»*1"*1' J ' 

one Eliza Weeks mortgaged lots 7 and 8, block 280. Regina, to 
t he plaintiff company for $5500, payable on Dee. 1. 1917. The 
mortgage Ixire interest at 8%, payable annually. In 1910, the 
mortgagor being in default, the plaintiffs commenced foreclosure 
proceedings, and on Nov. 6 of that year obtained an order nisi, 
which decreed that Eliza Weeks was in default in the sum of 
81538.94, and that unless that sum with interest thereon and 
costs was paid on or before Aug. 8, 1917, the interest of Eliza 
Weeks in the said lands and all persons claiming through or under 
her would be alwolutdy foreclosed. The money was not paid, 
and on Feb. 0, 1918. the plaintiffs obtained a final order of fore­
closure, on which they obtained a certificate of title to the said 
lands.

125^
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In August 1917, lx»fori* the plaintiffs had obtained title and 
while the said Eliza Weeks was the registered and beneficial owner 
of the lands, an agreement was entered into lie*twe*en her and the 
defendant company, by which she gave the defendants the right 
to erect a bill ]x>sting Ixiarel or hoarding on the said land, in 
consideration of their agreeing to place on such hoarding at their 
own expense a sign advertising her property for sale. It was a 
term of the agreement that, the defendants were entitled to remove 
the hoarding at any time, and they on their part agreed to remove it 
on short notice. The hoarding was erected, and remained on 
the premises which were otherwise vacant until after the 
plaintiffs had obtained certificate of title, when it was removed 
by the defendants. Prior to the time when the plaintiffs obtained 
title, the defendants had no knowledge of the plaintiffs' mortgage, 
or any claim on their part to the said lands. The value of tin- 
hoarding was $200.

In September, 1918, the plaintiffs brought this action, claiming 
a mandatory injunction to compel the defendants to replace and 
restore the said hoarding, and for damages. At the trial, the.x 
abandoned their claim for a mandatory injunction, but pressed 
for judgment for the value of the hoarding. The reason for this 
was, lx*cause, in the meantime, they had sold the lots for $15,400. 
Having sold for $15,400 property which they took from Eliza 
Weeks for a debt of $7,038.94 and some interest and costs, one- 
would have thought that the avarice of the plaintiffs would have- 
been satisfied. Not so, however. They still demanded from tin- 
defendants $200, the value* of the hoarding. They claimed, that 
because* the dcfenelants had not removed the heiarding from the 
premise's be*forc they (the plaintiffs) had obtained a certificate of 
title, that they are cntitle*d to recover because the hoareling was 
affixed to the* soil at the time they recciveel title*. If the plaintiffs 
are* right in the*ir contention, and uneler the circumstances the law 
give*s the*m the* hoarding, the* defendants must pay.

The trial Judge founel in favour of the elefenelants. From his 
judgment the plaintiffs now appe*al.

The* first ejuestion is, were the dcfenelants uneler their agree ­
ment with Eliza Weeks tenants e>f the land or only licensees. Thi> 
point seems to me to be settled by Provincial Rill Posting Co. v. 
7xw* Moor Iron Co. (1909). 78 L.J.Q.R. 702. (1909) 2 K.B. 341
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In tlmt case, t in- plaintiffs and defendants agreed that the plaintiffs 
should erect on the land of the defendants a hoarding for bill 
|H>sting and advertising. That hoarding was affixed to the soil 
in the same manner as the one in question in this ease. As remu­
neration for the pi ivilege, the plaintiffs agreed to pay the defendants 
a stated rent. The plaintiffs omitted to pay the rent, and the 
defendants distrained on the hoarding. It was held that there 
was no right of distraint, In-cause the agreement created only a 
license and not a tenancy. In his nt. at p. 7(H), Buckley,
L.J., said:

The agreement gives the plaintiffs the exclusive right of posting hills 
and exhibiting advertisements upon certain land of the defendants and of 
fixing hoardings and doing all that is usual and proper in order to utilise the 
premises for bill posting and advertising purposes for a certain term at the 
rent and on the conditions s|iecified. It seems to me that this agreement 
created nothing more than a license to go on the land of the defendants and 
do something there.

The defendants in the present case are, therefore, licensees 
and not tenants, but, as licensees, Imving entered upon the land 
and erected their hoarding, they were in possession.

Righam, J., trial Judge in the case above referred to, s] leaking 
of the time of the distraint, at p. 704, says:

At that time the plaintiffs were in occupation of the land, and they had, 
for the purjiose of exhibiting their advertisements, placed upon the land a 
hoarding.

The only occupation in that case, as here, was the entering on 
the land and the erection of the hoarding.

The next question is, was the hoarding a fixture. In his 
judgment above referred to, at p. 700, Buekley, L.J., says:

It was proved that they were fixed in the soil in a very substantial manner. 
They were supported by means of vertical posts sunk four feet into the ground, 
strengthened by cross-pieces attached to them, and they were further supported 
from behind by a strut and a stay let substantially into the ground in order 
to prevent any wrench. As a matter of physical construction they were 
affixed to the land. But they were tenant’s fixtures, removable by the plain­
tiffs during the term. They were so fixed as to become physically part of the 
soil, and were therefore for the time being not chattels in the ordinary sense, 
but in virtue of the tenants’ right to remove them they might again become 
chattels.

Although, in my opinion, much might lx; said in favour of 
the view that the hoarding in this ease was not a fixture, I will 
assume tlmt it was. We have then to consider whether or not, 
the defendants had a right to remove it.. The fixture in this rase
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In Jlteller v. Walking (1874), L.R. V Q.B. 4(H), it was held that 
a licensee under a revocable license was entitled to notice of 
revocation and a reasonable time afterwards to remove his gtanls, 
and in 18 Hals. 338, the following is laid down:

1 Amont, I.A. If, under the license, the licensee has brought property on to the land, 
lie is entitled to notice of revocation and to a reasonable time for removing 
his |iroperty.

In Sanders v. Davis (1885), 15 Q.B.D., p. 218, Pollock, IL, 
at p. 220, said:

The ease we liavc to consider is one in wliich the goods are not strictly 
s|Mtaking the pro|ierty of a tenant, but belong to some one who has come in 
under an agreement of tenancy with the mortgagor of the premises, and not 
under any agreement with the mortgagee. Hunt, when he entered on the 
premises, believed he was entitled to consider himself the tenant, and, in my 
opinion, whatever he brought on as trade fixtures comes within the spirit 
of the rule laid down by Ixird Mansfield, and adopted in many other cases.
1 think, therefore, that Hunt would have bmi entitled to remove these 
fixtures and that consequently the plaintiff is entitled to judgment.

In EUis v. (Hover <V Hobson, Ltd., (ItH)S) 1 K.K. 388, the autlior- 
iticrt arc reviewed by Fletcher Moulton, L.J., and, at p. 396, his 
lordship sums up the result as follows:

I am therefore of opinion that these cases decide that in general a mort* 
gagor in possession has the right to |iermit trade fixtures to he fixed and 
unfixed on the premises, provided that they are unfixed before the mortgagee 
takes iKwsession, but that the right to unfix them ceases when iHissession is 
taken by the mortgagees, and that the law so laid down is binding u|sin this

1 desire to add that, apart from the fact that the decision in dough v. 
Wood Ac Co. is binding upon tliis Court. I am of o|iinion that the decision was 
a right one.

Whether or not the protection afforded to a licensee would 
mu#* when a mortgagee takes iHissession, or only upon reasonable 
notice, we need not determine, for in this case the mortgagee 
luid not taken possession as against the licensee. The order 
am which decreed that upon default of payment of the amount 
found to Ur due there should lie foreclosure a 1 isolute as against 
the mortgagor and these claiming through or under her, also 
decreed that all persons claiming through or under the mortgagor 
in possession of the said premises should give up iHissession thereof 
to the plaintiffs within twenty days after service u|Min them of a 
copy of the final order. The final on 1er contained a similar clause.
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it was admitted that a ropy of the final order was not served upon 
the defendants Indore they removed their hoarding. They were, 
therefore, yet in possession when they removed their property.

It was argued that the plaintiffs were constructively in posses­
sion when they received their certificate of title.

In my opinion, having taken an order upon which their title 
was issued, which order gave those in possession 20 days after 
service thereof to deliver up possession, the plaintiffs cannot lie 
hoard to say they are not Ixmnd by the tenus of that order.

In my opinion the appeal should lie dismissed with costs.
Appeal dismissed.

ATTY-GEN’L FOR CANADA v. RITCHIE CONTRACTING 
AND SUPPLY CO.

Judicial Committee oj the Privy Council, Viscount Haldane, Lord 
Itucbnaster, and Lord Dunedin, July SI, 1919 

Constitution a i la* (| 1(3—140)—Public hakbovhh.
1-aglish Hay. which forms the outer approach to Hurranl Inlet which 

leads to the city of Vancouver, is not a ‘public harbour” within the 
meaning of the term as used in the third schedule of the B.N.A. Act 
and is therefore not the projierty of Canada, and the Dominion Govern­
ment cannot restrain the removal of sand and gravel therefrom.

[Holman v. (Iran (1*81), 6 Can. 8.C.K. 707; Fishcrus ca*c 118981 A C.
700, considered ; 20 D.L.R. 51, affirmed. |

Appeal from the Supreme Court of Canada (1015). 26 D.L.R. State... ,u.
51, in an action to restrain the respondent from removing sand 
and gravel from the entrance to Knglisli Bay. Affirmed.

The judgment of the Board was delivered liy
Lotto Dunedin:—The respondents, the Ritchie Contracting t-""1

. 0 ^ IhllMxIll.
and tSupply (. ompany, were, with the license of the Government 
of British Columbia, whose Attorney-( ienerul is the second 
respondent, removing sand from a hank on the foreshore of the 
sea known as Spanish Bank, situated at. the entrance to Knglisli 
Bay. Knglisli Bay is the bay which forms the outer approach to 
Btirrard Inlet, which leads to the city of Vancouver. The appel­
lants, the Att'y-Gcn'l for the Dominion of Canada and the Van­
couver Harlxmr Commissioners, brought this action to restrain 
the respondents from removing the sand. The main ground on 
which the action was based was that Knglisli Bay wras a public 
liarliour and Spunish Bank a part thereof; that in virtue of s. 108 
of the B.N.A. Act the solum of the hank Itelongcd to the Dominion; 
and that the operations of the respondents thereon were ron-
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sequently unauthorised and illegal. There was a second and 
subsidiary ground of action which will In- more particularly 
specified hereafter.

The case was tried before Macdonald, J., who decided against 
the appellants and dismissed the action. Appeal l>eing taken to 
the Court of Ap])eal of British Columbia, that judgment was 
affirmed unanimously by f> Judges. Appeal again 1 icing taken 
to the Supreme Court of Canada, the judgment was again affirmed 
unanimously by ti Judges. The api>ellants have, therefore, a 
most formidable weight of judicial opinion against them ; but 
on appeal to this Board they contended that, although all tin 
Judges were against them, the grounds of judgment of various 
of the Judges were different, and that the unanimity was more 
apparent than real. There are cases where opinions which agree 
in result yet differ so in substance as to Ire incapable, so to speak, 
of living together. On the other hand, if a plaintiff to obtain 
t he relief he asks must prove affirmatively two or more propositions, 
it follows that a Judge who bases his opinion on the fact that, in 
his view, the plaintiff has failed to prove Proposition A is not 
necessarily in conflict with another Judge who bases his judgment 
on a failure to prove Propositions B or C. Their lordships think 
that on examination the present case will lie found to fall within 
this second category.

The first proposition which the appellants are bound to prow 
is that English Bay is a public harliour, for English Bay is admitted­
ly situate within the Province of British Columbia, and, in virtue 
of 8. 109 of the B.N.A. Act, which necessarily speaks as at the date 
of the admission of British Columbia to the Union, viz., in 1871. 
Iielongs to the Province, unless it can l>e shewn to be transferred 
by some other section to the Dominion. The only section appealed 
to is s. 108, with its concomitant schedule No. 3, one item whereof 
is “ Public Harbours/'

It may be as well first to see how the decided cases which ma> 
he thought to deal with the question stand. There are many 
cases referred to in the opinions of the Judges in the Courts below 
where the subject has been more or less approached, but their 
lordships think it necessary to refer to only two. They are 
Holman v. Green, decided in the Supreme Court of Canada (1881), 
fi Can. S.C.R. 707, and the first Fisheries ease Indore this Board.
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[1898] A.C. 700. Holman v. Green hud to <lo with Summersidv 
Harbour. In that case it was contended that the term “public 
harbours” only extended to such harbours as had had public 
money expended on them and could not include natural harbours. 
That contention was repelled, but some expressions were used 
which would lead to the conclusion that each and every piece of 
land within the ambit of the linrbour over which the tide flowed 
was transferred in property. Accordingly, when this Board came 
to deal with the subject in the Fisheries case, they said as follows, 
at p. 712:

1MI‘.

P. <

CONTRACT-

Co.
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It appeare to have been thought by the Supreme Court in the case of 
Holman v. Green that if more Ilian the public works connected with the 
harbour had paused under that word, and if it included any part of the bed of 
the sea, it followed that the foreshore between the high and low water mark, 
being also Crown property, likewise passed to the Dominion. Their lord­
ships are of opinion that it docs not follow that l>ecause the foreshore on the 
margin of a harbour is Crown property, it necessarily forms part of the 
harbour; it may or may not do so according to circumstances. If, for 
example, it had actually been used for harbour purj»oHCR, such as anchoring 
ships or landing goods, it would no doubt form part of the harbour, but 
there are other cases in which, in their Lordsliips’ opinion, it would be equally 
clear that it did not form part of it.

They had previously stated on the general question that it 
would be, they thought, extremely inconvenient that a deter­
mination should lie sought of the abstract question: What falls 
within the description “public harlxwr”? They declined to 
attempt an exhaustive definition of the term applicable to all 
cases. It must depend they said to some extent, at all events, 
upon the circumstances of each particular harbour what forms 
a part of that harbour.

Their Lordships are bound to say that the expression, “What 
falls within the description of public harbour” used in that passage 
has been liable in some cases to misconstruction. In the; case of 
Holman v. Green, supra, the Court was dealing with a harbour 
which was an admitted harbour. Accordingly, the expression, 
“What falls within the description of public harbour,” used as it 
was in commenting upon the case; of Holman v. Green, nie*ans— 
given the existence of a publie; harbour—what territory falls 
within it, and does not mean what class of harbour is meant by 
the expression “public harlxmr.” None the less, however, the 
words useel as to each case elepeneling on its own circumstances 
may well, as is jiointed out by Maeelonalel. J.. be' nlse> usnel in
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regard to the question of determining what is and what is not 
a public liarlxmr. The extreme view one way, m., that a public 
harbour only meant such a harbour and such portions of it as 
had boon the creation of public money, was rejected, and rightly 
rejected, in Holman v. Green; the extreme view the other way, 
viz., that every indentation of the coast to which the public 
have right of access, and which by nature is so sheltered as to 
admit of a ship lying there, is a public harbour, has been argued 
by the appellants in this case and rightly, as their Lordships 
think, rejected by all the Judges in the Courts below. Potentiality 
is not sufficient ; the harixmr must lx», so to speak, a going concern. 
“Public harbour” means not merely a place suited by its physical 
characteristics for use as a harbour, but a place to which on tin- 
relevant date the public had access as a harbour and which they 
had actually used for that purpose. In this connection the actual 
user of the site both in its character and extent is material. Tin- 
date at which the test must be applied is the date at which the 
B.N.A. Act by its becoming applicable effects a division of tin- 
assets between the Province and the Dominion. That in this case 
is 1871. Applying this test to English Bay, their Lordships agree 
on the facts with tin- great majority of the Judges lielow, who 
hold that English Bay is not a public harbour. Nor, as already 
pointed out, are the remaining Judges of an opposite opinion. 
Some of them prefer to rest their decision on the view that, even 
supposing English Bay to lie a public harbour, Spanish Bank, 
in accordance with the views of this Board in the Fisheries case, 
would In- within the ambit, but not a part of it. As their Lordships 
hold that English Bay is not a public harbour, it is unnecessary to 
consider this question, though their Ixmlships indicate no opinion 
contrary to those of the Judges lielow.

This disposes of the main point of the case; but the appellants 
obtained leave to amend their original pleadings by adding this 
statement : -

The Attorney-General of Canada moreover alleges and submits that, 
whether English Bay within the area hereinbefore deserilxxl In- or be not 
a publie harbour, the defendants, the Ritchie Contracting and Supply Com­
pany, limited, and Purvis E. Ritchie, have not. and never had, any title, 
right or authority to remove the sand, gravel or other material naturally 
forming the bed or foreshores of the said bay, and that the Attorney-General 
of British Columbia has not. and never had, any right, authority or jurisdic­
tion to authorial1 the removal of any part of the said bed or foreshores or
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interference therewith. The Attorney-General of Canada avers on the 
contrary, that, the waters of English Bay within the limits hereinbefore 
described being navigable waters of the sea, it was and is the duty of the Crown, 
in so far as it is represented locally, to maintain the bed and foreshores of the 
said waters in their natural state and to prevent waste of the sea. The 
Attorney-General of Canada claims a declaration of this honourable Court 
in the terms of this paragraph and. moreover, an injunction to restrain 
further waste.

The appellants argued that their title to object flowed from 
the fact that navigation is one of the subjects entrusted to the 
Don-inion under s. VI of the B.N.A. Act.

It has often Iwn pointed out that, the domain of legislation 
is quite a different matter from proprietary rights. It. may, 
however, be assumed for the purposes of this argument t bat if 
what was txnng done could lx? shewn to be a danger to naviga­
tion the right of the Dominion to make navigation laws would 
give a sufficient title to object. The hyi>othesis of the situation 
is that the Province is, in taking away the sand, ojx-rating in siio. 
Any restraint upon that at the instance of the other party must 
consist of an injunction of the quia timet order. But no one can 
obtain a. quia timet order by merely saving “ Time o'' he must 
aver and prove that what is going on is calculated to infringe his 
rights. In the present cast; there is no averment of a specific 
character, far less proof, that what, is lx*ing done at Spanish Bank 
will affect navigation in the slightest degree. This point, therefore, 
also fails.

Their Ixirdflhips will humbly advise His Majesty to dismiss 
the apical with costs. AppeatdimninHed.

JOHN MACKAY Co. v. CITY OF TORONTO.
Judicial Committee of the. Privy Council, Yincounl Haldane, Lord 

lluckmaster, Lord Dunedin, Duff, J. August 6, 1919.

Municipal corporations (§ III—286)—Instructions given hy mayor to 
do curtain work—Council’s refusal to pay—No executed con­
tract— Ratification hy uy-law—Misconception ok work
REQUIRED.

The plaintiff, an accountant, was instructed by the Mayor of Toronto 
by letter to examine the books of the Toronto Electric Light Company 
"and give me a report of the company as an accountant shewing the 
probable financial results if the city takes over the company’s business 
and ojieratcs at the present load of about 30,000 h.p." These instruc­
tions were afterwards extended to include also the Toronto Railway 
Company. No sum was agreed upon as remuneration. The negotiations 
for purchase having failed, the plaintiff sent in a bill for $42,546.50 
which the council refused to pay, and the plaintiff then brought action
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to recover thin sum. Their lxmlshiiw held that there was no executed 
contract in the sense that the council, knowing the facts, had accepted 
or ratified the act of the Mayor. The work could only lie authorized 
by the council itself, by by-law under seal upon full knowledge of the 
facts, and this had not been done.

| H atcrovx Engine Works Co. v. Town of Palmerston (1892), 21 Can. 
8.C.R. 550, applied, Clark v. Thi Cuckneld Vnion, 21 L.J.Q.B. 349, 
distinguished; 43 D.L.R. 203, affirmed.]

Appeal by plaintiff from the judgment of the Supreme Court 
of Ontario, Appellate Division (1918), 43 D.L.R. 263, in an action 
brought to recover $42,546.50 for professional services rendered 
to the City of Toronto at the request of the mayor. Affirmed. 

The judgment of the Board was delivered by 
Viscount Haldane—The Appellate Division of the Supreme 

Court of Ontario has in this case affirmed a judgment of Middleton. 
J., which dismissed an action brought by the appellant to recover 
$42,546.50 for services alleged to have been rendered to the 
respondents and for disbursements in connection with such services. 
The appellant’s firm carry on business at Toronto as accountants 
and advisers on business questions, and he claims to have been 
employed under a contract with the respondents, made by the 
mayor and duly adopted and ratified by the respondents them­
selves, to rejMirt on a proposed purchase of the undertakings of 
the Toronto Electric Light Co. and the Toronto Street Railway 
Co.

The resjxmdents are a municipal corporation incorjx»rated 
by the Municipal Act of Ontario, 1 icing c. 192 of the R.S.O. 1914. 
By s. 10 of the Act the powers of a municipal corporation are to 
lie exercised by the council. By s. 249, except where otherwise 
provided, the jurisdiction of every council is to lie confined to the 
municipality which it represents, and its powers are to lie exercised 
by by-law. By s. 258 every by-law is to lie under the seal of the 
corporation, and is to lie signed by the head of the council, or by 
the presiding officer at the meeting at which the by-law is passed, 
and by the clerk.

Early in 1913 the then mayor of the city. Mr. Hoeken, thinking 
it desirable that the city should acquire the undertakings of the 
Toronto Electric Light Co. and the Toronto Street Railway Co., 
took steps, but without preliminary authority from the council, 
to obtain advice and information as to the terms on which these 
undertakings could probably lx* acquired. In Toronto there is a 
Board of Control, established as provided by s. 209 of the Muni-
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ripai Act, to whirl» the affaire of the corporation are referred, hut IMI*
it cannot pass by-laws and can spend money only under the P. <
authority of the council. Mr. Horken, having in the month of j„HN
April stated to the Board of Control that he had reason to lielieve MJ!'K"
that the city might acquire the two undertakings on favourable r.
terms, the council on June 18. 1913, upon the recommendation tokont!.
of the Board, resolved that $10,000 lie appropriated to meet the 
cost of obtaining reports on the suggested transaction from 3 Haidan. 
experts, named respectively Arnold. Moves, and Ross. No 
discussion took place at this tin e about the employment of the 
appellant. But on July 22, the mayor saw the ap|>ellant and 
intimated that he would like him to examine the» Ixxiks of the 
Kleetrie Light Co. and estimate the financial results if the city 
took over the company’s business and operated it. He asked 
the appellant for an estimate of the cost of his work and the 
time it would take. The appellant, according to his own evidence, 
replied in conversation that he seldom gave estimates of the cost 
of such work, and that his charge1 usually depended on 3 elements, 
time taken in the inquiry, expense involved, and his responsibility 
and the result of the inquiry. He went on to say that, while 
grateful for tlx* mayor’s confidence, lie was not an applicant for 
the patronage of the city, and that in a matter of such magnitude 
anti importance, if the city had not sufficient confidence to entrust 
the inquiry to him without stipulating in advance what the fee 
should be, he did not want and would not accept the retainer.
According to his account of the conversation the mayor replied 
that he saw the reasonableness of this, but that he had the Board 
of Control to deal with, and that if the city acquired the properties 
there would Ik- no disposition to look too closely at the bill, but 
that if the transaction did not go through the bill would probably 
be thoroughly examined. The appellant’s allegation is that he 
had stated tin* principles on which lut fixed his charges, and that 
if the mayor thought that was sufficient with which to go to the 
Board of Control, it was all right, but if not he did not want the 
retainer, and that, if the matter was intrusted to him but did not 
go through, he was quite willing that any honest ami capable man, 
for example the mayor himself, should fix the amount. His 
account of the mayor’s reply is that the latter said that he was 
very anxious that tlx- appellant should undertake the inquiry.
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as a satisfactory witness, he told the appellant that he could not 
(Hissihly fix an exact figure, hut that the ap|>ellant must keep his 
costs within what the city was paying to Itoss and Arnold, and 
that he, the mayor, protested against the notion that the charge

HaSC
for the work if completed f' l lie greater than if it wen* not
completed. rile result of this evidence is to shew that the appel- 
lant and the • were not really ad idem as to the terms on
which the apiH-llant was to In- remunerated, and that when the 
ap]N‘llant went on with the investigation as, up to a certain ]M>int. 
he did, he must lie taken to have done so at best on the terms of 
lieing paid on the* footing of a claim to reasonable
remuneration. Hut even on this footing the question remains 
whether he could establish any contract at all for Ids en ployn ent 
against the council.

It ap|fears that on May <i. HM3, ail Act, H-4 (îeo. V. (Ont.), 
e. 125, had been passed enabling the City of Toronto to acquire 
by purchase all the rights end interests of the Toronto Railwax 
Co. in the street railway system, as well as those of all other 
companies and jfersons operating electric or street railways lying 
within the city. By the Public Vtilities Act of the sane year 
(e. 11 Out.) tin* city is said to have been empowered to acquire 
inlrr id in any electrical undertaking in addition. Hut their 
Isirdships air of opinion that even if these statutes conferred 
sufficient powers on the res|»oiidents to enter upon and to carrx 
out the transactions as to which the ap|»ellant was instructed, 
the |savers conferred were |rowers akin to those which, under 
ss. 10, 210 and 258 of the Municipal Act already referred to, 
could only Ik* exercised by the council itself, and by by-law under 
seal duly signed.

Their Isirdsliips are further of opinion, on scrutiny of the 
minutes of the council which have lieen put in evidence, ami of 
the oral testimony, that the tiial Judge and the Court of Ap|xial 
were right in their finding that there was no by-law authorising the 
exercise of any power to employ the appellant. It is true that thr 
appellant set to work, and that this work resulted in his furnishing 
an interim report, which was afterwards printed by direction of the 
council; but that rejsirt was never completed, and the acquisition

1

2

7

609
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of the undertakings in question did not go through. Kven if the 
appellant could Ih1 entitled to claim on a quantum meruit it dors 
not appear that he could have claiin-d an amount approaching 
the sum which lie claims in this action. On this point they nv 
no reason to differ from what was said hv the trial Judge, who 
put a contingent figure for his remuneration at $7,500.

The question which remains is whether the appellant has 
a legal claim to anything at all against the res|iondonts. It is 
argued on his behalf that the contract in the present case was an 
executed contract, and that the principle enunciated by Wightman. 
J., in ('larkc v. The Cuckfield t'nion (1852), 21 L.J.tj.B. 349, 
applies. What that Judge laid down in that ease in 1852 was that 
whenever a corporation is created for particular purposes, which 
involve the necessity foi frequently entering into contracta for 
goods or works essentially necessary for carrying the purjioses 
for which the corporation is created into execution, a demand in 
resjiect of goods or works which have actually lxen supplied to 
and accepted by the corporation and of which they have had the 
full lienefit may lie enforced by action of assumpsit, and the 
corporation will l>e liable, though the contract was by parol only 
and not by deed under seal.

Rut their Ixirdships are of opinion that the case before them 
is outside the principle of law' so laid down. Rutting aside the 
difficulty that it is far from clear that the contract here can 1st 
regarded as fully executed, it is obvious that the Corporation of 
the City of Toronto was not created for the particular purpose 
of acquiring the undertakings to which reference has been made. 
At best it was endowed with special ]lowers, independent of and 
subsequent in date to those which it originally possessed, of 
taking steps to acquire them. Again this Corporation is not the 
creature of charter and as such endowed with capacity by the 
common law, but it is the pure creation of a statute. It may be 
that th * effect of the Interpretation Act of Ontario ( R.S.O.. c. 1, 
s. 27', which gives to every corporation the power to contract, 
makes this ilower a general feature of its statutory equipment. 
Rut the section cannot affect the prohibition imposed by the 
Municipal Act of the exercise of its distinctive ilowers otherwise 
than by by-law under seal. Their Lordships do not desire to

12—48 D.L.R.
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*Mf' be understood as saying that the powers referred to in the context
P C. are to he taken as covering the whole field of the capacity of
John such a corporation to contract. It can hardly have been intended

AY *>v t*,<‘ Legislature that, for example, notepaper cannot he bought
r for daily use except by a special by-law under seal ; it may sell lie

Toronto that the ltower to engage a servant is not a power ejusdem generis
vüwwnt P°wcre with which the Municipal Act is dealing when
Hilda*» it imposes restrictions on their exercise. The language of s. 398, 

which enabl(‘s by-laws to lie made for providing for such minor 
appointments and for the carrying into effect of the council’s own 
by-laws, appears to indicate that the power to make such appoint­
ments is distinguished from the social powers as to which the 
statute imposes restrictive formalities. Hut it is enough to point 
out that the ncwr powers to acquire the undertaking of the Toronto 
Railway Co. and the Kleetrie Light Co., specially added by the 
two statutes of 1913 already referred to, assuming that they were 
sufficiently conferred, as an addition to those already in existence, 
Itelonged to the latter class. If so the judgments in thj House of 
Lords in Young v. The Mayor of Leamington (1883), 8 App. Cas. 
517, shew that the principle of Clarke v. The Cuckfield Union has 
no application, inasmuch as them is an express statutory enactment 
prescribing conditions for the exercise of all powers of this nature.

Tlie decision of the Supreme Court of Canada in Waterotm 
Engine Works Company v. Corjnrration of Palmerston (1892), 
21 Can. S.C.R. 556, was cited at the bar, and their Lordships were 
invited to prefer the dissenting judgment of G Wynne, J., to those 
of the other Judges who took part in that decision. There a 
municipal corporation was given express power under the then 
Ontario Municipal Act to purchase fire apparatus. The Act 
provided that all the powers of the council should lie exercised by 
by-law unless (which was not done by the Act) the exercise of a 
sjiecial power was otherwise expressly authorised or provided for. 
The defendant corporation, contracted with the apjiellants for 
the purchase of a fire engine ami 550 feet of host;. No by-law 
was passed sanctioning the purchase. It was held by a majority 
in the Supreme Court, consisting of Strong, Taschereau ami 
Patterson, JJ., that this contract was not enforceable in the 
absence of a by-law. As the |x>wer to purchase fire apparatus 
was one of the powers expressly conferred by the Act, this appears
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to have been right. (îwynne, J., dissented. He thought that it 
was firmly established that in the ease of an executed contract 
which he held that More him to be, inasmuch as the tire engine 
had been delivered, it was established that the common law rule 
that corporations can only contract urn 1er seal, did not apply. 
He agreed that if a by-law was a statutory requirement the 
iwwibility of contracting informally would be excluded. Rut 
he considered that the provision requiring a by-law contained in 
the then Municipal Act applied only to the governing or legislative 
powers conferred by it, ar 1 not to the ordinary executive capacity 
to enter into contracts, which was an ordinary common law 
incident of a corporation.

Their Lordships see no reason to differ from the view taken 
by the majority of the Judges who decided the case, or to restrict 
the class of powers to which the statutory condition requiring a 
bydaw applied to the class of legislative powers referred to by 
G Wynne, J. Nor do they find any reason to so restrict that 
class in the present case which is governed by the existing Muni­
cipal Act the terms of which have already been quoted.

For the reasons given they agree with the judgments in the 
Courts below, and will humbly advise His Majesty that this appeal 
ought to be dismissed with costs.

Appeal dismissed.

CANADIAN PACIFIC R. Co. v. HERMAN.
Judicial Committee of the Privy Council, The Lord Chancellor. Viscount Haldane,

lAtrd Buckmastcr, Lord Parmoor, Duff. J July 10, 1919.
Appeal ($ VII E—323)—Finding of jury—Evidence to support—Appel­

late Court will not interfere.
Where there was evidence upon which the jury might, if they thought 

proper, reach the conclusion which they «lid reach their I.or<l8hi|i6 will not 
interfere with the decision arrived at by the jury.

[Herman v. Canadian Pacific R. Co., 44 D.L.R. 343, affirmed.]

Appeal by defendant company from the Saskatchewan Court 
of Appeal (1918), 44 D.L.R. 343, in an action by a train conductor 
for damages for personal injuries. Affirmed.

J. A. Allan, K.C. for appellant.
P. M. Anderson, for resi>ondent.
The judgment of the Board was delivered by 
The Lord Chancellor:—In this case the plaintiff, who was 

in the employment of the defendants as a train conductor, brought 
an action to recover damages for personal injuries. The case w-as
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tried at length before a jury and many witnesses were called upon 
both sides. At the conclusion of the evidence the Judge put 
several questions to the jury. The second of those questions 
was in the following terms:—“Were the defendants guilty of 
negligence in placing the switch stand in question where it was 
located? ” The jury answered that question affirmatively. The 
third of the questions was: “If so, was the defendants' negligence 
the direct and immediate cause of the misfortune?” That 
question was also answered affirmatively by the jury.

The question and the only question for their Ixmiships to 
determine is whether or not there was evidence upon which the 
jury might without perversity reach the conclusions which they 
did. Their Ixmiships have listened with close attention to the 
argument of Counsel for appellant and it is sufficient to say upon 
that argument that in the opinion of their Ixmiships there was 
evidence upon which the jury might, if they thought proper, reach 
the conclusion which they did reach, and their Lordships arc not 
prepared to interfere with the decision arrived at by the jury.

Their Lordships will therefore humbly advise His Majesty 
that the appeal lie dismissed with costs.

Appeal dismissed.

VEUILLETTE v. THE KING.

Supreme Court of Canada, Sir ImuIs Davies, C.J., and Idington, Anglin, 
Brodeur and Mignault, JJ. Aj/ril 9, 1919.

Criminal law (§ 1IB—40)—Mixed jury—Proceedings in one language 
OKU Substantial wiono Can. Com, s. 1019 Commnwi bi
JUD< E ON prisoner's EVIDENCE.

A prisoner on trial on an indictment for murder elected to be tried by 
h mixed jury and after the impanelling of such a mixed jury the 
trial proceedings were conducted in the English language and the trial 
Judge summed up the case to the jury in English hut not in French. 
The trial Judge also hod commented uj>on the failure of the prisoner 
(who was a witness on his own behalf) to testify that he had not actually 
committed the murder.

Held, that assuming that the failure of the trial Judge to charge the 
jury in both languages, French and English, brought the case within 
s. ioill of the ('rim. Code as "something not according to law done at 
the trial,” the Court should not interfere In-ing of the opinion that no 
substantial wrong or miscarriage was occasioned thereby; also that the 
prisoner having testified on his own behalf, his evidence was open to 
comment and oliservation by the trial Judge, in addressing the jury, the 
same os that of any other witness.
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Appeal from the judgment of the Court of King’s Bench, 
;t(>!)cal side, Province of Quebec, 28 Que. K.B. 3t>4, affirming the 
judgment of the trial Court, with a jury, at Bryson, District of 
Pontiac.

The accused, api>ellant. was fourni guilty of murder hut he 
prayed for a case to lie reserved for the Court of King’s Bench.

The questions sulimitted in the reserved case stated by the 
trial Judge and the circumstance# of the case are fully stated in 
the judgments now reported. The apj>eal was dismissed.

H\ K. McKeown, K.C., ami A. J. McDonald, for appellant; 
Ernest (lahoury, for respondent.

Davies, C.J.:—I have carefully read and considered the 
reasons for their judgment in this case given by the Judges of the 
Court of King’s Bench and weighed carefully the able argument 
presented at bar by Mr. McKeown on the prisoner's behalf.

The Chief Justice of the Court of King's Bench having dis­
sented from the judgment of the majority of that Court on like 
first and fourth questions reserved, this apix*al comes before us 
and is limited to those1 two questions.

Assuming for the purpose of the argument that the failure of 
the trial Judge to charge the jury in both languages, French ami 
English, brings the case within s. 1019 of the Criminal Code as 
“something not according to law done at tlie trial,” we are by that 
section expressly prohibited from setting aside the conviction or 
<'meeting a new' trial unless in our opinion “some substantial 
wrong or miscarriage” was occasioned thereby.

1 am quite clear in my judgment that under the special facts 
and circumstances of this case no such “sul>stantial wrong or 
miscarriage” was so occasioned at the trial to the prisoner either 
in the fact of the trial Judge not having summed up the case to 
the jury in French nor in the fact of his having commented “upon 
tlie failure of the prisoner'' (who had elected to give evidence) 
“to testify to the effect that lu* had not actually committed the 
murders mentioned in the indictment.”

I would, therefore, dismiss tike appeal.
Idington, J.:—I agree so entirely with the reasoning of 

Cross, J., in his opinion given in tlie Court lx*low that I adopt 
same so far as applicable to that part of the reserved case presented 
for our consideration. 1 only < le sire to add a few words thereto,

« *\
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suggested to my mind by the argument for appellant insisting 
upon everything said in evidence lieing translated and addresses 
repeated in two language's.

I not only dissent from the view expressed by the Chief Justice 
relative to the first question submitted, but also submit with 
great deference that the adoption of such a rule as he suggests in 
such a case as now in question, where everyone concerned assumed, 
throughout a long trial, that the jurors understood the English 
language used, might be fraught with injury to an accused. There 
is no other class of criminal trials which produces such a strain 
upon the minds of those concerned as does a trial for murder. 
There would inevitably result, from a repetition in two language's 
of all that was expressed, a prolongation of the trial tending to 
fatigue and inattention on the part of the jurors and possibly a 
confusion of thought which tiresome reiteration is apt to produce.

The just rights of an innocent man might lie needlessly 
jeopardised in such a case.

The statutory right given an accused and now in question had 
originally a deeper import than the mere right to the use of the 
two languages. The latter right in su I w tance is recognised in the 
due and projier administration of justice wherever and whenever, 
and so far as necessary ; though not carried to the extent that the 

•law7 in question does relative to the selection of a jury.
The right to a jury de medielate linguae is entirely of English 

origin, tracing hack to Edward I., and so clearly formed part and 
parcel of English law that I imagine it was by reason thereof that 
it became law in so many of the United States, until aliolishod 
in all save Kentucky. If, instead of what happened by steps 
needless to dwell upon here, the English law had finally become 
the law of all Canada as result of the Conquest, it would have liecn 
as. of course, jmrt thereof, but tlie final settlement of that vexed 
question carried with it modifications of the French law, of which 
this is one, ami it, no doubt, was intended to protect the accused 
from racial prejudices in the jury panel. To impose upon the 
accused and thus protected the additional risks I have adverted 
to, when and so far as needless, might tend to force him to waive 
his privilege, when standing in need of its exercise, for no other 
reason than that he might desire and need the sympathetic hearing 
of those of his own or like origin to counteract the poesitfle prejudice 
of those of another origin.
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I do not think he should lx* driven to make such a choice. 
At the same tinte 1 must not be understood as implying any 
limitation upon his right to insist, if so advised, upon the two 
languages Iteing UNcd throughout the trial.

If well advised, common sense will generally govern him and 
his counsel in regard to the exercise of any such rights. And the 
Court must always be ready to tecede to his wishes, as I have no 
doubt it did herein.

I cannot imagine that any wrong or miscarriage of justice 
ensued herein by reason of the course pursued at the trial; with 
the concurrence of all concerned.

The case was not one that, so far as we are informed, needed 
anything but the ordinary conversational skill in use of language 
to apprehend what was said.

Cases are conceivable in which terms might lx* used calling 
for more than that degree of skill. Then, of couise, care must 1m* 
taken that each set of jurors fully understands the import of what 
is said.

In eases of trial for murder, where there* is a possible alternative, 
of the crime lx*ing reduced to one of manslaughter, it frequently 
happens that nice distinctions of law need to lie observed and in 
explaining such distinctions it might 1m* well for a Judge charging 
a jury to make such distinctions clearly understood by using lioth 
languages, lest a juror might not understand same when addressed 
in another than his mother tongue, even if he had acquired the 
facility of carrying on an ordinary conversation in another 
language1. But in a murder trial such as this hapi>cncd to lx*, 
where it was inevitably either murder or nothing, all the jurors 
had to understand was the statement of plain ordinary every-dn\ 
facts.

I am of the opinion that the ap|k*al should lx* dismissed.

Anglin, J.:—The. facts of this case sufficiently ap{x*ar in the 
judgments delivered in the Court of King's Bench. The ap]M*aI 
to this Court was confined to two of the four questions submitted 
by the reserved case—the first and the fourth—-on which the Chief 
Justice of Quebec dissented from the majority view in the Court of 
King's Bench adverse to the prisoner.

The first question is as follows:—
Having regard to the facta, that the accused elected to be tried by a 

jury composed of one-half of persona skilled in the French language, and that
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the jury in question wu in fact composed one-half of persons skilled in the 
said French language, was there error of law on the part of the presiding 
Judge, occasioning substantial wrong or miscarriage, in not having summed 
up the vase to the jury in the French language in addition to the summing 
up made in the English language?

On the reserved vast» submitted, it may properly lie assumed 
that the api*-liant was entitled to lie tried by “a jury composed 
for the one-half at least of persons skilled in the language of his 
defence" (in this ease French), that upon arraignment he duly 
«lemanded such a jury (27 & 28 Viet. c. 41, s. 7, sulm. 2), and that 
at least six members of the jury impanelled were “found in the 
judgment of the Court to lx- skilled" in the French language.

1 am inclined to agree with the Chief Justice of Quebec that 
"after the election of the accused for a mixed jury, and after the 
ini|wiu‘lling of such a mixed jury, the case should have been 
conducted in both languages." That, in my opinion, was a right 
of the accused implied by the statute. If not, its object would lie 
purely sentimental and no right mil and substantial in character 
would lie conferred by it. There is not a little in the record to 
indicate tacit consent by tlie accused to the tiial lieing conducted 
entirely in English. The Chief Justice questions the sufficiency 
of this consent although apparently of the view that "the consent 
of the accused expressly obtained and recon led” would have 
justified that course lieing adopted. I find it unnecessary to 
pass upon this aspect of the cast1.

No question is presented as to the effect of the omission to 
translate into French the evidence given in English. The question 
submitted is confined to the failure of the trial Judge to repeat his 
rhnrgc or summing up in French.

Assuming in favour of the up|iellant that the omission to 
rejient. at least in substance, the charge or summing up was error 
in law, it would have constituted "something not according to 
law . . . done at the trial" and would justify setting aside 
the conviction and ordering a new trial only if “in the opinion 
of the Court of Appeul some substantial wrong or miscarriage was 
thereby occasioned on tlie trial." Crim. Code, s. 1019. I cannot 
accede to the contention of counsel for the apjiellant that, because 
the error complained of was one of omission and not of commission, 
it is not within tlie purview of s. 1019. Tlie omission of that 
which should have been done, made that which was done "some-
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thing not according to law." and, therefore, a matter to which the 
section applies. The question submitted properly so assumes.

The stated case informs us that "each and every’ one of the 
jurors stated to the Court at the time of their selection that they 
understood and spoke l>oth languages. When the first witness 
speaking English gave his evidence, the Freneh-N]>cnking jurors 
were asked by the Court if they understood the evidence, and they 
all l-eplied that they did. The Crown prosecutor, in explaining 
the case to the jurors spoke only in English, and Mr. McDonald, 
attorney for the accused, in addressing the jury after the evidence 
had been received, spoke only in English He was followed by 
Mr. Gabourv, Crown prosecutor, who addresstsl the jury in 
English only ami was followed by the presiding Judge who address­
ed the jury in English only. No objection was made by the 
defence ami no request preferred that the charge of the jury be 
repeated in French.” It was also stated at bar that the accused 
himself gave his evidence wholly in English.

Having regard to all these facts, 1 agree with Pelletier, J., that 
the accused suffered no prejudice—that no substantial wrong or 
miscarriage was occasioned on the trial—by the failure of the trial 
Judge to repeat in French his entire summing up or the sulretuncc 
of it.

The affidavits of some jurors tendered by the apjxdlant are, 
in my opinion, inadmissible ami I have not considered them for 
any purpose.

The fourth question reserved is as follows:—
Was there error of law occasioning substantial wrong or miscarriage 

in that the Judge who presided commented upon the failure of the prisoner 
to testify to the effect that he had not actually committed the murders men­
tioned in the indictment?

Although the dissent of the Chief Justice is in tenus confined 
to the first ami fourth questions the nuisons which he tissigns 
rather indicate that he was not entirely satisfied that the third 
question should lie answered in the negative. Perhaps, however, 
broadly construed—ami I so deal with it the fourth question 
may cover the ground of objection which the Chief Justice had 
in mind when he said:—

In his address the Judge said to the jurors that the accused did not 
dare to swear that he did not kill the murdered man. Such a comment, 
in my opinion, is against the spirit of the law. It was not a fair comment 
and it was of a nature to cause a sulwtantial wrong ami miscarriage of justice
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The prisoner having testified on his own liehalf his evidence 
was open to comment and observation by the presiding Judge in 
addrewing the jury as was that of any other witness. Cross, J., 
disposed satisfactorily of this branch of the case. Dealing with 
the third question, he says of the jxu-tion of the charge to which 
the ( 'hief Justice takes exception:—

It is to be olwerved that the jurors were there to hear the evidence and 
that if there were inaccuracies upon the facta in what the Judge said they 
would not constitute misdirection unless it could be said that they had, or 
were likely to liave, some such effect as to lead the jury to tliink that some 
question which they ought to consider was in law excluded from their con­
sideration, or otherwise mislead them as to the law.

Whatever may lx* thought of the trial Judge's charge from 
other points of view, however ojx»n to criticism it may be as a 
departure from the standard of impartiality which Judges entrusted 
with the administration of the criminal law in the English Courts 
have thought it proper to adopt, I cannot find in it any error of 
law such as may pro|x*rly lx* made the subject of a reserved case 
under arts. 1014 et *eq. of the Crim. Code. I entirely agree, 
however, with Pelletier, J.'s observation:—“It is evident that 
the Judge employed vigorous language, to say no more, but there 
was throughout no erroneous direction upon any point of law, 
and I do not believe that that could upset the verdict.”

The appeal, in my opinion, fails.
Brodeur, J. (dissenting):—The appellant Vcuillette was 

found guilty of murder and applied to the Judge who presided 
at his trial to reserve certain questions for the decision of the 
Court of Appeal, and especially that of whether, in a case where 
them wiis a mixes! jury, the Judge should make his charge in both 
languages.

The Judge having refused this application, Veuillette applied 
to the Court of Ap|x*al for leave to appeal from this decision. 
He pnxluced in support of his application the affidavits of four 
French jurymen who declared that they had only an imperfect 
knowledge of English, and one of them named Demers even 
stated:- -“There am many things said during the trial of Veuillette 
and in Judge Weir's charge to the jury which I have not under­
stood.”

The Court of Appeal, upon this evidence, granted leave to 
appeal (Crim. Code, s. 1015).
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Four questions wen- submitted to the Court of Appeal. The 
first is in the following words:—

Having regard to the facts that the accused elected to be tried by a jury 
comiKwed one-half of persons skilled in the French language, and that the 
jury in question was in fact composed one-half of persons skilled in the said 
French language, was there error of law on the part of the presiding Judge, 
occasioning substantial wrong or miscarriage, in not having summed up the 
case to the jury in the French language in addition to the summing up made 
in the English language?

Under the law in force in the Province of Quebec, where such a 
criminal trial takes place, the accused, whether French or English, 
may ask for, at the time of his indictment, a mixed jury 
and then he shall be tried by a jury conqtorted for the onc-half, at least, of the 
liersons . . skilled in the language of the defence (1864, 27-28 Viet., c. 
41, e. 7, sub-s. 2).

Ah we nee by the very text of the Act it is an absolute right for 
tin Englishman or a Frenchman in the Province to 1» tried by six 
at least of his fellow citizens who speak the mother tongue. It is 
not left to the discretion of the Judge to decide whether or not 
this request of the accused for a mixed jury should be granted or 
not. It is an absolute and indisputable right. And from the 
moment that he manifests this desire the Judge is bound to take 
notice of it and to see that the jury is a mixed one.

This legislation is not new. It dates from the early days of 
English domination. In 1764 Governor Murray, in his ordinance 
of Sept. 17. declared that “in all tryals in this Court, all His 
Majesty's subjects in the Colony to Ik* admitted on juries without 
distinction.”

The English-speaking Canadians were very much displeased 
to see that this ordinance put the English and French ui»on the 
same footing, and, in the memorial duted Oct. 16, 1764, they said 
that “persons professing the religion of the Church of Rome 
. . . have been empannelled on Grand and Petty Jurys 
even where two protestants wire parties.” They call to mind this 
profession of the law of Jamc* 111., c. 5, s. 8, w hich declared that 
“no papist . . shall practice the Common Law as a
Chancellor, Clerk, Attorney or Solicitor, etc.,” and they concluded 
by saying:—“We therefore believe that the admitting of persons 
of the Roman religion ... as jurors is an oj>en violation 
of our most sacred Laws and Litiertys and tending to the utter 
subversion of tIn» Protestant religion ami His Majesty's power,
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authority, right and possession of the province to which we 
belong.” (Constitutional Documents, Khortt & Doughty, p. 154).

Their complaints were referred to England, where the officers 
of the Crown decided that catholics might sene as jurymen. 
And in 1766, July 1, a new’ ordinance, intended to dis]x>se of the 
complaint of the English who were liable to lie tried by juries 
entirely French, was signed decreeing that in actions 
between British-born Subjects and Canadians, the Juries are to be com- 
|>oeed of an equal number of each, if it be required by either of the parties. 
(Shortt à Doughty, idem. p. 173.)

The mixed jury was established, and upon the representations 
and the request of English-speaking Canadians. We find the 
principle of this legislation in our Revised Statutes of Lower 
Canada, s. 31 of c. 84. This latter Act having lieen repealed in 
1864, the provision in question wras reproduced in the Act of 1864, 
27-28 Viet., c. 41, s. 7. This latter remains in force.

Now, what is the extent of the right which was conferred on 
persons accused?

It has been claimed that this right only consists in the choice 
of juries and does not carry an obligation for the Court to see that 
all proceedings are conducted in both languages to lie understood 
by the jurymen.

This, in my opinion, would he a very illusory right if, in spite 
of the right which an Englishman would have, for example, to 
choose a mixed jury, the Crown was allowed to hear the witnesses 
in the French language and not to translate their evidence into 
English so that the purjxjrt of their evidence was understood by 
the English jurors. That would constitute a grave denial of 
justice.

It would be equally so as to the Judge’s charge. The latter 
should see that his charge is understood by the whole jury.

It is true that the law is silent as to the manner in which a 
case should be conducted before a mixed jury, but I do not desire 
any letter interpretation of the law than this practice, continually 
followed for more than 150 years, that in the case of a mixed jury 
the evidence of the witnesses is translated into both languages, 
and the Judge’s charge is equally given in or translated into 
English and French.

Governor Murray felt so strongly the necessity for the officers 
who had to do with the administration of justice knowing both
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languages, that, in a report which he made to the Imperial auth­
orities, he complained that “our chief Judge and Att'y-Gen'l arc 
both entirely ignorant of the language of the natives." In fact, 
some months after, the Imperial authorities, without assigning 
their reasons, replaced the Chief Justice and the Att'y-Gen'l. 
(Shortt & Doughty, Constitutional Documents, p. 178.)

But it is said : No protest was made in the present case when 
the Judge omitted to speak in French, the prisoner gave his 
evidence in English, his attorney only spoke in English when he 
made his address to the jury, and further, the French jurors were 
asked if they knew English, and they answered that they did.

All these circumstances can only bear evidence that there was 
formal acquiescence in this illegality. I ask, indeed, if in a trial 
for murder a formal acquiescence would lie sufficient? The 
criminal law requires that, in trials which might involve capital 
punishment, all precautions should be taken in order that the 
rules of procedure may be followed with the greatest rigour. 
(Russell on Crimes, vol. 3, p. 2156.)

We have on record evidence shewing that a certain juryman 
had not sufficient knowledge of English to understand everything 
that was said by the Judge and the witnesses.

We have also on record a fact which does not liear, it is true, 
upon the question that I am about to look into, but which shews 
indeed the importance of having all the evidence well translated. 
One of the witnesses gives his evidence in English, and relates the 
conversation of the accused which was, however, held in French. 
He was asked to repeat in French the exact words of the con­
versation. There is an important variance. It was pointed out 
to the witness and he was compelled to say:—“The way they 
rattle me up is in French and English. I have a little of both and 
all the words are mixed up.”

This evidence is of the greatest importance in the case. We 
see that the English version given by the witness of this con­
versation incriminates the accused even more than the words 
which the latter employed according to this very witness when he 
gave the French version. This French version does not appear 
to have been translated into English to the jury, and we find on 
the record the fact that certain jurymen do not understand French.

All this shews the importance there is in conducting a case in 
both languages, and the danger there is in not doing so.
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To uphold the verdict the defendant relies also upon the fact 
that the defendant's attorney did not speak to the jury in French.

The accused was evidently a very jxx>r young man, without 
family and without protection. He found in his young defender 
a very devoted man who evidently undertook his case without 
hope of receiving any fee, but, as this advocate says himself in 
his factum : “He was a very young member of the Bar, and had 
not then the advantage of the experience which he has since 
acquired, and was let! into the error of following the action of 
the Crown counsel and of the presiding Judge.”

I have come to the conclusion that under the circumstances 
the fact that the Judge not having made his resume in both 
languages constitutes a real wrong to the accused (Crim. ('ode, s. 
1019); and in that I partake of the opinion of the Chief Justice 
of the Province.

The judgment a quo which has answered in the negative the 
question of which I have given the text above, should be reversed. 
The sentence should lie set aside and a new trial should lie had.

The appeal must be upheld with costs.
Mignavlt, J.:—The appellant, who was found guilty of 

murder by a jury in the District of Pontiac, Province of Quebec, 
at the criminal assizes held there in 1918, presided over by Weir, 
J., obtained permission from the Court of Appeal for four questions 
of law to be reserved for the opinion of the said Court. After 
having heard the appellant’s counsel and the counsel appearing 
for the Crown, the Court of Appeal answered in the negative the 
questions submitted ami confirmed the verdict and the sentence 
of death pronounced against the appellant, the Chief Justice 
expressing his dissent as to the answers given to the first and 
fourth questions so reserved, which he would answer in the 
affirmative. This dissent having permitted an appeal before this 
Court, the appellant asks us to set aside the decision of tlie Court 
of Appeal, his appeal t>eing restricted to the questions on the 
subject of which the Chief Justice expressed his dissent. I 
therefore confine myself to these two questions, the first and the 
fourth.

First Question. Having regard to the facts that the accused elected to 
be tried by a jury composed one-half of persons skilled in the French language, 
and that the jury in question was in fact composed one-half of persons skilled 
in the said French language, was there error of law on the part of the presiding
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Judge occasioning substantial wrong or miscarriage, in not having summed 
up the case to the jury in the French language in addition to the summing 
up made in the English language?

The right of having a mixed jury in the Province of Quebec 
was recognized by the law passed by the Parliament of Canada 
in 1864, 27-28 Viet., c. 41, s. 7, sub-s. 2, which reads as follows:— 
“If any prosecuted party, upon l>eing arraigned, demands a 
jury composed, for the one-half, at leasl.of |X‘rsons skilled in the 
language of his defence, if such language lx? English or French, 
he shall Ixî tried by a jury composed, for the one-half, at least, 
of the persons whose names stand first in succession upon the 
Panel, and who, on appearing, and not being lawfully challenged, 
are found in the judgment of the Court to lie skilled in the language 
of the defence.”

This legal provision is in full force, and it has Ixxm decided 
that the abrogation which the Legislature of Quelxx* purported 
to make by the Act, 46 Vict.,c. 16, was outside of the competence 
of such legislature; the criminal law' and the criminal procedure 
being within the exclusive jurisdiction of the Parliament of 
Canada. (The Queen v. Yancey (1899), 8 Que. Q.B. 252.)

In 1873, the Court of Queen’s Bench, composed of Duval, C.J., 
and Drummond, Badglcy, Monk and Taschereau, JJ., decided 
in the case of Reg. v. Chamaillard (1873), 18 L.C.J. 149: “that 
where it is discovered after verdict, in a case of felony, where half 
of the jury were ostensibly sworn as Ixing skilled in the French 
language (Ixing that of the prisoner), that one of such half was 
not skilled in the French language1, the trial and verdict are 
unlawful, null and void, and will be vacated and set aside on a 
reserved case by the Judge in the Court below'.”

In 1897, Wurtele, J., held in the case of The Queen v. Sheehan 
(1897), 6 Que. Q.B. 139, that “when the accused asks in the 
Province of Quebec for a mixed jury, it must be granted as a 
matter of right; the abandonment, by the accused, of the order 
for a mixed jury is not, however, a matter of right, but may lie 
allowed by the Judge.”

I^ater, in the case of The Queen v. Yancey, 8 Que. Q.B. 252, the 
same Judge held that “the words ‘language of the defence,’ in 
subs. 2 of s. 7 of the statute of the Province of Canada, 27-28 
Viet., c. 41, W'hich is still in force in the Province of Quebec,
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moan the language of the prisoner, ami not the language in which 
his defence is to lie conducted. The privilege of the prisoner is 
to claim a jury composed for one-half at least of jurors sjieaking 
or skilled in his language."

Lastly, in 1802. the Court of Appeal, composed of Chief Justice 
Sir Alexandre Lacoste, and Blanche!, Hall, Wurtele and Ouimet, 
JJ., held, m the case of The King v. Long (1902), 5 Can. Cr. Cas. 
493, that “where an English-speaking prisoner in the Province 
of Queliec is represented at his trial by counsel s] leaking the 
French language, and no request is made for a translation of the 
testimony of French-speaking witnesses into English, for the 
lienefit of the prisoner, the failure to so translate as to enable the 
prisoner to personally understand the evidence is not a limitation 
of his right to make ‘full answer ami defence' to the charge, and 
will not invalidate a conviction.”

Wurtele, J., spoke for the Court of Appeal, and we sec that it 
was not a question in that case of a criminal trial proceeding 
before a mixed jury, but of the freely accepted choice of a jury 
comjKJsed entirely of persons of the French tongue. The case 
was not presented under the operation of the Act, 27-28 Viet., 
c. 41, and the opinion of the same Judge in the cases of The Queen 
v. Sheehan, ü Que. Q.B. 139, and The Queen v. Yancey, 8 Que. 
Q.B. 252, shews the distinction lietwecn these cases.

Lastly, 1 ought to mention a Manitoba case, where a mixed 
jury also is had, but in this case it does not appear to have pro­
ceeded liefore a jury so composed. It was there held (Key. v. 
Earl (1894), 10 Man. L.R. 303):—

The fact that one of the jury sworn to try the prisoner did not thoroughly 
understand the English language is no ground, after trial and conviction, for 
holding that there has been a mistrial, or for granting a new trial.

It is too late to challenge a juror after he has been sworn, even if the 
ground for challenge was not known at the time.

Ignorance of the English language would not in this Province be a ground 
of challenge of a juror.

The provisions of s. 746 of The Crim. Code respecting the granting of a 
new trial, when it is imperative, and when discretionary, explained.

Returning now to the provisions of the Act, 27-28 Viet., c. 41, 
it is clear that this provision would lie illusory if, in a trial had 
before a mixed jury, the evidence was not translated from French 
into English and nee versa, and if the address of the Judge presiding 
at the trial was not made, at least as to its essential portions, in



48 DX.R.J Dominion Law Reports. 171

both languages. Such lias always Iwx-n the practice in the 
Province of Quebec, and the counsel for flu* respondent in the; 
present case, Mr. Gaboury, replying to a question I put to him, 
admitted that this practice was also followed in the District of 
Pontiac. I am therefore’ of the opinion that a prisoner who asks 
for a n ixed jury has a right to have the trial proceeded with in 
l>oth languages. French and Knglish. which also includes the 
Judge’s address to the jury.

It is argued that, in the present ease, tin- French jurymen 
stated, when sworn, that they understood Knglish. that when tin- 
first witness gave evidence in Knglish tin- French juryn en, being 
asked by the .bulge, answered that they understood his evidence, 
that tin- prisoner’s counsel had s|>okcn Knglish in his address to 
the jury, and that tin- prisoner h in'self had given his evidence in 
Knglish. from which it is concluded that there was acquiescence 
by the prisoner in the trial proceeding in the English language.

I would much hesitate to conclude from the silence of the 
prisoner, or even from the fact that he gave his evidence in English, 
that he renounced an indubitable right which pertained to him 
of a choice of a mixed jury, that of having his trial proceed in l»oth 
languages. Rut can 1 say that them is in this ease what thv 
question submitted terms “substantial wrong or n ^carriage,” 
without which, under the terms of s. 10I’d of the Giiro. Code, a 
new7 trial cannot be ordered?

Brodeur, J., calls attention to a very important point of the 
case, declarations of the prisoner as to his actions on the day of the 
murder, where- a witness is credited with different words according 
as his expressions arc related in Knglish or in French, which seems 
to indicate that the witness did not take much account of the 
meaning of his expressions w hen he spoke a language other than 
his own.

However, in deciding whether a new trial should la- granted, wre 
aie bound by the formal provision of s. 1019 of the Grim. Code. 
It is not sufficient, indeed, under the woiding of this section “that 
something not according to law was done at the trial,” it is neces­
sary also that “in the opinion of the Court of Appeal, some sub­
stantial wrong or miscarriage was thereby occasioned.”

I am indeed of the opinion that something not according to 
law7 was done at the trial, namely, that the accused had a right to
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ti. ('. address to the jury should, in at least its essential portions, be 

Vkoim.kttk giv<‘“ in or translatiHi into I Kith languages, but, seeing that the 
Critn. (’ode «‘quires, in addition, that I lie of the opinion that 
soil e substantial wrong or miscarriage was thereby occasioned, 
I cannot under all the circumstances of the ease go so far.

1 must, therefore, and not without regret, agree in the decision 
of the Court of Apjieal upon this first question.

Fourth Question. Wan there error of law occasioning substantial wrong 
or miscarriage in that the Judge who presided commented upon the failure 
of the prisoner to testify to the effect that he had not actually committed 
the murders mentioned in the indictment?

1 will answer this question in the negative, for, seeing that the 
prisoner gave his evidence voluntarily, the Judge might make 
comments upon what he said or omitted to say. 1 fully agree 
with what Anglin, J., said as to these comments. 1 am, with 
great respect, brought to believe that they were extravagant, but 
there was not thereby an error of law. lTpon this point, therefore. 
I partake of the opinion of the majority of the Court of Appeal.

I would dismiss the appeal.
Ap/nnl dismissed.

IMP.

P C

GRANT SMITH AND COMPANY AND McDONNELL, Ltd. v. SEATTLE 
CONSTRUCTION AND DRY-DOCK Co.

SEATTLE CONSTRUCTION AND DRY-DOCK Co. v. GRANT SMITH 
AND COMPANY AND McDONNELL, Ltd.

Judicial Committee of the Privy CouncU, Lords liuckmaslcr, Panuoor 
and Wrenbury. July 24, 1919.

Insurance (§ VI C—357)—Dry-dock -Lease ok -Covenant to insure - 
Insurance not obtained because ok method or user- Destruc­
tion—Measure ok compensation—Fraud.

By the terms of the least* of a dry-dock the lessee agreed to use it in its 
construction work on caissons and other similar work ; and also to have 
it insured for the Iwncfit of the lessor in some company or companies 
satisfactory to t he lessor, against both marine and fire risks and to deliver 
it in good condition at the end of the term.

The dry-dock was used in connection with the construction of a break­
water and ocean pier, and such use was largely one of exjieriinent, and 
owing to the method of user no insurance could be obtained although its 
seaworthiness was demonstrated by its weathering a gale while being 
taken to the place where it was to be used. The dock, during the work, 
collapsed and became a total wreck.

It was admitted that the dock was lost past recovery, that the rent 
due under the lease had not been paid and that the insurance had not 
been effected. Their Lordships held that these breaches gave the lessors 
the right to retake possession of the dock and terminate the lease, and the 
institution of proce<*dings with a clause for rent, up to the writ and sub-
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sequent dimiagvs was sufficient evidence of the lesaor s intentions in tliis 
respect, mid flu- lcsaor was justified in bringing the action although 
the term of the lease had not expired.

The substance however to which their Lordshijw looked was a claim 
for the value of sometliing that had been lost in circumstances rendering 
the lessee contractually responsible for its value and this could lie main­
tained.

The covenant to insure “against both marine ami fire risks” was con­
strued to mean against the “hazards of the sea” during the term of the lease 
and not merely against risk in its journeys by sea, but if it had been 
effected it could not have covered a loss inevitable in the circumstances 
due to the unfitness of the structure and entirely dissociated from any 
|ieril by wind or water.

[E. I). Sawmit <t* Co. v. The Western Assee. Co., (1912J AX’. 561; 
Wilson v. Tht “Xantho” (18N7i, 12 App. Cas. 503, applies!; Seattle Con­
struction Co. v. (iront Smith, 14 I).L.K. 90. altirmed: see also 45 D.L.R. 
476.1

Appeal from the British Columbia Court of Appeal, in an 
action for damages for loss of a dry-dock, or for breach of a coven­
ant to repair. Affirmed.

The judgment of the Board was delivered by 
Lord Buck master:—Two appeals are brought in this case: 

the one by the appellants, seeking to leverse the judgment of the 
< ourt of Appeal of Biitish Columbia awarding against them anti 
in favour of the respondents the sum of 844,500. as to 810,000 for 
rent of a dry-dock, anti as to $84,500 as damages for breach of 
contract; the other by the resjxmdents asking to increase the 
amount awarded to the sum of SHô.tKX), thereby restoring the 
judgment of the trial Judge, who decreed that sum in their favour.

The appellants in the principal appeal are contractors in a 
large way of business, and. in May of 1914, they were engaged 
in the construction of a breakwater in the harlwmr of Victoiia, 
B.C., for the Dominion Government. In order to carry out this 
work it was determined to construct the foundation by concrete 
caissons, the dimensions of which, according to the appellants’ 
statement, were to lx* 30 ft. high. 80 ft. long, and 40 ft. wide, the 
weight being 2,300 tons. To place these in position the appellants 
proposed to employ a floating dry-dock on which the caissons 
were to lie built, two at a time, the dry-dock being then submerged 
sufficiently to allow the caissons to float off, when the dry-dock 
would be raised and the operation re-commenced.

The respoiKlents, the Seattle Construction Co., possessed a 
dry-dock which appeared suitable for the operation. It was 325 
ft. long with 100 ft. beam and 14 ft. depth. Upon each side and 
running its full length were walls 10 ft. wide and 30 ft. high, with
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machinery for admitting and excluding the water and o]crating 
the dock. It was made of wood and had been in use since the day 
of its construction in 1893, luiving In-en purchased by the resj)ond- 
ents in July, 1913. Negotiations for the hire of this dock took 
place in April, 1914, between Paterson, the president of the 
respondent company, and the ap|>ellants' manager, bassett. In 
the end, these negotiations resulted in the grant of a lease from the 
respondents to the ap{>ellants of the dry-dock for a period of two 
years at a rental of #15,(KM) per annum, payable monthly in 
advance. The least1 was dated May 20, 1914, and as the whole 
dispute depends upon the measure of the oblig ition thereby 
accepted by the appellants, it is desirable to set out in full the 
relevant clauses. These are clauses numbers 2, 3, 4. 0 and 7.

2. The lessee will take delivery of said dry-dork at the plant of said 
lessor in Seattle. Washington, and for the purjiosc of this lease, the seaworthi - 
ness of said dry-dork, and its fitness for the work contemplated by said 
lessee, are hereby admitted by the lessee.

3. The lessee agrees to have said dry-dock insured for the benefit of said 
lessor in some company or companies satisfactory to the lessor, in the sum of 
not less than $70,000, against both marine and fire risks, and to pay tin 
premiums on such insurance and keep tin* same in full force during the term 
of this lease, or of any extensions thereof.

4. Said dry-dock shall be used by the lessee in its construction work 
on caissons and other similar work, at or near Victoria, B.C. Said dry- 
dock shall not In- used by said lessee, nor shall such use be permitted by it. 
in dry docking for ship repair work or other similar work in competition to 
the business of the lessor or other companies engaged in similar business.

0. The lessee further covenants to re-deliver said dry-dock to said lessor 
at its plant in Seattle, Washington, u|mui the termination of this lease, in as good 
condition as the same was in at the time of its delivery to said lessee here­
under, except for natural wear and tear.

7. In the event said lessee makes default in the payment of said rent, 
or any part thereof, as the same becomes due and payable under the terms 
hereof, or makes default in any of the other covenants or obligations of the 
lessee hereunder, then said lessor shall have the right to retake possession 
of said dry-dock and terminate this lease, but without prejudice to its right 
to recover from said lessee rentals for the entire term, ,-uid all damages sus­
tained by the lessor by such breach or breaches of the covenants of the lessee 
herein.

It was intended to use the dry-dock in the Ksquiiralt harbour, 
part of the harbour of Victoria, but not in the Royal Roads. 
It is stated by the appellants, and not disputed, that this harbout 
is a harbour of particularly quiet water, and wry favourable for 
the work that was contemplated.

Delivery was given of the dock at Seattle, it was successfully
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navig.itcd fiom Seattle to the hurliour; hut the «ontemplated 
insurance was never effected, and without its protection the 
appellants proceeded to use the <l<H'k in connection with their 
operations. For this purpose they built a further structure in 
the form of a gantry on each side of the walls of the dock, and 
placed u|>on this structure a travelling crane. The first two 
«if the caissons were then built one on each side of the dock; owing 
to their weight, theie were signs that tin* Huiliers in the centre 
of the «lock were giving way and rising under the pressure—a 
difficulty which the appellants remedied by placing in the centre 
some 819 tons of gravel. Further difficulties seem also to have 
oeeurreil owing to the sagging «if the transverse struts in the hull. 
But it is unneccsHUiy to consider these matters in detail. On 
Jan. 31, 19I'i. the process of submerging took place under the 
charge of Kennedy—-an expel t opeiator who had worked on the 
d<iek liefoie its tiansfer to the appellants.

This operation apt knits to have liegun successfully, but ended 
in disaster. Foi some mason that it is not easy exa< tlv to define, 
the dock listed as it went down. The upiM min t .vail, which 
was thus: inclined at an angle, broke off. The whole success of 
the operation was destroyed and tin* «lock lost lieyotnl hope of 
recovery.

In these circumstances the resiKimlents, on Sipt. 2. 1915. took 
proceedings to recovci against the appellants the rent due undei 
the lease, an I claiming .$150.000 dumagis for loss of the «lock, or. 
alternatively, 875,000 for bleach of tin* covenant to insure. They 
bastxl their claim laigely u|kmi the alleged ii«‘glig<-nt use by the 
appellants, and they «lid not in terms rely upon the claim for 
i e-deli v«ry of the <l«n*k at tin- eml of the term -an omission no 
ilouht, cxplainetl by the fact that tin* term luul not expired by 
effluxion of time when the proceedings licgan.

The main answ« r of th<* np|M*llniitx was bastsl U|Hiv a charge 
«if frau< I against Paterson. They raid that lu hat I falsely and 
fraudulently repirsenttMl th«- capacity «if the «hwk and the us<* 
tti which it hat I Idrmerly Ikkui put. and further that with a <lis- 
honest purjaisi* lie eon<‘cale<l from them material facts which, in the 
«•ircumstances. it was his duty to «lisdose. This duirge was 
«•xpressly ncgativtsl by the Ju«lg<* who heart 1 tin* evi«lenc<*. and 
stafetl his opinion in these words:
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1 have i o hesitation in saying that Mr. Paterson's statement about Ui<- 
• lock's capacity and the likelihood of her doing the promised work, were the 
honest statement of belief actually entertained by him at the time, and in 
fact strongly adhered to at the trial.

This question was again investigated by the Court of Appeal, 
who supjtorted the finding in this respect of Clen eut, .1.

( îalliher, .1., said:
1 am unable to find fraud. The evidence to establish fraud should be 

clear and convincing, and I cannot say that this is so. 
and with his judgment Martin. .1.. agreed. MeiMiillips, .1., took 
the sail e view. and expressed his conclusion as follow s:-

The ap|x*lkmts laid fraud in the c:isc, and evidence was laid to support 
tills; but it was not found by the trial Judge, and I entirely agree with the 
Judge.

The opinions were not merely an echo of t he judgn cut of 
( ’lenient, .1. They depended uj>on the complete review of the 
evidence ami a careful and now investigation of all the circum­
stances. It would he contrary to the established practice of this 
Hoard a practice based ujam principles designed to secure 
finality in litigation and to promote the ends of justice—to rein­
vestigate a question of this description, when a man has success­
fully defended his honour and character before his own Couits.

The counsel for the appellants fairly recognised this difficulty, 
but sought ty avoid it by asking their Lordships' attention to 
further evidence w hich was not. placed in argument before either 
of the Courts. The concession of the respondents that this 
evidence n ight l>c seen enabled the ap|)cllants to avail themselves 
of its use. Apart from such concession, their Lordships would 
have lieen compiled to reject its admission. The concession, 
though generous in form, was of little value to the appellants in 
substance. The further evidence upon which he relied consisted 
merely of an entry in a l>ook to the effect that an attempt made on 
March 13, 1014, to dock a vessel known as the “A. G. Lindsay" 
had failed. It had been stated at the trial that this record had 
lieen lost, and the appellants asserted that they had only dis­
covered it in the respondents' office after the hearing. Whatever 
weight that assertion might have ixissessed had it been urged 
as a reason for re-hearing, it cannot influence their Lordships" 
mind in determining the value of the evidence which they an' 
called upon to examine. It amounts to nothing lieyond the fact 
that, for a mason unknown, under circumstances unexplained.
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an attempt on a particular day to use the dork for the 
Lindsay” had failed. Such a statement is wholly insufficient 
to cause a review of the charge of fraud. With the failure of this 
charge all complaint as to the stability and utility of the «lock for 
its contemplated purixjse ends, since clause 2 not only negatives 
any suggestion of a warranty of fitness, hut makes the ap|H*llnnts 
themselves admit that it was fit.

The rest of the appellants’ case depends upon the argument 
that, as the term had not expired, the time for re-delivery of the 
doek had not arisen at the date of the writ, and it was therefore 
impossible to claim «lamages for its l«>ss. If the claim of the 
respondents depends merely upon a covenant to «leliver at the 
expiration of the least; by effluxion of tin e this contention ought, 
in their Lordships’ opinion, to prevail.

The statement «)f claim was not and eouhl not have lieen l>ase<l 
upon any breach «>f a covenant so construed, nor could amendment 
remedy this defect. But their Lordships <lo not think that it 
need be so regardent. It is u<lmitt«d that the «lock is lost past 
recovery; it is also established that the apjxllants have not pai«l 
the rent «lia* under the lease, nor have they effected the insiuance 
provided by clause It. These breaches gave the rcsix>n« lents 
the light to retake ixiss«*ssion «if the «lock and terminate tin 
lease; and though no actual attempt to take possession was 
made, the institution of these proceedings, with a claim for rent 
up to the writ and subsequent «lamages, is in itstif sufficient 
evidence of the lessors’ intent ion in this respect,

The appellants hav<; not, indeed, suggested that the lease 
is still on foot; nor, even if it wore possible to (establish that posi­
tion, could it have lieen done without payment of the rent and 
repair of the breach of the broken covenant to insure. So 
rcgardetl, the covenant for re-delivvry has arisen and might 
have lieen properly inclu«l<d in the statement of claim t hough the 
form leaves much to lie desired in this resiioet. The sulistance to 
which their Ixirdships look is. however, a claim for the value of 
something that has Ix-cn lost in circumstances icnttering the 
appellants contractually responsible for its value, ami this can 
lx; maintained. Though McPhillips, J.’s judgment in the < ’ourt 
of Appeal is not, as rejxirted, quite clear iqxm this matter. it 
appears that this was its tru<‘ effect. lf«* says:
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As to the rent, it cannot be allowed for a longer |>eriod t han up to the time 
of the commencement of action, the respondent then electing to have damages 
assessed iis of that date (the action was brought before the expiry of the demise), 
and with this conclusion their Lordships agree.

The judgment of (ïalliher, J., with which the Chief Justice 
agrees, is confined to the question of value and to the construction 
of the covenant to insure, and this can lie better dealt with in 
considering the irvrits of the cross-apjieal.

This cross-Hpi»eal challenges the judgment of the Appeal 
Court on two grounds: the one that the value of the dock, placed 
at $35,400, is insufficient ; and the other tliat the covenant to 
insure was broken, and that its breach resulted in the loss of the 
total $75,000.

Upon the first point all the Judges in the Court of Appeal 
are in agreement as to the value. Their judgments depend upon 
the fact that Paterson, on behalf of the appellants, on May 1, 
1014, made for the pur|x>se of customs an affidavit as to the value, 
stating that to the lx*st of his knowledge and belief the value 
of the floating dry-dock was $34,500. Attempts were made to 
explain that this affidavit wras given for the purpose of customs, 
so that the value would consequently lie only modestly estimated. 
Such arguments naturally found no favour liefore the Court of 
Apjxwl, and cannot prevail before their Lordships.

There remains only the question raised by the respondents 
as to the breach of the covenant to insure. That it is broken is 
common ground. The respondents say, first, that it was imjxissible 
of performance, and secondly, that had it lieen effected, it would 
not have covered the loss.

With regard to the inqioHsibility of its performance, few 
words need lie said. There is no phrase more frequently misused 
than the statement that imjiossibility of jierfonnance excuses 
breach of contract. Without further qualification such a state­
ment is not accurate, and indeed, if it were necessary to express 
the law in a sentence, it would lx* more exact to say that precisely 
the opposite was the real rule. Hut it is unnecessary to examine 
this matter, since no question of impossibility can arise in the 
present case. The appellants did indeed attempt to obtain a 
ixilicy of insurance, and they failed to do so, largely owing to the 
fact that the additional structure which they added to tlx* dock
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caused the insurance company to decline; hut there is nothing to 
shew that higher rates would not have effected the insurance, and 
the covenant contains no limitation to suggest that insurance is 
only to he effected at the current premium.

It is then urged that the policy was only intended to cover 
the risks by voyage from Seattle to Victoria and any other journeys 
by sea which, in the course of their use of the dock, the appellants 
thought fit to make. Their Lordships do not accept this view of 
the covenant. It must l>e read m connection with the subject- 
matter of the lease and the terms in which it is framed. The 
subject-matter of the lease was undoubtedly a dock, which it was 
contemplated by both pallies was to lie used in the Victoria 
harbour, and though it might have been possible that it could 
have been taken elsewhere, yet the terms of the covenant, which 
provide that the insurance shall lie kept on foot throughout the 
whole period of the least», and not merely effected from voyage to 
voyage, in their lordships’ opinion negative the view that it was 
only against risk in its journeyings by sea that the insurance was 
to be taken out. There is no statement in the covenant as to the 
form of policy that is to lie used; it must, therefore, lie assumed 
to be an ordinary policy able to such a structure both in 
course of transit and in course» of use. It was to insure against 
“marine risk," which cannot be better described than as against 
“the hazards of the sea.” If while in dock, either while the 
caissons were being built or while the thick was being submerged, 
owing to any marine risk the dock had lieen lost, this loss the 
policy would have covered; but in truth no such risk or peril 
caused its destruction. The harbour was peculiarly quiet, and it 
is plain that it was no conditions of wind or wave that caused the 
<lock to capsize. It was destroyed because of its own inherent 
unfitness for the use to which it was put—an unfitness which the 
appellants have prevented themselves from raising by reason of 
their own covenant.

It is not desirable to attempt to define too exactly a “marine 
risk” or a “peril of the sea,” but it can at least lie said that it 
is some condition of sea or weather or accident of navigation 
producing a result which but for these conditions would not have 
occurred. To use the words of I>ord Herschell in Wilson v. The 
(hvna'8 of the Cargo per the “Xanlho” (1887). 12 App. Cas. 503, 
at p. 509:—
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I think it clear that the term “perils of the hvu" iIih-8 not cover every 
accident or casualty wliich may happen to the subject-matter of the insurance 
on the sea. It must be a peril “of” the sea. . . . There must be some cas­
ualty, something which could not be foreseen as one of the necessary incidents 
of the adventure.

The words there occurred in a hill of lading, and the claim arose 
with regard to the loss of goods covered by the document. But 
Lord Hcrsvhell jtoints out (p. .*>10) that the phrase has no different 
meaning whether it occurs in the insurance of the ship or of th< 
goods. In [1912] A.C. 501, in the case of E. 1). Sassoon and Co. v. 
The Western Assurance Co., a store of opium was lost in a hulk 
moored in a river by the jiercolation of water through a leak 
caused by the rotten condition of the l>oat. The decay was 
so covered by copper sheathing that, although the vessel was 
properly inspected, it was not and it could not be detected. It 
was held by this Board that the loss was not a loss within the 
phrase “perils of the sea and all other perils." and Lord Mersey, 
in delivering the opinion of the Board, states at p. 593:—

There was no weather, nor any other fortuitous circumstance, contributing 
to the incursion of the water; the water merely gravitated by its own weight 
through the opening in the decayed wood and so damaged the opium. It 
would he an abuse of language to describe this as a loss due to perils of tb<

Their Ixmiships can sec no difference between t lie circumstances 
of this case and the principle there enunciated. It is just as though 
a vessel, unfit to carry the cargo with which she was loaded, 
through her own inherent weakness, and without accident or peril 
of any kind, sank in still water. In such a case recovery under the 
ordinary policy of insurance would lie impossible. An insurance 
against “the perils of the sea or other perils" is not a guarantee 
that a ship will float, and in the same way in the present case had 
such a policy Ixvn effected it would not have covered a loss inevi­
table in the circumstances due to the unfitness of the structure, 
and entirely dissociated from any l>eril by wind or water. Tin- 
measure of the damage for breach of the covenant, therefore, is 
purely nominal and the cross-apj>eul must fail.

Am, therefore, both the ap|x»llants and the respondents have 
failed in their independent appeals, their Ixmiships will humbly 
advise His Majesty that both should lx* dismissed, and that no 
costs should l>e granted in either ease.

Appeals dismissed.
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Re THE EDMONTON HIDE AND FUR Co.
Alberta Supreme Court, }Valsh, J. July 25, 1919.

Statutes ( $ II B—111)—Penal statute—Interpretation—Sutler 
reading—Game Act, Alta. (11)07, 7 Edw. VII. c. 14.)

The power given to a Justice of the Peace to declare a forfeiture 
under s. 34 of the Game Act, 11)07, 7 Edw. VII. Alta. c. 14) and 
amendments thereto is, by a strict reading of the Act, limited to 
"game,” and under the interpretation given to that word by sub-sec.
1 of s. 2 of the Act “beaver” are not. game. The Court will not read 
additional words into a statute for the purpose of extending a penal

Motion to quash an order of a Justice of the Peace purport­
ing to net under the Game Act, Alta., and adjudging certain 
beaver pelts to be forfeited to His Majesty. Order quashed.

//. li. Milner, for the motion.
J. M. Macdonald, K.V., for the Attorney-General.
Walsh, J. :—A Justice of the Peace purporting to act under 

s. 34, c. 14 of the Game Act, 7 Edw. VII., 1907 (Alta.) has 
adjudged to be forfeited to His Majesty for sale 28 beaver pelts 
which he found to be in the unlawful possession of the above 
named company. The company moves to quash this order. Only 
one of the grounds upon which it is attacked has as yet been 
argued, and that is that the provisions of s. 34 under which the 
Justice assumed to act do not apply to the pell of a fur-bearing 
animal.

The section reads as follows:
Any guurdiun who bus reasonable grounds to believe that an offence 

has been committed under this Act may wise any game, fur-bearing animal 
or pelt thereof in res|»eet of which lie believes such offence has been com­
mitted, and take the same before a Justice of the Peace, who shall notify 
the person in whose custody the game was found to appear Ik-fore him at 
a certain time and establish the rightfulness of his possession of such game, 
and in the event of his failure to do so. the justice may declare such game 
forfeited, and it shall themqmn. except as hereinafter provided, Is- the 
property of such guardian :

Provided always that if in the opinion of the Justice such game is 
imperishable and exceeds in value the sum of #25, it shall be forfeited to 
His Majesty to be sold or otherwise disposed of as the Minister may 
direct; and the proceeds of any such sale shall be forthwith transmitted 
to the Provincial Treasurer to form part of the general revenue fund.

The section, as originally framed, referred only to game. By 
amendments made in the second wwsion of 1910 and in 1915 the 
words “fur-bearing animal or pelt thereof” were inucrted where 
they now appear, after the word “game." These words, how­
ever, were not repeated after the word “game” in any one of the
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other four places in which it is used throughout the section. As 
a result the power thereby given to the Justice to declare a 
forfeiture- is limited by its strict reading to game, and under 
the interpretation given to that word by subs. 1 of s. 2 of the 
Act beaver are not garni1. They are fur-bearing under
subs. 4 of s. 2. Thus reading the section there was unquestion­
ably no power in the Justice to order this forfeiture and sale.

It is said, however, that as by the amendment thus made 
tho intention of the Legislature to extend all of the provisions 
of s. 34 to fur-bearing animals and their pelts is so clear I 
should not nullify it by reading the section as it is printed, but 
that I should read into it after the word “game” wherever it 
subsequently appears or as often as may lie necessary the wo ids 
“fur-bearing animal or pelt thereof,” and thus give effect to the 
manifest design that the Legislature had in view in so amending 
it. There is an abundance of precedent for the proposition that 
when the purpose of an enactment is plain a construction may 
lie put upon it which, to Maxwell, “modifies the meaning
of the words and even the structure of the sentence.” IX. of 
the 5th ed. of Maxwell gives many instances in which words haw 
been read into or out of statutes or given other than their ordin­
ary meaning to make sense of the statute or to give effect to the 
obvious intention of Parliament in enacting it. In addition to 
the cases there cited reference may lie Her v. Vast »/ ( 1905)

2 K.B. 748. and Hex v. K Uriel f/t (1909), 2 K.B. 24. This, however, 
is a penal statute and a different rule prevails in dealing with 
such matters in such a statute. In li road I wad v. Holdsworlh 
(1877), 2 Kx. Div. 321, the Court said, at p. 323: “It seems to 
me that the legislation on this point is imperfect, and that this 
is a casus omissus, which we cannot supply in an enactment 
creating an offence.” In Cot. v. La turn me (1853). 1 El. & HI 
516, 118 K.R. 529. 22 L.J.Q.B. 140, Lord Campbell, C.J., at 141. 
said: “1 cannot doubt what the intention of the Legislature was 
in passing this clause, but that intention has not been carried 
into (-fifret by the language used. We must say quad roluil non 
dixit. To subject a party to a penalty there must be words 'suf­
ficient to meet his case.” Coleridge, J.. said at p. 142: “The only 
mode of reading the clause so as to support the plaintiff's view is
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to insert another nominative case into the sentence. 1 never knew ALTA, 
of this being done for the purpose of bringing a party within a s. (' 
penal clause.” And Crompton, J., said: “1 quite agree us to the 
intention of the Legislature, but it would never do to insert Tin. 
words for the purpose of extending u penal clause.” In ^jino' 
Thomas v. St, ph, nson (18.1:1), 2 El. & Bl. 108, 118 E.R. 709, p.
258, it was held that an Act which authorized inspectors to, WuMi.Jexamine weights, measures and scales, ami it it appeared, 
upon examination, that “the said weights or measures” were 
light or unjust to seize them did not authorize a seizure of seule*.
In Uadirhm v. Lontjridy< (1859), 29 L.J.M.C. 65, Cockbum,
C.J.. met the suggestion that he should read into a penal statute 
some words which were necessary to supply an obvious omission 
with the terse remark: “We capnot take upon ourselves the 
office of the Legislature. . . We cannot do so; it is a matter for 
the Legislature."

1 must, for tin- same reason, decline tin- invitation extended 
to me to amend this section. The amendment has lieen twice 
before the L< . when it was tirât introduced in 1910
ami when it was amended in 1915. One would have thought 
that if a mistake was really in the first instance it would
have been discovered and remedied on the second occasion, and 
this lends some strength to the view that it is really not a mis­
take at all but that the section as it stands represents the 
deliberate intention of the Legislature. My own view is that the 
failure to repeat these, amending words throughout the section 
was due to an oversight on the part of the draftsman, but 1 may 
be mistaken in this, for the section as it reads is not futile, as 
it authorizes a guardian to seize ami take " a Justice any 
fur-bearing animal and any pelt thereof with respect to which 
he has reasonable grounds for suspecting that an offence has 
been committed, and that may be the extent of the power the 
Legislature intended to confer. However that may be, I have 
a decided reluctance to usurp the functions of the Legislature 
especially in dealing with a penal statute, and so I decline to 
give this section the extended application of it which the Crown 
asks me to.

The order will be quashed, but without costs, and the Justice 
will have the usual protection. Mot urn quashed.
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VAN. The TUG “JESSIE MAC” e. The TUG “SEA LION.”
i.'x ( • h'.ix-tu qm r Court of Canada, British Columbia Admiralty District, Martin, 

LJ., in A dm. March S, 1919.

t ollision ($ 1—3)—Act of Goo—Responsibility—Burden of pboof— 
Inevitable accident—Definition of—Negligence—Costs—Rule 
132, Admiralty Practice.

Held, 1. That whore the action of tide and currents is so contrary 
to experience, that it could not be reasonably anticipated or foreseen 
it is to be regarded us an “Act of God,” and collision due to such is 
an “inevitable accident.”

2. That “inevitable accident” is that which the party charged with 
damage could not possibly prevent by the exercise of all reasonable 
precautions which ordinary skill and prudence could suggest.

3. That where “inevitable accident” is pleaded the onus is prim­
arily on the plaintilf to shew that blame does attach to the vessel 
proceeded against, and a prima facie case in this behalf must Iw estab­
lished.

4. That, on an action being dismissed on the ground that the dam­
age was due to inevitable accident, costs will follow the general rule, 
unless special circumstances exist requiring a departure therefrom.

The “Marpesirt” (1872), L.R. 4 P.C. 212, referred to.

statement. This was an action for damage done to the tug “Jessie Mac” 
alleged to be owing to defendant tug having given her a foul 
berth in consequence of which she was forced upon the rock and 
suffered damage.

IIumc B. Hobimon, for the plaintiffs.
E. P. Davis, K.C., and James II. Lawson, for defendants.

Martin,L.JA. Martin, L.J.A.:—It appears, briefly, that owing to a strong 
westerly wind with resulting heavy swells, a number of tugs 
about ten in all, with their tows of booms of logs were forced 
to take shelter in Trail Bay under the lee of Trail Island off 
Sochelt, at various times between March 30 and April 1, 1918, 
inclusive, which small bay, it is common ground, is the customary 
and proper place in that locality to seek refuge in, though it is 
only of a limited area of safety and unsafe in easterly winds 
with the exception, probabl)*, of the inside shore position between 
the southwest point of the island and a well-known rock, which 
was taken by the plaintiff tug upon its arriving first in the bay, 
which position is sheltered, to a considerable extent at least, from 
all winds.

After it had made fast its boom of 9 swifters to the shore 
by three wire ropes, it took up its position outside its boom, 
attached thereto by two lines, and later three other small tugs 
of a similar size, with Ixioms, arrived at various times and took 
up outside positions in like manner, viz., the “Chieftain,” the
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"Stormer” and the* “Vulcan"’ which last had a d<uible boom 
and lay outside of it like the others.

This was the position when the “Sea Lion” a much larger 
tug, came in with a large triple boom on the early morning of 
March 31, ami anchored at a spot about 1,000 feet from the rock 
which it is clear is the best and safest position for herself for a 
large tug to take, and up till the afternoon of the next day she 
lay with her boom out to sea towards the vast and away from 
the “Jessie Mae" under the westerly wind, and I have no doubt 
that it was not considered an unsafe position by the masters of 
the other tugs, otherwise they would have warned the master of 
the “Sea Lion" as the master and pilot of the “British Trident” 
did in the “Woburn Abbey” ease (1869), 38 L.J. Adm. 28, 
though this failure is. of course, not at all conclusive. But that 
afternoon, with the tide flooding and the wind dying down, the 

Sea Lion’s" boom swung round to the southwest till the end 
of it touched the shore inside the point which protected the 
"Jessie Mac” and lay there in a position of no danger on a rising 
tide, with the expectation that at the change of the tide it would 
lloat off with the ebb in the usual way. But, contrary to < xpu ta­
lion, and alt experience in the ease of a westerly wind, the tide 
continued to set in towards the shore after the ebb, and at 9.30 
the “Sea Lion’s" anchor begun to drag, which put her in a posi­
tion of danger to herself and her boom, which, if it were not 
got off the shore, would be broken up by a change of wind to 
the east, and, therefore, she raised her anchor and. heading to 
the north of vast, started to tow the boom off the shore, using 
the shore end of the boom (which being a triple one. was very 
stiff and would bend inappreciably) as a fulcrum in so doing.

This manoeuvre was, I am satisfied on the evidence, the most 
proper one to take in the circumstances, and if nothing had 
happened it would, it is clear, have been successfully carried out 
without any damage to the adjacent small tugs fastened to the 
shore. But in the course of it the inmost triple boom, which 
was made up of 2 sections of 9 and 6 swifter», broke its fasten­
ings^ leaving the inner section of 6 ashore, while the outer swung 
round and fouled the head of the “f’hieftain’s” boom, which in 
turn caused two of the 3 wire shore ropes of the “Jessie Mac”
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boom, or its chain or gear, were not owned by the “Sea Lion”
.. nor had k!h* made up the boom, but win* simply towing it.

The defences set up aiv that the anehorage taken up by the 
“Sea Lion” was not a foul one; that there was no negligence 
because the extraordinary inset of the ebb tide in a westerly 
wind could not have been foreseen, and that the breaking of th.- 
boom gear was an inevitable accident.

As to the first and second. I am of opinion that, having 
regard to the circumstances, the anchorage was not a foul one 
and the. “Sea Lion” was entitled to take it. Though her boom 
could, in a straight line, reach those fastened to the shore, yet 
it was prevented from so doing in the inevitable course of swing 
mg round with the tide, by the point, in ordinary circumstances, 
and I am unable to find that her master failed to take an\ 
reasonable precaution which ordinary skill and prudence could 
suggest, founded on his intimate knowledge of the locality. He 
was entitled to rely upon the ordinary action of the tide and 
current. Tin “Ulumddu" (1883), 8 App. <'as. .">49, and as 
their Lordships of the Privy t’ouncil said in that case he “had 
no reason to anticipate” that the ordinary risk had been in 
creased. This is not like the well-known case of The “City of 
Peking** (1888). 14 App. (’as. 40, wherein their Lordships held 
that the master should have kept in mind the “undoubted fact” 
known to mariners and to him. “that in certain states of the 
weather” the tide at Kowloon is “deflected out of its ordinary 
course,” and “a cautious mariner, is, therefore, bound always 
to keep in view the possibility of these currents being met 
with. In the case at Bar, on the contrary, such a current as 
caused the boom to stay in-shore instead of floating off-shore, was 
unknown to anyone. See also Lack v. Seward (1829), 4 C. &
P. 10(>.

On the question of foul anchorage I have this observation to 
make, that in certain circumstance's where the question of safety 
to a ship, including her tow, is involved she is justified in taking
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that degree of risk which the circumstances may justify. < <■.. 
the rigour of the elements may impose a common risk upon all 
who seek refuge in a common harbor—and constitute “a cause 
which (a ship) could not resist”: The “Innisfaü’9 (1876), 3 
Asp. M.< '. 337 : The “ William Lindsay" (1873), L.R. 5 1*3 '. 338 ; 
Tin “Maggie . ' ong” v. The “Blue Hell*’ (1800). 14 L.T. 
340. and sec Tin “Annoi Lyle” (1880). 0 Asp. M3'. 50. on the 
point of only one course open for safety. And in weighing these 
circumstances there must be considered the facts that tugs with 
tows of booms are of an unwieldy nature and the booms are 
easily broken up by rough water and they cannot face a state of 
weather which would present no damage to ordinary vessels ; 
and in a haven require a considerable amount of space for a clear 
anchorage may not be available in time of danger when
many vessels are forced to resort to it for as much shelter as 
may be possible, in which.circumstances it comes down to a ques­
tion of good seamanship, Hailey v. Cates (1904). 11 B.C.R. 
02. 35 Can. S.C.R. 293. As to the handling of a tug with scow 
in a channel, see The “Charmer’' v. The “Bermuda’’ (1910). 
15 B.C.R. 506; The King v. The “Despatch’’ (1936). 28 D.L.R. 
42. 16 Can. Ex. 319. 22 B.C.R. 496. and of Paterson Timber Co. 
v. The “British Columbia’’ (1913). 11 D.L.R. 92. 16 Can. Ex. 
305. 18 B.C.R. 86.

If. therefore, the anchorage was not. and 1 so hold, a foul 
one, then the ease resolves itself into one of inevitable accident, 
and the onus is primarily upon the plaintiff when the defence 
is set up—The “ Marpesia,” L.R. 4 P.C. 212 ; and it is beyond 
question here that the damage was primarily caused by inevitable 
accident, which means, as their Lordships of the Privy Council 
therein say at p. 220. that : *

‘‘We have to satisfy ourselves that something was done or 
omitted to be done, which a person exercising ordinary care, 
caution and maritime skill, in the circumstances, either would 
not h«ave done or would not have left undone, as the case may 
be. ”
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This definition was adopted by the Court of Appeal in The 
“Merchant Prince,’’ [1892] P. 179, and The “Schwan” v. “The 
Alba-no,’’ [1892] P. 419.
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Now it was not even alleged that the breaking of the boom 
fastenings could be attributed to any want of care on the pail 
of the defendant, and more than was the east1 in the breaking of 
the mooring band or the jamming of the windlass in the 
**William Lindsay,” supra, and therefore it follows that the 
action cannot be sustained and must be dismissed.

It is not, therefore, strictly necessary to consider the counter 
charges of negligence brought against the plaintiff for tieing up 
four booms together with their tugs inside except the “Vulcan” 
but it obviously is an act which might require justification in 
certain circumstances, though here the damage was done by 
fouling the second boom, the “ Chieftain’s. ”

But I think it proper to remark upon the strange fact that 
there is no evidence shewing exactly how the “Jessie Mac” got 
aground ; no person off her was called to explain it ; her master 
did not know as he was out working on the end of the fouled 
boom, trying to free it, and the mate was not accounted for; her 
master did not know where the mate was, according to his state­
ment to the master of the “Sea Lion” and so far as the evi­
dence shews, no watch was kept on her and no efforts made to 
take the necessary precautions to protect her after the danger 
from the fouled boom became apparent. This is a very unsatis­
factory state of affairs and might seriously prejudice the plain­
tiff’s right to recover in any event. See The “Kepler” (1875), 
2 P.D. 40; The “Scotia” (1890), 6 Asp. M.C. 541; The 
“Hornet,” 118921 P. 361.

With respect to the costs, I shall allow them to be spoken 
to in the light of the practice respecting the same in cases of 
inevitable accident as set out in the “ Marpesia,” supra, wherein 
it is laid down at p. 221 :

“Their Lordships, therefore, conceive that the general rule 
of the Court of Admiralty is in these cases to make no order 
as to costs, and that in order to justify an exception to that rule 
it must be shewn that the action was brought unreasonably and 
without sufficient prima facie grounds.”

See also The “InnisfaU,” 3 Asp. M.C. 337. How far this 
practice may be affected, if at all, by the later decisions in Eng­
land under the Judicature Act, as noticed in Williams and 
Bruce’s Adm. Prac. (1902), 95. I shall then consider.
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The question of costs was subsequently disposed of after 
argument in a judgment handed down by Martin, L.J.A.. which 
is as follows :—

May 8, 1919. Martin, L.J.A., delivered further judgment:—
In 1889 it was decided by the Court of Appeal in “The 

Monkseaton” (1889), 14 P.D. 51, that, as under the Judicature 
Act the Court of Admiralty had become a division of the High 
Court of Justice, there should be a uniform practice in all the 
divisions of the Court on the subject of costs, and, therefore, the 
existing general rule, that in the absence of special circumstances 
costs follow the event, should be extended to cover cases of 
inevitable accident, w'here no special circumstances required a 
departure from said rule.

It is submitted by defendant’s counsel, that such being the 
case the rule was introduced into this Court in common with 
other Colonial Courts of Admiralty by s. 2 of the Colonial Courts 
of Admiralty Act, 1890 Imp., passed on July 25, 1890, wherein 
it is enacted that: “The jurisdiction of a Colonial Court of 
Admiralty shall, subject to the provisions o fthis Act, be over the 
like places, persons, matters and things, as the Admiralty juris­
diction of the High Court in England and the Colonial Court 
of Admiralty may exercise such jurisdiction in like manner and 
to as full an extent as the High Court in England and shall have 
the same regard as that Court to international law and the 
comity of nations.”

Such submission would therefore appear to be correct and 
furthermore there is the general rule No. 132 of this Court 
promulgated and approved under s. 25 of the Canada Admir­
alty Act, c. 29 of 54-5 Viet., brought into force on Oct. 2, 1891, 
as follows: “In general costs shall follow the result; but the 
Judge may in any case make such order as to the costs as to 
him shall seem fit.”

In my opinion, therefore, the rule as to coats is the same in 
this Court as it is in the Admiralty division of the High Court 
in England, and so that ?osts here should follow7 the general rule 
lmcause there are no special circumstances requiring a depart­
ure therefrom as 1 held, e.g., there were in McArthur v. The 
“Johnson” (1913), 9 D.L.R. 568. 14 (’an. Ex. 321, and as was 
held in England in The “Bntavier" (1889), 15 P.D. 37.

Action dismissed with costs.
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WHIMBEY v. WHIMBEY.

Ontario Supreme Court, Au/xllaic Division, Magee ami Hodgins, JJ.A., 
Middleton, j.. and Ferguson, J.A. March 14, 1919.

Alimony (§ V—20)—Action for—Adultery unsuccessfully fleaded
AS DEFENCE—Not A GROUND FOR GRANTING.

Pleading adultery of the wife as an answer to an action for alimony, 
and attempting unsuccessfully to support this plea by evidence does not 
in itself constitute a ground fur awarding alimony.

[Russell v. llussell, |1M)7] A.C. 396. followed ; Lovell v. Lovell (190G\ 
13 O.L.lt. 569, distinguishetl.)

Appeal by the plaintiff and cross-appeal by the defendant 
from the judgment of Meredith, C.J.C.P., at the second trial 
of an action for alimony, in favour of the plaintiff for the recovery 
of alimony at the rate of $15 a month from the date of the trial.

At the first trial, Riddell, J., gave judgment for the plaintiff. 
Upon the defendant’s appeal, a new trial was ordered: Whimbey 
v. Whimbey (1918), 14 O.W.N. 128.

The plaintiff apiiealed from the judgment of Meredith, 
CJ.C.P., u|>on the ground that the allowance was inadequate, 
and that alimony should run from the date of the issue of thawrit 
of summons: and the defendant appealed upon the ground that, 
upon the facts disclosed, the plaintiff was not entitled to alimony 
at all.

T. U Lennox, K.C., and C. IV. 1‘laxlon, for the plaintiff. 
Gideon Grant, for the defendant
Middleton, J.:—Appeal and cross-appeal from the judgment 

of the Chief Justice of the Common Pleas, pronounced at the 
trial on the 12th November, 1918. The action is for alimony.

By the judgment the plaintiff is awarded alimony at the rate 
of $15 per month from the date of the trial. The plaintiff appeals 
upon the ground that the allowance is inadequate, and that the 
alimony should be directed to run from the date of the writ. The 
defendant’s appeal is upon the ground that, u|x>n the facts dis­
closed, the plaintiff is not entitled to succeed at all.

The defendant by his defence charged the plaintiff with 
adultery. The trial Judge has found that this has not been 
proved. At the same time he finds that the making of this 
unfounded charge against the plaintiff in the action is the sole 
ground entitling her to alimony:—

“If the defendant had not taken the position which he has 
taken in this action, 1 should have considered the case one in
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which separate maintenance would not lie allowed to the plaintiff 
by this Court. I should have deemed it a ease in which it was the 
duty of the woman to return and live with her husband, he under­
taking, and living up to that undertaking, to treat her in all 
things as a husband should treat his wife. But for what has 
taken place in this action, I could see no reason why these parties 
might not live out the little span of their lives that is left in com­
fort and very much better than either can separate and apart 
from the other. That is assuming the woman to be a decent 
woman. But I cannot think that any Court should require a 
woman to return and live with a husband who has in open Court 
and in the most public manner possible to him charged her not 
only with infidelity to him but with being nothing better than a 
strumpet. If what he says is true, she has no claim against him ; 
and, if it is not true, he has no right to compel her to live with 
him again, although he may be willing to take her back and to 
live with a woman that he has spoken of under oath in the manner 
in which he has spoken of the plaintiff."

The contentions advanced on the part of the defendant are 
two: first, that upon the evidence adultery was abundantly 
proved; second, that the making of an unsuccessful attempt to 
establish adultery, as an answer to a claim for alimony, is not in 
itself a ground for granting alimony; at any rate unless it is shewn 
that the plaintiff’s health is thereby jeopardised.

Dealing first with this second contention—Russell v. Russell, 
(1897] A.C. 395, constitutes a landmark. It was there held that 
a false charge of having committed an unnatural criminal offence, 
made and persisted in without belief in its truth and published to 
the world, was not in itself sufficient cruelty to justify a decree 
for judicial separation.

The legal situation is admirably summarised by the learned 
Judge whose opinion is now under review, in the case of Lovell v. 
Lovell. (1906), 130.L.R.569, at p. 579: "The plaintiff has no good 
ground of action unless her husband has been guilty of what the 
law considers ‘cruelty’ towards her. And, according to the 
source from which all inspiration upon the question of cruelty is 
almost invariably derived, ‘the causes must be grave and weighty 
and such as to shew an absolute impossibility that the duties of 
the married life can he discharged;' and, ‘in the older cases of
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this sort which 1 have had an opportunity of looking into I have 
observed that the danger of life, limb, or health is usually inserted 
as the ground upon which the Court has proceeded to a separation ; 
this doctrine has been repeatedly applied by the Court in the cases 
that have been cited; the Court has never been driven off this 
ground, and I have heard no one case cited in which the Court has 
granted a divorce without proof of reasonable apprehension of 
bodily hurt.’ Attempts to drive the Court off that ground have 
been made, the last in the Russell case, which has authoratively 
and firmly settled the law that the question, what is cruelty, is not 
answered by an answer to the question, has the conduct complained 
of been such as to make continued cohabitation impossible, but is 
answered by an answer to the question, has the conduct complained 
of been such as to cause danger, or reasonable apprehension of 
danger, to life, limb, or health; and which therefore includes 
impossibility of cohabitation. Can it reasonably lie said that 
there was any real danger to life or health in this case?”

Although this is found in a dissenting judgment, the statement 
of the law docs not differ from that of the majority of the Court. 
The majority adopt the view that relief will be granted to a wife 
in the absence of personal violence where the conduct is of such 
a kind as to undermine health. "The present case ... re­
solves itself into a question on the facts whether the plaintiff has 
shewn that the defendant has subjected her to treatment likely to 
produce, and which did produce, physical illness and mental 
distress of a nature calculated to permanently affect her bodily 
health and endanger her reason, and that there is a reasonable 
apprehension that the same state of things would continue:" 
per Moss, C.J.O., at p. 571.

In the view of the majority, this question in that case was 
resolved in the affirmative. In the view of the minority, the wife’s 
neurotic condition was not shewn to tie real or permanent or a 
serious menace to her health and happiness.

This case has gone farther in favour of the wife than any other 
case since Russell v. Russell, but it falls far short of establishing 
the proposition that pleading adultery as an answer to an action 
for alimony, and attempting unsuccessfully to support this plea 
by evidence, in itself constitutes a ground for alimony.

In the present case no endeavour whatever was made to shew
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that the defendant's conduit in this respect in any way allected 
the plaintiff's health. There was an unsuccessful endeavour to 
establish by the evidence of the woman herself, uncorroborated 
by any medical testimony, that other conduct had interfered with 
her well-lieing.

The plaintiff was "18 years old w hen she married the defendant 
in 1910. He was then (10. The defendant advertised for a wife, 
and the plaintiff applied for the jiosition.

Although she knew that the defendant was suspicious of one 
Aldereon, a former friend of hers, site had Alderson stay all night 
with her alone in the house. She falsely stated and swore to the 
statement that her son by her former marriage was with her in the 
house on this occasion. A letter is produced written by her some 
time previously to another man devoid of delicacy and most 
suggestive in its terms. This letter she at lirst denied and then 
admitted and explained.

Manifestly the plaintiff is not a woman whose health is at all 
likely to be affected by the proceedings in this action. She has 
not said so, nor do 1 understand the learned trial Judge so to find.

In this view of the case the action fails and should lie dismissed. 
It is, for this reason, unnecessary to deal with the other questions 
raised, and 1 do not desire to lie taken as in any way concurring 
with the finding of fact that the adultery has not been adequately 
proved by the admissions of the plaintiff and lier w itness Alderson. 
quite apart from the defendant’s testimony.

Magee, J.A.:—I agree.
Hodoins, J.A.:—I agree. I express no opinion us to whether 

adultery was proved.
Ferguson, J.A.:—It is, I tliink, well established by authority 

that a false charge of having committed adultery made by a 
husband against a wife is not without more sufficient to 
support a claim that the husband has been guilty of legal cruelty: 
Lovell v. Lovell, 13 O.L.H. 569; Russell v. Russell, 11897] AX'. 395. 
Had it 1 jen shewn that such a charge had had the effect of im­
pairing the health of the plaintiff, or was likely to endanger her 
health, we might, on the authority of Jeapes v. Jcapes (1903), 
89 L.T.R. 74, find legal cruelty, but the circumstances of this 
case do not permit of any such finding—the plaintiff has failed to
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make out the other charges, and it is not necessary to deal with 
the truth or falsity of the charge of adultery. 1 would allow the 
ap|ieal.

Defendant’> appeal allowed

Ex parte JOHN FOGAN.

\rw Hninauyivk /Supreme Court, Raven, C.J. May It, mitt 
( >UBT# MARTIAL ( $1—1)—DISTRICT COI BIS MARTI AI.—I XTKBFKBKXCK OP

civil l'oral—Civil bkhits aitected.
A civil Court will interfere only where the right* affected by the 

judgment of a district court martial of a person in military servie*» 
are civil rights and the Court is acting without jurisdiction. *

Application for a writ of habeas corpus and a writ of 
certiorari in aid to bring up the proceedings of a district court 
martial and the conviction of the applicant with a view to hav­
ing the same set aside. Refused.

/>. Mt/Uin, K.U., in support of application.
Fred 11. Taylor, K.C., contra.
His Honor the Chief Justice, having taken time to consider, 

delivered judgment as follows:
Hazen, C.J.:—The applicant is a resident of New Brunswick 

who enlisted in the Canadian Expeditionary Forces and served 
overseas, and was at the time of his trial by court martial, sta­
tioned at Fredericton. He was an acting lance-corporal and a 
member of the military police force. His conduct sheet shews that 
when overseas he had been invalided to England, wounded in 
September, 1918 : that he had been twice found guilty of drunk 
en ness, the last occasion living on August 1, 1918. when he was 
given 14 days' imprisonment. The offence does not seem, how 
ever, to have been regarded as a very serious one by his com - 
manding officer, as subsequent to this date he was made a lance - 
corporal ami placed on the military police force. On March 10 
he was tried at Fredericton before a district court martial, living 
charged, as stated in the charge sheet, “with drunkenness" in 
that he on Feb. 26. 1919, having been duly warned by Part 1. 
Daily Orders for Patrol Duty, was drunk.

In my opinion there was a reasonable doubt as to his having 
been drunk at the time charged. He swore himself that he had



48 D.L.R.] Dominion Law Kkpoki 195

hud nothing to drink during the day with the exception of some N. B.
2% beer, and Coles Kitchen, a respectable citizen of Fredericton. s. <
in whose liven* stable he was 20 minutes before he was arrested. ,• t'-X I'AKTK
stated that there was nothing in his appearance at that time John

that would indicate a state of intoxication. The accused had ! u\‘VN
gone to his livery stable and hired a horse, and Kitchen distinctly Ha8en'1 1 
stated that he would not have hired him a horse at that time had 
he been drunk. When arrested 20 minutes afterwards he was 
in a private house. He was not in any way disturbing the peace, 
but the house was described by one of the witnesses as one of 
ill repute. Had I been trying the case, I am disposed to think 
1 would have given the prisoner the benefit of the doubt, and 
acquitted him of the charge of drunkenness, more especially in 
view of the fact that he had enlisted, gone overseas, and fought 
and been wounded in the defence of his country and was there­
fore entitled to special consideration. However, the military 
tribunal which tried him came to a different conclusion, and 
1 do not feel that I have any right to interfere with the decision 
on that ground, for if the court martial had jurisdiction its 
action cannot be reversed by reason of error. For the offence 
charged against him and of which he was found guilty, Fogan 
was sentenced to undergo 9 months’ imprisonment with 9 
months’ hard labor. It is said in justification of this sentence 
that the fact that he was a military policeman and acting as 
lance-corporal, justified its severity. 1 cannot, however, regard 
the sentence as other than an unduly severe one and one entirely 
out of keeping with the offence which he had committed, and 1 
do not think there is a civil Court in Canada that would have 
awarded so severe a sentence for a similar offence. Had lie been 
before a civil Court he would probably have been given a fine of 
a few dollars with the option of a gaol sentence of about 30 days.
Viewing it from every possible standpoint I cannot help con­
cluding that the sentence was unjustifiably severe and one that 
should never have been imposed. However, having regard to 
the law on this subject, I would not feel justified in ordering 
the release of the prisoner on this ground, although I think that 
representations should be made to those who are in authority, 
with a view of having the sentence commuted, more especially

I
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X. B. in view of the fact that he has already been imprisoned for a
>. C. period of nearly two months, and that should be quite sufficient
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punishment for the offence of which he has been convicted. 
These grounds were both urged very strongly upon me by the 
counsel for the applicant, but, as 1 said, I do not feel justified,

Hum, C.J. even though I entertain the views 1 do on the subject, in ordering 
the prisoner's discharge for those reasons.

Before dealing with what 1 regard as the substantial point in 
connection with the ease, 1 might refer to the principles upon 
which a civil Court should act on appeals from the decision of 
military tribunals. The members of court martial are undoubt­
edly amenable to the superior civil Courts for injury caused to 
any person by acts done without jurisdiction or in excess of 
jurisdiction, although there is not in the ordinary sense of the 
word an appeal from an ordinary court martial or from the 
order of an officer, if the injury affects only the military position 
of the person affected. The dismissal of an officer from the 
service, the deprivation of rank or the deprivation of military 
pay will not be remedied by a Court of law. If a court martial 
convicts the accused of an offence which is not an offence under 
the Army Act (sec R.S.C. 190(1, e. 4L 74. 75), or of an 
offence with which he was not charged, it acts without jurisdic­
tion, and where the offence is not properly charged the accused 
may be held not to have been charged with an offence at all. It 
has been held, however, that the proceedings of military courts 
will not be scrutinized with the same strictness as those of 
inferior civil Courts. The result of acting without jurisdiction 
is that the Act is void, and the conviction and proceedings may 
very property be set aside by a superior civil Court. It was held 
in lie Mansergk (1861), 1 B. & S. 400, 121 K.R. 764. that a writ 
of certiorari will issue only when the rights affected by the 
judgment of the Court are civil rights and the Court is acting 
without jurisdiction, and will not issue when the rights affected 
are dependent upon military status and military regulations. 
In giving judgment in that case, Cockburn, C.J., said that he 
agreed that when the civil rights of a person in military service 
are affected by the judgment of a military tribunal, in pro­
nouncing which the military tribunal had either acted without
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jurisdiction or had exceeded its jurisdiction, the Court ought N. B.
to interfere to protect those civil rights, cjj., where the rights s. c.
of life, liberty or property are involved. In Kogan’s case the y* PAim 
right of liberty was undoubtedly involved. ^.Iohn

The substantial question is as to the jurisdiction of the
. . . . IllUMI.CJ.court martial. As 1 stated at the outset, the charge sheet stated

that the accused John Kogan, a soldier of No. 7 Detachment 
Canadian Military Police Korce, a unit of the. C.E.K., part of 
the active militia of Canada on active service, is charged with 
drunkenness in that he, on Kebruary 26. 1919, having been duly 
warned by Part 1 of Daily Orders for Patrol Duty, was drunk, 
and it was on this charge that he was found guilty. It is claimed 
by Kogan's counsel that there is no such offence—that he was 
tried for an offence that does not exist in military law. and that 
therefore the court martial acted wholly without " ion.
It is laid down in the manual of Military Law, published by the 
War Office in 1914. that s. 19 of the Army Act creates only one 
offence—drunkenness—and in all cases whether the act was com- 
mited on duty or not on duty the charge should be drunkenness.
If the offence was committed when on duty or after the accused 
had been warned for duty, the fact that the offence was so com­
mitted and the nature of the duty should be specified in the 
particulars of charge. S. 46 of the Army Act provides that 
where the charge is against a soldier for drunkenness, the com­
manding officer shall deal with the case summarily unless the 
offence was committed on active service or on duty, or after the 
offender was warned for duty, or unless by reason of the drunk­
enness the offender was found unfit for duty, or unless the 
soldier has been guilty of drunkenness on not less than four 
occasions in the preceding 12 months, but it is provided that 
nothing in the sub-section shall affect the jurisdiction of any 
court martial. The language in this section is ‘ or after tin- 
offender was warned for duty,” and in the foot-note to Form 
“C,” on p. 709 of the Military Manual, it is said that an offence 
should be stated in the words of the charge on which the soldier 
was convicted, but if modified by the finding, as so modified; 
omitting the statement of particulars containing the details 
of time, place and circumstances. Korin No. 2 of a charge sheet

5393
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in the Military Manual, at p. 669, uses the words 'is charged 
with drunkenness having been warned for duty.’’ The con­
tention based on these references is that if the prisoner had 
been charged with drunkenness after he had been warned for 
duty or having been previously warned for duty he would 
have been charged with a legal military offence, but there is 
no such offence as that of drunkenness having been duly warned 
for duty.. In other words that to constitute the offence aimed 
at the drunkenness must have occurred after he had been warned 
for duty, and that the language of the charge in this case is 
quite consistent with the idea that he was drunk at the time he 
was so warned, and that if such was the case he is guilty simply 
of the offence of drunkenness and not of the greater offence of 
getting drunk, having previously been warned for duty, and 
that reading the language of the charge as a whole it does not 
describe any offence known to military law. On the other 
hand the counsel for the military authorities contended that 
the offence charged and for which Fogan was found guilty was 
drunkenness alone, and that the other words wrere particular» 
designed to shew the defendant what he was charged with, or 
what it was intended to prove against him, or that in any event 
they might be regarded as surplusage. It is laid down in the 
Military Manual that every charge sheet should begin with the 
name and description of the person charged, and should state in 
the case of a soldier his numlier, rank, name and corps. Each 
charge should state one offence only, and the offence should be 
stated in the words of the Army Act, and the particulars should 
state such circumstances respecting the alleged offence as would 
enable the accused to know what act, neglect or omission was 
intended to be brought against him as constituting the offence. 
If in this case the charge is drunkenness, do the words “having 
been duly warned by Part 1, Daily Orders for Patrol Duty" 
constitute such circumstances as would enable the accused to 
know what act. neglect or omission it was intended to be proved 
against him as constituting the offence? Leaving out those 
words the charge is distinctly that of drunkenness. These words 
do not in my judgment make the charge one for drunkennes* 
after being warned for duty or having been previously warned
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for duty, a* they are entirely consistent with the supposition 
that the man was intoxicated at the time that he was so warned. 
Neither in my opinion can it be said that they state such circum­
stances respecting the alleged offence as will enable the accused 
to know what act. neglect or omission was intended to be proved 
against him as constituting the offence: for as in a charge of 
drunkenness it would appear to me that no such circum­
stances would need to be stated beyond tin* date upon which he 
is accused of the offence of being intoxicated, I am disposed to 
think these words should be treated as surplusage and that the 
contention of the counsel for the military authorities that the 
charge and conviction were for drunkenness alone should prevail.

In arriving at this decision I am influenced to some extent 
by the fact that the proceedings of military courts will not be 
scrutinized with the same strictness as those of inferior civil 
courts, a doctrine which is founded on the idea that those pre­
siding at trials in the military courts are not trained in legal 
matters. In view of the circumstances of this case and the 
extremely severe sentence that was imposed I have come to this 
conclusion with a great deal of hesitation, and from the fact that 
I have sustained the contention as put forward on behalf of the 
military authorities that the charge was simply one of drunken­
ness, there appears to be every reason why those who have power 
to do so should consider the propriety of granting commutation 
of the sentence without any delay.

I find that the court martial had jurisdiction and 1 refuse 
the application. A judical ion refused.

CENTRAL VERMONT RAILWAY Co. v. BAIN.

GRAND TRUNK RAILWAY CO. OF CANADA v. BAIN.
Sujrnnn Court of Canada, Sir Louis linin':. ami Idington, Anglin,

Brodeur and Mignault, JJ. Ajuril 9, 1919.

Master and Servant (§ HI A—28f») -Railways—Train ki n jointly hy 
TWO COMPANIES -X Kf .LICENCE OF F Mil XI EH IxjtRIKN -DaMAOKS 
—Control of servant at time of accident—Liauilitv of 
COMPANY.

An agreement was entered into between the Central Vermont It. Co., 
which whr operating a line lietween St. Albans, V.S.A., and St. Johns. 
P.Q., and flu* Grand Trunk It. Co., wliieli was operating a line tietwecn 
St. Johns and Montreal whereby they were to run a train jointly between 
St. Albans and Montreal.
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The same train erew was to remain in charge during the trip, but each 
<umpany were to pay the erew while running over its own line and each 
company wan to aatuune all liability for lorn or damagesmiatained in oper­
ating trains on its own line.

The Court held that the Central Vermont R. Co. could not In- held 
liable for «lamages for injuries caused by the negligence of the engineer 
while running on the Grand Trunk H. Co.’s line between St. Johns and 
Montreal. As the engiiiwr was at the time of the accident under the 
control of, ami paid by the Grand Trunk R. Co., it alone was liable.

Appeal from the judgment of the Court of King's Bench, 
appeal side (1918), 28 Que. K.B. 45, affirming the judgment of the 
Superior Court, District of Montreal, and maintaining the plain­
tiff's action and the action in warranty, with costs.

The material facts of the case and the questions in issue are 
fully stat<al in the at Hive head-note and in the judgments now’ 
reported. The respondent’s husband, while attending to his 
duties as locomotive fireman in the service of the Grand Trunk 
Railway Co., was killed on this company’s line, near Montreal, 
by an engine lielonging to the Central Vermont Railway Co. 
The respondent obtained liefore the Superior Court at Montreal, 
from the G.T.lt. Co., a sum of 82,025 under the Workmen’s 
Conqiensation Act, 9 Ed. VII. 1909 (Que.) e. 00, but she took 
another action, under the common law for 825,000 as damages, 
against the Central Vermont R. Co., which then formed an action 
in warranty against the G.T.R. Co. in pursuance of an agreement 
to that effect between I Kith companies. The G.T.R. Co. inter­
vened in the principal action and pleaded inter alia that, having 
paid already to the rescindent the sum of 82,025, all her claims 
had lx*en extinguished. The Central Vermont R. Co. also con­
testai the action declining any liability. The trial Court awarded 
810,000 to the respondent and maintained the action in warranty. 
The Court of King's Bench affirimsl this judgment.

Eugene Lafleur. K.C., and A. E. Beckett, K.C.. for appellant, 
Central Vermont R. ( o.

Henri Jodoin, K.C., for appellant, Gram! Trunk R. Co.
E. Fabre Surreger, K.C., ami C. (1. Ogden, K.C., for respondent. 
Davies, C.J.:—At the close of the argument in this case, 1 

entertained no doubt that the appeal of the Central Vermont 
Railway Co. should lie allowed and the action against it dismissed.

The accident which caused the death of the plaintiff’s husband 
was due to the negligence of the engineer Frost and the. question 
to be determined was whether at the time of the accident he was
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in the employment of the (entrai Vermont R. Co. or that of the 
G.T.R. Co.

The fomier company is a foreign one, and its itowers within 
Canada are limited to running its trains from the international 
bonier line to St. Johns, in the Province of Quel tec.

An agreement had lteen entered into between that company 
and the G.T.R. Co. to run a train jointly Itetween St. Albans, 
C.S.A., and Montreal, via St. Johns, with provisions, amongst 
others, that the Central Vermont R. Co. should pay the wages 
of train crew as far as St. Johns, and the G.T.R. Co. should pay 
them from that point to Montreal. The (entrai Vermont R. Co. 
was the engineer's employer till the train reached St. Johns. 
From that point on to Montreal, the G.T.R. Co. Iiecame his 
employer, paid his wages, and he was under their direct control. 
The operation of running the train lie tween St. Albans and 
Montreal was referred to in the agreement 1h*tween the two 
companies as a joint one, but in the light of the facts ami the 
limited powers of the Central Vermont R. Co., it can only lie 
construed as joint in the sense of lieing a continuous service, one 
part lieing controlled by one company and the other part by the 
other company.

Having reached the conclusion that Frost’s employer at the 
time of the accident was the G.T.R. Co., which alone had power 
to run trains on that part of the railway track and which company 
alone paid and was liable to pay his wages, 1 am of the opinion 
that the appeals must lx* allow < si and the action against the 
Central Vermont R. Co. dismissed with costs throughout if the 
companies insist upon collecting them.

Idinoton, J.: The question raised by this ap|ieal must turn 
upon whether or not the engine driver. Frost, was at the time and 
place of the accident in question under the control of the Central 
Vermont Railway Co. or that of the Grand Trunk Railway Co.

It seen s to me (with deference to those holding otherwise) 
impossible to say that either in law or in fact he was under the 
control of the Central Vermont R. Co., which had no authority 
in law to run a train to Montreal.

These companies simply entonsl into an agreement for inter­
change of traffic on a basis which would enable them to constitute 
a through train and through traffic by means of lending men and

CAN.

8. (\

< 'entrai 
Vermont 
Railway

Co.

Divin, C J

Idiegtoe, J



202 Dominion Law Reports. [48 D.L.R.

(AN.

S. C.

< ENTRAL
Vermont 
R AILWAY

Co. 

Bain. 

liiiagton, J.

Anglin, J.

curs and engines to the other when the train ran over the other’s 
line.

The agreement as drawn seems to shew dearly that euvh was 
the purpose had in view. And to put that beyond doubt, it 
expressly provided that the pay of men engaged in the service, 
and incidental expenses, and the consequent damages claimed by 
third parties, arising from the carrying on of the business, should be 
borne by that v over whose road said men and material
travelled.

More than that, the rules ami regulations of the company 
owning the road used were to lx* those governing the traffic carried 
over it, and could not in law be otherw ise'.

All the stress laid upon the descriptive expressions “joint line" 
and “to operate jointly" used in the agreement do not change 
its character. And if we could make them the governing factors in 
determining the nature of what the agreement really is, we might 
find a partnership w hich would not help the respondent’s cause, 
but defeat it. Indeed, when we consider the contract as a whole 
we find these expressions arc not entirely inapt if correctly applied.

I think the appeal should lx- allowed with one set of costs 
throughout.

Anglin, J.: Having regard to the limitations upon the 
charter powers of the Vermont (entrai Railway Co. and to the 
terms of the agreement lx*tween that company and the Gram! 
Trunk Railway Co.. I am clearly of the opinion that the engineer
Frost was, at the tin e of the- ...................resulted in the death
of the plaintiff's husband, in the employment and under the sole 
control of the latter company. Far from being inconsistent with 
this view, the weight of the oral evidence, 1 think, supjxirts it. 
The operation of the mute from St. Alhans t<> Montreal was 
“joint" only in the sense that the sendee to lie provided was 
continuous. Each railway company retained full control of the 
traffic over its own line of railway and, so far as appears, over 
the earnings of that traffic. The case of one company 
exercising running rights over the tracks of another is entirely 
different. North Ixmnd trains, while running Ixdween St. Albans 
and St. Johns, were Vermont Central trains in the sense that 
they were run by and under the exclusive control of that company. 
At St. Johns, they became Grand Trunk trains in the sail e sense

5718
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and so continued until they reached Montreal. The members 
of the train crews, to whichever company they owed general 
allegiance, while operating on the G.T.R. Co. were its employees 
and under its control. That, as Cross, J., says, “is the decisive 
element which engenders responsibility.” The Vermont Central 
R. Co., though Frosts original employer, cannot be responsible 
for the consequences of his negligence in the discharge of his 
duties while the servant of the G.T.R. ( 'o., as his patron momentané.

I would, therefore, with respect, allow these apjJeals and dis­
miss the action—with costs throughout, if asked.

Brodeur, J.:—The question in this appeal is whether the 
engineer Frost was under the control of the Central Vermont 
R. Co. or of the Grand Trunk R. Co. when he caused the accident 
which resulted in the death of the resjMuident's husband. The 
appellants contended that he was under the G.T.R. Co.’s control. 
On the other hand, the respondent claims that lie was the ( entrai 
Vermont R. Co.'s servant.

The J litiges below, with one exception, maintained respondent's 
contention.

The accident occurred on the G.T.R. Co.'s lint- near Montreal. 
The train in charge of the engineer Frost runs lietween St. Albans 
and Montreal by virtue of an agreement lietween the two appellant 
companies, the Central Vermont R. Co. and the G.T.R. Co.

The line between St. Albans, Vermont, and St. Johns, P.Q.. 
is the property of the Central Vermont R. Co.; and the G.T.R. 
Co. is the owner of the line between St. Johns, P.Q., and Montreal. 
In the ordinary course of business, the Central Vermont trains 
and engines should not go further than St. Johns, and there the 
passengers would have to ehangc cars and lx»artl Grand Trunk 
cars for Montreal. The crews and engines should also lx* changed.

Those interchanges of trains, crews and engines would entail 
losses of time, inconvenience for the passengers and larger costs 
of operation. In order to obviate that, the two companies made 
in 1890 an agreement “to operate jointly and as one line" the 
railway from Montreal to St. Albans for Ixith freight anti passenger 
business. Each contracting party was to furnish a mileage 
proportion of engines, calxxises and train crews, anti was to pay 
the train anti engine men for the sendees performed bv the latter 
on its own line,
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and neither of the parties hereto shall l>e held res|H>nsihle to the other for the 
actions of such joint employees while upon the line of railway of the other 
Party.

The following stipulations «tore also found in the agreen ent:—
That each of the parties hereto shall assume all liability for loss or 

damage# sustained in operating said trains on its own line, 
and that
the rules and regulations of the G.T.R. Co. shall apply while the trains are 
upon the lines of that company.

The employees were paid on the n ileage basis by each con - 
pany, and they were receiving rates of wages when working on the 
Central Vermont line different from those paid for working on 
the Grand Trunk line.

The train which caused the accident was a passenger train 
composed of crews originally engaged by the G.T.R. Co. or by the 
('entrai Vermont R. Co. The engineer Frost, whose negligence 
caused the accident, had !>cen originally engaged by the Central 
Vermont R. Co.; but in order to take charge of that through 
train he had to pass an examination before the G.T.R. Co.’s 
authorities. The train was composed of a ('entrai Vermont 
engine and of Grand Trunk cars.

Once that train had reached the Grand Trunk line at St. Johns, 
it became for all intents and purposes a G.T.R. train. The crews 
came under the orders of the latter company and under its control. 
The movements of the train and the actions of its employees were 
under the orders of the Grand Trunk, and the (entrai Vermont 
lost all control over its own original employees, who received 
their salaries from the company on whose line they were running. 
Those employees were liable to lx» dismissed by the latter company 
and, in fact, that engineer Frost was dismissed by the G.T.R. Co.

Art. 1054 C.C. says that a person is responsible for the damage 
caused by the fault of persons “under his control.” At the time 
of the accident, Frost had ceased to t>c under the control of the 
Central Vermont R. Co., but lie was then in the pay of and was 
employed by the G.T.R. Co.

The liability stipulated by our Code in art. 1054 C.C. against 
the employer rests upon the* right of the latter to supervise and 
direct the work (Sirey, 1900-1-56).

It was, under the contract in question, the duty of the G.T.R. 
Co. and not of the ('entrai Vermont R. Co. to supervise Frost’s
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work and to give him the necessary directions. It has been 
suggested that he was under the influence of liquor. If that 
suggestion lie correct, then the G.T.R. Co. was at fault to have had 
an engineer in that condition while in charge of the rain.

Now the fact that Frost had l>een hired by the (entrai Vermont 
It. Co. does not alter the situation. As it had been decided by 
the Court of Cassation, in a case reported in Sirey, 1903-1-104:—

The responsibility decreed by art. 1384 C.N.
(which corresponds to s. 1054
applies, in the case of an accident arising through the fault of his servant, not 
to the usual employer, but to the employer at the moment who had such 
“servant” under his orders, and over whom he had exclusive authority at 
the moment of the accident. Consequently it is the employer of the moment 
who should be declared civilly responsible.

Applying that principle in the present cast?, I say: The 
Initron habituel of Frost was the Central Vermont R. Co., but his 
patron momentané at the time of the accident, was the G.T.R. Co.

It was said by the Judge of the Superior ( ourt that the contract 
between the Central Vermont R. Co. ami the G.T.R. Co. was 
with regard to the plaintiff and her husband res inter alios acta 
and could not bind the employees of the respective companies. 
Of course, in the case of Frost, lie could refuse to work for the 
G.T.R. Co., since he had lx?en engaged by the Central Vermont 
R. Co.; but he was willing to work for the G.T.R. Co. since he was 
paid by the latter company.

As to the plaintiff herself or her husband, she was Ixmnd, in 
order to recover, to prove and to establish that the servant who 
caustnl the accident was employed by the Central Vermont It. Co. 
She proved that he was originally hired by the latter comp: ny, 
but it was shewn also that, by virtue of an agreement Iwtween the 
two railway companies and accepted by the employee himself, the 
latter became a temporary employee under the control of the 
Grand Trunk Railway Co. It is not a contract inter alios acta, 
but it is a contract which determines the contractual relations of 
the parties and which affect also the relations of thin! parties 
with those employers and employees.

A person is a victim of an accident arising out of the con­
struction of a building. The owner of the building has made with 
an independent contractor an agreement to carry out that con­
struction. That contract is binding upon all those who would
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suffer from an accident in the course of that contract. If the 
victim could sue the owner of the building, then the latter could 
very well decline any liability on the ground that the servant who 
caused the accident was the contractor’s servant; and the contract 
which he would invoke for that purpose could not be considered 
as res inter alios acta.

For all those reasons I liuvc come to the conclusion that the 
accident was caused by the negligence of Frost, and when the 
latter was under the control of the G.T.R. Co.

As to tlie costs, I am of opinion that the filing of two con­
testations by the appellants and the taking of two appeals was 
unnecessary in view of the intimate relations of the appellants 
and that there should l>e granted to them the costs of one con­
testation and of one appeal.

The appeal should l>e allowed with costs of one contestation 
and of one appeal.

Mionault, J.:—In this case there is a question of law' and a 
question of fact. The question of law presents less difficulty, 
because the Court of Appeal appears to have fully recognized 
the doctrine upon which I rely, and, if there is error in the judg­
ment which is referred to us, it is not upon the question of fact.

The action of the plaintiff is founded upon the last paragraph 
of art. 1054 of the Civil Code:—

Masters and employers are responsible for the damage caused by their 
servants and workmen in the performance of the work for which they are 
employed.

There is no difference, unless it may lie one of expressions, 
between this provision and art. 1384 (3) of the French Civil Code. 
We can therefore follow the French doctrine. I find this doctrine 
very well explained in a note of Dalloz: 1909-1-135. The 
decision commented on by the compiler had held that 
the civil responsibility decreed by art. 1384 having for foundation simultane­
ously t he free choice which the employer makes of his employees and the right 
of giving them instructions or orders in the carrying out of their duties, a 
decision can find an employer to be civilly responsible for the faults of his 
employees, put at the disposal of a third person, when it is declared that he 
had preserved over them the right of supervision and authority.

Commenting upon this decision of the Court of Cassation, 
the .compiler, the reference to whom I omit, remarks that 
this decision logically follows from the recognized basic principle of law 
as to the responsibility of the employer with respect to his servants. The law 
decides, in effect, that the responsibility of employers does not only take for
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granted that they have chosen their servants, hut also that they have the right 
to give them instructions and orders; that they have a right of su|)ervision 
and direction. One must conclude that when the employer puts his servant at 
the dis|xwal of a third person, in order to know whether the employer or the 
third |ierson is responsible for the faults of the servant, it is necessary to 
ascertain who had the right to give instructions to the servant. If the third 
person acquires this right, it is he who is responsible. But if, on the other 
hand, as in the above case, the employer preserved his authority and the right 
to give instructions, he alone is responsible for the faults committed by the 
servant; there is no shifting of responsibility.

I have cited the decision which gave rise to these comments, 
and where one has decided that there was no shifting of respon­
sibility because, in fact, the employer had preserved his authority 
and right to give instructions.

In another decision of the Court of Cassation, on the other 
luind, and where the employer had not preserved his authority 
and right to give instructions, it was held tliat 
the responsibility decreed by art. 1384 of the French Civil Code applies, in 
the case of an accident hapjiening through the fault of a servant, not to the 
usual employer but to the employer at the moment, who had such servant 
under his orders, and over whom he had exclusive authority at the moment of 
the accident (Cassation, 26 Jan., 1901. Sirey, 1903, 1-104).

The definition is therefore very clear, and, as I have said, it 
is not contested by the Court of Appeal. All depends, indeed, 
upon the solution given to the following questions: which of the 
two employers, the Vermont Central ( \>. or the Grand Trunk Co., 
had the man Frost under its orders, and had exclusive authority 
in that respect at the moment of the acculent which cost the life 
of the husband of the respondent9

Up to this point I find myself in full accord with the Court of 
Appeal, but, in answering this question of fact, I regret that I 
am unable to partake of the opinion of the Superior ( ’ourt and of 
the (xiurt of Appeal.

In order to determine which of the two companies, the Central 
Vermont or the G.T.R., had Frost under its orders at the moment of 
tlie accident, we must look at the agreement made between the 
two companies. This agreement is not, as the Judge of the 
Superior Court thinks, re* inter alio* acta with respect to the 
respondent. At the very foundation of any action which can be 
brought under art. 1054 C.C. (Que.), there is the question of 
whether Frost was the servant of the Vermont Central Co. at the 
moment of the accident. Now, the agreement produced between
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this company and the G.T.R. Co. shews that, as soon as the train 
of the Vermont Central reached St. Johns going in the direction 
of Montreal, all the employees of the train came under the exclusive 
orders and authority of the G.T.R. Co. It matters little that this 
arrangement designates the trains as “joint trains” or the service 
of the trains as “joint service.” Each company remains absolute 
master on its own line, it pays its employees for the work done 
upon its line, and these employees, although upon the line of one 
of the two companies, take orders from such company alone. 
Arts. G and 12 of the agreement shew:—

6. That each party hereto shall pay the train and engine men employed 
in the joint service for the service performed by them on its own line, and 
neither of the parties hereto shall be held resixmsible to the other for the 
actions of such joint employees while upon the line of railway of the other 
party hereto.

12. That in o|>erating the said joint service, the rules and regulations of 
the G.T.R. Co. shall apply while the trains are upon the lines of that company, 
and the rules and regulations of the Central Vermont R. Co. shall apply while 
the said trains are upon the lines of that railroad company, but it is understood 
that the regulat ions of both companies shall be such as to facilitate the prompt 
and safe operating of said joint trains.

Cross, J., raises the objection that the Vermont ('entrai Co. 
should have instructed Frost not to go beyond such or such station 
between St. Johns and Montreal. There is nothing in the evidence 
which shews that this company might, in fact, give such an order 
to Frost, and if it had done so, it would have violated its agreement 
with the G.T.R. Co. Moreover, we must consider this case 
according to the evidence on record; and such evidence, both 
oral and documentary, shews that Frost was at the time of the 
accident under the exclusive orders and authority of the G.T.R. 
Co.

I am therefore of the opinion that the appeal of the Vermont 
Central Co. should be upheld.

But the G.T.R. Co. is an appellant against the judgment of 
the Court of Appeal which has confirmed the judgment of the 
Superior Court in that respect. The latter judgment has set aside 
its defence to the principal action and ordered it to indemnify 
the ('entrai Vermont Co. against the judgment pronounced against 
that company. Since, in my opinion, the principal action of the 
respondent should be dismissed, the action in warranty of the 
Vermont ('entrai Co. against the G.T.R. Co. fails {ArchbaUl v. 
DcLisle (1895), 25 Can. S.C.R. 1, and authorities there cited.)
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It remains, then, to decide as to the defence made by way of 
intervention by the G.T.R. Co. to the principal action and which 
was tilt'd the very day the ('entrai Vermont Co. filed its plea. 
This defence, upon which the respondent hits joined issue, should 
be maintained, and it follows that the apiieal of the G.T.R. Co. 
should equally lx* maintained.

As to the action in warranty, I am of opinion that it should 
lx1 dismissed.

In the matter of costs, 1 cannot but lielieve that there was a 
useless multiplication of proceedings in contesting the action of 
the respondent by these two companies, who appear properly 
joined. Two distinct defences were tiled the same day by the 
Central Vermont Co. and by the G.T.R. Co., when a single 
defence by one of the companies would have been sufficient. 
Moreover, there were two appeals before the Court of Appeal, 
ami two appeals Ixjfore this Court. Making use of the discretion 
which belongs to a Judge in the matter of costs, 1 think that the 
rescindent should pay the costs of a single action in the Superior 
Court and of a single appeal before the Court of Appeal and before 
this Court. 1 would not give costs to the apixdlant in warranty.

A ppeal allowed.

CORPORATION OF RICHMOND v. EVANS.
Judicial Committee of the Privy Council. Viscount lluUlam . Lord IIuckmuster. 

Lord Dunedin and Duff, J. August 6, 1919.

1. Negligence (§ IC—49)—Drawbridge—Situation danurrovb- Flimsy
HARRIER ACROSS BRIDGE—LIABILITY OP CORPORATION FOR DAMAGES
—Negligence of driver of motor—Passenger not chargeable
WITH driver’s NEGLIGENCE.

A corporation which, by the situation of a drawbridge, the approach 
thereto, and a flimsy barrier across the bridge when mien, makes such 
bridge a trap for the unwary and an invitation to accident, is liable for 
«lamages, due to a jitney breaking through the barrier and plunging into 
the river, notwithstanding that, the highway was known to the driver, 
and that he was reckless and disregarded the danger.

If the corporation has provided funds for defraying half the cost, of 
constructing the bridge and has in fact exercised control over it, priant 
facie it is the duty of the corporation to take suitable measures for protect­
ing the public against the dangers incidental to the working of the draw 
span, and it is incumbent upon the corporation if it desires to dispute 
this responsibility to prove that the officials who had in fact exercised 
control were exceeding their lawful powers.

2. Trial(S IIB—46)— Negligence—Evidence sufficient to go to Jury-
Verdict—No error IN LAW—Appeal—Families Compenationk

If in an action under the Families Compensation Act (B.C.), R.S.B.C. 
1911 c. 82 the finding of the jury is that there was negligence, and if upon the 
facts there was sufficient evidence to admit of the question being passed 
upon bv it, the verdict will not be disturbed unless some error in law has 
t aken place.
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Appeal from the British Columbia Court of Appeal (1918), 
t.l D.L.R. 214, in an action for damages for injuries received 
by a jitney breaking through the barrier across a drawbridge and 
plunging into the river. Affirmed.

The judgment of the Board was delivered by
Duke, J.:—This is an appeal from the judgment of the Court 

of Appeal for British Columbia by the Corporation of the Town­
ship of Richmond in an action in which the resjxmdcnts recovered 
against the corporation judgment for $5,000. The action was 
brought under the Families Compensation Act against the appel­
lant corporation as well as the Corporation of South Vancouver by 
the surviving husband and children of Annie Evans, whose death 
was alleged to have been caused by the negligence of the defendant 
corporations. On the night when she met her death, the deceased 
Annie Evans was a passenger in a jitney motor passing over a 
bridge which crosses the north ami of the Fraser River. In 
this bridge there is a span which when necessary is swung open 
to allow' the passage of craft upon the river, and on the occasion 
in question, the span being open, the car in which the deceased 
Annie Evans was driving plunged through the opening and all 
the occupants hut three were drowned. The respondents alleged 
that the bridge on the occasion in question was, and for some 
years l>eforc had been, in the possession and under the control of 
the defendant corporations; that they were responsible for seeing 
that when the swing span was ojien adequate warning should lie 
given to persons using the highway, and projier safeguards provided 
for the protection of highway traffic; and the negligence charged 
was the failure to perform this duty.

The jury found that the accident was due to the negligence 
of the defendant corporations and of the driver of the automobile. 
The trial Judge gave judgment against the appellant corporation, 
but dismissed the action as against South Vancouver on the 
ground that there was no evidence establishing that the persons 
in control of the bridge were persons for whose acts that corporation 
was answerable. The appellant corporation appealed to the 
Court of Appeal, and that C ourt Uiing equally divided in opinion, 
the appeal was dismissed.

The appellant cor]X>ration raises two contentions. First, 
that since there was no evidence shewing the situs of the bridge
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to be within the territorial limits of the Township of Richmond, 
there is no foundation for the proposition that the appellant 
corjioration is legally responsible foi maintaining it in safe condition 
for travel, or for the negligent acts of the persons in control of it; 
and, secondly, that assuming the corporation to l)e so responsible, 
the finding of the jury ascribing the death of Mrs. Evans to the 
negligence of the corporation is not supported by evidence. The 
first of these contentions was advanced at the conclusion of the 
trial, and their Lordships have no doubt that the Judge was right 
in declining to give effect to it. It was admitted that the coriMira­
tion had provided the funds for defraying half the cost of con­
structing the bridge; that it had in fact exercised control over it; 
and that the bridge-beeper was its servant. Priviâ facie therefore 
it was the duty of the corporation to take suitable measures for 
protecting the public against the dangers incidental to the working 
of the <lraw span: and it was incumlient upon the corporation 
if it desired to dispute this rosi>onsibility to prove that the officials 
who had in fact exercised control were exceeding their lawful 
powers.

As to the second contention, there is, their Lordships think, 
no ground for question that the facts before the jury were sufficient 
to sustain a finding that the precautions taken for the protection 
of jiersons passing over the bridge at night and approaching the 
gap created when the sw ing span was open were not adequate for 
that purpose.

A lantern was hung at the centre of the span alxiut 100 feet 
lieyond the brink of the owning containing an ordinary coal oil 
lamp which exhibited a red light towards the highway when 
the span was open; and about 20 feet in advance of the ojxming 
gates were placed as a barrier for the protection of cattle. The 
presence of the light and the barrier it was alleged constituted 
sufficient notice to drivers of vehicles of the fact of the bridge 
1 icing open for navigation, and in making this provision it was 
asserted the corporation did all that was reasonably required in 
such circumstances.

One of the witnesses who was a passenger in the jitney with 
Mrs. Evans, and survived the disaster, says that although as the 
motor crossed the bridge his eye was following the road ahead, 
he saw no red light; and it seems to lie plain enough that when
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the spun was in process of ts\\ inging the red light would not come 
dearly into view for an appreciable time after a gap had been 
created.

Moreover, it appears then» were other lights on the bridge, 
calculated, by reason of their position ami colour, to confuse 
and mislead. It was also stated that on bridges in the neigh!>our- 
hood the gates placet 1 across the approaches to such openings 
were surmounted by lights, and it was suggested in evidence that 
the distance between the opening and the gates ought to have been 
greater. The trial Judge was manifestly right in holding that 
on this issue as to the sufficiency of the safeguards pmvided it 
was his duty to submit the cast» of the plaintiffs to the jury.

The chief argument advanced in support of the contention 
that the finding of the jury is not sustained by evidence is that 
the facts proved failed to connect the disaster with the fault of 
the corporation as its cause; and the testimony of the bridge- 
tender to the effect that the swing span had been completely 
open and the red light shining full upon the roadway for a minute 
or two Ix'forc the vehicle reached the gates is relied upon as 
establishing conclusively that the real cause of the accident was 
the negligent or reckless inattention of the driver. The trial 
Judge, however, in pointed terms instructed the jury to consider 
how much weight should be attached to the statements of the 
bridge-tender, and although this evidence was not directly con­
tradicted by any witness who could speak from actual observation 
of the position of the swing span as the motor approached the 
opening, their _ps nevertheless entertain no doubt as to
the propriety of the observations of the Judge on this point ; and 
especially in view of the evidence of the passenger already alluded 
to, their Lordships cannot accept the suggestion that for the 
pun*we of deciding this appeal they should evaluate this evidence 
then selves. To do so would be to assume a responsibility which 
it was within the exclusive province of the jury to discharge.

It only remains to observe that this case does not fall within 
the principle that a highway authority is not as a general rule 
answerable in an action by an individual for nonfeasance in 
respect of the maintenance of the highway. Their Ixmlships 
have no doubt that the opening of the span coupled with the 
negligent omission to take the precautions necessary for the

OO
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protection of the public from the supervening danger constituted 
a wrong falling within the category of misfeasance, and actionable 
at the suit of persons suffering harm in consequence.

Their D>rdshi|>s are therefore of opinion that the decision 
appealed from is right, and that this ap]>eal should l>e dismissed 
with costs, and they have humbly advised His Majesty accord­
ingly. Apjk ul di*mi*sed.
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The “ANDREW KELLY” v. The “COMMODORE.” CAN.
Exchequer Court of Canada, British Columbia Admiralty District, Martin, L.J. j.;x. ('. 

in Atlm. March 8, 1919.

Salvage ($ 1—2)—Definition or—Proof -“Official mm." -Amendment 
to lou—Merchant Shipping Act, Art. 239 and following.

During a heavy easterly gale, the “CommiHlore". towing the barge 
“St. David”, and bound from X«iddez to Any ox, H.C., had her rudder 
carried away and two of her four propeller blades broken, and was 
rendered practically helpless. She was drifting and leaking fast and 
was Hying distress signal*. The plaintiff managed to make fast a line 
to the "Commodore" and after twice breaking away succeeded in 
towing defendant into safety.

Held, that the services rendered were skilful, considerable and meri­
torious, and. while not in a strict sense unusually hazardous, were in 
the nature of salvage services and not merely of the nature of towage.

Vermont Steamship Co. v. The “ Abby Calmer ” (1904), 8 Can. Ex. I4G, 
and 9 Can. Ex. 1, referred to.

2. 'I hat the “log" kept in this case was an "ordinary ship's log" 
and not "official" within the meaning of see. 239, Merchants Shipping 
Act, 57 & 88 Viet., 1894, c. GO, and statements therein should not be accepted 
in evidence for the ship, but might be used against it to correct a statement 
made at a subsequent time.

3. One year and four months after the accident, it is asked to add 
sheets of manuscript notes to the log, alleged to have been made by the 
master, but not proved to have l»een made at the time nor for the purposes 
of incorporation in the "log".

Held, that |iermission to so amend the "log" will Im* refused.
Bryn V. C.V.H. Co. (1907), 13 H.C.R. 9G (affirmed by P.C. 15 B.C.R.

510), referred to.

This in an action for salvage services rendered by the plaintiff statement. 
trawler against the tug “Commodore."

E. C. Mayer*, for plaintiff ; E. P. Dari*, K.C., for defendant.
Martin, L.J.A. : This is an action for salvage services rendered L J A

by the steam trawler “Andrew Kelly” (95 registered tons), to 
the tug “Commodore” (216 registered tons), in the North Pacifie 
Ocean on the Alaskan coast off Yakutat Ray, in October, 1917.
Briefly, it apix*ars that the “Commodore” Inniml from Valdes 
to Any ox, B.C., having in tow the barge “St. David” laden with 
copper ore, while about 60 miles southwest of Yakutat during a 
heavy easterly gale, had her rudder carried away and two of her
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four propeller blades broken a 1 tout 4 o'clock a.m. on Oct. 28, 
which rendered her practically helpless, and she continued to 
drift, leaking fast through a damaged stern ]M>8t or stern Ixarings, 
and sending up and Hying distress signals, with the leak increasing 
ami the pumping gear damaged so that the hand pump liad to lie 
resorted to, till alxmt noon of tlx* 29th, when the “ Andrew Kelly” 
came to her assistance and finally made fast alxmt 2.15 and liegan 
to tow her to Yakutat, hut she broke adrift in alxmt half an hour 
The “Kelly” nmde fast again and towed the ‘‘Coimivxlore” 
and barge for utxmt nine hours at a sjx»ed of alxmt 3 knots towards 
C’ape Spencer, Cross Sound, in an oast by south direction, which 
was the safest course in the existing heavy sea and wind, which 
had Ixxm moderating lx‘fore 0 p.m. but increased thereafter, and 
by midnight the wind had luiuied back to the eastward and was 
blowing a gale. Shortly after midnight, on Oct. 30, the tug and 
barge again broke adrift owing to the tug's chain cable having 
jMirted. After sem e inevitable delay in picking up the* fouled 
gear in the darkness, the trawler went after the tug. and picking up 
her search light, reachcxl her about 4.30 o’clock on the 30th and 
stcxxl by lier till daylight (at which time the wind had droppexi 
but the sea was still high) and after sending a life Ixiat at the 
request of the tug, this letter, thrown into the bout in a tin can, 
was sent by her master to the master of the trawler:
Dear Captain:—

We are leaking bailly, propeller and rudder gone, our main discharge jape 
broken and only able to give very little assistance with our engine*.

Weather condition* very unfavourable; we are scared to get a lee shore 
and have to abandon the two *hips, in our opinion we think it advisable to 
abandon the barge, whilst you can get the crew off and proceed to some safety 
with ‘4 Commodore. ' ’

After reading this please pa*s it on to the barge captain, also state your 
opinion on thi* paper and let Capt. Bistrom add his and bring the paper back

A. J. Bjorne.
The master of the trawler décide» 1 to make a final effort to 

tow both the tug and the barge, and made fast again alxmt 8.30 
but after towing alxmt 25 minutes towards Yakutat, then distant 
alxmt 30 miles, they broke adrift again, so he decided it was 
impossible to tow lx>th and sent a life Ixiat to the barge and took 
the master and seven men off her in two triiis and then made fast 
again to the tug for the fourth time alxmt 2.30, ami succeeded 
in towing her safely into Yakutat that same night alxmt 9 o’clock,
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after having to heavc-to outside owing to a heavy squall of snow 
which started about 5.30 off Ocean Cape.

Later the barge with her valuable cargo, worth aliout $370,000. 
was picked up by the tug “Daniel Kern” then in Yakutat. in 
moderate weather, but was lost for some strange reason in coming 
into Yakutat on a calm night. The 12 fishermen on the “Andrew 
Kelly” had refused to consent to look for the barge the next 
morning, Oct. 31, no more lives leing in danger; on the “Kelly” 
there were 24 souls all told. The injuries sustained by the “Com­
modore” were various and serious and were adjusted by the 
underwriters at $15,934.

The value of the “Commodore," exclusive of the barge, is 
agreed to be $75,000. A dispute arose as to the value of the 
“Andrew Kelly.” I am of opinion that at the time of the salvage 
a fair valuation would be $1(X),000. She had also 40,000 lbs. of 
halibut on board, her full load being 100,000 lbs.

It is not, and could not be disputed on the facts that salvage 
services had not l)een rendered, but it was suggested that they 
were more in the nature of towage. I am unable, however, to 
take that view; they were, while not in the strict sense unusually 
hazardous, nevertheless skilful, considerable, and meritorious, 
and after a careful consideration of all the circumstances 1 fix the 
sum of $4,000 ns my view of a just reward therefor.

It was truly submitted by the defendant’s counsel that the 
services here were not of so dangerous or deserving a nature as 
those before me in the Vermont Steamship Co. v. The liAbhy 
Palmer,” 8 Can. Ex. 440, 9 Can. Ex. 1, wlierein the leading auth­
orities are cited, and in which the sum of $5,500 was ultimately 
awarded (after an appeal caused largely, 1 may say, by an over­
sight of counsel in omitting to put forwaid certain items of loss 
to the salving ship which were not in dispute) the salving ship and 
cargo valued at $350,000 having been placed in a hazardous 
position, yet they were of the nature indicated and the times 
are considerably more expensive, money, consequently, not having 
the same value; so I feel that if I have erred it has been on the 
safe side. Of course if the barge had lieen salved a large sum 
would have been well earned.

The award I apportion, in the exercise of my discretion, as 
follows, on the principles cited in The Vancouver Tugboat Co. Ltd.
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v. The “Prince Albert” (1913), Mayors Adm. Law 543, and 
Kennedy on Salvage, 2nd ed. (1907), 108 et seq.
To the owners (% of total award)................................... $3,000
To the master ( of the balance)........................... 334
To the pilot, the mate, and the chief engineer, each $90 270
To the 2nd and 3rd engineers, each $05......................... 130
To 3 firemen, 1 coal passer, 1 cook, 1 deckhand, and 

Robert W. Thompson, a fisherman, who went in 
the life Ixmt ami appealed as a witness, in all 7 men, 
each $38.................................................................. 266

$4,000
A claim in writing has been put in signed by seven of the 

twelve fishermen (other than said Thompson) who were not 
members of the erewr, asking for $75 per man, not alleging any 
assistance in salving but simply that they were prevented from 
fishing for the time occupied in salving, but no one has come 
forward in support of it and I am left in the dark as to whether 
or not, during that moie or less stormy period fishing could have 
been carried on at all, or to what extent. It does not appear 
that any of these claimants did in fact give any assistance in the 
salvage service, which passengers must do lief ore their claims can 
lie recognized, the Coriolanwt (1890), 15 P.D. 103. and moreover 
they refused to go out to assist in the salvage of the barge as 
above noted though a laige reward would have been reaped if 
successful, as w'as most probable. In the absence of any furthei 
facts being put foi ward on their behalf in the usual way, Kennedy 
on Salvage, supra, which would give these claims a meritorious 
complexion I do not feel warranted in taking action thereon.

There remains a question of evidence regarding the log. No 
“official log” in the proper sense of the word in the Merchant 
Shipping Act, ss. 239-243 (see 8 Enc. L.E. 395, 26 Hals. 82, Mars- 
tlen’s Digest 850), was kept but simply the “ordinary ship’s log,” 
s. 239 (3); Maelaehlan on Shipping, 5th ed. (1911), 211; which 
is not evidence for the ship for which it is kept but against it, 
though Iwing “a statement made by the master at a time being 
contemporaneous with the event and therefore more likely to be 
correct it may be used Jor the puri>o8o only of correcting a state­
ment made at a subsequent time.”—The “Singapore” (1866),
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L.R. 1. P.C. 378; vide also the“Henry Coxon” (1878), 3 P.D. 156; 
The “Earl of Dumfries” (1885), 10 P.D. 31, and cases cited in 
Marsden’s Dig., sujnra. In the ship's log in question, entitled 
“Pilot House IiOg Book," kept l>v the master, the only entry 
relating to the salvage is as follows:

“Oct. 29th, 10 a.m. Kited (sic) tow.
10.30 a.iti. Sited tow Ixiat with barge St. David 
(sic) in tow with flag at her foremast head for help. 

Oct. 31st, 2.45. Left Yakutat.”
Then» is no blank space, lietween said dates, the entries follow­

ing on thus omitting any reference to any occurrences between 
the sighting and leaving Yakutat. The plaintiff's counsel applies 
to have throe sheets of manuscript notes, produced by the master 
in the witness Im>x, admitted in evidence as part of the ship’s log 
on the ground that they were notes made at the time by the officer 
on the ship who kept the log (heie the highest officer, the master) 
and therefore ought to be incorporated with it.

In Bryce v. C.P.R. Co., 13 B.C.R. 96, affirmed by the Privy 
Council, 15 B.C.R. 510,1 had to deal with the case of changes in a 
rough or scrap log of a nature similar to the one in question, 
made at the time, but what I am now asked to do is to sanction 
changes, by way of addition, after a lapse of more than a year 
and four months. Apart from all other assets of the matter on 
this ground alone 1 must refuse the application l>eing of the opinion 
that it would lie too dangerous to open such a door. The master 
has not even ventured to say that he made these notes at the 
time for the purpose and with the intention of adding them to 
the log at the earliest opportunity and the way in which the 
entry is made would discourage such a view of the matter, and 
this is not a cast? of rough notes having been mislaid and the 
entry I icing left consequently incomplete. Apart, therefore, 
from other questions raised on the application of the Act and 
ss. 260, 263-4, I think the said notes cannot lie admitted in evi­
dence as part of the log, but only to refresh the witnesses’ memory 
apart from the same.

Let judgment lie entered in favour of the plaintiff for $4,000 
and costs.
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Judgment accordingly.
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WORKMEN'S COMPENSATION BOARD v. CANADIAN PACIFIC 
RAILWAY Co.

Judicial Committee of ilu Privy Council, 'flic Lord Chancellor, Viscount
Ualdune, Lord Bueknnutter, Lord Par moor, and Duff, J.

A ugust 5, HUH.

Statutes ( $11—20/—Workmen's C omvinsation Aot—Payment ul
COMPENSATION—Au( 1HENT TO SAILORS ON SIIIV IN EOREUl.N WATERS
—Constitution ality.

That part of ilie Workmen'* t ompvnsatioii Act of Hi itisli Columbia 
(0 Geo. V., 1910, c. 77) which purports to warrant tin* payment of 
compensation to seamen or their dependents for accidents or death 
by accidents upon ships in foreign waters is in no way ultra vire« 
the Provincial Legislature.

[Hunk of Toronto v. Laiubi (1887), 12 A.V. 575, referred to; Royal 
Rank of Canada v. The Kina. 9 D.L.R. [1913] A.C, 2S3. distingu­
ished ; 47 D.L.K., reversed.]

Appeal by defendant from a judgment of the British 
Columbia Court of Appeal in an action to restrain the defend­
ants from paying compensation to the dependents of sailors who 
lost their lives when their ship sank in foreign waters. 
Reversed.

The judgment of the Board was delivered by 
Viscount Haldane:—This is an appeal from a judgment of 

the Court of Appeal of British Columbia dismissing, McPhillips, 
J.A., dissenting, an appeal from the judgment of Clement, J., in 
an action. That judgment declared that the enactment of the 
Workmen's Compensation Act of the Province, ti Geo. V.. 1910. e. 
77, insofar as it purported to warrant the payment of com­
pensation by the defendants, who are the appellants here, to 
the dependents of certain members of the crew of the steam­
ship “Princess Sophia,’* which foundered with all hands in 
waters outside British territory on a return journey from 
Skagway in Alaska to Vancouver, was ultra vires of the Legis­
lature of the Province. By the judgment an injunction was 
also granted. The respondents are a railway company incorp­
orated by Dominion statute. Their line runs through several 
Provinces, including British Columbia, and they own and oper­
ate steam vessels sailing between ports in that Province and 
ports in the territory of the United States. The appellant 
Board, of which the other appellants arc the members, is a 
body corporate constituted by the workmen’s Compensation 
Act referred to, for the purpose of administering the Act. The 
members of the crew who were lost, and to whose dependents
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the appellant Board elainiH the right to pay <*0111 pensât ion, were 
engaged within the Province to do work and perform services 
which in part had to In done and performed within the Province.

It will he (‘onvenient in the first place to turn to the pro 
visions of the Act in question. It was passed in 1918. and its 
primary purpose is to confer on workmen, out of an accident 
fund which it established, compensation for personal injury by 
accident arising out of and in course of their employment. The 
right of the workman docs not. so far as Part I of the Act, 
with whicli alone their Lordships are concerned in this case, 
applies, depend on negligence on the part of the « 111 ployer, as 
in ordinary Employers Liability Legislation, but arises from 
an insurance by the Itoanl against fortuitous injury. The 
insurance money is not. as in the case of the British Workmen’s 
Compensation Act of PMM», to be paid by the employer directly, 
but is provided by the Board from a fund which it collects from 
certain groups of employers generally. Part II of the Act is 
separate, and deals with Km plovers Liability of the ordinary 
typo, as a different subject.

The Act define* dependents as meaning such members of the 
family of a workman as were dependent on his earning* at the 
time of his death or incapacitation, and no person is to he 
excluded as a dependent because he is a non resident alien. 
Kmployer is defined to mean any person having in his service 
under a eontraet of hiring or apprenticeship any person engaged 
in any work in or about an industry. Part I is applied by h. 
4 to employers and workmen (other than persons casually 
employed) in a large number of enumerated industries, includ­
ing railways and shipping. S. (> enacts that the compensation 
is to be paid by the Board out of the accident fund.

S. 8 is important for the present purpose. It provides (sub 
s. 1) that where an accident happens while the workman is 
employed elsewhere than in the Province which would give a 
title to compensation if it had happened in the Province, he 
or his dependents are to be so entitled:—(a) if the place of 
business of the employer is situate in the Province and the resi­
dence and the usual place of employment are within it, and the 
employment out of the Province has immediately followed the
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employment by the same employer within it and ha* lasted leas 
than aix month»; or (b) if the accident happens on a steamship, 
ship, or vessel, or on a railway, and the workman is a resident 
of the Province, and the nature of the employment is such that 
in the course of the work or service which the workman performs 
it is required to lie performed both within and without the 
Province. (2) Kxeept ns provided by suits. 1 no compensation 
is to be payable under Part I of the Act where the accident 
happens elsewhere than in the Province. (3) In any case where 
compensation is payable in respect, of an accident happening 
elsewhere than in the Province, if the employer has not fully 
contributed to the accident fund in respect of all the wages of 
xvorkmen in his employ who are engaged in the employment or 
work in which the accident happens, the employer shall pay to 
the Board the full amount of capitalized value, as determined 
by the Board, of the compensation payable in respect of the acci­
dent, and the payment of such amount may be enforced in the 
same manner as the payment of an assessment may be enforced.

By s. 9, where by the law of the country where the accident 
happens the workman or his dependents are entitled to com 
pensation in respect of it, they are put to their election between 
claiming under that law or under Part I of the Act. Under 
a. 10 the Board is subrogated to the rights of the workman or 
dependent against persons other than the employer if com 
pensation is claimed under Part I, and the workman is debarred 
from bringing an action against, an employer in case of his 
claiming compensation under Part I. S. 11 substitutes the pro­
vision made under that, part for all common law or statutory 
rights of action against the employer in respect of accident.

Ss. 15 to 24 provide for the scale of the compensation. S. 25 
classifies the industries to be assessed for the maintenance of 
the accident fund into groups, one of which includes the 
respondent railway company iwminatim. By s. 28 each employer 
is to furnish to the Board an estimate of the probable amount of 
the pay-roll of each of his industries for the following year, 
but in computing the amount regard is to be had only to such 
portion of the pay-roll as represents workmen and employ­
ment within the scope of Part I.
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S. 29 direct* the Board to create and maintain the accident 
fund by assessing the employer# in each class according to the 
pay-rolls. The assessments may be general, as applicable to 
any class or sub-class, or special, as applicable to any industry. 
By s. 30 every employer assessed is to retain from the wages of 
each workman a cent a day as a contribution towards medical 
aid, and to pay the amount to the Board. By s. 31 the Gov­
ernment of the Province may contribute to the accident fund 
an annual sum not exceeding fifty thousand dollars. By s. 51 
the Board is given power to inspect premises and to introduce 
regulations and safeguards for the prevention of accidents.

It is not in dispute that the persons employed by the respon­
dent company with reference to whose dependents the present 
•picstion is raised, come within the conditions under which the 
enactment purported to be applicable to them. Nor can it be 
successfully contended that the Province lmd not a general 
power to impose direct taxation in this form on the respondents 
if for Provincial purposes. In Bank of Toronto v. Lombc 

1887), 12 App. Cas. 575. it was decided by the Judicial Com­
mittee that a Province could impose direct taxes in aid of its 
general revenue on a number of hanks and insurance companies 
«•arrying on business within the Province, and none the less that 
some of them were, like the respondents, incorporated by 
Dominion Statute. The tax in that ease was not a general one, 
and it was imposed, not on profits nor on particular transac­
tions, but on paid-up capital and places of business. The tax 
was held to be valid, notwithstanding that the burden might fall 
in part on persons or property outside the Province.

It is, however, argued for the respondents that the Act is 
ultra vire< in other respects. It. is said that the purpose is not a 
provincial one, inasmuch as it is to insure the dependents 
against accidents to the workmen which may happen, as in the 
present case, outside the limits of the Province. But in their 
Lordships’ opinion this is not a case in which it is sought to 
enact any law giving a right to arise from a source outside the 
Province. The right conferred arises under s. 8, and is the 
result of a statutory condition of the contract of employment 
made with a workman resident in the Province, for his personal
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IMP. benefit and for that of members of his family dependent on him
p. <’. Where the aerviceg whieh he ia engaged to perform are of such

Womkmkn'h a nalurv that they have to lie rendered both within and without
the Province, he is given a right whieh enures for the benefit 
of himself and the members of his family dependent on him, not

na'dian the less that the latter may happen to In* non-resident aliens.
iKir This right arises, not out of tort, but out of the workman's

Co. statutory contract, and their Lordships think that it is a legiti-
iDi-mint mate provincial object to secure that every workman resident
lMldtt,l<‘ within the Province who so contracts should possess it as a benefit

conferred on himself as a subject of the Province. When he 
enters into this contract, it also appears to them to be within 
the power of the Province to enact that, if the employer docs 
not fully contribute to the accident fund out of which the pay­
ment is normally to be made, the employer should make good 
to that fund the amount required for giving effect to the title 
to compensation which the workman acquired for himself and his 
dependents. The scheme of the Act is not one for interfering 
with rights outside the Province. It is in substance a scheme 
for securing a civil right within the Province. The case is 
wholly different from that from Alberta which was before the 
Judicial Committee in Uoital Hank of Canada v. The Kin<i. 
• n.L.R. :t:{7. (1818) A.C. S6S, where it was held that the Pro­
vincial Statute was inoperative insofar as it sought to derogate 
from the rights of persons outside the Province of Alberta who 
had subscribed money outside it to recover that money from 
depositaries outside the Province with whom they had placed 
it for the purpose of a definite scheme to be carried out within 
the Province, on the ground that by the action of the " re 
of Alberta the scheme for which alone they had subscribed had 
been altered. The rights affected were in that ease rights wholly 
outside the Province; here the rights in question arc the rights 
of workmen within British Columbia. It makes no difference 
that the accident insured against might happen in foreign waters. 
For the question is not whether there should be damages for a 
tort, but whether a contract of employment made with persons 
within the Province has given a title to a civil right within tin 
Province to compensation. The compensation, moreover, is 1<*

3610
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lie paid by the Board and not by the individual employer con­
cerned. No doubt for some purposes the law sought to be 
enforced affects the liberty to carry on its business of a Dominion 
Railway Co. to which various provisions of s. 91 of the B.N.A. 
Act of 18(i7 apply. But for other purposes, with which the 
Legislature of British Columbia had jurisdiction to deal under 
s. 92, it was competent to that Legislature to pass laws regulating 
the civil duties of a Dominion Railway Co. which carried on 
business within the Province, and in the course of that business 
was engaging workmen whose civil rights under their con­
tracts of employment had been placed by the Act of 1H07 within 
the jurisdiction of the Province.

It was further contended for the respondents that s. 503 
of un Imperial statute, the Merchant Shipping Act, 1K94. 
invalidated the provision in question made by the Provincial 
Legislature, on the ground that the Imperial statute had con­
ferred a civil light from which the Province could not derogate. 
Upon this they desire to point out that whether the expression 

damages” in the section applies to a liability such as that 
under consideration, a liability not of the shipowner, but of the 
Board, is more than doubtful. For the taxation complained 
of in the present case is imposed with the object of establishing 
an institution which shall provide, insurance benefits for persons 
whose contract of employment arises within the Province, and 
it is not directed to the very different purpose of making the 
employer directly compensate his workman by way of damages 
for injury arising out of what has not the less to be proved 
as a tort because it may have happened, in the language of 
s. 503, without his actual fault or privity.

It was also argued that s. 215 of the Uanada Shipping Act. 
passed by the Dominion Parliament and forming c. 113 in the 
It.S.C. 1906, was inconsistent with the right of the Province to 
legislate as it has done. That section provides that if the master 
or any seaman or apprentice of any Canadian foreign sea-going 
ship receives injury in the service of his ship, the owner is to 
defray inter alia the expense of providing the necessary surgical 
and medical advice, with attendance, medicines, and subsistence, 
until the person injured is cured or dies, or is brought back to a
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IMF. home |Mirt. The only nlwervatioii which it is mx-tusury to mak.
F. <;. about this section is that it does not purport to cover the saim

WoaaMKN’s **eld “* 'l"1* the British Columbia statute. It may conceivably 
t'oMFKN- give rise under that statute to particular questions of election. 

Hoaiid There are no materials before their Lordships upon which they
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eau pronounve on this point, but it in no way ronciers ultra 
vires the scheme of the statute* under consideration.

For these* reasons their Lordships will humbly aid vise* llis 
Majesty that the judgment appealed from should lx* reversed, 
that the action should be dismissed, and thait the appellants 
should have their e<#ts of this appeal, and in both Courts below.

Appeal allowed.

S\Hk. CALGARY BREWING A MALTING Co. v. WILLIAMS.

I • i Sankatchewan Court of Appeal, Uaultain, VJ.H., Keiclamls, I-amont, nn<i 
El wood, JJ.A. duly 9, 1919.

Landlord and tenant ($IID—33)—Lease—Covenant—Forfeiture 
Rk-entby—Improvements—Liability.

A lease contained a covenant that upon default in the payment of 
rent, etc., the lessor should have the right to immediately determine 
the tenancy and re-enter. On June 30, 1915, the lessor (the respond 
ent) addressed a letter to the Mayor and Council of Regina, the 
important part of which is as follows:

Gentlemen:—As time changes legislation should In* enacted to suit 
conditions to meet demands that are required to cope with the situa 
tion. As you are ouite well aware that the people who are running 
the Métropole Hotel are practically out of business, and as this prog 
erty liel.mgs to me, and as it is almost opposite the City Hall, it 
would be rather unsightly to have the windows boarded up, as the 
city has been given power to assist and provide accommodation foi 
the local and travelling public. I am not going to ask you for any 
assistance further than to allow me to put an addition to the present 
building in the way of a rest room, sample rooms and any other 
accommodation 1 may see lit in the interests of re-opening to the 
general public as an accommodation. . . .

Held, that this letter, coupled with actual possession of the preni 
ises by the respondent from an earlier day in June, and followed by 
building and repairs begun on July 12 pointed conclusively to » 
re-entry by the respondent in June or at latest within the first day 
or two in July, and that the respondent was, on July 8, liable to the 
lessee for improvements which, under the lease, lie agreed to pay for 
at the expiration of the said term.

Mtnfeiucnt. Appeal from the trial judgment in an action against a hotel 
company for goods sold and delivered, and a further sum 
claimed to be due under a clause in a lease.

W. F. A. Tvrgeon, K.C., for appellant.
V. L. Bastedo, for respondent.
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Haultain, C.J.S.:—On May 15, 1912, the rc8poinlent 
Williams leaned to the Métropole Hotel Co., Ltd., a certain parcel 
of land in the City of Regina for a term of 10 years, at a yearly 
rental of $14,400. The lease contained a covenant that upon 
default being made in payment of rent, etc., the lessor should 
have the right to immediately determine the tenancy and to 
re-enter.

There was also a covenant by tin; lessee to erect a building on 
part of the demised premises, subject to the approval of the les­
sor or his architect.

It was also a term of the lease

SASK.

r A.

Hkmwimc
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Co.

Hnullsin, ('IS.

That all improvements which nhall be put or the tle,miw*J premises 
by the lessees shall become the alssilute property of the lessor, subject to 
this lease, but at the expiration of the said term the lessor agrees to pur­
chase from the lessees the building erected on the most easterly 45 feet 
of said lot 42 after an annual reduction of 6% of the cost value thereof, 
per year, is made for the depreciation in value of the said building erected 
on the easterly 46 feet of the said lot 42.

The lessee went into possession under the lease, and, in ful­
filment of the above agreement, erected a building at a cost of 
$7,801.55.

In June, 1!)15, the respondent distrained for rent then due.
On the sale of the chattels seized for rent, an amount of 

*2:11.50 over and above the amount duo for rent was realized 
and retained by the lessor, the respondent.

The chattels seized for rent wore removed from the premises 
before being sold, but the lessor put a man in charge of the 
premises when the distraint was made, who remained in sole 
possession of the premises from some date in Juno until July 12. 
The. lessee, the Métropole Hotel Co., closed up the hotel anil 
abandoned the premises late in June.

Williams in his evidence stated that he had a man in the 
building from the time of the seizure for rent in J une. anil that 
the lessee was never in possession after that time.

On June 30, 1915, the respondent addressed the following 
letter to the Mayor and Council of Itcgina :
To the Mayor and City Aldermen,

Regina, Saak, 
lientkmeni—

Ae time changes legislation should he enacted to suit cuuditioue to wee! 
demanda that are required to cope with Hie situation. As toll arc quite
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well aware that the people who are running the Métropole Hotel are prac­
tically out of business, and as this property belongs to me and as it is 
almost opposite the City Hall, it would be rather unsightly to have the 
windows I startled up, as the city has l teen given power to assist and provide 
accommodation for the local and travelling public. I am not going to ask 
you for any assistance further than to allow me to put au addition to 
the present building in the way of a rest room, sample rooms and any 
other accommodation 1 may see fit in the interest, of reopening to the 
general public as an accommodation.

I intend to use the south wall of the present building and put in a 
front on Rose Nt. to corres|Kind with the present building. For the balance 
of the structure 1 want to la* permitted to use lumlier, iron on the outside 
with gravel and tar roof, and lath and plaster throughout.

I have no plans to submit to you for approval as it is very hard to 
procure money, and I cannot a H ol d to engage an architect, but I have, as 
usual. m\ plans all prepared within myself, and they are in keeping with 
other buildings that I have been connected with in the city.

If necessary. 1 can explain the whole matter to you. Now, gentlemen 
this is a matter that lays within your own power, whether you will grant 
me a permit to go on with these additions for the pur|s»se 1 have stated 
above, for re-o|iening the building that is now closed to the public.

1 must have your answer at once, as this matter is urgent.
Yours respectfully,

R. II. Williams.
Per ( Sgd. ) R. H. Williams.

Certilied a true copy.
I Sgd. i Gm. Rkac h,

City Clerk. (Seal).
On July 12 the respondent hegnn work oil the alterations and 

additions to the building.
On July 8 the appellant company brought an aetion against 

the Métropole Hotel Co. for the priee of goods sold and delivered, 
and served a garnishee summons on the respondent Williams. 
The m paid the sum of $231.50, mentioned above, into
Vourt. The appellants claimed that a further sum was due by 
the respondent to the Hotel Co. under the clause in the lease 
quoted above, and an issue was directed by the Master in Cham­
bers.

On the trial of the issue the trial Judge found in favor of the 
respondent, holding, in effect,

(1) That the respondent was not indebted to the Hotel Vo. for the 
coat price of the building on July H. Iieentise lie did not re-enter mid put 
an end to the tenancy until July 12.

(2) That, in any event there was no debt due or accruing due by the 
Respondent, liecause, on the true construction of the covenant in question, 
the respondent. the lessor, was not to pay for the building unless and until 
the full term of the tenancy was completed.

82
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The finit finding is not, in my opinion, supported by the evi­
dence. The letter of June 30 set out above, coupled with actual 
possession of the premises by the respondent from an earlier 
day in June, and followed by building and repairs by the 
respondent, begun on July 12. points conclusively to a re-entry 
by the respondent in June, or at latest within the first day or 
two in July. The respondent was in exclusive possession and 
occupation of the premises from and after, at latest. June 27. 
On July 1st the rent for July become due, and the respondent 
remained in possession of the premises but did not distrain for 
the July mit.

Possession and occupation by the respondent on and after 
June 27 were quite inconsistent with an existing tenancy, and in 
my opinion the respondent must be held to have re-entered and 
put an end to the tenancy, either on June 27 or. at latest, on 
July 2.

As to the second finding. 1 would, with all deference, follow 
the decision in Bevan v. Chambers (1896), 12 T.L.R. 417, 
rather than the decision in FinkelmcUr v. Bates (1883). 92 N.Y. 
R. 172, relied on by the trial Judge. The fact that the clause in 
question makes provision for an annual reduction of 5$ for 
depreciation in the value of the building, suggests that an earlier 
determination of the tenancy was within the contemplation of 
the parties. If it had lieen intended to postpone payment for 
the building for ten years without regard to the tenancy, it 
would have been simpler and more natural to have provided for 
a 50'/# reduction. The reasoning of the Master of the Rolls in 
Bevan v. Chambers, supra, as to the proper course to follow in 
the case of two possible constructions, seems to me to apply with 
equal force to the facts of this cast1.

The appeal should, therefore, be allowed with costs. The 
judgment below will Ik* set aside and the appellant will have 
judgment declaring that on July 8, 1915, the respondent was 
indebted to the Métropole Hotel Co. in the sum of $7,801.88, less 
an amount represented by 5^ per annum on that sum from Nov. 
1, 1912. to July 2. 1915, in addition to the amount paid into 
Court.

Newlands, J.A.:—In an issue directed on a garnishee sum­
mons it was contended by the plaintiff that the defendant, the
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k?88t>r of certain premiavH, wuk indebted to the hwHee under .1 
covenant in the lease to pay for certain improvements made by 
the lessee.

The following provisions were contained in the lease:
(d) That the leasees shall build, but not later than Nov. 1, 1912, sub 

ject to the approval of the lessor or his architect, a building, or buildings, 
located on the easterly forty-five (46) feet of said lot number forty-tw«> 
(42), 26 feet by 46 feet and extending to the lane in the rear of said lo* 
No. 42 according to the plan thereof, . . .

(o) That all the improvement* which shall be put on the demises 
premises by the lessees shall become the absolute property of the lessor, 
subject to this lease, but at the expiration of the said term, the lessor 
agrees to purcha*e from the lessee* the building e rev tod on the said east 
erly 45 feet of said lot 42 after an annual reduction of 6% on the cost valu.- 
thereof, per year, is made for the depreciation in value of the said build 
ing erected on the easterly 46 feet of said lot 42.

The lease was for the tenu of 10 years, from Aug. 31, 1912. 
The trial Judge held that the lessees abandoned the premises in 
June and the lessor re-entered on July 12,1915.

This abandonment and re-entry would l>e a surrender of tin 
lease, and the question is, whether the surrender is such “an 
expiration of the term” us would entitle the lessees to recovc 
the value of the building erented by them tinder the above pro 
visions of the lease.

The word “term’’ may apply to either the time for whieli 
an estate is run or to the estate itself. In this ease I think it 
refers to the estate, because although the lease is for 10 years 
and the building in question is to lie built before Nov. 1, 1912 
the price to be paid at the end of the term is to lie the value of 
the building less 5% fur each year. A provision of this kind 
would only be necessary if the estate might terminate in an 
indefinite time. I therefore think the covenant on the part of 
the lessor ia to pay for the building at the termination of the 
estate and not at the end of ten years.

That being the ease, does the termination of the lease in this 
case by the abandonment of the tenant and the re-entry by the 
landlord, make the landlord liable under the above covenant ‘ 
This part of the agreement was not to come into effect until the 
termination of the lease. I cannot see therefore how an abandon 
ment and re-entry which terminates the tenancy has any effect 
upon the liability of the landlord to pay for a bnilding when 
the tenancy is terminated.
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Being of the opinion that the liability of the landlord dates 
from the termination of the estate, and it having been proved 
that the estate was terminated, I think the plaintiff is entitled to 
recover, and the appeal should be allowed with costs.

Lamont, J.A.:—I concur in the conclusions of the Chief 
Justice, whose judgment I haw had an opportunity of reading, 
and have just one remark to add.

The trial Judge held that the lessees, the Métropole Hotel 
Co., had abandoned the demised premises, and it, was argued 
before us that they must therefore be taken to have abandoned 
all the advantages which were theirs under the lease, including 
compensation for the building erected by them. Whatever force 
there might la* in this argument in a case where the making of 
the improvements is optional with the lessees, it cannot, in my 
opinion, be given effect to where, under the terms of the lease 
the lessees are compelled to set up the building for which the 
lessor agiiH^l to pay. Clauses (d) and (o) of the lease read ns 
follows :

(d) That tin* lessee* shall huihl, hut not later than Nov. I, 11)12. 
subject to the approval of the lessor or his architect, a building, or build 
ingi, located on the easterly forty-five ( 4ô) feet of said lot number forty-two 
(42), 26 feet by 46 feet and extending to the lune in the rear of said lot 
No. 42 according to the plan thereof, which for the purpose of identification 
is subscribed by the lessor and the lessee, said building to have a concrete 
foundation and be built of solid bricks, and there shall be a light wall t> 
feet by 6 feet where it adjoins the main building now on the said premises, 
mid building shall be either one story or two stories above the ground, 

at, the option of the lessees, and shall be roofed with such material as 
jail conform to the building regulations of the City of Regina.

(o) That all the improvements which shall be put ou the demised 
premises by the lessees shall liecome the absolute property of the lessor, 
subject to this lease, but at the expiration of the said term, tlie lessor 
agrees to purchase from the lessees the building erected on the said 
easterly 46 feet of said lot 42 after an annual reduction of 5% on the cost 
value thereof, per year, is made for the depreciation in value of the said 
building erected on the easterly 46 feet of said lot 42.

It will be observed that all buildings are to become the abso­
lute property of the lessor, but only this particular improvement 
is to be paid for. All improvements erected at the option of the 
lessees, the lessor gets without compensation, but he agrees to 
pay for the one which he compels them to erect. The lessees 
erected the building at a cost of $7,801.88. The consideration
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for tlu* lessors agivemeut to pay was the m vlion of the building. 
That consideration was executed.

Tuder these ei ecu ni stances, 1 am of opinion that the fact that 
the lesstTN left the premises when the landlord and chattel mort­
gagees had taken away all the furniture, without which the hotel 
could not continue in business, is not evidence that they were 
impliedly agreeing that the landlord could retake the property 
without re-imbursing them for the cost of the building.

Elwood, 4.1.A., concurs with Haultain. C.J.S.
Appml allowed.

SIMPKIN AND MAY v. TOWN OF ENGLEHART.
Ontario Supnmt Court, Appellate hi fini oil, Meredith, 1 Itritton.

Latehford amt MiddUton, March HO!).

Mvnicivai. cokiukatioxh ($ Il K—175)—Vem.ie watkb hi m.v—By-i.aw 
M AKIM; mkahonaiu>: ciiaki.k kok—< umpki.ijxu vhk iiy < itizknh— 
Con mi mes.

Hy tin- Municipal Act. It.N.U. 1111*. c. 11*2, *. :I1M1, “by-laws may In- 
passed by the councils of local miui ici puli ties . . . (70) for making 
reasonable charges for the use of public water and (72) for coin 
(telling the use within the municipality or any defined area therein 
for drinking and domestic pur|toses of water supplied from the water 
works of the municipality. Where a by-law has been passed undei 
the above Act a ratepayer within the defined area cannot escape pay­
ment of the assessed rates on the ground that he does not use the 
water supplied. He is in the eyes of the law a consumer, and cannot 
escape payment by sidling up that he is an offender against the law.

Appeal from the judgment of Logie. 4.. in an action by a 
municipal corporation to recover water rates assessed. Reversed.

Tbe judgment np|ieulcd front in an follows :
At the trial the following admissions were made hy counsel:— 

The plaintiff Simpkin lives on lot 311 on Seventh avenue, 
according to the plan of the Town of Englehart, and the plaintiffs 
the Mays live on lot 227 on the same avenue, according to the said 
plan.

The Mays’ property is approximately 000 feet from the nearest 
water supply of the town, and Simpkin’s projierty is 800 feet 
away.

There is no water supply pipe along Seventh avenue from the 
intersection of First street and Seventh avenue nor along First 
street from the waterworks situated thereon to Seventh avenue.
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The plaintiffs art* supplied with water only in the sense that 
the nearest non-freezable tap at which they may draw water is 
600-800 feet away, vie., on First street opposite the waterworks.

The plaintiffs have never used the town water, hut arc being 
assessed for water rates under see. 27 of the Publie Utilities Act, 
R.K.O. 1914, eh. 204.

They are not being subjected to a sj>orial tax or rate under 
sec. 15 of that Act.

The plaintiffs do not attack the by-law as to its legality gen­
erally, but contend that sec. 56 of by-law 88 is illegal and invalid.

There are only 22 owners or occupants in the town of Knglehart 
directly connected with the water mains.

Over 500 draw off water from public hydrants placed on the 
streets for the purpose.

By-law' 88 of the eon>oration pun>orts to be a by-law for the 
management, maintenance, and regulation of the Knglehart 
waterworks, made by the Municipal Council of the Town of 
Knglehart, under the provisions and by the authority contained 
in the Municipal Waterworks Act* and amendments thereto, and 
thereby the council established under schedule “A” thereof the 
rates complained of.

By sec. 51 of this by-law, the corporation was divided into 
live districts, as shewn in schedule “B,” the consumers in each 
district carrying water from the town hydrants to be responsible 
for the maintenance and upkeep of these hydrants.

The plaintiffs are in area 1 as shewn in schedule “B.”
The original by-law' No. 77 of the coloration, authorising the 

construction of the waterworks and sewerage system and providing 
for the issue of debentures to pay for the construction of the same, 
and also by-law No. 88, were put in.

The waterworks and sewerage system were installed by the 
defendants at the instigation and following an adverse report of 
the Provincial Board of Health as to the sanitary condition of the 
town.

Under the circumstances al>ove set forth, the plaintiffs contend 
that they are not liable to pay any w’ater rates whatever.

By suit-sec. 1 of sec. 26 of the Public Utilities Act, applying

•The statutory provisions relating to Municipal Waterworks an* now 
found in Part I. of the Public Utilities Act, R.S.O. 1914, eh. 204.
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<*NT. u, „|| uiuniciptd conseillions owning or u|Klrating public utilities, 
s. c •tlie council may pans by-laws for tlie maintenance and manage- 

Niuean. nient of the works . . . and for the collection of the rates or
chargee for supplying the public utility . . . and for fixing

v. such rates, charges and rents . . and, by sub-sec. 2 of
scowl oit th® same section, “in fixing the rents, rates or prices to lie paid

for the supply of a public utility the corporation may use its 
discretion as to the rents, rates or prices to lie charged to the 
various classes of consumers and also as to the rents, rates or 
prices at which a public utility shall lie supplied for the different 
purposes for which it may lie supplied or required.” By sub-sec 
3 of the same section, the corporation may shut off the supply, 
in default of |>aynicnt; but the rents or rates in default shall 
nevertheless, lie recoverable.

By sec. 27 of the same Act, "the sum payable by the owner or 
occupant of any building or lot for the public utility supplied to 
him there, or for the use thereof and all rents, rates, costs and 
charges by this Act to be collected in the same manner as rents or 
rates for the supply of a public utility, shall lie a lien and charge 
on the building or lot and may be levied and collected in like 
manner as municipal rates and taxes are recoverable."

By sec. 45, the corjioration may inspect any premises to which 
any public utility is supplied.

By suleeec. 3 of the same section, “where a consumer dis 
continues the use of the public utility, or the cor] giration lawfully 
refuses to continue any longer to supply it, the officers and servants 
of the corporation may . . . enter the premises in or upon 
which such consumer was supplied with the public utility for the 
purpose of removing therefrom any . . . pipes .... 
living the property of the corporation* . . ."

By the Municipal Act, R.8.O. 1914, ch. 192, sec. 399, “by-law- 
may IwpaKsisl by the councils of local municipalities . . . (70,i
. . . for making reasonable charges for the use of publie
water;" and (72) “for compelling the use within the municipality or 
any defined area therein, for drinking and domestic purposes, ut 
water supplied from the waterworks of the municipality . .

The plaintiffs are admittedly not eonsumers or users of muni­
cipal water.

f*8cv AnivinImrnt. Out. Stain. 1017. 7 Owi. V.. <-. 17 *. 4.)
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Are they " supplied ” within the meaning of sen-. 28 and 27 of ON1
the Public Utilities Act, or hoc. 399 of the Municipal Act? I 8. <
think not. Sm,.k,s

The word “supplied” in pain. 72 of sec. 399 of the Municipal ^N"
\ct, and the word “supplying” in se<'. 28, and “supplied" in sec. r
27, of the Public Utilities Act. must Is- read in their ordinary ,
meaning.

The Standard Dictionary defines the word “supply" as “to 
furnish with what is needed or desired; provide."

I find that the defendants have not supplied the plaintiffs with 
water within the meaning of the Acts alwve in part set out; and 
are not, under the circumstances admitted by counsel, entitled 
to assess, levy, or collect any water rates from them.

This result is strengthened, I think, by the wording of secs. 27 
and 45 of the Public Utilities Act. which clearly contemplate a 
supply of a public utility to premises where it may lie consumed.

To reach a conclusion in this case it is not necessary for me to 
pass upon the validity of sec. 50 of by-law 88 of the defendants, 
and I do not make a decision as to this.

The plaintiffs have paid no water rates and have suffered no 
damage.

If this judgment stands, there will lie no necessity for an 
injunction.

There will lie judgment for the plaintiffs declaring that the 
defendants cannot assess, levy, or collect any water rates from the 
plaintiffs or any of them in connection with the lands set forth 
in the pleadings.

The plaintiff s are entitled to their costs of action.
./. M. Feryutv», for appellants.
H. T. Harrtiny, for respondents.

The judgment of the Court was delhcred by
Meredith, CJ.C.I’.j—In the interests of public health the Norod,v

law permitted the municipality to require that all rate)layers, 
icnants, and occupants residing in the limits of the corpora­
tion should use for drinking and domestic purposes the water 
supplied by the corporation and no other: and the muni- 
ipality did so, by by-law, providing also for the punishment of 

any contravention of such by-law.
The plaintiffs admittedly conic within the provisions of the 

liy-law.
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The iminivipality also required by by-law. a* they had power 
to do, tliat all consumers of water, not directly abutting water 
mains or services, should pay certain low water rates, and tliat all 
persons abutting the water mains or services should pay a higher 
rate.

The plaintiffs arc persons not “directly abutting water mains 
or services,” and were rated as such.

But they say they are not “consumers.'* and so cannot be 
rated.

The by-law, however, cornels them to lie consumers: they arc 
by law “compelled to ‘use* ... the water supplied by the 
corporation” and no other; and so are plainly intended to In* 
included in the word “consumers,” whether they actually consume 
much or little or none. They are in the eye of the law consumers, 
and cannot escape from paying for their rights in this public 
lienefit, by setting up that they an- offenders against the law : 
if in troth they really are.

The case is not one in which it would be practically impossible 
for the plaintiffs to obey the law; if it were, rates would not be 
imposed until the water should lie brought near enough to be used 
as the law requires.

The appeal is allowed; and the action must In- dismissed.
Appeal allourtl.

CREELMAN v. HUDSON BAY INSURANCE Co.

Judicial Committee of the Privy Council, Lord* Buckma*ler, Punnoor awl 
Wrcnhunj. June £7, 1919.

Com ham km i$ IV K—Wfl)—Property acwviked for pckpohfh not actiiok 
INKI> HY CHARTER OK INCORPORATION INDEFKASIIILE TITLE tiKANTKH

- Agreement for hale—Validity.
A company incorporated by Act of Dominion Parliament having 

obtained an indefeasible title to real property acquired for purposes not 
MUthorincd by the incorporating Act, may properly enter into an agree­
ment foreale ofsuch property hii«I recover arrears due under such agree 
ment. The certificate of title, while it remainx unaltered or unchidlcngcd 
upon the register, is u certificate which every purchiiNcr in bound to accept

Appeal by defendant from tlie British Columbia Court of 
Appeal (1918), 40 D.L.U. 274, in an action to recover arrears due 
under an agieement for sale of land. Affirmed.

The judgment of the Board was delivered by 
Lord Bv< kmahtkh:- On Dec. 30, 1911, the appellants entered 

into an agreement to buy from the respondents certain land in
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Vancouver. Tin* agreement is sait I to be antedated, but into 
this anti the other circuit stances which Its I to the agreement 
being made their Lordships do not think it is necessary to enquire. 
The tern’s of the agreement provided for payment of the purchase 
print in certain instalments, anti threw upon tin; appellants 
the duty of discharging uu existing mortgage upon the propcity. 
Default was made by the ap|iellnnts in their obligations, and the 
proemlings out of which this ap|>eal has arisen were taken by 
the respondents against them for the puniose of obtaining the 
relief to which they were entitled by the terms of their bargain. 
Morrison, .1., Iiefore whom the ease was heard, dismissed the 
action, but his judgment was reversed by the Court of Appeal 
of Btitish Columbia, who gave judgment in favour of the respond­
ents. As to the form of that judgment no complaint is made. 
'Plie complaint is against the sulwtance, upon the ground that 
the respondents in fact had no title whatever to dispose of this 
land, and that the contract which they sought to enforce was 
null ami void anil incapable of being made the subject of legal 
proceedings. That contention depends u|hhi these circum­
stances:—The respondents are a company incoriK>rati*d by a 
Dominion Statute of 1910, and their |lowers of holding and dis­
posing of real estate are subject to restrictions and limitations 
im|M)scd by s. 14 of that statute, which is in these terms:—

The new company may acquire, hold, convey, mortgage, lease, or other­
wise dispose of any real property, required in part, or wholly, for the purposes, 
use, or occupation of the new company, but the annual value of such property 
held in any l*rovinee of Canada shall not exceed 15,000, except in the Province 
of British Columbia, where it shall not exceed 110,000.

It is not suggested that the property acquired by the company 
in this case exceeded in annual value the sum of $10,000. It 
is said that it was not in fact acquired wholly or in jiart for tlie 
purposes of the use or occupation of the company, and that 
therefore they had no power to hold or to disjiose of it. Their 
ixirdships do not propose to consider whether or not the ciicum- 
stances in which this property wrus acquired were circumstances 
which would justify this contention, but ujion the assumption 
that the projierty was not so acquired the apjx'llants are still 
faced with this difficulty: There is a statute of the Province 
of British Columbia which regulates the registration of title of 
property 1 tought and sold within its territory, ami that statute
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iwovide# (lui! whuiv registration Inkiw place u certificate slmll 
I*' issued, mill that a certificate of imlcfeiuiililc title issued under 
tl«' statute slmll so Ion* as the saine remains in force ami uncan- 
cellcd I*- conclusive evidence at law and in equity as against 
His Majesty and all ]Jorsnns whomsoever that the peniou named 
in sueli certificate is seised of an estate in fee simple in tile land 
tlsTcin deserils-d against tile world, subject to certain reservations 
and exec pi ion* which ate not material for the pur|>oacs of the 
present case. Such a certificate of registration was obtaincil by 
liai rcs|siudcnt company on Fell. Ô, 111 Id. and tlk‘ ap|icllants. 
realising that on the words of tile section they an- unable to dispute 
tlie title which tlic certificate confers, attempt to cscuiio from the 
iliftieulty by assi'rtin* Huit the circumstances render sueli certificate 
wholly void. Tliey assert that the fact that tile land was not 
acquired for the purposes of the company prevents the comjiuny 
being registered, aiul tliut as they are unable to lie registered, 
it is impossible tliut the certificate can grant any title. The 
appellant# further contend that unless this view be accepted, 
it would necessarily follow that by means of this Registration Act 
it would lie (Kissible for a Provincial .Statut»' Ui defeat and override 
Dominion legislation. Their lordships arc unable to accede to 
vitlicr of tlu'se propositions. In their opinion the certificate of 
title referred to in s. 22 of the Land Registry Act is a certificate 
which, while it remains unaltered or unchallenged ujsni the 
register, is mu' which every purchaser is Isiuiiil to accept. And 
to enable an investigation to take place as to the right of the |iiT#on 
t»i appear iqsiii the register when lie holds the certificate which is 
the evidence of his title, would be to defeat the very purpose and 
object of the Statute of Registration. Nor, in their Ixirdships1 
opinion, will the lights of the Dominion legislature lie in any way 
interfered with by this conclusion. It is imjxissihlr to assume that 
the officer in charge of the registration will not do his duty in 
investigating titles More he issues the certificate, and if in this 
case the certificate was issued inadvertently it would still have Isvii 
competent for the Attorney-General of the Dominion, while the 
company remained iqum the register, to have taken steps, had 
he thought fit, to have had the register rectified. It n-ight also 
have liecn coni|ieteiit for a shareholder of the company to take 
similar po«■ceding-, hut upon this it is unnecessary for tiiei
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Lordship* to expions any decided opinion. The register remain* M ’ 
unaltered and unchallenged, and the only question for <Incision I*. <
now is as to the effect of the certificate which the company have <,tKK,,XIXN 
held from Feh. ft. 1913, down to the present time. In their „ *'• „

HUDSON Bit
Lordships’ opinion, the apiiellants are Ixmnd to accept that Inmvrax«> 
i-ortificate, and consequently to comply with all their obligations 
under the rout met. 'Fheir Ixirdships agree with the view cxpri****! |tw.K.,,.r. 
by McPhillip*. J., that it npiienrs to lx* lx*yond all controversy 
that the appellants can have conveyed to them an alwolutely 
indefeasible title to the land which they have contracted to 
purchase, and they are unable to see why the .bulge expressed 
:iny hesitation as to the necessary consequences following from 
that clear and definite statement of opinion.

For these reasons their Lordships will humbly advise His 
Majesty that this appeal sh add lx* dismissed with costs.

A ppeal dismissed.

Re PUBLIC INQUIRIES ACT. It. < .
lirihsh Columbia Court of Ap/ieal, Macdonald, C.J.A.. and Marlin. (waitilur,

M, Phillips and Kberls, JJ.A. June 12, 101». v '

CONSTITUTIONAL LAW (6 I E 2—120,)- -COMMISSIONS -PrKROUATIVK POWERS 
of Likvtenant-Uovernor—Encroachment on judicial powers 
—Promiiiition Act—Public Inquiries Act Administration of 
justice.

The appointment of a eoniinission by the Lieutenant-(iovernor in 
Council to inquire whether intoxicating liquor had been unlawfully 
imported into British Columbia since the passing of an order of the 
Governor-General prohibiting such importation and also whether sales 
of intoxicating liquor had been made in the Province contrary to the 
provisions of the British Columbia Prohibition Act, is within the powers 
enumerated in the Public Inquiries Act, K.S.B.C. 1011. v. 110, wliich 
em|K>wers the Lieutenant-Governor in Council to appoint a cominissionei 
to inquire into matters connected with the administration of justice in 
the Province.

The Public Inquiries Art, K.S.B.C. 1011, c. 110, which einjiowers the 
Lieutenant-Governor in Council to amxiint a commissioner to inquire 
into matters connected with the gixxl government of the Province, the 
conduct of public business and the administration of justice is within the 
provincial legislative powers, under sec. 02 of the R.N.A. Art.

Appeal by tin* Crown from a judgment of Hunter, C.J.B.C., statement, 
in an action to prohibit an inquiry under the. Public Inquiries 
Act, R.S.B.C. 1911, c. 110. Reversed.

C. IL. Craig, K.C., for appellant ; Charles Wilson. K.C., anti 
Symons for resin indent.

Macdonald, C.J.A.: The Public Inquiries Act, c. 110, Maodonaid. 
K.S.B.C. 1911. empowers the Lieutenant-!«ovemor in Council to
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aplMiint a commissioner to inquire into matters connected with 
thi* good government of the Province, the conduct of publiv 
business and the administration of justice in the Province.

Pursuant to the Act an ordei-in-council was passed on Dee. 
21, 1018, apiMMiiting Clement, J.. a commissioner to inquire, 
to put it briefly, whether intoxicating liquor had Into unlawfully 
im]N>ited into the Province since the passing of an order of the 
Governor-General in Council prohibiting such inqxntation, ami 
also whether sales of intoxicating liquor had lieen made in the 
Province contrary to the provisions of the British Columbia 
Prohibition Act.

Action was commenced on behalf of a witness to prohibit the 
inquiry, but this action was dismissed on technical grounds. 
whercujMin the Lieut .-Governor in Council referred these questions 
of law for the opinion of this Court:

Is the said Act mira vires/ Ik the inquiry within the powers inferred on 
the Dent.-Governor in Council by the Act?

In my opinion the Act is intrn rires. Whether the order-in­
council up|M)inting tlie commissioner goes Iwyond the Act is a 
more difficult question. 1 may say, at the outset that I have no 
doubt his appointment for the pui|M>se of inquiring into breachv> 
of the B.C. Prohibition Act is not open to objection, and to that 
extent at least the order-in-council ap|s>inting hint is valid; but 
is that valid which directed him to inquire into breaches of the 
criminal law of ( anada? The inquiry in this respect is not I 
think one connected with good government, or the conduct of 
public business, and must be supported, if at all, as being con­
nected with the administration of justice in the Province, as tin t 
phrase is lined in No. 14 of s. 92 of the R.X.A. Act. The making 
of the criminal laws of ( anada is assigned exclusively to the 
Dominion, so is the regulation of procedure in criminal matters. 
“Criminal matters" are, in my opinion, proceedings in the criminal 
Courts, and “procedure” means the ste|»s to lie taken in prosecu­
tions or other criminal proceedings in such Courts. The com­
mission iu question here is extra-judicial. The commissioner is 
not a Court, and his proctedings are not proceedings in a criminal 
matter, or in any matter in the legal sense of the terni. Provincial 
legislation authorising his appointment is therefore not in conflict 
with the exclusive legislative authority assigned to the Dominion
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Parliament by s. 91, No. 27 of the B.N.A. Act. This however 
11<N*s not eonchule the matter, mm what was done may lie in C. A 
conflict with t lie residuum of |iowcr vested in the Dominion Parlia- 
nient by h. 91 beyond that specified in No. 27. It I «comes i xyv'/iio- 
necessary then to ascertain the sco|ie of the words “administration Art 
of justice" as used in s. 92 of the B.N.A. Act. No. 14. There is Macdonald, 
no authority U-aring directly on the question now under con­
sideration. In Kelly v. Mathers (1915), 23 D.L.lt. 225, 25 Man.
L.R. 580, the decision turned u|xm the fact that the inquiry was 
concerning provincial public business. Att'y-Cenl for Australia 
v. Colonial Sugar Co., |1914] AX’. 237. is not in fniint. The 
Commonwealth had no legislative power in respect of the matter 
to lie investigated. Here the legislature may have such j lower 
depending on the interpretation and scope of the language afore­
said.

Under its |lowers in respect of administration of justice when 
crime has lieen committed, the Province puts the machinery of 
the criminal law in motion. This undoubtedly is one branch of 
the administration of justice, but the discovery of crime when it is 
merely susjieetcd may, I think, also fall into that category. Pro­
vincial peace officers are charged with that duty amongst others.
A provincial detective force might. 1 think, lie organised under 
provincial laws for the very purpose for which the commissioner 
was appointed. Now, if I am right in thinking that investigations, 
extra-judicially, into the commission of crime for the purpose of 
discovering if and by whom committed are within the subject 
matters assigned to the Province under the words “administration 
of justice,” is there anything to prevent the Province from making 
the investigation effective by imposing on individuals an obligation 
to give evidence under penalty foi refusal. I think not. Such a 
I lower is not inconsistent, but consistent with the jurisdiction of 
the Province to legislate concerning pro|ierty and civil rights.

No doubt to concede the power to the Province to make 
investigations into breaches of Dominion laws would appear at 
first blush to In* an anomaly, and it might well lie argued that the 
1 towers eonfei red upon the Province in respect of the adminis­
tration of justice ought to l»e interpreted as conferring merely 
the duty or obligation to put the machinery of the Courts in 
motion, and to take the lequisite steps to prosecute persons
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accused of win v. That narrow countmvtion would, I think 
preclude what has Urn generally recognised as one of the functions 
of go vernirent in tho administration of justice, namely, the 
ferreting out of crime and identification of criminals. There is 
nothing novel in com])clling a witness to give evidence which 
may tend to incriminate him. That is done in the civil Courts 
and is the practice in one of the oltlest criminal Courts of the 
Realm, tla* Coroner's Inquest. With the justice or ex|>odiency of 
inquiries into crime by an extra-judicial provincial commission 
l have not to concern myself. The power to ap|M»int such rest* 
somewhere. It is either with the Dominion or the l*rovince. 
or with each, and hence it is idle to urge as a reason against the 
validity of the order-in-eouncil that it is inimical to the rights of 
the subject.

I would answer the first and third questions those mentioned 
aU>ve—in the affirmative, from which it follows that the other 
two require no answers.

Martin, J.A.. would allow the apiieal.
(iALLihkr, J.A.:—1 am of the opinion that questions 1 and :> 

should be answered in the affirmative for the reasons given by the 
Chief Justice.

1 have Ircen unable to find in the authorities or in any judicial 
dictionary any refeicnce to procedure in matters other than 
procedure in a Court.

By s. 91 (No. 27) of the B.N.A. Act, procedure in criminal 
cases is reserved exclusively to the legislative authority of the 
Parliament of ( anada.

1 think the procedure there referred to must lie taken to In- 
against some iierson charged with a crime ami called upon to 
answer.

The commission acting liere is not a Court.
The scope of the commission never reaches the stage when 

anyone is called upon to answer a charge although the evidence 
adduced may lead to a charge lieing preferred, and until that 
charge is preferred there is mi prosecution initiated and as I view 
it, no interference with the exclusive right of Parliament to regulate 
procedure. The laying of an information has been held not to be 
the commencement of a prosecution, as the magistrate may refuse 
a warrant: see Yale* v. The Queev (1885), 14 Q.B.D. 948.
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Whatever authority tlicre in to hold this inquiry trust I think 
l«- under tin* lir.nl of Administration of .lustier in tin- Province 
which by s. 92 (No. 14) of tin- li.N.A. Art is exclusively given to it.

Ah I eoiteur with tin- Chief .lustier, there is little that I ran 
usefully add to Ins views on this hraneli of tin- matter.

Mc’Philliph, J.A.: In my opinion the Art, tin* validity of 
which is called in question, is intra tin*, />., within the powers 
of the U-gislative Assembly of tin* Proviiu-e of British ( 'olumbiu 
and the roinmiHsion, tin- validity and sco|>c of which is railed in 
qurotion, has I*-en properly issut-d and is intra virt u of the )K)wrrs 
eonfcrml upon the Lieutenant-Governor in (ouneil and within 
the purview of the Act.

Att'y-tien'l for Australia v. ('olonial Sonar Htjininy Co., |I914| 
A.< \ 237, has been*greatly relied u|hhi to establish tlie ultra vire* 
nature of tin- Art and the commission issinsl then-under. With 
deference to all contrary opinion I do not consider tliut that, 
decision is at all conclusive or determinative of the question now 
before thin Court. The constitution of the Commonwealth of 
Australia greatly differs from tin; constitution of Canada and the 
l*rovinces of Canada as defined by the B.N.A. Act (30 and 31 
Viet. c. 3 Imp.) the luminous judgment of Viscount Hahlnne 
wrll |sat rays this and it is not a safe course to deduce principles 
and cx|s>sitions of the law as contained in the jutlgmcnt of their 
Dirdships of the Privy (xnmcil and apply them to the matter hero 
to be determined. U]xm this )>oint it is well to remem l«r what 
I»rd Parmoor said in Corp. of tlic City of London v. .1 xsocial#I 
Xncupaperti Ltd., [1015] A.C. 074, at p. 704:—

I do opt think that caw* decided on other Acts have much bearing on the 
instruction of the Acts or sections on which the present case depends.

The commission in terms may lie shortly stated as being a 
commission directed to enquire into matters relative to the unlaw­
ful importation into British ( ’olumbia of intoxicating liquor 
contrary to Dominion orders-in-council made and |Msw-d supple­
mentary to the local law, the dis|)ositkm of such liquor and tin- 
unlawful sides of intoxicating liquor generally within the Province 
of B.(\ wherein the same may be contrary to any local law.

It cannot he questioned—it is not in fact contended that tin- 
“ British ( olumbia Prohibition Act” (0 Geo. 5, 1916, c. 49), is 
in any way legislation Iw-vmd the powers of the legislative
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Assembly of tin* Fiovincu of li.C’. and this ( 'ourt has already 
given its opinion that the passage of the Dominion orders-in- 
eouneil is merely supplementary to the lovai law and the effect 
has not lieen to displace the local law, therefore the euquiry cannot 
he said to lie ultra vires in its nature. It is in furtherance of and 
in aid of the peace, order and good government of the Province, 
that is, the taking of all such measures as will ensure the govern­
ment of the Province in accordance with the expressed views 
of Parliament (see Perdue, J.A., now Chief Justice of Manitoba 
in Kelly v. Mather* (1915), 2» D.L.1L ‘225. 25 Man. L.It. 580. at 
pp. 006, 607, 008. 009.

Kurt her. in my opinion the commission is sufficiently sup|x>rted 
by suint. 14 of* s. 92 of the H.N.A. Act which leads as billows:—

(14) The Administration of Justice in the Province, including the 
Constitution, Maintenance and Organization of Provincial Courts, both of 
Civil and of Criminal Jurisdiction, and including Procedure in Civil Matters 
in those Courts.

The administration of justice unquestionably may conceivably 
lx- furthered by the lalxmrs of the commissioner in the exercise 
of the powers conferred ui>on him and to deny the exercise of 
those powers would he tlie placing of fetters upon the Provincial 
authority in plain denial of a conferred and exclusive jurisdiction, 
granhxl by the Sovereign Parliament to the legislative Assembly, 
under the terms of the H.N.A. Act.

It cannot lx* successfully contended that the legislation is in 
any way “eriirinal procedure*' or that the commission is of that 
nature.

The ratio decidendi of the Manitoba case. Kelly v. Mather*, 
su/n-u, is in my opinion capable of lx*ing referred to as applicable 
to tlx* opinion liere expressed and can lx* rightly and usefully 
referred to and falls within the language made use of by Lord 
Parmtxir in Cory, of the City of London v. Associated Xctcspaitcr* 
/Ml., supra, at p. 704 (following immediately after that previously 
cpioted) :—

8o far, however, as it is allowable to be guided by decisions in analogous 
cases I agree with Rwinfen Kady, L.J.

The analogy of the Manitoba cose is in my opinion so comolete 
u|x>n the points here submitted that I do not feel it to be at all 
necessary to further enlarge U|xm the law governing in the matter, 
it Ix-ing so ably set forth by the Judges of the Court of Appeal for
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Manitoba lKelly v. Mothers (1915), 23 D.L.R. 225. 25 Man. B-1 • 
Lit. 580). ( A

In the lvault my opinion is thaï questions I ami 3 should L- q,
answered in the affirmative. Answering these questions in tin1 i'vw.u 

_ , , . . , Ixovihii>way I do, renders it quite unnecessary to answer or refer to quea- An
lions 2 and 4.

Kbkhts. J.A.. would dismiss tin* ap|>cul.
Appeal allouai.

. CAH ADI/ v PACIFIC RAILWAY Co. v. PYNE. ,M|>

./ udit ial Committer of the Privy Council, The Lord Chancellor, Viscount II aid am.
Lord Huckmmter, Ijiird P or moor, and Duff, J. August 6, 1919. 1

( aurikrs (| II (• 114a)—Pashkmieb Dekailmbnt or < xits Cam deck* -
ti\ e Neoijoence—Phinw.

The plaintiff was injured by the derailing of a passenger roach in which 
he was riding as a passenger on defendants’ railway: the cause of the 
derailment was the breaking of an equalizing bar. Their Ixirdshipe 
concurred in the finding of the Manitoba Court of Appeal that the maxim 
res ipsa loquitur applied and that by proving that the ear in which he was 
riding run off the track the plaintiff made a printû facie case of negligence 
and that the duty then devolved upon the defendant to shew that the 
accident was not due to any fault or carelesness on its part. There was 
evidence to sup|»ort the jury's conclusion that the defendant had not 
acquitted itself of thin burden of explanation.

As earners of passengers the defendants' undertaking was to exercise 
a high degree of care, and to carry safely as far as reasonable can- and 
forethought could attain that end. The verdict of the jury that the 
negligence of the defendant consisted «in not having projs r inspection or 
testing of equalizing bars” was justified on the evidence.

Appeal by defendant from the judgment of the Manitoba Statement 
Court of Ap|ieal, in an action foi damage*, for injuries received 
by a pawengei on defendant's train. Affirmed.

The judgment of the Hoard was delivered by
Di pt, J. : The respondent on Jan. 25. 191(1, was a passenger îsiff. J 

on the appellants* train proceeding from Regina to Brandon by 
way of Bulyen ami Kirkella : when passing over tt switch near 
Kirkelln the couch in which the respondent was travelling left the 
rails ami capsized, and in consequence the rescindent was severely 
injured.

The action was first tried liefore a jury in 1917, when a verdict 
was given against the ap]iellants. A new trial was ordered on 
the application of the railway company, and the resjiondent again 
succeeded in obtaining a verdict and judgment in his favour.
The appeal of the company from that judgment was dismissed 
by the Court of Appeal for Manitoba, ami leave to appeal to this
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Boa r«l was given By that < '< mrt in exercise of the discret km vested 
in it l»y subs, tb) of s. 2 of the ordcr-in-eouneil of Nov. 28, 1910.

(’arriéra of |mssengers an*, of course, not insurers of the safety 
of the persons whom they cany, nor docs their contract of carriage 
imply an almolutc warranty that the vehicles and their equipment 
am perfectly sound and sufficient. They do. however, incur an 
obligation to un* due cans and as far as due rare and competent 
fomthought can si*euie that end. to carry their passengers with 
safety. Mol cover, the accident in which the plaintiff suffered 
was due to something which does not as a rule occur except through 
default in the performance of the carrier’s obligation to see that 
pmper care and skill are used, anil the action is therefore one of a 
class in which tlic Courts have mpratcdly held that the maxim 
rex ipsa loquitur applies, and that, in the absence of explanation 
by the carrier, proof of the accident itself affords some evidence 
that what hapi>ened did in fact arise through the failure to dis­
charge this obligation.

The immediate cause of the derailment of the coach is not 
in dispute. One of the “equalising bars" supporting the bod) 
of the car was broken: one of tlie |mrts was caught by the outer 
rail of the diverging track as the coach {Mused over tlie switch: 
and the truck in consequence was wrenched from the rails. The 
Court of Apfieal for Manitoba unanimously held that there 
evidence to support the jury’s conclusion that the company had 
not acquitted itself of the burden of explanation east u|>on it by 
pris if of the fact of derailment, and their Iiordships concur in that, 
view.

The evidence adduced by the company shewed that the 
broken bar was forged of suitable steel and by a projier process 
conformably to the pattern in general us<*; that theoretically, 
after allowing a projier margin of safety, it was of sufficient strength 
for sustaining the weight it was designed to support and resisting 
any strain which it was likely to undergo in the course of rail wax 
operation; that it had Iron in actual use since 1912; and that 
.‘dthough it hail I wen examined carefully a few months liefore the 
accident, no ilefeet in it and no evidence of its inadequacy had 
in fact come to the knowledge of the company's servants. It 
is admitted that the capacity of the bar to withstand pressure 
had not lieen put to proof by experiment ; but it was alleged
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that the; process of forging itself would have disclosed any Haw in 
th<‘ material then existing.

On the other hand, it was adroit toil that this accident was 
by no means the only occasion in the ex|ierienee of the company 
on whieh a bar of the same design, produced by tlie same process 
and of the same material, and serving a like purjioso, had proved 
inadequate to resist the strains to whieh it was subjected.

The company's witnesses inferred to several eases of the 
collapse of such bars, the earliest ease speeifieally mentioned having 
oecuircd six or seven years liefore the date of the trial. It was 
not suggests 1 that these t ract un v were due to conditions involving 
any test more severe than the company's engineers might fairly 
be expected to anticipate. The broken bar itself was not pro­
duced for inspection by the jury, and there is no evidence of Intent 
defect in the metal. There was evidence from at least one of 
the company’s witnesses as well as from witnesses called by 
the respondent to the effect that nothing connected with the 
process of forging would in itself supply a satisfactory criterion 
of capacity to resist pressure; and, moreover, that tests by actual 
pressura and shock affording adequate criteria of such capacity 
could with no great difficulty or inconvenience lie devised ami 
applied, and indeed tliat in practice such tests are employed for 
the pur|)osc of ascertaining the sufficiency of the steel used for 
the manufacture of other parts of the equipment of railway cars. 
It is, in their Lordships’ opinion, impossible to contend that it 
was the duty of the jury to disregard this evidence.

It is true that the testimony is a little indefinite upon the jioint 
whether any of the instances of the breakdown of equalising bare, 
spwifieally mentioned by the company's witnesses, occurred 
liefore the forging of the bar in question. But one at least of 
these instances took place as early as 1912, the year in which the 
liar was forged; ami as there was no evidence that no such fractures 
had occurred earlier than tliat date, the jury, in considering 
whether they were in possession of all the relevant available 
information touching the experience of the railway comjiany, 
were entitled to weigh the fact that such evidence was not pro­
duced. Moreover, an opportunity for the testing of the particular 
liar under investigation had lieen presents! only a few months

IMP.
r. <
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Duff, J.
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Ix*fcuv thv accident, when, as already mentioned, the truck to 
which it was attached was dismantled and examined.

Before their Ixirdtshiiw' Board the principal contention of 
the ap|M>llants was that a reasonable explanation of the derailment 
was to Ik* found in a cause for which it could not Ik* held ressai­
si hie: oil the day of the accident and for several days before the 
weather was intensely cold, and steel under the action of extreme 
cold may become frangible1 under impacts which it could revsist 
without injury in ordinary temperatures. In very low temper­
atures unaccountable fractures of steel frequently occur; and it 
was alleged that there* is no known practicable* precaution by 
which such fractures can lie pieve*nte»d in sue*h circumstances.

If the facts in e»viele»nce pe»inte*el to something beyond the* 
cemtml e>f the* np|x*llaiits’ ceimpany as the* e*ause* eif the ae*cident 
with a probability e*ejual to that attaching to the* inference which 
aaerilies it to the* elefault eif the* company, then. eif e-emrse*. a verdict 
against the* ce>in|iany enight not to have lx*e*n given. But the 
jury were* ne»t eonelwting a scientific investigation, “('emits," 
as Lorel Ixire-burn said in Evan# v. Antley, [1911[ A.( (171. at p. (i7S, 
“like* ineli vidua Is. habitually act U|hiii a balance* of pre>babilitie*s;" 
anel it was within the* province* eif the* jury to estimate* the* com­
parative* elegre*es eif probability ascribable to the* rival explanations 
advance*!I by the* |iartie*s. Their lxirelshi|is agre*e* with the* 
Manitoba Court that the- pieibabilitie*s were* not se» precisely 
balane*e*el as te» justify the* cenie*lusiem that the* jury acte*d iin- 
re'asemably in preferring the* liypeitlie-sis pre*se*nteel by the* re-spemêl­
ent.

Their Ixirelships are of eipiniem that there is another and 
iiule*|M'iulent ground e»n which the* juelgment of the Court of Ap|K*al 
ought tei lx* sup|H»rt<*el. The* jury at tribute*! I to the* company 
<le*fault in r»*s|icct of the* eluty of ins|M*e*tion as we*ll ns in re*s|ieet 
of the eluty of testing. Their Ixirelshijis sex* no mason for eliffeiing 
from the* view* of (lait, J., that this fineling n*fe*rre*el to the ohligation 
of the* voinpany to inspect its true-ks from elnv te» elay en rouit : 
anel the* jury might we*ll have tliemght that after the* incident 
(alie»ut to U* mentioiied) of Jan. 24. tin* elay lx*fon* tin* aceiehnt. 
this ohligation ealle-el for an examination of exceptional rigour. 
e*Hpe*eially in view of the* e*viele*ne*e* of the e*enilpany's offienals. 
alre-aelv mentioned, temehing the* action e»f the* weritlicr.
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On (he « lit y liefore the accident thv train liatl lm*n brought 
to a stop in a snowdrift, and it lieeame nei-essarv to bring up n 
more |*>wvrful Inmiuotivr to push it through.

The evidewe given by one of tlw* e<*r|wnyV divisional 
intendents indien to* that nueh an o|>eration wan ealeulated in 
the ordinary course to subject this partieiilai ei|ualising bar to a 
shock of noire seventy, and the jury found in answer to the fourth 
question that it wan a shoek then nreived which caurwsl the bar 
to "

Assuming in favour of the railway eoinpany that the bar had 
lieeone abnormally brittle through the effect of the went lier, 
their lw»nlshi|w agns* with the Court of Appeal that the jury were 
not without solid grounds for iejecting the suggestion advanced by 
son e of the company's officials that the fracture might with equal 
likelihood Ik* aserilied to a jar occasioned by a whirl encountering 
a pebble or an uneven joint in a rail or by the ordinary oscillation 
of the coach.

It was for the jury, having cone to this conclusion respecting 
the result of the incident of the 24th at Kirkclle. to consider 
whether in all the circumstances the failure of the company’s 
officials to discover evidence of the injury in tin e to repair it was 
satisfactorily explained.

The contention was advamrd that ocular insertion would 
In* the only practicable method of examination for detecting a 
fracture, and that the most rigorous ocular inspection could avail 
nothing, because the fracture, if it existed when the truck was 
exair ined at Regina and Xeitdorf. would lie concealed from view 
In weighing this explanation of the failure to discover the condi­
tion of the bat the jury would, of course, consider the character 
of the examination made at the plan's mentioned, and they would 
also consider with what degree of accuracy the jsisitioii of the 
break had licen determiissl by the oral testimony of the railway 
company's witnesses.

It was for the railway company to satisfy the jury u|mhi these 
points; and having regard particularly to the inconel usi venom of 
the testimony as to the position of the break, and to the non- 
production of the broken |»arts of the bar, the conclusion at which 
the jury arrived cannot, their Ix»rdshi|)s think, lie successfully 
impugned as without reasonable foundation.

IMI*.

I* <\
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Their lordships will, therefore, humbly advise Mis Majesty 
that this ap|X‘.*i 1 should lie dismissed with eosts.

Duff. J. Ap/ual rfismi

V B
S. <

FAIRBROTHBR v. FBOLES BELLOWS ENGINEERING Co., Ltd.
New Rr mix trick Sujtnnu Court, A pftcnl biviewn, lluzcn, C.J., White mut 

(Irimmer, JJ. June IS, 1919.
Mawti.k ami servant (6 II A—«7) Knoinrerino work tivv hove

NlX'KSSlTY or EEEl’INU CLEAR KKVM PASSIM; trains XkoMUKNLI 
Injihy Damahw.

Where eomliliuiis are sueli lliat il is ini|M.ssilile to secure an aiichorugv 
for a guy ro|w iwod to afford the iMitmuiry resistance to the strain pul 
u|M>n tackling in raising lients in connwtion with the erection of a grain 
conveyor, such as would hold the ro|s- clear from [iiissing trains, it is the 
contractor's duty to see that the work is made safe for his employees 
either by following a different system of erecting 1 he bents, or by providing 
some adequate means to safeguard the guy wire from contact with |iassing 
trains, or to warn or stop passing trains wliile it was so attaclieil.

Failure by the railway employees to lake sufficient care to avoid 
contact by the train with the guy wire was something which the con­
tractor was hound to anticipate and guard against ami negligence on the 
part of the company's employees would not affect his liability.

|.t iuxlu Miiniiu .V liuiliraij Co. \ McbouyaU ( HKH» . 42 ('an. S.C.It. 
120, Hrook* Scanlon <1'Hr ini Co. v. Fukkunu (1011), 44 Can. S.C.It. 112: 
Wilxon v. 1 hrrtf, L.lt. 1 Ke. A Dix. 326. applied.]

Si atement. Appeal 1 i.v deft from the trial judgment in an action
for damages for injuries xvliieli caused the death of plaintiff’s 
intestate. Affirmed.

/*’. It. Taylor. K.( for : />. Mailla. K.C for resp ind­
ent.

Wl.ii. J.
'I’lte judgtretil of the Court was delivered by
White, .1.: This ease was tried liefore Crocket, J., ami a 

jury, at the St. John Novemlier Circuit, ami resulted in a verdict 
for the plaintiff for 810.000.

It appears that on Nov. 1ft, 1017, the defendant was con­
structing a grain conveyor in connection with the elevator situated 
near the south end of Prince William St., St. John. One section 
of this conveyor, referred to in the evidence as sect. No. 4, is 
built for some :<00 ft. of its length over the (ioverninent branch 
railway track, which, coming in from the main line by way of 
Courtenay Hay. rounds Reed’s Point, and thence runs for several 
hundred feet northerly over and along wl turves lying to the west 
of Water St. The gallery of the conveyor where it runs along 
the hnrlxmr front is sustained at a height of some fill ft. or so above 
the wharf surface by licnts. The legs of these* Units are formed

98

14
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of 12-inch timlicr, nn<l at the wharf's surface, rest W|*»n foundations 
s|wcially prepared to sustain them, and to which they an* Isilted.

S|**aking particularly |iortton of sect. 4 win-tv. as stated,
the conveyor runs altove and along the railway, each lient straddlt-s 
the railway track so as to leave a space of 15 ft. Iietweon its legs 
at the surface of tin- wharf. 'Phis sjiace narrows as the legs 
approach the cross timU-r which forms e Is-nt, so that
where they are Isilted to this cap the legs of the lients are only 
sure ti ft. or s<i apart.

The lients art- so constructed that while the leg which is nearest 
the harliour front rises with a very slight incline inwards from the 
]perpendicular, the other, or eastern leg. leans inward over tia­
ra il way track at an angle much more pronounced.

The lients are so placed that, when- practicable, then- is a 
distance lietwmi each of them mid the one next it of 35 ft. This 
distance is bridged at the top of the lients by 4 stringers running 
iron' cap to cap. and n-sting upon, and to. ô-foot eorliels
attached to the cap timU-r at right angles thereto.

At the time the plaintiff's intestate received the injury which 
- auaed his ileath. ft lients of No. 4 sect. had Urn erected and 
I silted at the foot in position: and 3 of them, that is to sav. Nos. 
I. 2 and 3, had Urn connected at the top by stringers in the 
manner descriU-d. The mode employed in constructing sect. 4 
of the conveyor, or at least that |portion thereof which is sup|*irted 
by the ft bents referred to. was to build each lient prone u]xin the 
ground and then to raise it into its final standing (position by 
means of a block and tackle of which one end was attached to 
the cap of the U-iit to be raised, and the other secured to the cap 
of the lient, last erected. To afford the necessary resistance to the 
'train put u|m»ii this tackling in raising the lient into place, a 
wire rope aUmt *4* in " ter was attached either to the cap 
of the standing U-nt to which the tackling was secured, or directly 
attached to the tackling itself, and from there this wire rope was 
carried backwards and down to one of the mooring |sists which 
-tand along the front of the wharf at intervals of some 30 to 40 
left apart, and at a distance of 3 to 4 feet back bom the cap which 
crown» the fare of the wharf. Tliese mooring |hpsVs are aUiut 22" 
in diameter, and aUiut 4* 2 ft. ■'* height aUive the wharf’s surface. 
Throughout the distance of 300 ft. or so referred to wlien* the
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Iwnts straddle tin* railway track, the wintern leg of each lient is 
placed within «Inmt a foot and a half of the wharf cap referred to. 
The n*sult is that if a line were drawn from the foot of one lient to 
tlie foot of the lient next to it, the irooiing post then* would fall 
from one to two f«*et within, that is to the eastward, of the said 
line.

The evklenee is that when a Inix ear was standing on the 
track opisisite any of the irmring jsists n*ferre<l to, sufficient 
span* was not left hetwmi th<* car and the |xist for a man to pass 
through.

AUiut ten o'clock of tin» morning of said Nov. 15, 1917, the 
plaintiff's intestate and three other men were engaged in fastening 
into place the stringers connecting the cap of No. I lient with the 
lients on either side of it. The frame-work of No. (i lient was 
lying u|mn the ground nearly complétai and rear I y for en*ction. 
The win* guy rope, intended, as alsive trentioned. to nffonl 
resistance to the pull of the tackling liv which it was promised 
to raise No. (> lient, had lxx*n fastennl to, or at the top of. No. Ô 
l**nt and tlienee carried hack over the cap of No. I lient, and 
from then* ran down at an angle to the imsiring |nw*t which stxssl 
near the foot of No. 3 lient, and was then* secunal to that mooring 
I mat. Then* is evidence that this wire rope, when* it
hung I let wirn the top of lient 4 and the mooring |sist refern*d to. 
was so slack that it liellied somewhat and was |iena*ptilily swaveiI 
by the wind.

During the pmgivss of the work it was customary to run 
trains in and out over that isirtinn of the track when* the work 
was I icing done, twin* a day, once at or alsiut ten in the morning, 
and again at or four in the afternoon, and in addition to
what may lie termed these régulai tri|is, trains won* liable to In 
run in and out at other times of the day on special trips. The 
evidence is that tile wharf structure itself was not sufficient I \ 
sulistantial to prevent a jierceptilile movement of its t indiens in 
plan** when the train was passing over it. Partly, as I infer, foi 
that reason, and partly to make sure that no materials employed 
in the construction work lieing carried on obstructs! the rail wax . 
one of the railway employees usually walk<*d ahead of the train.

(hi the .morning on which the injury complained of occurred, 
one of the railway employee*, named Mowry, walked ahead of the

^022
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train hk it nunc in on tin* aiding past wlivrv tin* plaintiff’s inUwLatv 
was at work. Hr failed to notice Uh* guy rope running from Uh‘ 
top of bent No. I down to the mooring (amt, as imitionvd, hut 
latth tile engine-diiver and the vuImimii saw it. The train on 
its passage <lces not ap))ear to have touched this guy rope, hut oil 
I nicking out, none ten uinutes later, with son c Inix cars, the 
train, so the jury have in effect found, caught the guy ro|H? and 
liefore the train could lie stop|Nsl had carried it sufficiently I'm 
to <niun‘ lient No. 4 to lie drawn forward so as to fall against Unit 
No. f>, thus causing Uitli Units to rollu|>*e and coli c to the ground. 
The plaintiff's inti'statr fell with the Units, thereby sustaining 
the injury which son r two days lain* n-sulteil in his death.

Kleven ipiestions wen* siihn ittetl by the trial Judge to the 
jury, and these with the answers were as follows:

1. Q. Was the death of the plaintiff’s intestate vanned by the guy win* 
which was used by the ilefendant in the raising of the conveyor bents being 
• aught by the C. G. shunting train? A. Yes.

2. (j. Was adéquat** protection provùlcd for the defendant’s workmen 
« nqiloyed in tin; construction of the conveyor allow the railway trai*k against 
-ueli a danger? A. No.

.1. <j. If not was such inadéquat) «lue to negligence 011 the part of the 
defendant company or its employees? A. Defendant «company.

4. Q. If ho di<l such negligence lay in one or more and in wliich 01 the 
allowing particulars: (a) Failure to provide proper and «•oinpetcit aii|>criu- 
tendenee. A. Yes. (h) Failure to provide a reasonably safe place for the 
employees to work in? A. Ye*, lack of supervision, (c) Failure to auopt » 
rvasonalily safe nystem of work in the erection of the bents and construction 
••f the conveyer over the railway tracks? A. Yes.

5. tj. If you find there was negligence in the particulars (b) and (c) as 
Mated in the pretvding question, or in either of said particulars, state in whst 
rc*|s*ct the plan- and system or either of them as the case may be was not 
reasonably safe? A. (b) Yes. (c) By not having a proper «levier to safeguard 
•he guy wire when cars were passing.

6. <j. Was the death of the deceased the direct result of the lark of 
adequate protection for the safety of himself and other employees while working 
over the C.U. Railway tracks? A. Yes.

7. Q. Were any of the employees of the C.G. Railway guilty of negligence 
m connection with the running of the shunting train over th«‘ conveyor bents 
on the morning of Nov. 16, 1917? A. No.

If bo, name them and state in what such negligence consisted.
8. Q. At what sum do you assess tlie pecuniary loss of Mrs. Fairbrother 

a ml her two children by reason of the intestate’s death? A. 110,000.
9. Q. How do you divide the damages so found as between Mrs. Fair- 

brother and lier two children, Arnold and Darrell? A. 16,000 to Mrs. Fair- 
brother and 64,000 to her children Arnold ami Darrell, 62,000 each.
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10. Q. Did the accident which caused the death of the (tlaintiff’s intestate 
arise out of and in the course of his employment? A. Yes.

11. Q. At what sum do you place the damages under the Workmen's 
Compensation Act? A. 12,600.

The defendant's counsel contends that the answers of the 
jury to all of these questions except Nos. 8 and 11 an* against 
the evidence and weight of evidence. As to No. 8 he claims the 
danmgvs are excessive.

With reference to Q. I, I think then* was ample evidence to 
warrant, the jury in finding as they did. The same 1 think is true 
of Q. 2.

Taking (J. 3, 4 and .1 together. 1 think it is fair to assume that 
tin* jury in (mdiiig as they tlid, that tlic defendant was guilty of 
failure to pmvide a reasonably safe place for the employees to 
work in had fiarticular reference to tlic plaintiff’s intestate.

Had the evidence cstaMiahcd due can* uikiii tin* part of tl»e 
defendant in pmviding pni|H*r su|**rintendcnee of the work anil 
that the method follow'd in electing the ! tents u]xm sect. 4, by 
constructing the same u]xm the ground and raising them tit place 
in the manner dcscrilted, was the safest method which was reason­
ably practicable under tin* circumstances, anil that the injury 
which mmlted in tin* death of tin* plaintiff's intestate arose wholly 
thmugh the failure of McWilliams, the assistant superintendent 
of the defendant, to see that the wire which caught in the train 
was attached to a proper anchorage, then 1 think the* case would 
have fallen within the principle enunciated in Wilson v. Merry 
(1868), L.R. I S<*. & Div. 32(i. and the ilefeiidant would not have 
been liable. Hut the testimony of Flood, who was tin* only 
witness called on U*half of the defendant, is such that the conclusion 
might, I think, very reasonably U* drawn from it that owing to tin 
proximity of the conveyor Units to the wharf front, it was not 
possible to secure any other anchorage than that afforded by one 
of the mooring |xists referred to. Adopting that conclusion it 
would then, I think, follow that the defendants would lie guilty of 
négligence Ih-cause they must lie taken to have known, or if they 
did not know it was their duty to have informed themselves, of tlx 
local conditions under which the work was lieing cmrietl on.

If these conditions were such that it was inqxissiblc to secure 
an anchorage for the wire rope in question such as would holil 
the rope clear of passing trains, or permit of its lx*ing so held, then
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I think the <k‘feu«laiit was umler a duty, which it could not <w»|M‘ *•
liy debating it to an emploviT. to him* that tin- work wan made .< < 
as Httfc for their employees a* was reasonably | sensible. either by j.A|M.
I olio wing a different system of erecting thp Irnt* (such for instance ,,HU1 H" 
mi* was pursued on No. 3 where the limits went erected over sheds Fk*.m>
and built from the ground up) or by providing some ade<|uate swSuv
means to safeguard the guy wire from eontaet with the ear when a Co. I.m 
train was passing; or, : t least, by taking all rare leaaonably iiossiblc White, j 

to insure that the guy ro|»c was not left attaelied to the mooring 
Imst for any longer |ieriod than wits altsolutely necessary in 
connection with the raising of sueli lient, and hat while it was so 
attached, proper steps were taken to warn and stop passing trains.

That view I think is sup|iortrd by .\innlit Minituj <fr Hmlmiy 
Co. v. Mcboinjnll ( MMHf), 42 < an. S.C.H. 420; and Hrooks Scanlon 
fi'Hrien Co. v. Fakkema (1011), 41 Can. S.C.H. 412.

It is true that Flood testified that in his opinion llie election 
of the bents in the manner adopted on w*ct. No. 3. by I 
them from the ground up. would have lieen more dangerous to 
die employees than that used in raising the first fixe lents of sect.
No. 4, assigning as a reason for this lielief. that wlieir the lient 
was built from the ground up. the men Imd to work upon narrow 
'taging. Hut the jury wen* not InhiihI to adopt Flo*si's view upon 
that matter, and 1 do not hesitate to say that had 1 Iren trying 
the ease without a jury I do not think I myself would have adopted 
it, having n>gard to all the circumstances disclosed by the evidence.
Flood was an engineer then aUait twenty-five years of agi*, a 
graduate of one year’s standing of the V.N.B. School of Lngineer- 
Hig. He was as time-keeper, although lie did some
engineering work in connection with the construction, such as 
furnishing lines, etc.; and he says that in one or two instances he 
advised with the superintcn<lciita as to the Irst and safest method 
of erecting I nits on No. 2 portion of die conveyors. Ile I uni. 
however, nothing to do with sii|>crintcnding the actual work ot 
construction, and admits that In* had no previous exjierieiiee in die 
construction of work of that character.

While the jury by their answer to (J. (c) No. 4 found that the 
defendant was guilty of negligence in failing ** to adopt a reasonably 
safe system of work in tlie erection of Imita for the must ruction 
of the conveyor oxer the railway tracks." by (J. f> they have stated
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I

• “• tliat I hi* ncgligem-e n insist V41 in not hnving a profier device to
> <*. safeguard the guy rujxi when cars were jiassing. If, as I take it,
t aim- *>>' the won Is " proper device " is meant soire mechanical appliance 

hnotmkh to hold the guv wire, when fastened to the m< siring |K»t, dear
I k..u> of passing cars, there is no evidence to shew that such a device

nkknim. waK feasible. On the other hand, Flood, in the course of his
1 " I«ti>. testin'ony, being asked as to the feasibility of providing such a
wh.if, j. safeguard said that lie did not know how it could Ik» done, as the

lients stood so near the edge of the wharf. Had the defendant 
lieen found guilty of negligence by tin* jury U|m>ii no other ground 
than that they, the defendants, had faik-d to provide such proper 
device, I would luive doubted very much wlietlier the* venlict 
couhl lu- supportai u|mui that ground. But the jury have also 
found that the defendants were guilty of negligence, in failing to 
furnish pro)ier sufiervision of the work. The su|icrintcndent 
employes 1 by them was a mail named Raymond. According to 
the evidence of Fhssl, Ravirond was general suiierintendent of 
the whole work, and it was his duty to superintend not only the 
construction of the conveyors but of the elevator itself. The 
assistant superintendent was a mail mimed McWilliams, and 
umler him was a nan by the name of Fllsworth. who was carpenter 
foreman, ami a man named Nicholson who was foreman of lalxiurers 
Flood testifies that it was the duty of McWilliams to select from 
tin e to time, as required, the mooring |*>st to which the anchorage 
wire should lie attached, and to su|)crintciid the riggers who 
were employed in fastening such wire to the forward lient and in 
carrying the same back to the mooring |Kist and attaching it then 
He further states that by telephone the railway officials had been 
requested to notify ilefendant when trains were to lie sent overth* 
section of the track when- the defendants wen- engagi-d in erectim: 
the conveyor; that the railway officials had pron ised to give the 
notice, but prior to the injury which resulted in the death of tin 
plaintiff's intestate had failed to carry out such promise. It 
further appear* that on the day before that on which the plaintiff 
intestate was injured as described, the train would have collide ! 
with the anchorage rope- where it was then attached to anothci 
mooring poet (for the purpose, as I infer, of raising lient No. 5 
had not one of the train hands discovered the «langer in tin « 
and notified the defendants who thereupon ha«l the anchor rop«
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removed. Il further apiicars that while thv ro|ic wus uttachod 
to the mooring |Hwt where it was liable to rmre into rontaet with 
a passing train, no guard was placed by the defendant to notify the 
train hands that such rope was so attached, and to insure as far 
as possible that the train did not cotre into contact with the 
same; ami to inv mind the evidence further shews that proper 
care was not exercised to see to it that the rojie attached to the 
mooring post, or anchorage, did not remain so attached for a 
longer tin e than was reasonably necessary.

In short, without attempting to review in detail all the evidence 
l waring upon tin* question as to the defendant's failure to provide 
adequate and proper superintendence for the work. I think there 
is ample in the testimony to warrant the jury in coming to the 
conclusion that 110th Raymond and McWilliams were negligent 
in failing to take pro|*»r precautions to prevent a collision of the 
train with the wire anchorage rope : and this too. not only on 
the one occasion when the plaintiff’s intestate was injured, but 
on other occasions during the progress of the work on that part of 
sect. 4 where lients were I icing erected over and astride of tin- 
railway track.

I further think the fact that, not in one instance alone, but in 
several, the defendant's superinteiMlcnts failed to take propel 
care to provide for the safety of the employees in their charge, 
is at least firitnâ facie evidence of ineonqieteney ; and that when 
once incompetence of the employer's *u|x‘fin tern lent is shewn the 
burden rests upon the employer to prove, if he can. that he took 
proper care to select a competent |)erann or iiersons to su|ierinteiid 
the work, when, as is the case here, the question of proper super­
intendence is placed in issue by the pleadings.

In Wikuw v. Merry, L.K. 1 Sc. A Div. 321 i. lord ( oloiisay in 
the course of his judgment taki*s care to point out that no question 
w’as raised tliere as to tlie competency of the superintendent 
employed by the defendant. It is true that Klood testified that 
in his opinion I mill Raymond and McWilliams were men eom|>etent 
to discharge the duties of xu|*'rintendenee entrustisl to them by 
the defendant. Rut again the jury wete not Ixmnd to accept his 
opinion upon that point ; and in view of the evidence in the case, 
•right, I think, very reasonably take a different view, as they
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unquestionably u|*penr to liavv «lone from their answers to (J. (a I 
No I

1 therefore think then* is sufficient evidence to warrant tin 
answers of the jury to (). I to ti inclusive, except, possibly. in­
stated, their answer (<•) to Q. No. 5.

The defendant further claims that the injury i<» tin* plaintiff* 
intestate was the direct result of negligence of tlu* railway's 
servants. The jury have directly fourni against this contention 
hy their answer to (). 7, and their finding upon this point is one 
which I think they night reasonably make under the evidence. 
Hut even assuming the evidence hud established, that despite 
the negligence of the defendant, the injury would not have occurred 
without the concurring negligence of tin* railway's employees. 
I think the defendant would have still lieen liable to the plaintiff 
for tlie full damage sustaimsl; liera use failure by the rail wax 
employees to take sufficient care to avoid contact by the train 
with the guy win* in question was something which, under the 
circumstances disclosed by the evidence, the defendants were 
liound to anticiiKite and guard against. Humnr* v. March Has 
<f* Cake Co. (1872), L it. 7 Kxch. IN*.

The defendant further claims that the (iovennuent was the 
employer of the plaintiff's intestate, ami that therefore he and 
the train hands wen* fellow servants engag<*d in a common employ­
ment. To establish this he n*lies u|mui testimony of Flood given 
siibj(*ct to the objection, that the contract between the defendants 
ami tin* (iovernment, living in writing, could only In* proved by 
production of the written document. From tin? evidence of Flood 
thus given, it ap|M*ars that the defendant was employed by the 
(Iovernment to construct the elevator and conveyors in question 
according to plans and specifications furnished to them by the 
(iovernment: that the (iovernment supplies I the defendants, 
from time to time, with money to pay their employees, and 
furnished them with materials and supplies for the work, whenever 
request<*d so to do by the defendants; that Morrow, an engineer 
in the employ of the (iovernment, was available at all times to 
give the defendants, w’lien asked by them, such engineering 
advice as they might require, ami that it was his duty to see that 
the work was complete!I according to the ( lovemmcnt plans and 
specifications. Hut. further than as stated. Morrow was not
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charged with the «luty of sti|>eriiUeii<lmg the actual construction 
of tin* work, uml had to <lo with the su|m*i\ ision of tlie
mm. Tiw defendant employed it* own men ami was by tin* 
(iovcrnnent MV , tin* vont of tin- work.

1 think it clear fiom the evidence tlmt the plaintiff's intestate 
was employed by the defendant and wan engagel in «loing work for 
them iimler their direction at the time he was injured, and was 
not at such time in any sense an employee of the <îoverniiient.

The defendant further claims that the damages allowed by 
tlie jury were excessive and unwarranted hy the evidence. The 
question of damages, however, is one particularly for the jury, aud 
as I think there is sufficient in the evidemr to warrant the jury 
in fixing the damages as they have at $10.000. I do not think 
their assessment should Is- disturlied.

In the defendant’s factum, as also ihiring the argument lieforv 
us, a number of objections were taken hy counsel for the defendant 
to the charge of the Judge. As to some of these objections, I 
have already dealt with tike grounds u|mju which tlicy are based. 
To take up all the remaining objections wriatim, and deid with 
them in detail, would protract this jmlgnicnt to a burdensome 
length ami would 1 think serve no such useful purpose as would 
justify that eourse. It is in my opinion sufficient to say that l 
have read the charge of tlie Judge, ami taking it as a whole, I 
do not tliink that it is fairly o{>en to the objections made to it 
hy tlie defeiulant’s counsel. It is not, 1 think, necessarily a 
sufficient ground for a new trial that tlie charge of the Judge does 
not state legal principles with all such limitations and restrictions 
as arc requisite to make them not only an an imate but a complete 
alwtmet statement of the law he is ex|>oimding. Ilis rbarge is 
to lie construed with referenn* to the facts of the case; and it is 
sufficient if his charge pro|x>rly instructs tlie jury upon the law 
so far as it affects those facts. He is not, for instance, in an action 
for negligence, Imund to give the jury a full, accurate and complete 
•letinition, and one applicable under all circumstances of what 
constitutes negligence. It is sufficient if lie explains to the jury 
what constitutes negligence as applied to the facta before them. 
( Vnistruing the charge of the Judge in view of the evidence ami of 
the questions which the jury wen* called upon to determine, I
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think it gave them u pro|N*r ami sufficient instruction as 14» tin 
law.

For the maaou* I have stated | think this appeal shouhl be 
dismissed with costs.

ApfHtil dinniiHstd.

HUDSON'S BAY Co. ?. RURAL MUNICIPALITY OF BRATT'S LAKE. 

MARTIN v. RURAL MUNICIPATJTY OF SNIPE LAKE.
Judicial Committee of I he Privy Council, The Lord Chancellor, Yiaeount II til dam 

lAtrd HucktuaxUr, Ixtri Par moor, and Duff, J. Auywi 1, 19111.

Taxis» (f I I) 40)—Rukai. Municipality Act (R.8.8., c. 87)—Dwelt
TAXATION roR HAIRING REVENTE FOR MCMCIPAI. PI RPOM>—PuWKRtt 
or Provincial Lkoihi.au kb

Sir. 823 (/») of tin1 It mill Muniei|ialily Art (H.S.S., e. 87; wr Amends 
1012-13. v. 31. mi1. 4i im|Nwes a ilinrt tax for tlw purimse of raising a 
revenue for municipal i*m|s*ies. and is therefore legislation within the 
powers olthe Provincial Legislature. A tax imposol on the ap|>cllant 
company muter the (troviaiotiH of h. 323 (Id of the Art in not an “exeop 
tional tax ” within t lie meaning of elauae 11 of the ileed vf surrem 1er between 
tlw apm-Huiit eompany ami the Crown mu 1er the provision* of tin 
It ti| M*rt * I .and Act, ISftH.

Taxkh (I V 1) 207) Collection or ‘Si mtax” provisions Defences 
Rbu clarity or phih-buvhk not in question.

'I’he faet that a municipality ia lining the taxes collected under the
surtax” proviaioim of the Rural Munici|wlity Act (R.8.8., c. 87) and 

amendment* (see atata. 1912-13, c. 31, e. 4). for niunici|>al purposes is no 
defence to an action for recovery of such taxes if the regularity of the 
IMXjcedurc for tlw levy and assessment ia not called in question The 
ultimate use or destination of such taxes is a mutter to lie settled between 
the Province and the muniei|»ality after the collection has been made by 
the munici|iality.

The iH-oviaioitH of the Act res|*>cting the assessment ami levy of inuni- 
ci|»al taxes are applied to the surtax in the same manner and to the same 
extent as if the surtax were |sirt of the general munici|»al levy, and for this 
purpose the surtax roll is to In- deemed to In- and to In- taken as a part of 
I In- assessiiM-nt ami tax roll of the inuniri|ialily.

Al'PKMs by defendants fpuiV I lit- Stiskiilehewait Court ol 
\|»|M'ul ( ININ). 44 D.L.K. 445 and 44 D.L.M. «42. Affirmed 

The ju<lgirent of tin* Board was delivered by 
Dir» Parmi nut: These am up|M>uls from the (Vmrt of A|i|nmiI 

lor the Province of Snska telle wan. In tin; Hudson s Bay ( otv - 
pany'* ap|»etd. then* am ft maiNimleiits. but the same main ques­
tions arise in each cam. It ia, however, argued on Udmlf of the 
i*|»|»ellant* that soirewluit different eonaiderations am raised in 
the case of th<»nc rural niuniei|>alities in which the burden of the 
surtax fall* exclusively, or almost exclusively, on the appellants.

In tlie year Iti70 letters Patent wen* granted by King ('Itnrles 
II.to certain persons incor|>omt4*d l»v the name of the ap|N*ll:ml
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<•<>»•! wny, whereby certain lain Is ami territories, lights of go von i- 
ii cut an<i other rights, privileges, lilierties, franchises, powers ami 
authorities, wen* granted to tlie voni|wn> in His Majesty's 
Dominion in North America. By the B.N.A. Vet. 18t>7, provision 
was made for the admission of Ruixut's I-ami and the North-West 
Territories or either of them, into the Vnion on certain H|N*cificd 

tern h ami condition*. In IStiS the Ru|x*rt's Land Act was passed, 
and, for the pur|xi*e of that Act, the term Hu|K‘rt's land was 
detimsl to include the whole of the land* and teriitories held or 
claimed to In- held by the up|N*llaiits. Umler the provisions of 
this Act a Surrender was made and duly accepted by Her Majesty 
Queen Victoria by an Instrument under Her Sign Manual and 
Signet, on June 22, 1870. On the following day an ordcr-in- 
• ouneil was issued declaring that ltu|iert'h Land should from ami 
after the said «late lie admitted into and U*eome part of the 
Dominion of Canada upon tin* terms and conditions therein 
specifusl. It is not m»<*essaiv to follow the further history. <*xe«*pt 
to state that Saskatchewan and Allierta welt ereat<*d as Provinces 
of th<* Don inion in the year 100."*. Clause II of the IVed of 
Surrender is as follows:

The company in to be at liberty to carry on ite trade without hindrance 
in ite corporate rapacity, and no exceptional tax in to bo placed upon the 
ompany'e land, trade or servant», nor any import duty on good# introduced 

by the eaid company previously to such acceptance of the said Surrender.
The appellants submit that th<* tax. sought to In* imposed 

ii|n>ii them, is an exceptional tax within the meaning of tin* said 
clause, both in its nature and in its inchlcme. and that they are 
therefore exempted from liability t«i such taxation. They further 
<ubn it that in any caw1 tiw* tax is not cff«*ctivelv im|N»se«l. as 
there was no s|x-cific application or appropriation of tin* moneys 
when leviml and c«illecte<l, and further that the moneys w«*re not 
riMpiiretl for municipal purismes, «nee all the requirements <»f the 
municipality w«*re met by tin- ordinary’ taxation to In* I«*vhmI 
umler the Rural Munici|>alit> AH. R.S.S., 1WM». e. 87.

The Rural Municipality AH constitute* municipal it h** which, 
so far as practicable, comprise an area of 18 miles square, ami tlu; 
rc*|Mimlent* an* the council* of various niral municiiMilitie* in 
Sa*kntrhewan. The council of <*ach municipality is constitutal 
a InnIv corporate, an«l is <lireete«l to appoint an assessor, whose 
duty it should In* to mak<* an assessm«‘nt of th«* municipality in
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the manner provklixl. The apjx'llunts rely on s. 250a which 
enact* that “all municipal taxe* shall be le vieil equally upon all 
ratable land in the municipality, according to the assessed value 
of such land." This section contains a declaration of the principle 
of equality where rates are levied on the assessed value of land, 
and has no direct application to the tax in question in this appeal. 
S. 294 provides for the preparation of estimates of the probable 
expenditures of the municipality for the year; s. 295 for the levy 
of the rate, and s. 290 that the uniform rate of taxation to be 
authorise! by the council shall not in any one year exceed 1% of 
the assessed value of the land. The tax from which the appellant 
com]>any claim exemption is levied as a surtax, under a series of 
sections headed Surtax Provisions. S. 323b enacts that in addition 
to the tax assessed under the provisions of 252 hereof it shall be the 
duty of the council of every rural municipality, and it shall have 
power to annually assess, levy and collect a tax of cents per 
acre, called a “surtax,” on all lands within the municipality 
made subject to the same as thereinafter set forth. It was urged 
on behalf of the appellants that the words “in addition to” implied 
that the surtax should not lx* levied except so far as was necessary 
to supplement the ordinary taxation on assessed values, but, for 
reasons hereafter given, their lordships cannot accept this con­
struction. There is a provision that the land of any person who 
owns or occupies not more than 40 acres in the municipality shall 
lx» exempt. Subject to this exemption, the land of any owner or 
<H*cupant exi*eeding 1,920 acres, and the land of any owner or 
occupant of a less quantity which d<x*s not comply with specified 
conditions as to the area under cultivation, or residence, is subject 
to the tax, which is at a flat rate uniformly imposed on acreage. 
The provisions of the Act resjieeting the assessment and levy of 
municipal taxes are applied to the said surtax in the same manner, 
and to the same extent, as if the surtax were part of the general 
municipal lew, and for this purpose1 the said surtax roll is to be 
deemed to be and to tw taken as a part of the assessment and tax 
roll of the municipality.

In 1914, when the surtax was first levied, there were 294 
rural municipalities in Saskatchewan, of which 274 were in the 
fertile* licit. The surtax was lcvitsl in 271 of these niral muni­
cipalities. In the ntse of the rural municipality of ( ’haplin the
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appellants own 8,839 acres. There were 549 taxpayers on the 
assessment roll, hut all other land, except that of the appellants, 
was exempt from tax either through residence or cultivation. 
There are 12 other rural municipalities in which the appellants' 
land is tire only land subject to the surtax. In the case of Nipawiu 
the appellants own 10,818 acres. There were 561 taxpayers on 
the assessment roll but only one other person, I resides the appel­
lants, was charged with a surtax. In the rural municipality of 
Craik there were 565 taxpayers on the assessment roll, and 4 
other persons, I resides the appelants, were charged with the surtax. 
In the rural municipality of Atremethy there are 457 taxpayers 
on the assessment roll, but ordy 22 jrersons on the surtax roll. 
In Rcdburn there are 592 owners on the roll, and 21 are charged 
with surtax. In the rural municipality of Rratt’s Lake* the 
appellants are charged as the owner of 480 acres. There are 483 
persons on the assessment roll and 49 on the surtax roll. The 
conditions in the respmdrnts* councils as selected are said to Is* 
fairly illustrative of the general conditions in all the rural muni­
cipalities in Saskatchewan. In the itggregate. 1,778,844 acres of 
land belonging to the appelants are charged with the surtax. 
There is no doubt, tlierefore, of tint imp>rtancc of the questions 
raised in this appeal by the appellants.

The question mainly argued on behalf of the appellants before 
their Lordships, was whether the appellants are exempted from 
the surtax under the tenus of Clause 11 of the Deed of Surrender. 
The first provision of this clause is that the “company is to he 
at liberty to carry on its trade without hindrance in its corporate 
capacity.” It was argued that this provision shewed the wide 
character of the intended exemption but, aj»art from any I taring 
that this provision may have in determining the general con­
struction of the clause, it is not |iossible to say that the surtax, 
in itself, is any interference with the lilierty of the appellants 
to carry on its trade in its corporate capacity. The second pro­
vision .is the important one, “No exceptional tax is to be placed 
upon the company’s land, trade, or servants.” It is claimed that 
the surtax is exceptional either in its nature or in its incidence 
or both in its nature ami incidence. No doubt the surtax was 
not a tax in force when the Deed of Surrender was executed, but 
at that date there were no taxes levied in the territory of Saskat-
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chew un, and, if the test of novelty in applicable, it would irean 
that the appellants would be exempt from all taxes rendered 
necessary by progressive advance within the territory. In other 
words, the clause1 would give exemption from all taxes. Their 
Lordships are unable to accept any such wide interpretation of 
the tern s of the deed, or to hold that the language denotes any 
such far-reaching exemption. It was. however, further argued 
that if novelty in taxation was not sufficient to firing the surtax 
within the term “exceptional,” as used in the Deed of Surrender," 
yet that such surtax was of so unusual a character, either in its 
nature or incidence or Ixith in its nature and incidence, as to be 
fairly comprised within that term. It was urged that the surtax 
was neither uniform nor equal, and that its non-compliance with 
the principles either of uniformity or equality, brought it within 
the category of an exceptional tax. No doubt then- is discrim­
ination between owners and occupants who are residents or 
non-residents, between owners and occupants of a large or small 
acreage, between owners and occupants who do, or do not culti­
vate a certain proportion of their holdings, and this discrimination 
does, on the facts as they exist, throw in an especial manner 
the burden of the surtax on the ap)N-llunts. At the same time, 
the surtax may lie said to be both uniform and equal having 
regard to the fact that it is iiiqiosed not on value but ou acreage. 
There is a uniform flat rate of til [ cents per acre, subject to excep­
tions of a uniform character to which all owners and occupants 
are entitled without discrimination, provided that they fulfil 
the speeifiid conditions. The conditions inqiosed liave the effect 
of throwing a heavy burden on the appellants as eomiwred with 
other ratepayers, in rural communities such as Chaplin and 
Nipawin, but this is the result of the large acreage of the holdings 
of the company and not of any distinction between the jxisition 
of the apix-llant company and that of any other company or 
person. The real complaint appears to lx* to any system of 
taxation not based on assessed values, and in which the principle 
of discrimination is sanctioned, but their Ixirdships are of opinion 
that such a system of taxation is within the powers and discretion 
of the councils of the rural municipalities, and that if such a 
system is adopted and applied generally, the apix-llants cannot 
claim to lx- entitled to s|x-cial exemption under the terms of the
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,U*ed. Différant eonaideratiotiH would urine if it could lx* said 
that the appellants had singlmi out to liear a special burden 
of taxation from which other mendier» of the community in a 
similar position an» exempt, hut the surtax in question is not open 
to this criticism ami no such case has lieen established. Mr. 
Neshitt used an additional argument, lie said that the term in 
the d<*ed was internal to prot<*et th«* ap|x*llants against any 
system of taxation which would place it at a disadvantage in 
competition with small retail dealers. To adopt this construction 
would lx- to introduce words into the exemption clause which 
are not there, ami to ojien a wide range of discussion in each 
rase. As a matter of fact a purchaser of land from the appellants 
wouhl, as regards the surtax, stand in exactly the same |x>sition 
as a purchaser from any other company or ]>erson, whether such 
other company or poison is a small or large owner of land. It is 
further of importance to note that the exceptional tax is a tax 
applicable not only to the company’s land but also to the company's 
trade ami servants. It could not be said that a servant of the 
(•cm puny, if also an owner or occupant of land within a rural 
community, and subject as such to the surtax in common with 
other owners or occupants in a similar position, was subject to 
an exceptional tax. The last provision in the exemption clause, 
which prohibits any import duty on gixxls introduced by the 
company previously to the acceptance of the surrender, has no 
application to the surtax in question, ami does not affect the 
construction of the preceding provisions. Their Ixirdxhips are 
of opinion that the appellants have not established the case that 
ihe surtax in question is an exceptional tax from which they nre 
exempt under the terms of the Deed of Surrender.

In the second place, the appellants contended that the surtax 
was not validly imposed as then1 was no application or appro­
priation of the moneys to lx* levied, and further that the moneys 
were not required for municipal purposes, as all the requirements 
of each municipality wen* or should lx* met by moneys levied by 
ordinary municipal assessment ami taxation under Part VII. of 
the Rural Municipality Act, R.S.S., 1907, e. 87. In the absence 
of evidence to the contrary it must lx; presumed that the surtax is 
levied for legal purposes. S. 323 (i) in the statute applies all the 
provisions of tlx* Rural Municipality Act n*»pecting the hshchs-

IMP.

P C.
KUINMIS'n
Bay Co 

Müxkicai.-



204 Dominion Law Kehortk 148 D.L.R.

IMP.

P. C.

Hudson's 
Bai Ca

ttUKAL
MVNII'lHAly

Bkatt’s

I xml Parmonr.

ii «‘ill Ivvy un<l collection of muniedpal taxon to iliv surtax in tliv 
sail «* manner and to the mure <*xt<‘iit as if such surtax were pari 
of the g<‘iieral municipal levy, and for these pur|K)ses the surtax 
roll is to lie desmesl to lie tak«in as part of tin1 assessment and tax 
roll <if the municipality. It is not suggest'd that there lias been 
any irregularity in proceelure, and un<l<ir then1 circumstances it is 
diffmult to see in what way the «luestion of tin* use «if the preH*«x*ds 
of the surtax by the munieipiil council has any liearing on the case 
of the appellant*, or takes away from tlie* municipality any right 
of action which apart from this consideration it would otherwise 
possess. The whole case, however, of the ap(>cllunts on this point 
rests on a misunderstanding of the scheme of taxation comprised 
in the taxing Act. Tla* surtax is a tax which it is the duty of 
the council of any rural municipality annually to assess, levy 
and collect on all lands within the municipality subject to the 
tax, and is to lie in addition not to any amounts levied or collected 
uneler the provisions of s. 252. but to the tax itself. This does 
not mean that the surtax is to be regarded as a supplementary 
source of revenue and only to lie levied so far as there may lie 
deficiency in tla* amount levied under s. 252, but that it is to lie 
an additional tax levied annually, so that the amount raisenl 
so fer as it is applicable, may lie paid into the general municipal 
account on the- credit side. The estimates to lx* prepaml under 
s. 294 are simply normal estimates of probable exjienditure of the 
inunici|iality for the year, and the levy under s. 2115 upon all 
lands entered on tla- assessment roll at a uniform rate on the 
dollar is of such an amount as shall lie deemed sufficient to meet 
the estimate of expenditure. The sufficiency of the amount 
would depend on the extent to which any moneys had licen placed 
to the credit of the municipality from whatever source, and one 
source would lie any monies which hud liecn so credited as the 
result of the collection of the surtax. S. 290 provides that the 
uniform rate of taxation to lie levmd under s. 295 shall not exceed 
\c/( of the assessed value of land, an indication that this source of 
taxation might not in all case's meet the municipal expenditure*. 
There is no warrant for the* assumption that all the requirements 
of a municipality am to In* met by the power to tax on assessed 
values contained in the assessment roll, and unlews this assumption 
can lx1 maintained the argument of the appellant company fails.
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S. 250a only s to taxes levied ujxm tin* ratable value of 
lamia according to tin* assessed value of su<*h lands, and does 
not affect tin* duty of tlie eouneil of the municipality to annually 
msscss, levy and collect a surtax under s. 323n. In the opinion 
of their Lordships the contention of the apixdlant company under 
this head of its ap|X*ul fails, and the ap]x*al must In* dismissed.

The appeal of Marlin v. Tin Council of the Korol Municipality 
of Snipe Lake, raises the contention, raised hi the appeal 
of the Hudson’s Hay Company, that the surtax legislation did not 
effectively impose the surtax. The same considerations arise 
and the same result follows. The ap)M*al must In* dismissed.

Their Ixndships will humbly advise His Majesty that Ixitti 
of the above apfieals should lx* dismissed with costs.

A pp al* dismissed.

REX v. HARRY.
Alberta Su /urine Court, Walsh, J. September 4, 1919.

1. Criminal lam ($ II C—51)—-Conviction—Sufficiency of.
A conviction which accurately relates the facts should not lie held to 

he bad simply because the description of the offence varies slightly from 
the language of the enactment, creating it if the offence as described is 
really one within the .meaning of such enactment.

2. Criminal law (§ II A—34)—Enactment providing heavier pvxish-
MENT FOR SECOND OFFENCE SETTINO OVT PKEMOl S CONVICTION 
IN INFORMATION—CONVICTION FOR FIRST OFFENCE ONLY IF NOT

Where an enactment provides that an accused shall be subject to a 
heavier punishment for a second or subsequent infraction of the law. 
the accused is entitled to know that he is In-ing tried for a second offence 
and the previous conviction should be set out in the information and 
summons, and if this is not done the accused can only be convicted for 
a first offenoe.

Motion uimhi two grounds to quash a conviction of the 
defendant, under a city by-law governing the closing of drug 
shops.

J. McK. Cameron for the motion; M. Marcus, contra.
Walsh, .1.: (1). The by-law enacts that all drug shops “shall 

l>e closed for the admission of customers at 10 o’clock p.m. on 
each and every day of the week.” The information is that 
the defendant did not close his shop after 10 p.m. on a named 
day and the conviction follows the information. This it is 
argued is no offence, for what the by-law directs is a closing of the 
shops at and not after the preserilx*d hour. This by-law means.
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I think, that they are not to be evened again cm that day for it 
cannot Ik- said that they are closed for the admission of custon e;rs 
on a given day if the key is turned at 10 p.m. and the door thrown 
open again a few irimites later. A subsequent i-c-o)>cning on the- 
saire day of a shop which is closed at 10 p.m. constitutes, in my 
opinion, a breach of the by-law, which is described with literal 
accuracy in a charge worded as this is. Tlie evidence clearly 
discloses that that is wliat happened in this case. While it is 
always better to describe an offence in the language1 of the enact­
ment creating it I do not think that a conviction which accurately 
relates the facts should lie held to lie bad simply lieeauae its 
description of the* offence slightly varies from that of such enact­
ment. if the offence as so descrilied is really one within the meaning 
of it.

2. The conviction is for a second offence though neither the 
information nor the summons issued main it charged it as such. 
It is argued that there was no power to convict tor a second 
offence in the absence from the information and the summons 
of notice to the defendant that he was being so proceeded against. 
The by-law limits the penalty for a first offence to $25 and costs, 
for a second offence to $50 and costs and for a third offence to 
a heavier fine or imprisonment or both. Though taken in the 
notice it was not argued liefore me that there was no power to 
thus grade the penalties.

The only question argued liefore me was the need for setting 
out the previous conviction in the information and summons. 
There is nothing bearing upon it either in the by-law itself or in 
the statute under which it was passed or in any other statute 
governing it that. 1 am aware; of and the point arises for decision 
now for the first time to my knowledge; in the case* of a summary 
conviction. Then- is lioth Federal and Provincial kgislatiem 
on the subject under statute's which do not govern this case. 
The ( 'riminal ( ode; feir instance- provide** in at least three instances 
unelci ss. 386, 465 ami 568 feir a heavier punishment iqion a con­
viction feilleiwing an e*arlicr one* and uneler s. 851 it is made very 
clear that in any case in tvhich it is senight to inqieise this heavier 
punishment the fact eif the previous conviction must be alleged 
in the indictment. The Manitoba (xiurt of Ap]ie*al in Rex v. 
Edward* (1907), 13 Can. O. Cas. 202, lu*ld that this se*e*tion applied
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to a summary trial of an indictable offence before a Police Magis­
trate an<l that by analogy the previous conviction must have been 
alleged in the information, there Wing no indietn ent umler that 
mode of trial. These provisions cannot of course be invoked 
against this conviction for they only apply to indictable offences. 
They simply shew the mind of Parlian ent on the subject. There 
is no corresponding provision in Part XV. of the Code, doubtless 
because the Code does not authorize the imjxjsition of a heavier 
penalty for the repetition of an offence punishable by summary 
conviction. The Liquor Act grades the penalties as does this 
by-law. I have been unable to find in it anything which provides 
expressly for the recital of a former conviction in an information 
charging a subsequent offence but s. oil, subs. 1, which sets out 
the procedure in such a case directs that after the subsequent 
viience has been dealt with the magistrate shall ask the accused 
“whether he was so previously convicted as alleged in the infor­
mation,’' a very plain intimation that the previous conviction 
must be so alleged. 1 merely cite these instances to shew that 
Parliament and the Legislature think it only fair that if it is 
sought to make the accused subject to a heavier punishment 
Wcause of an earlier infraction of the law he should have notice of 
that fact. It seems to me that that is the proi>er view of it. 
If he is simply charged as a first offence and he knows that he is 
guilty of that offence he may let the conviction go against him 
without defence resting secure in the knowledge that the worst 
that can happen to him is the imposition of the maximum of the 
penalty prescribed for a first offence. It seems hardly fair that 
the prosecution should then W allowed i>erhap8 in his absence to 
prove a previous conviction when if he had had notice of such 
intention he might have been able to shew that it had Wen quashed 
or set aside on appeal or that it w as not against him but against 
another man of the same name. So far as the ix»nalty is concerned 
the previous conviction is an essential element in the later charge. 
It is imposed as a punishment for his incorrigibility in not learning 
the lesson taught him by that conviction. I think that he is 
entitled to just the same notice of the intention of the prosecution 
to prove a former conviction as he is to have particulars of the 
charge on which he is Wing tried W‘fore he can W made subject 
to a more severe penalty W*cnuse of it. If this was a third instead
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of :i second offence the defendant would he liable to imprisonment 
an<l it dees net seen right that he should he so subject unless 
charg^l with son ething for which imprisonment could lx* imposed. 
As a conviction therefore for a second offence I do not think 
that this can stand. I do not feel justified, however, in quashing it. 
The depositions shew conclusively in n y opinion a breach of this 
by-law and 1 have power to an end the conviction so as to make 
it what in my opinion it should have been. In Hex v. Edwards, 
supra, the Court reduced the term of in prisonn ont imposed upon 
the accused from ten years to two. Mr. Marcus points out that 
the fine imposed is really within that authorized for a first offence, 
namely $25, w hich is quite true but it is very plain from what the 
Police Magistrate said that he made the fine as heavy as he did 
only 1 îeeause of the former conviction; judged by what he did on 
the former occasion I fancy that he would but for this have made 
it $10.

I direct therefore that the conviction be amended by eliminating 
from it all reference to the former conviction and by reducing the 
fine from $25 to $10. There will lie no costs of the motion.

Conviction amended.

CITY OF ARMSTRONG v. CANADIAN NORTHERN PACIFIC R. Co. 

CITY OF VERNON ▼. CANADIAN NORTHERN PACIFIC R. Co.
Judicial Committee of the Privy Council, Viscount Haldane, Lord Buck- 

master, Lord Dunedin, and Duff, J. August G, 1919.
Taxes ($ I F—80)—Railway popebty—Exemption fbom Taxation-

Evidence AS TO USE AND OCCUPATION.
By an agreement between the Government of British Columbia and 

the Canadian Northern R. Co. exemption was granted to the railway 
company in the following terms: “The Pacific Company and its 
capital, stock, franchise, income, tolls and all properties and assets 
which form part of or are used in connection with the operation of 
its railway shall be exempt from all taxation,” etc. Their Lordships 
held that the approval by the Minister of Railways of a plan of pro­
posed line designated as company’s “right of way” deposited under the 
provisions of the B.C. Railway Act, did not bring such right of way 
within the meaning of the exemption clause where there was nothing 
in the uses to which the lands were devoted or in the circumstances of 
their occupation to mark them in a physical sense as part of a rail­
way constructed or in process of construction.

The reason for the remission of taxation was the benefit to the 
public from the railway, and did not arise when the public were 
neither getting the actual railway nor having it in process of con­
struction for their benefit.

[Canadian Northern Pacific R. Co. v. New Westminster Corporation 
36 D.L.R. SOfi, I1917J A.C 602, applied; (1919), 44 D.L.R. 319 and 44 
D.I..R. 317, reversed.)
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Appeals from (1919), 44 D.L.R. 319 and 44 D.L.R. 317. 
Reversed.

The judgment of the Hoard was delivered by
Duff, J.:—This appeal raises a question concerning the 

construction and application of Clause 13 (E) of an agreement 
dated January, 1910, between the Government of British Columbia 
and the Canadian Northern R. Co. which was ratified by a statute 
passed by the Legislature of the Province (10 Edw. 7, c. 4). 
By this clause, exemption from taxation is granted to the respon­
dent (a provincial company promoted and controlled by the 
C. N. R. Co.) in these terms:—

The Pacific Company and its capital, stock, franchise, income, tolls and 
all properties and assets which form part of or arc used in connection with 
the operation of its railway shall, until July 1, 1024, be exempt from all 
taxation whatsoever or however imposed by, with or under the authority of 
the Legislature of the Province of British Columbia or by any municipal or 
school organisation in the Province.

By an Act passed in 1912 (c. 32 of the statutes of that year) 
the respondent was authorised by the Provincial legislature to 
construct a line of railway in a southerly direction front Kamloops; 
and by s. 6 of that statute the exemption stipulated for in the 
agreement of 1910 was, with a modification having no relevancy 
in the present connection, made applicable to the railway thereby 
authorised.

By the same enactment the company was required to com­
mence construction by Aug. 27, 1912, and to complete its line by 
Feb. 27, 1915.

It was the duty of the railway company under the provisions 
of the Railway Act of British Columbia (ss. 17, 18 and 27, c. 
194, R.S.B.C.), before commencing construction to deposit with 
the Minister of Railways a plan of the proposed line with a profile 
and book of reference; and these documents were deposited on 
Oct. 9, 1912, and the plan was sanctioned in the following March. 
The period within which construction was to be completed under 
the provisions of the Act of 1912 was by an Act passed in 1913 
extended until Aug. 21, 1915.

In April, 1916, the company commenced the action out of 
which this appeal arises claiming a declaration that certain lands 
in the city of Armstrong were exempt from taxation in virtue of 
the agreement of 1910.
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At the last mentioned date no work had been done south of 
Kaniloops in actually constructing the railway authorised by the 
statute of 1912. A branch of about 2} 4 miles in length running 
from Kamloops Junction, a station on the company’s main line, 
to the north bank of the South Thompson River opposite Kamloops, 
was constructed in 1912 or 1913; but this although referred to 
in the evidence as part of the Kamloops Vernon Railway was 
apparently not built under the authority of the Act of 1912.

At the trial the respondents obtained a judgment declaring 
the “strip of land forming the plaintiff’s right-of-way'’ as shewn 
upon the plan deposited with the Minister of Railways to be 
exempt from assessment and taxation by the appellant, and the 
appeal of the corporation to the Court of Appeal of British 
Columbia from this judgment was dismissed.

Before their Lordships’ Board counsel for the respondent 
contended that the lands described in the judgment of the trial 
Judge, that is to say the lands designated in.the plan sanctioned 
by the Minister of Railways as the company’s “right-of-way,” 
became, by virtue alone of being so designated, part of the 
company’s “railway” within the meaning of the exemption 
clause of the agreement of 1910, and that in respect of them the 
exemption provided for took effect and continues to have effect 
until the line of railway so designated is shewn to have been 
abandoned.

In support of this contention counsel relied upon the judgment 
of this Board in Canadian Northern Pacific R< lway v. New 
Westminster Corporation, 36 D.L.R. 505, [1917] I . 602, in which 
their Lordships had to consider and apply the a use of the agree­
ment of 1910 which is now before them. It appeared in that 
case that the plan of the line of railway in respect of which the 
exemption was claimed had not yet been approved by the Minister 
of Railways; and the railway company advanced the contention 
that all lands held by the company as a railway company and in­
tended ultimately to form part of its railway or ultimately to be 
used in connection with the operation of it were included in the 
subjects embraced within the description “railway” ns used in 
that clause; and the actual ground of the judgment was that the 
decision of the company that given lands were to be part of the 
railway or to lie used in connection with the operation of the
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railway was not in itself sufficient to bring such lands within the 
category of lands “which form part of or are used in connection 
with” the railway to which by the terms of the cluase the ex­
emption extends.

Sir Arthur Channell who delivered the judgment of the Hoard 
naturally emphasized the fact that the plans of the railway com­
pany had not received the sanction of the Minister, and that 
consequently the precise jxisitinn of the railway track could not 
yet be knowii; but the observations to be found in the judgment 
do not sustain the proposition to which their Lordships are now 
asked to give their assent. On the contrary, the olxservations 
which express the principle of the judgment when correctly appre­
hended point to a conclusion which is decisive of the present 
controversy in a sense adverse to the contention relied upon.

The w ords of the clause relating to things forming part of the 
railway or used in working it are, it is observed, in the present 
tense; and the word “railway,” it is said, is used as denoting 
a physical thing, something of which something else can form part 
and one which can be “operated.” It may be added that as 
applied to the undertaking authorised by the Act of 1912, it 
means the railway or railways constructed under the authority 
given by that statute.

This is not to say that as regards lands alleged to form part 
of the railway the stipulated exemption only comes into force in 
respect of lands upon which tlie railway is completely constructed 
and in operation; but on the other hand their Lordships in the 
judgment referred to observe that the consideration for the 
remission of taxation is “the benefit to the public from the 
railway,” and that the reason for the subsidy does not arise 
where “the public are neither getting the actual railway, nor 
having it already in process of construction for their benefit.”

In their Lordships’ opinion, effect would not lie given to 
these considerations by adopting the rule that the approval of 
the plan given by the Minister under the Railway Act is in itself 
sufficient to bring within the sweep of the exemption all lands 
designated as part of the railway upon that plan when there is 
nothing in the uses to which the lands are devoted or in the cir­
cumstances of their occupation to mark them in a physical sense 
as part of a railway constructed or in process of construction.
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For these reasons their Ixmiships think the appeal should lie 
allowed and the action dismissed with costs here and in the Courts 
below, and they will humbly advise His Majesty accordingly.

Appeal allowed.

The disposition of the appeal in the case of The Corporation 
of the City of Vernon v. The Canadian Northern Pacific Railway 
Company is governed by the above judgment.

Their lordships will accordingly advise His Majesty to allow 
the appeal and dismiss the action with costs both here and in 
the Courts below'.

CAN. BEHARRIELL v. THE KING.
Ex. C. Exchequer Court of Canada, Cossets, J. August 29, 1919.

Expropriation (§ III D—167)—Valuation of commercial enterprise.
Suppliant alleged that the sand and clay to he found on the property 

expropriated had special quality and merit for manufacture of high-class 
brick and brick-tile, and, that with the small quantity of land left to him 
after the expropriation of the property it was impossible to carry on liis 
proposed enterprise.

The suppliant became owner of the property in 1912, paying $10.00 
an acre; the Crown offered $30.00 an acre, and it was admitted that this 
amount was ample if there was no special merit in the clay. He never 
commercialized it, there has been no established business on the premises 
and the supposed profits are conjectural. The suppliant in sending 
material to experts tor test did not deem it necessary to send clay, but 
sent sand alone. The land taken is but a small piece of the whole, the 
Crown having abandoned part of the land first expropriated and agreed 
to reconvey the part taken by the Canadian Northern, and moreover, 
the land is to a certain extent swamp land not suitable for the alleged 
purposes, and other clay is available in the vicinity.

Held.—That, in as much as there was no special or jieculiar merit in 
the clay and sand found on the expropriated land, and furthermore that, 
as suppliant has suffered no injury to any feasible commercial undertaking, 
by reason of the amount of land taken or of the works constructed by 
respondent, there was no ground for increasing the amount of compen­
sation tendered to suppliant by respondent.

Statement. Petition of right to recover the alleged value of land expro" 
pria ted by the Crown and claiming special damages because of 
the valuable deposits of sand and clay on the property expro­
priated suitable for manufacture of very high-class brick and 
analogous articles and also because the lands so taken were of such 
extent and so situate with regard to the remainder that the lands 
were rendered of no value for the purposes for wliich the suppliant 
intended them.

The case was first tried at Toronto on January 15 and 16,
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1917, but liefore judgment the Crown abandoned certain portion* 
of the land previously expropriated and subsequently made 
application for new trial on the ground of surprise at the former 
trial, and because the abandonment entirely changed the nature 
of the action. This application was granted and a new trial was 
had on January 14, 15, 1G, 17, 18, and April 29 and 30, 1919. 
liefore the Honourable Sir Walter Cassels at Toronto.

The respondent tendered $30 an acre liefore action, and in 
its defence renews the same.

At the opening, suppliant asked and was ]iermittcd to amend 
by reducing his claim to $100,000. A great deal of evidence was 
adduced, but the essential points in issue were 1st, whether the 
clay and sand in the property in question had any special or 
peculiar merit for the making of brick or brick-tile; and 2nd, 
whether the taking of the piece expropriated by the Crown ]ire- 
vented the suppliant from carrying on the enterprise or under­
taking he alleged lie intended to do.

The main facts arc discussed in the reasons for judgment.
W. C. Mackay, K.C., and W. It. Wadsworth, K.C., for suppliant; 

Hon. Hugh (luthric, K.C., and It. V. Sinclair, K.C., for rescindent.
Cassels, J.:—On March 24, 1916, Beharriell, the suppliant, 

filed a petition in which he claimed that on September 28, 1912, 
he entered into an agreement for the purchase of the westerly 
50 acres of the east half of lot No. 11, in the 14th concession of 
the Township of N. Orillia, and that on November 21, 1912. he 
obtained a conveyance of the said lands.

There is no dispute as to the title of the suppliant. It is 
conceded that when the suppliant became the owner of the said 
lands the line of railway of the Canadian Northern crossed the 
said 50 acres and was in operation as a railway.

The Canadian Northern Railway had expropriated 7.25 acres 
of the said 50 acres, and Beharriell’s title to the 50 acres was less 
the property of the Canadian Northern, reducing the title of the 
suppliant to 42.75 acres instead of 50 acres as alleged.

The lands of the suppliant are at Washago about eleven miles 
from the Town of Orillia, and aliout 89 miles from Toronto.

The suppliant alleges that for the purpose of a Public Work of 
Canada, vis., the Trent ('anal, His Majesty on August 13, 1914, 
and by a further subsequent expropriation, expropriated alioiit
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24 MO acres of the 42.75 acres, the property of the suppliant, 
leaving him the owner of only about 18% acres.

The claim of the suppliant is that at the time he became tlie 
owner of the said lands there w ere situate thereon valuable deixwits 
of sand and clay suitable for the manufacture of a very high class 
of brick-tile and analogous articles.

His claim is that the parts of hisdands so taken are of such 
extent and so situate north with regard to the remainder thereof, 
and the remainder of his lands are so affected by the works and 
operations of the Trent (’anal and the Canadian Northern Rail­
way Co., as to render the same of no value for the purposes of the 
suppliant.

The suppliant’s claim is, that the value of the lands to him 
at the time they were expropriated was the sum of $300,000, and 
he claimed the sum of $300,000, as damages and compensation.

At the opening of the case at the trial counsel for the suppliant 
asked for and obtained feave to amend by reducing his claim to 
the sum of $100,000.

The Crown offered and still offers the sum of $30 per acre as 
full comjwnsation for the lands expropriated, and any damages, 
and counsel for the suppliant admits that this amount is ample 
compensation if the claim for si>ecial damage is disallowed. The 
suppliant had paid $1'» ter acre for the lands.

The trial of the petition was tiefore me at Toronto on January 
15 and 16, 1917.

A considerable amount of evidence was adduced, and written 
arguments were to be furnished.

Sulwequently, and prior to any arguments l>eing filed, the 
Crown pursuant to the provisions of the statute in that behalf 
abandoned certain portions of land previously expropriated.

It should be stated that owing to the construction of the Trent 
Canal it became necessary to divert the line of the Canadian 
Northern Railway, and for this purpose 3.73 additional acres of 
the property owned by the suppliant were expropriated by the 
Own.

The effect of this abandonment by the Crown was to entirely 
change the nature of the claim put forward by the suppliant in 
his original pleadings and of the evidence adduced at the trial.

The Crown made an application for a new trial based on
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allegations of surprise at the former trial and other reasons, and 
after considering the facts alleged ami taking into consideration 
the complete change effected by the abandonment. an order was 
made granting the application for a new trial, the Crown paying 
the costs of the suppliant up to that date lietween solicitor and 
client.

After this abandonment the position of matters was as follows: 
Out of the 42.75 acres owned by the suppliant, 9.63 acres were 
expropriated for the area of the canal, and 3.73 acres for the new 
line of the Canadian Northern Railway, in all 13.36 acres of the 
42.75 acres, leaving the suppliant 29.39 acres.

The Crown is the legal owner of the former right of way of the 
Canadian Northern Railway, and by the amended statement of 
defence, and also through counsel at the trial has offered to convey 
to the suppliant in fee simple that portion of the lands formerly 
owned by the Canadian Northern Railway containing 5.91 acres 
which added to the 29.39 acres of the suppliant, would increase his 
holding to 35.30 acres as against the 42.75 aérés originally owned 
by the suppliant, or in other words reducing his ownership by 
7.45 acres.

I may mention that the land taken for the canal is to a very 
great extent swamp land, not suitable for the alleged purpose for 
which the suppliant alleges the lands w'ere adapted, vis., brick, etc.

In the amended reply of the suppliant filed after the amended 
defence of the Crown, it is stated, as follows:—

5. In the process of the manufacture of brick tile and analogous articles 
which the suppliant proposed to carry on upon the said east half of said lot 
eleven as alleged in the petition of right herein, the sand and clay were to be 
used generally in the proportions of about 92 per centum of sand to about 
8 per centum of clay, and the deposits of these materials on his said land were 
originally in nearly these respective proportions.

6. There was no other available deposit of clay suitable for the suppliant’s 
said purposes known to exist in Ontario up to the time of the first expropriation 
of the suppliant’s said lands or since and so much of the deposit of clay afore­
said to wit: Area 90 per centum thereof was on lands still retained by the 
respondents thus being lost to the suppliant that this loss to the suppliant of 
his supply of clay makes it impossible to successfully carry on the proposed 
enterprise.

7. So great a quantity of the said deposit of sand has been lost to the 
suppliant by reason of the matters set out herein and in the petition of right 
aforesaid that there is not sufficient thereof remaining even after the said 
abandonment to justify the expense of the construction of the works which 
the suppliant proposed to place upon the said lot as the engaging in the sup­
pliant’s proposed enterprise.
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I quote those paragraphs from the suppliant’s amended reply 
as to my mind they are of considerable inqiortance in considering 
the case presented by him. He has lieen represented through 
the case by very able counsel who has lieen indefatigable in the 
labour liestowed upon the conduct of the case and in the very 
exhaustive and able argument furnished to me. The allegations 
are made after an opportunity of considering the evidence adduced 
at the first trial.

At the first trial the case put forward was that the materials 
were suitable for the manufacture of face brick of a very high 
quality requiring 92 per centum of sand and 8 per centum of clay. 
On the second trial the manufacture of tiles was introduced, 
which would require about 80 per centum of clay.

The case came on liefore me at Toronto on January 14, 1919, 
and subsequent days, and subsequently additional evidence was 
adduced at Ottawa.

It was agreed by counsel that all the evidence adduced at 
the first trial should lie received as if given at the second trial.

This mass of evidence and the voluminous arguments of 
counsel I have carefully considered and analysed.

It is impossible for me to set out in detail these reasons and to 
pass comments on each exhibit produced.

It must be liome in mind that there has lieen no established 
business carried on upon the premises in question.

The evidence of supposed profits to be derived from the 
premises by the manufacture of brick, etc., is purely conjectural.

Evidence was tendered by the suppliant to shew what the 
value of the property might be to him if he were able to manu­
facture the quantity of brick estimated, and of the quality claimed 
by him, and saleable f.o.b., at Washago at the enormous profit 
claimed.

It would not lie difficult to procure numerous investors such 
as Eckhardt to advance large sums of money towards the formation 
of a company if they were guaranteed the large profit claimed.

In my opinion, however, after hearing all the evidence and 
again carefully considering the same the hopes of the petitioner 
are purely nebulous.

The Solicitor-General in his argument refrained from accusing 
the petitioner of any intent to defraud. He charitably character-
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ised the petitioner as being obsessed with his idea. This may be 
so. I refrain from expressing any more unfavourable view.

At the trial the petitioner claimed that there was a sufficient 
quantity of sand and clay upon the premises prior to the expro­
priation to enable him to produce from 245,000,000 to 250.000,000 
bricks sufficient to carry on the enterprise for a period of 35 years.

His contention is that for a million bricks 4000 cubic feet of 
clay would be required. If this were so for 245,000,000 bricks 
there would l>e required 980,000 cubic feet of clay.

Dealing with the state of matters after the amended defence 
of the Crown, and the offer to convey the greater portion of the 
lands primarily occupied by the Canadian Northern Railway, 
there remains notwithstanding the allegation in the suppliant's 
amended reply more than a sufficient quantity of sand.

At the opening of the case Mr. Mackay, counsel for the kuj>- 
pliant, stated as follows:—

The question which will arise now is this. The Crown will say we have 
abandoned to you a large part of the land on which are your materials. We 
will say, you have abandoned to us sufficient sand or almost sufficient for our 
purposes.

As to the clay, at the trial Beharriell states that he is left with 
only 300,000 cubic feet of clay.

Connor, a witness for the suppliant, places the clay axailable 
now at 20,(XX) cubic vards, equal to 540,000 cubic feet, instead 
of 300,000 cubic feet as stated by the suppliant, a supply sufficient 
for over 20 years.

Connolly, a witness for the suppliant, places the clay available 
at 580,000 cubic feet.

John S. McLeod places the available clay at 34,000 cubic 
yards of clay amounting to 918,000 cubic feet of clay.

I am of opinion that the evidence of Mr. Hice should be 
accepted. He is a gentleman of very high standing and of great 
experience, and his statement that there is no peculiar value in 
the particular clay from these premises is, I think, correct.

Beharriell, the suppliant, in his evidence at the first trial, was 
questioned as follows:—

His Lordship.—Did you send samples of the sand to Toledo?—A. I did, 
Sir.

Q. Did you send samples of the sand alone?—A. I made shipments of 
sand and clay.

Q. Did you send shipments of sand alone?—A. I may have done that.
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It is a long time ago. I can scarcely remember that. I have some bills of 
lading here.

Q. I would like to know if you can remember whether you sent these 
shipments of sand alone without the rock and clay or whether you always 
sent samples of sand rock and clay together.—A. I did not send clay, there 
was so little required but I have sent sand alone.

If there were any i>eculiar merit in the clay as the suppliant 
contends, at the enormous profits he hopes to realise, he lias 
enough clay to realize a fortune and if short could always supple­
ment it.

Of sand he has abundance. In addition to the statement of 
counsel to which I have referred, I quote from the suppliant's 
evidence:—

Q. Then you have an abundance of sand?—A. A fair amount of sand.
Q. More than you will ever use in a number of lives to come?—A. You 

are quite right.
The contention of the suppliant that a mixture of sand of 92 

per centum with clay of 8 per centum would form a commercial 
brick is absolutely disproved by the evidence.

There would be no bond without the admixture of other 
ingredients such as lime, etc.

This is demonstrated by the experiments of the suppliant, 
himself.

On the wdiole case I am of opinion that the suppliant has failed 
entirely to prove that he has suffered any injury to any feasible 
commercial undertaking by him.

The offer of the Crown is ample.
The suppliant must pay the costs of the action sutisequent 

to the filing of the amended defence of the Crown. These costs 
should not include any of the evidence or costs of the first trial.

The suppliant is entitled to a conveyance of the lands offered 
by the Crown.

The quantity of land expropriated can no doubt be arrived at 
by counsel. Judgment accordingly.
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BSQU1MALT AND NANAIMO RAILWAY Co. v. GRANBY
CONSOLIDATED MINING, SMELTING AND POWER Co., LTD.

Judicial Committee of the Privy Council, Viscount Haldane, Jjord Buc km aster. 
Lord Atkinson, and Duff, J. August 5, 1919.

Land titles (§ I—10)—Lis pendens—Crown grant to land attacked — 
Cloud on title—Registrar of titles—Discretion as to regis­
tering title.

A certificate of lis pendens registered against lands, in an action in 
which the Crown grant of such lands is attacked, is not a charge within 
the meaning of the Land Registry Act (R.S.B.C. 1911, c. 127) but is a 
cloud on the title to such land, and the Registrar of Titles properly 
exercises the judicial discretion conferred on him by the Land Registry 
Act. in refusing to issue an indefeasible title until such cloud is removed.

Appeal from the judgment of the British Columbia Court of 
Appeal, reversing the judgment of the trial Judge. Reversed 
and judgment of the trial Judge, (1918) 41 D.L.R. 335, restored. 

The judgment of the Board was delivered by 
Lord Atkinson :—This is an appeal from the order dated 

April 1, 1919, of the Court of Ap)>eal of British Columbia, allowing 
an appeal from an order dated June 17, 1918, of Macdonald, J., 
whereby he ordered that the jietition of the respondents should 
be dismissed.

The legal proceeding out of which the appeal arises was a 
petition presented upon May 23, 1918, by the respondents under 
ss. 108 and 114 of the Land Registry Act, 1900, B.C. Stats, c. 23, 
to the Supreme Court of British Columbia, praying tliat the 
Registrar-Ceneral, having theretofore refused to register the 
respondents' title to a piece of land, about 100 acres in extent, 
situate in the Cranberry District of the Province of British 
Columbia, and described on the official plan of said district as 
s. 2, and the east 00 acres of s. 3, Range 7, he might be ordered 
by the Court to do so.

These lands may be conveniently referred to in this judgment 
as the lands in suit.

On the other side the appellants, under the provisions of 
s. 110 of the aforesaid Act, applied by summons to the said 
Supreme Court for an order inhibiting any dealing with or regis­
tration in connection with the above-mentioned lands or for the 
issue of a caveat in respect of them.

The petition and the motion came on for hearing together 
before Macdonald, J., who, thinking that the District Registrar 
had acted properly in the course which he took, dismissed the

279

IMP.

RC

Statement.

Lord Atkin*»



280 Dominion Law Reports. [48 DXJt.

IMP.

P.C.

Esquimalt

Nanaimo
Railway

Co.

Granby
Consoli-

Minino,
Smelting

Power Co.

Lord Atkinson

l>etition, thereby rendering it unnecessary for him to make any 
order on the appellants’ motion for an inhibition. The reasons 
given by the District Registrar (who was also an examiner of 
titles under the aforesaid statute of 1906) for so refusing to register 
the respondents’ interest in the lands in suit, as an indefeasible 
fee, as was demanded, were stated by him in writing to lie, that 
three lites pendentes which had lieen registered against the lands 
must first lie released. Of these three, two had lieen registered 
by the appellants under the circumstances hereafter mentioned.

The respondents appealed from the order of Macdonald, J., 
and the Court of Appeal, by order dated April 1, 1919, allowed 
the appeal.

The crucial and relevant part of this order runs as follows:—
This Court Doth Order that the appeal of the Granby Consolidated 

Mining, Smelting and Power Co., Ltd, be and the same is hereby allowed.
And This Court Doth Further Order that the Registrar-General of 

Titles do register the title of the appellant, the Granby Consolidated Mining, 
Smelting and Power Co., Ltd., to the lands mentioned in the petition of the 
said appellant, dated May 23, 1918, in the Register of Indefeasible Fees, in 
accordance with the provisions of the Land Registry Act.

And This Court Doth Further Order that the application of the 
Esquimalt and Nanaimo R. Co. for an order prohibiting any dealing with or 
registration in connection with the above-mentioned lands be dismissed and 
that the costs of and incidental to such application be paid by the Esquimalt 
and Nanaimo R. Co. to the appellant, the Granby Consolidated Mining, 
Smelting and Power Co., Ltd., forthwith after taxation thereof.

To enable one to judge of the legality and propriety of the 
Registrar’s action, it is essential to consider what was the precise 
nature of each lis -pendens which the appellants had filed, and in 
order to do that it is necessary to trace shortly the respondents’ 
title from its root downwards.

The Government of the Dominion of Canada, in exercise of 
the powers conferred upon it by the 48 Viet, c.6, made on April 21, 
1887, a Crown grant to the appellants of a large tract of land 
which came to be known as the Esquimalt Railway Land Belt. 
The lands in suit lie within this belt and form part of it. On 
Dec. 24, 1890, the appellants granted to one Joseph Ganner, since 
deceased, the surface rights, as they are styled, in these latter 
lands, the lands in suit. That is to say, they granted the land in 
fee, excepting and reserving to themselves the mines and minerals 
thereunder. Joseph Ganner died upon Jan. 26, 1904, having by 
his last will appointed Angus Mackenzie and Chas. Wilson his
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executors and trustees of his estate. By divers mesne assignments 
which it is unnecessary to particularise, these so-called surface 
rights became on Oct. 6, 1917, vested in the respondent company. 
The Vancouver Island Settlers’ Rights Act, 1904, came into 
operation on Feb. 10, 1904. By s. 2 (66) it defined a settler as 
“a person who prior to the passing of the Act occupied or improved 
lands situated within the Railway I «and Belt with the bond fide 
intention of living thereon.” It is not disputed that Joseph 
Oanner, deceased, came within this definition.

By the third section of this statute it is enacted that upon 
application l>eing made to the Leiutenant-Govemor in Council 
within 12 montlis from the passing of the Act, i.e., within the 
12 months terminating on Feb. 10, 1905, shewing that if any 
settler occupied or improved any parcel of land within the said 
Railway Land Belt prior to the enactment of 48 Viet. 14, with the 
bond fide intention of living on the same, accompanied with 
reasonable proof of such occupation or improvement and intention, 
a Crown grant of the fee simple of such land should be issued to 
him or his legal representative free of charge and in accordance 
with the provisions of the Land Act in force at the time when 
the said lands were first so occupied or improved by the said 
settler.

It was not suggested that had Joseph Ganner lived till after 
Feb. 10, 1904, he would not have been entitled to have had a 
Crown grant made to him of the lands in suit if he had applied 
for it. Though the word representative is used in the singular, 
their Lordships are of opinion, that for the purposes of this section, 
the two executors and trustees of Ganner’s estate together con­
stitute his representative.

The operation and effect of a Crown grant of the fee simple 
of any land within the Railway Land Belt under this section is 
apparently to supersede and defeat all existing interests in the 
same, no matter in whom vested.

The executors of Ganner, deceased, or over 13 years from the 
passing of the Act of 1904 never made any application for a 
Crown grant of the lands in suit. The Vancouver Island Settlers’ 
Rights Act, 1904, Amendment Act, 1917, however, was passed 
upon May 19, 1917. By it the words “On or liefore the first day 
of September 1917” were substituted in the Act of 1904 for the
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words “within twelve months from the coming into force of this 
Act,” used in the third section of the latter Act. The trustees 
and executors of Ganner thereupon apparently resolved to l>estir 
themselves. They applied for and on Feb. 15, 1918, obtained 
a grant in fee simple from the Crown of the lands in suit. On 
Feb. 18, 1918, they conveyed all their estate and interest in the 
land so acquired to one Harry Whitney Treat, who by a deed of 
eqUu.1 date conveyed the same to the respondents.

This company, on May 22, 1918, applied to the Land Registry 
Office to l>e registered as the owners of an indefeasible fee in the 
said lands in suit, which is the application w ith which the District 
Registrar refused to comply. It is unnecessary to deal with the 
lis pendens filed by one Bing Kee. Those filed by the ap|>ellants 
are the matters of importance.

On May 30, 1918, the said Vancouver Island Settlers Act 
1917, was disallowed by the Governor-General in C'ouncil. The 
operation and effect of this disallowance and consequent annul­
ment under the provisions of ss. 56 and 90 of the B. N. A. Act of 
1867, upon .the Crown grants of land in the Railway Land Belt 
made while it was operative is a serious question. The appellants 
contend that these Crown grants all liecame void, inasmuch as 
they were not made within the time originally fixed by the Act 
of 1904. On Feb. 14, 1918, the latter company, thinking that the 
Crown grant applied for by Ganner’s executors had in fact l>een 
made, instituted an action against these executors, claiming 
amongst other things a declaration that the Crown grant made to 
them was null and void so far as it purported to grant to them the 
mines and minerals under the lands in suit, or that part of the 
surface of the said lands to which or upon which the present 
ap}>ellants were entitled to exercise acts of ownership, purchase 
or rights of easement, and also claiming an injunction to restrain 
the said executors from working the mines, and from registering 
or applying to register any title to the said mines and minerals 
under the Crown grant, or from exercising any ownership in 
respect thereof, or from registering or applying to register any 
title, to the surface of the said lands adverse of the appellants' 
rights therein. On the same day the appellants filed this action 
as a lis pendens. Finding that they were premature in their 
proceedings, they on Feb. 18, 1918, three days after the issue



4SDXJL] Dominion Law Reposts. 283

of the Crown grant to the said executor», instituted a second action 
against the said executors in precisely the same form and claiming 
the same relief as the first, and on the same day filed a second 
lit pendent in respect of it in the proper Land Registry Office.

The point the appellants thus raise may he good or may be 
had. Their lordships express no opinion as to its soundness. 
The Chief Justice apparently thought it hail. Hut he is the only 
Judge who expressed that opinion. If it he good, then the t 'n>wn 
grant made to the executors of Joseph t ianner bring null anil void, 
the respondents took nothing by their eonveyanee from these 
executors, and liave not now, and never had, by virtue of the 
same, any estate nr interest in, or any rigid or title to, or any 
claim upon the lands in suit. They could not, therefore, he proper­
ly registered as the owners under this grant of an indefeasible 
fee in these lands. The |Miint goes to the very root of their title. 
The suit in which it is raised and insist is I uyam is not brought to 
fix any charge, liability or encumbrance upon this indefcasilrle 
fee, or to establish a rigid to any estate or interest in it. It is 
on the contrary brought to establish that never at any time was 
such an estate owned by or was vested in the respondents.

It appears to their lordships to Is- contrary to common sense 
to hold that an interest in land, which may, as the result of a 
pending lawsuit, lie found to-morrow to la- non-existent, should 
be treated to-day, by one who knew of the existence of tliis suit, 
as an indefeasible fee, since that term means an estate in fee 
simple held under a gissl safe holding and marketable title. A 
lie pendent may be described by any name the 1 legislature chooses 
to bestow upon it, whether appropriate or inappropriate. But 
tile giving of the name does not stay the action which constitutes 
the lit. That, however miscalled, may go on to its appointed end. 
It appeals to their Ixirdsliips that while the title of the res|s>ndents 
was being actively assailed by this pending suit, the Registrar, 
who in this case is also the examiner of titles and therefore a 
judicial officer, would be acting entirely within his power* in 
refusing, as he has refused, to register the respondents’ title as 
an'indefeasible fee. 8. 14 of the land Registry Act preserilies 
how he is to act when a person claiming to be registered as owner 
in fee simple of laud applies to him in Form A in the first Schedule 
to the Act, for registration, de|ioeiting with liim at the same
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time all the applicant'll title deeds. He, tlie Registrar, is then. 
u|ton lining satisfied that a good safe holding and marketable 
title in fee simple has been established by the applicant, to register 
the title of such applicant in a book called the Register of In­
defeasible Fees. He is not to register a title as an indefeasible 
fee for the asking. It is provided by 8. 114 of the Act that if a 
person be dissatisfied with any refusal, etc., of the Registrar 
or examiner of titles, he may, as was done in this case, apply 
by petition to a Judge in Chamliers, setting forth the particulars 
and grounds of dissatisfaction, and this Judge may then make 
such order in the premises as the circumstances of the case may 
require and as he may direct. Under s. 115, whenever upon the 
examination of the title to any land, the Registrar or examiner of 
titles, after hearing all the evidence procurable, entertains a 
doubt, he may state a case for the opinion of a Court or Judge 
8. 116 provides for the reference by the Registrar or examiner to 
a Judge in Chambers for his decision or in some cases for his direc­
tion of any one of a number of different matters. Among others 
the following: the true construction, legal validity or effect of 
any instrument or as to the persons entitled. And then s. 116a 
provides that, except as in s. 50 (which does not apply) provided, 
the Registrar shall not issue a certificate of indefeasible title under 
or in pursuance of any order of the Court or Judge unless such order 
declares that it has lieen proved to the satisfaction of the Court 
or Judge upon investigation that the title of the person to whom 
the certificate is directed to issue is a good safe and marketable title. 
The order of the Court of Appeal does not contain any such 
declaration. That order merely directs the Registrar-General 
to register in the Register of Indefeasible Fees the title of the 
present respondents to the lands mentioned in their petition. It 
is, however, suggested that this is a mere slip in the order and may 
be rectified. The Chief Justice, as has lieen already pointed 
out, expressed the opinion that the point raised by the appellants, 
arising from the disallowance of the Act of 1917, was a bad point. 
Tile Court of Appeal did not base their judgment on that, they 
base it on the fact that a lit pendent, which must mean any lie 
pendent whatever its nature, is, by a. 71 of the Ijind Registry Act, 
when registered against land a charge upon that land. The 
words of the section are:—
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Any person who shall have commenced an action or being a party thereto 
as making a claim in respect of any land, may register a lis pendens against the 
same as a charge and there shall be eml>odied in the certificate of the Registrar 
of the Court a copy of the endorsement upon the writ or a copy of the plaint

No doubt "charge” in defined to mean and include any lew 
estate than the fee simple or any equitable interest whatever in 
real estate and shall include any incumbrance, Crown debt, 
judgment, mortgage or claim to or upon any real estate. Now 
it is clear that in the present case the action instituted by the 
appellants has not been brought to establish that the plaintiffs 
in it an* entitled to some estate less than a fis* simple in the fee 
simple estate which the respondent desires to have registered. 
Neither is it brought to establish that they are entitled to an 
equitable interest in that fee simple, nor that it is subject to any 
incumbrance, Crown debt, judgment, mortgage, or have any 
other claim upon it. It is brought to establish that the resiavnilents 
who claim to be owners of the lands in suit, are not now and never 
were the owners of the fee simple in these lands. The plaintiffs 
claim nothing in the suit of a proprietary or pecuniary nature for 
themselves. The relief they ask is purely negative, namely, 
to prevent the illegal creation in the respondents of an interest in 
the lands in suit which would supersede ami destroy their own 
estate and interest in the same.

It would appear to their Lordships that the action of the 
appellants docs not come within s. 71 at all. The action with 
which that section deals is one in which the plaintiff is making a 
daim in respect of land, and that action may be registered as a 
lis pendens against this land as a charge, obviously to prevent 
the person having dominion over the land defeating the plaintiffs’ 
claim by alienating or encumbering it. S. 71 is the last of a 
fasciculus of eleven sections, touching caveats and Its pendens. 
The first ten sections deal with caveats. They refer to lands 
already registered, in which the cat'eator claims to have an interest 
under any one of the several instruments named, lie is empowered 
by leave of the Registrar to lodge a caveat to prevent any dis|M»sitioii 
of the land lieing made without notice to him.

The land referred to in s. 71 may or may not be registered, 
but there is this similarity in the }>oeition, of the caveator ami of 
the plaintiffs dealt with in s. 71, that they are Iwth asserting
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a daim to land or any interest in it.. 'Hie means of protecting 
their interests are no doubt different.

It is also quite true that s. 22 of the Act provides that every 
certificate of indefeasible title issued under the Act shall be 
conclusive evidence, while it remains in force against everybody, 
that the person named in such certificate is seised of an estate 
in fee simple in the lands therein dcscrilied, against the whole 
world, subject to a numlier of tilings enumerated, and amongst 
others to:—

Any lis pendens, mechanic's lien, judgment, iwue or other charge, or any 
assignment for the benefit of creditors registered since the date of their applica­
tion for registration.

There may be some question whether these latter words 
do not apply to all that has gone before, and are not confined in 
their application to assignments for the lienefit of creditors. If 
not, the Registrar would lx1 obliged to register as indefeasible a 
title which a judgment already recovered would shew did not 
exist.

The contention of the Granby Consolidated Mining, Smelting 
and Power Co. in this apjieal is that the Registrar should register 
the respondents as having a good estate in fee simple to the land 
in suit, subject to a pending action instituted to establish that they 
have not and never had any fee simple or (‘state or interest in the 
land at all. It is a misuse of terms to call a title threatened as 
the respondent company’s is as either a safe holding title or a 
marketable title. By the defeat or discontinuance of the api>el- 
lants’ action and by that alone can the title of the res|N>ndents 
to tlie lands in suit be m. 1<- either the one or the other at least, 
where the would-be purchaser had notice of, or was aware of the 
existence of the pending suit.

The questions the appellants luive raised in (heir action are 
not such as the Registrar was called upon or required to decide. 
The Court of Appeal have not decided them. The Registrar took 
the course s. 14 of the Umd Registry Act authorises him to take 
when he is not satisfied that the title shewn by the person applying 
for registration was a good holding and marketable title. In 
their Lordships’ opinion he was completely justified by the 
facts of the case in so doing. They think that a lis pendens 
of the nature of the appellants’ action is not “a charge” within
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the meaning of the Land Registry Act, that the decision appealed
from, based entirely, as it was, on the ground that it was “a IM
charge,” was erroneous and should he reversed, that the decision ixwdTtkia**
of Macdonald, .1., was right and should he restored, and that this
.••pl>eal should he allowed, with costs here and in the Courts
below-, and they will humbly advise His Majesty accordingly.

Appui] allowed.

MACKENZIE v. BING KEE. |%||,
./ udieial CovmuUei oj the 1‘rivy Council, The Lord Chancellor, Viscount Hal Jam.

Lord Buckmaster, Lord Atkinson, and Duff, J. Avgust 5, 1910. 1

Contracts (§ II i)—173)—Coal reservations in aoreement for bale of 
land—Not set out in deed—Intention of parties -Evidence 
of solicitor.

In nn action to obtain a declaration that the plaintiff was the owner of 
the surface rights of certain lands, and of the mines, beds of coal and other 
minerals lying thereunder, the Court of A|i|ieal for British Columbia held 
that as nothing was said during the negotiations about the coal reserva­
tions the true inference was that, then,* was no reservation of the coal.

Their Lordshii® reversed litis judgment on the evidence of the solicitor 
who acted for the plaintiff during the negotiations, which shewed con­
clusively that the respondent had got all he bargained for or that it was 
intended to sell, which was the land minus all minerals lying t hereunder.

Api eal by defendant from (1919), 47 D.L.R. 48. Reversed. Statement 
The judgment of the Hoard was delivered by
Lord Atkinson :—This is an appeal from the decision of the Ix>rd AUtuumn 

t ourt of Appeal of the Province of British Columbia, dated 
April 1, 1919, reversing the decision of Gregory, .1., of the Supreme 
Court of that Province, dated May 30, 1918.

The action out of which the appeal has arisen was brought 
by the respondent to obtain a declaration that he is the owner 
of the surface rights of certain land and premises described as 
"s. 2 and 60 acres of s. 3, range 7, Cranberry District” on Vancouver 
Island, containing atxnit 160 acres, and of the mint's, lieds of coal 
and other minerals lying thereunder, and also to obtain an order 
vesting the same in him, and also vesting in him all the right. 
iitle and interest thereto and therein of the appellants. He further 
claimed an injunction restraining the appellant company from 
sinking three shafts through the aforesaid lieds of coal, from 
removing the coal thereby won, and from interfering with the 
surface rights in the aforesaid lands. The respondent in liis 
statement of claim set forth as the root of his title to the aliove- 
mentioned lands and minerals a certain deed dated March 13,
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1905, whereby the ap|>cllants, Angus Mackenzie and Charles 
Wilson, as executors and trustees of the estate of one Joseph 
Gamier, deceased, under his will, conveyed to him the aforesaid 
lands in fee simple, of which lands he was on April 3, 1905, duly 
registered by the District Registrar of the City of Victoria in 
the aforesaid Province, as owner in fee.

In truth this deed was not the true root of the respondent's 
title to the land the subject of the suit, in the sense that the said 
Joseph Gamier deceased had himself acquired these lands in fee 
simple from the Ksquimault and Nanaimo R. Co. by a deed 
dated Dec. 24, 1890, which contained the following clause:—

And saving and reserving to the said company their successors and 
assigns all coal, coal oil, ores, mines and minerals whatsoever in or under tin- 
land hereby granted or expressed so to be,
with full power to the company, their successors and assigns to 
enter upon the said lands, search for. work, win. and carry away 
the minerals so reserved.

The word “excepting” would, in this connection, be no 
doubt ii more appropriate word to use* than the word “reserving." 
hut the effect of the deed clearly was that the railway company, 
the grantors, continued to own these mines and minerals, and that 
Joseph ( burner, deceased, did not by virtue of this deed acquire 
any right or title to or interest in them of any kind or nature 
whatsoever.

The said Joseph Gamier died on Jan. 20, 1904. It was con­
tended, however, by respondent, that the right and title to and 
interest in the aforesaid lands wliicli Joseph Gamier acquired 
under and by virtue of this deed of Dec. 24, 1890, was not the 
only interest in them to which he and his executors as his repre­
sentatives were entitled, but that distinct from what was granted 
to him by the railway company, he and his executors in his right 
became j>o8s<!ssed of or entitled to an interest in the said lands 
in addition to, hut altogether different from any interest, conferred 
by the aforesaid deed, under the provisions of a statute passed 
on May 4,1903, by the Legislature of the aforesaid Province entitled 
“The Vancouver Island Settlers’ Rights Act,” and the Acts 
amending the same. The words “Railway Land Belt” were 
by this Act defined, as was also the word “settler.” This latter 
was defined to mean “a person who prior to the passing of the said
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Act took up bind situate within the said Railway Land Belt 
with the bond fide intention of living thereon.” 1* ('.

And it wan by the third section of the statute enacted that :— Matekoto 
3. It shall be lawful for the Lieutenant-Governor in Council, upon r.

-:tt«factory proof being furnished by any person that he is a settler within Bim.Iw> 
the meaning of this Act, or that he has derived his title through a settler, to Atkin**.
issue to such person, free of charge, a grant of all the rights vested in the 
Crown (save and except as to gold and silver) in respect of the lands taken 
up by the settler.

It is admitted that the land, the subject of the suit, is situate 
within this Railway Land Belt as defined, and that Joseph (tanner 
was a settler within the defined meaning of that term. This 
Act was the next year followed by another dated Feb. 10. 1004. 
hearing, save as to the difference of date, a title similar to the 
last, by which the expression “Railway Land Belt" is similarly 
defined, and the word “settler” defined as a person who prior 
to the passing of the Act occupied or improved land situate within 
the said Railway Land Belt with the bond Me intention of living 
thereon.

Its third section ran as follows:—
Upon the application being made to the Lieut .-Governor in Council 

within twelve months from the coming into force of this Act, shewing that 
any settler occupied or improved land within said railway land belt prior to 
the enactment of c. 14 of 47 Viet., with the bond fide intention of living on the 
said land, accompanied by reasonable proof of such occupation or improve­
ment and intention, a Crown grant of the fee simple in such land shall be issued 
to him or his legal representative, free of charge and in accordance with the 
provisions of the Land Act in force at the time when said land wan first so 
occupied or improved by said settler.

Joseph (Îaimer was a member of the class for whose benefit 
the Vancouver Island Settlers’ Rights Act was passed, but neither 
he nor his trustees availed themselves of it within the time limited 
in that behalf. Many other settlers for various reasons also 
tailed to take advantage of the Act, and for their relief the 
Legislative Assembly of the Province of B.(\, on May 19, 1917. 
passed an Act entitled the “Vancouver Island Settlers' Right*» 
Act, 1904, Amendment Act. 1917,” s. 2 of which provided as 
follows:—

2. Section 3 of the Vancouver Island Settlers’ Rights Act, 1904, being 
c. 54 of the statutes of 1904, is hereby amended by striking out the words 
“within twelve months from the coming into force of this Act," in the second 
and third lines of said section, and inserting in lieu thereof the words, “on or 
before the first day of September, 1917.’’
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It will lx* observed that the i>eriod of twelve months mentione<l 
in s. 3 of this Act had expinxl U-forv the deed of March 13, 1905. 
was executed, so that at that date at all events and for the thirteen 
years succeeding, the executors of Gunner, deceased, could not 
have applied under the above quoted section of the Act of 1904. 
for a grant of the kind therein mentioned. It is alleged, however, 
and not apparently disputed that in the early part of the year 
1904 the aforesaid executors agreed verbally and in writing with 
the respondent for the sale to him of the estate and interest of the 
said James Gunner, deceased, in these lands, this agreement being 
subsequently carried out by the deed of March 13, 1905. The 
executors, therefore, could, had they been so minded, have applied 
for a grant under the ahovementioned s. 3 of the Act of 1904 
up to Feb. 10, 1905, but they did not do so. It may be that these 
executors and trustees as they were could, at this |>eriod, have 
legally agreed to assign, and had they acted before Feb. 10, 1905. 
to have legally assigned to the respondent the rights which as 
Gunner's representatives this section conferred upon them. Il 
is not necessary for their Lordships to decide that question, for 
as will presently be shewn they never attempted to do anything 
of the kind.

It is not disputed that the res]>ondent by deed dated Oct. 0. 
1917, granted the lands in suit as therein described to the appellants. 
Hurry Whitney Treat acting on ln-half of the apj>ellant company, 
saving and reserving thereout anil therefrom all mines, minerals, 
and I axis of coal whatsoever in, under or beneath the lands thereby 
granted or expressed to be.

That exception, as it should be styled, was a perfectly natural 
one to introduce if the grantor in the deed, the ri*i>ondent, was 
himself the owner of the excepted mint* and minerals. But the 
conveyance was accompanied by an instrument in writing of 
equal date whereby, after reciting that the party of the first 
part, i.e., the respondent, had applied—under the aforesaid Act 
of 1904, and the amending Act of 1917 for a Crown grant of 
fireclay and under-surface rights in the aforesaid lands, it was 
agreed between the respondent and the appellant, Harry Whitnex 
Treat that the latter in consideration of the sum of $2,000 payable 
in two instalments of $1,000 each, one on or before the execution 
of the instrument, and the other uj)on the rescindent obtaining
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said thrown grant, the said H. Treat was grunted the option of 
purchasing t,hc under-surface rights given by < 'rown grant of which 
the respondent had applied at the rate of $200 per acre. In 
this instrument it is further providtsl that in the event of the 
respondent failing in his application for a Crown grant of the 
minerals underlying the lands in suit the agreement should become 
mill and void, and all monies paid under it should be forfeited to 
the respondent . According to the respondent’s case on this appeal, 
as their lordships understand it. he was, and believed liimself to 
be from March 13, 1905, the owner of the mines and minerals 
imderlving the lands in suit. He did not require any Crown 
grant to entitle him to them. This agreement is entirely in­
consistent with that case. These mines and minerals are treated 
not as something he already owned, but as something lie might 
t hereafter acquire.

The appellant Treat, in his defence filed May 10, 1918. 
states in reference to the last mentionsl agreement that he, on 
behalf of the appellant company entered into negotiations with 
the respondent towards the end of June or beginning of July, 
1917, in reference to the mines and minerals under the lands in suit. 
that the respondent then inforiiHMl him that lie, the respondent, 
had no title to these mines and minerals, never having Ixaight 
them from the appellants Mackenzie and Wilson, and that for 
greater caution the appellant Treat had entered into this agree­
ment of Oct. 0, 1917, and a somewhat similar agreement of July 3. 
1917, whereby the respondent agn»ed to sell to the said ap]>ellant 
the said mines and minerals if he should ever acquire a good 
title to them. That it was an implied term of this agreement 
that the rescindent should make a good title to the said mines 
and minerals, but when by letter dated April 23, 1918, he was 
culled upon by the appellant Treat to furnish an abstract of 
title to the same he declined to do so. The respondent in his 
reply to this defence and counter-claim joins issue upon it, but 
his only specific answer to it is that the option given was forfeited 
owing to the non-payment of 50% of the purchase price with hi 
the stipulated time, and that the appellant Trqat was fully aware 
of the respondent’s title to the aforesaid mines and minerals. 
Nothing could be more inconsistent with the res]indent’s present 
case.
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On Oft. t), 1917, tin* appcllunt Trout conveyed to tliv appfllani 
company tlu* surface rights in these lands, which lie had hy deed 
of equal date acquired from the respondents.

On Fel). 15, 1918. the trustees and executors of Joseph Gamier, 
under and by virtue of the lief ore mentioned Vancouver Island 
Settlement Acts obtained a Crown grant in fee simple of tIn­
lands granted by the deed of March 13th, 1905. They, by a 
deed of Feb. 18th. 1918. conveyed the same to the appellant 
Treat, who by deed of equal date conveyed them to the 
company. Now in this statement of facts the res|Hindent contends 
that as the aforesaid executors of Gamier purported by their 
dm! of March 13, 1905, to convey to him the fee simple of the 
lands in suit, when in fact they were only entitled to the surface 
right therein, and had no title to the mines and minerals thereunder, 
they were bound by estoppel on acquiring under the Crown grant 
the fee simple of the lands they so purported to convey to him. 
and as he, the respondent, had parted with the surface rights on 
these said lands, to convey to him the mines and minerals under­
lying them.

It is obvious that the cogency of this contention depends 
entirely u|kiii tin* nature of the estate and interest which by the 
agreement lending up to the deed of March 13, 1905, was intended 
to be conveyed, and was purjxirted to Ik* conveyed by the latter 
instrument. If the surface rights in the lands in suit were all that 
was agreed to lie or purported to be conveyed to the res|)ondent by 
these instruments, then the entire foundation upon which this 
contention rests disappears. Most unfortunately I Kith these 
instruments have lieeu lost. The deed itself, not the agreement. 
was duly registered on April 3, 1905. but owing to the very 
defective manner in which the registry was at that time kept 
(now happily changed) little, if any, help is afforded by it to 
ascertain the contents of the registered instrument. The ex­
ceptions or reservations are either not set forth at all or not set 
out at length in the certificate of title in the registry.

Accordingly what one finds in the Land Registry Office is the 
document of which the following is a copy:

14
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No 11001 C.
CERTIFICATE < >F TITLE. IMP.

3rd April, 1905.

Absolute Date of
Name of Owner. Fees Book. Registration.

Parcels
Short Description

M.vkknzik

Bing Ko:.

Lord Atkin^un.

King Kcv. Fol. 268 3rd April, Section 2 and East 00 acres 
190'» of Section 3, Range 7(less 

Vol. 22 2.30 p.m. the right-of-way of the
Esquimalt and Nanaimo 
Railway).
Cranberry District.

LIST OF INSTRUMENTS.
Transfer: See Absolute Fees Book, Vol. 12, Fol. 291, No. 11371 A. 10th July, 

1899. Will of Joseph Gunner. Filed No. 4459. 13th March. 1905. 
Angus McKenzie and Charles Wilson.

(Trustees of the said Will)
to Bing Kee. Conveyance in fee.

Seal) Land Registry Office,
Cancelled

24-1-18
J. C. Gwynn, Reg. Gen.

per C M.
Victoria, B.C.

S. Y. WOOTTON,
Regist rur-General.

Upon this question as to what was intended by all the parties 
< oncemed should lie conveyed, and what was in fact conveyed 
by the deed of March 13,1905, the evidence of Young, now a Judge 
of a County Court, is all important. He was the solicitor of the 
respondent in this matter. The executors of (tanner had not 
apparently any solicitor. On p. 29 of the Record this witness 
says: he knew that the lands about to be purchased by the 
respondent were in the Coal Belt. He was asked by counsel, 

1 suppose you discussal the purchase with Bing K<*e on some 
occasion?” and he replied:—

I must have done so, I was running a law office and was looking after 
•ting Kee’s interests. I must have discussed the whole transaction with him. 
It was my duty to explain to my client what he was getting. I did my duty.
I did tell Bing Kee at some stage of the negotiation that he was not getting 
'-o‘il, that the Ganners did not own the coal. What I presume I did was to
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explain that the coal wan reserved to the E. and N. Railway Company. He 
'Bing Kee) was apparently satisfied with it.

In addition Young hail in his practice become quite well 
M.mmcneu. acqUain(jecj with the title of the E. and N. Company. At p. H7 
Bin<; Kke. fic says it was a matter of common knowledge that this company 

Lord Atktomn always reserved everything except the surface, that when he 
l>repared the agreement from Mackenzie ami Wilson to Ring Kee 
he, Ring Kee, knew that all Mackenzie ami Wilson had to sell 
was the title1 they had from the E. and N. It. Co., and again he 
says it was quite clear that all they were selling was the E. and 
X.’s title, which they had, and again at p. 28 he says that the only 
matter of purchase- and sale was the E. ami N. title, that this was 
all that passai through his hands; that he was aware of no other 
title, that the question of coal rights or settlers* rights or an> 
claim of that nature did not come up at all. < In p. .HO he is asked 
whether the proper practice was not to toll Ring Kee what he was 
getting when he sigm-d the agreement. And he replies, “that 
would be a duty of a solicitor to his client :” that he was satisfied 
he did his duty, “hut I don’t pin myself down to any time.” 
The Court then remarks, “It has been suggested that it was at the 
time the agreement was In-ing made,” and Young replied, “Yes. 
tliat would be the logical time to do it.”

Their Ixirdsliips find notliing whatever in the case to induce 
them not to accept this evidence, and considering Young’s ex­
perience, position, the mode in which he has, apparently, given 
his evidence, and the natural probability of tin- occurrences lie 
deposes to, they regard it as accurate and t rustworthy. There 
is no need to rely upon the principle that the facts of which a 
solicitor has notice or knowledge touching a matter with which 
he is retained to deal is attributed to the client. They arc 
thoroughly convinced that Young made to his client, Bing Kee. 
the communications he says he made to him, and they think 
it is clear that all that the executors of donner had to sell to the 
respondent and did sell, and all the latter intended to buy ami 
did buy from them, was what had been conveyed to donner 
by the E. and N. Co. by their deed of Dec. 24, 1890, that is the 
lands in suit minus all “coal, ores, mines and minerals lying 
t hereunder. ’’ The doctrine of estoppel has therefore no applicath»t i 
to the case. The respondent got all he bargained for, the appellant

2!»4
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gave all he hail a title to give, anil all he soli I. At p. 31 Young, 
in reply to Court, auggeatel that he, in preparing the ileeil of 
conveyance to Bing Kee, may have usel the short form of ileeil, a 
printed form, stating that this was the ordinary form used in his 
office, but he did not pledge his wonl that he hail used it. He 
stated, however, that if he did use it he would have hail to write 
in the E. and N. reservations if he wanted to introduce them into 
the deed.

A specimen of the short form of a deed of conveyance is to 
lie found at p. 78 of the Record. In it the clause as to "reserva­
tions” runs thus: -“Subject nevertheless to the reservations, 
limitations, and conditions expressed in the original grant thereof 
from the Crown." Their Lordships are therefore of opinion that 
the decision of the Court of Appeal dated April 1, 1919, was 
erroneous, and should be reversed, and that the judgment of 
Gregory, J. was right and should be restored, and that this 
appeal should be allowed with costs here and below, anil they 
will humbly advise His Majesty accordingly.

Appeal allowd.

IMP.
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Lord AtkiMon

AMERICAN SURETY Co. ▼. CALGARY MILLING Co.
Judicial Committee of the I'rivy Council, Viscount Haldane, Ixtrd lluckmasUr, 

Ijord Dunedin and Lord Shaw. July II, 1919.

Building Contracts (§ 1—1)—Agreed price—Payment by instalments 
—Retention of certain amount by owner—Construction.

A building contract for the erection of an elevator, for an agreed price 
provided for payment by tint owner to the contractor, in instalments, of 
all wages, for labour «lone and performed and sums paid for materials 
supplied, upon certified vouchers and “Provided that the total amount 
so paid by the owner during the progress of the work, shall not exceed 
a sum equal to 80% of the amount of work done, and materials furnishetl 
on the premises at the contract price. And . the owner shall
be and is hereby authorised to retain out of the moneys payable to the 
contractors the sum of 20% of the amount of the contract. . . .

Their Lordships held that the proper interpretation of the proviso was 
that the owner was entitled to make payments for all work certified 
as actually done, and materials as actually supplied provided that the 
total of such payment s did not exceed 80% of the total contract price.

A clause in the contract providing for the entry of the owner upon the 
work in default of the contractors, in order to finish it, in which case the 
contractors should not be entitled to receive any further payment under 
the contract until the work was wholly finished did not
disentitle the owner from paying orders which effected given assignments 
of moneys due to the contractors up to the limits within which the con­
tractors were entitled to be paid, although such payments were actually 
made at a date subsequent to the owners taking over the work in default 
of the contractors.
22—48 D.L.R.
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Apixml by the surety from a judgment of the Supreme Court 
of AllierUi (1917), 37 D.L.R. 589, in an action on a building 
contract. Affirmed.

The judgment of the Hoard was delivered by
Loim Dvnkdin: —The retqx indents in this appeal, who an* 

grain n illers, were in need of a new elevator to replace one which 
had been destroyed by fire. With a view to its erection they 
entered into a contract on July 18, 1910, with a firm of contractors 
called “Trumanhiiuaer ami Miniers." By clause 1 the contractors 
were bound to:—

Provide for all materials and perform all the work mentioned in the 
specifications and shewn on the drawings and plans prepared by the contractors 
. . . for the construction, erection, and completion of a grain elevator 
situate on the C.P.lt. right of way in the City of Calgary, to the north of the 
C.P.K. and to the east of Fourth Street West in the said City of Calgary, 
furnishing and supplying all the material, lumber, and plant of every descrip­
tion required in conformity with said specifications, drawings, and plans. 
All the work shall In* done and said material ami plant furnished to the satis­
faction of William Henderson, acting for the pur|ioae of this contract as agent 
of the owner.

The time for the completion was fixed to lx* October 15, 1910, 
a «late which by subsequent agreement was altered to June 30, 
1911; penalties were fixed for non-completion. Provision was 
made for the case of abandonment of the contract in a clause which
it will be convenient to quote at length at a subsequent stage of 
this judgment., but which may be at present sufficiently deserilxxl 
as giving power to the respondents to enter upon and finish the 
work, and to charge the contractors for any difference between the 
cost so incurred and the unpaid balance of the lump sum of $05,000.

The clauses which are materia] to the questions raised in this 
apix-al are 14, 15. 16 and 20, wliich are as follows:—

14. It is hereby mutually agreed between the parties hereto that the sum 
to be i>aid by the owner to the contractors for said work, materials, and 
machinery shall be $65,(MX) subject to deductions as herein provided and that 
such sums shall be paid in current funds by the owner to the contractors in 
instalments as follows: (1) All w'agcs for labour done and performed in and 
about the works from the commencement of operations until such time as the 
contractors furnish the bond hereinafter provided upon production of the time 
sheets and for wages, accounts duly certified and approved by the agent of the 
owner. (2) The sum of $5,000 to the contractors upon production of the bond 
hereinafter provided. (3) On and after the production of the bond herein­
before provided all wages for labour done and performed and sums paid for 
materials supplied upon production of the time sheets and for wages accounti» 
and for vouchers duly certified as aforesaid.
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Provided that thv total amount ho paid by the owner during the 
Iirogress of the work a# aforesaid shall not cxeeed a sum equal to 80% of the 
unount of work done and materials furnished on the promises at the contract 
price. And the contractors hereby agree t hat the owner shall be and is hereby 
authorised to retain out of the moneys payable to the contractors under this 
agreement, the sum of 20% of the amount of the contract and to expend the 
same in the manner following, namely: To retain such *20% until 31 days 
after the completion of the works and to pay thereout the claims of all iwrsons 
who have done work or furnished mat «‘rial in the execution of any part of this 
••ontract to or for the contractors and in repairing the sai«l works or finishing 
any work left unfinished by the contractors.

15. And it is agreed that the owner may hold ami retain the sum above 
mentioned as a guarantee that the said work has been faithfully performed and 
as an indemnity against all and any claims and «IcmandH against the owner by 
reason of said w ork.

16. The final payment shall lu- made 31 days after this contract is fulfilled 
and completed to the approval of the owners. All payments shall be made 
upon the written certificate of the said William Henderson or any other agent 
appointed for the purpose by the ow ner as hereinbefore provided to the effect 
ihat such payments are due. Before the issue of the final or any certificate 
except the first, the contractors shall, if required, pnxluce to the owner a 
clearance from the various supply men ami pay sheets duly signed by the vari­
ous employees and shewing that all w ages have been paid.

20. The contractors hereby covenant and agree to furnish to the owner 
a good and sufficient bond to the satisfaction of the owner in the sum of $30,000 
for the faithful performance of this contract conditional to indemnify and save 
harmless the owner from all suits or actio? ' cry kind and description 
brought against the owner for or on accoun >f ny «lamages received or 
sustained by any party or parties by or from contractors or their servants or 
agents in the construction of tlie said works or by or in coiuM-quence «if any 
negligence regarding the same or by reason of any impr<>|>er material furnished 
by the contractors in the construction thereof, «>r by or on aciount of any act 
or omission of the contractors, and further eonditionc<l for tin* faithful per­
formance anil completion of this contrat! by the contractors

IMP

I*. <
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The work was Begun and the contractors procured the bond 
stipulated for under s. 20. This Bond is in the form of a contiact 
lietween the contractors (denominated as the principal) the appel­
lants, the American Surety Company of New York, (denominated 
as the surety), and the respondents (denominated as the obligee). 
By it, under certain terms and conditions presently to Is* specified, 
the appellants promised, to the extent of $30,000, to guarantee the 
iwrformance of the contract .

The contractors carried on the work so far and received certain
payments, as will lw subsequently more particularly stated, but a 
disagreement having occurred between the partners, Mooers 
retired, and the firm assigned the interest in thv contract to
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Troiranhauser. Trom anhauser continued the work for a tine, 
but found himself unable, for want of financial sup|X)rt, to go on 
with the contract. This fact he intimated to the respondents by » 
letter of date Nov. 20, 1910. The respondents then entered upon 
the work and finished it then selves. The expenses incurred an* I 
the damage for delay having amounted, as alleged, to more than 
$30,000 more than the jxjrtion of the $05,000 still unpaid, the\ 
raised this action against the contractors and against the surety 
on their bond.

The facts alxive stated were not substantially controverted, 
and judgir ont was entered against the contractors, as to which 
there is no question. The Surety Company, however, defended 
then selves on the ground that the conditions of the bond had not 
been fulfilled by the respondents. This view was upheld by the 
trial Judge, but on appeal his judgment was reverse*! by the Court 
of Appeal, who gave judgment in favour of the respondents. From 
that judgn ent the present appeal is taken to this Hoard.

It now becomes necessary to set forth the terms of the bond so 
far as material. As already stated, it binds the surety (tin 
apijellants) to indemnify the obligee (the respondents) against 
loss in the contract owing to the default of the contractors. It 
then proceeds:—

Provided, however and upon the express condition the performance of 
each of wliich shall be a condition precedent to any right of recoven 
hereon: . . .

Fourth: That the obligee shall faithfully perform all the terms, covenant.- 
and conditions of such contract on the part of the obligee to be performed 
and shall also retain that proportion, if any, which such contract specific- 
the obligee shall or may retain of the value of all work performed or material- 
furnished in the prosecution of such contract (not less, however, in any event. 
than 10% of such value) until the complete performance by the principal ol 
all the terms, covenants and conditions of said contract, on the principal'- 
part to be performed. . . .

The appellants argue that the respondents have broken this 
condition in two respects. It will lx» convenient to deal with th« 
two grounds separately.

They urge first that the mqxmdents infringed the conditioi 
as to retaining 20% out of payments made. What happened wTa> 
as follows:—

Prior to the granting of the bond the respondents paid tin 
contractors the full amount of their wages bill as certified by their
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:igent Henderson. Upon the Ixmd I wing granted 1 they paid the 
*5,000 as provided by clause 14 (2) of the contract. They then 
wrote the following letter to the appellants:—
Dear Sire,

Referring to your 130,000 surety bond, Tromanhauser and Mooere, 
principals, and ourselves, obligee, dated Aug. 10, 1910) and our agreement 
with these contractors in connection with the same dated July 18, 1910—a 
copy of wliicb we presume you have retained—would say that the contractors 
claim that section 3 of clause 14 of this agreement binds us to pay them after 
our acceptance of the bond, 100% or in full for all paid vouchers produced for 
work done and material supplied on the building; up to a point where we have 
paid them 80% of the contract price or 852,000; after which all payments 
i ease until 31 days after the completion of the contract to our satisfaction, 
when final payment will be due them.

Now, it appears to us that the wording of this section of clause 14 is rather 
imbiguous, and you may have interpreted it as binding us to pay them not 
more than 80% of the amount of such paid vouchers; up to a point where we 
will have paid them $52,000 or 80% of the contract price after which all pay­
ments cease, until they arc entitled to their final payment. It is agreeable to 
us to make these payments in accordance with the interpretation of the con­
tractors, providing we will not thereby be invalidating your bond. Kindly 
let us know how you have interpreted this clause, and what, in your opinion, 
is our obligation to you in respect to same . . .

IMP
V. C

'American 

Mil.l,ix<; C'-

to which they received the following reply:—
Dear Sire,

Supplementing our letter of the 10th instant, which w as an acknowledg­
ment of your letter of the 30th ultimo in re the above entitled matter, I desire 
to state that, after carefully reading over the contract, our company is of 
opinion that payments to be made to the contractors should be on an 80% 
basis, that is, 20% of every payment should be retained until the final comple­
tion and acceptance of the wrork. . . .

Acting on this they paid to the contractois 80% of the certified 
accounts for latiour and materials up to and inclusive of Nov. 15. 
On Nov. 17 they received a further certificate for $4,061. Previ­
ously, however, to this date they had received 2 assignments by 
Tron anhauscr to 2 persons, Prince and Ken-, for $5,000 and $3,500 
rosjiectively. They therefoie refused to pay the contractors more 
than the sum which, with the sun s assigned and the sun s already 
paid, amounted to 80% of the whole contract price. The respond­
ents, therefore, did not infringe the contract if the true construc­
tion is that they were entitled to pay till the limit of 80% of the 
whole contract was reached. On the other hand, if they were only 
entitled to pay 80% toties qnoties as the certificates were issued, 
then, inasmuch as the total amounts paid amounted to 80% of 
the whole contract price and the whole contract had not l>ecn
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finished. there hud not enough lieen retained. This question 
depends entirely u|K>n the true construction of tin* proviso .above 
quoted. Now it is to be observed that the 80% which is to be pni<l 
is expressed us a supplement of the 20% which is to lie retained. 
The 20% which is to be retained is expressed us 20% “of the 
un omit of the contract,” and that necessarily refers to the total 
price. It would, therefore, seem to follow that the 80% must Iw 
based on the same calculation. The other interpretation would 
necessitate a calculation which would lie practically impossible 
except by a sort of rough and ready guess-work, for it would lx 
necessary for the giver of the certificate to calculate the amount 
of work done and materials furnished from time to time “according 
to the contract price.” Now the contract here had no schedule 
prices, and such a calculation would, therefore, lie practical I > 
impossible according to any reliable standard. In view of these 
considerations, their Ivordshqis agree with the learned Chief Justice 
that the projier interpretation of the proviso is to hold that the 
respondents were entitled to make payments for all work ceitified 
as actually done and materials as actually supplied, provided that 
the total of such payments did not exceed 80% of the total contract 
price.

The Counsel for the appellants put forward an alternative 
argument on this head. He said that, if the above were the true 
construction, the payments to the contractors had not been really 
enough, inasmuch as after Sept. 2 they were only paid 80% of 
each account rendered. Their I/jrdships are of opinion that this 
argument is not open to the appellants in respect that they are 
estopped by their letter of Sept. 13,1910. On what their Loidshq» 
have held to be the true construction of the contract, the con­
tractors might, it is true, have insisted on the full certified pay­
ments up to the total limit, but inasmuch as the respondents put 
the matter fairly to the appellants, and in acceptance of their view 
only paid the 80%, it is impossible for the appellants to found on 
that as a breach of contract on the respondents’ part.

The second point in which the appellants say the respondent- 
broke the condition is founded upon the clause which provides for 
the entry of the owner upon the work, in default of the contractors 
in order to finish it. It goes on to say:—

And in case of such discontinuance of the employment of the contract oi> 
they shall not be entitled to receive any further payment under this contract
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until the said work «hall be wholly finished, at which time, if the mi|»:iid balance 
of the amount to be paid under this contract shall exceed the expenses incurred 
by the owner in finishing the work, such excess shall be paid by the owner to 
the contractors; but if such expenses shall exceed such unpaid balance, the 
contractors shall pay the difference to the owner. The expenses incurred by 
the owner herein provided, either for furnishing materials or for finishing the 
work, and any damage incurred through such default, shall be agreed upon 
between the contractors and owner, and failing such agreement, shall lie settled 
by arbitration as hereinafter provided.

This provision, it is arguai, was disregarded by the respondents, 
inasmuch as they paid Kerr and Prince the sum of $8,500 at dates 
subsequent to themselves taking over the work in default of tin- 
contractors.

Their Lordships agree with the Judges of the Court of Api>enl 
that in the ease of loth Kerr and Prince then- were orders which 
effected given assignments of moneys due to the contractors up 
to the limits within which the contractors were entitled to be paid. 
When the last certified account for $4,(Mil was presented, on 
Nov. 17, 1910, the respondents only paid $1,982, because the sum 
required to honour the assignment1 for $8,500, together with 
$1,982, brought the total payments up to the 80% of the contract 
price. In so doing they appropriated the $8,500 for payment of the 
intimated assignments, and their Ixirdships do not consider that 
the fact that the money was actually handed over to Prince and 
Kerr at a subsequent date constitutes any contravention of tin- 
clause quoted.

Their Lordships will, therefore, humbly .advise His Majesty 
to dismiss the appeal with costs. A ppeal diemieml.

IMP.
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BUSCOMBE v. WIND1BANK. R. <’.
Hritish Columbia Court of Ap/teal, Macdonald, C.J.A., Martin, (lullihir. ~~~ 

McPhiUipe and Eberts. September 16, 1919. I . A
Action (§11 B—45)—Consolidation—Judgment entered in onk cask—

Other case just commencing—Practice.
There is no practice which justifies a Judge in ordering the consolidation 

of an action in which judgment has been entered with one which has 
just been commenced, where such order makes it necessary to try the 
substantial question over again along with other questions, ami in 
effect sets aside a judgment of the same Court.

[Hake v. French, (1907) 1 Ch. 428. distinguished.!

Appeal by defendant from an order of Hunter, C.J.B.C., Statement 
consolidating two actions. Reversed.

E. C. Mayerk and C. Darling, for appellant.
Dmêglat Armour, K.(\, for respondent.
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Macdonald, C.J.A.:—The plaintiff, in 1916, having obtained 
<-. A. un order niai for foreclosure of a mortgage, and having proceeded 

itvHcoiiBB and obtained the Registrar’s report, and after the day nan ed for 
WinDiuank nH^en Pt-ion pawed without payment of the mortgage moneys

---- by the defendants, issued in 1918 a writ against the sail c defcnd-
“cja14, ants clain ing a foreclosure of the same mortgage, together with 

other securities for the same indebtedness not referred to in the 
first action. After a defence was filed the plaintiffs made appli­
cation to a Judge to consolidate the two actions. The order of 
consolidation was made, and provided that the consolidated action 
should proceed as upon the statement of claim filed in the second 
action.

It n ay lie that the older is not ultra vire» of the Judge to make: 
Dominion Trust Co. v. New York Life Ins. Co. (191K), 88 L.J.C.P., 
p. 30, but while it n ay not be ultra vires it may nevertheless be 
wrong. That ease does not decide that an order w hich the Court 
has power to make must necessarily stand. The order made in 
this case is appealable, and while the judicial discretion of the 
Chief Justice who made it ought not lightly to lie interfered with, 
yet as the older was made, as I think, in error, it ought to lie set 
aside. To consolidate an action in which judgment has lieen 
entered, with one which has just been comn enced would, apart 
from the anomaly created, give rise to confusion and injustice. 
What was sought here in a dun sy fashion could, I think, have 
lieen accon plished in another way, if any relief at all ought to have 
I wen granted, vis., by discontinuance by order of the Court. Such 
a course would have enabled the Court to save the just rights of 
the plaintiff and, at the san e tin c, do justice to the defendants in 
the n atter of costs and terms.

The authorities relied on by the respondent are not in point— 
Bake v. French, (1907] 1 Ch. 428—decided only that in a like case 
the defendant was not entitled to a stay of the second action. 
The consolidation wliich was made in that case was made by 
consent of the parties only, w hich is a very different thing to n aking 
an order of consolidation without consent. The effect of this order 
of consolidation is to set aside the judgment on the merits in the 
first action. The action was tiled; the liability of the mortgagor 
was found; the mortgagee's right to foreclosure declared. In 
other w ords, the substantial question in the action was tried and
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disposed of. Under this order it has to lie tiled again, along with 
other questions. That means that the judgn ent of the Supreme 
Court is in effect set aside by a Judge of the sail e Court, son ething 
entirely contrary to law, but even if it were not so, there is no 
practice, either here or in England, to justify such an extraordinary 
exercise of the power of consolidation.

The appeal should lie allowed.
Martin, J.A., would disn iss the appeal.
Gallihek, J.A.:—I agree with the Chief Justice.
McPniLLiis, J.A. (dissenting):—One action has been carried 

to an order niai for foreclosure. It is then found that other collateral 
moitgage secuiitics arc held and it is desired to proceed in like 
manner in respect of them, t.e., for foreclosure. An application 
was made to the Chief Justice of Rritish Coiun bia (Hunter, 
O.J.B.C.) and he consolidated the action later brought with the 
first in w hich the order nisi for foreclosure had been n ade and it 
is from this order this appeal is brought. In my opinion the n atter 
is a very simple one and the order was trade with jurisdiction 
and fuither was in my opinion a very proper order to make. 
The opening of even the foreclosure absolute is a n atter w holly in 
the discretion of the Court. That there should be any doubt 
about the power to reopen the order nisi rather puzzles n e when 
one considers the long course of practice in dealing with all fore­
closure proceedings “with liberty to apply” so well understood. 
It was laid down in Campbell v. Holyland (1877), 7 Ch. 1). 166, 
that the order for foreclosure absolute being final in form only 
can be reopened in the discretion of the Court, having regard to all 
circun stances of the case. In passing it may be said that a 
judgn ent for foreclosure does not discharge other collateral 
securities which the mortgagee may have but in realizing on col­
lateral seemities after foreclosure the foreclosure is reopened 
and a new right of reden ption is given the n ortgagor. Now, 
upon the facts of the present case, as the other securities are being 
enforced it is just and convenient that there should be consoli­
dation (see Lockart v. Hardy ( 1840), 9 Beav. 349, 60 E.R. 378; 
Palmer v. Hendrie (1859), 27 Beav. 349, 54 E.R. 136, (1860), 
28 Beav. 341, 54 E.R. 397; Walktr v. Jones (1865), L.R. 1 P.C. 50; 
Kinnaird v. Trollope (1888), 39 Ch. 1). 636).

Further to see that the order of the Chief Justice was made
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with jurisdiction it is only necessary to turn to order 656 (O.R. 49,1 ) 
which reads as follows:—

1. Causes matters and appeals may Im* consolidated by order of the Court 
or Judge in such manner as the Court or Judge may seem meet.

If any authority is necessary to establish that, an action which 
has proceeded only to order nisi for foreclosure comes within the 
meaning of “causes" 1 would refer to Annual Practice (1919) at 
p. 1179 and Wake v. Summersby (1889), W.N. (89) 39, where it was 
held in England (Kay, J.) that an order for foreclosure preceding 
final judgment is a “proceeding" within O. LX1V. 13 (B.C.IL 973' 
which reads as follows:—

13. In any cause or matter in which there has been no proceeding for one- 
year from the last proceeding had, the party who desires to proceed shall give 
a month’s notice to the other party of his intention to proceed. A summon* 
on which no order has been made shall not, but notice of trial although 
countermanded shall, be deemed a proceeding within this rule.

Kay, J. (afterwards Lord Justice Kay) in his judgment said:
Anything that precedes the final judgment or order is, in my opinion, a 

proceeding” in the action. You must give a month's notice to the defendant 
liefore moving for an order for foreclosure absolute.

Then we have had the recent pronouncement of their l»rd- 
ships of the Privy Council as to the extent of the jurisdiction which 
has lx*en committed to the Judge under the B.C. Rule 656 (also 
see Hake v. French (1907), 76 L.J. (Ch.) 299; Stevens v. Theatre*. 
iÀm. (1903), 72 L.J. (Ch.) 764; Halkett v. Earl of Dudley (1907). 
1 Ch. 590; 76 L.J. (Ch.) 330).

I have no hesitation whatever in coming to the conclusion that 
the order of the Chief Justice was made within the discretionary 
authority conferred by the express language of r. 656 and was an 
order which in no way offended against the long course of practice 
well understood in like cases further, it was an order rightly made 
under the circumstances.

I would therefore dismiss the apjwal with costs here and in 
the Court below to the respondent.

Ebkrts, J.A., would allow' the upjieal.Kberts. I .A.
Aypcul allowed.
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READ ». WHITNEY. ONT.
Itnlarui Supreme Count, AppeUalr, Divinmn, Mrrrddh, CJ.C.I', ItritUm. ^ ,, 

Kiddtll, and Lnlchfurd, ././ April 17, 1919.
\lm hasic'k Lien (| IV—1* Riiiht to men Assistant abchitex-t.

An assistant aiT-hiterl in i-ntitlml, miller sec. ti of I he < Inlario Metthtuiiiw 
anil Wagc-KnrmTs Lien Aet iR.S.O. HIM, e. Mil), in a lien for bin “work1' 
and ‘'service'’ in the drawing of plans and 1 lie su|s-rvi*ion and I lie* direction 
of the construetion of the building.

Ai'I'Kai. by defendant from the jutlginent of the A «tintant Niaiensni 
Master in Ordinary in an action to enforce a lien under the 
Mechanics anti Wage-Kamers Lien Act, R.S.O. 1914, ch. 140.

The plaintiff's claim was for services as an assistant architect 
in the erection of a building. The defendant Crane was the 
principal architect anil was employed by the defendant Whitney,1 
the building-owner.

J. //. Cooke, for the appellant.
J. M. Fergtieon, for the plaintiff.
Meredith, C.J.C.P.:—The first question involved in this «««ho. 

appeal is whether the respondent, an under-architect, employed 
by the architect for his own purposes, and not in any 
sense employed by the owner of the building erected, can have a 
lien, under the provisions of the Mechanics and- Wage-Camera 
Lien Act, for the price of his professional services performed in 
that employment , upon that building.

The Act, sec. 6, gives to "any person who performs any work 
or service upon or in respect of . . . the . . . erecting 
... of any . . . building ... for any owner, con­
tractor or sub-contractor ... a lien for the price of such 
work, service or materials upon the . . . building . . . 
and the land occupied thereby or enjoyed therewith, or upon or in 
respect of which such work or service is performed . . . 
limited, however, in amount to the sum justly due to the person 
entitled to the lien and to the sum justly owing, except as herein 
provided, by the owner.”

The words are quite wide enough to include the architect, 
who was employed by the owner, in regard to hie work and services, 
as well upon the plans and specifications upon which the building 
was erected as for his work and services in superintending and 
directing the actual construction of it in accordance with them.

The general purpose of the Act, stated generally, is to give to 
those whose work or services or “materials” go, in the manner
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provided for in the Act, to the owner, in enhancement of the 
value of his land, security, as far as is just and practicable, upon 
the land and its improvements for payment for such work or 
services or materials.

The work or services of an architect are generally necessary in 
the construction of buildings and other works; not as necessary, 
in one sense, nor at all of the same character, as the work of a 
hod-carrier, for instance, in buildings of brick; but often, if not 
always, profitable to the owner in the greater enhancement of the 
value of his property in the erection of a better building through 
the architect’s skill and services; and, though his work is not of the 
afterwards visible mechanical character, it is none the less advan­
tageous work done in erecting the building.

So too of the under-architect, if his work or services were 
performed for “owner, contractor or sub-contractor.” They 
were not performed for the owner; but they were performed for 
a contractor: the word “contractor,” as used in the Act, includes 
a person employed by or contracting with the owner “for the 
doing of work or service ... for any of the purposes men­
tioned in this Act:” sec. 2 (a): and the architect was so employed; 
and the work and services of the under-architect were performed 
for him.

It would be different if the claim were for services or work done 
but not done in "erecting” the building, as, for instances, plans or 
specifications not used, a solicitor's costs for drawing contracts 
respecting the building, or advising as to legal points arising out 
of it, or, probably, for a watchman's services guarding the property.

It is not needful to refer to any of the cases upon the subject 
in the Courts of the United States of America, many of which are 
collected in the current omnibus legal work called “Corpus Juris;” 
and it is obviously dangerous to rely upon any of them without a 
thorough understanding of the statute-law upon which they are 
based.

Here we must start from these two grounds: at common law 
there was no such lien, and the fact that in the civil law there 
was, should only accentuate the point that the common law was 
against it: and that by statute-imposed injunction we are bound 
to give effect to the Act as a remedial enactment.

But one case in our own Courts has been referred to, and I
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know of none other: and that ia one in which an architect’s claim ON1
to be within the provisions of the Act, in respect of his work as an s. (
architect, was, on demurrer, upheld: Amoldi vd/ouin, (1875),22 Gr. |tlAl, 
314. Tliat case was decided 44 years ago, and lias, I believe, ever ^ (
since been accepted as a well-decided case, whether one agrees, or does »------ ,
not agree, with all tliat was said in it. And since that decision the r"!c!'r 
effect of the Act has been by legislation widened; that has been 
the whole trend of the various amendments of the Act.

The learned Master who tried this case ruled in favour of a 
lien for the price of the under-architect’s supervision and direction 
of the construction of the building in question; but against his 
claim upon the value of the plans prepared by him. In my 
opinion, he was right in the former and wrong in the latter ruling.
Practically there could be no supervision, indeed no building, 
without plans and specifications.

The question as to the proper amount of the lien was little, if 
at all, discussed upon this appeal, probably liecause the amount 
involved, about which there could be any doubt, is small : and the 
architect who is primarily liable has not disputed the claim of the 
plaintiff as made in, as well as before, tliis action. Made up, 
without interest, by the plaintiff, it is *1,340: made up according 
to the evidence which the letters which passed lie tween the archi­
tects shews it is, without interest, *1,250.

In these circumstances, the amount found to lie due to the 
plaintiff by the Master cannot very well be changed.

I would, therefore, dismiss the appeal.
Riddell, —This appeal in a mechanic's lien action from aiddoiu

the judgment of Mr. Roche, the Assistant Master in Ordinary, 
raises a very curious and important question as to the effect of the 
Mechanics and Wage-Earners Lien Act, R.S.O. 1914, ch. 140 
10 Edw. VII. ch. 69.

The defendant, a theatre proprietor, desiring to rebuild a 
theatre building in Toronto, employed one Crane, an architect 
of Detroit, to draw the plans, supervise tlie construction, etc., 
for 5 per cent, of the cost. The plain iff, a Toronto architect, 
was, according to the usual (if not universal) custom, employed 
by Crane to superintend the building and act as assistant architect, 
the remuneration licing fixed at *1,500 if the building cost *125,000 
and one and one-half per cent, of any excess cost.
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The defendant Whitney and hi# manager knew that the 
plaintiff was so superintending the building etc. (at least in part), 
and knew that he was employed bv Crane for that purpose.

A change being determined on in the front of the theatre, so 
that it would be two storeys instead of one, the plaintiff was 
instructed by Crane to draw the plans for the change. He did 
so, and these plans were used.

The building cost at least 8133,000. The plaintiff rendered
his bUl for........................................................................... 81,500.00

1 Yi per cent, of excess (8133,000 8125,000 =
88,000)............................................................................................ 120.00

Plans........................................................................... 200.00
Travelling expenses to Detroit 20.00

81,840.00
The defendant ( 'rane paid on account............  500.00

Leaving unpaid........................................................ $1,340.00
Crane not paying the plaintiff, he filed a claim for a lien for 

81,340. The Assistant Master in Ordinary allowed the claim, 
and the defendant appeals.

By the statute, sec. 6, it is provided that “ any person who 
performs any work or service upon or in respect of, or places or 
furnishes any materials to be used in the making, constructing, 
erecting ... or repairing of any erection, building . . . 
shall by virtue thereof have a lien for the price of such work, 
service or materials upon the erection, building . . . limited 
however” as in the said section set out.

The question is whether this can include the claim here made.
The present Act is rather wider than the original Act of 1873, 

36 Viet. ch. 27—that, by sec. 1, gives a lien to “every mechanic, 
machinist, builder, miner, contractor, and other person doing 
work upon, or furnishing materials to be used in the construction,” 
etc. But, even under that statute, it was held that one employed 
to act as architect and superintendent in the erection and con­
struction of a building came within the protection of the Act: 
AmoUi v. Gouin, 22 Or. 314.

I think that case well decided. Whatever doubt there might 
have been had the language remained unchanged must, I think,
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disappear when all pretext for applying the ejusdnii generis op,T
iloctrine ha* disappeared ; and, moreover, tlie words are now N. V
“work" or “service." I can sec no reason why #u|)erintending |te<1, 
the building is any less “service upon" the building tlian carrying u 
bricks and mortar to the bricklayers, and I agree with tlie Vice- — 
Chancellor (22 Gr. 315,31(i) that drawing plans etc. is an essential Kidl1*"' 1 
thing "to be done in the construction of tlie work," and that he 
who draws such plans for a building “actually does work upon it 
as if he had carried a hod."

The work and services of the plaintiff, then, are such as are 
contemplated by tlie Act.

Crane is a “contractor" under see. 2 (o), contracting with the 
defendant Whitney for the “doing of work or service;" and the 
plaintiff is a “suli-contractor" under sec. 2 (/), “employed by"
Crane, “a contractor:" and there is no reason why hr should 
not have a lieu limited us set out in secs, (i and 10.

The only item as to which there is any doubt is the $20 ex|>ense*
The plaintiff says that Crane was to “pay expenses," and as to 
the $20 he says: -

“Q. ‘$20 -expenses of trip to Detroit?' A. Yes, 1 didn't 
charge any time in going to Detroit, which I am entitled to.

“Q. You did go to Detroit? A. Yes.
“Q. At Mr. Crane's request? A. No, I don’t think so.
"Q. Why did you go? A. Because I tried by writing and 

over the ‘phone to get information in regard to the building, and 
1 couldn’t get it, and so 1 went to Detroit, and that is my expenses 
in regard to the matter."

It is difficult to make such a trip come under “service upon 
... a building;” and, while the plaintiff has a just claim 
against Crane for this sum, he should not claim it against Whitney 

-in this I agree with the Assistant Master in Ordinary.
But, as the .Insistant Master in Ordinary says, when Crane 

paid the sum of $500 on the account generally, without speciffc 
appropriation, the plaintiff had the right to apply the sum on any 
of the claims made; he did apply it to pay the $20 (as well as the 
$200), and I think he had the right to do so.

I would dismiss the appeal with costs.
Britton and Latchford, .1.1., agreed with Riddell, J.

Appeal diemismd with cost».
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DENNY v. NOZICK and BRODY.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart and 
Simmons, JJ. October 8, 1919.

VENDOR AND PURCHASER ($ 11—30)—SALE—REAL ESTATE—VENDOR’S LIEN 
—Security for debt—Negotiation—Effect on lien.

An unpaid vendor of real estate has a lien for the purchase money, 
which is wholly independent of any |M>ss<«sion on his part, and it attache** 
to the estate as a trust, equally whether it he conveyed or only be con­
tracted to be conveyed.

Such vendor's lien is not lost by the taking of security for the purchase 
money, in the form of a draft, promissory note, or bill of exchange, even 
though negotiated by the vendor.

(Armstrong v. Farr (1884), 11 A.R. (Ont.) 180; O’Donohgue v. Hembrojf 
(1872), 19 (ir. 95; O’Donohoe v. Hembroff (1873), 20 fir. 350, referred to.j

Appeal from the judgn out of Walsh, J., in an action brought 
by an unpaid vendor for a declaration that he has a lien and is 
entitled to maintain a caveat against the lands as unpaid vendor, 
and for judgment against the purchaser for the amount found t«* 
lie due, and in default of payment stile or foreclosure. Reversed. 

Edward Hrice, for np]X‘llant.
C. C. McCaul, K.C., and //. A. Friedman, for respondents. 
Harvey, C.J., concurred with Stuart, J.
Stuart, J.:—On January 27, 1914, the plaintiff by an agree­

ment in writing sold to the defendant Nozick a certain hotel 
property, including land, building, furniture and license for the 
lump sum of $15,200. All but $2,600 of this w as paid at the time 
of making the agreement either in cash or in other forms w hich it 
is not now n aterial to icfer to. The agreement stipulated that as 
to the balance of $2,600, it should be paid as follows: $500 on 
March 18,1914, $500 on April 18, 1914, $800 on July 18,1914, and 
$800 on Nov. 18, 1914.

On the day of the execution of the agreement Denny executed a 
transfer of the real estate to Nozick w herein the consideration was 
expressed to lx* $10,000. This transfer was registered on Feb. 11. 
1914, and a certificate of title was issued to Nozick. On the da> 
of the execution of the agreement Nozick also gave four promis­
sory notes to Denny for the four deferred payments, the notes 
falling due on the days mentioned in the agreement. There had 
been a cash payment of $1,500 provided for in the agreement to tx 
paid on Feb. 2, 1914, and for this no note was taken and it was 
paid before the transfer was registered.

The agreement provided that it wras all conditional upon Nozick 
being able to secure a transfer of the hotel license in his own name
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and that if he failed to secure this, then the whole agreement should 
be null and void and all payments made should Ihî returned and all 
things already done should lx» cancelled.

Apparently there was no difficulty about the transfer of tin- 
license as nothing was said about it at the trial and it does not even 
appear when that transfer mus secured. Whether the execution, 
delivery and registration of the transfer to Nozick, when the pur­
chase money had not all been paid, had anything to do with un­
anticipated difficulty in securing the approval of the license 
authorities to the transfei of the license also, does not appear.

Shortly after the receipt of the notes by Denny he endorsed 
them to the Royal Bank of Canada as part of some collateral 
securities which he was giving the bank in respect of some existing 
indebtedness as well as in anticipation of further advances. r?

Nozick paid to the bank the amount of the first two notes of 
$500 each, and also a portion of one of the $800 notes. On July 30, 
1914, Denny filed a caveat against the land ami in this caveat lie 
said that he claimed “an interest as unpaid vendor.”

On December 1, 1914, Nozick executed a transfer of the land 
to the defendant Brody, upon which transfer a certificate of title 
Mas, on Dec. 10,1914, issued to Brody, subject to Denny’s caveat. 
Later on one Westvick, not a party to the action, agreed to buy 
the property from Brody under agreement of sale and registered a 
caveat on May 13, 1918.

In the meantime, on June 1,1916, the Royal Bank sued Nozick 
as maker, and Denny as endorser, of the last two promissory notes, 
and on June 29, 1916, a judgment by default was entered against 
them for the sum of $1,649.70, for principal ami interest. This 
judgment was a great deal in excess of the amount due the bank 
from Denny, and it is rather difficult to understand why the bank 
entered such a judgment. In its own right it Mas entith-d to no 
such sum from either of the parties. At least this is what appears 
in the evidence in this present case to which the bank however is 
not a party.

The judgment in any case still remains unsatisfied in whole or 
in part.

The bank, on January 31, 1917, tiled a caveat against the lands 
based upon its writ of execution which it had issued against Denny 
and Nozick and apparently this caveat was filed for the purpose
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of reaching wine equilalilv inteieet of one or other of the execution 
clelitors whieli it was thought would not he caught liy the tvrit. 
However, on Aug. '21*. 1017, a notice to proceed wan nerved on the 
Royal Hank and an it failed to do ko its caveat lapsed.

On Oct. 31, 11117, Friedman and Friedman, as solicitors for 
Hrodv. served a notin' u]*m Denny to pmoctl upon his caveat. In 
IHirsuamv of this notice the present action was Is-gun by Denny 
on Dec. 28. 11117. Having begun the action. Denny, no doubt, 
got the usual order continuing his caveat.

Denny's statement of claim sets forth most of the above 
mentioned facts, ami in the prayer for relief hr claims:

(1) A declaration that he has a lien and is entitled to maintain the said 
caveat against the said lands as unpaid vendor until payment of the amount 
ascertained to be disc (li) judgment against the defendant Nosick for the 
“said amount". i.r., the amount of the Royal Hank’s judgment against him 
and Nosiek; (1) in default of payment, sale or foreclosure.

The trial Judge dismissed Hie action on the ground that 
Noxick owed the m oney to the Royal Hank, that he owed no 
debt to Denny, mid lliat, therefore, Denny could have no lien 
upon the land.

The plaintiff appeals from this judgment.
The case brings up the whole question of the nature of n 

vendor's lien, how it arises, how it may be protected anti how it 
may bo lost. Hut I adore we come to this theie is the initial question 
whether or not the promissory notes were taken in payment of the 
debt so tliat the hitter was thereby extinguished. As to this the 
iule seems to Is- well established that the presumption is that the 
notes were not so taken ami that the burden of proving that they 
were lies upon the maker of them. (Sec 30 Cyc., pp. 1194-00 and 
authorities then’ cited, including Nardheimer v. Robinson 11878). 
2 A.R. (Ont.) 305.) In the present ease the defendant Noxiek 
certainly did not meet this burden anil there was no finding by the 
trial Judge that he had done so. The respondent contended, 
however, that the plaintiff had ailmittcd this in his pleading. 
In paragraph 2 of the statement of claim it is alleged that the 
plaintiff “took certain promissory notes totalling some $3,500 
(admittedly an error for 82,000) made by the defendant to the 
order of the plaintiff in payment of the balance of the purchase 
price." And in his examination for discovery the plaintiff said. 
"Well I accepted the notes in payment, but he was to meet them
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the same a* the agreement.” Vpon his cross-examination at the 
trial the plaintiff was not questional ujion the point at all while 
the defendant was not calk'd as a witness. I do not think these 
circumstances are sufficient to establish an agreement between the 
patties that the notes were to be given and taken in absolute 
payment of tin* debt. Payment may lie either conditional or 
absolute and the clause in the statement of claim as well as the 
plaintiff's statement on discovery is ojien to either interpretation. 
I have no doubt that neither to tlae mind of the pleader, nor that 
of Denny when ho was examined, was there present any definite 
intention to say or to admit that there was an agreement lie tween 
the parties that the notes, and the notes alone, were what the 
vendor, the plaintiff, should rely ujmti and that the covenant in 
the agreement was to lx* su|x*rs<»dod by the notes. The agreement 
of sale is under seal. Their is a covenant to pay the four deferred 
instalments at certain dates. It would take far more than appears 
in the case to justify the Court in holding that the parties intended 
to substitute for the higher security of a covenant tmder seal the 
security of the simple contract contained in the notes. Indeed, 
I am not sure that any direct oral testimony to that effect might 
not have been objected to as contrary to the written agm»ment 
under seal.

We con e, therefore, to the question of the existence of a lien. 
The subject is discussed very fully in Story’s Kquity Jurisprudence 
2nd Eng. ed.), in paragraphs 1217 et m/. I extract some jxrrtions 

of these passages.
1218. Th's lien of the vendor of real estate for the purchase money is 

wLolly independent of any possession on his part ; and it attaches to the estate, 
as a trust, equally whether it be actually conveyed, or only lx» contracted 
to be conveyed. It. has often been objected, that the creation of such a trust 
by Courts of equity is in contravention of the |x»licy of the Statute of Frauds. 
Hut, whatever may be the original force of such an objection, the doctrine is 
now too firmly established to he shaken by any more theoretical doubts.

1219. The principle upon which Courts of equity have proceeded in 
establishing this lien, in the nature of a trust, is, that a person who has gotten 
the estate of another, ought not in conscience as lietween them to be allowed 
to keep it and not to pay the full consideration money. A tliird person having 
full knowledge that the estate had been so obtained, ought not to be permitted 
to keep it without making such payment; for it attaches to him, also, as a 
matter of conscience and duty.

Story goes on in subsequent paragraphs to trace the origin of
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the Uoelrine to the Ron an law. He then pnw-t **■<!* to say, para 
1220:—

The taking of a security for the payment of the purchase money is not 
of itself, as it was in the Roman law, a positive waiver or extinguishment, of tin- 
lien. It is, perhaps, to be regretted, that it has not been so held; as when : 
rule so plain is once communicated, if the vendor should not take an adéquat< 
security, he would lose his lien by his own fault.

And in a note he also says: -
It is greatly to be regretted that the English jurisprudence, instead of 

dealing in nice distinctions, had not followed out the plain and convenient 
rule of the civil law that the taking of any security or giving any credit was an 
extinguishment of the lien.

I think the eases entirely justify the staten vnt of Story that 
the unpaid vendor’s right is in the nature of a charge or trust 
imposed upon the legal estate which has passed to the purchaser 
There have been attempts to make a nice distinction Ijetween an 
interest or estate in the land and a mere equitable right to have 
the Court declare that thoie is a charge or lien upon the land. 
(See 39 Vyc., p. 1789) Hut it seems to n o to be now too late even 
to attempt to make any such distinction. All the precedents in 
England and Canada do, I think, treat the vendor’s right as some­
thing which is imposed directly upon the land as an interest whether 
it be called charge, lien or trust. Moreover, for myself I cannot 
assent to the view that the Courts of equity considered that 
they were on the occasion of each judgment m ating a charge lien 
or trust to which a mere right existed liefore judgment. No doubt 
the lien or trust was the creation, in the first place, of the Court* 
of equity but in course of time they undoubtedly considered that 
in giving their judgments they were judicially declaring that the 
lien trust or charge existed antecedently to their judgment, and 
from the moment of conveyance without payment, and not merely 
that they were creating the lien or trust by means of the judgment 
fc$ee Quart v. Eager (1908), 12 O.W.U. 735, at p. 739, per Riddell, .1.

This being so it follows that Denny, at any rate prior to tin 
endorsement of the notes to the bank, had a lien uj>on the property 
for his unpaid purchase money. It is true that there are cases in 
which it has been held that the taking of a security destroys tin 
lien but this seems to depend entirely upon the circumstances of 
each case and particularly upon the nature of the security taken 
And it is clearly stated by all the books that the mere taking < 
promissory notes or bills of exchange does not destroy the lien
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I'hie indued wua ndmitted by nwpondvnt's Counsel and seems to lx: 
well settled. But the plaintiff did not file his caveat before the 
endorsement of the notes to the Ixtnk. Undoubtedly if what I 
haw said is correct lie would have had a right umler the I-and 
Titles Act to file a caveat before the endorsement.

Then comes the question: Did lie lose his lien by the endorse­
ment of the notes to the liank?

Home leading authorities undoubtedly say that hi' would not, 
llulsbury, vol. 19, p. 30, says, pur. 47:—

A vendor’* lien in not, as a rule, lost by the taking of security for the 
purchase-money in the form of a draft, promissory note, or bill of exchange 
even though negotiated by the vendor.

In 39 Cyc., at p. 1810, it in Haiti:
The lien of the vendor is not lost by the transfer of the purchase-money, 

debt, or note, as collateral security for a délit, of the vendor, 
and the author adds:—

And the person to whom such debt or note is thus transferred is entitled 
to the benefit of the vendor's lien. This last assertion is |>erhaps open to 
•luestion.

Dart on Vendors and Purchasers, 7th oil., vol. 11, at p. 733, 
says:—

Primé facie, the taking of a mere iiersonal security for the purchase- 
money, e.g., a promissory note, or a bill of exchange, even though negotiated, 
or a bond is not evidence of an intention to abandon the lien.

Neither Story nor Williams on Vendors and Purchasers nor 
Jones on Liens mention the case* of the negotiation of the note, 
while the sole authority cited by Halslmry and Dart ujmhi the 
l>oint is the case of Ex parte Loaring (1814), 2 Hose 79, a report not 
available in any of our libraries. The authorities cit<*d by Cyc. 
are from Alabama, Arkansas, Maryland, Oklahoma and Tennessee 
and none of the i-ojiorts are available.

I have lieen unable to discover any other authority which 
• xpressly deals with the question of the effect upon the lien of the 
negotiation of a note or bill of exchange given for the unpaid pur­
chase money.

Armstrong v. Farr (1884), 11 A.K. (Ont.) 180, was a case in 
which the right of lien was held to exist in favour of a thin! jmrty 
to whom the vendor had at the moment of conveyance directed 
the purchaser to pay the money. In that case tlie case of 
O'Donohguc v. Ilembroff (1872), 19 Or. 95, is referred to. In this 
latter case Vicc4 ' ha nee 1 lor Mownt apparently directed a sale of the
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lands 11 jmm a hill tiled hy a holder anti transferee of son c of the 
notes given by the purchaser. The vendor, Hemhroff, had retained 
soire of the notes. On all those transferred except one t he plaintill 
had got judgment against all the parties including Hemhroff anti 
on that one she had judgment against all but Hemhroff. The 
jutlgn ent declared a lien to exist for the purchase money but tin 
lien with respect to the transferred notes was seemingly declared 
in favour of the plaintiff the holder of the notes who had judgment. 
and she was given “priority of lien” over Hemhroff for all note:- 
with respect to which she had judgment against him.

It appears, however, from a subsequent report of a judgment 
in the same case dealing with a later application that what the 
plaintiff asked for in her hill was to lx* given the benefit of ttn 
vendor's lien, not a declaration that she was entitled to a lien in her 
own right. Sec (VDonohoe v. Hembrojf (1873), 20 (lr. 350. From 
this it would appear that even if the Royal Rank had Ix-en in tin 
first place, or had been made at the trial, a party plaintiff it would 
have l»eon entitled to ask merely to lx* given the Ixuicfit of Denny V 
lien.

With much respect I am unable to discern why upon principle 
the plaintiff should lost* his lien hy the negotiation of the notes. 
It is true that hy the negotiation of them the defendant Nozick 
Ijecame indebted to the hank and thereupon owed no debt to 
Denny. But Denny was still liable to the hank for the money. 
He became, as endoiscr, a surety to the hank for Nozick although of 
course also directly liable at least for a part of the1 amount of the 
notes. Now it is a common thing for parties by their contract to 
create a charge or mortgage to protect a surety, i.e., to secure him 
against his liability as guarantor. In such case the debtor owes no 
debt to the surety. So I cannot see why a Court of equity should 
hesitate to recognize the existence of a species of security which 
Courts of equity have created even in a case where no debt may be 
due directly to the surety. It simply is reduced to this, equity 
recognizes the existence of a charge or trust in favour of an unpai« 1 
vendor who has taken notes. Is it at all inequitable or unjust that 
this charge or trust should continue to exist in his favour even if 
he has changed his position from that of a direct creditor to that of 
a surety of the debtor? I think every principle of equity is really 
in favour of continuing the protection to the unpaid vendor
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True* be may have raised some money by endorsing tin* notes but 
he may have to juty it back and in this case has a judgment against 
him for it. If he had assigned the debt entirely without guarantee­
ing that it would lie paid and bail got his purchase price for the 
debt, whatever it was, one can well understand how he at least, 
whatever might l>o the position of the assignee, could no longer have 
a lien. But that is not tin1 case here.

The appellant l^nny filed his caveat two years before the bank 
got its judgment. If he was then entitled to file a caveat what has 
hap|)ened to make it invalid or to deprive him of his right to main­
tain it? I cannot see anything even in the judgment which can 
have that effect. The simple facts still remain that Noz.ick has 
not paid for the land ami that Denny is still a guarantor to the 
bank that he will do so. Why then should he lose his security? 
(See also the case of Rc J. De fries <fr Sons Ltd. [1900], 2 Ch. 423. 
at p. 429.)

It is of course suggt-sted tluit he cannot enforce his lien. No 
doubt that is true as the matter now stands. But that is not a 
|H‘culiar situation. No mortgagee can enforce his mortgage until 
it is in default. Neither can a surety enforce any security he may 
liave taken until he has himself paal the debt. Nozick cannot 
complain of the continued maintenance of the caveat because all 
he has to do to get rid of it is to pay his debt.

The first prayer of the statement of claim is simply for a 
declaration that Denny has a lien and is entitled to maintain the 
caveat until payment. Subject to two other contentions raisesl by 
the respondent, it seems to me to lie clear tluit Denny is entitled 
to this although he of course is not yet entitled cither to tlie personal 
judgment or to the sale ask<sl for.

It was contended that by the insertion of the sum of $10,000 in 
the transfer of the real estate as the consi< ler.it ion j>aid then‘for, 
there was a separation of the debt into two serrate debts, one of 
$10,000 for the real estate, and another of 83.200 for the chattels 
and the license and that, as the $10,000 was paid, them could no 
longer be a lien for anything un)xiid on the real estate. But one 
can easily sec that it was the requirements of the Dual Titles Act 
with respect to valuation and fees payable that forced the vendor 
to put a separate value on the real estate and the statement of the 
consideration in the transfer was undoubtt-dlv mcrelv made to
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correspond therewith. The transfer hears the endorsement “For 
title and assurance fund. Present value 810,000. Last value 
$10,000.” Thus no assurance fund fee would be payable. It 
seems clear that the insertion of the consideration as 810,000 was a 
formal matter and was never intended and cannot be considered 
as a separation of the original purchase price as one lump sum for 
realty and chattels into two separate purchase prices, one for realty 
and the other for chattels. The total purchasrxprice still remained 
$15,200 for all the property sold and for the $2,600 remaining 
unpaid at the date of the transfer there would still be a lien on the 
real estate.

Another contention put forward by the respondent was that 
by virt ue of the provisions of s. 42 of the Land Titles Act it is, 
under the Torrens system as embodied in that Act, no longer pos­
sible for a vendor's lien for unpaid purchase money to exist. It 
seems to me to be sufficient to say that s. 42 must 1» read along 
with the rest of the Art and that to give it the wide and alrsolute 
effect contended for would make it impossible to file a caveat for 
any punwae under s. 84. The very purpose of s. 84 is to allow 
persons interested in land by means of unregistered instruments 
(i.e„ instrun cuts “not notified on the folio of the register”) “or 
otherwise howsoever in any land" to file a caveat to protect that 
interest. This is all the right that the appellant really asks to lie 
allowed to enjoy and for the reasons 1 have given I think he is 
entitled to it.

I would, therefore, allow the appeal with costs and direct the 
judgment below to be set aside and a judgment to be entered 
declaring that the plaintiff was entitled to file his caveat and is 
entitled to maintain the same until payment of the amount of the 
debt and costs of this action. There should be judgment also for 
the costs of the action and the appeal against both Nosick and 
Brody because it was clearly on («half of the latter that the notice 
to proceed was served which forced the plaintiff to bring his action.

Perhaps a suggestion may not improperly be added that, in 
order to avoid costs and multiplicity of actions in case it becomes 
necessary to enforce the lien, the simpliest method would be for the 
bank to apply to be added as a party plaintiff if it desires to enforce 
the lien as a creditor of the vendor as was done in O’Donohoe v. 
Hembroff, supra, or if the plaintiff pays the debt he should be at
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liberty to apply in the present action for an outer for Kale upon 
shewing that he has done so.

Simmons, J.:—The facts in this case have been set out fully in 
the judgment of Stuart, J., and I need not repeat them.

The vendor’s lien such as is claimed in this action is the creation 
of the Court exercising equitable jurisdiction. If the purchaser 
has obtained the property and has failed in his obligation to pay 
the purchase price, then if the vendor has done nothing to interfere 
with the exercise of this equitable jurisdiction he will obtain relief 
by applying to the Court, and if the property is still in the hands 
of the purchaser the Court will make tlie property a security for 
the unpaid purchase money and if necessary direct a sale thereof to 
realise the deficiency.

The vendor may, however, do many things which will interfere 
with his right to this relief.

He may contract directly with the purchaser to waive such a 
remedy. He may do such acts as raise against him an implication 
that he intended the purchaser should be exempt from such a 
remedy, such as taking a mortgage from the purchaser upon the 
property sold as security for the balance. He may assign the 
balance of the purchase money and the right to receive it. The 
basis of his claim to equitable relief is the right to receive the pur­
chase money and the obligation of the purchaser to pay him. 
This was the I «sic foundation as enunciated by lord Kldon in 
1808 in Mackrrth v. Symmotu (1808), 15 Vesey 329, 33 E.H. 778, 
and is the principle which has been followed since tliat tin e.

If he has of his ow n volition and for his own lienefit parted w ith 
t he light to receive the money even though as in this case he may 
have a beneficial interest in part of it when paid to the bunk I fail 
to see how he can set up a valid claim for equitable relief of this 
kind. It is true the purchaser has not paid the balance of the pur­
chase money although he has the property and should pay for it, 
but now at the time of application to the Court for relief the 
purchaser is not under any legal obligation to pay the money to the 
plaintiff.

Now the plaintiff can put himself in the relation which would 
'■ntitle him to make an application to the Court for his remedy if 
he will pay his creditor, the bank, and get back his securities; he 
will then primd faeit at least haw the proper foundation for his
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application. In oilier worde, equity expect» the apidicant to 
perform hi» honest obligation» when the Court is asked to a*i»t 
him in compelling others to do likewise.

In the alternative he could ask hi» assignee ami trustee, the 
bank, to join him in making the application and in the event of 
its refusal hi1 would lie entitled to have it joined by the Court as 
the authorities are quite clear that the beneficiary i» entitled to 
haw his trustee joined where the right of enforcement is in the 
trustee, and the interest of the lieiwficiary will suffer if the trustee 
does not what is necessary to protect it.

If the plaintiff is given a declaration that he ha» at tliis moment 
an interest in the land this would necessarily carry with it the right 
to have his caveat maintained on the register.

The bank as assignee of the purchase moneys would apparently 
lu've a higher right as it is now entitled to the purchase moneys, 
ir portion of which it has an absolute property and for tlie I«ilanrr 
in which it is a trustee for the plaintiff. Now if the I wink placed a 
caveat ujmn the lands we would have this anomaly : that two 
[tallies are claiming an interest in the lands arising out of one anil 
the »ame debt and have the right to place upon the register of 
titles as a cloud upon the title a notice that each is claiming for 
one and the same thing.

I am assuming of epurse that the bunk has the right to file a 
caveat although there was no assignment of the vendor’s lien qun 
lien, yet as 1 haw observed the vendor's lien is after all a trust 
recognised and enforced by the Courts resting upon the premises 
that the purchase money is unpaid and the land should be held 
intact by way of security for the payment. On this principle 1 
can see no reason for refusing the equitable relief to the bank as 
assignee of the moneys, if the right was in the assignor before the 
notes were endorsed to the bank.

The question is one of great inqiortance in my view because 
the purpose of our Heal Property Act, 6 Edw. VII., 1900, Alta 
stats., c. 24, is to make title certain in so far as this can lie done 
without prejudice to equitable estates and interests.

Where one voluntarily parts with the elementary substance and 
foundation of his claim to equitable relief although he may retain a 
contingent interest in the same it would seem to me to Ik- more con­
sistent with the scheme of our Heal Property Art as well as in
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accord with the principles upon which equitable relief is admin­
istered that the term “interest in land,” when1 the same is only 
enforceable by way of the exercise1 of this equitable1 relief by the* 
Court, should not lie extended te» sued» a contingent interest, 
which may conflict with higher interests which the1 applicant has 
himself créa ten 1.

It may be argued however that since the caveat tloes no more 
than give notice on the register of whatever interest the applicant 
may have that it can do no harm to the bank or any one else1 who 
may be interested in the land.

The answer to this seems to Ik? this, that the applicant had at 
the moment immediately before he imrted with his securities, the 
absolute right to file ami retain on the register his caveat as a 
notice of his vendor 8 lien. Voluntarily and for his own l>enefit 
he separate! himself from the ownership in the purchase moneys 
represented by the purchasers' promissory notes. He is really 
asking the Court to put him hack in quite as strong and secure a 
position as if he had not done this. He can put himself Imck in his 
original position by paying his just debt to the bank, and I fail to 
appreciate the force of tin* argument that the Court should do 
this for him.

I would, therefore, dismiss the appeal with costs.
Appeal (iixmixxcd.

ALTA.

A. C\

ONT.
Re MASSEY-HARRIS Co. Ltd. and CITY OF TORONTO. —

Ontario Supreme Court, Ap/nllate Division, Meredith, C.J.C.P., Hr it torn 
Li itch font, amt Middleton, JJ. April 4, 1919.

Taxes (§ VI—220)—Income tax—Interest «in wak bonds—Assessment.
Interest received by a company on war bonds purchased from the 

Dominion Government constitutes “income” for purposes of taxation 
under the Ontario Assessment Act (R.8.O. 1914, c. 195, ss. 2, 11). In 
ascertaining the assessable amount, «liscounts for payments in cash, 
carrying charges, nr loss on resali* of the Imnds cannot be considère»! by 
way of set-off.

Appeal by the Corporation of the City of Toronto from an Matiwrat. 
order of the Ontario Railway and Municipal Board reverging the 
order of the Judge of the County Court of the County of York, 
upon an aaaeesment appeal, and reducing the amount of the 
l ompany’s assessment in respect of income.

The order of the Board was as follows:—
This is an appeal by the Massey-Harris Company Limited
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ONT. against its assessment for th -ear 1919 for income on Victory
H. C. war bonds.

Ktc In December, 1917, the company purchased bonds of a par
ViMUtl> value of $1,780,700; these bonds were sold by the company as 

follows:—
r,'™. (1) April, 1918............................. $ 430,000 par value.

Tow i\m (2) June, 1918........................... 1,336,100 “ “
(3) March, 1918.......................... 14,600 “ “

$1,780,700
While the bonds were held by the company, it received

interest as follows:—
On 1 430,000 December, 1917, to April, 1918........ $ 9,395.21
On 1,336,000 December, 1917, to June, 1918...... 39,963.95
On 14,600 December, 1917, to March, 1918.... 34.31

$49,393.47
The city corporation contends that the company should be 

assessed for this amount, $49,393.47, as income.
The company submits that it lost on the transaction of 

purchase and resale, and was at cost for carrying charges while 
the bonds were held, and that this loss and outlay should be 
deducted from the gross receipts by way of interest in determining 
the quantum of its assessment as income. The Board is of the 
opinion that the company’s contention is right.

The company is engaged in the business of manufacturing 
agricultural implements, and as such is taxed in respect of real 
estate and also business assessment under sec. 10 of the Assessment 
Act, R.8.O. 1914, ch. 195. Under sec. 11, sub-sec. (1), para. (5),* 
the company is assessed in respect of income from the war bonds 
referred to, as income not derived from the business in respect 
of which it is assessable under sec. 10. Indeed it is not 
denied that the company bought the bonds for the purpose of 
assisting in floating the Government loan, and not as a permanent 
investment, but with the intention of disposing of them as soon as 
opportunity offered. In respect of this transaction of purchase

*11.—(1) Subject to the exemptions provided for in sections 5 and 10.*—

(6) Every person although liable to business assessment under section 
10 shall also be assessed in respect of the income not derived from the business, 
in respect of which he is assessable under that section.
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and «ale the company is in no respect different from a financial 
company whose sole business is dealing in bonds and other similar -S < '
securities.

“ Income," for the purpose of assessnient, has been defined Mawsi 
authoritatively by the Judicial Committee of the Privy Council Co. Lti> 
in Lawless v. Sullivan (1881), 6 App. Cas. 373. As summarised envoi
in the report, p. 374, “The question decided in this appeal was l'nenvr..
whether upon the facts stated in the special case the appellant 
bank was or was not liable to be assessed under the local Acte 
in the sum of $1,725 for taxes payable on the sum of 846,000 being 
the amount of alleged income derived from its business within the 
city of St. John, in the Province of New Brunswick, during the 
year before, without taking into account certain losses wliich had 
accrued during that period, and which exceeded the income.”
At p. 378, Sir Montague E. Smith, delivering the judgment of the 
Board, says: “The Courts in Canada have in effect decided that 
‘income’ means all the items of profit on the transactions of a 
business during the fiscal year, without regard to any losses 
arising from the same business during that year. Their Lordships 
cannot think that this is a sound or reasonable construction of 
the enactment." Again, at pp. 378, 379, that learned Judge is 
reported as saying: "There can be no doubt that, in the natural 
and ordinary meaning of language, the income of a bank or t’w e 
for any given year would be understood to be the gain, if any 
resulting from the balance of the profits and losses of the business 
in that year. That alone is the income which a commercial 
business produces, and the proprietor can receive from it." Again 
at pp. 383, 384: “Their Lordships have come to the conclusion, 
upon consideration of the Act in question, that there is nothing 
in the enactment imposing the tax, nor in the context, which 
should induce them to construe the word ‘income,’ when applied 
to the income of a commercial business for a year, otherwise than 
in its natural and commonly accepted sense, as the balance of 
gain over loss, and consequently they are of opinion that where 
no such gain has been made in the fiscal year, there is no income 
or fund which is capable of being assessed."

In City of Kingston v. Canada Life Assurance Co. (1890), 19 
O.R. 453, a Divisional Court adopted the above definition of 
“income” for the purpose of ascertaining the assessable income of 
the defendant company, under the Assessment Act as it then stood.
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The Assessment. Act applicable here contains an interpretation 
clause: sec. 2 (e). This clause 6rst defines “income," and then 
illustrates its meaning by concrete cases, and may for the purpose 
of this opinion le summarised thus: “Income" shall mean 
annual profit or gain: (1) whether ascertained as being wages, 
salary, or other fixed amount, or (2) unascertained, (o) as leing 
fees or emoluments; or (i) as lieing profits from a commercial or 
financial business. The definition with illustrations ends at the 
semi-colon in the 10th line, and then proceeds with this declaratory 
elaiise: "And (income) shall include the interest, dividends or 
profits directly or indirectly received from money at interest upon 
any security or without security, or from stocks, or from any other 
investment, and also profit or gain from any other source."

It is to be noted that “profit or gain" is the key-note of this 
interpretation clause. It begins by defining “income" to mean 
“annual profit or gain,” and ends by declaring that “income" 
shall include “profit or gain from any other source,” thus shewing 
that the legislature had no intention to import into the word 
"income,” as defined by it, a meaning at variante with that 
declared bythePrivy Council in Latrfessv.SuIKwm supra. Itseems 
to the Board that whichever member of the interpretation clause 
is held to be applicable in this case, the “income” assessable 
against the appellants is the quantum of gain or profit derived 
from this transaction of purchase and sale within the calendar 
year ending on the 31st December, 1018. If the income to be 
assessed is the profits of a financial, commercial, or other business, 
i is clear that any loss sustained must be deducted. If the income 
to be assessed is the return by way of interest or dividend received 
during the fiscal year from money at interest upon any security 
or investment, cognizance must be taken of losses sustained during 
that year in connection with the sale and disposal of that security 
or investment.

The appellant company has submitted a statement shewing a
net loss of $16,634.73. made up as follows:

Loss of principal on resale............................. $ 5,481.87
Carrying charges, being interest paid to bank 38,861.00

$42,342.87
Interest received on account bonds.............. $25,708.14

Net loss on bonds........................................... $16,634.73
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An order will issue in uccordance with the view of the law 
above laid down. It is to be observed, however, that there is a s < 
iliscrepancy between the figures first set out as the interest claimed 
by the respondent to have been received—some 149,393.47—and ^Usai!
the interest alleged by the appellant in the above tabulated fi>. Lti. 
statement to have been received, namely, $23,708.00. Not having 
the precise dates of sale of the several blocks of bonds, the Hoard Toronto 
is unable to detennine which is the correct sum. The paitics 
should check over the figures and so settle the amount, and, 
failing an agreement, they may siieak to the Hoard further in the 
matter.

C. M. Colr/uhoun, for the appellant corporation.
J. M. Huttaek, for the respondent company.
Meredith, CJ.C.P.:—Debatable questions sometimes arise iimne. 

—more frequently jierhaps among politicians—whether a certain ' ' ‘ ' 
item should lie treated as interest or income or as principal 
or capital; but no such question really arises in this case: upon the 
admitted facts there is really no ground for reasonable contestation.

The company, the business of which is the manufacture of 
agricultural implements, bought, as every other company and 
person able to buy also bought, “Dominion Victory Bonds of 
1917:" there was the double inducement: an excellent investment 
and an aid to victory in the great war.

The company is assessed, for municipal taxation, as a manu­
facturing concern, in respect of its business as such : and is assessed 
also for income upon its investments in these Victory bond ; and 
necessarily so assessed in compliance with the provisions of sec.
11 (1) (b) of the Assessment Act; so that the only question there 
can be is as to the proper amount of such assessment.

The amount actually received as interest upon the company's 
investment in these bonds was found by the County Court Judge 
to have been $49,393.47; and that sum has been t rented throughout 
as the proper amount.

But the company contends that a greater amount should be 
set off against it, rendering it not liable to assessment for any 
sum, though its actual income from the bonds was in fact the 
<49,393.47.

The bonds were purchased, under the common ternis, from 
the Dominion : the terms, with which every one should be familiar.
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were: all purchases at par, payment by instalments extending 
over the first six months of the life of the bonds; with, however, 
a right to pay the full price on the day fixed for payment of the 
first instalment, and to be allowed a discount on that payment, 
which would put the purchaser in the same position, in regard 
to the investment, as if he had paid by instalments: no better anil 
no worse off in regard to income or interest.

The company paid for part of their bonds in one way and the 
rest in the other; and seem to me to have wasted a good deal of 
time, and many words, upon a contention that the discount 
received, for the payment in cash, should be credited to capital, 
not to income, and that, to that extent, the St!) 393.47, actually 
received as income, should, as item number one, be reduced. 
But neither in form nor in substance was the discount anything 
but interest: interest paid by the Dominion in advance for the 
use of the company’s money from the time it was paid until the 
time when it must have been paid under the ordinary, the instal­
ment, plan.

Then, as item number 2, it-was contended that there should lie 
a deduction for “carrying charges” of $38,861, that is, for inteiest 
which might have been paid by the company if it had not the 
capital but was obliged to borrow the money to pay for the bonds : 
but there is no evidence of any such need or any such borrow ing ; 
if there had been, and especially if the bonds had been pledged 
for repayment of it, a necessary item of that kind might have been 
allowed, and might yet be allowed if there were any thing before 
us to shew that it coulc be proved. Borrowing by the company 
in carrying on its manufacturing business would not do; and it is 
hardly likely that this great concern had not capital of its own 
enough to carry the transaction.

Then, as item number 3, i‘ was contended that a loss of capital 
on a resale of the bonds—said 'o amount to $5,461.97—should be 
also set off against the income actually received. Not because 
it was in any sense a loss of income, but because it was a loss on 
the whole transaction; a contention which would have some merit 
if the assessment was on capital as well as income, but entirely 
without merit and without weight, as >. seems to me, when the 
power to tax and the assessment are, each, on income only.

It was said that, if the company were a financial concern
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continually engaged in buying and selling bonds in this way, its 
net earnings on all transactions might be considered its income: 
but the first obvious answer to that is: it wasn’t; and it may be 
added that for want of sufficient capital no company could be 
continuously engaged in such transactions: one was enough for 
this company: nor can I see how the nature or extent of the 
business done could turn a loss or gain of capital into a loss or 
gain of income. If this contention were right, all appreciation 
of value in stocks and bonds should be assessed as income; it 
could not make any difference whether they were so'd or retained 
by tile company—it was so much gain.

I would allow the apjical and restore the assessment made by 
the County Court Judge. The queiston is really one of inter­
pretation of the Assessment Act.

Britton, J., agreed with Meredith, CJ.C.P.
Latchford, J.:—The contention of the appellant is that as 

a matter of law the Ontario Railway and Municipal Board should 
have determined that the $411,393,47, received by the respondent 
as interest upon the Victory war I Kinds which it purchased, 
is income within the meaning of that term, as defined by sec. 2 
(e) of R.S.O. 1914, ch. 195.

The decision of the Board was that in the purchase of the war 
I Kinds and their subsequent sale—both purchase and sale being 
effected in 1918—the company was in the same position as a 
financial institution whose sole business was dealing in bonds and 
similar securities, and that therefore only the quantum of gain 
or profit derived from the purchase and sale of the war bonds by 
the company during 1918 could be regarded as “income."

Apart from the value as an advertisement resulting from such 
a large subscription, widely published as made for patriotic 
purposes by a company whose chief if not sole business is admitted 
to be the manufacture and sale of agricultural implements, the 
investment was not very profitable, although, upon the ascertain­
ment recommended by the Board, it has been found, as counsel 
agree, that instead of a loss of $16,634.73 there was a gain of 
$7,049.60.

But, in my opinion, not only this latter sum, but the total 
interest received, is "income" within the meaning of the Assess­
ment Act, and, as such, subject to taxation.

24 48 D.L.H.
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Ah applicable to this case “income,” by sec. 2 (e), “shall 
include the interest . . . directly or indirectly received 
from money at interest u|>on any security ... or from any 
other investment . . .”

The company received $49,393.47 as interest directly received 
from money at interest upon* the security of the Dominion of 
Canada, and from an investment—temporary, indeed, hut still 
an investment.

I have pcruHed the reports of the cases cited in the opinion 
of the Board, but, with great res)>ect, I find them inapplicable.

I would allow the apjwal with costs.

M mm-KToN. .1., agreed in the result
A ppeal allowed.

CITY OF CALGARY v. JAIfSB-MITCHRLL CONSTRUCTION Co

Supreme ('ourl of Canada, Idinglon, buff, Anglin, Hrodnir and Mignault, JJ 
Jam 17, 1919.

CONTRACTS (S V—376)—NPEeiPlED WORKS—TlMK SPECIFIED KOIt COM 
plktion—Final certificates granted uy engineer -Paymeni
BY CORPORATION—POSSESSION—EXTENSION OP TIME.

A contract with a corporation for the execution of certain specified 
workn, provided that the work* should lie completed by a certain da> 
and contained a clause that: “If the contractor shall fail to conqilvte the 
work by the time s|iecified. a sum of $28 per day for each and every 
<iay thereafter as liquidated damages . . . shall be deducted from
the money payable under this contract and the engineer's certificate as 
to the amount of this deduction shall lie final.”

Held, that the granting of certificates by the engineer without deduction, 
including one marked “final,” such certificates being paid by the muni­
cipality without deduction, coupled with the circumstance of tin- 
municipality having taken possession, and with the correspondence, 
justified the Court in drawing the inference that the time for completion 
was extended until the date when the works wen* substantially completed 
by the contractor.

Appeal from the judgment of tlie Appellate Division of the 
.Supreme Court of Alberta, 45 D.L.R. 124, 14 Alta. L.R. 214. 
affirming, the Court I icing equally diva led, the judgment of the 
trial Judge, Ives, J., in which he gave judgment for the plaintiff 
for $9,288.10 as the I «dance due on contract and dismissed the 
tlefendant's counterclaim for liquitlated damages. Affirmed.

'Hie material facta of the case and the questions in issue are 
fully stated in the alxive head-note and in the judgments now 
reported.
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Eug. /vo/iem-, K.C., mid M. Marcu*, for npix*llant.
//. P. O. Samry, K.C., for resjxmdent.
Idinoton. .1. (dissenting). -I am of the opinion that the jiro- 

\ îsions in the contract in question for liquidated damages fall 
:ts such well within the rules laid down by Ixird Dunedin in 
Dunlop Pneumatic Tyre Co. Ltd. v. Netr (tarage <t* Motor Co. 
Ltd. [1915] AX’. 79, at pp. 89 et neq., for testing whether the sum 
named is to 1» treated as a jienalty or, as the* express languages of 
the contract désignais it, as liquidated damages.

In the very nature of the things the parties were contracting 
aliout, it seems to me most appropriate that they should con­
template the loss to the ap|>ellant by a daily deprivation of the 
use of that which was lieing contracted for; and none the less so 
when in all probability then* would have Ix-en paid by it ere the 
time for the clause in question lieeoming operative, the suli- 
stantial part of the cost price of the work and hence intend to 
anticipate ami decide what would be reasonable damages. Having 
regard to the sum involved and paid and the result of the depriva­
tion of the use of the work, the daily payment fixed does not seem 
to harsh or extravagant as to suggest a mere jienalty was only 
leing considered.

The case of June* v. St. John'* Callege ( 1870), L.It. 0 Q.B. 115, 
seems to answer the objection in law relative to the construction 
of the instrument involved in the jirovisions for extra work as an 
• xcuse for relief.

And as a matter of fair dealing 1 think the engineer's allowance 
of tin e in that regard covers the ground, and I susjreet was in 
iact intended to lie in conformity with the exjxrtation implied 
in the contract though not literally olwerving its terms.

And in the same sense I think the view of the Chief Justice 
Mow, as to the final estimate of the engineer leing taken as 
sulistantial eoinjiletion, should lx* adojited.

I fail to find any ground of waiver on which rcsjKiiidcntx should 
le jermitted to rest.

I think the ajijieal should lx; allowed and judgment go in the 
manner the Chief Justice and Stuart, J., in the Court !x»low\ 
indicated, and with costs of apjx*al hen* and lielow.

Drrr, J.—The apjxnl turns in my judgment ujron the con­
struction and application of articles 11 ami 12 of the contract. 
Those articles are in the following terms:
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11. If the engineer or corporation should at any time be of the opinion 
that the work is unreasonably or unnecessarily delayed, or that the contractor 
is not on his part fulfilling this contract, or that the force employed is not 
sufficient to complete the work within the time herein provided, the said 
engineer shall thereupon require said contractor to proceed within such delay 
as may be mentioned in the notice with such force as he shall direct, and in case 
of his refusal or neglect to comply with such requirements, or if at. the expiration 
of the time specified for the completion of the works embraced in this contract 
such w'orks are not fully completed, the said corporation may put on sufficient 
force as it may see fit or take iiossession of and complete said work at the 
expense of said contractor, as herein provided in case of failure or insolvency, 
and all money paid by the corporation in such case shall be deemed payment 
made on account of this contract. But in the event of delay to the works by 
reason of strikes or combinations on the part of the workmen employed, or b> 
extra work, or by any act or omission of the corporation, such additional time 
as may be deemed fair and reasonable shall be allowed by the corporation 
provided that the contractor notify the engineer in writing within 24 hours of 
the cause of such delay otherwise lie shall have no claim.

12. The time of beginning, rate of progress and time of completion 
are essential conditions of this contract; and if the contractor shall fail to 
complete the work by the time siweified, the sum of twenty-five dollars per 
day, for each and every day thereafter as liquidated damages, together with 
all sums which the corporation may be liable to pay during such delays until 
such completion, shall be deducted from the moneys payable under this con 
tract, and the engineer’s certificate as to the amount of this deduction shall 
be final. This sum shall be in addition to any penalties otherwise specified, 
and shall be paid by the contractor to the corporation, or deducted from any 
moneys due to the contractor in the event of failure to complete said work ar> 
herein agreed, and in no event as a penalty, but to the full amount thereof, and 
in addition to any other damages sustained, or the amount may be recovered 
from the sureties.

The sums payable under article 12 muet, I think, he regarded 
as liquidated damages, and not as a penalty.

The judgment of Lord Dunedin in Commissioner of Publû 
Works v. Hills, [1906] A.C. 368, at p. 375, furnish»»** the appropriât* 
test. The question is, can the sums mentioned be considered 
as a genuine pre-estimate of the creditor's probable or possible 
interest in the performance of the contract? If so, it is immaterial 
that the parties may be reasonably supposed to have relied upon 
the clause as an “instrument of restraint." As Lord Robertson 
pointed out in the Spanish Government's Case, Clydebank Co. v. 
Do-* Jose Ramos Yzquierdoy Castaneda, [1905] A.C. 6, at pp. 19 
& 20, the intention that such agreements shall so take effect 
in some degree may always be assumed to be present. That is 
nevertheless of no importance unless you come to the conclusion, 
to use Lord Halsbury’s phrase in the same case, “that the parties 
only intend»»»!" the agreement “as something in terrorem."
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I have no douljt that thin article must be construed a* a 
genuine appraisal of the value of a real interest of the municipality 
in the performance of the contractor's principal obligation.

Article 12 contemplates the deduction of the penalties as the 
primary method of recovery. It <loes not differ materially in 
this respect from the articles construed by the Kxdiequer Chamber 
in Laidlaw'* case, 2 Hudson on Building Contracta 13, at pp. 
IS and 16, in which it was provided that the penalty was to be 
paid to and retained by the con pany as ascertained and liquidated 
i lam ages. The provision for drawback does not, I think, materially 
affect this point.

The power to extend time was given to the engineer, anil the 
granting of certificates by him, from time to tine, sulwcqucnt to 
the date fixed for completion, without deduction for penalties, 
was treated as overwhelming evidence of the intention to exercise 
this power. Here the power is given to the munieqiality. But 
article 11 does more than vest in the municipality the power to 
extend the time, it creates in the macs specified in article 11 an 
obligation to do so if the contractor shall reasonably be entitled 
to demand it.

In the case before us, certificates were granted by the engineer, 
without deduction, and paid by the municipality, without deduction. 
Coupled w ith the circumstance that the municipality hail taken pos­
session, and with the correspondence, these farts constitute, I think, 
sufficient ground for requiting us to draw the inference that the 
time for con pletion was extended until the date when the works 
were substantially completed by the contractor in July, 1913.

Anglin, J. (dissenting).—The facts of this rase, so far as 
material, n ay be found in the opinions delivered by the Judges of 
the Appellate Division, 45 D.L.R. 124; 14 Alta. L.R. 214.

Several questions are presented on this appeal î—
(1) Whether a provision of the 12th clause of the contract 

that "if the contractor shall fail to complete the work by the time 
specified, a sum of twenty-five dollars per day for each and every 
i lay thereafter as liquidated damages . . . shall be deducted 
imm the money payable under this contract, and the engineer's 
certificate as to the amount of this deduction shall I» final,” 
should be regarded as a contractual pre-ascertainment of damages 
for delay or as in the nature of a penalty;

(2) Whether by directing an extension of the sewer for 700
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fort at its lower end, from which the work was to Ixfgin, the l it' 
waived the provision of the contract making tinte of its essenn 
and thus rendered the clause fixing the amount of damages foi 
delay inapplicable;

(3) Whether cfertifieates given by the city engineer for amount' 
payable to the contractor, and particularly his certificate of 
Jan. 12th, 1914, marked “final,” in which no deduction was made 
for damages for delay in completion, preclude the city from 
claiming such damages;

(4) Did the city by making partial use of lower |xirtions of tin 
sewer as constructed waive the provision for damages for delay 
in completion of the entire work?

(5) If damages at the rate stipulated are recoverable, for whai 
lieriod should they be allowed?

The date fixed by the contract for completion was July I. 
1912. The additional 700 feet of sewer (the original length was 
12,000 feet, for the construction of which the contract allowed 
eleven months); was authorised by the engineer a few days aftei 
the contract was signed and before actual work upon it was begun 
The contract expressly provided that the engineer might “ui 
any time while the works are in hand, increase, alter, change or 
diminish the dimensions ... or vary the form of the 
dimensions of any part of the said work” (clause 7), and that 
extra work, changes, alterations, increases or diminutions should 
not lengthen the delay within which the works were to be com­
pleted but must themselves also be completed by July 1, 1912. 
as if originally in the contract (clause 13). I agree with tin- 
chief Justice of Alberta that this latter provision distinguishes 
the case at bar from Dodd v. Churton, [1897] 1 Q.B. 562, at p 
567, relied on by the trial Judge and the two appellate Judges 
who affirmed his judgment, and brings it within the authority 
of Jones v. St. John's College, L.R. 6 Q.B. 115.

The works were “in hand" from the moment when the 
contract was executed. It stipulated that they should be com­
menced immediately. The contract further provided that should 
the works be delayed by extra work, if the contractor should advise 
the engineer of such delay and its cause, the corporation should 
allow such additional time for completion as might he deemed 
fair and reasonable (clause 11).
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If, ne I incline to think anil oe all partiee eeeiu to have trouted it, 

the addition of the 700 feet wan “extra work” within the meaning 
of the foregoing provisions, no notice of delay thereby occasion™! 
or of its cause was given by the contractor. Nevertheless, the 
city engineer, either proprio motu or by direction of the municipal 
corporation, by letter of July 1, 1912, formally notified the con­
tractor that two months' extra time would be allowed it for the 
completion of the work on account of tlie extra 700 feet. I 
think the city may fairly be held bound by this act of its official 
and that the time for completion should therefore as against 
it be regarded as having been extended to Sept. 1, 1912. Not 
having taken advantage of the provision in its favour made liy 
clause 11, the contractor cannot complain that it has not I wen 
allowed for delay entailed by extra work. Hut, if it could, the 
allowance of two months for 700 feet additioiud seems eminently 
reasonable in view of the fact that the time for construction of the 
12,000 feet originally contracted for was eleven months.

I agree with Harvey, CJ., that tl e city engineer's estimate of 
Jan. 12, 1914, certifying to work done up to Dec. 31, 1913, and 
marked “final" should also be taken to establish that the works 
were completed on that date so that the contractor’s default 
should be computed as from Sept 1, 1912, to Dec. 31, 1913, or 
487 days in all. There is no evidence in my opinion that would 
justify a finding that the works had been completed at an earlier 
date. Moreover, under clause 4 of the contract it was the 
function of the engineer to determine all questions as to its execu­
tion and his decision is made “final and conclusive and unim- 
jieachable for any cause."

If, on the other hand, the additional 700 feet was not “extra 
work” which the contract allow™I the engineer to ilirect, but 
should be regarded as an independent undertaking upon which 
the contractor was at liberty to enter or not as it might elect, its 
doing so did not affect its rights or obligations under the existing 
contract and would not entitle it to an extension of time for its 
completion.

Connecting with lateral sewers as sections of the trunk sewer 
were finished was quite a usual course and must from the first 
have been contemplated by the parties to the contract. Such 
partial user of the trunk sewer as these connections entailed would
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not involve the waiver of the provision fixing damages for non- 
completion of the entire work.

The engineer's certificates of amounts due the contractor 
calculated without making any deductions for delay at first 
blush present a little difficulty. But when it is borne in mind 
that the city retained a drawback too of 20%, amounting to 
836,489.22 on the final estimate of Jan. 12, 1914, that difficult' 
largely disappears. It was, no doubt, intended by the engineer 
that any damages the city should be entitled to for delay in 
completion and other matters should be taken from the sum so 
■ .ihheld on the final adjustment of accounts with the contractor. 
The on ission of a deduction for delay from the certificates therefore 
docs not imply any aliandonn ent of the city’s right to claim 
it or any judgment of the engineer adverse to such a claim. In 
liia letter of July 31, 1912, granting the contractor the two months' 
extension “on account of the extra 700 feet of sewer laid at the 
lower end and sundry unforeseen ami unavoidable delays" the 
engineer expressly notified them that after September 1, “the 
penalty clause in your contract will lx- enforced,” adding “it 
would be to your advantage therefore to put on such extra force 
and appliances to ensure a speedy closing up of your contract."

The effect of this letter was to put matters in the same position 
as if the date originally fixed for completion of the works had 
been Sept. 1, 1912, instead of July 1, 1912. The contract con­
ferred power on the corporation to make this change and it was 
exercised by its officer. From tin e to time we find letters to the 
contractor con-plaining of delay and urging the en ploymcnt 
of more men—a night shift—more rapid progress. But no further 
extension of time was ever granted and I fail to find in the corres­
pondence and certificates or in the conduct of the corporation and 
its engineer a waiver of the provisions making time of the essence 
or of the clause fixing damages for delay in completion.

We had in the comparatively recent case of Canadian General 
Electric Co. v. Canadian Rubber Co. (1915), 27 D.L.R. 294, 
52 Can. 8.C.R. 349, to consider with some care when a clause pro­
viding for the payment of a fixed sum for each day’s delay in com­
pleting a contract should be regarded as "a genuine covenanted pre- 
estimate of damage," and when it should be deemed a penalty. 
The English authorities were there so fully discussed that further
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reference to them in scarcely necessary. The parties in the present 
instance have their selves designated the sum fixed as “liquidated 
damages;" it is jsiyablc on only one event, not on the occurrence 
of one, or more, or all of several events, some of which may occasion 
serious and others trifling damage : it is not extravagant or uncon­
scionable under the rule indicated by Lord Davey in Clydebank 
Engineering & Shipbuilding Co. Ltd. v. Don Jose Kamos, [1905] 
A.C. 6, at p. 17, being in fact slightly lees than the equivalent of 
interest on the contract price at 5?I : there were no adequate 
means of ascertaining either before or after the default the damage 
:.ttributable to the breach of the contract. All these test* of 

‘a genuine covenanted pre-estimate of damage" indicated by 
lord Dunedin in the Dunlop Pneumatic Tyre Co. Lid. v. New 
Corage * Motor Co. Ltd, [1915] A.C. 79, at pp. 87-8, are present 
here. It is in such a case that the parties n ight be expected to 
have intended to contract that they should estimate the damages 
for default at a certain figure and thus dispense w ith the extren ely 
difficult, if not in possible, proof of the actual dan age to which 
delay in completion of the work would subject the municipal 
corporation.

A reported case resembling this in its nature and cireun stances 
is Law v. Local Hoard of Kedditch, [1892] 1 Q.B. 127, where in 
default of completion by a specified date of sewerage works to 
cost £630 the contractor agreed to pay the sum of £100 and £5 
for every seven days during which the work should be uncon pleted 
after the date fixed as and for liquidated damages. It was held 
by the Court of Appeal that these sun s were recoverable as 
liquidated damages.

On the whole case I think juilgncnt should lie entered as 
indicated in the opinion of the Chief Justice of Allierta, including 
the disposition of costs. The appellant is entitled to its mists of 
the appeal to this Court.

Bhodeuh, J.—The question in this appeal is whether the 
appellant corporation is entitled to claim 125 a day from the 
respondent con pany for delay in the construction of the sewer 
the latter undertook to build. The trial Judge disn issed that 
daim and the Judges of the Appellate Division being equally 
divided the decision of the trial Judge stood confirmed.

It is not necessary for me to decide whether the clause upon
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which I lie coiiMiration baaed it* clitim wan a |»ualtv clause or 
constituted liquidated damage*, because 1 have coire to the 
eonclusion that this clause was waived.

By the contract the engineer of the cor) oration is the sole 
judge to determine the amount* of work to be paid and to decide 
all questions which may arise relative to the interpretation and 
execution of the contract; and hi* estimates, directions and 
decisions are final and unimpeachable for any cause.

Cash payment* were to be made monthly on the written 
certificate of the engineer "apportioning same in accordance with 
the actual value of the work done in proportion to the contract 
as a whole."

The contract should have I men completed on July 1, 1912 
but an extension of two montlis was given by the engineer for 
some extra work. The engineer, from September, 1912, to October. 
1913, gave very frequently progress estimates and in none of 
those estimates does he claim any damages for delay in the exe­
cution of the contract. It would have been, however, very 
easy to do that because a sum of (25 a day had been stipulated 
for such delay ; but for reason* which appealed, I suppose, to the 
sense of justice of the engineer lie did not find it advisable that the 
contractor should pay that penalty.

Now that the work is completed and accepted by the muni­
cipal authorities, the corporation of Calgary claims, when they 
are sued for the payment of the balance due on the contract that 
a penalty exceeding $12,000 should Ire paid.

It seems to me that the engineer had been satisfied that the 
work had been carried out properly or that the provision of the 
time limit had ceased to operate after the extension of the work 
In that rase, the city lost its right to demand the penalty or liquid­
ated damages.

The appeal should be dismissed with costs.
Miqnault, J.—The principal question here is whether the 

appellant is entitled to claim from the respondent the sum of $25 
a day for delay in completion of a sewer which the respondent 
contracted to build and built for the appellant. The contract 
allowed eleven months for its construction, and under clause 12 
the appellant, when sued for the lialance due the respondent 
claimed the sum of (28,125 for liquidated damages at the rate of
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$25 per day from Kept. 1, 1912, to Oct. 1. 1915. The trial Judge 
dis» issed the aj>j)ellant’s counterclaim and allowed the respondent 
the sum of $9,288.10. He also found as a fact that the work was 
completed on July 5, 1913. while the date fixed by the contract 
for completion was July 1, 1912, the appellant admitting that it 
cannot complain of any delay prior to Kept. I, 1912. Both 
parties appealed from t he judgment of the trial ( 'ouit, the1 apjiellant 
in order to get judgment on its counterclaim, the resjx indent 
liecause it was not satisfied with the rate of interest grants! by the 
trial Judge. In the Apjiellate Division, the Judges were equally 
divided, so the judgment of the trial Court stands unless it is 
interfered with by this Court.

The first point to lie considered is the nature of the right claimed 
by the appellant under clause 12 of the contract. Is it a penalty 
or liquidated damages? The trial Judge held that it was a 
jienalty, while Harvey, C.J., and Stuait, J., were of the opinion 
that it was liquidated damages. Beck, J., (Hyndiran, J., con­
curred with him but gave no reasons), lield that the ajipellant had 
waived any right to this sum of $25 jier day and did not think 
it necessary to discuss the nature of the claim.

This, however, is the first jioint to lie dealt with. I will 
cite clause 12 of the contract between the jiarties:

PENALTY.
12. The time of lieginiiing, rate of program and time of completion are 

essential conditions of this contract; and if the contractor shall fail to complete 
the work by the time specified, the sum of twenty-five dollars per day, for 
each and every day thereafter as liquidated damages, together with all sums 
which the corporation may be liable to jiay during such delays until such 
completion, shall be deducted from the moneys payable under this contract, 
and the engineer’s certificate as to the amount of this deduction shall be final. 
This sum shall be in addition to any penalties otherwise specified, and shall 
be paid by the contractor to the corporation, or deducted from any moneys 
due to the contractor in the event of a failure to complete said work as herein 
agreed, and in no event as a penalty, but to the full amount thereof, and in 
addition to any other damages sustained, or the amount may be recovered 
from the sureties.

The language of this clause is not aptly chosen, and very 
likely it was modified or added to in the drafting. It obviously 
opens the door to twro constructions. Apparently, but of course 
this is only a sunrise, the parties, as the title shews, started out 
with the idea of providing for a penalty in case of delay in com- 
plotion, and then it was thought better to make it a stipulation for
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liquidated damage». Possibly a doubt was felt whether eon e kind 
of damage» should not be expressly provided for, so it was agreed 
that the sum of *25 per day of delay should be paid “together 
with all sums whieh the corporation may be liable to pay during 
such delays until such completion."

So the “liquidated damages" do not include these sums, 
which obviously are damages caused by the delay to complete 
the works during the time prescribed.

Tlien the clause says that “this sum shall I*1 paid in addition 
to any penalties otherwise specified . . . and in addition
to any other damages sustained."

Viewing the whole clause and the ]s>rtions to which I have 
specially referred, I cannot say that the trial Judge was wrong in 
holding that this sum of *25 per day was a penalty ami not 
liquidated damages, and if this lie so, cadit qvtstio, for no proof 
of damages for delay has been made.

It appears further that this sum was to le “deducted from the 
moneys payable under this contract, and the engineer’s certificate 
as to the amount of this deduction shall be final."

As a matter of fact, the engineer gave a certificate which he 
marked “final" on Jan. 12,1914, and in this certificate no deduction 
of the *25 per day was made, and he certified that *2,740.86 was 
then dye the respondent. It is true that the certificate shewed 
that 20% of the contract price was held back, amounting to 
*36,489.22, but this retention of 20% was governed by clause 20 
of the contract, and its object was not to cover the *25 per day 
for delay in completion. It was to lie held back until 33 days 
after the completion of the works, “to |wy thereout the claims 
of all persons who have done work or furnished material in exe­
cution of any part of this contract to or for the contractor.”

After the 33 ilays, 15% was to be paid to the contractor, and 
the appellant was to keep 5% for twelve months to cover rci>aii> 
or the cost of finishing work. It therefore cannot be said that the 
retention of the 20% on the certificate of Jan. 12, 1914, was a 
reservation of the right of the engineer to deduct the *25 per day. 
the more so as the work, as fourni by the trial Judge, had then 
been completed for more than six months.

Mr. Craig, the engineer, first claimed this penalty in an estimate 
dated Nov. 30, 1917, nearly four years after his final estimate
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of Jan. 12, 1914, and in his evidence says that he never rendered 
an account for the $25 per day lief on* that, time. I cannot help 
thinking that the claim first made by the appellant on Nov. 
HO, 1917, was an afterthought, to defeat the right of the respondent 
to be paid the drawback, ami it does not «iron:end itself to my 
mind as coming within any rule of fair dealing lief ween the parties 
to such a contract.

I iray add that immediately "after the contract, the apixdlant 
ordered the respondent to liegin the sewer at x point 700 foot 
further away from the point determined in the contract for its 
starting point. Without stopping to enquire whether this wits 
an extra or an independent contract, it is obvious that this addition 
to the work changed all the time conditions of the contract. 
After this order of the ap!>cllant, I would think the parties were 
at laige in so far as the j>enalty for delay in completion is con­
cerned.

I would not inter fen1 with the judgment of the trial Judge as 
to the interest he allowed the respondent, that is to say 5f/,' 
which is the legal rate.

In the result the appeal should in my opinion lie dismissed with 
costs here ami in the Appellate Division. The respondent should 
not have the costs of its cross-appeal to the latter Court.

A ppeal rlùnmfined with rout*.

BURTON v. HOOKWITH.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.H., Hutton, 

Latchford and Middleton, JJ. March 17, 1919.

Mmcmanhs’ Limns (| VI—45)—Claims op matkhial-mkn—Statutoni 
kunu—Applicability.

The Ontario Mechanics ami Wage-Earners Lien Act (K.S.O. 1014, 
c. 140, r. 12), requiring the owner to create a fund by deducting 20 
lier cent, from any payment to be made by him in respect of a contract, 
lor the protection of those who supplied materials to the contractor, 
does not apply to a contract under which nothing was payable by the 
owner to tne contractor—as where during the progress of the work the 
owner had paid the contractor more than the value of the work done 
and the work as a whole was never completed : under such circumstances 
the claims of the material-men are not enforceable against the owner.

Appeal by the defendants, the owners, from the judgment of 
the County Court in three actions against the same defendants, 
brought to enforce the plaintiffs’ respective liens under the 
Mechanics and Wage-Kamers Lien Act, R.R.O. 1914 ch. 140, and 
consolidated and tried together.
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The defendant Shaw contracted with the appellants to build a 
house upon two lots in the village of Courtright, for a lump-sum 
The plaintiffs supplied materials to the contractor. The work 
which the contractor undertook was not completed. Payments 
were made by the owners to the contractor on account of the 
contract-price, to an amount exceeding the value of the work 
actually done.

The learned County Court Judge overruled the contentions 
made before him for the owners, vis., that it is only on contracts 
to pay on progress certificates that the owner is liound to hold 
back 20 per cent, under the Act, and that nothing was owing by 
the owners because the work was never completed.

A. Weir, for the appellants.
J. M. BuUen, for the respondents.
Middleton. J.:—The material facts are not in dispute.

The contract-price was................................. *1,440 .00
Extras allowed.............................................. 138.50 *1,578.50

Amount necessary to complete contract . *640.75
Allowance for defective work...................... 100.00 740.75

Amount payable to contractor if entitled on quantum
meruit.......................................................................... 837.75

Amount paid by owner.................................................... 1,150.00

Amount to be refunded...................................................  * 312.25
The contract is to do the entire work for the stipulated price, 

and the contractor, as he did not complete the building, in one view 
might not have the right to recover anything, but this is not of 
importance, as the owners have paid him more than would be 
recoverable in any event.

There seems to lie a curious misunderstanding as to the effect 
of the decided cases.

Farrell v. Gallagher, 23 O.L.R. 130, and McManus v. Rothschild 
(1911), 25 O.L.R. 138, rightly emphasised the fact that the 
Mechanics and Wage-Earners Lien Act provides that the owner 
shall, save as provided by the Act, not be liable for more than the 
amount rightly payable by him to the contractor.

In Rice Lewis A Son Limited v. George Rathbone Limited, 
9 D.L.R. 114,27 O.L.R. 630, it was held that the 20 per cent, to be 
retained for lien-holders from any payments to be made was one
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of the things excepted from this protection extended to the owner, 
and that Hutsell v. French, 28 O.R. 218, when “rightly under­
stood," determined no more than this.

This is very plain both from the judgments of my lord (then 
Meredith, J.A.) and of Mr. Justice Magee in the Nice Lewis A 
.Son case, 9 D.L.H. 114 at p. 118.

“Under the contract in question, 80 per cent, of the value of 
the work done, to he estimated at contract-prices, was to be paid, 
from time to time, on progress certificates, by the owner to the 
contractor; and a very considerable sum liecame thus payable to 
liim; which, if it had not been |>aid, he could have recovered in 
an action, except as to ‘20 per cent.’ of it, which the Act required 
the owner to retain for the benefit of others w!k> were pul ting their 
labour and building materials into his building, and might have 
liens for them."

Different considerations would apply if there had I«eu no 
contract to pay except on fulfilment of the contract on the con­
tractors’ part.

"The Act, thus understood, creates no hardship on the owner;
. . . if he retain 20 per cent, out of every inyment he has
made himself liable for by his contract, he does that which the 
Act requires, and is as well off as if the Act had never I«en passed ” 
IP- 116).

(These passages from the judgment of my Lord.)
“If an owner contemplating building chooses to say, ‘1 will not 

pay until completion,’ I do not see that the statute has advanced 
the rights of the general lien-holders not being wage-earners, beyond 
the position of the plaintiff in Goddard v. Coulton, 10 A.R. 1, and 
they are still limited to the amount owing from the owner . 
if the owner chooses to agree to make payments to the contractor 
I «fore completion, he cannot complain that a portion of that 
which he is willing to part with should be set aside, not for his 
security, but for the security of others whose lalcour or materials 
have gone to benefit his property ’’ (p. 122).

“The charge is . . . upon money which has actually
I «come payable, a payment which is to be made and is directed 
to be retained” (p. 123).

(These passages from the judgment of Magee, J.A.)
This demonstrates that in Rice Lem» A Son Limited v. George
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Rathbone Ltd. rupra. it wm considered that the principle estai dished 
by Farrell v. Gallagher, that the Act does not make the owner liable 
for any greater sum than he has contracted to |»y (save in the case 
of wage-earners), is sound; but that case determines that, where 
the owner has agreed to make interim payments to the contractor 
as the work progresses, he is required by the Act to hold 20 per 
cent, of such interim payments as a statutory fund available for 
all lien-holders, and this fund is not answerable for any sum which 
the owner may claim against the contractor upon the completion 
of the work.

When, as here, there is but one payment called for by the 
contract, general lien-holders must take the situation as it is found 
to he, for there is no provision requiring the creation of a "statutory 
fund " for the protection of the lien-holders.

This fund is to lie created by the owner deducting 20 |ier cent. 
" from any payment to be made by him in respect of the contract.*" 
When there is a lum|i-sum to be |>aid upon the completion of the 
contract and the work is not done, nothing is |iayable.

Where the case can lie brought within the modem relaxation 
of the strict rule as to entire contracts now recognised in H. Dakin 
<t Co. Limited v. Lee, |1916] 1 K.B. 500, and upon the taking of 
accounts upon the footing there recognised there is a balance due 
the contractor, the owner must retain 20 per rent, of this sum for 
possible lien-holders.

The appeal should he allowed and the actions dismissed with 
costs, to be taxed having due regard to the limitation found in the 
statute.

Meheuith, CJ.C.P.:—1 agree with my brother Middleton 
in the judgment which he has read: but I desire to state, so that 
there may be no room for misunderstanding, the facts upon which 
my opinion is based:—

•Section 12 (1) of the Mechanics and Wacn-Earam Lien Act, R.8.0.1914 
eh. 140, is as follow:—

12.—(1) In all cases the person primarily liable upon any contract under 
or by virtue of which a lien may arise shall, as the work is done or materials 
are furnished under the contract, deduct from any payments to be made by 
him in respect of the contract, and retain for a period of 30 days after the 
completion or abandonment of the contract, 20 per cent, of the value of the 
wort, service and materials actually done, placed or furnished as mentioned 
in sect ion fl and such value shall be calculated on the basis of the contract price, 
or if there is no specific contract price, then on the basis of the actual value of 
the work, service or materials.



48 D.L.R.] Dominion Law Retorts. 343

The contract for tlic building of the house was in writing; 
the consideration for the doing of the work was single one sum of 
money for the whole work; to lie paid when the work was done: 
the work was never completed -in value over SKW) worth was 
never done, the whole price lining only $1,440; so that, under the 
special contract between contractor and owner, the contractor 
never liecame entitled in law to he paid anything; and it has long 
lieen the settled law of this Province, bared largely upon the case 
of Hunru v. Bull (1858), 8 K. A B. 738, 131 I II. 275 that, under 
onlinary circumstances, in such a ease as this, the builder cannot 
recover anything for the incomplete work done: nor does anything 
decided in the recent case of II. Dakin it Co. Limitai v. /.re, 101(1] 
1 K.U. 566, conflict with that rule, though there may have been 
impress ons that it did : on the contrary, the rule is recognised : what 
the Court of Appeal did in that case was: find, as a fact, that the 
work contracted to be done had lieen done, but defectively done in 
some details: so that, if fault could lie found with thaï case, it 
should lie with its finding of fact not its law.

The only question iqion which my mind was not salistiisl, at 
the argument of this ap|ieal, was, whether the comparatively 
large payments made by the owner to the contractor, during the 
progress of the work, did not indicate a new agreement under 
which payments were to lie made as the work progressed: but a 
careful examination of the w hole of the prweedings, and of all 
the pajiers filed, since, has failed to discover any gissl ground for 
imputing any such suliscqucnt agreement: see Munro v. Hull, supra

So that the contractor could not now enforce, nor could he 
ever have enforced, in any legal proceedings, |iayment of any sum 
of money for the w ork done by him : but, during the progress of 
the work, the ow ner w as subject to such pressure for payment as a 
threat to atwndon the work if not supplied with some money to 
carry it on might have, if made: the Act, however, as it is, does not 
cover payments so made; |layments which, if they had enabled the 
contiactor to complete the work, would have made valid liens.

Britton and Latch toko, JJ., also agreed with Middleton, J.
Appeal i Hatred.
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BANK OF COMMERCE v. EDMONTON LAW STATIONERS, Ltd.
Alberta Supreme Court, Apellate Division, Haney, CJ., Stuart, Simmon* 

and McCarthy, JJ. October 4, 1919.
Ahsiunmknt (I III—35)—Contracts—Securities—Special words—What 

passes—Right to distrain for rent.
An assignment was in the following words* “The undersigned hereby 

assign and transfer ... as security for all existing or future in­
debtedness and liability of the undersigned, all the debts, accounts and 
moneys, due or accruing due, or that may at any time hereafter lie due 
. . . and also all contracts, securities, bills, notes, and other document *
now held, or which may hereafter be taken or held by the undersigned, 
or anyone on behalf of the undersigned in respect of the said debt*, 
accounts, moneys or any part thereof.”

Held, that the right of distress was not included in the assignment. 
and that rent reserved in a lease is not a debt secured by the lease, and 
an assignment sufficient to bring the rents within the slat. 4 Geo. II. 
must be an assignment of rents "qua rents.”

Appeal from the trial judgment in an action claiming the 
right to distrain for rent under an assignment . Affirmed.

//. H. Parler, K.C., for apjicllant; 8. H\ Field, for respondent 
Harvey, C.J.:—I agree with the view which 1 understand the 

trial Judge to have taken, vis., that even if by the assignment to 
4 he plaintiffs the rent passed, it did so as an ordinary debt and not 
as rent and that consequently, there being also no assignment of 
the right to distrain, no such right ever accrued to the plaintiffs 
they never being entitled to anything that might lie deemed to he 
a rent seek.

1 would, tlierefore, dismiss the apiieal with costs.
Stvakt, J., concurred with Harvey, C.J.
Simmons, J.:—Tliis apjical is confined to the question of law 

whether an assignment of rent due by the Edmonton Law 
Stationers Ltd. to the Canadian Bank of ( onimerce carried with 
it the right to distrain for arrears of rent under an assignment in 
words set out liereunder:

The undersigned hereby assign and transfer to the Canadian Bank of 
Commerce as security for all existing or future indebtedness and liability of 
the undersigned to the bank, all the debts, accounts and moneys due or 
accruing due, or that may at any time hereafter be due, to the undersigned by 
Edmonton Law Stationers limited, and also all contracts, securities, bill, note* 
and other documents now held, or which may hereafter be taken or held by 
the undersigned, or anyone on behalf of the undersigned in respect of the sai<l 
debts, accounts, moneys or any part thereof.

The judgment api>enlcd from held that the right of distress 
was not included in the assignment, and that rent reserved in » 
lease is not a debt secured by the lea*e, and that an assignment 
sufficient to bring the rents within slat. 4 (leo. II. must lie an
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.'uwignmcnt of ivntA “i/ua route." The leaw iuntiine the ueuiil 
covenant ae to ilistn'iw in words ns follows:—
and in case of default of payment of the rentals or breach of any of the cove­
nants herein contained, the lessor shall lie at liberty to enter in ami upon the 
said premises and ’etrain the goods and chattels of the lessee and cause the 
same to be sold in the usual manner so as to realise the rentals then due 
hereunder, and the term hereby created shall at the option of the lessor cease 
and determine upon the breach of any of the covenants herein expressed.

Under the common law rule there muwt be a tenure between 
the grantor and grantee with reversion in the grantor to give the 
right of distress, and where no distress is incident to the r at it 
was called rent seek.

Kent seek was given the incident and right of distress by 4 
Geo. II.

Distress was an incident of every rent service at common law.
If tlie assignment granted to the assignee the rents arising out 

of the lease or the rent service the statute 4 (îeo. II. would enable 
the assignee to distrain. Ilojte v. WhiU (1869), 19 U.C.C.P., 
p. 479.

The lease in question has incorporated in it as and by way of 
covenant that the right of distress is in the landlord.

The assignment could not be held to include this right reserved 
V» the landlord and the bank could only restrain by way of rent 
seek under 4 Geo. II.

This statute «lot's not detract from the rent its essential feature 
of an incorporeal hereditament arising out of a tonsure of the land.

It confers ujsm a rent seek the same incidents of distress as 
at common law attached to a rent service. The claim for rent is 
of a higher degree than that arising out of a contract, or ujion a 
promissory note and ranks in the same «legree as a specialty <lebt. 
lord Denham, CJ., in Darin v. Gydc (1835), 2 Ad. & Kl. 623, 
111 K.R. 240, and Warrington, J., in Re Defriee <t* Son* Ltd; Rich huh 
v. Dejriee et al., 2 ( ’h. 423.

“ It may be regarded as of a twofold nature, first as something 
issuing out of the larnl as a compensation for the jjossoHsion «lining 
the term and secondly, as an acknowledgment made by the tenant 
to the lonl of his fealty or tenure." Wharton’s Uv lexicon, 
9th ed., p. 641.

“The right to distrain for previous arrears of rent may lie lost 
by severance of the reversion." Woodfall, Landlord and Tenant,
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19th cd., p. 504. h. 4. Stately v. Allcock (1851), 16 Q.R. 030, 
117 K.R. 1024.

The den it*1 carries with it a grant by the landlord of the right 
of possession to the tenant during the tenu.

The right of distress is a right preserved to the landlord however 
and (pinlilies the tenant’s right of possession arising out of tin 
tenure, to the extent that may lie necessary for the landlord to 
levy upon the tenant’s goods and chattels to recover the rent. 
This is son ething of a different character from debts, accounts or 
moneys and in respect of contracts, etc., taken or held in respect 
of said debts, accounts, moneys or any jiart thereof.

It is argued however that the tenant attorned to the hank 
Iwause he n ado certain paynents and can not he allowed to 
deny the tenancy. It appears from the appeal l>ook, p. 6, that the 
tenant gave notes to the landlord for rent ivhich notes were 
indorsed to the hank liefore the assessn ent and yiaynents wen 
made thereon by the tenant to the hank. The notes given for 
rent being a lower form of security than the right of distress would 
not lie treated as pavn ent of the rent and would not prevent the 
landlord from distraining lx* fore he endorsed them to the hank. 
Eichholz v. Difrirx et al., itupra. Payments made upon the notes 
would not therefore amount to an attornn ent.

I am of the opinion that the conclusion of the trial Judge was 
correct in that the assignn ent did not include rents qua rents 
that is to say, an assignn ent of that material incident of rent 
whit h carries with it the right to distrain for rent in arrears.

I would, therefore, dismiss the a pyx* a I with costs.
Apjteal dismissed.

WILLIAMS r. TORONTO ft YORK RADIAL R. W. Co.
Ontario Supreme Court, Apfiellate Diviaion, Meredith, C.J.C.P., Britton, 

Hiddell and Middleton, JJ. April iH, 1919.

Street Railways (| III B—25)—Injury to pahhenuer aliuhtino—Term­
inal—Rush—Liability.

A street railway company is liable for an injury to a passenger whil< 
alighting from a street car at a terminal stop|àng place, occasioned b\ 
the on rush of passengers on both sides of the car, even though the termini i- 
or at opping place was on land of a municipal corporation.

Appeal by the defendant* from the judgment of Latcheord. 
J., in an action for damages for personal injury sustained by
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the plain till by reason, as she alleged, of the negligence of the 
defendants. Affirmed. 8. C.

The plaintiff, an elderly woman, when in the act of alighting WmïiÂiw
from a car of the defendants, upon which she was a passenger, ...

.... . , , . Tosontu
was jostled and thrown to the ground by passengers entering and Ynek
the car upon its arrival at the terminal stopping place of the i|,(\\n'r„ 
defendants' cars at Sunnyside, in the city of Toronto.

The jury found that the plaintiff's injury was caused by the 
negligence of the defendants; that that negligence consisted in 
"allowing passengers to enter at both doors;" and that the 

plaintiff was not guilty of contributory negligence; and they 
assessed her damages at $500, for which sum and costs judgment 
was directed to be entered in her favour.

D. L. McCarthy, K.C., for the appellants.
H. //. Dewart, K.C., for life plaintiff, respondent 
The judgment of the Court was delivered by 
Meredith, CJ.C.P.:—I am quite in accord with the 

learned trial Judge in all that was said by him, as to the c,cr 
law liearing upon this case, in the discussion which took place, 
at the trial of this action, after the case had gone to the jury, 
views of the law quite in accord with those expressed by Riddell,
J„ and expressed also in the cases referred to by him, in iiis compre­
hensive and lucid judgment written in the case of Hex wToronlo 
KM'. Co. (1911), 23 O.L.R. 186, a judgi lent which upon an apjieal 
to the l'irst Appellate Divisional Court here met with the entire 
approval of that Court: Rex v. Toronto R.W. Co. (1915), 25 
D.L.R. 586, 34 O.L.R. 589; and, though the case was overruled 
in the Privy Council, it was overruled ujxm a ground not in any 
sense involved in this case, and without anything being said in 
conflict with it in so far as it bears upon this case: Toronto R.
Co. V. The King, 38 D.L.R. 537, (1917] A.C. 630.

It should not have been necessary to say more than that in 
dismissing this appeal, but for the contentions made by Mr.
McCarthy, in which the rights of a street railway company were 
placed upon altogether too high a level and those of its passengers 
uj>on altogether too low an one, which contentions, it seems to me, 
should be met by expressed disapproval now, and for that purpose 
the circumstances of the case and the rights of the parties in them 
must be more fully stated.
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ONT- The plaintiff was a passenger upon a street-car of the defendants.
8. C. and under the contract between them they were l>ound to take 

tv illiams reasonable means and etc for her safety and comfort during the 
Toronto j°urnev’ w*>ich boarding the car and alighting from it at her 
AND York destination was each a part. That she had paid for in the price 
R*vt\Co. **** for her ticket.
Mwïdïth Hcr destination was at the terminal point of the defendants’ 
cj.cp.' passenger car service at Sunnyside, in Toronto; and there, when 

endeavouring to alight in a proper and the usual manner, she was 
crowded and jostled by persons from a crowd which was awaiting 
the car and anxious to board it for its return journey: the effect of 
the onrush of such persons was to dislodge her from her position 
on the stei-s of the car on her way out, and she then fell to the 
ground and was injured, liefore her journey ended and whilst her 
contract with the defendants was in full force and effect.

It was urged that, as the defendants have no stations such as 
greater railway companies have, their liabilities are leas; that 
the end of the journey of the car in this case was on the property 
of the Municipal Corporation of the City of Toronto, over which 
the defendants had no control ; and, therefore, arc not answerable 
in dan-ages in this case. But the question of title is not one in 
which passengers are concerned: under the contract for safe 
carriage, boarding and alighting were included in the journey. 
And wherever cars are stopped for boarding or alighting that is 
made a station for such purposes, so that if an unsafe place be 
chosen the company must be answerable for the consequences 
caused by negligence in stopping there. In this case the defendants 
had the owners’ leave to stop where they did, but were not under 
any compulsion or even agreement to do so: and that leave carried 
with it license to do all things that were necessary or proper to 
be done at this street-car terminus in receiving and discharging 
passengers—that w as the purpose of the leave and license.

And, if that were not so, the wrong was done on the car; and 
no kind of precaution or care was taken to prevent it. To sax 
that the defendants were powerless to prevent it, is to say that 
the jury’s findings are w rong, and to say that to which no one can 
give credence.

If the defendants had made an attempt of any kind to haxc 
prevented the inexcusable ,-ush upon their car, one ndght hear
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with more patience such excuse for misconduct which should not 
he tolerated smywhere. No attempt was made. There were 
two men—conductor and driver—in charge of the car, hut neither 
made any attempt to enable the passenger to alight in safety ; they 
seem to have vanished when their services were most needed; none 
of the witnesses were able to say where they were, and they were 
not called as witnesses for the defence at the trial; though the 
defendants were in great need of a satisfactory explanation of 
their absence, and the absence of any attempt to protect their 
passengers.

The jury thought that the simple, common method of receiving 
|>assengers at one door and discharging them at the other, w as the 
proper method, and that it would have saved the plaintiff from 
injury: and I have no doubt other simple methods also would 
liave been equally successful, such as one man at each door to 
see that there was safety in I warding and alighting: or, if it 
seemed necessary, the two men at the exit: lees than two men 
liave held a bridge. Indeed, however it is looked at, it was a case 
of gross neglect by the defendants of their duty towards their 
passengers, a neglect which w as the proximate cause of the plain­
tiff's injury; and a neglect which they made no attempt to excuse 
or explain in evidence at the trial.

The contention that the jury's answers are not sufficient to 
support the judgment is already answered. The jury gave only 
one instance of negligence, when they might have given more; but 
one is enough if reasonable men could so find, and who can reason­
ably say that reasonable men could not find, u|»n the evidence 
adduced, that, if the defendants had adopted the common, simple, 
and easy practice of receiving at the back door and discharging 
at the front, on this occasion, when there were many passengers, 
if not always, that would not have given the plaintiff opportunity 
for alighting in safety? It is enough if reasonable men could to 
find, even though we might not agree in that finding; but I desire 
to add that I quite agree with the jury in it and should have added 
to it.

We all think that this appeal should be dismissed.
Appeal dismissed with Costs.
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IMF. STEEL COMPANY OF CANADA, Ltd. v. DOMINION RADIATOR Co., Ltd
P. ( Judicial Committee of the Privy Council, The Lord Chancellor, Viscount Haidar»

Lord Huck master, Ijord Par motor, and Duff, J. July 8, 1919.

Contractu (< 11 I)—150)—Sale of Good#—Conditio vs—Time for 
delivf.rt—Breach—Répudiai’on—Right to rfjm ind.

A contract for the «ale of goods .contained the following condition*: 
"Default in payment of any delivery will entitle seller <o cancel contract 
If after entering into contract the purchaser fails to execute any of his 
obligations thereunder, the nellers have the right to terminate the con­
tract without prejudice to any claim for damages they may make.

“Seller gives the buyer the privilege of cancelling any one month’s 
delivery, if such delivery is delayed more than 30 days beyond the 
expiration of the month in question, provided buyer notifies seller within 
10 da|s after the expiration of the said thirty days' delay of their desire to

Held, that it was evident from these conditions that time was not of 
the essence of the contract and that no obligation was thrown upon tin 
purchaser to demand or insist upon delivery, a demand on the part of 
the vendor that the purchaser should take delivery under the terms of 
the contract wits a condition precedent to a claim on his part that the 
failure of the purchaser to take delivery had discharged him from hi' 
obligations under the contract.

Appeal by defendants from the Supreme Court of Ontario 
11918), 44 D.L.K. 72, in an action brought to recover damages 
for alleged breaches of contract for the sale and delivery by the 
apiH'llants of pig iron. Affirmed.

The judgn ent of the Board was delivered by 
The 1x>hd C ’hanckllok :—In this earn their Ixmlships find 

then selves in agreement w ith the view taken both by the trial Judge 
and by the Appellate Division. They 1m>1-1 the view that the ease 
is particularly clear, and under those circumstances adopt the 
course of stating shortly, and without consideration, the reasons 
which have led them to that conclusion.

This is an ap|>cal by the defendants in the action, from a 
judgment of the Ap]iellate Division, delivered on July 15, 1918. 
dismissing an np|>cal from a judgn ent of Middleton. J.. which 
was given on Oct. 20, 1917. The action was brought to recover 
damages for alleged breaches of two contracts for the sale of, and 
delivery by, the appellants to the resin indents of pig-iron; the 
first dated Dee. 23, 1915, for 1,000 tons, and the second dated 
Sept. 25. 1910. for 1,200 tons. Their Ixirdships did not invite 
Sir Erie Richards to discuss Uk* issims which arose or might liavr 
arisen under the second contract dated Sept. 25, 1910, I localise 

they hud formed a view adverse to his contention upon the first 
contract, and no issue arose or could arise upon the second contract 
unless the appellants succeeded in their contentions on the earlier

Statement.

Chaewllor
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contrait. The dispute as to the second contract arose in the 
following way. It was claimed by tlx* appellants that the first 
contract had automatically expired ; it was consequentially claimed 
by them that any deliveries made by them after the date on which, 
according to their contentions, the first contract had so expired 
were made under the second contract and at a different price. 
This contention was lepelled by the respondents, and thereupon 
the present litigation arose.

Their Lordships have formed the view that the ap]>cllantx 
arc wrong in the contention which they put forward in relation 
to the first contract and it is. therefore, unnecessary to consider 
any question in relation to the second contract. Their I»rdshi|>s 
have carefully considered the argument advanced by the appel­
lants. It is contained in a letter which will lie found on p. 130 
of the record.

The letter is dated Dee. 18, 1916, and is written by the appel­
lants to the resjHindents and it contains the following passage :—

Wc note what you say in reference to our invoices of the 1st and 5th 
December, and on investigation we find they are correct, as the contract 
they were applied against is the only pig iron contract we have with you 
at this date.

And these air the material words:
The contract you refer to was never in force, it having been automatically 

cancelled through your failure to recognise its condilions by exercising the 
privileges contained therein—to which you were entitled—prior to its expir­
ation date, vis., 30th June, 1916.

That letter cm-1 todies and clearly states the contention upon 
which the rp]x*llants to-day relied before their Ixmlshipe. In 
other words, it is claimed that the contract contained a definite 
date by which deliveries wen* to lx* completed ; that time was 
of the essence of the contract; that deliveries were not completed 
by that date and that, then-upon, the contract expired by effluxion 
of tine. It is by necessary implication claimed that it was the 
duty of the respondents to have asked for or obtained deliveries 
by that date; and tliat in their failuie to do so, the contract 
auton atieally can e to an end. In order to examine that con­
tention. it is necessary to consider the terms of the contract, 
which are to lx? found on p. 108 of the record. If the above* 
contentions are to succeed it must lx* established that, under those 
tern s. the respondent* were obliged, assuming any initiative 
which might prove necessary, to requin* and to obtain delivery.
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The contract has Im read. It contains in tenus no such provi­
sion. The actual language which is used in reference to the time 
of delivery is as follows:—

“Tine of delivery-between date of completion of current 
contract and June 30, 1916, in equal monthly instalments.”

The conditions contain a clause which may be read:—
Default in payment of any delivery will entitle aeller to cancel contract. 

If, after entering into a contract, the purchaser fails to execute any of his 
obligations thereunder, the sellers have the right to terminate the contract 
without prejudice to any claim for damages they may make.

A later paragraph of the conditions contains the following 
stipulation :—

Heller gives the buyer the privilege of cancelling any one month's deliver)-, 
if such delivery is delayed more than tiiirty days beyond tlie expiration of 
the month in question, provided buyer notifies seller within ten days after 
the expiration of the said thirty days' delay, of their desire to cancel.

It is evident from these conditions that tin e was not of the 
essence of this contract, and that it was not treated by the parties 
as lieing of tlie essence of the contract. It is not less clear that 
no obligation was thrown upon the purchaser to demand or insist 
upon delivery. Tlie terms of this contract in no way relieve a 
vendor who was, equally with the buyer, IkiuikI to give effect 
to its tern s, from the obligation of demanding, liefore seeking 
to avoid the contract, that the purchaser should take deliver) 
under its provisions. A demand on the part of the vendor that the 
purchaser should take such delivery was, in their Iordshijm 
opinion, a condition precedent to a claim on his part that the 
failure of the purchaser to take delivery had discharged him from 
his obligations under tlie contract.

It was stated by Sir Erie Richards that the case was con­
ducted in the Court below by the jiarties on the footing that the 
appellants were only bound to deliver as and when requested to 
do so by the respondents. The method in which the case was 
conducted in tlie Court lielow could hardly, unless formal admis­
sions were n ade, discharge their lordships from the duty of 
construing and reaching a conclusion upon the actual terms of the 
contract, hut it is a sufficient con ment ujsm this particular 
submission of the appellants that if it lx* tme that tlie case was 
conducted by the parties in the Court below on this footing, 
they must have I icon at one at least on this point, that the contract
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had not automatically come to a conclusion at the relevant date 
in June.

It remains only to make an oliservation on the suhn issions 
advanced on the subject of damages. On this part of the case 
it was contended by Hir Erie Richards that in the first place the 
relevant date at which damages were to lie measured was the date 
at which the last delivery ought, according to his contention, 
to have lieen made under the contract. That contention cannot 
le supported when once the view is taken, which theii I-ordships 
do take, that the contract was broken by the apjiellants and that, 
therefore, the relevant period for ascertaining the amount of the 
damages n ust be the date of the breach. But it is also said 
by the appellants in relation to at least one parc el that the ies|s ind­
ents aero supplied with a substituted commodity which if not 
identical in quality with what should have lieen supplied under 
the contract, w as nevertheless suitable for and did in fact subserve 
the purpose for which tlie contract steel wits required. It is 
contended that this parcel wits purchased at a smaller rate* and. 
therefore, that credit should have lieen given hi the appellunts 
for the difference in value. It is sufficient for their Dirdships 
to say upon that jsiint that the trial Judge, after hearing argu­
ment, formed a view upon the matter, that tin* view taken by 
the trial Judge was carefully considered by the Ap|>ellute Court, 
and that they too reached a conclusion hostile to the appellants.

It 1ms not been the practice of their I-ordshiiw in such cir­
cuit stances to disturb the conclusions reached in the ( ourts lie low, 
and their Ixirdshqw see no reason for adopting such a course in 
this case.

Vnder these circun stances and for these reasons tlieir lsird- 
sliips will humbly advise His Majesty that this appeal should be 
dismissed with costs. Apptnl tkwmùttii.

RBAMSBOTTOM p. TOWN OF HAILEYBURY.
Ontario Supreme Court, A />/*■//«/< I Hr ù ion, M,reditk, C.J.C.!*., Hr it ton, 

Riddell, and Latrhjord, JJ. A/iril, I, 1019.
Taxes (| III B—110)—“Land liable to assessment"—Buii.nixch

Error.
Building* un- “land liable in assessment" under nee. 2(h) of the Ontario 

Assessment Act (R.H.O. 1914, c. 19f>), apart from the land itself: a 
«■lerieal omission to separately value the buildings on the assessment roll 
may lie amended in the next assessment roll in a manner provided by see. 
•>4 of the Act.
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Appkal by the plaintiff from the judgment of n District 
Court Judge dismissing an action to obtain a declaration that 
certain taxes imposed for the year 1913 were not owing and were 
not the subject of a charge or lien upon the lot.

The judgment appealed from is as follows—
The plaintiff, administratrix of the estate of William A. 

Reamsbottom, claims a declaration that certain taxes for the year 
1913, in respect of lot 54, plan M. 54, Town of Haileybury, are not 
owing, chargeable, or payable, in respect of the said lot, and form 
no chaige and no lien thereon.

The said lot, together with the buildings thereon, was assessed 
to one Jones, from whom the said Reamsbottom purchased, for 
the years 1910,1911, and 1912. In the year 1913 the town assessor 
assessed the lot, but omitted through oversight to place in the 
assessment roll the amount at which he intended to assess the 
buildings thereon, which buildings had been assessed separately 
for the three previous years at $3,800. The omission came to the 
knowledge of the town clerk in preparing his collector's roll, and 
he entered therein, i.e., in his next roll, the value of the said build­
ings at $3,800. This assessment was brought to the knowledge of 
the then owner, and no petition or appeal was tendered to or 
received by the Court of Revision for the said town, relative 
thereto, at any time before or since the 1st July of the year follow­
ing. The Assessment Act, R.S.O. 1914, ch. 195, sec. 40, provides 
that the value of the land and buildings shall be ascertained separ­
ately, and shall be set down separately in the roll, and the assess­
ment shall be the sum of such values.

In this assessment the value of the buildings was not set down; 
and, although “land” includes buildings, the Act distinctly 
provides for a separate assessment of the buildings; and, this 
having clearly been unintentionally omitted, sec. 54* of the said Act

*64. If at any time it appears to the treasurer or other officer of the 
municipality that land liable to assessment has not been assessed for the 
current year or for either or both of the next two preceding years, he shall 
report the same to the clerk of the municipality, or if the omission to assess 
comes to the knowledge of the clerk of the municipality in any other way, lie 
shall enter such land on the next collector’s roll ... as well for the 
arrears of the preceding year or years, if any, as for the tax of the current year; 
and the valuation of the land shall be the average of the three previous years 
. . . and the owner of the land shall have the right to appeal, as provided
in section 112.

By sec. 8 of the Assessment Amendment Act, 1917, 7 Geo. V. ch. 45, the 
figures “112” in the last line of sec. 64 were struck out and the figures “118” 
substituted therefor.
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requires the san:e to be done. I find that the assessment was 
regularly and properly made, and that no petition was received 
by the Court of Revision within the time allowed by sec. 118 of 
the said Act.

The roll was passed by the Court and certified by the clerk as 
passed (sec. 70) ; but an omission to assess is not included within 
the meaning of the words “defect" and “error” used in sec. 70, 
so as to preclude or bind the municipality from assessing the said 
buildings.

The action will be dismissed with costa.
H. McKay, K.C., for the appellant.
J. M. Ferguson, for the defendants, respondents.
The judgment of the Court was delivered by
Meredith, C.J.C.P.:—We agree with the District Court Judge 

in considering that the facts of this case bring it within the pro­
visions of sec. 54 of the Assessment Act: and, if so, admittedly the 
action was rightly dismissed, as this appeal also should be.

The Act (sec. 22 (3)) requires that the assessor shall set down 
in one column of the assessn ent roll the actual value of the real 
property assessed, exclusive of the buildings thereon; in another 
column, the value of the buildings us determined under sec. 40; 
in another column, the total actual value of the land; and in 
another, the total amount of taxable land.

The provisions of the Act had been complied with for several 
years Irefore the year in question—1913: the buildings on the lot in 
question being assessed, and put down in the proper column, at 
$3,800, and the land at $400, and the total at $4,200; on which 
sum taxes had been paid without objection.

In the year 1913, through clerical error, or other obvious 
mistake, the value of the buildings—$3,800—was left out of the 
roll and out of the notice of assessment.

The mistake having been observed by the clerk of the muni- 
cipality, he made an entry in the next collector’s roll, in manner 
provided by sec. 54, and so, if that section is applicable, corrected 
the error.

Mr. McKay’s one contention is: that the omission of the value 
of the buildings was not such a mistake as may be cured by sec. 54, 
which covers only cases of “land liable to assessment,” which 
“has not been assessed." But, agreeing with the District Court
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Meredith,
CJ.C.P.
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OWT' Judge, we are of opinion that it does. It is obvious that the
8. C. buildings are “land liable to assessment,” apart from any special

Reams- provisions of the Act, as well as expressly under it: sec. 2 (A)*; and
bottom not only so, but land which must be separately valued ; and it would

Town of be quite too narrow a view of the section to confine its beneficial
operation to cases in which there has l>een a total omission to tax ; 
neither its words nor its purposes warrant that.Mefedith,

CJ.C.P. Appeal dismissed with costs.

AUGER ▼. BEAUDRY.IMP.
Judicial Committee of the Privy Council, The Lord Chancellor, Viscount Haldane, 

Lord Buckmaster, Lord Parmoor, and Duff, J. August 6, 1919.

Wills (§IV—200)—Intention of testator—Determination of.
The only safe method of determining what was the real intention of a 

testator is to give the fair and literal meaning to the actual language 
of the will.

Statement. Appeal from the Court of King's Bench (Queliec) (1918), 
48 D.L.R. 65, in an action to detem inc the true construction of 
it will. Their Ixmlships did not deliver final judgnent on the 
appeal in order that certain personal representatives might lie 
added ns necessary parties.

The judgment of the Board was delivered by 
BeckmMt* Lord Buckmaster:—The resolution of this dispute depends 

upon the true construction to be placed on the will of Jean Louis 
Beaudry, who died on June 25,1886. He left surviving 5 children, 
bom in lawful wedlock, 4 daughters, viz., Corinne Herminie, who 
married, and is known as Mrs. It. Roy, Léocadie Clorinthe (alias 
Clorinde) Beaudry, who married Joseph Cyrille Auger, Victorine 
Beaudry, who married Lionel Gardiner, Malvina Beaudry, who 
married Fxlmond Starnes, ami one son—Guillaume Napoléon 
I^éonidas Beaudry. Guillaume Napoléon died without issue in 
1887. Mrs. Auger died in 1894, leaving 10 children, and Mrs. 
< lardiner died in 1915 without issue.

The question that arises in this case is as to the disposition 
of the share which Mrs. Gardiner took, lx>th original and accrued, 
in the testator’s property.

The will in question was dated Dec. 29, 1881. It was divided 
into 18 articles or paragraphs. By arts. 4, 5, 6, and 7, the testator

•By sec. 2 (A), “land” includes, inter alia, “all buildings, or any part of 
any bunding . . . erected or placed upon . . . land.”
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made certain specific gifts in favour of all his 5 children, other 
than Mm. Starnes, whose interest in the estate was by art. 8 
defined and limited by the grant of an annuity, and whose name 
need not be considered further in connection with these proceedings. 
The other gifts were of specific properties, given in favour of his 
children and grandchildren. In each case the property was 
liequeathed in the sure tenrs, and taking the case of art. 4, which 
contained the gift to Mrs. Roy, they were as follows:—“Je donne 
et lègue à Dan e Corinne Hem inie Beaudry épouse de Rouer 
Roy, la jouissance et usufruit, sa vie durant”—and then follows a 
full description of the property and the clause concludes by 
providing that the legatee is to enjoy the property “à titre de 
constitut et précaire, sa vie durant, et pour, après son décès, 
appartenir la pleine propriété de ces terrains et dépendances aux 
enfants nés et à naître d’elle en légitime mariage; par souches.”

Art. 18 of the will was divided into clauses; by clause 9 the 
testator conferred a power of appointment on each child in favour 
of their issue, and by clause 6 he provided what should happen 
in the event of the death of any of these four children without 
leaving children or living descendants. Upon this clause the 
whole dispute really depends; it is in the following words:—

Qu'au cas de décés d’aucun des dits Corinne Herminie Beaudry, Guillaume 
Napoléon Léonidas Beaudry, Léocadie Clorinthe alias Clorinde Beaudry et 
Victorine Beaudry sans laisser d’enfants ou descendants vivants, sa part dans 
mes biens retourne aux survivants de mes quatre enfants, légitimes ci-dessus 
en dernier lieu nommés pour, par eux en jouir, à titre de constitut et précaire 
ou en jouissance, leur tie durant, et pour la propriété d’icelle part, appartenir à 
leurs enfants nés et à naître en légitime mariage et par souches.

In its general form the question that arises is whether this 
gift over, upon the death of any one of the named children without 
issue, is a gift which includes in its provisions the children of a 
child who at the date of such death were surviving, although their 
parent was dead. Associated with this, there were two subsidiary 
points, the one which drew a distinction between that part of 
Mrs. Gardiner’s estate which was due to her having shared with 
her sisters in the property left to her brother, and the other as 
to what was the true nature of Mrs. Roy’s interest in the accrued 
share, and whether, in the event of her dying without issue, she 
would have power to dispose of it by will.

flic case was originally heard before Monet, J., who declared

IMP.

P. C. 
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Beaudry.

Lord
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IMP. that Mrs. Roy was “unique propriétaire” of the whole of the shan
P. C. she took by reason of Mrs. Gardiner’s death without issue, and

Beaudky.

that this included a share both in Mrs. Gardiner's original estate 
and in the share she took on her brothers death. On appeal 
this judgn ent was modified. Mrs. Roy was, as to Mrs. Gardinei V

Lord ^ original share, declared entitled as
Unique propriétaire à titre de const it ut et précaire ou en jouissance sa 

vie durant à charge de sulwtitution en faveur de ses enfants en vertu de 1 
clause 6 de l’article 18 du dit testament.

And as to the property which Mrs. Gardiner had taken from 
Guillaume Napoléon it was declared to form part of Mrs. GardinerV 
estate.

From this judgn ent the upiudlants, the children of Mrs. 
Auger, have brought the present appeal. So far as it relates 
to the share taken by Mrs. Gardiner in the property given to 
Guillaun e Napoléon, it is impossible as this appeal is constituted 
to determine the matter, for the legal personal representatives of 
Mrs. Gardiner have not been made parties. Upon this, therefore 
their Lordships will pronounce no opinion, but to avoid the expense 
of further proceedings, and to safeguard the appellant’s rights of 
appeal, they will advise that this part of the appeal stand over in 
order that the apjxdlants may have time to de tern ine whether 
they think it desirable to add the neetMwary parties; if they >«• 
desire, and take the necessary steps within (> months, their lord­
ships will then further consider that ixiint which for the present 
will remain undecided. For the rest, the real question is as to the 
meaning of the substituted gift. There is no doubt much force in 
the appellants’ contention that no reason whatever can U» assigned 
for excluding from the benefit of the gift the children of a deceased 
child of the testator. The truth is that in the preparation of such 
gifts the draftsman is liable to fix his rr ind simply upon the death 
of the first of the children to die, in w hich case the gift over works 
without difficulty, and he does not concentrate his attention upon 
what will happen in the event of the death of a child without 
issue, who has been predeceased by another child leaving issue 
behind. The gift over, therefore, only too often does not carry 
out what if speculation were permitted, it would lie reasonably 
certain that the testator wished, and it is these considerations 
that have sometimes led the Tourte to attempt so to read the
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won1 r !ih to make the will conform to what it is confidently believed 
n ust have been the testator's intention. If the words an; so 
ambiguous as to leave room for such construction, or if there are 
other words to help the meaning, it is one which no doubt the 
Courts would readily adopt. But whatever wavering from tin» 
strict rule of construction n ay have taken place in the past, it 
is now recognised that the only safe method of determining what 
was the real intention of a testator is to give the fair and literal 
meaning to the actual language of the will. Human motives aie 
too uncertain to render it vise or safe to leave the firm guide of 
the words used for the uncertain direction of what it must lie 
assun ed that a reasonable man would mean.

Turning then to the words, we find that the clause provides 
for the death of any of the four children, each named in turn, 
without leaving children or living descendants, and in that case 
the share in the goods is given to the survivors of “de mes quatres 
enfants légitin es ci-dessus en dernier lieu nommés,” to “enjoy 
the vsufnict during their lives,” and for the property of that 
pail to belong to their children liorn, and to be bom by stocks. 
Now, the survivors of the four nan ed children can only be the 
survivors of the testator's own children, and it is only the property 
of that part which such survivors enjoy that is to belong to their 
children after their death. If, therefore, one of the children had 
died, leaving issue before a case occurred which brought the clause 
into operation, such child would not be one of the survivors to 
enjoy during life, and there would lie no part of the property 
which could belong to his or her children after death.

This is in their Lordships’ view, the plain and unmistakable 
n caning of the words, and it only remains to be considered whether 
there is an artificial rule of construction provided either by the 
French Code, or by similar cases in the Knglish Courts which 
would justify another view of their effect.

So far as the French Code is concerned the argument depends 
on art. 980, which is as follows:—

Dans la prohibition d'aligner, comme dans la substitution, et dans les 
donations et les legs en général, le terme enfants ou pelt is enfants, employé seul 
soit dans la disposition soit dans la condition, s’applique à tous les descendants 
avec ou sans gradualité suivant la nature de l’acte.

But in the present case there is a strong qualification of the 
26-48 D.L.H.
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word “enfant»,” nairely, the words which relate it in tern’s 
P. C. to the nan ed children, and ren en tering how carefully the children 

Anara and the grandchildren are separately dealt with, it is in their 
Ksaddkt I-orxtshipa’ opinion in-possible to say that the word is intended

---- to n ean the fan dies of the children when the gift that follows is
HmÊSiii». a gift for life, w holly inapplicable if the wold included descendants 

Certain English cases are then quoted for the purpose of 
supporting the view that under sin ilar words in an English will, 
the Courts would hold that a survivorship n ight take place by the 
survivorship of the fan ily, or as it is son etin es called, by stirpital 
survivorship. The case most nearly applicable is the case of 
Hawkins v. HamerUm (1848), 16 Fin ons Reports, page 416 
In that case the testator gave the residue of his estate in trust 
for his son and 3 daughters or such of them as should lie living 
at the death of bis wife equally during their lives and after their 
death equally iui ongst all their children, and he provided that in 
case any of his said sons and daughters should die without leaving 
issue that the share of him, her, or them so dying should be divided 
an ongst the survivor or survivors of his said children, and their 
issue iu the like equal parts, shares, and pro|x>rtions. The Judge 
said that it appeared plain that the testator by the words “survivor 
or survivors of try said children ” did not n ean such of his children 
as should survive his widow ; and he added “my opinion is that 
though he has used the words ‘survivor or survivors,' he n cant 
others or other, and as he has added the words ‘in like equal 
parts, shares, and pro|x>rtions,' I think he n éant the issue of 
deceased parents to take per stirpes."

It is in portant to observe the concluding words of this state­
ment, for in truth it is upon them that the decision rested, and it 
was because the testator had added the final phrase that the 
Judge was able to place the construction he did upon the earlier 
words. It is unnecessary to pursue the English authorities 
further upon this case, though reference may profitably lie made 
both to tile statements of lord Macnaghtcn in King v. Frust 
(1890), 15 App. Cas. 548, at p. 552, and to those of Coiens-Hardy, 
J., in Harrison v. Harrison, [1901] 2 Ch. 136, at pp. 141 and 143. 
The words which have enabled the Courts to give a benevolent 
construction to a gift over such as those used in Hawkins v 
Hamcrton, or in the case of Waite v. Littlevood (1872), L.H. 8 Ch.
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70, are not to In* found in the present case. The gift here is a 
distinct gift to the survivors, and it is the share that is taken by 
such survivor that after his or her death is to go to his or her 
children. A child who does not survive can take no share, and 
there is consequently nothing that his or her children can take 
when he or she is dead. Their Lordships note with satisfaction 
that this opinion is not only in agreen ont with the judgment 
from which this appeal is brought but also with the decision in 
a case of some resemblance to the present—Marie v. liourassa 
(1889), 18 R.L. 454. As to whether such share is taken so that 
on the failure of all Mrs. Roy’s descendants at her death she can 
dispose of it, is a question which does not now, and never may 
arise. Their Ixmlships do not think that the Court of Appeal 
decided that it should be now determined, nor do they regard 
their judgn ent as having that effect. In their opinion it is only 
necessary to say that Mrs. Hoy is entitled as life usufructuary to 
the original share which was enjoyed by Mrs. Gardiner, with 
substitution in favour of her children in accordance with cl. 6 of 
art. 18, and this is the actual judgment of the Court of King’s 
bench. They reserve the final advice that they are tendering to 
His Majesty upon this appeal until after the appellants have 
decided what steps, if any, they propose to take with regard to 
the question which is left open.

IMP

P.C

Beaudry

B km**

POHLMAN v. HERALD PRINTING Co. OF HAMILTON, Ltd. 0NT.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Britton, Q r 

Latehford and Middleton, JJ. March SI, 1919.

I.ibel and Slander ($ III A—95)—Newspaper—Sufficiency of notice 
—Misnomer—Specifying statements.

A mere misnomer of the defendant in a notice to a newspaper under 
the Ontario Libel and Slander Act (R.8.O. 1914, c. 71, s. 8), the notice 
describing the defendant as a “publishing” instead of a “printing” 
company, is not so misleading as to vitiate the notice; but where the 
notice merely sets out the date of the issue of the newspaper containing 
the alleged libel, indicating the article by quoting its heading, without 
“specifying the statements complained of, as required by the Act, 
it is insufficient and the action will be dismissed upon the defence of 
want of notice.

Appeal from the judgment of Falconbridge, C.J.K.B., (1918) statement 
15 O.W.N. 215, in an action for libel. The defendants were the 
publishera of 8 newspaper in the city of Hamilton. The same 
plaintiff brought actions also against the publishers of two other
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newspaper*, in the same city, for similar liliels. The three action» 
were tried together at Hamilton before Falconbridok, C.J.K.B. 
anil a jury. The jury found a verdict for the plaintiff for $100 
in each of the three actions.

The judgment appealed from in as followsP -Tlic onlx 
point not covered or cured by the verdict of the jury is the question 
of the notice given l>y the plaintiff to the Herald defendants 
That notice was given to the "Herald Publishing Company of 
Canada Limited,” whereas the corporate name is the “Herald 
Printing Company of Canada Limited." I hold this to be mere 
misnon er. which could not mislead, and not a notice given to the 
wrong iierson, as in Dingle v. World Newspaper Co. (1D18), 43 
D.L.R. 463, 43 O.L.R. 218, and Redmond v. Stacey (1918), 14 
O.W.N. 73.

But I do not give the plaintiff any leave to amend. And I 
give all the defendants leave to amend in terms of the notice of 
motion annexe! to the record in the case against the Herald 
defendants.

Judgment for the plaintiff in each case for $100 and costs on 
the Supreme Court scale.

J. A. Soule, lor the appellants.
T. N. Phelan, for the plaintiff, respondent.
The judgment of the Court was read by
Mehkdith, C.J.C.P.: —The single question involved in this 

appeal is, whether the defendants are entitled to have the plaintiff's 
judgn ent in this action, recovered at the trial and based upon 
the verdict of a jury, set aside, and the action now dismissed, under, 
and by reason of, the provisions of sec. 8 of the Libel and Slander 
Act, R.S.O. 1914, C. 71.

The words of that section, in so far as they affect the question, 
are : “No action for libel contained in a newspaper shall lie unless 
the plaintiff has , . . given to the defendant notice in 
writing, specifying the statement complained of . . .”

The plaintiff gave notice in writing in these words:—
“Hamilton, July 25, 1918.

“The Herald Publishing Company of Hamilton Limited, 13-1 à 
King Street West, Hamilton, Ont.

“Dear Sirs:—I beg to notify you that in your issue of the 
‘Hamilton Herald’ bearing date the 26th day of April, 1918, you 
published an article liearing the heading:
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“‘Arrested (or London
“‘F. T. Pallman Will Face Forgery Charge There’

"which article is largely untrue and libellous.
“You will accept this notice as the notice required to he given 

under section 8, suli-section 1, of the Liliel and Slander Act, being 
chapter 71, R.S.O. 1914.”

The publication referred to in the notice was:—
(Heading as in the notice.)
“In arresting F. T. Pallman, of Milwaukee, believed, according 

to Chief Whatley, to he a German sympathiser, Detectives 
Shirley and Smith made an inqiortunt capture here last night. 
Pallman, who was said to lie of Orman nationality, was taken 
hack to London this morning to face a charge of forgery, for 
which he is wanted by the police of tliat city. It is alleged by 
the local authorities that while in the Forest City Pallman wrote 
a letter, which, when opened by mistake by a mailing clerk in the 
employ of the company for which Pallman was working, was 
found to be strongly pro-Orman. He was promptly dismissed 
from the employ of that firm, and can e to this city, where he has 
lieen under police surveillance for some time as a suspect.”

It obviously contained several liliellous statements if all the 
statements were untrue ; but they were not ; and the plaintiff does 
not, nor did he ever, complain of those which one might consider, 
even in wartime, the graver statements, as far as the plaintiff’s 
character might lie affected by them.

All that he has complained of, and recovered judgment for 
are those which relate to his nationality and matters connected 
with it.

How then can it lie held that in his notice he “specified the 
ataten ent con plained of?” It is said that his notice may lie read 
as a con plaint of every statement contained in the whole of the 
paragraph published; but, apart from any other answer which 
n iglit lie made to that contention, the plaintiff's own words 
contained in the notice itself answer it: “which article is largely 
untrue and liliellous," not altogether so.

The law requires us to treat the enactment as a remedial one; 
and we must do so, whether or not it be called class legislation, 
or be said that it was passed at the instance and through the 
influence of newspaper owners and publishers; and it is to be
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olwerved that in other like legislation us to giving notice, powei 
to excuse want of notice ami to aid faulty notice ih sometimes 
given; none is given in tins enactment; it is peremptory : “ X' 
action . . . shall lie."

Therefore, if tlie case is within the provisions of sec. 8, there is 
no means, of wliieh I am aware, by wliich the faults of the notice 
can le cured or avoided; and tliis appeal should be allowed ano 
the action should he dismissed, liecause it is not a case for a new 
trial. Heasonahle men could not find that the notice spécifiée 
the statement complained of, even if the words could le considered 
capable of such a meaning.

It was at first contended by Mr. Phelan that sec. 15 of the 
Act deprived the defendant» of “the benefit of sec. 8."

The words of sec. 15 ate:—
“(1) No defendant shall le entitled to the lenefit of section- 

8 ami 14 of this Act unless the name of the proprietor ami publisher 
and address of publication are stated either at the head of tin 
editorials or on the front page of the newspaper. ,

“ (2) The production of a printed copy of a newspaper shall be 
primd facie evidence of the publication of the printed copy, and of 
the truth of the statements mentioned in sub-section 1."

But, upon the facts that the plaintiff’s statement of claim 
alleged that the defendants were the owners and publishers of the 
newspaper in question, and that therefore it was not necessary 
that the defendants should prove such ownership and publishing, 
being called to his attention, and having regard to the ruling of 
the Supreme Court of Canada in the case of Scoum v. Herald 
Publishing Co. (1918), 40 D.L.R. 373, 56 Can. S.C.R. 305, hr 
eventually abandoned that contention.*

The only statement, at the head of the editorials of the news­
paper in question, which could be treated as a compliance with 
the provisions of sec. 15 of the Act is: “Published every_werk 
day by the Herald Publishing Company.” jy « p »,

Off-hand I should have said: that is not a compliance with tlir 
provisions of the section; that there should be a statement that 
the company are the "proprietors and publishers," in the very 
words of the enactment, or else in words plainly having the same 
meaning as “proprietors” and as “publishers:" and that telling

•See also Dingle v. World Newspaper Co. of Toronto fl918), 451)1 11. 
226, 57 Can. S.C.R. 673.
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the names of the publishers only could not lie stating the names ^NT' 
of the proprietors also, it would rather be concealing t han stating 8. V 
their nan es. Fohlman

But no such notion can now be given effect to, except, if at all, nBJAUl 
by or on the other side of the Supreme Court of Canada. Printing

I would therefore allow this appeal, and direct that the action hamimo* 
be dismissed upon the defence of want of notice only. Ltd.

Appeal allowed. Mmditb,
_________________________________________ CJ.C.P

FLETCHER v. LYONS. ALTA
Alberta Supreme Court, Appellate Divixion, Harvey, C.J., Stuart and McCarthy, q , ■ 

JJ. October 4, 1919. '

Landlord and tenant (§ 111 E—118)—Agreement to crop land on 
shares—Tenancy created—Right to harvest crop.

An agreement to crop land on shares without anything being agreed 
between the parties as to when the tenancy shall cease entitles the 
tenant to only such use and occupation as is necessary to put in and 
harvest crop, the share of the crop is not an annual rent, which 
makes the tenancy one for a year.

Appeal by plaintiff from a Distnct Court Judge in an action Statement 
to recover possession of a farm owned by plaintiff and occupied 
by defendant. Reversed.

Frank Ford, K.C., for appellant.
.7.-4. Hose, for respondent.
The judgment of the Court was delivered by
Harvey, C.J.:—In 191V) the plaintiff employed the defendant Harvey.cj 

to go on the farm and do some breaking and some other work 
for which the plaintiff was to pay him. Some time in the 
winter they arrange that for the year 1917 the defendant should 
crop the land on ..res and again in the spring of 1918 it was 
arranged that he should crop it that year likewise on shares. In 
l>oth 1917 and 1918 there were summer frosts and though there 
was son e crop in 1917 there was no grain in 1918 and what crop 
there was was cut for green feed.

The plaintiff was trying to sell the farm and took different 
prospective purchasers to see it. He states also, and it is not 
denied, that the defendant at different times told him he had a 
buyer in view. In the summer of 1918 the plaintiff took one 
McLeod with his brother to see the land and a discussion was 
had with the defendant. Mcl^eod subsequently purchased and 
went to take possession which was refused. A notice4 datent
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August 24, demanding possession was served on the defendant 
which was disregarded and this action was begun on Feptember 
18. The trial did not take place till March 27, 1919, and the 
judgnent which was given on May 31, 1919, declared that de­
fendant was a tenant of the plaintiff and entitled to possession 
until April 1. It is adn itted that the plaintiff now' has possession 
but I gather from the evidence of the defendant that at the time 
of the trial he was still in possession.

There was n uch argunent as to whether the relationship 
between the parties was that of a tenancy at will or a tenancy for 
a year. The trial Judge held that it was a tenancy for a year 
which expired on April 1. He finds as the evidence seen s clearly 
to establish that no time was fixed but the defendant says that 
in the latter part of March he arranged with Fletcher for that 
year. He was asked “And how' long did you take if foi?” and 
he answered “One year.” And when asked “And when do you 
count your tine up?” he said “The tine is supposed to be up 
son ewhero atxnit the 15th of next month, that is w hen I went on 
to it first, but April 1 is, as a rule, when you go off.” Later he 
says that plaintiff said “You will have to take it this year anyway” 
and again “Well them was no agreement for the date to get out; 
I was to go on because I was on.” The trial Judge was of opinion 
that the sham of the crop was an annual rent and that that n ade 
the tenancy one for a year. I cannot sec any necessity for such 
a conclusion. It is clear that it was the cropping of the land that 
was in contemplation and in my opinion the defendant’s right of 
use and occupation was not one which could l)e detem ined at the 
will of the plaintiff, nor was it on the other hand one which gave 
tlie defendant the right to remain on for a full year. In my 
opinion he w as entitled to at least such occupation as was necessary 
to put in and harvest the crop for 1918 but I can sec no reason for 
making a year’s lease out of the occupation.

In defendant’s examination for discovery we find the follow­
ing:—

He wanted me to take the place; he said you can farm my place and 
yours too.

Q. And that is all that was said about it? A. No I told him 1 would 
take it.

Q. You told him you would take it? A. Yes.
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Q. What did you say you would do to it? A. I told him I would furnish 
seed and give him one-third.

Q. And what would you do? Just out the crop in and take it off and give 
liim one-third of the crop? A. Yes.

Q. He agreed to that? A. Yes.
Q. When were you to get off the place? A. Well now' there was nothing 

«aid about that, about when I should get off the place.
As I have already stated, there was no grain in 1918 by reason 

of frcst; consequently the harvesting operations would be com­
pleted early. Defendant says he stacked the crop for green 
feed. It does not appear when this was eon pletcd, but there 
appeals from the evidence to he little doubt that it was before 
the action was begun and if I air right in iry fomer conclusion 
the defendant would then have no greater right than that of a 
tenrnt at will even if he had that, having been already notifiée! 
to give up possession. The plaintiff would therefore lie entitled 
to a judge ent for possession as well as for dan ages.

There is another ground upon which the plaintiff night lie 
entitled to succeed. It is clear that in the discussion w ith McLeod 
in which the defendant took part it was assuned that if Mclood 
purchased he could have possession. The defendant was asked

Now assuming there was any kind of lease such as you claim why when 
Mrs. McLeod was there with Fletcher in July, 1918, after the frost, was this 
conversation permitted to go on in your presence without you notifying 
Mrs. McLeod that she could not have possession if the sale were made? 
and answered

Because it was none of my business.
Q. Oh, but it was your business? A. It wasn't ; it was none of my business.
As i gi inst the McLeods it n ight well be contended that the 

defendant wrs estopped from denying the plaintiff’s light to give 
them possession, and in view of the indefinite charac ter of the 
arrangenent with the plaintiff the estoppel night also work in 
the latter’s favour.

It was proved that the plaintiff was con polled to pay the 
McLeods $2C0 for feed as con pensation for the failure to give 
them possession. A claim is also n ade for expenses and loss of 
tin c and trouble in trying to obtain possession. I am not satisfied, 
however, with the evidence of that nor do I think the penalty 
of double annual value can be allowed.

The defendant counterclain ed for $772.47 for labour and 
material and the trial Judge gave him judgn ent for $592.75. 
I cannot make the total what he does from the evidence and

ALTA.

8. C

FLETCH Ml

Harvey. CJ
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accounts, and it docs appear that at least one item occurs twin 
in the accounts, once in its original place and once as an account 
rendered. However, it seen s to ire that all the evidence of tin 
particulars of the account should lie disregarded for it is perfectly 
clear that the plaintiff and defendant settled between them tin 
amount of the account before ac tion and there was no suggestion 
of there having been any n intake. A cheque for the amount wa> 
signed and could have been given to the defendant but he wa> 
asked to give an undertaking to give up possession as a condition 
of receiving it, which he declined to do.

In his exanination in chief the defendant, speaking alioui 
this account, says: “We agreed there that day I and Fletcher, 
and after explaining son e of the details he says: “then he agree* I 
to go up town and settle and we sent to Russell’s office and did it, 
and on being asked: “Do you remember the amount arrived at 
then?” he answered: “$469, close to there.”

The plaintiff denies the liability in his defence to the counter­
claim hut in his exan ination for discovery he says: “I accepted 
the amount at $4(i9; I wasn’t satisfied it was a right amount but 
I was satisfied to pay it.” The judgment for the defendant 
should be reduced to $469.

I would therefore allow the appeal with costs and direct that 
judgment lie entered for the plaintiff declaring him entitles 1 te 
judgment for possession with $200 damages and costs to be taxed in 
the scale of Column 2. There should be judgment for the de­
fendant on the counterclaim for $469 with costs on the sail < 
scale but as far as the trial is concerned limited to proving the 
account as settled: the one judgment to lie set-off against the 
other and execution permitted for the difference in favour of tin 
one entitled.

McCarthy, .1., lieing absent took no part in the judgment
Appeal allouai

ONT.

8. C.

SPROULE v. MURRAY.
Ontario Supreme Court, Appellate Division, Maclaren, Magee, Hodgins and 

Ferguson, JJ.A. March S8, 1919.
1. Executors and Administrators (§ IVC—100)—Legacies to—Den 

as to payment.
An executor, who has been given a legacy payable at the death of » 

person to whom the bulk of the estate was devised subject to the legacy 
owes no duty to those interested in the devisee’s estate to see that suffi­
cient assets were set apart to meet the legacy at the devisee’s death.
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2. Executors and Administrators (§ I VC 100)—Release ok legacy 
Consideration—Estoppel.

A release executed by an executor-legatee, to a devisee, for the purpose 
of enabling the latter to sell land upon which the legacy was a possible 
charge, though absolute in form, does not estop the executor from claiming 
the legacy or shewing the true state of affairs.

Hanks (§ IVA—45)—Joint accounts—Intention —Corroboration.
Money deposited by a testator in a joint account of himself and his 

niece, to be devoted to his support and that of his business establishment, 
including the support of the niece during his life, does not, in the absence 
of other corroborative evidence, shew an intention of establishing joint 
ownership of the funds, and they form part of the testator’s estate.

4. Executors and Administrators (§ I VC—100)—Accounting—Cheque 
—Corroboration—Evidence Act.

Where a cheque belonging to the estate was cashed by an executrix, 
but stated by her to have been paid over and accounted for, she cannot 
be required to again account for it in an administration of the estate 
under another will, and her testimony as to payment requires no corro­
boration under sec. 12 of the Evidence Act.

.>. Executors and Administrators (§ I VC—110)—Compensation to— 
Review.

The amount allowed by the Surrogate Court Judge to executors for their 
services cannot be questioned in an action for an account, nor otherwise 
than upon an appeal from the order of that Judge.

♦>. Costs (§ I—9)—Action against executor—Apportionment.
Where an action against an executor is not unreasonable, and the 

plaintiff failed in the main issues both in the action and on appeal, the 
costs will not be ap|iortioned, but each party will he made to bear his 
own costs both of the action ami appeal.

ONT.
8. C.

SPROULE

Muhrai

An appeal by the plaintiff, a legatee under the will of Samuel Statement 
McMillan, deceased, from the judgment of Meredith, C.J.C.P., 
at the trial, dismissing the action without costs, on payment of 
certain amounts omitted from the accounts as passed.

The following introductory statement of the facts is taken 
from the judgment of Hodoinb, J.A.:—

The action is one for an account, involving the dealings of the 
respondents as executors of the will of the late Edward McMillan, 
who died on the 15th August, 1914, and of the respondent Madill 
as executor of the will of the late Samuel McMillan, who died 
on the 13th October, 1915.

A legacy of $5,000 was given to the respondent Margaret 
Murray, by the will of Edward McMillan, payable at the death 
of Samuel McMillan, to whom the estate was devised, subject 
to the payment of that legacy and of two others, which have been 
paid in full. The respondent Margaret Murray was a niece of 
lioth the McMillans, their standby and housekeeper for many 
years, and held a power of attorney from both of them to do all 
their business, sign cheques and notes, etc., etc.
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Vnder the will of Samuel McMillan, the apjiellant and the 
respondent Murray took equal shares in the residue.

The $5,000 legacy not being payable until the death of Samuel 
McMillan, to whom the whole estate of Edward McMillan was 
devised, it was paid out of the assets of Samuel’s estate by the 
respondent Madill.

J. E. Anderson and A. M. Fulton, for the appellant.
J. M. Ferguson and M. H. Roach, for the defendants 
The judgment of the Court was read by 
Hodoins, J. A. (after setting out the facts as above):—Mr. 

Anderson argued with pertinacity and zeal for a proposition 
which I think is radically unsound. It was that, as the respondent 
Murray was an executrix under Edward McMillan's will and also 
a legatee, it was her duty to have seen that sufficient assets out 
of that estate were set apart by Samuel McMillan to meet the 
legacy at his death, in which case the Samuel McMillan estate 
would not have been called upon to pay it, so leaving a larger 
amount as the appellant’s share. This duty, he argued was 
one owed not to herself, but to those who would become in­
terested in Samuel McMillan's estate when he died, and that 
consequently they were entitled by reason of her neglect, to 
treat the legacy as having been paid, and to have an accounting 
on that basis. This would result in a division of San ucl 
McMillan's estate ignoring the true facts, and, if carr ed to its 
logical conclus on, would deprive the respondent Murray of her 
legacy if she had not insisted on Samuel McMillan setting it apart 
for her. I do not recognise any such duty in a legatee, who is 
also executrix, to insist on the earmarking of securities to n cct 
a legacy, if the legatee does not desire so to do. It is her right, 
i in doubt as to the outcome of the estate in the hands of the 
devisee, to require her legacy to be secured in some fashion, but 
that is a jiersonal right, not a duty which can possibly be owed 
to those who may liecome interested in the devisee's ow n estate. 
They are volunteers and can only take what is left aftc the 
payment of debts; and, if the devisee of the estate has failed to 
retain, as he should, the amount payable to the legatee, his estate 
is chargeable with it as a debt arising from hie neglect to provide
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for payment. But it appears to lie the fact that, when Edward 
McMillan died, he left assets of $5,519.01 so that this interesting 
question does not actually arise, and 1 only deal with t because 
it was so strongly pressed. Having received these assets, which 
were sufficient to pay the respondent Murray, the executor of 
Samuel McMillan was entitled and liound to discharge the legacy, 
and it is immaterial that Samuel McMillan's own estate, and 
what he got from Edward McMillan, became mingled, and that 
pavn ent was in fact made from the combined assets.

Two other principal matters were argued, as well as some 
smaller questions relating to individual assets.

Those two were, first, the effect o a release under seal of her 
15,(XX) legacy given by the respondent Murray, and, second, her 
right to appropriate the residue of an account opened in the 
Standard Hank by Samuel McMillan in his lifetime in his own 
name and that of the respondent Murray.

The apjH'llant contends that the passing of accounts of both 
estates by the Surrogate Court of the County of Ontario, and the 
orders made thereon, arc not binding on her, because it is not 
conc'us velv demonstrated by the rcs|x>ndents that not ce of the 
appointments under which they proceeded was served u|>on her. 
It is, however, unnecessary to decide that point, because the 
course taken at the trial and 1 >efore this Court involved the con­
sideration of every possible item as to which any objection could 
exist.

It appears that, after Edward McMillan's death, Samuel 
McMillan decided to sell the farm in which he had been interested 
as part owner—an interest increased by the share therein of 
Edward McMillan which came to him under his brother’s will. 
He agree d to sell it, and it was necessary to get a release of the 
legacies which under Edward McMillan’s will were a possible 
charge upon the real estate. He asked the respondent Murray, 
and she consented, to release her legacy so that the sale could go 
thiough. The release is absolute in terms, but the facts in evi­
dence shew that no payment had been made. I think the re pond­
ent Murray is entitled to shew the true state of affairs, and to 
claim her legacy notwithstanding the wide terms of the document 
she s gned. No one now setting it up had at its date any vested 
interest in Samuel McMillan’s estate. He himself was a party

ONT.
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to its procurement for a limited purpo e; aud. lin ens those non 
claiming the right to take advantage of it were themselves misled 
or had (hanged their position, they are in no sense entitled to 
claim an estoppel against her: Carjienler v. Huiler, (1811), 8 M 
A W. 209. 213.

A further contention is made that payments actually made to 
the respondent Murray were so made in payment or part payment 
of the legacy in question, or that it should be held that what » 
given or transferred to her by Samuel McMillan should lie so 
dealt w th, and that it should lie determined that the legacy ha- 
been at all events partly satisfied.

This is largely based upon the purchase by Samuel McMillan 
of a house in Beaverton in the name of the respondent Murray 
and the payment of 81,800 therefor.

So far as it is a matter of evidence, there is nothing to supiiort 
the argument that this was or was intended to be a payment 
instead of a gift.

The relation ( between the niece and her old uncles had been 
very close since her infancy, and the only ones who testify make 
it clear that Samuel McMillan intended to make the purchase 
for her, and to live with her and under her care in the house he 
purchased, until he died. I do not think that it would be competent 
for the Surrogate Court to entertain the question as to the owner­
ship of the house when taking the accounts of the estate, or 
whether it was obtained by undue influence, nor can we do so in 
appeal; but there is no objection, 1 think, to either Court deter­
mining whether the conveyance of the property should lie treated 
as a payment and so a discharge to the executor as to the legacy 
pro tanto. Proof that it was so intended is a burden that lies on 
those asserting that fact, and here there is none. If it were 
necessary to corroborate the statement of the respondent Murray 
as to the gift, under the statute, I think the clear evidence of 
Roach, the solicitor acting then for the vendor, and the circum­
stances of the parties previous to and at the time, establish in 
material particulars what the respondent Murray deposes to.

The joint account presents more difficulty. At the trial the 
evidence given by the respondent Murray was as follows:—

“ Q. Your uncle Samuel opened a joint account in the Standard 
Bank? A. Yes, on the 25th of March, 1915.

"Q. Didyouknowanythingaboutthatbefore? A. Yes,I did.
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“Q. Tell us what took place? A. He conie Koine and told <>,IT
me alwut it; he said, ‘There is money in the bank so you can pay 8. ('
up everything after 1 am gone’—funeral expenses—and then he Spaoou»
says, ‘You will have monev to keep vou until such time as the „ •-

... , , Muubayestate is settled; that may be a year or two. -----
“Q. What was in the account, do you remember? A. There Hod*i,,',‘ 

was eighteen hundred and something.
“Q. That is what was put in when the account was opened?

A. Yes.
“Q. And money was drawn out of that from time to time?

A. Yes.
“Q. W’as there a bank-l>ook? A. Yes.
“Q. Who had the bank-book? A. I had it.
“Q. Did you draw cheques on the account? A. Yes, 1 went 

and got the money as it was needed. We boarded a man from 
the plant, and his wife and child, for six months, and got nothing 
for it-----

“Q. Never mind that. The account was disapi>earing?
A. Yes.

"Mr. Ferguson: Then the joint account was used for the 
running expenses of the house? A. Yes.

“Q. And the balance in the account at his death you took?
A. Yes.

“His Lordship: How much was it?
“Mr. Ferguson: $1,072.90, my Lord."
Of her examination for discovery, the following questions 

and answers were put in:—
"83. Q. W’hat became of the $2,000 that was paid later on?

A. After payment of the balance of the house he put that in the 
joint account in the bank.

“84. Q. With you? A. With he and I.
“85. Q. That was the beginning of the joint account? A.

Yes.
“86. Q. In March before he died? A. Yes.
“87. Q. And that was the beginning of the first joint account?

A. Yes.”
“96. Q. Sam McMillan was illiterate, unable to read or 

write? A. He could read print, but not writing.
“97. Q. You had power of attorney from him to transact 

ids banking business? A. Yes, in 1904.
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“98. Q. He could not do banking business bin-self? A. He 
got very feeble and did not want to be bothered with it.

“99. Q. And the reason why this joint account was taken 
out was so that you could go ahead and transact the business ' 
A. He told me and it was always a rule that he wanted to pay for 
everything right away, and after he made that he came home and 
said that I could always go ahead and do the same and that them 
was money left in the bank for me to do that and there is monex 
in the bank for you to live on.

“ 100. Q. You weren’t there when he took out the joint 
account? A. No, I was not.

“ 101. Q. But you signed the slip eventually? A. Yes.
“ 102. Q. How long after making the joint account? A. I du 

not remember.”
“168. Q. Now in the disbursements in connection with the 

Sam McMillan estate there is an item of $85 paid to Dr. McDer­
mott : what do you know aliout that? A. I paid that.

“ 169. Q. Where did you get the money from? Out of the 
joint account? A. Yes. There was a custom in that house to pax 
everything in spot cash, and he gave me those instructions when 
he passed away that he left this money in the bank for me and 
to pay everything.

“ 170. Q. Did you pay it in one cheque? A. On the 23ni 
October.

“171. Q. And how about Dr. Smith’s account of $29.50' 
A. I paid that.

"172. Q. The undertaker’s of $143.75, how was that paid’ 
A. Joint account, just the same.

“ 173. Q. Then the Frank Lapp of $9, that was paid out of 
the joint account? A. Yes.”

The respondent Mailill, on his examination for discover), 
refers to the joint account thus:—

“349. Q. Did he have any money in the bank himself when 
he died? A. No.

“350. Q. Neither joint account or otherwise? A. There 
was a joint account.

“351. Q. In whose name? A. Sam McMillan and Margaret 
Murray.

“ 352. Q. Is that accounted for in the estate in anyway? A. No.
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“353. Q. Why? A. Because it was for the survivor.
“354. Q. Wouldn’t that be an asset of the Sam McMillan 

estate? A. No, it was transferred to the Margaret Murray 
estate. The bank transferred it. We did it for Miss Murray.”

The money was Samuel McMillan’s and the joint account 
evidently his own idea. Previously to the opening of the joint 
account, the respondent Murray had a power of attorney and used 
to draw on her uncle's account in the bank as occasion required. 
There was, no doubt, some reason in his mind for making the 
change. The direction given by him is stated differently in the 
extracts I have quoted. But substantially the expressed wish 
and the power given to her were that she should pay the running 
household and ordinary outgoings, his funeral expenses, and use it 
for her support after his death, while it lasted. The bank-book is 
produced and discloses nothing as to the depositors or the terms 
on which the money was left with the bank, except that the 
regulations printed in the lx>ok are so drawn as to deal with a 
single depositor. Although the banker, the respondent Madill, 
was called, no inquiry was made as to the terms of deposit.

I think the fair conclusion from what appears is that Samuel 
McMillan intended to have the money devoted to his own support 
and that of his establishment, including the respondent Murray, 
during his life—and that when he died, and then only, the money 
was to become the respondent's. I cannot find t hat the respondent 
Murray was to become jointly interested in the money in such a 
way as to give her the absolute right to dispose of it, irrespective 
of the instructions or directions given by Samuel McMillan. The 
absence of this element seems to me to involve the retention by 
him of the real ownership of the money while he lived. It was 
to l)e his, but she was free to spend it for certain purposes, which 
extended even after his death. She was to pay his funeral expenses, 
and then to have it for her support.

This absence of joint ownership, as I see it, distinguishes this 
case from WTeese v. Weese (1916), 37 O.L.R. 649. The circum­
stances indicating the difference between joint interest and “a 
mere arrangement for convenience,” leaving the ownership in the 
depositor whose money it was, may be seen in Marshal v. CrutweU, 
(1875), L.R. 20 Eq. 328, and in Everly v. Dunklin, (1912). 8 
D.L.R. 839, 27 O.L.R. 414.

27 -48 D.L.K.
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In Hill v. ffitl (1904), 8 O.L.R. 710, there wasn deposit receipt 
shewing that the money was to lie payable to father and son “or 
the survivor," but the understanding lietween the parties vas 
that the money should remain subject to the father’s control 
and disposition and that whatever should be left at his death 
should then belong to the son. The money was held to lrelong 
to the father's estate, and the circumstances we e regarded as 
pointing to an ineffectual attempt to make a testamentary gift.

I cannot distinguish this from the present case. It is clear 
from the evidence of the respondent Murray that “it was always 
a rule that he wanted to pay for everything right away, and after 
he made that he . . . said I could always go ahead anil do 
the same and that there was money left in the bank for me to do 
that." It may reasonably be assumed that, had the respondent 
Murray neglected to pay the household and other expenses 
promptly, her uncle would have at once asserted his right anil 
ownership.

Mr. Justice Maclennan, in Daly v. Brown (1907), 39 Can. 
S.C.li. 122, at pp. 148, 149, makes some remarks which are 
rather in point here:—

“In a case of joint tenancy neither party is exclusive owner 
of the whole. Neither can appropriate the whole to himself. 
Here, however, the father did not lose his right to take the whole, 
by authorising his daughter also to draw. He could still draw 
the whole whenever he pleased, up to the day of his death, and, if 
he did. it would all be his own money. Could his daughter have 
done that? 1 do not think so. She could as against the bank 
have drawn it all, and a payment to her would have discharged 
the bank; but the money would still have been the father's money 
in her hands. She would have been accountable to him for it all."

In Schwent v. Roetler (1910), 21 O.L.R. 112, Mr. Justice 
Riddell reviews the English and Canadian cases and points to 
exclusive control for the life of the deceased as making a distinct ion 
to be borne in mind in considering the decisions.

A Divisional Court, in which the trial Judge here presided. 
Southby v. Southby (1917), 38 D.L.R. 700, 40O.L.R. 429, decided 
the case against the survivor wholly upon the ground that, not­
withstanding the tenus of the direction to the bank, the deposit 
was simply a mode of conveniently managing the husband’s affairs.

See also Smith v. Cornell (1918), 43 O.L.R. 123
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In the case in hand, but for the evidence of the respondent 
Madill, there is no corrol>oration of the statements of Miss Murray, 
if these are to be taken as establishing a joint tenancy in the 
deposit. That this is necessary is stated in Schwent v Roetter 
(ante). Madill, however, only corroborates the fact that there 
was a joint account and that, in his view, it was to be for the 
survivor. But he does not say why he so thought or so treated 
the account, nor what kind of a joint account it was. His evidence 
is not sufficient to corroborate the exact terms which Miss Murray 
deposes to and on which the case must necessarily l>e decided. 
In my view, the residue of the account belonged to Samuel 
McMillan’s estate.

Dealing now with the smaller items: The first is $30, based 
on a cheque payable to the Edward McMillan estate and endorsed 
and cashed by the resjfondent Murray. She deposes that she 
paid the proceeds over to Samuel McMillan, but it is objected 
that her statement needs corroboration, and Thompson v. Coulter, 
34 Can. S.C.R. 261, is relied on. But this is an accounting I >y an 
executrix and in a matter arising after Edward McMillan’s death, 
so that the statute does not apply. If the respondent Murray’s 
statement is believed, and no one denies it, then she, as executrix 
of Edward McMillan, is discharged of liability for this item, and 
no question as to it can arise, because it was Samuel's property 
under Edward McMillan’s will, and the executrix, having proved 
a proper disposition of it unde that will, cannot be asked to 
account for it again as part of Samuel’s estate: McClenaghan v. 
Perkins (1902), 5 O.L.R. 129.

(2) One half of the balance on the sale of the farm assets is 
claimed as belonging to Edward McMillan. If this item is open 
to the api>ellant, it seems to be satisfactorily disused of. Samuel 
McMillan, the residuary legatee of Edward, his brother, conducted 
the sale and paid the whole proceeds into his own account. The 
respondent Murray never got them or any part of them. I do 
not regard the entries in the auctioneer's l>ook as sufficient proof, 
unless amplified by some evidence verifying and explaining them, to 
charge any one with responsibility for more than is sworn to be the 
real amount in which Edward’s estate and Samuel McMillan were 
interested. The notes were all accounted for as they were paid 
except the McLennan note, the proceeds of which came in after
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the accounts were passed, and one half of which was paid to the 
appellant. There is nothing to support the suggestion that more 
was received than has been accounted for. Samuel McMillan 
was callable of dealing with his own interests at the sale, and what 
he got in cash during his life and the notes found after his death 
in the bank are the limit of accountability on the evidence given 
at the trial.

(3) Two items of bank interest, $22.10. Mr. Roach, solicitor 
for the respondents, says that these two items are included in the 
balance of $299.99, which was turned over from the Edward 
McMillan estate to the Samuel McMillan estate, and are accounted 
for in that estate. There is nothing to cast any doubt on this 
statement, and it must l>e accepted.

(4) Commission has been allowed by the Surrogate Court 
Judge at $420, and of this $220 is objected to. In my judgment, 
this is not a matter that can lie gone into here. The parties, if 
notified of the passing of the accounts, should have appealed 
against the allowance, and, if not notified, should have, when they 
learned the amount, applied to that Court for leave to reopen the 
matter or to appeal. The allowance for care, pains, and trouble 
is a i>ersonal one given by statute to the trustee or executor and 
is no part of his account as such. It is only when an executor is 
asked to account in the Supreme Court that the question of notice 
of the passing of the accounts in the Surrogate Court becomes 
important (Surrogate Courts Act, R.S.O. 1914, ch. 62, sec. 71*),

*71.—.(1) Where an executor . . . has filed in the proper Surrogate 
Court an account of liis dealings with the estate, and the Judge has approved 
thereof, in whole or in part, if he is subsequently required to pass his accounts 
in the Supreme Court, such approval, except so far as mistake or fraud is 
shewn, shall be binding upon any person who was notified of the proceedings 
taken before the Surrogate Judge, or who was present or represented thereat, 
and upon every one claiming under any such person.

(3) The Judge, on passing the accounts of an executor . . . shall 
have jurisdiction to enter into and make full inouiry and accounting of and 
concerning the whole property which the deceased was possessed of or entitled 
to, and the administration and disbursement thereof, in as full anil ample a 
manner as may be done in the Master's office under an administration order, 
and, for such purpose, may take evidence and decide all disputed matters 
arising in such accounting subject to an appeal under section 34.

(4) The persons interested in the taking of such accounts or the making 
of such inquiries shall, if resident within Ontario, be entitled to not less than 
seven days’ notice thereof, and, if resident out of Ontario, shall be entitled 
to such notice as the Judge shall direct.
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or when the Surrogate Court is dealing with the compensation 
or on appeal therefrom. It cannot lie tliat, if the Surrogate 
Court Judge lias allowed compensation, an action for an account 
can lie luought in the Supreme Court to review that decision. 
And, if such an action would not lie u|Kin that one cause of action, 
then it is not competent to attack the amount even when an action 
for a general accounting might lie brought. 1 therefore decline 
to go into the matter, but 1 am glad to think that, with the detailed 
know ledge which 1 have acquired in dealing w th this appeal, 
no great injustice has been done n the amount allowed, even 
though the cliief assets consisted of mortgages which were assigned 
to the lieneliciaries. But, w hether that is so or not, and it is not 
the test to lie applied in this case, I do not think the amount can 
lie questioned save by wav of apjical as provided by virtue of the 
combined effect of the Trustee Act, R.S.O. 1914, ch. 121, sec. 67, 
sub-sec. 3. and the Surrogate Court* Act. R.SO. 1914, eh. 62, 
sec. 34.*

(5) *67 in Samuel McMillan's bank-account which the 
res|iondent Murray, in her examination for discovery, says has 
not lieen accounted for. The evidence does not disclose whether 
this is really included in the accounts, but the Registrar of this 
Court may, on settling the judgment, inquire into it and direct 
payment if the appellant is really entitled to a share of it.

(6) Interest on the amounts withheld until shortly liefore the 
trial. These are *100 (interest on Ritchie mortgage), *02.50 
(McLennan note), and jierhaps some other small items. The 
Kcgistrar may allow interest on them from the date of the writ.

(7) Succession duties to the amount of *328.61 were paid. 
The debt of *5,000 was not deducted, and so the amount paid the 
(iovernment was too large. The executor is trying to get some­
thing back and if he does will account for it. lie is willing to

ONT.

N. C.

Flodgias, J.A.

•Section 67, sub-sec. 3, of the Trustee Act is ns follows:—
(3) The Judge of a Surrogate Court, in passing the accounts of a trustee 

under a will . . . may from time to time allow to him a fair and reason­
able allowance for his care, pains and trouble, and his time expended in or 
about the estate.

Section 34 of the Surrogate Courts Act is in part as follows:—
34.—(1) Any person who deems himself aggrieved by an order, deter­

mination or judgment of a Surrogate Court, in any matter or cause, may 
appeal therefrom to a Divisional Court.

(5) An appeal shall also lie from any order, decision or determination 
of the Judge of a Surrogate Court, on the taking of accounts . . .
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apportion this between the beneficiaries, and the Registrar may 
deal with this as well.

(8) Costs. C ounsel for the appellant argues that the action 
was necessary and that she should get her costs. It must be 
admitted that the estates of the two brothers were mixed together, 
and Mr. Madill, executor of each, says that the accounts were not 
properly kept, but that no one was the loser, as the estates were 
properly administered. It is unfortunate that Mr. Stewart, the 
former solicitor of the appellant, died some time ago It appeared 
from Mr. Roach’s letter of the 13th June, 1910, that Mr. Stewart 
had personally gone over the affaire of both estates and was 
completely satisfied. Things dragged on however. Mr. Donelly 
went overseas, and it was not until about a week before the trial 
that a final offer was made to pay the appellant's share of the 
McLennan note, $02.50; one half of the Ritchie interest, $50; 
one half of the deposit paid on the Beaverton house purchase, 
$25; to apportion the succession duties between the beneficiaries; 
to pay the share of the appellant of the bank interest and the costa 
of the action on the County Court scale. This was refused, and 
the trial proceeded. I think up to that time the action was not 
an unreasonable proceeding in the interest of all parties; but, after 
that offer, the appellant should, I think, be confined to what may 
result from the determination of her legal rights.

1 have, as already stated, not considered the question 
whether the appellant is or is not bound by the accounts passed 
by the Surrogate Court. It is contended that she had no notice 
of them; but. owing to the course the case has taken, it makes 
little matter, for everything objected to has been gone into and is 
dealt with herein, and no case has been made out for a general 
retaking of the accounts. But there is no evidence before this 
Court that the appellant was not notified. The onus was upon lier, 
in view of the orders of the Surrogate Court Judge, having regard 
to the provisions of the Surrogate Courts Act, sec. 71. 
It is not to be assumed, without clear evidence, that the Surrogate 
Court Judge disregarded the provisions of sub-sec. 4 of sec. 71.

The proper result of what has been said is that the judgment 
at the trial should l>e varied, and a judgment directed to he 
entered referring to the Registrar of this Court the items specially 
mentioned as proper to be dealt with by him, and directing pay-
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ment of them, as well as of the other sums, if any, referred to in 
the letter of Mr. Roach dated the 21st November, 1918, and one 
half of the amount properly payable to the appellant as her share 
of the moneys in the joint account at the time of the death of 
Samuel McMillan, less payments properly made thereout, which 
amount can be ascertained by the Registrar, with interest on them 
from the date of the writ.

As to costs: the action was not an unreasonable one, but, in 
view of the small success it achieved, and the failure of the appel­
lant u]>on her main contentions both in the action and on appeal. 
I think that, instead of our endeavouring to apportion the costs, 
each party may well bear his or her own costs both of the action 
and appeal. Judgment below varied.

IWANCHUK v. IWANCHUK.
Alberta Supreme Court, Appellate Dieisiou, Harm/, C.J., Stuart ami Simmons, M.TA.

JJ. October .1. 1919. ------
Evidence (§ 11 E—191)—'Transfer of land—Father and son Father ' " (

UNAllLE TO SPEAK EnuLISII—FIDUCIARY RELATION OF SON Ai floN 
TO SET ASIDE TRANSFER—BURDEN OF PROOF.

Where a father can neither read nor write English and the son avis 
as interpreter in giving ins! ructions to a solicitor for preparing :t licnsl'cr. 
without pecuniary consideration, from the father to the son, the only 
means the father had of knowing what he is signing being to depend on 
the honesty and good faith of the son, the son occupies a fiduciary posh ion 
of a very high character, and in an action brought by the father to set 
aside the transfer the burden of proof rests on the son to prove that 
the father knew quite well the nature and effect, of the instrument he 
was signing.

Appeal by plaintiff from the trial judgment in an action to set Statement, 
aside a transfer of land. New t rial ordered.

Frank Ford, K.C., ami ./. A. McCajJnj, for appellant; J. C.
Macdonald, for respondent.

The judgment of the Court was delivered by
Stuart, .1.: —The plaintiff and defendant are father and son stuart, j. 

respectively. At the time of the trial in February last the defend­
ant was 33 years of age. In 1903 he was therefore about seventeen.
In that year the father agreed to purchase a quarter section of 
land from the Canadian Pacific Railway Co. under an instalment 
plan. In 1900 before he had obtained title or paid up in full 
he executed a transfer of an undivided one-half interest in this 
land to the defendant. In 1912 the son tiled a caveat against the 
land to protect his interest. In 1914 the plaintiff obtained his
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of 1900 and obtained a certificate of title for an undivided one-half 
interest. In May, 1918, the plaintiff filed a caveat against this 
interest claiming that the transfer of 1900 had been secured by
fraud and in July, 1918, the plaintiff brought the present action 
whereby he seeks to set aside that transfer.

The defendant in addition to defending brought a counter­
claim for partition and for an accounting as to the profits of the 
land.

The trial Judge dismissed the plaintiff’s action with costs and 
also the defendant’s claim for an accounting but granted the 
prayer of the counterclaim for a partition.

From this judgment, the plaintiff appeals, and there is no 
cross-appeal.

After hearing the evidence adduced on Itehalf of the plaintiff 
which consisted, in addition to the formal evidence of the registrar, 
of the testimony of the plaintiff, his wife and his two younger sons 
and then the examination and a portion of the cross-examination 
of the defendant, the trial Judge intervened with questions as to 
the best way to make a partition of the quarter section and then 
the following conversation occurred :

The Court (addressing defendant’s counsel) : Do you propose to call am 
more evidence?

Mr. Macdonald : I have the brother Stephen here.
The Court : I do not want to hear it.
Mr. Macdonald: The only other evidence is the mother-in-law and the 

only other indcjiendent witness I want is Short.
The Court : There is no object in having any more lying, there has been 

enough and the trouble is I cannot tell who is doing it. Do you wish to recall 
any rebuttal Mr. McCaffry?

Mr. McCaffry: Only in regard to the counterclaim.
The Court : The only part of the counterclaim I am considering is the 

division, the partition which results necessarily from the dismissal of the 
action. Here 1 am with the story of the plaintiff on the one hand, the other 
witnesses do not strengthen his case, the boy Nikoli rather strengthens tla- 
ease of the defendant; Peter's evidence and his manner of giving it convince 
me that he had altogether too much feeling in the matter and his evidence is 
largely what he has been told.

Mr. McCaffry: There was one witness 1 thought would have impressed 
your Lordship, the one your Lordship examined. That boy told his story

The Court: 1 know, but his story is in favour of the defendant. I do not 
lay much attention to the fights and the troubles between the father and the 
defendant. that may or may not be true, it does not affect this case, but as in
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the land his evidence was as to a dickering to obtain the other half of that 
quarter, to get it all, it was not as to the dispute that there was an interest in 
half of it. I will dismiss the action. The burden is upon the plaintiff and he 
has not satisfied it and in this case that burden is added to considerably by 
this claim being one to u|wet the title to land. I will dismiss the action.

He then after some more discussion intin uteri that the defend­
ant should have his costs of the action, and that there would lx; a 
judgment for partition giving the parties tin e to agree upon the 
exact method and a formal judgn ent was ultimately entered.

From this extract it is quite1 apparent that the trial Judge 
rested his decision upon the principle of the burden of proof. 
As he said, he did not know whom to believe and he therefore 
decided that the plaintiff must fail in his action because he con­
sidéré#! that the burden of proof rested upon him. It apfx>ared 
also to him that the defendant was entitled to a partition merely 
if he asked for it while as to the right to an account the defendant 
upon the same principle of burden of proof would also fail.

Them are, however, some admitted facts which have in my 
opinion a peculiar bearing upon the question of burden of proof. 
The plaintiff could not speak English in 1906 and even at the 
trial his evidence and that of his wife had to be taken through an 
interpreter. In 1906 he could neither mad nor write English or 
indeed any language. He was able to write his own name1 but 
that is all. He and the defendant went together to the office of 
Short, and it was them that the transfer in question was drawn. 
The defendant was the transferee. The transfer was expressed 
to be for the consideration of “one dollar and other valuable 
consideration” and it was as an admitted fact a voluntary transfer 
without ])ecuniary consideration passing at the time. The only 
means which the plaintiff had of communicating with the solicitor 
was through the mouth of his son, the defendant and the grantee, 
as interpreter. The only means the plaintiff had of knowing 
what he was signing was to depend upon, and to trust to, the 
honesty and goes! faitli of his son. The solicitor spoke only 
English, and the document was in English. The son knew this 
ami knew that his father was entirely dependent upon him for 
information as to what was going on, what was being said and what 
was being done. There would api>ear to me to be no doubt that the 
son then occupied a fiduciary position of a very high character, 
and it was to him that the voluntary transfer was made.

ALTA.
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IWANCHUK
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I think that time is no doubt that in such circuit stanco 
the burden of proof restc<l upon the son and not upon the father. 
It was upon him to prove that his father knew quite well the 
nature and effect of the instruit cut he was signing. Inasmuch as 
the trial Judge undoubtedly rested his judgn ent upon the other 
view, viz.: that the burden of proof rested upon the father I think 
with much respect that the apiwal ought to be allowed.

There is another circuit stance which strengthens this view. 
It appears from an exam ination of the transfer that it was registered 
without the production of the father’s certificate of title. This 
seems to have been quite unauthorized. It could not lie done 
except by order of a Judge which was not given. Any argument 
as to presumptions and burden of proof which might be rested 
upon the possession of a certificate of title by the son w'ould 
therefore seem to he possibly <>]>en to very grave objection.

The appeal should be allowed with costs, the judgn ent below 
set' aside and an order made for a new trial. The costs of the 
first trial should abide the result of the second one.

Appeal allowed, new trial ordered.

HAWLEY v. HAND.
Ontario Sujrreme ( 'ourt, Appellate Division, Meredith, C.J.C.P., Britton, 

Lutchford and Middleton, JJ. March 19, 19l9.
Costs ( 1—9)—Liability of executor—Discretion of Court—Kkyikw.

Where an action is defended by an executor and judgment rendered 
against him, the Court has the discretion, where there is an insufficiency 
of jowls in the estate, to award the costs against the executor personally, 
to be paid out of his own estate; such discretion is not subject to review.

Appeal by defendant from a judgment of Faleonbridge. 
C.J.K.B. (1918) 150.W.N. 170, in an action brought by Frederick 
M. Hawley against Havelock E. Hand, to recover damages for false 
representations alleged to have been made by the defendant whereby 
the plaintiff was induced to purchase certain shares of the stock of 
a company and for delivery up or indemnity in respect of a 
promissory note made by the plaintiff. After the trial, the defendant 
died, whereupon, upon the application of Jessica H. Hand, 
executrix of the will of the defendant, an order was made to 
continue the action against her, as such executrix, defendant by 
order to proceed.

The judgment appealed from is as follows:—
The defendant departed this life after the trial, and, by order to 

proceed, the action was continued against his executrix.
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The plaintiff has proved his case. Exhibit 2, in the defendant’s 
handwriting, is a most damning document, and the attempted 
explanation of it is not satisfactory.

The representations were in fact untrue, and, if not false to 
the knowledge of the defendant, were made recklessly with the 
purpose of inducing the plaintiff to purchase the stock, and they 
did induce him to purchase the same.

There will be judgment against the executrix as such for 
$4,050 and costs and an order for the delivery up of the note in 
the pleadings mentioned or indemnity from liability thereon.

The operative paragraphs of the judgment as settled were as 
follows:—

2. This Court doth order and adjudge that the plaintiff do 
■ recover against the defendant Jessica H. Hand, as executrix of

the said Havelock E. Hand, deceased, the sum of $4,050 and his 
costs of this action forthwith after taxation thereof, such moneys 
and costs to be levied out of the property of the said Havelock E. 
Hand come to the hands of the defendant Jessica H. Hand to lie 
administered if she has so much in her hands to be administered, 
and if she has not so much thereof in her hands to be administered, 
then the said costs are to be levied out of the property, goods, 
chattels, lands and tenements of the said defendant Jessica H. 
Hand.

3. And this Court doth further order and adjudge that the 
defendant Jessica H. Hand do forthwith deliver to the plaintiff 
or to whom he may appoint the promissory note in the pleadings 
mentioned, or in the alternative do give to the plaintiff a good and 
sufficient indemnity against all liability upon the said note, such 
indemnity to be settled by the Master in Ordinary in case the 
parties differ about the same.

Jessica H. Hand appealed from the judgment of Falcon- 
bridge, C.J.K.B., in so far as it required her to pay personally 
the plaintiff’s costs of the action.

./. M. Ferguson, for the appellant.
R- S. Robertson, for the plaintiff, the respondent.
At the conclusion of the argument, the judgment of the Court 

was delivered by
Meredith, CJ.C.P. :—The proper form of judgment against an 

executor has always been that the plaintiff recover debt and costs
Meredith, 
C. J.C.P.
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and administrators have no advantage over other litigants as to 
costs: they were always liable to pay them de bonis propriis if 
there were no assets.

Memlith.
C. JCP. In this case the executrix voluntarily assumed the defence of 

this action, taking out herself the order continuing it against her: 
no doubt, in the expectation or hope that the judgment to be 
pronounced in it would be in her favour: but it was not.

There is, therefore, no good reason in law, or as a matter of 
discretion, why she should not pay the costs out of the estate or 
personally according to the rule which I have stated.

It is of course enough to dispose of this appeal to consider that 
there was power so to impose costs as I have mentioned: because 
we cannot review the discretion exercised in awarding them, no 
leave to appeal having been obtained: Judicature Act, sec. 24.

The appeal must be dismissed.
Appeal dismissed with costs.

CAN. THE GREAT WEST SADDLERY Co. v. THE KING.
S~C\ THE JOHN DEERE PLOW Co. ?. THE KING.

THE A. MACDONALD Co. v. HARMER.

Supreme Court of Canada, Sir Louis Davis, C.J. and Dlington, Anglin, Brodeur 
and Mignault, JJ. May 6, 1919.

CONSTITUTIONAL LAW ($11 A—194)—STATUTE—COMPANIES ÀCT 6, GEO. V.
(1915, Sask.)—Regulation—Dominion companies—Provin<tai.
LICENSE.

The provision* of ns. 23 and 25 of the Companies Art (1915, 6 Geo. V., 
Sask.) requiring all companies to register and take out an annual license 
Indore carrying on business in the Province, are intra tires the Legislature, 
and are applicable to companies incorjiorated by the Dominion Purlin- 
merit to do business throughout Canaria.

[John Deere Clow Co. v. Wharton (1914), IS D.L.R. 368. 11915) A.< 
330, distinguished; Harmer v. Macdonald (1917), 33 D.L.R. 363. Id 
8.L.R. 231, affirmed.|

Statement. Appeal from n decision of the Supreme Court of Saskatchewan, 
33 D.L.R. 3G3, 10 S.L.R. 231, affirming the judgment at the trial 
in favour of the plaintiff. The effect of this judgment was to 
affirm the convictions against the appellant companies in the other 
two cases.

The Great West Saddlery Co. and the John Deere Plow 
Co. were convicted by a police magistrate of Regina of
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violating the provisions of ss. 23, 24 and 25 of the Companies 
Act of Saskatchewan and on a ease stated to the Supieme Court 
the convictions were affirmed. In the Manner cast* (1917), 
33 D.L.R. 363, an action was brought to restrain the company 
from carrying on business without I wing registered or licensed 
under these provisions.

Ss. 23, 24 end 25 of the Act lead as follows:

VAN.

8. C.

The
Great West 

Saddlery 
Co.

The King.

23. Any company, whether incorporated under the provisions of this Act 
or otherwise, having gain for its object or part of its object and carrying on 
business in Saskatchewan, shall be registered under this Act.

(2) Any unregistered company carrying on business, and any company, 
firm, broker or other person earning on business as a representative, or on 
behalf of such unregistered company, shall be liable on summary conviction, 
to a penalty not exceeding $50 for every day on which such business is carried 
on in contravention of this section, and proof of compliance with the provisions 
of this section shall be at all times upon the accused.

(3) The taking of orders by travellers for goods, wares or merchandise 
to be subsequently im|>orted into Saskatchewan to fill such orders, or the buy­
ing or selling of such goods, wares or merchandise by correspondence, if t lie 
company has no resident agent or representative and no warehouse, office or 
place of business in Saskatchewan, shall not be deemed to be carrying on busi­
ness within the meaning of this Act.

24. Any company may become registered in Saskatchewan for any lawful 
purpose on compliance with the provisions of this Act and on payment to the 
Registrar of the fees prescribed in the regulations:

Provided that the registrar may in the case of all companies (other than 
those ineori>ora1od by or under the authority of an Act of the Parliament of 
Canada) or proposed companies refer the application to the Lieutenant- 
Governor in Council who may refuse registration at his discretion, and in the 
case of refusal such company, or proposed company shall not lie registered.

2.Ï. Every company may, upon complying with the provisions of this Act 
and the regulations, receive a license from tin- registrar to carry on its business 
and exercise its powers in Saskatchewan.

(2) Such license shall expire on the thirty-first day of December in the 
year for which it is issued, but shall be renewable annually upon payment of 
the prescribed fees.

(3) A company receiving a license from the registrar may, subject to the 
provisions of its charter, Act, or other instrument creating it, carry on its 
business to the same extent as if it hail been incorporated under this Act.

(4) There shall be paid to His Majesty, for the public use of Saskatchewan, 
for every license under this Act, such fees as may be prescribed by the 
Lieutenant-Governor in Council.

(5) Every company which carries on business in Saskatchewan without 
a license, and every president, vice-president, director and secretary or secre­
tary-treasurer of such company, shall be respectively guilty of an offence and 
liable on summary conviction to a |>enalty not exceeding $25 for every day the 
default continues.

The decision of the Supren e Court of Saskatchewan as to
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whether or not these provisions were intrn vires was asked by the 
stated cast1 and appeal and given in favour of their validity.

Wegenast. for the appellant.
Chrysler, K.C., for the respondent, the Government of Sas­

katchewan.
Lionel Dans, for the lespondent, Hanrer.
C. C. Bobinson, for the Dominion of Canada.
Nesbitt, K.C., and Barton, for the Ontario Government.
Davies, C.J.:—These three actions which were brought to 

test the constitutional validity of certain sections of the Companies 
Act of Saskatchewan, (> Geo. V., 1915 (Simk.), c. 14, requirin’ 
all con panics, provincial and foreign, to register in the Province 
and to take out an amiual license and pay an annual fee lie fore 
carrying on business therein and providing that every company 
carrying on business in Saskatchewan without such license should 
lie guilty of an offence and lie liable on sun mary conviction to 
a penalty not exceeding 850 for every day the default continued, 
came liefore us in one consolidated appeal and were argued to­
gether.

The trial Judge in the Court of first instance upheld the validity 
of the impeached sections, and the Court of Appeal in that Prov­
ince, consisting of five Judges, unanimously eonfim ed the 
judgment of the trial Judge.

The sections in question, the validity of which is in peached, 
were enacted by the legislature of that Province after the decision 
of the Judicial Con n it tee in the case of John Deere Plow Co. v. 
Wharton (1914), 18 DX.R. 353, [1915] A.C. 330, and were, no 
doubt, enacted in an honest attempt to comply with the principles 
which in that case it was declared should control provincial 
legislation with respect to companies chartered by the Dominion ot 
Canada. The objectionable features of the previously existing 
legislation of the Saskatchewan Legislature, somewhat sin ilar 
to those sections of the B.C. Legislature which in the Wharton 
case, supra, had been held ultra vires, were clin inated and the 
present provisions introduced in lieu of them.

Whether the legislature has been successful or not in avoiding 
the constitutional ix*rils of enactn cuts which may lie said to 
some extent to control and regulate the business activities in the 
Province of Dominion companies is the question now before us.
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It depends altogether upon the construction given to the reasons 
for judgment of the Judicial Committee in the Wharton case, 
18 D.L.R. 353, [1915] A.C. 330, before referred to. I have read 
and re-read this judgn ent several times and studied it most 
carefully. As a result, 1 cannot conclude that the legislature in 
this instance has exceeded its powers in enacting legislation re­
quiring all companies, local and foreign, including Dominion, to 
register and pay an annual fee. Nor do I think the section 
imposing a penalty upon a Dominion company for every day it 
carries on business in the Province without having paid the annual 
fee is vitro vires or other than a reasonable sanction to the require­
ment of the payn ent of the annual tax or fee imposed.

I reach this conclusion not without grave doubt whether the 
section requiring the company to take out a license to carry on 
business in a Province is not objectionable and ultra vires. In 
the result, however, I have concluded that the Saskatchewan 
Companies Act as amended and now before us, while in form to 
some extent objectionable as seeming to require a provincial 
license to enable a Don inion company to carry on its business 
in the Province may nevertheless lx; so construed as to be held 
to be n erely a taxing Act, levying an annual tax or fee, alike 
on local con panics as on extra-provincial coir panics, including 
Don inion ones. Its form may lx*, and 1 think is, objectionable 
and unfortunate, but its essence and substance n erely require 
the payn ent of an annual fee or tax with a provision that the 
con pany shall not carry on its business in the Province until the 
annual fee is paid subject to a penalty for every day it so trans­
gresses.

The requirement of payment of such a tax is not objectionable 
and is expressly referred to in the Wharton case, 18 D.L.R. 353. 
[1915] A.C. 330, by the Judicial Committee as permissible legis­
lation by the Province while the penalty for non-payment of the 
fee may be looked upon as a non-objectionable sanction for the 
recovery of the tax.

I do not think the requirement of a license to enable the 
company to cany on its business is intra vires, but I would in 
this case treat it as negligible and inapplicable to Don inion 
con panics, and if the tax was paid more in the mit un» of a receipt 
for its payn ent than as a license to carry on business, I do not
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think the conpany, after payment of thv tax, would U* liai*' to 
the penalty prescribed if it declined to accept the license and 
vontinue<l to carry on its business. The legislature has no power 
to require the acceptance of a license from it to enable a Don inion 
company to carry on its business in the Province. It n iglit 
require registration, it n iglit in pose an annual tax, it might possi­
bly enact the jienalty clause as a sanction for the recovery of the 
tax, but it could not compel the con pany to accept a license from 
it to enable it to carry on its business. The con pany derived 
its power to do that throughout the Dominion from the Don inion 
who gave it its charter and while the legislature could not prohibit 
or control the exercise of these powers it nevertheless could, 
in my judgn ent, exact the payn ent of an annual tax from the 
Dominion conpany in con non with other foreign con panics 
and local con panics, which itself created and chartered and could 
probably enforce the payn ent of such tax by the in position of 
a penalty. I reach this latter conclusion, as I have said, with 
difficulty and doubt. It is to be regretted that the legislation 
should take the form it did, but looking at its essence ami con­
struing it as I do, I will not hold it to lx; vitra vires.

Of course, the legislation requiiing a license and prescribing 
a penalty or penalties for not taking one out Ixffore carrying on 
business n ay take an objectionable form. In the case before 
us, 1 think on my construction of the statute, it, while objectionable 
in form, is not so in essence. The license required, the fee payable 
and the penalty proscribed apply equally to local ami foreign 
con panics, which include Don inion, and it cannot lx* successfully 
argued that the fees are excessive or that they are other than such 
fees as may reasonably l>e imposed as direct taxation for the 
purpose of revenue within the Province. Hank of Toronto v. 
Lambe (1887), 12 App. Cas. 575.

Nor can it l>e said that such fees and the penalties imposed 
on the con pany for carrying on its business without their pay­
ment are really calculated to affect the status or powers of a 
Don inion con pany. The pemdties prescribed are only a n cans 
of recovering the annual fees. Once those fees are paid these 
penalties could not be exacted.

1 may add that I have not reached my conclusion as to the 
license without doubt and hesitation in view of the reasons for the
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decision in the WhaHoi case, 18 D.L.R. 353, |1916] A.C. 330, 
and us these appeals av >wedly seek to obtain a judicial construc­
tion of the judgment of the Pi ivy Council in that ease it would 
have lieen letter from every standpoint, in my opinion, if they 
had lieen taken direct to the fountain head which could liest 
explain the exact n caning and effect of the principles it laid 
down, and so avoid the delays and costs of totally unnecessary 
apjieals to this Court.

I would, in view of the reasons given above, disn iss these 
apjieals » ith costs.

Idington, J.:—These apjieals were by consent re-argued 
together, and they ought to lie decided ujxm the san e single 
neat jsiint of law whether or not a local legislature can tax an 
incorjiorated business company deriving its incorporation from 
the Don inion Parliament.

All the other issues attempted in argun ent to lie dragged into 
the case seem entirely irrelevant. If the tax is paid the other 
issues become of no consequence for the jiurposcs of the dis­
position of the litigation resjiectively involved in each case.

The issuing of any more interrogatories on merely alwtraet 
jxiints of law by the Don inion Govern» ent to this Court for 
jiurjioses of information or of testing the I in its of the powers of 
local legislatures in regard to son e sujiposed assertion or jxissihle 
assertion of jxiwer, seems for the present to have reached the 
I annuls of its toleration, yet that dews not seem to have ex­
hausted the resources of ingenuity on the part of others for we 
aie invited to answer in son e of these rases questions needless to 
answer if the jxiwer of taxation in question exists.

The legislature of Saskatchewan, having due and jirojxir 
regard to the fate which rightly liefcll some extren ely unjustifiable 
British Colun bia legislation in the ease of John Deere Plow Co. 
v. H horion, 18 D.L.ll. 353, (1915) A.C. 330, decided to conform, 
so far as it could, to the decision in that case; rejwaled its old 
statutes bearing upon the like questions (of which some arc not 
involved herein) and enacted a new Comjranies Act wherein 
it ineoijxrrated a provision for registration and licensing of all 
corjxirate business con'panics and subjected all, whether of local 
organization under the Act, or of Don inion or of foreign origin, 
to an initiative and annual license fee of the same graduated
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scale fixing the amount to lx* paid in proportion to capital. It 
clearly did tliis by way of taxation which the appellants seek to 
escape.

I know of no reason why they should not be subjected thereto 
or why the place of origin should be a ground for freeing them from 
the common burden all should bear in support of the government 
of the Province—where they choose to carry on business—and 
seek the protection it gives.

Nor do I see any impelative reason for confining the exercise 
of the taxing power to some statute earmarked as a taxing Act.

The questions of choice of subjects for taxation and equality 
of burden to lie lx>me thereby, and best modes of enforcing pay­
ment thereof, have never yet been scientifically settled in a wax 
satisfactory to those who have paid the greatest attention to such 
questions.

What we have primarily to deal with is the single issue of 
whether the annual tax for the non-payment of which one of these 
con panics has been penalized, falls within what is referred to in the 
I3.N.A. Act as “direct taxation."

It seems to fall well within the decisions in the cases of Bank 
of Toronto v. Lambe (1887), 12 App. Cas. 575, and the Bremr.s 
& Maltsters Association v. Attomey-deneral of Ontario, [1897] 
A.C. 231, as Ixnng direct taxation.

Indeed no question was raised in argument founded ilium any 
doubt as to this tax txung direct taxation.

In the graduated scale as a basis for its application I cannot 
distinguish it from the former and in the licensing fee as a inode 
of its in’position it seems to fall within the latter case.

I cannot, where the power seems so clear, entertain, as a valid 
argun ent, in answer to the judgment in the two first named cases 
enforcing the penalties, the objection that there are provision* 
in the Act claimed to be ultra vires.

These collateral contentions seem wholly irrelevant to the 
single issue before us, so far at least as concern the respective 
judgments for ]x?nalties.

Their introduction seems but an attempt to becloud the real 
issue which is a very narrow one.

As to the Harrner case (1917), 33 D.L.R. 363, though not 
differentiated in the argument from the other two, it occurred to
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ire that possibly the introduction of Home of these alleged ob­
jection» W1» not ho far fetched.

In that we have to consider the basis upon which a share­
holder is proceeding against his company for relief.

I am, however, of the opinion that there is quite enough 
in the plaintiff shareholder’s complaint, when confined to the 
question of improperly incurring penalties by refuHing to pay 
the tax and all implied therein, to maintain the action and the 
resultant judgment, without considering the other excuses for 
not doing so or contentions set up by either party.

it seems to me the same observations are applicable to the 
appeal in the Manitoba case.

I observe, however, that there is a slight <lifference between 
the language used in the final clause of the case stated in the 
llanncr case, supra, and that used in the final clause of the case 
submitted to the Manitoba Courts. I shall revert to this in 
closing what I have to say.

I agree entirely with the reasons assigned by the late Chief 
Justice of Manitoba, ami substantially with all advanced by 
Can cron, J., in support of the judgment of the Court of Appeal 
from Manitoba in the Davidson case (1917), 35 D.L.R. 526.

In deference to the argun ent presented herein, I desire to 
IHiint out that, in my opinion, a corporation, by whomsoever or 
whatsoever power created, has no greater right in any Province 
than a private individual enjoying full rights of citizenship and not 
lersonally disqualified in any way, going there to do business, 
and in many respects has less, unless expressly given same by 
v irtue of some legislative authority endowed with power to do 
so as, for example, in the cases of banks or railway companies.

If created by the Dominion authority its capacity must fall 
within what an exercise of the so-called residuary powers of the 
Don inion n ay create, unless in the cases specifically provided 
for cither expressly or impliedly in the enumerated powers of the 
H.N.A. Act conferred on the Dominion.

The Croat West Saddlery Co. in question in no way falls 
within any of the latter. There is, therefore, no reason for 
reiving upon any such implication as may arise in favour of the 
corporation created to execute the purposes of any of the said 
'•numerated powers.
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It was suggested in ai gun ent that the ju<!gn ent of the Judicial 
Comn ittee of the Privy Council in the Wharton cam*, 18 D.L.R 
353, (1915] AX’. 330, had said the Don inion Companies A< i 
rested upon item No. 2 of the said enunerated powers. I di- 
not so read it. And after the nun erous futile atteir pts theretofoo 
n>a<le, before said Court, to irake that item relative to “Trad* 
and Commerce” subservient to the enlargen ent of the powers of tin 
Dominion in relation to conferring extraordinary powers upon 
ordinary trading companies, 1 suhn it respectfully, that an\ 
such expression, if to lie read as suggested, must In* treated as 
obiter dicta.

It was in no way necessary for the decision of the* single neai 
point decided in the Wharton case, .supra.

Moreover, we have, since that case, the expression of opinion 
by it in the insurance case, AU'ii-Cen’l for Canada v. Att'y-Cen'l 
of Allxrta. 26 D.L.R. 288, (1916] 1 A.C. 588. at p. 596, which 
seen s to demy the power to rest any license thereon to cany on 
any “particular trade.”

The pith of the said expression of opinion is contained n 
the following extract, 26 D.L.R., at p. 291:—

There was a good deal in the Ontario Liquor License Act, and the pow< i - 
of regulation which it entrusted to local authorities in the Province, which 
seems to cover part of the field of legislation recognized us belonging to tin1 
Dominion in HuKseil v. The Queen (1H82), 7 App. Cas. 829. Rut in Hodge \ 
The Queen (1883), U App. Cas. 117, the Judicial Committee had no difficult) 
in coming to the conclusion that the local licensing system which the Ontario 
stat utesought to set up was wit hin provincial powers. It was only the converse 
of this proposition to hold, as was done subsequently by this Board, though 
without giving reasons, that the Dominion licensing statute, known as the 
McCarthy Act, which sought to establish a local licensing system for the liquor 
traffic throughout Canada, wits beyond the (towers conferred on the Dominion 
Parliament by s. 91. Their Lordshqw think that as the result of these decisions 
it must now l»c taken that the authority to legislate for the regulation of trade 
and commerce does not extend to the regulation by a licensing system of a 
particular trade in which Canadians would otherwise lie free to engage in the 
Provinces.

This express declaration of the Court altove relevant to the 
non-existence of the power claimed for the Dominion so far ns 
rested upon the enumerated item of “Trade and Con n ercc" 
seems to l>e conclusive against the contention of appellant, for 
it is only by virtue of son cthing alleged to rest upon said item 
the mysterious light is asserted.
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If the I)oii’inion cannot assert the power claimed for it by wax 
of an express license, much less can it do so by mere incorporation 
giving specified rights to certain iiarties to trade in a eorjxirate 
capacity.

The legal entity must submit to the same laws properly enacted 
by and within the powers of a provincial legislature as the private 
individual.

The power to iuqxise a tax and enforce its collection by means 
of prohibition to trade until it has l>een paid and its payment 
evidenced by a license has Ixwn asserted and upheld especially 
in relation to the manufacture and sale of liquor in so very many 
ways that one is surprised to hear the argument now put for­
ward that the doing so is to lie treated as an improper assertion 
of power and a denial of anything more than it means.

Though the testing of the power has I wen more in evidence 
before the Courts in relation to the liquor traffic than any other, 
the successful assertion of the power lias I wen asserted in manifold 
ways by provincial legislation ever since Confederation.

Much of that has Iwen asserted through the powers given the 
municipalities, w hich again rests upon item No. 9 of s. 92 of the 
B.N.A. Act, as to the licensing power as a means of raising 
revenue.

The taxation of transient traders by municipalities—a very 
old form of tax—and son ctin es of the tiavelling circus, w ould 
he an illusory thing if the collection was not enforced by pro­
hibition of carrying on the business of him so liable.

I only present these casual illustrations as a test of the ixissihlc 
need of the power to prohibit the cairying on of business until the 
tax n ay have been paid, in older to render it effective, of w hich 
no re; sonable person, speaking of its possible exercise in relation 
to such cases, would be likely to deny. A judicial creation of a 
nere theoivtical power to tax without any ixitentialitv of its 
enforce!l ent is apparently the high aim of the appellants.

But so long as the decision in Citizens Ins. Co. v. Parsons 
(1881), 7 App. Cas. 90, and all involved therein stands as gtxxl 
law, the power of the provincial legislatures over contracts will 
ren ain what it was always intended to be.

1 here would not seem to be in principle any difference in the

CAN.

N (

Tilt
(jSreat Wthi 

Saddle in 
Co.

Thk Kini.



396 Dominion Law Reports. [48 DX.R

***• quality of the power invoked w hether exercised in relation to sun
9. C. transients or others presenting greater pron ise of permanency
Thk Vet the transient trader or the circus man might easily beoon •

*'sumiei^v1 tieorporated and often is in fact. Are we to say incorporation 
Co. by virtue of the Don inion legislation inherently carries nit I, 

Tnr'kisu *t a greater sanctity than any other?
, We do know from the record herein that the John Deer.Idagtoe, J.

Plow Co., Ltd., one of the appellants herein, became so incor­
porated on the application of four gentlenen of Moline, in tin 
State of Illinois, one of the United States of America, and a deal, 
in Winnipeg.

Why should such a legal entity be entitled to claim, merely 
liecause so created by virtue of Don inion legislation, profession 
only so to create, ami not pretending thereby to confer greater 
rights to trade anywhere in Canada, than any mere privai» 
individual eitiien of Canada possesses, that it has such superim 
rights?

The questions submitted are not necessary for the déterminai ion 
of the single issue w hich the pleading presents in either the Hamm 
case (1917), 33 D.L.R. 363, from Saskatchewan, or the Damdsv 
case (1917), 35 D.L.R. 526, from Manitoba.

Each plaintiff is entitled to succeed by reason of the company 
attacked defying the law of the Province in question and thereby 
becoming liable to penalties and possibly more serious conse­
quences.

I am strongly impressed with a suspicion begotten of circum­
stances con ing under my observation in these proceedings and 
the needless frame of the questions submitted that these actions 
are collusive and used as a means of interrogating this Court in n 
way it should not submit to at the mere whim of any private 
individuals desiring to know how far their companies can go

Ixing ago, in the Province of Ontario, provision was made by 
legislation for the settlement of contentions between that Prov­
ince and the Dominion, or it and other Provinces. And likewise 
provision was made for the Court having jurisdiction at the suil 
of either the Att’y-Gen’l for Canada or the Att’y-Gen’l for Ontario 
to entertain an action for a declaration as to the validity of any 
statute or any provision therein, and the Constitutional Questions 
Act of Ontario had existed from an earlier period.
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The existence of such legislation, as well an sin ilar legislation •
by the Don inion, seen a to indicate, to put it mildly, a doubt 8. C. 
as to the propriety of private individuals attempting what is 1'HL 
atteir pted by some part of what is before us herein. ** *

I think the appeal should be disn issed with costa to each 
of the respondents in the ease wherein he is concerned. The Kino

Anglin, J.:—The impeached provisions of the Companies -j
Act of Saskatchewan (R.8.8. 1916, e. 14) are, in my opinion, 
clearly distinguishable from those of the British Columbia statute 
held to be ultra vire» in John Deere Plow Co. v. Wharton, 18 D.L.K.
353, |1915] A.C. 330. The important differences are so fully 
and so satisfactorily pointed out and discussed in the judgn cuts 
of FJwood and New lands, JJ., in the Saskatchew an Courts, and in 
the opinions prepared by Brodeur and Mignault, JJ., which I 
have had the advantage of perusing, that 1 cannot do better than 
adopt the reasons given by them for concurring in the dismissal of 
these appeals.

Bhodeuh, J.:—The thiee appellant companies are incorporated Bnimr.i
under the authority of the Con panics Act of Canada (R.8.C. 
lVOti, c. 79) and are empowered to carry on their business through­
out the Dominion of Camilla.

By the provisions of ss. 23 and 26 of the Saskatchewan Com­
pany Act, 6 Geo. V., 1915 (8ask.), e. 14, any company carrying 
on business in the Province must register and take out a license.
As the appellant companies have not registered and have not 
taken out the prescribed license, they have been prosecuted.
They claim that those provisions of the provincial statute arc 
ultra vire» and they rely on the decision of the Privy Council in the 
case of John Deere Plow Co. v. Wharton, supra, to sustain their 
contention.

The John Deere Plow case hail reference to the operation 
of the Con panics Act of B.C. which empowered the provincial 
authorities to refuse to a federal company the right to carry on 
business on the ground that there was another company of the 
san e nan e upon the local register. The evidence shew ed that the 
John Deere Plow Company- had applied for a license and its 
application had been rejected. Such a legislation and action 
affected the status of the company itself, though it had been incor­
porated by the Dominion authorities, anil the Privy Council
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decided, [1915] A.C. 330, that the legislation was ultra vires of 
a provinc ial legislature, as far as the federal con panics were 
concerned.

When the John Deere Plow decision was rendered, the Saskat­
chewan le gislation contained provisions sin ilar to those of British 
Coluir bia, and the Saskatchewan Legislature, at its next session, 
repealed the objectionable provisions and the companies legislation 
is now contained in c. 14 of the statutes of 1915. The provisions 
as to registration and licensing, which were applicable fom crly 
to foreign and Don inion con panics, are now of general application 
to all con panics, whether they are incorporated by the Province 
itself or by the Don inion or other provinc ial authorities or foreign 
states.

The statute sin ply provides that, all con panics, whether local 
or not, would bo equally taxed by n cans of license, and the 
statute also provided that they should all be registered.

The failure of those con panics to take a license or to register 
renders tliein liable to a ixmalty.

There is nothing in the statute which prevents them from 
carrying out their cori>orate powers to make contracts and to sue? 
under those contracts, but they aie simply required to observe 
the general registration provisions and take a license for purposes 
of taxation.

The object of the registration provision is to keep the public 
infom ed as to the status of those con panics. They are bound to 
hand over to the registrar a return shewing the an ount of the 
share capital, the quantity subscribed and paid up, the nan es of 
the directors and son c other useful information w hich the publ­
ic ay need to do business with those con panics (s. 34). It is of 
the utn ost in portance for a person who contracts with a corpor­
ation to know the legal status of the latter and to sec whether the 
contract conten plated is within the powers granted to the com­
pany by its Act of incorporation or its letters patent.

The fees which the con pany have to pay for their registration 
look to me as being very reasonable and could hardly cover the 
expenses which the establishment of the registrar’s office would 
entail.

The unauthorised and fictitious companies will then be pre­
vented from deceiving the public, since any one may obtain
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from the registrar the infom at ion es to any bond fide company 
and n ay ascertain the powers and standing of such company in 
the Biin e n anner as if the con pany had obtained its charter 
untier provincial authoiity.

Perhaps that knowledge could he procured in applying to the 
Doninitn authorities; but who is going to inform the person 
desirm s of procuring that infom ation that the con pany is a 
federal one? It n ight l>e a foreign or provincial con pany. Resides, 
the distantes in our country arc so great that each Province 
should have in its capital the necessary data as to the existence, 
the sti tvs and the capacity of any con pany.

1 hi t provision concerning registration is a law of general 
application enacted under the povers conferred by s. 92, and there 
is nothing in it which may deprive a federal con pany of its status 
and pow ers.

The obligation for a federal cor pany to take out a license from 
and pay a tax to the provincial authorities is also a law of general 
application; it and the cor panics incorporated locally have 
to pay for it just as well as the con panics incorporated outside 
the Province.

In the ease of Bank of Toronto v. Lambc (1897), 12 App.Cas.575, 
that question has been derided. It wis there held that though 
the banl s are incorporated by the Dor inion Par lian ent, they n ay 
he bound to contribute to the public objects of the Provinces 
where they carry on business.

That s me principle was : ffir: ed by tire Privy Council in the 
Brevns & Maltsters’ case, 11897J A.C. 231, where the Ontario Liquor 
l icense A<t, which provided that no person should sell any 
liquors for consun ption in the Province without having first 
nht: ined a license was held to l e valid.

1 he judgn ent of the inferior Courts in the present cases, 
which <!o( ided that ss. 23 and 25 of the Saskatchewan Con panics 
Act v ere valid and intra vires, are well founded.

The appeal should Ire dir issed.
A ignavlt, J.:—These three appeals were argued together 

and the question is as to the validity of ss. 23 and 25 of the Com­
plies Act, 1915 (Sask.), c. 14.

That Act was passed after the decision of the Privy Council 
in the case of John Deere Plow Co. v. Wharton, 18 D.L.R. 353,
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(1915] AX'. 330, and the intention was, no doubt, to conform to tin- 
rules therein stated. Whether the legislature has done so is tin 
question which has now to be decided.

In try opinion in the case of the Ureal West Saddlery Co., Lt'< 
v. Davidson, p. 404, post, I have stated the test, derived from 
the decision of the Privy Council in the John Deere Plow Co. 
case, supra, according to which the validity of such legislation 
trust l>e determined. This test is whether a Don inion con puny 
is con polled to obtain a license and to be registered in a province 
as a condition of exercising its powers.

The n aterial sections of the Saskatchewan statute, v\ hivli 
essentially differs from the Manitoba Companies Act referred i< 
in the other case, are ss. 23, 24. 25, 20. 27, 28 and 30, which an 
in the following tern s:—

23. Any company, whether incorporated under the provisions of this 
Act or otherwise, having gain for its object or part of its object and carrying 
on business in Saskatchewan, shall be registered under this Act.

(2) Any unregistered company carrying on business, and any company, 
firm, broker or other jierson carrying on business as a representative, or on 
behalf of such unregistered company, shall be liable on summary conviction, 
to a penalty not exceeding $50 for every day on which such business is carried 
on in contravention of this section, and proof of compliance w ith the provisions 
of this section shall be at all times upon the accused.

(3) The taking of orders by travellers for goods, wares or merchandise to 
be subsequently imported into Saskatchewan to fill such orders, or the buy ing 
or selling of such goods, wares or merchandise by correspondence, if the com­
pany has no resident agent or representative and no warehouse, office or place 
of business in Saskatchewan, shall not be deemed to be carrying on b usinent- 
within the meaning of this Act.

24. Any company may become registered in Saskatchewan for any lawful 
purpose on compliance with the provisions of this Act and on payment to the 
registrar of the fees prescribed in the regulations;

Provided that the registrar may in the case of all companies (other than 
those incorporated by or under the authority of an Act of the Parliament of 
Canada) or proposed companies refer the application to the Lieutenant- 
Governor in Council who may refuse registration at his discretion, and in the 
case of refusal such company, or proposed company shall not be register'd

25. Every company may, upon complying with the provisions of this 
Act and the regulations, receive a license from the registrar to carry on its 
business and exercise its pow ers in Saskatchewan.

(2) Such license shall expire on the thirty-first day of December in the 
year for which it is issued, but shall be renewable annually upon payment of the 
prescribed fees.

(3) A company receiving a license from the registrar may, subject to the 
provisions of its charter, Act, or other instrument creating it, carry on its 
business to the same extent as if it had been incorporated under this Act.
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(4) There shall be paid to His Majesty, for the public use of Saskatche­
wan, for every license under this Act, such fees ns may be prescribed by the 
Lieutenant-Governor in Council.

(5) Every company wliich carries on business in Saskatchewan without 
a license, and every president, vice-president, director and secretary or 
secretary-treasurer of such company, shall be respectively guilty of mi offence 
and liable on summary conviction to a penalty not exceeding $25 for every 
day the default continues.

26. Every incorporated company shall, before registration, file with the 
registrar a certified copy of its charter and by-laws, and a statutory declaration 
of the president, vice-president, secretary, or manager, that it is still in 
existence, and legally authorised to transact business under its charter.

27. The Lieutenant-Governor in Council may prescribe and from time 
to time alter, such regulations as he may deem expedient for the registration of 
all companies and may fix the fees ami other payments to be made in connection 
with the administration of this Act, and such regulations shall have the same 
force and effect as if incorporated in and forming part of this Act.

(2) All regulations in connection with this Act shall be published in the 
Saskatchewan Gazette.

28. Every company not exclusively engaged in the business of banking, 
insurance, express, railways, telephones, telegraph, trust , loan, land, building, 
contracting, agencies, fanning, ranching, employment, recreation, and such 
other business as may from time to time be determined by the Lieutenant- 
Governor in Council, shall, not later than the first day of January in every 
year, pay an annual fee prescribed by the regulations of the Lieutenant- 
Governor in Council.

30. Should the registrar not receive any fee prescribed by the regulations 
made by the Lieutenant-Governor in Council under this Act by the date such 
fee is due he shall send to the company in default a registered letter notifying 
it of its liability and at the expiration of a period of one month, should such fee 
remain unpaid, he shall, without further notice, cause the name of the company 
to be struck off the register and publish the fact in the Saskatchewan Gazette.

Provided that the liability of every director or officer or member of the 
company shall continue and may be enforced as if the name of the company 
had not been struck off the register.

It is to be noted that these sections apply to all companies, 
whether incorporated tinder the Saskatchewan statute1 or otherwise, 
and that the registrar does not appear to have the right to refuse 
registration to companies incorporated under the authority of an 
Act of the Parlian ent of Canada. There arc no provisions, such 
as ss. 118 and 122 of the Manitoba Companies Act, prohibiting a 
Don inion company from carrying on business in the Province 
until it has obtained a license, and denying it access to the Courts 
to enforce contracts made by it while unlicensed.

The real point, to my mind, is not whether the api>ellant com­
panies were required to register and to obtain a license but whether 
they were compelled to obtain registration and a license as a
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condition of exercising their powers in the Province of Saskatche­
wan.

They were, no doubt, required to register and to secure a 
* 'saimVkky T l*(‘onse» !in<l in default of registration they were subject to a 

Co. penalty not exceeding $50 for every day on which they carried
Davidson. on business in contravention to s. 23, and in the case of their 
Migëïüïit j fftilure to take a license they were, under s. 25, subject to a penalty 

for carrying on business in Saskatchewan without a license not 
exceeding $25 for every day the default continued.

The form of expression in s. 25 is not exactly the same as in 
s. 23, but the effect of l>oth sections is that if these con panics 
carry on business in Saskatchewan without having registered or 
without having obtained a license, they incur a separate penalty 
for each day they so cam- on business.

Do these provisions amount to eon polling these con panics 
to register and obtain a license as a condition of exercising their 
powere in Saskatchewan? As I have said, there is nothing here, 
as in the Manitoba Act, prohil iting an unlicensed Don inion 
company from carrying on business or depriving it of the power 
to sue on contracts made by it in pursuance of its business. Rut 
inasmuch as carrying on business without registration and without 
a license is made an offence punishable by a fine, it is argi ed 
that this business is thereby made illegal so that no right to sm­
on a contract made under these circumstances would exist by 
law.

It is to lie noted that in the John Deere Plow Co. ease, 18 D.L.R. 
353, [1915] A.C. 330, the R.C. Companies Act under consideration 
contained a sin ilar provision (s. 167) to ss. 23 and 25 of the 
Saskatchewan statute, and the Judicial Committee, at p. 357 
(18 D.L.R.), after mentioning, among other provisions of the 
B.C. statute, s. 167, said:—

What their Lordships have to decide is whether it was competent to the 
Province to legislate so as to interfere with the carrying on of the business in 
the Province of a Dominion company under the circumstances stated.

And after discussing ss. 91 and 92 of the B.N.A. Act they add, 
at p. 361 :

It follows from these premises that these provisions of the Companies 
Act of British Columbia which are relied on in the present case as compelling 
the appellant company to obtain a provincial license of the kind about which 
the controversy has arisen, or to be registered in the Province as a condition 
of exercising its powers or of suing in the Courts, are inoperative for these 
purposes.
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Their Lordships did not attempt to define a priori the full 
extent to which Don: inion con panics may be restrained in the 
exercise of their powers by provincial legislation, although they 
stated that a Dominion company could not refuse to ol>ey the 
status of a Province as to mortmain, or escape1 the payment of 
taxes, although these may assume the font s of requiring, as 
a method of raising a revenue, a license to trade which affects 
a Don inion company in common with other companies. Some­
what tentatively they added that it might have been competent 
to the legislature to pass laws applying to companies without 
distinction, ami requiring those that were not incorporated in the 
Province to register for certain limited purposes, such as the 
furnishing of information.

The Saskatchewan statute applies to all companies whether 
incorporated in the Province or otherwise*. The registration 
required by s. 23 does not per sc, as I read the statute, furnish any 
information, but it is enacted by s. 34 that, not later than 
March 1, in each year after its registration, the company shall 
furnish certain particulars to the registrar. It is obvious, however, 
that the statute was drafted with the purpose of bringing it well 
within the rules laid down in the John Deere Plow Co. case, 18 
D.L.R. 353, [19151 AX’. 330.

I now come back to the question which I stated above, whether 
ss. 23 and 25 compel the appellant companies to register and obtain 
a license as a condition of exercising their powers. My difficulty 
ta answer this question in the affirmative is that, under the* holding 
in the John Dare Ploie case, xupra, the Province can for the 
purpose of raising a revenue, require a license to trade which affects 
a Dominion company in common with other companies. If so 
it can in p< se a penalty for failure to take out the license (13.N.A. 
Act, s. 92, suIhu 15). Can this penalty l>e imposed for each 
day during which the company carries on business without taking 
out a license? Inasmuch as the Province can, for revenue purposes, 
rnpiire the taking out of a license to trade, as deckled in the 
John Deere Plow ease, *upra, it follows that it can impose a penalty 
for trading without such license, and therefore for each day during 
which the unlicensed con pany carries on trade. This does not 
give to ss. 23 and 25 of the Saskatchewan statute the effect of 
compelling the appellant companies to register and to obtain a
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license ah a condition of exercising their jxmerK. These eon 
punies, with nil other eon punies, art1 eonpelled to take out a 
license to trade and to pay therefor the fees prescrilied by ti e 
Lieutenant-Governor in Council, and their liability to pay the 
penalty is not due to the fact that they aie exercising their powers 
under their charters but that they aie carrying on business without 
taking out a license to trade.

The appellants complain that- the basis of the registration fee 
is the nominal or authorized capital of the company without 
regard to the amount paid thereon or the amount employed in 
the Province. This may l>e objectionable, but I cannot see hove 
it can affect the question of jurisdiction.

1 would, therefore, think that ss. 23 and 25 of the Saskatchewan 
Companies Act are not ultra vires, and that the appeals of the 
apjxlhint companies should lie dismissed with costs.

Appeal dismissed with costs.

THE GREAT WEST SADDLERY Co. v. DAVIDSON.
Supreme Court of Canada, Sir Louis Davies, C.J., and Idington, Angh 

Brodeur and Mignault, JJ. May (>, 1919.

Constitutional law ($ II A—194)—Dominion companies—Manitoha 
Companies Act ( R.8.M. 1913, c. 35)—License to do business 
in Province.

A Province has power under s. 92 of the British North America Act 
to compel, under penalty, extra provincial corporations, including 
Dominion companies, to take out a license as a condition of doing 
business in the Province. Part IV. of the Manitoba Companies Art 
R.S.M. 1913, c. 35, is intra vires the Legislature.

[John Deere Plow Co. v. Wharton (1914), 18 D.L.R. 353; [1915] 
A.V. 330, distinguished; see also Mickelson v. Mickelson (1910), 28 
D.L.R. 307; The Companies Case, 26 D.L.R. 293, [1916] 1 AX'. 598; 
The Insurance Case, 26 D.L.R. 288, [1910] 1 A.C. 588; Bonanza 
Creek Case, 26 D.L.R. 273, 11916] 1 A.C. 566, and annotations in 18 
D.L.R. 364, and 26 D.L.R. 295.]

Appeal from a decision of the Court of Appeal for Manitoha 
(1917), 35 D.L.R. 526, affirming the judgment at the trial in 
favor of the plaintiff.

This appeal raises the same question as that in the case 
immediately preceding.

The material provisions of the Manitoba Companies Act, the 
validity of which is in question, are the following;—

106. In this part, except where the context requires otherwise, the 
expression "corporation” means a company, institution or corporation
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created otherwise than by or under the authority of an Act of the Legia 
lature of Manitoba.

108. Corporations of the classes mentioned in this section arc required 
to take out a license under this part, viz.:

(lass V—Corporations (other than those mentioned in section 107) GheatWnbt 
rested by or under the authority of an Act of the Parliament of Canada, ‘ AIq^®rt 

and authorized to carry on business in Manitoba; V-
Claes VI—Corporations not coming within any of the foregoing classes. Davidson 
118. No corporation coming within Class V or VI shall carry on 

within Manitoba any of its business unless and until a license under this 
part so to do has been granted to it, and unless such license is in force, 
and no company, firm, broker, agent or other person shall, as the represent­
ative or agent of or acting in any other capacity for any such corporation, 
carry on any of its business in Manitoba unless and until such corpora­
tion has received such license and unless such license is in force; provided 
that taking orders for or buying or selling goods, wares and merchan­
dise by travellers or by correspondence, if the corporation has no resident 
:<pent or representative and no office or place of business in Manitoba, 
shall not be deemed a carrying on of business within the meaning of this 
part; provided also that the onus of proving that a corporation has no 
resident agent or representative and no office or place of business in 
Manitoba shall, in any prosecution for an offence against this section, 
rest upon the accused.

122. If any corporation coming within Class V or VI shall, contrary 
to the provisions of s. 118, carry on in Manitoba any part of its business,
'Uch corporation shall incur a penalty of fifty dollars for every day upon 
which it so carries on business, and so long as it remains unlicensed under 
this part it shall not be capable of maintaining any action, suit or other 
proceeding in any Court in Manitoba in respect of any contract made 
in whole or in part within Manitoba in the course of or in connection 
with business carried on contrary to the provisions of said a. 118; pro­
vided, however, that upon the granting or restoration of the license, or 
the removal of any suspension thereof, such action, suit or other proceed- 
•ng may be maintained as if such license had been granted or restored, or 
*uch suspension had been removed, before the institution thereof.

123. If any company, firm, broker, agent or other jicrsoii shall, con- 
•rary to the provisions of s. 118, as the representative or agent of or 
icting in any other capacity for a corporation, carry on any of its busi­
ness in Manitoba, such company, firm, broker, agent or other person shall 
incur a penalty of twenty dollars for every day upon which it, he or they 
*o carry on such business.

119. No company, corporation or other institution not incorporated 
under the provisions of the statutes of this Province, shall be capable of 
acquiring, holding, mortgaging, alienating or otherwise disposing of or 
lending money on the security of any real estate within this Province, 
miens under license issued under any statute of this Province in that 

behalf. (See amendment 6 Geo. V., 1016, c. 20, ss. 4, 6.)
(2) The foregoing provisions of this s. 119 shall apply whether the 

■‘«id company, corporation or institution directly acquires, holds, mort-
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gages, alienates, or otherwise dispones of, or lends money on the securii 
of any real estate within the Province, or through any agent, personal <■. 
otherwise.

112. A corporation receiving a license under this part may, subject 
the limitations and conditions of the license, and subject to the provision 
of its own charter, Act of incorporation or other creating instrumcn 
acquire, hold, mortgage, alienate and otherwise dispone of real estate n 
Manitoba and any interest therein to the same extent and for the sun 
purposes and subject to the same conditions and limitations os if su < 
corporation had been incorporated under Part I of this Act, with powvi 
to carry on the business and exercise the powers embrace! in the liceu-

113. The powers of any corporation, licensed under the provisiou- 
of this part, with respect to acquiring and holding real estate, shall t* 
limited in its license to such annual or actual value as may be deen 
proper.

126. For a license to a corporation coming within C lass V or VI, si, > 
corporation shall pay to His Majesty for the public uses of Manitoba hh 
fees as may be fixed by the Lieutenant-Governor in Council, and n*. 
license shall be issued until the fee therefor is paid ; provided that, wiii 
respect to a corporation carrying on outside of Manitoba an establish, 
business, when applying for a license under this part, the Lieutenant-(ii \ 
ernor in Council may reduce the fee payable for such license to such sun 
as he may think just, having regard to the nature and importance of 1 

business proposed to be carried on in Manitoba and the amount of capi 
proposed to be used therein. A corporation seeking a reduction under tbi­
section shall give to the Provincial Secretary such statements and inform • 
tion respecting its business and financial position as he may call for, m, 
shall verify the same in such manner as he may require.

(2) There shall be paid to His Majesty for the public uses of Mu- 
toba, upon transmitting to the Provincial Secretary the statement requh ■< 
by s. 120, the fee of five dollars if the capital stock of the corporation d,„- 
not exceed the sum of one hundred thousand dollars, and a fee of lei 
dollars if the capital stock of the corporation exceeds the said sum of on* 
hundred thousand dollars, and until such fee has I wen paid such statement 
shall be deemed not to have been made and transmitted as required by said 
section.

100. A corporation coming within ('lass V shall, upon complying 
with the provisions of this part and the regulations made hereunder, 
receive a license to carry on its bitsiness and exercise its powers in 
Manitoba.

110. A corporation coming within Class VI may, upon complying with 
the provisions of this part and the regulations made hereunder, receive 
a license to carry on the whole or such parts of its business and exerciw 
the whole or such parts of its powers in Manitoba as may be embraced it. 
the license; subject, however, to such limitations and conditions ns max 
be specified therein.

121. If a corporation receiving a license under this part makes default 
in observing or complying with the limitations and conditions of such
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license, or the provisions of the next preceding section, or the regulations CAN.
respecting the appointment ami continuance of a representative in Maui ------
toba, the Lieutenant-Governor in Council may suspend or revoke such **'' ^ '
license in whole or in part, and may remove such suspension or cancel ’pHK
such revocation and restore such license. Notice of such suspension, revoca- ( Ihkat Weft 
tion, removal or restoration shall Is* given by the Provincial Secret an Naddlery 
in The Manitoba (lasctte. l°"

The trial Court and Court of Appeal held these provisions Davidson. 
infra vires.

Wcnegusi, for apjiellant ; Lionel Davits, for respondent ;
Chrysler, K.C., for the Saskatchewan Government : C. C.
Robinson, for the Dominion of Canada; Xe shift, K.C., and 
liarfon, for the Province of Ontario.

Davies, C.J. (dissenting) :—This is an appeal from the judg- Daviw.c.j. 
ment of the Court of Appeal for Manitoba which, on an equal 
division of opinion amongst the Judges Court, upheld the
judgment of the trial Judge affirming the constitutionality of 
those provisions of the Manitoba Companies Act which were 
in question in that ease.

The case was one in effect asking the Court to construe and 
apply to the sections in question of that Act the principles laid 
down by the Judicial Committee in the case of John D<< r< Plow 
Co. v. Wharton (11114), 18 D.L.R. 353. |1915| A. C 330; 
which should govern and control provincial legislation with 
l egat'd to Dominion companies.

Amongst those principles it was stated, at p. 300 {IN D.L.R.) 
by their Lordships of the Judicial Committee, that the ** Province 
cannot legislate so as to deprive a Dominion company of its 
status and powers.” Their " ' » went on, however, to
state that this does not mean that the companies could exercise 
those powers in contravention of the laws of the Province gen­
erally, but simply that the status and powers of the Dominion 
company as such cannot be destroyed by provincial legislation, 
and they held that it followed from those premises that the 
provisions of the Act of British Columbia there in question, 
compelling the Dominion company to obtain a provincial license 
or to be registered in the Province as a condition of exercising 
ils powers or of suing in the Courts, are inoperative for these 
purposes.

21» -4K D.L.R.
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Applying these principles and this conclusion of their Lord 
ships to the case of the sections of the Manitoba statute now 
before us, I cannot reach any other conclusion than that these

Great West sections are ultra vire».
Saddlery , , „ , _ . , .

Co. I have, in my reasons for judgment m the ease before us on
Davidson thc Saskatchewan Companies Act, ti Geo. V., 1915, c. 14.
_ -—■ , argued at the same tinie as this appeal was, stated shortly win 

1 reached the conclusions that the sections there in question were 
not ultra vire» of the Legislature excepting one section requir­
ing the company carrying on business within the Province to 
take out a license from the Province to enable it to do so, and 1 
there suggested that that one section might and should be con 
strued as applicable only to foreign companies other than Do­
minion ones. In the case now before us, however, the legislation 
of Manitoba is entirely different from that of the Province of 
Saskatchewan, which latter legislation had been revised after 
the decision of the Judicial Committee in the Wharton case. 
18 D.L.R. 353, 11915) A.C. 330, with the evident intention of 
complying with the principles laid down in that ease.

It seems to be clear from the decision of the Judicial Com 
inittee in the Wharton case, supra, that while to some extent 
a Provincial Legislature may regulate and tax the activities 
within the Province of a Dominion company, it cannot for any 
purpose prohibit or restrict its entry into the Province or its 
carrying on business there.

The primary question then with respect to this Manitoba 
legislation is whether the provisions of Part IV. of its Com­
panies Act, purporting to confer upon such companies when a 
provincial license has been obtained, and while it is in forer, 
power to carry on business in Manitoba, exercise their powers, 
enforce their legal rights in the Courts on contracts or other­
wise and hold land necessary for their business and until the 
license has been granted or after it has ceased to be ta force to 
prohibit them from doing any and all of these things, arc ultra 
vires of the Provincial Legislature.

In my opinion, such legislation, if upheld, would directly 
deprive the company of its status and powers conferred upon it 
by its Dominion charter and is clearly contrary to the principles
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laid down by the Judicial Committee in the Wharton case, supra, 
as those which should control and prohibit provincial legislation 
with regard to Dominion companies.

The provisions of Part IV. of the Companies Act of Mani­
toba are, it is true, not identical with those of the British 
( olumbia Act condemned by the Wharton decision, but with the 
exception of s. 18 of the Act of B.C. empowering the registrar 
to refuse a license under certain circumstances to a Dominion 
company, they are substantially the same.

1 agree with the contention of Mr. Robinson, counsel for the 
Dominion Government, that the decision in the Wharton case, 
18 D.L.R. 353, [1915] A.C. 330, did not rest upon s. 18 or upon 
the fact that under it the registrar had refused a license to the 
appellant. The Lord Chancellor, in the report of that case, 18 
D.L.R. at p. 357, states the question for determination by their 
Lordships to be whether legislation prohibiting unlicensed com­
panies from suing in the Province and penalizing the carrying on 
of their business there and prohibiting the licensing of a com­
pany with the same name as one already in the Province was 
valid legislation. At p. 361 he answers his questions as fol­
lows :—

It follows from these premises that these provisions of the Companies 
Act of Itiitish Columbia which are relied on in the present case as com­
pelling the appellant company to obtain a provincial license of the kind 
about which the controversy has arisen, or to be registered in the Province 
as a condition of exercising its powers or of suing in the Courts, are 
inoperative for these purposes.

The- passage in the judgment at p. 362 (D.L.R.), where their 
Lordships indicate what legislation would have been competent 
to the Province, shews clearly that the whole of the legislation 
there in question and not merely s. 18 of the B.C. statute was 
decided to be beyond the provincial powers.

For these reasons and for those stated by Perdue, J., in the 
Court of Appeal, with which I fully agree, I am of opinion that 
this appeal should be allowed with costs and the questions with 
respect to the validity of the sections of the Manitoba Act 
answered as indicated by Perdue, J.

Iiiixoton, J., dismissed the appeal for the reasons given in 
The Great West Saddlery Co. v. The King, page 391 ante.
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Anglin, J

Anuun, J. :—Not. 1 confess, without some hesitation I hiivc 
reached the conclusion that this appeal should be dismissed. A 
vital difference, in my opinion, between the Manitoba Act now 
under consideration and the British Columbia statute dealt with 
in John Deere Plow Co. v. Wharton (1914), 18 D.L.R. 353,
11915| A.C. 330, lies in the absence from the former of any pro. 
vision similar to s. 18 of the B. C. Act (s. 6, c. 3, stats, of 1912), 
which enabled the registrar to refuse a license to any Dominion 
company whose name resembled that of an existing company, 
society, or firm carrying on business, or calculated to deceive, 
or otherwise, in his opinion, objectionable. The refusal to grant 
a license under this provision was the ground of complaint in 
the Wharton case, » it pro. The Manitoba Act, on the other hand, 
by s. 109, expressly provides that the right of a Dominion com­
pany—which, in this respect, différa from any other extra pro­
vincial company (s. 110)—shall be absolute.

I cannot but think that the condemnation in the Wharton 
case, ««pro, of several sections of the B.C. Act prohibiting an 
unlicensed Dominion company from carrying on business, deny­
ing to it the aid of the Provincial Courts, etc., depended largely, 
if not entirely, on the fact that the obtaining of a license by such 
a company was not made an absolute right under the statute 
but rested in the discretion of the registrar. These sections were 
not condemned by the Judicial Committee without qualification, 
but only “in their present form,” 18 D.L.R. 363. It was the 
discretion which s. 18 purported to vest in the registrar that, 
if valid, would amount to an interference “with the carrying 
on of the business in the Province of a Dominion company.’' IS 
D.L.R. at p. 357, that would enable that provincial official to 
deprive a Dominion company of its status and powers. Short 
of such interference or deprivation, the right of the Province to 
subject Dominion companies, in common with others, to taxa­
tion and to registration for purposes pertaining to the adminis­
tration of justice or to civil rights in the Province, such as the 
holding of property and the making of contracts, is fully recog­
nized by their Lordships (pp. 361 and 362) and the exercise ■ 
of such control may take the form of requiring the Dominion 
company, like others, to take a license to trade from the Pro-
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vince. The power to exact compliance with législation of that 
character implies the right to enforce it by appending appro­
priate sanctions. So long as the Dominion company, by paying 
the tax imposed or by making the entry required, has the abso­
lute right to obtain the provincial license its status as a com­
pany is unimpaired and the exercise of its powers ami functions 
is not unduly fettered.

Of course a Province may not, under the guise of taxation, 
or of the exercise of any of its powers under s. 92 of the British 
North America Act, in substance and reality require a Dominion 
company to re-incorporate or otherwise to acquire from it any­
thing in the nature of status, capacity or powers. The “pith 
and substance” of the legislation must be taken into account. 
But I agree with the views expressed by Meredith, C.J.O., in 
Currie v. Harris Lithographing Co. (1917), 41 D.L.K. 227 at pp. 
241-2; 41 O.L.R. 475, 490-1, as to what should be the attitude of 
the Court in approaching the consideration of this phase of the 
case. Dealing with them in the spirit indicated by the Chief 
«justice 1 incline to accept the view of Cameron, J., that the 
concluding words of s. Ill of the Manitoba statute, “such 
limitations and conditions as may be specified in the license.” 
which would otherwise be a source of embarrassment, should he 
held to relate only to the other “foreign” companies falling 
under s. 110, which contains corresponding terms, and not to 
Dominion companies excluded from the application of s. 110 
ami specially provided for by s. 109, which entitles them to be 
licensed without qualifications.

Approaching the Manitoba statute with a view of upholding 
it. if by fair consideration of them the impeached provisions can 
lie brought within the provincial legislative power*—1 think they 
may lie regarded as an exercise of the powers of direct taxation 
and in regard to the administration of justice and the control of 
civil rights conferred on the Provincial Legislatures by s. 92 
of the B.N.A. Act and as not involving such an interference 
with status, capacity or powers of Dominion companies as would 
bring them within the condemnation of the Judicial Committee 
in the Wharton case, 18 D.L.R. 353; 119151 A.C. HO.

Brodeur, J. ;—The appellant company is incorporated under
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the authority of the Companies Act of Canada (R.S.C. c. 79) 
and is empowered to carry on its business throughout the Do­
minion of Canada and with its head office in Winnipeg, in 
the Province of Manitoba.

By the provisions of the Companies Act of Manitoba (R.S.M. 
e. 35, as. 106 to 130) which deal with extra provincial corpora­
tions, a license has to be applied for by all those corporations to 
the provincial authorities; the license will have to be obtained 
before these corporations can carry on business in the Province 
and they will not be authorized to acquire and hold real estate 
in the Province, except to the amount and the value mentioned 
in the license.

The appellant company not having applied for such a license, 
the respondent, Davidson, one of its shareholders, has instituted 
an action to force the company to take such a license and the 
Att’y-tlen’l of Manitoba has intervened in support of that action 
and to maintain the validity of those provisions which were 
attacked by the appellant company. It is claimed by the latter 
that the decision of the Privy Council in the case of John Dare 
Plow Co. v. Wharton, sujwa, sustains their contention.

The John Deere Plow Co. case, 18 D.L.R. 353; [ 19151 A.< 
330. has reference to the construction of the Companies Act of 
B. which empowered the provincial authorities to refuse to 
a federal company the right to carry on business on the ground 
that there was another company of the same name upon the 
local register. The evidence shewed that the John Deere Plow 
Co. had applied for a license and that its application had been 
refused.

Such a legislation and action affected the status of the com­
pany itself though it had been incorporated by the Dominion 
authorities ; and the Privy Council decided, 18 D.L.R. 353;
11915] A.C. 330, that the legislation was ultra vires of a Pro­
vincial Legislature.

There is l>ctwecn the B.C. legislation and the Manitoba legis­
lation a vast difference. While the B.C. legislation gave the 
provincial authorities the power to refuse the license (s. 18 B.C. 
statutes) the Manitoba statute declared on the contrary (ss. 108- 
109), the corporations created under the authority of the Parlia-



48 DXJR.J Dominion Law Reports. 413

ment of Canada and authorized by their Act of incorporation to CAN.
carry on business in Manitoba are entitled to receive a license g. C.
to carry on their business.

Great WistWhat is the nature of that license'#
Saddlert

It is a method of taxation by which to secure a revenue for Co. 
the purposes of the Province. All the companies, whether in- i)AVn*oii. 
corporated by the local Legislature, or by the Dominion Legisla- ,
turc, by any foreign state or any other provincial authority, are 
bound to pay the same license in proportion to their capital.

The object of this legislation is also to keep the public in­
formed as to the status of those companies. They have to file 
a certified copy of their charter; they arc authorized to transact 
business under their charter; they must have in the Province an 
agent to accept service of process in all suits, except in the case 
when the head office of the company is in the Province, and to 
publish at their expense in the Official Gazette and in a news­
paper the fact that they are duly authorized to carry on business 
in the Province.

It is of the utmost importance for a person who contracts 
with a corporation to know the legal status of the latter and to 
see whether the contract contemplated is within the powers 
granted to the company by its Act of incorporation or its letters 
patent.

The unauthorized and fictitious companies will then be pre­
vented from deceiving the public since any one may obtain from 
the Provincial Secretary information as to any bona fide com­
pany and may ascertain the powers and standing of such com­
pany in the same manner as if the company had been incorpor­
ated by the provincial authority. Perhaps that knowledge could 
be procured in applying to the Dominion authorities, but who 
is going to inform the person desirous of procuring that informa­
tion that the company is a federal company! It might be a 
foreign or provincial company. Besides, the distances in our 
country are so great that each Province should have in its 
capital the necessary data as to the existence, the status and 
the capacity of any company.

The obligation for a federal company to take out a license 
under the Manitoba statute is a law of general application. The
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compunics incorporated locally have to pay juat as well as the 
companies incorporated outside of the Province.

Ill the case of Bank of Toronto v. Lambe (1887), 12 App. Can. 
575, that question has been decided. It was there held that 
though the hanks are incorporated by the Dominion Parliament, 
they may be bound to contribute to the public objects of the 
Provinces where they carry on business.

It is contended by the appellant that its status as a federal 
company is affected because the law provides that before earn 
ing on business it is bound to take a license.

There is a distinction to be made when it is said that a com­
pany will not trade in a district and that a company, if it does 
so. must have a license.

That question came up in the case before the Privy Council 
in 1897, of the Brewer» d- Maltiters v. Attorney-General, [1897] 
A. ('. 231. It was the case of a Dominion company incorporated 
by a Dominion charter and authorized by a Dominion lit sc 
to manufacture liquor in all the Provinces of the Dominion, ."he 
Ontario Legislature passed an Act declaring that before a per­
son could sell liquor ill Ontario hr would have to take a license 
from the provincial authorities. That legislation was held valid

I am unable to distinguish this case from that decided by the 
Privy ( 'ouncil.

It is contended also that the legislation is ultra vire», bceausi 
there is a restriction as to the powers of this federal compam 
to hold real estate in the Province.

That contention is disposed of by the judgment of the Prie) 
Council in the ease of Colonial Buildiny Assoc, v. Attorney-Gen 
eral of Quebec (1883), 9 App. Cas. 157 at p. 164.

In the John Peere Plow Co. case, 18 D.L.R. 353; [1915) A.l 
330, so much relied upon by the appellant, Haldane, L.C., who 
delivered the judgment said on that point, at p. 362;—

Thus, notwithstanding that a Dominion company has capacity to hold 
land, it cannot refuse to obey the statutes of the Province as to mortmain 
(Colonial HuiUUng <t Investment Association v. Attorney-tleneral of Quebeci 
( 1883), 11 App. ( 'as. 157. at p. 164, or escape the payment of taxes even 
though they may assume the form of requiring, as the method of raisin'; 
a revenue, a license to trade which affects a Dominion company in common 
with other companies ( Hank of Toronto v. Lambe) ( 1887). 12 App. Vas. 575.

Thnt expression of views disposes, in my opinion, of the eon-
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tentions of the appellant company. Its appeal fails and it 
should be dismissed with costs.

Mignault, J. (dissenting) :—I so fully agree with the reasons 
for judgment of Perdue, J., of the Court of Appeal of Mani­
toba, that it does not seem necessary to state at any length why 
1 am in favor of allowing this appeal.

In expressing my opinion I shall strictly confine myself to the 
concrete case which is before this Court and avoid stating 
general rules governing, in matters of company legislation, the 
jurisdiction of the Dominion Parliament or of the Provincial 
Legislatures, the more so as the Judicial Committee of the Privy 
Council has formulated, in the case of the John Deere Plow Co. v. 
Wharton, 18 D.L.R. 353; [1915] A.C. 330, a plain rule whereby 
the present controversy can be decided.

The test of the validity of the Manitoba statute can therefore 
Ik* stated, in the language of their Lordships in the John Deere 
Clow Co. case, at pp. 3G0 and 361, as follows:—

Jt in enough for present purposes to Hay that the Province cannot 
h‘gi*late so as to deprive a Dominion company of its status and powers. 
This does not mean that these powers can lx* exercised in contravention 
of the laws of the Province restricting the rights of the public in the 
Province generally. What it does mean is that the status and powers 
of a Dominion company as such cannot lie destroyed by provincial legisla-

lt follows from tliese premises that those provisions of the Companies 
Act of British Columbia which arc relied on in the present case as com- 
Iidling the appellant company to obtain a provincial license of the kind 
about which the controversy has arisen, or to be registered in the Province 
as a condition of exercising its powers or of suing in the Courts, are in­
operative for these purposes. The question is not one of enactment of laws 
«Heeling the general public in the Province and relating to civil rights, 
or taxation, or the administration of justice. It is in reality whether the 
Province can interfere with the status and corporate capacity of a Dominion 
company in so far as that status and capacity carry with it powers con­
ferred by the Parliament of Canada to carry on business in every part of 
the Dominion. Tlieir Lordships are of opinion that this question must be 
anHwered in the negative.

Applying thin test to the legislation in question which was 
adopted before the John Deere Plow Co. ease, supra, was decided, 
there can be no doubt that it cannot be sustained. I am here 
satisfied to adopt the statement of the purport and effect of this 
legislation made by Perdue, J. :—
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In the Manitoba Companies Act, Part IV., the expression 
1 • corporation” means a company, institution or corporation 
created otherwise than by or under an Act of the Legislature of 
Manitoba (s. 106). Corporations created by or under the author­
ity of an Act of the Parliament of Canada and authorized to 
carry on business in Manitoba, referred to as Class V., are re­
quired to take out a license (s. 108). To this there are certain 
exceptions, but these do not include the defendant. Class VI. 
includes corporations not coming within the preceding five 
classes. A corporation coming within the class to which the 
defendant belongs shall, upon complying with the provisions of 
Part IV. and the regulations made thereunder and paying the 
fee required, receive a license to carry on its business and exer­
cise its powers in Manitoba (s. 109). A corporation coming 
within the class to which the defendant belongs or within Class 
VI. “may upon complying with the provisions of this part 
(Part IV.) and the regulations made hereunder, receive a 
license to carry on the whole or such parts of its business and 
exercise the whole or such parts of its powers in Manitoba as 
may be embraced in the license ; subject, however, to such limita­
tions and conditions as may be specified therein.” See s. 110. 
A corporation receiving a license may, subject to the limitation» 
and conditions of the license and of its own charter, acquire, hold 
and dispose of real estate in Manitoba (s. 112) ; but it shall not 
be capable of acquiring or disposing of real estate unless it has 
been licensed (s. 119). No corporation coming within the class 
which includes defendant shall carry on any of its business in 
Manitoba unless a license has been granted to it and is in ton e, 
ami no agent of the corporation may carry on its business in 
Manitoba until a license has been obtained ; exception ii made in 
regard to buying or selling by travellers or correspondence where 
the corporation has no resident agent or place of business in 
Manitoba (s. 118). If such a corporation carries on business in 
Manitoba without a license it shall incur a penalty of $50 a day 
and, so long as it remains unlicensed, it shall not be capable of 
maintaining any action, suit or proceeding in any Court in Mani­
toba in respect of any contract made in whole or in part in Mani­
toba (s. 122). If its agent carries on any of the business of such
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a corporation in Manitoba while it ie unlicensed he shall be 
liable o a penalty (s. 123).

This legislation, no doubt, diffère in degree from the ti.C.

CAN.

8.C.
The

statute, the validity of which was questioned in the John Deere Great West 
Plow Co. case, 18 D.L.R. 353 ; [ 1915] A.C. 330, but it clearly fails S,DDLtKr
when the jurisdiction of the Manitoba Legislature is measured 
by the test laid down in that case. This statute compels the 
appellant company to obtain a license and to be registered as a 
condition of exercising its powers and of suing in the Courts. 
This the Legislature could not do.

It has been contended that this is a taxation measure and as 
such was one which it was competent for the Legislature to 
enact. It is further urged that the Province has exclusive 
mortmain jurisdiction and that, therefore, it is for it alone to 
determine the conditions under which a Dominion corporation 
can acquire and hold property.

I think the answer is obvious. Granting the jurisdiction of 
the Province in these matters, the Province cannot, in my opinion, 
so exercise this jurisdiction as to deprive a Dominion company 
of its status or powers. In other words, it cannot, in imposing 
taxation, prevent the company from exercising its powers until 
it has paid the taxes imposed. Nor can it, as was done by this 
statute, deprive the company of its power and capacity to 
acquire, hold and dispose of real estate in Manitoba, or to carry 
on its business, unless and until a provincial license is obtained.

To decide otherwise and to sustain the validity of such a 
statute would in effect restrict the power of the Dominion Parlia­
ment to the creation of the company and the enumeration of its 
powers, but the company would find itself paralyzed and its 
powers would be inoperative so long as it had not complied with 
the requirements exacted by the Province. I cannot think that 
the Judicial Committee ever contemplated, in the John Deere 
Plow Co case, supra, that this could be done.

I would allow the appeal and answer the first four questions 
in the negative and the fifth question in the same manner as 
Perdue, J. The respondent’s action and the interventions of the 
Att’ys-Gen’l of Ontario and Manitoba should be dismissed.

Appeal dismissed xrith costs.
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ONT. HOLLAND ». TOWN OF WALKERVILLE.

s. C. Onliiritt Supreme Court, -10)1*11 fill Dieieion, Meredith, C.J.U., Marian ti, 
Mayee and llodyine, JJ.A. May A. 1919.

Mvnkïfal Cokhiratioks (1 II 0—23ft)—Highways—Kvrkack watkk 
Daaiai.y tip lu ll 111MP—Kxi avatiiin—License—Liariuty.

Till' Ontario Municipal Art (H.K.O. 1014, r. 192, ns. 406a, 4S3) collier 
no power iijmn a municipal ror|mra1ion to give a lirrnar to makr rxr 
vationa on u highway in the room- of building operation» by an abutting 
owner; and when* the latter, on the aswumplion that the license gau 
him the right, did make such exravation», in ronaetpieme whereof it 
wall of the building fell in from the aeeuinulation of water on the highway, 
the injury will la> ileena-d oeeaaioned by hi» own unlawful net and !.. 
hue no reeourwe againut the eor|airation.

SialeiiH'in Appeal by plaintiff from the trial judgment ill nn net inn 
for damages for injury to the plaintiff 's building, in the town of 
Walkerville, by water, caused, as the plaintiff alleged, by 
the negligence of the defendant town corporation.

The judgment appealed from is as follows:—Holland owned land 
at the corner of Assomption street and Lincoln road in Walkerville 
On this he erected a large building with stores below and flats above, 
extending east along the south side of Assomption street from 
Lincoln road to an alley in the rear. Early in the construction 
the rear wall along the alley fell in, and had to tie rebuilt, and then 
fell in a second time, and was again rebuilt, It is said that this was 
caused by rain and surface water which were caused to flow into 
the alley by reason of the pavement constructed by the muni­
cipality upon Assomption street and by water cast upon the alley 
from adjoining buildings across the alley—that the “corporation 
was negligent in permitting the buildings to be constructed so as to 
cast waters upon the alley in considerable volume."

When the claim was first put forward, it was alleged that the 
wall had lieen carried away three times, and not twice, and traces 
of this dishonesty persist in the evidence put forward at the trial.

1 have come to the conclusion that the view I expressed at the 
trial should prevail, and that the falling of the wall is not to he 
attributed to anything for which the municipality is responsible.

When Holland started to build, he intended the brick foundation 
wall to go to the lreundary of his property; and, to enable this to 
be erected, he, without any colour of right, excavated the soil of 
the street and the alley some distance beyond his property line. 
On the alley side some soil fell in and had to be removed; and, when 
the wall was built, he filled in earth in this excavation. This
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earth, lacking cohesion when wet, exerted very substantial pressure 
inward upon the wall, which was not fully hardened and which 
lacked weight and support, and so it fell. The cause was satis- 
facto ily given by the defendant corporation’s witnesses.

Assomption street is graded downward from the lane from the 
point where the alley enters it, and the alley now paved was then 
unpaved and sloped to the street from a point about 50 feet from 
the street-line. The kerb having I wen cut away to afford an ent­
rance to the alley from Assomption street pavement, there seems 
to lie a hollow in the pavement which catches the rain as it falls, 
and wliich is imperfectly drained, but this was not the cause of the 
so-called “rush of water.” In the heavy rain there was water in 
the lane upon the surface from the natural drainage and from the 
roof of the shed and bams. This no doubt, settled into the soft 
earth of the excavation unlawfully made by Holland in the lane, 
and was ample to accomplish the result. There was no great flood 
—just an ordinary heavy thunder-shower.

The action fails and must lie dismissed.
J. H. Rodd, for the appellant.
John Sale, for the defendant corporation, respondent, was not 

called upon.
The judgment of the Court was delivered by
Meheditii, C.J.O.:—Mr. Rodd has presented his case very 

fully and fairly, but we think the points taken in the course of 
the argument are fatal to him.

First, w e think that there was no authority in the corjroration 
to give a license to the appellant to interfere with the highway. 
The sections of the Municipal Act that have l>een referred to— 
secs. 4(Xia., suli-sec. 3(a), and 483*—shew that the jmwer of the

ONT.
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Town or 
YValker-

Mereditli.C.J.O.

•Section 40(>a. was added to the Municipal Act, R.S.O. 1914, eh. 192, 
by the Municipal Amendment Act, 1914, 4 (ieo. V. eh. 33, see. 13. It provides 
that "by-laws may be passed by the counci Is of cities” (see a further amend­
ment by the Municipal Amendment Act, 1917, 7 Geo. V. ch. 42, see. 16) for 
certain pur|K,ses, among wliich is:—

"3. (a) For permitting the use of a portion of any highway or boulevard 
by the ow ner or occupant of land adjoining such highway or boulevard during 
building operations upon such land for the storage of materials for such 
building or for the erection of hoardings.”

Section 483 of R.S.O. 1914, ch. 192, enacts that by-laws may be passed 
by the council of every municipality for certain puriioses, among others:—

"1. For setting apart portions of the highways ... for the 
purpose of boulevards . . .

"3. For iiermitting the owners of lands to make, maintain and use 
areas under and openings to them in the highways and sidewalks . . .

(This is amended by the Municipal Amendment Act, 1917, 7 Geo. V. 
ch. 42. sec. 22, giving authority to permit the construction of a bridge across 
a highway.)
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corporation is limited to giving a right to put up what is known n.< 
a hoarding for the storage of materials. It is a limited right, and 
confers power to do no more than that.

Then I think, even if there had been power, still the difficulty 
in the way of the appellant is that no proper authority was given 
to him to do what he did. It is said that it was given by the 
inspector or some official of the corporation, but there is the signifi­
cant fact that a permit was obtained from that officer, and it 
contains no such authority—it is simply an ordinary building 
permit, and gives only the right to occupy with a hoarding a portion 
of the street for the purpose of building operations.

There is no ground upon which it could be held that this 
corporation had—if it had the power to do so—sanctioned what was 
done by the appellant. It was by reason of the unlawful act of 
the appellant himself that what happened became injurious to him.

Appeal dismissed with costs.

CAN. MITCHELL v. THE MORTGAGE COMPANY OF CANADA.
a n Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and

Mignault, JJ. June 17, 1919.

Landlord and tenant ($ I—3)—Lease—Requisites—Definite com
MENCEMENT < F TERM—STATUTE OF FRAUDS.

In order to satisfy the Statute of Frauds, and create a valid lease 
there must appear either in express terms or by reasonable inference 
from the language used, on what day the term is to commence ami 
when it is to end. A memorandum which has inserted alternative 
time for the commencement of the term does not satisfy these condi­
tions and is insufficient.

[Mitchell v. Mortgage Co. of Canada (1918), 43 D.L.R. 337. 
Affirmed.]

Statement. Appeal from the judgment of the Court of Appeal for 
Saskatchewan, 43 D.L.R. 337, 11 Sask. L.R. 447, reversing the 
judgment of the trial Judge, and dismissing the plaintiff’s action 
with costs. Affirmed.

The material facts of the case and the questions in issue are 
fully stated in the judgments now reported.

Eug. Lafleur, K.C., for appellant ; F. H. Chrysler, K.C., for 
respondent.

idiwto.,1. Ini.NQTON, J. (dissenting) The authority given by the re­
spondent in its telegram of Dec. 21, 1916, confirmed by its 
letter of Dee. 22, 1916, would seem to confer ample authority on
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the alleged agents to make an agreement for a lease for five years 
subject to submission to the respondent of the tenders for repairs 
and improvements.

Pursuant thereto the agents on Jan. 27, 1917, and Jan. 30, 
1917, reported all that seemed required as condition precedent 
and named appellant as proposed tenant.

To this respondent answered by a telegram on Feb. 5, 1917, 
as follows :

290 Garry Street.
Romeril, Fowlie & Co.,

Prince Albert, Sabk.
What rental ia Mr. Anderson prepared to pay for ground floor? 

Not given in your letter.
Mortgage Company ok Canada.

To this wherein the name of the proposed tenant was acci­
dentally confused with that o fthe man tendering for the work 
to be done, the following reply was sent by the agents :—

Prince Albert, Sask.
Mortgage Company of Canada,

290 Garry Street,
Winnipeg, Man.

Ground floor one hundred month not including heat. Tenant John 
Mitchell, rush lease Avenue.

(Sgd.) Romkril, Fowlie & Co.

On February 8, 1917, the appellant and the said agents of 
respondent agreed aa evidenced by the following receipt :—

Prince Albert, Saak.
Received from Mr. John D. Mitchell the sum of Fifty Dollars, being 

tit posit on rental of St. Regia ground floor, building taken at $100.00 per 
mo., for a term of five years to start from completion of repairs or when 
handed over to Mitchell.
$50 00. Romkril, Fowlie k Co.

A. Romkril.

The date is not given but that is supplied by the cheque of 
the appellant shewn to have been given at same time.

This documentary evidence read in light of the surrounding 
facts and ircumstances leaves no doubt in my mind of a con­
cluded contract sufficient to meet the requirements of the Statute 
of Frauds.

The date ot the beginning of the term was made certain 
within the recogn>ed maxim : id certum est qmd certum reddi
potest.
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ONT. C'ascN of this nature requiring certainty of the term of a
8. C. leaae art* eurioualy enough those which the learned author of
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Brooms Legal Maxims puts in the foreground of his comment 
ary on this maxim and cites in 7th ed., p. 465, as illustrative 
of the meaning of the maxim.

The only question raised by the Court of Appeal seems to 
have been the effect to be given fhe concluding words of I In-

idheio..J. receipt “or when handed over to Mitchell'’ which that Court 
seems to have, read as casting a doubt upon the certainty of 
meaning in the receipt.

I feel no difficulty in regard thereto for obviously there is 
nothing more implied than if there had been added to the pro. 
ceding language a stipulation that in the event of the parii.-s 
agreeing on another date that might by consent be substitut <<1 
for the operative words already used, which in themselves were 
binding.

These words on which stress is laid are clearly, as Counsel 
for appellant suggests, mere surplusage.

The bargain thus closed could not be affected by the later 
correspondence between respondent and its agents, which tried 
to introduce a term, previously unthought, of giving the right to 
the respondent to terminate by a three months’ notice the five 
years’ lease it was bound to give.

Nor could the doubt suggested later of the repaire and im­
provements contemplated throughout by the earlier correspond­
ence being likely to exceed the estimate, affect the contract.

Any possible difficulty on that score was, as matter of fair 
dealing, removed by the offer of appellant to bear the extra 
expense.

The contract if need be might be read as one to spend at least 
the sum named in such repairs, alterations, or improvements and 
thus remove any difficulty of non-compliance with the Statute 
of Frauds which might in law attach to the verbal offer of the 
appellant to bear such extra expense.

The question of the agents signing their own name instead 
of the respondent’s was not very seriously pressed in argument, 
but is amply answered by the authorities cited in Leake on < on- 
tracts, 4th ed., 189; and in Fry on Specific Performance. 4th
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ed., 236: and eee alao the cane of Rosenbaum v. Belton, [1900] 
2 Ch. 267, and the cane of Fred Drughorn Limited v. Rederi 
Aktiebolaget Transatlantic, 120 L.T. 70.

I do not think wc arc bound to exercise our mental ingenuity 
to find exclura for anyone pursuing the courue respondent saw 
lit to pursue.

The appellant if confined to a claim for specific performance 
might be sufficiently met by some of these subterfuges but I sub­
mit it had broken a pretty plain obvious agreement and should 
pay the damages thereby suffered.

The appeal should be allowed and the judgment of the trial 
Judge restored with costs here and below.

Durr, J. :—The contract, if there was one, between the appel­
lant and the respondent was that a certain building, of which 
the respondent was the proprietor, should be altered in certain 
respects ; and that on the date of the completion of the altera­
tions the appellant should receive and accept a lease of part of 
it for five years, subject to determination on three months' 
notice. This contract as a whole would be a contract within the 
fourth section of the Statute of Frauds, the agreement to make 
the changes being in part consideration for the undertaking by 
the appellant to accept the lease.

1 am inclined to think that the provision as to determination 
upon notice is not sufficiently evidenced in writing, but assuming 
it to be so, it is quite evident that it is at least doubtful whether 
the respondent's agents had authority to undertake to effect 
alterations at a cost greater than $800, and there is no doubt 
that when it was discovered that the cost of the projected 
alterations would exceed this figure both the appellant and the 
company’s agents proceeded to negotiate afresh, treating the 
whole matter as at large. An understanding between them was 
reached, but the conclusion I have arrived at, after carefully 
reading the statement of February 16, and the letters of the 
20th and 24th of ‘the same month, is that there is too much 
indefiniteness in the expressions used in relation to the subject 
of alterations to enable one to say that the beginning of the con­
templated term is ascertained hy reference to the date of the
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“completion of repair»’’ within the meaning of the memorandum 
of February 20.

The appeal should be diamiased with costa
Anglin, J. :—I concur with Duff, J.
Brodeur, J. (dissenting) :—This is an action for specific 

performance of an agreement for a lease or for damages. The 
property in question is on the ground floor of a property known 
as the St. Regis Hotel in the Town of Prince Albert, Saskatchr 
wan. It had been for a few years without any tenant and was 
probably in a very dilapidated condition. The respondent was 
the owner of it and as its office is in Winnipeg it had instructed 
the firm of Romeril, Fowlic & Co., of Prince Albert, to rent the 
ground floor of the building, the company undertaking to make 
some repairs not to exceed $1,000, and they wrote them on Dec. 
22, 1916, that they would “rent the ground floor at $100 per 
month, we to do the repairing to the plumbing and heating, and 
any other repairs that are absolutely necessary."

On February 8, those agents agreed with the appellant to 
rent that property and gave him the following receipt:

Prince Albert. Ka«k
Received from Mr. John D. Mitchell the lum of Fifty Dollar, being 

deposit on rental of St. Regie ground floor, building taken at $100 per 
mo., for a term of flve yearn to start from completion of repair» or u-hra 
handed over to Mitchell
$•0.00. RoMtalL, Fowlh * CO..

A. tin y ran.
It appears that the appellant intended to carry on on those 

premises a restaurant and that a man named Maclean, who was 
keeping a restaurant in the vicinity, did not like the idea of 
having a competitor in hie neighborhood and tried to obtain the 
lease for himself, offering to pay part of the repairs and also to 
give a larger rent.

Those new offer» evidently tempted the respondent; and, 
disregarding the most elementary principles of honesty, it 
accepted the proposition to lease the property to Maclean.

Being sued by Mitchell for specific performance or for dam 
ages, it was condemned by the trial Judge to pay a sum of $051 
in damages.

The Court of Appeal, 43 D.L.R. 337, 11 Sask. L.R. 447, 
reversed that judgment on the ground that the agreement was
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not a concluded agreement which would aatiafy the Statute of 
Krauda and that the receipt given by the real estate agents did 
not specify the date at which the lease would start.

The respondent pleaded also that the agents had no authority 
ui give the receipt which they had given to the appellant ; but 
the two Courts below decided against it in that respect and that 
point was not very strongly pressed at the argument. There is 
no doubt that Romeril, Fowlie k Co. were the agents of the 
icspondent, that they had been instructed to lease the property 
in question for a sum of $100 per month and that they had agreed 
to do some repairs and alterations in order to render the prop­
erty habitable ; and there is nothing in the receipt which would 
induce one to question the authority of the agents. It must be 
stated to credit of the agents that they had been urging upon 
the respondents to carry on their agreement with Mitchell ; but 
evidently the temptation of having a larger sum of money was 
too strong for the honesty of the company.

There is no doubt that it is essential to the validity of o 
lease that it shall appear on what day the term is to commence. 
There must be a certain beginning: otherwise it would not be a 
perfect lease, and in a contract for lease, in order to satisfy the 
Statute of Frauds, the term of commencement must be shewn. 
Marshall v. Benridge (1881), 18 Ch. D. 233.

But the commencement of the term may be collected from 
the memorandum or by reference to some of their writings. 
Then the question comes up whether we can collect from the 
language of the agreement at what date the lease was to com­
mence.

In the case of Oxford v. Promad (1868), L.R. 2 P.C. 135, it 
was decided that where a certain amount of rental has to be 
paid from the date at which a building should be completed 
that those terms expressed with sufficient clearness the intention 
of the parties to bind themselves from the time it was made to 
do the several acts stipulated. Lament, J., in the Court of 
Appeal admitted that, if the agreement provided simply that the 
term should commence when the repairs should be completed, 
the case of Oxford v. Provand, supra, would apply ; but that by
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inserting in the reecipt given by Roineril, Fowlie k (!o. an alter 
native time for the beginning of the term it was impossible t. 
hold that the eommeneement is fixed or can with reasonable cer 
tainty be concluded from the document.

The lease stated that the term was to start from the comph 
lion of the repairs or when the building was handed over 1 
Mitchell. 1 would construe this language as meaning that th, 
lease shall commence at the termination of the repairs; but if 
by a new agreement between the parties the property was hate le: 
over before or after the repairs were complete, in such a case th, 
lease would start from the latter date. Hut 1 maintain that tin 
primary agreement of the parties was that the rent should start 
from the date at which the repairs would bit complete and that 
there is no reason then to distinguish the present ease from tie 
ease of Oxford v. I'rovntul, tupra.

In those circumstances, 1 have come to the conclusion that 
the judgment of the trial Judge should be restored and th, 
appeal allowed with costs of this t'ourt and of the Court below

Mionault, J. :—The appellant sues for spécifié performance, 
or, in the alternative, for damages on a contract of lease which 
he alleges he made with the respondent of certain premises in 
the City of Prince Albert, Saskatchewan. The agents of the 
respondent for renting these premises were Romeril, Fowlie it 
Co., and assuming that the latter did rent the premises to the 
appellant, there is a question whether the agents did not exceed 
their authority by not stipulating the right of cancellation on 
giving three months’ notice. I think however that for the de­
cision of this ease it will suffice to determine whether or not 
the writing on which the appellant relies satisfies the requin 
ments of the Statute of Frauds. This writing is in the following 
terms:

Prince Albert. Busk.
Received from Mr. John D. Mitchell the sum of Fifty Dollars, being 

deposit on rental of St. Regis ground floor, building taken at $100.00 |«cr 
mo., for a term of five years to start from completion of repairs or when 
handed over to Mitchell.
$60.00. Romeril, Fowlie & Co.,

• A. Romeril.
The rule to be applied haH been authoritatively stated as 

follows :
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It Is essential to the validity of a leaae that it ahall appear either in 
expreea terme or by reference to eome writing which would make it certain, 
or by reasonable inference from the language uaed, on what day the term 
(a to commence. There must be a certain beginning and a certain ending, 
otherwise it ia not a perfect leaae, and a contract for a lease muat, in order 
to aatiafy the Statute of Frauda, contain thoee element». Uarëkall v. 
Sonill ft 11881), 18 Ch. D. 233, at p. 244.

Measured by this rule, the receipt relied on by the appellant 
evidently fails to satisfy the requirements of the Statute of 
Frauds. I doubt whether the parties ever intended it to be a 
memorandum witnessing a contract, or anything more than a 
receipt for the money paid by the appellant. Even if it can be 
looked on as a memorandum it is impossible to determine from 
it the time of beginning of the lease. The term of five years is 
stated “to start from completion of repairs or when handed over 
to Mitchell.” These repairs are not described, nor is it said who 
is to make them. It is true that the respondent, in correspond­
ence with the agents, expressed its willingness to spend on repairs 
the sum of $800, and that the agents, but only after the date of 
the receipt, sent it an estimate specifying certain repairs and 
improvements amounting to $1,122. When the respondent 
demurred at paying more than $800, the appellant says that he 
agreed to pay the excess in cost, over and above the $800, which 
would shew that the matter had not been finally closed by the 
receipt which imposed on him no such obligation.
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But looking at this receipt, the time of commencement of 
the lease is not stated nor can it be inferred from its language. 
Could Mitchell be forced to take possession and pay rental before 
the repairs were completed f Or when these repairs, and they 
had not then been specified, were made, and a delay ensued before 
the premises were handed over to Mitchell, from which of the 
two events, the completion of the repairs or the handing over of 
the premises, would the five year lease begin t The receipt is 
too vague to permit any answer being given to these questions, 
and consequently it cannot be taken as complying with the 
Statute of Frauds.

The appellant relics on the decision of the Privy Council in 
Oxford v. Provand (1868), L.R. 2 P.C. 135, but I think that this 
decision is clearly distinguishable from the present ease. In
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U~ford v. Froraxd, supra, the Privy Council as a court of 
equity considered the surrounding circumstances and the con­
duct of the parties in dealing with the property comprised in 
an agreement vague in its language, in the interval between the 
making of the agreement and the commencement of a suit for its 
enforcement. The tenant, who attacked the memorandum, hail 
before the suit taken possession and had sub-rented a part of 
the buildings referred to in the agreement as having to be con 
structed, or the building of which had then to be completed. 1 
would have had no hesitation in the present ease had the appel 
lant been put in possession of the premises referred to in th. 
receipt. But such was not the caae and the receipt stands aloio 
and without the aid of any surrounding circumstances or of am 
conduct of the parties in dealing with the property that can 
shew a certain time at which the term of the lease would begin 

Although I cannot think that the respondent acted in tin 
matter as the rules of fair dealing required, still there is im 
escape from the conclusion that in law the appellant cann-n 
succeed in this appeal, which must in my opinion be dismisses 
with costa

Appeal dismissed

RE GIBSON sad CITY OF HAMILTON.
Ontario Supreme. Court, Appellate Division, Muloek, C.J., Ki., ('lute, Kiddrh. 

and Sutherland. JJ. May It, 1919.

Taxe» (l VI—220)—Income tax—Fonds in hands <»■ tkustees—11km 
hence.

Income in the hands of a group of trustees not collectively residua 
within Ontario, for a beneficiary to tie determined in the future, tin 
testator himself never having lived in the Province, cannot tic regarde! 
as income "derived” by a |ierson resident in Ontario, or income "n 
ceiveit" by an agent, trustee, etc., for a non-resident, and is not liai* 
to taxation under the Ontario Assessment Act fK.S.O. 1914, c ne­
ss. 5, 10-13).

Appeal by the trustees of the estate of the Honourable 
William Gibson, deceased, from an order of the Senior Judge of 
the County Court of the County of Wentworth dismissing an 
appeal by the trustees from the decision of the Court of Revision 
for the City of Hamilton whereby an assessment of the estate of 
the deceased, by the Coiporation of the City of Hamilton, in 
the year 1918, for taxable income, $9,200, was affirmed.
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The appeal was upon a case stated by the County Court Judge.
Two of the trustees and one of the beneficiaries resided in the 

city of Hamilton; the deceased himself did not in his lifetime 
reside in Hamilton.

The queetions stated for the opinion of the Court were:—
(1) Is that portion of the revenue of the estate of the Honour­

able William Gibson received by the trustees in Hamilton assess­
able anywhere, under the provisions of the Assessment Act as to 
taxation of income?

(2) If so, is it assessable in Hamilton?
John Jennings and George C. Thomson, for the appellants.
F. H. Waddell, K.C., for the respondents
Mulocb, CJ. Ex.:—This is an appeal from the judgment 

of His Honour the Judge of the County Court of the County 
of Wentworth, dismissing an appeal by the trustees of the 
estate from the decision of the Court of Revision of the City of 
Hamilton, affirming an assessment of the estate of the deceased in 
respect of the sum of 19,200 as taxable income in the year 1918.

The will of the testator contains the following clauses:—
“7. . . . And I direct that all the income from time to

time not required for the purposes of maintenance of my said 
children shall be added to and form part of my estate herein called 
the ‘general trust estate.'

“8. 1 hereby declare and direct that my trustees shall hold the 
said general trust estate and all other trust premises (i any) 
. . . and after having carried out the terms of any declaration
or declarations of trust which 1 may have made upon trust on my 
youngest living child attaining twenty-five years to divide my 
general trust estate as it may then exist in equal shares or portions 
among my children then living and the children then living of any 
deceased child of mine such grandchildren taking (equally as 
between then) if more than one the share their parent would have 
taken if then living and the share of any such grandchild under 
twenty-one years of age shall lie paid to his or he guardian duly 
appointed or be received and held by the Mercantile Trust Com­
pany of Canada Limited as such guardian or as trustee."

It is admitted that no portion of the $9,200 in question is 
required for the maintenance and education of anv child of the 
testator.
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The provisions of the Assessment Act, R.8.0. 1914, ch. 195, 
applicable to the question before us, are as follows:—

Section S: “AU . . . income derived either within or
out of Ontario by any person resident therein or received in 
Ontario by or on liehalf of any person resident out of the same 
shall lie liable to taxation, subject to the following exemptions."

(Then follows a list of exemptions, none of which apply to the 
income in question.)

Section 11 : “Subject to the exemptions provided for in sections 
5 and 10.—

“(a) Every person not liable to business assessment under 
section 10 shall lie assessed in respect of income;

“ (6) Every |icrson although liable to I lusiness assessment under 
section 10 shall also lie assessed in resjiect of any income not 
derived from the business in res|>ect of which he is assessable under 
that section.”

Section 12. "Subject to sulseection 6 of section 40 every person 
assessable in respect of income under section 11 shall l<e so assessed 
in the municqiality in which he resides either at his place of resi­
dence or at his office or place of business.”

Section 13. “Every agent, trustee or jiernon who collects or 
receives, or is in any way in jiœseseion or control of incon e for or 
on liehalf of a person who is resident out of Ontario, shall lie 
assessed in resjiect of such income.”

According to sec. 5, ‘income,” to lie liable to taxation, must 
be income “derived” by a person resident in Ontario or "recehcd 
in Ontario by or on liehalf of a person resident out of Ontario." 
That is, the income in respect of which any one is liable to taxation 
must lie either (a) income derived by such person being resident 
in Ontario, or (b) income received by an agent, trustee, etc., for 
a non-resident.

In the former case the person assessable is the beneficiary : in 
the latter, it is his representative. The beneficiary “derives” the 
income, but the representative merely receives it.

Income to lie assessable must, I think, fall within one or other 
of these two classes.

By the terms of the testator's wUl, no one at present is entitled 
beneficially to the income in question, nor until a future period 
can it be determined who shall be entitled to take beneficially.
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There can be no taxation of income without previous assessment 
of some person in respect of such income. A person liable to 
assessment becomes personally liable to pay the tax. At the present 
time no one is liable to assessment in respect of the income in 
question or entitled to it beneficially.

Counsel for the respondents argued that under sec. 13 the 
trustees were assessable. To bring the case within that section, 
it must appear that the trustees are collecting or receiving the 
income for or on behalf of a person, and also that such person is 
resident out of Ontario. It may lie that the person who ultimately 
becomes entitled to the income in question is yet unborn. Such a 
person does not come within the class of persons mentioned in 
sec. 13, namely, persons resident out of Ontario. This implies a 
person living at the present time and residing out of the Province.

Further, the section renders the trustees assessable only w hen 
the ces'ui que trust resides out of the Province. Such is not the 
present case. I am, therefore, of the opinion that, in view of the 
facte of this case, the trustees are not assessable in respect of the 
income in question. Thus, there is no one at the present time who 
is assessable in respect of the income in question, and the inference 
is hat under such circumstances the legislature did not intend 
that the fund should be liable to taxation.

1 therefore, with respect, think the apireal should Ire allowed, 
with costs, if asked.

Riddell, J., agreed w th Mulock, CJ. Ex.
Clute, J.:—The following case is stated for the opinion of a 

Divisional Court, by way of appeal by the trustees of the estate of 
the late William Gibson from the judgment of Ilia Honour Judge 
Snider, Judge of the County Court of the County of Wentworth, 
dated the 12th November, 1918, whereby an appeal by the said 
trustees from the decision of the Court of Revision for the Muni­
cipality of the City of Hamilton, dated the 16th October, 1918, w as 
dismissed.

This appeal is made pursuant to sec. 81 of the Assessment Act, 
as enacted by the Assessment Amendment Act, 1916, 6 Geo. V. 
eh. 41, sec. 6.

The said estate was assessed in 1918 by the Municipality of the 
City of Hamilton for income on a sum of 19,200. The said trustees 
dispute the right of the said municipality so to assess the said estate, 
on the following grounds:—
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“(1) The general principle of the Asaessment Act, R.S.0 
1914, ch. 195, as respects the taxation of income, is, that revenue 
in the hands of agents or trustees (except agents or trustees fur 
non-residents of this Province) is not assessable in the hands of 
such trustees nor until it reaches the hands of the persons (being 
residents of this Province) who are entitled to use the same for 
their own purposes.

“ (2) That under the Assessment Act now in force, R.S.0.1914. 
ch. 195, there is no authority for the assessment of income of this 
estate in the hands of the trustees, as by the terms of the will the 
same shall be added to and form part of the testator’s ‘genera1 
trust estate,’ which is not divisible until 1920.

“ (3) That the revenue or income of the estate is not assessnbv 
by the Municipality of the City of Hamilton.”

The following are admissions of fact:—
"(a) That the testator did not reside in Hamilton.
“ (b) That two of the trustees reside in Toronto, one in Winni­

peg, and two in Hamilton.
“ (c) That only one lieneficiary resides in Hamilton.
“ (d) That none of the income in question is required for tin- 

maintenance and education of any child of the testator.
“(e) That the said general trust estate is not divisible until 

1920.
" (f) That there is sufficient income of the estate received b\ 

the trustees in Hamilton to justify the assessment if assessable in 
Hamilton.”

The questions for the opinion of the Court are: (1) Is that 
portion of the revenue of the estate of the Honourable William 
Gibson received by the trustees in Hamilton assessable anywhere, 
under the provisions of the Assessment Act as to taxation of income” 
(2) If so, is it assessable in Hamilton?

Clause 7 of the will directs that “all the income from time to 
time not required for the purposes of maintenance of my said 
children shall be added to and form part of my estate herein called 
the ‘general trust estate.’

“8. I hereby declare and direct that my trustees shall hold the 
said general trust estate and all other trust premises (if any)
. . . and after having carried out the terms of any declaration
or declarations of trust which I may have made upon trust on my
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youngest living child attaining twenty-five years to divide my 
general trust estate as it may then exist in equal shares or portions 
among my children then living and the children then living of any 
deceased child of mine such grandchildren taking (equally as 
between them) if more than one the share their parent would have 
taken if then living and the share of any such grandchild under 
twenty-one yeare of age shall be paid to his or her guardian duly 
appointed or be received and held by the Mercantile Trust Com­
pany of Canada Limited as such guard an or as trustee."

Section 2(e) of the Assessment Act defines “income,” and adds: 
'and shall include the interest, dividends or profits directly or 

indirectly received from money at interest ujion any security or 
without security, or from stocks, or from any other investment, 
and also profit or gain from any other source."

Section 5 provides that "... all income derived either 
within or out of Ontario by any person resident therein, or received 
in Ontario by or on behalf of any person out of same, shall be 
liable to taxation," subject to certain exemptions which do not 
affect this case.

By the Interpretation Act, lt.8.0. 1914, ch. 1, sec. 29 (x), 
“person" shall include any body corporate or politic, and the 
heirs, executors, adminstrators or other legal representatives of a 
person to whom the context can apply according to law.

Section 5 of the Assessment Act makes all income derived within 
Ontario by any person or resident therein liable to taxation.

The first question is : Do the trustees of this estate fall w ithin 
the definition of “person," within the meaning of sec. 5?

It does not appear from the case stated who the trustees are, 
or whether they are also the executors of the will.

In my opinion, the definition of “person ” in the Interpretation 
Act, above referred to, is broad enough to include the trustees in 
this case: they fall within the definition of the term “person" in 
the Interpretation Act.

1 think it plain that the intention of the Act is that all income— 
unless excepted—is liable to taxation. The Act should “receive 
such fair, large and liberal construction and interpretation as will 
best ensure the attainment of the object of the Act . . .
according to the true intent, meaning and spirit thereof:” Interpre­
tation Act, sec. 10.

Re

AND
Citt or 

Hamilton

;
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If the construction contended for by the trustees is the true 
one, the true intent and meaning of the Act might be avoided 
and its application precluded in every case of this kind.

The answer to the first question should be “Yes.”
Under the heading "Taxation on Income directly,” secs. 11, 

12, and 13 contain certain provisions. Section 11 (1) (a) provides 
that "every person not liable to business assessment under section 
10 shall l>e assessed in respect of income.”

Section 10 refers to business assessment.
Section 12 (1) provides that, subject to sulveec. 6 of sec. 40 

(which refers to mines and does not aflect this case), every person 
assessable in respect of income under sec. 11 shall lie so assessed 
in the municipality in which he resides at his place of residence or 
at his office or place of business.

I think the trustees in this rase are included in the above 
definition of “person," and that the portion of the revenue of the 
estate received by the said trust s is assessable in their hands as 
income.

The statute does not expressly declare in what municipality 
such income shall be assessed; but, inasmuch as, under secs. 11 
and 12, every person in respect of income shall be assessed in the 
municipality in which he resides, either at his place of residence 
or at his office or place of business, and as the trustees represent 
the estate of the deceased person, by analogy and impl cation from 
the wording of the statute the said income should be assessed by 
the municipality where the testator resided and carried on his 
business at the time of his death, and is not assessable in Hamilton.

I think the appeal should be allowed with costs, if asked.
Sutherland, J., agreed in the result. Appeal allowed.

MAN. Re SMITH ESTATE.
g g/ Manitoba Kinp'g Bench, Mothers, C.J.K.B. October 6, 1919.

DESCENT AND DIS! RIH1TTK1N (1 1 A--- 4)—DeVOLCTION OF ESTATES AfT,
R.8.M. 1913, c. 54—Intestacy—Only nephews and nieces 
snsviviNci—No paovisioN in Act—Distribution.

The Devolution of Delate* Act, H.8.M. 1913, c. 64, makes no proviuiin 
for the case of an intestate who dies leaving neither widow nor parents, 
nor lineal descendent*, nor brothers nor sisters surviving, hut only 
children of deceased brothers or sisters. The Act did not intend to 
change the law ss it previously slewed and the [sisition of the eslnic as 
to which there is an intestacy should be distributed amongst the nephews 
and nieces of the intestate per capita and not per stirpes.
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Adamson and Lindsay, for Western Trust Co.; E. D. Honey- 
man, for next of kin.

Mathei:8, C.J.K.B.: -This is un application for advice by the 
executors of the last will of the deceased William Sn ith. As to 
part of the estate there is an intestacy, and it is as to the dis­
tribution of this i>ortion that the executors are in doubt. The 
intestate had been n amed, but his wife predeceased him, leaving 
no children. His father and mother were also dead. He had six 
brothers and sisters, all of whom died liefore he did. Two died 

. childless, but four left living children at the time of the intestate's 
death.

The question arises as to how the portion of the estate as 
to which there is an intestacy should be distributed amongst 
the children of the deceased brothers and sisters, whether per 
capita or per stirpes.

Section 12 of “the Devolution of Kata tvs Act,” R.K.M. 1913, 
c. 54, makes no express provision for the case of an intestate who 
died leaving no child oi other lineal descendants, or wife or husband, 
father or mother, or brother or sister, but who left nephews and 
nieces, the children of deceased brothers and sisters. It does 
provide that if the intestate have no father or mother, his estate 
shall go to his brothers and sisters in equal shares, and if “any" 
of his brothers and sisters lie dead, their children shall take the 
parents’ share. The statute also provides for the cast1 where there 
are neither brothers or sisters, or children of brothers or sisters, but 
it is silent as to the case where all the brothers and sisters are dead, 
leaving children. It was urged that “any” should l>e construed to 
ncan “any or all,” but I cannot so construe it without attributing 
to the Legislature an intention to make a very in portant change 
in the law resiteeting the distribution of the property of intestates.

The section in question was first enacted as s. 8 of “An Act to 
Hegulate Adn inistration of Intestates' I'states,” 34-38 Viet. 
Man. stats., passed at the first session of the first Legislature of 
Manitoba in 1871, and has remained in force without change. 
At that tin e the law undoubtedly was that if an intestate left 
neither widow nor parents nor lineal descendants, but did leave 
one or n ore brothers or sisters, and the children of one or more 
deceased brothere or sisters, the estate went to the brothers and 
«Rtcrs equally, the children of deceased brothers or sisters taking

Re 
Smith 

tier ate.
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the parents' share. In other words, the distribution in that case 
was /ST atirpea. But if in the ease stated there were no brother» 
ami sisters surviving, but only ehildren of deceased brothers or 
sisters, the whole estate was distributed amongst such children 
per capita; Lloyd v. Tench (1751), 2 Vos. Sr. 213, 28 E.R. 138; 
BuMerea v. Albert (1754), 2 Ijbb 51, 161 K.R. 200, II Hals. 22 
Williams on Kxecutors 1251; Walker & LI wot si on Deecent 352 ; 
Williams Personal Pro|)erty 525; Armour on Devolution of Estate» 
278, 279.

The law was founded on “An Act for the better Settling nl 
Intestate Estates,” 22 & 23 ( ’has. II., c. 10, which provided for 
equality an ongst kindred of equal degree. Brothers and sister» 
are of the second degree, w hereas their children arc < f the third 
degree. If then* were any kindred of the second degree and the 
representatives of others of the same degree the estate was dis­
tributed into as n any jiart* as there weie kimhvd or represent­
atives of kindred of that degree, that is to say if an intestate had 
had five brothers or sisters, but two of them had predweaswl him. 
one leaving five and the other three children, the estate would 
be divided into five equal parts of which one would go to each of 
the three brothers or sisters still living, one part to the five children 
of the one deceased brother or sister ami one part to the three 
ehildren of the other deceased brother or sister. But if all the 
brothers and sisters had keen dead, the estate would liave Ihvii 
distiibuted amongst their children equally. When there were 
no kirn Inal of the first or second degiec, but there were nephews ami 
nieces, children of deceased brothers and sisters, these being all 
of the third degn*e shared the estate equally.

If the Legislature néant by using the words “if any of hi» 
brothers le dead” to provide also for the case where they were 
“all” dead, it will be seen at once that a very in portant change 
was effected in the law of distribution of the property of an intes­
tate. The word “any” n ay, as sometimes used, l>e sufficiently 
eon prehensive to include “all,” but I do not think it should lie so 
construed here. Had the Legislature intended to effect such a 
radical change in the law it would no doubt have expressed such 
intention in clear language. It could have easily put the matter 
beyond doubt by inserting the word* “or all ” after the won! “any.”

1 think the pro|>er conclusion is that, the Legislature did not



48 DXJL] Dominion Law Reports. 437

intend to change the law hut that it has altogether omitted to 
provide for the ease when* all the brothers and sisters are dead, 
leaving children, and that in sueh a ease the law of tlistrihution 
.-is it prevailed before the statute is still in foret1.

In n y opinion the portion of the estate as to which then* is 
in intestacy should In» distributed an ongst the nephews and 
nieces of the intestate per capita ami not ptr «ftY/wt.

Costs to idl imrties out of the estate. Judgment accordingly.
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Smith
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ROBSON v. WILSON. ONT
Ontario Supreme Court, Ap/icllate llaimon, Meredith, C.J.HritU/n u 

l*aUhford, ana Middleton, JJ March il, I9IH.

Kahkmbnts ( | IIA—5)—Way—Exphkmhjkakt Lost i.ham Limitations 
Act, R.8.O. 1014, C. 75.

All easement to use an existing ami well-marked lane or road wax- 
over another’s land, the only means of access to a farm and constantly 
used as such for a half a century, is ucouired by express grant under a 
conveyance of the farm together with "all ways, easements and appurten­
ances, tielonging or ap|iertaining, or used, occupied and enjoyed;" and 
title thereto would also be presumed from the doctrine of lost grant, 
or would arise under the Limitations Act, where there was no actual 
unity of |*«session of the dominant and servient tenements during the 
lieriod of 20 years preceding the commencement of the action.

An appeal by the defendants from the judgment of Denton, statement 
Jun. Co. CJ., in favour of the plaintiff*, in an action in the County 
Court of the County of York, in which the plaintiffs claimed an 
injunction restraining the defendants from trespassing upon the 
plaintiffs’ land and cutting and destroying trees, damages, an 
account, and a declaration of the plaintiffs' rights. The defendants 
asserted a right of way over the plaintiffs’ land -the right to the 
use of a lane.

The judgment appealed from in as follows :—
It is conceded by all parties that, while the owners of the west 

half of the lot have a right of way over the lane in question by 
express grant, there is no such grant in favour of the south-east 
quarter, owned by the defendants. A short almtract of the title 
is necessary to a proper understanding of the case:—

Henry Peterman acquired the south-east quarter in 1872 and 
the north-east quarter in 1875. Some time between 1875 and 
1879 (it could not have l»een earlier than 1875), Henry Peterman, 
owning the 100 acres, established the lane along the southerly 
part of the north-east quarter, and put up the fences. The
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southerly fence of the lane is the boundary-line lietween the north 
8. C. east and south-east quarters. Some years liefore, there was a

itoMoN travelled way or trail leading from the west half of the lot to the
Wimon ^th concession, but tliis was an irregular and circuitous way 

passing first through the south-east quarter, and then running 
north-easterly through the north-east quarter to the 7th con­
cession. We are not concerned with it in this action. In 187ft 
Henry Peterman, who then owned the 100 acres, conveyed the 
south-east quarter to his son George, who, soon after, erected a 
house and bam thereon. The bam is close to the lane; the house 
is a little farther away. A gate was put in the lane-fence, and 
ever since that time access to and egress from the house to the 7th 
concession has lieen over this lane and through this gate.

It is contended by the defendants, first of all, that from the 
grant by Henry Peterman to his son George in 1879 of the south 
east quarter, a grai t must be implied of the right to use tins lane 

There can lie m doubt, 1 think, that, as a matter of low, if 
at the date of the conveyance from Henry Peterman to his son 
George the rght of way in question was an apparent and con­
tinuous casement, which was necessary to the reasonable enjo> 
ment of the south-east quarter, and which had lieen and was at 
the time of the grant used by the owner of the 100 acres for the 
benefit of the south-east quarter, then a grant of such casement 
will be implied: Wheeldon v. Burrows (1879), 12 C'h. D. 31; 
McClellan v. Powasmn Lumber Co. (1907), 15 O.L.R. 07, (1908), 
17 O.L.R. 32, and (1909). 42 Can. 8.C.R. 249.

If the house and bam bad lieen built liefore this grant, and the 
lane had lieen used liefore this as a means of access to the house 
and bam, I should have thought that the right of way was an 
apparent and continuous easement, and would pass. But in 
1879 the condition was this. There was a straight lane running 
back from the 7th concession ; the south boundary of the lane is 
the txmndary lietween the north-east quarter and the south-east 
quarter; the lane itself being entirely upon the north-east quarter. 
It was made in the first instance for the benefit of the owner of 
the west half. To make a right of way an apparent and con­
tinuous easement, it is necessary to shew that it is more than a 
mere convenience. 1 think it must be shewn that, while there is 
no alisolute necessity, there is some necessary dependence upon
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it, and I do not think this has lieen shewn in this ease. Why 
should we infer or imply from the conveyance in 1879 that the 
grantor intended to give a right of way over the lane in question? 
The south-east quarter fronts upon the 7th concession ; may we 
not with equal right assume that the grantor thought that, if 
buildings were erected, access to them would lie obtained over 
another way from the 7th concession?

Finding, then, as 1 do, that the right of way over the lane in 
question was not an apparent and continuous easement enjoyed 
by the south-east quarter, the defendants’ contention on this 
branch of the case fails.

Then it is contended, secondly, that the defendants have 
acquired a right of way by prescription. To obtain this they 
must shew that the right of way has lieen actually enjoyed by 
them or their predecessors in title, claiming a right of wav, without 
interruption, for the full |>eriod of 20 years next before this action 
was brought. There is no doubt at all that during the last 20 
years and longer the iieop1-. who occupied the premises and lived 
in the house on the south-east quarter did use this lane as a means 
of getting to and from the house and in working the farm. Rut, 
unfortunately for the defendants, there has been unity of possession 
for most of that period. In 1890. George Peterman sold the 
south-east quarter to George Robson, and in 1898 Henry Peterman 
sold the north-east quarter to Samuel Robson. George Robson, 

i up to the time of his death in 1890, worked the whole 100 acres, 
l owning the south-east quarter, and renting the north-cast quarter 

from Henry Peterman. The two places were worked together. 
In 1897, the south-east quarter was sold by the mortgagee to 
George H. Wilson, a brother of the widow of George Robson. 
George H. Wilson allowed his sister to work the place, she paying 
what she could and keeping up the interest. From 1898 to 1908, 
the widow of f leorge worked the south-east quarter, and also paid 
$19 a year rent for the pasture in the rear of the north-east quarter 
anil for the use of the lane. F'rom 1908 to 1912, Kdwin Robson, 
a son of George, rented the north-east quarter from his grand­
father, Samuel Robson, and Kdwin and his mother worked the 
100 acres. In 1912, the widow and Fidwin moved away, and the 
defendant Wilson took possession of the south-east quarter, and

at 4s m u

ONT.

8. C 

Robson



440 Dominion Law Reports. [4ê D.L.R.

ONT.

8. C.

Robson
v.

WlIAON.

the plaintiff Rol>son the north-east quarter. So that, during at 
least 10 years of the time since George Robson acquired the 
south-east quarter in 1890, there was a unity of possession, though 
not of ownership. Whatever may be said as to the effect of unity 
of possession, as distinguished from unity of ownership, upon > 
claim by prescription at common law, as to which vide Gale <m 
Easements, 9th ed., p. 182, it has been held with regard to a claim 
under the Prescription Act that mere unity of actual possessif 
occurring at any time during the iwriod is sufficient to prevent 
a claim from being established under the Act, even though the 
alleged dominant and servient tenements be held under different 
landlords: Onley v. (iardiner (1838), 4 M. & W. 490; Haiti shill v. 
Heed (18f>0), 18 C.B. 090; Damjter v. Hassell, [1901] 2 Ch. 350.

Some doubt has I wen cast uj>on the first two of these <leeisinn.s 
in Ladytnan v. (irave (1871), L.R. 0 (’h. 703, at p. 708, and in 
Ecclesiastical Commissioner8 for England v. Kino (1880), 14 Ch. 
D. 213. Rut in Damjhr v. Hassell, which is later than any of 
them, Joyce, J., said (p. 354) that the decisions in question have 
not lwen overruled or expressly disapproved of. and should Ik* 
followed. And the reason for this rule is not hard to find. During 
the unity of {wssession the servient owner can never complain of 
the use of the easement, in other words, cause an interruption in 
the user. In this case the owner or tenant of the south-east 
quarter had during the unity of possession the right to use the 
lane by virtue of Iwing tenant of the north-east quarter, and 
during such iwriod the owner of the north-east quarter could not 
complain or interrupt.

'1 here will lw judgment for the plaintiffs for a declaration and 
an injunction as prayed, and for $15 damages for the cutting of 
the trees, and for the costs of the action.

In palling with this case, I ought to add that, in view of the 
fact that this lane has lwen used as a means of access to the house 
and barn on tlie south-east quarter for so many years, and inas­
much as depriving the defendants of the use of it now will entail 
the making of another and sejwrnte entrance from the 7th con­

cession. and in view of the fact that the plaintiffs are obliged to 
keep open the lane in question for the owners and occupants of 
the west half of the lot, it is to lie hoped that the plaintiffs will
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allow the lane to I* uaeil as heretofore ii|>on the <lefemlante paying ONT- 
a misonahle rental for its use. 8. (’.

The judgnent for the 815 and injunction will lie against the itoii*ox 
defendant Wilson alone. ... »•

_ , , , ., „ WILSON.J. (iilclimt, for tlie appellants.
.4. J. .1 udermn, for the plaintiffs respondents
Mekkmth, CJ.C.Pj—The judgnent appealed against de- MjwSiUi. 

prives the defenilants not only of their only means of access 
front the front to the hack of tlieir farm, hut also of their 
only n cans of access to their farm, upon w hich one of tliem resides, 
in any way; and does so notwithstanding the fact that such means 
of access have lieen in constant use hy the defenilants, and those 
through whom they acquired title to this land, for half a century, 
and have been the only means of such access ever situe the land 
was occupied or used in any manner.

Such a user of a right of way necessarily carries with it very 
strong evidence of a legal right to it, and it must he an exceptional 
ease in which it can lawfully tie brought to an end, as that in 
question in this action is hy the jtulgn ent appealed against. The 
lawyer, as well as tlie layman, is very properly op|msed to a 
disturbance of such long-continued possession; tlie lawyers have 
gone so far as to write, and often enforce, the fiction of a lost 
grant, to prevent such a disturbance of such a possession. Hut 
there are exceptional cases; and we have now to consider whether 
this is a cose in which the plaintiffs ore entitled to the right which 
the jialgnent appealed against gives them notwithstanding such 
[««session, in all the circumstances of the case.

Tlie eon mon defences to an action such us this are: that the 
defendant hits lieen and is lawfully entitled to tlie right of way 
under: (1) an expressed grant ; (2) an implied grant; (3) a lost 
grant; or (4) the Limitations Act: and all these defences are open 
to the defendants Itéré, as they were in the County Court also.

But, liefore considering them, the material facts must lie 
found, for really the case depends upon fact more than law: 1 mean 
that when the facts arc found, and kept in mind, there should not 
be any great doubt or difficulty regarding the law which is appli­
cable to them; and, although at the trial, and u|»n the argument 
of this appeal too, the whole story of all tlie lands involved, and 
all tlie devolutions of the titles to them, and many incidental
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__ circunatanree, wen: fully discussed, the material facte are really
H. C. few in numhèr ami little in controversy, or, at all events, easili

Robson found.
The owner of the west half of the whole lot has a right of « u

n ILMON.
----- over the plaintiffs’ land—which is the north-east quarter of the

cTc e whole lot—to the concession-road in front of the lot, at iteeastvili 
limit. This right of way was made appurtenant to the west lull 
of the lot by the will of Samuel Wallis, made in the year IRIS 

Henry Peterman became the owner of the defendants’ land, 
the south-east quarter of the whole lot, in the year 1873; and he 
became the owner of the plaintiffs' land, the north-east quarter 
of the whole lot, in the year 1875.

Henry Peterman's son Cïeorge Itérante the owner of the land 
which is now the defendant»’, the south-east quarter lot, under i 
deed front his father to hint, dated the 17th Novemlter, 1870 

It is not necessary to refer to any of the deeds or other writimrs 
by which title has come down to the plaintiffs anil defendants 
respectively, further than to say that in none of them, until recent 
years, is any right of way desrrilied or referred to except in the 
general words attributed to the conveyances by such enactments 
as Short Forms of Conveyances Acts.

The locality of the right of way created by the will of 18Is was 
not defined in the will: anil, the front of the lot I icing swan pv. 
Henry Peterman, after acquiring tit.e to the two quarter lots, rut I 
intending to bring them into use and cultivation, naturally, mil 
very reasonably, proceeded to lay out a way, ami construct a rond, 
for the three-fold purposes of affording a n cans of access to his 
two quarter-lot farms, and a way which would well meet lie 
obligation ,otposed upon the noith-east quarter-lot by the will of 
1848: and that way he made, almost necessarily, along the south­
erly limit of that quarter-lot, extending from the highway in front 
of the whole lot hark to the west half of tlie lot. lie could not 
make one-half on tlie south-east quarter Itecause that would not 
satisfy the obligation of tlie will, which created the right of wav 
over the north-east quarter only; anil to serve lioth quartet -lots 
best it hail to lie made just where it is.

The way in question has lieen called a lane, but it is fairly 
entitled to a more imposing name: instead of I icing 10 or 12 feet 
in width, it was at once made t»o roils w: e; it was fenced on loth
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sides; a culvert was built in it; and, where necessary, it was in the 
first place made in the manner called “corduroy;” that is, it was 
constructed of timlier logs laid crosswise as its foundation.

Much of the work done in making this jiermnnent and efficient 
way was done by George Peterman, the son, working together with 
his father, to afford a good means of ingress and egress for the 
three-fold purposes I have mentioned.

Not only was there no other means of ingress and egress for 
the south-east quarter lot when George Peterman acquired title 
to it. but, as I have said, there never had lieen, and has never since 
been and is not now : and the san e applies equally to the north- 
east quarter lot.

Vnder the Short Forms of ('onveyanees Act in force when the 
deed from father to son wash ade, t lie father granted: “all . . .
ways . . . easen ents . . . and appurtenances whatso­
ever’’ to the south-east quarter-lot “lielonging or in anywise 
a pertaining, or with the same . . . used, occupied and 
enjoyed . . (R.8.O. 1877, ch. 102, sec. 4).

As the «Iced to the son was not made until ti years after the 
father lieeaire owner of the south-east quarter-lot, and 4 years 
after he liecame owner of the other lot, and as there was no other 
way in or out of either, the way in question must have lieen pretty 
well constructed, and have lieen in use for several years, when the 
son lecamc owner of the quarter-lot.

The facts of the case seem to n e to bring the wav in question 
well within the words of the grant which I have quoted; and 
therefore the first of these four defences is established.

As to the second of these—an implied grant the defendants 
could gain nothing by it if they failed on that of the expressed 
grant : if the way does not come within the meaning of the words 
expressed, it cannot come within the meaning of any that should 
lie implied.

Hut, if these two defences should fail, the third ought to suc­
ceed: the case is a strong one for applying tlie doctrine of a lost 
grant, without going nearly as far as the (ourts of law in Kngland 
have gone in applying it. The law upon the subject is discussed 
in the leading case, upon other points, of ballon v. Angus (1881), 

. ti App. t ’as. 740, wliere the rule is shewn to lie as it is generally 
nmlvrstood to he—that where it is found that there has lieen what
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is equivalent to miveine possession for more than 20 years it ought 
to Is1 presun e<l to have originate.! lawfully, that is, in most cases, 
in a grant : and that unity of possession, which would tlefeal a 
defence under the Statute of Lin it at ions, might not defeat a 
claim under this defence : see it. at p. 814, and Ayiwley v. fi/oo r 
(1875), L.R. 10 Ch. 283.

The suggestion that, the case being oqe between father ami 
son, the uie and lienefit which the son had of the way should le 
attributed to a mere license by the father -a mere matter of 
courtesy or favour- has no weight in my mind: I am not inclined 
to think that a father would convex less than a stranger in such a 
matter a father selling to his son the farm in question without 
any otlier n cans of access to it ; and a way which the son probably 
did more than the father to make. And, if that were not so. the 
suggestion would not account for the use of the way after the 
north-east quarter passed into the hands of others.

Hut, should the defendants fail on all of the first three of tlies' 
defences, they should, in nv opinion, succeed on the fourth. Tin 
should, admittedly, except for what is called a unity of possess!'o 
of the two quarter-lots for several years within, and also before, 
20 years next liefore the commencement of this action. What is 
relied upon is some kind of a tenancy of the north-east quarter-lot 
which the owner of the otlier quarter-lot is said to hate had. 
There was, at no tin e, any unity of ownership: if there had Icon, 
a very different question would have arisen ; the parties would 
hardly he engaged in this litigation if such were the case.

Vnder the demise from year to year, or other right in rcs|»'ct 
of the north-east qmirter-lot, whatever may have I icon its exact 
character or duration, before or during the last 20 y ears, them was 
no extinguishment in law, or in fact, of the right of way: there " as 
not any kind of cessation in fact of its use: it would lie puerile to 
urge that the owner of the south-west quarter-lot ceased to make 
use of the way as one appurtenant to the lot lie owned, and the 
only means of access to it, and exercised only the rights of a tenant 
or less than a tenant of the other quarter-lot whenever he or si* 
passed over it lietween his or her own home on his or her own lot 
and the highway to which the private way led: to urge that lie or 
she abandoned in fact his or lier greatly needed rights in connection 
with this way as owner to enjoy them as tenant, a tenant such as
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he or she was: see Hollina v. Yemey (1884), 13 Q.B.I). 304. Nor 
must it be forgotten that the owner of the north-east quarter-lot, 
even if lie had also acquired ownership of the other quarter-lot, 
could not close the way, because of the right appurtenant to the 
west half of the lot. The learned County Court Judge seems to have 
thought that the eases of Onley v. Gardiner, (1838). 4 M. A W. 4%. 
and liattiahill v. Heed, 18 C.B. 696, required that he should con­
sider that mere unity of possession during the 20 years immediate! 
More action defeated a defence under the Statute of Limitation*. 
In that I am quite unable to agree. Whether, during the tenancy 
or tenancies or the exercise of any other right, the owner of the 
south west quarter-lot. or his tenant was or was not actually enjoy­
ing the right of way in question, claiming right thereto as such 
owner, must le a question of fact, tor there can lie no reasonable 
contention that is a matter of law he or she could not do so; there 
should lie no such contention in the face of the obvious fact that 
he or she was so actually enjoying it.

It is difficult to gather from the report of the ease of Onley v. 
Gardiner f^upra, just what the facts were, but 1 should gather that there 
was no use of the way during the jieriod of unity of possession. 
The statement of facts is that there was a use of the plaintiff’s 
closes 4(1 years liefore action, but that user had long ceased: that 
down to about 15 years liefore action the three closes -plaintiff's 
and defendant's—had lieen occupied together: and that, from 
that period down to action brought, a way over the plaintiff's 
close from the defendant's close had lieen used for all purposes 
the early use was for carrying hops and hop-poles only. It is 
difficult, for me to see how a case decided upon such a state of 
facts can rule a case such as this, of such widely different facts, 
leading to widely different inferences ami conclusions. In that 
case it seems that, upon its particular facts, no one could complain 
of any use which was made of any of the closes during the unity of 
IHtHsession. But how is it iiossible to assert that no action could 
have lieen brought by the owner of the south-west quarter as such 
owner for an unlawful utse of the way as a way appurtenant to his 
own lot, ami in that way only it was used;or indeed an action against 
him as tenant for lieing a party to such an encmaclimcnt upon and 
ti-spaas to the demise#! land? And it may lie added that, even 
in that case, leave was given to amend by pleading a right.

ONT. 
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inunemorially ; or, a* in these days, of a lost grant And in the 
cane of HatliMU v. Heof, “there waa an interval of ten years, 
a lien there was no user at all per Jervis, C J., at p. 708.

But in truth tliere waa no actual unity of poaaeeaion at am
time within 22 year» next before tlie commencement of this ..........
all that is really asserted is tliat the widow ltobeon, who, sou v 
time after lier husband's death, became teuant-at-will of la>r 
brother, one of tla" defendants, ucquired from tlie owner of tin 
north-easterly quarter-lot a right of pasturing in the “buali” on 
part of it, and some right in regard to tla; way iu question that 
right her son, who knows lieat, testified waa a right of pasturing 
it as well aa tlie buali, the two parta lieing open to one another so 
that one could not be pastured witliout the animale going u|sm 
the other; and tide seems to me to he manifestly so, because then 
was no power to let more than that, I «cause of the right of wax 
appurtenant to the west half of the lot, not to mention that it was 
and always hud lieen the only means of access to the two eastcil 
quarter-lots: so tliat 1 must again say that it is puerile to contend 
that the owner of the freehold let this way to any tenant with tin 
right among other things to plough it up and put in crojis: to con­
tend that the woman took anything hut a right of pasturing in 
the “lato''' and in the "hush" connected with it, a right which 
in the climate of this Province, extends over a period of ulsiul b 
months only in each year: anti, as to tlie 4 years when the quarter- 
lot was really let, it was let to Mrs. Holwm's son, not to the owner 
of the other quarter or to his tenunt : so that tliere was not in fact 
any unity of possession at any tin e within 22 years next lefore 
this action was brought.

Therefore, if the defendants should fail upon the otlier time 
defences, they should succeed upon tlie fourth: hut they should 
succeed, in my opinion, ujion the first , which excludes tlie second 
and fourth, ami also the third.

I would allow tlie appeal ami dismiss tlie action upon its mam 
branch, involving the question of right of way: on the n inoi 
branch of it, trespuas in cutting down ami carrying away soi e 
trees, the plaintiffs have juilgment for $10 damages, ami that 
judgment is not appealed against, ami therefore must stand: the 
defendants should have their costs of this np|ieal and tlie general
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wte of the action, ami no order should lie made as to costa of the 
minor branch, if there lie any separate costs applicable to it. 

Bhitton, J. agreed with Meredith, C.J.C.P 
Laixhkohd and Middleton, JJ., agreed in the result.

A ppeal allowed

ItOBSON

O’BRIEN v. KNUDSON.
Hnlish Columbia Court of A ppeal, Macdonald, C.J.A., Colli her, Mr Chilli/* ( ' \

and Eberië, JJ.A. September 16, 1919.
Mvstuauk (§ 1 E—20)—Thustees—Personal liability—Mistake in

l*KAIKJHTHMANBH11*—REFORMATION OF INHTHVMKNT.
A covenant in a mortgage hv trustees expressed to Im* made by them 

“as trustees but not otherwise will in the absence of other controlling 
words he held to limit their liability to the payment of the money out 
of trust estate and will not render them iiersonally liable. If, therefore, 
it npi*tars from the evidence that the parties agreed that the mortgagors 
were to nay as trustees and not otherwise and failed through a mistake 
in draughtsmanship to express that intention in the instrument, it should 
he reformed so as to limit the liability as intended.

\Wtiling v. IjCu w, (1011 ) I (!h. 414, distinguished; Wilding v. Sanderson 
|1897] 2 vh. 534, applied: 45 D.L.H. 1K7, revereed.j

Appeal by defendants from the judgment of Black, J. (1918), Statement. 
IS D I. IL 187 Reversed.

F. T. Conydon, K.C., for appellant*; A. I\ Luxtun, KX\, for 
respondent*.

Macdonald, ( —The Judge of the Yukon Court held, uacdouid.
us I understand hi* reasons for jutlgn ent, that the principle of 
Watliny v. Lewi*, (1911] 1 Ch. 414, was applicable to the facts of 
this cane. With respect, 1 do not think so. Assuming that case 
to have been well decided, it goes no further than this, that on the 
facts there the covenant for non-liability was inconsistent with 
and therefore repugnant to the antecedent obligation to pay.
There is nothing anomalous in a mortgage in which the personal 
covenant of the n ortgagor to repay the loan has l>een omitted or 
limited.

A covenant in a mortgage by trustees expressed to lie made 
by them “us trustees but not otherwise" will, in the absence of 
other controlling words, lie held to limit their liability to the 
repayn ent of the money out of trust <•state and will not rentier 
them |>er»onally liable therefor. Per Ixinl ( aims in Muir v.
< ihf of i>lo.syou Hank 11879), 1 App. Css. 337; and Buckley, L.J., 
in Hi Holdnnon'm Settlement, (1912) 1 Ch. 717, at pp. 728 and 729.

If. therefore, it shall appear that the parties agreed that the
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defendants were to pay as trustees and not otherwise and failed 
to express that intention in the instrument, it ought to Ik* reformed 
The uneontradivted evidence of several witnesses is to the effect 
that before the execution of the mortgage the defendants wen 
assured in the most explicit tern s by the plaintiff's solicitor and 
in her presence, that they were not to incur personal liability for 
the debt but were to obligati1 then selves merely as trustees. What 
then took place an ounted to a distinct agreement lietwcen tin- 
parties to that effect. The plaintiff gave no evidence on her own 
behalf, though them appeared to be no impediment to her doing 
so either in Court or on commission. The evidence of Mr. Talx>i. 
her solicitor, was not obtainable owing to his death before the trial 
of the action.

There is nothing in the circumstances of the case inconsistent 
with the evidence of the defendants that it was agreed that the) 
should not lie under personal liability. Thejr evidence, standing 
as it does uncontra dieted, 1 am not embarrassed by any doubt 
as to whether or not that, clear case has been made out, of mutual 
it istake, which must be made out in order to induce the Court t< 
order reformation of a deed.

Now, while a person who signs an agreement is not to be 
excused from its performance because he misunderstood it, through 
no incapacity to lead or understand its tern s. yet, when he has 
been induced by the opposite party to sign on the footing that the 
instrument means what the parties have agreed it shall mean, 
and it has not that meaning, he may, I think, properly lie granted 
reformation of the instrument when the eireun stances do not 
call for rescission. The present is not a case for rescission either 
on the pleadings or on the facts. It appears to me to lie a clear 
case of a mistake in draughtsmanship. Mr. Tabor, whose good 
faith w as not questioned, may have thought that as the defendants 
were trustees in fact and were executing the mortgage as such, no 
liability would attach to them except to repay the loan out of 
trust funds available therefor. He failed to aptly express what 
the parties had agreed to. The mistake was not, in strictness, a 
n istake of law at all. It was a mistake on the part of the solicitor 
in not correctly expressing the agreement which had liecn come 
to. To say that Mr. Tabor n (‘rely expressed his opinion of the 
legal effect of the deed, or, to put it in another wray, his inter-
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pretatkm of the personal covenant, does not, in my opinion, meet 
the substance of the defendants' case*. Suppose tlicit1 had been 
an antecedent agreement in writing containing a stipulation that 
the mortgage should contain a covenant lin ited to an obligation 
on the part of the mortgagors to repay the loan out of trust funds 
and nevertheless the mortgage executed in pursuance of the 
a green ent contained the covenant which this mortgage contains 
contrary to the intention of all parties, could ‘the deed not lie 
reformed? I think it cannot lie doubted that it could. The ease 
is not, in my opinion, distinguishable in principle from Wilding v. 
Sanderson, [1897] 2 Oh. 534.

The mortgage should therefore lie reformed so as to limit 
defendants’ liability as intimated above.

We are not, 1 think, concerned on these pleadings with the 
plaintiff’s rights, if any, against the society of which the defendants 
ait1 trustees. It may lie that, as borrowers, the society is under 
obligation to pay their debt, but as to this I express no opinion.

Gallihkh, J.A.:—The covenant to pay contained in the 
mortgage is a personal covenant, but I think we must hold upon 
the evidence that there was, prior to signing the mortgage, an 
agreement eoncuired in by lioth parties, that the defendants were 
not to be made jiersonally liable.

If that is so then the covenant does not exjiress the true agree­
ment between the parties and it is a proper case for rectification.

I have read the reasons for judgment of the Chief Justice and 
am in agreement with them.

M< Phillips, J.A. (dissenting):—There is no question that the 
mortgage as executed imposes a personal liability upon the mort­
gagors for the payn ent jiersonally of the money borrowed. The 
mortgage followed the jiassage of resolutions of Dawson Ixidgc 
No. 1393 Loyal Older of Moose. To sujiport rectification upon 
the ground of mistake all that the Court below had before it was 
evidence of a general and son cwhat ambiguous nature, that at the 
time of the execution of the mortgage, C. W. C. Tabor, lx.( 
of the Yukon Bar, now deceased, said that there would lie no 
(icisonal liability upon the mortgagors in executing the mortgage 
—that they (the mortgagors) were sin:ply signing as trustees. It 
was also sworn to that Mrs. O’Brien, the mortgagee, was present 
when this statement was made, but no evidence establishing that

B. C.
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Macdonald. 
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Mrs. ( >’Brien heard the staten ent or knew its purport. ( )f cours- 
what Mr. Talior said or did in pursuance of his duty as her solicit-1 

would he binding upon Mi's. O’Brien, but it is a very serious om-> 
that rests upon the mortgagors to make a case for rectification 
against the plain legal effect of the docun ent. The n ortgage was 
placed in the hands of the mortgagors and was read or was capable 
of being read by the mortgagors before execution. Further it is 
to lie remembered that fraud is not set up or that there was any 
misrepresentation. It comes to this, that a gentleman of high 
standing and experience in the profession of the law, in who» 
apparently all the parties hail confidence, is said to have made a 
staten ent as to the effect of the mortgage which is in contradiction 
to its tern s. "Further, a mortgage without personal liability ujioii 

the n ortgagors to repay the money advanced would lie a n ost 
unusual transaction, and it is to.be noted that the previous mort­
gage in its terms imposed personal liability. Such a contract 
needs most careful evidence for its establishment. The unfor­
tunate situation is that Mr. Tabor is dead, and it is now sought to 
n ake out a ease for rectification upon these sworn statements, no 
documentary evidence of any nature or kind lending any cor­
roboration to the staten,cuts made, statements that in their nature 
reflect upon the legal ability and acumen of the late Mr. Tabor, 
and certainly all in the interest of those who make them, and it is 
to lie observed that the exact words used by Mr. Tabor are not 
sworn to but their effect only. I attach little or no value to this 
evidence, and certainly do not value it to the degree of entitling 
it to bring alxiut rectification. The trial Judge has given careful 
attention to the evidence which was advanced liefore him. he 
having the opportunity of seeing the witnesses and observing 
their demeanour, and although we have no observations from tin 
trial Judge thereon, it may be fairly inferred that the evidence 
was not so cogent in its nature or so satisfactory as to warrant it 
being taken against the writing, the solemnly executed mortgage 
taking into consideration all the attendant facts and circumstances. 
There is no corroboration of any nature or kind as against the deed 
and its plain legal effect. 1 fail, therefore, to see that it has been 
made out that the Judge has erred either in fact or law. The 
decision is one that could be reasonably con e to, that the appel­
lants have failed to discharge the onus that was upon them, and
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failing in this, no rectification could l>e granted. I have no 
hesitation in arriving at the conclusion that the evidence falls far 
short of establishing a case for rectification and in this connection, 
upon the point that the mortgagee, Mrs. O'Brien, was present 
when the alleged statements were n ade, it is to be remembered 
that Mrs. O’Brien was not present at the trial, being out of the 
country at the time this was stated at this Bar bv Counsel, and 
further the rectification claimed in the pleadings was set up in 
October, a time when the Yukon Territory is practically closed to 
the outside world. Of course, no doubt it was the mortgagee who 
brought the action to trial; had though Mrs. O’Brien l>een present 
in Court when the statements were made and not denied them, 
the case might have assuned another complexion (sect Forget v. 
Uniter (1900), 69 L.J.P.C. 101, at p. 106. 11900] A.C. 467). With­
out rectification, of course it is common ground that there is 
liability upon the appellants upon the personal covenants con­
tained in the mortgage. It is instructive u]xm the point of what 
evidence should l»e forthcoming to bring alxnit rectification, to 
read what Chelmsford, L.C., said in Fowler v. Fowler (1859), 
I De C,. & J. 250-276. at pp. 264, 265. 45 K.R. 97, at 103:

But the ap|>ellant insists, in the next place, that it was the meaning of all 
the parlies that the deed should be confined to Mrs. Fowler’s property; that 
if it includes anything more it has arisen from mistake or accident; and he 
calls u|)«n the Court to rectify the deed so ns to make it correspond with this 
intention.

The power which the Court |»o.ssoKse.s of reforming written agreements 
where there has lieen an omission or insertion of stipulations contrary to the 
intention of the parties and under a mutual mistake, is one which has been 
frequently and most usefully exercised. But it is also one which should he 
used with extreme fare and caution. To substitute a new agreement for one 
which the parlies have deliberately subscribed ought only to be permitted 
upon evidence of a different intention of the (dearest and most satisfactory 
description. Lord Thurlow’s language is very strong on this subject ; he says, 
' the evidence which goes to prove that the words taken down in writing were 
contrary to the concurrent intention of all parties must he strong, irrefragable 
evidence: ” Lady Shelburne v. Lord Inchiquin, 1 Bro. C.C. 338, 28 E.K. 11 (Mi. 
And this expression of Lord Thurlow is mentioned by Lord Kldon in The 
Marquât of Townshend v. Stangroom, ti Yes. 328, 31 E.R. 1071», without dis­
approbation. If, however, Lord Thurlow used the word “irrefragable,” in 
its ordinary meaning, to describe evidence which cannot he refuted or over­
thrown, Ids language would require some qualification; but it is probable that 
he only meant that the mistake must be proved by something more than the 
highest degree of probability, and that it must be such as to leave no fair and 
reasonable doubt upon the mind that the deed does not embody the final 
intention of the parties. It is clear that a person who seeks to rectify a deed
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B. C. upon the ground of mistake must be required to establish, in the clearest am!
cTÂ. most satisfactory manner, that the alleged intention to which he desires it t< 

be made conformable continued concurrently in the minds of all parties down
O’Brien

Knudson.

t o the time of its execution, and also must be able to shew exactly and precise! 
the form to which the deed ought to be brought. For there is a material 
difference between setting aside an instrument and rectifying it on the ground

MePhltllpe.J.A. of mistake. In the latter raw you can only art upon the mutual and concur-
rent intention of all parties for whom the Court is virtually making a new 
written agreement.

Has the appellant, then, given such evidence as must be demanded of him 
to establish not only that there has been a miscarriage or mistake in framing 
the deed, but also as to the exact form to which it should be brought in order 
fully to meet the real and complete intention of the parties?

I am not of the opinion that this appeal requires further 
elaboration. I content myself by saying that it has not been 
established that the trial Judge was wrong in arriving at the 
conclusion which he did, i.e., that no sufficient ease was made out 
for rectification, a conclusion with which 1 entirely agree. 1 will 
merely refer to the following additional authorities in support of 
the judgment under appeal, relied upon by the Counsel for tin 
respondent: Howatxon v. Webb, [1907] 1 Ch. 537, affirmed by tin 
Court of Appeal, [1908] 1 Ch. 1, and Pear8 v. Stormont (1911
24 O.L.R. 508 (Boyd, C.) I would dismiss the appeal.

Eberts, J.A., would allow the appeal. Appeal allowed.

ONT. mcarthur v. hues limited.

8. C. • Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Britton, 
Latchford and Middleton, JJ. March 21, 1919.

Crops—Rights of seed-merchants and landlord—Contract—Priorities 
—Seizure—Conversion.

An agreement by seed-merchants with the tenant of a farm that ili> 
“crop growing, and in all its conditions, should lie and remain at all 
times their property,” does not create in their favour a right superior to 
that of the landlord, who was entitled to one-third of the crop under tin- 
terms of his lease priorly executed; and where such share of the crop had 
been set apart for the landlord and later seized by the seed-merchant -, 
they will be liable to him in conversion.

Statement. An appeal by the defendants from the judgment of Denton. 
Jun. Co. C.J., in favour of the plaintiff, for the recovery of $147 
and costs, in an action in the County Court of the County of York, 
brought to recover damages for wrongful entry on the plaintiff’s 
land and removal and conversion of 40 bushels of pease.

The judgment appealed from is as follows:—
The facts of this case, though not admitted, are practically 

undisputed.
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The plaintiff obtained iiossession of the |lease in question under 
an agreement with his tenant Stutt, under w hich the plaintiff took 
these pease and other produce in satisfaction of the tenant's 
obligations, and the tenant gave up | possession on the 17th October, 
1917

At the time this arrangement was entered into, and the plain­
tiff took possession of the pease as his own, he, the plaintiff, had 
no notice or knowledge that the defendants claimed, or had any 
contraci under which they might claim, these pease. It is true 
that the tenant did tell the plaintiff that the defendants were 
entitled to 24 bushels of pease which were to lie delivered to them, 
but these 24 bushels were returned to the defendants, and are not 
now in question. The plaintiff took delivery and jiosscssion of 
the pease in dispute, and stored them away in a building, not on 
the premises on which the (lease were grown, but on premises 
near-by. The plaintiff must be regarded in the light of an inno­
cent purchaser for value.

The rights of the parties, it seems to me, depend entirely upon 
the construction placed upon the contract lictween the defendants 
and Stutt, and the legal consequences of such contract so con­
strued. As 1 read the contract, it is in effect a sale, first of all, of 
the 24 bushels of seed pease. Stutt is to pay for the seed in any 
event at $2 a bushel. This seed is “supplied” by the defendants, 
and Stutt agrees to pay for the same, and there is no reservation 
of ownership in the seed as distinguished from the crop, for the 
sufficient reason that such a reservation is useless in the case of 
seed supplied to be at once sown. The remaining provisions of 
the contract relate to the crop to be afterwards grown or acquired 
from this seed. Tliis is to lie at all times the property of the 
defendants. As between the parties to the contract, this pro­
vision is, no doubt, valid. But I can see no reason for refusing 
to apply to this case the legal principle that a grant of future- 
acquired chattels confers only an equitable interest therein upon 
the grantee; and if, when they come into existence, but before the 
grantee takes possession thereof, the legal estate and interest 
therein, without notice of the grantee’s existing equitable interest, 
become vested in another person, the latter is entitled to the 
future-acquired chattels comprised in the grant and becomes the 
owner thereof both at law and in equity: Joseph v. Lyons (1884),

ONT.
s. c.
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ONT 15 Q.H.D. 280; Hollas v. Kobinson (1885), 15 Q.B.D. 288; Halrwnl 
S.C. V. Marshall (1862), IOH.L.Crs. 191,11 K.R 999. And, apart fnm, 

McArthur this principle of law, I do not think that the parties intended that the 
Niceh Property in the ) lease in question should actually pass until the

Limited, crop was grown and harvested and weighed, for there is a signifi­
cant clause in the contract which leads to the opfiosite oonclusim 
Stutt agrees that he “shall not withhold any part thereof -,r 
transfer or sell any part thereof to any other party or parte - 
whatsoever.” If the parties intended that the property in the 
pease to lie grown should pass upon the execution of the contract, 
such a provision against selling to any one else would not l« 
necessary; for, if the property passed, Stutt could not, if he 
wished, make a valid sale to another. This clause is leased upon 
the assumption that Stutt could or might confer upon a purchaser 
a title to the crop, and therefore provides that he shall not do so. 
In this view of the law and under this construction of the con­
tract, the plaintiff is entitled to judgment.

I cannot help regarding what the defendants did as a high­
handed and profitable proceeding for them. They had alrendi 
more than recouped themselves when they got back the 24 bushels 
and might have been satisfied with that, though, of course, the) 
are entitled to demand what they conceive to be their full legal 
rights.

The plaintiff is entitled to the value of his 30)4 bushels of 
pease, which I place at $4 a bushel, or $122. I also allow the 
plaintiff $25 for the trespass committed upon the premises, making 
a total of $147.

There w ill be judgment for this sum and the costs of the action.
McGregor Young, K.C., for the apjicllants.
J. J. Maclennan, for the plaintiff, respondent.

Meredith, Mehedith, C.J.C.P.:—This is one of those cases in which the 
JC question involved is more than half answered when it is quite 

understood.
The material facts are simple, and not disputed. The 

plaintiff owns the land upon which the crop of pease in question 
was grown; one Stutt acquired some interest in the land-either 
as “cropper” or tenant—and afterwards entered into the contract 
with the defendants under which they claimed and took possession 
of the pease.
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Under this agreement— quite n common one in these days - 
Stutt was to grow, ui>on the plaintiff’s land, the j>ease in question, 
for the defendants, who were to supply the seed and might su]>er- 
vise the crop and enter on the land to bestow upon it. before or 
after harvest, any lal>our of their own to enhance its quality or 
purity or to avoid unreasonable delay in the delivery thereof; 
and whose proj>erty the crop growing “in all its conditions shall 
be and remain at all times.”

It cannot reasonably be doubted that such an agreement is 
quite a valid one in law, whether the ]>ease became or did not 
become at any time part of the land. The agreement is in writing, 
signed by both parties to it.

The only question there can e is, whether the plaintiff had a 
prior right to the pease in question under the transaction between 
Stutt and him.

That transaction is evidenced by a printed lease of a very 
formal character, which is signed by the parties to it, ami purports, 
in proper technical language, to lie a demise of the land for one 
year, the rent reserved being SI, payable on the day of the date of 
the lease, “and one-third share or portion of the whole crop of the 
different kinds and qualities wliich shall lie grown upon the said 
demised premises.”

If the transaction were really a demise of the land, giving the 
tenant the exclusive right of possession of it for the year, with a 
right in the landlord only to distrain for rent at the end of the year, 
it ought to be obvious that lie had no right which could prevent 
Stutt making the bargain which he did make with the defendants: 
and that no delivery of the pease by Stutt to the plaintiff could 
deprive them of their right to them.

On the other hand, if the form of the transaction be disre­
garded, and if it be considered one under which the plaintiff w as 
at all times to have a one-third share of all the crops grown upon 
his land, it may well be that that earlier right should prevail over 
the later-acquired rights of the defendants, provided that, under 
the real agreement between this plaintiff and Stutt, Stutt had not 
power to make such an agreement as that which he actually made 
with the defendants to grow the seed pease for them.

So that it really all comes down to that simple question: did 
the plaintiff acquire a right to one-third of all crops grown by

•fci 4s D.L.R.
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Stutt on tlie plaintiff’s land, without any right in Stutt to make 
for the plaintiff, aa well as himself, the agreement he did make 
with the defendants—acquire it when the lease was made? If so 

this appeal should be dismissed, otherwise it should be allowd 
and the action should be dismissed.

Under all the somewhat unusual circumstances of the case I 
incline to the view that the plaintiff did acquire such a rigid 
without conferring on Stutt such a power, and so would dismiss 
the appeal. The plaintiff was to have one-third of the crop; and 
no time was fixed for payment of the rent if the one-third of (lie 
crop was merely rent reserved. All the circumstances point, 
perhaps, more to “working on shares” than to a real den i me. 
though there is much to be said in favour of the view that the 
one-third of the crop which the landlord w as to have is, as to t lie 
crop of pease in question, one-third of the gross income from the 
transaction with the defendants.

We all agree in this: that the ap|ieal should lie dismissed.
Britton, J., agreed with Meredith, CJ.C.P.
Latchford, .1.:—As between the plaintiff and his tenant Stutt, 

the plaintiff was, by the terms of the lease, entitled to receive from 
Stutt one-th rd in kind of all the crops grown during 1917 on the 
demised lands. One of such crops was the crop of pease groun 
by Stutt rom the seed supplied to him by the defendants under 
an agreement, made subsequent to the lease, which provided that 
the j lease grown from such seed should “in all conditions”—that 
is, a'ter as well as before severance—lie and remain the property 
of the Niles company. The plaintiff was not a party to the agree­
ment between Stutt and the defendants.

When Stutt thus agreed that the defendants should Ire entitled 
to all the crop of pease, he was subject to a covenant to del her 
one-third of that very crop to the plaintiff.

I am firmly of the opinion that, when Stutt made the agree­
ment with the defendants, he had not the power to transfer to 
them what he had previously transferred to the plaintiff. The 
case is one in which the maxim applies: Nemo plus juris in alim 
transferre potest quam ipse habet.

Stutt recognised the prior right of the plaintiff by delivering 
to him one-third in kind—and not more—of the pease grow n on 
the leased lands. That third liecame the plaintiff’s property;
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it was removed off the lands leased to Stutt and passed into the 
plaintiff's jiossession as rent received hy virtue of the demise. 
It was in liis jiossession as absolute owner, when the defendants, 
without his knowledge, entered u|>on the premises where lie had 
*iored it and removed it to their own warehouse.

The learned trial Judge held that the defendants' entry was a 
trespass, and their removal of the ]lease a contention; and that 
they are liable in damages for the trespass and for the value of 
the |lease.

lagreeinhisconelusiona. The case of Hurnettv.McBean, (1858), 
Hi U.C'.R. 460, cited in support of the appeal, is, I think, fatal to 
it. There the plaintiffs had agreed with one Dean that they 
would supply wood for burning bricks, which he was to make for 
them. The cost of the wood was to lie deducted from the price 
to lie paid for the bricks. The plaintiffs supplied the wood and 
Dean made and burned the bricks. Afterward Dean assumed to 
transfer the bricks to the defendant, who prevented the plaintiffs 
from taking possession of them. Draper, C.J., left the case to 
the jury with an instruction that if the bricks were to be manu­
factured for the plaintiffs, and were to be theirs as they were made 
without any delivery, then the plaintiffs should recover. The 
jury having found for the plaintiffs, the direction was held to lie 
pro|ier by a full Court—Robinson, C.J., and McLean and 
Hums, JJ.

This case seems to me to have decided nothing more than 
that the subsequent could not prevail against the prior agree­
ment.

In Bank of British North America v. McIntosh (1807), 11 Man. 
Lit.503,astrong Court,Taylor, C.J., Killam and Bain, JJ., held, 
on an appeal in an interpleader issue, that an agreement to create 
a merely equitable charge upon a crop prevailed as against an 
execution creditor.

1 am of opinion tliat the appeal should lie dismissed with
costs.

Middleton, J.—The plaintiff is the owner of a farm in the 
township of King. On the 1st March, 1917, he leased this form 
to one Stutt for one year, the tenant paying $1 anil statute labour 
taxes only, but also agreeing to allow to his landlord “one-third 
share or portion of the whole crop of the different kinds and 
qualities which shall be grown upon the said demised premises."
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On the 12th April, 1917, Stutt made an agreement with the 
defendants, who were seed-merchants, under which he received 
from them 24 bushels of pease, agreeing that “the crop growing, 
and in all its conditions, should lie and remain at all times the 
property of the defendants,” who were to lie at liberty to super­
vise the sane lief ore or after harvest; and, upon harvesting, i ln- 
entirc crop was to be delivered to the defendants, who would p:i\ 
him .$2 fier bushel for the produce, less $2 ]ier bushel for the see-1 
supplied.

The crop grown, though supervised by the defendants, was 
harvested by Stutt, and an adjustment took place between him 
and his landlord by which 40 bushels of pease, being the land­
lord's share of the pease producer!, after deducting 24 bushels to 
be allowed for seed, were delivered to the landlord, and placed by 
him in a building on the land in question. On the 6th Novenilier, 
1917, the defendants broke into the building and removed these: 
pease, claiming them as theirs under the agreement with Stull 
The plaintiff then sued the defendants for the conversion of the 
pease in question.

The learned County Court Judge, in a considered judgment, 
has found in favour of the plaintiff, holding that, while the agree­
ment lietween Stutt and the defendants was, no doubt, a valid 
agreen ent lietween them, he could “see no reason for refusing to 
apply to this case the legal principle that a grant of future-acquirc<! 
chattels confers only an equitable interest therein upon the grantee; 
and if, when they come into existence, but before the grantee 
takes possession thereof, the legal estate and interest therein, 
without notice of the grantee’s existing equitable interest, heron <* 
vested in another person, the latter is entitled to the future- 
acquired chattels comprised in the grant and becomes the owner 
thereof both at law and in equity.”

I have arrived at the same conclusion as the learned Judge, 
but base my decision upon somewhat different reasoning; and 1 
think it is a matter of importance, in a community in which then* 
are so many agreements for the farming of land upon shares, that 
this principle should be clearly enunciated.

Although under the agreement with Stutt the property in t he 
seed pease remained in the defendants, it was contemplated that 
the pease should be sown upon the plaintiff's farm. When these
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|ie:ise were sown, or at any rate when grown, they became part of 
the land, upon the principle indicated by the maxim Quicquid 
Ilimitâtur solo solo cedit—a maxim which, as shewn by the authori­
ties collected in Broom's Legal Maxims, 8th ed., p. 314, applies 
to the case of seed sown, not n erely by civil law, but according to 
eminent writers upon English law. The effect of the affixing of 
chattel property to land is to vest the title in the owner of the land 
and to change the nature of the chattel, and to make it part of 
the realty. This is so even as against the true owner of the chattel. 
â fortiori where the affixing was contemplated by the agreement 
under which possession was parted with: Hobson v. (loninge. 
(18971 1 Ch. 182.

The crop during the whole time of its growth was not a chattel, 
hut remained part of the real estate. The tenant, by virtue of 
his tenancy, had the right to cut and harvest the crop, and so 
convert it into a chattel, and upon its severance it ceased to Ik* 
real, and l>ecame chattel, property, and the property then liecame 
vested, in accordance with the terms of his agreement with the 
landlord, which alone gave him the right to cut it, and an undivided 
third was the property of the landlord: Mills v. Ilrookcr (1919), 
35 Tin es LR. 201.

The suggestion is made that, because the seed lelonged to the 
defendants, the crop harvested must also belong to the defend­
ants—that it was merely a growth of the seed. Whether this is 
true as a matter of biology* or not, it is not the principle which has 
been recognised in any of the somewhat numerous cases dealing 
with the question. Although the crop in one sense is derived from 
the seed, the seed liad to die—the vital germ developed into the 
plant by absorbing the elements found in the soil, the air. and the 
water, and the energy derived from the sun. The seed harvested 
was formed from the germ in the ovary of the flower, and from the 
pollen, whence borne no one can tell. There is no such identity 
between the seed sown and the seed harvested as to enable the 
property to be traced. The view entertained in the cases, as 
already stated, is that the growth is deiived from the soil, and 
until the growth is completed, at any rate, it forms part of the 
soil. Any injury* to it is an injury to the land, and the right to 
recover was, according to the old practice, by an action for tres­
pass to the land. See Crosby v. Wadsworth (1805), 0 East 002. 102
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E.R. 1419; Brereton v. Canadian PacificR.W. Co. (1898), 29 O.R. 57. 

In the case in East, the plaintiff had contracted with the owner of a 
close for the purchase of a growing crop of grass. It was held that lie 
might maintain an action for trespass qu. cl. fregit against a person 
entering the close and taking grass, hut he failed in his action 
because his contract was for the sale of an interest in or concerning 
land, and, therefore, not lieing in writing, was within the 4th 
section of the Statute of Frauds.

In Mayfieldv. Wadsley (1824), 3 B. & C. 357,107 F.R. 760, an out­
going tenant, who had sown wheat, sold the wheat to the incoming 
tenant. The purchaser did not pay. The vendor sued for the 
price of goods bargained and sold, and for goods sold and delivered. 
It was held that this was a sale of an interest in land.

InPoultcrv.Killinglwck (1799), 1 Bos. & I\ 397,126 K.K. 973. the 
owner of the land let it to another, on condition that he should have a 
moiety of the crops. While the crop was in the ground it was 
appraised: an action of indebitatus assumpsit was brought. It 
was argued that the plaintiff could not recover, on the ground 
that the contract was within the Statute of Frauds. The plaint iIT 
was held entitled to recover upon the special agreement made at 
the time of the appraisen ent, the action not being on an agrve- 
n ent with regard to lands. Had it not lieen for the appraisal and 
new agreement, the action would have failed.

In Evans v. Holurts (1826), 5 B. & C. 829,108 E.K. 309, an agree­
ment was made for the sale of a then growing crop of potatoes. It 
was held that this was a sale of goods, wares, and merchandise, differ­
ent opinions being expressed by the different Judges dealing with t lie 
case. Bayley, J. (p. 831), took the view that the contract vas 
“for the sale and delivery of things which, at the time of the 
delivery, should lie goods and chattels,” and suggested that, when 
the potatoes were at maturity and ceased to grow, they might t hen 
be regarded as having become chattels. Littledale, J., on the 
other hand, is more radical. He holds (p. 839) that “a sale of 
the produce of the land, whether it be in a state of maturity or 
not, provided it lie in actual existence at the time of the contract.
is not.................within the 4th section of the Statute of Frauds.

In Jones v. Flint (1839), 10 Ad. & Ed. 753, 113 E.R. 285, the 
earlier cases are discussed. There was an oral agreement under which 
the defendant agreed to buy a crop of corn, some stubble, and some
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potatoes growing upon the land. It was held that this was not within 
the 4th section, Denman, C.J., stating (p. 758): “If they had l>een 
ripe at the date of the contract, it may lie considered now as quite 
Bottled that the contract would have been held to be a contract 
merely for the sale of goods and chattels. Ami. although they 
had still to derive nutriment from the land, yet a contract for the 
sale of them has lieen determined, from their original character, 
not to be on that account a contract for the sale of any interest in 
land."

In Brantom v. (iriffits (1876), 1 C.P.D. 349, it was held that 
growing crops are not goods and chattels within the Rills of Sale 
Act, Brett, J., summarising the law thus (p. 353): “It seems to 
me that the result of the authorities is that, though for certain 
purposes and under certain conditions they are goods and chattels, 
they are not so for all purposes, and therefore we must inquire 
further.”

The result of all these eases is, I think, to establish that crops 
growing on land are part of the land, but that it is open to the 
owner of the land, at any rate when the crops have reached matur­
ity, to treat them as chattels. The significance of that is. that 
here the landlord never agreed to treat this crop as chattels except 
upon the tenus that he should Ik* entitled to an undivided one- 
third of the crop when converted into chattels. All this is quite 
in accord with the law relating to emblements and a waygoing 
crops, the tenant’s right to emblements and awaygoing crops 
depending upon an agreement, express or implied.

It is also in accordance with the common law under which 
growing crops could not he the subject of larceny.

A ppeal dismissed.

CANADIAN VICKERS COMPANY Ltd. v. THE “SUSQUEHANNA.
Exchequer Court of Canada, Audetle, J. Se/dendter HO, 1919.

SmrasG (§ 111—10)—Quantum meruit—Overhead charges—Con­
tractor’s profits—Cost of construction- Witnesses—Credi-

The plaintiffs were owners of marine construction works and shi|>- 
vards and had large capital invested and had large contracts on hand 
from the Government for the construction of drifters and trawlers for 
war purposes. The work in question was accepted by the plaintiff 
only after pressing and urgent request from the defendant, whatever the 
cost might be, as emergency work and to oblige him, in order that the 
ship might get out of the river before the close of navigation. Plain 
tiffs were obliged to take men off other work and went behind on Govern­
ment contracts.
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Held, that under all the cirouin«tances of the case, and considering, tin- 
abnormal state of business and the advanced prices prevailing during 
war, IMP , of the cost of labour, as an overhead charge, plus 10% on i lie- 
total cost as contractor's profits, were fair and reasonable items to In- 
added to the actual cost of labour and materials, in arriving at the valu­
ation of the work done by plaintiff.

1Î. That “Cost of Construction” includes, besides actual cost of labour 
and materials, an allowance for overhead expenses, and a profit on tin 
capital employed in producing an article or doing a piece of work.

That where the trial Judge did not hear or see the witnesses, an iip- 
|H-llate Court is as coni|>etent to appreciate the facts and estimate tin 
credibility of the evidence as the Court of first instance.

Appeal from the decision of Maclennan, L.J.A., at Montreal 
(1910), 44 D.L.R. 716. Varied.

The action quantum meruit was taken by plaintiffs to recover 
from defendant the sum of $52,983.34 for work done in repairing 
the S.S. “Susquehanna.” The defendant admitted its liability 
but claimed that the amount asked was excessive and that too 
much was charged for overhead expenses and offered the sum of 
$35,000 in full settlement.

On December 4, 1917, the ease was referred to the Deputy 
District Registrar, who heard the witnesses and their counsel and 
on (let. 5. 1918, filed his report allowing plaintiffs’ claim in full.

The ease was then heard by Maclennan, L.J.A., at Montreal, 
on a n of ion of defendant to vary the report of the Deputy District 
Registrar, and on Nov. 23, 1918, the said Judge delivered judgn cut 
declaring the offer and tender of $35,000 sufficient and condemning 
the defendant to pay this amount.

Appeal was then taken from this judgment to this Court 
sitting in apjieal and the appeal was heard at Montreal before 
Audette, .1.. on May 20, 1919.

F. //. Markey. K.(\, for appellant ; .1. If. Holden, K.C.. for 
respondent.

Avdetii:. .1.: This is an appeal from the judgment of the 
Deputy Local Judge of the Quebec Admiralty District, sitting at 
Montreal, pronounced on Nov. 23, 1918.

The facts concerning the ease1 having already b<*en set forth in 
the judgn cut below, it will be sufficient, for the understanding of 
the matter in controversy, to state* briefly that the “Susquehanna, 
on account of her size*, having been cut in two sections at Buffalo, 
N.Y., with the object of taking her down the St. Lawrence through 
the* canal, the owners of the vessel approached the plaintiff 
company, at Montreal, to repair and join her together.
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The plaintiff eon pan y was at that tine overloaded with work 
at their shipyard, and the negotiation for the repairs, leading to 
the present suit, originated in the following manner, there being 
no contract for the san e. These negotiations were carried on by 
Auditore on l>ehalf of the vessel, and Miller on la'lialf of the 
company. The former was not heat'd as a witness, but Miller 
was, and I see no reason to question the reliability of his evidence, 
as was done below. Moreover, it must be said here that the trial 
Judge who pronounced below, was absolutely in no better jHisition 
than I am to estimate the credibility of the evidence, because it 
was taken before the Registrar, and the Judge did not have the 
advantage of seeing the witnesses and in this way have an oppor­
tunity of detom ining the weight to be attached to the evidence' 
by their demeanour while under his personal observation.

Now Miller says that, after the exchange of correspondence, 
Auditore, in July, 1917, came to his office and asked that the 
con pany should dock the two portions of his vessel, and he then 
quoted a price' for joining the vessel together, but exclusive of all 
other work. He further stated that this could only lie done 
provided the dock was not required for other important work, 
such as repairs to transports or repairs to ocean-going .freighters, 
equivalent to freighters, practically ships over which the (lovern- 
n <‘iit had control. Auditore understood this ami brought his 
ship to Montreal, and when she arrived the dock was occupied by 
the S.S. “Singapore," a huge ocean freighter. The consequence 
was lie could not dock his vessel, and then Auditore said:

What can I <lo? Can you carry out t he other work, such as engine room 
repairs, mid deck repairs and miscellaneous work, such as he had a list prepared? 
We declined. We not only declined several times, but declined in writing, 
p 7). Wc declined and I said we could not undertake the work, owing to 

scarcity of men and so on. Auditore begged us to do something for him to get 
his ship out of the ritvr before the clone of naviyalion. 1 then called up Quebec— 
ihe dry-dock, and endeavoured to get them to undertake the work and finally 
they succeeded, and the ship was docked at Quebec to be joined together. 
Before she left our works for Quebec, and before we undertook any work oti 
lier at all Auditore met me at the (iratid Trunk Station in Montreal and we 
met French, Chief Surveyor of Lloyds Register in New York, and Auditore 
explained to French we had refused to do any work on the ship on account of 
the scarcity of men, and French said Miller, look here, you have to do some­
thing to help him out. He has had one trouble after another with this ship. 
Here lie is in Montreal with every likelihood of his ship being frozen up for the 
winter." I told French I would look into the matter and I told Auditore I
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would let him know in a day or two what 1 could do, and the result of all tin- 
pourparler* was the letter, exhibit P. 1, which reads as follows:—

July 12, 1917.
Frank Audi tore, Esq.,

Windsor Hotel,
Montreal, Que.

Dear Mr. Auditore:
Mr. Cameron has been thoroughly through the “Susquehanna” and finds 

it absolutely imiiossible, in the incomplete state in which the various items arc, 
to figure a definite price. He estimates, and judging by the description. I 
think he is correct, that this work will cost in the vicinity of $35,000, apart 
from joining together.

We are prepared to quote you a firm price for joining together of $22,000, 
including dock dues, but not including any repairs to damage done in coming 
through the canal.

We would, however, much prefer that you take the ship to New York 
for completion, as I am fully confident that, notwithstanding the condition 
of the yards in New York, you are more likely to get a quicker job from your 
friend Mr. Todd than from us, as we cannot possibly afford to draw a large 
mimlfer of men off present work.

We will be glad to let you know as soon as we ascertain the extent of the 
damage to the "Singapore” when your ship can get on the dock.

I am sorry we cannot quote you a firm price, but you will understand t he 
conditions.

Yours faithfully,
(Sgd.) B. L. Miller.

Now this letter shews the works were accepted under pressure 
and to oblige the defendant, as the con pony could not possibly 
afford to draw a large number of men off present work, and lest 
too much importance is attached to these figures of $35,0(10, 
which were afterwards offered in settlement by the defendant, 
it is, in fairness, well to bear in mind that while that estimate is 
made with the qualification that “Cameron has liecn thoroughly 
through the ‘Susquehanna’ and finds it absolutely impossible, in 
the incomplete state in which the various items are, to figure ;i 
definite price," and with the further hereinafter mentioned state­
ment about the number of items covered at the time.

Miller at p. 104 of his evidence adds “that Auditore, at that 
tin c, said : ‘Miller, for goodness sake put your men on, and go 
on with the work. I don’t cart* what it costs, but get my ship 
out of the river before the river freezes.’ ” The work was done and 
the ship taken down to Quebec to be put together.

Then at pp. 98 and 99, of the evidence, Miller says that when 
this estimate of $35,000 was made, as above mentioned, the list 
of the repairs only contained 65 iten s—plus alxmt 7 or 8 more
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on which work was not done—the actual numliere completed 
being 05 on the first list, to which in August were added 122 more 
itcn s of repairs, making this figure of #35,(MM) obviously inadequate.

( aptain Barlow in the course of the work also signed three 
cn urgency orders (pp. 220 and 221) for extras of the list on hand at 
the works.

The number of men employed on these repairs from July 9 to 
August 14, as shewn in exhibit R. 4, was 2 on the first day, increas­
ing during the first week to 73, the second week to 200, the third 
week to the highest total of 271, and subsequently dropping to 
82 on the last day.

A number of n en were taken off from some other inqiortant 
works in the yard, the construction of which involved $1.000,000. 
and as a result the plaintiffs went liehind on their contracts for 
drifters and trawlers, and Miller further contends that even* 
repair in the yard was interfered with by yielding to the defendant 
and accepting his work under pressure.

The only question now to lx* detem ined, the defendants 
having accepted and taken over the works, is what is the fair and 
reasonable value, the market value, so to speak of the said works 
under the circumstances. The defendant having accepted and 
taken over the works, stands in the }x sit inn of a person who 
employs another to do work for him without any agreenent as 
to his compensation, and in such a case the law implies a promise 
from the en ployer to the workn an that he will pay him for his 
services as much as he may deserve or n erit— quantum meruit.

What can he done in the absence of actual evidence of the fair 
cost and value of each item of work n entioned in this fan ous 
staten ent of these (i5 plus 122 items? Under such circun stances 
nothing else is left but to take the figures given—which have not 
been controverted by any evidence, with lespect to laltour and 
n : t(-rial—and consider whether the overhead and profit charges 
an- right and fair. The defendants admit liability for the work 
done, and materials supplied, but contest the amount claimed.

The defendants have really thrown then selves at the mercy 
ef the plaintiffs with the object of having their work done promptly 
to enable them to get out of the St. Lawrence liefore the freezing 
of the river, and earn- on the profitable business of freighting 
during the war. And the plaintiffs would probably do that work

CAN.
Ex. C. 

Canadian 

Company

The
“Susque­
hanna.”



466

CAN.

Ex. C.

Canadian
Vickers

Company

^Tme

Dominion Law Reports. [48 D.L.R.

in much less tin e than any other firm. No price lieing n entionc<l, 
the builder is entitled to the fair an<l reasonable value of his work, 
and the n aterials supplie<l. “Such reasonable price n ust inclu. » 
payn ent for skill, supervision and services of contractor bin sell 
Hudson, 4th ed., 476.

The amount claimed by the plaintiffs is the sum of $53.1*.mi. 
and the account rendered, filed as exhibit P. 2, reads, as follows

Naval Construction Works, Mawonncim .
Montreal, P.Q., Dec. 3, KM7.

Mr. Frank Auditors,
44 Saekett Street.

Brooklyn, N.Y.,
Bought of Canadian Vickers Ltd.

To joining together S.S. “Susquehanna” as per statement attached:
Material from stock................... .................... $5,517.57
Material purchased........................................ 829.98

$h,34<.o5
Handling charges 5%.................................... 317.88

-------------- $6,665. is
Labour............................   14,908.73
Overhead factor 90% on labour................... 13,415.16

-------- 28,320.89

•34,986 32
Profit, etc......................................................... 16,554.Ml

$51,541.21
Tug services as per copy invoices attached. 2,000.00

$53,541.21
The items with respect to the material, handling charges and 

labour, while not admitted are not contested. The contestation 
centres on the two items of overhead factor at IMF, on labour awl 
the rate of profit.

The defendant, as we have seen, was very anxious to get the 
work done as expeditiously as possible, with the object of using 
his vessel, the freight rates being then very high on account of 
the war—and on the other hand, the cost of shipbuilding and 
repairs had again, on account of the war, increased to ahnomnl 
figures.

1 think I may state that both parties will agree as to the 
"principle that both overhead and profit charges are properly 
allowable in such a case as this: and that controversy arises only 
as to the respective rates of such charges. The parentage of
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the floating dock, ami the shell shop operations. It is the ]H?r- 
ventage that overhead 1 tears to produetive labour. Having said 
so much it liecomes unnecessary to go into the question of “over­
head” Iteyond saying that “overhead” is part of the actual costs 
(Kvd., p. 233). “Overhead” takes care of the general expenses 
of the business, not coming under the head of material and lalxtur, 
but such expenses as cannot t>c charged up to any one job, and 
have to lie apportioned over the whole business of the firm. So 
that “overhead,” if properly ascertained, is just as much actual 
costs as the other items.

Fawcett, in |his “Manual of Political Economy” (8th ed., 
I>. 351), lays down that:—

The term “cost of production” includes not simply the cost of material 
and the wages of labour, but also the ordinary profit ujwm the capital employed 
in producing the particular commodity.

After taking into consideration all the circumstances of the 
c: sc*, the abnormal state of the business during the war followed 
by advanced prices, and moreover weighing the conflicting evi­
dence upon the subject—inclusive of the view cited from the 
authorities—to the list of which I might add “Cost of Account­
ing.'’ Nicholson & Rohrback 1 have con e to the conclusion 
not to interfere with the overhead charge. It is of con iron and 
general knowledge that duiing the war the (ioveran ont of Canada 
entered into contracts allowing over !M)f, on overhead charges, 
but with only 10% profit.

Con ing to the question of profit, 1 must say I am entirely at 
variance with any conception that could, under the pi osent cir- 
cun stances, justify a profit of 47 3-10% as charged. What 
reason is there to depart from the usual rate of profit undei con­
tractual works, I fail to see. Son e evidence upon this question 
is furnished by witnesses who have no idea, as appears upon the 
face of their testimony, of our Canadian clin a tic conditions, 
if it has any bearing upon the question.

Although the average profits realized in different trades may greatly and 
permanently differ, yet there is a certain rate of profit belonging to each trade. 
Such a rate indicates a point of equilibrium about which the average profits of 
the trade may be considered to oscillate. And the comj>etition of capital is an 
agency which is ever at work to restore the average rate of profit to the position 
of equilibrium whenever disturbed from it. Fawcett, Manual of Political 
Economy, p. 349.
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A good normal profit under the circumstances would In- 
between 10% and 15%, but in view of the large overhead ehavp < 
allowed, I have con e to the conclusion that 10% will reasoiml lv 
and justly compensate the plaintiff.

The item of $2,000 for towage is a disburse» cnt made by the 
plaintiff at the request of the defendant, and should lie allowed 
in full.

The plaintiff is therefore entitled to recover from the defendant 
the sum of $40,484.95, arrived at in the following manner:—
Material from stock................................................... I 5,517.57
Material purchased.................................................. 829.98

-------------- I 6,347 55
Handling charges 5% (Dubitante, but de minimis) 317.SS
Labour........................................................ $14,905.73
Overhead factor 90% on labour........................... 13,415.16

-------------- 28,320

•34,980 32
10% profit.................................................................. 3,498.03

•38,481.95
Tug services............................................................... 2,00000

•40,484.95
The appeal is allowed, with all costs.

A ppeal allmi'ed.

PERE MARQUETTE R. Co. r. MUELLER MFG. Co. Ltd.

Ontario Supreme Court, Appellate Division, Maclaren, Magee ami 
Ferguson, JJ.A. March 28, 1919.

Cakiuers (5 IVA—515)—Freight rates—Tariff—Misdescription of

A common carrier cannot collect freight rates on “metal scrap at 
a rate different from that established by the Railway Board tariff, 
simply because the shipper innocently misdescribed the goods in tin hill 
of lading, what was in fact “metal scrap*’being described ns “copper ing< it s.”

Appeal by defendants from the judgment of Meredith, C.J.( P., 
in an action for a declaration as to the proper rate chargea Me 
for the carriage of goods by the plaintiffs for the defendants, and 
for payment accordingly. Reversed.

The judgment appealed from is as follows:—
This case is by no means as complicated as the number of 

exhibits put in, and the amount of testimony taken, at the trial, 
might indicate. It is all in a very narrow compass.
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The question raised is: what freight rate should lie paid for 
the carriage of the brass or copper, and other metals combined, 
from San Francisco to Sarnia, which the defendants received from 
the plaintiffs, as carriers of them. The rate for carriage, 
in such cases, is not something which depends upon the parties to 
the contract alone; the laws of this country, and those of the 
Vnited States of America, have something to say upon the subject. 
Those laws prevent discrimination and prohibit the companies 
from exacting anything except that which has lieen approved by 
the proper officer appointed by the Government. The authorised 
tariffs prevail, and they provide for the “classification" of goods.

Goods of one character are carried at a higher rate titan those 
of another class. It depends perhaps mainly upon the quality— 
whether the goods are more or less valuable—but, however that 
may be, what is binding upon every one is the classification and 
the rates authorised.

The difficulty in this case is to decide what classification and 
consequent rate is applicable to the goods in question. The 
testimony upon this question is not sufficient to satisfy my mind. 
Therefore, the case must go to the proper officer to ascertain and 
state what the rate applicable is—unless the parties are able to 
come to an agreement as to it. There ought to be no occasion 
for a reference, the parties ought to lie able to agree on that 
point. Once the character of these goods is ascertained, and the 
law applicable to them is determined, it ought to be easy to find 
out conclusively, from a proper railway officer or railway Isiard, 
what the rate is, and then judgment could be entered accordingly.

If the rate should not be ascertained, by agreement lietween 
the parties as suggested during the argument, or from a proper 
officer though I am quite sure it could and should be—then 
there must be a reference as I have mentioned; which means more 
litigation and more costs.

1 must now clear the way for ascertaining what the rate is, and, 
for that purpose, I find : that the goods in question are not ingot 
copi>er or ingot brass, though, until broken, having only that 
appearance, nor are they what might properly be descrilied as 
either scrap brass or scrap copper; though their value is pretty 
much that of the same weight of such scrap. But they are not 
scrap brass or scrap copper; nor could they be truly described as

ONT.

s. e.
Peri:

Marqveth
R. Co.

Mueuxi, 
Mro. Co.



470

ONT.

H. C.

Marquette
R.Co.

Mueller

Dominion Law Kepouts. (48 D.L.R.

such. In the way that the case presents itself to my mind, it is nut 
material how the goods might best in a word or two be describee 1, 
that which they are said to l>e is largely Japanese or Chine-.- 
money tokens in casings, having the appearance of ingots.

The defendants, for their own purjtose, chose to descrilfc tin 
goods as copper ingots, and with that description and représenta­
tion delivered them to the railway carriers, to l>e carried with that 
care which should be given to goods of that character. Having 
done that, I hold, the defendants are bound to pay the proper 
rate applicable to such goods—copper ingots. It cannot Ik* 
under that description possible that they might ship the goods, 
either by mistake, or designedly so as to get the benefit of the cart- 
given to the carriage of such goods, and then turn around and 
say they are goods of much less value—“serai»”—and should he 
carried at the much lower rate. I cannot think that reasonable 
men would enter into a contract of that kind, and I am sure 
these railway companies would not. They generally take care of 
themselves very well and make no mistakes of that character; 
nor would Government officers, if they had the power, impose il 
uj>on them: it is too plainly unreasonable and unfair. I firmly 
decline to make any ruling that would have the effect of enabling 
any shipper, by his own fraud, or the fraud of any one else, or 
his own mistake, to obtain and enforce a “discrimination” iu 
his owTi favour. No precedent can be found for it, and none 
shall be made by me.

But it is contended that the carriers themselves have expressly 
declared in their contract that, no matter what may be said or 
done, by the owner of the goods, the freight is to lie paid only 
according to the classification of the goods as they, in character, 
actually are: that the true character of the goods is alone to 
detenuine the rate. That is Mr. Weir's contention, and he sup­
ports it by reading a clause of the bill of lading, which is in the c 
words:—

“The owner or consignee shall pay the freight and all other 
lawful charges accruing on said goods, and, if required, shall pay 
the same l>efore delivery. If upon inspection it is ascertained 
that the goods shipped arc not those descril»ed in the hill of lading, 
the freight charges must l>e paid upon the goods actually shipped, 
with any additional penalties lawfully payable thereon."
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I am quite in accord with Mr. Brack in in hie contention that 
that is a provision in favour of the carrier and not against him : 
that it could not have lieen intended to apply to a case of this kind. 
The full rate and the additional penalties are imposed on 
the shipper. It is aimed against him only. It cannot have 
lieen intended that a shipper might describe goods falsely, 
so that they might have siiecial care and attention, which if 
truly described they would not get, and then, when the time 
comes to pay the freight bill, be allowed to pay u|ion the basis 
of the lower classification, and for carriage which might have 
lieen of an entirely different character if the goods had been 
truly described. It could hardly lie contended that if their goods 
were sliipped and carried as gold ingots, the defendants need pay 
only the freight rate for scrap brass or copper. The principle is 
the same, when shipped as copper ingots: the difference is only 
in measure of the carriage cost.

I hold and find: that the freight charges should be paid accord­
ing to the classification applicable to the character of goods as 
stated by the defendants in their telegram, and as delivered to 
and accepted by the railway company, and accordingly carried 
by them from San Francisco to Samia.

Nothing was said by Mr. Weir, in his argument, as to the 
payment which the defendants made. I do not see how any­
thing could be said, of any consequence, in regard to it. The 
payment was made to the local agent of the plaintiffs, at Sarnia, 
and he endorsed a cheque which contained words indicating that 
the cheque effected a payment in full of the freight charges. It is 
always ojien to one who gives a receipt for a payment, to prove a 
mistake in it. In this case, even if the payment had been made 
to some one of higher authority than the local agent, I cannot 
understand why an error of any character could not be corrected. 
And the endorsement was not even a receipt. The payee may 
not actually accept its terms; in which case, the position of the 
parties seems to be this: the drawer of the cheque n ay sue to 
recover his money, and he who cashed it may counterclaim for 
the full amount of his demand.

My conclusion upon the whole case is this: that the defendants 
must pay freight at the proper rate applicable to the goods as

33— 48 D.L.H.
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described by them- copjier ingots.” If the parties cannot 
S. C. agree upon what that rate is, it must be referred to the proper
l>Elu[ local officer at Sarnia to ascertain it. The plaintiffs are entil led

«A-»»™ to tlieir costs of this action upon the scale applicable to theIV Co.
case, and subject to set-off, if any, under the Rules. 

A. Weir and A. I. McKinley, for the defendants, 
ft. L. Brachin, for the plaintiffs.

Muei-lkh 
Mro. Co. 

Ltd.
,F«rri«». i.A. The judgment of the Court was delivered by

Febouson, J.A.:—An appeal by the defendants from the 
judgment of the Chief Justice of the Common Pleas, dated the 
3rd December, 1918, declaring the plaintiffs entitled to be paid 
the tariff rate for the carriage of copper ingots, although the goods 
carried were not copper ingots, but were in fact scrap metal, and 
referring it to the Local Master at Sarnia to find the lawful tariff 
rate on copper ingots.

The plaintiffs cross-appeal, asking that the Court dis|reuse 
with the reference and do now find the amount to which the 
plaintiffs are entitled, by reference to the printed tariff put in.

In their pleading the plaintiffs state their claim as follows:—
“1. The plaintiff is a common carrier operating a line of rail­

way in the Vnited States of America and in the Province of 
Ontario.

“2. During the months of January and Mardi in the year 1917 
the defendant received at Sarnia, Ontario, over the line of the 
railway of the plaintiff, several shipments of brass, upon which 
shipments the defendant was liable to pay the freight charge- to 
the plaintiff.

“3. The proper freight tariff applicable to such shipments 
required the plaintiff to charge against and collect from the 
defendant the rate applicable upon brass, but the defendant 
refuses to pay freight except at the rate applicable upon scrap 
metal, the result being that, while the total freight upon such 
shipments charged at the proper tariff rate was $10,292.81. the 
defendant has paid to the plaintiff the sum of $3,(100.79. the 
amount claimed by the defendant to be the proper freight charges, 
leaving a balance of freight cliarges in resjrect of the said shipments 
owing by the defendant to the plaintiff of $6,692.02.”

The dispute between the parties is as to whether the rate of 
freight is to be fixed by the description in the bill or by the true
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description of the commodity carried. The goods were shipped 
and described in the bill as copper ingots, but were in truth scrap 
metal. The authorised tariff rate on eopjier ingots is admitted to 
le 12.20 per hundred, and on scrap metal 70.8 cents, making a 
difference on the shipments of *0,092.02.

In December, 1910, the defendants entered into contracts with 
I’aul Wenger * Company, of New York, to purchase from them 
"Brass ingots, analysis not guaranteed, about same as sample; 
delivery ex-steamer, San Francisco, California; shipment from 
Japan by steamer during December, 1910, or January, 1917; 
tenus, net cash against documents.”

The defendants, on presentation of documents, paid the 
purchase-price, and instructed that the goods lie shipped from 
San Francisco, California, to Sarnia, and, believing them to be 
ingots according to their contract of purchase, directed that the 
goods be classified and shipped as copper ingots. The defendants 
paid to the plaintiffs for carrying charges the tolls that would lie 
payable on scrap metal.

The plaintiffs were not satisfied to accept this sum in full satis­
faction, and in this action claim that, because the defendants 
classified the goods as copper ingots, they must pay on the basis 
of their own description and classification.

The parties agreed before ut that the bill of lading and the 
printed tariff put in as evidence wire the bill and tariff authorised, 
approved, and adopted by the Interstate Commerce Commission, 
U.S.A., and the Canadian Kailway Board, and that the law of 
the United States governing tariffs and contracts of common 
carriers was the same as that of Canada, and that the provisions 
of the Canadian Railway Act were applicable to the contract 
between the parties.

As 1 see it, the point in this case is, can a common carrier 
collect freight charges on metal scrap at a rate different from the 
rate established by the Railway Board tariff, simply because the 
shipiier at the time of the shipment innocently misrepresented 
what was in fact metal scrap to lie copper ingots?

At the trial the case appears to have been dealt with on the 
meaning of the express provisions of the bill of lading and the 
conditions thereon endorsed.

1 am of the opinion that sec. 314 of the Railway Act, R.S.C.
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1906, ch. 37 (as enacted by (1908) 7 & 8 Edw. VII. ch. 61, sec. II), 
prevents a carrier collecting tolls other than those provided for ii, 
a tariff authorised and approved of by the Railway Board.

Counsel for the plaintiffs argued that their claim did not 
contravene that section, as they were claiming the authorised 
rate on copper ingots, and that the rate is governed by the de­
scription in the bill.

The defendants say that the description in the bill does not 
affect or govern the rate; that the rate must be fixed and deter­
mined by the proper description of the goods carried; that see 
315 not only limits the carrier and the shipper, but tin its the 
Railway Board’s right to fixing tolls by reference to the good- 
carried, and not by reference to what they arc represented or 
agreed to be.*

No Canadian case was cited to us and I have not been nidi 
to find any—dealing directly with the point. In Watson \. 

Canadian Pacific li. Co. (1914), 20 D.L.R. 472, 32 0.L.R. 137. 
it seems to me to have been assumed that the only rate recoverable 
was that authorised on the goods when properly described: 
the question decided in that case was whether or not sec. 311 
provided an exception to the general rule.

In i’rquhart v. Canadian Pacific R.W. Co. (1909), 12 Can. lt>. 
('as. 500, 2 Alta. L.R. 280, a claim by a shipper for damages-

•Sections 314 (as enacted by sec. 11 of the Act of 1908) and 315 (as in thi 
original Act) arc as follows:—

314. The company, or the directors of the company, by by-law, or any 
officer of the company thereunto authorised by by-law of the company or 
directors, may from time to time prepare and issue tariffs of the tolls t<> he 
charged in respect of the railway owned or operated by the company, and may 
specify the persons to whom, the place where and the manner in which, such 
tolls shall be paid.

2. The tolls may be either for the whole or for any particular portion of 
the railway.

3. Alf such by-laws shall be submitted to and approved by the Board.
4. The Board may approve such by-laws in whole or in part, or change, 

alter or vary any of the provisions therein.
5. No tolls shall be charged by the company or by any pefson in res|wcl 

of a railway or any traffic thereon until a by-law authorising the preparation 
and issue of tariffs of such tolls has been approved by the Board, nor, unless 
otherwise authorised by this Act, until a tariff of such tolls has been filed 
with, and, where such approval is required under this Act, approved by, the 
Board; nor shall any tolls be charged under any tariff or portion thereof 
disallowed by the Board; nor shall the company charge, levy or collec t any 
toll or money for any service as a common carrier except under the provision? 
of this Act.

6. The Board may, with respect to any tariff of tolls, other than the 
passenger and freight tariffs in this Act hereinafter mentioned, make régula-



48 DX.R-1 Dominion Law Reports. 47ft

suffered by reason of the railway company miequot ng the rate, 
Stuart, J., delivering the judgment of the Alberta Court of 
Appeal (12 Can. Ry. Cas. at pp. 505-6), said:—

“It is conceded that in view of the provisions of the Railway 
Act no action would lie upon the contract of affreightment, and 
that it is impossible to consider what passed lietween Urquhart 
and the agent of the defendant company as a contract to carry 
the potatoes at 32^£ cents per hundred pounds. Inasmuch as 
the true rate according to the authorised tariff then in force was 
58 cents, and as the imposition of any different rate, either higher 
or lower, is forbidden by the Act, such a contract would clearly 
lie illegal and void.”

There are a number of cases in the United States, and they 
will lie found collected in Lust & Merriam's Digest, pp. 564, 803 
to 808, and in 10 Corpus Juris, pp. 509 to 514.

“ Neither misquotation, contract, or decision of a Court on the 
reasonableness thereof can alter the legal rate:” Blinn Lumber 
Co. v. Southern Pacifie Co. (1910), 18 Interstate Commerce Com­
mission Reports 430, 433. (The quotation is from Lust & 
Merriam’s Digest, p. 808.)

“No excuse, which operates as an evasion of the rate, has any 
standing as matter of law in defence of a proved violation of such 
rate. Mistake, inadvertence, honest agreement and good faith
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lions fixing and determining the time when, the places w here, and the manner 
in which, such tariffs shall be filed, published and kept open for public insi>ection.

315. All such tolls shall always, under substantially similar circumstances 
ami conditions, in resiwet of all traffic of the same description, and carried in 
or u|>un the like kina of cars, passing over the same portion of the line of 
railway, be charged equally to all persons and at the same rate, whether by 
weight, mileage or otherw ise.

2. No reduction or advance in any such tolls shall 1m> made, either directly 
or indirectly, in favour of or against any particular |>erson or company travel­
ling upon or using the railway.

3. The tolls for larger quantities, greater numbers, or longer distances 
may be proportionately less than the tolls for smaller quantities or numbers, 
or shorter distances, if such tolls are, under substantially similar circum­
stances, charged enually to all jiersons.

4. No toll shall be charged which unjustly discriminates between different 
localities.

5. The Board shall not approve or allow any toll, which for the like 
description of go<xls, or for passengers carried under substantially similar 
circumstances and conditions in the same direction over the same line, is 
greater for a shorter than for a longer distance, within which such shorter 
distance is included, unless the Board is satisfied that owing to competition, 
it is exjjedient to allow such toll.

6. The Board may declare that any places are competitive points within 
the meaning of this Act
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are alike unavailing:'1 New York New Haven and Hartford It R 
Co. v. York and Whitney Co. (1913), 215 Mass. 36, at p. 39.

“Neither the intentional nor accidental misstatement of tIn­
applicable pubfished rate will bind the carrier or shipper:” Kanxiu 
City Southern R Co. v. Carl (1913), 227 U.S. 639, 653.

The Canadian Railway Board held that it could not ev en con­
sider a contract between the shipper and the carrier as a tarif) 
condition in fixing rates. But the Supreme Court of Canada 
in Montreal Hark and Inland /f.H’. Co. v. City of Montreal (1910) 
43 Can. S.C.R. 256, and in Canadian Pacific H.W. Co. v. Regim 
Board of Trade (1911), 13 Can. Ry. Cas. 203, 45 Can. S.C.R. 321 
indicated that they thought that the Board had jurisdiction to 
consider such contract as a tariff condition when they were fixing 
the rate, but that the rate could not be fixed by act or contrai 
of the parties.

On reference to the report of Canadian Pacific A.It7. Co. \ 
Regina Board of Trade, 13 Can. Ry. Cas. at p. 213, it will I» 
seen that the Board said “that it was not the intention of 
Parliament in passing section 315 of the Railway Act to permit 
railway companies to create different circumstances and conditions 
by entering into a contract with some one and so defeat the 
intention of the section, and that the circumstances and conditions 
which, if not substantially similar, may justify different treatn ml 
of different localities, must be traffic circumstances or traffic 
conditions, not circumstances and conditions which may le 
artificially created by contract.”

These two latter cases are not directly in point, but they seem 
to me to indicate the view of the Board and the Supreme Court of 
Canada in reference to the rights of the carrier and the shipjier 
and to bear out the view expressed in the American cases.

Endorsed on the bill is a condition reading in part as follows:
“If upon inspection it is ascertained that the goods shipped 

are not those described in the bill of lading, the freight charges 
must be paid upon the goods actually shipped."

The defendants in this case claimed that that condition applied 
in their favour, but the learned trial Judge said:—

“I am quite in accord with Mr. Brackin in his contention that 
that is a provision in favour of the carrier and not against him: 
that it could not have been intended to apply to a case of this
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kind. It cannot have been intended that a shipper might describe, 
goods falsely so I hat they might have especial care and alien lion 
. . . and then, when the time comes to pay . . he 
allowed to pay upon the basis of the lower classification."

I think it is erroneous to apply to this bill of lading the same 
rules of construction as are applied to agreements made betw een 
individuals unrestricted in their right to contract. Section 340 
of the Ilailway Act, R.S.C. 1906, ch. 37, gives the Hoard (lower 
to regulate and prescribe the terms and conditions under wliich 
any traffic may be carried by the company; and, it lieing admitted 
that this bill is on a form prescrilied by a Hoard having the duty 
to guard and protect, not only the rights of the parties to the 
contract, but the rights and interests of the public, we should, 1 
think, in interpreting it, look at it differently from a contract 
lietween parties enjoying perfect freedom of action, and should 
construe it so as to interpret it in accordance with the true intent 
and meaning of the Board that prescribed it, rather than in 
accordance with what should lie presumed to lie the intention of 
the contracting parties, who had no power to alter its terms.

Being of opinion that the true intent and purpose of the 
Ilailway Act and of the Board is to fix the rate by reference to 
the goods actually carried, rather than by reference to the descrip­
tion thereof in the bill of lading, and that the effect of the Act 
is to prevent the carrier collecting any rate other than that author­
ised in manner provided for in the Act, I think the contract 
should, if possible, be given a construction which will best give 
effect to the Act and the intent and purpose of the Board.

1 do not consider it necessary to deal with the hypothetical 
case stated by the learned trial Judge, for this is not a case of 
intentional misdescription, where the defendant is seeking to set 
up and take the benefit of his own fraud, or a case calling upon us 
to consider whether or not a defendant can set up his own fraud 
as an answer to a claim. It may be that' the plaintiffs have a 
cause of action against the defendants for deceit or negligence, 
hut that claim is not lief ore us in this action. The claim here is 
for the lawful tariff charges on the goods carried, as fixed by the 
contract of the parties, read in the light of the provisions of the 
Railway Act.

I would, for these reasons, conclude that, lioth bv the statute
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and the contract of the parties, the rate on the goods carried must 
!>e fixed by their actual and proper description and classification, 
rather than by their description in the bill of lading. It being 
admitted that the goods actually carried would have been properly 
described and classified as "scrap metal," and that the description 
used in the bill of lading, “copper ingots,” is a misdescription, 
it follows that the plaintiffs' claim for the lawful tariff rate must 
he limited to the lawful tariff rate on “scrap metal;" and, that rate 
liaving lieen paid lieforc action brought, the plaintiffs’ action 
fails.

I would allow the appeal with costs, and dismiss the cross­
appeal and action with costs.

Appeal alUnecd; crost-appeal dimimed.

CAN. 
*Ex. C.

CLAYOQUOT SOUND CANNING Co. Ltd. T. S.S. PRINCESS ADELAIDE."
Exchrqiur Court of Canada, British Columbia Admiralty District, Martin, 

Lor. J., in Adm. August 21, 1919.

SALVAGE (§ 1—4)—APPREHENDED RISK OF DANGER—NaTI RE OF SERVICE'
Compensation.

Where there is apprehension of risk, or danger, to a ship, though no 
immediate risk or danger, the services voluntarily rendered such ship 
are in the nature of salvage services and though danger to the salving 
vessel is an ingredient of such services, it is not always necessarily present, 
and is not essential, but the degree of danger to life and property of the 
salvors is an eletnent to be considered in arriving at the measure of 
compensation.

[The “Andrew Kelly” v. The“Commodorc” (1919), 48 D.L.R. 213, referred 
to.]

statement. This is an action for salvage sendees rendered by plaintiffs’ 
schooner “Iskum” to the defendant. The case was tried I adore 
Martin, L.J.A. at Victoria, B.C., on June 25, 1919.

The facts of the case are stated in the reasons for judgment 
delivered by trial Judge.

//. Beckwith, K.C., for plaintiffs ; James E. McMullen, K .( ., 
for defendant.

Martin, .j.v. Martin, L.J.A.:—This is an action for alleged salvage services 
rendered by the plaintiffs’ auxiliary gasoline schooner “Iskum” 
(rcgisteied tons 42.44 ; length 68 ft., 6 inches) to the defendant 
ship “Princess Adelaide” (registered tons 1,910; length 290 ft.) 
on Oct. 13, 1918, at the northern entrance to Active Pass, where 
the “Princess Adelaide” had run aground on a reef near the 
lighthouse at Georgina point in a dense fog. For the purpose of
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this case the fair value of the “ Iskuir ” n ay tie taken to lie $17,000 
and her cargo of salir on cans $1,130; and of the “ Princess 
Adelaide,” $360,000. The services rendered consisting in tians- 
ferring 310 passengers and their baggage and 61 bags of Trail 
from the “ Princess Adelaide,” when aground, to the stean er, 
“Princess Alice” <luring the fog. The “Iskuir,” like the “Adel­
aide,” on her way from Vancouver to Victoria, sighted the “ Adel­
aide” about 3.20 p.m. slightly on her port how in the fog and 
went on into the Pass to de tern ine her position ami then returned 
to her in about half an hour, at which tir e it was arranged lietween 
the n asters of the two vessels thi t the “Iskun ” was to transfer 
the passengers, baggage and n ail to the “Princess Alice,” which 
had been sun n oned by the folloving wireless from the “Adel­
aide’s” mi ster to her owners at Victoria:

Ashore at Georgina Point at top of high water, 12 feet of water on main 
reef amidships. Fuel oil tank leaking. Send boat for passengers.

and was expected to arrive in aboi t a couple of hours, depending 
upon the fog, and she did arrive al>out five o’clock, and anchored 
out in the channel alxrnt three cables fron the “Adelaide.” In 
the interval the “Iskum” had core alongside the “Adelaide” 
and was taking the baggage on hoard when the “Alice” arrived, 
and in the course of four trips bets een the tw o vessels she trans- 
ferml all the passengers, haggrge and n ail ns aforesaid, to the 
“Alice,” and left for Victoria it 7.30 p.m. The “Iskun’s” 
master, S. R. W ells, says that during the operation of transferring 
the baggage, which can e first, he could see two vessels, but when 
it can e to the passengers the fog wrs so thick that he could only 
are the vessels occasionally and never clearly, and in this he is 
confim ed by his n ate, Larsen, while the n i star of the “Adelaide,” 
R. B. Hunter, says that he saw the “Alice” during the whole 
of that tin e. I have no reason to 1 elieve there is here any inten­
tional n isstaten ent, but I think the difference in view n ay t>e 
explained from the very n uch greater height of the bridge of the 
“Adelaide,” from which objects r ight lie n ore clearly seen than 
from the lower elevation of the “Iskun .”

The position and condition of the “Adelaide,” and state of 
weather and tide, as they appeared to her n aster on the day of the 
“Iskun'’s” services may best be gathered from the following 
wireless messages he sent that day to her owners:—
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Ex. C.

< ^LAYOQUOT
Sound

Canning

8*8
“hwimi
Adelaide."

1. 310 passengers. No small steamers. Will have to transfer with boiu> 
large amounts of baggage. When will Tees be up? Fuel all spoiled, only on. 
tank, which won’t last long. Weather calm, thick fog. When will ‘‘Alin 
arrive? (The "Tees” was a special salving steamer.)

2. Schooner “Iskum" arrived alongside. Will take passengers and 
baggage to “Alice.” Will have to make three trips. Will take too long to g > 
to Mayne Island wharf. “Alice" will be here in about half an hour.

3. Star-side bow 30 feet sloping to 27 feet at gangway door. Still shoaling 
to 14 feet at after gangway doors. Forward end of dining-room 12 feet deepi i 
ing to 15 feet under steam. Port side 30 feet at stem shoaling to 20 feci ai 
forward gangway doors, gradually shoaling to 9 feet at after gangwo 
carrying 12 feet right aft, ship’s head S.S.W., lighthouse right abreast tin

4. No. 2 oil tank full of water. (Salt).
No. 3 
No. 3 
No. 4 
No. 4 
No. 5

(port) full of water.
(starb.) leaking slightly, able to use oil. 
(port) full of water.
(starb.) leaking slightly.
full of water, bilges dry, also tunnel.

At the* tin t* of the arrival of the “Iskum” arrangements weiv 
in progress to transfer the passengers to the “Adelaide's” boat - 
by n cans of a special gangway and thence to the island shore 
within a distance of 100 ft., hut these were discontinued, h 
would also have l>een postible, if nothing intervened, caused In 
accident, weather, or atmosphere, to transfer by rowboats tin 
passengers, baggage and mails to the “Alice,” but it would have 
taken several hours (being at liest a cumbrous process) not les> 
than four, I am inclined to think, beginning at 5 p.m. and soon 
extending into darkness, whereas the “ Iskum,” which lay alongside 
from 3.30 to 3 p.m. when she made her first trip to the “Alin- 
had finished the transfer in time to leave for Victoria at 7.30 a>
aforesaid. I am clearly of the opinion that it would have lx-en 
inexcusable in the circumstance if the master of the “Adelaide
had failed to avail himself of the first opportunity to transfer su 
large a number of passengers, liecause, as Dr. Lushington s id 
in The Thomas Fieldim (1862), 32 L.J. 61, the paramount con­
sideration is risk to human life, thus expressing it, p. 02:

Ie it possible to contend for a moment that the property was not in vcr\ 
great danger, and that, to a certain extent, at a certain period, there was risk 
to human life, and that to the extent of 19 men at least? The time is of no 
consequence. I have ever held the opinion that, when once I can come to the 
conviction that human life has been at stake, even for a short time, it is the 
duty of the Court amply to reward the persons concerned; and for obvious and 
plain reasons—first, because from the necessity of the case, a very great reward 
should be given wherever there has been a sacrifice of human life; and, second!).
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ihat human life in above all other considerations, and ought never lo he 
exposed to unnecessary hazard and risk. These are the principles.

And the same Judge said in the same case, p. 02:
Now, of course, according to ordinary principles, all these matters are 

governed by general rules; and it is utterly impossible to go minutely into 
each individual case and each particular point; and it never is a satisfactory 
investigation, take what pains you will, for it always will l>c that which Lord 
St owell used to call it, a rwticum judicum.

And so for these reasons I shall refrain from examining further 
m unnecessary detail all the facts which it is necessary to consider 
which make up what Dr. Lushing!on called in the Charlotte ( 1848). 
:t Win. Rob. 08: “The many and diverse ingredients of a salvage 
service,” which will In* found classified in Kennedy on Salvage, 
2nd ed., p. 133. at the end of which classification that learned 
author says :—

Where all or many of these elements are found to exist, or some of them 
arc found to exist in a high degree, a large reward is given: where few of them 
are found, or they are present only in a low degree, the salvage remuneration 
awarded is comparatively small.

In the article on Salvage, 20 Hals. (1014), p. 557. written by 
Kennedy and others, it is said:—

Salvage service in the present sense is that service which saves or contrib­
utes to the ultimate safety of a vessel, her apparel, cargo, or wreck, or to the 
lives of persons belonging to a vessel when in danger at sea, or in tidal waters, 
or on the shore of the sea or tidal waters, provided that such service is rendered 
voluntarily and not in the performance of any legal or official duty or merely 
in the interests of self-preservation.

And in the fluid hook of the same learned author, Kennedy on 
Salvage, p. 18, it is said :

Two things at least arc essential to the constitution of a salvage"service. 
There must, in the first place, be danger to the subject of the service. In 
the second place, the undertaking of the service must be a voluntary act on 
the part of the salvor.

The principal facts in favour of a salvage award that stand 
out in the case at Bar are:—The stranding of the steamer; her 
appreciable list to starboaid, and in such a position that the 
apprehension, as it then appeared, of her sliding off to her own 
peril and that help of the “Iskum" could, though slight, not lie 
wholly ignored; the existence of a fog; the large number of pas­
sagers; and the uncertainty of an unfavourable wind springing 
up at any time at that season of the year. It is admitted that the 
"Iskum” stood alongside and placed herself at the disposal of 
I he “Adelaide” for the purpose* of transferring her passengers, 
hnggage, and mails from 3.30 till 7.30 p.m., when that service
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was completed. Many cases won* cited to me but none of them, 
as is to lie expected in these varying occurrences of the sea. 
what might be. termed close to the one at Rar. On the general 
principle of salvage it was said in The Phantom (1866), 1 L.R.A 
and K. 58, by Dr. Lushington, at p. 60:—

I am of opinion that it is not necessary there should be absolute danger in 
order to constitute a salvage service; it is sufficient if there is a state of diffi­
culty, and reasonable apprehension. There might be danger of further 
difficulty occurring, and I think it is proved in this case, from the facts to 
which f have adverted, that it was a matter of importance for the vessel to he 
moved—that she was, while she lay where she did, in reasonable apprehension 
of danger, and that reasonable apprehension was fulfilled by the accident that 
occurred.

And in The Ella Comtance (1864), 33 L.J. 191, Dr. Lushington 
also said, at p. 193:—

It is a case in which there was no immediate risk, no immediate danger 
but there was a possible contingency that serious consequences might have 
ensued.

The subject has lately been considered by Rucknill, J., in the 
Suevic, P. 154, wherein he says, at p. 157:—

Cases of life salvage alone are of rare occurrence in this Court, and there­
fore it is necessary carefully to consider the principles Ujion which a salvage 
award may be made in such a case as this. I apprehend that it will be accurate 
to say that the principle which lies at the bottom of life salvage is that there 
must, in the first instance, lie actual danger to the iicrsons whose lives have 
been salved, or the apprehension of danger, and that seems to me to cover the 
whole ground. If there is no danger, or anything like danger, there is nothing 
to be saved from.

And at p. 158:—
Now, the weather being, as I find it to have been, foggy or misty, so that 

the light could not be seen, but only the loom of it in the water, and the wind 
of force about six, as I find, with a ground swell, these people very pro|>erly, 
as the master of the “Suevic” thought, had to be landed with the greatest 
expedition.

If anything had liappened and any life had been lost through these people 
not being sent ashore as quickly as possible, very severe and harsh things « ou Id 
have been s|K)ken of the master and of the great company he serves, anil one 
may be satisfied that the master duly appreciated the position.

And at p. 159:—
People are fond, sometimes, of using the word “danger” only, but there 

is a great difference between danger and risk of danger; and just as the 
principle of salvage here applies to people on this ship who were either in 
danger or risk of danger, so a tug which is being navigated even by the most 
skilful navigator would be, I find, either in danger or risk of danger in going 
to the neighborhood in which this ship was.

I find myself quite unable to say that there was not here that

5
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apprehension or risk of danger which constitutes salvage. The 
subject has been considered by ne many tin es in this Court and 
a case which tears some relation to this one is the Crand Trunk 
Pacific ( oast S.S. Co. v. The “B.B(1914), 17 D.L.R. 757, 15 
Can. Ex. 389, Mayers Adm. Law (191G), p. 544, wherein I held 
there was “an element of appreciable risk;” and see also my recent 
decision in The “Andrew Kelly” v. The “Commodore” (1919), 
48 D.L.R. 213, 19 Can. Ex. 70. Home stress was laid in argument 
upon the fact that the “Iskum” was not in danger, but while 
that is one of the “many and diverse ingredients” of salvage, 
yet it is not an essential thereof—of the “Ell or a ” (1802), Lush, 
550; the “Allan ” (1897J P. 105; and the “Toscana” [1905J 
P. 148.

Viewing then the service here as salvage, 1 have to award the 
san e and after full consideration of the eireun stances I am of the 
opinion that the sum of $1,000 is the projMT award to make, and 
in so doing I tear in n ind what was said by the Admiralty Court 
in the1 London Merchant (1837), 3 Ilugg. 394, at 400:—

A great steam navigation company is peculiarly bound to encourage 
salvage assistance; they owe it to the public; they arc particularly engaged in 
carrying the passengers; they are large contractors for carrying the mail.

Here it must be remembered, not only the passengers but 
their baggage, and the mail were transferred expeditiously to a 
place of safety, the baggage teing so much that the mate of the 
“Iskum” says it was stacked up forward so high that he could 
not see over the tew from the wheelhouse. The apportionment 
of this award will be on the principle cite ! in the case of the 
“Andrew Kelly” supra, and I shall give further directions in 
regard thereto when the Registrar is furnished with particulars of 
the con plen ent of the “ Iskum’s” crew.

'there will be judgment accordingly for the plaintiff for $1,900 
ami the costs follow' the event.
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Judgment accordingly.
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MAN. STERLING ENGINE WORKS, Ltd. v. RED DEER LUMBER Co. Ltd
Manitoba King's Bench, Galt, J. Mug 7, 1919.K B

<'o\TKA< T* (§ II D—194)—To repair—New MATERIAL SUPPLIED lit 
repairer-Re-delivery to owner Sale of material—I.i \ 
bility—Delay—Unreasonableness—Damages.

Under a contract to repair, where new material is put into the art id. 
repaired by the repairer, the new material so supplied passes to tin 
owners by way of sale with all the rights incident to a sale, onre-deliv. r> 
of the article to the owners, and the repairer is Ixnind to supply siu'h 
material as is fit for the pur|iose for which it is required an<l is liable fm 
latent defects in such material.

The owner of the article repaired is entitled to have the defects remedied 
by the repairer, or bv some one else at the expense of the repairer, but 
unreasonableness and delay on his part will disentitle him to daman.> 
for expenses which would not have lieen incurred but for such delay and 
unreasonableness.

Statement. Action to mover the balance of an account for repairs n ;t<!e
to a locomotive ami counterclaim for damages caused l»y defective 
materials which were used in making the repairs.

J. C. Vollinmn «ml R. C. Parker, for phi intiff; A. ('. Ferguson 
and //. E. Kennedy, for defendant.

Galt, J.:—This e«se raises a question for decision which 
tloes not appear to have arisen in any ease hitherto rejH)ite*I. 
The question is, whether a party who has undertaken to repair 
a locomotive, or other machine, is, or is not, responsible for the 
consequences of latent defects in the material which he supplies 
for the repairs.

The defendants, a lunilier company at Harrows in Manitoba, 
possessed a locomotive engine which they utilized for the purpose 
of drawing their lumber on a switch line of about five n ilcs in 
length. The locomotive was built in about the year 1891, ami 
was acquired by the defendants about 1903. The fire-1 Htx of the 
locomotive had been in use by the defendants from 1903 to 1917, 
and it required to lie repaired. Several other repairs to the 
locomotive also were advisable, and the defendants took the 
locomotive to Winnijx'g for the purpose of having it repaired. 
The plaintiffs conduct engine works at Winnipeg, and they under­
took to repair the locomotive. Instructions were given partly 
by Heaphy, an officer of the defendant company, and partly by 
Andrew 11. Cavanagh, the manager, to William John Leaiicy, 
the manager of the plaintiff company. ( 'avanagh says that lie 
and Leaney had an interview.

We talked about the fire box, and I told him the C.N.R. could do it in 
Ô weeks. He said his company could do it in about 3 weeks. I agreed he
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should do it for turn- and materials Hv was to do a finit a-lasa job of the
fire-box.

I>eaney’s evidence is us follows:
Q. You first of all saw lleaphy in connection with this matter? A. Yes. 

lie came to me.
Q. What did he say? A. He said there was a locomotive out at Red 

Deer which required considerable work u|k>ii it, and he thought a new fire­
box; he asked me if we did that kind of work, and I told him we could. We 
talked the situation over in a casual way, and he said of course this locomotive 
hud been in the city for repairs several times, and he did not think the repairs 
had been satisfactory. He didn’t say distinctly that they had not been; and 
l told him tlien that we had a good boilermaker (and we have) as good a 
boilermaker as there is in Winnipeg; he is practically a foreman, and he is 
working all the time, and he is in direct contact with the work, and 1 said I 
was satisfied he would do him a good job.

It is true that Leaney during his examination stated that his 
instructions were
to put a new fire-box into the boiler on the understanding that it was on a 
time and material basis, and that he was to judge the plate, to buy the plate 
for them.

Hut this evidence was given just after a lengthy legal argu- 
n ent had been made in Court on a motion for non-suit, from 
which it appeared most in portant to consider whether the n aterial 
supplied was the property of the plaintiffs or of the defendants.
I think that when Leaney subsequently stated that he was to 
judge the plate and buy it for the defendants, his statement was 
coloured by the argun ent which had just been advanced by his 
Counsel.

Subject to these observations 1 think the allegations in para­
graphs 2 and 3 of the statement of claim are substantially correct. 
They read as follows:—

2. During the month of Juno, 1917, the defendant employed the plaintiff 
to repair a locomotive engine belonging to the defendant, and agreed to pay 
the plaintiff for the work done and material supplied to make such repairs 
within 30 days after the completion thereof.

3. The said work included the repairing of the fire box of said locomotive 
for which the defendant was to pay for the work done and material supplied.

The repairs were completed early in the fall at a cost of 
$3.349.45, and the defendants paid the plaintiffs on account 
$2.500 in three payments, the last of which was trade in December, 
1917. leaving a balance of $849.45, for w hich the plaintiffs now sue.

The defendants discovered after a few' months' user of the 
locomotive that the new fire-box was defective. Lan imitions 
or hlistem Itegan to develop upon the plates, thereby weakening
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their powers of resistance to the pressure of Bteain in the boiler 
It was ealeulated to stand a pressure of 150 pounds to the square 
inch, and the governn ent inspector, after exan ining the fhv-l ox, 
prohil>ite<l the use of n ore tlian 125 pounds, and in April, 11US 
cut this down to 100 pounds, thereby, according to the evidence 
of the defendants, rendering the locon otive useless.

On April 22, 1918, Fuller, the govern» ent inspector, reported 
to the defendants at Rarrows: “The lan imitions on side wall of 
fire-lxix are gradually getting woise. These plates will hav to 
bc replaced as soon as possible.”

On April 23, the defendants telegraphed the plaintiff.- , - 
follows: “Inujicctor Fuller here to-day, condenimxl loco»-olive 
boiler insist on you con ing up next train.”

( )n May 1, the plaintiffs telegraphed to (avamtgh at Pariow- 
Witliout prejudice and carrying out our policy to endeavour to saiisfx 

customers, will repair locomotive boiler at mill in accordance with Stewart'► 
chief boiler inspector, requisition which consists of cutting out and repbu-ing 
laminated portions of plate, plates used to be supplied by your compan;,. nil 
necessary assistance to be given our employee, on condition that when work i- 
satisfactory to Stewart balance of our account to be paid forthwith, advise it 
satisfactory.

• On the san e day, Ftewart wired to Cavanagh:-
Repairs to boiler as outlined by Sterling Engine Works satisfactory tom-. 

Cannot go out at present without great inconvenience. They will proceed w itl. 
work so soon as plates satisfactory to you can he procured. Will advise their 
man what is required to be done.

On the sane day (May 1) the defendants wired the plaintiffs 
as follows:—

Repairs on locomotive must consist of taking out the two laminated side 
sheets and replacing same with two new full length plates supplied by your 
company, and all expenses connected with the repairing to be borne b\ 
yourselves. Further you will furnish us at your expense, which includes 
railway trans|>ortation and incidentals of both locomotives to and from 
Barrows, with a locomotive suitable to carry on our operations while ours i< 
being repaired. If tliis offer is not accepted within 24 hours, we will have 
railway company make repairs and all expenses and damages will be charged 
to your company.

Finally, on the san c day, the defendants wired to Ftewnrt:- 
Thanks for your consideration but cannot accept Sterling Engine Works 

offer. It has been proven that boiler plate is defective, and we must insist on 
their replacing same with two new sheets.

The plaintiffs did not agree to the defendants’ den and so the 
defendants turned the locon otive over to the C.P.R. shops at 
Winnipeg to have the fire-box duly repaired. At the (\1\R.
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shop* portions of thv plates on which the Ian imitions had de­
veloped were cut out and new n aterial wits riveted in. The 
joh wits successfully carried out and the defendants have had to 
pay to the C.P.R. the sum of $2,297.30 for these repaire; and also 
sun s of money for the hiring and use; of another engine while the 
engine in question was out of commission, making a total of 
$3,789.50. A further claim for $1,000 for rent of another loco­
motive during the period of the original repairs was abandoned 
at the trial.

The defendants disclaim any liability to pay the balance 
clain ed by the plaintiffs, and they counterclaim for the damages 
sustained by them in having the defective fire-1 mix repaired and 
for n oneys expended by them in hiring another engine, during 
the sun n er of 1918.

The Counsel who appeared for the parties shewed great 
diligence in collecting authorities ltearing upon the points at 
issue, but they were unable to point to any case in England or the 
United States or Canada dealing directly with the question T 
have to decide, and I have been unable to find any such cast1. 
The principles applicable to the subject-matter, however, appear 
to he now fairly well settled, notwithstanding divergent views 
expressed in many of the cases.

First, treating the transaction as a sale of the new fire-box by 
the plaintiffs to the defendants : One of the earliest cases on the 
subject of latent defects is Jones v. Bright 0829), 5 Ling. 533, 
3 M. & P. 155, 130 E.R. 1167. There the plaintiff purchased ftom 
the w arehouse of the defendant, the n anufacturer, copper foi 
sheathing a ship. The defendant who knew the object for which 
the copper was wanted said: “I will supply you well.” The 
copper in consequence of son e intrinsic defect, the cause of which 
was not proved, having lasted only four months, instead of four 
years, the average duration of such an article, it was held by the 
Court (consisting of Pest, C.J., Burrough, Park and Gaselee, JJ.) 
in an action on the case in the nature of deceit that the plaintiff 
was entitled to damages.

I make the following quotations from the judgments:
Best, C.J., says, 5 Bing., at p. 542, 130 E.R. 1171 :—
It is the duty of the Court, in administering the law, to lay down rules 

calculated to prevent fraud; to protect persons who are necessarily ignorant
34 48. D.L.R.
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of the qualities of a commodity they purchase; and to make it the interest of 
manufacturers and those who sell, to furnish the best article that can be 
supplied. The Court must decide with a view to such rules, although, u|ion 
the present occasion, no fraud has been practised by the parties calling for a 
decision ... In a contract of this kind, it is not necessary that the seller 
should say, “I warrant ;” it is enough if he says that the article which he sells 
is fit for a particular pur|>oee. Here, when Fisher, a mutual acquaintaim of 
the parties, introduced them to each other, he said, “Mr. Jones is in want of 
copjier for sheatliing a vessel;" and one of the defendants answered, “We will 
supply him well.'’ As there was no suliscquent communication, that constit u i ed 
a contract, and amounted to a warranty.

Similarly in the present pane the plaintiffs an* bound bv 
Ivoaney's agreement with Cavanagh that he would do a first- 
class job on the fire-lnix.

Then again Host, C.J., says at p. 548 (ft Bing.) 130 E I!
1173:—

The law, then, resolves itself into this; that if a man sellsgenernlh he 
undertakes that the article sold is fit for some purpose; if he sells it for a partic­
ular purpose, he undertakes that it shall be fit for that particular purpose. 
In the present, case, the copi»er was sold for the purpose of sheathing a ship, 
and was not fit for that pur|M>se: the verdict for the plaintiff, therefore, must

Park, J., at p. 646 (5 Bing.) 130 E.R. 1173:—
I entertain no opinion adverse to the character of the defendants, because 

the mischief may have happened by the oversight of those whom they employ; 
but on the case itself I have no doubt distinguishing, as I do. between the 
manufacturer of an article and the mere seller.

Burrough, J., at p. 548 (5 Bing.) 130 E.R. 1173:
The allegation in the declaration, that the copper was manufactured In 

the defendants, is sufficiently distinct; it is of the very essence of the case, and 
the plaintiff must have been nonsuited if he had failed to prove it.

in Randall v. Aewmm, (1877) 2Q.B.D. 102, 40 L.J.Q.B. 259. the 
head-note shews that, on the sale of an article for a specific piirpise. 
there is a warranty by the vendor that it is reasonably fit foi the 
purpose, ami there is no exception as to latent undiscovcrultle 
defects. The plaintiffs ordered and I>ought of the defendant, a 
coach-builder, a pole for the plaintiff’s carriage. The pole broke 
in use and the horses became frightened ami were injured. In an 
action for the damage, the jury found that the pole was not 
reasonably fit for the carriage, hut that the defendant had been 
guilty of no negligence.

The Court held, that the plaintiff was entitled to recover (lie 
value of the pole, and also for damage to the horses, if the jury, 
on a second trial, should lie of opinion that the injury to the 
horses was the natural consequence of the defect in the pole.
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The distinct ion drawn hy the Judges in Junes v. Hriyht, sii/nn, 
lietween the manufacturer and n ere seller of goods is no longer 
law, either in England or here.

In s. Hi of the Sale of floods Act (R.8.M., 1913, c. 174), the 
seller of goo<ls is made liable to the buyer under the circun stances 
I am dealing with whether the seller he a manufacturer or not. 
(See also the English Sale of floods Act, s. 14.) On the other 
hand, where the subject-matter of a contract is only work ;ind 
labour, the liability of tlte party who jierfonrR work and lalxrni 
for another is much less onerous. It is treated in the text-ltook» 
under the name of Bailments for Iliie.

In Beven on Negligence, 3rd ed., p. 804, the* various classes 
of bailments are dealt with. In a contract merely for labour or 
services, the bailee is presumed to jhisscss the ordinary skill 
requisite to the due exercise of the art or trade, which he assumes. 
Sitontlei peritiam nrtis. Thus, where a tailor receives cloth to !*» 
made into a coat, or a jeweller a precious stone to polish or to cut, 
each of them is Ixmnd to do the work required from him in the 
course of his business in a workmanlike manner. He is required 
to I «stow ordinary diligence, and that care and prudence which 
the average prudent man takes in his own concerns. For the 
contract is for mut ual benefit ; therefore the bailee is not answer- 
able for slight neglect, nor for a loss by inevitable accident or 
irresistible force, or from the inherent defect of the thing itself, 
unless he took the risk on himself ; he is only answerable for 
ordinary neglect.

But when a bailment involves the supply of materials by the 
bailee in addition to his work or sendees on the article, the legal 
rights of the parties become more complicated.

Dur law in regard to bailments appears to have l>een largely 
based upon the Homan and foreign law ; the subject has l>een 
dealt with by Pothier in his Contrat de Louage, and by other 
authors, whose works are carefully considered by Story in his 
valuable work on Bailments.

Story says in the 9th edition of his work, s. 423:—
Where the workman is not only to do the work but is also to furnish the 

materials, it is deemed in the Roman and foreign law rather a case of sale than 
a case of locatio operis. In the common law it is treated as a case of bailment 
"iily when the stock or materials belong to the employer. Where the principal 
materials belong to the employer, the case is still treated as a mere bailment.
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although the workman may furnish some accessorial msteriuls or ornaments 
Thus, if A. sends cloth to a tailor to l»c made into a garment, and the tailor 
furnishes buttons and twist to complete it, it is a mere case of loeatio o/sm 
faeiendi.—9>. 420 : If while the work is doing on a thing belonging to the empli >\ cr, 
or after it is finished, but before it is delivered to the employer, the thing 
lieriehes by internal defect, by inevitable accident, or by irresistible foire. 
without any default of the workman, the question arises who should bear the 
loss?

Bell in his Con men taries 1ms deduced the following ns the 
true rules on the subject:—

(1) If the work is independent of any materials or property of tin- 
employer, the manufacturer has the risk, and the unfinished work perisi. to 
him; (2) If he is employed in working up the materials, or adding his Ini» ur 
to the property of the employer, the risk is with the owner of the tiling v ith 
which the labour is incorporated ; (3) If the work has been |tcrformed in mk-Ii 
a way as to afford a defence to the employer against a demand for the price, 
if the accident had not hap|>ened (as if it was defectively or improperly done) 
the same defence will be equally available to liitn after the loss.

ftory ft rther says:
These principles seem also well founded in the common law, and will 

probably receive the like adjudication in each of these eases, whenever it 
shall arise directly in judgment. (8. 42lia.)

1 cu n ut p. 807 quotes the above citation from 8tory . ml 
apparently Accepts the conclusion arrived at.

finally fitory says in s. 4?8:—
And here it may not he unini|H>rtant again to take notice of the dis­

tinction, already alluded to, between cases where the workman is to make 
a thing out of materials owned by his employer, and cases where he is to 
make a thing out of his own materials. In the former cases, if the (l ing 
perishes without his default, before it is completed or delivered to his employer, 
lie is, or may be, entitled (as we have seen) to a compensation to the extent 
of his work actually done. But in the latter cases the whole loss is his ov n. if 
the thing perishes before a delivery of it to his employer, and he «entitled in no 
reconijiensc. In each case, however, the same rule of law applies: lies /writ 
domino. '1 he only difference is, that in the one case the employ er is the ow net; 
and in the other, the workman. In the first case, it is mere bailment ; >hi 
Inst it is the sale of a thing in futoro.

W hile, ! s I have said, there appears to be no case precisely 
applici I let to the point, st to<! it the con n oncer, ont of n y jm!p- 
n ent, tl e abo\e authorities rod n any cases throw light upon it 
and indicate the principles applicable to it.

( nc of the leading crocs is Clay v. Yales (1856), 1 H. A X. 
73, 25 L.J. Kx. 237. There the plaintiff, a printer, verbally 
agreed to print for the defendant 500 copies of a treatise, to v liich 
a dedication was to le prefixed, at a certain price per sheet, 
including paper. The treatise was printed, and after the pi oof
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shirt of ti e <letiication wax revised by the defendant and returned 
to the plaintiff, he, for the first tin e, discovered that it contained 
liliellous n utter, and refused to eon plete the printing of it. The 
Court of Exchequer (Pollock, (ML, Alderson, Martin and Bran - 
well, BB.) held:-

First, that this whs not a cunt nut for the sale of goods within s. 17 of the 
Statute of Frauds as extended by 9 (leo. IV'., c. 14, s. 7. Secondly, that as the 
dedication was liliellous the plaintiff was justified in refusing to complete the 
printing of it, and was entitled to recover tor printing the treatise.

Pollock, C.B., at p. 77 (1 II. & N.) says:
It appears from Chitty on Pleading, . . . that a count, for work, 

labour and materials may he resorted to by farriers, medical men and surveyors, 
and that such is the form in which they are in the habit of suing. Against 
the opinion of Bayley, J., in Atkinson v. Hell (1828), 8 B. & C. 277, 108 E.R. 
1046, we may set-off the opinions of Maule, J., and Earle, J., in the case of 
Grafton v. Armilage (1845), 2 C.B. ."136, 135 E.R. 975, and (hen we have to 
decide the point as if it were quite new and without authority. It may hap|ien 
that part of the materials is fourni by the person for whom the work is done, 
and part by the person who does the work, for instance, the paper for printing 
may be found by the one part y, while the ink is found by the printer. In such 
rases it seems to me that the true criterion is, whether work is the essence of 
the contract, or whether it is the materials supplied. My impression is, that 
m the case of a work of art, whether in gold, silver, marble or plaister, where 
die application of skill and labour is of the highest description, and the material 
is of no importance as compared with the labour, the price may be recovered 
as work, labour and materials. No doubt it is a chattel that was bargained for, 
and, if delivered, might he recovered us goods sold and delivered, still it may also 
he recovered as work, labour and materials.

Martin, B., says at p. 79 ( 1 H. & X. ) :
I am of the same opinion. There are three matters of charge well know n 

to the law, viz., for labour simply, for labour and materials, and for goods sold 
and delivered. Now every ease must be judged of by itself, ami what is the 
present ease? The defendant having a manuscript, takes it to a printer to 
print for him. Then what does he intend shall be done? He intends that the 
printer shall use his type, shall set it up in a frame and impress it on |>a|>er, 
that the paper shall be submitted to the author, that tlie author having cor­
rected it, shall send it back to the printer, who shall again exercise labour and 
make it into a complete thing in the shape of a book. That being so, 1 tliink 
the plaintiff was employed to do work and labour, ami supply materials, and 
for that, he is entitled to be paid. It seems to me that the true criterion is 
this—suppose there was no contract as to payment, and the printer brought 
an action to recover what he was by law entitled to receive, would that be the 
value of the book as a book? I apprehend not; for the book might not be 
worth half the value of the paper on which it was printed, but he would be 
entitled to recover for his work, labour and materials supplied ; therefore, this is 
in strictness, work, labour, and materials done and provided by the plaintiff 
for the defendant.

The next decision to which I would refer is Lee v. (iriffin
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(1861), I B. A S. 272, 30 L.J.Q.B. 252, 121 K.K. 716. Then A 
ordered of B. a set of artificial teeth, which were l>y the tern - -,i 
the contract to he fittcnl to her n outh; liefore they were no fit nil 
A. died. The Court of Queen’s Bench ( consisting of Cron pi mi 
«I., Hill, J., and Blackburn, J.), held that B. could not sue A.\ 
executor in an action for weak and labour done, and materials 
provided for his testatrix. It was further held by the Court that 
a contract to make a set of artificial teeth is a contract for tin- 
sale of goods, wares or n erchandise within s. 17 of the Statute of 
Frauds, and as there was no sufficient it emoranduni of the contract 
within the statute, judgn ent was given for the defendant.

Crompton, J., says at p. 275 (1 B. & S.) 121 E.R.at 717:
The main question which arose at the trial was, whether the contract in 

the second count could he treated as one for work and labour, or whether ii w ap 
a contract for goods sold and delivered. The distinction between these lw<> 
causes of action is sometimes very fine; but, where the contract is for a chattel 
to be made and delivered, it clearly is a contract for the sale of goods. There 
are some eases in which the supply of materials is ancillary to the contract, ns 
in the ease of a printer supplying the paper on which a book is printed In 
such a case an action might |>erha|)8 be brought for work and labour done, and 
materials provided, as it could hardly be said that the subject-matter of tin- 
contract was for the sale of a chattel; perhaps it is more in the nature of a 
contract merely to exercise skill and labour. Clay v. Yates, supra, turned on 
its own i>eculiar circumstances. I entertain some doubt as to the correct ness 
of that decision; but I certainly do not agree to the proposition that the value 
of the skill and labour, as compared to that of the material supplied, is n 
criterion by wliich to decide whether the contract be for work and labour or 
for the sale of a chattel. Here, however, the subject matter of the contract 
was the supply of goods. The case bears a strong resemblance to that of » 
tailor supplying a coat, the measurement of the mouth and fitting of the teeth 
being analagous to the measurement and fitting of the garment.

Hill, J., flays at p. 276 (1 B. & S.) 121 E.R. 717:—
I am of the same opinion. 1 think that the decision in Clay v. Yales, upro 

is perfectly right.
Blackburn, J., says at p. 278 (1 B. & S.) 121 E.R. 718:—
1 do not tliink that the test to apply to these eases is whether the valut 

of the work exceeds that of the materials used in its execution ; for, if a sculptor 
were employed to execute a work of art, greatly as his skill and labour. sup- 
posing it to be of the highest description, might exceed the value of the marble 
on which he worked, the contract would, in my opinion, nevertheless he n 
contract for the sale of a chattel.

Perhaps the latest authoritative decision on the subjec t of 
latent defects is Drummond v. Van Ingen (1887), 12 App. Cas. 284. 
56 L.J.Q.B. 563. There, cloth n erchants ordered of cloth nanti* 
facturers worsted coatings which were to be, in quality and weight.
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«•quai to sail pit's previously furnished by the manufacturers to 
the n erchants. The object of the n erchunts was, as the manu­
facturers knew, to sell the coatings to clothiers or tailors. The 
coatings supplied corresponded in every particular with the 
samples, but owing to a certain defect were unmerchantable for 
purposes for which goods of the sail e general class had previously 
lieen used in the trade. The sane defect existed in the samples, 
hut was.latent and was not discoverable by due diligence upon 
such inspection as was ordinary and usual u|xm sales of cloths 
of that class. The House of Lords held, affirc ing the decision 
of the Court of Appeal, that a contract there was an
implied v arranty that the goods should lie fit for use in the manner 
in which goods of the same quality and general character ordinarily 
would l e used.
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Lord Macnaghten says at p. 299 (12 App. Cas.) :
But the governing principle in all the cases is the same. And, indeed, so 

far as I can see, there is no substantial distinction between the facts in the 
present case and the facts in Jones v. Bright, su/tra. There the defendants 
were manufacturers of copper. The plaintiff wanted cop(ier to sheath a vessel. 
The defendants knew for what purpose he wanted it. The plaintiff’s ship­
wright went to the defendant’s warehouse and selected what he thought would 
suit, and he sheathed the vessel with the copper he selected himself. The 
sheathing was found to be decayed at the end of four or five months while it 
ought to have lasted four or five years. The plaintiff sued for damages. The 
jury found that the decay of the sheathing was occasioned by some intrinsic 
defect in the copper, but they could not tell what the cause of that defect was. 
There was no trace of fraud there. The defect was unknown and unsuspected. 
The Chief Justice stated that the conduct of the defendants was "most up­
right.’’ But still he held them liable, and though some members of the Court 
look a narrower ground he based his judgment on the broad principle that 
manufacturers were bound to supply an article fit for the purpose for which 
they knew it was required. I can see no distinction between a sale by sample 
where the sample gives incomplete and consequently misleading information, 
and a case where the purchaser selects the goods in hulk, and those goods have 
an intrinsic defect not discoverable on ins|>ection.

Your Lordships were warned that if the apjwal should be dismissed the 
«fact would be to hanqicr trade, and to cast on manufacturers a burden which 
has not been Cast on them hitherto. That is the stock argument in all these 
cases. It was urged and rejected in \tody v. Gregson, L.R. 4 Ex. 49, 38 L.J. 
Ex. 12. It met the same fate in Jones v. Bright, supra. It has never yet 
availed to relieve manufacturers from the liability which they assume, by 
inviting customers to rely on their skill, or to excuse persons from fulfilling 
their contracts according to the real intention and true meaning of the bargain.

I find it. difficult to appreciate the doctrine recognized in some 
<»f the cases, that when a bailee supplies merely accessorial materials

D7^D
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to the article he in repairing, no sale of such materials by t he 
bailee to the bailor can Ik* legally in puted.

In an illustration given by fc-’tory (s. 423), a n an sent d« tli 
to a tailor to lx* n a<!e into a garment, an<l the tailor furnished 
buttons and twist to complete. It is said that this was a n ere 
cas<‘ of local in opens facie ml i. The instance is perhaps an ex­

treme one, but when* the repairs to an engine required the 
to supply valuable steel plate, capable of withstanding a severe 
tensile strain, anti a heavy pressure of steam to the* squint* inch 
(as was the case in this instance), the question deserves careful 
consideration. I think that the same principles must apply 
to the one case as to the other. In the one case the buttons ; ml 
the twist were the property of the tailor, but when they were 
worked into the suit of clothes, they became the property of Ilk 
custon er. How was them ownership altered? The tailor <!i<l 
not intend to give them away. He charged for them.

The point came up squarely for decision in Heath v. Freelmul 
(183G), 1 M. * W. 543, 2 Gale 140, 5 LJ. Ex. 253. Then* the 
plaintiff sued n erelv for work and labour and the jury found tl.ni 
he had performed work to the value of .1*4 ami had furnished 
material to the value of £8. Upon a m otion for non-suit in 
respect of the .1*8 for materials, Counsel for the plaintiff argued 

But this was a common carpenter's job; no entire contract was proved; 
and it is unreasonable to divide work and labour from the materials. Hu 
former may draw the latter after it, as a necessary part of the same employ­
ment. Lord Abinger, C.B.: 1 fear you will not persuade the Court of that 

A non-suit was accordingly entered.
Under the form er system of pleading, when it claim was u nde 

for work, services and i: aterials, a difficulty occurred in sepai; ting 
the work and services from the n aterials, and in ascertaining tin 
values of each. The aggregate sued for was like a t hen irai 
compound in which the individual ingredients are difficult to 
separate. Hut under our present system, which requires facts 
to be stated and particulars given, the aggregate sued for is non* 
like a nechanical n ixture from w hich it is easy to sej>arate the 
ingredients. After separating the items for labour ami services 
the only ingredient left is goods sold and delivered.

If, by any accident, the fire-box had lx*cn destroyed while 
still in the hands of the plaintiffs the loss must have falle n upon 
them, in accordance with Hell’s Rule No. 1. Rut as the defect*
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were not «Uncovered until after the locuniotivi* was re-delivcved, 
the defendants' lights are equally piotected under Hell's Rule 
\1 • 1

When the repairs were completed the plaintiffs remlered a 
lengthy hill (ex. 2) to the defendants shewing their charges for 
til articles supplied, as well as the hours of lalxmr.

The irateriâls in the fire-Utx are eliarged for at * Mil.til. of 
which $55.80 is the price of the two steel plates.

1 mu unable to distinguish the tire-hox in this ease fmni the 
artiti< ial teeth in Lee v. Griffin, xuftra. Suppose that the lady 
who ordered the new set of teeth hud, on the same morning, 
ordered from a piano factory a new set of notes for the keylioard 
of her piano. The work, services ami n aterials in both eases 
alike required a skilful artisan, careful n easuren ent, g<»od n ateiial 
and a final fitting. The lady ami the piano both needed re|xiir 
in an important i>articular. If the legal result for the artificial 
teeth was a sale, I think the same result must follow for the piano; 
and, if so, I can see no distinction for the fire-box.

Finally, our Sale of (ioods Act contains tin- following pro­
vision :—

3. A contract of Hah- of goods is a contract whereby the seller transfers 
or agrees to transfer the property in goods to the buyer for a money con* 
«deration, called the price.

MAN
K. B 

StEKUNi , 

Works

Kkd Dee i 
Lumber

Osh, J.

I'nder the authorities alxtve ret forth, 1 am of opinion that 
when the loeon otive was re-dclivered by the plaintiffs, all the 
new material in it passai by sale to the defendants, with all the 
rights incident to a sale.

The liability in ix;sed by our law upon a seller of gomls required 
for a ftarticular purpose, even in respect of latent defects, is not so 
harsh as n ight at first appear. The object of the rule is doubtless 
to require nanti far hirers to use their utn ost skill and efforts to 
guard against there latent defects. The man who purchases 
from a n anufucturer possesses this protection. If he, the pur­
chaser, resells the article, he in turn lx»con es liable (as in the 
purent care) to his sub-purchaser. Hut he has a remedy over 
;igainst tlie manufacturer from whom he bought, provided that, 
when buying the goods he made known to the manufacturer, 
as he n ight ami should have done, the purfiore or purposes for 
which the goods were required.

35-48 D.L.B.
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In ho far as the action is concerned, I am of the opinion that 
the plaintiffs, by furnishing a defective fire-box, for which they 
charged in all £2,094.32, have disentitled then selves from recover­
ing the alleged balance of account amounting to £849.45.

With regard to the defendants’ counterclaim. the rule of lau 
is thus expressed in (’bitty on Contracts, Kith ed., p. 879:—

Where a party who is legally bound to perform a contract, does not, u, 
fact, perfonn it, the other party may do so for him as reasonably near as 
may be, and charge him for the reasonable expenses incurred in so doing

The defendants upon discovering the defects in the fire-box 
became entitled to have the defects remedied by the plaintiff*, 
or by someone else at the expense of the plaintiff's. I find therefore 
that the defendants are entitled to relief under their eountcrcl im.

What then should lie the measure of damages? They claim 
not only the sum of £2,297.39, being the amount paid by them 
to the C.P.Il. for repaiiing the fire-box, but also large sun s of 
money paid out by them con n eneing June 20, 1918, for the hire 
of engines from the C.P.R. to serve their purposes while their 
own locomotive was out of con n ission. The total counterclaim 
is for £3,789.50.

The subject of the u ensure of damages was considered by 
the Privy Council in two cases recently. In Erie County Natural 
Cas Fuel Co. v. Carroll,, [1911J A C. 105, 80 L.J.P.C. 59, the 
plaintiffs had obtained judgment for £54,031 damages by re: son 
of the defendant company cutting off the supply of gas which 
the defendants had licen supplying. The plaintiffs thereupon 
procured the gas required for their plant by acquisition from 
independent sources, and as a result the plaintiff suffered no 
substantial loss. The Privy Council held that the plaintiffs were 
only entitle< 1 to non inal dan ages.

In delivering judgn ent, Lord Atkinson, at p. 117 ([1911) 
A.C.) quotes with approval the judgn ent of I ord Fsher in Le 
Hlanche v. L. N. W. Ry. (1870), 1 C.P.I). 286, at p. 3( 2, 45 
L.J.C.P. 521:—

We think it may properly be said that, if the partv bound to perfonn a 
contract does not perform it, the other party may do so for him as reasonably 
near as may be, and charge him for the reasonable expense incurred in so 
doing.

Lord Atkinson goes on to say:—
But whether the thing done was a reasonable thing to do must be deter­

mined having regard to all the circumstances.
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The other case is Wertheim v. Chicoutimi Pulp Co., [1911] 
A.C. 301, 80 L.J.P.C. 91. The action was brought for damages 
for certain pulpwood agreed to lie delivered by the defendant* 
to the plaintiff. In this case also Ion! Atkinson delivered the 
jutlgn ent of the Privy Council, ami I quote from his judgn ent at 
p. 307 ([1911] AX’.) the following staten ents of the law :—

And it i* the general intention of the law that, in giving damage* for 
breach of contract, the party complaining should, ao far a* can be done by 
money, be placed in the same position as he would have been in if the contract 
bad been performed. Irvine v. Midland Ky Co. (Ireland) 1880, 6 L.R. Ir. 
at p. 03. approved of by I’alles, C.B., in Hamilton v. Mayill, (1883) 12 L.R. 
Ir. at p. 202. That ia a ruling principle. It ia a just principle.

When the defendants discovered in Decemlier, 1917, that 
their fire-box was defective, the first obligation which devolved 
upon them was to act reasonably. The governn ent inspector 
exav ined the fire-box and instructed that pressure of steam lx* 
reduced. The defects were apparent, and they could not be cured 
by the defendants then-selves. The evidence shews that the 
locwn otive was not used to any great extent, if at all, timing the 
winter n onths. Manifestly, the defendants' duty, as well as 
their right was to explain the situation to the plaintiffs and get 
them to remedy the defects. If they had done this with reason­
able prop ptitude, no necessity would have arisen for the defend­
ants to hire other locomotives w hile their own was being repaired. 
Instead of doing this they allowed the matter to drift along until 
April, 1918. This delay was, in my opinion, unreasonable and 
the plaintiffs ought not to suffer for it. Then followed the corres­
pondence between the parties on April 23 and May 1, 1918. I 
think it is fair to Iroth parties to tient this correspondence as 
having taken place in Decen l>er, 1917. The ixisition of the 
parties at that tin e was that the plaintiffs had supplied a defective 
tire-box and were liable to ren edy the defects at their own expense, 
and to pay all dan ages w hich reasonably resulted to the defend­
ants. The plaintiffs then made an offer to the defendants (ex. 8) 
as set foith above.

In deciding whether or not this was a reasonable offer, which 
should have liecn accepted by the defendants, the following 
considerations must lie borne in n ind:—

(a) The legal obligation of the plaintiff* a* above noted; (b) The defects 
complained of were latent defect*, not imputable to any negligence of the 
plaintiff*; (e) The work performed by the plaintiff* on the fire-box and other
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IKirlimih of tin: engine was entirely satisfuctory ; (d; The locomotive whs i...; 
ub»m] to any great extent if at all by the defendants during the winter months
(e) The evidence indicates that the repairs could have been effectually |«>r 
formed at Barrows by skilled labour and a repairing outfit from Winni|>eg.
(f) The cost of the fire-box us shown by ex. 2 consisted of:—

(1) Boilermaker's time..........  $l,127.1t>
(2) Boilermaker’s helpers’ time 505.50
(3) Material 401.64

12,01)4. :t.
The cost of the two plates included in the thin! item wa>

$56 JO.
Now let us see what the plaintiffs' offer was.
(1) They offered to repair the locomotive at the mill in accordance v.itl 

the inspector's requisition. On the basis of the former repairs, this would 
entail an expenditure of over $1,500 by the plaintiffs; and if they failed they 
would have to adopt other means of repairing it, or pay any expenses tin 
defendants might reasonably incur;

(2) (And this seems to have been the stumbling block to the defendants 
“Plates used to be supplied by your company, all necessary assistance to I» 
given our employee.”

The defendants chose to read this stipulation as an obligation 
i to pay for the new pieces of plate and for all necessary 

assistance. The offer does not expressly say so. although it 
certainly may be so read.

The total cost of the two plates originally was $55.80, aim 
only a jxution of them required to be replaced. The plaintiff.- 
n ight well have supposed that the defendants would prefer t< 
select for themselves some pieces of new plate on which the? 
could safely rely. At all events, the cost was trifling, and if tin 
plaintiffs, after eon pleting the repairs, made any demur aliout 
paying the cost of the plate, the defendants had about SSfiO it 
their iKx kets, due to the plnintiffs, from which they night deduct 
such costs. The same observation applies to any small expens 
the defendants n ight he put to for “necessary assistance” if the 
circuit stances justified it.

The defendants did not accept this offer, but made a counter­
offer as follows:—

(1) Repairs of locomotive must consist of taking out of the two laminated 
side sheets and replacing same with two new full length plates, supplied by 
your company.

(2) All exjtenses connected with the repairing to he borne by youreelve»
(3) Further, you will furnish us at your expense, which includes railway 

transportation and incidentals of both locomotives to and from Barrows with 
a locomotive suitable to carry on our «iterations w hile ours is being repaire!

D7^A
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(4) If this offer is not accepted within 24 hours, wc will have railway 
com|utiiy make re|>aire and all ex|*neee and damages will be charged to your
eompany.

In r y opinion the plaintiffs' offer was a reasonable one, which 
the defendants ought to have acceptai, tint! they ehouhl n< t have 
h.-ggled over the trifling cost of the pieces of pit te. If the defend­
ants did not wish to choose the plate, they could have instructed 
the ph intiffs to select as good material as they could for the 

% purpose.
( n tl e other hand, the defendants’ counter-offer was unreason­

able in V e follow ing respects:—
(I) It was 4 months late; (2) There was no mi-essity for two new full- 

length plates; (3) Owing to the defendants’ own delay, they were not entitled 
to have the services of the locomotives mentioned in clause 3 of their offer; 
(41 The demand for acceptance within 24 hours was, under the circumstances, 
peremptory and unreasonable.

When the loeon otive was sent to the C.P.R. for repairs, it 
was only fourni necessary to rén ové two-thirds of the two pintes. 
The various itexi s charged for by the defendants in their counter- 

; claim for the renting of engines and supplies during the sun n cr 
of 1918 would never have been incurred but for the unreasonable 
conduct of the defendants. The sun e n ay lie said of the claim 
for $2.297.39 incurred by the defendants to the C.P.R. by sending 
their locomotive to Winnipeg during the sun n er of 1918.

Tnl iitg all the above circuit stances into account, and I waring 
in n ind that the defendants’ eh in in respect of the latent defects 
is a i laini strictissimi juris, 1 find that the only dan ages to which 
the defendants an; entitled on their counterclaim consist of two- 
thin'g « f the price of the two steel plates, namely, the sum of 
$37.20.

Such a result, considering the amount of the countcnlaim 
and ti c 1; hours of both Counsel and the Court, ren inds one, 
irresistibly, of the Roman poet's reflection: Parturiunt montes, 
naxcetur ridiculus mus. But the legal rights dealt with arc of 
import me. The action will be dish issed with costs.

The counterclaim will lie allowed at the sum of $37.20, but 
with costs on the King's Bench scale.

Action dismissed.

3<> —18 D.L.K.

MAN.
K. B.

Sterling

Works
Ltd.

9.
Red Dbku 

Lumber 
Co. Ltd.
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B. C. ROYAL BANK w. McLEOD.

C. A. British Columbia Court of Appeal, Macdonald, C.J.A., Martin, McVhdlm
and Eberts, JJ.A. September 16, 1919.

Mortgage (6 VI J—140)—Of agreement—Mortgagee bubseqvi mly
BECOMING OWNER OF FEE—ACTION FOR BALANCE OF DEBT—K I MT8 
OF PARTIES.

The defendant mortgaged to the Quebec Bank his interest in an imree- 
ment of purchase of land. Instalments remaining to be paid wen- |>;iid 
out of advances made by the bank, whose business and assets the pl.-iii itTs 
subsequently acquired. Before such acquisition the mortgage had l-een 
followed by a conveyance of the fee direct to the bank from defendant's 
vendor. The defendant, subsequently, in consideration of an extension 
of time for payment of his indebtedness to the bank, released h\ quit 
claim deed to the bank his equity of redemption. The bank thereu|Kin 
became absolute owner of t he land.

Held, per Macdonald, C.J.A., and Eberts, J., that the absolute rétr­
acter of the title acquired by the mortgagee did not prevent the re-opening 
of the foreclosure in esse the mortgagee afterwards sued for uin part 
of the debt, but in this case the foreclosure could not be re-o|M‘ii« I by 
reason of the mortgaged property having passed into the hands f a 
bond fide purchaser for value and the right to sue for the balance of the 
debt w its extinguished.

Held, per MePliillqie and Martin, JJ.A., that the conveyance to the 
Quebec Bank was an absolute conveyance, and brought to an end the 
relationship of mortgagor and mortgagee. There had been a pro 'unto 
reduction m the debt and the bank was entitled to sue for the bn lance 
of the indebtedness.

Appeal from the judgment of Clement, J. Affirmed by an 
equally divided Court.

Sir Charles //. Tupper, K.C., for appellant; J. A. MacInnet, 
for respondent.

Macdonald, C. J. A.:—At the hearing of this appeal counsel 
for the appellants moved to amend their notice to include a new 
ground of appeal which would enable them to contend that I 
portion of the indebtedness sued on was not covered by the 
mortgage and hence the inability of the plaintiffs to restore the 
security would be no olwtacle to judgment in their favour ie 
respect of that part of the indebtedness. They submit t bat, j 
as the mortgage was given for a then present advance of sons 
$21,000, and was to cover future advances as well as a past in debt* 
edness which existed at the time of the execution of the mort gage, 
they were entitled to have applied to this alleged state of facts 
the law as expounded in National Hank of Australasia v. dun) 
(1870), L. R. 3 P. C. 299. 1 would dismiss the motion The 
point sought to be raised was not pleaded, nor was it raised in 
the Court Mow. The security was by both parties to the litiga­
tion treated throughout as a security for the whole indebtedneB 
sued on. The defendant makes no complaint in res]>ect of the

Statement.

k CJA.



48 D.LJL] Dominion Law Reports. 601

validity of the mortgage as one covering the whole indebtedness, 
and the plain tiffs in answer to interrogatories say that the security 
was taken for the whole indebtedness.

It is conceivable that had this issue lieen raised at the trial, 
evidence could have lieen led to shew that it was agreed lietween 
the parties, at a time when the advances referred to had liecome 
past due, that the security should cover them as well as the other 
indebtedness. It may lie that the evidence liefore us relating to 
the subsequent transactions between the parties, viz., the convey­
ance of the land, the extension of time, and the quit claim deed, 
amount to such proof though I am not called ujion to express 
an opinion either one way or the other. It is enough to say 
that had the issue lieen raised at the projier time facts might 
have been proved analogous to those in the alove mentioned 
case where the original illegality had l>een cured.

As regards the ap]ieal the facts are not in dispute. The defend­
ant mortgaged to the Queliec Rank his interest in an agreement 
of purchase of land. Instalments amounting to 818,00(1 remained 
to lx* paid and these appear to have l>een paid out of advances 
made by the Queliec Rank, whose business and assets the plaintiffs 
have since acquired. Refore such acquisition the mortgage had 
lieen followed by a convexanee of the fee direct to the bank from 
(iefeinhint’s vendor. Subsequently the defendant in consideration 
of an extension of time for pax ment of his indebtedness to the 
bank, released, by quit claim deed to the bank, his equity of 
redemption. The bank thereui»on liccame the absolute owners 
of the land, which, up to this time, admittedly had lieen held by 
the hank as a security for defendant s indebtedness.

Two questions suggest themsel ves to my mind for consideration. 
If the release of the equity of redemption was in law' tantamount 
to foreclosure, as the trial Judge apjicars to have thought, then 
unless this is to lie regarded as a mortgage out of the ordinary, 
the mortgagee is not entitled to recover U]ion the indebtedness when 
idmitti-dly the security cannot lie restored to the defendant, 
but apiiellants’ counsel contended that this was not the ordinary 
mortgage nor the ordinary foreclosure. They say that the 
mortgage was a collateral security, and they suggest that this is a 
distinction of importance. 1 must confess tliat I do not see the 
force of tiiis argument. To call the mortgage a collateral security

B. C.
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does not, in my opinion, distinguish it from any other mortuaire. 
If tl e creditor held other securities tl is mortgage was an addit ional 
one, and in the absence of a s) ecial agreen cnt, the creditor r ight 
enforce, in accordance with tl e tern s tl ereof, at its own o] lion, 
any one or more of its securities. 1 take it that if a creditor 
having security for a debt den amis an additional security in the 
form of a mortgage ujon real estate, and the debtor accedes to 
the request and executes a n ortgage, it matters not to tl e pen edy 
whether it he called coll teral or whether it be the only security 
which tl e creditor holds, and in the al sence of a s] ecial agreet <-nt 
giving the creditor ren edies other than those given by the law, 
the creditor’s remedy is foreclosure and foreclosure alone In 
niy o) inion there is no in i lied l ower to sell a security n erely 
because it is, in common variance, called collateral security. 
Now there was in fact a power of sale contained in what 1 shall 
call the original mortgage, that is to say, the mortgage of defend­
ant's interest under the agreement of purchase. Tutting aside 
questions which have been raised by respondent's counsel ns to 
whether the power of sale could have been exercised by an> one 
other than Rohitaille, w ho at the tin e w as manager of tl e (tuc' ec 
Rank, and to whom it was given, and as to whether assun ing that 
it could I e assigned it had in law I een assigned and 1 econ e vested 
in the plaintiffs, it appears to me that this power of sale censed 
to exist when the defendant parted with his equity of reden ] tion. 
It would be anomalous to say that when a mortgagee had o! tamed 
tibs< lute title, either bv f< re-1 sure < r by release of the defei d nt 
of the equity of redemption, he could still exercise tl e power of 
sale contained in the mortgage. The reason for such power w mild jj 
have ceased to exist. It is suggested, however, by counsel for i 
the appellant, that the release of the equity of redemi tion wan j 
given for the purpose of conferring a more al solute or untram-1 
n el led power of sale upon the mortgagee. The consequents of j 
so holding w ould be that t? e release of the equity of reden ties j 
would not destroy the right to redeem and that the pro]crty,| 
notwithstanding the release, was still held in mortgage, freeing | 
that difficulty, counsel for the apj ellants • as obliged to contend « 
that there w as some sort of agreen cnt between the parties, that \ 
after the said release, the land should be sold and the proceeds 
applied uf>on the indebtedness. No doubt the appellant might
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ha e l v aproen ent retained the right to enforce pavment of the B* c*
indc tednee, or such imrtion t* ereof as might not have l>een C. A
sat is ed out of the proceeds of a sa e of the profiertv, hut there RoyalBank 
is to • e fourni in the evidence not a suggestion of such an agree- ^ ^ ^ 
n cut. Tl e sale was made without the knowledge or consent 
of I'e respondent and no agree*vent, either written or verbal, cjuT" 
has I een proven substantiating appellants' submission. 1 think, 
therefore, that the trial Judge came to the right conclusion.

Rut t! ere is a second point from w hich this case mav l*e viewed.
If V e quit claim deed re'easing the equity of redemption was not 
intended merely to obviate the necessity of obtaining force osure, 
tien it must l e taken to have l>een a settlement of the indebted­
ness. It was in effect a sale of the equity of redemption, and if so, 
t' is wou’d extinguish the del t. This I think would follow from 
tie ] rimiples laid down in Vernon v. Hethell (1762), 2 Eden 
110, 28 1 .R. 838; Enzworth v. Griffith (1706), 5 Bro. P.C. 184,
2 I .K. 615; Beatty v. Fitzsimmons ,t al. (1803), 23 O.R. 245.
Tl is case is the converse of the second English case just cited.
T) ere, after the release of the equities of redemption, the question 
was as to the right of the mortgagor to redeem. 1 think the rule 
to I e extracted from these cases is, that where the right to redeem 
has I een lost by reason of the release, the land takes the place 
of t) e de't. In the Ontario case it is laid down that the purchaser 
of an equity of redemption is l>ound to pay off the encumbrances.
Tl erefore, if tl e ef ect of tl e release in the case at Bar w as to 
\est a' solutcly in tl e bank the land free from any right of redemp­
tion, and the i artics entered into no agreement in res, -ect of the 
consequences of such release as I tearing upon the indebtedness, 
the imle ted ness is extinguished. In my opinion the apt>cal 
should I e dismissed.

Martin, J. A., would allow the appeal. Mania, j.
Mel nu.lips, J. A.:—The respondent in this appeal would McPhimpe,M. 

aj j ear to have 1 een indebted to the apitellants in a sum of al>out 
$90,000, and was sued for the sum of $85,214.73, after crediting 
$9,000, n oncys realized from the sale of a parcel of land held by 
way of security by the Quebec Bank. The assets both real and 
I ersonal of the Quel ec Bank were sold to and acquired by the 
a; i ellant under the provisions of the Bank Act. The i debtedness 
arose by reason of advances made upon promissory notes by the
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Quebec Bank to the respondent and these promiasory note- are 
now the property of the appellant. The advances were made 
throughout the years 1912 to 1918. In 1912 the respondent, 
then being indebted to the Quebec Bank, assigned, as a sennit) 
in respect of the indebtedness, all his right, title and interest 
in the previously referred to parcel of land agreed to be sold to 
hint by one Fulton, the Quebec Bank making a further advance 
of 821,657.18. It may be said in passing that the security could 
not of course under the Bank Act be effective save as to any 
past due indebtedness. The assignment of the agreen ent of 
si le held by the respondent w as made to Rohitaille, the malinger 
of the Quebec Bank. On June 25, 1914, the indebtedness of the 
respondent to the Quebec Bank was it would appear $74,557.77 
and den and was made for payment. This resulted in an agree­
ment of that date between the res]tondent and the Quebec Hunt 
whereby 3 months' further time was granted for payment, the 
respondent to execute a quit claim deed and release of Iris equity 
of redemption in the land to the Quebec Bank to be held in escrow 
Default in payment took place and the quit claim deed war 
delivered up to the Quebec Bank. The quit claim deed lutd a 
special provision therein reading as follows:—

And This Indenture Further Wit nceeeth that the Party of the First Part 
Doth Hereby release, acquit and forever discharge the Party of the Second 
Part from all claims, demands, suits, actions, contracts and accounts in 
respect of the said hereinbefore described lands and premises and of the 
rents and profits thereof and of all moneys realised by the sale of the 
said property or otherwise in connection therewith, the Party of the bint 
Part hereby confirming all proceedings taken by the Party of the Second Part 
in connection therewith so far as they might affect the Party of the First Part.

And the Party of the First Part covenants with the Party of the Second 
Part that he is the sole party beneficially interested in the said land- and 
premises and he will indemnify and save harmless the said Party of the bmmd 
Part from all further demands, costs, or charges in connection therewith

It is apparent from the reading of this special provision that it 
was notice to the world, to all purchasers of the land, that the 
resjondent had conveyed and parted with all his interest in the 
land to the Quebec Bank.

It will Ire observed that in the special provision alxive quoted it 
was contemplated by the respondent that the land should le 
sold and there is no jiossible doubt that the respondent w as a 
consenting party to the Quebec Bank selling the land as it n edit 
see fit and that power of sale enured to and was capable of legal



48 D.L.R.] Dominion Law Reports. 90S

exercise by the appellant, the Quebec Bank’s rights, title and *•l'
interest in the land having passed to the appellant and the appel- C. A
lant did sell the land. There is no question raised that the sale Hotai. Bah* 
was not for a fair price but the unconscionable contention upon
tl e part of the rvs|*indent is that in selling the land the appellant -----
lias by operation of law and the application of legal and equitable 
principles released the respondent from all his indebtedness to 
tl»' (Jueliec Bank, an indebtedness which as we have seen passed 
to the apjellant payable by the respondent to the appellant.
In efl'eet the whole indebtedness of 885,214.73 was released by 
tin* course adopted in selling the land described in one security, 
a partial security only. It is submitted by the respondent, and 
it was agreed with by the trial Judge, that the effect of what was 
done was to bring into operation the same result as if a decree of 
foreclosure had l>een obtained in res|>ect of a single security 
for the whole debt and the land sold, thereby placing it out of 
tlic jiower of the appellant to revest the title to the land in the 
respondent if payment of the total indebtedness were made by 
the respondent. The reasons for judgment (the judgment under 
appeal) of the trial Judge are set forth in the following terms:—

It see ma to me settled law that a person, who was once a mortgagee, but, 
who, by foreclosure decree or otherwise, has become the absolute owner of the 
mortgaged property, cannot sue for the debt or any part of the debt secured 
by the mortgage without re-opening the foreclosure; and if, by a sale of the 
mort gaged property to a third party, he has put it out of his power to reconvey 
that property to the mortgagor upon redemption, “He should,” in the 
language of Idington, J., in Mutual Life Amcc. Co. v. Douglas (1918), 44 
D.L.R. 116 at 122, 57 Can. 8.C.R. 243 at 253, “be restrained from proceed­
ing to enforce that common law right whether by suing upon the covenant”— 
or other promile to pay—“or in way of asserting a proprietory right over any 
pru|x-rty he had held by way of collateral security to his mortgage.”

The general release clause in the instrument of transfer of the equity of 
redemption (ex. 6, June 25, 1914), has, in my opinion, no relation to the 
circumstances here. It was simply intended to make the bank’s title to the 
mortgaged property more absolute, if that were possible. But the absolute 
character of the title acquired by a (former) mortgagee does not affect or 
prevent the re-opening - if the foreclosure in case the (former) mortgagee after­
wards sues for any part of the debt. And, as I have already intimated, 
where the foreclosure cannot be re-o|>ened by reason of the mortgaged property 
havimz passed into the hands of the bond fide purchaser for value the right to 
■ue is forever gone.

The action must be dismissed with costs and the defendant is entitled to 
the declaration and injunction asked for in his counterclaim, with costs.

V ith great respect to the trial Judge, I am not of the opinion
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tliat what took place can l>e said to be at all analogous to that 
detern ined in the Mutual Life A save. Co. of Canada v. Dotuihm, 
44 D.L.R. 115. The present case is not one of foreclosure ami it 
is not a case for the application of ti e principles that go »*rn 
where foreclosure has been had and the mortgagee has later 
convened away the land. Here we have an express agreeu ent 
and authorisation of sale of the land. The security was only 
one of a nun her of securities held by the apj^ellant and t! ere i- no 
evidence whatever of any intention on the part of the Quelec 
Hank or the apt ellant to accept the quit claim deed in satisfamon 
of the whole debt. On the contrary there is every evidence 
so far as the docun entary evidence goes that the res’ondent 
transferred all his title in the land and released the Quebec Hank 
fron all requiren ent to account for any n oneys realized by the 
sale of tl e land. To give eflect to ti e contention of tl e iesj omlent 
and to affirm the judgn ent of the trial Judge would appear to 
ne to le in frustration of the plain intention of tie partie- «a 
evidenced by the docun ents. It is apparent that tie course 
sought by the rest ondent to evade liability for this large del* 
is an afterthought and a n ost unconscionable aftertl ought. 
It is sought to now invoke equitable principles to effectuate the 
release of a large indebtedness owing to the realization upon one 
minor security and the realization of about one-tenth of the 
total indebtedness is to be he’d to discharge the other nine tent ha. 
Can this be said to further the ends of justice? No doul t if 
the position could be said to be that stated by Davies J. 'now 
Cliief Justice of Canada) in Mutual Life Assce. Co. of Canada 
v. Douglas supra at p. 118 (D.L.R.):—

He could not have both land and the money secured upon it. If he rlmse 
to foreclose and then sell the land or part of it, he would be taken to have 
elected to take the land for his debt,

it would be id e to contend to the contrary. This language 
succinctly indicates that which is the law of England. It arises 
by operation of law where a particular course is adopted t>., 
foreclosure proceedings adverse to the mortgagor and where no 
agreen ent has been come to between the mortgagor and the 
mortgagee but tl e law of England places no ban upon the parties, 
it is not a case of election where the mortgagee proceeds in plain 
compliance with authorisation given by the mortgagor, plain
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consent to a sale being held. There vas a pover of sale and that 
power of sale was exercised and in all such cases after crediting 
t’ e n oneys realized the n ortgapee n ay hold the n ortgagor for 
the del ciency and tl at is the ] resent case.

The i resent case is not one of suing for the » ortgage del t. 
The land as we have seen v as one only of sex oral securities held 
by the (,'uel ec Rank and at n ost could only I c security for the 
del 11 ast due when the security was ta! en i.e., when the assign n ent 
of tlie agrecn ent for sale to tl e res] ondent from 1 ulton \» as ta! en. 
Then, as I x iew it upon tl e facts of tl e ] resent case tl e resj ondent 
assented to a sale 1 eing held of the land and at n ost all that 
can I e clain ed by the respondent is a reduction of tl e del t ]>ro 
tanto. Vpon this view of the n atter, the language of Lon illy, 
M. R., in Palmer v. Hendrie (18f.9), 27 Ileav. 349 at p. 351 (54 
K. R. 130) is instructixe:—

They (the mortgagees) are bound on payment to restore the property to 
the mortgagor and if it appear, from the state of the transaction, that, by the 
act of the mortgagee, unauthormd by the mortgagor, it has become im|M)ssihle 
to restore the estate on payment of all that is due, 1 am of opinion that this 
Court will interfere and prevent the mortgagee suing the mortgagor at law.

In the present case sale was authorised and contemplated hv the 
mortgagor and in tern s assented to by the docun ents executed 
and quoted from above. Then upon the sj ecial fa ts of the 
present case it may well he said in my opinion that the rescindent, 
by his conveyance of the equity of redeirj tion and express author­
isation of a sale, has precluded hin self from calling for a conxcyance 
of the land (see lion illy, M. R.. in Palmer v. Hendrie, supra, at 
p. 352). 1 ere there is no atteirj t to hold the res|mndcnt for the 
whole debt. The purchase nonev of tie land sold has I een 
credited to the respondent and in this connection tl c language 
of ( riflfith, C. J.. in Fink v. Robertson (1907), 4 C. L. R. 804 at p. 
872 is n uch in point:—

There is no reported case shewing the conditions on which the Court 
would have allowed the mortgagee to enforce his judgment under the circum­
stances (the C.J. had just previously referred to Palnur v. Hendrie, supra) 
whether they would have allowed the mortgagor at his option to treat the 
foreclosure as a satisfaction of the debt jirn tanto at the date of the decree, 
or whether they would have regarded the liability for interest as continuing 
after the decree, and treated the mortgagee as a mortgagee in posseshion and 
liable to account on that basis.

But it is inconceivable that, if the mortgagor was unable to redeem, the 
Court would have allowed the mortgagee to issue execution for the whole 
•mount of the debt and also to retain the land. It follows from what has been
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said that it is inaccurate to say that a mortgagee by suing upon the covenant 
in the mortgage opened the foreclosure. His title to the land was, and remained 
absolute but the court of equity would not allow him to recover the whole amount 
of the debt without reconveying the land.

It is to lie noted tliat in the Mutual Life Assce. Co. of Canada \ 

Douglas, supra, the Chief Justice, Idington and Anglin, J.l 
expressed approval of the dissenting judgment of Higgins, J., in 
Fink v. Robertson, supra, and l>earing this in mind it is imporbm? 
to note what Higgins, J., said at p. 894 in Fink v. Robertson:—

One curious result of holding that the foreclosure of a mortgage involves 
the release of the debt is that a mortgagee who has foreclosed one mortgagi 
must discharge, unconditionally, all the securities for the same debt. For 
instance, if he have a mortgage over Blackaere for £1,000, and if he take an 
additional security over Whiteacre, worth £200, for the same debt; then, if lie 
foreclose the mortgage over Whiteacre, he can be forced to discharge the 
mortgage over Blackaere, without any further payment.

1 am not unmindful that in the present case there is the difficulty 
of the land being conveyed away, but can it be reasonably said 
tliat because the land covered by one security for the portion of 
the debt then past due has been conveyed away the resultant 
effect is that all other securities and the whole debt stand discharged? 
This really affronts one, in fact it is a startling effect if that l e 
the law; and particularly startling is it where we have in the 
present case the documentary assent to a sale being held. Here 
it is not the same debt and later I will point out that even should I 
be wrong in all my reasoning so far there remains a debt of no 
inconsiderable amount that the respondent must, in my opihion, 
be liable for, notwithstanding all that has taken place. In 
Kinnaird v. Trollope (1888), 57 L. J. Ch. 905, Stirling, J., said at 
p. 908:—

On this part of the case Palmer v. Hendrie, supra, again throws some light. 
It was there held that the mortgagor, on paying oft the mortgage debt, was 
entitled to have the property restored to him unaffected by any acts of i lie 
mortgagee unauthorized by the mortgagor. The necessary authority might lie 
derived as in the case of Rudge v. Richens (1873), 42 L.J.C.P. 127, from die 
powers conferred by the mortgage deed, or from the direct concurrence of die 
mortgagor, or possibly otherwise; . . .

Now I consider the present case comes witliin the ratio of Rudge 
v. Richens. There was the power of sale, the clear and expressed 
contemplation that there would l* a sale and that there should 
be no liability to account and a release to the Quelxic Bank “of 
and from all liability in respect of said lands and premise 
Rudge v. Richens was an action brought on the mortgagor's
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covenant to pay the debt. The action being brought to recover the 
balance due to the mortgagee after giving credit for the money 
realized on the sale of the mortgaged property, the defendant 
pleaded by way of equitable defence a plea which shewed that the 
plaintiff had taken jKïssession of the mortgaged property and 
sold the same under the power of sale contained in the mortgage, 
had thereby, as the plea alleged, deprived the defendant of his right 
to have such property reconveyed to him ui>on payment of the 
money and interest due on the mortgage and it was held that 
the plea was clearly bad, since it did not shew that sufficient had 
been realised by the sale to satisfy the debt.

In the present case of course it is not contended that sufficient 
was realised to satisfy the debt. It would be idle contention if 
advanced as wliat was realized fell short some $85,(X!0 and more 
of satisfying the debt, yet it is now confidently submitted that 
what was done had the effect nevertheless of satisfying the whole 
debt. W ith great respect to all contrary opinion 1 cannot agree 
that that is the law. That the sale to the Quebec Rank by the 
respondent was absolute there can be no question and what is 
there in the law to prevent full effect being given to all its terms? 
In Cossip v. Wright (1803), 32 L. J. Ch. 048, Kinderslev, V.-C., at 
p. 055, said:—

. . . upon whatever grounds the party who made the conveyance may 
afterwards challenge the thing, this Court will look with the utmost nicety 
and care and suspicion, even a jealousy, into every one of those grounds brought 
forward by the party who complains of the transaction, to see whether upon 
any of those grounds there was anything on which the Court should say that 
the transaction ought not to prevail. But, if, after looking into all those 
grounds, the Court finds there is nothing of the kind, it will uphold the trans­
action, and therefore 1 sec no more reason for setting aside this transaction 
and treating it as a mere mortgage than setting aside any other bond fide 
purchase.

I see no reason in the present case to in any way new the 
conveyance to the Quebec Bank as other than an absolute conveyance 
and the bringing to an end of the relationship of mortgagor and 
mortgagee. The bank has credited the purchase price of the 
land to the respondent and there has been a pro tanto reduction 
made in respect of the debt, only to be met w ith the unconscionable 
contention that although the bank treated the transaction as 
bond fide, w hich it undoubtedly w as, and gave credit for the moneys 
realized in the way of the reduction of the debt of the res|>ondent,
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"•c‘ that tlie resultant eflect as contended for is that the whole de11
C. A. is satisfied. 1 ran only say that 1 fail to so read the law. To so

UotalBanb expound the law calls for the citation of controlling authorities 
McLeod t* Hl * to find and I find tmself unalile not with am ren t 

---- let it he said to give effect to a contention so subversive of natui i!
JtfoPhillipa, J.A. .justice and the ends of justice. < ertainly any such holding 

must lie founded upon intractable law, and to find that such is 
the law would go far to prove that our fond conception that \'c 
live in a free country is idle thought and a snare and de1 usina 
to tlie unwary. 1 would refer to Lisle v. Reeve (1902) 71 L. J. 
Ch. 42; Cozens-Hardy, L. J.. ndoj ted the language of Kinders Y. 
V.-C.. in (lomp v. Wright, supra, and of the language quoted I v 
Cozens-Kardy, L. J., as used by Kindersley, V.-C., we haxe tl is 
stated at p. 52:—

That the Court will allow the parties by a subsequent arrangement to 
enter into a transaction by which the mortgagor sells or releases, or conveys 
or gives up (call it what you will) his equity of redemption, and makes the 
estate out and out the estate of the mortgagee, is clear.

Cozens-I ardy, L. J., went on to say:—
Now applying that principle and in the absence of a par'bile of either 

allegation or evidence to shew that the two deeds of June and July, 1898, were 
part of the san e transaction, it seems to me to come simply to an arrangen < nt 
made after a mortgage security between a mortgagor and m< ri gagées. And, 
so far as 1 know, there is no authority for saying that there is any «Usai ility 
in having a contract for an option made between mortgager and mortgagee, 
not as part of the mortgage transaction, but at a subsequent period, 
and tlie decision in Lisle v. Heere, supra, was affirn ed by t! e I ousc 
of Lords—see (11102). 71 L. J. Ch. 7ti8. That there was an existent 
power of sale ca| able of exercise by the a] | client t1 ere can I c 
no question and the exercise of it need not I e ex] ressed in I e 
instruit ent— see Kelly v. Im/ierial Loan, etc., Co. (1885) II Can. 
8. C. R. 510 at p. 524; also see Stevens v. Theatres, Ltd. (l!Ki:i), 
72 L. J. Ch. 704.

hinally should I he in error in all that I have said ami I ' e 
resultant efeet is as contended for by tie respondent t1 at I'e 
sale of the land by the a] ] ellant o] erated to release tl e de' t, t! e 
del t released could at most l e the del t existing at tl e tin e of i' e 
execution, of the quit claim deed vi: June 25, 1914, and alter 
that date further advances were n ade of aliout $5,500 and certainly 
as to these further advances the bank would be entitled to judg­
ment.
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Vjon 0 e whole rase 1 am satisfied lliat tlie judgment of the 
trial Judre was wrong and judgn ent should l e entered for the 
s;'I ellant as clain ed for the $85,214,711 with subsequent interest, 
that is, the appeal should le allowed and the judgment, of the 
( ourt I elow as entered set aside.

h.HKKTs, J. A., concurred with the Chief Justice.
Appeal diumisml, the Court tuing equally diiuHed.

Re CLEGHORN.
(Mario Supreme Court, Ap/ullate Division, Meredith, C.J.O., Magee 

and Uodgins, JJ.A. May 19, 1919.

Wills (§ III A—75)—Construction—Conditions—Substantive gift— 
Trust or charge.

No precise form of words is necessary in order to create conditions in 
wills; any expression disclosing the intention will have that effect. A 
provision in a will expressed in the form of a condition may operate as 
a substantive gift by creating a trust or charge.

(Review of authorities.)

Appeal by Clara C. Cleghorn, the widow, from the judgment 
of Hose, J., in a motion by the executors of the will of T. H. 
('leghorn, deceased, for an order declaring the true construction 
of the w ill.

The judgment appealed from is &s follows:—By his will, made on 
the 14th June, 1913, the testator left all his property to hisexecutors in 
trust. and directed them to carry on his business, if they could do so 
profit ul I v, or, if they could not profitably carry it on to sell it and any 
interest s which he n ight have in leasehold properties, and he directed 
them to apply the profits of the business, if carried on, or the pro­
ceeds of the business and of the leaseholds, if sold, by first paying 
off any n ortgage registered against his dwelling-house and then 
dividing the surplus in equal shares amongst his wife and his 
three daughters. He expressed a wish that his three daughters, 
if unn arried or widows, should make their home with the widow 
in the said house, and he said:—

“My said executors shall hold the said property upon trust 
and n aintain the same and pay all rates, taxes, assessments, 
insurance premiums, and repairs upon the said house property, 
and |>em it my said wife and daughters to occupy the same so 
long as they shall all desire to do so.”

At the time when the will was made, one of the three daughters
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was married; another married afterwards in the lifetime of the 
testator; the third is still unmarried.

The will goes on to say:—
" My said wife shall have the right to use, occupy, and enjoy 

the said house property with my unmarried or widowed daughters 
in any event for the period of two years after my death. If at 
the expiry of two years my said wife and daughters do not desire 
to live together in the said house, then upon payment to my Saul 
wife by my said daughters of the sum of two thousand five 
hundred dollars in cash, the said house property shall be held by 
my trustees for my said daughters free from any right of dower 
upon the part of my widow.

“Upon and in the event of the payment of the said sum to my 
widow in satisfaction of her right of dower in said house pro|>erl y, 
my said executors are to hold the said property and to permit 
my daughters Edna H. Cleghom and Anna H. Cleghom” li e., the 
two who were unmarried at the date of the will) “to occupy the 
said premises ... as long as she or they remain unmarried 
with the said right of occupancy to such of my said daughters as 
shall last remain unmarried. In the event of my said son-in-law 
predeceasing my said” married “daughter . . . she shall 
have the san e right of occupancy as is hereby given to my said" 
unmarried “daughters. Upon the termination of the last right of 
occupancy to convey the said property to my three daughters 
. . . as tenants in common. Taxes, rates, insurance pre­
miums, and repairs upon the said property to be paid out of my 
general estate by my trustees so long as they retain the said 
property under the provisions hereinbefore mentioned."

Then there are certain specific bequests and a residuary clause 
as follows:—

"To divide all the rest, residue, and remainder of my estate 
among my said daughters, share and share alike.”

The testator died on the 1st March, 1917. Since his death 
the widow has occupied the house alone, the unmarried daughter 
not desiring to live there. The daughters are said to desire the 
sale of the house, and they are unwilling to pay to the widow the 
sum of 12,500 n entioned in the will. The house is said to l>e the 
only present asset of the estate, except something less than $200 
standing in the bank. The widow elected to take, in lieu of dower,
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the benefits conferred upon her by the will; but, upon the argu- 
nent, counsel for the daughters said that if the daughters are 
entitled to have the house sold, and if the widow's only interest is 
her doser, the daughters do not desire to hold her to her election.

The questions are: is the widow entitled to live in the house 
unless and until the daughters pay her $2,500; or is there a devise 
of the house to the daughters charged with the payment of the 
$2.500; or does the house puss under the residuary devise, and is 
the widow’s only interest her dower interest?

1 think the true reading of the will is as follows:—
The house is to Ire held by the executors and maintained by 

them, at the cost of the general estate, as a residence for the widow 
and the unmarried or widowed daughters, for two years “in any 
event," and for so long thereafter as the widow and the daughters, 
i.e., the unmarried or widowed daughters, all desire to live in it 
together. If, at the end of the two years, the widow and the 
unn arried or widowed daughters do not desire to live in it together, 
the trust to maintain it at the expense of the general estate, as a 
residence for the widow and daughters, comes to an end, and the 
widow is entitled to have her dower realised out of it, unless the 
daughters pay her $2,500 in satisfaction of her right of dower; 
but, if the daughters pay the $2,500, the executors are to hold the 
house and maintain it, at the expense of the general estate, as a 
resilience for such of the daughters as are unmarried or widows, 
until the last right of occupancy by a daughter terminates, and, 
upon the termination of such last right of occupancy, are to con­
vey it to the three daughters, as tenants in common. At the end 
of the two years, if the widow and the unmarried or widowed 
daughters do not desire to live in the house together, so that the 
trust to hold and maintain it as a residence for the widow and 
daughters comes to an end, and if the daughters do not pay the 
12.500, so that the duty of the executors to maintain it as a resi­
dence for the daughters does not arise, the house, or, rather, the 
proceeils after payment of the dower, goes to the daughters, share 
wnd share alike, under the residuary clause.

If this is the correct reading of the will, there is no room for 
the suggestion that the house is devised to the daughters subject 
to a charge of $2,500 in favour of the widow : there is no direction 
to the daughters to pay anything; they are merely given the
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privilege of paying and so preventing the sale of the house and 
ensuring the n aintenance of it, at the expense of the general estate, 
as a residence for such of them as are unmarried or widows.

The questions will lie answered in accordance with the fore­
going; and, if the parties think it desirable, there may be a declara­
tion that, if the $2,500 is not paid, the widow will he entitled to 
dower notwithstanding the execution and registration of the deed 
of election.

The costs of all parties will lie paid out of the estate.
Clara G. (’leghorn, the widow, appealed from the judgn ent of 

Rose, J.
H. J Scott, K.C., and E. F. CoaUworth, for the appellant.
J. J. Maclennan, for the respondents.
John Jennings, for the executors.
The judgn ent of the Court was read by
Hodgins. J.A. (after quoting a portion of the judgment of Rosb, 

J.) Three daughters are living, one was married at the tin e the « ill 
was n ade, one has since married, and one is still unmarried. The 
property in question is No. 106 St. Vincent street, in Toronto.

The clause of the will upon which the appeal turns is in effect 
as follows:—

(c) “ It is n y sincere and earnest desire that my three daughters 
if unn arried or widowed shall n ale their horne with my «leur wife 
at 106 St. Vincent street and that they shall occupy and enjoy the 
san e together and n y said executors shall hold the said property 
upon trust ami n aintain the san e and pay all rates, taxes, assess- 
nents, insurance pren iun s, and repairs upon the said house 
property ami |>em it ny said wife and daughters to occupy the 
san e so long as they shall all desire to do so.

(d) “Ay said wife shall have the right to use, occupy, and enjoy 
the said house property with n y unn arried or widowed daughters 
in any event for the period of two >ears after my death. If at the 
expiry of two years n y said wife and daughters do not desire to 
live together in the said house, then upon payment to my said 
wife by n y said daughters of the sun of two thousand 6ve hundred 
dollars in cash, the said house property shall lie held by n y trustees 
for n y said daughters free from any right of dower on the part of 
my widow.

(e) “Upon and in event of the payment of the said sum to my
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nidow in satisfaction of her right of dower in said house property, 
try said executors are to hold the said property and to pern it my 
daughters Fdna 8. Cleghorn and Anna H. (’leghorn to occupy the 
laid pren iaes 106 St, Vincent street , Toronto, as long as she or 
they remain unmarried with the right of occupancy to such of 
n y said daughters as shall last ren ain unmarried. In the event 
of n y said son-in-law predeceasing my said daughter Mia L. 
Choquette she shall have the san e right of occupancy so long as 
she d« es not re-n arry as is hereby given tony daughters Edna S. 
Cleghorn and Anna H. Cleghorn, Vp< n the tern inatim of the last 
right of occupancy to convey the said projerty to n y three daugh­
ters l'lia L. Choquette wife of the said Roliert Choquette herein­
before n entioned, Edna 8. Cleghorn and Anna H. ('leghorn as 
tenants in common. Taxes, rates, insurance pren inn s, and 
repairs upon the said property to be paid out of my general estate 
by n \ trustees so long as they retain the said property under the 
provisions hereinbefore mentioned.”

From a survey of the whole will it is evident that the desire of 
the testator was to preserve the house as a residence for his wife 
and unmarried daughters, including his married daughter if 
widow e« l.

To t his end he directed the winding-up of his business and the 
payn ent of the mortgage upon the house. The an ount realised 
from his business, however, proved insufficient to discharge the 
incun brance, which was for $1,700. If the $2,500 is a charge 
upon the property, the equity is worth, it is said, alx>ut $2,200.

The question turns upon the !• caning of the phrase “upon 
payn ent,” which, if a condition, in poses a charge upon the prop­
erty or upon the right of occupancy thereof given by the will.

The light to occupy for two years is given to the wife and the 
two daughters then unmarried as well as to the third if widowed. 
The expression “wife and daughters” must therefore include, as a 
n fitter of construction, the married daughter, liecause the testator 
evidently intended to give her a right which, though inchoate, 
might becon e actual within the two years.

And so the words “my said daughters,” which occur twice in 
clause (d), refer to all these previously mentioned.

Jam an on Wills, 6th ed., pp. 1461, 1462, says:—
37-48 D.L.*.
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“No precise form of words is necessary in order to create con' 
ditions in wills; any expression disclosing the intention sill have 
that effect. Thus a devise to A., ‘he paying’ or ‘he to pay jC.MK) 
within one month after my decease,’ without more, would at com­
mon law create a condition, for breach of which the heir n ight 
enter. ... But the intention must be definitely expressed. 
. . . A provision in a will, expressed in the form of a con­
dition, may operate as a substantive gift, by creating a trust or 
charge."

For this is cited, inter alia, Co. Litt. 236.b.: “so if lands !« 
devised to one ad tolvendvm £20 to 1.8. or paying £20 to I N. 
this amounts to a condition." Then the following case is add» 1

“And Crickmer’e case was this: A man seised of certaine 
lands holden in socage had issue two daughters A. and B. and 
devised all his lands to A. and her heires, to pay unto B. a certaine 
sum me of money at a certaine day and place; the money was not 
paid, and it was adjudged, That these words, ‘to pay,’ etc. did 
amount in a will to a condition; and the reason was, for that the 
land was devised to A. for that purpose, otherwise B. to whom 
the money was appointed to be paid, should be rem.edilcxae, 
et interest reipublica supremo hominum testamevta rata haberi: and 
the lessee of B. upon an actuall ejectment recovered the moitié of 
the land against A.”

Coming from that general staten ent to what is in issue lit re, 
Sir George Jessel, M.R., advances the matter by indicating the 
way in which a condition may operate so as to give a charge or 
create a trust and thus prevent a forfeiture.

He says in In re Kirk, (1882) 21 Ch. D. 431, at p. 437:—
“ My view of those authorities is this, that though the words 

‘on condition’ may be used by a testator, he does not mean to 
leave it to the choice of the devisee to say whether or not the 
person who is to take the benefit which is the subject of the con­
dition, is to have it or not. The form looks like it, but the sub­
stance is not so. The substance is that he intends the legatee or 
devisee to perform the condition, and the person who takes the 
benefit of it is to have it in any event. In other words, it is t hat 
he does not intend the devisee, by refusing to perform the con­
dition, to disappoint the person whom I will call the legatee, nor 
does he intend the death of the devisee to disappoint the legatee."
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In that caae the condition required the devisee to give up all 
claim to a aum of £3,400 due to him by the testator and in the will 
erroneously said to be charged by way of equitable mortgage on 
the property deviat'd. The result of the decision was that, although 
the devisee had died in the lifetime of the testator, the condition 
had bound the land and the debt of £3,400 must be discharged 
out of it.

In addition to the cases cited on the argument the following 
eeem to be in point:—

In HamarditUm v. Fane (1699), 2 Vem.366,23 E.R. 830, Edward 
Rnthvell devised his real estate to his kinsman Sir Richard Rothwell, 
“paying £1,000 apiece" to his two daughters. The money not 
being paid, the daughters brought ejectment and succeeded. 
Sir Richard Rothwell’s heirs afterwards brought their bill to be 
relieved, and obtained a decree for that purpose, paying what 
remained unpaid of the £2,000 with interest and costs.

In Hodge v. Churchward (1847), 16 Sim. 71,60 E.R. 799, the will 
contained a devise of certain tenements to the son Matthew for life and 
after his decease to the first, second, third ami fourth sons, and so on, 
lav fully I regotten, paying to the wife £16 a year and to the daugh­
ter £10 a year. Vice-Chancellor Shadwell said: “The word 
‘paying’ creates, not a trust, but a charge or comlition.’1

In InreWeletead (1858), 25 Beav. 612,53 E.R.770, the words "in 
consideration of" were held to import a condition.

The case of Hodge v. Churchward was follow ed in Cunningham v. 
Fool (1878), 3 App. Cas. 974. Lord Cairns, L.C., says of it and 
in reference to the will in question in the case he was deciding 
(pp. 989, 990):—

“It was decided, and the decision has always been followed 
and never quarrelled with since, in the case of Hodge v. Church­
ward, that a devise of land to pay a sum of money to A.B. was a 
charge, and was not a trust for A.B. And, my Lorils, the word 
‘pay’ surely cannot mean more than the words ‘well and truly 
pay,1 and the words, ‘well and truly pay’ must mean simply on 
condition of well and truly paying; and, therefore, it Ireing estab­
lished law that a devise to A. ‘paying’ a sum of money to B. is 
not a trust, but is a charge, it must also be the law that a devise 
to A. ‘to well and truly pay’ to B. is not a trust, but is a charge; 
and a devise to A., ‘on the condition of well and truly paying,’

ONT.
sTc.
Re

Cleohoen 

Hedelee. I-A



618 Dominion Law Reports. [48 DLa.

ONT.

sTc.
He

I ‘leghorn. 

Hnd.iis.JA.

must be a charge and not a trust. Therefore, taking the word 
‘legacies’ to include the annuity, there is here a devise1 of the 
ren Hinder of Seekin Ryan to the son, at the utn ost charge! vith 
the condition of paying the annuity, that is to say, the am mis of 
the annuity, to the widow."

lord Fellorne, who took part in the judgment, also allude! to 
Hodge v. Churchuaid in this way (p. 1002):—

“I cannot distinguish the present case from Hodge v. Church­
ward, because (though the word ‘condition’ was not in thut «ill) 
it was used in the judgn ent of .Sir Launceloi Shadwi II in a J aimer 
which proves that he would not have considered its addition to 
make any difference. The gift there was of lands to a tenant for 
life and remainderman ‘paying to' the testator's wife and daugh­
ter certain annuities. The Vice-Chancellor said: ‘The word 
“paying" creates, not a trust but a charge or condition; and 
therefore the plaintiff's claim is barred by the statute.’ "

In Re Oliver (1890), (12 L.T.R. 533, Chitty, J., detem inrd thal 
the words “he paying thereout the following legacies" in jM.rted 
either a charge or a trust, and decided that, in the particular will 
then before him, a charge was created.

I think these cases indicate the principle upon which this will 
must be construed. The provision is that “upon paynrnt" of 
the sum of 12,500 to the widow the trustees are to hold the hou» 
property for the three .laughters.

The words appear to import a charge for that amount ii|mn 
what is to lie obtained when payn ent is made, and not u n err 
option, allow ing the daughters, by refusing to exercise it, to obtain 
the property subject merely to the widow’s dower.

Now upon w hat is the charge created? Is it upon the right of 
occupancy only or upon the property itself?

By clause (d), upon payn ent being made, the trustees ore to 
hold the property free from the widow's dower “for n v said 
daughters."

The tern s of the holding are then defined. They are to jier- 
mit two daughters while unmarried or the married one if widowed 
to occupy the premises. Upon the last right to occupy .casing 
then the property is to be conveyed to the three daughter» » 
tenants in common. I think it may reasonably be said t hat tk 
holding of the property and the payment of the taxes, insurance,
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an-1 ippHire upon it for the period of occupancy is not for the 
benefit only of those entitle»! to occupy, but for all three whose 8. C. 
alt-ir xte advantage could only lie secured if the outgoings were rb 
net so »s to preserve it for them. That fits in with the earlier Clbuhokn 
disposition, “to hold it for n y said (laughters,” and that expression Hodgù*. j a 
should control the after-provision ns to occupancy, and relegate 
that right to a r eie temporary use in posed for the lletter enjoy- 
n cut of the property in specie by son e one or more of the benefi­
ciaries while unnamed. If a life-estate hud been given to one 
dai ghter only, it would not have lieen possible, as it seen a to n e, 
to hold that the payn ent of the $2,500 was to lie charged upon 
tic life-estate, in face of the earlier direction to hold the “said 
h'ise proterty for my said daughters,” which cane into effect 
in i iVlately upon the payr ent I eing n ade.

11c icsult is that the judgn ent in appeal should lie reversed 
and the questions answered in accordance with this opinion.

As this judgr ent construes a will which is not clear, and 
whose phraseology gives rise to the an biguity, the costs of all 
parties of the application and appeal should lie borne one half by 
the apt client and one half by the daughters, those of the executors 
as tietvoen solicitor and client.

Appeal allowed.

STRAUS LAND CORPORATION Ltd. v. INTERNATIONAL HOTEL 
WINDSOR, Ltd.

Ontario Supreme Court, Appellate I) win ion, Riddell and I. ate hford, JJ.,
FcrguKon, J.A., and Rtm, J. February 7, 1919.

1. Landlord and tenant (§ II D—33)—Action for rent—Forfeiture
Ai.hn claimed—Waiver or forfeiture—Abandonment of action—

If in an action for rent forfeiture is also claimed for arts done prior 
1" Il»e date on which the rent claimed became due, the action ojierates 
:-s a waiver of the forfeiture, lie abandonment of the claim for rent 
at the trial cannot reinstate the forfeiture.

[lbvan v. Harnett (1897), I3T.L.R. 310, applied|.
2. Landlord and tenant (§ III B—81)—Alteration of iivildino—

Landlord’s consent—Alterations not authorised—Damages.
'I I c consent of a landlord to the tenant changing the external front of 

a building by making a one-store entrance with one door, does not 
authorise the tenant to make a two-store entrance with two doors—and 
•d hough ti e value of the building may be increased, the landlord is 
cutiiled to damages for the unauthorised change.

Ai peal by plaintiffs from the judgment of Kalconbridge, Statement 
C.J.K.B., in an action by landlords against tenants for a dcclara-
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tion of forfeiture of a lease of an hotel and premises, for possci -iuo, 
8. C. arrears of rent, damages, and other relief. Reversed in part.

The judgment appealed from is as follows:—In their statement
jRfsiRA c*a*nl *’*le plruntiffs ask for forfeiture of the lease and posse -ion 
tion of the hotel property: (1) for non-payment of rent; (2) for broach 
L™" of covenant to repair; (3) for breach of covenant not to assign or

Internat- sublet without leave; (4) for damages.
Hotel At the trial claim No. 1 was abandoned.

Windsor, (2) As to breach of covenant to repair. Plans and s|iecj.
Gestions had been agreed upon for certain repairs to the front of 
the building. The defendants undertook to make an immaterial 
variation in the design, altering the front so as to make two 
entrances and breaking up the interior into two shops. 1 find, 
upon the evidence, that the value of the property as a revenue- 
producer was increased, instead of being decreased, by the altera­
tion. It may be that, under the covenant, the plaintiffs have the 
right to have the building restored at the end of the term to the 
same style and condition in which it was at the time of the demie 
or to the design contemplated in the plans and specifications united 
upon: Sullivan v. Dort (1913), 13 D.L.R.910, at p. 912,50.W.\ 70, 
at p. 72. Repairs of some kind were necessary, as shewn by the 
evidence of the sanitary inspector.

No complaint or objection was offered by the plaintiffs while 
the work was in progress, and no claim for forfeiture made until 
the work was completed. The real trouble was, that difficulty 
had arisen between G. H. Wilkinson (president and principe' 
shareholder of the defendant company) and the plaintiffs alioti 
another matter, and that the plaintiffs were determined to gr 
him and the defendants out of possession upon any pretext w hat 
ever.

(3) As to the breach of covenant not to assign or sublet w il hoir 
leave. Most of the repaired portion of the building is ocnipiet 
by the defendant company. The plaintiffs contend that th 
hotel company have not the power to carry on business as desk* 
in rubber goods. That claim is answ ered by the decision of thi 
Privy Council in Bonama Creek Gold Mining Co. Limited v. Tk 
King, 28 D.L.R. 273, (1916] 1 A.C. 566, followed in our Courts in 
Edward» v. Blackmore (1918), 42 D.L.R. 280, 42 O.L.II. 105 
There must be a valid assignment to work a forfeiture: Cornitk r 
Bole» (1914), 19 D.L.R. 447 at p. 457, 31 O.L.R. 505, at p. 519.
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The mere letting into poeeeeaion is not a breach of covenant 
not to assign or sublet: McCollum Hill it Co. v. Imperial Bank 
of Canada (1914), 22 D.L.R. 203, 30 W.L.R. 343.

The plaintiffs had given their consent to a subletting, although 
they contend not to this one (see letter of the 12th January, 1918— 
exhibit 15).

The Court always leans against forfeiture: McLaren v. Kerr 
(1876), 39 U.C.R. 507; Hyman v. Rose, (1912) A.C. 623.

I find nothing in the authorities cited by the plaintiffs to 
affect the view which I am taking of the case. They are: Curry 
v. 1‘cnnoek (1913), 10 D.L.R. 166 and 548, 4 O.W.N. 712 and 
1065; Fittgerald v. Barbour (1908), 17 O.L.R. 254, affirmed, au6 
nom. Loveless v. Fittgerald (1909), 42 Can. S.C.R. 254; Holman 
v. Knox (1912), 3 D.L.R. 207, 25 O.L.R. 588. Some of the views 
expressed by the Court in this latter case must be modified by 
the judgment in Hyman v. Rose (u6i supra).

The action must Ire dismissed with costs.
D. L. McCarthy, K.C., for the appellants.
E. S. Wigle, K.C., for the defendants, respondents
Riddell, J.:—The plaintiffs, the owners of the International

Hotel, Windsor, bring this action (11th March, 1918) against 
their tenants.

They allege that in the months of January and February, 1918, 
the defendants altered the building in breach of covenant; and 
that, on the 27th February, 1918, they (the plaintiffs) served a 
notice in writing specifying the breach, etc., and requiring remedy 
of breach and compensation, that the defendants did not remedy or 
compensate; further, the defendants, in January and February, 
1918, sublet without leave part of the premises in breach of their 
covenant. Then they say that on the 1st February, 1918, a 
month's rent became due, and on the 1st March, 1918, another 
month's rent, “and the same are now in arrear and remain due and 
unpaid.”

“The plaintiffs therefore claim:—
“1. Declaration of forfeiture of said lease for reasons alleged 

and for possession of the said building and premises.
“2. All arrears of rent.
“3. 1500 damages for the said breaches of covenant to repair.
"4. 1500 for mesne profits. .
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“5. Such further and other relief as to the Court n ay arm 
proper."

The defendants say that they offered a cheque for rent due 
on tlie 1st February, 1918, which was refused; they say they are 
and always have been willing to pay the rent; and thev bring into 
Court $1,095 for the rent for February, March, and April, and ask 
relief from forfeiture, if any there be. They alleged consent to 
the changes and the subletting, and ask relief from the forfeiture, 
if any. The plaintiffs reply with the general issue.

At the trial the learned Chief Justice of the King's Bench 
dismissed the action with costs. The plaintiffs now appeal.

The claim for forfeiture can be shortly disposed of by tlie 
consideration that in this action a claim is made for rent due on 
the 1st March, 1918, after all the acts upon which forfeiture is 
hypothecated had been committed.

There has never been any doubt that a forfeiture does not act 
ipso fticto, but can be waived, and that an unequivocal act which 
shews a claim by the landlord of the existence of a tenancy, after 
the act complained of, operates as such a waiver—at least if such 
act be done before an unequivocal claim of forfeiture. It is need­
less to cite authority for this elementary proposition: McMullen 
v. Vannatto (1894), 24 O.R. 625, is a case in our own Courts. 
Action brought for rent accruing due after the noxious acts is 
such an unequivocal act, operating as a waiver. This is equally 
elementary; Bendy v. NichoU (1858),4 C.B. (N.8.) 376, has never 
been questioned, but has been consistently followed: PenUm v 
BameU, [1898] 1 Q.B. 276.

Whether, when in the same action for rent forfeiture is also 
claimed, the action will operate as a waiver, has been iloul ted. 
But /leçon v. Barnett (1897), 13 Times L.R. 310, decides in the 
affirmative. This case has been distinguished (eg., in PenUm v. 
Barnett, ut mpra), but not questioned, much less overruled; it 
recommends itself on principle and should be followed. At the 
least such a proceeding is evidence of a waiver, and we should in 
the present case hold it a waiver. The annotations in 10 D.L.R. 
at p. 603, appended to the report of a British Columbia vase. 
Batayno v. Leroy (1913), 10 D.L.R. 601, contain an interesting 
and valuable discussion with cases cited.

The acts alleged as justifying forfeiture are not continuing
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arts so as to let in the exception, and 1 am of opinion that thii ej­
ection itself is a waiver and liars forfeiture. 8. C

If it should lie contended as it was not—that the landlords WtJ[a0„ 
had detern ined to void the lease liefore the rent sued for accrued „ Laso

. , , , VOKPOHA-
due, the answer is, that there was no act clone unequivocally tion

shewing that the landlords insisted upon the forfeiture until the
issue of the writ; everything was still in gremio. Intesnai

Then it was said that the claim for rent was abandoned at the Hotei. 

trial; but, even if that were so, the forfeiture had already lieen " 
waived and could not lie reinstated: Bttan v. Harnett, ut tvjrra.
Except liefore us, however, there was no abandon!: ent of the claim lu*1*1 
for rent; what was aliandoned at the trial (if anything) was any 
claim for forfeiture on the ground of non-payn ent of rent. This 
is what took place:—

“.Mr. Flening (counsel for the plaintiffs): The claims for 
forfeiture, iry Lord, are based upon the subletting without our 
pern ission and also the alteration of the pren ises without our 
consent; those are the two claim s.

“His Lordship: You are not claiming by reason of non- 
payn ent of rent?

“Mr. Fleming: No, we are not irak ng that ”
“His Lordship: They are relying on the other two grounds."
And on the plaintiffs’ agent being ernes-exan ined:—
“Q. Wilkinson has paid you right along—a pretty respectable 

sort of citizen as far as you know? A. Mr. Wilkinson n ay have 
intended to pay his rent right along, he has not paid it as yet.

“Q. He paid you February and March into Court? A. We 
are finding no fault with that end of it."

Mr. McCarthy, before us, did in substance abandon the claim 
for rent; that was of no avail, and, for reasons to he set out later, 
the plaintiffs should not be held to this position.

The plaintiffs, in respect of the claim for forfeiture for sub­
letting, n ight be in difficulty by reason of the provisions of the 
Landlord and Tenant Act, R.8.O. 1914, ch. 155, sec. 22; but it is 
unnecessary to pursue this, in view of the decision that the for­
feiture was waived by this action.

The claim for damages, however, seen s to n e to lie well- 
founded. The changes n ade, it is adn itted, could not lawfully 
have been made without the consent of the plaintiffs. The
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plaintiffs did consent to a certain defined change, but not to tlie 
8. C. change actually made. Where a consent is given to act A, and

Straits act B is done instead, there is no consent to act it unless t lie
"ortoka differences lietween acts A and B are so trifling that the nmxini 

nos de minimis non curat lez applies.
In the present instance, consent was made to change t lie

Internat- external front of the building by making a one-store entrance
IONAL ... . , . . , . . . .
Hotel with one door—what was in fact done was to make a two-store 

WÏ™*°B' entrance with two doors. This cannot be considered such a
difference that the eye ol the law cannot see it or the mind reason­
ably contemplate it. The defendants then are wrongdoers, and 
it does not help them if the fact is that the building is better thus 
than it would have lieen had they acted upon the consent. A 
landlord has the right to determine how his building is to look, 
and the tenant may not substitute his own taste and judgment 
for the owner’s.

There are several courses open tous: we might direct the 
tenants to reinstate the building as it was before the change mot 
to the state contemplated by the consent given to change- t lint 
consent is nugatory’), either at once or on the completion of tie 
tenancy, giving security in the meantime for such reinstatcim nt 
Either course, in my view, is inadvisable. I cannot think that 
there would be any increase in the value of the building at all 
corresponding to the expense, and consequently the defendants 
would I» penalised without corresponding advantage to the 
plaintiffs. The third course is to treat this as a simple common 
law action and give the plaintiffs damages for the wrongs com­
plained of. This, in my view, is the best course to pursue.

I do not think that, on the evidence before us, we can make a 
satisfactory estimate of what these damages are. I would, how­
ever, fix them at *200, and allow either party to take a reference 
at their own risk as to costs.

As to the subletting without leave, the damages would, in nay 
event, be purely nominal, and I do not propose on a purely aca­
demic question to discuss the rather technical and intricate 
law governing such cases.

The only other question is as to the rent sued for.
We have seen that the claim for the recovery of the rent was 

not abandoned at the trial, but only the right, if any, to fork dure
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bused upon the non-payment of the rent. The judgment, if 
allowed to stand, would bar the plaintiffs from recovering the 
rent due on the 1st February and 1st March, 1918. The notice 
of appeal does not set this up as a ground of appeal, and counsel 
before us aliandoned the claim for rent. In strictness, therefore, 
the plaintiffs are barred of any right to this rent. It would, how­
ever, lie unjust to hold the plaintiffs strictly to their position; 
we should now allow an appeal on this point nunc pro tunc, and 
give the plaintiffs judgment for the two instalments of rent due 
before the issue of the writ, namely, 1730; this indulgence should 
not, however, entitle them to costs, rather the reverse.

As to costs: it is abundantly manifest that the real subject of 
the action is the forfeiture claimed; all else is sulisidiary or 
incidental. There never was any dispute as to the rent or any 
refusal or disclination to pay it; and, had the action been for the 
rent alone, the plaintiffs could have no costs, but should pay the 
coats at least sulieequent to the payment into Court; the previous 
costs, separate from the rest of the action, are negligible.

In respect of the damages for breach of covenant etc., the 
plaintiffs are entitled to som.etliing, but they have failed in their 
main contention ; and, were that the only claim, they should not, 
I think, either pay or receive costs.

I think, on the whole, there should l>e no costs down to and 
inclusive of the judgment at the trial.

The costs of the appeal the plaintiffs should have, if they are 
willing to accept the judgment barring them of the right to rent 
due More the action ; if, however, they desire to claim this, as is 
most probable, they should, as a term, pay the costs of the appeal.

Assun ing then acceptance of the rent, the money paid into 
Court will be paid out to them, less the defendants’ costa of the 
appeal, to be taxer!, which will be paid to the defendants. If 
neither party desires a reference, the plaintiffs will have judgment 
also for *200 in full of all damages for breach of covenant sued 
upon, without costs; if a reference be had, the costs will be in the 
discretion of the Master, and judgment entered accordingly.

I.atchford, J., and Ferguson, J.A., agreed with Riddell, J.
Hose, J.:—The change made in the building seems to me to 

have lieen of some importance and to have been unauthorised; 
and 1 am unable to find that any resultant right of forfeiture has
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been waived. As ha« been pointed out in other caaee, the rep .rt 
of the derision in Bevan v. Barnett, 13 Tin es L.R. 310, is not 
entirely satisfactory, and it does not appear to n e that, upon the 
authority of that case alone, it ought to be held that, if a lessor 
sues for a declaration of forfeiture of the tern', he necessarily 
waives the forfeiture by coupling with his claim for that relief a 
claim for rent which accrued due after the forfeiture; and, if it is 
not, as a matter of law, necessary to hold that the inclusion of the 
claim for rent amounts to a waiver, it does not seem to n e that 
in this case it ought to be found as a fart that there was a waiver: 
the true inference seen s to n e to lie rather that the clair s, v hirb 
were n ade at the san e tin e and «ere clearly inconsistent, «ere 
intended to le alternative—that the plaintiffs n eant to say, 
“We ask to be put again in possession of our property, but.if ve 
cannot have that relief, we ask for the rent."

The majority of the Court, however, think that the plaint itTs 
cannot have the relief for which the action was brought, ami 1 
agree that they should have the relief suggested in the opimun 
read by Mr. Justice Riddell.

A ppeal allott ed in part.

FOLLICK r. WABASH R.R. Co.
H. C. Ontario Supreme Court, A p/>ellate Division, Marlaren, Magee, //origin*

and Ferguson, JJ.A. May 19, 1919.

I'i.badinq (| II J—238)—Nkclkiknck—A<tion roe damages— I indim «»> 
jury—Kxcrhsivk speed—Definition.

In an notion for dammns for injurie1* sustained by heirs run dov n !*y 
defendants' engine, the Court on appeal held that the finding «if the jury, 
that, the company wna guilty of negligence in not “pr* cew’irp \ lih 
sufficient caution when ap|»roaching wreckage sone,” vue oovered h> 'le 
allegation of “excessive speed" in pi; ini iff'* pleading, rod exroNMve 
s|ieed would lie such s|wed as would In* excessive under all the t in i in­
stances of the erse, and that the jury haul the right to pi a* ii|n n i lie 
question of excessive speed.

\Minor v. G.TM. Co. (1917), 35 D.L.R. 10ft, 380.L.R.64f,dialinguisl ed; 
Columbia Hit ul it hic v. H.C. Electric H. Co. (1917), 37 D.I .R. <‘4, ( n.
H.C.R. 1; Orth v. Hamilton Grimsby and HeamwiUe Electric If. Co. 
(1918), 43 D.I .H. 137, 43 O.L.R. 137, referred to.|

st y tome" i. Appeal by plaintiff from the judgment of Britton, J.. in an 
action for dan ages for injuries sustained by tie plaintiff by 
reason of an engine of tlie defendants running turn dov n. I e 
alleged negligence on the part of the defendants. I.etemod.

The judgment opposed frtm is as follows:—The negligence 
complained of «driving the train at toogreat speed, and the train not
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stopping lief ore attempting to pass over a level crossing, where the 
interlocking svstem did not prevail.

The plaintiff was a married man, living at Rridgeliurg, and 
was employed by the Michigan Central Railroad Company as 
section foreman.

On the 20th December, 1910, the plaintiff was sent with other 
men to clear away some w reckage caused by an acculent at or near 
Niagara Junction, l-'arly on the morning of the 21st Decemlier, 
he had finished his work and had crossed the track to put away his 
tools in a cabin. He had lieen working strenuously alout 24 hours, 
and was doubtless going home for his breakfast and for a rest. 
Having put away his tools, he discovered that his lantern had lieen 
left behind, and he crossed the Wabash track to get it; and, having 
done what he wished with it, he desired to recross the track to go 
hon e. (In coming out of the building, More rccross ng the track, 
he looked eastward down the track to see if any train was coming 
in his direction. He would not say that he looked more than 
once, but he did look once carefully. He was an ext>erienred 
railroad n an, and knew the attendant dangers to the livre of men 
doing such work on or near the tracks. Having looked down the 
track and having seen nothing approaching where he was, he 
•topped forward and was struck by a heavy passenger train that 
mahed by him, causing the injuries of which the plaintiff complains. 
The engine-driver did not at the time know that an accident had 
occurred. The Wabash train going west had received notice that 
the track was clear, so there could have been no complaint that the 
engine-driver was wrongfully moving his train. This action ia 
brought for the injuries to the plaintiff then received.

At the close of the trial of the plaintiff's case, the counsel for 
the defendants asked for a dismissal of the action, on the ground 
that, upon the whole evidence which had then lieen given, no action­
able negligence had lieen shewn. 1 thought it lietter to reserve my 
opinion and to allow the jury to deal with it, subject to my decision.

I am of the opinion that the motion must prevail.
The jury found that there was negligence which caused the 

injuries to the plaintiff, and that such negligence was "in not 
•tupping at a reasonable distance east of the distant signal and 
proceeding with sufficient caution approaching wreck rone which 
was oleerved," and that there was no contributory negligence by 
the plaintiff, and assessed the damages at $3,000.
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I am of opinion that the accident to the plaintiff was a mere 
accident, for which the defendants were not responsible, and that 
there was no evidence that could be properly submitted to the 
jury to establish liability on the part of the defendants.

I think there was no evidence of such an excessive rate of 
•peed at the time the accident occurred as occasioned injury 
to the plaintiff. The failure to stop, if it occurred, was at a place 
considerably east of the spot where the plaintiff was injured.

The negligence in not proceeding with sufficient care when 
approaching “the wreck zone" was not such negligence as was 
complained of by the plaintiff.

Just how the accident happened was beet told by the plaintiff 
himself, who fortunately was not killed.

The plaintiff’s evidence, taken from the reporter’s notes, is 
in part as follows:—

“Q. That train was very close to you when you looked, wasn’t 
it? A. Yes.

“Q. With a bright head-light shining? A. Yes.
“Q. And you didn’t see it, you say? A. No.
“Q. You never saw it? A. I didn’t see it.
“Q. There was nothing between you and that train? A. Not

then.
“Q. And you want us to believe that you were wide awake, 

and in full possession of your faculties, you, an experienced railway 
man, stepped out with a train coming head-on towards you, and 
you didn’t see it? A. I didn’t see it.

“Q. Might as well not have had a head-light as far as you were 
concerned? A. It wouldn’t have made much difference.

" Q. There it was, with a bright head-light coming right down 
on you, you were 7 or 8 feet away from this track; you looked up 
and didn’t see the train? A. No, sir.

" Q. And you cannot explain it? A. No, I cannot.
“Q. You don't know why it was you didn’t see it? A. Any 

more than those lights bothered me.
“Q. You were asked in your examination if you could explain 

it, and you said you could not? A. No, I can’t explain it.
“Q. How do you account for the fact that you did not sec the 

train? A. 1 cannot tell you that. I don't know why.
* Q. That is what you swore to before. You don’t know 

why it was you didn’t see that train? A. I don’t know.
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”Q. Then until you started to cross the track, of course OWT- 
there was absolutely nothing in the way of the Wabash train 8. C. 
going right through T A. They had a clear road. Foluck

“Q. And nobody would know that you were going to cross 
until you actually started to cross? A. No. r.r. o

"Q. So that the engineer of the Wabash train would have no 
opportunity of doing anything to stop his train after you started 
out? A. He should have been stopped.

“Q. That is not what you are asked, and |>erhaps the jury will 
decide the case—1 say when you started out to Croat the tracks, it 
was absolutely impossible for the Wabash engineer to do any­
thing? A. Certainly.

“Q. In fact, he would be on the north side of his train? A. Yes, 
sir.

“Q. And he would not even see you? It is a question whether 
he w ould or not? A. Yes, it is a question. I was on the north side 
when 1 w as struck.

“Q. I know, but you just popped out there as the engine hit
you? A. Yes.

“ Q. So it would be absolutely impossible for him to do anything 
after you appeared from behind the car? A. Yes.

“Q. And you venture a suggestion that he should have stopped?
A. Yes.

“Q. And you know, as a matter of fact, that that is not the 
stopping place for this train, is it? A. They all got to stop there.

“Q. They don’t stop there. You say they have got to, but 
they don’t, do they? A. No, 1 know they don’t.

“Q. The stopping place that is used for trains crossing there 
is back at the distant semaphore, isn’t it? A. I should think so.

“Q. You know it, don’t you? A. Yes.
“Q. And you knew it at the time? A. Yes.
“Q. You knew that perfectly well then, just as you know it 

to-day? A. Yes.
“Q. You venture some legal opinion that they should have 

stopped somewhere else? A. No, I know nothing about the legal
opinion at all.

“Q. That is where the trains had been always in the habit of 
stopping, and that is where you knew they did, and you didn't 
expect there would be any train stop at this crossing that 
light? . . . ."
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This evidence seen s to n e to bring the ease quite within the 
ease of Hanna v. Canadian Pah.fc K.W. Co. (1908), Il O.W R. 
10119: see the last paragraph but one on p. 1074. In this present 
ease there was no ex idenee in support of the plaintiff’s claim that 
could properly lie suhn itted to the jury.

As aliove stated, I must give effect to the de endants’ motion 
for a dismissal of tlie action.

ft. X ftiAertson, for the respondents, the defendants.
Maclarkn, J.A.:—The plaintiff appeals from a judgment 

of Britton. J., of the 20th November, 1918, dismissing the 
plaintiff’s action brought to recover damages for his Inning 
lieen struck and aexerelv and fiemianently injured by the cro- 
motiveof a Wabash passenger train, ninning westward from Bridge- 
burg to St. Thomas on the (Irand Trunk track.

At the rinse of the plaintiff's case a motion for a nonsuit «ai 
made. The trial Judge reserved his decision on this application, 
and the trial proceeded. The jury answered the questions sub­
mitted in favour of the plaintiff, and assessed the damages at 
13.000. The Judge, however, sulmequently held that the evidence 
did not disclose any actionable negligence on the part of the railway 
company, and granted the n otion for the dismissal of the action.

The plaintiff was a section-foreman of the Michigan Central 
Railroad Company, and on the morning of the 20th Deceit 1er, 
1910, was sent with four section-n en to clear the track of a train 
which had been wrecked at a crossing of the Cram! Trunk truck 
two n ilea west of Bridgeburg, known as the Niagara Junction. 
Aliout S o’clock the next n oming the track had been cleared and 
the n en were preparing to leaxe. The plaintiff crossed the ( irand 
Trunk track to get a lantern he hail left in a small building rolled 
"H. office” on the plan, alout 10 feet south of the track. As lie 
was returning, he sax a, he looked carefully to see if any train «ai 
approaching, and, seeing none, he started to cross, and. « lien 
nearly across, just as he was stepping over the north rail, lie «a» 
struck by the loeon otixeof the Wabash passenger train going vest, 
and hurled some 10 or 12 feet in a north-westerly direction, receiv­
ing very serious injuries.

The negligence of the railway company found by the jurv w«i 
"in not stopping at a reasonable distance east of the distant signs!
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in<l pnweeding with sufficient caution approaching wreck tone 
which was olnerved." They also found tliat tlie plaintiff could 
not. hv tlie exercise of reasonable care, have avoided tlie accident.

The provisions of the Railway Act, R-H.C. 1900, ch. 37, relating 
to this crossing, are contained in secs. 277 and 278, tlie material 
parts of which read as follows:—

"277. No train or engine or electric car shall |>aes over any 
crossing where two lines of railway, or the main tracks of any 
hranc lines, cross each other at rail level, whether they are ow ned 
by dil'erent companies or tlie same company, until a pro|ier signal 
has I een received by tlie conductor or engineer in charge of such 
train or engine or from a eom|ietent | arson or watchman in charge 
of such crossing that tlie way is clear . . .

"278. Kvery engine, train or electric car shall, liefore it passes 
o< r anv such crossing as in tlie last preceding section mentioned, 
lie I rough! to a full stop" (with a proviso that when a crossing has 
an Interlocking switch system, trains may lie relieved by the 
Hoard from coming to a full stop, on receiving tlie pro|ier signals).

I here was no interlocking system at tliis crossing, so that the 
foregoing provision as to always coming to a full stop liefore 
crossing w as applicable to it.

'I he distance semaphore (railed in tlie evidence tlie “distant" 
sen a| bore or signal) at which a train approaching this crossing 
Iron tlie east should con e to a full stop, according to tlie decision 
of tl.r Pupren e Court in H olsu/i H.H. Co. v. McKay (19(18), 
40 < an. S.C.R. 251, at p 204, was 700 feet east of thin crossing.

I lion as Hughes, a railwayman, an independent witness, who 
was on a platform near the top of the tower of the home semaphore 
or signal. 35 feet alxive the ground, saw the tru n in question com­
ing w hen it whistled in the cut, 1.900 feet east of tlie diamond 
en seing, and watched it until it crossed tlie diamond, and he swears 
losiii'elv that it did not stop during that period.

'I lion as Kennedy, a railway conductor, also an independent 
witness, was up in tlie tower of the home semaphore, and heard the 
w lust le in tlie cut. He w atched tlie train until it panned the diamond 
crossing, w hich it did, he says, at tlie rate of 18 or 20 miles an hour. 
Hr also swears that it did not come to a full stop between these 
two isiinta.

1* -41 D.L.B.

W A HASH

R.R. Co
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Albert Jones, a locomotive engineer, who saw the accident, 
says that the train crossed the diamond going at the rate of 20 or 
25 miles an hour.

Knight, the engine-driver of the Wabash train, said that he had 
come to a full stop; but his evidence at the trial differed widely 
from his examination for discovery; and, I «sides, his Staten enta at 
the trial were also very conflicting in themselves. He said in his 
examination for discovery (Q. 50) that he stopped “lietween 1.0 
and 200 yards from the diamond." At the trial he said to l he 
company’s counsel that he stopped 500 feet east of the distance 
semaphore, which the plan shews to le 700 feet east of the diamond 
crossing, making the distance from the step to the diamond crossing 
to le 1,200 feet, instead of the 150 or 200 yards he had previously 
sworn to in his examination for discovery. At the trial lie finally 
said to tlie plaintiff’s counsel that the stop was at 2,400 feet east 
of the diamond.

In my opinion, the jury were quite justified in preferring i lie 
testimony of the two independent witnesses. Hughes and Kennedy, 
who had lieen clearing the track for this train, and who were ad \ i-.d 
of its lieing on the way, and were watching it from the tin e it 
whistled nearly half a mile east of the crossing until after the acci­
dent, one from the platform or landing of the tower of the home 
semaphore, and the other from the insioe of the tower, to the 
testimony of the engine-driver of the Wabash train, although the 
latter was corroborated by son e of the train-hands as to the train 
having lieen stopped lietween the cut and the crossing.

The two former were interested in and were closely watching 
the coming of the Wabash train, as they had moved their w reel mg 
train to let it pass, and were waiting to return to their work, and 
after the accident they helped to remove the injured u an. Not 
one of the train-hands mentions any circumstance to distinguish 
this occasion from any other of the hundreds of till .es they n in have 
gone over this crossing by this night train; and, so far as the evi­
dence shews, they were not even aware of the accident Inning 
happened until days after, except the fireman, who heard of it 
when he reached St. Thomas. Nestor, the conductor of the 
Waliaah train, says in his evidence that he did not know of the 
accident-” for a long while after.” The others do not say when i hey 
first heard of it. In any event it was for the jury to decide ii|«m the
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conflicting evidence, and they found that the train did not stop OWT'
“at a reasonable distance east of the distant signal," and the 8. C
defence did not attempt to prove a stop anywhere else. Koiaics

The defence asserted and attempted to prove that the train w '■ 
had come to a full stop I>etween the distance semaphore and the H R ("o.
railway cut. This the jury have negatived. The only other stop ■.
in the ev idence » as at Bridgel urg. two miles east of the crossing 
in question. It was not contended l>y them that this could avail 
them as a stop to satisfy the statute with reference to this crossing.

The aiiove ground alone is quite sufficient, in my opinion, to 
justify and sustain the verdict of the jury, hut the liability may 
lie pu. in other ways. If the train had come to a full stop anywhere 
near the crossing, even for a single second, it could not have struck 
or injured the plaintiff, as it would have lost considerable time in 
getting up its speed, and in one second more the plaintiff would have 
been safely across the track. It is inqiortant to note that the 
Wabash train was in the very act prohibited by the statute at the 
moment it it ruck the plaintiff, as the tender would at that very 
instant le crossing the Michigan Central track; so that the unlaw- 
ful act and the injury were practically simultaneous and intimately 
connected.

Counsel for the company did not specifically complain of the 
venlict of the jury absolving the plaintiff from contributory 
negligence. His not observing the light of the approaching engine 
is, I think, sufficiently accounted for by the fact that the loco­
motive was hidden from him by a car of the w recked train when 
he came out of the little office with his lantern, anil that he may 
have lieen daisied by the glare of lights surrounding him—from 
the locomotive of the wrecking train, from the home semaphore, 
and from the glares and lights that were lining used so profusely 
by the men removing the wreck, which were distinctly visible to 
the Wabash engine-driver at the cut, liefore he whistled. The 
plaintiff might easily have mistaken the Wabash engine-light for 
one of these. The Wabash train also made less noise than usual 
on account of the heavy fall of snow during the night, and on 
account of the exhaust having been cut off as it was passing the 
distance semaphore, as described by the witness Kennedy, and 
its gliding quietly down the grade to the crossing. If it had 
stop|ied at or near the distance semaphore, it would have had to
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turn on again the exhaust on starting, and the plaintiff would then 
have had the additional w arning of the noise of the exhaust ; and nf 
this additional warning he was deprived by the train not ha mg 
stop) ed

1 he excessive rate of speed at which the jury have found the 
train was going at the tin e of the accident works in two ways. 
In the first place it goes to support the finding of the jury that the 
train did not stop where the defence contends that it did. If it 
had stopped there, then it could not, according to the defendants' 
witnesses, have attained the excessive s|>eed testified to by the 
plaintiff's witnesses, and which the jury have found tliat it had, 
w hen it reached the crossing. In the second place, if it hail I ecu 
going at a n oderate rate, the plaintiff would have been able to get 
safely across the track I efore the engine reached him.

1 am of opinion that the trial Judge was in error in holding 
that the negligence in not proceeding with sufficient care when 
approaching the wreckage sone was not such negligence as uas 
con plained of by the plaintiff . In my opinion, it is fully covered 
by the fourth paragraph of the statement of claim, and “excessive 
speed" would he such spiced as would he excessive under all the 
circun stances of the case, and that the unusual circun stances of 
the w reckage, the additional lights, etc., are all to be taken into 
account.

Counsel for the defence took the ground that the jury had no 
right to | ass upon the question of excessive speed, and that the 
right of the company as to speed was unrestricted, and cited in 
supvport thereof the judgn ent of the Second Divisional ( nurt in 
Minor v. Grand Trunk K.W. Co., 35 D.L.lt. 106, 38 O.I..1 (.46. 
w here sec 275 of the Hailw ay Act w as considered. Atp>. 108 it is said 
by Liddell, J., that “a train cannot lie siid to be negligently 
or in i rop erly run in respect of sp eed unless it is transgressing the 
statute." After quoting the section, the learned Judge gees on 
to say: “It plainly says to a railway company, ‘The law docs not 
prevent you running your train at any other p.lace at any s| red 
you | lease, l ut in a thickly p eopded portion of a city, town or viP 
lage, if you wish to run at a greater sp eed than 10 miles an hour, 
youn ust fence your track, etc.’ " A nd again at p.109: "Thep lace not 
being thickly peop.led, the jury was not at lilierty to find that the 
speed w as excessive." Although the language on its face is general
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ind unqualified, yet I am of opinion that it should lie restricted 
to the particular facts and circumstances of that case. It cannot 
suielv le pretended, for instance, that a high rate of speed would not 
hr negligent where the state of the road-lied or some other known 
rircun stance made such speed dangerous.

I am of opinion that the language of Mr. Justice Anglin in 
Columbia Bilulilkie Limited v. British Columbia Electric H. Co. 
(I!il7).37 D.L.R 64,55('an.8.C.R.I,regarding highway crossings of 
railways applies with equal forte to railway crossings. At p. 85, 
he saw'—

“I'nless these requirements of the statute intended to lessen 
the danger inseparable from the running over unguarded highway 
level crossings at a high rate of speed are complied with, the 
statutory sanction, in my opinion, cannot lie invoked, the common 
law standard of reasonableness applies, and running at a speed 
which, under all the circumstances, is unreasonable is unw arranted 
and amounts to negligence towards the public lawfully using such 
highways.”

In my opinion, the ap|ieal should lie allowed and judgment 
entered for the plaintiff for 63,000, the damages assessed by the 
jury, with costa throughout.

Msoee and Ferguson, JJ.A., agreed with Maclaren, J.A.
IIodgins, J.A.i—I prefer to rest the judgment in this ease upon 

the finding of the jury that the accident happened lecause the 
servants of the respondents did not proceed “with sufficient 
caution approaching wreck «one which was olieerved." There 
was evidence to sup|iort this conclusion, and it proceeds u|xin the 
rule laid down in Orth v. Hamilton Grimiby and Beamnoilte Electric 
K Ce. (1918), 43 D.L.R. 544, 43 O.L.R. 137.

The case of Minor v. Grand Trunk H. Co. (1917), 35 D.L.R. 100, 
38 O.I..K. 040, must lie read as confined wholly to the question 
of Bleed, irrespective of the circumstances of the moment which 
must control it: otherwise its view of the rights of a railway com­
pany is too broadly stated.

1 do not express any opinion as to the breach of the statutory 
duty to stop lief ore reaching the crossing of two railways.

I think judgment should lie entered for the apjiellant for 
$3.001), with costs of action and ap|ieal.

Appeal allmeed.

Wahakh 
H R. Co.

Fere**. I .A
Hodguis. J.A.
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AHT-GKII'L FOR MANITOBA v. KELLY.

Manitoba King's Bench, Curran, J. October S, 1919.

Arbitkation (I III—16)—Jurisdiction to bet abide award—Validity 
Mihcondvct—Jurisdiction or umpire.

Upon a motion to net aside, vary or amend a nqxirt filed by an umpire 
acting in pursuance of a consent judgment regarding certain buihling 
lots.

Held, that the Court of Kind's Bench (Man.) had jurisdiction to .]<-ul 
with charges of misconduct against an appraiser and the umpire, and :ds«. 
to deal with objections biuMxl on excess of jurisdiction bv the un pire 
in making allowance for items not covered by the judgment. I Ik 
Court further held that over-zealousness in supixuiing the claim of m,t 
of the parties and assuming the rule of advocate on the part of the uppn.i 
scr in dispute<l matters which had to be determined by the umpin ini 
not amount to misconduct on the part of such appraiser, field. .■»|s«. 
that the umpire had not been guilty of misconduct in withholding ccri;iin 
evidence from the appraisers.

If an umpire has made no mistake as to the extent of the jurisdiction 
conferred upon liim the Court cannot set aside the award unless i* is 
shewn that there wiis misconduct or some other equitable ground for 
interference but if the umpire has exceeded his jurisdiction, all of which 
is apparent on the face of the award, the Court can and ought to interfere

Mot ion to a Judge sitting in Chambers and also as a .hub 
sitting in Court on liehalf of the defendants to set aside, van or 
an end a report or award filed in the action, made by Hoi ert 
MacDonald, the umpire named in the judgment upon 
certain grounds set out in the notice of motion, and upon other 
grounds allowed at the hearing of the motion to lie added to 
those enumerated in the notice of motion as served. Motion 
dismissed.

J. B. Coyne, K.C., and A. T. Hawley, for plaintiff ; A. J. A ndmn, 
K.C., F. M. Burbidge, K.C., W. A.T. Sveatman and A. K. Dyxart,
for defendants.

Cl a* an, J.:—The report or award in question was made in 
pursuance of a consent judgment pronounced in this action la­
the trial Judge which for convenient reference 1 set out in full at 
follows:

Thii action having come on for trial this 22ml day of March, 1917, in I hr 
presence of counsel for the defendant, as well aa for the plaintiff, and emitied 
for all parties consenting,

1 is ordered and adjudged:
(1) That all the contracts referred to in the statement of daim terete 

be and the earne are hereby set aaide.
(2) That the plaintiff do recover from the defendants,
(a) The sum of 11,680,959.84, in which amount is included the sum nf 

•500,000, the amount of a certain bond dated July 31, 1913.
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(b) All low to the plaintiff by reaaon of defective workiitaluihip and MAN. 
materials including the reasonable costs of asoertaining and remedying such jj’jj 
defects. —

Provided that in ascertaining such amount the appruiaers, or in case of Att’y-Ciij'i 
disagreement, the umpire, shall be the juilgcs as to whether or not the work WH 
was defective and to what extent, and shall also be the judges as to what Manitoba 
extent the investigations carried on for the purpose of asoertaining and Kelli.
remedying such defects were necessary, and what amount of money, if any, -----
paid for that purpose shall be charged to the defendants. Curtw, J.

(3) The defendants shall be entitled to set-off against the amount pro­
vided for in paragraph 2 hereof,

(a) The fair value of the work done and materials provided by the 
defendants on the new Parliament Buildings in the City of Winnipeg so far 
as erected on May 19, 1915, on the basis of a fair contractors’ price (including 
reasonable contractors’ profit) for the work done and materials furnished, 
having due regard to the character of the same and the purposes for which 
same was intended; in regard to the value of the work and material, consider­
ation shall be had of prevailing prices at Winnipeg at the time the work was 
done, and in estimating the wages for men employed, the fair wage schedule 
of the (iovernment as it stood in July, 1913, shall he followed.

(b) The value of th*> ;'ant and materials taken over by the Government
as at the time they were placed on the ground. '

(c) The fair value of any work which had boet. done which was afterwards 
torn down and replaced by the defendants by order of the Provincial architect 
on account of and made necessary by change or changes in plan.

(4) For the purisises of ascertaining the amount payable to the plaintiff 
under sub-para. B of paragraph 2 hereof, and the amount to be set off by the 
defendants under paragraph 3 hereof, there shall be a reference to two 
appraisers, being Stephen Clifford Oxton, of the City of Winnipeg, hereby 
appointed by the plaintiff, and Roy Lyon Worthington, of the City of Winni­
peg. hereby appointed by the defendants.

(6) The report dated August 5,1915, and appendices of John Woodman, 
of Winnipeg, architect, made to the Royal Commission ap|x>inted by the 
Lieut.-Governor in Council to investigate into certain matters relating to the 
new Parliament Buildings shall be taken as correct in so far as the quantities 
of such building materials on hand but not in the building on May 19, 1915, are 
concerned, but the defendants shall be permitted to prove to the umpire that 
the said report is incorrect in res|)ect of the quantity of cut stone taken over 
by the plaintiff and shew the quantity actually taken out, and the report of 
the said John Woodman as to the line up to which the said Parliament Build­
ings were built by the defendants, and as to what part of the work had l>een 
done by the defendants as at May 19, 1915, shall l»c taken as correct, but the 
said appraisers shall not be bound by the said report in respect to the quantity 
of material incorporated in such buildings or work done thereon prior to said 
date or the value thereof.

(6) In the event of the appraisers not being able to agree on any of the 
matters herein referred to, or in the event of one of the appraisers l>eing dis­
satisfied with the diligence of the other in proceeding with any matter here­
under, such matter or matters shall be referred by either appraiser to Robert
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MAN. Mac Donald, of the City of Montreal, architect and engineer, who it hen I,y
£ g by both parties agreed to as umpire, and whose decision thereon shall he final,

__' (7) The appraisers and the umpire are to be entitled to form their owe
Att’y-Gek’l opinion as to the fair value and proper charge or allowance hereunder to lie 

for made in respect of all matters submitted hereunder from their own know ledge,
Manitoba inspection or examination, or from such other source as they may deem

Kelly. pro|»er, and for that purpose may cause any work to be uncovered or any
------ investigations to be made which the appraisers agree upon or the umpire

(8) Upon conclusion of the said appraisal the said appraisers, or in the 
event of any disagreement, the umpire, shall make a report (which report shall 
incorporate and adopt the findings of the appraisers on all matters on which 
they agree, and state only his final conclusion on all matters on which they 
disagree) debiting the defendants with the sum of 11,680,056.84, and anv sum, 
if any, found due under sub-ptra. B in paragraph 2 hereof, and crediting the 
defendants with the amount found due under paragraph 3 hereof, and striking 
the balance in favour of the plaintiff or the defendants, as the case may lie, 
and such report shall be final and conclusive between the parties and max lie 
made a rule of Court, and this judgment shall be a final judgment for the 
amount shewn in said report except as hereinafter provided.

(9) The appraisers and umpire herein shall exercise all diligence to 
promptly report in writing their findings; and shall deliver to the punies 
her ito, or their solicitors, a copy in writing of their report as soon as the sums 
shell have been completed and not later than 60 days from the date of this 
judgment ; or within such further time as may be fixed by a Judge of the < -ourt 
of King’s Bench.

(10) If the appraiser appointed by either party dies or refuses or is unable 
to act from any cause whatsoever, another appraiser in his place shall lie 
appointed by the party whose appraiser has died or refused or been unable to 
act; and in case such party neglects to so apixtint after receiving 5 days' 
notice from the other party, the ap|x>intment in such case shall be made by a 
Judge of the Court of King’s Bench. And if the umpire dies or refuses or is 
unable to act, another umpire who shall be an architect or engineer and a 
British subject resident within the Dominion of Canada but not wi bin the 
Province of Manitoba, shall be appointed by a Judge of said Court.

(11) The appraisal hereunder, shall not be subject to the provisions of the 
Manitoba Arbitration Act R.8. Man. 1913, c. 9.

(12) If on striking the balance hereunder, it is found that the balance 
is in favour of the plaintiff, and upon the said report being filed in Cour in 
this action, then the defendants shall pay to the plaintiff the balance s.i fi.uiid 
with interest at the rate of 5% per annum from July 1, 1914, to date of pay-

(13) And it is ordered and adjudged that the costs of and incidental to 
this action, together with the costs of the appraisal, be reserved to the trial 
Judge upon further directions after the filing of the appraisers' report

(14) And it is ordered and adjudged that further directions be reserved 
(16) And it is ordered and adjudged that nothing herein contained shall

be a bar to the addition of any other persons, firms or corporations as party 
defendants in the prosecution of this action or bringing a new action against 
any other persons, firms or corporations in respect of any matters in qucsiion 
in this action as against them or any of them.
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(16) And it is ordered and adjudged that the counterclaim of the defend­
ant* 1 e din iwed without cost*.

1Î e report or aw ard of the umpire moved against is as follows:
The Board of Appraisal appointed under Order of the Court of King's 

Bench and da«ed Thursday, March 22, 1917, and by Mathers, C.J.K.B.
Stephen C. Oxton, of the City of Winnipeg, for the Attorney-General for 

the Province of Manitoba, for and on behalf of Hie Majesty, the King, in the 
right of the Province of Manitoba, plaintiff.

Henry Jackeon Burt, of the City of Chicago, Illinois, United States of 
America, structural engineer, for Thomas Kelly, Lawrence Kelly and Charles 
Kellv, de'endants.

Robert Henry MacDonald, of the City of Montreal, Province of Quebec, 
archi ert. appointed as umpire.

The above-mentioned Order, in paragraph 8, p. 4, provides for the sub- 
riwion upon conclusion of the appraisal, and as umpire, acting under such 
provision by reason also of the references made to me in matters herein con- 
taine 1, I subn it the following details and the conclusions arrived at with 
rcsiiect to the value of work performed, and the costs to be borne by Thomas 
Kellv rf <iI., the former contractors for the erection of the new Parliament 
Buildings.

Under paragraph 1, the appraisers have set aaide all previous contracts 
between the paries interested.

Under paragraph 2, sub-e. (a), the amount therein mentioned, vis., 
11,680,956.84, in which amount is included the sum of 1500.000, the amount 
of a certain bond dated July 31, 1913, has been taken a* a debit charge against 
the defendant.

Under paragraph 2, sub-e. (b), “All loss to the plaintiff by reason of 
defer'ive workmanship and materials, including the reasonable costs of ascer­
taining and remedying such defects." The question was submitted to the 
umpire, and the following figures give the decision with respect to such loss:—

Dun*.
One-half cost of Royal Comn isaion appointed to 

investigate all matters in connection with the new 
Parliament Buildings, known as the “Mathers' Commis­
sion." Cost item 168,96) 07............................................ 134,484.03

One-half cost of physical investigation made on the 
new Parliament Buildings which investigation disclosed 
the fact that caisson foundations were defective. Cost
item 110.675.03 ....................................................................... 5,337.51

Portion of cost in repairing caissons up to Feb. 28,
1917...................................................................................... 160.306 63

Ijosb by reason of defective and improperly cut
stonework................................................................................. 12.531.57

lions by reason of sundry items of improper work . 3,247.05
Kstimate of expenditure necessary to complete the 

repair of caiseon foundations................................................ 615,213.00

MAN.
K. B

Arr'r-GrN'i.

Manitoba

Qnw, l

Under paragraph 2, sub-e. (b) .9*31,119.78
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Under |>aragraph 3, “The defendants shall be entitled to set-off against
the amount provided in paragraph 2”:

Hub-s. (a): Value of work done and 
materials provided—

Agreed upon by appraisers 1241,077.61
Determined by the umpire.............  818,174.80

------------------ 11,060,252 31
Sub-s. (b): Value of plant and 

materials taken over by the Government—
Agreed upon by appraisers $148,730.86
Determined by the umpire 02,281.72

------------------ 241,012.5s
Sub-s. (c): Value of work done and 

replaced by defendants on account of 
changes in plans—

Agreed upon by appraisers . $ 700.00
Determined by the umpire . 3,760.08

------------------ 4,460 0s

Under paragraph 3, Total............... 11,304,724 07

Debits—
Paragraph 2, sub-s. (a)............................$1,680,956.84
Paragraph 3, sub-s. (b)............................ 831,119.78

Total debit........................................ $2,612,076.62

Credits—
Paragraph 3, sub-s. (a)............. $1,059,252.31
Paragraph 3, sub-s. (b)........................ 241,012.58
Paragraph 3, sub-s. (c).......................... 4,460.08

Total credit....................................... 1,304,724.97

Balance in favour of plaintiff... $1,207,351.65

The following are the grounds set out in the notices of motion 
1. That Stephen Clifford Oxton, the arbitrator and appraiser appointed 

by the plaintiff, misconducted himself throughout the said appraiscmi v .md 
arbitration, particulars of which misconduct appear more particularly m the 
affidavits filed in support of this motion and in the exhibits therein referred 
to and without limiting the generality of the foregoing, the said Oxton mis­
conducted himself as follows:—

(a) That the said Oxton knowingly and in breach of his duty as appraiser 
and arbitrator and contrary to the intent of the said judgment that the deewion 
of matters in dispute between the plaintiff and the defendants should Is* re­
ferred to an iiu|mrlial umpire resident out of the Province of Manitoba, 
forwarded to the said umpire after the date of the said judgment and prior to
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the umpire entering upon hi* duties, the evidence liefore the Public Accounts 
Committee, the Mathers’ Commission, and the evidence taken in and the 
report made thereupon, all of which contained serious charges against the 
defendants and dealt with matters other than those referred to the arbitrators 
snd appraiser* by the said judgment.

(b) The said Oxton re|>eatcdly during the meetings of the appraisers and 
arbitrators made charges against the defendants of fraud, collusion and 
dishonest dealing and that the said judgment presupposed collusion and 
fraud. Whereas the defendant* consented to the said judgment upon the 
understanding, as the judgment itself indicates, that the only matters to lie 
submitted to the appraisers and arbitrators were the value of the work done 
and materials furnished and of the loss to the plaintiff from defective work­
manship and material.

(c) With the distinct pur|iose of prejudicially affecting the mind of the 
umpire against the defendants and in order to lead him by way of compromise 
to increase the debits charged against the defendants, the said Oxton brought 
in three claims of outrageously large amounts, although the same were clearly 
beyond the sco|ie of the judgment and were disallowed by the umpire.

(d) That the conduct of the said Oxton as aforesaid was intended to 
have and did have the effect of prejudicially affecting the mind iff the umpire 
against the defendants.

2. That the said Oxton did not consider the matters referred to the 
arl'itraters and appraisers with a fair, open and disintcrestetl mind, bt , on the 
contrary, the mind of the said Oxton was biased against the defendants and 
in favour of the plaintiff.

3. That in determining the credits to which the defendants were entitled 
the arbitrators proceeded on a wrong principle, particulars of which appear in 
the said evidence and exhibits and without limiting the generality of the 
foregoing, the arbitrators and appraisers erred in refusing to allow the 
defendants, in respect to the item of cut stone, the sum of about $12,000 paid 
by the plaintiff and charged to the defendants, the said sum of $12,000 
representing moneys claimed by workmen under the Fair Wage clause in the 
defendant’s contract with the plaintiff and paid to such workmen by the 
plaintiff in addition to the sums already paid by the defendants.

4. In charging the defendants with the following items, namely:—
(a) One-half the cost of the Royal Commission 

up|Hiinted to investigate all matters in connection with 
the new Parliament Buildings known as the “Mathers’
Commission,” Cost item $68,968.07 $ 34,484.03

(b) One-half the cost of physical investigation made 
on the new Parliament Buildings, which investigation 
disclosed the fact that caisson foundation was defective,
Cost item, $10,675.03 .............................................................. 5,337.51

(c) Portion of cost of repairing caissons up to Feb.
28, 1917.................................................................................... 160,302.62

(d) Loss by reason of defective and improper stone
work......................................................................................... 12,531.67

(e) Estimate of expenditure necessary to oomplete
repair of caisson foundation................................................... 616,213.00

although the said items were not covered by the judgment herein and partic­
ularly by iiaragraph 2, sub-e. (b) thereof.
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5. The said item (a), 134,484.03, was not properly chargeable against 
the defendants as it is beyond the scope of the terms of the said judgment. 
The amount paid in connection with the said investigation was not a loss to 
the plaintiff by reason of defective workmanship and material wi’hin Hie 
n.eaning of paragraph 2, sub-s. (I.) of the judgment.

6. The said i'em (b). IS,337.51, was not w i*bin the terms of the said judg. 
ment, hut was an expenditure made by the plaintiff in aid of and for the pun*we 
of facilitating the investigation in the next preceding paragraph referred to 
and was not a lose to the plaintiff as aforesaid.

7. Item (c), $160,302.62. should not have been charged against the 
defendants because:

(1) The evidence before the umpire shewed that the same was incurred 
for work which was clearly and wholly unnecessary.

(2) The evidence before the umpire disclosed the fact that the defendants 
had constructed the caissons on hardpan as directed and authorised by the 
plaintiff.

(3) The umpire having adn itted that the defendants were not, but the 
plaintiff was, responsible for the hearing under the crissons in the north v ing, 
erred in charging any portion of the said item against the defendants.

(4) That the n et hods pursued in carrying out said work were wasteful, 
extravagant and not serviceable for the purpose for which the same were n tide.

(5) That the perforn ance of said wrrk shewed that the foundations 
were suffitient and that therefore no charge should be made against the 
defendants.

(6) If the defendants were responsible for any part of the said item and 
if the umpire were justified in holding the defendants responsible for the 
repair of the foundations, the utnost that the defendants were chargeable 
with was the cost of an entirely new foundation under that part of the building 
where the repairs were carried on and the evidence before the umpire disclosed 
that at least twice as much work was done and material furnished as was 
necessary to provide an efficient and ample foundation for that pur|»oac.

(7) That included in the said item is the sum of 17,521.61 allowed by the 
umpire for which no explanation was given and no justification can he urged.

8. That item (d), $12,531.57. should not have been charged ag: inst the 
defendants as it was not shewn that the same was expended for the purpo e 
of making good a loss to the plaintiff as aforessi i.

9. That if the umpire wee justified in charping the defendants with any 
part of the said item (d), he erred in including in the said i ein:—

(1) The sum of $3,500 or thereabouts, the cost of replacing stone at the 
north-east corner of the building, which stone had previously been accepted 
by the plaintiff.

(2) The sum of $1,500 or thereabouts, part of the sum of $3,300 allowed 
by the umpire for six capitals, as evidence before him shewed that the said 
sum of $3,300 was excessive.

10. The said item (e), $615,213, should not have been charged against 
the defendants because it is not a loss to the plaintiff by reason of defer'ive 
workn anship and materials within the meaning of paragraph 2, sub-s. (b), of 
the said judgment.

11. That the said item (e) should not have been charged against the 
defendants because the evidence before the umpire disclosed the fact that t lie 
foundations were sufficient.
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12. Even if the umpire were justified in holding that the foundations were 
insufficient, the amount allowed by him, namely, the sum of $615,213, was 
grossly excessive for the following amongst other reasons:—

(1) As the said sum of $615,213 was based U|>on calculations made by the 
umpire in arriving at the sum of $160,302.62 for the reasons given under 
paragraph 7 hereof.

(2) That from the evidence before the umpire it was apparent that the 
plain:iff had no intention of repairing the foundations and that consequently 
hut a very small part of the said sum of $615,213 would ever be expended.

(3) Tl a' the umpire refused to subnit the foundations to practical 
tests, which would demonstrate the sufficiency or insufficiency thereof.

(4) Because the umpire, although selected for his qualifications as an 
engineer, refused and neglected to make such tests as an engineer should have 
made for the pur|M>se of ascertaining the sufficiency or insufficiency of the 
foundations.

(5) In arriving at the said sum of $615,213 the umpire allowed a bearin , 
pressure of 200 pounds |>er square inch only, whteh is a gross underestimate of 
the hearing pressure of concrete, the customary practice being to allow 400 
pounds per square inch, and, having n ade an allow ance of 200 pounds per 
square inch only, he has charged the defendants with double the quantity of 
concrete and work required to put in a new foundation.

(6) The umpire in computing the said sum of $615,213 figured on a unit 
price of $27 per cubic yard for concrete plus an additional price of $6 per 
cubic yard for the difficulty of putting in the foundations under an existing 
building and the said prices on the evidence before the umpire were grossly 
excessive.

13. From the evidence before the umpire he could and should have made 
calculations which would have shewn that the 297 caissons for the replace­
ment of which the said umpire charged the said sum of $615,213 could have 
been replaced by a sum not exceeding $222,750

14. The umpire proceeded upon a w rong principle. In order to arrive at 
an accurate estimate of the cost of replacing the foundations, he should have 
develojied a plan shewing in detail what really needed to have been done in 
each individual ease and from such plan computed the actual quantities and 
niât criai involved and other elements of cost entering into the making of such 
estimate.

And upon the further grounds api>caring in the affidavits filed in support 
hereof and the exhibits therein referred to, etc. And in the amendment to 
these grounds allowed at the hearing as follows:—

1. The misconduct of the said umpire and the said Oxton. The said 
Oxton produced on the arbitration and appraisement, a report made by 
Scenn Bylander, an engineer employed by the plaintiffs to investigate and 
report upon the sufficiency of the caissons under the new Parliament Buildings. 
The w hole of the said report w as shewn to the umpire. A part only t hereof was 
shewn and given to the said Burt and upon the said Burt pressing for the 
balance thereof the said Oxton and umpire both falsely stated to the said 
Burt that the part so omitted had no bearing upon the matters under consider­
ation on the said arbitration and appraisement, whereas the said part so 
omitted was vitally important and material.

2. The misconduct of the said umpire in:—
(1) Concealing from the said Burt the fact that he had, prior to his
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entering upon his duties as umpire, received from the said Oxton the books, 
evidence and reports above referred to.

2. The umpire's failure to take the opinion of the Court upon the interpre- 
Att’y-Cen'l tation to be given to the terms of the judgment herein, although requested

to do so by the said Burt.
3. Failure of the umpire to make tests to ascertain whether the stud 

caissons were sufficient or not.
4. The failure of the said umpire to decide upon the sufficiency of the 

caissons though appointed because of his professional qualities and with the 
intention that he should so exercise his judgment.

6. On other grounds, the particulars of which appear in the reports of 
the proceedings U|x>n the said appraisal and arbitration.

The defendants charging that in view of the matters in the next preceding 
paragraph referred to that the matters complained of herein amount at 
least to legal misconduct on the part of the said umpire and shew that conduct 
which otherwise might be innocent was in fact not so.

Preliminary objections to the defendants’ mode of procedure 
were taken at great length by counsel for the plaintiff. It was 
contended in effect that the defendants had no locus standi in 
this Court and that I had no jurisdiction to entertain the motion 
in either capacity, as a Judge in Chambers or as sitting in Court. 
Owing to the importance of the matter both from the stand] >oint 
of the public interest and the great amount of money involved I 
thought it better not to then attempt to decide the weighty 
question of jurisdiction, but to note the objections made and 
allow the motions to proceed to a finality when all the material 
relied on by either party would be before me and in event of 
appeal from my judgment would be before the Court above, so 
that nothing would have t>een omitted from the record that the 
litigants thought material for the Court to consider.

I admitted in addition to the usual affidavit evidence and 
in the face of strong opposition from the plaintiff’s counsel, the 
oral testimony of certain parties who had made aEdavits in 
support of the motions. I had a discretion in this matter and 
I felt that I ought to exercise it in favour of admitting evidence 
that might throw light on the dispute rather than against such 
admission, where in so doing I fully reserved to the litigant object­
ing to this course all objections made for my further consideration.

Before stating my findings I would like to call attention to 
the great amount of material put before me on these motions, 
embracing over 1,700 ty]>ewritten pages, to say nothing of a \ery 
voluminous body of case law. It has taken me nearly two weeks
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to rend over and partially digest this great mass of material. 
1 know I have not done it as thoroughly and as comprehensively 
a# I could wish, and as the importance of the case deserved, but 
1 think 1 have done it with sufficient thoroughness to enable me to 
reach a proper conclusion.

I overrule the general objections to my jurisdiction and hold 
that I have jurisdiction to deal with:—

First, the charges of misconduct against Oxton and the umpire; second, 
the various objections based on excess of jurisdiction by the umpire in making 
the allowances against the defendants stated in clause 5 of the notice of motion, 
namely, that these items were not covered by the judgment, and particularly 
by paragraph 2, sub-e. (b), thereof.
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As to the charges of misconduct, I find that no case for such 
a charge against either Oxton or the umpire has been made out. 
These charges are set out in the notice of motion in paragraph 1, 
sub-clauses (a), (b), (c), and (d), and paragraph 2, and as to the 
umpire in the amended grounds lief ore referred to.

While I am fully in agreement with the contention of the 
defendants’ counsel that it was the duty of the appraisers to 
art honestly, conscientiously and with fairness to loth litigants 
in the discharge of those duties assigned to them by the judgment,
I fail to see tliat there has Is en anything approaching misconduct, 
legal or moral, if there tie any distinction between the two, in 
the methods of advocacy of the plaintiff’s claims adopted by 
Oxton. In the discussions before the umpire he may have lreen 
over-zealous and perhaps indiscreet in some of the things he 
said, and did, for instance, in withholding from Mr. Burt the 
last page of the second Bylander report. But in my opinion 
nothing has been proved to impugn his good faith and honest 
belief in the rectitude of the course he took.

The true position of these two men, called appraisers in the 
judgment, is somewhat difficult to define. They were not arbi­
trators in the usual acceptance or understanding of that term. 
Their primary duty was to reach a mutual agreement upon as 
many of the matters in dispute as possible, and apparently they 
were fairly successful in so doing. No fault is found with Mr. 
Oxton’s conduct in this respect; it is only in connection with 
those disputed matters which had to l>e determined by the umpire 
that the defendants complain of his conduct. It is not alleged 
tliat he made any misstatements of fact to the defendants’ prejudice
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that might have biased or misled the umpire or that he tried to 
pervert or n isrepresent the evidence coming before the umi ire. 
He assun ed the role of an advocate using such argun ents ;tnd 
making such comments on the defendants' conduct as sec ed 
to him just and proper to supi'ort the claims against the defendants 
he was n aking on behalf of the i lain tiff. He says bin self tli d lie 
was representing the people of Manitoba in what he belie- cd to 
be a struggle to right a great wrong. Some allowance uigbt 
therefore to be made if he appeared at times to be intrude mg 
irrelevant natter, and liesides, it must lie Iwne in mind thaï ilio 
proceedings were being conducted by laymen and not law ten, 
and that by the terms of the judgment great latitude was aliened 
the umpire and the appraisers as to the character of the evidence 
they might consider and act upon. It is further to be borne in 
mind that the umpire properly had access to all records, reporte 
and proceedings already had lief ore the Royal Commission the 
Public Accounts Committee of the legislature and in the crin mal 
proceedings against Thomas Kelly and the ex-Ministers. I rum 
these he could have gathered all that was prejudicial to defendant! 
which had I ;een urged by Oxton and very much more also. 11 a i in* 
discharged their duties as appraisers, so far as mutual agreement 
was possible, they both appear to have accepted the role of advo­
cates before the umpire, although in fairness to Mr. Burt it must 
be said he clain ed to have taken this position only 1 ecausc Mr. 
Oxton had first done so which in a measure forced him to follow 
suit. In my view there was nothing wrong or impro] er in this, 
and what was done by Oxton does not justify a charge of mis­
conduct, certainly not such misconduct as would justify a Court 
in interfering with this award.

Next, as to the charges of misconduct against the umpire. 
I find that the defendants have failed to establish these also. 
The statement in the amendment to the notice of motion in clause 
1 that Oxton and the umpire both falsely stated to the said Hurt 
that tl c part so omitted had no I earing upon the n alters under 
consideration on the arbitration and appraisement is hardK in 
accordance with the facts as disclosed in the transcri] t ol the 
arbitration proceedings: see pp. 5ti8 and 569. What Oxton said 
w as:“l shewed it (the second Bylander report) to you, Mr. Umpire, 
but I didn’t give Mr. Burt access to it because it concerned >
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question of policy that I did not consider he would he interested 
in,” to which Mr. Hurt re] lied, “If it is a question of policy 
tl-at af ecte this appraisal. I n ight le quite interested in it,” 
to which tie umpire replied, “It does not.” There were two 
retorts r ade by Bylander to the (ioxernment. The first of 
these and all of the second except the last page were furnished to 
Mr. hurt during the course of the appraisal proceedings and it 
is the wit! holding of this last page at that time from Mr. Burt 
and tl e foregoing reply of the umpire which form the gravamen 
of the charge of misconduct against him.

I e is further charged with concealing from Mr. Burt the 
fact that he had received from Oxton the reports and evidence 
before referred to. The other charges against the umpire, namely, 
failure to take the opinion of the Court up< n the interpretation 
of the judgn ent, failure to mal e testa of the caissons and failure 
to decide upon the sufficiency of the caissons, do not, in my opinion, 
constitute ex en legal misconduct. The umpire had by the terms 
of the judgment almost unlin ited discretionary powers in passing 
upon the questions submitted to him. I'e was clothed with 
these powers by the express consent and agreement of both litigants. 
The judgn ent in my view haa the force and effect of a contract 
between the parties to this action. If the umpire chose to decide 
without making tests of caissons to ascertain their hearing capacity 
that was his right according to the judgment. If he chose to 
inter] ret the judgment as not placing upon him responsibility as 
an engineer of saying in his report whether or not the caisson 
foundations put in by Kelly were sufficient for their designed 
purpose, 1 think he was within his rights in so doing.

As to the charge concerning the Bylander report, having seen 
and read the page withheld, 1 fail to see anything improper or 
untruthful in the answer given by the umpire to Mr. Burt. The 
following is the part of the report that Mr. Oxton withheld from 
Mr. Burt:—

There would be no object in selecting some of the caissons for examination, 
for in dc ing so there is an equal chance that the most inferior n ight be left 
unexan ined and the same uncertainty and risk would still remain. The cost 
of the work already done has been very great. Simon advied me that the 
Governn ent was most reluctant to incur any expendit ure that could possibly 
be obviated, and I find that at least $1,000,000 expenditure would still be

30 48 D.L.R.
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required to secure the foundations. In view of this, I therefore reoomnnnd 
that the Government should take some risk and leave the remainder of the 
caissons, though unsatislactory, as they are at present. Further cracks in the 
wall and settlement may be anticipated, and wilt no doubt occur for some years 
to come. Such settlements, however, are not likely, in my opinion, to cause
any serious menace to the safety of the building and the risk the Govern....ut
will be required to take is not excessive, considering the cost entailed in making 
the work good. While, therefore, I recommend that no further expendit ure 
■hall be incurred, it would appear that the Government is entitled to compen­
sation for taking over the faulty work and the accompanying risk.

The umpire had this liefore him: Mr. Burt had not. I see 
in the missing parts nothing but advice to the Government which 
it might or might not see fit to follow. Some of these recommend­
ations would seem to favour Kelly and others condemn his work. 
The umpire was entitled to give what weight he thought projer to 
Bylander’s conclusions. It was not the right of the appraisers 
to be informed as to every bit of evidence the umpire had in l is 
knowledge or possession. In an ordinary arbitration, recognizing 
the two appraisers as arbitrators, this would not be so; but these 
appraisers were not arbitrators in this sense. The appraisers 
having agreed upon certain valuations and disagreed upon others, 
the umpire then became the sole deciding factor as to those 
matters which were the subject of disagreement. The appmi-ers 
had no function under the judgment to take any part in such 
decisions beyond the privilege perhaps of urging upon the umpire 
their resjiective views and reasons for his adopting them. My 
views upon this matter meet the other objection that the umpire 
concealed from Burt the fact of receiving from Oxton the report 
of the Mathers' Commission and other documents. Concealment 
in the sense in which the word is here used implies a duly to 
disclose. There was no such duty resting upon the umpire; there­
fore there was no concealment in this sense. In any case the 
umpire did, after tie reached Winnijieg, inform Mr. Burt of the 
receipt of these documents from Oxton. It is not clear just when 
this information was imparted, but I think that wholly immaterial. 
I accept the umpire’s sworn statement that he did not read these 
documents prior to coming to Winnipeg. In my view of the mal ter 
it made little difference whether he read them before or after 
reaching Winnijieg and entering upon his duties. These docu­
ments were available to him here and at all times during the course 
of the proceedings if he chose to consult them. They constituted
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evidence which it was quite within his province to consider.
Sec clause 7 of the judgment:—

The appraisers and the umpire are to be entitled to form their own 
opinion as to the fair value and proper charge or allowance hereunder to be 
made in respect of all matters submitted hereunder from their own knowledge, Manitoba 
inflection or examination or from such other sources as they may deem proper. v-

If, as the defendants’ counsel contends, the advance perusal of ___
these documents would of necessity tend to bias the mind of the Curres'1 
umpire, would not a later perusal have the same effect? That 
bias could only have been avoided by excluding these documents 
altogether from the umpire’s knowledge; something that could 
not properly have been done.

I will now deal with the remaining grounds of objection to 
the award in their order as they ap]>ear in the notice of motion 
in Chambers: That the umpire proceeded upon a wrong principle 
in refusing to allow credit to defendants for an item of $12,000 for 
cut stone. I cannot discover that this was one of the items with 
respect to which the appraisers disagreed, and hence was a matter 
submitted to the umpire for decision. I do not know upon what 
principle or upon what evidence the umpire reached his decision 
and I do not think it much matters in view of the extraordinary 
powers conferred upon him by the judgment. In any event there 
is nothing on the face of the award to indicate whether or not 
the umpire dealt with this item : See list of credits allowed by 
him upon p. 4 of the original report of the umpire filed in Court.
I therefore overrule this objection.

The next ground of objection :—
The said item (a) $34,484.03, being one-half the total cost of the Royal 

Commission appointed to investigate all matters in connection with the new 
Parliament Buildings, known as the Mathers’ Commission, cost item $68,908.07, 
was not properly chargeable against the defendants as it is beyond the scope 
of the terms of the judgment. The amount paid in connection with the said 
investigation was not a loss to the plaintiff by reason of defective workmanship 
and material within the meaning of paragraph 2, sub-s. (b), of the judgment.

The next ground of objection :—
The said item (b), $5,337.51, being one-half the cost of physical investi­

gation made on the new Parliament Buildings, which investigation disclosed 
the fact that caisson foundations were defective, cost item $10,675.03, was 
not within the terms of the said judgment, but was an expenditure made by 
the plaintiff in aid of and for the purpose of facilitating the investigation in 
the next preceding paragraph referred to and was not a loss to the plaintiff aa 
aforesaid.

1 will deal with these two items together. A reference to p. 664

MAN. 

K. B



MO

MAN.
K. B.

Att’y-Ckn’l 

Manitoba 

Keli.y. 

Ovtm. J.

Dominion Law Reports. (48 D.L.R,

of the arbitration proceedings discloses that on May 25, 1017. 
the date of the award, the un pire, in the presence of the two 
appraisers, announced his findings and offered the explanation* 
and reasons therefor therein apfæaring. He had this to say a* 
to the two foregoing debits:—

The above were mean# by which discovery of defective work was aemin|i 
li#hcd. It is true that there were other results involving the representative!, 
of the Government, but Kelly, as the contractor for the building, became 
responsible for hi# share of the cost as it is vital to discovery and ultimate
repair.

In this view of the matter I would concur, if my concurrence 
was in order, which I do not think it is, U-eause this was a matter 
wholly within the jurisdiction of the umpire to decide and hi* 
decision under such circumstances is not in my opinion subject 
to review by this Court except perhaps for fraud or misconduct. 
Clause 2 (b) of the judgment reails as follows:—

All lose to the plaintiff by reason of defective workmanship and material» 
including the reasonable cost of ascertaining and remedying such defects, 
provided that in ascertaining such amount the appraisers, or in case erf disagree­
ment the umpire, shall be the judges as to whether or not the work was 
defective and to what extent and shall also be the judges as to what extent 
the investigations carried on for the pur|M>se of ascertaining and remedying 
such defects were necessary and what amount of money, if any, paid for that 
purpose shall be charged to the defendants.

Can anything he clearer than this language, and in view 
of it how can it be contended that these allowances by the umpire 
were not within the scope of the judgment or the power conferrH 
upon him by that judgment? In his opinion it was not pro er 
to charge the defendants with the whole of the amount so exj-ended. 
He did not do so, but assessed only one-half of these costs against 
the defendants. For the reasons just given I therefore overrule 
both of these objections.

The next objection, No. 7, of the notice of motion, deals with 
item (c) of the appraisal. IlhO,302.02, allowed by the umpire 
as appears on the face of the award as “ Portion of cost of repairing 
caissons up to February 28, 1917." The defendants urge seven 
grounds of objection to this item. I do not think any of them 
are tenable as the umpire’s finding in resjiect to this item is in my 
opinion clearly within his jurisdiction and the sco|>e of the judg­
ment. To consider these objections on their merits would 
necessitate a review by this Court of a very complex and diffic ult 
situation involving an inquiry into the sufficiency of the caisson
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foundation under the north wing of the bui’ding and the r»ro"rietv 
of tl e ex] enditure by the Covernn ent for the pui-jmse of re airing 
these foundations. I am clearly of the o; in ion that this Court 
has no jurisdiction to enter u] on anv such inquiry and 1 am 
equally clear that the umpire had. This is precisely one of the 
things that was delegated to him hv tl c judgment and to no one 
else. It ap]ears from tie un ] ire's explanations u on p. 065 
of the arl itration proceedings t* at V e total amount expended 
by tl e ( oxernn ent u] on the caisson foundations under this wing 
of tl e building was $237,099.54, of which he charged the defendants 
with the sum of $160,300.02, the item objected to. 1 think the 
un l ire had jurisdiction to consider the question of this ex] end­
iture, its i roprietv or necessity and by whom the cost of it should 
be I orne. It is clearly a matter falling within the provisions of 
clause 2 (b) of the judgn ent ; if not, I cannot conceive of anv matter 
that would. This Court cannot question the propriety of the 
an ount charged by the umpire to the defendants for the valid 
reason that the parties themselves have selected their own forum 
to xxl ich to carry the disputed matters involved in this action 
and have by express agreen ent bound themselves to abide by the 
decision of that forum. The language of the judgment and the 
nun erous authorities cited by the plaintiff’s counsel I think leave 
no doul t upon this question. I therefore overrule this objection.

lie next item, item (d), $12,531.57, for loss hv re is m of 
defectixe and improierlv cut stonework. The defendants say 
this s’ ou Id not be charged against then as it is not sh »wn that 
the san c was extended for the purpose of making good a loss to 
the i laintiff. I have no recollection of anv particular argument 
being directed to this item. The umpire stated (see p. 63) of 
the arl itration proceedings), that this amount was alloyed by him 
“To cover loss by reason of defective and improv'd y cut stone 
work.” I do not know what evidence he relied u >on to support 
V is I nding but it is quite apparent that the allowance lieing one 
to remedy a defect in the work, falls within the scope of the author­
ity pi\en the umpire. I e has seen fit to allow it and in my view 
that ends the matter. The objection therefore fails.

Tl is brings me to a consideration of the last and largest item 
<>f tl e uinj ire’s debit findings objected to, namely, item $015,213 
alloxxed by the umpire as “Estimate of expenditure necessary to
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complete repair of caisson foundation.” The defendants ol. «et 
generally to the allowance of this item because “The evidence 
before the umpire disclosed the fact that the foundations were 
sufficient.” They further object on six particular grounds set 
out in the notice of motion. I will deal with the general objection 
first.

I fail to see how 1 can give effect to it, because 1 do not know, 
and it nowhere appears in the material liefore me, what evidence 
the umpire had before him upon which he based his finding. 
The only record of what transpired !>efore the umpire is contained 
in 675 pages of typewritten matter put liefore me on the argument 
as containing the arbitration proceedings. These consist almost 
wholly of discussions and arguments lietween the umpire and the 
two appraisers; very little evidence is there transcribed, h is 
manifest that there must have l>een a great deal of evidence of 
one kind and another considered by the umpire in connection with 
this whole matter that was not recorded and preserved and i< not 
now available for review by this Court, even if such review was 
permissible, which I am of the opinion it is not. However, in 
giving reasons for his findings the umpire has thrown some light 
upon his allowance of this large item. At p. 6G7 the umpire 
says:—

No. 9. Estimated expenditure to complete repair of foundation . timed 
by Government 11,000,000, charged $615,213. The decision has l- made 
for t he cost to repair and replace defect ivc work assumed to be in them < ragt 
condition as the caissons uncovered to date. The cost is based on expenditure 
to date less per caisson for deeper foundations enoountered in It north wing, 
and less reduction in excess material in new caissons finisl at this «late. 
The above conclusions have been based upon the decisio it the work in 
the foundations is defective. The cracks in the walls arc due to settlement, 
whether in the caissons themselves or in the foundation bed it is difficult to 
determine. If they were temperature cracks it is hard to explain why they 
are not more uniformly distributed over the building; the north wing has 
considerably more than any other portions of the building where the walk 
are not built as high, and any in the entrance steps are very few and of :« very 
different kind. The contractor is not solely responsible for the foundation* 
being off rock, but he is charged with the cost of giving proper bearing.
He is charged in the debits with a cost of good proper bearing. There are 
caissons down to boulder clay, but they do not get their full bearing there 
and it is very uncertain what the amount is.

And at the bottom of p. 072, in answer to a question In Mr. 
Burt, he says:

It {the charge) m not based on any knowledge that they (the coins. ■ <) or,
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incapable, but baaed on the uncertainty reapecting their condition and that what 
hoe been diacloaed ia aufficient reaaon fur holding him reeponaible fur the re/doce-
mcnl.

The foregoing reason» or oliser valions ought to lie considered, 
I think, as either forming part of the award or as so connected 
with it, lieing ill part the umpire’s reasons for his findings, as 
to render them projierlv the subject of consideration along with 
the award itself. Without this explanation the umpire’s finding, 
“ I stimate of expenditure necessary to complete the repair of 
caisson foundations.” might reasonably lie held to lie an estimated 
cost of repairs for known defects. Of course it was never pretended 
by anyone tliat all of the caissons had been explored. It was 
well understood tliat only some 75 of the total numlier of 3(19 
had been uncovered and explored, and their actual condition 
disclosed. It is apparently from what was discovwed by an 
examination of these 75 caissons that the umpire holds the defend­
ants responsible for the replacement or repair of the remainder 
which were never explored at all. At least this is wliat I gather 
from his statements just quoted. The last part of the umpire’s 
statement just quoted, namely, that the charge was not based 
on any knowledge that the caissons were not capable but based 
on the uncertainty resjiecting their condition, is in my opinion 
very significant as indicating-first, tliat he did not know the 
ai t ual condition of these remaining caissons, and secondly, that 
he w as therefore guessing as to their condition and as to what was 
necessary to lie done to repair them and wliat the cost of such 
repair would lie. Did the judgment give liim power to spivulnte? 
This computation of $(115,213 is an estimated amount not to 
remedy known defects but defective conditions assumed, not 
known, to exist and which may not actually exist at all in the 
remainder of the caissons. This assumpt ion is based on knowledge 
of defective conditions in those caissons actually uncovered. 
Is that a sufficient reason or ground to justify the umpire in finding 
that all the caissons were bad and needed repair? Let me again 
refer to the judgment on this point: “All loss to the plaintiff 
by reason of defective workmanship and materials, including the 
reasonable cost of ascertaining and remedying such defects." 
Admitting for the sake of argument that Mr. Oxton’s contention 
is correct that all loss meant past, present and future loss, still
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Re defects occasioning such loss trust l e known and ascertained, 
K. B. not uni nov n, guessed at or sj eculated u] on, or even assumed for 

Att't-Gen'i. reasons lasted on known facts as to some of the caissons un'ess
it is certain tl at such known facts are properly applicable 11 t ie

Manitoba
entire situation. Is V at the ease here? Future loss or d mage is
reeo'erahle, but it must be predicated of known and actual

Cwnil>1 conditions. A litigant ( lain ing such damage must prove as a 
fact certain conditions from which such future loss mav be csti- 
n ated. Is tie un | ire here in any different position upon this 
question V an a court of law would he? 1 do not think sj. I fe 
n ay 1 e freed from n any of tl c restraints that affect a court of 
justice as to V e nature and character of the evidence he can 
consider and found u] on, but I eyond that 1 do not think he should 
I e j err itted to go. It seems to me that here the umpire must
I e al le to say V e defects in these caissons are known to me from 
e> idence tl at satisl es n e such defects exist and not only that hut
II now tl e nature and quality of such defects. Surely such kn >\v- 
ledpe n ust I e 1 ad I efore he could with any show of reasin an 1 
justice proceed to apply a remedy. If not, would he not lie 
in tl e t osition of a physician who assumes to prescrit a re nc 1 v 
for a disease I e cannot diagnose? Bvlander seems to have fully 
sensed V is condition of affa rs when he said in his second report 
to tl e ( overnn ent :

If it is desired to have an absolutely sure foundation there is no via m <ha 
but only one procedure, namely, to examine every individual caiison and 
deal with it on its own merits. There would be no object in aelec'ing some of 
the caissons for exan ination, for in doing so there would be an equal chance 
that the most inferior might be left unexamined and the same uncertainty 
and risk would still remain.

Bylander advised the Government, in view of the enormous 
expense that would be involved in securing the foundations, 
prol ably $1,000,000, to take son e risk and leave the ren aim 1er 
of the caissons, though unsatisfactory, as they were. This advice 
apjeare to have been followed and the building completed on 
the foundations put down by Kelly. The number of caissons 
unexplored and not uncovered was, according to Mr. Oxton, 2S8, 
and it is in respect of these caissons that the $615,213 has been 
allowed by the umpire to repair defective work. How did he 
ascertain the necessary work to t>e done when he had never seen 
the caissons and not knowing their condition, how did he estimate
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the cost of repairing them? Perhaps he was affected by the 
undoul tedly bad record of Kelly in connection with this work, 
and took it for granted that all of the unexplored caissons were 
had or, at all events, as bad as those that had 1 een uncovered, 
tested and repaired. He knew tl e cost of ref airing the caissons 
under the north w ing and used this to son e extent as a basis for 
his charge. Pee his statement at the l>ottom of p. <>70 of the 
art it ration proceedings:—

The chairman : Yes, that is right, 297 caissons to boulder clay, cost 
1688,912; on the same basis of cost as in the north wing with the excess material 
In there and a reduction was made then.

In my view of the clause of the judgment under > hieh the 
umpire assumed to allow this item of $(>15,213 against the defend­
ants two things must needs be established to the satisfaction of 
the umpire: hirst, that these unexplored caissons were defective; 
and secondly, in w hat respect before the cost of ren edying such 
defects could be ascertained. Could this have been done satis­
factorily w itl out uncovering every one of these caissons? By lander 
thinks not. The caissons w ere not uncovered and no tests of their 
hearing capacity were ever made by the umpire or anyone else. 
Mr. Burt strongly urged that t' is should be done as one way at 
no very great expense of settling the question definitely as to what 
super-imposed loads these caissons would bear. In view' of what 
has lieen said, did the umpire exceed his jurisdiction in making 
this finding, and should the charge be allowed to stand?

As my jurisdiction has been challenged from the outset by 
the plaintiff, I must now- consider that question more particularly.

In I.trnay v. McRae (1880), 16 A.R. (Ont.) 348 at p. 353, Osier, 
J.A., said, referring to the decision of the arbitrator, who was 
acting under a voluntary reference or submission by agreement:—

He may have tna&e other mistakes of law and fact as to matters within 
his authority; but if he has made no mistake as to the extent of the jurisdiction 
conferred upon him, the Court cannot set aside the award, unless it can bo 
shewn that there was misconduct or some other equitable ground for inter­
ference is made out.

1 should say that the converse of this is equally true, viz., 
that if the umpire has made a mistake as to the extent of the 
jurisdiction conferred upon him and has exceeded that jurisdiction 
all of which is apparent upon the face of the award, the Court 
can and ought to interfere. Upon this question of jurisdiction 
I would also refer to Re an Arbitration between Hohenzollern
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*iAW' Actien Clesellschaft and The City of London Contract Corporation
K. B. (1886), 54 L.T.R. 596. Lord Esher, M.R., in the Court of Appeal,

Att’y-Gen’l P* 597, said:
roK The question is whether the arbitrator liad jurisdiction to try the mat ten

Manitoba submitted to him. If he had jurisdiction to try these matters his decision
Kelly. cannot be disputed . . . The questions in this case are: first, what is the
------ true construction of the submission to arbitration; and, secondly, what is the

**"•■•*• dispute between the parties?
In the same case Ixipes, L.J., at p. 597, said:
We have not to consider whether the arbitrator has decided rightly, hut 

whether he has acted within his jurisdiction. However he may have decided, 
if his decision is intra vires we cannot interfere.

See also Emmerson v. Stimpson (1847), 9 L.T. 199, when- it 
was decided that the Court had no more authority to review 
the arbitrator’s decision upon a point of law referred to him than 
upon a point of fact, and that if the parties chose to refer a matter 
of law to an art itrator his decision is final. In Fuller v. Fenwick 
(1846), 3 C.B. 705, it was held that the Court will not set aside 
or refer back an aw ard for an objection in point of law not apparent 
on the face of it. In Hodgkinson v. Fernie (1857), 3 C.B. (N.S.) 
189, it was held that the decision of an arbitrator, whether a 
lawyer or a layman, is binding uj>on the parties both in matters 
of law and in matters of fact unless there lias been fraud or cor­
ruption on liis part or there has been some mistake of law apparent 
on the face of the award or of some paper accompanying and 
forming part of the award. See also Leggo v. Young (1855), Hi 
C.B. 626; also Holgate v. Killick (1861), 7 H. & N. 418, where 
Wilde, B., said:

The principle to be collected from the later caece is plain, vis., that the 
Courte will not look at anything 1 the purpose of reviewing the decision of 
an arbitrator upon the matter referred to him, except what appears on the 
face of the award, or some pa,ier so connected with the award as to form pert 
of it.

From the foregoing cases it would appear that such mistake 
must appear on the face of the award or on some paper accompany­
ing or forming part of the award or so connected with the award 
as to form part of it. Mistake as to jurisdiction is, I think, a 
mistake in a matter of law and if any such mistake has been 
made in this case and it is apparent on the face of the award 
or upon the reatont for judgment accompanying the award, it semis 
to me that the Court then has jurisdiction to review that quest ion. 
I think the latter may well be considered as forming part of the
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award and proper to be looked at, and to my mind, they seem to 
indicate an excess of jurisdiction.

However, I have grave dou 1 its upon this question, so serious 
as to cause me to hesitate to decide that the umpire actually 
did exceed his jurisdiction in making this finding; more esjiecially 
as 1 have no means of knowing wliat evidence the umpire had as to 
the nature and character of the work and material which had 
gone into these unexplored caissons; that it was possible for him 
to have interviewed workmen who had licen employed in doing 
this work and who would have a knowledge of the various matters 
connected with the construction of these caissons, such as the 
material used, the depth to which they had lieen sunk and other 
kindnd matters and so have ascertained enough from these 
and other sources to justify him in reaching the conclusion that 
he did.

In considering tliis question I do not think the material used 
in support of the motion should tie considered. This was not 
the material which ttie umpire had liefore him. In view of the 
agreement of the parties to submit the matters in dispute to the 
decision of the umpire and their further agreement that his decision 
should he final and not subject to appeal, it seems to me it would 
le w holly improper for this Court to base any finding upon the 
material, which is largely new matter, produced by the defendants 
on the hearing of this motion. The parties never intended that 
this Court should review any matter derided by the umpire 
within the terms of the submission; he was to lie the final judge, 
and, as I said before, while I have certain doubts as to whether 
or not he did confine himself in respect to this particular finding 
to the jurisdiction conferred by the judgment, I would not be 
justified because of my doubts upon this question in interfering 
with the umpire’s finding. Hcfore coming to any such far- 
rcaching and disturbing conclusion, the Court should, I think, 
lie satisfied beyond any doubt that there has been a clear excess 
of jurisdiction by the umpire apparent on the face of the award 
or some paper so connected with the award as to form part of it.

I think it is in the interests of justice and of all parties con­
cerned that this litigation should lie terminated by the means 
agreed upon by the parties themselves, and that therefore the 
umpire’s findings should stand.

I must disallow the objections to this item also, and dismiss 
both motions with cost*. Motions dismissed.
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ONT.
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«Statement.

Meredith,n.j.c.p

OSBORNE t. CLARK.
Ontario Supreme Court, Apellate Division, Meredith, C.J.C.P., Britton.

Riddell and Middleton, JJ. May SO, 1919.

Husband and wife (§ III A—14.3)—Parents inducing wife to n we 
hi'shand—Best interest of wife—Lack of malice—Harhoi ring 
—Damages.

Parents who act vit bout malice and helieving it to he in lie hvst 
interest < f their daughter who is ill, take 1er v ith her consent fr< n 1er 
husband to their own home, where she voluntarily remains, in « nVi io 
lie relieved from domestic worry, and vs tl e I test neans < f rest< rii g 1er 
to mental and physical health, are guilty of no actionable vr< ng. lip 
refusal of the parents to allow the husband to see his vife if In m s|y 
done in the best interests of the v ife while she is ill does not cons iiutp 
a harbouring for which the parents are liable.

(Discussion of the law and authorities upon alienation of afv< i ne, 
loss of consortium, the respective rights of husband and paren s, en n ing 
away and harbouring: Winstmr- v. Greenbank (1745), Willes .r»77: Tit 
Queen v. Jaekson ( 1 KOI), 1 Q.B. 071; Bannister v. Thompson l VH3), 
15 D.L.R. 7.33, 20 O.L.R. 502. 20 II.L.R. 512, 32 O.L.R. 34; s|hm dly 
referred to.)

An appeal by the defendant* from the judgment of Clutk .1, 
at the trial, upon the finding* of the jury, in favour of the plaini iT, 

in an action against hi* wife’s fattier and mother to recover dan age 
for alleged “n «conduct and actions" of the defendants whereby 
his wife’s affections had lieen alienated from him and he had 
suffered loss of consortium, and for that his wife had been "enticed 
away, received, and harlioured by the defendant*."

The jury found a verdict for the plaintiff and assessed hit 
damages at $800, for which amount and the plaintiff’s costs of the 
action the trial Judge directed judgment to be entered.

W. S. MacBrayne, for the appellants.
The plaintiff, respondent, was not represented.
Meredith, CJ.C.P.:—This action is brought by the plaintiff 

against his wife’s father and mother for damages for interference 
with his rights as husband of their daughter. At the trial the jury 
found a verdict in his favour and assessed his damage sat $800, imd 
thereupon the trial Judge directed that judgment lie entered in 
the action accordingly, with costs of the action; and the quest Ion 
involved in this appeal is whether the evidence adduced at 
the trial is sufficient to sustain that verdict and judgment.

The material facts upon which the case depends are few; and 
they are not at all in doubt.

Not long after the birth of the plaintiff's first child, his wife 
became ill, physically and mentally, and, in consequence of tliat
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illness, it was deemed by all concerned advisable that she and her 
husband should leave their own house and live with the defendants 
for a while, as the wife was not in a fit state of health to be left 
alone, as she had to lie, during her husband’s work-hours, when 
fixing in their own home; and that arrangement was carried out; 
but. very soon afterwards, the disagreements out of which this 
action has arisen liegan. The mother-in-law objected to the 
plaintiff going into his w ife’s room when she, acting as she asserted 
on the advice of the physician attending the sick woman, considered 
it harmful. According to the plaintiff's evidence, on two different 
days he was thus prevented; and on the second occasion he left 
the house and did not come back again; his wife remained for 
about six months, and then, meeting her husband in the street, 
a reconciliation took place and they at once began to live together 
again.

1 am unable to agree with the trial Judge in his ruling that a 
cause of action arose out of these circumstances, or out of any 
other circumstances proved at the trial.

The plaintiff and his wife were living with the defendants 
merely by leave of the defendants—a leave which might lie revoked 
at any time. There was no contract lietween them giving the 
plaintiff a legal right of entry to the room in which his wife was, 
ami from which he was once, according to the female defendant’s 
testimony, twice, according to his, excluded. He can recover, if 
at all, only liecause of some infringement upon his marital rights.

In that respect the action is based upon the two common 
causes: abduction and harbouring of the wife.

Alienation of her affections was also to some extent relied upon 
at thi‘ trial; but there was no evidence of that: all that was done, 
whether wisely or unw isely, seems to have liecn done for the purpose 
of restoring the young wife to good health again.

Abduction, or enticing away, as it is now more commonly 
called, seems also to lie out of the question: the wife went to live 
with the defendants not only with the husband’s consent but with 
him : the common welfare of all concerned required that she should.

And the plaintiff quite failed to take the usual steps to give a 
right of action against a defendant for harbouring a plaintiff’s 
wife. He made no assertion of his right to take her away; and 
made no request to the defendants to deliver her up to him.

ONT.

8. C. 
Osbornh



860 Dominion Law Reports. [48 D.L.R.

ONT. The law applicable to abduction is thus comprehensively stated
8. C. in a few words by Sir William Blackstone in hie Commentaries on 

OfwoHNE the Laws of England : the husband is “entitled to recover dam ices 
„ >n an action on the case against such as persuade and entice the
— wife to live separate from him without a sufficient cause."

As to harbouring, in the early case of Wintmore v. GreenlmnkCJ.C.P.
(1745), Willes 577, the ruling was: that any person who receives 
a married woman into his house and suffers her to continue there, 
after he has received notice from her husband not to harbour her,
is liable to an action, unless the husband has by his cruelty or 
misconduct forfeited his marital rights, or turned his wife out uf 
doors, or by some insult or ill-treatment compelled her to leave 
him. And in the case of Philp v. Squire (1791), 1 Peake 114 (*N2),
Lord Kenyon is reported to have ruled: that, even though notice 
had been given in that case by the husband to the defendant, 
no action lay because the defendant seemed to have acted solely 
from principles of humanity.

Indeed the law seems never to have had any difficulty in finding 
a navigable channel Itetween improper interference between hus­
band and wife, by third persons, on the one side, and undue 
domineering, or petulant fault-finding of the husband, on the 
Other: see The Queen v. Jackson, [1891] 1 Q.B. 671; and Barms v. 
Alien (1864), 1 Abb. App. Dec. (N.Y.) 111.

I am in favour of allowing the appeal and dismissing the 
action.

Middleton, J.:—The action is brought by a young machinistMiddle!», 1.

against his father-in-law and his mother-in-law to recover $111.1100 
damages for alleged “misconduct and actions" of the defendants 
by which his wife’s affections have been alienated from him and 
he has suffered loss of consortium, and “for that his said wife hae 
been enticed away, received, and harboured by the defendants."

The action was tried before Mr. Justice Clute and a jury on the 
31st March, 1919, when a verdict for the plaintiff was found for 
I860, and judgment was entered for that amount and costs. 
From this judgment the defendants now appeal.

In the statement of claim, and in the evidence at the trial, 
there is much that is only relevant as go ng to shew mal ce on the 
part of the defendants, though malice is not expressly charged.

In this statement of claim it is alleged that the marriage with

i
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the defendants’ daughter took place on the 1st June, 1916, and 
that the plaintiff and his wife resided happily together until some 
time in August, 1917. It is then said that a few days after the 
marriage the plaintiff and his wife went to the defendants’ house 
to obtain some property, when the mother-in-law detained the 
wife and assaulted the plaintiff. A police oEcer was then called 
in. and apparently the episode ended.

The pla ntiff rented from the father-in-law a dwelling house, 
where he and his wife lived, but when he went to pay the rent 
he was “always treated with coldness and aversion."

In August, 1917, it is said, the father-in-law stayed at the 
plaintiff's residence for three days, and during that time had 
private conversations with the plaintiff’s wife, after which she 
"seemed upset and disturbed in mind to such an extent that the 
plaintiff thought it wise to take her to her parents’ residence, 
which he did, remaining there over night with her.

“ It was then arranged between the plaintiff and the defendants 
that the plaintiff and his wife should take rooms with the defend­
ants. The plaintiff returned to his house to make the necessary 
preparations, and on attending again at the defendants’ house he 
was refused admission, ordered off the premises, and threatened 
with arrest by the defendant Hachel Clark.

“Since that time he has seen his wife on only one occasion, 
when he was walking past the residence of the defendants and saw 
his wife in the yard. He was talking to her over the fence when 
the defendant Rachel Clark came out of the house, and, se zing 
the pla ntiff's wife, forcibly took her into the house, thus parting 
her from ihe plaintiff."

All this leads up to the claim for $10,000 for alienation and 
harbouring.

By the statement of defence, after denying all misconduct, 
the defendants said that the plaintiff, at the request of 
his wife, and on the advice of her physician, brought her and her 
child to their home, where she and her child had since lieen cared 
for. The child was born in August, 1917, and following the birth 
of the child the plaintiff neglected to provide suitable food, nursing, 
and medical attendance for his wife, and treated her with such 
cruelty that her health was impaired: that she had been suffering 
from nervous trouble since coming to live with the defendants,
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Middleton. J.

end on the advice of her physician her husband had not heea 
permitted to see her, as such interviews seriously retarded the 
improven ent of her health. The defendants further said i liât 
they had done nothing whatever to influence their daughter in 
her relatione with her husband, and all that they did was necessary 
for the recovery of her health, and what they did was done with 
the consent and approval of the plaintiff, and since his wife came 
to reside with them he had done nothing whatever towards the 
support of his wife and child.

The writ in this action was issued on the 25th Septemlier, 
1917, the statement of claim filed on the 13th October following; 
and the defence was filed in due course on the 23rd October.

The action was tried on the 27th March, 1918, and the jury 
disagreed. The trial was then twice postponed, and finally took 
place on the 31st March, 1919, with the result above stated.

From the evidence given at the trial it appears that the plaintiff 
was not regarded by the defendants as a desirable suitor for their 
daughter. His attentions were discouraged. To use his mi 
words, “They used me cool." The result was an elopement and 
marriage, the daughter at this time being only 18 years old. \\ lien, 
three days after the marriage, the young husband went to his 
father-in-law’s house, as he says, “for her things,” his mother-in- 
law met him, and his reception was not entirely pleasant for 
“she hauled off and struck me in the face.” He then secured 
the assistance of a policeman and went again; “She hauled off 
and hit me in the face and told me to get off the premises or she 
would have me arrested.” Yet the “things” were given up to 
him Almost immediately afterwards it is found that he is » 
tenant of a house owned by his father-in-law, paying a rental, the 
wife each month going to her father with the money.

Things went on in this way 8 or 9 months until a child wae 
born on the 28th April. 1917. Then the parents first visited their 
daughter. Hie husband had to go to his work and apparently 
was not much in the house. His 'mother-in-law again “used me 
kind of cool." A woman was procured to assist at the birth and 
was two weeks with the wife. She was then left alone to care for 
herself and her child and the house, and this went on for a couple 
of months, it is said (1 think, in truth, until August), when the 
father came down and stayed for two or three days. It is clear
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that it that time the wife was in an exceedingly serious physical 
condition, and it was suggested—it is not clear by whom—that 8. C.
she should give up housekeeping and go to live with her parents, imbosni 
It was prolmbly contemplated that the husband should also stay (.Jm 
with them. _ ——

The husband’s description of the wife’s condition is that she 
was “acting strange." It is clear that she had broken down both 
physically and mentally.

If one departs from the story as told by the plaintiff and sees 
what the girl’s mother has to say, the situation liecomee very 
plain. The daughter did not know what she was doing or what 
she was saving: she did not know where she was. She was sitting 
in the house shivering and shaking. The plaintiff was naturally 
much alarmed. No doctor had lieen brought in, but one was sent 
for. He did not like to interfere, and thought the doctor who 
attended upon the birth should be called in. The mother-in-law 
■aid some arrangements would have to be made: the daughter 
could not stay where she was. She had been speaking of coming 
home, and the plaintiff said: “That is the beet thing; just take 
her home.” This was done, and another doctor was then called 
in, who advised that she must lie kept alieolutely quiet, and that 
her husband must not be allowed to see her, liecauae his presence 
seemed to excite her. She was so weak when taken home that 
she had to he practically carried into the house. All this is not 
really disputed by the husband. He stayed with the defendants 
for three days, and was then told that he should go and make 
his home with his brother, who had a house, and that he would 
not lie further admitted to their house. He went aw ay, apparently 
acquiescing, and stayed with his brother, but the next day came 
back and was ordered off the premises. From this time on he 
never even called to make any inquiries as to his wife’s condition.
He says in the evidence that he walked past the house but did 
not see her.

The day after the husband was excluded, probably about the 
1st September, the wife's father came to ask for her clothes and 
other property, but the plaintiff refused to give them up, and then 
apparently both the husband and the father went to an over- 
officious Police Magistrate to lay the situation liefore him. The 
result of the deliberation was that this Solon concluded that the

40—48 D.L.R.
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whether this unfortunate young woman should be removed to 
the Asylum, this apparently being what her husband desired, t in 
the 3rd September, the husband caused to tie published in the
newspapers an advertisement that he would no longer lie respon­
sible for his wife's debts, and this was followed by a counter- 
move on the part of the father-in-law, who had a summons issued 
under the Married Women’s Property Act for the purpose of 
detemiininp the ownership of certain chattels, including a piano, 
given by him to hie daughter liefore marriage. Upon the hearing 
of this summons before the County Court Judge, the property «as 
adjudged to be the wife’s and directed to lie given up.

In the course of time the wife improved to some extent, and 
then the episode occurred of which much is made, when the 
husband, seeing his wife in the garden, talked to her and sought 
to induce her to go away with him. He says that her mother then 
pulled her into the house.

The mother’s version is that she did not interfere until she saw 
that her daughter was in a condition of collajise, then she ass sled 
her into the house. This occurred in November.

In the following February, the plaintiff met his wife upon the 
street. She was then restored to health. He asked her to go 
home and she returned with him and has ever since lived with 
him. A second child was born in the following November.

In his evidence at the trial the pla ntiff admits that there hai 
been no alienation of his wife’s affections.

The wife was called as a witness by her parents, but declined 
to give evidence, stating that she had nothing to do, and would 
have nothing to do, with this litigation. When the wife rejoined 
her husband, she took away all her property that had been in her 
father’s house. As to the terms upon which the plain till ami hii 
wife were to occupy rooms at the defendants’ house the evidence 
is exceedingly unsatisfactory. There is no statement sufficient to 
indicate any leasing. No mention is made of what was to 1* 
paid or the premises to be occupied ; and, although in the charge 
to the jury reference is made to a supposed wrongful exclusion 
of the plaintiff from rooms that he had rented, that is not the 
cause of action which is set up in the statement of claim.
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No medical evidence wae given at the trial. One of the 
doctors was dead.

I have read the evidence more than once and with care, and 
am satisfied that, upon the indisputable facts, no cause of action 
has lieen shewn.

The right of a husband to the comfort and assistance of his 
wife, to all that is called for convenience her consortium, cannot 
be denied, and any outsider who interferes and deprives the hus­
band of this, does so at his peril. When the wrongdoer is a man 
seeking the affection of the wife and enticing her from her rightful 
allegiance, the heinous nature of the wrong is obvious and needs no 
comment. When the persons accused are the parents of the wife, 
the situation is widely different. Though the relationship of 
parent and child still continues, it has become suliordinate. 
Parents have still a right to guide, counsel and protect, but the 
husband is the true guardian of his wife, and under all normal 
circim stances the parents have no right to interfere lietween the 
husband and his wife; but, when what is done is done honestly 
and reasonably for the daughter’s welfare, particularly where it 
is done with the husband’s assent, no action will lie. 1 do not 
mean by this that the wife’s parents may entice her away from 
her husband, even if they think that this is in the wife’s interest. 
The duty which the wife owes to her husband is Higher than a 
mere contractual obligation. One who induces another to break 
a contract is liable in damages, unless there is justification for 
his course. One who without justification induces the wife to 
violate her obligation tow ards her husband is, on the like ground, 
liable in damages.

In Bannwter v. Thompson (1913), 15 D.L.R. 733, 29 O.L.R. 
562, I had occasion to investigate with care the foundation of an 
action for damages for enticing a wife when there was no seduction. 
It was there found that the defendant had enticed the plaintiff's 
wife and procured her to absent herself unlawfully without the 
plaintiff’s consent from his house, and secondly that the defendant 
had alienated from the plaintiff the affections of his wife and 
deprived him of her services and society. These two claims were 
presented as separate counts, and the jury assessed the damage» 
upon them separately, and 1 awarded the total amount so found, 
doing so with some hesitation, feeling that it might well be that
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these two counts were in reality an alternative descript on of the 
same wrong. Upon appeal, the Divisional Court (1914), 20 
D.L.H. 512, 32 O.L.R. 34, took the view that these paragraphs 
covered essentially the sanie ground, and affirmed the judgment 
with a variation as to the amount to lie recovered.

Wintmore v. Oreenbank, Willes 577, is accepted as the founda­
tion of the Knglish law upon the subject, and undoubtedly con­
clusively establishes liabilty where the defendant “unlawfully 
and unjustly persuaded, procured, and ent ced the wife" to leave 
her husband. That case is sometimes cited as though it were an 
authority which w ould support the propoeit on that a person w ho 
receives or harbours a wife, while she is living apart without her 
husband’s consent, commits an actionable wrong. That proposi­
tion is in no way mooted in the case. Liability is said to !>e based 
upon an unlawful act on the part of the defendant. “If the fact 
that is laid by which he lost it" (i.e., his wife’s consortium) “l e » 
lawful act, no action can be maintained. By injuria is meant a 
tortious act: it need not be wilful and malicious; for though it 
be accidental, if it be tortious, an action will lie" (p. 581). "Had 
the words ‘unlawfully and unjustly’ been omitted" (i.e., from the 
declaration), "this question might have been material, liecausc it 
is lawful in some instances for the wife to leave the husband" 
(p. 584).

The law applicable here is, as I have already said, in my view 
strictly analogous to the law as to procuring a breach of contract.
1 quote from Lord Macnaghten in Quinn v. Leathern, [1901JA.C. 
495, 510, who says that the decision in Lumley v. (lye (1853),
2 E. & B. 216, 118 K.H. 749, “was right, not on the ground of 
malicious intention . . . but on the ground that a violation 
of legal right committed knowingly is a cause of action, and that 
it is a violation of legal right to interfere with contractual relations 
recognised by law if there be no suEcient justification for the 
interference;" and from Lord Lindley, in the same case, p. 535: 
“The principle involved . . cannot be confined to induce­
ments to break contracts of service, nor indeed to induoen cuts 
to break any contracts. The principle which underlies the 
decision reaches all wrongful acts done intentionally to damage a 
particular individual and actually damaging him.”

From what is said in this case, it is plain that malice, in the
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sense of personal ill-will or evil motive, is not the foundation of the 
action, and in Read v. Friendly Society of Operative Stonemaeom, 
[1902] 2 K.B. 732, it is said by the Master of the Rolls that the 
converse of this is true, and no amount of good intention can 
justify the use of illegal means.

In Glamorgan Coal Co. v. South Wale» Miner»' Federation, 
[1903] 2 K.B. 545, South Walet Miner»' Federation v. Glamorgan 
Coal Co., |1905] A.C. 239, there is a discussion of the circumstances 
under which a third party is justified in going so far as to advise 
another to break a contract without incurring liability. That 
cirnin stances can amount to a justification is practically con­
ceded, but no limitation of the right is laid down. What is said 
by Stirling, L.J., in the Court of Appeal, [1903] 2 K.B. at p. 677, 
is in | ortant: “That interference with contractual relations known 
to tie law may in some cases be justified is not, in my opinion, 
open to doubt. For example, 1 think that a father who discovered 
that a child of his had entered into an engagement to marry a 
person of immoral character would not only lie justified in inter­
fering to prevent that contract from being carried into effect, but 
would greatly fail in his duty to his child if he did not."

The relationship between parent and child constitutes a lawful 
justification and excuse for advice and counsel honestly given by 
a parent looking to the child’s w elfare, but in each case there must 
be the most careful scrutiny to ace that this limit of lawfulness is 
not transcended, and greater care is necessary, where, as here, the 
parent lias disapproved of the marriage, and is, rightly or wrongly, 
antagonistic to the spouse.

In this case there is absolutely no evidence by which any 
finding of malice on the part of the parents could lie made. The 
course of action which, it may lie said, they advised and counselled, 
was one which commended itself to the daughter and to the 
son-in-law. Manifestly the taking of the daughter to her old 
bon c and placing her under the care of her mother relieved her 
from a great deal of domestic anxiety and was the liest thing to 
lie done to restore her to mental and physical health. Up to this 
point there could have been no wrongdoing, and there is no 
suggestion that from this tin e on there was any enticement of the 
daughter to abandon her husband. The cause of action, if any, 
must lie based upon the contention that the refusal to allow the

ONT.
the

Osbornf 
v.

Clark .

Middle*» I



868 Dominion Law Reports. 148 D.L.R.

ONT.

8.C.

Osborne
v.

Clark.

IMiddlma

husband to see his wife constituted a harbouring of the wife for 
which the defendants are liable.

In the old books of pleading, e.g., Bullen and Leake, 2nd i .t. 
(1863), p. 295, two counts are given, the first, based upon IIin- 
more v. Greenbank, for wrongfully enticing and procuring the wife 
to depart and remain absent, the second for harbouring. '1 Ins 
count does not purport to be based on any decided case, but reads 
that “G.B. was and is the wife of the plaintiff, and unlawfully 
and without the consent and against the will of the plainlilT 
departed from the house and society of the plaintiff; and the 
defendant, well knowing the premises, wrongfully and without the 
consent and against the will of the plaintiff received, harboured, 
and detained the said G., and refused to deliver her to the plain! iff, 
although requested by the plaintiff so to do; whereby,” Ac. 
Nothing that took place here could be so tortured as to be brought 
within this count.

But I am of opinion that under the law, as it now is, the 
suggested cause of action will not lie—at any rate unless it is 
shewn that the wife was detained against her own will.

In the case of The Queen v. Jackson, (1891] 1 Q.B. 671, it was 
determined that where a wife refuses to live with her husband, he 
is not entitled to keep her in confinement in order to enforce 
restitution of conjugal rights. It was there determined that the 
wife is her own mistress, and, notwithstanding marriage, can set 
up her will as to her own custody against her husband's will; 
that he is not entitled to assert his rights over her person without 
her consent, and, if she chooses to live apart from him, even with­
out cause, he cannot forcibly take possession of her body. From 
this it follows that where the wife chooses to live apart from her 
husband he cannot maintain an action against the person with 
whom she lives for wrongfully detaining her from him.

Here tiie husband voluntarily surrendered his wife, she fully 
concurring, to her parents. He never requested her return; but, 
upon being refused access to the parente’ house, left the w ife, 
without further complaint, in their custody. This is in no son-e 
a harbouring, even within the meaning of the old law. The word 
“harbouring” as used in the cases is used in the dyslogistic seme, 
as meaning “to conceal or . . . give secret or clandestine 
entertainment to noxious persons or offenders against the laws." 
See Murray’s English Diet., vol. 5, p. 83, “Harbour.”



48 D.L.R.] Dominion Law Report*. 666

When the lew recogniaee that a wife who chômes to live apart 
from her huahand may do so, she cannot lie regarded as a noxious 
person or offender against the law whom it is unlawful to succour.

The whole question of the right of a parent to interfere has 
lieen the subject of more discussion in American than in Lnglish 
cases. See, for example, Muller v. Knibbt (1607), 193 Maas. 556, 
copiously annotated in 9 L.R.A. (N.S.) 322; Tucker v. Tucker 
(1896), 32 L.R.A. 623; lintel v. Gerlach (1908), 18 L.R.A. (NS.) 
516.

For these reasons, it apiiears to me that this apiieal must be 
si owed and the action dismissed with costs.

Hhitton, J., agreed with Middleton, J.
Riddell, J., agreed in the result.

Appeal allowed.

SCOTT *. TORONTO R. Co. ONT.
Ontario Supreme Court, Apellate Ihrition. Marlaren, Mayer, Uodyint auii u (’ 

Feryunon, JJ.A. May 19, 1919.

Street railways (ft III H—31)—Unusual jolting or car—Duty ok
SERVANTS IN CHARUK NbOLIUENUE — INJURY — DaMAUES —
Evidence.

If there is unusual jolting or humping of a street ear it is the duty of 
the servants in charge of the ear to ascertain why the humping is going on.
Failure to do this is negligence for which the company is liable in ease of 
injury to a passenger, caused hy the sudden stopping of the ear, owing to 
the falling of a brake-shoe.

Where there is enough in the evidence to make it a fair qu«*tion for 
the jury whether the injury was the cause of the disease or merely aggra­
vated it, or whether the injury and the disease wen* in anyway connected, 
t here is sufficient evidence on which they may properly find a verdict 
for the injured person.

Appeal by defendants from the judgment of Mas ten, J. statement. 
Affirmed.

The following statement of the facts is taken from the judg­
ment of Hodgins, J.A.:—

Appeal by the defendants from the judgment at the trial 
before Masten, J., and a jury. The act on was for damages for 
negligence causing injury to the pla ntiff, a woman of 6ti years 
of age, a finisher of dresses and blouses.

The questions and answers were as follows:—
“Q. la. Was the plaintiff injured as a result of the accident 

complained of? A. Yes.
“Q. lb. Is the disease, i.e., arthritis, from which the plaintiff
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is now Buffering, attributable to the injuries sustained by reason 
of the accident? A. Yes.

“Q. 2. Were the defendants guilty of negligence which caused 
the injury complained of? A. Y es.

“Q. 3. If an, in what did such negligence consist? A. That of 
the car-crew in not ascertaining the cause of the jolting.

“Q. 4. Did anything happen before the accident which sug­
gested that the street car was unfit to run? A. Yes, from the 
unusual jolting before the accident.

“Q. 5. If you answer ‘Yea’ to the last question, state what it 
was that so happened. A. Answered in the fourth question.

"Q. 6. If you find the defendants liable, what damages do you 
asses ? A. We award the plaintiff $1,000."
) The trial J udge directed judgment to be entered for the plaint iff 
for $1,000 and costs; the defendants appealed.

D. L. McCarthy, K.C., for the appellants.
J. B. Clarke, K.C., for the respondent.
The judgment of the Court was read by
Hodginb, J.A. (after setting out the facts as above):—Mr. 

McCarthy argued that the answers to questions 3, 4, and 5 do 
not indicate any actionable negligence; that the res] ondent callid 
as her witness the appellants’master mechanic, w ho said that there 
was nothing to indicate to the appellants that the car was in any 
way defective and that no possible foresight could have avoided 
the accident. He also contended that the arthritis from which 
the respondent was suffering was not due to the injury, or that 
that point was left in doubt, and so the appellants could not I e 
liable under that head of damage.

In order to appreciate the answers to questions 3, 4, and 5. it 
is necessary to know the cause of the sudden stoppage which 
caused the respondent’s injury. She was sitting at the end of 
a seat where a small brass rod was placed a few inches aliove the 
seat-level, and against this she was thrown, the lowest part of 
her spine coming in contact with it. She was dazed by the blow, 
had to sit on the car-step after getting out, was helped to the 
next car, and finally got home She had to give up work after 
several days' trial.

That the stop was a sudden one is not denied, but it is s.iid 
that no warning of it could be had by jarring, because it was
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found to lie due to the fall of the hrake-shoe, the coming down 
of which on the track in front of the wheel resulted in an immediate 
cessation of the car's motion, throw ing every one about.

There is a hrake-shoe on every wheel. Kach pair is fastened 
to a brake -beam, which runs across between and in front o the 
wheels, about four inches above the pavement. McCrea, the 
master mechanic, thus explains the result of the fall of the brake- 
beam, from one end of which a plug, which held it up, had worked 
out:—

"Q. And the absence of that plug would allow the l>eam and 
shoe both to fall down? A. Yes, s r, at that end.

“Q. Now you say that plug was not there when it came in? 
What condition was the beam in? A. The beam was bent.

“Q. What was the beam made of? A. Steel.
“Q. A steel lieam? A. Yes.
“Q. And you say it was l>ent? A. Yes, air.
“Q. In what way? How was it bent? A. Well, it was sprung 

in itself ; that is, it was twisted.
“Q. Sprung and twisted? A. Yes
"Q. And what condition was the shoe in? A. Well, the shoe 

was all right The shoe and head w ere all right, but the beam had 
been twisted in its length. The lieam goes across between the 
two wheels going dow n, and coming in contact with the ground 
had thrown it back and twisted it, and had lient the lieam.

“Q. Had bent the l>eam? A. Yes.
“Q. W hat effect would that have upon the car? A. Coming 

in contact with the pavement would make the car—stop the car 
immediately. There would not be any bumps ahead of it at all, 
it would al happen at once; when the lieam came down the car 
would stop. . . .
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“Mr. Clarke (for the plaint ff). The end of that lieam would 
lie out on the rail? A. It would fall inwards.

“Q. Yes, but it has only a very short distance to fall, hasn't 
it? A. About 4i/2 inches.

“Q. That wouldn't bring it in if it held the shoe directly in 
front of the wheel? A. It wouldn’t ent rely.

“Q. No it would strike the track. A. Mostly always the 
pavement is higher than the track, so it strikes the pavement 
before it strikes the rail.
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"Q. Well, with that end down, would you say that was so? 
A. Yes.

"Q. With the far end bound up, and that downwards, that 
it would strike the pavement first? A. Yes, sir.

"Q. You think it would? A. Yes, sir.

“Q. If tliis I leant fell down, as no doubt the evidence shews 
it did, at one end, would that lie dangerous to drag the car along 
for the motomian to continue to pull it along after it fell down? 
A. Well, I don’t know if he could.

“Q. Yes, assuming that he could? A. Yes, assuming that he 
could, yes. it would be.

“Q. Assum ng that the motive power would drag it along’ 
A. I cannot assume that it would happen, under the circum­
stances.

“Q. Well, but answer this question. If the motive power was 
sufficient to drag the car along, with the one end of that beam 
down, would that be a dangerous thing to do? A. Yes, sir, if it 
were possible.”

On examination he maintained that with the plug out the 
beam would fall and would stop the car instantly.

On re-examination he was asked aliout the steel band that 
went around the ends, which he said did not come in contact w ith 
the pavement, and then the questions and answers go on thus -

“Q. No; but the brake-beams might, from what you say? 
A. The bottom of the brake-shoe might.

“Q. And they would lie running on that class of street for a 
month. Well, suppose now that one of these bands that are 
around this had broken ; w hat effect would that have? Wouldn’t 
it let it down part way? A. No, the other would still have held 
it up.

“Q. Yes, but there was some latitude; might it not drag a 
little? A. Yes, might.

“Q. Might let it down an inch or two? A. Yes, if one of I he 
hangers broke, the other would have to carry double weigh I, and 
double the work.

“Q. And that would allow it to hang down lower? A. Yes.
“Q. How much—three or four inches? A. No, it wouldn’t
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go down four inches, liecause then the shoe would be running on 
the pavement all the time; it would have to happen very sudden.

“Q. It would be rubbing on the rail all the time? A. Yes; 
in our case generally the pavement.

“Q. Well, they are supposed to lie al>ove the rail. A. Yes, 
but the rail is below.

"Q. It operates on the same part of the wheel as it runs on?
A. Yes.

“Q. And, if one of those got out of position and let it down, 
the point of it might lie catching in lietween the wheel and the 
rail? A. Yes, if the rail was above the pavement.

"Q. Now, if that licit there got out in a mysterious way that 
no other bolt has got out, might it not have been some break that 
you do not suggest here, that you cannot tell, practically, how one 
of these pins that— A. Yes, the pin broke, and this hanger 
socket twisted enough to let that down below the truck-frame— 
it might come out.

“Q. And it might hold on for a considerable time before it 
came out all the way? A. It might take some time."

At the close of his examination, the learned trial Judge asked 
him these questions:—

"llis Lordship: Would it be possible that this antecedent 
humping that has liecn descrilied by some of the witnesses would 
arise from some iiending, or from partially breaking the pin, and 
tlic shoe getting down, not all the way down solid? A. It would 
be jKissible, yes.

“Q. That would be a theory? A. Yes, yes, sir, it is a sound 
theory too.”

From this, the only evidence as to the cause of the violent 
stoppage of the car and the consequent jerk, it would appear that 
there was a possibility that if the brake-beam was let down at 
one end only, the other holding firm, there might and probably 
would be a period of time when there would lie bumping or jarring, 
depending somewhat upon the character of the pavement, i.e., 
whether it was level or the blocks had heaved up. There was, 
therefore, some evidence ujion w hich the jury might found their 
answer to Q. 4. If the possibility spoken of by Mr. McCrea 
existed, and he never puts it higher than that, the duty of the 
servants of the company was clear, i.e., to ascertain why the
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bumping was going on: St. Denis v. Eastern Ontario Live Si,si 
and Poultry Association (1916), 30 D.L.R. 647, 36 O.L.R. 040. 
There is, I admit, but slight evidence here to support tie possi­
bility, that given by the master n echanic, while his ex) ert know­
ledge is not shewn to be possessed by either the motor:> an or 
conductor. But want of sufficient information in the sub­
ordinate officers is not a reason for absolving the com pane, who 
are, in law, charged with responsil ility for conditions which n uy 
exist or happen. Assun ing, as the jury have, that there was con­
tinuous bun ping or jarring, inquiry should have been n ade at the 
time by those in charge, and 1 do not consider, as a sufficient 
excuse, the fact that bun p ing may be occasioned on the streets 
of Toronto by causes not in then selves involving danger The 
absence of an inquiry at all by the motorman and conductor 
prevents the company from relying on their want of infom alien. 
Both motorman and conductor say they did not notice anvil mg 
unusual. It may be that the things mentioned by the n aster 
mechanic, viz., skidding, bad rail-joints, uneven scoria blocks, 
are so frequently the cause of bumping or jarrng tl at tl.eir 
senses had been dulled to them, or they may have regarded them 
as matters of course. In either case they took it for granted that 
things were all right, and thus neglected the opportunity ali en led 
them of ascertaining the cause and preventing the accident. I 
think the jury were entitled to cone to this conclusion.

Arthritis as an elen ent in the dan ages depends upon the 
evidence of two doctors, Richards and Starr, both eminent in their 
profession. T he other physicians only throw side lights up on the 
case. If these two differed, there was evidence for the jury to 
weigh and decide upon.

Dr. Richards says that one blow such as the respondent got, 
might, if the whole of the sp ine was wrenched, produce the arthritis 
shewn on the skiagraphs, but cannot say positively that it was so 
caused. An injury at the promt of the spine, in itself atom he 
says, could scarcely be held responsible for the changes higher 
up in the spine (shewn on the plates), but he thinks it is possible 
to receive a very severe injury to the whole of the spine bv sitting 
down and coming in contact with the brass rail, as the respondent 
said she did, without any wrenching of the sptine. He also test Hies 
that the development of arthritis is a very common occurrence in
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consequence of receiving such an injury, in a person past middle 
life. '1 lie conditions evidenced by tlie plates, he considered, could 
be produced in nine months. He knew of one such case. Dr. 
Starr, contra, was of the opinion that, judging from what the 
plates disclosed and from his clinical examination, the arthritis 
was older than nine montlis, a matter of years, and was osteo­
arthritis, a late stage of infectious arthritis. He also deposed 
that. in his o| inion, one blow could not cause arthritis, but might 
aggravate it if the patient had it previously. On examination 
he rather hesitates to pledge himself to a ]K>sitive opinion—thus:— 

“(j. Do you tell the jury that it was more advanced than 
could take place in nine months; that her case was further ad­
vanced ; and that the arthritis had arrived at a condition that 
could not have originated so recently as the date of the accident? 
A. Oh! no, I wouldn't like to say that.

“(j. No, 1 thought you could hardly say that.
“(j. So it might have arisen, from all you can say, it might 

have con n enced, after the date of the accident? A. It might 
have, but not likely.

“(j. But not likely, you say? A. No.
“(j. And that is as far as you can say about the duration of 

this wonan's case; therefore your evidence which you give to 
the jury is that the arthritis may or may not have ar sen after 
this injury to her; that is a fair deduction from what you have 
said.’ A. No, it isn’t a fair deduction.

“(j. Well, what is? A. You arc asking a hypothetical ques­
tion. if it is possible that the changes in the X-ray plate could 
have taken place within a series of months. 1 say in my experi­
ence it is not likely, but 1 would not like to say that it cannot 
hap; on, I ecause 1 have seen things that look almost impossible 
hap] en, but it is not likely.

"(j. I did not ask you if it was not likely. I w ill put you back 
where you put yourself. You cannot say positively that it did 
not con n ence subsequent to the action? A. No, that is right.”

I he history of the case, as disclosed by the professional evi­
dence, may be mentioned.

I)r. ( oatsworth, sent by the appellants, examined the respond­
ent on the 20th September, 1017, about a week after the accident. 
He found her complaining of tenderness at the lower end of the
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■pine, which he took to mean the coccyx. She «aid she suffered 
pain then; and, at a later visit on the 25th September, he under­
stood it occurred when she walked. He says the blow did not 
hurt her “except in her mind.” On the 25th February, 11 < 18, 
Dr. A. J. Johnson, consulting physician of the appellants, examined 
the respondent. She then complained of a tender spot on I he 
lower tubicle of the sacrum, just above the coccyx, but not in the 
coccyx. This resulted in pain in walking and sweeping. He did 
not examine the rest of the spine.

In June, 1918, Dr. Richards examined her and took X-ray 
photographs of the spine. He noticed tenderness at certain joints 
of the spine. Dr. Roliertson, sent by the appellants, exan ined 
the respondent, but does not state when he did so. He says 
that an injury may be the primary cause of arthritis and that a 
bad wrench of the knees would produce osteo-arthritis in four or 
five months, but cannot say what the effect of the particular Mow 
suffered by the respondent would be. He thinks the skiagraphs 
indicate a condition which would not be produced in the time 
which elapsed lietween the blow and the time he saw the X-ray 
plates, and that the arthritis preceded the injury. Dr. Starr 
examined the respondent in August, 1918, and found her suffering 
from an indefinite series of pains up and down the spine. The 
coccyx was not painful. All this testimony points to a progressive 
condition—the pain creeping upwards and persisting.

Dr. Richards admits that the respondent had oeteo-arll ritis. 
But he and Dr. Starr differ both as to the ability of one such 
blow to cause the condition described and also as to the length 
of t me necessary to produce those conditions.

There is quite enough in the evidence I have quoted to make it 
a fair question for the jury whether the injury w as the cause i f the 
arthritis, or whether it merely aggravated the disease, and indeed 
whether the blow and the disease were in any way connected

It was argued that there was no such connection, and that the 
medical evidence raised no doubt at all. I am unable to agree in 
this. The jury have found in favour of the respondent; and then 
was, in my opinion, evidence on which they could proper lx so 
find.

Upon the whole case I think the appeal fails and should be 
dismissed. Appeal dismissed with costs.
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REX v. KNIGHT.
Alberta Supreme Court, Waleh, J. October 18, 1919.

Criminal law (§ II A—31)—Preliminary inquiry—Defective deposi­
tions—-Stenographer's oath.

In cases to which s. 683 of the Criminal Code apply the fact that the 
evidence is taken in shorthand bv a stenographer who is not a duly sworn 
Court stenographer and who did not before acting make oath that he 
would truly and faithfully re|xirt the evidence, is fatal to the conviction.

[I)u rk* v. Alhrwiitt (1918). 39 D.L.R. 50U; Hex v. L’Hereux. 14 C.C.C. 
10); Hex v. Johnson, 19 C.C.C. 203; Hex v. Limerick, 27 C.C.C. 309,
applied.]

In a summary trial under s. 774 of the Code for an indictable offence 
under s. 228, it is not necessary that the stenographer who takes the 
evidence in shorthand should lie sworn before acting.

[Ilex v. Emery (1917), 33 D.L.R. 556, applied.]

Motion to quash two convictions of the defendant, one under 
the Liquor Act and the other under the Code.

J. K. Paul, for the motion; James Short, K.C., for Attorney- 
General.

Walsh, J.:—The evidence was taken in shorthand by one, who, 
it is said, was not a duly sworn official court stenographer, and 
who did not before acting take oath that he would truly and 
faithfully report the evidence. No answer has lieen made to 
the affidavit filed by the applicant in support of these allegations 
and it, when unanswered, is, I think, sufficient proof of their truth.

1 agree with the opinion given effect to by Craig, J., of the 
Yukon Court in Hex v. L'Henux, 14 C.C.C. 100, and by Prender- 
gast, J., of the Manitoba Court, in Rex v. Johnson, 19 C.C.C. 203, 
and by the Appeal Division of the Supreme Court of New Bruns­
wick in Hex v. Limerick, 27 C.C.C. 309. that in a case to which 
s. (i83 of the Code applies the fact that tire evidence is taken 
in shorthand by a stenographer who is not a duly sworn court 
stenographer and who did not More acting make oath that he 
would truly and faithfully report the evidence is fatal to the 
conviction. As is said in those cases there is then no evidence 
which can be looked at to support the conviction which, therefore, 
cannot stand. I was not referred to nor have I l>een able to 
find any decision of our own Court on this point. The nearest 
approach to it that I have come across is in the judgment of the 
Appellate Division in Dierks v. Alternait (1918), 39 D.L.R. 509.

The objection there was that the evidence which was in long- 
hand was not taken down at the time but was prepared afterwards. 
Stuart, J., in delivering the judgment of the Court, says, at p. 515:
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"It is therefore apparent that the provisions of the Code appliral ,1,. 
to the matter were not otieerved. Tliis is enough to justify 
quashing the so-called order or decision." That statement 
should apply with equal force to such a departure from the 
provisions of the Code as is here complained of.

Though s. 683 apjtears in I art XIV. of the Code which desk 
with proceedings u]>on a preliminary enquiry it is by virtue of 
ss. 711 and 721 made applicable to a summary conviction. 
1 think, therefore, that the conviction under the Liquor Act whit* 
is a summary conviction must he quashed.

The other conviction however is under s. 228 for keeping 
a common bawdy house which is an indictable offence. The trial 
of tliis charge was a summary one under s. 774 which is in 
Part XVI. of the Code. Vnder s. 798 neither the provisions of 
either Part XIV. or Part XV. shall apply to any of the proceeding» 
under this part except as specially provided for in ss. 796 and 
797 neither of which has any thing to do with the question I am 
now considering. S. 683 is therefore expressly excluded from 
proceedings under Part XVI. and there is nothing in that part 
which corresi'onds in the slightest degree to it or which makes 
it necessary that a stenographer who takes in shorthand the 
evidence on a summary trial should lie sworn before acting. I 
think for this reason that 1 cannot give effect to this objection 
on the motion to quash the conviction for keeping a common 
bawdy house. It is only liecause of the imperative requirement 
of that section, that in cases to wliich it applies the stenographer 
must lie sworn I eforeacting, that convictions based upon evidence 
taken in disregard of it have lieen quashed. In a case to which 
that section does not apply and for wliich no corresponding 
provision has leen made I think the objection is not tenable. 
Stuart, J., in Rex v. Em ry (1917), 33 D.L.R. at p. 56S after 
pointing out the fact to which I have just adverted that i. 
683 is not incor]-orated in Part XVI. and that there is no specific 
direction in that part as to the taking of dej-ositions savs that he 
thinks the situation is the same in effect. 1 do not understand him 
by this to n ean that the provisions of s. 683 must Ire applied to 
a summary trial of an indictable offence but simply as the context 
shews that in such a case there must Ire depositions just as there 
must be on a preliminary enquiry or on a summary conviction
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1 am unable, therefore, to give effect to this objection as against 
this conviction.

Failing this objection I am asked to quash this conviction 
because there is no evidence upon which the magistrate could 
properly convict this defendant of this offence. I have carefully 
read these depositions and 1 think that there is to l>e found in 
them sufficient to justify the magistrate in drawing the inference 
that the house kept by the defendant was a common bawdy 
house under the judgment of the Appellate Division in Rex v. 
Davidson (1917), 35 D.L.R. 82.

The motion to quash this conviction must, therefore, be 
dismissed. There will lie no costs of cither motion to either party.

Motion dismissed.

CANADA CYCLE A MOTOR Co. Ltd. v. MEHR.

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Britton* 
Riddell, Latchford and Middleton, JJ. May SO, 1919.

Contracts (§ II D—175)—Agreement "to take accumulations op 
scrap"—Implied agreement to sell—Breach—Damages.

A contract in writing whereby the defendants agree "to take the 
accumulations of scrap” from the plaintiffs for one year at certain specified 
prices, held to imply an agreement on the part of the plaintiffs t.o sell to 
the defendants the accumulations of scrap for a period of one year, and 
damages were recoverable for breach of this agreement.

[Churchward v. The Queen (1865), L.R. 1 Q.B. 173, followed; The Queen 
v. Demers, [1900] A.C. 103, distinguished.)

Appeal by the plaintiffs from the trial judgment. Affirmed. 
On the 12th April, 1917, the defendants agreed “to take the 

accumulations of scrap” from the plaintiffs, for one year from that 
date, at certain stated prices.

The agreement was in a peculiar form. It was headed “Con­
tract,” and read, “J. Mehr & Son hereby agree to take,” etc., 
but was signed by the plaintiffs. The defendants, regarding it 
as a proposal by the plaintiffs, wrote “Accepted” under it, and 
signed it “J. Mehr & Son.”

Under this agreement, the plaintiffs delivered to the defend­
ants 10 car-loads of scrap. The last delivery was on the 27th 
August, 1917. On the 25th September, 1917, the plaintiffs noti­
fied the defendants that no more accumulations of scrap would 
be supplied.

41—48 D.L.R.
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The plaintiffs brought this action for $1,870.51, the balance 
due on the scrap delivered. The defendants counterclaimed for 
damages for breach of the agreement.

On the 2nd October, 1018, judgment was entered for the 
plaintiffs for the amount of their claim, and execution thereon »ai 
stayed until after the trial of the counterclaim.

The counterclaim was tried by Clute, J., on the 27th Febru­
ary, 1910. It w as then adjudged that the defendants were entitled 
to damages, and a reference was directed to ascertain the amount, 
further directions and costs being reserved.

The plaintiffs’ appeal was from this judgment.
Shirley Denison, K.C., for the appellants.
G. S. Hodgson, for the defendants, respondents.
Latch ford, J.:—On the 12th April, 1917, the plaintiffs sent to 

the defendants the following document:—
“Contract. April 12th, 1917.

“Between Canada Cycle and Motor Co. Limited and .1. Mohr 
& Son, Toronto, Ontario.

“J. Mehr & Son hereby agree to take the accumulations of 
scrap from the Canada Cycle and Motor Company Limited for a 
period of one year from this date, that is, until April 12th, l'J18, 
the prices to be as follows:—

“No. 1 heavy meltings steel at $16 per g.t.
“Light steel at $7.50 per g.t.
“ Bicycle turnings at $7.75 per g.t.
“ F.O.B. Canada Cycle yards at Weston.
"Loading to lie by J. Mehr & Son.

“Canada Cycle & Motor Co. Limited
“ R. A. Bell, purchasing agent.”

While in form—apart from the signature—a proposal by the 
defendants to the plaintiffs, this document is in fact a proposal 
by the plaintiffs to the defendants, and was so regarded In both 
the parties.

The defendants wrote “Accepted" under the proposal and 
signed it “J. Mehr & Son.”

Under the contract so formed, the plaintiffs delivered to the 
defendants 10 car-loads of scrap of the descriptions stated, the 
last delivery being on the 27th August.
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On the 25th September, the plaintiffs notified the defendants 
that no more accumulations of scrap would be supplied.

In the meantime, two employees of the Russell Motor Com­
pany, the parent company of the plaintiffs, were convicted of 
having accepted bribes from the defendants. The two members 
of the defendants’ firm were also prosecuted for having bribed the 
convicted employees, but were acquitted.

Mr. Denison did not, at the trial or u|xm this appeal, contend 
that the plaintiffs can base their refusal to make further delivery 
on whatever took place between the defendants and the employees 
of the Russell Motor Company. His contention was and is that 
the plaintiffs were not l>ound by the contract to do more than sell 
to the defendants, at the prices stated, such scrap as, during the 
period of one year from the 12th April, 1917, the plaintiffs chose 
to deliver to them.

When the plaintiffs brought this action for 81,870.51, the 
balance due on the scrap delivered prior to the 27th August, the 
defendants counterclaimed for damages for breach of the agree­
ment. Judgment was entered in the plaintiffs' favour, on the 
2nd October, 1918, for the amount of the claim, and execution 
stayed until the trial of the counterclaim.

The trial was had on the 27th February, 1919, when it was 
adjudged that the defendants were entitled to damages for breach 
of the contract, and a reference was directed to ascertain the 
amount, further directions and costs lieing reserved.

From this judgment the plaintiffs now appeal. They contend 
that they were not bound to deliver all or any of their accumula­
tions of scrap to the defendants, but only such as they thought 
proper. “The defendants," they say, “were obliged to purchase 
all the scrap of the specified descriptions which were delivered to 
them, but we had not bound ourselves to deliver any scrap to 
them.”

This contention failed before the learned trial Judge, and fails, 
in my opinion, on this appeal.

The agreement created by the defendants’ acceptance of the 
plaintiffs’ proposal is what the plaintiffs called it—a “contract.” 
On the part of the defendants it was a contract to purchase from 
the plaintiffs the plaintiffs' accumulations of specified scrap pro­
duced in their works at Weston during a period of one year.
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The case appears to me clearly to fall witliin the class referred 
to by Cockbum, C.J., in Churchward v. TheQueen, (1865). 1 H.j 
Q.B. 173, at p. 195: “Although a contract may appear on the fact 
of it to bind and lie obligatory only upon one party, yet there are 
occasions on which you must imply—although the contract mat 
Ire silent—corresponding and correlative obligations on the part 
of the other party in whose favour alone the contract may appear 
to be drawn up. Where the act done by the party binding him- 
self can only l)e done upon something of a corresponding character 
being done by the opposite party, you would there imply a corres­
ponding obligation to do the things necessary for the completion 
of the contract. . . . If A covenants or engages by contract 
to buy an estate of B, at a given price, although that contract 
may Ire silent as to any obligation on the part of B to sell, yet as 
A cannot buy without B selling, the law will imply a correspond­
ing obligation on the part of B to sell: Pordage v. Cole (1007), 1 
Wm. Saund. 3191 (85 E.R. 449).

Care must of course be taken, as is pointed out in Church­
ward v. The Queen, supra, and Hill v. Ingersoll and Pori llurmll 
Gravel lioad Co. 1900,32 O.R. 194, that a term Ire not implied which 
is contrary to what, as may Ire gathered from the whole terms and 
tenor of tire contract, was the intention of the parties. In the 
present contract, the intention that the plaintiffs shall sell is, t« 
my mind, as clearly implied as the intention that the défendante 
shall buy is clearly expressed.

The case of The Queen v. Demers, [1900| A.C. 103, is relirai on 
by the plaintiffs. In that case an order in council was passed on 
the 27th January, 1897, authorising the execution by the Secretary 
and Registrar of the Province of Quelrec of a contract with I >omen 
for the printing and binding during a period of 8 years from the 
1st January, 1897, of certain official publications, at stipulated 
prices. On the 27th February, the legislative Assembly rue 
dissolved, and in the elections which took place on tire litli May 
tire Government was defeated. In the meantime, on the 18th 
March, the contract was executed; but, in the confusion of the 
electoral campaign, an order in council, contemplated by the 
prior order as requisite to confirm the contract, was not passed 
before the Government resigned. The new Administration, which 
took office on the 28th May, passed an order in council cam elling
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the contract, after the 30th June—the close of the Province’s 
fiscal year. Notice of cancellation was given to Demers. The 
work done by him up to the 30th June was paid for at the prices 
stated in the contract. Demers protested, insisting that the 
(lo-eminent was bound to give him its printing and binding for 
the unexpired portion of the 8 years. The Government had more 
consideration for other journalists than for the editor of L’Evene- 
ment, and made a new agreement with Ernest Pacaud. Demers 
then instituted proceedings by jietition of right claiming damages 
for breach of contract. He was successful to a varying but, to 
him, satisfactory extent in the Superior Court and in the Court 
of Queen's Hench. In 1 >oth Courts constitutional questions of 
interest were raised. The validity of the contract was impugned 
on the ground that it had not liecn confirmed as contemplated 
hy the order in council of the 27th January. In the Privy Council 
their Lordships did not deal with any such matters, but proceeded 
on the assumption that the contract was valid.

Lord Macnaghten, who delivered the jugdment of the Judicial 
Committee, lays down no principle of law applicable to the present 
or any other case, and he refers to no authority of general applica­
tion. Ilis observations apply only to the particular contract that 
was in question. All he finds in it is an undertaking on the part 
of Demers to do certain work at specified rates. For work so 
done the Government was bound to pay according to the agreed 
tariffs. Hut there was nothing in the contract binding the Govern­
ment to give to Demers all or any of the printing work referred to 
in the contract, or preventing it from giving the whole or any 
part of the work they saw fit to other printers. Their Lordships 
therefore decided that Demers had not shewn any breach on the 
part of the Government, and allowed the apjienl. It was mani­
festly considered that, like Churchward, Demers had founded his 
case upon the assumption of a covenant to lie implied from the 
tenus of the contract—a covenant which, according to sound and 
reasonable rules of construction, could not lie implied.

One of such rules is that the considerations which determine 
the construction of an agreement with a great department of the 
public service, or of a formal contract containing stipulations on 
lioth sides in which each party projioses to state in plain language 
what obligations he means to undertake, differ materially from
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those which are applicable to ordinary contracts for work or 
labour (Mellor, J., in the Churchward case, L.R. 1 Q.B. at p. 204. 
and Lush, J., at p. 211), or, it may be added, to informal free­

men ts such as that made between the Mehrs and the plaint ills.
I think the appeal should lie dismissed—and with costs.
Britton, Riddell, and Middleton, JJ., agreed with 1. run- 

ford, J.
Meredith, CJ.C.P. :—The only question involved in thie 

appeal is, whether the judgment in the defendants' favour upon 
their counterclaim in the action ought to stand. That counter­
claim is one for damages for breach of an alleged contract on the 
part of the plaintiffs to sell to the defendants all “the accumula­
tions of scrap ” from the plaintiffs’ works for a period of one year 
at prices agreed upon.

Both claim and counterclaim were based upon a short and 
plain contract in writing in these words (setting out the contract 
as above).

No other agreement is alleged on either side, and there is no 
suggestion that this agreement should or could be reformed in 
any way; or that it does not set out accurately the whole 
transaction between the parties. The writing was drawn by the 
plaintiffs, and was submitted to, and in due course approved ol. 
by the defendants, and thereupon made final and binding by the 
defendants’ signature.

Obviously there is no contract in the writing such as the 
defendants allege; and, if the words which the parties used are 
given their plain meaning, the counterclaim should have been 
dismissed. All are agreed in that.

The single ground upon which the counterclaim is supported 
is: that, as the defendants were bound to buy, it must lie assumed 
that the plaintiffs were equally bound to sell; and so the plain­
tiffs must be held liable upon the counterclaim upon that which L« 
commonly called an implied contract. It is said that a buyer cannot 
buy unless a seller sells, which of course is true, necessarily so: 
but it is equally true, although of much less common occurrence, 
that a buyer may agree to buy without a seller being bound to 
sell, or a seller agree to sell without a buyer lieing bound to buy. 
We must not let our minds be carried away or prejudiced I > want 
of experience in such things or by experience altogether nf one 
character only.
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It is, it need hardly be said, a strong assumption of power for 
any Court to add to or take from a contract deliberately entered 
into and put in writing in plain words by persons having infinitely 
better knowledge of the things dealt with in the contract and 
persons quite as capable as any of us of putting their agreement l.m 
in plain words; it should lie only necessity that justifies such a vtemi 
thing, though doubtless with many there is sometimes if not u~—^
always an overpowering notion that they could and should make cj.or' 
it a lietter contract or will or other writing, though entirely ignorant 
of, it may be, the causes of making it just as it is. It is far safer 
and far better to give effect to it as it is than in any manner to 
endeavour to give effect to it as it may seem to us it should lie.

The case of Churchward—Churchward v. The Queen, L.R.
1 Q.B. 173—is the leading case, in modem times, upon the subject, 
and one in which the subject is very fully dealt with, and one 
which seems to be mainly relied upon in support of the counter­
claim. 1 shall therefore lie content to take the views expressed 
by the several Judges who considered that case, as laying down 
the principle applicable to this case. The Lord Chief Justice in 
that case expressed the principle in these words (p. 194) :—

“But then, on the part of the suppliant, it is alleged that, 
although there may be no such covenant or undertaking expressed, 
it must necessarily tie implied from the tenus and tenor of the 
contract itself ; and it appears to me that that is the question, and 
the only question, wliich we are called upon to determine."

And afterwards (p. 195) he remarked upon the great care that 
should lie taken liefore making a contract speak where the parties 
hail left it silent.

The rule as stated by Mellor, J. (p. 202), was, that "all that 
must necessarily be implied" from the scheme of the instmment 
and the expressions used in it might lie taken into consideration in 
ascertaining the meaning and intention of the parties; and as to 
the rase under consideration he put the test thus (p. 204) :—

" Vnless we can see our way to the conclusion that there must 
necessarily be implied ... a contract that they will send 
these mails for a period of eleven years, the argument for the 
suppliant fails.”

And Lush, J., dealt with the subject in these words (p. 211):—
“In dealing with fomial contracts containing stipulations on
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both sides, jn which each party professes to express in plain 
language what obligations he means to undertake, I think the 
Court ought to lie extremely cautious liefore they arrive at a r,in­
clusion that the parties intended more than they expressed In 
order to raise what is called an 'implied' covenant, 1 apprehend 
the intention must lie manifest to the judicial mind, and there 
must lie also some language, some words or other, capal de of 
expressing that intention—not that any formal technical phrase­
ology is required, but you must find words in the instrument 
capable of sustaining the meaning which you seek to imply from 
them.”

That case therefore makes these things essential : “great rare" 
or “extreme caution,” "necessity,” and "manifest intention;" 
and I cannot but think that no judgment in the defendants' favour 
can lie given without disregard of all these. But for contrary 
opinions I should have lieen inclined to say thatu judgment in the 
defendants' favour could have no firmer foundation than that of 
a “guess," and that if we really knew all that the parties to this 
action knew about each other and about the subject-matter of 
their contract we might deem it not a very good one.

In the first place, it is a mistake to treat the transact inn in 
question as one of bargain and sale of an existing article and then 
to apply the law applicable to such a case: a very misleading mis­
take, perhaps easily fallen into. The contract was, as the parties 
plainly and accurately put it, “to take the accumulations of 
scrap” from the plaintiffs’ premises; a tiling that was necessary 
in order that they might carry on their business conveniently, 
whether the scrap was worthless or valuable; it is a common need 
in very many businesses, the most generally observed I cing 
perhaps the businesses of livery stable kcejiers. In some instances, 
and at some times, it may occasion outlay only, in others it may 
bring income; but one tiling is always needed in making con­
tracts for the removal of accumulations, and that is, that the con­
tractor should be an honest man, and another that the owner iif the 
property should have power to discharge him: having the right of 
entry upon the property and alxrnt the premises, great cpior- 
tunity for dishonest gain is in the contractor’s way; hence the 
need for control of the situation by the owner. It is easy to say, 
“But you can discharge a dishonest man, you are not I round to
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keep him on;’’ that, however, has more of the judicial than the <>NT
practical in it; you cannot always catch a dishonest man; and 8.
it is sometimes costly to charge one with theft, however guilty he Canada
mav lie, if his guilt cannot l>e proved in a court of law. The plain- and

, , . . ..... Motor Co.
tills are a large manufacturing concern; shrewd and capable Ltd.
officers conduct their affairs; the defendants are buyers of “junk;’’ 
and events happening suliscqucnt to the making of the contract 
prove that, if the plaintiffs made the contract which it is said the n o r 
Court should by implication fasten upon them, those shrewd, 
capable men were inexcusably neglectful of their duties to their 
employers: what excuse could they give if really they made a 
contract, with those, now proved to lie. dishonest men, which gives 
a right of entry upon the plaintiffs’ pro|ierty with the right to 
com|)cl the plaintiffs to allow them to take away all the scrap 
from their works. My implication is, that these officers were 
right, and that if we impose upon the plaintiffs a contract binding 
for a year the wrong is done by us. There was no neglect, no 
madness, in the manner in which the contract w as draw n ; it was 
drawn as it is so that, without charge of dishonesty, without 
giving reason of any character for so doing, the dealings between 
the parties might be brought to an end by the plaintiffs at any 
time. And there was no reason why the defendants should not 
accept such a contract; they knew the character of the great con­
cern they were dealing with; knew that as long as they fulfilled 
their part of the contract satisfactorily and honestly there was no 
danger of any discontinuance of the arrangement; they were mere 
traders in junk, not manufacturers, nor had they any interest in 
the scrap except the profit they might make on a resale of it; they 
went to no exjiense and lost no time in preparation for carrying 
out the contract; the discontinuance of the trading merely ended 
their profit or loss on the “scrap,” and relieved them from the 
work of removing it; and it was worth a great deal to them to 
secure such a customer which with honest dealing on their part 
was almost sure to bring to them long-continued profitable busi­
ness. On the other hand, it was but common prudence on the 
part of the plaintiffs to have some one bound to take away the 
accumulations; that it should not lie open to the defendants to 
leave those obstructions upon the plaintiffs’ property whenever it 
might suit their convenience to discontinue removing them.
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ONT. The fact that the writing has the word “Contract” at its head
8. C. does not at all help the defendants; it is a contract, but a contract
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to which they want a further contract added by implication lor 
their lienefit.

Nor does the case of Dr. Pordage—Pordage v. Cole, 1 Wm 
Saund. 319 i—upon which the defendants rely, help them ; it is. on

Meredith,
CJ.C.P.

the contrary, distinctly against them. The writing there in qucslmn 
sets out that Pordage and Cole had agreed that Cole should hi ve 
the doctor 8775 for all the doctor’s lands and some goods, all 
particularly descrilied in the writing, which purported to have 
been sealed by lioth of them. The Court held that each party 
had a mutual remedy against the other, for the word “agreed" was 
the word of each, but that it might lie otherwise if it had been the 
word of the defendant only. In this case it is the word of the 
defendants only—“J. Mehr & Son hereby agree;” but really how 
could that case, on any ruling, govern one so different from it 
as this is?

Upon the parties’ own-chosen words, upon the law, upon the 
cases, and upon that which seems to me to be the common sense 
of the matter, I am in favour of allowing the appeal and dire, ting 
that the counterclaim be dismissed.

Appeal dismissed (Meredith, C.J.C.P., dissenting).

ONT. Re MONARCH BANK OF CANADA.

8. C. MURPHY’S CASE.
Ontario Su/irnui Court, A p peltate Division, Meredith, C.J.C.P., Hi 

Riddell, Latchford and Middleton, JJ. April SO, 1919.
Companies (| V B—1K0)—Banks — Shares — Subscription — I’icmis- 

sory note—Demand for payment—Notice ok allot mi \t- 
Auent soliciting—Condition subsequent.

Assuming tlmt allotment him! notice of allotment arc neccssan in lu ml 
a bargain to take shares of stock in a bank, for which a proinissm \ note 
payable on demand has been given, the allotment having Immmi m 1'. « 
written demand for payment of the note is sufficient notice.

If the agreement to take shares was made upon the condition 11 ■ the 
subscriber should lie »p|M>inted to some local office in management i the 
bank and that his account should In* taken over by the bank, such under­
taking being that of the person who solicited and made the agn > "ent 
for the bank the condition was a condition subsequent and was no .i. fonce 
to a claim for payment for the shares.

Statement. Appeal by liquidator from an order of Ferguson, J.A., rev. -mg 
an order of an official referee in a reference for the winding-up 
of the bank, that the name of the respondent should lie placed 
on the list of contributories. Reversed.

The order appealed from is as follows:—The appellant igned 
an application for shares, agreeing to pay therefor in instalments.
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in the manner and at the times set out in the written application.
At the same time he and the agent of the bank who solicited his 8. V 
application entered into an oral agreement whereby the appellant n,: 
gave the agent Barry a demand note for the total amount of his Mona*» 
subscription, and Barry agreed to have the note accepted by the Canada 

bunk as payment for the shares, and to have the appellant ap­
pointed a director of the bank, and that the bank would take over 
his trailing account and furnish liim and his firm with large credits.
The bank did not sue upon the note but upon the original sub­
scription. In the books of the bank the shares were allotted on 
the terms of the original suliscription. It is not asserted that the 
appellant was sent or received any notice of such allotment. It 
is, however, urged that, because he was notified by letter that his 
ante was overdue, he had constructive notice of allotment under 
his signed application.

I cannot agree with this argument. It might lie inferred from 
that letter that the bunk had agreed to accept the subscription 
on the terms of the apiielluut’s oral offer made to Burry, but the 
liipiidator does not contend that tliis w as done, and the books of 
the bank do not shew it to have been considered.

1 am of the opinion that the liquidator has failed to shew an 
acceptance by the bank of the written subscription, by proving 
both allotment and notice of allotment pursuant to that sub­
scription, and for that reason has failed to make out his claim, 
and that the appeal should lie allowed with costs.

IV. K. Fraser, for the ap|iellant.
IV. J. McW'hitiney, K.V. for Murphy, the respondent.
Meredith, C.J.C.P.—The bank, following an ordinary method Merediu,. 

in like cases, sought purchasers, of its stock, through persons 
emiKiwcred by it to solicit purchasers; and one of such |iersons, 
having solicited the respondent, made the contract in question 
in this matter, for the bank, with him. In that transaction, the 
rescindent, over his own signature, and asserting in the writing 
that it was over his own seal also, agreed with the bank to take 
the shares in question, and made, by way of his promissory 
note, payment for the shares in accordance with the agreement; 
and the agreement and note were then sent to the bank by 
the person who made the sale: the stock was allotted at once; 
and suleequently payment of the note was demanded, in writing, 
by the bank from the respondent.
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Vnder these circumstances, tlie Referee put the respomiem '» 
name upon the list of contributories, in respect of these shares, 
in the winding-up of the trank under the Winding-up Act; but, 
upon the respondent’s appeal to a single Judge, the name of the 
respondent was removed front the list, on the ground that notice 
of allotment of the shares had never been given to him.

It is said that in England agreements to take shares in a 
company alrout to be or Ireing formed, are usually made by wav 
of an application for shares, an allotment of the shares, and 
notice of such allotment; but I am not sure that that method 
can Ire said to Ire the common one in this Province; if it could lie, 
it would be needful to add that there are many exceptions.

Assuming, however, that allotment and notice were needed to 
bind the bargain, allotment was admittedly duly made, and there 
was, as I cannot but find, notice. The notice required can le 
only such as is needed to bring, or as brings, knowledge of the 
fact to the applicant : that is its purpose—the only reason for 
requiring it ; and notice of that character was given to the res|tcmd- 
ent in the written demand w hich was made upon him in respect of 
the payment of his note; that is made very plain by him in his 
testimony in this matter; it is there admitted, more than nine; 
that he knew that he had the stock ; and he made no such pretence 
as is here made for him, that he was a mere unanswered applic ant 
for it, without know ledge of its allotment.

The facts do not support the ruling ap|tealed against : the 
ruling therefore falls.

But, in my opinion, upon another ground this ap|teal should 
be allowed.

Whether the method Irefore mentioned be or Ire not the one 
usually followed in this Province, it was not followed in this 
instance. The substance of the transaction was an agreemcin to 
give and to take tire shares in question ; and it was so understood 
and acted upon by every one concerned in it. Acceptance of 
the price, or part of the price, should, alone, bind the seller. Mere 
applications for shares are not made by deed, or that which is 
intended for a deed, nor are first payments of the purchase-)Tice 
so made. Applications may be so made and deposits may he 
made without bank or company ireing bound; but there should 
be something making that evident in a case of deed and payment.
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All that waa done on each side shews that this transaction was 
not one of that character, nor at all thought to be by any one 
concerned in the making of it.

On this ground 1 am in favour of restoring the respondent’s 
name to the list, if his third ground, yet to lie dealt with, fails.

The third ground, upon wliich it is sought to support the 
ruling ap|>ealed against, is: that the agreement to take the shares 
was made upon the condition that the resjiondent should be 
apjiointed to some local office in management of the bank and 
that his account should lie taken over by the bank : but, assuming 
such a condition to liavc lieen proved, and assuming that the under­
taking, if any, was not, as in Simon’s Case*—as the writing taken 
by Simon proved it to be—that of the bank, but was that of the 
person who solicited and made, for the bank, the agreement, the 
condition was plainly, indeed necessarily, a condition subsequent, 
and so no defence to a claim for payment for the shares; and, if 
made the subject of a claim for damages, might fail liccause the 
failure of the resirondent to make payment for his shares in part 
prevented a fulfilment of any such conditions. Purchasers did 
not pay for their shares, and the bank went to the wall.

The appellant might have lieen proceeded against on his note 
instead of upon the considérai ion for it, but in that case his position 
should have been worse rather than better. It is a creditor’s right 
to proceed either way, or both.

We all agree that the appeal should be allowed and that the 
res; londent's name should be restored to the list.

llioDELL, J.:—This is an apjieal from the order of Mr. Justice 
Ferguson of the 24th June, 1918, whereby the re)>ort of Mr. 
McAndrew, Official lleferec, was reversed, by which report the 
Official Heferee, on the 20th February, 1917, found the respondent, 
Murphy, liable in a winding-up proceeding for the sum of $3,750 
and interest.

The facts of the case are not very complicated; those material 
are as follows:—

The Monarch Bank of Canada was incor]>orated by the 
Dominion Act (1905) 4 & 5 Edw. VII. ch. 125, assented to on 
the 20th July, 1905. After a numlier of meetings of what are

•fle Monarch Bank of Canada, Simon’s Cots (1918-19), 14 O.W.N. 295, 16 
OWN. 171.
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Meredith
CJ.C.K

Riddell, J
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called the “incorporators” of the hank, the directors mentioned 
in the charter had meetings from time to time.

Apparently one J. F. Harry was appointed agent for the 
purpose of soliciting subscriptions, although there is nothing in 
the minutes of the provisional directors indicating his employ­
ment. However that may lie, Barry, affecting to act as agent 
for the bank, called upon the respondent, Kdward Joseph Murphy, 
a wholesale dry-goods merchant in Halifax, and solicited a suli- 
scription for stock. The resixmdent informs us that Barn's 
proposition was that if he, the respondent, would qualify as a 
director in Halifax, the bank would take over his account and gne 
him an advance of $50,000 at a rate of interest one half per cent, 
lower than he was already getting at the Bank of Montreal, and 
that the Monarch Bank would give him other accommodation. 
Whether that was liefore or after his subscription for stock does 
not appear, but at all events he says that he did sign the sub­
scription for stock, which was to be paid for by a demand note

He signed a subscription for stock, of which the important 
parts are as follows:—

“1, the undersigned, hereby subscribe for 30 (thirty) shares of 
the capital stock of the Monarch Bank of ( 'anada, at the price of 
$125 per share, and do covenant and agree to and with the incorpo­
rators of the said bank, with the bank itself, and with every other 
subscriber of the said bank, by virtue of this my subscription, to 
accept the shares now applied for, or any lesser number that may 
be allotted to me, and to pay for the same as follows: $10 on 
account of $25 premium on each share hereby subscribed for, 
upon the signing hereof, and to pay $5 on account of $25 premium 
on each share of stock upon allotment, and to pay a further $3u on 
account of each share of stock upon allotment, and to pay seven 
equal monthly payments of $10 each on stock per share on the iirst 
day of each and every month of the seven months immediately suc­
ceeding the date of such allotment, and to pay the balance of $10 
premium on each share on the first day of the month next succeed­
ing the date of the last monthly payment hereinbefore mentioned, 
and the above payments of $10 and $5 each on premium and the 
further payments mentioned to be made on stock shall be made 
to theToronto General Trusts Corporation until the sum of $250,000 
of capital stock is paid-up, together with the premium thereon, and
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the payments so made to the said trusts corporation shall lie at 
the disposal of the provisional directors of the said hank, or the 
majority of them, and after the said sum of $250,000 of capital 
stock is paid-up the balance of payments on stock and premium 
shall be payable to the Monarch Bank of Canada.

“I reserve for myself the right to pay these shares in full upon 
die allotment on the terms of the prospectus.

“The shares of stock so subscribed for shall not be assignable 
or transferable unless and until the same are paid up in full.

“The Toronto General Trusts Corporation shall place all such 
payments made to them to the credit and at the disposal of the 
provisional directors or the majority of them named by Act of 
incorporation of the said liank.”

He gave his demand note, dated the 0th August, 1906, for 
$3,750, to the order of J. F. Barry, agent, with interest at 5Yi per 
cent, lier annum, and took from Barry a receipt in the following 
language:—

“Halifax, N.S.
"Aug. 0, 1906.

"Received from E. J. Murphy, Esq., his demand note dated 
Aug. 6, 1906, for $3,750 (thirty-seven hundred & fifty dollars) in 
payment of 30 (thirty) shares of Monarch Bank stock, Mr. 
Murphy to be a provincial director at Halifax, N.S.

“J. 8. Barry, agent,
“ Monarch Bank of Canada.”

The note was endorsed to the order of the Monarch Bank of 
Canada, without recourse, by Barry, and sent in by him, apparently 
on the 6th August, to the provisional directors; and on the 22nd 
August, at a meeting, 30 shares of the capital stock were allotted 
to Edward J. Murphy, the respondent herein.

The bank found difficulty in getting a sufficient amount of 
capital subscribed, and on the 18th September, 1906, Mr. Ostrom. 
the provisional managing director, wrote:—

“We are advised by Mr. Barry to inform you as nearly as 
possible just when our bank will be open for business, and I think 
to save you any unnecessary trouble it will be well to give it the 
time-limit. I am afraid we will hardly be able to open for another 
three months, as the directors desire to sell and distribute a large 
amount of stock so that we may start with a reserve, and I think

Its
Monarch 
Bank or

Riddell '
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you will agree with me, as a business man, that it will be better 
to delay a little longer and not be handicapped when we do <i|ien.

“Trusting this will meet with your approval and thanking you 
in advance for your influence with prospective subscribers of the 
bank and hoping to make your acquaintance when 1 visit Halifax, 
I am,” etc.

On the hearing, the respondent seems to have forgotten about 
that letter, as he says he did not hear from the bank after I,it 
subscription until the winding-up order was made.

On the 12th November, the managing director again wrote to 
the respondent as follows:—

"We beg to notify you that your note for $3,750 fell due to-day. 
We regret that you have not been notified of this before, but the 
Toronto General Trusts Corporation, in whose care your note ii 
assured, said at the time we deposited it with them that they 
would notify at least one week before the note fell due. I wax 
not aware until to-day that this had not been done. You under­
stand when we depended on them we did not want to trouble you 
with two notifications.

“Trusting this will receive your prompt attention, and 1 atu 
pleased to tell you that the bank is progressing. We are strongly 
advised to have one million subscribed before opening our doon 
for business, but this will be a matter for the directors to decide 
at a later date.”

Whereupon Murphy answered on the 15th November:—
" I am in receipt of your favour of the 12th inst. and am very 

much surprised at its contents. The note signed by me was » 
demand note, and I cannot understand how it has become due 
on the 12th inst.

"The arrangement made with Mr. Barry was that this not* 
was to be held by you and the interest paid out of the remuner.itiou 
due me as local director. I have never received any stock certi­
ficate, and if this stock stands in my name it can be realised un to 
retire this note. In which case, all arrangements with Mr. Barry 
will be off, vis., that we transfer our account to your bank according 
to agreement made with him.

"Mr. Barry is out of town at present, but is expected back ii 
a few days, when I will go into the matter with him.

“I have no intention of retiring this note at present, and if it 
has to be paid it will be done by realising on the stock.”
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And the managing director replied, on the 21st November:—
“We have your favour of the 15th, and note what you say. 8. <

We have sent Mr. Barry a copy of the same letter at Ottawa, and p,
no doubt he will take it up with you.”

An order was made for the winding-up of the bank, and, as Vanada 

has teen said, the respondent has been held liable by the Referee, d.aZÎT ,

gotten about 
ink after hit

but relieved by my brother Ferguson.
The sole ground upon which my learned brother proceeds is 

that Murphy received no notice of the acceptance of his sub­

;ain wrote to scription.
The statement of law of Lord Cairns in Pellatt'sCaae, (1867),

1 due to-day. 
fore, but the 
your note is 
tn that they 
due. I was
You under- 

i trouble you

2 Ch. App. 527, has always been accepted (p. 535): “I think that 
where an individual applies for shares in a company, tltere ! icing 
no obligation to let him have any, there must lie a response by the 
company, otherwise there is no contract.”

As it seems to me, however, the present case does not fall 
within Pellatt't Cate, and that for two reasons:—

In the first place, the subscriber reserves for liimself the right 
to pay for these shares in full upon the allotment, on the tenus

n, and I am 
are strongly 
ig our doors 
>rs to decide

of the prospectus. He swears that he gave this note in payment 
for 30 shares of the bank's stock, and the receipt which he took 
from Barry shews that this is in a sense correct, that he was 
paying for his 30 «bares in full. Accordingly, as I think, there was 
an obligation on the part of the bank to let him have these shares,

iber:— 
and am very 
y me avaa a 
become due

which he had paid for in a sense, that is, for which he had given 
his note.

But, assuming that in this case there was a necessity for a 
response by the company, it is well decided that that response 
need not be formal. As was said by Sir John Holt, L.J., in (,'unn'a

tat this note 
enumeration 
■ stock terti- 
ealiscd on to 
h Mr. I tarry 
nk according

Case (1867), 3 Ch. App. 40, at p. 45, it is sufficient if there is 
“in writing, or verbally, or by conduct, something to shew the 
applicant that there was a response by the company to his offer.”
It seems to me to be abundantly clear that Murphy knew by the 
conduct of the bank that the bank had accepted his offer. In his 
evidence he says that he knew there was stock issued to him 
(sec p. 5, at the beginning). That being so, there was something

icted back in to inform him that there had been a response by the company to 
his offer.

;nt, and if it 
k.”

42 48 D.L.R.
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It seems to me, too, that the letter of the 12th Novemlier, 
1900, is a sufficient notification to him, especially when taken in 
connection with the letter of the 15th November, 1906, in which 
he suggests that liis note which had been given for the stock should 
be paid by realising on the stock. There is nothing like repudia­
tion on his part.

I think he had sufficient notice, if notice were necessary, and 
1 do not further consider the question as to whether notice was 
necessary.

It is perfectly plain, in my view, that the so-called condil ions 
upon which the respondent suliecribed for the stock, were not 
conditions precedent, but conditions sulisequent, and that these 
cannot lie set up, not having been taken advantage of to rescind 
or withdraw the subscription for stock before the winding-up, 
even if they nuglit or could have been available then.

An argument which was apparently raised before the Hcfcree 
was not addressed to us, namely, that in any case this note gnen 
by the respondent wiis in full payment for the stock, and therefore 
could not lie considered as unpaid, and the stock must lie taken 
to lie fully paid-up stock. The argument is that the only thing 
the bank had was the promissory note.

It is tme the respondent does say that the note was given in 
full payment of the stock, but the whole transaction shews that 
it was not intended that all the bank should have would le a 
promissory note, and that they must rely upon that note.

The respondent says in liis evidence that he was giving a note 
which was to be held by the bank and the interest paid half, 
yearly ; that the note was not to lie paid except the interest on 
it (except at his convenience) ; that the note was to lie carried along 
just as long as he wanted it. The whole nature of the transaction- 
as well as his evidence, shews that he knew he was undertaking a 
liability, and that the note was not intended to destroy this 
liability. It is, of course, trite law that a note given for a liability 
does not extinguish the liability unless it is expressly so agreed, 
or the nature of the transaction shews that it must have been so 
agreed— the note simply suspends the remedy. This matter not 
having been argued before us, I do not further pursue it.

I am of opinion that the judgment of my brother Ferguson
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should be reversed, and that of the Official Referee reinstated,
with costs throughout. 8. C.

llunroN, Latchford, and Middleton, JJ., agreed that the k,: 
appeal should be allowed. Han**™

Appeal allou’ed. Canada

HOPKINSON v. WESTERMAN. ONT.
Ontario Su prime Court, Ap/iellati l)ivi*ion, Meredith, C.J.C.I*., Hntton, g. Q 

RidfleU, Latchford and Middleton, JJ. March 7, 1919.
Krai i>vlent conveyanieh ($ VIII —40)—Action kor tort—Jvimiment not 

oiven--Skttino aside conveyance -I’ravim lent Conveyances 
Act (H.S.O. 1914, c. 10ft, 8. 1)—Creditor.

Where the fraudulent purixmc in making a conveyance of land in plainly 
to defeat the expected execution in a pending action for tort, the convey­
ance mav lx* set :witle although jutlgment in the action for tort line not 
been delivered. It in not neeeaaary under the Fraudulent Conveyances 
Act (H.S.O. 1914, e. 10ft, a. 1) that the plaintiff shall In* a creditor at the 
time of bringing an action to act aaide a conveyance aa fraudulent.

Appeal by the plaintiff from the judgment of (’lute, J., at the Statement 
trial, dismissing an action brought, to set aside a conveyance of 
land as being voluntary and fraudulent. Reversed.

J. I*. MacGregor, for the appellant,
J. G. O'Donoghue, for the defendants, respondents.
Meredith, C.J.C.P.:—It is very plain that the deed of n«wint».

the land in question, impeached in this action, was made for the CJ C‘
purpose of defeating the exacted, and impending, execution 
in the then pending action for criminal conversation: the 
grantee, who was, and is, the wife of the grantor- who was the 
defendant in that action—knew that it was pending, knew all the 
facts u|x>n which it depended, and knew that the wrong done was 
done so openly that a substantial verdict against her husband, 
in it, was certain ; and, as she also knew, he had no other property 
out of which the amount of the judgment could lie realised. And 
the effect of the deed was merely to transfer the ownership from 
husband to wife, the family having substantially the same benefit 
of it as if it had remained in the husband and he had not made 
himself insolvent. The case against the man was so plain that, 
won after the deed was made, judgment was entered up against 
him in the action for criminal conversation, for $1,100, upon his 
consent.

The feeble efforts of the wife to shew that she had an interest 
in the land liefore the making of the deed, 1 >ecause she was saving
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ow*' in the money she received from her husband for houeekeeping
8. C. purposes, and because she sometimes went out working, really

Hopkinhon only makes plainer the purpose of defeating the claim in the
... l- criminal conversation action: in no case ever tried before me was
Wehtermax .... ,,,,

----- there a less substantial claim of this character. In fact the case
cj.c.p!' is one of the plainest of a fraudulent purpose.

But it is contended that this action must fail on the ground 
that the plaintiff was not a creditor of the fraudulent grantor 
when it was commenced, that he must bring a new action to 
enforce his rights: that any one who has a sufficient claim arising 
out of contract may bring such an action as this before he has 
recovered a judgment upon his claim; but that no one vhost- 
claims arise- out of a wrong can bring such an action until lie has 
recovered judgment upon his claim. That, however, is not and 
never was, in my opinion, the law: and there is no reason why it 
should be, no reason why claims ex delicto and claims ex contracti, 
should not lie upon precisely the same plane in this resjK-ct- 
though upon the question of fact, whether the intention was or 
was not to defeat, hinder, or delay the claimant, it may lie a 
matter of consequence what the character of the claim was and 
what the prosyiects of success in it, as is exemplified in the mariner'* 
case—Ex p. Mercer, (1886), 17 Q.B.D. 290.

In a somewhat ancient case—Lewkner v. Freeman (1699), 1 
Eq. (’as. Abr. 149—it seems to have been said that debts founded 
in maleficio could, before judgment, be preferred to other debts. 
But the right to prefer was not so limited. The rule is, 1 
think, rightly stated in the Cyclopaedia of Law and Procedure 
(“Cyc.”), vol. 20, p. 430, thus: “The well-nigh universal rule 
is that claims for damages arising from torts are within the 
protection of the statutes against fraudulent conveyances.' 
It is difficult to see how it could be otherwise under the 
statute of Elizabeth, upon which this action is based, the words of 
that Act (13 Eliz. ch. 5, sec. 1*) being: “For the avoiding and 
abolishing of feigned, covinous and fraudulent . . . convey­
ances . . . devised and contrived ... to delay, hinder

•Section 3 of the Fraudulent Conveyances Act, R.8.O. 1914, ch. 105.
Cides: "Every conveyence of real property or personal property and every 

, suit, judgment and execution at any time had or made or at any time 
hereafter to he had or made with intent to defeat, hinder, delay or defraud 
creditors or others of their just and lawful actions, suits, debts, accounts, 
damages, penalties or forfeitures shall be null and void as against such |»en>nn* 
and their assigns.”
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or defraud creditors and others of their just and lawful actions 
, . What “others” can it be suggested can better come 

within the meaning of that word than such others as have actions 
pending in which they are sure to recover large damages? I know 
of none.

The case seems to me to lie a plain one for directing that judg­
ment l>e entered for the plaintiff in the usual form applicable to 
the case: see Reese River Silver Mining Co. v. Alteell (1809), L.R. 
7 Eq. 347.

1 would allow the appeal and direct that judgment lie entered 
accordingly, with costs of the appeal and of the action.

The plaintiff sought also to support this action upon a claim 
for 820, arising out of a contract: but it is insupportable in that 
wav; judgment for such an amount would not give any right to 
execution against lands, and so the deed could not stand in the 
plaintiff's way; and, if it did, the case would be an extraordianry 
one in which it could lie held that such a conveyance as that in 
question was really made to defeat such a claim; few if any men 
are without personal property sufficient to satisfy such a small 
amount; beside which there are the judgment summons provisions 
of the Division Courts Act. But such an action could not fie thrown 
out because the amount involved is lieneath the dignity of the 
Court; the Court’s dignity is best upheld when all rights properly 
presented are enforced. Substantial rights arc preserved by the 
Rules respecting scales and set-offs of costs.

Britton, J., agreed with Meredith, CJ.C.P.
Riddell and Latchford, JJ., agreed in the result.
Middleton, J.:—Appeal by the plaintiff from the judgment of 

Clute, J., dated the 20th January, 1919, dismissing the action.
The action is on behalf of creditors of the defendant Albert 

Kdwin Westerman to set aside a conveyance of certain lands by 
Westemian to his wife, the defendant Jane Alice Westerman, 
dated the 12th January, 1917.

The plaintiff claims to be a creditor of Westerman for $20, 
being Westerman’s share of the cost of a fence between the prem­
ises of the parties.

On the 18th December, 1916, the plaintiff sued Westerman 
for criminal conversation.

On the 13th March, 1917, the writ in this action was issued.
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On the 22nd May, 1917, the plaintiff recovered judgment lr 
the action for criminal conversation, for 11,100.

The plaintiff based his case upon the existence of the dot t of 
$20 at the time of the conveyance, and sought to use the pending 
action for damages as indicating a fraudulent intent. The learned 
trial Judge in dismissing the action said that, so far as it 
was based on the $20 claim, it was beneath the dignity of the 
Court, and that, so far as the claim was based on the ]«aiding 
action for criminal conversation, there was no debt and no fraud.

I find myself unable to agree either with the contention of the 
plaintiff or the view of the learned Judge.

First as to “ the dignity of the Court.” This most unfort unate 
expression had its origin in the Court of Chancery and w as quite 
unknown in the Common Law Courts, where actions for the 
recovery of nominal damages for the vindication of rights «ere 
common. Under Lord Bacon’s Ordinance of the 0th January, 
1618, the Court of Chancery was forbidden to “take jurisdictioe 
in suits under the value of £10;" and, as our Court of Chancer) 
was by statute given the same powers as those possessed by the 
English Court in 1837, tliis limitation was introduced into the 
Province: Gilbert v. Brailhwait (1871), 3 Ch. Cham. 413. Nat- 
withstanding the provisions of the Judicature Act, this limitation 
still continues, for that Act did not confer new jurisdiction hut 
gave to the Supreme Court the jurisdiction formerly possessed by 
either the Court of Chancery or the Common Law Courts : ll'eat- 
bury-on-Severn Rural Sanitary Authority v. Meredith (1885), 
30 Ch. D. 387.

Thus this limitation of jurisdiction is based on an enactment 
of the Legislature, and not upon any idea of the Court as to its 
own dignity. A practice had grown up of refusing to entertain 
an appeal when less than $40 was involved: Re McRae ami Ontario 

and Quebec R.W. Co. (1887), 12 P R. 327, where it is referred to 
(p. 329) as a “salutary rule” which “should not be relaxed.” 
This practice w as put to an end by the decision in Clarke \ t nigh- 

ton (1890), 14 P.R. 100, where Armour, C.J., says (p. 102) "We 
esteem it not beneath the dignity of this Court to detem ine all 
matters that come properly before us, be they never so small in 
amount, according to the best of our skill and knowledge for our
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duty in ‘to do equal law and execution of right to all the Queen's 
subjects, rich and j>oor, without having regard to any person'."

So far as the claim is baaed upon the *20 debt, there ia another 
and far more serious objection indicated in Zilliax v. Deans (1891), 
20 O R. 539. A transfer of property can be regarded as 
fraudulent as against a creditor only where the property can be 
reached by that creditor. So a transfer of land cannot l>e 
attacked by a creditor whose claim is less than *40, for an execu­
tion against lands cannot l>e issued upon a judgment for less than 
this sum. For the same reason, the transfer of chattels exempt 
from seizure is not liable to attack: Osier v. Muter (1892), 19 
A.R. (Ont.) 94.

Rut in order to make a transaction open to attack under 
13 Klii. ch. 5, it is not necessary that there should l>e an existing 
debt. The statute is for the protection of “creditors and others,” 
ami in this respect differs from our Ontario statute, which avoids 
preferential transactions at the instance of “creditors" only 
(Assignments and Preferences Act, R.8.O. 1914, ch. 134, sec. 5.)

liver since Ijongenay v. Mitchell (1870), 17 Gr. 190, there has 
liecn no room for doubting that a class action will lie attacking a 
conveyance as fraudulent, either under the statute of Klizalieth or 
under the Provincial statute, without awaiting the recovery of 
judgment and issue of execution. When the attack is under the 
Provincial Act, the plaintiff must prove that he is a “creditor" 
within the meaning of that Act, and it is now clearly determined 
that one who has a claim for damages is not a creditor until his 
claim (lasses into a judgment: Ashley v. Brown (1890), 17 
A.li. (Ont.) 500; Gurojski v. Harris (1896), 27 O.R. 201, 23 
A.R. (Ont.) 717.

Rut, as already said, it is also established that one who has a 
claim for damages for tort, which has not passed into judgment, is 
within the statute of Elizabeth, but to succeed the plaintiff must 
establish more than a preference—he must shew a fraudulent 
intention: Ashley v. Brown, sujrra; (lurofshi v. Harris, su-pra; 
Mtilcahy v. Archibald (1898), 28 Can. S.C.R. 523. The existence 
of the debt due to the preferred creditor in such cases shews that 
there was not an intention to defraud, the mere intention to prefer 
not lining made unlawful by that statute. See also Carr v. Cor- 
field (1890), 20 O.R. 218. The fraudulent intention necessary to
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avoid the conveyance must l>e established by evidence in each 
case.

In Ex p. Mercer, 17 Q.B.D. 290, a defendant in an action for 
breach of promise made a settlement of an unexpected legacy 
received pending the action. He had other property, and slid 
that at the time of this settlement he had not any thought of the 
pending action, and this statement was Itelieved. In the result a 
large verdict was found against him. This is descril>ed (p. HOO) 
as “a startling verdict," which he “should not have anticipated,” 
and the mere fact that the assets remaining were not suflieieni to 
satisfy it, it was held, did not compel the Court to find an intcn- 
tion to defraud when satisfied upon the evidence that no such 
intention in fact existed. This case is not authority for any 
wider proposition. But, when the defendant knows that he lias 
no defence, and that the recovery of judgment is imminent, and 
the conveyance is of all his property, the situation is widely d fièr­
ent. It is tl n very easy to establish the fraudulent nature of the 
transaction .ndeed it may be the necessary inference from the 
bare facts. Here we do not need to go so far, as, on the evidence 
of the wife, the nature of the deed is disclosed:—

“I said to my husband, *1 think I have a right to go in for 
alienation of husband’s affection as well as what he had done for 
his wife,' and of course I expect he thought he was doing what he 
should by letting me have the home." “Then of course he sued 
Mr. Westemian and I was vexed . . . and of course my
husband had it made over to me then.” “Q. You knew of course 
that Mr. Westerman did not have any other property in the 
world but this? A. Yes. He told me he would fix it up the 
best he could and he thought 1 should have it ”

This and the admitted facts establish a clear case of an i ten­
don to defraud within the statute of Klixabeth.

Mr. MacGregor urged that the statutory presumption found 
in the Provincial Act, R.S.O. 1914, ch. 134, sec. 5 (4), where the 
transaction is attacked within GO days, applied to this case. M ani- 
festly it has no application where the transaction can onlv le 
reached under the earlier enactment. Fortunately for his client, 
the case is, in my view, established without resorting to this.

The appeal should be allowed and the conveyance set aside. 
Costs to he added to the debt. I would not make a personal order 
for costs against the wife. Appeal Moved.
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THE KING v. RUSSELL.
Manitdm King’» Hatch, Mather», C.J.K.Ii. October /, 1919.

Hail and recognizance (§ I—40)—Discretion ok Court—Misdemeanour 
—Felony—Dominion stats. 1860—«Subsequent re-enactment—
Law or Manitoba.

By Dominion statute 1869, 33 Viet. c. 30, s. 53, the question of granting 
or withholding hail was made discretionary in eases of misdemeanour as 
well as in eases of felony and although Manitoba had not then l>een taken 
into the Dominion the subsequent re-enactment of this section in the code 
made it also the law in Manitoba.

Application to admit to bail curtain persons committed to Statement 
gaol to aw ait trial on a charge of sedit ious conspiracy. Appli­
cation granted.

E. J. McMurray, for applicants; A. J. Andrews, K.C., and 
¥. M. Hurbidge, K.C., for the Crown.

Mathers, CJ.K.B.:—This is an application for an order Myjw. 
to admit to bail R. B. Russell and seven others who have l»een 
committed to the common gaol at Winnipeg to await their trial 
upon the charge that they
during the years 1917, 1918 and 1919 did conspire and agree with one another 
and with other persons unknown to carry into execution a seditious intention, 
to wit., to bring into hatred and contempt and to excite disaffection against 
the Government and constitution of the Dominion of Canada and the Govern­
ment of the Province of Manitoba and the administration of justice and also to 
raise discontent and disaffection amongst His Majesty's subjects and to pro­
mote feelings of ill-will and hostility between different classes of such subjects 
and were thereby guilty of a seditious conspiracy.

Subsequent to the commitment a similar application was 
made by the accused's counsel to Cameron, J., of the Court 
of Appeal, sitting as a Judge of this Court, and was by him refused.
In the argument before Cameron, J., counsel for the accused 
contended that they were entitled to bail as of right, but submitted 
that if a Judge had a discretion to grant or refuse bail that dis­
cretion should under the circumstances lie exercised in favour 
of the grant.

The contention that bail is a matter of right was based chiefly 
upon Ex porte Fortier (1902), ti Can. Cr. Cas. 191, a decision 
of the Court of Api>eal of Quebec. In that case the accused 
had lieen committed for trial upon two charges, viz., forging 
of an order on a post office savings bank and theft of a large 
Bum of money. He subsequently applied to a Superior Court 
Judge for bail and was refused. Later he was brought lief ore 
the Court of Appeal upon a writ of habeas corpus and was by 
that Court admitted to bail. In the judgment of the Court, 
delivered by Wurtele, J., it is stated that in the case of indictable
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__ offences which were classed as misdemeanours before the distinct !■ in
K. B. between felonies and misdemeanours was abolished by the Code,

1'ai Kino the accused is entitled to Ixtil as -ight but that in all oilier
Kmmll ca8es tl|e granting or refusing bail rests in the sound discretion

----- of the Court. This statement of the law is a mere obiter dictum;
cj.k.b' as it was not at all necessary to the decision of the matter Indore

the Court. Theft, one of the chargee upon which Fortier had 
been committed, was, liefore the Code, a felony. At common
law forgery was a misdemeanour, but forgery of a doeu.....
such as Fortier was charged with forging had lieen made a felony 
by the Forgery Act, 1801. The case liefore the Court was there­
fore one wliich liefore the Code would have been classed us felony 
and consequently the question of whether or not bail in the case 
of a misdemeanour was a matter of right or a matter of discrciion 
was not in issue.

Although the Fortier case is not binding upon me, I would 
be very reluctant indeed to refuse to follow a decision in point 
of so distinguished a Court as that of the Court of ApjM-.il of 
Queliee, arising upon a law common to both Provinces but a mere 
dictum is not entitled to the same consideration.

In Kngland it iff said that in cases of misdemeanours bail is « 
matter of right: Archibald, Criminal Pleading, 112; in caste 
of felony there is no doubt that it is discretionary. The same 
rule prevailed in Canada until 1809, when by the Act, 32-:» Vic. 
1809, Can. stats, c. 30, s. 53, the question of granting or with­
holding bail was made discretionary in cases of misdemeanour 
as well as in cases of felony. Manitoba had not then lieen taken 
into the Dominion, but this particular section was re-enacted 
in tile Code and so liecame the law of Manitolia. That section 
is the prototype of s. 098 of the Code, and since its enactment 
both classes of crime have lieen on the same footing w ith rcs|iect 
to bail. I have read the judgment of Cameron, J., and 1 entirely 
agree with him on that jioint.

Mr. McMurray urged the somewhat novel argument that 
although the Court had a discretion, if the application wen- 
made summarily under s. 098, yet it had no such discretion if the 
application were made by writ of habeeu corpuo. In other wink, 
that the jurisdiction of the Court depended upon the avenue 
through which it was approached. The object of the writ is to 
bring the party into Court in order that he may make his appli-
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cation, but the law to lie administered is the same as though MAN.
the application were made in a summary way. 1 hold therefore K. B.
that notwithstanding that the offence charged is a midsemeanour, | M> k,„, 
the question of bail is in the sound discretion of the Court. Kuwu

Upon tiie question of discretion Mr. McMurray contended —-
tliat the only matter to be considered was whether or not the c j.k.b' 
accused, if admitted to bail, would lie likely to ap|)ear for trial.
I am not prepared, without much fuller consideration, to hold 
that regard may not also lie had to questions of public safety 
and that the Court would not lie justified in refusing the appli­
cation upon the sole ground that the public safety might lie 
endangered by |iermitting the accused to lie at large. That 
was apparently the ground upon which Cameron, J., refused 
to accede to the application made to him. He was influenced 
by the allegation that the accused had broken the undertaking 
u|ion which they were released when first token into custody.
Affidavits by T. J. Murray, one of the counsel for the accused, 
and by three of the accused, William 1 vena, John (jucen, and 
(leorge Armstrong, were read liefore me. These affidavits are 
uncontradicted, and they explain the circumstances upon which 
that allegation was founded. They shew that after having been 
hailed u]ion their undertaking not further to participate in the 
strike then prevailing, certain statements were published which 
placed thenq as they allege, in a false light. They then went to 
Mr. Andrews, the prosecuting counsel, and stater! that they 
refused to lie longer Iwund by the undertaking, whereupon, by 
arrangement with him, they again surrendered into custody 
and were unconditionally re-admitted to bail in double the amount 
pre\ iuusly fixed. The affidavits of the three accused further 
state that to the best of their knowledge none of them since that 
time have lieen active in promoting strikes or disturbances, 
although some of them did address meetings protesting against 
the recent amendment to the Immigration Act. This material 
was not liefore Cameron, J. No evidence w as adduced liefore me 
ujhin which I could find either that the accused would not likely 
appear for trial if granted bail or that [lermitting them to lie 
at large on bail would he likely to endanger the public peace, 
if that lie a proper matter for consideration, as to which 1 exjirese 
no opinion. Under all the circumstances 1 think bail should lie
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MAN. granted. If when at large they or any of them do anything which
K. B. brings them within the ambit of the criminal law they may !«■

The Kino

Rumell.

re-arrested upon that new charge.
Because of the great public interest involved in this prosecution 

and Ijecause bail had once been refused by a brother Judge,
Mathers.
rj.K.B. I asked my brothers Macdonald and Metcalfe to sit with me 

while hearing this application, and I have the satisfaction of 
knowing that they Imtli concur with me in the views here expressed.

I therefore order that the accused be admitted to hail in 
$4,000 each, with two sufficient sureties in $2,000 each.

Application granted.

ONT. HENDERSON v. STRANG.

S. C Ontario Supreme Court, A pjtellale Dilution, Meredith, C.J.C.!*., Rnlton 
Riddell and Latchford, JJ. March 7, 1919.

Companies (| IV I)—4M))—Companies Act ok Canada (R.S.C. llMMi, <. 7'.t 
Real subscription for miakkm—Contract for unreal hi hw hii>- 
tion—Vltra vireh —Position of mubhckiheh.

The Companies Act of Canada (R.S.C. 1!MH>, c. 79) requires » real 
Hulweription and real payment for the shareH of the capital stock of a 
company, a plan whereby tliere is an unreal and fanciful eulweriptimi and 
payment for shares, and whereby no money was ever paid nor intended to 
he paid to the company for the shares is ultra rire« the company Tin 
alleged suhscrilier cannot retain the |H>sitioii of a paid-up Mtockholdcr, 
nor can he lie put in the jHwition of a holder of stock u|mui which nothing 
has been paid, nor can the company recover the amount, as money pay­
able by him to them for money lent by them to him.

Statement. Appeal by the defendants from the judgment of Marten, 
J., (1918), 43 O.L.R. 617. Reversed.

D. L. McCarthy, K.C., and A. It-7. Langmuir, for the appellants. 
/. F. Ilcllmuth, K.C., andS. J. Birnbaum, for the respondent.

Meredith.r i.c.p M krkdith, C.J.C.P. :—The plan devised, and carried into effect 
by the two persons most substantially concerned—with the 
concurrence of every one else having any interest in the 
company, however comparatively insignificant it might be, and 
to which no objection of any character was made by any 
one until recently, though it has been in force, and constant 
operation, for upwards of 8 years, anil to which objection is made 
now really only becauae of matters iiersonal to the plaintiff's 
husband, one of the substantial owners of the concern— seen s to 
have lieen a plan well suited to the purposes of the business of the 
company and of all persons who were and are its shareholders; 
though as to possible future shareholders and creditors it might 
be very different.
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The main feature of the plan, ho far as the disposition of this 
appeal is affected, was: that the defendant William Strang should 
have a controlling interest in the company as if the holder of more 
then one-half of its capital stock, and as if fully paid-up, though 
in reality nothing was actually paid by him for the stock. The 
form of payment gone through was really nothing but a form; 
the cheque sent in payment was never cashed by any one and was 
never intended to lie cashed by any one.

The Act requires a real subscription and real payment for the 
shares of the capital stock of the company. There was only an 
unreal, a fanciful at most, subscription ami payment for the 51 
shares in question. It was entirely a matter of form—pantomime 
one might say. No money was ever paid to the company for the 
ehares; and none was ever to be paid.

No deposit of the $51,000, or of a farthing of it, was ever made 
with the Strangs’ co-partnership firm; nor ever was to be made. 
No dividends were really ever to be paid uj>on the stock; nor was 
any interest ever to be paid upon the imaginary deposit. No 
security was given or was ever to lie given by the Strangs’ firm 
for the $51,000 of the company’s money lying idle without interest 
in their hands—in imagination. The money was never to be 
repaid to the company: that is plain, for, if it were, the real 
owner of it—Strang—would get neither dividends nor interest 
upon it. And it is all very well to say now', for the pur^ises of 
this argument, that perha|)s creditors of the company might 
reach it and perhaps in case of a winding-up it might be reached; 
but if any such events were reached a very different story would 
be told, and would probably save it from all claimants—that is, 
the true story that it was never to lie actually paid; the whole 
scheme was to give Strang a controlling voice in the concern 
without in reality having 1mnight or paid for any shares in the 
stock of the company.

Though it was the scheme of every one concerned in this 
action and acted upon for upwards of 8 years, and though liene- 
ticial to them during all that time and likely to l>c as lieneficial in 
the future if the plaintiff’s husband would jicrfomi his part of it, 
it cannot stand if it were ultra vires the company, which is a com­
pany incorporated under the provisions of the Companies Act of 
Canada. 'The rights and interests of present shareholders are not
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alone concerned, the rights and interests of possible future share­
holders and creditors must, equally, lie considered.

That the plan was one which the company could not lawfully 
act upon I can have no doubt; the Act (R.S.C. 190G, ch. 7m, 
secs. 58 et seq.) requires payment for stock, payment with interest 
at 6 per centum per annum upon all arrears; and, as it seems to 
me, it is a waste of energy to contend that there was, or was 
intended to lie, any kind of payment in this scheme : the defendant 
Strang was to have the position, or power, of a paid-up stork- 
holder without having paid anything in any real way for the 
stock; hut there was nothing fraudulent or morally wrong in 
that, because he was not to be paid dividends, nor was he to 
obtain any other money advantage, through such nominal owner­
ship.

The plan being ultra vires, the defendant Strang cannot retain 
the position of a paid-up stockholder; nor, on the other hand, can 
the company put him in the position of the holder of stock upon 
which nothing has ljeen paid, for the stock was not so taken, it 
was taken only as a part of the whole plan; neither the company, 
nor the Court, has any power to make, or enforce against him, a 
new and different contract; if the plan fall to the ground, it must 
fall altogether. As was said in Carling's Case (1875), 1 Ch.D. 115, 
122, and, as I think, must occur to any one considering the subject: 
there was no contract to take any but fully paid-up shares; are 
you not altering that if you fix the subscrilfer with unpaid shares?

The result is, if these views are right, that the plaintiff's 
action should have been dismissed I would, therefore, allow this 
appeal and direct that the action h > dismissed, lx>th with costs.

It may follow that the company, based so much on that ultra 
vires scheme, must for all practical purposes come to an end; but 
that is a stage which it had reached before this action was com­
menced, owing to the quarrel between the two principals concerned 
in it, resulting, for one thing, in the pi. intiff’s husband leaving, 
apparently without leave, the employment, of the company and 
setting up a business in opposition to it.

And I feel Itound to add that in any case l should have l»ecn 
unable to agree in the conclusion of the trial Judge that the 
scheme in question comprised a loan of the amount of the nominal 
value of the Strang stock to the defendant Strang no loan was
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inteniled, nor any loan effected. How could the company recover _
the amount from him as money payable by liim to them for 8. C
money lent by them to him? If the plan were intro vires, the ii1NrôaeoN 
imaginary money—there was no real money in the transaction—
should remain with the Strang firm under the terms of the agree------
mont embodying that plan: if the money had liecomc the money cTnr 
of the company, anil if for any reason the company were entitled 
to recover it, it would not be as money lent but as money payable 
under the terms of the agreement, or as money payable by the 
lino to the company for money received by the firm for the use 
of the company. Nor am I prepared to assent to the proposition 
that a loan, in good faith, to a co-partnership firm, of which a 
lhareholder of the company is a mendier, is within the statutory 
prohibition against making any loan to a shareholder of the 
company; apart from such a prevision there would be the right; 
in run ailment of it Parliament has not said that there shall be no 
loan to a company incorporated, or unincorporated, or co-partner­
ship firm, of which the shareholder is a memljer, and we have no 
right to add to its prohibitions. It seems to lie admitted that a 
loan to a “one-man corporation,” of which the shareholder is the 
one man, would lie unobjectionable, yet in fart it might lie far 
more dangerous than if the lqan were to a co-partnership firm or 
company of unlimited liability.

Nor am I at all able to agree in the notion that the law does 
not recognise—and if it did not Parliament does—Im|ierial,
Federal, and Provincial; Imperial providing that Scottish firms 
such as the Strang company partnership arc legal entities—the 
separate existence of co-partnership firms; that they are in no 
sense legal entities. They may sue and le sued; execution may 
issue against them or in their favour; their separate existence is 
recognised, and separate provision is made for the payment of 
tlieir debts; so that in most of their attributes they are much 
the same ns incorporated companies of unlimited liability; anil I 
can imagine no good reason for lawyers slus hing business men 
and business methods with fine-drawn notions regarding the want 
of legal existence of concerns the actual existence of which is 
ever More the eyes of every one.

Hhitton, J., agreed with Meredith, C.J.C.P. ests»,;
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Riddell, J.:—This ia an appeal from the judgment of Muai en, 
J., reported in (1918) 43 O.L.K. 617.

The argument upon the appeal took a very wide range, llie 
common and statutory law of Scotland being included. In 1 lie 
view I take of the rase the facts are these:—

The firm of J. B. Henderson & Co., of wliich J. B. Henderson
was the sole partner, was carrying on business us a dry g....ia
agent in Toronto, and was the agent of the manufacturing lirm 
of William Strang & Son, of Glasgow, Scotland, composed of four 
brothers (now three), including William Strang. The Toronto 
firm was both purchasing anil selling agent, and received large 
credits from the Glasgow firm. In 1909, Henderson was in ill- 
health, and, William Strang being in Toronto, they arranged to 
form a joint stock company, J. B. Henderson and Company 
Limited, to take over the Henderson business. The company vas 
to have $100,000 capital, 1,000 shares of $100 each. Henderson 
was to receive shares to the amount of $3,000 for his stea k in 
trade anil $20,000 for his goodwill; his wife, the plaintiff, to 
invest $1,000; McJ., a traveller, $5,000; the cashier, $100; Mise 
8., $100. Strang was to “invest $51,000,” to be deposited with 
his linn in Glasgow as security against any advances they were 
to make for payment of goods sold through them and to pay for 
goods supplied by them—the Glasgow firm to receive interest 
from the Toronto company at 6 per cent, for any such sains 
Then Strung was not to lie paid any interest on his shares, and Ids 
firm not to pay any interest on the $51,000 to be deposited by 
them. The $51,000 stock was to lie issued as paid-up, but the 
•mount was to lie at once de|H>sited with the Glasgow firm. The 
object of the arrangement was to secure to the company the lest 
buying terms in the European market by prompt payment for 
goods Iwiught and also to save exchange.

The charter was obtained, William Strang applying fur it 
through his attorney, Mr. C., and lieing allotted one share. 
Henderson was allotted 235 fully paid-up shares (the 22nd Novem­
ber, 1909). Strang was elected a director.

Then the problem of how to carry out the proixiscd $51,000 
transaction so that Strong might le safe and the law of companies 
satisfied, arose. In view of the arrangement already made, tlie 
company nllottod the whole 510 shares to Strang, but he would
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not accept them except as fully paid-up shares, and the agreement 
was drawn up and executed which appears in 43 O.L.R. til9, 020. 
Clause (3) of the by-law authorising this contract reads:—

“That as soon as William Strang shall have paid in full the 
amount payable in respect of the 510 shares subscrilied by him, 
the sum of $51,000 be remitted to William Strang & Son, of the 
city of Glasgow, merchants, to lie held by the said firm subject 
to the order of the company pursuant to the agreement which is 
appended, and the execution thereof under the seal of the company 
be and is hereby authorised."

This was approved in general meeting, at which Strang was 
present, and Mrs. Henderson, the plaintiff, was represented by 
proxy. The same by-law made Strang's shares common stock 
and the remainder preference stock, with a fixed cumulative 
dividend of 6 per cent.

Strang sent out a cheque for a sum in sterling money, which 
it was believed would realise $51,000. Tlqp was at once endorsed 
on l>ehalf of the company and sent to the Glasgow' firm. This 
scheme was adopted to save exchange etc.

The company allotted the $51,000 stock as paid-up stock— 
all parties considering the transaction as a payment to the com­
pany by Strang of $51,(MX) and a deposit by the company with the 
Glasgow firm of the same sum.

This took place in the summer of 1910, and there was no 
objection taken until some years later. Henderson fell out with 
the ( llasgow people—friction arose—and this action was brought 
in July, 1916, for the relief mentioned in the report, 43 Ü.L.R. 617, 
where the result at the trial is given. The defendants now appeal.

The first question for determination is w hether the transaction 
constituted a payment in full of the shares. Further consideration 
of the facts and the law has convinced me that my learned brother 
is right in holding the $51,000 shares paid-up.

Apart from the fact that our present statute, R.S.C. 1906, 
ch. 79, is different from the former statute, R.S.C. 1886, ch. 119, 
sec. 27, this seems sufficient payment.

The transaction is not, baldly, “You give me paid-up stock and 
1 will give you credit," but “I will pay you $51,000 on condition 
that you will at once deposit the sum with my firm on a special 
account." The result is that, had the transaction been carried out

43—48 d.l.r.
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precisely, Strang would have paid the company *51,000 in cash, 
and the company would have at once handed the same sum to 
Strang for his 6rm. The setting off (so to speak) of the one pay- 
ment against the other, so that there is no actual passing of money 
by one to the other, is considered sufficient in Spargo't Cane ( 1 Hoi), 
L.R. 8 Ch. 407, approved in Larocqxie v. Beauchemin, [1MI7] 
A.C. 358. "If bank-notes had been handed fmm one side of the 
table to the other in payment of calls, they might legitimately 
have been handed back” (p. 365 ad fin.), seems to be the test

I am, however, unable to attach great importance to iliis 
question. If we should hold that the stock was not paid-up. ihe 
logical result would lie that the money would he paid to the nun. 
pany, and by the company at once to the Glasgow firm, unlei-.- tin 
agreement is illegal, so that the money could not be "legitimately" 
so paid. If then the agreement is valid, the whole effect of such 
a holding would be to cause an idle but exjtensive form to be 
gone through. The Court does not lend its assistance to such 
proceedings.

Moreover, the transaction has Iteen acquiesced in, acte 1 upon, 
made the basis of business, and it would lie inequitable now to 
set it aside, if the agreement is intra Pin*; Brice on Ultra Vires, 
3rd ed., p. 612.

The real question, as it seems to me, is, whether the agreement 
is rntra tares. In this I entirely agree with the learned trial Judge 
in his conclusions under heads (b) and (c), but I am unable to 
agree as to (e).

I do not think that the deposit under such a contract as tins 
is a loan within the meaning of R.8.C. 1906, ch. 79, sec. 29 (2).* 
No doubt it has Iteen held in such cases as Carr v. Carr (1811), 
1 Mer. 541 (note) 35 E.lt.799, Demynes v. Noble (1816), 1 Mer. Ü30, 
568,35 E.R. 767, Sims v. Bond (1833), 5B. & Ad. 389,110 E.H. 834, 
Foley v. Hill (1844), 1 Ph. 399, 41 E.R. 683, that an advance to or 
deposit with a banker is in truth a loan and he becomes at nine a 
debtor for the amount. But that is because he is debtor for the 
amount and it can be reclaimed at once. Here the amount cannot 
be reclaimed; it is not a debt, it is a deposit on special terms.

Moreover, the firm is not the shareholder. We need not con-

•2. The company shall in no case make any loan to any lharrli"l lrr of 
the company.
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«der what the legal status of a partnership and its members 
might be in the absence of a statute. The Imperial Act, 1890, 
53 & 54 Viet. eh. 39, sec. 4 (2), expressly enacts: "In Scotland a 
firm is a legal |>erson distinct from the partners of whom it is 
composed.” (This is but a restatement in statutory form of the 
Common I.aw of Scotland, which differs from ours. See Bell’s 
Principles of the Laws of Scotland.) The status of a partnership 
in Scotland determines its status in Ontario. The Courts have 
not lieen quite uniform in decision, but "a comparison of more or 
less recent eases exhibits a distinct and increasing tendency on the 
part of English Courts to approximate in practice to the theory 
that a person’s status is governed by his lex domicilii Dicey, 
Conflict of taws, 1896, p. 480, and notes; cf. Bigelow's edition 
of Story’s Conflict of Laws (8th ed., 1883), sec. 320 a.

Die deposit with the Glasgow firm was no more a deposit with 
William Strang than the dealings of Salomon 4 Company Limited 
were those of Aron Salomon: Salomon v. Salomon <fc Co., [1897] 
A.C. 22.

A loan to the Strang Ann was not then, in my opinion, a loan 
to the separate individual William Strang. It is not material that 
William Strang made or might make a profit out of the transaction. 
Shareholders are not prevented from obtaining casual advantages 
from their position, and the Court should not impose a prohibition 
where the statute has not.

1 agree with the learned trial Judge in his conclusions (d) 
and (f).

1 would allow the appeal and dismiss the action, lioth with
coats.

Latvhford, J.:—I have had the advantage of reading the 
judgments of my Lord the Chief Justice and of my brother Riddell, 
ami, while I agree in the result, I wish to guard myself against 
assenting to the proposition that the plan according to which the 
151.000 was deposited with the Glasgow firm was ultra vires of 
the company. I regard the stock subscribed for by William 
Strang and allotted to him as having been fully paid-up. The 
agreement by which the amount which he paid for his stock was 
deposited with his firm was undoubtedly greatly to the advantage 
of the company, and was for good consideration. I do not, how­
ever, regard the 851,000 as a loan to one of the company’s share-
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holders—the Scottish firm not being a shareholder of the company 
8. C. —and the provisions of R.S.C. 1906, ch. 79, see. 29 (2), were not,

Henderson >n my opinion, contravened.
„ A npeal allowed.
Strang.

ONT. RICHARDSON ▼. McCAFFREY.
^ P Ontario Su prune Court, Apiiellate Division, Meredith, C.J.O., Mariant, 

Magee, and Hodgin*, JJ.A. February 10, 1919.

Motion» and order* (6 II—10)—Order ok Mahter—Staying print km w 
—Suit pending—Appeal—Order ok Judge reversing Imkh 
lotutorv—Leave to appeal—Ontario Judicature Act iR.N.d 
1914, c. 50).

An order of a Judge in chamber* reversing an order of a Master in 
Chandlers at living proceedings u|Nm a reference pending an aptien I is un 
interloeutory order within the meaning of a. 25 of the Ontario Judicature 
Act (R.S.O. 1914. c. 50) and leave to ap|ieal from it must In* obtained 
before an apical is competent.

Statement. Appeal by the defendant from an older of Meredith.
C.J.C.P., in Chambers, reversing an order of the Master in 
Chambers whereby the proceedings upon a reference were stayed 
pending an appeal by the defendant to the Supreme Court of
Canada.

The action was for foreclosure, and the judgment was the usual 
foreclosure judgment.

H. J. Scott, K.C., for the appellant.
A. C. Heightngton, for the respondents.
The judgment of the Court was read by 

Meredith. Meredith , C.J .0. :—This is an appeal by the defendant from an
order of the Chief Justice of the Common Pleas, dated the 19th 
December, 1918, reversing an order of the Master in Chambers, 
dated the 2nd day of that month, staying proceedings under the 
reference directed by the judgment, pending an appeal by the 
appellant to the Supreme Court of Canada.

The action is for foreclosure, and the judgment is the usual 
foreclosure judgment.

The contention of the appellant is, that the effect of sec. 76 
of the Supreme Court Act, R.8.C. 1906, ch. 139,* is automatically

•Section 75 of the Act provides that “no appeal shall lie allowed until the 
appellant has given proper security to the extent of $500, . . . t Imt he 
will effectually prosecute his appeal and pay such costs and damages as mat 
be awarded against him by the .Supreme Court.”

Section 70 provides that, “upon the perfecting of such security, execution 
shall be stayed in the original cause,” subject to certain provisoes.
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if the con many 
l (2), were not,

to stay proceedings in the action after security for costs has been _
allowed ; and, if that is not the case, the Court, in the exercise of its 8. C

'peal allott ed.
discretion, ought to stay the proceedings until the appeal to the Richards, ».
Supreme Court of Canada has been heard and determined. .... *■

1 ... ...... . . McCappbevThe preliminary objection is taken by the resixmdente that the ----
order appealed from is an interlocutory order, and that, leave to "rTn1,

Mortar,,
U9.

appeal from it not having been obtained, the appeal is not compe­
tent.

INti PRIM KKDIM* 1 
VKKSlNU IM'KH 
i hk Act iR.K.O I

We think that this objection is well taken, and tliat the order 
appealed from is an interlocutory order within the meaning of sec.

•r of a Master in 1
K mi ap|H-;il is an 
utario Judu-utiuv 
must be "lituincd

25 of the Judicature Act, R.S.O. 1914, ch. 56*: Holmested’s
Judicature Act, 4th ed., p. 117, and cases there cited.

An order for security for costs which directed that if security 
should not be given within the time limited the action should be

of Mkkkdith 
the Master in 
ce were stayed 
reine Court of

dismissed, was held by the Court of Appeal to be an interlocutory 
order: .Stewart v. Hoydt, 118 L.T. Jour. 176; and, if such an order 
be an interlocutory one, 1 see no reason why an order refusing to 
stay proceedings pending an appeal is not interlocutory. Reference 
may also be made to (libsan v. Hawes (1911), 24 O.L.R. 543, in

t was the usual which it was held by a Divisional Court that an order staying all 
proceedings in the action until after the disjiosition of an action in 
the High Court, was an interlocutory order.

If there was any doubt as to the order in question 1 seing an 
interlocutory one, we should exercise the (tower conferred upon the

endant from an 
dated the 19th 
• in Chamlm 
lings under the 
appeal by the

Court by suit-sec. 2 of sec. 25 and determine that it is an interlocu­
tory order.

If Mr. Scott’s contention as to the effect of sec. 76 of the
Supreme Court Act is well-founded, 1 doubt whether an order 
to stay was necessary, and it may yet lie open to the appellant to

at is the usual
invoke the section upon the reference; and if the officer to whom the 
reference is directed decides to proceed with the reference, to apply

ffeet of sec. 76 1
i automatically

for a direction to him to refrain from so doing until the appeal to 
the Supreme Court of Canada is heard and determined.

As 1 tearing upon the question as to the effect of the section,

ullowc<l until the 1
. . . that hf 1

! damage's hb ma\

ecurity, execution 1 
risoee.

reference may be made to what was said by Rankes, L.J., in In re
Wcalherley, [1918] W.N. 366, at p. 367. I must, however, not be

*2.1.—(1) There shall lie no appeal to a Divisional Court from an inter­
locutory order of the High Court Division, whet her made in Court or Chambers, 
where more The Ontario Judicature Act, 1881, there would have been no

1 relief from a like order by an application to a superior court.
(2) Any doubt which may arise as to what orders arc interlocutory shall

I be determined by the Divisional Court.
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understood to express any opinion as to the effect of the section; 
and it may be that, even if Mr. Scott is right, the order appealed 
from, being unreversed, will be an answer to any such application 
as 1 have mentioned.

The appeal must be dismissed as incompetent, and 1 see no 
reason why the costa here and I relow should not follow the result 
and I would so direct. Appeal dismissed with costs.

COWAN v. FERGUSON.
Ontario <S«/ireme Court, Appellate Division, Meredith, C.J.U., Mariam 

Magee and Hodgins. JJ.A. February 10, 1919.
Covenants and conditions (|V- -60)—Building restriction—(!i \khai

CHANGE IN CHARACTER OF NEIGHBOURHOOD—EXTINGVLSHMI NT.

Where after the entering into of a covenant restricting the use t<> wliicl 
the land comprised in a building scheme may l>e put. there hits him n 
general change in the character of the neighbourhood, the Court will not 
enforce the covenant.

(.Sofacy v. Sainshury, (1913] 2 Ch. 513, referred to.(

Appeal by plaintiffs from judgment of Latchford, J„ in an 
action to restrain the building of a foundry under a covenant in 
an agreement. Affirmed.

The judgment appealed from is as follows:—The plaintiffs art 
manufacturers of wood-working machinery in the city of Galt, and,as 
an incident to their business, and only for their own requirements, 
maintain an iron foundry. From the Hon. Robert Dickson, who 
in 1842, owned a large area of land in Galt, they have acquired, 
through one N. D. Fisher and others, a title in fee simple to loU 
8a and 8b as shewn on a plan prepared for Mr. Dickson.

The defendant is an iron-founder, who, through many mesne 
conveyances, has Itecome the owner in fee of lots 6a and lilt and 
7a and 7b as shewn on the same plan. The root of her title, like 
that of the plaintiffs, is in Dickson. The relation of the pmpertie» 
of the parties may be made clear by a diagram :—

6a/ >
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The defendant does not in any way enter into competition with _ 
the plaintiffs; and the business which she carries on causes no 8. 
appreciable damage to the plaintiffs—not even, as 1 find, increas- Cowak 

big their fire-risk or their insurance-rates. -, *■
The plaintiffs seek in this action an injunction restraining the 

defendant from carrying on the business of a foundry, and, in 
addition, damages.

After the plaintiffs knew the purpose to which the defendant 
intended to devote her property, they not only made no objection, 
but actually encouraged the defendant in establishing her 
foundry. Then1 is no merit whatever in the plaintiffs' action.
They base it wholly upon a restriction to which Dickson wished 
to subject purchasers from him of the lands in question and other 
lands further north, which were served, like the proiicrtics of the 
parties, by an hydraulic canal which Dickson had constructed.

It is undoubted that a restriction was imposed in 1842 upon 
the predecessors in title of the parties, that only one foundry 
should lie carried on upon the lots served by the canal. At the 
time no power except that of water was in use, ordinarily, in 
Vpper Canada. Dickson’s intention was, it would seem, to pre­
vent competition among the lessees from him of the power which 
he had made available.

The restriction was contained in a form of agreement, which 
was not registered; and the defendant is, I think, a purchaser for 
value without notice of such restriction.

Since 1842, conditions have so changed in this Province that 
the object of the restriction cannot be attained. As in Subey v. 
Smnxhury,] 19131 2 Ch. 513, to give effect to the plaintiffs’ con­
tention would lie to perpetuate, far lieyond the real intention of 
the original contracting parties, restrictions which by the course 
of time have I income obsolete and meaningless. The plaintiffs 
may not be actuated by mere caprice, or by a desire to make 
money out of a possible breach by the defendant of technical and 
obsolete restrictions; but, in the altered state of circumstances, 
the enterprise of the defendant should not lie prohibited at the 
instance of persons who have not sustained and are never likely to 
sustain damage by what the defendant has done.

In my opinion the action fails, and it is dismissed with costs.
K. McKay, K.C., and Gideon Grant, for the appellants.
M. A. Secord, K.C., for the respondent.
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ONT. The judgment of the Court was read by
S. Mkhkiiitii, C.J.O. :—The appellants are the owners of two lots

("owan 011 the hydraulic canal in the city of Galt, being lots 8a and 8h 
KKoimoN ahewn 0,1 a P*611 prepared by Deputy Surveyor Kerr in or about 

—— the month of February, 1842, and the respondent is the owner of
'Wn1 lots 6a and 6b and 7a and 7b according to the same plan.

The action is brought to restrain the respondent from erecting 
any building for a foundry and from carrying on the business of a 
foundry on her lots.

The right to this relief is based upon a covenant contained in 
an agreement between Robert Dickson, the then owner of these and 
other lots, nnd one Fisher, dated the 15th February, 1842, by w hich 
Dickson covenanted with Fisher, his heirs and assigns, that in sales 
and agreements for sale by Dickson or his heirs or assigns of water- 
lots or lots of land in the village of Galt, with the privilege of 
using water-power thereon, there should lie inserted in the inst ru­
inent or instruments evidencing such sale or agreement for sali1, a 
clause restraining and prohibiting “such purchaser or purchasers 
or person or persons from carrying on the business of a foundry 
on the land so sold or agreed to be sold to him or them as afore­
said.”

The title of the appellants is derived through Fisher and the 
title of the respondent through William Boyce, to whom the 
devisees in trust under the will of Dickson, on the 27th February, 
I84fl. conveyed lots 7a and 7b (described in the conveyance as 
lot 7), and to lots 6a and 6b through James Blain, who dcriied 
title from Dickson.

In the view 1 take, it is unnecessary to consider the question 
whether the respondent is bound by the covenant which Dickson 
entered into with Fisher, or the question whether the appellants 
are entitled to the benefit of it.

When the covenant was entered into, Galt was a small country 
village, and water-power was that used in manufacturing industries. 
Galt has now become a thriving industrial city, having within its 
limits many manufacturing establishments, and steam and electri­
cal power have to a very large extent replaced water-power.

When Fisher purchased from Dickson and established his 
foundry business, it was, no doubt, important to him that he 
should not lie subjected to the competition of other foundries ; and
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the covenant was, doubtless, entered into for the purpose of pro­
tecting him from such competition by persons who should there­
after purchase Dickson’s lots on the canal.

The case is, therefore, one, I think, for the application of the 
principle which my brother Latchford applied—that where, after 
the entering into of a covenant restricting the use to which the 
land comprised in a building scheme may lie put, there has lieen a 
general change in the character of the neighliourhood, the Court 
will not enforce the covenant.

Dealing with this principle, Sargant, J., said in Sabey v. Sat'na- 
tiury, (1913] 2 Ch. r,13, 529, 530, referring to (ferma n v. Cha/man 
(1877), 7 Ch. D. 271, and Knight v. Sim month, [1890) 2 Ch. 294:—

“The effect would, but for the principles applied in the cases 
I have referred to, have been to stereo! yjie and perjietuate, far 
beyond the real intention of the contracting parties, and to the 
prejudice of successive generations, restrictions which had in the 
course of time liecome olisolete and meaningless. And, having 
regard to the great numlier of persons who in the case of building 
schemes may lie originally entitled to enforce these covenants, it 
would, 1 think, tie an undue limitation of the discretion of the Court 
to refuse specific performance of the covenant if the refusal should 
tie restricted to cases where there was some jiersonal or individual 
default on the part of the plaintiff or his predecessors in title. 
This might easily result in the enforcement of such restrictions 
after long intervals of time and under totally changed conditions 
from motives of spite or caprice, or from a desire to make money 
out of the relaxation of technical but olisolete restrictions. And 
it is for reasons of this kind that 1 understand James, L.J., and 
Lindley, LJ.,* to have carefully stated that the Court may refuse 
to sjiecifically enforce such obligations in an altered state of cir­
cumstances: 1 Whatever the explanation of the altered state of 
tilings may be.”’

While the change of circumstances in the case at bar differs 
from those which had taken place in the case just referred to, the 
principle enunciated by Sargant, J., is equally applicable.

It was contended by counsel for the appellants that this 
principle was applicable only when the party seeking to enforce 
the covenant or his predecessor in title had lieen a party to making

•In the German and Knight canes, supra.
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the changes; but the contrary is emphatically stated by Sargunt. 
J., in the passage from his judgment which I have quoted, and t lie 
observations of James, LJ., and Lindley, L.J., support his view, 
for they s|teak of the doctrine applied by Sargant, J., as being 
applicable not only where the changes have lieen permitted or 
acquiesced in, but also where they are the result of "a long eli tin 
of things.”

The judgment of my brother I.atchford may also, 1 think. I» 
supported upon the ground that the apj)ellants, knowing that the 
respondent was erecting a building to be used as a foundry, 
acquiesced in what sire w as doing and even made suggestions as to 
the mode of constructing part of the building.

It is, Iresides, conceded that the appellants have not sustained 
and will not in the future sustain any injury from the use to w Inch 
the respondent has put her proirerty.

For these reasons, in my opinion the case is not one in which 
the Court should interfere to enforce the covenant; and I would 
affirm the judgment and dismiss the appeal with costs.

Appeal ditmisnul

STOVER v. GOLD.

Alberta Suiiremr Court, ApJieUatr Division, Haney, C.J., Simmons oui 
McCarthy, JJ. October 10, 1919.

Contracts (|IVB—335)—Option agreement—Breach—Nonce—Anioa
PUR DAMAGES—TlME LIMIT—TENDER OP PURCHASE MONEY.

Where there has hocn a breach of an option agreement to porch i-, land, 
the holder of the option may, upon receiving notice of the breach, tiring 
an action for damages, although the time limit named in the "ption 
has not expired. It in not neismanry for him to tender the pur, lume 
money required under the option to be |iaid within the time limit, Is-fun- 
hringing the action.

Apfeal from the judgment of Stuart, J., in an action for 
damages for breach of an option agreement. Reversed.

The judgment applied from is ns follows:—
On November 16, 1916, an agreement in writing was executed hy the 

defendant aa jMirty of the first part and the plaintiff as party of the second part 
in the following terms:

“The first party in consideration of $100.00 in hand paid by the second 
party, the receipt of which is hereby acknowledged, agrees and covenants with 
the second party to sell him the option to purchase the following dcscrilxd 
lands, . . . containing 1,440 acres, more or less, according to (lovera- 
ment survey thereof, for the sum of $21,690.00.

“The second party shall have until March 1, 1917, to pay the first half of
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the above and in case he fails to do so shall forfeit all money paid down and 
this agreement shall become null and void.

“The first party may have the right to sell the above property himself, 
without advertising same or through other agents, and in case he does shall 
sell at not less than $16 per acre, and in such case shall pay the second party 
$300 for such privilege.

"R. F. (lold.
“C. C. Stover.”

On January 11, 1917, the defendant wrote the plaintiff a letter informing 
him that he had sold the property and enclosing a cheque for $300 “to take up 
(as he said) the option which I gave you on the Countryman property.” lie 
also said: “1 have sold it to a pretty good man, who expects to handle it 
himself. You will have to buy me a dinner on this. Please return option to

On January 24, the plaintiff, who had been absent in S|K)kane, wrote 
acknowledging the receipt of the letter and cheque. He went on to enquire to 
whom the property had been sold and whether defendant had sold it without 
the aid of a third party or of advertising. He said he thought there was a 
third party in the deal. He also claimed another $100, the amount paid for 
the option “in cast» the sale is bund fide as |H»r our option.”

On January 31, the defendant replied saving he had sold the land to one 
Ponsford for $20 an acre and denying that he had either udvertised it or sold 
it through an agent. He declared that Ponsford hail come to liim directly 
ami had asked to purchase it. He also denied any obligation to return the 
$100. The defendant was a banker or investor in Minneapolis and the plaintiff 
lived at Milk River, Alberta.

Prior to November, 1916, the property had been owned by one Country­
man who had been in great financial difficulty and had become heavily indebted 
to the defendant. The defendant had taken a transfer of the property from 
Countryman and had become the registered owner but he still held the title 
merely as security for his debt. Countryman, however, was not a direct 
party to any of the transactions but seems in fact to have ratified all that Gold 
had done. Were it not for this it seems to me that a grave question might 
have arisen as to Gold’s real authority, as, io some extent, a trustee for Country­
man. to make the contracts which he did. Doubtless the giving of the transfer 
was intended to cover such a jx>int as that.

After the defendant’s letter of January 31, there seems to have been a 
considerable period during which the parties were considering their position. 
On May 18, defendant wrote enclosing a cheque for $100 from Countryman 
himself. This letter was not produced but in a subsequent one of May 24, 
the defendant said he had done this at Countryman’s suggestion but that he 
was still confident that he was not obliged to pay that amount.

The plaintiff on May 19, had acknowledged by letter the receipt of this 
cheque but had refused to accept it and had returned it. In this letter the 
plaintiff declared that he would not release a caveat which he had tiled on 
the land.

The plaintiff never returned the cheque for $300. He said that he had 
not done so at first because he then thought the defendant was acting in good 
faith, but. his reason for not returning it later, when he thought he had dis­
covered otherwise, was not very clearly explained, if explained at all.

ALTA.
&ÏÏ.
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ALTA. The defendant did not succeed in making a transfer of the land to Ponsford 
until after the plaintiff had filed a caveat. According to the statement of claim 
thia caveat was filed on Feb. 5, 1915; on May 20, 1917, the defendant executed 
hie transfer to Ponsford; and thia transfer was registered and certificate issued 
to Ponsford, subject to the caveat, on May 29, 1917. On Sept, tt, 1917 
Ponsford served a notice under s. 89 of the Land Titles Act. Alta stats. 1909 
c. 24, demanding that the plaintiff proceed to establish his claim under Jus

On Oct. 29, 1917, the plaintiff began this action and in his statemeni of 
claim, after setting forth hie option agreement he alleged that the defendant 
had subsequently sold the land to Ponsford contrary to the provision of the 
agreement and in violation of its terms (meaning of course not in either ,,f 
the ways permitted by the agreement) and that he still refused and neglecicd 
to carry out that agreement, lie alleged that he had always been ready und 
w'lling to carry out the provisions of the agreement. He alleged further that 
by reason of the defendant’s breach of the agreement he, plaintiff, had Iwn 
prevented from procuring title to the said land or dealing with or disiMising of 
the same and had lost a sale at 120 an acre and so had suffered great damage.

Subsequently Ponsford applied to be made a party defendant ami an 
order to the effect was made on Nov. 29, 1911. This was after Gold hail tiled 
a defence. On Jan. 4, 1918, the plaintiff fik*l an amended statement of claim 
referring to Ponsford also as a defendant and while making the same claim fur 
damages only as against Gold, asked also for a lien for the amount thereof 
upon the land.

Next Ponsford began to attack the caveat liecause action thereon had 
not been begun in time. Ap|>arently this matter did not come to an issue, t hi 
March 30, 1918, the plaintiff agreed to release the caveat u|sm receiving :i 
sufficient bond securing him repayment of any damages ami costs he might 
recover against Gold. This bond was given, the caveat was withdrawn, title 
was given to Ponsford apparently with the plaintiff's consent and Ponsford 
dropped out of the case.

I have ascertained the exact facts in regard to these latter occurrences 
by reference to the file though the documents 1 have looked at were not put 
in as exhibits. But I understood counsel to have made at the trial explanui ion* 
as to the state of the parties to the action to substantially the effect I have 
mentioned Itecausc it was necessary to explain the absence of anyone repre­
senting Ponsford.

Now the most important fact in the case remains to be mentioned. Un 
account of the receipi of the notice from Gold that the land had been sold to 
Ponsford the plaintiff never gave any notice that he took up the option which 
hail !>cen given him by the defendant and made no tender either on Mardi 1, 
1917, or at any other time of the one-half of the purchase price mentioned in 
the agreement which w as by its terms to have been paid bv that date.

The first matter to lie dealt with is the interpretation of the contract. 
What was the real restriction placed u|*>n Gold with regard to his right of 
sale? Notwithstanding some carelessness in the wording l think it is clearh 
the meaning of the contract that Gold was not to be at liberty either to 
advertise the property or to sell it “through other agents." The word "with­
out" must be read, I thins, as grammatically connected with the second 
phrase as well as with the word "advertising” so that the real sense is “without 
advertising or (without doing so) through other agents." Giving a negative
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wiiHC to the word “without" which il really has in any «•une, we get, what wan 
quite obviously really intended. negation of action through other agents.

We have then this peculiar contract. For a consideration of 1100, Gold 
hound himeelf to keep his offer to Stover open till March 1. Yet he was free 
to sell to other parties in the meantime hut not by means of advertising and 
not through an agent and also at not less than $16 an acre. If he did sell 
within the strict limit of the right reserved to do so, he was to nay Stover $300.

'I he plaintiff’s case is that the sale ( iold made was made through an agent, 
one Lee, of Minnea|>olis, that therefore it was a sale not permitted at all, that 
( iold therefore violated his contract and that in consequence the plaintiff was 
relieved from the obligation of taking up the option on March 1, by paying 
one-half the purchase-money.

1 do not pro|K>se to deal in detail with the facts about the method of the 
sale to Ponsford. In reality it was not a sale but an exchange. Ponsford 
exchanged a tenement house in Minneai>olis for the Countryman land here 
in question. Whether this was in itself a violation of the agreement is a point 
which was not raised. Cold testified that he got in the tenement house the 
equivalent of $20 an acre for the land. However this may be, I think the 
pro|ier inference to be drawn from all the facts is that the son-ailed sale was 
made through Ixm-. Whether Cold really directly employed 1/ce or not seems 
to me to be immaterial if it was in fact through lx*e that the dealing was 
initiated. Ix»c was a real estate agent and had the property listed with him by 
some one according to lx*ttingwell's evidence. Hi- was not called to testify. 
The denials contained in his letters, while obviously lies, simplv serve to 
strengthen my belief that he was for a pur|N>sc trying to cover something up 
which somebody wanted to conceal. There was obviously mon- Is-hind the 
whole thing than was revealed in the evidence. Possibly Countryman did 
the listing with Lee. Even if it were not, as 1 have suggested, quite immaterial 
who did the listing as long as the sale was in fact initiated by lx*- by bringing 
the parties together, still the connection between Countryman and Cold and, 
at least immediately after the exchange, between Cold and Lee, was so close 
that 1 cannot resist the conclusion that Cold was in a real sense responsible 
for the listing with Lee although he may not, as lie said in the box, actually 
have done it himself.

The preqs-r conclusion, therefore, is, in my opinion, that the defendant 
went beyond the rights reserved to him in the agreement ami the situation 
heroines just the saint- as it would have been if the agreement had been an 
option in the usual form and the defendant had, without waiting till the 
expiration of the time allowed to the plaintiff to accept, agreed to sell the prop- 
erty to another person and hail at once informed the plaintiff of the fact.

I think the plaintiff must fail. I can see nothing in what occurred to 
relieve the plaintiff from his obligation to accept the option on March 1, by 
notifying Cold that he had done so and by paying or offering to pay one-half 
the purchase-price. It may lie that his uncertainty as to whether Cold had or 
had not sold within the rights given him by the agreement might relieve him 
from indicating his acceptance in the required form on the exact date fixed 
and that he would have been held to have still accepted in time if he had done 
so as soon as he had discovered that Cold hail exceeded his rights. But even 
when he did think he had discovered this, he made no tender ami indicated 
in no other way his desire to exercise liis rights under the option by obligating

ALTA.
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himtulf us a purchaaoi. But the plaintiff became suspicious at once, a* is 
indicated in hi* letter of Jan. 24. He waa informed very early in February !•> 
the letter of Jan. 31, to whom the property had boon wild and for what amount. 
He hail <•< >n*idcrabl«> time to make en<|uirie« and unie** something hud oerurnil 
to renmvc liie Huapicion*, I eannot aec anything which would juatify him m 
failing to indicate on March 1. in the pro|**r method, that he waa then ready 
and willing to buy the property or which would excuse him from doing m> if 
he really dcaircd to retain hi* right*. He could have accurcd higher right* 1 Loi 
Ponafonl ami. a* In* filing a caveat *hew*, he would have been ahsnloMv 
secure. It may lie suggested that he waa not obliged to buy a aecond law -amt 
with Ponafonl. But I eannot mdly understand how the plaintiff can ex|*it 
to declare ii|ion a contract of purchase ami aale until one ia forme»I. There 
rawer waa a contra» ! of purchase ami aalc formed at all. The only contre t 
ever condmled l>etwe»‘n the |iarti»w waa the option. Kven admitting that • >n 
nrcipt of the notification of the aale to P«mefonl the plaintiff waa jualifud m 
aeauming that the ilefcmlant did not intern! to carry out hia part of the barg.iin 
—a very huge assumption Itccauac it might have been that Child want»*! die 
Minne:i|Hilia apartmenla ami that Ponafonl wiut rca» I v to take the Alberta hud 
even auhject to the option in <>xchange therefor ami ready t<i fulfil <1- hie 
obligation* with roa|iect thereto —yet what waa the consequence? It ia hoim- 

what illogical hi any that Shiver waa on that acc«uint relieve»! from «hiinv hie 
part because he waa not yet l»*gally bound to <lo anything, under the term* of 
the opthni c«mtract. 'I’hen assuming that (ioltl'a action di»l put it »mt of lu» 
power hi fulfil hia bargain with Stover what did Shiver loee? I <lo not think 
he can lie aaid to have lost a contract »if purchase ami aale until one waa formed 
and one has never lieen forme»!. The plaintiff ha* never even up t»i tin* trial 
indicate»! hia nwlincas ami willingness hi buy. Did he ever really mean to 
buy or <li«! he not? Who knows? My impreaaion ia, from the way he and I m 
witness Madge, who ha»l agre«>«| to go in with him, a|Mike, that tliey \ - re 
simply exfiecting to resell nral to »lo this not after tliemeelvee taking up the 
option ami bimling themselves by a covenant to pay but by using the «iption 
as a mean* of «lelay until they could find s»ime»ine who would yield th«T a 
profit by buying tlie option from them. But Stover ha«l no right to a« ll die 
option. An «iption is not aaaignable unless it is agn*e«l to lie e»i ami the one in 
question aaye nothing about “aaaigna." His opti»m was. therefore, of no \alue 
aa wnnething which he eoul»l transfer to another without «Miming int»< :ui 
obligation «if any kiml himaelf ami lie cannot recover therefore any daninm * in 
that reganl for the kiss of it. It was imleo«l «if value aa giving him a right to 
buy himself, a right to create, if hem» pica*»*»! aial fulfill»*»! the necessary • ndi- 
tiona, a «Mintract lift ween himself ami (lol»l which <i«il»| woukl be Is mini to 
olwerve. for the purcluuie ami aale of the laml. But he never excn-i.scd Ins 
right t«i create such a c«mtract. Kven giving him all the time he coukl nsl he 
never t«aik the stc|* necessary to create the contract for the breach of which 
he is really in aulwtance ae«*king «lainages. He did mit prove t»i mv satisfaction 
that he was ever rea«ly ami willing to |ierform hia part even assuming that the 
contract had Ihm'Ii created.

The plaintiff bus mi*appli«-«l, in my npini«ui, 1Pc principle that when- two 
parties are both bourn! by a contract ami one of them «leclaree hia intention 
mit to fulfil hia |*rt the other is thereby relieve»! in some «-ascs from |ierfonning 
his |>art. It is, I think, an altogether unwarrant«*«l extension of this principle 
to say that in the circumstance* »if thi* case the plaintiff waa by <iol«l * a«itmn
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relieved from the necessity of doing what he needed to do to create a contract 
of «ale and purchase at all and therefore entitled to sue just as if one lmd been

The action will be dismissed with costs.
Shepherd, Dunlop and Rice, for appellant.
Ball and Holyoak, for rcs]x>ndent.
The judgment of the Court was delivered by
If akvky, C.J.:—It is contended by counsel for the respondent 

that the interpretation placed on the terms of the contract by the 
trial Judge was erroneous and that there was, in fact, no breach, 
even though the sale made by the defendant was made through 
an agent.

The term in question might, no doubt, be interpreted in the 
manner contended for on India If of the defendant if one had 
regard only to the English but one must look at the puntose, 
and doing so the only sensible interpretation seems to me to lie 
that given by the Judge. Moreover, that is the interpretation 
which the plaintiff put on it, wliich w as accepted w ithout question 
by the defendant. There was, therefore, it appears to me clearly 
a breach of the agreement to give the defendant until March 1 
to accept the offer to sell by paying the amount specified, and ujKm 
receipt of the letter of Jan. 11 notifying the plaintiff that his rights 
were terminated, in my opinion the latter at once had the right 
to bring an action for damages for breach.

In RotdM v. Carey (1914), 17 D.L.R. 172, 49 Can. S.C.K. 211, 
the xendor, after giving an option, as in the present ease, conveyed 
the land to another and at ]>. 182 (17 D.L.R.) and at p. 224 
49 Can. S.C.R., Duff, J., says:

It limy very well lie that oil discovery of the conveyance to Brown, the 
rvn|Nindvnt could have treated the execution of the conveyance ae a breach of 
tlir contract embodied in the memorandum of Novcmlivr and have sued for 
damages.

In that case it was sought to establish a complete contract 
of purchase and sale by acceptance of the option, which, however, 
failed. In the present ease, however, no such attempt is made.

The trial Judge seemed, however, to lie of opinion that the 
plaintiff was liound to offer to take up the option according to 
its tenus in order to succeed. With all respect 1 think that is not 
the correct view. As soon as the defendant notified the plaintiff 
of his repudiation of the agreement the plaintiff might, I think, 
haxc brought his action and might have had it tried liefore March

ALTA.
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Harvey, CJ.

1. It may he a difficult question to determine what the daniuio» 
are hut whatever they are the plaintiff is entitled to recover. The 
damages are not necessarily the difference lietween the price al 
wliich the land is offered and its real value I «cause the damages 
suffered hy the plaintiff are not what he lost by not getting the land 
which he was ready and willing to buy, hut what he lost by not 
having the right to get it if he were ready and willing to do so.

In my opinion he does shew that he could, and probably would, 
have taken up the option, though he liad not the money to do *, 
himself. Though the trial Judge |K>inta out that the option uns 
not assignable, plaintiff's counsel points out that all the plaintif! 
required to do was to intimate his acceptance of the offer w hen 
he would have a contract which would l« assignable.

The evidence shews that it was through one Madge that I la- 
plaintiff proposed to take advantage of the option and M.-idgi 
states that he was prejiared to advance the money and that if 
was agreed between him and the plaintiff tliat they would slum- 
equally in the profit on a sale. It seems fairly clear from the 
evidence that *20 an acre was a fair value for the land, for which 
they might have sold it and it was the price at which the defendant 
did sell it.

Tliis would l« *7,110 more than the price at which the plaintiff 
had the right to purchase it. If the plaintiff had accepted tla- 
offer and assigned a half interest to Madge it may well le thaï flu- 
two would have hail a good right to claim damages and that 
*7,110 would be the pro|er amount of such damages but lie did 
not do that and all the damages he, himself, has suffered is one- 
half of that amount, since it is only one-half of that which he would 
have received. 1 cannot see any way in which he can maintain 
any claim for the |iortioii wliich Madge would liavc gained.

The plaintiff paid *100 which was to lie erediU-d on the fuir- 
cliase price. Though the defendant offered to return this In- still 
has it. He, however, paid the plaintiff *300 when he made the 
sale, which the plaintiff still has. The plaintiff thus lias lienetited 
to the extent of *200 which should Is- deducted from the amount 
of liis <lamages.

I would allow the ap|ieal with costs and give judgment for 
the plaint iff for *3.3.r>5, Iming one-half of *7,110, less *200. with 
costs. . I /i/s'of «//oued.
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SHILSON 1. NORTHERN ONTARIO LIGHT AND POWER Co. Ltd.
Ontario Supreme Court, AmnUate Division, Meredith. C.J.O., Maclaren, 

Mayer and Hodyins, JJ.A. May N, 191».

Negligence (6 I C—50)—Tbkhpamkk Intelligent hoy -Danger signal*
AND SIGNS—DISREGARD OK IxjVHY ACTION KOK DAMAGES.

The negligence of an intelligent Imy who is able to rend, in disregarding
danger-signs and warnings put up at or near the place when» he is injured.
in a place where boys are not in the hahit of frequenting, disentitles him
to damages for the injuries sustained.

[Cooke v. Midland firent Western If. Co. of Ireland. |I900) A.C. 229.
distinguished. |

Aitkal by plaintiff from the judgment of Mastcn, J., in an 
action by an infant, suing by his next friend, to recover damages 
for injuries sustained from an electric shock, when he was walking 
upon one of the defendants’ pipe lines. Affirmed.

By his statement of claim the plaintiff alleged:—
2. That the defendants were an incor|>orated company, engaged 

in the production, transmission, and sale of electricity and com­
pressed air for )>ower and light punaises.

3. That the defendants’ plants for generating and producing 
the electricity and compressed air were situated on the Montreal 
and Matabitchouan rivers, several miles south-easterly from the 
town of ('ohalt, and the electricity was transmitted by wires strung 
on poles, and the compressed air was conducted through iron 
pipes placed alxne the surface of the ground from the said plants 
to the town of Cobalt, with branches of each running to various 
mines between the plants and the town. The wires and pipes 
passed through what was known as “(îillic’s Limit.”

4. That on the 31st July, 11117, the plaintiff was walking along 
one of the said branch-pipes of the defendant company upon or 
near the property known as the “Provincial Mine,” situate at or 
near the tioundary-linc between the said (Jillie’s Limit and the 
townsliip of Coleman, w here it crossed a shallow ravine, and, w hile 
so walking, came in contact with an electrical transmission wire 
belonging to the defendants. The transmission wire was heavily 
charged with electricity and crossed the pipe at right angles, 
between 3 and 4 feet above the surface of the pi|»e.

5. That, as a result of coming into contact w ith the said high- 
power transmission wire, the plaintiff was knocked off the said 
pipe to the ground, a distance of 12 feet, and was badly bruised and
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injured by the fall, and his face, l>ody, and feet were severely 
burned by the electricity, with the result that liis face is Inidly 
disfigured, parts of his feet have had to lie amputated, and lie is 
permanently crippled and disabled.

6. That the defendants well knew that the publie were 
accustomed to walk along the said pipes in the locality when the 
plaintiff was injured, and the defendants were negligent in not 
projierly guarding the said pi]ies, and were further negligent in 
constructing and maintaining the said high-power transmission 
wire in such close proximity to the said pipe, and in not properly 
guarding the said wire to |«event the jioesibility of coming in 
contact therewith.

7. That the plaintiff had lieen ill and suffered continually since 
he sustained the said injuries, heavy medical and other exiiensee 
had lieen incurred, and the plaintiff would always lie prevented 
from engaging in manual work or exercises.
t The plaintiff claimed Ifi.OOO damages.
f The defendants denied negligence and alleged that the plaintiff's 
injury was due to his own negligence, particularly in disregarding 
danger-signs and warnings put up by the defendants at or near the 
place where the plaintiff was injured.

The action was tried licfore Marten, J., and a jury, at 
Haileybury.

Questions were left to the jury, and these with the jury's 
answers thereto were as follows:—
( 1. Was the plaintiff on the pipe-lines where the accident
occurred w ith the knowledge or jiermiasion of the defendants? 
A. No.

2. Were children and other |*rsons in the liabit of walking on 
the defendant's pipe-lines to the knowledge of the defendants? 
A. Yes.

3. If so, did the defendants object or seek to prevent it? A. No.
4. Were children or others in the habit of walking on the 

defendants’ pi]>e-linee at the place where the accident occurred? 
A. No.

5. If so, were the defendants aware of the practice? A. So.
6. Was the plaintiff aware that the barricade and notice 

thereon were intended to warn persons not to walk on the pipe­
lines at that place? A. Yes.
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7. In the construction or maintenance of their lines were the 
defendants guilty of any negligence which occasioned the accident? 
A. Yes.

8. If so, in what did such negligence consist? A. In the 
electric wires l>eing too close to the pijics.

9. If you find that the defendants are liable, at what sum do 
you assess the damages? A. (1) To the infant plaintiff, $2,,riU0. 
(2) To the father, 8410.

The judgment appealed from is as follows:—At the close of 
the plaintiff’s case, counsel for the defence moved for a nonsuit, 
and the hearing of that motion w as enlarged until after the evidence 
for the defence had licen put in and the case had gone to the jury. 
The motion was then renewed.

Notw ithstanding the very able argument of Mr. Allen in answer 
to the motion for a nonsuit. I am of opinion that it must succeed.

Without determining whether the plaintiff was a trespasser or 
a licensee when walking ut*in the pi|ie-linc of the defendants, 
I find that the evidence adduced fails to disclose any duty owing to 
the plaintiff by the defendants which they failed to observe and 
perform. There was no evidence proper to lie submitted to the 
jury in support of question No. 7, or upon w hich they could find as 
they have. Consequently the motion for a nonsuit must lie 
allowed, and the action dismissed with costs, if demanded. I trust, 
however, that the defendants may see their way to forego their 
claims for costs.

A. (!. Slaght, for the appellant.
R. S. Roberteon, for the respondents.
Meredith, C.J.O. (at the conclusion of the argument for the 

appellant) :—The fatal difficulty in the wav of the success of this 
appeal is that the jury have found that lioys were not in the habit 
of frequenting the place where this lioy was w hen he was injured. 
That seems to me to be conclusive against the appellant. The 
only ground upon which the respondent company could lie made 
liable would lie upon the application of the principle of such a 
case as Cooke v. Midland Great Weetern Railway of Ireland, [1909] 
A.C. 229, where on the premises of a person there is something 
which is dangerous to children who resort there to play, and it is 
know n to the person that children do resort there. That doctrine 
has, in my judgment, lieen pressed in that case to the utmost limit.
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Then, if that difficulty were not in the way, I do not see whal thr 
respondent- could or ought to have done that they failed to do 
The places on their Une wliich are dangerous they took pains to 
surround with barricades, and they put up notices with large letton 
upon them, and they also indicated by the notices why they «ere 
placed. The boy saw these notices, was able to read them ; he wat 
an intelligent boy and knew that it was dangerous to go into the 
enclosure surrounded by the barricade.

Now, as far as 1 am concerned, I cannot follow the argun em 
that, if he did not know of the existence of the danger from the 
wire, he was only warned against the danger of slipping oil tl» 
pipes. What seems to me to be a complete answer to that is that 
if that were the case, there would have been notices all along thr 
pipe-line, but it was only at these dangerous places that tbs 
notices were put. What the respondents did was just the earn# 
as if they had a patrolman who said “Don’t go over into that 
enclosure, it is dangerous to go there," anil it shocks mv 
common sense to think that a boy or other i>erson who has teen 
warned in that way and chooses to go there, and is injured lit 
something that he did not expert to find, should I# entitled b 
recover.

The appeal is dismissed without costs.
Maclarf.n, J.A. t—I cannot quite agree with the learned ( hief 

Justice in the latter part of his deliverance. I concur in the result
Magee and Hodoins, JJ.A., also concurred.

Apptal ditmiurd mlkout eodt.

HESS v. GREENWAY.
Ontario Sunn me Court, Apjnllale Division, Meredith, C.J.ff., Madam 

Magee, 11 origin* anri Fergmon, JJ.A. Fcliruary lit, Ilf 19.
Landlord and tenant (6 III C—#3) I.ease—Hub-lease Dukiivf 

premises—Injury to property ok sub-tenant Knurrs of

A lease under the Short Form» of leases Act, K.H.C. 1914, c. Mil. mu 
t ained a clause under w liieli the owner agriasl to heat the demined premis* 
“«luring al! lawful working «lays to a reasonable extent." The les<nrwa> 
not t«i Is* res|>onsilile for damages “«luring Decenary repairs to the In- iHug 
plant, nor if the parties under contract with the lemur to heat suit I Imilding 
fail to <|o so, until he shall have received reasonable notice from time to 
time of the eomlilions, and shall have taken over the heating of the -urt 
building himn«‘lf ami snail have ha«l a reas«niable opportunity «if n-meih 
ing such conditions."

The lessees sublet part of the premises to the plaintiff, who suffer^ 
«lamages through the freezing of the water pipes between Saturday ami 
Monday morning «luring an unusually «‘old |ierio<l.
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Held, that the sublessee did not incur any liability to the owner on the 
covenant of Ida immediate landlord to "repair, reasonable wear and tear 
only eloepted," hut took subject to the obligation of such immethate 
landlord, and had no right to look to the owner to repair any part of the 
demiaed premises. He and hia immediate landlord took the premiaee 
aa they wen- and were not entitled to tkuiiagca for low sustained owing 
to the defective condition of the premiai-a.

[Rytaniie v. Fletcher (ISttHt, LR. d H.L. 330, ilialinguiahed.]

ONT.

8.C.

HUa

(ifttENWAt

An apiteal from the judgment of Latcliford, J., in an action Staten»m 
lor damages for the Ions sustained by the plaintiff owing to the 
bursting of a iteam-pi]H- in a room occupied by him in a building 
owned by the defendant Elliott. Affirmed.

Tlte judgment apjieuled from is as follows:—For some time 
prior to December, 1917, the plaintiff carried on the business of 
ty|ie-aetting in part of a building, extending from Nelson street to 
Richmond street west, in the city of Toronto, owned by the 
defendant Elliott. On Nelson street the building was numbered 
74 and 76, and on Richmond street 229, 231, and 233. Hess 
occupied part of the Richmond street front, under a lease from 
the owner. In July of 1917 the defendant Greenway, who 
carried on business as “The Greenway 1‘resa,’’ arranged with 
Hess and Elliott that Hess would surrender the lease which he 
held, that Elliott would demise to Greenway the ground-floor of 
No. 74 Nelson street for three years from the 1st September, 1917, 
and that Hess would sublet from Oreenway for the same term 
a part of such floor fifteen feet in width on Nelson street “and 
five windows hack from front of building"—a distance of 
between thirty-five and forty feet—“heat to be provided as speci- 
lied in the Greenway Press lease with the owner David Elliott.”

Elliott and Greenway, on the 1st September, 1917, executed a 
icase pursuant to the Short Forms of Leases Act. It contained 
:i danse under which Elliott agreed to heat the demised premises 
“during all lawful working days to a reasonable extent." The 
lessor was not to be responsible for damages “during necessary 
repairs to the heating plant, nor if the parties under contract 
with the lessor to heat said building fail to do so, until he shall 
have received reasonable notice from time to time of the condi- 
ditions. and shall have taken over the heating of the said building 
himself, and shall have had a reasonable opportunity of remedy- 
nc such conditions.”

The "parties" who were so under contract to heat the build-
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ONT- ing ire the Sinclair * Valentine Company, defendant, to whom.
S. c. on the lit September, 1917, Elliott demised for three years No.
Hell 233 Richmond street west, running through to, and including, 
eenw r ,n<* ^8 Nelson street; “also the basement and boiler

rooms under Noe. 229 and 231 Richmond street west, in the said 
building.’’

The lease contains an agreement by the Sinclair k Valentine 
Company to furnish fuel and a competent man so as to provide 
heat in the several sectioni of the building “to the reasonable 
satisfaction of the tenants therein.’’

The lessor agreed to change the boilers from low to high 
pressure, and to put on a reducing valve “to step the stem, 
pressure down to the necessary pressure to heat the building."

The plaintiff entered into possession under hia agreement 
with Greenway, and proceeded to cut off the portion he had 
leased, by partitions extending from floor to ceiling. Greenws; 
urged Hess to use woven wire instead of glass in the partitions 
above a height of six or seven feet, so as to permit an equalise 
tion of the temperature between the plaintiff’s premises, exposed 
as they were, owing to the many windows on the east, to extnm» 
of heat and cold, and that portion of the ground-floor oocupi-d 
by Qreenway. Hess, however, used glass.

The only means of heating the linotype room and office of 
the plaintiff consisted of one end of a radiator or set of ten or 
twelve one-inch steam pipes, seventy-two feet in length between 
the headers, suspended from hangers along the east wall of the 
building under the windows The length of the end of the 
radiator projecting into the plaintiff’s premises was about 
thirty-five feet From the south end of the lowest pipe a half 
Inch pipe led to a valve in the distant basement near the boiler 
This small pipe was a necessary part of the system at one time 
but not after high pressure boilers had been installed by Elliott, 
as he had agreed in his lease to the Sinclair & Valentino Company 
It was, however, allowed to remain in ita old position. It was 
not intended to be used to drain the radiators; but at times, 
when steam was turned into the heating system after being off 
as it sometimes was from Saturday afternoon until Sunday or 
Monday morning, the opening of the valve at the end near the
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boilers induced a more rapid circulation of steam than would OWT- 
otherwise have been posaible. To allow the valve to remain ft*/ ,
open more than a few minutes would have occasioned a loss of
steam, and consequent lessening of the effect which the steam • » r.

Gsezvway.
tu generated to produce.

On the 28th December, 1917, during a period of extreme 
cold, water accumulated in this email pipe, as a result no doubt 
of condensation, and there froze, bursting the pipe and causing 
leaks. Hess called in a foreman of the defendant Greenway, who 
promised that something would be done “as soon," to use Hess’s 
words, “as the cold spell was over." Before that period was 
over—next day in fact—Saturday the 29th December, about 
half-past ten in the morning, the engineer of the Sinclair t 
Valentine Company, who was in control of the heating plant, 
after communicating with Mr. Elliott, cut off the small pipe 
where it had burst, and placed a plug in the end connected with 
the radiator. The return-pipe from the radiator was not inter­
fered with. Steam was shut off while the work was being done 
—a period of less than half an hour.

The weather was intensely cold that day. At the observatory 
a minimum of 17 degrees below zero was recorded.

Hess closed hie shop about noon. He returned about 4 p.m.. 
and then noticed that the temperature in it was unususlly low.
He did not, however, report the fact to Greenway or to either 
of the other defendants, or to the engineer of the Sinclair *
Valentine Company, or open a doer which led from the linotype 
room to the Greenway premises. Steam had been cut off for 
an hour or more in the interval between noon and * o'clock, but 
was on again from 4 or 4.15 until 5.15, when it waa cut off, as 
was usual onSaturday afternoon. The steam remained off until 
Sunday morning. It continued on until Sunday night, when it 
was again turned off until Monday morning.

The weather in the interval, while it had moderated a few 
degrees, continued to be excessively cold—11 degrees being the 
recorded minimum.

In consequence of a message from Greenway’a foreman, Hess 
came down early on Monday to find his type-setting machines 
badly rusted and damaged owing to a series of bursts in the
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0NT steam-pipes. On Saturday night, or Sunday night, water had 
a C. accumulated by condenaation in the lower tubee of the radiator, 

along a aag, greateat about midway between the headere. The 
> water froze while the (team waa off, and expanding buret the

< iNMNWAT. .... , . . ,
pipes, causing water and steam to escape into the plaintiff's 
premises when steam was turned on, and occasioning serious 
damage to the plaintiff’s delicate and costly machines. For such 
damage and the lose consequent upon it, the plaintiff seeks to 
hold the defendants, or one of them, liable.

As against Greenway it is contended that his agreement- - 
"heat to be provided as specified in the Greenway Press lease 
with Elliott"—amounts to an undertaking on hit part that heat 
as so specified shall be provided.

It may also be regarded, it is said, as an assignment of the 
agreement—a covenant it is not, as the lease is not under seal - 
as to heating expressed in Elliott's lease to Greenway—and that, 
viewed in that aspect, Elliott, as well as Green way, is liable. 
Liability of Elliott in tort is also put forward, on the ground 
that the pipes which Elliott had placed in position were m 
faultily arranged, or hung, that they sagged and thus caused 
damage to the plaintiff. Another ground of his claim against 
Elliott is that Elliott ordered or sanctioned the cutting and 
plugging of the small pipe, on the 29th, by the engineer of the 
Sinclair ft Valentine Company. The company is to be held liable 
because its engineer cut the small pipe, and, by shutting off the 
steam on Saturday, and overnight on Saturday and Sunday, 
occasioned the damage sustained by the plaintiff.

I find, upon the evidence, that the work done on the small 
pipe on Saturday had nothing to do with the accident. Ordin­
arily that pipe was closed as effectively by the valve near the 
boiler as it was by the plug put in by the Sinclair ft Valentine 
Company’s engineer. Nor did the bursts result from the 
shutting off of the steam on Saturday morning while the work 
was being done. Elliott’s sanction—properly sought and prop, 
erly given, as he was the owner of the building—is therefore 
immatériel. A circumstance tending to shew the want of rela­
tion between the cutting and plugging of the small pipe is that 
no change was afterwards made in that pipe, and that no
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trouble arose when later in the same winter the mercury fell to ONT 
20 degrees below zero. The only change in the plaintiff’s prem- 8. C 
ises during the winter was that a door from the linotype room to 
the Greenway premiaee was left open whenever the weather waa , »•

.... .... .. (iKKKNWAV
very cold. A much greater equalnation of temperature would, 
in my opinion, have been effected had Greenway'a recommenda­
tion aa to the uee of wire instead of glaaa in the upper part of 
the pertitiona been adopted by the plaintiff.

Upon the moet favourable construction to the plaintiff of 
the agreement aa to heating between Greenway and Hess, the 
latter waa entitled to nothing more than what Elliott had bound 
himself to furnish Greenway. By the reference to the Elliott- 
Greenway lease, all the conditions affecting Elliott's liability to 
Greenway for damages equally affected Green way 'a liability to 
Hese for damages. The premises were to be heated only during 
working daye, and Oreenway waa not to be responsible for 
damage arising during necessary repairs, nor if the “parties"
(Sinclair 4 Valentine Company) under contract with Greenway 
to heat the building failed to do eo, until Oreenway had received 
reasonable notice of the conditions, had taken over the heating 
of the building himself, and had been afforded a reasonable 
opportunity of remedying the conditions.

The interval between Saturday and Monday, in which the 
accident occurred, waa not a lawful working day. Even if it 
waa, and the Sinclair 4 Valentine Company failed to heat the 
premiaee, Oreenway waa entitled to notice of their failure, and 
to an opportunity of remedying it. He had no aueh notice and 
no euch opportunity. The leak in the email pipe, of which he 
had notice, caused no damage and had no connection with the 
damage sustained.

I am, therefore, of opinion that no liability can be held to 
attach to Oreenway.

The action of the engineer of the Sinclair 4 Valentine Com­
pany in cutting and plugging the email pipe having no relation 
to the accident, the action as against that company also fails.

It is urged that Elliott ia liable owing to the defective con­
struction of the heating aystem, or the negligent inspection and 
maintenance thereof.
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A defect undoubtedly existed in the radiator at the time of 
the accident—a sag of about an inch—and but for the eag it is 
improbable that the accident would have happened. Other 
causes undoubtedly contributed, as the shutting off of the steam 
during part at least of what was not a working day, the isola­
tion of the plaintiff’s premises from other portions of the same 
floor in which the other half of the same pipes did not burst, 
and then the intensely cold weather.

But, even if the sag in the radiator was the sole and direct 
cause of the accident, no liability attaches to Elliott. No con­
tractual relation whatever existed between him and the plaintiff. 
He had not, either in his lease to Greenway, or in his lease to the 
Sinclair & Valentine Company, covenanted to repair. There was, 
in the circumstances, no breach of any duty which Elliott owed 
to his tenants, or, for a greater reason, to the plaintiff: Hals- 
bury’s Laws of England, vol. 18, p. 504; Lain v. Cox, [1897] 1 
Q.B. 415.

The action wholly fails and is dismissed with costs.
If the plaintiff was entitled to succeed, I should have esti­

mated hie damages at $700.

T. N. Phelan, for the appellant .
H. J. Scott, K.C. for the defendant the Sinclair '* Valentine 

Company, respondent .
William Proudfoot, K.C., for the defendant Elliott .
Q. H. Gilday, for the defendant Greenway, respondent.
The judgment of the Court was read by.
Mekf.dith, C.J.O. :—This is an appeal by the plaintiff from the 

judgment, dated the 2nd November 1918, which was directed 
to be entered by Latchford, J., after the trial before him, sitting 
without a jury, at Toronto, on the 22nd September in that year.

The action is brought to recover damages for the loss sustained 
by the appellant owing to the bursting of a steam-pipe in a 
room occupied by him in a building owned by the respondent 
Elliott. Parts of the building were let by the respondent Elliott: 
one part to the respondent Greenway and another part to the 
respondent the Sinclair & Valentine Company, and the appellant 
was subtenant of the respondent Greenway of part of that part 
of the building of which he was tenant.

The building was steam-heated, and the boiler by which the
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steam was produced was in the basement, and was included in ONT. 
the lease to the Sinclair & Valentine Company. g. c.

The steam was carried through the building by means of 
iron pipes attached to the outer walla of it; the piping in the «• 
premises let to the respondent Greenway consisted of ten pipes ___
hung horizontally for the distance of seventy-one feet, part of M,,ed,tl’c J 0 
which was in the part sublet to the appellant, and the remainder 
in the other part of the premises let to the respondent the Sinclair 
t Valentine Company, by whom it was occupied.

By the terms of the lease to the respondent Greenway, the 
respondent Elliott agreed to “heat said premises during all law­
ful working days to a reasonable extent, but will not be respons­
ible for damages in case fuel is unobtainable, nor during neces­
sary repairs to heating plant, nor if the parties under contract 
with the lessor to heat said building fail to do so, until he shall 
have received reasonable notice from time to time of the condi­
tions, and shall have taken over the heating of said building 
himself, and shall also have had a reasonable opportunity of 
remedying such conditions.”

The lease to the respondent the Sinclair & Valentine Com­
pany contains the following provisions as to the heating system 
and its operation :—

“It is understood and agreed by and between the parties 
hereto that the lessee will furnish sufficient fuel provided same 
can be obtained and a competent man to look after the heating 
apparatus so as to provide heat in the entire six sections or 
block, to the reasonable satisfaction of the tenants therein.

“Provided always that if the lessor receives complaints from 
the other tenants in said block or is called upon to pay any claim 
for or in connection with insufficient heating therein, he may 
himself at any time or from time to time undertake the furnish­
ing of fuel, the employment of a competent man as aforesaid, or 
any other thing in connection with said heating, and charge the 
lessee with all expenses for the same or in reference thereto, 
such expenses to be payable forthwith upon demand and to be 
and be treated and collectable as rent in arrear hereunder, ai^d 
in any such case the lessee shall not in any way interfere with 
the lessor or any person or persons employed by him in con­
nection with the heating aforesaid.
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“The said lessor agrees to change boilers in said building to 
high pressure and have same tested to fifty lbs. pressure by 
Casualty Company. Put on reducing valve to step the steam 
pressure down to the necessary pressure to heat the said building. 
Also install two traps to return the water to boiler. The 
entire work to be completed on or before August 31st, 1917.”

The lease to the appellant contains a provision that heat 
will be provided, “as specified in the Greenway Press lease 
with the owner David Elliott.”

It is clear from the provisions of these leases that all the 
parties knew of the terms of the lease to the respondent the 
Sinclair * Valentine Company as to the heating of the building 
and that the heating of the building and the heating appliances 
were to be under the control and management of that company, 
subject to the right, reserved by the lease to that company, of 
the respondent Elliott himself to take over the heating of the 
building in certain events, upon the happening of which it was 
provided that he should have the right to do so.

The questions to be determined are :—
(1) Whether there was any duty reeling upon the respondent 

Elliott, in the operation of the heating system, to take care that 
the piping in the part of the building occupied by the appellant 
was in a proper state of repair and condition.

(2) Whether that duty, if it existed, was an absolute one 
or only a duty to take reasonable cape.

(3) Whether, if the duty waa only to take reasonable care, 
the respondent Elliott failed to discharge that duty.

No question arises as to the right of the respondent Elliott 
to delegate any duty resting upon him as to the heating of the 
premises, because it is clear, as I have said, that the appellant 
knew of the arrangement as to the heating system and the heat­
ing of the building that had been entered into with the Sinclair 
& Valentine Company, and must be taken to have assented to 
the delegation of the duty.

I am unable to agree with the contention of Mr. Phelan that 
the duty which, as he contended, the responder* Elliott owed to 
the tenants of the building, was an absolute duty, and I am of 
opinion that, if he owed any duty to the appellant, it was a duty,
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in the operation of the heating ayatem, to take reaaonable care 
to see that the heating appliances were and were kept in each 
a state of repair aa that injury would not result to the occupants 
of the part of the building leased to the respondent Greenway 
from the operation of the heating system—in other words, not 
to be negligent in the performance of that duty.

Negligence has been defined to be “the omission to do some­
thing which a reasonable man, guided upon those considerations 
which ordinarily regulate the conduct of human affaire, would 
do, or doing something which a prudent and reasonable man 
would not do:" Blyth v. Birmingham Waterworks Co., 11 Ex. 
781, 784; and negligence is not “absolute or intrinsic,” but “is 
always relative to some circumstance of time, place, or person," 
imposing a duty to take care: Degg v. Midland R. W. Co. (1867), 
1 H. & N. 773, 781.

Before dealing with the question of negligence aa applied 
to the circumstances of the case at bar, I will state shortly the 
reasons why I do not think that the duty of the respondent 
Elliott—which for the present I will assume he owed to the 
appellant—was an absolute one, but only a duty not to be guilty 
of negligence.

Counsel for the appellant relied upon the judgment of 
Scrutton, J., in Hart v. Rogers, [1916] 1 K.B. 646, but I prefer 
the reasoning and decision of Lush, J., in Dunster v. Hollis, 
[1918] 2 K.B. 795, and it is to be observed that the question 
in Hart v. Rogers was an entirely different one from that pre­
sented for consideration in the case at bar. In that ease the 
landlords let to a tenant a flat on the top-floor of a building, 
but retained possession and entire control of the roof. Water 
found its way into the flat through cracks in the roof, and what 
was held was that the landlords were bound to repair the roof, 
and that they did not discharge that obligation by shewing that 
they took reasonable care to keep it in repair.

In the case at bar, the heating plant, to the knowledge and 
with the assent of the appellant, was not being managed by the 
landlord, but by the respondent the Sinclair * Valentine Com­
pany, and it was the means by which heat was to be supplied to 
the premises occupied by the appellant and the respondent
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Greenway, and the plant waa therefore being operated for their 
benefit aa well aa that of the landlord. Nor ia it a caee to which 
the maxim tic utert tuo applies.

If the principle of the decieion of the Houee of Lorde in 
Rylandt v. Fletcher (1868), L. R. 3 H.L. 330, ia applicable to the 
case at bar, it may be that we are bound to hold that the duty 
of the reapondent Elliott waa an absolute one, and that he is 
answerable for the consequences of the bursting of the pipea.

In eome of the Courte of the neighbouring States, the view 
ia taken that the principle ia eo broadly elated that it ia applicable 
where a man haa brought on his land for the purpose of hie 
business something necessary for carrying it on, which ia neither 
in itself nor in its operation a nuisance, but which without negli­
gence causes injury to another; but theae Courts have declined 
to apply the principle to such caeee.

The reasoning of Beasley, CJ., in Uarthall t. Wdwooi 
(1876), 38 N.J. Law 339, against its applicability and combat­
ting "the broad doctrine . . , that a man in law is an insurer 
that the acts which he does, such acts being lawful and done 
with care, shall not injuriously affect others" (p. 343), com­
mends itself to me as sound, and it is difficult to see how, if it 
were otherwise, the business of a modern town or city could be 
carried on.

A similar view was taken by the Commission of Appeals of 
the State of New York in Loses v. Buchanan. (1873), 51 N.Y. 
476.

In these two cases, the question was as to the liability of a 
person on whose premises a steam-boiler was operated to answer 
in damages to his neighbour for injuries caused by the explosion 
of the boiler, and the holding was that if it was operated with 
care and skill so that it was no nuisance, in the absence of proof 
of negligence on his part, he was not liable.

In Cotulick v. Standard Oil Co. (1890), 122 N.Y. 118, it was 
held by the Court of Appeals that “the law does not impose upon 
one conducting a lawful business upon his own lands the obliga­
tion of saving others harmlees from the consequences of inevit­
able accidents ; the limit of his duty where no contract relatione 
exist, is the exercise of reasonable care and caution to eave others 
from injury."
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Jafft y. Harteau (1874), 11 9jckel« (N.T.) 398, is s east 
somewhat similar to the case at bar. The defendant wu the 
owner of a house leased to one Van Duzer. Van Durer sublet 
a part of it to the husband of the plaintiff. She wu injured by 
the explosion of a kitchen-boiler, used by the tenants, which wu 
situate in the top of the house. The action, which wu brought to 1 
recover damages for injuries sustained by the plaintiff owing to 
the explosion, failed, the Court being of opinion that the defend­
ant wu not liable, there being no evidence that he knew of or 
had any reason to suspect any defect or that any danger wu 
to be apprehended from the use of the boiler for the purpou 
intended.

In Peü v. Reinhart (1891), 127 N Y. 381, the plaintiff sued 
to recover damages for injuries sustained owing to her having 
tripped on a stairway carpet which, to the knowledge of the 
defendant, wu in a defective condition, used by the defendant’s 
tenants, of whom the plaintiff wu one; and in delivering the 
judgment of the Court, Bradley, J., stated the duty of the 
defendant to be “to use rcuonable care to keep this stairway 
in repair and suitable condition for the safe passage by hie 
tenants over it in their way to and from their rooms."

It is utisfactory to know that the English Courts have not 
pressed the doctrine of Rylande v. Fletcher as far u in the 
view of these American Courts it logically extends, and that at 
all events it is not to be applied to such a case u this, where the 
thing which causes the injury is not operated solely for the 
benefit of the owner of it, but for the benefit of the person who 
suffers the injury u well is of the owner.

Such a case was Contain v. Taylor, L.R. 6 Ex. 217. In that 
case the facts were that the plaintiffs hired of the defendant the 
ground-floor of a w arehouse, the upper part of which wu occu­
pied by the defendant himself. The water from the roof wu 
collected by gutters into a box, from which it wu discharged by 
a pipe into the drains. A hole wu made in the box by a rat, and 
through this hole the water entered the warehouse and wetted 
the plaintiffs’ goods. The defendant had used reasonable ears 
in examining and seeing to the security of the gutters and the 
box. The doctrine of Rylandt v. Fletcher wu invoked by the
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plaintiffs, but the action failed, the Court holding that the 
defendant was not liable, either on the ground of an implied 
contract, or on the ground that he had brought the water to 
the place from which it entered the warehouse. Beam well, B., 
stating his opinion (pp. 221, 222), said:—

“In Rylandt v. Fletcher the defendant, for his own purposes, 
conducted the water to the place from which it got into the 
plaintiff’s premises. Here the conducting of the water was no 
more for the benefit of the defendant than of the plaintiffs. If 
they had been adjacent owners, it would have been for the bene­
fit of the adjacent owner that the water from kit roof was col­
lected, and the case would have been within the decision is 
Rylandt v. Fletcher; but here the roof was the common protec­
tion of both, and the collection of the water running from it wae 
also for their joint benefit.”

In Rote v. Fedden (1872), L.R. 7 Q.B. 661, the facts were 
that the plaintiff occupied for business purposes the ground-floor 
and the defendants the second-floor of the same house, respect 
ively, as tenant from year to year. There was a water-closet on 
the defendants’ premises to and of which they alone had secern 
and use. After their respective premises had been closed on s 
Saturday evening, water percolated from the water-closet 
through the first-floor to the plaintiff’s premises and caused 
damage to his stock in trade. The overflow was owing to the 
valve of the supply-pipe to the pan having got out of order and 
failed to close and the waste-pipe being choked with paper. The 
defects could not be detected without examination, and the 
defendants did not know of them, and were guilty of no negli­
gence. The action, which was brought to recover damages for 
the injury done to the plaintiff’s stock-in-trade, failed, the Court 
being of opinion that there was no obligation on the defendants 
to keep the water in at their peril, and they, having been guilty 
of no negligence, were not liable to the plaintiff for the damage 
he had sustained. Rylandt v. Fletcher, which was relied on by 
the plaintiff’s counsel, was distinguished, and the proposition of 
counsel, ‘‘that, the plaintiff and defendants being occupiers 
under the same landlord, the defendants, being the occupien 
of the upper storey, contracted an obligation binding them in
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favour of the plaintiff, the occupier of the lower storey, to keep ONT. 
the water in at their peril,’’ was negatived. It waa also held 8. c.
that the maxim sic utere tuo ut alienum non la dot did not apply. j.

The distinction between cases of occupiers of adjacent lands 
and cases of occupants of separate storeys in the same house, 
established by these two eases, was recognised in Humphries v. 
Cousins (1877), 2 C.P.D: 239, 246, and the principle of the 
decision in Carstairs v. Taylor was applied by the Court of 
Appeal in Anderson v. Oppenheimer (1880), 5 Q.B.l). 602, in 
which case it was held that, as the water which escaped was 
stored in a cistern for the benefit of the plaintiffs as well as of 
the other tenants, the doctrine laid down in Hylands v. Fletcher 
did not apply. The same principle was applied in Blake v. 
Woolf, (1898) 2 Q.B. 426. I refer also to Gill v. Kdouin 
(1894-5), 71 L.T.R. 762, 72 L.T.R. 579. It was also recognised 
by a Divisional Court in Poleley v. Mickleborough (1910), 21 
O.L.R. 556; see also Childs v. Lissaman (1904), 23 N.Z. L.R. 
945, where the cases arc collected and dealt with, which was 
referred to with approval in Pauley v. Mickleborough.

It is also to be observed that, as Wright, J., pointed out in 
GM v. Edouin, 71 L.T.R. at p. 763, the doctrine established by 
Hylands v. Fletcher is subject to several qualifications, one of 
which is that, “where a man uses his land in the ordinary and 
reasonable manner of use, and damage happens to his neighbour 
without wilfulncss or negligence, no action lies.’’

I have thus far dealt with the case apart from the fact that 
the piping, which, according to the contention of the appellant, 
was defective and out of repair, was situate in that part of the 
building leased to the respondent Greenway and sublet to the 
appellant.

Gkeknway.

MemlMSA’JO.

By the lease from the respondent Elliott to the respondent 
Greenway, the latter covenanted with Elliott “to repair, reason­
able wear and tear, lightning and tempest, only excepted ; ’ ' and, 
although the appellant, being only a sublessee of part of the 
premises, did not incur any liability to Elliott on the covenant, 
he took subject to the obligation on the part of his immediate 
landlord and had no right to look to Elliott to repair any part

45—48 d.l.r.
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of the demised premises. He and his immediate landlord took 
the premises as they were, and it is well-settled law that in such 
circumstances the tenant is not entitled to claim from his land­
lord damages for loss sustained owing to the defective condition 
of the premises when they were let, or to any want of repair aris­
ing during the term.

It is clear, therefore, that if the heating appliances in the 
premises demised to Greenway were in had condition or out of 
repair or became so during the term, no liability attached to the 
landlord to put them in proper condition or to repair them.

Then as to negligence. Mr. Phelan’s argument failed to 
satisfy me that any negligence on the part of Elliott was proved. 
The proximate cause of the bursting of the pipes was the freez­
ing, after the heating plant had been shut down, of water formed 
by the condensation of the steam which had lodged in a slight 
sag or depression in the pipes. It is clear that this sag or 
depression had existed from the time when the pipes had been 
first attached to the wall of the building, which was eleven years 
before the trial. The heating system had been operated during 
all those years without anything untoward happening, and 
nothing had occurred that shewed that any trouble or danger 
was to be apprehended from the existence of the sag ; and it is, 
I think, impossible, on that state of facts, to find that the 
respondent Elliott was negligent because he did not take steps 
to have the sag taken out. Neither the respondent Grccnway 
nor the appellant appears to have anticipated danger from the 
existence of the sag; and I do not see why, if they did not antici­
pate it, negligence should be attributed to Elliott because he did 
not.

It is also clear law that a landlord does not, in the letting of 
a building such as Elliott let, warrant that the building is 
reasonably fit for the purpose for which it is intended that it 
will be used, but that the tenant takes it as it is, and his landlord 
is under no obligation to repair or to make good anything that 
is found to be defective or out of repair.

On this branch of the case, Barker v. Ferguson (1908), 16 
O.L.R. 252, Rogers v. SoreU, 14 Man. R. 450, and Betcher v. 
Hagell (1906), 38 N.S.R. 517, may be referred to.
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In Barker v. Ferguson it was held that ‘ ‘ a tenant taking part 
of a building, in other parts of which are defects likely to result 
in damage to him, should examine the premises and contract for 
the removal of such defects as are apparent, otherwise he will 
have no remedy afterwards against the landlord for damage 
caused by such defects.”

The case at bar is an û fortiori one for the application of the 
principle of this decision, because the defect existed in the 
demised premises.

I would, for these reasons, affirm the judgment dismissing 
the action as against the respondent Elliott, and dismiss the 
appeal from the judgment with costs. The same result must 
follow as to the other defendants. No case was made against 
the respondent Grccnway, and the case against the respondent 
the Sinclair 4 Valentine Company also failed, for the reasons 
I have given in dealing with the case against the respondent 
Elliott, and for the additional reason that that company owed 
no duty to the appellant except the duty, in operating the heat­
ing plant, to do him no intentional injury.

Appeal dismissed.

DUTCHZESAN v. BRONFMAN.

Saskatchewan Court of A/i/ieal, S'ewtands, lomont and Elwood. JJ.A. 
(ktntur ;e, /»/».

Contracts (4 III B—200)—Void—Loan's Day Act—Compensation— 
Duty or Court.

A contract entered into by a tradesman on the lord's Day for the sale 
of goods is void. The purchaser, however, having received the goods 
must either return them or compensate such tradesman (H.K.8. liKttl 
c. HO).

It is the duty of the Court to notice that such contract was made in 
violation of the Lord's Day Act although no objection on that ground 
is taken in the pleadings

Appeal by defendant from the judgment at the trial in an 
action on a contract for the sale of an automobile. He versed.

L. Nick Robinson, for apjtellant.
A. F. Sample, for respondent.
Newlands, J.A.:—The objection was taken before this Court 

that the contract upon which the plaintiff sues was made on a 
Sunday and is, therefore, null and void.
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R.S.S. 1909, c. 69, s. 3, makes any contract for the sale or 
purchase of chattels made on the Lord’s Day null and void. Tin- 
contract in question is dated June 30, 1918, which was a Sunday. 
The contract is therefore null and void and the plaintiff cannot 
recover.

It is unnecessary for me to express an opinion on any of tin- 
other questions raised, I being of the opinion that the appeal 
should be allowed with costs, for the alxne reasons.

Lamont, J.A.:—On June 27, 1918, the defendant signed an 
order which in part reads as follows:—

York ton, 8a«k,
City Curage, Ltd.

Motor Care.
I hereby order of you the following goods, which you are to deliver 

F.O.B. Yorkton, on or about at once burring deluys in traus|x)rtu1i<>n. or 
delays caused by circumstances beyond our control Oldsinobile Model 37.

Extra Equipment. Ordinary.
Terms, One Chevrolet Car. (850.00, Cheque $770.00, two notes signed 

by Wassill BuchinofT & Son. #400.00.
On June 30 he saw the automobile which the City Oarage 

proposed to deliver in fulfilment of his order, and was not satisfied 
with it. So he entered into another agreement with them, which 
in part reads as follows:—

Yorkton, Sask., June 30th, IS.
City Garage Ltd.

Motor Cars.
I hereby order of you the following goods, which you are to deliver 

F.O.B. Yorkton, on or about at once barring delay in truns]x>r1ulinn or delays 
caused by circumstances beyond control.

Nash Six Model.
Extra Equipment, Standard. By Chevrolet Car Cheq. $770.00 and post 

date chq. $365.00, and notes $400.00.
The first arrangement was made with one Weinmeistcr, and 

the second with the plaintiff himself.
The notes referred to in the order, as found by the trial Judge, 

are (1) a note for 8200, falling due in the spring of 1919, and (2) 
a note for a like amount, falling due in the spring of 1920 made by 
Wassill Bacliinoff & Son. The defendant was unable to deliver
these two notes, and the plaintiff brought this action for $100, 
the face value of the notes, and interest thereon at 8%, and also 
for $10.30, repairs. These repairs were likewise ordered from the 
City Garage Co.

The defendant denied that the plaintiff had sold and delivered
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to him the Nash automobile referred to in the statement of claim, 
or any other goods. It was admitted that the contract for the 
Nash au ton obile was made on Sunday, June 30.

The trial Judge gave judgment for the plaint ill" for the amount 
claimed, overruling the objection on part of the defendant that 
the City (iarage, Ltd., should have been the plaintiff. He over­
ruled this objection on the ground (1) that there was no evidence 
that the City (iarage, Ltd., was an incorporated company, and 
(2) that Rronfman had stated that he was its sole proprietor.

That the contract was made with City (iarage, Ltd., the docu­
ments prove. That the plaintiff was the s de proprietor thereof 
or had any interest therein there is, in my opinion, absolutely no 
evidence before us, nor was there any before the trial Judge. 
At the trial no evidence was given on the point. It is not re­
ferred to in the Judge’s notes. In his examination for discovery 
the plaintiff does say (Q. 2) that lie owned and operated “the 
City (iarage at York ton.” This question, however, was not put 
in evidence. Counsel for the defendant put in questions and 
answers 1, 305, etc., deliberately leaving out question 2 and 
answer. That question and answer not being in evidence, the 
trial Judge was not entitled to consider it,, nor arc we, although 
the whole of the examination is copied into the appeal book.

At this i>oint it may not be inadvisable to call attention to 
the impropriety of printing in the apixuil lx>ok the whole of an 
examination for discovery where only certain qu»-;ions and 
answers have been put in evidence. Only those parts which are 
put in should appear in the appeal book, and it is V - duty of the 
taxing officer to see that the printing of sucli ,y arc taxed.

I draw attention to this, because we have had a number of 
cases in which the entire examination has l>een printed although 
only certain jxjrtions thereof were put in evidence.

The contract having been made with the City Garage, Ltd., 
and the plaintiff not having shewn that he is entitled to the 
money due thereunder to that company, the action must fail on 
that ground.

Rut even had the plaintiff established his right to sue, I am 
of opinion the action must still fail as it stands. It is brought on 
a contract made on the Lord’s Day. C. 09 of the Revised Statutes 
prohibits, under penalty, any merchant, tradesman, etc., from

SASK.
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selling personal property on the Iword’s Day, and from exercising 
on that day “any worldly labour, business or trade of his ordinary 
calling” (save as to certain exceptions not material here), and 
also provides that all contracts for the sale of personal properl \ 
made on that day shall l>e utterly null and void.

Assuming the contract in question to have been made with the 
plaintiff, he was, in making it, exercising his ordinary trade or 
calling on the lord’s Day. This is what the statute prohibits, 
and no action can be brought on such a contract. It was, however, 
objected that we could not consider tliis point as it was not raised 
in the pleadings.

In The Association of St. Jean-Baptiste v. Brault (1900 . 
30 Can. S.C.R. 598, the contract was one in connection with a 
scheme for the* operation of a lottery, forbidden by the criminal 
statutes of Canada. It was held that such a contract was illegal 
and that it was the duty of the Court ex tnero motu to notice the 
illegality at any stage of the case and without pleading. The 
duty of the Court in this regard w as discussed at length in Tin 
Consumers Cordage Co. v. Connolly (1901), 31 Can. S.C.R. 244, 
where, at p. 297, Girouard, J., says:

These derisions, and the language of all the Judges in the other ease*, 
proceed upon the ground that if, from the statements of one of the purlin, 
either in the Courts below or in ap|ie»d. or otherwise, the cause of ae1i< n 
api>ears to arise cz turpi causâ, or out of the transgression of a ixisitive law, 
"there,” continues Lord Mansfield, “the Court says he has no right to he 
assisted. It is u|>on that ground the Court goes, not for the sake of the defend­
ant, but because they will not lend their aid to such a plaintiff."

1 am therefore of opinion that, where a tradesman comes into 
Court upon a contract entered into on the Lord’s Day for the sale 
by him of goods in the exercise of his ordinary trade or business, 
it is the duty of the Court to notice that such contract was made 
in violation of the statute, even although no objection on that 
ground is taken in the pleadings. The statute was passed for the 
preservation of the sanctity of the Sabbath, and effect should be 
given to it, notwithstanding that its violation by one party to an 
agreement may have been condoned or waived by the other 
party.

The contract therefore, in my opinion, is unenforceable. The 
new of the trial Judge that the plaintiff could succeed upon 
the order of June 27, because the defendant failed to perform
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his contract of Juno 30, is, in my opinion, untenable. The 
first order was for an automobile which was never delivered or 
accepted, and which all parties understood to lie abrogated by the 
second order. Although the contract made on the Lord’s Day 
cannot be enforced, the defendant, if he has obtained possession 
of the Nash automobile, is not entitled to keep the car and refuse 
payment. He must return it or compensate the vendor therefor.

The appeal, in my opinion, should be allowed and the action 
dismissed. As the plaintiff has not shewn that lie had a right to 
sue, and as his right was questioned by the Court below, I think 
the defendant is entitled to his costs both here and in the Court 
below.

Elwood, J.A., concurred with Lament, J.A.
A ppeal allowed.

Re STANDARD LIFE ASSURANCE Co. AND KRAFT.
Ontario Supreme Court, A p peltate Division, Meredith, C.J.O., Marl arm, Magee, 

and Hudgins, JJ.A. March 2X, 1019.
Insurance (§ IV B—170)—Beneficiary—Assignment of interest—Wife 

of assured—Direction by assured as to payment—Statutory 
right—Estoppel.

An assured who has by the terms of the policy made the insurance 
money payable to his father, who has in effect made an assignment of his 
interest to the wife of the assured, may under his statutory right by a 
second designation direct that the insurance money be paid to the fut her 
to the exclusion of the wife. The doctrine of estoppel does not apply to 
such a case.

Appeal by Flora Elizabeth Kraft from the order of Meredith, 
CJ.C.P., in a motion by the Standard Life Assurance Company 
(upon originating notice) for an order for leave to pay into Court 
the amount due upon a policy of insurance upon the life of Irvin 
Kraft, deceased, and for an order determining to whom the amount 
should be paid. Affirmed.

The judgment appealed from is as follows :—The single question 
involved is: whether the second designation, made by the insured, 
of his father, is valid.

After the first designation of the father, the father assigned his 
right under it to the son’s wife, and afterwards he ‘‘designated” 
the son’s son; but that designation was admittedly ineffectual, 
even if treated as an equitable declaration of trust, because of the 
prior “assignment” to the son’s wife. The insured admittedly 
and obviously could change the beneficiary—a beneficiary could 
not.
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For reasons which apparently son and father considère)] 
ini|)crative, they desired, and took steps, to deprive the wife and 
her son of all interest in the insurance: the means taken were the 
second designation by the insured of his father, which, if v alid, had 
the desired effect.

Rut, though it is admitted and is obvious that the insured hail 
power to deprive his son and wife, liecausc he had power to deprive 
his father of his former right, and they took only under the father 
and had no higher right than he, it is contended that that object 
was not effected by the second designation of the father—that the 
insured had no jiower to make the later designation directly of 
him : that that could be effected only by first a designation to some 
third person and after that a designation to the father again.

That contention 1 decline to consider seriously. If it is to he 
held that the law requires such useless, for any sensible purposes, 
“circumlocution," some other Court must put the stigma upon it.

If the “assignment" to the wife- assuming the interest of the 
father—a changeable liencfieiary only—to have been assignable, 
without considering the point—though really in effect but a second­
ary designation, and if it had been an assignment or declaration of 
trust for value, effect should not le given to it, not because the 
second designation was invalid, hut because equity would attach 
to the fund again in the father’s hand for his own benefit the right 
of the wife in it previously acquired for value.

Mr. Smith may take out an order for payment of the money in 
question into Court as sought by the insurance company; and. 
should no appeal against my ruling as to the right to the money 
be taken within 30 days, Mr. Secord may then take out an order 
for ]>ayn;cnt out of Court of the money to the father of the insured, 
less the costs of all parties of this motion, which are to lie paid to 
them respectively.

J. M. Fergumn, for the appellant.
M. A. Secord, K.C., for the respondent Oilman Kraft.
E. C. Cattanach, for the Official Guardian.
The judgment of the Court was read by
Meredith, CJ.O.:—Tliis is an appeal by Flora Klisabetli Kraft 

from an order dated the 20th December, 1918, made by the Chief 
Justice of the Common Pleas, on an originating motion for the 
determination of the question as to the lierson entitled to the
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proceeds of a policy of life insurance effected by Irvin Kraft, 
deceased, the husband of the appellant, on his own life.

By the terms of the policy, the insurance money was payable to 
the respondent Dilmnn Kraft, who is the father of the deceased. 
After effecting the insurance, the deceased married the appellant, 
and what is in effect an assignment of his interest under the policy 
was made by the respondent Dilman Kraft to the appellant.

Subsequently differences arose between the deceased and his 
wife, and they separated, and the deceased then made a direction 
that the policy should l>c for the benefit of his father. The manifest 
purpose of this direction was to prevent the appellant from receiv­
ing. under the assignment which the respondent Dilman Kraft had 
made to her, the insurance money.

The appellant claims that she is entitled to the money; that 
whatever interest in it passed to the respondent Dilman Kraft, 
either under the tenus of the policy or by virtue of the subsequent 
declaration, passed by the assignment from him to her.

I am of opinion that that contention is not well-founded. All 
that passed to her by the assignment was what the assignor was 
then entitled to. If no subsequent direction had been made by the 
deceased, she would have l>een the jierson entitled to the insurance 
money; but the deceased, in the exercise of his statutory right, 
determined that it should not go to her, but should go to his father, 
and so directed. The right of the father under this sul«sequent 
direction was a different right from that which had been assigned 
to the appellant. There is no room for the application of the doc­
trine of estoppel ; that doctrine is applicable to a case where a person, 
who assigns something that he has no right or title to, subsequently 
acquires it, and, by the application of that doctrine in such a case, 
the assignment liasses the info ost acquired, and it is said to “feed 
the estoppel,” and the assignment then takes effect in interest and 
not by estoppel. That doctrine has no application where some 
interest has passed by the assignment, as was the case here.

I would affirm the order apiiealed from and dismiss the api>eal 
with costs.
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Appeal dismissed.
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ONT. Re SUN LIFE ASSURANCE Co. AND McLEAN.
8. C. Ontario Supreme Court, Appellate Diet* ion, Mrreilith, C.J.C.I*.. /., 

Sutlurland and Middleton. .1.1. March R, 1919.
Insi kaxvk (I IV R—ICO)—Endowment poij. y—Chanc.k or benkfk i u;v 

—Ontario Inhvranck Act, (R.8.O. 1014, c. IK.'l).
An endowment policy differs from ii jmlicy |Miveble at deatli. I , 

assured aft4-r maturity hut before actual payment has a right t-i 
the beneficiary but not to alter or divert the lienefit of any beneliehry 
for value, nor the benefit of a prefernal Iwneficiary to a person in,: , f 
that class. Tlie naming of a beneficiary under such a jsilicy. if u 
creates a trust in favour of that iM-neficiary, creates only a trust m the 
event of death; and is subject to the riglit of alteration by the • " n j 
ms set out in the Ontario Insurance Act (H.S.O. IV14, c. 1KÎI, s. 171.

Statement. Appeal by a lionpficiary nattiptl in an endowment policy 
front an order of Rose, J., on a motion by the insurance company 
for leave to pay into Court the amount said to lie sufficient to 
discharge the company of all liability u|xm the policy. Varied.

The order appealed from i< a< follows :—This is a motion, mai le on 
behalf of the Sun Life Assurance Company of Canada, for leave to pity 
into Court the Sniount, said to lie required to discharge the company 
of all liability upon a pertain endowment policy. The policy is 
dated the 4th October, 1898. By it the company assured the life 
of D. B. McLean in the sum of *1,000 and contracted to pav that 
sum to the assured on the 1st October, 1918, or, should the assured 
die lieforc that day, then to his mother, Ophelia McLean ; and 
it was provided that, should the policy lie in force on the 1st 
Octolier, 1918, the assured should lie entitled to certain optional 
benefits, c.g., to convert the sum assured and profits into a paid- 
up policy payable at the death of the assured, or to withdraw a 
certain sum in cash and receive in addition a paid-up policy for 
$1,000.

By an instrument dated the 21st August, 1906, D. B. McLean 
declared “that the said policy and the assurance thereby effected” 
should “be for the lienefit of Adèle Caroline McLean, and" did 
thereby “specially appropriate the said policy accordingly and 
revoke all interest any other person or persons” might “have in 
it.” Adèle Caroline McLean is the wife of the assured.

After the 1st October, 1918, the company issued a cheque in 
favour of Adèle Caroline Mclean for a sum said to be the amount 
of the policy with profits, less the amount of a loan standing 
against the policy, and sent the cheque to the assured for delivery 
to the payee. The assurer! returned the cheque, and filed with 
the company a new designation of beneficiary, in which he declared 
that “the said policy and the assurance thereby effected” should
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lie for the benefit of his mother “in the place and stead of Adèle ONT* 
Caroline McLean,” and that he did “specially appropriate the 8. (’. 
said policy accordingly and revoke all interest of the said Adèle pK 
Caroline McLean or of any other jierson or persons in it.” Xmvhamv

Adèle Caroline McLean asserts that on the 1st October, 1918, Co. 
she became entitled to payment of the sum assured and profits, 
and that neither the assured nor his mother has any present 
interest. She, therefore, supports the company’s application and 
asks that the money 1* paid into Court and lie paid out to her.
The assured and his mother oppose the application, the assured 
alleging that it is his desire to exercise the option to convert the 
sum assured and profits into a paid-up policy payable at his 
death.

A question has been raised as to whether the instrument of 
the 21st August, 1900, which docs not purport to lie an assignment 
of the policy, but merely an “appropriation” made “in accordance 
with the terms of the statutes in that behalf,” had the effect 
simply of substituting Adèle Caroline McLean for Ophelia McLean, 
as the jierson to receive the sum assured in case 1). B. McLean 
should die lieforc tlie 1st October, 1918, or really amounted to a 
designation of Adèle Caroline McLean as the person entitled not 
only to receive whatever money might become payable upon the 
death of D. B. McLean before the 1st October, 1918, but also to 
receive any sum that might lie payable by reason of 1). B. Mcl/ean 
surviving until the 1st Octolier, 1918, and to exercise whatever 
options might, but for the instrument, have lieen exercised by 
D. B. Mclx»an after the day mentioned. I do not think it neces­
sary or desirable to express any opinion upon that question on the 
present application: liecauae it apjiears to me that, as regards 
the relief now sought, the result is the same whichever view of 
the effect of the instrument is correct. The company’s contract 
is with D. B. McLean: he is the assured, and, whether liis designa­
tion of Adèle Caroline McLean as beneficiary had the effect of 
designating her merely as the person to receive the money in case 
of his death or designated her also to receive the money (or, instead 
of receiving the money, to receive, e.g., some money and a new 
policy) in case he lived, I cannot find in the statute anything to 
deprive him, during his life and prior to the <lischarge of the 
policy by payment or otherwise, of his statutory right to sul>
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stitute a new beneficiary. Notwithstanding the fact that the 
company had issued a cheque, which had not reached the hands 
of Adèle Caroline McLean, if she was the proper person to receive 
payment, the policy was a subsisting policy, and the company's 
contract with D. B. McLean had not been discharged, when in 
Noveml>er, 1918, he attempted to revoke the benefits theretofore 
conferred ujxm his wife and to substitute his mother as beneficiary; 
and I think that his attempt was successful, and that whatever 
rights Adèle Caroline McLean had theretofore possessed passed 
to Ophelia McIanui. See the Ontario Insurance Act, R.S.O. 1914, 
eh. 183, sec. 171.* From this it seems to follow that D. B. McLean 
or Ophelia McLean has some right to select some benefit other 
than the payment of the cash which the company desires to pay 
into Court, and that the order asked for could not Ik; made with­
out defeating that right. The motion, therefore, fails and will lie 
dismissed. Adèle Caroline McLean must pay the costs of the 
assured and his mother—the issue was really lietween her and 
them ; the company will neither receive nor pay costs.

There is no issue raised as lietween D. B. McLean and Ophelia 
McLean, and 1 express no opinion as to their respective rights 
under the policy and the instrument of November, 1918.

J. F. lloUiss, for the appellant.
J. W. Payne, for the assured and for Ophelia Mel-can, 

respondents.
L. Macaulay, for the insurance company.
At the conclusion of the hearing, the judgment of the Court 

wras delivered by
*171.—(1) Every jierson of the full age of 21 years shall have an unlimited 

insurable interest in his own life and may effect bovA fide at his own charge 
insurance of his own jierson for the whole tenu of life, or any shorter term 
for the sole or partial benefit of himself, or of his estate, or of any other person, 
whether the beneficiary has or has not an insurable interest in the life <>f the 
assured, and the insurance money may lie made payable to any person for 
his own use or as trustee for another person.

(3) The assured may designate the beneficiary by the contract of insur­
ance or by an instrument in writing . . . and may by that contract or
any such instrument, and whether the insurance money has or has not been 
already ap|>ointed or ap|>ortioned, from time to time appoint or apportion 
the same, or alter or revoke the benefits, or add or substitute new beneficiaries, 
or divert the insurance money wholly or in part to himself or his estate, hut 
not so as to alter or divert the benefit of any person who is a beneficiary for 
value, nor so as to alter or divert the benefit of a jierson who is of the claw* 
of preferred Itcneficiaries to a person not of that class or to the assured himself 
or to his estate.
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Meredith, C.J.C.P.:—It is admitted that, under the policy, 
upon the expiry of the endowment period, the assured is 
given several “ options; ” and that, at the time of the making of 
the application for leave to pay the money into Court, lie had not 
exercised any ; and also t hat. when it was lending, lie elected to take 
a paid-up policy, payable at his death. The application of the 
insurance company for leave to pay the money into Court was 
therefore rightly dismissed.

Rut the order of the learned Judge went leyond that and 
purported to deal with the claims of the wife and mother to the 
money.

Until the policy has matured, any such adjudication is pre­
mature: the assured may change his “ beneficiary.”

The appeal should lie dismissed, but the order should be 
varied so as to confine it to a dismissal of the motion, and there 
should be no costs here or tielow. Order varied.
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Meredith,CJ.C.P.

SCOTLAND v. CANADIAN CARTRIDGE Co. ONT.
(hilnrio Su/tnnn Court, .1/./* II oh birixion, Mi red il h, ('.J.C.Ilirilton, q p 

BUM end iiidSeion, JJ. if#» 90, 1919.

Master an» servant (|IIB 130)----Munition factory—Employee—
Poisonous oases Ventilation—Injury to health Proximate 
cache -Proof-.

In ttn action brought by a workman to m-over damages for injury to 
liiH health caused, :is lie alleged. by ueyhi'l of liis employers' duty to liim 
as tl <-ir servant while working in their munition factory to ventilate the 
ImiMing in whieh he worked ho v.h to Keep the : ir re siiinbly pure o an to 
rentier harmless, an far ns reasonably practical va | suif* generated in the 
voiirHe of the work. Held, that the fact the Wt.rkmeii'e Com|>cnsal ion 
Board had rejected the claim on the ground that ii was not a ease «if 
‘‘personal injury by ncciilent ” ami so was not within the Workmen's 
Compensation Xet, «li«l not stum I in the way of the present aciun.
Held, also, that there waa no evidence on xx! ieh re: smiable men could find 
in .plaint iff * favour, lie having failli! to prove absence of proper ventila­
tion. the presence of imisonous vapours, or that the two combineil were 
the |»roximate cause of his ill health.

Appeal by the defendants from the judgment of Clvte, J., Statement. 
u)xm the findings of a jury, in favour of the plaintiff, in an action 
to recover damages for injury to the plaintiff’s health by his Iteing 
compelled to breathe gas-fumes while at work for the defendants 
in their munitions factory, in a room said to lie without ventilation.
Reversed.

Strachan Johnston, K.C., and H. A. Burbidge, for the appellants.
H'. S. MacBrayne, for the plaintiff, respondent.
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The judgment of the Court was read by
Meredith, C.J.C.P.:—This action was brought by the plain­

tiff, a workman, to recover from the defendants, his employers, 
$5,000 damages for injury to his health, caused, as he alleged, bv 
neglect of their duty to him as their servant while he was work­
ing for them in their ammunition factory, at Hamilton, from 
the month of October, 1916, until the month of February, 1917. 
The action was begun on the 27th May, 1918: and was based 
upon an alleged breach of duty under the “common law,” and also 
under the Factories Act: at the trial an amendment was allowed, 
and made, extending the claim to one under the Public Health 
Act also.

The duty alleged by the plaintiff throughout was to ventilate 
the building in which the plaintiff worked in such a manner as to 
keep the air reasonably pure so as to render harmless, as far as 
reasonably practical, vapours generated in the course of the work 
done there: the breach alleged was a neglect of such duty: and 
the consequence was the emission of strong, irritating, and poison­
ous gases, which, owing to the absence of such ventilation, per­
manently injured the plaintiff’s health.

The"gases,"or “fumes" as they were generally called throughout 
the trial, were alleged to have arisen from small tanks into which 
hot metal, in the process of manufacture into ammunition shells, 
was dipped in a solution of prussic acid and a solution of sulphuric 
acid.

In order to succeed in the action it was therefore necessary 
for the plaintiff to prove: that such vapours or fumes did arise 
from such tanks; that so arising they were injurious to health; 
that the defendants were guilty of a breach of duty to ventilate 
the building; and that the plaintiff’s health was injured, and to 
what extent, by such vapours, by reason of such absence of venti­
lation.

The case was tried by a jury, who found : that harmful gases 
were so generated, “the three fumes of gases combined sulphuric 
acid, cyanide of potassium, and natural gas;" that the building 
was not ventilated in such a manner as to keep the air reasonably 
pure and so as to render harmless so far as reasonably practicable 
all gases, vapours, or other impurities generated in the course of 
the manufacturing process carried on by the defendants while the
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plaintiff was in their employment; that the conditions of the 
factory where the plaintiff worked caused his present and possibly 
future disability; that the injury complained of by the plaintiff 
was caused by the defendants’ negligence; that the negligence 
was, “sufficient ventilation was not provided while the plaintiff 
worked there;” and that the plaintiff was not guilty of contributory 
negligence: and they assessed the plaintiff’s damages at $3,500 
under the common law, and at $3,064.44 under the Factories Act.

The assessment at the greater sum under the" Act seems to have 
arisen from the fact that the jury did not understand that compen­
sation only could be given, that the limitation provided in the 
Act was the maximum, that no more could be awarded, nor could 
more than the loss be aw arded if it were less than the maximum : 
however, judgment was properly directed to 1h> entered for the 
lesser sum, and that is not now objected to.

The next preliminary matter which arises is involved in the 
question: why is this case here, why is the claim not one for the 
Workmen’s Compensation Hoard? The answer is: that it was 
twice l>efore that Hoard, and was rejected as one not within the 
provisions of the Workmen’s Compensation Act. It appears, 
however, that on both occasions the claim was entertained by the 
Board, and that one of its members went to the building and 
inspected it and was satisfied that it w as well-ventilated ; and that 
a medical referee was appointee! under sec. 22 of the Act, and that 
he made a thorough examination of the plaintiff, and from such 
examination was satisfied and certified to the Hoard that the man 
was suffering from diseases of long standing which were in no 
way connected with his employment by the defendants: but the 
Board rejected the claim on the ground that, if it could be sup­
ported in fact, it would not be a case of “personal injury by 
accident” (sec. 3 (1) in Part 1. of the Workmen’s Compensation 
Act), and so it could not be one within the Act; amd, whether 
that conclusion was right or wrong, it is made final and conclusive 
by sec. 15 of the Act, as enacted by sec. 8 of an Act to amend the 
Workmen’s Comjænsntion Act, 5 tico. V. ch. 24. Therefore the 
Act does not stand in the way of this action.

And the only ground upon which this appeal can be allowed is: 
that there was no evidence upon which reasonable men could find 
in the plaintiff’s favour; and, if that be so ns to any one of the
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essential findings, the defendants should have judgment dismissing 
the action notwithstanding the verdict.

The action is one of a somewhat unusual character: one giving 
rise to questions witli which jurors, ami Judges too, are likely to 
he unfamiliar, questions of a more or less scientific and difficult 
nature; and necessarily a case in which the onus of proof resting 
on the plaintiff is a difficult one: proof of absence of ventilation; 
proof of tlie presence of poisonous vaimurs; and proof that the 
two combined were the proximate cause of the plaintiff’s ill-health; 
and also proof of the amount of damages.

Yet little effort seems to have been made to prove sou c of 
these things. Let us deal with them in the order in which I have 
just stated them.

Instead of calling some competent witness to prove defective 
ventilation, the plaintiff based his case mainly on the testimony 
of a foreman of the work in which he had been employed ; but a i an 
with no six rial knowledge and a man who had been discharged 
by the defendants from their employment on the complaint of 
some of the men under him. There may, of course, lie sufficient 
proof without the testimony of those who have studied the 
subject or learned from experience: there may lie proof from 
circumstances alone. Rut the mere fact that the plaintiff worked 
in the building, and ever since has been in ill-health, is not proof; 
that other workmen complained is not proof. The men were 
working from 6.30 in the morning till 6.30 in the evening, with 
only a half-hour's intermission for dinner: they were so working 
in order to make extraordinary wages and to help to fill the urgent 
need of ammunitions. In such circumstances, more than the 
usual indispositions were sure to occur, and there are always mote 
or less.

Then, against this somewhat haphazard proof, the defendants 
called first the mendier of the Workmen's Compensation Hoard 
who inspected the building, upon the plaintiff's claim made under 
the Act, in September, and he described, in evidence at the trial 
of this action, the ventilation as “splendid ventilation," at the 
time of his inspection. Their next witness was a consulting 
engineer of over 20 years’ experience, and he firmly testified to the 
sufficiency of the ventilation, describing the building as a typical 
modem mill building, w hich, from the character of its construction,
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ventilates itself. He also made it plain that a hood over the 
tanks, as suggested by the discharged foreman, would afford no 
protection to any one working where and as the plaintiff was. 
This w itness was followed by a building contractor, who had had 
7 years' experience as a construction engineer, and was a Bachelor 
of Applied Science of the Mctlill University. He descrilied the 
ventilation in question as good, and added that he did not believe 
it could be improved on in a building of that kind. And lastly a 
number of workmen and officers of the defendant company also 
testified to the sufficiency of the ventilation ; the latter also testi­
fying to the usual inspections, by provincial officers under the 
Factori e Act, of the building, without fault having ever lieen 
found w th it.

Having regard to the onus of proof, 1 am of opinion that the 
plaintiff did not prove any primâ facie case of neglect of duty 
towards him in this respect.

Upon the next vital question—proof of the presence of 
poisonous vapours—the plaintiff’s case was even more halting. 
Not a witness was called having any knowledge of the subject; 
and the circumstances, upon which only any contention in the 
plaintiff’s behalf can be made, really proved nothing. All the 
symptoms of illness of the plaintiff de|rosed to were, by all the 
physicians, stated to !>e symptôme of a common, everyday char­
acter that may arise from any one of many common ailments; 
they proved nothing: nor did the fact that out of place prussic 
•nd sulphuric acids might lie virulent tioisons, though it may 
well lie that some jurors might wrongly consider it conclusive 
against the defendants. And here again the defendants supplied 
the proper evidence. It was obtained from a witness, a chemist 
and chemical engineer, who was in the employment of the CJovem- 
nient of the United States of America, as inspector of the making 
of munitions. His testimony, briefly stated, was that no poisonous 
gases could come from the tanks because of the dilute character 
of the solution; and in cross-examination, on questions framed so 
as to elicit such answ ers, said the effect of the solutions, as to poison­
ing by gases, would lie just alxmt the same as a glass of water: 
that the tanks were, so far as poisoning by inhalation went, 
absolutely harmless; and that if the plaintiff got sick there it must

46 -48 d.l.r.
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OWT‘ have been from some other cause : and he gave fully, in cross- 
C. examination, the reasons why that was so. 

s< oti.and 1° this connection it should be stated that the jury—without 
, *'• knowledge of the subject—rejecting the whole testimony added

v AN Mil AN
('AHTMixiK natural gas as a poison which contributed to the plaintiff’s injury.

No attempt was made to controvert this evidence: mid, 
obviously, nothing is gained by relying on the proof of the pudding 
until there is proof that it was eaten: proof of consequences will 
not help if that which was eaten was really something else.

In these circumstances, no other conclusion can be reached by 
me than that reasonable men could not find, upon the evidence 
alone, that the plaintiff was injured by poisonous vapours arising 
from these tanks: though reasonable men might be led by their 
impulses to do so: but verdicts cannot stand upon genernus 
impulses, and are not commendable from any point of view «hen 
they cost the impulsive nothing, when they put the burden upon 
others who have done no wrong. Therefore, on this ground also, 
in my opinion, the action failed and should have been dismissed 
at the trial.

The third ground presents also a formidable obstacle in the 
plaintiff’s way to success in this action. Was there any evidence 
upon which, even if it had been proved that the tanks did emit 
poisonous vapours, reasonable men could find that such vapours 
were the proximate cause of the plaintiff’s ill-health?

The man testified that he had always, before going to work in 
this building, been in good health; but he admitted that his 
discharge from military service in Canada a few months after he 
entered it purported to be a discharge because of physical dis­
ability, and surgical photographs—“X rays”—taken by the 
medical referee demonstrated to him that the man had long 
suffered from rheumatism affecting the bones of the spine and had 
been tuberculous.

But, for the plaintiff, three physicians were of opinion that his 
state of health at the present time and ever since he left the 
defendants’ employment was caused by the vapours of prussic 
acid or sulphuric acid—one condemning the prussic acid only. 
All of these physicians were examined as witnesses before the 
expert in chemistry witness was called; and none of them was 
confronted with it; nor was any attempt made to recall them
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in view of it. None of them professed to have any special know­
ledge in chemistry or toxicology, indeed the most emphatic of 
them in support of the plaintiff was also most emphatic in asserting 
his lack of knowledge of |>oisons and their effects. And all three 
Admitted that the man’s symptoms of disease were common 
symptoms that might arise from any of many ordinary causes— 
that there was no distinctive symptom ; that without the man’s 
statement of the cause of his ailments they would lie without the 
groundwork of their opinions: that they never went to test the 
tanka or see the building, and that they had to rely altogether ut>on 
the man's “history" of his ailment and its causes: but that 
what they saw, and what they were told accorded with the con­
clusion reached by them. One only of them professed to have 
seen another case of such poisoning; but even in that case it 
dejiended, just as this case does, on his own diagnosis only, and so 
cannot !>e treated as an authenticated case. If the plaintiff 
really thought he had a good case against these defendants, it is 
extraordinary that he did not call as a witness some one who had 
some knowledge of and experience in such cases.

For the defence the medical referee lieforc mentioned testified, 
with much confidence apparently, that the plaintiff's ill-health 
was not at all attributable to poisoning by prussic or sulphuric 
arid, but that he was suffering from long standing bacterial 
diseases, osteo-arthritis—chronic rheumatism affecting the bones— 
and pleurisy, which he thought “was an old tulierculosis;” and he 
testified that this was demonstrated by the photographs which 
he had taken of the man and produced at the trial. And to this 
must lie added the testimony of the chemist, which it liears out.

In these circumstances, how could reasonable men, of the 
urdinary class in inexperience and want of knowledge of such 
things, say that the plaintiff’s injuries were not caused by germ 
diseases, but were caused by prussic and sulphuric acid and 
natural gas poisoning; adding the last of the three adds, to the 
minds of all who have lived in natural gas and oil-producing 
districts, an additional reason for the conclusion that reasonable 
men trying and determining a case according to law, without fear, 
favour, or affection, could not find for the plaintiff on this question: 
*e Jackson v. Hyde (1869), 28 U.C.R. 294, and Reed v. Ellis 
(1916), 32 D.L.R. 592, 38 0.L.R. 123.

s. c
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Board’s medical referee, as well as the investigation made by one 
of its members.

I am accordingly in favour of allowing this appeal and dis*
Meredith,
CJ.CP missing this action, for each of these three reasons.

Appeal allowed.

N. 8. MILLS v. BIDEN.
Nova Scotia Supreme Court, Chisholm, J. September 7, 1918.

S. C. Wills III (1—120)—Construction—Estate in kkf. ok for life IWkh
OF HALF AT COMMON LAW I.M I'Ll K11 I'OWKR IN F.QCITY KsTOI'l'l.l.
Tortious knfboffment—)Statut» of Limitations.

A devise to 1 lie testator's wife of “all my real and |K?rsonal estate of 
which 1 shall die seised ami possessed or to which 1 shall lx* entitled and 
all debts which may be due to me tit the time of my disease with bill power 
and authority for fier to dispose of the same tit her discretion by absolute 
deed or deeds of conveyance executed by her or by her last will and 
testament among my children or any one of them and should she <li< 
without executing such deed or deeds or last will and testament then tin- 
same to lie divided among my children surviving . . . ”

Held, that the widow took a life estate only with power of appointment 
to the children or to some of them ami a gift over to the children if tbe 
power were not exercised.

The widow having purjsirted to convey the fee, the Court further held. 
that tlu- mode of conveyance adopted bv her amounted to a bargain and 
sale, taking effect under the Statute of Uses, and was not a lord ms feoff, 
ment which under the law would work a forfeiture under the Statute of 
Limitations (H.S.N.S. 1000, c. 107).

Statement. Action to recover possession, end rents and mesne profits of 
certain property, the devisee having purported to convey the fee.

V../. Palan, K.< ’., and K. T. Parker, for plaintiffs; F. />. Milner, 
K.C., for defendant.

Chisholm. J. Chisholm, J.:—One William Nelson Mills dic'd at Amherst, 
N. K.. on Aug. 10,1802, and was at the time of his death the owner 
in fee simple of certain parcels of land in «and near Amherst. 
One of these was his homestead property, on a portion of which 
the Terrace Hotel now stands. Another portion of the* home­
stead is in the occupation of the defendant and is the subject- 
matter of this action. William Nelson Mills executed a will, 
dated Aug. 8, 1802, which said will was duly proved on Jan. 13, 
1803, in the Court of Probate in and for the County of ( uinler- 
land. The will, it may lie here noted, is in the handwriting of 
one James E. Purdy, the Registrar of Deeds for the County of 
Cumberland, who was not a solicitor, had never studied law, and 
was not, so far as the evidence taken on the trial shews, in the 
habit of writing wills.
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The will (testator’s own punctuation lieing observed) is as N~ **• 
follows:— 8. C.

This is the last Will and Testament of me William Nelson Mills of Miu> 
Amherst in the County of Cumhorlanil, Curriagemiikcr, I give and devise and t.
bequeath unto my wife Klisalwth Mills all my real and (wrson&l estate of which Bidkr
1 shall die seized and possessed or to which I shall l>e entitled and all debts chiwhoim i
which may lie due to me at the time of my disease with full power and authority
for her to dispose of the same at her discretion by absolute deed or deeds of
conveyance executed by her or by her last will and testament among my
children or any one of them and should she «lie without executing such deed
or deeds or last will and testament, then the same to be divide«l among my
children surviving or their legal representatives if dea«l share and share alike,
Xnd 1 commit the guardianship of my children Klizalmth and Hibbert until 
they attain full age unto my said wife whom 1 also constitute and appoint sole 
Kxccutrix of my last will, testament and devise. In Witness Whereof I have 
hereunto set my hand and seal the Eighth day of August A.D. 1st 12.

The alxive instrument was subscribed by William Nelson Mills the 
restator in the presence of each of us and was at the same time declared by 
him to lie his last Will and Testament and we at his mpvst sign our names 
hereto as subscribing wit

(Sgd.) Jas. E. Purdy (Sg«L) W. N. Mili.s
(Sgd.) J. A. Chipman. (L.8.)
The testator'h real and personal property was appraised at 

Cl 145.5.0, the homestead property being appraised at £350.
The testator left him surviving his widow and executrix, Klizalwth 
Mills, and three children, namely, Byron Mills, Klizalieth Mills 
(Fowler) and the plaintiff, ( \ Hihltcrt Mills. The widow Hlizalieth 
Mills died on March 12, 1901. The elder son, Byron Mills, was 
bom alunit the year 1839. lie lived in Amherst after his father’s 
«loath, married, and later moved to Boston where he died some 
years ago, leaving the plaintiff B. Walton Mills the sole iseucf of 
his marriage. The daughter, Klizaludh Mills, horn alunit 1813, 
married one William Fowler and died on Nov. 15, 1871. By 
her marriage with Fowler she had two sons. Carl W. Fowler, 
who is still living and not a party of this action, and Herbert 
Fowler, who died intestate ami unmarried on Jan. 1,1914. William 
Fowler married a second time and by his second wife had two 
children, the plaintiffs, Nell Martin and Jennie Pope; his second 
wifu died in his lifetime and he married a third time, and by his 
third wife he had two children, the plaintiffs Constance Frith 
and A. McK. Foxvler. The children of his second and third 
marriage claim an interest in the lands which are the subject- 
matter of tills action through their half-brother, Herbert Mills, 
who, as already stated, died intestate and unmarried.
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The third child of the testator, the plaintiff C. Hibbert Mills, 
was horn on April 20, 1850. He left Nova Scotia on April 20, 
1873, and never returned to the Province until a few days before 
the trial.

The widow of the testator, being then in possession of th< 
property, conveyed or attempted to convey in fee simple the 
homestead property to one William J. Hamilton, his heirs and 
assigns by deed dated May 6, 1873, and recorded in the office of 
the Registrar of Deeds at Amherst, in Book RR, p. 288. The 
purchase price was $2400. Hamilton enlarged and improved 
the dwelling house and started the hotel known as the Terrace 
Hotel, which is still in operation. Following the conveyance 
to Hamilton there have lieen numerous other conveyances, of 
the property or of portions of it, down to the conveyance, dated 
October 12, 1911, to the defendant of the portion of the original 
Mills homestead on which defendant now does business. In 
all these conveyances a title in fee purports to be given and the 
various deeds contain covenants for good title. The property 
purchased in 1873 for $2,400 has in the interval increased enor­
mously in value. The defendant paid $10,000 for the place 
where she does business. The plaintiffs contend that under the 
will of William Nelson Mills his widow took only a life estate, 
and that upon her death in 1901, they became entitled to the 
possession of the real estate by virtue of the gift over in the will. 
In this action they claim possession, rents and mesne profits.

The defendant pleads that she is in possession, which is 
equivalent to a denial of the whole of the plaintiff's case. In 
the alternative she contends:

(a) That Byron Mills in his lifetime, Elizabeth Mills (Fowler) in her 
lifetime, and the plaintiff C. llibbcrt Mills, had notice of the said several 
conveyances and of the great increase in the value of the said lands and 
never asserted any title to the said lands and never until action brought gave 
notice to the purchasers that they had any title in said lands, ami that the 
plaintiffs are now estopped from asserting any title to said lands.

(b) And in the further alternative, that said Byron Mills and the plaintiff 
C. Hibbert Mills received from their mother the said Elizabeth Mills large sums 
of money realized by the said Klizal>eth Mills from the sale of said lands, the 
said Byron Mills and the plaintiff C. Hibbert Mills knowing that said moneys 
were realized from the sale of said lands and that they thereby elected to 
affirm the said sale and they are now estop|x*d from asserting title to the lands:

(c) And as a further alternative, defendant says that the plaintiffs’ claim 
is barred by the Statute of Limitations;
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(d) And that if it is held tlmt the widow took only an estate for life when 

under the general |H>wer of diopoMtion given to her under the will, she had in 
equity a power of sale and that power was validly exercised.

The defendant pleads also a counterclaim, asking for a declara­
tion that the testator’s widow took an estate in fee simple under 
the will and that the gift over is void; or in the alternative, that 
if she took an estate for life only, she had power under the will 
to convey to persons other than the children of the testator.

The defendant gave notice of trial by jury and the evidence 
was taken in the presence of a jury. The defendant's counsel 
prepared 26 questions for submission to the jury, and plaintiffs' 
counsel 14 questions; hut in consilience of some conversation 
which took place lad ween one of the jurymen and apart y interested 
in the result of the action, after an adjournment for the day, 
th<- action had to be withdrawn from the jury.

1. The first question to lie determined is whether the widow 
took a life estate or an estate in fee simple under the will. ( ’ounsel 
for the defendant contends that she took an estate in fix*; and, 
after dividing the will into thrive parts, he invokes the rule of 
law, which is laid down in 28 Halsbury’s Laws of Kngland. pp. 
771-2, par. 1408. ami is to lie fourni also in Harwell on Powers 
(3rd cd., 1016) p. 75. It is stated in Halslmry as follows:

When* there is (irsi a clear absolute gift or gifts in fee simple followed 
by word* sounding like a power the Court /n-inul /acte gives effect to the 
absolute gift or gift in fee simple as such ami even where there is a gift over, 
if the power is not exercised, holds the gift over inconsistent with that alisolute 
gift ; the context may shew however that the first gift was not intended to lie 
unrestricted ami absolute.

And in Harwell the rule is given in the following words, pur. 7:
Where then* is an absolute gift, whether of realty or personulty, billowed 

by words sounding like a power, whether general or limited, with a gift over, 
if it In- not exercised, the gift over is repugnant ami void.

The counsel divides the will into three distinct parts us follows 
in order to show the application of tin- principle of law iijmiii 
which he relies:

I give devise ami bequeath unto my wife Mixalieth Mills all my real and 
personal estate of which I shall die seixed ami imssessed or to which 1 shall 
be entitled ami all my debts which may lie due to me at the time of my dcocanu.

With full power and authority for her to dis|i<iHC of the same at her 
discretion by abfiolute deed or deeds of conveyance executed by her or by her 
last w ill among my children or any one of t hem ;

And should she die without executing such deed or deeds or last will and 
testament, then the same to he divided among my children or their legal repre­
sentatives, if dead, share and share alike etc.
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Applying the nile of law to the will so divided, he contends 
that in the first clause we have the absolute gift or gifts in fee 
simple; and following it in the second clause are the words sounding 
like a )>ower; and in the third clause is the gift over in the event 
of the failure to exercise the power, which gift over, he argues, 
is inconsistent with the absolute gift, and must l>e held to lie void.

It is true tliat it was not a document so dissected that the 
testator executed; but nevertheless it may lie helpful to consider 
it in the way suggested. Then the first question that presents 
itself is this: Have we in this will an absolute gift of the lands to 
the widow? Hefore the enactment of the statute containing 
the rule of construction hereinafter mentioned, a general devise 
without words of limitation or other words shewing either expressly 
or by implication that the testator intended to pass the fis> 
and there are no such other words in the will under considérai inn 
passed to the devisee an estate for life only: Theobald, pp. 407-S; 2 
Jarman, pp. 1809-7; Armouron Ileal Kstate,pp.430-40. The trans­
fer of a fee must lie found, if it is to lie found at all, as the result 
of the application to the will of the rule of construction contained 
in the statute. 8. 23, c. 114 of the Revised Statutes, second 
aeries, which was the statute in force when the will was made and 
proved, is sulistantially the same as s. 28 of our present Wills \ct 
(H.S.N.8. 1900, c. 139) and it reads as follows:

Where any real estate shall be devised to any person without any words 
of limitation, aueh devise shall he construed to pass the fee simple or other 
the whole estate or interest which the testator had power to dispose of by will 
in such real property, unless a contrary- intention appears by the will.

This is a rule of construction which must lie applied to the will. 
If an intention contrary to the passing of a fee simple is to le 
found in the will, then an estate in fee simple is not devised. 
It is only by the aleence of words expressing such contrary inten­
tion that defendant ran lie heard to say that there is in the iirst 
part of the will a gift in fee simple to the widow. Can we find 
in the will such contrary intention? A perusal of the will cannot 
fail, in my opinion, to lead one to the conclusion that such contrary 
intention appears abundantly by the will. Writ all over it is the 
intention to keep the property in the family. It is first given to 
the widow. She is authorized to dispose of it either by deed nr 
by will, not to anyliody outside the family, but to the children 
or some of them and in the event of failure to exercise that authority
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by passing the title by her act to the children, the testator by 
his own will provides that in that contingency it shall pass direct 
to the children. I am unable to see therefore how the rule laid 
down in Halsbury can, in view of the provisions of s. 23, lie applied 
in this case; anil that indejiendently altogether of the concluding 
sentence in the citation from Halsbury where it is stated tliat 
'the context may shew however, that the first gift w as not intended 

to lie unrestrirted and absolute." If the initial requirement 
to shew that a title in fee passed to the widow is not satisfied, 
then the whole argument on the projiositioii fails.

It is familiar law expressed by eminent Judges in a great 
manlier of cases that in construing a will we must first ascertain 
what its meaning is according to the ordinary use of language; 
we must look at the words used by the testator in the will and 
gather from them what he meant, without regard to technical 
mice of construction. And leaving out of consideration the 
provisions of s. 23, and taking the words as they stand in the will, 
it is not unreasonable to conclude that the testator meant to 
pass a life estate only to the widow, with |iower of appointment 
to the children or to some of them, and a gift over to the children 
if the power were not exercised. Such a construction, more­
over, gives effect to every clause in the will, whereas to yield 
to the construction urged by defendant's counsel, the second and 
third clauses of the will would have to lie rejected. If the testator 
had sent a writing in the words of the will to a solicitor, stating 
that it contained what he wished to have cmliodied in liis will and 
requested the solicitor to put it in the usual legal and technical 
form, would there be any doubt aliout the form in which the 
solicitor would draw it?

A power can be created by informal words and it cannot lie 
said of the words used in this will that they are vague or difficult 
to understand. 1 think the language- used is quite sufficient to 
create the |*iwer intended. The language of the power, together 
with the limitation in the gift oxer seem to me to shew the con­
trolling purixwc of the testator, namely, that his property should 
either in his widow's lifetime or at her death pass to the children. 
The circumstance that the |-ow er is a sjiecial one under which only 
the children or some of them can tie appointees and that the gift 
over is to the same objects of testator’s liounty, is to my mind

N. 8.
8. C.

Bides.

Chisholm, J.
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important and distinguish^ this case from several cases cited 
on the trial. In Haworth v. DeweU (18ti0), 29 Beav. 18,54 E.R. 531. 
there was no gift over; and the same is true of Me!mac v. Benton 
(1905) 38 N.8.H. 60; 37 Can. 8.C.R. 143. And without discussing 
them at length. I find sup]M>rt for my conclusions in the cases of 
Countable v. Bull (1849), 3 l)e(i. A 8m. 411, 04 E.R. 539; in n 
Stringer’* Patate (1877), fi Ch. I). 1; Bibben* v. Hotter ( 187(f). 
10 Ch. 1). 733; in re Pounder (1880), 50 L.J. (Ch.) 113; in 
re Sanford, (19011 1 ('ll. 939; and Cominkey x. Bouring-Hanbury 
[1905] AX'. 84. The case differs also from those cases in which 
there is an absolute gift followed by precatory won Is which have 
been held to lie mere suggestions on the part of the testator for 
the guidance of the devisee in the distribution of the property 

2. The next defence mist'd is that of estopjxd; anti to deter­
mine the question of estopjH'l it will l>e necessary for me to make 
findings on some of the facts involved in the cast'. In making my 
findings of fact, regard will !>e had, so far as I consider them 
essential, to the questions which were prepared for submission to 
the jury. I feel that upon the evidence I am on strong ground 
in finding—as I do find—-that Elisabeth Mills the widow, William 
J. Hamilton the first purchaser, and every subsequent grantor 
and grantee of the pro]>erty down to and including the defendant 
honestly believed as to every conveyance purj>orting to pass a 
fee simple, that a good title in fee simple passed. With resjiect 
to Byron Mills, who was alxmt 22 years of age when his father 
died, I am of the opinion that he honestly liclieved that the 
property was devised to his mother in fee and was conveyed by 
her in fee to Hamilton; and that Byron Mills so honestly U'lieved 
down to the day of his death. Elizabeth Fowler died in 1871 
and before the conveyance to Hamilton. I am of opinion that 
her son Herbert Fowler honestly believed that his grandmother 
had a title in fee and conveyed such title to Hamilton and that 
he was of that belief down to his death. 1 believe that the plaintiff 
('. Hibbert Mills thought as his brother did as to the title until 
a short time before this action was brought. I find also that the 
price paid by Hamilton for the homestead, $2400, represent* 
fairly the value of the property in 1873. I find further (hat 
Byron Mills and the plaintiff ('. Hibbert Mills knew that Hamilton 
was erecting a hotel on the property.
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I do not think that any facts have been proved to tiring the 
case within the case of Ram Mien v. Dyson (1800), L.R. 1 H.L. 129, 
06 E.R. 812, cited by the defendant’s counsel or within the rules 
laid down by Fry, J., in WUlmott v. Rarber (1880), 15 ('h. 1). 90, 
cited by the plaintiff’s counsel. I cannot find that there was any 
fraudulent standing by on the part of the plaintiff C. Hibbert 
Mills, or on the part of the other plaintiffs or anybody through 
whom they claim. These parties were not aware of their own 
rights, nor were they aware of the ignorance or mistake of the 
purchasers as to their rights. Without such knowledge there 
was no duty cast upon them. If there was no duty, there can 
have bien no breach of duty, and it is upon such breach of duty 
that this doctrine of estoppel by standing by is based.

It was argued that the two sons received a part of the proceeds 
of the sale of the homestead property, but that circumstance, 
even if proved beyond controversy, will not and for the same 
reason work an estoppel against them. I think the defence of 
estoppel must fail.

3. The defendant, as a further alternative, pleads the Statute 
of Limitations (R.S. N.K. 1900, e. 107). It is urged on her liehalf 
that if Elizabeth Mills took only an estate* for life, by conveying 
in fee to Hamilton she destroyed her life estate. She made thereby 
a “tortious feoffment,” which gave an immediate right of entry 
to those who held in remainder. S. 9 limits the period for those 
who wen* not under any disability to bring their action. A right 
of entry, it is argued, accrued to Byron Mills and the plaintiff 
(’. Hibbert Mills when the conveyance was made to Hamilton 
in 1873. As to the plaintiffs who claim through Herbert Fowler, 
who was at that time under the disability of infancy, it is pointed 
out that s. 9, notwithstanding all disabilities, limits the time 
within which to bring action to 40 years next after the time when 
the right first accrued; ami the time of the accrual of the right 
is fixed by s. 10 (e) which is the same as 3 A- 4 Win. IV7., c. 27, s. 3m

if the conveyance to Hamilton was by way of feoffment, 
it seems clear that the widow’s life estate would be destroyed and 
the persons holding the interest in remainder would have an 
immediate right of entry if they chose to enforce it: 24 Halsbury. 
291 note K; 177, note P.: (ioodright v. Forrester (1807), 8 East 
552. 103 E.R. 454.

N. 8.
H. <\

('hiftbnlni, J
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In England that was the result until 1845, when, by 8 & 9 
Viet, c lOti, 8.4, it was provided that a feoffment should not there­
after have a tortious effect. One of the reasons given for the 
principle is that the act of the life tenant amounted to a renun­
ciation of the feudal connection l >etween the tenant and his lord 
and of the dépendance of the former uj>on the latter. By the 
common law a bargain and sale would not have the same effect 
it being the general rule that no alienation which is not made l>y 
livery of seisin or its equivalent can work a forfeiture or discon­
tinuance.

It becomes necessary then to determine whether the property 
passed to Hamilton by a feoffment or by some other mode of 
conveyance, which would not work a forfeiture or discontinuance. 
The form of deed commonly in use in this Province was used for 
the puisses of this conveyance. It is said in 2 Murdoch's 
Epitome, p. 240:

The bargain under these statutes [that is, the Statute of Uses and the 
Statute of Enrolments] has not been adopted in this colony: but our ordinary 
deeds of sale partake of the character of a feoffment and also of a bargain and 
sale and the registration o|ierates in the same way as an enrolment. Our 
ordinary deeds are in form like the deed of release in fee (used in England with 
a leaee for a year) but they also contain a clause of warranty borrowed from 
the ancient feoffment and the use of the word enfeoff as well as grant, bargain, 
sell, alien, release and confirm.

In Simpson v.Foote (1844),3 N.S.K. 240, it was decided that the 
delivery of a deed gives constructive possession of the land and the 
title of the purchaser is complete. Halliburton, C.J., in that case, 
said:

Under our simple system of conveyancing which was well adapted to the 
state of the country, actual livery is not necessary; that when there was 
no adverse possession . . . the delivery of the deed carried with it the 
constructive (xtssession.

These authorities do not conclude the question ; and it may be 
desirable to see how such conveyances have Iteen regarded in the 
United States, where the conditions were very similar to our own.

Chancellor Kent (4 Comm. 489, 12th ed.. p. 490) says
The conveyance by feoffment with livery of seisin has long since become 

obsolete in England; and though it has been, in this country, a lawful mode of 
conveyance, it has not been used in practice. Our conveyances have been 
either under the Statute of Uses or short deeds of conveyance in the nature of 
the ancient feoffment and made effectual on being duly recorded without the 
ceremony of livery.

This again leaves the matter oj>en. 1 find the rule laid down 
in one case (Jackson v. Mancius (1829), 2 Wend. 357) that where
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a life tenant conveys a greater estate than he has, a feoffment 
with livery of seisin which would work a forfeiture will not l>e 
presumed, it being equally probable that the more common 
species of assurances of leave and release, or bargain and sale, was 
adopted. This last was in a case w here it was not clear on the 
evidence what mode of conveyance was used.

The like principle would seem to be a reasonable one to apply 
in the case where the circumstances ]x>int to lioth a feoffment 
and to a bargain and sale, for the Court should, if possible, avoid 
a construction that would work a forfeiture.

Any words that will raise a use will, with a valuable consider­
ation, amount to a bargain and sale. No particular words are 
necessary to raise a use. Any words will lie sufficient which 
shew an intention to convey.

Hare, J., in his notes Roe v. Tranmarr (1757), Willes p. 682, 
Smith’s Leading Cases, 8th Am. Ed., p. 534. says:

Any instrument, which shews that a title was meant to be given in return 
for value received will be equally effectual with the most formal deed; words 
to raise a use and a consideration to support it, being all that is requisite to 
call the Statute of Uses into operation, and constitute a bargain und sale.

Where there is so little direct authorit y to guide one one cannot 
in a matter of this kind arrive at a conclusion with very great 
confidence; but, on the whole, 1 have formed the opinion that the 
mode of conveyance adopted by Elizabeth Mills amounted to a 
bargain and sale, taking effect under Statute of Vses, and was not 
a feoffment which, under the law, would work a forfeiture.

Even if a forfeiture were the result of the conveyance there 
might lie still some question as to whether the remaindermen 
would not liave two rights of entry, one when the forfeiture took 
place, which they might waive, and another at the natural termin­
ation of the life tenancy; Hunt v. Burn (1689-1711), 2 Salk. 422, 
91 E.R. 367; M'Kee's lessee v. P foul (1798), 3 Dali. (Va.) 486; 
I)oe v. Danvers (1806), 7 East 299, 103 E.R. 115; Wells v. Prince 
(1813),9 Mass. 508; Stevens v. Winship, [1823] 1 Pick. 318; Jackson 
v. Mancius (1829), 2 Wend. 357; but on account of the conclusion 
1 have come to as to the nature of the conveyance, it is not neces­
sary to discuss whether under our statute, the plaintiffs could rely 
Ufion a second right of entry.

4. The defendant takes the further point that, if it is held 
that the widow' Elizalieth Mills took an estate for life only in

N. 8.

8. C

Mill*^ v.

Chisholm, i.
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W*** equity it general disjxjsition among a dew such an is found in the
s. ('. second clause of this will includes a power of sale, and con.se-
Miu> quently the power of sale is incidental to the power of disjtositiim
Bidkn property *n such manner and form although the original will

does not expressly include a direct power of sale. The cases of 
tu-huim, j. xetlworfhy y jjnfe (1802), 6 Yes. 703. 31 E.R. 1312. and Fmrhr \.

Cohn (1850), 21 Bear. 300, 52 E.R. 898, are cited in support of 
this contention. In Farwell on Powers, p. 300, the proposition 
is laid down that appointments made in substantial accordance 
with the expressed purpose of the power, although not strictly 
in accordance therewith modo et forma, are good appointments 
in equity and the cases cited by defendant’s counsel support that 
proposition. It api>cars from the evidence that the widow sold 
for £300 to George Christie and Charles Christie the mill property, 
a portion of the testator’s real property, which was appraised at 
that amount. The deed is to the Christies and their heirs ami is 
dated Oct. 1, 1803. I believe—and I so find it—that from and out 
of the proceeds of such sale, the marsh lands conveyed by the 
sheriff of the County of Cuml)erland to Byron Mills were paid for. 
The sheriff’s deed is dated July 5, 1805; and the price paid was 
$809. The sale to Christies and the purchase of the marsh lands 
under the cases cited would in equity he held to he a good appoint­
ment of the mill property to Byron Mills; but it would not exclude 
the apimintmcnt of the remaining property to liim and the other 
children or some of them, or preclude him from participating in 
property which might lie the subject of the gift over. The |Miwer 
of appointment among children need not be exercised uno flatu, 
and the real property may be appointed at intervals, if not full 
exercised at first; provided that the party in the whole execution 
dot's not transgress the limits of the power; Doe v. Xfilbornc, 
(1788), 2 T.R. 721, Farwell on Powers, pp. 44 and 188.

The homestead property was not sold until 1873, and on the 
evidence l>efore me it is impossible to follow the proceeds of that 
sale. If it were shewn that either of the sons had received the 
proceeds of that sale, then there would probably be in equity a 
good ap)M)intment of that ixution of the real estate. 1 cannot 
regard as a substantial execution of the ix>wer a transaction which 
discloses a sale but no application of the proceeds to the proper 
objects of the power.
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Resides I do not think that the sale to Hamilton was made with 
any intention of exercising the power; I am of the opinion that the 
widow l>elievod that she owned tin* property in fee simple and 
made the conveyance accordingly. In Kenworth v. Bate*, supra, 
the estates conveyed to trustees were, after other designated 
uses:—

To the use of such child or children of said Bartholomew Penny on the 
body of said Ann his wife begotten or to be begotten as the said Bartholomew 
Penny, should in and by his last will and testament in writing under his hand 
and seal duly executed, give, direct, limit and appoint.

By his will after reciting the said power, lie devised his estate 
to trustees to sell and dispose of and he directed them to divide 
the proceeds among his children.

It was held that the power was sufficiently executed.
In Fowler v. Cohn, supra, the devise was to trustees to the use 

of (\ for life
with remainder to the use of all and every or such one or more of the 
children of his said son whether born in his lifetime or after his disease and 
then his or her heirs for such estate and estates by such parts or pro|x>rtions 
and in such manner ami form as his said son should by deed appoint.

It was held that the power authorized the parties to sell and 
divide. In this case Sir John Rotnmily, M.R., said:

I find it quite settled by the authorities that a general power of dis|>osition 
of the whole property includes the power of sale, and consequently the power 
of sale is incidental to the power or disposition of the property in such manner 
and form, although the original will does not include a direct |lower of sale.

In each case the donee intended to exercise the power, and the 
intention appears plainly in the case. The appointments were 
made in sutistantial compliance with the expressed purpose of the 
I tower. If a general power of disposition includes a power of sale 
in all cases, without regard to the donee’s intention and without 
regard to the distribution of the proceeds of the sale among the 
objects of the original settler’s Itountv, then, on the strength of the 
language of Sir John Rommily above quoted. 1 should feel obliged 
to give effect to the defendant’s contention. But I do not think 
that the rule laid down in the extract was intended to have such 
wide effect.

I decide this point also in favour of the plaintiffs as I do not 
think there was an appointment of the homestead property.

There will l>e judgment in favour of the plaintiffs and the 
«•ounterclaim will lie dismissed. ( 'oats will follow.

Judgment for plaintiffs.

N . N.

8. ( 

Mim>

Chisholm. 1.

Appeal pending.
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Re NEW TORE LIFE INSURANCE Co. AND FULLERTON.

Ontario Supreme Court, Appellate Division, Meredith, CJ.C.P,, Hnttim.
Riddell and Middleton, JJ. May SO, 1910.

Insurance (| VI D—390)—Ontario Insurance Act—Fraud on creditors 
—Limitation or claim.

A life insumnee policy effected in imiuuance of the InHurancc Act 
(R.8.O. 1914, c. 183), may he attacked an being a fraud on credit ins, 
hut even where it is proved to have lieen made with intent to defraud 
the creditors, their claim is limited to the amount of the premiums 
fraudulently paid.

Appeal from a judgment of Rose, J., ordering payment of 
insurance money to the beneficiary named in the jioliey. A (fini icd. 

J. B. Clarke, K.C., for the appellants.
J. E. Lawson, for Elisabeth Fullerton, the respondent. 
Meredith, CJ.C.P.:—The one question which need now I* 

considered in this case is: whether, and if at all to what extent, 
the insurance moneys in question can be reached by creditors 
of the assured, who is now dead, assuming that the policy was 
obtained, and kept in force, for the purpose of evading their 
claims: and that question presents some difficulties.

Unless a statutory provision, relied upon by the respondent, 
prevent, I am unable to perceive why the money should not l« 
reached by defrauded creditors. Why not? As against such 
creditors the money in question is the money of the debtor's 
estate: the fraud avoids, as against them, the interest that the 
respondent acquired in the money : .except as against them the 
money is hers.

But sec. 171 of the Insurance Act, R.S.O. 1914, ch. 183, is a 
formidable obstacle in the ap]tellants’ way. If it apply to this 
case, the creditors' rights extend only to the amount of the 
premiums paid by the insured with intent to defraud his 
creditors. That part of the section directly affecting the 
question is in these words:—

“171.—(1) Every jierson of the full age of twentv-onc years 
shall have an unlimited insurable interest in his own life and may 
effect bond fide at his own charge insurance of his own person for 
the whole term of life, or any shorter term for the sole or partial 
benefit of himself, or of his estate, or of any other person, whether 
the beneficiary has or has not an insurable interest in the life of the 
assured, and the insurance money may be made payable to any 
person for his own use or as trustee for another person.
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“(2) If the premium» on such insurance were paid by the 
assured with intent to defraud hie creditors they shall be entitled 
to receive out of the insurance money an amount not exceeding 
the premiums so paid and interest thereon."

Sub-section 2 was apparently first introduced to the statute- 
law of this Province in 1884, as sec. 21 of an Act to Secure to 
Wives and Children the Benefit of Life Insurance, and was confined 
to insurance of that character; and it so remained, apparently, 
until the year 1897, when it w as carried into the Ontario Insurance 
Act, which dealt with the subject of insurance generally in the 
Province, and w as something in the nature of a codification of the 
provincial laws on the subject; and there it lost its expressed 
restrictive application, being, substantially, there introduced in 
its present form in so far as this question is affected by it.

The language of suit-sec. 2, standing alone, would Ite 
anything but a clear and explicit answer to the creditors' claims: 
and it would be much less so after the Act of 1897 than liefore: 
when embodied in an Act making provision for wife or widow and 
children only, it might have an irresistible pow er to shield them ; 
whilst, if used to protect those who had neither legal nor moral 
claim on the insured, it might he a shield easily pierced. The 
difficulty now is to make it apply to any one without making it 
applicable to every one. And the difficulty seems to have arisen 
from the draftsman or codifier of the law being under the impression 
that without such a provision the creditors could take nothing: 
at all events that is the only explanation of the legislation which 
at the moment occurs to me. He must have failed to observe 
the general words of protection against creditors in sec. 178 (2), 
else he should either have made the sub-section in question a 
sub-section of sec. 178, and so restricted its effect to wife and 
children and others of the preferred class, or else have added to 
sulmec. 2 of sec. 171 the protective words contained in sec. 178 (2).

However, it is manifest that some effect was intended to he 
given to sub-sec. 2, and the only effect which, as it seems to me, 
can be reasonably given to it is: that expressly the limited relief 
is given to creditors and impliedly greater relief is withheld; and 
that no interpretation can apply it logically to any class or person 
without applying it to all.

47 —4S D.I..H.
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I therefore reach the conclusion that the appellants, if they 
should prove the fraud, could have the limited relief hut that only 
and, as I understood counsel, that is not sought; but, if it he, the 
part ies should go to a trial of an issue about it.

The case of Holt v. Everall (1870), 2 Ch. 1). 260, has not afforded 
me much assistance, the statute there in question being so plainly 
worded that the only question which arose, or could have arisen, 
in that case was: whether it was one within the provisions of the 
Act. It is much to be regretted that the Act in question in this 
appeal was not expressed as the Act in question in that case is 
if that which is there expressed were really meant by the Legis­
lature here.

That enactment (the Married Women’s Property Act, 1870, 
sec. 10) is in these words:—

“A policy of insurance effected by any married man on his 
own life, and expressed upon the face of it to l>e for the benvlit 
of his wife or of his wife and children or any of them, shall entire 
and be deemed a trust for the benefit of his wife for her separate 
use and of his children or any of them according to the interest 
so expressed, and shall not, so long as any object of the trust 
remains, be subject to the control of the husband or his creditors 
or form part of his estate.

“ If it shall be proxed that the policy was effected and premiums 
paid by the husband with intent to defraud his creditors, they 
shall be entitled to receive out of the sum secured an amount equal 
to the premiums so paid.”

This legislation is therefore precisely as the legislation here in 
question would be if sub-sec. 2 of sec. 171 were sub-sec. 3 of sec. 
178, instead of as it is, and then, as I have said, the law here would 
be as it is in Kngland—except that the preferred class here includes 
wife and children only.

No words like the words “shall not ... be subject to 
the control of the husband or his creditors or form part of his 
estate’ are contained in the enactment in question in this case, 
though they are contained in sec. 178 (2), as I have said; and it is 
not, as the other is, for the benefit only of wife or widow and 
child or children. To make this case like the case of Holt v. 
Everall, sub-sec. 2 of sec. 171 must be taken away from its present 
place and made part of sub-sec. 2 of sec. 178. It is, however, to
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be borne in mind that the Act in question does not permit of 
abstractions from the debtor’s property for the benefit of others 
than creditors, but makes them good to the creditors, and gives 
to the third person the benefit of the lottery only, if such it may 
he called.

I would therefore dismiss this appeal, but only on the ground 
that the statute prevents the relief sought being given, relief 
which, but for it, the appellants should have if they proved their 
allegations of fraud: but subject to this: that they should lie at 
liberty to seek the limited relief in the way I have mentioned, 
though, in any case, they must pay the costs of this appeal.

Middleton, J.:—The Insurance Act, It.8.0. 1914, ch. 183, 
sec. 171 (1), permits an insurance by any person for the benefit 
of another, whether the lieneficiary has or has not an insurable 
interest in the life of the assured.

By sub-sec. 2, if the premiums paid are paid by the assured 
with intent to defraud his creditors, they shall be entitled to 
receive out of the insurance money an amount not exceeding the 
premiums so paid and interest thereon.

The history of this section is given in the judgment in review 
and need not be repeated.

In Holt v. Everall, 2 Ch. 1). 266, the Court of Appeal dealt 
with the effect of the similar provision found in the Married 
Women's Property Act, and held that the effect of the legislation 
was to give to the beneficiary the right to the insurance money, 
subject to the provision for payment to the creditors of the amount 
of any premium fraudulently paid.

Runyon, Law' of Life Assurance, 4th ed., pp. 564, 565, recognises 
this as the law, saying: “It would seem, therefore, that in case a 
settlement is made by means of a policy effected in pursuance of 
this Act, even where it is proved to have been made with intent 
to defraud the creditors, their trustee will not be entitled to claim 
the policy, but merely to the amount of the premiums fraudulently 
paid.”

If the statute had not made this provision, there is abundant 
authority for holding that an assignment or settlement of insurance 
money may be attacked as being a fraud upon creditors. The 
cases are collected in Runyon, p. 525 et seq.

The appeal should be dismissed with costs.
Rritton and Riddell, JJ., agreed with Middleton, J.

Appeal dismissed with costs.
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ONT. PARSONS v. TORONTO R. Co.

8. C. (Marin Su/iront Court, Appellate Division, Meredith, C.J.C.P.. Magu .1 .1 
Hritlon and Hiddeil, JJ. June IS, 1919.

Street railway* (| III C—48)—Driver or motor car—Negligent ok 
NbgUOENVE or HTREKT CAR CONDUCTOR PROXIMATE CAUHK up 
injury—Damage*.

The iu‘glig«‘ii<T of the plaint iff in in in judging the upeed of mi on­
coming street ear will not prevent him from recovering damage for 
injuries canned bv his ear lieing hit by such street ear, where the real 
proximate and deeisive cause of the injury wan that the motonnan 
was running the ear at such an excessive rate of speed that he could not 
stop the ear within a reasonable distance and avoid the result of the 
plaintiff’s negligence which might have been anticipated.

Statement. Appeal by the défendante front the judgment of the Senior 
Judge of the County Court of the County of York, upon the find­
ings of a jury, in favour of the plaintiff, in an action, I trough! in 
that Court, to recover dan agea for injuries sustained l\v him 
when a motor vehicle which he was driving was struck by a street­
car of the defendants. Affirmed.

The plaintiff alleged nog igence on the part of the en pic nets 
of the defendants in charge of the car.

The questions given to the jury and the answers thereto were 
as follows:—

“1. Was there any negligence on the part of the defendants 
or their motorman which caused the collision? A. Yes.

“2. In what did such negligence consist? A. In that ho did 
not have his car under control to stop in case of an emergency.

“3. Was there any negligence on the part of the plaintiff 
Parsons which caused or contributed to the collision? A. Yes.

“4. In what did such negligence consist’ A. He misjudged 
the distance the street-car was from him when he started from 
the kerb.

“5. Notwithstanding the negligence, if any (if you find the 
plaintiff negligent in any way)—notwithstanding that negligence 
of the plaintiff Parsons, could the defendants' motorman, hy the 
exercise of reasonable care, have prevented the collision? A. Yes.

“6. Could the motorman, by the exercise of reasonable care, 
have prevented the collision, and, if so, what should he have done 
which he did not do or left undone which he did? A. He should 
have lutd hie car under control.”

D. L. McCarthy, K.C., for the appellants.
R. McKay, K.C., for the respondent.
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Meredith, C.J.C.P.:—The ease, as it appears to ire, is not 
one in which any question of primary, secondary, and tertiary 
negligence arises: it is simply a case of negligence on the part of 
the plaintiff which docs not prevent him from succeeding in this 
action, because, notwithstanding such negligence, the defendants 
n ight, by the exercise of ordinary care, have avoided injuring him. 
It is a breach of that duty, owed to the negligent, and that 
alone, which gives the right of action.

The jury seem to have dealt intelligently and accurately with 
the rase in finding the plaintiff guilty of a breach of the duty 
which he owed to the defendants, in putting himself and his car 
and their car and its passengers and crew, in danger, by moving 
nut of a place of safety into a place of ilanger upon the defendants’ 
tracks and in front of their oncoming car without any reason for 
doing so beyond a disinclination to wait, as ordinary care 
demanded, until the street car had passed and the way was safe; 
and also in finding that, notwithstanding the plaintiff's 
negligence, the defendants might, by the exercise of ordinary care, 
have avoided the injury which they inflicted upon him.

They cannot excuse themselves, in such a case as this, from that 
duty by shewing that, owing to their own prior want of ordinary 
care, they had deprived themselves of the power to perform the 
duty they owed to the plaintiff.

The case is quite different from one in which the negligence of 
each is, for instance, the neglect to see the other and the danger 
into which each is running. In such a case the neglect of each 
may very well lie set off against that of the other; and another 
duty arises only when the danger is realised and can be averted 
by the exercise of ordinary care—that which is ordinary care 
having regard to all the circumstances ; and that duty is applicable 
to each alike—the third and, as to liability, concluding negligence.

Much was said upon the argument of this appeal, and indeed 
much is said in many cares of negligence here now, about the case 
uf British Columbia Electric AMI . Co. v. Loach, [I91ti| 1 A.C. 719, 
23 D.L.R. 4 ; but 1 am unable to perceive that it is at 11 applicable 
to this case. It is said that it may lie that it is not, but that it 
overrules the judgments in favour of the defendants in the case 
of Brenner, in the provincial and federal Courts here; and that, if 
that case was wrongly decided, this case was rightly decided at

67# Î"
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Riddell, J.

the trial. Rut I cannot consider that that cast1 has lieen in any 
sense overruled, nor see that it in any sense stands in the way of 
the plaintiff in this case. It is true that the learned Judge who 
spoke for the Judicial Committee of the Privy Council, in pm- 
nouncing judgment in the case of Loach, said that the facts of the 
case of Brenner were closely similar to those of the case he was 
dealing with; and it is also true that the defendants failed in the 
one and succeeded in the other; but, so far as overruling is con­
cerned, the cases could hardly lie more dissimilar. In the case of 
Brmner, the jury’s findings were altogether in favour of the defend­
ants: they found no negligence of the defendants; in the ease of 
Loach,they were altogether in favoured the plaintiff. In thee, seof 
Brenner, the single question was, whether the plaintiff should have 
a new trial on the ground that the trial Judge had misdirected the 
jury as to the effect of the defendants’ rule regulating the running 
of their cars as evidence at the trial: in the case of Loach the 
sing'e question was whether the defendants should have the judg­
ment upon, or notwithstanding, the findings of the jury. It needs 
much more than anything said in the case of Loach to throw any 
doubt upon the accuracy of the judgments in the case of Brenner, 
in the mind of any Judge of any of the Courts of this Province1: a 
judgn ent with which the parties were apparently ultimately con­
tent, at all events they went no further, and which has, nowhere 
hitherto, n et w ith disapproval ; I speak of the case itself, not :my 
“abstract” question of law, not affecting the question of lib- 
direction, discussed in the Divisional Court; nor is it likely to be 
by those who take the trouble to know what it wa> all about and 
what was decided in it, not to .-peak of what the evidence in it 
really was.

I am in favour of dismissing the appeal.
Magee, J.A., agreed that the appeal should lie dismissed.
Riddell, J.:—The plaintiff, driving a Ford touring car on the 

afternoon of the 6th June, 1918, stopped on the south side of 
Dundus street, a few' feet behind another motor-car, in order to 
make some purchases in a shop adjoining—his car was of course 
facing cast. Coming out of the shop, he looked to the west and 
saw a street-car some 250 to 300 yards away: he then passed 
around the back of his car and entered it on the north or left side. 
Before starting his car, he looked in the mirror, and judged the
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street-car then to be about 150 yards west, although he says it 
was impossible to judge correctly by looking in the mirror. He 
then started up his car topassaround the car which was imn ediately 
in front, and therefore he turned to the north, Intliiswayhc placet! 
the left wheel of his car on the raihvay track, although apparently 
there xvas room for him to pass between the stain Ling car and the rail. 
He had got up speed of some 8 to 10 miles an hour, and had turned 
to the right or south in front of the standing car, when he was 
struck by the street-car and driven some 18 or 20 yards against a 
trolley-pole.

The evidence for the plaintiff indicates that the street-car was 
going very fast, at all events from 20 to 25 or 30 miles an hour: 
the evidence for the defence makes it much less, but apparently 
the jury accepted the figures of the plaintiff’s witnesses

Upon an action being brought and coning on for trial, the 
following questions were submitted to the jury, to which they 
returned the answers thereto annexed (as set out above).

The learned Judge (Judge Winchester) of the County Court 
of the County ol York thereupon directed judgn cut to l>e entered 
in favour of the plaintiff with costs.

The defendants now' appeal.
The main—indeed the only— ground of appeal is that the 

jury have made the san e negligence answer for prin ary negligence 
and ultimate negligence, that is, that t he on y negligence found is 
the great speed at which the street-car was going.

It seems to me to l>e the fair result of the cases in the Judicial 
Committee and in the Supren e Court of Canada, British Columbia 
Electric R.W. Co. v. Loach, [19161 1 AX’. 719. 23 D.L.R. 4 and 
Columbia Bitulilhic Limited v. British Columbia Electric R.W. Co. 
(1917), 55 Can. S.C.1V 1, 37 D.L.R. 64, that, if the motorman 
was running his car at so great a speed as that lie could not, by 
the exercise of proper care, avoid the result of a negligence of the 
plaintiff which might Ik* anticipated, then this excessive speed was 
in itself the efficient the proximate, the decisive cause of the 
accident, and that the contributory negligence of the plaintiff 
docs not in law at all neutralise its effect.

It seems to me that it is not necessary to discuss previous 
cases in our own or in the English Courts: our duty is loyally to 
follow the ratio decidendi of decisions of Courts by w hose decisions 
we arc bound.
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It is quite true that in the case in the Privy Council there was 
another negligence which was considered the ultimate negligenc e 
differing from that which was considered the primary or original 
negligence: it is also true that in the case in the Supreme Court 
the majority of the Court of Appeal in British Columbia and aim. 
the Supreme Court of Canada considered the same state of affairs 
to exist; but the reasoning of the Courte, as it seems to me, com­
pels us to hold that if the accident was due to the excessive speed 
preventing the stopping of the car in time, the defendants would 
not be excused.

In the present case, I think that the jury intended to find that 
the irotorman failed to stop his ear by reason of the fail 
that he was going too fast; anil, if that was so. the defend­
ants are liable. I can see no kind of difference lietween sending a 
car out without proper brakes and running a car at such a speed 
that proper brakes are useless.

The much canvaseed case of Brenner v. Toronto RM . Co 
13 O.L.R. 423, 15 O.L.R. 195, 40 Can. 8.C.R. 540, was just such a 
case as this, and I think the result of the rases in the Judicial ('on - 
n ittee and the Supreme Court of Canada is to hold that the judg- 
n ent of the Divisional Court in that case is good law.

It may he that the last wont lias not yet lieen said ill surli 
eases; but, as the authorities stand, I am of the opinion that this 
appeal should be dismissed.

Biiitton, J., agreed with Riodell, J.
Appeal rfi> missed with conh-
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MEMORANDUM DECISIONS.
Memoranda of lew important Caaee disponed of in sufierior and appellate Courts 

without written opinions or upon short memorandum divisions 
and of selected Case*.

CRERAR AND PATTERSON v. BRAYBROOK.
Mlxita Supreme Court, Apfultale Diriniou, Homy. C.J.. Stuart. Simmon* 

and McCarthy. JJ. October 4. 11*19.

Principal and agent ( $ 11 C—20)—Sale of laud—i'ommistrion 
l’affinent by agent apparently on behalf of disclosed priori/ml— 

Agent secretly acting for unrevealed third /tarty-—Fraud of agent.]— 
Appeal from trial judgment dismissing a claim for commission on 
sale of farm. Affirmed.

N. 1). Maclean and ./. A. McCaffry, for appellant.
J. E. Wallbridge, for respondent.
Har\ey, C.J., concurred with Simmons. J.
Stuart, J.:—1 think this appeal should he dismissed with costs. 

The trial Judge found upon conflicting testimony that Patterson 
told the defendant when he gave him the 8200 cheque, that he was 
paying it on hehalf of Powers and that Powers had instructed him 
to do so. Patterson was the defendants’ agent. With defendants’ 
know ledge and assent lie no doubt had a right to assume also the 
position of agent for Powers for the purpose of advancing some 
money on hehalf of Powers. Hut, having assumed that ]>osition, 
he had no right. without his principal's assent and agreement 
thereto, to change1 his position into that of an agent for still another 
unknown purchaser and to insist tiiat the defendant should then 
hold the money as coming from or paid on hehalf of such third 
party. The $200 was, upon thv facts found by the trial Judge, a 
deposit made for Powers. We have nothing to do with any secret 
uneommunicated knowledge* of Patterson's that he was in fact 
acting, though without authority, for some unrevealed third party. 
The parties’ rights must be determined upon the facts of the 
communications which passed between them. Then* is no ground 
for reversing the trial Judge’s finding of fact. As between plaintiff 
and defendant, the defendant received the 8200 as a deposit from 
Powers and as the latter failed to go through with the purchase the 
deposit must 1m* forfeited. The plaintiff made his own lied and 
must lie in it.

ALTA.

8. C.
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Simmons, J.:—This is an a])]>cal from the judgment of Scott. .1 

dismissing plaintiffs’ claim for a commission of $480 on an alleged 
sale of defendants' farm, and also for the return of a deposit of 
$200 made to the defendants by the plaintiffs.

The plaintiffs also appeal against the judgment awarding to 
the defendants damages on their counterclaim against the plaint ills 
for expenses incurred by the defendant in the removal of a caveat 
filed by the plaintiff.

The shorthand notes of the evidence are not available and the 
findings of fact of the trial Judge upon conflicting evidence can not 
be disturbed.

The plaintiffs, however, admit that when the deposit of $200 
was made the same was paid by Patterson, a member of their 
firm, and that at that date they had negotiations with prospective 
purchasers but did not have a buyer who was willing to complete 
the pure! ase on the terms set out in their contract of agency with 
their principal. They had hopes of closing with one Powers ami 
another agent named Rezanson with whom they hiul an under­
standing to share commissions had in view a purchaser named 
Nashhurn. Patterson admits that when he made the dc]>osit of 
8200 he did not know who Rezanson had in view as a purchaser. 
It. appears to me he must either rely upon his claim for a return of 
the money on the ground that it was paid on behalf of Powers or 
in the alternative that he made the payment for the sole purpose 
of inducing the defendant to believe he had an actual purchaser, 
notwithstanding the fact that he now admits he had no authority 
from any principal to make any payment on l»chalf of the principal 
Rezanson says he told Patterson to make the deposit of .$200 for 
him but that he had no instructions from Nashburn to make a 
deposit. Rezanson says he took the risk upon himself of putting 
up the $200 deposit to secure the land.

The defendant Rraybrook says that Patterson informed him 
that Powers had wired Patterson to pay $200 as a deposit on the 
purchase price and he accepted the $200 as such a payment. He 
says he extended the period of the agency until July 15 in order to 
enable plaintiffs to complete the Powers deal and if it was not 
clowd then the deal would lie treated as at an end. The deal with 
Powers did not materialize and on July 17 plaintiffs offered Nash- 
bum as a purchaser and lie was accepted by the defendant.
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Plaintiffs tendered the amount of the cash payment less 8200. 
claiming that the 8200 already paid as a deposit should he applied 
on the Nashhurn sale. Defendant claimed the payment was made 
on behalf of Powers and that he was entitled to retain it by way of 
forfeit as a dejiosit upon a sale which the purchaser failed to com­
plete. In the result the Nashhurn deal fell through as Nashhurn 
refused to pay the full cash payment of 81.600. and therefore no 
commission was earned.

It is to he noted that Nashhurn does not give evidence and 
makes no claim in this action for the 8200.

The trial Judge accepted the defendants’ statement of fact 
that the payment of 8200 was made on behalf of Powers, and that 
the Powers sale was to he treated as at an end on July 16, if it was 
not completed on that date.

The vendor has a right to treat the deposit as a guarantee of 
completion by the purchaser although taken as part payment of 
the contract if it is completed. Howe v. Smith (1881), 27 ( 'h. I). 80.

1 do not think the plaintiff can succeed in having the counter­
claim dismissed or reduced in amount as the notes of evidence 
taken by the trial Judge do not disclose any ground upon which an 
; ] pellate Court could interfere.

In view of the findings of fact of the trial Judge it would seem 
that the plaintiff can not succeed on either branches and the appeal 
should he dismissed with costs.

McCarthy, J., being absent, took no part in the judgment.
.1 ppeal dismissed.

STANDARD.TRUSTS Co. v. CANADA LIFE ASSURANCE Co.
Alberta Supreme Court. Stuart: J. September 26. 1616.

Insurance (§ VI D—390)—Contract—Assignment to mortgagee 
of insurance policy as collateral security for a mortgage—Agreement 
with certain purchasers of the land—Provision to buy back policy— 
Failure of purchasers to keep agreement■—Death of assured -Error of 
assured in stating age in policy—Eights of estate.]—Action by execu­
tors of an estate, in respect of an insurance policy and an agreement 
between purchasers of land subject to mortgage which, had been 
assigned by assured.

James E. Wallbridge, K.C., for Standard Trust Co.
C. F. Sewell, K.C., for Canada Life Assurance Co.
S. B. Woods, K.C., for the other defendants.

ALTA.
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Hit art, J.:—One* Ernest L. Ferris and one* James Brennan-1 
H. C. were on November 20, 1912, the owners of certain lands in the 

City of Edmonton and on that date executed a mortgage thereon 
in favour of the defendant, the Canada Life Assurance Compam 
for the sum of $50,000 with interest at 7% tier annum, the principal 
being repayable as follows: $5,(MX) on the first day of January in 
each of the years 1914, 1915, 1910 and 1917 and the Italanee on 
January 1,1918.

On Octolier 22, 1913, Brennand transferred his undivided one- 
half interest in the lands to a company called the London and 
British North America Co. On June 10, 1914, Ferris transferred 
an undivided one- ixth interest to the defendant Thomas But tar. 
On June 17, 1914, Ferris transferred another sixth interest to the 
London and British North America Co. On June 24, 1914, Ferris 
transferred another sixth interest to the defendant Proctor. On 
July 24, 1914, the London and British North America Co. trans­
ferred a one-sixth interest to the defendant limes. On May 27, 
1915, that company transferred their remaining one-half interest 
to the defendants limes, Balfour and Proctor, Innés getting a one- 
fourth interest and the other two each an eighth. As a result 
Proctor held an undivided seven twenty-fourths interest, Balfour 
an eighth, Innés ten twenty-fourths, and But tar a sixth.

All of these* transfers were subject to the mort gage to the ( 'amnia 
Life Assurance* Co.

The mortgage* in epiestion contained a clause reciting that 
it had been agreteel that the nmrtgagere», the insurance company, 
should issue a policy for $50,000 on the life* of Ferris, and that 
Ferris slie>ulei eleposit the same and, if re*ejuireel, assign it as collateral 
or aelditiemal security for the repayment of the elebt, anel them 
proeeeeling to ele*clare that Ferris die! so ele*pe>sit the policy and that 
he covenanteui to pay all premiums m*eessary to ke*ep the policy 
on feiot, that the company e*emlel, in elefauit of his paying, pay tlie- 
same itself anel that in such e*as<» the sums se> paid shoulel he* 
repayable forthwith by Ferris to the company hemring interest at 
the rate of the nmrtgage anel that these sums, together with 
interest, shemlel form part of the moneys secureel by the mortgage.

Brennanel was a joint nmrtgagor with Ferris but the above* 
mentioneel stipulation as to the insurane-e policy was printed on 
an attaeheel slip anel was signeel and seiale*el separately by Ferris 
only.
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On November 20, 1912, the date of the mortgage, Ferris also 
executed under seal what was on the face of it an absolute assign­
ment of the policy to the Canada Life Assurance Co., the insurers.

Ferris paid the initial premium, which was the sum of 81,187.50, 
and also the second annual premium in November, 1913, collecting 
half of it, however, from his then co-owners the London and British 
North America ( 'o. The payment of $5,000 due on principal was 
by agreement postponed until July I. 1914. though Ferris paid the 
interest due January 1, 1914.

It appears that the company above referred to, called The 
London and British North America Co., were never beneficially 
interested in the property but were at all times merely trustees 
for the defendants Proctor. Balfour, Innés and But tar, or some 
of them.

It will be observed that it was at slightly varying dates in the 
month of June, 1914, that Ferris made his three transfers of an 
undivided one-sixth interest. The second of these, that of June 17, 
was to the company but undoubtedly this was only to that company 
as trustee or agent.

Then on July 10, 1914, Ferris entered into an agreement with 
Proctor, Balfour, Innés and Bui tar, which appears, and indeed was 
on the argument admitted (though there is really no direct evi­
dence on the point), to have boon made as part of the deal or bargain 
by which Ferris at least transferred his half interest in the pro]>erty 
to the individual defendants or to their trustee. The typewritten 
agreement seems to have been drafted as early as April, 1914, for 
the date originally inserted was April 30. but this was changed to 
July 10. Whether the agreement was in contemplation when 
Brennand in the preceding October transferred his half interest to 
the company docs not at all appear. However this may be, the 
agreement, omitting the first paragraph giving the parties, reads 
as follows: (the word “assured” meaning Ferris and the word 
“owners” meaning Proctor, Balfour, Innés and Buttar):—

Whereas the assured and one James Brennand were at one time the owners 
in fee simple as tenants in common of lots 28, 29, 30 and 31, in block 6, river 
lot 12, plan D in the said City of Edmonton (hereinafter called “the mortgaged 
premises”):

And whereas the assured and the said James Brennand mortgaged the 
mortgaged premises to the Canada Life Assurance Company (hereinafter 
called the company) to secure the repayment of the sum of fifty thousand 
dollars ($60,000.00) and interest as therein mentioned, and concurrently

ALTA.
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with the execution of the said mortgage the assured effected a policy of insur­
ance (hereinafter referred to as “the said |mlicy”) on his life with the company 
for the sum of fifty thousand dollars ($50,000.00) the said policy being dated 
November 12, 1912, and numbered 144578 and assigned the same to t lu* 
company as collateral security for the repayment of the moneys secured by 
the said mortgage, the premiums payable from time to time in rcs|>eet of tla- 
said policy forming a charge upon the mortgaged premises:

And whereas the owners are now the registered owners in fee simple as 
tenants in common of the mortgaged premises subject to tlie said mortgage 
and the moneys thereby secured:

And whereas the assured has requested the owners in the event of the 
said policy not having become previously payable by reason of the death of tin- 
assured to make over and assign the same to him at the date of the repayment 
of the moneys secured by the said mortgage u|x>n payment of a sum equivalent 
to the cash surrender value at that time of the said policy and the owners have 
agreed so to do uj>on the terms and subject, to the conditions and stipulations 
hereinafter contained:

Now this indenture witnesseth that in consideration of the premises and 
in pursuance of t ho said agreement it is hereby mutually agreed by and bet w«vn 
the parties hereto as follows:—

1. —The assured hereby assigns transfers and makes over unto and to 
the use of the owners, their executors, administrators and assigns all th: the 
said policy and all the benefits and advantages thereof to have and to hold 
the same unto and to the use of the owners, their executors, administrators 
and assigns forever subject nevertheless to the payment of the premiums from 
time to time payable in respect thereof (other than the premiums hereinafter 
covenanted to be paid by the assured) and to all claims and rights of the com­
pany thereto under and by virtue of the said mortgage ami the assignment of 
the said policy as collateral security .os aforesaid.

2. —In the event of the said policy not having become payable by reason 
of the death of the assured previous to the date of the repayment of the 
moneys secured by the said mortgage, the owners hereby covenant and agree 
to ami with the assured to assign and make over the same at such date to the 
assured upon payment by him to the owners, their executors, administrators 
and assigns, of a sum equivalent to the cash surrender value of the sait! policy 
at such date and the assured hereby in such event covenants and agrees m 
and with the owners, their executors, administrators and assigns to pay the 
said sum forthwith after the repayment of the moneys secured by the said 
indenture of mortgage.

3. Upon repayment by the owners, their executors administrators or 
assigns of any and every instalment of the principal secured by the said mort­
gage or any other sum on account of principal in accordance with the terms of 
the said mortgage and assured shall forthwith upon demand pay to the owners, 
their executors, administrators or assigns a sum equivalent to what would be 
the (Nish surrender value under the said |M>liey of the amount of each such 
instalment or other payment or both at the date or respective dates of pay­
ment based on the proportion which the amount of any such instalment or 
other payment bears to the total surrender value of the said policy at such 
date or respective dates and shall thereafter pay to the owners, their executors, 
administrators or assigns as and when the same become payable a sum equiva­
lent to the premiums in respect of any such instalment or other payment so
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repaid baaed on the projxirtion which the premiuivs in respect of the instal­
ment or instalments or other payment so repaid bears to the total premium 
payable in respect of the said policy. In the event of any default or delay on 
the part of the assured in payment of the sum or sums equivalent to the said 
cash surrender value or in payment of the proportion of the said premium or 
premiums as aforesaid, the assured shall pay to the owners, their executors, 
administrators or assigns interest on such sum or sums from the due date or 
respective dates until the actual date of payment at the rate of 10',' per 
annum.

4. In the event of the said |K»licy becoming payable by reason of the death
of the assured before the due date of the said mortgage but after the assured 
shall have paid to the owners, their executors, administrators or assigns the 
cash surrender value in respect of any instalment or other payment on account 
of principal paid by the owners, their executors, administrators or assigns as 
aforesaid, the owners shall pay to the estate of the assured or the parties 
entitled thereto under any will testamentary or other dis|x>sition of the 
assured the amount of any instalment or other payment on account of principal 
repaid by the owners and in res|>ect of which the assured shall have paid them 
the equivalent of the cash surrender value as hereinbefore provided u|mui 
receipt of the same by the owners from tin* company. •

5. Upon payment by the assured of the said cash surrender value and all 
other moneys payable by the assured to the owners by virtue hereof, the 
owners, their executors, administrators or assigns hereby covenant and agree 
to assign, transfer and make over unto the assured the said |x»licv and all the 
benefits and advantages thereof.

6. In the event of the mortgaged premises being sold by the owners or 
of any one of them disposing of his interest therein during the currency of 
this agreement, the owners or the owner so disjHising of his interest shall be 
entitled to have this agreement cancelled and be freed and released from all 
further obligations or liability hereunder upon procuring the purchaser or 
purchasers to enter into an agreement with the assured in the same terms as 
this agreement.

The deferred first instalment of principal, viz., $5,000. was not 
paid on July I, but was at tie request of the new owners again 
deferred until the succeeding January, #>., of 1915, and on the 
latter date that sum was paid to the mortgagees by the London 
and British North America Co. on behalf of the defendants. 
There was never anything more paid on account of the principal 
of the mortgage, and thereafter all payments of interest or 
premiums were made by the defendants.

When the defendants in January, 1915, paid the sum of $5,000 
on the mortgage on account of principal, Ferris, pursuant to 
clause (3) of the agreement of July 10, 19J4, above quoted, paid 
to the defendants the sum of $110 which was one-tenth of the 
surrender value of the policy at that time, /.<•., it was the surrender 
value applicable to a $5,000 policy. Un March 7, 1910, Ferris also
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paid to the defendants the mim of $118.75, l>eing the proportion 
of the life insurance premium for the current year applicable to 
$5,000 of the policy.

During 1915, Ferris endeavoured to induce the ('anada Life 
Assurance Co. to cancel the existing |M>liey and to issue two new 
ones for $45,000 and $5,000 respectively, the former to cover the 
mortgage, the latter to him personally and to promise to do 
similarly each year as additional payments were made. This the 
company declined to do. Eventually Ferris enlisted and went to 
war and was killed in action on Kept. 15, 1910.

The plaintiff company is the executor of the estate of the 
deceased Ferris.

Shortly after his death, apparently when proof was being made 
in regard to his age and death, it was discovered that inadvertently 
a mistake hfyd been made in the statement of his age when the 
policy was applied for, and it was arranged or agreed that tin- 
policy should only stand good for the amount for which at his 
correct age the premium agreed upon would buy, viz., $47,500

As the insurance company held the policy as collateral security 
for the re|>ayment of the mortgage they made up as of the date of 
proof of death, viz., Jan. 10, 1917, a statement of the account 
lietween them and the mortgagor as follows:—

By sum assured ................................................ 150,000.00
By prospective pn>fit s....................................... 755.10

S50.755.10
Ix‘8H arrears for error in age 2,500.00

Amount payable under policy.......................... $48,255.10
To amount principal unpaid on mortgage $45,000.00
To half yearly interest due Jan. 1, 1917 . 1,580.40
To interest 1st to 16th Jan., 1917 129.45

$46,700.85
Balance owing on policy 1,545.25

$48,255.10 $48,255.10

However, the company agreed to demand only one-half I ho 
interest from Oct. 1, 1919 to Jan. 19, 1917, and to throw off the 
other half, viz., $491.70. This sum they added to the $1,545.25 
al>ove mentioned and admitted liability for the sum of $2,009.95.

The purchase price of the property as agreed u|*>n between the
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defendants and Ferris had been $131,000 of which $50,000 was to 
lie raid by the assumption of the mortgage. At least this is the 
inference 1 make from the somewhat meagre evidence given 
upon the matter which was due partly, no doubt, to the death of 
Ferris.

The consequence of the death of Ferris and the falling in of the 
policy on his life was that, taken with the single cash payment of 
$5,000, the mortgage was more than paid off as shewn in the above 
statement.

A contest soon arose between the representatives of the Ferris 
estate and the individual defendants as to which of them were 
legally entitled to reap the I enefit of the policy. The defendants 
demanded a discharge of the mortgage from the insurance com­
pany, hut that company refused to execute and dolixer such a 
discharge owing to tie fact that tie plaintiffs as executors of 
Ferris also claimed the 1 enefit of tie insurance. The present 
individual defendants brought an action against the Canada Life 
to com] el them to discharge tl e n ortgage and tic ] lain!iff sued 
in the present action loti1 tie Canada 1 ife and tie purchasers, 
asking (1) for a declaration in fax our of their contention as to the 
meaning of tl e agreen ent of July 10, 1014; (2) in the alternative a 
declaration that under clause 4 of that agreement they are entitled 
to the amount of the instalment ] aid on account of | rinei] al on 
the mortgage as well as to tie amounts which according to the 
terms of the mortgage the purchasers should ha x e paid on ] rincipal 
hut did not pay less tie cash surrender value of a proportionate 
] art of the insurance ] oliex ; (3) for an accounting of the n oney 
due to the plaintiff and an order for pay lient thereof; (4) for a 
declaration tl at tl e plaintiff as executor of Ferris is entitled to be 
sul rogated to tl e ripl ts of li e life insurance com] any under the 
mortgage, and (5) costs and other relief.

Inasn ueh as all ] ersons interested were ] arties to the present 
action but not to tl e otl or one, tl e latter was staged ] ending the 
trial of this. Where 1 speak, hereafter, of tie defendants, I mean 
of course the individual defendants, tie | urchasers.

Practically everything do] ends ii]on t' e ] roper inter] rotation 
of tl e agreen ent of July 10,1914, and this is a matter which appears 
to n e to present some difficulty.
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One observation seems to me to l»e worth making in the first 

place. Ferris had assigned the policy to the mortgagee (also the 
insurer) in the first instance to secure repayment of the mortgag. 
Ferris then had only an equity of redemption in the policy. This 
redemption would take place progressively as he made repayments 
on ti e mortgage. It was this equity of redemption only that Ferris 
was in a jKwition on July 10, 1914, to assign. Aside therefore 
from the circumstances connected with the sale of the land upon 
which the mortgage stood the assignees under the document of 
July 10, 1914, could only acquire, and indeed in any case perhaj s 
did only acquire, the equity of redemption in the policy. I doubt 
whether this however aids very much in the solution of the problem. 
Of course if the debt due to the lenders, the Canada Life, had I urn 
merely a personal debt owing by Ferris and had not been charged 
on the land w hich the defendants had bought so that they also were, 
if not personally (as to which there may be a question), at any rate 
through the encumbrance on their property, objected to make 
payment of the debt, the defendants would only have acquired an 
interest as Ferris repaid his debt and so redeemed his policy. 
If he never repaid any of it then upon his death the benefit of the 
proceeds would all in such a case have gone to his estate by tin- 
removal of the debt resting upon him alone and the assignees 
would have got nothing. The assigned equity would have been 
worth nothing. There would have been no difficulty of course on 
the score of insurable interest because it is only the original 
assured, and not the assignee* of a life policy, who must have an 
insurable interest. But, for the debt of Ferris and Brennand the 
Canada Life held as a first security a mortgage on the land of wH«-h 
they were co-owners. This land they had transferred to the 
defendants and the latter had become the registered owners of it 
subject to the encumbrance of the mortgage and all the provisions 
of the mortgage one of which was that the payment of the premiums 
on the policy was secured by their being added, in ease of non­
payment, to the amount of the mortgage and so charged on t In­
land.

Ferris remained liable upon his covenant to repay the mortgage 
moneys. The question is, for whose benefit should the procee Is of 
the policy fall, upon his death? Of course for. his own were it not 
for the agreement of July 10. 1914. Then was it the intention awl
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Hïect of that agreement that the benefit should fall to the pur­
chasers and if so to what extent?

1 confess to some wonder why no evidence was given of the 
negotiations for the sale of the lots or of the agreements in rcsjxict 
of them. The death of Ferris could account only partially for this, 
'fhc result is that aside from a subsequent letter or two we have 
only the bare transfera and the agreement of July 10, 1914, from 
which to make any inference as to the intention of the parties with 
respect to personal liability upon the covenants in the mortgage. 
Yet the question as to what extent the purchasers were under an 
ol(ligation to Ferris to pay the mortgage moneys including interest 
and premiums, as well as the nature of that obligation if any, and 
the question of the nature and extent of their ]>crsonal obligation 
to the mortgagee, if any, seem obviously to be questions of much 
imi>ortancc when we approach the agreement of July 10, and seek 
to interpret it. The then existing legal relations between the 
three parties were the atmosphere in which that agreement was 
entered into. They formed those “surrounding circumstances” 
the light of which must be thrown upon the agreement before it 
can be properly understood.

It is to be observed that the London and British North America 
Co. had bought out Brennand’s half interest in October. 1013, 
ami that, on Dec. 31, 1913, Ferris had rendered to that company 
an account of how matters stood between them as co-owners, and 
one of the items with which they were debited was one-half the 
premium which Ferris had paid in the November preceding. This 
would indicate that even as between Ferris and Brennand the 
latter was supposed to pay one-half the life insurance premium 
and that the London and British North America Co., as his succes­
sors, were understood to be under obligation to do the same.

I have no doubt, after examining the agreement of July 10, 
and some of the letters which passed, that the purchasers from 
Ferris of his one-half interest were also bound to Ferris by an 
implied agreement, even if no express written or oral agreement is 
revealed by the evidence, to pay the mortgage moneys including 
principal, interest and premiums on the policy and to save him 
harmless therefrom. It is true that in two of the transfers from 
Ferris, viz., that of June Hi, 1914, to the London and British North 
America Co. of a one-sixth interest in the property, and that of
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June 24, 1914, to Proctor of a one-sixth interest, a clause was 
insert<><1 whereby it was declared that the covenant implied by 
s. 52 of the Land Titles Act, 0 Edw. VII. 1906, c. 24, Alta. staK, 
was expressly negatived while in another although a similar dans- 
was inserted in the draft it was erased before execution. Rut taking 
everything into consideration I think even these clauses should !><• 
treated merely as intending to negative the covenant declared by 
s. 52 to be ini]died in favour of the mortgagee. Section 52 refers 
to more than one covenant in my opinion although the word appear* 
there only in the singular. It was certainly not the intention of 
the Legislature to make the mortgagee and the transferrer the 
joint covenanters in respect of a single covenant, hut rather to 
give the mortgagee the benefit of a covenant with him and the 
transferrer the benefit of another distinct covenant with him. 
And it x\as the former covenant that I think was being dealt with 
in the two transfers in question. The very making of the agree­
ment of July 10, in the terms in which it was made, seems to me to 
shew that it was still the intention that the ]>ersonal indixidiial 
purchasers were under an obligation personally to Ferris to make 
the payments under the mortgage. There is no doubt that the 
making of the series of transfers and the agreement of July 10 wore 
obviously all part of one transaction and this was, I think, admitted 
on the argument and therefore we should attempt to reconcile the 
various documents as far as possible. 1 do not see how the clause* 
in the transfers in question can be reconciled with the terms of the 
agreement otherwise than by interpreting those clauses as referring 
only to the covenant implied in favour of the mortgagee.

The intervention of the Ixmdon and British North America ( 
does indeed cause some uncertainty but I think that throughout 
they were simply agents for the defendants. I think the covenant 
declared by s. 52 to be implied in favour of the transferrer might 
to be considered as implied as against the defendants. Even as 
early as July 10, 1914, they join in an agreement the recital of 
which declares that they were then the registered owners in fee 
simple as tenants in common of the mortgaged premises although 
it would appear that the London and British North America ( '<*.
did not transfer into their................ names all the legal estate on
the property until as late as May 27, 1915. The fact that they 
recognized themselves as the registered owners of the whole prop-

0749
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vrty in July, 1914, serves also to distinguish the vase from those 
cases where the purchaser has got only a part of the projierty.

Assuming, then, that s. 52 of the Land Titles Act has the full 
efficacy that it was obviously intended by the Legislature to have, 
and this, I think (apart from its application to this particular 
case), was common ground upon the argument, and also assuming 
that the individual defendants are properly to l>e treated as 
transferees within the meaning of that section, which, for the rea­
sons given, I think is the true position,it would seem to me that the 
individual defendants were Ixmnd by a covenant to Ferris to pay 
the principal, interest and premiums. If this be so then the obli­
gation was more than one merely to indemnify Ferris if he was 
forced to pay them. It would it seems to me give him a right to 
recover any damages that he may in other respects have suffered 
as a consequence of their failure to pay iis agreed.

Now the first and most extensive claim made by the plaintiff, 
as executor of Ferris, is that the assignment of the policy made by 
the agreement of July 10, 1914, was merely as a security to the 
purchasers to protect them against their liability to pay the 
premiums on the i>olicy and as a security that Ferris would reim­
burse them for any such payments of premiums that they might 
make. This contention amounts in effect to saying that the pro­
ceeds of the policy were intended by the parties, in the case of the 
death of Ferris before the mortgage was paid, to fall to the benefit 
of Ferris or his estate charged only with the premiums that the 
purchasers may have paid. If that had been the understanding 
there would have been no reason why the purchasers should pay 
premiums at all except to prevent action by the mortgagee against 
them under the implied covenant or by foreclosure in default.

It is a pity that the draftsman of the agreement left out what 
would have been the most inifiortant recital, viz., one giving the 
real reason for the assignment. It is scarcely a reason for the 
assignment that Ferris had requested them to re-assign as given 
in the last recital.

( onsidering. however, the terms of the agreement as to payment 
by Ferris of surrender values and proportions of premiums paid 
and also his letter of Feb. 17,1915, seeking to get the policy divided 
into two as well as his actual payment of the surrender value as to 
85.000 of the policy and a corresponding proportion of the premium
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for the year 1915-16, 1 do not nee how we can eome to any other 
eooeluaioii than that it was the intention of the parties that the 
purchasers should lie the full beneficial owners of the jMilicy to 11 
extent tliat the mortgage remained unpaid. It was one of the 
advantages of the )>oliry that if it fell in it practically cancelled 
whatever remained unimid upon the principal of the mortgage ami 
the first clause of the document in quest It in declares that Kerris 
assigns to the purchasers “all the benefits and advantages" of 
the policy.

I think, therefore, that the first contention of the plaintifs 
cannot lie sustained.

The second contention is to this effect, vis., when thepurcl a-. i> 
acquired the property in June, 1914, there were install! cuts of 
principal falling due as follows: July 1 (a deferred one), 85,1)1 it; 
January 1, 1915, $5,0110; and January 1, 1916, $5,000. This' 
were the only sums of principal which fell due prior to the ill ill 
of Kerris. But the purchasers never paid any hut the one pay tenit 
of $5.000, and they secured extensions of time for the remaining 
810,000 with the result that at the date of the death of Kerris 
only $5,000 had tieen paid. Therefore, it is said, owing to lie 
default of the purchasers in making these payments, Kerris was 
prevented from redeeming or re-purchasing a com*)winding | art 
of the policy by paying them the surrender value and thereafter the 
proportionate parts of the premiums with respect to this SUl.onn 
as is provided in clause 3 of the agreement. Therefore, so runs i1 <■ 
contention, the Kerris estate is entitled to the benefit of $15.(WHi uf 
the policy subject to the proper reduction for cash surrender aluc 
ami proportion of premiums as of the date that the mortgage pro­
vided that these instalments of principal should have been ] aid.

This claim is not one for damages for a breach of covenant.
1 see no such claim on the record. As 1 understand it the claim is 
based upon some principle of equity. It is claimed that the Kerris 
estate is entitled to lie placed in as good a position with reaped In 
the insurance as it would liavc licen if the purchasers had paid 
the instalment s of principal according to the terms of the mort gage.

Notwithstanding the praise given to the drafting of the agree­
ment by defendants’ counsel I confess that I think it liears on its 
face very obvious signs that the draftsman was solicitor for tbe 
purchasers and it also contains what seems to me to Is- - nac
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peculiar inconsistencies. For instance, clause 2 obliges the 
purchasers to re-assign the ]>olicy to Ferris upon payment by him 
to them of the cash surrender value if he should happen to live 
till the mortgage was all paid off. But on its face clause 3 places 
no obligation upon the purchasers at all. There is not a single 
word in that clause by which the purchasers covenant to do any­
thing. Yet it is the clause which pretends to fix the rights of the 
parties with respect to payment of instalments on the mortgage 
prior to its payment in full. It simply gives the purchasers the 
right to demand from Ferris payment of the cash surrender value 
of a part of the policy equal to the amount paid on the mortgage 
and olfliges Ferris to pay that sum as well as a proportionate part 
of future premiun s, but it docs not oblige the owners to re-assign 
to Ferris any part of or interest in the policy upon payment of this 
cash surrender value by him. Again, while clause 2 gave Ferris an 
absolute right to take over the policy if he lived until the mortgage 
was billy paid so that the purchasers were* not to have their choice 
in ' matter of carrying on the insurance for their own lienefit 
or not as they pleased (which would have been quite possible and 
legal) yet by clause 3 the choice seems to be left to them entirely 
even after they have made a payment of an instalment to continue 
the whole policy in their own favour and reap the lienefit them­
selves. I know there is a seeming answer to this in the terms of 
clause 4 which apparently provides for the only case where they 
could reiq) any benefit by the death before the mortgage liecame 
due. But observe the difference in wording between clause 2 and 
clause 4. Clause 2 refers to the death not hapi>ening “previous to 
the date of the repayment (t.e., actual repayment) of the mortgage 
moneys.” Clause 4 refers to death l>efore (not “repayment,” 
observe, but) the due date of the mortgage. What would have 
hapi>encd if Ferris had lived until after Jan. 1,191S, “ the due date” 
of the mortgage or until after the mortgagee had. under the acceler­
ation clause, fixed an earlier “due date,” but had died before 
payment in full of the mortgage? Wliat clause of the agreement 
would have given him or his estate in tliat cast» any right to a share 
of the insurance money even if the purchasers had paid $10,000 
on the mortgage and Ferris had paid them or tendered them the 
proportionate surrender value? Not clause 3 because it mentions 
no obligation of the purchasers. Not clause 2 nor clause 4 liecause 
neither one would have applied.

ALTA.

sTc.



Dominion Law Reports. 148 D.L.R.

Reading the whole agreement together, I tliink one must eon- 
elude that Ferris had, not merely an obligation to pay the pro- 
)x>rtionate surrender value on demand whenever the purchaser- 
paid an instalment of prineipal, but also a right to do so; so that 
his estate in ease of his death could, under clause 4, demand from 
the purchasers the sur)dus of the insurance moneys over the debt 
created by the payment of such instalment. This i>erhaps will bv 
admitted. Rut the crucial question is, had he not only the right 
to pay this cash surrender value whenever the purchasers were 
pleased or finally forced by the mortgagee# to make a payment on 
principal, but a right to insist that they should do that thing which 
was necessary in order that lie might enjoy the former right ; in 
other words, had he a right to insist that they pay the instalments 
of mortgage prineipal as they liecame due so that lie could then 
enjoy the right of carrying some of the insurance for his own benefit 
iqhm the condition laid down in clause 3? ( >r could the purchaser- 
make the choice of securing by negotiation, as they did in fact, 
the postponement of the instalments and so put olT the obligation of 
payment and incidentally reap the advantage of the chance that 
Ferris might die in the meantime and they thus get an added 
benefit from the insurance ]>oliey which it was not intended that 
they should get if they met their obligations under the mortgage 
as tl cy I ecan.c due? When the matter is put in this light it seen s 
to n.e the proper result comes plainly into view. Assuming that 
Ferris had the light to insist upon the prompt payment of the 
install! ents under the mortgage so as to give him the rigid to buy 
back a proportionate part of the insurance, the fact is, that he 
apparently never did insist that they should do so. He was 
undoubtedly aware that no more than the one sum of $0,000 had 
ever I ecu paid. In March, lOKi, after the last of the interim 
instalments was overdue, Ferris paid to the defendants the sum of 
$118 as his share of the premium paid in the November preceding 
for the then current year. He did not insist on his right to pay 
double that amount. He made no tender and never in any way 
insisted upon his right to buy back more of the insurance. He 
seems to me to have acquiesced in what was done or omitted to he 
done. Whether this should be sufficient to deprive his estate of 
the rights claimed is perhaps o)>en to argument. Rut, however this 
may !>e, there is the further consideration that we have no means
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of knowing whether, exe'ii if tic defendants had paid the two 
other install!cuts when they I eean e due, Ferris would ever have 
exercised his further right < vo-j urchase. To give his estate 
judgn ent upon the assun ] tion that he undouhtedly would have 
done so se*e*n s to n e to he assun ing too much. He might have 
1 referred not to carry the insuranc e further or not to take over any 
more of it. ( ertainly there is no ex idenee in the ease of any anxiety 
on his J art to secure any more of it. It is true that the loss of the 
litiht to re-purchase part of the insurance may in one sense he 
looked upon as a dan age resulting from the defendants’ failure 
to ] ay the other two install! cuts and against which damage there 
was an implied covenant of inden nitx : hut in any ease, exen if the 
action were framed in damages, it would, it seems to me, he ini) os- 
sihle to estimate the xalue of the right so lost at the full amount of 
the insurance which could have I cen re-purchased. That xalue 
xvould a) i aiently haxc 1 ecu just what he would have* had to pay 
to got it so that he n ight there *afte*r kee*p up the* premiun s on it 
and as lie* did not have to pay that sum his loss would he* nothing. 
Of course if he turned to a new application for insurance* he* xvould 
have had to pay a highe*r premium anel would possibly have l c*en 
met with difficultés in j assing the doctor’s examination as xvell as 
xvith ejue*stions of increasc*<l risk owing to change in occupation, 
hut all thip se*e*n s to me to he so uncertain, particularly in the total 
absence of any evidence of any effort on Lis part to increase the* 
insurance available for his e‘state, that it xvould appear to ire to he 
impossible e*xe*n to atten pt to n ake any estin ate of probable loss.

The real basis of the* claim made is. howeve*r, the allc*ge*d 
aj i licahility of the maxim that enjuity eonside-rs that as done 
which should have been done. Rut I do not think that that maxim 
can in any case he so e*xte*nde*d as to justify the ( ourt in assuming 
that the person in xvliose favour it is invoked would himself have 
done what lie had a right hut was not necessarily hound to do in 
order to get the benefit claimed. He was only hound to pay the 
surrender value in case it was demanded from him. He was not 
hound to do it without demand, although, as 1 have said, 1 think 
he* had a right to do so if he had chosen to insist upon it. Rut 1 
cannot see that his estate can now say, after the favourable events 
of his de*ath and the falling in of the insurance have hapj)ened, that 
it hits a right to insist now upon the evident advantage when at

690

ALTA.

8. C.



700 Dominion Law Reports. (48 D.L.R.

ALTA.

iTc.
the time that the event and consequent advantage were uncertain 
Ferris himself never made any effort or gave any sign of a desire 
to secure the l>enctit of the chance. I think the second contention 
therefore also fails.

There remains the final contention of the plaintiffs to In­
disposed of.

The Canada Life have paid into Court the sum of 82,228, win- h 
is made up in the way explained in paragraph 8 of their statement 
of defence with the addition of some interest. One objection that 
I sec to the right of the plaintiff to get this sum of money is this, 
tluit in it is contained an allowance of $755.10 as prosper*ine 
profits on the whole policy. I sec no reason why these prospect i\<> 
profits should not be divided in the proportion in which the parties 
were interested in the policy. The policy was really only one for 
$47,500. This was due to a mistake of Kerris in stating his nee. 
The insurers did not discover tliis until proof of death was n.mIc­
on Jan. 16, 1917. They then agreed to allow the policy to he good 
for $47,500 which was the amount the premiums paid would have 
carried at his true age. Rut Ferris had paid and the defendants 
had accepted the sum of $110 as the surrender value of 85.000 
worth of the life insurance, that is one-tenth of it. At the time of 
this payment all parties thought the policy was good for 850 .non. 
It turned out that it was only good for $47,500. Whether the 
profits were estimated on the basis of the full policy or only on the 
decreased amount of it is not clear but in any case that was a mat In­
for the company, and if they have allowed the estimate of profits 
on the whole policy it is to the advantage of the other parties 
entirely. I can sec no reason whatever why the Ferris estate 
should be entitled to the whole of them and I therefore think that 
in making up the amount to which the plaintiff estate is entitled 
there should be allowed only $75.51 or one-tenth of the profits. 
The rest belongs, I think, rightfully to the defendants.

But the plaintiff estate claims more than this. Its claim is. 
tliat as between it and the defendants it should in any case In- 
entitled to the benefit of one-tenth of the policy because it was 
the understanding of the parties that the payment of $5,000 of the 
principal of the mortgage should give Ferris the right to buy back 
at any rate one-tenth of the face of the policy, and that lit* ili'l in
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fact so buy one-tenth of it back by paying the two sums of $110.00 
and $118.00 as mentioned in the beginning.

The situation is of course unprecedented and I can only decide; 
as to what seems to me to be right and just and in accordance, or 
at any rate not inconsistent with, the agreement.

I do not think it is enough to say that the obligations of the 
defendants to the Ferris estate must be found within the four 
corners of the agreement and that if there is nothing there to 
justify a judgment against them for the payment of a sum of 
money then there can lie no judgment in the; plaintiff's favour at all. 
What is substantially asked for is a declaration of the rights of 
the parties with respect to the proceeds of the insurance l>olicy.
I think it was undoubtedly the intention of the parties that, when 
the defendants paid out of their own jKx-kcts a sum of $">,000 upon 
the principal of the mortgage, they should not have any right to 
recoup then selves, cither partially or wholly, for such a payment 
out of the insurance moneys, if they fell in, if Ferris did his part 
in buying back, and paying the future premiums on, that much of 
the policy. This Ferris did do, anil if there was nothing more to be 
said his estate should not be deprived of the advantage. But on the 
other hand there is no doubt that when the agreement was made the 
defendants thought they were getting an assignment of a $50,000 
policy, equal to the amount of the mortgage which they assumed, 
and they thought they were paying the premium on a policy of that 
amount. Through a mistake of Ferris alone they found then solves 
protected only by a $47,"00 policy, which did not cover the whole 
mortgage as they had thought it did.

As 1 have pointed out there could, of course, be a personal 
judgment against the defendants only for the recovery of whatever 
moneys they may have received from the insurance company. If 
they never received any, of course, a personal judgment could not 
go against them. But it may be that they were never entitled to 
receive any money into their own hands, but that the insurance 
company, being informed of the terms of the agreement of July 10, 
1014, and of the fact that Ferris hail paid the surrender value of a 
portion of the policy, were bound to hold the money for the estate 
of Ferris. Clause 5 of the agreement indeed, may, in my view, be 
treated as an equitable assignment back to Ferris of a portion of 
the proceeds of the policy. 1 say “an equitable assignment” 
because it was only an agreement to assign ] roperty in futuro.

ALTA.
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The real question then is: Was Ferris or his estait; entitled to 

say to the insurance company that, as between him or his estate 
and the defendants, he or his estate* was entitled to the lienefit of 
$f),000 of the proceeds of the policy, or could he claim only $2,000 
of it? Upon whom should the loss, due to the error in age, propcrl \ 
fall?

Vpon the whole it seems to me that, by the terms of the agio» 
ment, Ferris did, in effect, represent to the defendants that thex. 
by keel ing up the payment of the premiums, were at all times 
k«i ing alive a valid life insurance policy sufficient, if it fell in 
to cover whatever, at any time, remained unpaid upon the principal 
of the mortgage. And I think that is the underlying principle upon 
which the rights of the parties should In; decided. This will make 
the loss fall upon the estate of the persm who was, innocent'» 
no doubt, responsible for the error.

My conclusion, therefore, is that the plaintiffs are entitled 
merely to a declaration that they are entitled to the moneys paid 
into Court by the Canada Life Insurance Co., less the deduction 
which I have indicated in respect of the share of profits. Hut I 
also think that there should l>e an allowance to the plaintiffs o‘ 
one-half of each of the sums of $110 anil $118, inasmuch as the Ferris 
estate in the result is to get back only one-half as much of the 
insurance as it was expected to get. Upon the basis thus indicate I 
and with proper calculations of interest, 1 imagine the parties can 
arrive at the proper amount to which the plaintiffs are entitle I.

The individual defendants really never objected to the plaintiffs 
getting what I have awarded them, and if the plaintiffs had been 
willing to accept it there would undoubtedly have been no litiga­
tion. Substantially, therefore, the defendants have succeeded and 
are entitled to their costs which should also, wlven taxed, be paid 
out of the money ir Court. The defendants, the Canada Life 
Assurance Co., arc aUo entitled to their costs against the plaintiff 
and these also shouh be paid out of the money in Court. These 
latter costs, 1 think, hould be a first charge upon the money, and 
if the balance is not sufficient to pay the individual defendants' 
costs execution shoul d go for the balance. The Canada Life Co. 
should also be directed, upon receipt of their costs, to execute a 
discharge of the mortgage and deliver the same to the individual 
defendants so that all matters in issue between the parties will he 
finally disposed of.
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I would like to add, of course quite out of place, a reference to 
the peculiar wording of clause .‘1 of the agreement of July 10, 1014. 
I may put it in the form of a question, thus: In the phrase “liased 
on the profxirtion which the amount of any such instalment or 
other payment bears to the total surrender value of the said |x>liey,” 
was it not meant to say, not “the total surrender value” hut “the 
total face value?” That seems to he the way the parties interpreted 
the clause and to lie its intended meaning.

WELLINGTON COLLIERIES v. PACIFIC COAST COAL MINES.
lirilislt (\tluHihia Courl »•/ .1 /i/m Mm tlutialtl. i'.J. .1.. Marlin, (iallilu r anti 

Mrl'h II i s. .1,1. A. St /ilt Hilar 16, lb 19.

Trespass ($ 1(’ 17)- 4'on*ent to tin the act« complained of—
Hridence—Perjury.] A) j eal by defendants from the trial judg­
ment in an action for ties] ass. Reversed.

11’../. Taylor, K.C. and llrelhour, for npfiellants.
Douylais' Armour, K.( '., for respondents.
Macdonald, (*J. \ .: 1 would allow tl e ap] eal on the ground

that the rescindent* consented to the acts complained of. Tl e 
question is purelx one of fact, and when we have the evidence 
of two witnesses, w) on- credibility is not called in question by the 
trial Judge, and who are non of standing in their respective 
callings, who gaxe explicit oxidcnee that the respondents' late 
manager consented to the acts con plained of, 1'is authority to do 
so not Icing questioned, and when that evidence stands imcon- 
t radie tod by any other witness and is not rebutted by any other 
fad or document put in evidence, there can, in my o] inion, I e no 
doubt as to the course which 1 ought to pursue. I must either 
accept the evidence of these two witnesses or in effect declare that 
they have been guilty of perjury. In the circumstances of the 
case there was no room f< r n istake. The nuisent was either 
given, as these witnesses lia «• deposed to. or their evidence is 
false to their knowledge. We were asknl to draw certain infer­
ences in rebuttal of their evidence from what took place at an 
interview between Miehener and Fleming, hut such inferences 
are not necessary ones and cannot, in my o] inion, prevail against 
the ]>ositivc sworn testimony.

Martin, J.A., would allow the appeal.
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' (ÎAU4HER, J.A.:—Ah I view thin ease either the defendants
C. A. had leave and license as they allege or two witnesses have de­

liberately perjured themselves.
There can 1k> no question of mistake or misunderstanding.
On reading the evidence and considering all the probabilities 

1 cannot bring myself to say that these witnesses have committed 
perjury.

If their evidence is aei-epted the plaintiffs' case fails and the 
apj-eal must be allowed.

McPhillip», J.A. (dissenting):—This ap]>enl is one calling 
for a rehearing of a question of fact and upon the authorities 
it must Ik* shewn that the trial Judge went wrong in his con­
clusion that the case established a trespass, the mining of coal 
without colour of right, i.e., that there was no sufficient evidence 
before the Judge entitling him to arrive at the conclusion he did. 
In arriving at his conclusion the trial Judge did not take into 
consideration the evidence in the former action, not admitting that 
evidence. With the greatest resj>ect to the Judge that evidence 
was admissible, it was given in an action of like nature to this 
action in res]>cct to mining in the same mine, acts of trespass 
therein ami the evidence was given in an action lictwcen the same 
part ies, and the trespass sued for in this action develojied and was 
first discovered at the trial of that action (see Town of Walkcrton 
v. Erdman (1K94), 23 Can. 8.C.R. 352, King, J., at pp. 305, 300, 
307). However, the evidence the Judge had before him was 
sufficient to admit of the drawing of the inferences and finding 
as he did. I may say that it is without hesitation that I have 
come to the same conclusion as the trial Judge. The evidence 
in my opinion called for the defence fell very much short of that 
which must be forthcoming when it is sought to prove consent i<> 
the interference with the property of others, t respass thereon and 
the abstraction of large quantities of coal. At best all that was 
contended for was a verbal consent from the then general manager 
of the respondents (Coulson) to the appellant to mine the coal. 
That there should be only that form of consent in such an import­
ant matter is so unbusinesslike that at once we look for the estab­
lishment of such consent beyond a question of doubt, at least 
something in the nature of Inter acquiescence, but there is nothing 
whatever to indicate that the resixmdents were aware of the
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mining going on, nothing in the way of corrotMiration or rati­
fication of the alleged consent. There would seem to be some 
variance of view as to when it first became known to the re­
spondents that the defence would rely upon this alleged consent. 
So far as I can see and this is shewn in the pleadings consent was 
not specifically pleaded until Dec. 21, 1918 (see para. 10 of the 
amended statement of defence, A.B., p. 23, and j articulant of 
defence, Dec. 24, 1918, 2 (a) and (!») ).

It is evident that it was not until Dec. 24, 1918, that it was 
made known to the res]M>ndcnts that the consent relied u]xm to 
justify the entering in the mine and the abstraction of the coal 
was an alleged consent of ('oulson given some time in the year 
1911 to Miehener, the then managing director for the appellants. 
It is an admitted fact that ( oulson died in October, 1918; therefore 
the evidence of consent must be l<M>ked ujxjn in the light of being 
evidence incapable of being denied and, further, evidence of 
which no precise notification was made known until a couple of 
months after (oulson’s death. Kvidencc of this class must always 
he looked ujxm with suspicion and when it goes the length of 
justifying the entry u]x»n the res] muk lent s’ mine and taking of 
coal therefrom, the closest scrutiny must be given to it and the 
greatest of care exercised in arriving at the conclusion as to 
whether it is worthy of credence or not. When all the attendant 
facts are looked at in the present case, the course of conduct of 
( oulson, where a consent was given to the appellants to mine 
certain other coal of the respondents, a consent later terminated, 
and the particular of that consent we find net forth with great 
imrticularity in writing, it would appear to me to be overwhelmingly 
contrary to probability that ('oulson gave the verbal consent con­
tended for by the appellants. The balance of probabilities is all 
against any such consent being given. The onus is upon the appel­
lants to establish in the clearest manner that there w as authority 
to do that which they did. It is no light matter to make entry 
upon the pro]>erty of another and to abstract therefrom thousands 
of tons of coal and by the method of work render thousands of 
tons valueless and a complete loss to the owners. Justification 
for conduct of this kind requires the clearest proof and in my 
o| inion the trial Judge arrived at the right conclusion, he was not 
satisfied with the defence put forwaid by the appellants and I

B. C.
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am not satisfied with it; it is against all reason. The onus resting 
uixni the appellants has not been discharged. I would make 
use of some of the language of Lord Brougham in M'Greyor 
Topham (1850), 3 H.L.C. 132, at pp. Ml, 152, 10 K.R. 51, 
well indicating my view in this apj>eal. "the great improhahilii \ 
of the ap]iellant’s ease. I will not go into the evidence at al\ 
because I am satisfied for the reason which 1 have given." 
My reason is that upon all the surrounding facts and circum­
stances a consent such as is alleged is against all probabilit y 
would be most unbusinesslike, it does not comport with reason­
ableness, it is repelled by the course of conduct of Couleon thrum/ - 
out, in fact it is unthinkable that any such consent was given. 
In my opinion this is not a case where it is possible to “recom i. 
all the testimony” (see Lari of Halsbury, L.C., in “The liC!av<ui." 
[1000] A.<\ 234, at p. 23S), the trial Judge found it impossible t > 
do this, I likewise find it impossible and the only projier course 
under the circumstances is to follow and affirm the view arrive-1 
at by the trial Judge unless one were of the opinion that the v im 
of the trial Judge was wrong and unreasonable u]xmi all t'c 
attendant facts. That, though, is not my view. I am sat isle* I 
of the reasonableness and correctness of the judgment of the trial 
Judge (see Strong, J., in McKercher v. Sanderson (18S7). 15 
Can. S.C.lt. 2%, at pp. 299, 300, 301, at p. 300, “The account 
. . . an extremely improbable one”).

There remains but one point to deal with and that is whet i 
the assessment of damages was rightly proceeded with and riiri ily 
arrived at by the trial Judge, the contention on the part of t'-e 
appellants being that it was contemplated and that it was 
course of the trial that if the question of damages required lu l>c 
passed upon, a reference would be directed. Looking at the w1 <>!e 
case, the evidence adduced and the course of the trial iSci' >n 
v. Burnand, [1900J A.C. 135, at p. 145, Lord Morris), the trial 
Judge, in my opinion, was well entitled to proceed and as^s 
the damages. All the relevant facts were before him—the sil na­
tion of the coal, from what section of the mine it was taken, the 
cost of mining and raising the same and also the value of the o»al 
rendered valueless consequent upon the workings of the appellants. 
Further, it is to be noticed that the trial Judge really preced'd 
upon the evidence of the defence as led at the trial in the assess* mm I,
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of damages and I see no error in the assessment arrived at. (A/cM ugh 
v. Union Hank of Canada, 10 D.L.R. 502, ( 11413] A.C. 299, Lord 
Moulton, at p. 309).

I would dismiss the appeal and allow the eross-appeal.
A ppeal alUnml.

VANCOUVER LIFE INSURANCE Co. ». RICHARDS.

Hrilixh Columbia Court of Appeal, (loll Hut. Mrl’hiili/* and Marts, I 
September h5, 1919.

Companies (| V F 2tt2)—Sale of share* -False and mi slew ling 
statements—Fraud—Prtmiùmtry noU Rem uai—Waiver of fraud— 
Failure of consideration Liability.]—Apjieal from a County Court 
judgment in an action on certain promissory notes given for shares 
in a company. Reversed.

E. J. (Irani, for ap])cUunt;
C. M\ Craig, K.C., for respondent.
Galliheh, J.A. (dissenting):—The evidence of the defendant 

and her daughter is clear and definite tliat Cannon, the plaintiff’s 
agent at Victoria at the time the application for shares was made, 
stated that the $50,000 required to he debited before a license 
would l»e issued to commence business was actually de|>osited 
with the Government; that she could not lose her money as this 
money would be returned if they failed to write business and would 
be available.

Cannon was not called at the trial and there is no contradiction 
of this.

If C nnon had been called and hud contradicti-d this I would 
have bet'll inclined to think that Mrs. Richards and her daughter 
must have been mistaken in their understanding of what was 
«till, as the dejiosit of this $50,000 was the last thing necessary to 
be done before procuring license to do business, but Mr. Craig 
in his cross-examination of these witnesses evidently, with that 
in mind, put it up to the witnesses very definitely as to whether 
the statement was not "that it had to be de|>ositcd” but elicited 
only further confirmation. 1 feel that I must accept the uncon­
tradicted statement of these w itnesses.

I think it is sufficiently proved that no such dc)>osit was at 
the time made and has not since l>cen made. The statement

49—4s d.Lh*;
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therefore was false and misleading and was an inducing cause 
to enter into the contract according to the evidence.

But there is this further point to consider—the note sued on 
is a renewal of two notes given some months after the fraud, 
sworn to by Mrs. Richards and her daughter, was penetrated.

These notes were procured by Van Sickle from the defendant 
through her husband acting at that time and since as her agent. 
W hat took place at that time is set out in the evidence of Richards 
a.b. 54, and is in these1 words:—-

He came and asked.if I would obtain from Mrs. Richards two noti* for 
$250 each, representing the sum of $500, which was the balance on an appli­
cation for some shares which they had obtained from her in the Vancouver 
Life Ins. Co. The money was to have been paid on Jan. 15, 1914, on certain 
conditions, but the conditions had not been fulfilled and he then wanted to 
obtain notes for the $500 so that the application might l>e kept alive, as he 
explained it to me. He said they had difficulties in completing the organiza­
tion, but that in another 60 days why they would be fully completed and able 
to do business.

After taking the application, Cannon seems to have dropi>ed 
out of it and all future transactions as to renewals of these notes, 
of which there were a number, were carried on between Richards 
and Van Sickle.

Can it be said from the above evidence and the general tenor 
of the whole evidence and the conduct of the parties that Mrs. 
Richards or her agent were aware that this condition had not 
been fulfilled at the time these notes were taken or at the time 
any of the renewals were obtained and had elected to waive the 
fraud and go on with the contract?

I find some difficulty in deciding this point. The trial Judge 
has given no reasons but I think we must assume that he either 
found no fraud or that there was a waiver of the fraud and an 
election to go on with the contract.

In view of what took place at the time of signing the notes 
and at the time of the different renewals of same, 1 cannot rid 
my mind of the view that the defendant, knowing that the con­
ditions had not been fulfilled, was, like Van Sickle himself, hoping 
that the necessary subscriptions would be obtained and elected 
to keep the contract alive.

As to the representations made by Van Sickle to Richards. 
Where it was known, as it was here, that certain sums had to be 
subscribed and certain amounts paid up lief ore the business of
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writing insurance could Ik1 commenced, or rvro n meeting of *"t'" 
shareholder* vould lie held, and that these sums were dependent C. A 
on the KUcmw of ol>tainiiig subscriptions, any statements ax to 
when they would lie ready to do business were and must liave lieen 
know n to Rirhardx to lie prohlematieal, in other words they were 
not diruet statements of a fact and this is all the stronger from 
tlie numlier of times the original note was renewed. At most, as 
l view it, it was the expression of a lielief and 1 see no mason to 
class that lielief as dishonest. Moreover, there is a dirent eon- 
flict of evidence lietween Van Sickle and Richards.

As to failure of consideration. The appellants rely (among 
other rases) on Hulliun Mining Co. v. Cartwright (1905), 5 O.
W.R. 522. Affirmed on up|ieal to the Divisional Court (1905),
6 O.W.R. .505.

In that eas<‘ there never was any allotment or issue of any of 
the stock contracted for.

In tlie ease at Rar the slock was allotted, notice of allotment 
given, and the defendant was entered in the Issiks of the company 
as entitled to the stock.

It is true no certificate of title to the stork has lieen issued, hut 
it has lieen held that stock is issued when allotment is made, 
notice given and the transaction entered in the Issiks of the 
company. The position then is that the defendant purchased 
stock in the company and had that stock issued to her.

It turns out that the stock is worthless and tluit the company 
failed to qualify to do business and in fact cannot qualify as the 
Dominion Government from which the charter was obtained have 
refused an extension of time.

I do not think it can Is- saiel the' defendant did neit get what she 
purchases!. If she' did then there is no total failure of cemsidcra- 
tion as argues!.

In Ijamhrrt v. Heath (1846), 15 L.J. Ex. at 298, on a rule 
m'«i for a new trial on the ground of misdireetiem, Harem Aleleraon, 
with whom the other Barons concurred, held that the question 
for the jury was not whether tlie scrip purehaseel was genuine, 
lint whether it was the scrip intended to lie sold and liought, and 
made the rule absolute for a new trial.

On the last ground actiein was brought liefore the winding-up 
proceedings were instituted and the defendants, pressing the
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plaintiffs cither to proc ed or discontinue, the lii|uidator applied 
fur and obtained an order to proceed with tile action.

The parties went to trial and after judgment an application 
was made by the defendant to liave the official liquidator removed, 
but no order was taken out, the parties apparently having agreed 
that the appeal to this Court should be proceeded with and in the 
meantime the liquidation should lie stayed.

The appeal l rooks were settled and the matter came on foi 
hearing lief ore us. Under these circumstances I think the objec­
tion fails.

M'Phillips, J.A.:—This appeal discloses a manifest case of 
fraud and misrepresentation and the fraud and misrepresentation 
continued tliroughout the whole time and in connection with ull 
the dealings of the agent* of the respondent with the apirollant. 
I do not consider it necessary in view of the patent case of fraud 
established to in detail review all the evidence as taken with an 
analysis of it but will content myself with only a few reference - 
Before I do so, I cannot help remarking upon the effrontery, I 
would say the temerity, of the respondent in even attempting to 
recover upon the promissory note sued upon. I can only conclude 
that the trial Judge in giving judgment in the action for the com­
pany (the respondent) must have decided that although then 
was fraud, that after the knowledge theicof the defendant (the 
appellant) elected to be (round by the contract to take the sharer 
and had, in some way by subsequent conduct, precluded objection 
being taken to the imposition practised upon her by the agents 
of the company. The trial Judge gave no reasons for judgment 
and with great resj-ect to the Judge I find myself unable to arrive 
at any such conclusion. The organisation of the company, so 
far as it went, which was no distance at all (as it never was in the 
position to have a meeting even of shareholders nor had it in an) 
way complied with the statutory requirements) was the launching 
ujron the public of a professed conq any capable of doing business, 
a wholly fictitious jrosition, and in fraud of the investing public, 
the appellant lieing one, moneys were obtain'd on the sale of 
sliares to the extent of Wifi,000, of which all. or nearly all. viz. 
157,000, was taken by the agents of the company for commissions 
and not devoted to the pulp rose for wliich such moneys should 
have I men legitimately devoted, i.c., the establishment of the
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company upon the ha*» called for hy statute. The company 
never achieved the position of I icing able to write insurance 
and failed to make the necessary statutory deposit which, amongst 
other things required to lie done, was a condition precedent to ti e 
commencement of business, although the agent* of the company 
specifically represented to the apjiellant time and again that all 
the statutory requirements liad Isien complied with, and thereby 
induced the appellant to give the promissory note sued ipxin as 
well a* the promissory notes which preceded it, the one sued upon 
being the last renewal, the fraud practised 1 îeing maintained to 
the end and at the end when the apiiellant failed to give any 
further renewal the action was brought the apiiellant then for 
the first time liecoming aware of the fraud practised u|sm her. 
The company is now in liquidation, never having arrived at the 
IKisition of commencing business, the ivsolution to wind up (icing 
passed on Sept. 22, 1017. The shares, 25 in numlier, pur value 
of $100 jier share, were sold at a premium of $25 js'r share anil the 
apiiellant paid in cash $575, a promissory note lieing given for 
$500. The appellent has met the action by the allegation of fraud 
and counterclaimed for rescission and delivery up of the prom­
issory note and return of the money paid and in my opinion 
the apiiellant has, upin the facts, established her rigid to this 
form of relief. (See International Casualty Co. v. Thomson 
(Decision No. 2) (1913), 11 D.L.H. 034,18 ('an. S.C.R. 107.)

One specific misrepresentation made which induced the giving 
of the promissory note was the statement that the company had 
made the required statutory deposit of $50,000 with the ( lovern- 
ment.

It was strongly pressai at this Bar that there was long delay 
or laches which disentitled the apjicllanl to now set up fraud and 
ask for rescission, but upon all the fact* and circumstances at­
tendant upon this fradulcnt transaction and foisting ujion the 
public of this coni]inny and no knowledge of the fraud ]ien>etratcd 
ujion her until asked for a further renewal note, 1 cannot persuade 
myself that there can lie any bar to the giving of the relief claimed 
by the appellant, and ujioii this point of laches 1 would refer in 
particular to the following eases: Armstrong v. Jackson, [1917] 
2 K.B. 822; Ixigunas Nitrate Co. v. Lagunas Nitrate Syndicate 

1899) ; 08 LJ. Ch. 099 (C.A.); Erlanger v. New Sombrero Phos­
phate Co. (1878), 3 A.C. 1218; 1279.
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As to interference with the judgment of the trial Judge, even 

if it could lie interpreted he did not find fraud or that the Judge 
found there was an election liy the apjiellant to abide by the con­
tract, 1 would refer to Barron v. Kelly (1918), 41 D.L.H. .590, 
SO Can. 8.0.R. 455; I’nited Shoe Mfg. Co. of Canada v. Brunei 
(1909), 78 LJ.P.C. 101, at p. 104, [1909] A.C. 330.

1 would, therefore, for the foregoing reasons allow the appeal, 
the action to be dismissed and U|>on the counterclaim the ap]-ellain 
is entitled to rescission and the delivery up of the promissory note 
to be cancelled and the return of the money paid, together with 
interest thereon from the date of payment with costs here and in 
the Court lielow.

Eberts, J.A., would allow the apjieal. Appeal allowed.

DOMINION LUMBER Co. «. HODGSON AND KING.
Hrilmb I'olumlnn Court of Appeal, Mardonald, C.J.A.. Marlin, tinlhhu 

.VePkillips and Koerts, JJ.A. September IIS, IBM.

Sale ($1 D—20)—Contract—Deliverie« unsatisfactory—< 'on- 
tinued acceptance of shipment/!—Evidence—Rights of parties ] 
Appeal from the trial judgment in an action on a contract for 
the sale of lumlier. Affirmed.

R. Symes, for appellant.
R-. J. Baird, for respondent.
Macdonald, C.J.A.;—I would allow the appeal and dismiss 

the cross-appeal.
Martin, J.A., would dismiss the appeal.
Galliher, J.A.:—I would dismiss the appeal and cross-apjieal
With regard to the former tire only doubt I entertain is as to 

whether the $22.50 per thousand feet should lie allowed the 
plaintiffs as per letter of July 11.

1 am unable to say, however, that the trial Judge came to a 
wrong conclusion upon the evidence, or placed a wrong conclusion 
on the agreement between the parties at that time.

It is true deliveries were unsatisfactory, yet the defendants 
continued to accept same although in their letters they |>oiiil 
out that unless deliveries are promptly made the $22.50 ]ir 
thousand will not lie paid.

We must, I think, look at the state of mind of the parties 
when the letter of July II, 1918. was signed.
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It wans to me that King made the choice of paying 122.50 
rallier than take the chance of realiiing any damage* for nonful­
filment hy winding-up of the plaintiffs' company.

Tliis 822.50 was less 11 an the lumlier could have been Ismght 
for elsewhere, and it was known that plaintiffs wen- making a 
lues in carrying out their contract. The proper course for de­
fendants to have taken, as I view it, would lie to have cancelled 
the contract when deliveries were not satisf acton. I a night else­
where, and charged plaintiffs with any extra cost they were put 
to in doing so.

Instead of doing this, defendants kept accepting shipment* 
under the contract, while, I admit, protesting that they would not 
pay the 822.50 unless shipments according to schedule were 
made.

These letters subsequent to July 11 and the conduct of the 
defendants rather impress me that defendants, while outwardly 
protesting, had concluded to (if jsissihle) get all the material from 
plaintiffs and then pay for it only at the original price of 821 
per thousand.

In other words, if 1 may use the expression, they were “holding 
a card up their sleeve" when final settlement eame to lie made.

The letter of July 11 doe* not make the delivery of the timber 
within the time limited a condition precedent to the payment of 
the 822.50, but on the other hand provides a remedy by wav of 
damages for non-fulfilment.

This letter was dictated in the presence of King, who made 
some changes therein, and was then signed by the company and 
taken away by King.

I do not regird the heading to the schedule of even date 
delivered by King, when all the circumstances are taken into 
consideration, as altering the effect of the letter or the agreement 
of the parties at that time.

With regard to the counterclaim. I think the trial Judge was 
justified in the conclusions he arrived at.

McPhillips, J.A.:—In my opinion the judgment of Mac­
donald, C.J. A., was right. anil this appeal accordingly fails; likewise 
the rro*s-ap|ieal fails.

Kbekts, J.A., would dismiss the ap|ieal.
.1 ppeol ilixtlitHxtd.
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SAWYER v. MILLETT.

Hritinh Columbia Court of Appeal, Macdonald, C.J.A., Marlin, Galliher otol 
Mcrhiuips, JJ.A. July IS, 1919.

Contracts (J I D—65)—Definiteness—Negotiations- -1 '/in­
cluded contract.]—Appeal from the trial judgment in an action on 
a contract. Affirmed.

■S'. S. Taylor, K.C., for appellant; M. A. Macdonald, K.C., for 
respondent.

Macdonald, C.J.A.:—I would dismiss the appeal.
Martin, J.A., would dismiss the ap)>eal.
(ÎALLIHER, J.A.:—The trial Judge in my opinion came to the 

proper conclusion, and the appeal should lie dismissed.
McPhilmps, J.A. (dissenting) : —1 do not think it at all 

necessary to go into all the evidence in detail, hut it is clear to me 
that wliat took place never resulted in a concluded contract. At 
heet it never went beyond negotiations—the contemplated contract 
was a discount of notes which never took place. Further, the 
plaintiff was evidently well aware that no contract had I urn 
entered into, to accentuate this it is only necessary to refer to the 
following letter, with an appendant agreement which the plaintiff 
requested the defendant to sign, and which was never signed, 
plainly indicating that there was no concluded contract :—

Kingsgate, B.C., Nov. 1st, lttlti.
Geo. Milieu,

Elko, B.C.
Dear Sir,

1 have no proof that you will give me these notes of 13,000 face value 
lees 10%, that will be «2,700.

I have to pay you in cash. I get the interest on them.
If this is satisfactory, sign this paper and return to me.

H. L. Sawyer
1 agree to the above agreement if paid before Nov. 15, 1916, in the 

Caiuutian Bank of Commerce, Cranbrook, B.C.
Signed:

(Sign here).
The above letter was written on Nov. 1, 1916. It will lie 

seen that 1300 was to be the amount the defendant was to pay 
the plaintiff, if an agreement was come to. To further indicate 
that there was no concluded agreement see the letter of Dec. 1, 
1916, after suit was brought against Muta and the plaintiff 
garnisheed. In this letter the plaintiff asks 8320, not $300, 
proposing an increased payment of 820.00. In the face of all this
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and considering that the notes never were discounted by the 
plaintiff, but paid by pressure of the garnishee process, how can 
it be said tliat there was any concluded contract or performance 
of any contemplated contract? Then there was this further 
letter:—

Kingsgnlc, B.C., Dec. 1st, 1916.
Geo. Millet!,

Elko, B.C.
I instructed my lawyer to pay the notes off, $.3,200. He wrote me that 

everything would tie completed. So 1 have done my part. Now 1 will ex|iect 
you to do what you agreed to do. Pay ine 10% which comes to $320.00. 
Please send cheque

Yours truly
H. L. Kawtkk.

The case should have been withdrawn from the jury at the 
dose of the plaintiff's case. This the Judge did not do. The 
defence was then gone into—upon the whole case it was not one 
that should lutte been submitted to the jury—but going to the 
jury the verdict for the plaintiff in my opinion cannot stand, as 
the evidence does not supjiort a concluded contract and judgment 
should be entered for the defendant and the action dismissed, 
as but one conclusion could be come to, t.e., no concluded contract 
has been made out (see McChee v. E. * N. U. Co. (1913), 49 
Can. S.C.R. 43, Duff, J., at p. 63).

The necessary certainty of contract is absent. In J nekton v. 
Calloway (1838), C.P. 5 Bing. N.C. 74-75, at p. 75, Tindal, C.J., 
said (50 R.H. <>08, at p. (ill): “Every contract consists of a 
request on one side and an assent on the other." In the present 
case we find the plaintiff saying he was to get 8300, then later 
desiring $320, and no assent proved to any such contract on the 
part of the defendant; further, an agreement in writing was 
requested by the plaintiff but never executed by the defendant, 
The plaintiff and defendant were not ml idem—1-ord Ixirebum in 
Lore v. >S. In»lone (1917), 33 T.L.R. 475, at 470,said: “The law 
would not come in and say tliat they must agree on what was 
reasonable. It would say that there was no bargain (also see 
Hnstol, Cardiff it' Swansea Aerated Bread Co. e. Maggt (1890), 
44 Ch. D. 616, and Lord Coiens-Hardy, M.R., in 1'erry v. Suffieldt 
(1916), 85 L.J. Ch. 460, at p. 463.

In the present case upon the facts, it is incontrovertible in 
my opinion, with great respect and deference to the opinion of my

B.C. 
C? A
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_ leanml hrothers who take a contrary view, that tliere was no
C. A. contract in fact come to. The plaintiff must fail, and it is a proper

case, notwithstanding the verdict of the jury, to enter judgmcnl 
for the defendant.

1 would therefore allow the ap|*'al.
A p pail rftrmosacrf.

MAN. FINKELMAN r. LYONS WINE AND SPIRIT Co.
y Manilnhn King's lienrh. Premiergiixl. J. (blither I, 1919.

Contracts (§ IV C—350)—Subletting of export liquor ware­
house—Conditions—Permit to carry on business—Permission of 
license commissioners—Permission not obtained—Failure of con­
sideration.]—Action for breach of a written agreement providing 
for the subletting of a certain warehouse, and the carrying on of 
an export liquor business.

H. J. Symington, K.C., and X Hart Green, for plaintiff.
W. II. Trueman, K.C., for defendant.
Prendkrgabt, J.:—This is an action for breach of a written 

agreement providing for the subletting of a certain warehouse 
situated at Fort William in Ontario, and the carrying on of an 
export liquor business therein.

The habendum of the agreement, wherein the Lyons Wine A 
Spirit Co. Ltd. are parties of the first part; Alex. Adilman, party of 
the second part; and the plaintiff, party of the third part, is in tla- 
following terms:—

I. The party hereto of the third part shall execute and deliver to the 
parties hereto of the first and second parts (a) an assignment of a certain 
indenture of lease bearing date the fifteenth day of June, 1917, made between 
John M. King, grain merchant, of the City of Fort William in the Province 
of Ontario, as lessor, and the said Joseph Finkelman as lessee, of all that 
messuage or tenement situate, lying and being on lots 15, 16 and 17, in block 
“B”, Me Vicar addition, on the south side of Victoria Avenue, and commonly 
known as the “Hoy Block”, that portion of the export warehouse formerly 
used and occupied by the John King Co. Ltd., with the exception of the 
Customs & Inland Warehouse Bond Room, subject to the payment of the 
rent and the keeping, observing and tierforming of all the covenants, agree 
ments and provisoes therein set forth and contained, and (b) an assignment of 
all his right, title, interest, property claim and demand in and to a certain 
export warehouse permit formerly held by the said John M. King and pur­
chased from him by the said Joseph Finkelman.

2. The said parties hereto of the first and second parts covenant, promise 
and agree to and with the party of the third |iart that they will well and truly
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l»ay and reimburse to him all moneys heretofore or whirh shall hereafter be 
paid by him for the rent of the said premises, excuses of obtaining the said 
permit and lease and otherwise in connection with the said business, the same 
to be paid as soon as a proper memorandum of account of same shall l>c delivered 
by the said Joseph Finkelman to the parties of the first and second parts.

3. The business of export liquor warehouse shall lie carried on at the said 
City of Fort William by the party hereto of the first part, and it shall pay all 
moneys required to be paid in connection with the said business, the purchase 
of goods, rents, salaries, taxes, and other outgoings ami cx|tenses occasioned 
by the said business, and shall render a just and true account thereof to the 
said Joseph Finkelman ami pay to him one-quarter of the net profits arising 
from the said business: accounts to be taken ami settlement nuuje for profits 
every 60 days; first account and settlement to be made in 60 days from the 
date hereof.

4. The said Joseph Finkelman gives to the parties of the first and second 
parts, and each of them, an option irrevocable for the purchase of his said 
interest in the profits of the said business for the sum of $1,560, and ugrees, 
upon receipt of written notice within 60 days of the exercise of the said 
option by them, or cither of them, and payment of the said sum of $1,500, to 
transfer to the party or parties exercising the said option all his right, title 
and interest to said profits in the said business.

5. The parties hereto of the first ami second parts shall well and truly 
pay all outgoings and expenses in connection with the said lease, |x;rmit and 
business accruing from this date, and agree that they will indemnify ami save 
harmless him the said Joseph Finkelman of and from all actions, suits ami 
demands in respect thereof.

The statement of claim sets forth that:—
Pursuant to the said agreement the plaint iff did on July 26, 1917, deliver 

to the defendants the original lease and the assignment thereof in accordance 
with the said agreement, and the |x»rmit to carry on an ex|x>rt liquor business, 
together with an assignment to the defendants of all his right, title and 
interest therein.

The plaintiff claims: for default in reimbursing him moneys 
expended as provided in clause 2 of the agreement, 1379.20; for 
default in payment of rent, $240; for failing to carry on the said 
exi>ort liquor warehouse business and to pay him profits, $1,500, or 
in all $2,119.20.

The two statements of defence besides denying specifically the 
plaintiff’s allegations also contain the following paragraphs 
(which are here numbered as in Adilmaa’s defence) :—

12. This defendant says that negotiations in connection with the making 
of said alleged agreement were carried on between the plaintiff and this defend­
ant and it was stated in said negotiations by the plaintiff to this defendant 
that he, the plaintiff, had an export warehouse |>ermit, and that he, the plaintiff, 
could get permis» on and the necessary authority from the Board of License 
Commissioners o Ontario to transfer the said |>ermit to the defendants to 
enable the co-defendant to make use of the said license and to carry on the 
business of export liquor dealers in the name of the co-defendant. The

MAN.

K. H
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plaintiff represented and warranted in said negotiations to this defendant that 
he, the plaintiff, had the necessary authority or would procure authority and 
permission from said Board of License Commissioners to enable the co­
defendant to carry on business under said permit in their own name. Tins 
defendant alleges and claims that in said negotiations it was stated by him 
as a condition precedent to the making of said agreement, that the plaintiff 
must procure the consent of the said Board to the transfer and assignment of 
said permit and license to the co-defendant, so that the co-defendant could 
make use of the same and could carry on an export liquor business under said 
permit, and that the plaintiff undertook and agreed to procure said consent. 
This defendant further alleges and claims that the basis of all negotiations 
connected with the making of said agreement and the basis of said agreement 
was that the co-defendant would be put by the plaintiff in a position to carry 
on an export liquor business under the said permit in their own name, and that 
it was a condition precedent to entering upon said negotiations and to making 
the said agreement that the consent of the said Board to the assignment of 
said export warehouse permit by the plaintiff to this defendant would I* 
obtained, and that if said consent were not obtained said agreement would 
have no effect, and would be null and void. In the. alternative this defendant 
alleges and claims that the whole consideration for the carrying on of said 
negotiations between plaintiff and this defendant for the making of said 
agreement was a transfer of said export warehouse permit to this defendant 
under the proper consent and authority of the said Board. This defendant 
alleges and claims that the plaintiff has not obtained consent of said Board to 
the assignment or transfer of said export warehouse permit to the defendants, 
and that by reason thereof the conditions, terms and consideration for making 
of said agreement have failed, and said agreement is void and of no effect 

13. This defendant says that said agreement was prepared by solicitors 
for plaintiff, and was signed by this defendant upon the representation and 
assurance by the plaintiff and said solicitor that said agreement carried out 
and l'ontained the agreement arrived at between the plaintiff and this defend­
ant, and provided for the carrying on of an export liquor business by the eo- 
defendunt under said permit. This defendant believed the said statement and 
assurance, and believed that said agreement provided for the proper transfer 
of said ex|>ort warehouse permit under consent of said Board of License 
Commissioners for Ontario. This defendant did not have legal or other advice 
ns to the terms and legal effect of said agreement. If it is the meaning of said 
agreement that the plaintiff is not required to obtain the consent of the said 
Board to the assignment of the said permit to the co-defendant, this defendant 
alleges and claims that the said agreement does not truly set forth the agree­
ment arrived at between the plaintiff and this defendant in that it does not 
provide that said cx|>ort warehouse permit should he assigned by the plaintiff 
to the defendants with the projier consent of the said Board. This defendant 
alleges and claims that without said consent the co-defendant and this defend­
ant are not able to make use of said pennit or to engage in the export liquor 
business provided for and contemplated by the said agreement. By reason 
whereof this defendant asks that said agreement be set aside, or in the alterna­
tive that the same be rectified by providing that said assignment of said permit 
shall be with consent of said Board, and that the plaintiff shall obtain the said 
consent.
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14. It was a term anil condition of said agreement that the plaintiff 
should obtain consent of said Board to assignment of said |>ennit to the defend­
ants. The plaintiff did not obtain the said consent. By reason thereof said 
agreement is at an end and of no effect.

The defendant company’s statement of defence alleges also 
that the agreement, as to which all the negotiations with the 
plaintiff were carried on by defendant Adilman, is not its agree­
ment; and both defences pray that the agreement l>c declared to 
be at an end, or he rectified.

The lease of the said premises from John King to the plaintiff', 
was for the term of one year from May 1, Iff 17. The agreement 
sued ui>on was made July 7, Iff 17.

Then on July 25, the plaintiff made over to the defendants two 
indentures as lieing in full compliance with clause 1, of the agree­
ment, being: (a) An assignment in the usual form of the lease from 
John King, accompanied by the latter’s consent U) the assignment; 
(b) An assignment of permit in the words following:—

Whereas the party hereto of the first part has purchased from one John 
M. King, grain merchant, of the City of Fort William in the Province of 
Ontario, a certain export warehouse |>crmit to sell intoxicating liquors under 
s. 46 of the Ontario Temperance Act.

And whereas by memorandum of agreement made in duplicate and 
dated July 7, 1917, between the said Lyons Wine A Spirit Co. Ltd., party of 
the first part, and the said Alex. Adilman party of the second part and the said 
Joseph Finkclman party of the third part, it was infer alia agreed that the 
party hereto of the first part should execute anil deliver to the parlies hereto 
of the second part, an assignment of all his right, title, interest, property, 
claim and demand in and to the said export warehouse (lermit.

Now therefore this indenture witnesseth that in pursuance of the said 
agreement and in consideration of the premises the party hereto of the first 
part doth bargain, sell, ami assign unto the parties hereto of the second part 
nil his right, title, interest, property, claim and demand in ami to the said 
export warehouse |**rmit, and all évidence of title to the same.

Ah to rectifying the agreement, I will disi»oso of the matter at 
once. Adilman, who conducted all the negotiations on the defend- 
antH* side, was not called to substantiate any of the allegations act 
forth in the two defences as proper ground for rectification, nor 
was there any other evidence for the defence on the matter; while 
Mr. (îreen who took the parties’ instructions for the preparation 
of the agreement contradicts absolutely the defence’s contention 
that there were other verbal undertakings on the plaintiff’s part 
than those embodied in the written agreement.

I also think that the defendant company's contention that 
the agreement is not their agreement should also l>e dismissed.

MAN.
fTb
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Tlie Companies Art, R.H.M. r. 35, a. (Ml, states that thr will is uni 
K. B. necessary.

Lyon*' ml ions also go to slu-w that hr considered I hr agrivtncht 
a* that of the eoni|>any. Mr. Isaac was also consiileml hy Isith 
Aililman and Lyons as thr company's solicitor, and his letters, 
exhibits 13, 18, 20 and 23, shew that lie considered that the 
company was a party to the transactions.

Neither dims the company appear to have reprimanded Aililman 
or even objected in any way for his having unwarrantedly hrotiglit 
the name of the company in the agnvment; and they never 
repudiated.

The only question really offering any difficulty in my opinion 
is whether the plaintiff performed tlie second part (b) of the Him 
clause of thr agnvment, that is to say, whether he has exivutiil 
and delivered to the defendants “an assignment of all his right 
title, interest, pro|ierty, claim and demand in and to a on-lain 
export wan-house jiemiit formerly held by the John M. King 
Company, etc."

The storing and w-lling of liquor in Ontario was at the time 
subject to the Ontario Temperance Act, fi Geo. V. 1910, c. 50, s. 40, 
of which is in the following terms —

(1) Nothing herein contained ahull pn-vent any peraon from having 
liquor for export sale in hia liquor wan house, pnivided such liquor warehouse 
anil the business carried on therein complies with the requirements in Sill,- 2 
hereof mentioned, or from selling from such liquor warehouse to person- in 
other l-rovinces or in foreign countries.

(2) Tlie liquor wan-house in this section mentioned shall be suitable for 
the said Iniaineew. and shall Is- subject to the appmval of the Board, and shall 
be su ciinstructiil and equipped as not to facilitate any violation of this Ad 
and mit connected hy any internal way or nimmunication with any oilier 
building or any other |wirtion id the same building and shall he a warens.m 
or building wherein no other comnuslity or goods ihan liquor for export fnsn 
Ontario an- kepi amt wherein no other business than keeping or selling liquor 
as aforesaid is carrieii on.

The dcfcnilanta contend that the plaintiff undertook to assign 
something which was not in existence, and tliat tlie so-called 
assignment of |iermit ussigned nothing at all, aa no permit hud 
ever issued to John King or the plaintiff and none is contemplated 
by the said Act; while the plaintiff claims to iiavc discharged Ins 
obligation by delivering to tlie defendants the documents in 
question, inasmuch as the combined effect of the two was to 
assign over all that he hail or ever had in the premises.
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The carrying on of un ex|x>rt sale of liquor and the keeping of 
liquor for that purpose in a warehouse arc matters with which 
the Dominion (lovemment had nothing to do. It was wholly a 
matter of Provincial domain, for the regulation of which the 
legislature passed s. 4ti of the Ontario Tcm|x*ranec Act.

This section, without making any reference to the business 
itself, inq'oses conditions only with regard to the warehouse in 
which the liquor is stored, and these are substantially that it shall 
be so constructed and equip|**d as not to facilitate any violation 
of the Act, and that it lie approved by the Board of Commissioners.

It apt'cars, however, from the examination of the Chairman 
that the Board had taken the |xi*ition that the character of the 
applicant was also an element that should lx* considered. W hether 
this view lx* warranted or not by the enactment, the latter at all 
events does not provide what, form the approval of the Board 
should take, and makes no mention of |x»rmit or license either in 
these words or any other words of the same general meaning.

The < hairman says that the approval or permit as it might l>e 
called, is “a matter in the minutes," meaning that there is no 
rormal document issued, but that the approval is shewn by 
resolution in the minute lxx»k.

A bonded excise warehouse or a bonded ( ustoms warehouse 
cannot, however, lx* o]H*rated except under license from the Depart­
ments of Customs or Inland Revenue, and such license in 1017 
were issued on recommendation by the chairman of the Board of 
Commissioners, stating that the applicant was “entitled to store 
intoxicating liquors the Board having approved of his exi>ort 
warehouse, under s. 4(1 of the Ontario Teni]x»rani*e Act."

John King hail in fact obtained the approval of his warehouse 
by the Board, and on the latter's recommendation, lict*nses from 
the two Dominion Departments hail been issued to him.

Later, when transferring his business to the plaintiff, he 
notified the Board of Commissioners of the fact stating: “We 
wisli to have the permit transferrin! to him."

In what form the Board approved of this does not appear; 
but itdid make to the two Dominion Departments the recommenda­
tion that the licenses issue, with the usual statement that the 
applicant was “entitled to store intoxicating liquor, the Board 
having approved of his exjwrt warehouse under, etc.," and the 
two licenses had issued.

MAN.

K. B
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Such wii the plaintiff’s standing with the authorities, when the 
agreement in question was passed.

As already stated, the making of the agreement was followed 
by the plaintiff delivering to the defendants an assignment of the 
lease from John King, and the document referred to as the assign­
ment of permit.

This was done under cover of a letter of July 26, 1917, from 
Chapman & (ireen, plaintiff's solicitera, who also transmitted 
therewith the two letters of the chairman of the Board of License 
Commissioners addressed respectively to the Departments of 
Customs and Inland Revenue, recommending the plaintiff’s 
a|>plication for licenses, and also two lettera from the plaintiff to 
the said Departments stating that the writer had sold out Ids ex)>ort 
liquor business at Kort William to the defendants, requesting that 
they lie granted licenses, and stating that they were entitled to 
store intoxicating liquors on the said premises.

The assignment of permit purports to lie of: “a certain export 
warehouse |>ermit to sell intoxicating liquor under s. 40 of the 
Ontario Temperance Act,” but the last words “under s. 46,” do 
not restrict the meaning of the words “export warehouse permit" 
as used in clause 1 of the agreement, as the purpose of s. 40 is all 
that such a permit could lie used for.

There then followed corresiiondenee lietween plaintiff's solicitor 
and the defendants' solicitors, in which the position generally taken 
by the latter w shewn by the following extract from their letter of 
August 30.

When your client will produce evidence that he hss the power and right, 
and is callable of effectuating a transfer of the liquor permit to my cliente, 
by shewing us a consent from the authorities in Ontario, then we will be pre 
paled to acknowledge that the assignment has been made.

The replies from the plaintiff's solicitor were in effect that by 
delivering over the assignment and other documents aliovr 
mentioned, he had |ierfomted his part of the agreement.

It does not ap[iear that the defendants ever made any kind of 
application to or enquiry from, either the Ontario Board of 
License Commissioners, or the Department of Customs or of 
Inland Revenue.

Of course, the agreement is not conditioned u]ion the defendants 
procuring the iiermit, but only provides that the plaintiff shall 
“execute and deliver to the defendants an assignment of all his
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right, title, etc., in and to a certain exjiort liquor warehouse 
permit, etc.”

It is clear also that no formal permit in the sense of a written 
document had ever issued to John King, or the plaintiff, and that 
never was such a l'émût issued to anyone under s. 46.

Havelle said, as already stall'd, that it was “a matter in the 
minutes,” and he himself used in his examination the expression 
“permit” to designate generally the position of one properly 
authorised to store intoxicating liquor for export.

The terms “assignment of jermit ” not being strictly applicable 
to the circumstances, the question is whether the defendant* took 
them in the strict and absolute sense of there being a formal 
document, or whether they used them in the sense that Flavelle 
did. as the best tenu to designate concisely the ftosition of a 
successful applicant under s. 4(>, ami this question will Ik* suf­
ficient ly answered in my opinion by determining whether the 
defendants were aware of all the conditions, both as to the exigencies 
of the law anil the plaintiff’s standing.

I am conxinced that Adilman was quite aware of all the con­
ditions, and understood that the won! “permit,” although not 
quite appropriate, was meant to express those conditions as 
they were.

The defendant company have lieen doing business in every one 
of the three Prairie Province's, and I cannot conceive that Lyons, 
and more particularly Adilman, were not familiar with the work­
ings and requirement* of the law through all its changes since the 
prohibition movement has set in.

The stand taken by the defendants assumes that the plaintiff 
undertook to place them in a position to do business, ami that the 
agreen eut was all conditioned ti|>on that.

But Mr. ( ircen’s evidence shews that Adilman did not so under­
stand it, as he also contemplated the possibility of the Board 
refusing to recognise the transfer, and then remarked that in that 
case he n ight have to take Finkelii an in, to which Finkelinan 
replied that he was xxilling to join, so as to assist in any xvay he 
could. This part of Mr. C.reen’s testimony stands uncontradicted, 
as Adilman did not appear as a witness, anil seems to me to lie 
conciliai xe.

60—48
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With rcsywt to the claim for one-quarter of the net profits 
K. B. under clause 3 of the agreement, which counsel for the plaint in 

asks the Court to fix at $1,500 on the strength of the option 
contained in clause 4, 1 would observe that this option was pre­
sumably on the basis of the business being conducted till the end 
of ti e lease, or for ten months; while it was only at the end of July 
that the plaintiff delivered over the assignments, and the ex]>ort 
trade in Ontario was stopf>ed at the lspinning of March following, 
which reduces the term during which business could have been 
conducted by nltout 8 months.

I cannot also but Mieve that while the agreement was passed 
w hen the Saskatchewan Legislature had prohibited the carrying on 
of ex]*ort trade within its limits, the declaration by the Courts 
soon after this Act was ultra vire*, must have had a depressing 
effect on the same bus ness carried on at Fort William, and t !.is 
also should be taken into consideration.

I would assess the loss of profits, as to which there is practical lx 
no evidence, on a verx conservative estimate, say, $100.

There will I*» judgment for the plaintiff for loss of profits SUH» 
and on the two other ite iis of claim as prayed for, or in all, for 
$1,019.20, with costs. Judgment accttrdinglu.

MAGER v. BAIRD RANCH AND COMPANY Ltd.
MumUÀta À'oii/'x Hi if h, Curran, ./. (kiabrr H, 19IB.

Hale ($ II C—35)—Tractor—Assignee—Action tit neon r 
purchnst' prie•—W arranty—Failure of engine to do work nqwrnl 

■Vvdrrtakinq tty Vendor—Defective engine—Retention -Kvùtence.] 
Action by the assignee under successive assignments, to reeovr 

the balance of the purchase price of a Cleveland tractor.
A. C. Catnjthcll, K.C., for plaintiff.
./. II. Ilowden, K.C., for defendant.
Curran, J.:—The plaintiff, as the assignee under successive 

assignments, sues the defendants to recover the sum of *77*» 
and interest, the balance of the purchase price» of a Cleveland 
tractor, sold on March 20, 1918, by the (iuilbault Company, 
Ltd., through it* president and manager Victor (iuilbault, to tin- 
defendant company through its president, Samuel <«. Baird.

The purchase is evidenced by the sales order, exhibit 5, signed 
by the defendant company, ami further by the lien note or agree-
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ment, exhibit 0, for which a few days later, according to agreement, 
there was substituted the lien note or agreement, exhibit 7, 
endorsed by the defendant Klsie K. Baird, who thereby guarantee<l 
tlie pa>nlent of this balance to the (îuilliault Co., Ltd., by the 
following guarantee: “For value received 1 hereby guarantee 
I»aynicnt of the within note and waive notice of non-payment 
thereof.”

The (iuilbuult Company Limited was the agent at Winni)>eg 
for the sale of the Cleveland tractor, «and was the sole distributor 
for Manitoba of this machine. S. ('.. Baird, the president of the 
defendant company met Victor (iuilbuult either in Winnipeg or 
St. Boniface, and the sale of one of these Cleveland tractors to 
the defendant company was discussed.

(iuilbault's evidence U|xm this point was as follows:
I first met Baird in Wiimi|ieit. He told me he was u farmer, and that he 

wanted a tractor and what he wanted a tractor for, namely, to pull threo 
plows on stuhble and prairie breaking; that he needed the tractor for his farm 
to use instead of horses; that he had never worked a tractor. I won't deny 
that he told me he had plansl an order for a Titan engine which he had the 
right to cancel. 1 told him our engine would pull three plows, and if it did not 
pull three plows, we would take it back. 1 won't say 1 told him we would take 
it back if it did not work to his satisfaction, but I won’t say I did not say so.

The foregoing evidence was brought out on cross-examination.
The following is Baird’s version of what took place:
I told (Iuilbuult that 1 had ordered a tractor, but that I liked their 

machine, and might buy one. lie said he would guarantee their tractor would 
do the work, or give the money back. 1 told him 1 wanted to plow and do 
general farm work with it; that men were hard to get. If she would not pull 
three plows, 1 did not want her; that my desire was to save men and horses, 
lie guaranteed her to do the work of H horses on the farm, and that she would 
pull three plows. We agreed on terms—half cash and a note for the balance, 
lie was to send out a man with the tractor, get her started off, and shew me 
how she worked. If she did not give satisfaction, he was to take her back, and 
return the money. I signed exhibit ,r>, the sales order which (luilbault wrote 
out, saying we have to keep a record of the sales. 1 did not read it over.

Lxhibit 0 wan signed at the name time when it was arranged 
that Mrs. Baird, the other defendant, was to endorse as guarantor 
exhibit 7, also to be signed by the defendant company and re­
turned to the ( luilbault Co. Ltd., upon which being done, exhibit 
0 was to be returned to Baird.

This was done a few days later, and the transaction dosed.
A copy of the sales order signed by Baird, exhibit 30, was sent 

out with the new note, and retained by Baird. On its face it 
contains in print the following:

MAN.

KB.
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It in understood that the tractor altove ordered is subject only to tlu- 

warranty published by the Cleveland Tractor Co., and that no other warranty
is, or will be given, and that there is no understanding or agreement whatso­
ever between the undersigned and Cuilbault's Ltd. or its dealers with respect 
to the above order, except such as are embraced in the terms therein.

VjMin the hack of this document appears the following in 
print :

Warranty.—The company warrants the tractors to lx* well made and of 
good material, and to do good and serviceable work if properly adjusted and 
operated by a competent person. The company guarantees its tractors against 
defective material, and will replaoe f.o.b. cars Kiiclid, Ohio, within a period of 
60 days from the date of sale any portion shewing manifest defects, providing 
such defective parts arc returned to the factory of the Cleveland Tractor Co. 
at Euclid, Ohio, charges prepaid, properly tagged, giving the serial number of 
the tractor from which the same were taken; name and address of the owner, 
date of sale of the tractor when new, date when such parts were removed from

It is understood and agreed that the company shall Ire the sole judge a~ to 
any such defects. The company shall in no case Ire resjjonsible for any trouble 
caused by careless or improper handling by purchaser, and all expense incurred 
by the company in remedying such trouble shall be paid by the purchaser. 
No dealer of the company has any authority to alter or to add to the above 
warranty and agreement, or to waive compliance therewith at any time, and 
the purchaser understands and agrees that there are no oral implied warrants.

The tractor was tdlipped to the defendant company at Erickson, 
and arrived there on April 5, 1918. Edgar Guilhault, an em­
ployee of Guilhault Co. Ltd., was sent out to take the tractor from 
the station to the defendants’ farm, and shew Baird how to operate
it. He did so. Trouble develop! on the wav out. The trans­
mission heated, necessitating a stop to allow it to cool. On 
reaching the ranch it was taken out into a field to plow, Edgar 
Guilhault driving. Baird was with him. He ’says Guilhault 
started plowing, went about 20 yards when the tractor sto|>ped. 
The plow was set too deep. They altered the set of the plow 
and started again, did alunit 300 yards and then hitched on to 
9 sections of harrows, a load for six horses. The tractor would 
not pull these» harrows. The engine Itegan missing and stopp'd 
after going 20 or 30 yards. They ran the tractor into a shed 
for the night on three cylinders. The next day Guilhault 
clewne*! exit tlie carlion, vienne*! the s|>ark plugs, grease*! 1 lie- 
wheels anel started into the field with the three plows. They 
we>rke*i a!tout l^g he»urs, anil quit, as it liegan to snow-. The 
tractor stalled several times going up a hill. It coulel not pull 
three plows on this ui>-graele. No more tests were then made,



48 D.L.R.] Dominion Law Re forth. 727

and Edgar Guilhault returned home. After he had gone Baird 
took out the tractor into the field himself, and trouble developed 
with the spark. He got a mechanic from Erickson,* who adjusted 
this difficulty, and they got the machine going again.

Baird then wrote to Guilhault Co. Ltd. exhibit 20, dated 
April 11. This letter api>enrs to have been the first complaint 
made about the machine not working properly.

It is unnecessary to recount all the difficulties and troubles 
which followed suffice it to say that on May 8, a new motor, 
complete with magneto and carburetor, costing about $500 was 
shipped out and placed on the t ractor, because as Victor Guilbault 
testified: “The motor which went out with the tractor was 
reported to us as defective.”

August Guilhault, an expert, was sent out by the Guilhault 
Co. Ltd. to install the new motor. He found one cylinder of the 
old motor scored, necessitating re! suing. Subsequently, further 
new parts of the tractor to replace broken or defective parts 
were sent out by the Guilhault Co. Ltd. as follows:

On May 14, radiator nn<l gasoline tank, which had proved defective, 
rooting 165; on May 19, 2 lower track wheel assembly, costing $67.50; on 
May 28, one rear wheel hearing and two rear wheel pinions, costing $42.15; 
on August 8, 2 rear wheel drive pinions, costing $31, and on August 20, various 
article# enumerated in exhibit 22, costing in all $42.00.

All of these repairs or new parts were furnished free of cost 
to the defendant company, and put. in place on the tractor bv the 
Guilhault Co. Ltd., also free of cost to the defendant company.

The total value of these, according to the invoices, including 
the new motor was $748.34, and the original price of the tractor 
was $1,550.

I find uj>on the evidence that the tractor did not answer or 
fulfil the representations or verba! warranties given by Victor 
Guilhault to Baird at the time of the sale and uj>on the faith 
of which I find jus a fact the defendant company agreed to the 
purchase.

I find also that the tractor did not answer or fulfil the warranty 
jHihlished by the Cleveland Tractor Co. printed upon the back 
of the sales order, exhibit 5, and formally stated In the sales order 
as a warranty given by and binding upon the vendors, the Guil- 
bault Co. Ltd.; namely that the tractor was well made and of 
good material and would do good and serviceable work if properly 
adjusted and opeiated by a comjietent ]>erson.

MAN. 

K. B.
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It teems clear to my mind that tide particular tractor was not 

well made and of good material throughout. It certainly did 
not develop the ]>ower represented, namely, that it was capable 
of pulling three plows, and do general farm work such as Baird 
informed Victor (luilliault prior to the sale he required a tractor 
to perform.

Victor (luilbault was told that Baird had no previous knowledge 
or exj eriencc of tractors, and tiiat he was aliout to purchase 
one to save on men and horses in his farm work.

1 think there have been clear breaches of warranty on the pan 
of tie (Iuilhault Co. Ltd., for which they are liable in damage- 
and that such bleaches are breaches of the contract assignai 
to the plaintiff, or directly connected with it, and as such are the 
subject of set off in this action against the plaintiff as assigm-e 
of that contract. The Co err,ment of Newfoundland v. A'< w- 
foundland liadway Co. (1888), 13 App. (as. 189 at p. 213.

1 distinguish the case at Bar very clearly from that of Cutnmiiui* 
v. Johnmn (1913), 13 D.L.H. 343, 23 Man. L.R. 740, strongb 
relied on by the plaintiff . It may Ik* said that lKith the verbal 
and written warranties cannot stand together in view of tin- 
language used in the contract, exhibit f>, but 1 have no difficult \ 
in fixing the resfionflibility ui*on the vendors under the admitted 
warranties gixen, whether verbal or written.

1 have now only to consider the question of consequential 
damage to the defendant company. It claims

(1) lor I row of time in endeavouring to make the tractor work, $:tuu. 
(2) For low of profit on land, which would have been put in crop Imd the 
tractor fulfilled the warranty, $1,000; (3) For moneys ex|iendcd in connection 
with repairs and low of time on the tractor, $100, or $1,400 in all.

Baird testified that he had lost at least 3 months of his own 
time over this tractor, which time he says is worth #100 per month, 
or #300. As to money exjiended he gives items properly claimable 
aggregating #123.00. And lastly he claims #1,000 for loss of 
profits on land uncrop]km 1 by reason of the failure of the tractor 
to do its contemplated work.

1 think profits derivable from crops to Ik* grown upon the 
defendants' lands under the facts and circumstances of this case 
were or ought to have been in contemplation of the parties when 
the contract was entered into, and loss of them a proximate 
consequence of a breach of the contract properly recoverable
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Rivers v. George W hite <i- SonsCo., ( 191V 41» D.L.H. 145; Hydraulic 
Engineering ('o. Lid. v. McHaJfie GosUtt tV Co. (1878), 4 Q.H.I). 
070.

U|>on tliis claim Baird testified that in the previous year the 
defendant company’s farm produced 45 bushels of wlteat to the 
acre, oats 35 to 40 bushels; and barley 28 bushels to the acre. 
Their wheat averaged .$1.71 |H»r bushel; oats 00c. ]H*r bushel; 
and Itarlcy $1.00 per bushel.

Assuming an equally good yield for 1918 on 150 acres:— 
the wheat alone would have amounted to 0,750 bushels. Lven 
putting the yield at 20 bushels to the acre and cutting down the 
acreage; to 50, the loss would still at then prevailing prices exceed 
half the cost of the tractor. *

1 see no difficulty in reaching a conclusion on the facts that the 
defendant company's loss, due to the breach of warranty, far 
excctnls the \alue or cost of the tractor itself.

The difficulty 1 now have to face is to give effect to my findings 
by reason of the form of the defendants’ pleadings.

He sets up the verbal representations before referred to as a 
condition upon which the sale was made, which if it failed of 
fulfilment entitled the purchaser to return the tractor and get 
liis money back.

Neither defendant pleads the written or printed warranty 
actually given and its failure. The two warranties, one verbal 
and one written cannot stand together. The writing must prevail. 
Had no sales order been signed by the purchaser, there might have 
been a possibility of treating the representations made by Victor 
(iuilbault at the time of negotiations as to the fitness and capability 
of the tractor for the defendant company's farm work as a con­
dition, and the sale as one u]xm condition, but it is im|N>ssible 
so to view it now, nor can rescission be grants! even if ground 
for that at one time existed. 1 can only treat the contract as 
subsisting and binding upon each of the contracting parties.

An amendment to the statement of defence setting up the 
written warranty and its breach, followed by loss and injury 
to the defendant company should in my opinion have been 
pleaded, and is necessary to enable me to do justice iu this case. 
I would therefore at this stage allow such an amendment.

The warranty, however, does apjK'ai u|K»n the record, having

MAN.
kTb.
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Leon pleaded by the plaintiff in his reply, and all evidence is in 
both documentary and oral to enable me to deal with this question 
and do justice between the parties.

The plaintiff is entitled to judgment against the defendant 
company for the sum of $775, with interest at 6%, since Nov. 1, 
1918. The defendant company is not sued upon the lien note or 
agreement, which alone provides for a higher rate of interest, but 
for the balance due upon the purchase. If liable at all, the de­
fendant Elsie K. Baird is liable only upon her written guarantee 
endorsed upon the second lien note.

I cannot understand why the defendant framed his statement 
of claim in the way he lias. However, the guarantor can only 
be held liable for the amount due by the principal debtor. This 
amount is wholly offset by the amount 1 find due to the defendant 
company uixm the set-off, and my findings as to the principal 
debtor enure to the benefit of the surety, and thereby discharge 
her.

I find that, the damages of the defendant company proved at 
the trial are considerably in excess of the amount I find due to the 
plaintif) . Of course no award of damages for which the assignor 
is liable can be made against his assignee in excess of the amount 
of his claim as such assignee. The right of set-oil attaches to the 
original cause of action assigned, and so the assignee takes it 
subject to this right. He may lie liable to have his claim as 
assignee wholly wiped out by a contra claim or account of the 
debtor, against the original creditor, but can be injured no further.
I find the defendant company entitled upon its set-off to judgment 
against the plaintiff for the amount equal to the plaintiff’s claim, 
with interest. The plaintiff will be entitled to his costs of the 
action, and proving his claim at the trial, because the defendants 
denied their liability and put him to this expense. On the other 
hand, the defendants will be entitled to tax and set-off against the 
plaintiff’s costs, their costs of defence connected with the claim 
of set-off only. As the time of the trial was almost wholly taken 
up with these defences, these costs will naturally be the greater, 
and after set-off any excess will be paid by the plaintiff to the 
defendants. ./udgment accordingly.
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BRITISH AMERICA ELEVATOR Co. Ltd. v. BANK OF BRITISH 
NORTH AMERICA.

.Manitoba King's Hatch, Hull, ./. OcUbcr 10, 1019.

Costs (§ II 24)—Examination for discovery—Removal of 
statutory Inn—Further allou a nee.\ Application for allowance of 
a counsel fee and disbursements arising out of an examination for 
discovery. Application refused.

H. Phillips, K.C., for plaintiff: .1. ('. Ferguson, for defendant.
( 1 alt, J.:—This is an application on behalf of the plaintiffs 

for the allowance of a counsel fee and disbursements arising out 
of the examination of the defendants' manager for discovery at 
Rosthem, Saskatchewan.

At the trial 1 pronounced judgment in favour of the plaintiffs 
for the sum of 113,528.10, together with costs. An application 
was then made on behalf of the plaintiffs to remove the statutory 
bar as regards the cost of action. Upon that application 1 gave 
a written judp lient, from which I extract the following statement :

It was necessary to examine the defendants' manager for discovery at 
Rosthem, because the books and documents of the defendants were there, 
and it was very necessary for counsel who attended the examination to 
carefully insect many of the entries whether or not to put them in evidence. 
The examination was very ably conducted; so much so that the depositions 
of the manager at Rost hern comprised the whole of the plaintiffs' case. It 
was necessary for the plaintiffs to take a special stenographer to Rosthem, as 
none could have been found there. The examination lasted two days. Under 
our tariff of costs it apjHMirs that the most that could be taxed by the plaintiffs 
on this very important examination is $4 |H*r hour, and that no allowance would 
be made by way of disbursements or otherwise for counsel’s loss of time in 
attending the examination. Some 174 documents were produced by the 
plaintiffs and 181 by the defendants, and over 1(H) of these were put in evidence 
at the trial, which lasted two and one-half days. Under the above circum­
stances I think that this was a ease of s|>eciul difficulty and that it would be 
unfair to the plaintiffs to impose such a heavy burden of costs upon them as 
they would have to bear unless the statutory limit were removed. For this 
reason I remove the statutory bar.

It is manifest from the above extract that my judgment in 
removing the statutory bar was very largely based upon the 
statement made by plaintiffs' counsel that the plaintiffs, on 
taxation, could only recover $3 per hour for the examination, 
and that no allowance would be made by way of disbursements 
or otherwise for counsel's loss of time in attending the examination.

It is now urged that the remuneration provided for under the 
tariff then in force is entirely insufficient, and that some substantial

MAN.
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allowance should now he made for counsel's fee and disbursements 
in connection with such an important examination.

On the other hand, the plaintiffs are taxing their costs without 
regard to the statutory bar, and, as counsel admit, are thus 
recovering many hundreds of dollars from the defendants over 
and above the statutory amount.

It is not 0]>en to the plaintiffs to recede from the i>osition they 
took on the former application. See dandy v. dandy (1885), 30 
Ch. D. 57, at pp. 79-80; Corporation of St. John v. Central Vermont, 
14 App. Cas., at p. 595.

1 must therefore refuse the application.
A ppl ication ref used.

FIRST NATIONAL INVESTMENT Co. v. THORODDUR ODDSON, and 
FIRST NATIONAL INVESTMENT Co. v. LEIFUR ODDSON.

Manitotia King x Bench, Mathers, C.J.K.B. July in, 1919.

Landlord and tenant ($111 E—115)—Mechanic's lien—Salt 
of property—Registration of title of purchaser—Refusal of lessee 
to give up possession—Allegation of Fraud-Rights of parties.]— 
Actions to recover ]K>ssession of two apartment suites which 
defendants continue to occupy and for which they refuse to pay 
rent.

W. C. Hamilton and Auld, for plaintiffs; R. L. Deacon, for 
defendants.

Mathers, C.J.K.B.:—The first of these two actions was 
brought to recover the possession of suite No. 13 of an apartment 
block known as Thelmo Mansions; and the second action was 
brought to recover possession of suite No. 30 in the same apartment 
block.

The apartment block in question contains 78 suites and was 
erected in 1914 by Thorstein Oddson, the father of the defendants. 
Thorstein Oddson and liis two sons had for a number of years 
prior to that date carried on a real estate business in the City of 
Winnipeg, in partnership under the firm name of Thorstein 
Oddson & Sons, and this partnership has ever since continued to 
he, and is still in existence.

When the apartment block was completed in Sept. 1914, 
Thoroddu Oddson went into possession of suite No. 13, and Leifur
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Oddson went into possession of suite No. 28, and about six months 
afterwards transferred to suite No. 3ti.

Tiie block is erected on lots 42 to .47, block 3, (>5 St. James, and 
was mortgaged to the plaintiff company.

Shortly after the war broke out in August, 1914, Thorstein 
Oddson became financially embarrassed, had considerable difficulty 
in getting the block completed, and was unable to pay the con­
tractor by whom the block was built. On May 1, 1915, the 
contractor filed a lien against the building for $15,409.04, pursuant 
to the Mechanics and Wage Earners Lien Act, R.S.M., 1913, <*. 125, 
and on June 29, 1915, proceedings were taken in the County Court 
to enforce this lien. The matter was referred to the referee of the 
Court of King's Bench, pursuant to s. 54 of the Act, and on June 
1, 1910, he disallowed the contractor's lien. From this judgment 
an appeal was taken to the Court of Apjieal, and on April 10, 1917, 
the Court of Appeal by its judgment reversed the judgment of the 
referee, and directed that judgment be entered declaring the 
contractor entitled to a lien, for the sum of $10,938.50, and $10 
costs of lien, together with interest from June 1, 1910, with costs 
both in the County Court and the Court of Appeal.

By its judgment the Court of Appeal ordered the action to be 
referred back to the referee to fix a time for payment for the sum 
named, and for sale in default of payment.

The referee appointed August 1, 1917, as the date on or before 
which payment of the sum then found to lie due, namely $18,022.49, 
should be made into Court. The money was not paid and the 
property was offered for sale by public auction, but the sale was 
abortive. Subsequently the property was, with the sanction 
of the referee, sold by private sale to the plaintiff, and an order 
was made by him vesting the property in the plaintiff.

On Feb. 15, 1918, the plaintiff applied to be registered as 
owner of the land in question under the Heal Property Act, H.S.M., 
1913, c. 171. The application contains a statement by the com­
pany that

It is not aware of any mortgage or encumbrances affecting the lands or 
that any other person hath or claims to have any estate or interest therein at 
law, in equity, possession remainder or expectancy, other than “none.” 
That the said land is occupied anil there is an apartment block on the land, 
and suites arc occupied by various tenants.

I quote these statements because the defendants based a 
charge of fraud against the plaintiff upon them.

MAN. 

K. B.
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On March 4, 1918, a certificate of title was issued to the plain­

tiff, and the projierty now stands in its name.
The defendants have continued in occupation of suites respec­

tively occupied by them, namely No. 13 and No. 30. and have each 
refused to pay rent or to give up possession, and these two actions 
are brought to recover jxissession.

The defences are identical, with the exception that Leifur 
Oddson also relies upon the War Relief Act, 5 (îeo. V. 1915, c. 88.

The statements of defence contain a general denial of every­
thing alleged by the plaintiff, except that the apartment block 
named is situated upon the lands in question, and they charge 
that the plaintiff procured the certificate of title to lx* issued to il 
without being subject to the defendants' rights by fraudulently 
stating in the application therefor that it w ts not aware of any 
mortgage or encumbrance, or that any other person had any claims 
or interest at law, in equity, possession, remainder or expectancy; 
whereas it is alleged that the defendants were in possession of the 
suites nan ed, and had leases of the same, expiring July 1, 1920, 
to the plaintiff's knowledge. In the alternative it is alleged that 
each of the defendants had, at the time of the issue of the certificate 
of title, anon-registered subsisting lease or agreement for a lease 
for a period not exceeding 3 years, and were in actual occupation 
under the leases, to which the title of the plaintiff is by implication 
subject.

Two unregistered written leases were given in evidence in 
both of which Thorstein Oddson is the lessor, one to Thoroddur 
Oddson for suite 13, and the other to Leifur Oddson for suite 3b. 
Both bear the date July 2, 1915, and the term in each case is 
five years. By neither lease is any rent reserved, but in each case 
the consideration is expressed to be “one dollar services rendered 
and other valuable consideration, the receipt whereof is hereby 
acknowledged.” These leases were executed after they had been 
in occupation for about 9 months.

It is admitted that in August. 1917, the plaintiff took over the 
collection of the rents for the whole block, and then became aware 
that suites 13 and 3ti were occupied by the defendants, but there 
is a dispute as to whether or not the leases were then brought 
to its attention. The point, however, seems to me to be immaterial. 
The leases were subsequent to the plaintiff's mortgage, and
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consequently not binding upon it: Falconbridge on Mortgages 
255. Whether or not the plaintiff had notice of the leases, as 
alleged, it had the right to eject the defendants; Kerch v. Hall 
(1778), 1 Doug. (Q.B.) 21, (Ml E.R. 17. Unless the plaintiff and 
defendants entered into a new agreement express or implied 
pursuant to which the defendants had a light to retain ]>ossession. 
Evan» x. Elliot (1838), II Ad. A 1 11. 342, 112 E.R. 1242: Towernon 
v. Jackson, [1891] 2 Q.B. 484.

The defendants did attempt to prove such an agreement. They 
both swore that when the plaintiff took over the collection of the 
rents in August 1917, it was xerl ally agreed that they should be 
permitted to continue in occupation of the premises occupied 
by them until the expiration of the leases, without rent. This 
agreement is denied bx the plaintiff, and I am not satisfied that any 
such agreement ever was made. But exon if it had been made, it 
would be a mere nudum pactum, and unenforcible.

Secondly, the defendants argued that by s. 78, sub.-s. (d), of the 
Real Property Act, every certificate of title is by implication, 
and without special mention, deemed to lie subject to any unregis­
tered subsisting lease or agreement for a lease for a period not 
exceeding 3 years, where there is actual occultation of the land 
under the same. The leases in question are for 5 years from 
July 2, 1915, but because the unexpired portion of the lease at the 
time the certificate was issued was loss than 3 years the defendants 
contend that they are in occupation under a noil-registered sub­
sisting lease for a period not exceeding 3 years. 1 cannot accept 
that interpretation of this section. It seems to me that when 
the section speaks of an “unregistered subsisting lease . . .
for a period not exceeding 3 years” it means a lease which when 
entered into was for a ]xiriod not exceeding 3 years, and that an 
unregistered least? originally for a longer period although the 
unexpired residue of the term was less than 3 years is not pro­
tected. These leases were entered inty for 5 years and although 
less than 3 years remained when the certificate of title was issued, 
it is not in my opinion subject to the leases. But even if the 
defendants’ contention be correct, I fail to see how their situation 
is thereby improved. In that case the plaintiff would hold subject 
to the defendants’ rights under the lease's. But I have just 
pointed out that the leases were not binding on the plaintiff, and 
therefore the defendants as against it have no rights thereunder.

MAN.
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The defendants seek to avoid the conclusive character of the 
certificate of title by charging that it was procured by fraud. 
The fraud they rely on is a statement by the company in the 
application that it was not aware that any other person had any 
claim or estate at law, in equity, possession, remainder, reversion 
or expectancy. The application at the same time states that the 
land is occupied, and that there is an apartment block on it, the 
suites of which are occupied by various tenants. It seems to me 
quite impossible under these circumstances to hold that the 
certificate of title was procured by fraud.

The defendant Thoroddur Oddson makes no claim under the 
War Relief Act, but the defendant Leifur Oddson, does. He says 
that he enlisted in the 197th Battalion in 1915, but that when 
the battalion went overseas in February, 1917, he did not accom­
pany it. He has not been in receipt of army pay since the end of 
February, 1917, nor lias he been performing any military duties.

1 think the inference is clear that the defendant was discharged 
from the army in February, 1917. He nevertheless claims to be 
entitled to the protection of the Act for 1 year after peace has 
been finally made, whenever that may lie. It is only necessary to 
state the defendant’s case to sec how little merit there is in it.

S. 2 of the War Relief Act of 1918, 8 (ieo. V. 1918, c. 101, 
however, does not entitle the defendant to retain possession of this 
property. It says that during the continuance of the war, and 
for a period of one year thereafter it shall not be lawful to bring 
any action against a person who lias enlisted and been mobilized 
as a volunteer,
for Ihc recovery of any of his goods and chattels or lands and tenement, 
from his wife, if dependent, or from any members of his family, if dependents

There is nothing in the Act to prevent an action being brought 
to recover from him possession of his goods and chattels, lands or 
tenements. The protection in such a case is only extended to his 
wife, if dependent, or members of his family, if dependent.

By this action the plaintiff does not seek possession of the 
property from his wife, but from himself. He has, itapi>eare, two 
infant children who live with him in the block. It was contended 
that they are dependent members of his family, and the effect of 
this action will be to recover possession of the property from them. 
They are not in possession, and no proceedings are taken against 
them.



48 D.L.R.] Dominion Law Reports. 737

The defendants raised the further ]>oint that they are “owners” 
within the meaning of the Mechanics and Wage Earners Lien Act, 
and should have been made parties to the lion proceedings. What­
ever merit there might have been in this point if raised before the 
issue of the certificate of title, there is none now. The defendants 
were well aware of the lien proceedings, and attended and gave 
evidence at the trial.

The plaintiff had not, apparently, the conduct of the action, 
and as against it the defendants are estopjjed from objecting to 
the regularity of the proceedings, even if the certificate of title 
were not by virtue of s. 71) of the Real Property Act conclusive 
evidence of its title.

The defendants also attempted to question the constitutional 
validity of s. 54 of the Mechanics and Wage Earners Lien Act, 
empowering the County Court Judge to refer the action to the 
referee. As the defendants had not given the notices required by 
s. 28 of the King’s Bench Act, 1 declined to allow the question to 
be argued.

On the whole, the plaintiffs are entitled in my opinion to recover 
possession of suite No. 13 from Thoroddur Oddson, and suite No. 
30 from Leifur Oddson, and judgment will go accordingly in both 
suits, with costs. Judgment accordingly.

HITCHCOCK v. COLUMBIA VALLEY LAND Co.
Maniloha King's Much, Gall, J. •Inhj 12, 1910.

Vendor and purchaser (§ I K—28)—Contract for sale of 
land—Breach—Trial -Judgment in former action—Pleading—Evi­
dence.]—Action for damages for breach of an agreement for the 
sale of land.

(1. A. Elliott, K.C., for plaintiff.
IV. P. Fillmore, for defendants.
Galt, J.:—In this action the plaintiff claims damages for breach 

of an agreement for the sale of land and payment by the defendant 
of the sum of $1,000 heretofore paid by the plaintiff under the 
terms of his agreement.

At the trial leave was given to the defendant to plead a judg­
ment delivered by Metcalfe, J., in a former case between the 
parties when the plaintiff was non-suited. On the other hand, I
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have given leave to the plaintiff to add a claim against the de­
fendants for money had and received.

In the year 1910, the Columbia Valley Land Co., Ltd. (a 
Manitoba corporation) as vendors, entered into an agreement for 
sale of a large quantity of land, consisting of about 5,000 acres, 
situate on or near the Columbia Hiver in British Columbia with 
one Wclford Beaton, of the City of X\ innipeg, agent, as purchaser. 
Beaton was a member of the firm of Beaton & Vezina, real estate 
agents in Winnipeg.

It is necessary to refer to this original agreement as it forms the 
foundation of the dealings lietween the plaintiff and the defendants. 
The agreement is dated Dec. 1. 1910. The purchaser Welford 
Beaton apt ears from the evidence to have l>een a man of no partic­
ular repute or means, but he agrees to take the property in question 
at the price of $145,000. How it was that the defendant company 
was willing to accept Beaton as a purchaser without payment of 
even a deposit, api>ears clearly enough by the terms of the agree­
ment. The company took good care to so protect themselves 
that until the purchaser succeeded in selling lots to the full extent 
of the purcliase money he could get no title to any portion of the 
lands and in the meantime all the purchase money derived from 
future sub-purcllasers was to be paid into the Merchants Bank 
of Canada at Winnipeg to the credit of the defendant company.

Under the agreement the vendors, who had paid $23.50 per 
acre for the land, stipulated that the property should be divided 
into 10-acre lots to be sold for a price of not less than $150 per 
acre; and upon 50 of the said lots of 500 acres being sold by the 
purchaser the vendor would proceed with the work of clearing and 
improving said 50 lots; and upon the purchaser effecting the sale 
of 200 of said lots the vendor would proceed to instal and complete 
a sufficient irrigation system to serve that numl>er of the 200 
lots and would plant the said lots with apple trees of at least one 
year’s growth to the number of not fewer than 40 trees per acre.

The agreement further provided that every sub-sale by the 
purchaser would lave to be approved by the vendor before it 
would be effective. No survey of any portion of the said lands 
should be made without the approval of the vendor in writing 
first had and obtained, and only such portion of the said lots 
should lie surveyed as the vendor should designate.
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Clause 17 of the ngrecirent provides:—
17. If the purchaser shall fail to do, observe or perform the covenants, 

provisoes, agreements and conditions herein contained the vendor shall have 
the right to mail to the purchaser a notice in writing signed by or on behalf of 
the vendor enclosed in an envelope, postage prepaid and registered and 
addressed to the purchaser at Winnipeg, Man., indicating in what respect tho 
purchaser has made default hereunder and unless such default be remedied 
within one calendar month from tho mailing of said notice, this contract shall 
be void and every right and interest of the purchaser in said lands acquired by 
virtue of this indenture, or otherwise, shall revert to and invest in the vendor 
without any declaration or notice other than the notice hereinbefore mentioned 
and the purchaser shall not be entitled to a return of any portion of any moneys 
received hv the vendor on account of any of said lands, or to any damages or 
recompense whatsoever, except a commission of twenty per cent (2to be 
paid to the purchaser on all sales effected by the purchaser and accepted by 
the vendor prior to the date on which this contract becomes null and void. 
This commission to be payable as moneys are received by the vendor from 
such sales effected by the purchaser. The vendor to have a right of set-off for 
all advances previously made to the purchaser for commission, expenses, etc.

Vnder clause 19 the purchaser agrees to act as agent of the 
vendor without salary or other remuneration and under the 
instructions and as directed by tl.e vendor in arranging for and 
supervising tie clearing, irrigating and planting of the sa;d 
lands.

hinally, clauses 21 and 22 provide:
21. This contract is conditional upon the purchaser effecting sales satis­

factory to the vendor of forty (40) lots within six months of the date of this 
agreement, upon effecting sales of one hundred (100) of said lots within twelve 
months of the «late of this agreement, upon effecting sales of sufficient number 
of sail! lots to pay the vendor the one hundred and thirty-five thousand dollars 
($135.(KM)) and interest as aforesaid and tho ten thousand dollars ($10,000) 
aforesaid at the times and in the manner aforesaid by Nov. 1, 1912, and the 
effecting of said sales by the purchaser shall he deemed a condition precedent 
to any obligation on the part of the vendor to jierform this contract or any 
matter or thing herein contained notwithstanding anything herein contained 
and no part performance of the conditions of this paragraph on the part of the 
purchaser shall be deemed a waiver of any matter or thing by the vendor.

22. If the purchaser shall fail to make the payments aforesaid or any 
part thereof at the times above fixed, then the vendor shall have the right to 
mail to the purchaser a notice in writing signed by the vendor or by some person 
or jiersons on behalf of the vendor enclosed in an envelope postage prepaid, 
and registered and addressed to the purchaser at Winning, Man., to the 
effect that unless the payment or payments or a p rt thereof in respect of 
which default has been made, is or are made within one calendar month from 
the mailing of said notice, this contract shall he void, and upon said notice 
being so mailed and upon said default continuing to exist for the space of one 
calendar month after the mailing of said notice, this contract shall he void and
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all rights and ini crests hereby created or then existing or derived under this 
contract or otherwise shall forthwith cease and determine and all rights, title 
and interest of the purchaser in said lands shall revert to and revest in the 
vendor without any declaration or notice except as aforesaid and without any 
other act on the part of the vendor to he performed or without any suit or 
proceedings to be brought or taken and in any such event the purchaser shall 
not he entitled to he paid any of the purchase moneys hereunder, or to damages 
of any kind whatsoever and the purchaser doth hereby expressly release to 
the vendor all right and claim to payment of any of said moneys, except the 
tw'entv per cent. (20%) as hereinbefore provided for.

In May, 1911, the said Wolford Beaton endeavored to interest 
the plaintiff with a view to purchasing one of the 10-acre lots. 
Plaintiff was a street car conductor and had not much available 
cash, but he was the owner of two lots on the outskirts of Winniiieg 
which lie valued U something over 8500. Beaton agreed to take 
a conveyance of thes< two lots as the first payment of 8500 on a 
sale of a 10-acre lot in British Columbia, and on May 31 an 
agreement was drawn up by Beaton or his solicitor between 
Welford Beaton, of the City of W innipeg, in the Province of 
Manitoba, agent, thereinafter called the vendor, of the first 
part, and the plaintiff, thereinafter called the purchaser, of the 
second part. This agreement recites the previous agreement 
between the defendants and Beaton of Dec. 1, 1910, and that 
the vendor had agreed to sell to the plaintiff one of the 10-acre 
lots “to he selected as hereinafter mentioned” for the sum of 
81,500 of lawful money of Canada to be paid into the Winnipeg 

ranch of the Merchants Bank of Canada at Winnipeg to the 
eredit of the Columbia Valley Land Co. as follows: 8500 at or 
before the execution of these presents; 8500 on or before June 
1,1912; and the balance of 8500 on < r before June 1. 1913, without 
interest, save in case of default as hereinafter provided.

It was tl en agreed between the parties:
The ten acre lot hereby sold or intended so to he shall he selected <ir 

located in the following method, that is to say: On or before Nov. 1, 1911, the 
said lands or so much thereof as have been offered for sale will have been 
subdivided into ten acre lots all as nearly as may be equally good and equally 
well located and a plan of subdivision thereof will he provided for the inspection 
of the purchaser and the purchaser upon making the payment due hereunder 
on Nov. 1, 1911, shall have the right to select any ten acre lot included in such 
subdivision not previously allotted to any purchaser of any j>ortion of said

If the purchaser shall fail or neglect to make such selection on or before 
Jan. 1, A.I). 1912, the vendor may after such date by notice in writing to the 
purchaser addressed to him at Winnipeg post office in the Province of Manitoba
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allot to the purchaser any one of said ten acre lots not previously selected or 
allotted.

If the purchaser after inspection of or settling upon the lot allotted to 
him or selected by him as aforesaid is not satisfied therewith he may select, 
any other ten acre lot included in said subdivision, not previously selected by 
or allotted to another purchaser and the ten acre lot finally allotted to or 
selected by the purchaser as aforesaid shall be the lot hereby agreed to be sold 
and be subject to all the terms, conditions and provisoes of this agreement. 
As part of the consideration herefor the vendor agrees to clear said ten acre 
lot of all stumps and growth of any kind and properly prepare the same for 
planting trees and will plant at least nine acres of said lot with apple trees set 
thirty feet apart each way making four hundred and thirty-two trees in all, 
such clearing and planting to be completed on or before the date fixed for the 
final payment of the purchase money as aforesaid.

Under clause 20 of the original agreement the company agreed 
to assume the work of all bookkee] ing and accounting in con­
nection with sales of the said lands and to keep records of all 
sales and to notify purchasers of payments falling due and en­
deavour to collect all moneys payable under any agreement of 
sale, etc.

The company gave its written approval to the agreement of 
sale between Beaton and the plaintiff and as the company's 
Itookkeeper had charge of the bookkeeping, it must be assumed 
that the company was aware of and consented to the first payment 
of $500 being made by the conveyance of the plaintiff's two lots 
to Beaton.

The second instalment of $500 falling due under the plaintiff’s 
agreement was paid by him in cash.

On Sept. G, 1013, the defendants served upon Beaton the 
cancellation notice provided for under par. 17 of their agreement 
with him. Caretens, the president of the defendant company, 
states in his examination at p. 72, that this cancellation was never 
waived; consequently under the terms of the agreement the 
contract became void and every right and interest of the purchaser 
in the lands reverted to and vested in the vendor.

On July 13, 1915, the plaintiff commenced an action against 
the defendants claiming payment to him of the sum of $1,579 
and interest and further and other relief. This action came 
on for trial before Metcalfe, J., on Oc . 31, 1917. Counsel for the 
plaintiff says that owing to faulty instructions the case as then 
presented could not be established, and in the result Metcalfe, J., 
entered a nonsuit without costs. The defendants have, by
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an emin ent allowed at the trial, been permitted to set up this 
previous judgn ent us a defence to the present action. Put it now 
appears from un affidavit H ide by the plaintiff’s solicitor and from 
the notes n «de by the court stenographer at the previous trial 
that at the conclusion of the case His Lon" " i delivered an oral 
judgn ent in which he stated: “There will be a nonsuit without 
the effect of a verdict and without costs and then we will have a 
clear record when we begin again.” Vnder such circuirstances 
1 cannot regard the said nonsuit as establishing a res judicata 
between the parties.

The enterprise as originally started by the defendants was 
intended to create a large nun her of fruit farn s along the Columbia 
River, but no atten pt had been n nde to ascertain the suitability 
of the lands for that purpose. As soon as the atten pt was n ade 
it was found that ow ing to the altitude of the property the district 
was subject to late frosts in the spring and early frosts in the fall, 
so that it was in possible to utilize the lands as intended. The 
whole adventure proved to be a “fizzle” and a loss to everyone 
concerned.

The first raised by Mr. Fillmore to the plaintiff's
claim is that the plaintiff’s agreen ent was with Teuton alone and 
was under seal and consequently the plaintiff’s rights, if any, are 
against Teuton alone. In 1 Hals. s. 442, it is laid down: “A con­
tract under seal executed by an agent in his own name cannot be 
enforced by or against the principal even though it is expressly 
stated that the agent is contracting on liehalf of the principal.” 
Such a rule of law as this is not calculated to assist a Judge in 
giving judgn ent according to the very right and justice of the case. 
By the n ere technicality of affixing a wafer to an agreen ent of 
sale, an unscrupulous principal n ight easily arrange w ith a dis­
honest and in pecunious agent to defraud those with whom the 
agent dealt. In the present case the agreen ent between the 
defendants and Beaton was not only an agreement of sale but an 
agreement of agency w hereby Beaton was expressly to act as their 
agent. But accepting the rule of law laid down in Halsbury, 1 do 
not think that it deprives the plaintiff in the present case of the 
right to recover his money. The plaintiff’s rights under his 
agreement have all vanished. He never agreed to take any 
particular 10-acre lot and if he had, the cancellation of the original

4
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agreement lietween the company and Heaton deprived the plaintiff 
of any exereisahle rights. He now sues for n oney hud and 
received by the defendants for which he has received no consider­
ation.

In Sinclair v. Hrougham, [1014] A.( 308, a claim for money had 
and received was exhaustively dealt with by the House of Lords. 
It was there held that moneys paid by depositors on an ultra circs 
contract of loan would not he recovered as moneys had and 
received. But in reaching that conclusion their Lordships dealt 
at large with the subject. IxmxI Dunedin says, at p. 43G:

It is here that I think the importance of the action for money had and 
received comes in. That cannot l>e founded on a jus in re, for you cannot have 
a jus in re in currency. It shews that both an action founded on a jus in re, 
such as an action to get hack a tqiecific chattel, and an action for money had 
and received arc just different forms of working out the higher equity that no 
one has a right to keep either property or the proceeds of property which does 
not belong to him.

The defendants next argue that the moneys paid by the 
plaintiff to Benton cannot lie recovered against the defendants 
ltecause under lx>th agreements there was a stipulation requiring 
such moneys to be paid into the Merchants Bank at Winning. 
Doubtless there was such a stipulation, hut the vendors in each 
cast1 were at lilierty to waive it. The evidence shews that for 
the most part Beaton collected the sales moneys without depositing 
them in the bank and that the moneys which they did deposit 
there wore subsequently paid out to Benton or Beaton and Vezina 
to meet the expenses of clearing the land. Then again, under the 
second agreement, Beaton was at liberty to waive his similar 
clause and if he chose to accept payment personally instead of 
requiring the his money into the bank he was, as
lietween himself and the plaintiff, at liberty to do so.

Next it is argued that in any case the conveyance of the two 
lots which Beaton accepted from the plaintiff as equivalent to 
$500 cannot lie charged against the defendants as money had and 
received by their. In 7 Hals., s. 070, the law is thus stated:

It is always necessary that the money claimed as having been had and 
received to the plaintiff's use should be a defined and ascertained sum, and 
money or its equivalent must have been actually received by the defendant 
or at least the defendant must be estopped from denying its receipt. Thus 
no claim for money had and received can as a general rule he maint ained where 
the defendant has in fact received goods and not money; but the action lies 
where there is a presumption that goods received by the defendant have been
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converted into money and things which can readily be turned into money 
have often been treated as equivalent to money for this purpose. Moreover, 
the money must be either the plaintiff’s money or money in which he is directly 
interested, and the money or its equivalent must be clearly proved to have 
come into the defendant’s hands.

I have already shewn that Beaton acted throughout as the 
con pany’s agent and that the eon puny's own bookkeeper had 
charge of Beaton’s transactions of sale. The conveyance in 
question was intended to ojwrate as the very first payn out made 
by the plaintiff under his contract with Beaton and the company 
signed its approval to this contract. Under these circumstances 
I am of opinion that the two lots were accepted, with the approval 
of the defendants, by the defendants’ agent as the equivalent to 
#500 and that this amount is thus proved to have come into the 
defendants’ hands. No claim for interest has been made, nor for 
further and other relief.

.baignent will therefore lie entered in favour of the plaintiff 
for the sum of $1,000 together with his costs of action.

Judgment for plaintiff.

N. B. MYERS v. GIBBON AND COMPANY, Ltd.

S. C. \cir Brunswick Supreme Court, Appeal Division, llazen, C.J.. While, anil 
Grimmer, JJ. September 19, 1919.

Sale (§ I A—0)—Of wood dabs—Delivery at wharf—Usage or 
custom—Expense of loading—Wood not in accoi'dance with Contract- 
Finding of jury—Evidence—Appeal]—Apjieal by plaintiff front 
the trial judgment in an action to recover the price of wood sold 
and delivered. Affirmed.

Appeal by plaintiff from the judgment of Crocket, J.
R. St. J. Freeze, for plaintiff; G. II. V. lielyea, K.C., for defend­

ant.
The judgment of the Court was delivered by
Grimmer, J.:—The plaintiff, who is a merchant residing and 

carrying on business at Norton, in the County of Kings, during 
the years 1917 and 1918 conducted a small lumbering business on 
the Vail lot at Springfield, near the highway leading from Hatfield’s 
Point wharf to Bclleisle Corner in said county. The lumber 
manufactured consisted of hard and soft wood in about the pro­
portion of one to three, the edgings and slabs therefrom lieing
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cut in four foot lengths and piled for sale. The plaintiff sold the 
slab-wood of the 11)17 cut, estimated at about 200 cords, to one 
Messenger, who was to haul the sail e. When he had taken son e 
two or three scowloads of the wood, Messenger died, and the 
plaintiff took over the remainder, sold some to local parties and had 
alxmt 75 cords left. Previously the plaintiff had sold son e 25 
cords of wood to the defendants on the line of the Government 
Railways, of which at the con n encen ent of this action 12} _> cords 
hail been shipped and received by the defendants but was not 
paid for. In March, 11)18, the plaintiff wrote the defendants that 
he was cutting 400,()()() feet of hard and soft wood lumber, which 
would make alxmt 200 cords presumably of fire wood, and asked if 
they wished to buy the whole lot. They replied asking the price 
of from 50 to 75 cords and where and when it could be loaded. 
The plaintiff stated his price as $5 per cord delivered on the wharf 
so the boat could load it, and the defendants accepted the mixed 
slab-wood from 50 to 75 cords of the 1017 cut at the stated price. 
The defendants in trying to arrange for a boat had some difficulty 
in securing one, nor could they learn from the plaintiff when he 
would commence hauling. Later the plaintiff wrote; he had been 
hauling for a week, whereupon the defendants wrote they had 
secured a boat and notified the plaintiff to start and deliver the 
wood to the boat over the rail according to the usual custom. The 
plaintiff declined to do this, insisting that by putting the wood 
on the wharf he complied with his contract to deliver so the boat 
could load it. and refused to recognize any custom or usage in the 
wood trade which required or compelled him to deliver the wood 
over the rail. The boat captain thereupon hired men and loaded 
45 cords of wood at an expense of $36.60, leaving about 5 cords of 
the wood on the wharf, which the plaintiff afterwards repossessed 
without leave from the defendants. Upon receipt of the wood at 
St. John the defendants wrote plaintiff it was not as represented, 
there being very little hardwood in the lot, and that it was worth 
$3.50 per cord instead of $5, and that they must be allowed for 
the expense of handling the same from the wharf to the boat. 
Finally this action was brought for the price of 12^2 cords of wood 
delivered at Norton, amounting to the sum of $53.12, and for the 
75 cords at $5, in all making $428.12. The defendants counter-
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clain ed for the expense of handling the wood, for fifty cent» per 
cord extra height thereon nnd for low of profit on 75 core!» of 
wood, making a total counterclaim of £2(MU0. In answer to 
question» by the Court the jury found:—

1. I liât the plaint iff delivered 75 cords of wood for the defendants on the 
wharf at Hatfield's Point.

2. That the wood was piled on the wharf so it could lie loaded on the 
boat as conveniently as was reasonably practicable.

3 and 4. That the wood delivered was slab-wood mixed with hardwood.
5. That it was the cut of 1917 except about 7 or 8 cords.
6. That the eu* of 1918 was not worth less |>er cord than the cut of 1917.
7. That the defendants were not obliged to pay any sum for carrying 

the 4.> con Is of wood which the boat “J.A.H.” loaded from the shore-end of the 
wharf by reason uf any breach on the part of the plaintiff in connection with 
the piling of the wood on the wharf.

8. 1 hat the defendant was not obliged to pay any sum for extra freight 
by reason of the proportion of soft wood contained in the shipment.

9. That the value of the wood delivered on the wharf was 14 j>er cord
P>. That the defendant did not suffer any loss of profits by reason of the

wood delivered not being soft wood mixed with hardwood of the eut of the 
j cue 1917.

11. '1 lia. there is a uniform and generally recognized usage in connection 
with the sale of wood for shipment by boat on the Ht. John River and its 
tributaries where the wood is delivered in piles on a wharf and not direct to a 
lient that the vendor at his expense puts it over the mil of the boat, but that 
the plaintiff was not aware of such usage.

12. That the wood the plaintiff delivered on the wharf was not salable 
and merchantable as slab-wood mixed with hardwood of the cut of 1917.

To questions of the plaintiff the jury answered:—
1. There was less hardwood mixed in t he wood placed on the wharf than 

the defendant had a right to exjiect.
2. That outside of the wood of the 1918 cut, the average condition of the 

wood was such ns might reasonably l>e expecte l of the cut of 1917.
3. That the defendant did not suffer any damage by reason of the presence 

of the wood of the 1918 cut.

To those* of the defendant the jury answered :—
1. That after placing the first 50 cords of wood on the wharf the defendant 

did notify plaintiff that he was expected to deliver the wood over the rail of 
t he boat.

2. That after defendant received 45 cords at St. John they notified 
plaintiff the wood was not hardwood slabs mixed with hardwood and would 
not be paid for at contract price.

3. The plaintiff did not inquire of defendants if they wanted any more 
wood than the 50 cords as hauled.

4. That the plaintiff did haul the remaining wood without instructions 
under the inquiry.

The action was tried in the Kings County Circuit Court lieforo 
Crocket, J., and a jury, and upon the answers above being given
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to the questions asked, judgn cut was nwncd by the Court, but 
wits afterwards delivered < n April 19, 1919, and a verdict was 
ordered to be enteied for the plaintiff for $233.12. being the 
assessed value, of 45 cords of wood at $4 per cord plus the sum of 
$52.12 adn it ted in the state» ont of defence, and upon the trial, 
for the 12C- cords of wood delivered at Norton, and the costs of 
the suit were ordered to be taxed upon the County Court scale. 
Front this judgn ent the plaintiff now appeals, and moves to vary 
the sa me and to increase his verdict to the amount of the 
sued for.

The contract between the parties was established entirely by 
correspondence, and was intended V» and did relate to the sale of 
slab-wood it ixed with hardwood, from 50 to 75 cords, which was 
to Ik; hauled and placed on the wharf at Hatfield's Point, so that 
the boat could loud it. As stated in the facts related, the jury 

the plaintiff delivered 75 cords of wood on the wharf for 
the defendant and that it was piled so it could Ik; loaded on the 
lioat as conveniently as was reasonably practicable. Also that 
it was slab-wood mixed with hardwood, and except 7 or 8 cords, 
was of the cut of 1917. Forty-five cords of the wood was undoubt­
edly hauled and delivered to the plaintiff < f the cut of 1917, save 
and except 7 or 8 cords, but there does not appear to be any evi­
dence in res]K»ct to the balance of the wood hauled, which would 
indicate that it was from the lot of wood contracted for or the 
50 to 75 cords. 1 here is evidence that 70 cords of the wood was 
placed upon the wharf in the latter part of July or the first of 
August, but there is nothing in the evidence which distinguishes 
the wood or establishes that it was of the cut of 1917. One Hettle 
hauled 50 cords of wood to the wharf in June as stated of which 
7 or 8 were of 1918 wood. Of this the defendants received 45 
cords freighted on the wood boat "J.A.H.,” leaving 5 cords which 
was repossessed by the plaintiff.

I rom the correspondence between the parties it appears the 
defendants claim the plaintiff had agreed to deliver the wood 
to the I>ont, and this the plaintiff disclaims, stating that all he 
had to do was to deliver the wood on the wharf. Further corres­
pondence took place between the parties, and in August the plain­
tiff wrote defendants that he had the balance of the 75 cords of

N. B.

8. C.
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wood on the whaif. One James Urquhait testified that lie hauled 
70 cords of slab-wood from the Vail property to the wharf at 
Hatfield's Point in the latter part of July and the first of August 
and piled it on the wharf. It was ( lain ed 30 cords of this wood 
was piled on the wharf for the defendants.

On his direct examination the plaintiff said the wood for the 
defendants was piled on the outside of the wharf, in two long 
ranks, but having been recalled, on his cross-examination he said, 
at p. 187 of his evidence, that there were 8 or 10 ranks of wood on 
tlie wharf, each rank 1 icing close to the preceding rank and all 
piled practically together; that the first two ranks were the same 
length, the third was as long as the second rank, but tliat the 
fourth and other ranks were not quite as long as the first three. 
He also stated that lie did not measure the wood and his only 
know ledge was gathered from what, the man Vrquhart who hauled 
the same had told him about it, though he himself had seen the 
wood after it had been piled on the wharf. He supplied no 
evidence as to whether the first two ranks claimed to have been 
set apart for the defendants were of the 1917 wood or the 1918 
wood, neither did he inform the defendants that the first two 
ranks of the wood on the wharf were for them. At p. 187 he was 
asked the question:—

Q. When did you inform the defendant company that the first two 
ranks of wood on Hatfield's wharf were the two ranks that you delivered 
there for them?

A. I did not inform them at all. 1 told them the 30 cords were there.
Q. Hut you didn’t tell them which of these eight ranks it was? A. No, 

I didn't suppose they would want to go away in around the pile and pick it 
out—they would want the first they came to.

At p. 188 he was further asked:—
Q. On August 17 you wrote the defendants: “I have the balance of the 

75 cords of wood on the wharf at Hatfield's Point delivered according to my 
offer and which you accepted, and I am ready to deliver the hardwood.” Now 
that is the letter you speak of? A. Yes.

Q. And that is all you told them about which part of those eight ranks was 
theirs? A. I think so.

Q. And will you come here to-day and swear that that wood which you 
delivered for Gibbon <fc Co. Ltd. was the two ranks lying on the outside of the 
wharf? A. Yes.

The witness Vrquhart simply stated tliat he had hauled wood 
to the wharf and piled it there for the defendants, and when 
asked by the Court after his reexamination by plaintiff’s counsel
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how much he hauled, said 70 cords, in thirty-five 2-cord loads. __
He did not separate the 70 cords into two lots of 30 and 40, one 8. (’.
for the defendant and the balance for the others, but described 
his work of hauling and piling as applicable alike to the entire 70 
cords.

It seems to be very clear from the plaintiff's own testimony 
that the 70 cords could not have been from the lot of 50 to 75 
cords of the cut of 1917, for as stated Bottle had already hauled 
at least 42 cords of this, and 37 of the 70 cords must have been 
wood which was not of the cut of 1917. Neither was there any 
evidence to prove that the first two r nks of wood which Urquhart 
piled and which the plaintiff alleged were for the defendants 
were the balance of the lot of the 1917 cut which plaintiff had 
agreed to deliver, even if the first two ranks were properly separable 
as the defendant’s from the other rank. It follows therefore that 
the plaintiff did not deliver, or there is no proof that lie did deliver 
on the wharf for the defendants the lot of wood lie contracted to 
deliver beyond the 42 or 43 cords hauled in June. Beyond 
reasonable doubt it is clear that the last 30 cords claimed for were 
contained and mixed in the quantity of 70 cords in such a way it is 
impossible to distinguish or separate them as the defendant’s 
property, and this 1 take it is the actual test, of the merits of the 
claim sued for, and I am of the opinion that the plaintiff has not 
established his claim so as to entitle him to recover on the special 
contract for the 75 cords of wood. It was strongly urged on 
behalf of the plaintiff that he was entitled to Supreme Court costs 
because lie was forced to bring his action in the Supreme Court, 
the amount of the contract in dispute being $375, and the undis­
puted item of $53.12 made the amount sued for $428.12, which 
amount was beyond the jurisdiction of the County Court. The 
trial Judge, however, had ordered that the costs should lie taxed 
according to the scale of the County Court, and in view of the 
provisions of Order 05, r. 12 of the Judicature Act, X.B. 1909, 
wliich provides that:—•

In actions founded on contract, in» which the plaintiff recovers by judg­
ment or otherwise, a sum (inclusive of costs), not exceeding |4(M), and in actions 
founded on tort in which the plaintiff recovers by judgment or otherwise a 
sum (exclusive of costs) not exceeding $200, he shall be entitled to no more 
costs than he would have been entitled to, had he brought his action in a 
County Court, unless the Court or a Judge otherwise orders.
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1 am of the opinion that the Judge was right in the conclusion 
he arrived at in res]>ect to the taxation of costs. A new trial 
was not asked for hv the defendant on the question of counter­
claim, and under the findings of the jury I am of the opinion the 
defendants are not entitled to recover thereon.

This appeal will he disallowed with costs, and the verdict of 
the plaintiff will stand. Appeal dismissed.

BAILEY v. BAILEY.
Ontario Sucrant Court. Appellate Division. Meredith. Hritton,

Laic hford, ami M i<l dicton, JJ. March 20, 1919.

Alimony (§ V—20)—Wife leaving husband on account of 
crueltij—Acts of violence—Apprehension of future danger—Offer to 
receive back.]—Appeal by plaintiff from the judgment of Hasten, J., 
in an action for alimony. Affirmed.

The judgment appealed frt ir is a° follow s:
Masten, J.:—The defendant is a bridge foreman in the 

employ of the Canadian Pacific Pail way Company, residing at 
North Bay, in the district of Nipissing, and the plaintiff is his wife. 
The parties were married on the 8th September, 1802. The 
plaintiff is 52 years of age, and I should judge that the de­
fendant is approximately of the same age, though his age was not 
stated in evidence. They have seven children.

The plaintiff is not living with her husband at the present 
time. She left him on the 24th March, 1017. and the writ in this 
action was issued on the 2nd May, 1017.

The trial of the case was adjourned at the last sittings in order 
that efforts might be made to bring the parties together, but the 
plaintiff now firmly asserts that she has no notion of going back to 
live with her husband. The husband, on the other hand, has a 
house in North Bay, and offers to take back his wife and family 
at any time, and desires them to return to his home and live with 
him. I find that this offer is bonA fide. As to its effect—see Evans 
v. Evans (1910), 27 O.W.R. 09, at p. 70, 11 O.W.N. 34, 35, and 
Forster v. Forster (1909), 1 O.W.N. 93.

The matter therefore resolves itself into a question of whether, 
ui>on the evidence as adduced, the plaintiff has shewn that the 
defendant has subjected her to treatment likely to produce and 
which did produce physical illness and mental distress of a nature



48 D.L.R.] Dominion Law Reports. 761

calculated permanently to affect her bodily health or endanger 
her reason, and that there is a reasonable apprehension that the 
same state of things will continue—so that there is an absolute 
impossibility that the duties of the married life can be discharged.

Upon tlie most careful consideration that I have been able to 
give to the evidence, 1 have, with much doubt, arrived at the 
conclusion that the case has not been brought within the principles 
established in the jurisprudence of Ontario relative to the granting 
of alimony; but, as the circumstances undoubtedly bring it very 
close to the line, I proceed to state my findings of fact for the 
assistance of any appellate tribunal before which the action may 
come on appeal.

It is clear, and I find as a fact, that the conduct of the defendant 
in his family has been habitually imperious, arrogant, and dicta­
torial, and at times mean and unreasonable, to such a degree that 
he has permanently alienated the affections not only of the plaintiff 
but also of all his children. He admits that they arc all against 
him, and he characterises all their evidence as to his violent actions 
as sheer inventions.

In this statement 1 think he is incorrect, and I find that acts of 
violence are established.

My conclusion, however, is based upon the fact that these 
acts of violence are not of such a character as to have produced 
in the plaintiff physical illness or mental distress of a nature 
calculated permanently to affect her bodily health or endanger 
her reason, and I find that it is not established that there is reason­
able apprehension that in the future acts will occur likely to pro­
duce such a result. I think that she is not afraid of him, and I 
think she would not be in any danger if she continued to live with 
him.

I find that the statements made in evidence on behalf of the 
plaintiff as to the violence of the a»<aults ui>on her are seriously 
exaggerated. The defendant is a sober, industrious, hardworking 
man, holding an excellent and important position as foreman of 
bridge construction on a section of the Canadian Pacific Railway.

I find against the allegations as to his failure properly to 
maintain his family, and 1 am satisfied on the evidence that he 
did furnish the plaintiff with all proper necessaries according to 
his position in life.

ONT.

8. C.
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Vpon the whole testimony, and considering the demeanour of 
S. C. the witnesses and the manner in which their evidence was given, 

I find that the acts of violence proved were not such as to cause 
reasonable apprehension of danger to the life, limb, or health of 
the wife. In the witness-box the plaintiff appeared a strong and 
healthy woman, both able and willing to maintain her views and 
enforce her rights, real or supposed, in the domestic forum.

It was admitted by the plaintiff in the course of her evidence 
that for six years prior to her leaving her husband, in March, 1917, 
she had declined to have marital intercourse with him and had 
occupied a separate room.

The husband acknowledged that he had not specifically re­
quested a resumption of marital intercourse, but said that the 
circumstances under which she had withdrawn herself were such 
as to make it plain that such a request was useless; and, having 
regard to the manner in which the plaintiff’s testimony was given, 
1 give credit to that statement of the husband.

Four specific cases of violence are specially detailed in the 
evidence:—

The first occurred in the year 1899, the second in the year 1912, 
the third in the year 1913, and the last in March, 1917.

1 deal first with this more recent act, which was given in greater 
detail.

The plaintiff’s account of the occurrence is that on the evening 
of the 21st March, 1917, the defendant came home to his supper, 
and, differences having arisen in regard to there being no table­
cloth on the table, “he took up the table and struck me with it in 
the side and said, ‘You had better pack your rags and get out of 
here or it will be the end of me.’ ” Sb says the blow was such 
that she was in bed for a week and had to have the doctor.

Dr. Ranney, a physician practising in North Hay, was called, 
ami says he attended the plaintiff in March, 1917—paid one visit 
and found her in bed. lie said there was a contusion on the hip, 
and from the statements made to him he believed the corner of 
the table had been pushed against her, and she had been struck 
with the corner in the hi]). The doctor did not make a second 
visit, and the impression produced on my mind by his evidence 
is that he did not regard the bruise as serious.
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Edith Bailey, a daughter living at home at the time, gives her 
account of the occurrence, saying that her father came in and 
demanded that the table be properly set and that a table-cloth 
be put on, and was told that he could not have one, as the table­
cloth was dirty. ( )n his further demand that it be put on anyway, 
this was refused by the plaintiff, and she says that the defendant 
then said “he would soon clear the table off,” and that he tipped 
up the table, slid the dishes to the floor, tramped on them, and 
that his language to the plaintiff was very violent. “The dishes 
were thrown to the floor and the table was upside down.” She 
said that, when her father demanded the table-cloth and her 
mother refused to put it on, she (Edith Bailey) went to get it, 
and her mother did not stop her—she went to the clothes-basket, 
but could not find it, and nothing further was done.

The defendant’s account of the matter is that, upon his de­
manding that the table be set with a table-cloth, his wife refused to 
allow him to have a table-cloth, and that there was exasperation 
and a verbal quarrel over this phase of the matter for a time; 
that, when the daughter Edith went to get the table-cloth, her 
mother commanded her not to bring it out; that he then upset the 
dishes off the table. Ife denies that he lifted it or struck the 
plaintiff with it or that he injured her in any way. The size of 
the talile is not mentioned by any witness.

There was evidently an undercurrent of animosity on both 
sides, which readily broke into a quarrel : 1 find that the husband 
did not pick up the table and hit his wife with it, but I also find 
that there was violence, and that the corner of the table struck 
the wife—whether or not by intention of the husband 1 cannot 
determine.

I think that a squabble of this kind would not have warranted 
the Court in pronouncing a decree of divorce û metisû et thoro 
under the former laws of England. I can add nothing to the 
summary of our law on alimony as set forth by Riddell, .1., in 
Mcllwain v. Mcllwain (1916), 28 D.L.R. 167, 172, 173, 35 O.L.R. 
532, at p. 538:—

“From the institution of the Court of Chancery in Upper 
Canada in 1837, it exercised jurisdiction to decree alimony in a 
proper case: Soules v. Soules (1851), 2 ( ir. 299; and very early 
laid dow n that, to obtain such a decree on the ground of cruelty

ONT.
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the tœvüia must tend to Ixxlily harm or to the injury of the 
health, and in that manner render cohabitation unsafe: Severn 
v. Severn (1852), 3 (ir. 431, at p. 435; so that the wife cannot 
‘safely return to her husband:’ Jackson v. Jackson (1800), 8 (ir. 
499, at pp. 505. 500; and that wa> the reason of the rule, t>oth here 
and in England, that an isolated act of personal violence gave the 
wife no right to leave her husband: Rodman v. Rodman (1873), 
20 (ir. 428. ‘The law . . . lays ui>on the wife the necessity 
of bearing some indignities, and even some personal violence:’ 
ib., pp. 430, 431. ‘The ground of the (ourt’s interference is the 
wife’s safety, and the impossibility of her fulfilling the duties of 
matrimony in a state of dread:’ ib., p. 431, quoting Lord Penzance 
in Milford v. Milford (180G), L.R. 1 P. & D. 295. There must be 
a reasonable apprehension or a probable danger of personal 
violence: Bavin v. Bavin (1890), 27 O.R. 571, at p. 578, citing 
Bramv'cll v. Bramuell (1831), 3 Ilagg. Keel. 010, at p. 035.

“It is useless to multiply cases—the law is authoratively laid 
down in Lovell v. Lovell (1900), 11 O.L.R. 547; S.C. in appeal 
(1900), 13 O.L.R. 509. I adopt the criterion of Moss, CJ.O., 
p. 571—‘a question on the facts whether the plaintiff has shewn 
that the defendant has subjected her to treatment likely to pro­
duce, and which did produce, physical illness and mental distress 
of a nature calculated to permanently affect her lnxlily health ami 
endanger her reason, and that there is a reasonable appre­
hension that the same state of things would continue'—adding 
only the statement of Lord Stowell in Evans v. Evans (1790), 1 
Hagg. (’on. 35: ‘The causes must be grave and weighty, and 
such as shew an absolute impossibility that the duties of the 
married life can be discharged’ (p. 37). This is substantially 
what is laid down in Russell v. Russell, [1897] A.Ç. 395.”

The cases of Payne v. Payne (1905), 10 O.L.R. 742, Rutile v. 
Ruttle (1912),23 O.W.R. 575,4 O.W.N. 457, Mcllwain v. Mcllumn, 
supra, and Forget v. Forget (1918), 40 D.L.R. 002, afford illustra­
tions of the application of these principles in circumstances like 
the present.

1 proceed to consider the earlier difficulties detailed in the 
evidence. Assuming that the quality of the later act is such that 
though repeated it would not supi>ort an action of alimony, 1 do 
not myself see how it can revive earlier acts of cruelty which have
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been condoned. However, some of our decisions support the 
opposite view, and accordingly I proceed to discuss the evidence 
relating to the three earlier occasions mentioned above.

I pause, however, to say that, assuming them to be revived so 
that they are admissible in evidence, it yet remains to consider 
their effect and the real issue on which they bear. That issue 
is as to whether the earlier acts indicate such a lack of self-control 
on the part of the husband or such an habitual tendency to legal 
cruelty as to establish the conclusion that the earlier coupled with 
the later acts have produced physical illness or mental distress 
permanently affecting the wife’s bodily health or endangering 
her reason, or that there is reasonable apprehension or fear that, 
if the wife were to return to the husband’s house, she would suffer 
cruelty tending to the injury of lier health.

In adjudicating on such evidence the conclusions to l>e drawn 
from events which took place, eighteen, six, or even five years 
ago, which have been condoned in law by subsequent co-habitation 
and again revived, must lie largely influenced by the lai>se of time 
and by the intervening conduct of the parties. They cannot, in 
my opinion, lead as sharply and definitely to a finding of legal 
cruelty as they might have done if the action had liecn brought 
at the time when they occurred. In this view I proceed to deal 
with these three earlier occasions on wliich cruelty is alleged to 
have been inflicted on the plaintiff.

Regarding the first occasion, that of 1899, the plaintiff says 
that the defendant struck her in the stomach and she was in the 
hospital for some weeks. When she got out she left him and 
lived away from him until 1902, at which time he promised her 
to be good, and she returned to him. During these three years 
the defendant had two of the children with him and the plaintiff 
had two with her. On this occasion the defendant was summoned 
before a magistrate for assault, and the charge was dismissed. 
They afterwards lived together from 1902 to 1912 without any 
outbreak of violence, so far as appears from the testimony, and 
three more children appear to have been born, as the family now 
consists of seven children.

The defendant denies the violence alleged against him and says 
that the statements made in that regard are sheer fabrications.

52 —48 D.I..R.
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1 do not give credit to so broad a statement: I think that there 
was violence, but it was so many years ago, that, coupled with the 
fact that the charge of assault in the police court was dismissed, 
1 do not think that at this date it is sufficient to enable me to act 
on it.

With respect to the occurrences of 1012 and 1013, I find that 
on both these occasions there was considerable provocation on 
the part of the plaintiff, and that, as in the case of 1017, the whole 
occurrence was largely in the nature of a family squabble rather 
than in the nature of any dangerous violence.

The defendant undertakes to receive back his wife and children, 
and has always been ready and willing to do so, and desires her to 
return to his home in North Bay, and undertakes also to treat 
the plaintiff in all respects with consideration as a wife should be 
treated and to abstain from all acts of violence.

Upon this undertaking l>eing formally given, signed by the 
defendant personally and filed with the Registrar, I direct that 
the action be dismissed. There will be the usual order for costs 
in case of dismissal as provided in Rule 388.

A. G. Slag ht, for the appellant.
R. McKay, K.C., for the defendant.
The judgment of the Court was delivered by
Meredith, CJ.C.P.:—After a careful and protracted trial, and 

after mature consideration after the trial, the learned trial Judge 
came to the conclusion that there were not sufficient grounds for 
the Court’s approval of the wife’s voluntary separation from her 
husband, approval evidenced by a judgment foralimony, so that such 
separation might be continued as long as the wife chose to continue 
it ; that the husl land’s few and far apart acts of cruelty—though they 
could not l>e too strongly condemned—were not very likely 
seriously to affect the health of either of them: that they might 
and should live out what remains of their joint lives as husband 
and wife: and we agree with him in that.

The husband was at times harsh and domineering; and his 
conduct in his conflicts with his wife inexcusable in some respects: 
but, on the other hand, the wife, instead of l>eing tactful, was, 
at such times, actuated by a rebellious and stubborn spirit: 
between them making such inexcusable family scenes as that 
arising out of the petty dispute whether or not the table-cloth
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was “too dirty” to be used. To have awarded alimony would 
have been to do all the Court could to keep husband and wife and 
family always separated, always more or less at enmity one with 
the other: to have refused it was to have aided a reconciliation 
and living together; and all interests must be best served by that, 
if it be possible. The wife is not a woman weak in either mind or 
body, and she has all their children who are yet living at home, 
upon her side, so that serious bodily harm, at the hands of her 
husband, if he should be bad enough to attempt it, a thing very 
unlikely, is well guarded against: and, beside other things, this 
litigation has afforded another safeguard, and one of the greatest 
in such a case as this; it has made it plain to the man that mis­
conduct towards his wife is unprofitable in a money sense, that 
it is very costly; and he lias given his undertaking in writing to 
treat his wife in future, as he should have done in the past, in all 
things as a man should treat his wife—a wife of so many years 
and a mother of so many of his children.

Itsecmsto me to be quite reasonable to hope that, now, husband 
and wife and family shall live together, the few at most remaining 
years of a long married life, at least in peace one with another; 
and so avoid the stigma upon the family of a separated mother 
and father and all the other disadvantages of such a divorce: but, 
if not, the mistake is not remediless; another action for alimony 
would lie, in which all that has taken place could lie taken into 
consideration.

We are all in favour of dismissing the appeal: costs should be 
allowed to the wife in so far as Rule 388 permits.

Appeal dismissed.

Re THOMPSON.
Ontario Supreme Court, Appellate Division, Maclaren, Magee, llodgins and 

Ferguson, JJ.A. Mag 19, 1919.

Wills (§ III—70)—Construction—Direction to executors to 
‘‘pay °ff the mortgage upon my real estate” out of specified part of 
estate—Mortgage existing when mil made paid off by testator and 
new mortgage for lesser amount and to a different person substituted— 
Will speaking from immediately before death—“ Contrary intention ” 
—Wills Act, li.S.O. 1914, c. 120, 8. 27 (/)—Division of estate into 
parts—One part to be “$5,000 less than the other three parts”—

ONT.
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Meaning of.]—An appeal on liehalf of all persons other than Jan es 
E. Thompson interested in the estate of James Thompson, de­
ceased, and a cross-appeal by James E. Thompson, from an order 
of Latchford, J., in the Weekly Court, Ottawa, declaring the con­
struction of the will of the deceased in respect to a charge and the 
amount of a legacy. Reversed.

The following statement is taken from the judgment of 
Hodgins, J.A.î—

Only two |)oints arise, on a portion of the will of the late 
James Thompson, as follows :—

“In the first place : I give devise and bequeath all my estate 
both real and personal unto my executors hereinafter named under 
the following trusts namely: first, to convert the same into cash 
and the proceeds thereof to divide into four parts so that three of 
such parts shall l>e equal and the fourth part shall be five thousand 
dollars less than the other three parts; secondly, to pay off the 
mortgage upon my real estate in the town of Perth out of the said 
fourth part and should the same not be sufficient for that purpose 
then the deficiency shall be taken equally from the other three 
parts and should the said fourth part prove more than sufficient 
to discharge said mortgage then upon trust to pay the surplus of 
such part to my son James.”

The will is dated the 30th January, 1905, and there are three 
codicils in 1905 and 1908, not directly affecting these appeals. 
The testator died on the 28th October, 1912. At the date of the 
will a mortgage existed upon the real estate of the testator in 
Perth for $4,233.33 to the Mohr executors. This mortgage was 
afterwards paid off and discharged, the testator obtaining the 
money therefor partly from a new mortgage for $3,600 upon the 
same lands to one 8|>enec, and partly from his own resources. 
Upon this last mentioned mortgage the testator paid $300 in 1910 
and 1911, and at the time of his death it stood at $3,000 and 
interest. It has since been paid off by his executors.

The api>ellants in the main appeal contend that the present 
mortgage is to l>c deducted. The cross-appeal is directed to the 
division of the estate.

C. J. Foy, for the api>ellants.
It. McKay, K.C., and It. J. Slattery, for James E. Thompson 

the resjiondent and cross-appellant
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The judgment of the Court was read by
Hodgins, J.A. (after stating the facts as above) :—My brother H. ( '

Latchford has held that the lal er mortgage cannot be charged against 
the James E. Thompson share in the estate. He has also decided 
that the estate is to lie divided into four parts, of which the 
fourth part devised to the son James E. Thompson is to l>e 
$5,000 less than each of the other parts.

The view of the learned Judge was that, in reference to the 
first question, sec. 27, sub-sec. 1, of the Wills Act, K.S.O. 1014, cli.
120, did not apply. That sub-section is as follows:—

“ Every will shall be construed, with reference to the real estate 
and personal estate comprised in it, to speak and take effect as if 
it had been executed immediately before the death of the testator, 
unless a contrary intention appears by the will.”

There is nothing to prevent the application of that sub-section 
to the clause in question, unless it be the fact that, when the w ill 
was drawn, there was a mortgage existing upon the real estate of 
the testator which has since been discharged, though actually 
replaced by the present one.

The fact that property existed at the date of the will which is 
specifically described and cl arly identified has been held 
sufficient to prevent the application of the provision of the Wills 
Act just quoted, if it is clear that reference is made to that prop­
erty and that property alone. That is upon the principle that the 
Wills Act does not necessarily draw within its terms property 
obviously not intended to be so treated, if regard is had to the 
whole of the will itself. It is really a canon of construction which 
necessitates reference to the real wishes of the testator, as embodied 
in the will, in the effort to determine whether a contrary intention 
has been expressed.

Lord Hatherley, when Sir W. Page Wood, V.-C., in con­
sidering the effect of this particular section, then recently passed, 
says in Douglas v. Douglas (1854), Kay 400, at])}). 404, 405, GO E.K.
109 at 171 :—

“In Cole v. Scott (1840), 1 Mac.& G. 518, 41 E.K. 13GG, Lord 
Cottenham says, what every one must agree in thinking correct, that 
the intention of the testator is not to be altered; and if it be clear 
that the testator is not referring to a general class of property, but 
to something specific, the new statute is not to have the operation
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of passing property which evidently was not in the contemplation 
of the testator, where the subject of the gift appears to have tieen 
defined and marked out by him as existing at the period when he 
is speaking. 1 can imagine that, under the new statute, a gift of 
‘all my stock’ would pans all stock to which the testator was 
entitled at the time of his death. But suppose the liequest were 
of ‘all my stock which 1 have purchased,’ that would make a con­
siderable difference, and would, 1 think, lie enough on the face of 
the will to shew that the testator was defining the particular 
portion of the property which he intended to give, as lieing property 
then in his possession; so, if the gift were of ‘all the debts due to 
n eon judgn ents,’ it is impossible that judgments obtained after the 
date of the will would pass; but if it were ‘all judgments which I 
have registered,’ that would be taking a particular class of judg­
ments out of the general class, and would shew that the testator 
did not intend his will to have the sweeping operation of passing 
all judgment debts registered by the testator at the time of his 
death."

I nGoodlad v. H nr nett (1855), 1 K.& J. 341,69 E.R. 489.hepointed 
out t liât the contrary intention could not be inferred from an expres­
sion equally applicable to the state of things at the date of the w ill 
and at the time of death, because the testator might well have 
used the language appealed to for the very purpose of passing the 
property as it existed at the later date.

In In re Gihson (1866), L.R. 2 Eq. 669, he says (p. 672):—
“I adhere to the opinion that I have before expressed as to 

the application of sec. 24 of the Wills Act, that when you find a 
mere specific thing, incapable of increase or diminution, in exist­
ence at the date of the will, but not in existence at the time of the 
testator's death, there is sufficient indication upon the will of the 
‘contrary intention’ to which sec. 24 refers, to prevent the opera­
tion of the rule which makes the will speak from the death of the 
testator. . . . When there is a clearly indicated intention 
upon the face of the will to give the single sjiecific thing, and noth­
ing else, it would be a very narrow construction of the words of 
sec. 24 to hold that you must sweep in everything to which the 
words might be held to apply, without the slightest reference to 
the state of things existing at the date of the will.”
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And again (p. 673):—
“I adhere to my view, that where there is a distinct reference 

to a distinct and s]recific thing, and not to a genus, there is suffi­
cient indication of a ‘ contrary intention * to exclude the o)>eration 
of the rule established by the 24th section of the Wills Act, and 
limit the oireration of the will to the state of things existing at the 
date of the will. In this case the testator, at the time of his 
death, had not this specific stock in any shape. He had parted 
with it, and acquired by subsequent purchase a much larger 
number of shares. These subsequent purchases were not in any 
sha]>e a replacing of the original fund, and there is nothing to lead 
the Court to suppose that, having once adeemed the 8]>ecific 
bequest, the testator has replaced the identical thing. He has dis­
tinctly referred to one thing in his will, which was no longer in 
existence at the time of his death. That thing, and that only, 
can be considered as the subject of the Irequest.”

In these cases regard must be had to the limitations asserted, 
as they indicate to my mind the principle on which this case 
should be decided. In the earlier one the limitation is found in 
the words “defined and marked out by” the testator as existing 
at the period when he is speaking, and is illustrated by what 
follows in the judgment, i.e., that where the general expression is 
controlled it must l>e by some reference to that period, e g., “which 
I have purchased" or “which I have registered.”

This is equally clear from the later judgment. The learned 
Judge points out that the specific thing he refers to is one “incap­
able of increase or diminution,” and must t>e distinct and specific 
and not one of a genus So that, if what is referred to is in one 
sense specific, yet is of a character which may increase or < iminish, 
or is of a certain genus of w hi h there may be more than one kind, 
the statutory presumption cannot Ire defeated because the thing 
is in a narrow sense specific.

This distinction runs through the cases I have consulted, and 
was in Mr. Justice Riddell's mind when, referring to a bequest of 
money to Ire paid out of an account in the Post Office Savings 
Bank which the testator had transferred to the Molsons Bank, 
he says in lie Atkins (1912), 3 D.L.R. 180 at 182, 21 O.W.R. 238 
at 240, 3 O.W.N. 665. at 667:-

“ There is nothing in this will indicating any such contrary

ONT
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intention—the testator retained the power of increasing or dimin­
ishing the amount on deposit, and must be taken to have under­
stood that it was the fund so increased or diminished upon which 
this clause of his will would take effect.”

lord Hatherley’s opinion was approved by Boyd, C., in 
Morrison v. Morrison (188.5), 9 O.R. 223, 10 O.R. 303. In Holton 
v. Bertram (1887), 13 O.R. 766, the words “which 1 now reside 
upon” were held not sufficiently specific to exclude from the 
devise of the homestead known as “Walkertield” the additions 
thereto made after the date of the will.

In In re Holden (1003), 5 O.L.R. 156, Meredith, C.J. (now 
C.J.O.), speaking of the rule in question, remarks upon the quality 
of the subject-matter (stock in trade) and its fluctuating nature 
thus (p. 159):—

“It is, in the first place, I think, highly improbable, having 
regard to the subject-matter of the gift, that the testator intended 
to limit it to the stock in trade and book-debts belonging to him 
at the date of the will. It was a gift of something the constituents 
of which were changing from day to day and even from hour to 
hour, and the same reasons which led to the decisions to which I 
have referred as to the effect of the new law on bequests of that 
which is generic, seem to me to apply in some degree at least to 
prevent, if it can be avoided, such effect from being given to the 
word ‘now’ in this case as would Un it the gift to the very stock 
in trade and book-debts which belonged to the testator at the 
time when he made his will.”

In In re Portal and Lamb (1885), 30 Ch. I). 50, Cotton, L.J., 
indicates that the words used, which may restrict the devise to 
the date of the will, must “aptly describe or apply to it” and 
must not be such as to be capable of including after-acquired 
additions; while in Re Ashburnham, (1912), 107 L.T.R. 601, Swinfen 
Eady, J., says it requires “distinct words” to shew that after- 
acquired projicrty is not to pass.

In Cave v. Harris (1887), 57 L.T.R. 768, Kekewicli, J., adopts 
Lord Hatherley’s view of the Wills Act, and quotes, also with 
approval, what was said in Dickinson v. Dickinson (1878), 9 Ch. D. 
667, 672: “I prefer the principle indicated by Hall, V. C\, in 
Dickinson v. Dickinson (ubi sup.), where he says (9 (’h. I). 672): 
‘There are no words . . . which limit the property there to
that which he possessed at the date of the will,’ shewing that, in
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his opinion, what you want are words which limit the devised 
property to that which is in question, to that which he held at the 
date- of the will, rather than words which exclude something pur­
chased afterwards.”

In In re Evans, [190V] 1 Ch. 784, the decision of Joyce, J., is in 
line with the other judgments quoted.

In Halshury’s Laws of England, vol. 28, p. 092, the result of 
the decisions is well summed up thus:—

“In a case, therefore, where the thing given is generic, and 
may increase, diminish, or otherwise change during the testator's 
life, so that the description may from time to time apply to differ­
ent amounts of property of like nature or to different objects, then 
the effect of the presumption, if applicable, is that the property 
answering the description at the death of the testator passes 
under the gift.”

In this instance, if 1 read the foregoing cases aright, the words, 
“the mortgage upon my real estate,” while in one sense describing 
the charge then existing, convey nothing in themselves clearly 
excluding another mortgage if substituted for it. The expression 
can be as appropriately and accurately applied to the mortgage 
in esse at the testator’s death as to the incumbrance at the time 
he made his will. Nothing compels the conclusion that he intended 
that mortgage and that mortgage alone to be paid off. The word 
“mortgage” is equivalent to and means “debt secured by mort­
gage,” and is generic in the same sense as the words “stock of 
goods.” It may represent a charge then existing or the later one 
that replaced it, just as the more general expression can include 
the changed contents of a store. The debt it represents and 
secures may decrease by payment or may exist notwithstanding 
the discharge of the particular security. It is a valid charge on 
the real estate at the time of death, although the charge is held 
by a different mortgagee; it is within the expression used by the 
testator. Meredith, C.J. (now C.J.().), so decided as to stock 
in trade in In re Holden, ante, and I can see no difference in prin­
ciple when the word “mortgage,” interpreted as “debt secured by 
mortgage,” has to be dealt with. Each may include a substitute 
or substitutes; and, while one carries the idea of amplification or 
diminution, the other is equally descriptive of a larger or smaller 
charge held by the same or by a different mortgagee. 1 can see no
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reason why the statute should not be appl ed and this expression 
8 ( treated as meaning the mortgage in existence at the testator’s death. 

There is nothing indicating a contrary intention, and certainly 
nothing in the words used which requires the Court to hold that 
the testator’s intention was to limit them so as to exclude any 
mortgage or charge which remained outstanding at his death upon 
his real estate. Indeed the direction to pay it out of a specific 
fund which was to come into lieing only after his death indicates 
that he contemplated the existence of the mortgage to be dis­
charged as continuing or as lieing a charge on his real estate at 
that time.

As to the cross-ap|ieal, enough was said on the argument to 
indicate that no other conclusion than that reached by Latch- 
ford, J., was possible.

The appeal should be allowed and the cross-appeal dismissed, 
both with costs. Order accordingly.

SASK. McLEOD v. fisher.
C. A. Saskatchewan Court of Ap/val, llaultaiti, C.J.S., Newiand«, and Kltcood, JJ.A

Juh, If, (III

Accounting ($ I—1)—Company—Assets—New company 
acquiring—Trustee—Cestui que trust—Value of property—Referenct 
to local registrar.]—Appeal from the trial judgment in an action 
asking for an accounting. Reversed.

W. B. Willoughby, K.C., for appellant; T. D. Broun, K.C., for 
respondents.

Haultain, C.J.S., concurs with Elwood, J.A.
Newlands, J.A.:—In this case the defendant took over the 

assets of Han elin Brothers and Co., and the plaintiffs asked for an 
accounting as of Jan. 31, 1911, on which date the property of the 
above company was transferred to a new company formed by 
defendant, called the McLeod Han.elin Co. This accounting was 
taken before the local registrar, and on the review of his certificate 
Lament, J., made certain changes therein, held that the defendant 
was a trustee and made him an allowance for his services. No 
appeal is made from the finding that the defendant is a trustee, 
but the defendant appeals against the values allowed by the Judge 
for the Moose Jaw and Prince Albert properties and the plaintif) 
cross-appeals against the remuneration allowed him.
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The date Jan. 31,1911, is taken as the accounting date because 
at that tin e McLeod turned all the property over to a new company 
which he formed, the McLeod Han el in Co., in which he held the 
majority of stock. Having held that he was a trustee, I think it 
should have been held that a sale by the trustee non inally to a 
con pany but actually to hin self, was no side at all, and that 
McLeod should have been required to account to date, and, at 
the completion of the accounting, if there was a surplus, the balance 
of the property should be handed over to the cestui que trust, and 
if a deficit, sold to pay sail e.

Tire Moose Jaw property having been finally disposed of. 
should be accounted for at value McLeod puts upon it, viz: 70 
cents on the dollar, because the evidence is uncontradicted that, 
before selling san e, he had added to the property out of his own 
assets and had n ade financial concessions to the purchasers, for 
which, under the trust, he was entitled to lie paid.

I would not disturb the an ount of ren uneration allowed him 
by the Judge, and I would allow him to include in the accounting 
the cash shortage in the Northern Crown Hank at Prince Albert 
and the cash shortage in the till in the Piince Albert store.

Them should lie a further reference to the local registrar to 
finish the accounting as stated, and the appeal should he allowed 
and the cross-appeal disn issed with costs.

Klwood, J.A.:—The trial Judge having held that the defendant 
is a trustee, and that the sale to the Mcl eod Co., I td., was not 
binding on the plaintiffs, the defendant should be pern itted to 
discharge his trust by turning over any assets belonging to the 
estate which he has on hand, or with respect to which he has not 
realized, and to account to the date of such turning over for 
all the moneys which he has received or which, but for his default, 
he should haxe received. The trial Judge did pern it hin: to turn 
over some of the assets, and 1 cannot see why that principle should 
not lie followed with respect to all the ussets. In any event, I am 
of opinion that the valuation fixed by the trial Judge on the Prince 
Albert stock-in-trade and fixtures is excessive. The uncon­
tradicted evidence is that these assets wcie not worth n ore than 70 
cents on the dollar for stock-in-trade and 50c. on the dollar for 
uncollected bills receivable and open accounts. This evidence
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was not attempted to be contradicted by the plaintiffs, although 
one of the Han el ins was manager of that store.

I am also of the opinion that the valuation put upon the 
Moose Jaw stock-in-trade and fixtures of 80 cents on the dollai 
should be reduced to 70 cents on the dollar. The uncontradicted 
evidence is, that on the date at which the valuation was fixed 
the stock-in-trade was very considerably less valuable than at 
the tin e of the sale; that it had been allowed to run down, while 
at the tin e of the sale the old stock had been largely worked off 
and new stock purchased ; and taking the evidence of Joiner and 
McLeod —which is again uncontradicted by Han clin—I think 70 
cents on the dollar is not too little to charge the defendant with 
respect to that stock. I would not, however, disturb the valuation 
with respect to the fixtures, as the argun ent which applies to 
stock does not, in my opinion, apply to the fixtures.

I am of the opinion too that the defendant should be allowed 
cash shortage in the Northern ( row n Rank at Prince Albert, 
8572.72, and cash shortage in till, 8937.15.

These are n utters that could be allowed by the trial Judge 
under further directions, and I sec? no reason why they should 
not be allowed on this appeal.

Carrying out the principle that 1 have propounded with respect 
to the right of the defendant to turn over the assets, I am also 
of the opinion that the defendant should only 1m* charged w ith the 
actual an ounts collected by him, less costs of collection on bills 
receivable and open accounts, and that he should 1m* permitted to 
turn over to the estate any bills receivable and o]M*n accounts 
uncollected; unless he wishes to take them at 50 cents on the dollar, 
as, in my opinion, the evidence discloses that they are not worth 
more than that.

1 am also of the opinion that the discretion of the trial Judge 
as to the an omit of the remuneration which he allowed the defend­
ant for his services in connection w ith the estate should not be 
disturbed. He has in his judgn ent given his reasons, and these 
reasons appeal to me as Iwing sound.

I am therefore of the opinion that the cross-ap]M*al should be 
disn issed with costs; the appeal allowed with costs, and the 
judgn ent appealed from varied, by directing that, as to the stock- 
in-trade at Moose Jaw, that the defendant, on the date to w hich
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the accounting was taken, should lie charged at the rate of 70 cents 
on the dollar; that, with respect to the balance of the estate, the 
accounting lie continued up to the date of taking such further 
accounting, and that the defendant lie permitted to transfer to the 
proper iiersons entitled thereto the stock-in-trade and fixtures of 
the Prince Albert store, and the bank accounts and hills receivable 
belonging to the (‘state uncollected; that the defendant lie allowed 
for the shortage in the Northern Crown Rank at Prince Alliert in 
the sum of £572.72, and the cash shortage in the till of £937.15; 
and, if the defendant prefers, lie n ay take over the stock-in-trade 
and fixtures of the Prince Albert store, as of the date at which the 
accounting has already been taken, at 70 cents on the dollar, and 
the accounts and bills receivable uncollected, if he so desires, 
at 50 cents on the dollar.

A ppeal allowed; cross-appeal dismissed.

McCABE v. CURTIS.
Saxkatclieiran Court of Appeal. Haultain. C.J.S., Newlandx, t.amant and 

El wood, JJ.A. Juin 12, 1919.

Seduction (§ I—3)—Questions tending to impeach credit of 
seducer—Evidence—Credibility—Proper adm issio n.]—Appeal froin 
the trial judgment in an action for damages for seduction of 
plaintiff's daughter. Affirmed by equally divided Court.

J. N. Fish, K.C., and G. A. Ferguson, for appellant; IP. F. 
Cameron, for respondent .

Haultain, C.J.S., concurs with Lamont, J.A.
Newlands, J.A.:—The facts in this case are stated in my 

brother El wood's opinion; I will therefore not rejieat them. On 
a question of fact, upon disputed evidence, 1 am reluctant to 
interfere with the findings of the trial Judge. However, 1 am of 
the opinion that the evidence that the defendant had connection 
with his wife before marriage was improperly admitted and should 
not have influenced the trial Judge in coming to a decision, us 
lie says it did. If this evidence had not been admitted, the fact 
tliat the defendant was at the time courting his wife, who lived in 
the same house as the plaintiff and w as at the time of the alleged 
seduction in the vicinity, would have led to the conclusion, that 
it was not probable that he seduced the plaintiff’s daughter at the
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time and under the circumstances she states. I therefore agree 
that the appeal should lie allowed, with costs.

Lamont, J.A.—This is an api>eal by the defendant in an action 
for damages for the seduction of the plaintiff’s «laughter. The 
girl states tliat the seduction took place on her father’s premises 
on the evening of August 12, in a buggy in which she and the 
defendant were. T he ojiening sentence of the judgment of the 
trial Judge is as follows.—

I find that the alleged seduction took place; and in believing the girl's 
story us against the man's I am influenced by the following reasons:
l ! He then sets out four reasons. The first is that the opportunity 
for the alleged art was there.

This reason cannot be objected to liecause the defendant 
admits lieing in the buggy alone with the girl on the night in 
question. Hesayshewasthereforfiveminutes; the girl places the 
time at about ten. The defendant in his evidence stated that the 
buggy was some fifteen rods from the house, and on his examination 
for discovery, in answer to a question as to whether or not it was 
dark at the time, he said, “No, it was not very dark. Well, it 
might have tieen dark. I judge it would be about half past nine; 
it was not later."

The second of the trial Judge’s reasons is in these words:
2. Tlie defendant married Anna Milligan (a school teacher boarding at 

the plaintiff’s house during 1917) on Dec. 22, 1917. They had a child born 
Feb. 23, 1918. Taking the ordinary period of gestation at nine months, 
defendant must have luul connection with Anna Milligan about May 23, 1917, 
which shews that such an act was not beyond his scruples.

The fact of the marriage of the defendant on Dec. 22, 1917, 
and the fact that he had a child by his wife bom Keb. 22, 1918, 
were admitted by the defendant. It was argued that this evidence 
w as improperly admitted, and that the trial Judge should not have 
been influenced by it. The evidence was given on cross-examina­
tion, and without objection, liven if it had been objected to, 
I do not see how it could have lieen rejected. It is not evidence 
of the allegation that the defendant had carnal knowledge of 
Emma Curtis on the evening of Aug. 12, but it surely is evidence 
of the defendant's character and goes to his credibility. It is a 
well-established rule tliat on cross-examination a witness may be 
asked any question tending to impeach his cliaractcr or credit, 
though he may not always be called upon to answer. 13 Hals. 001.
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With a view to impeaching the character of a witness he may on 
cross-examination lie asked questions with regard to alleged crimes 
or other improper conduct. Taylor on Evidence, 10th ed., p. 1040. 
I am therefore of opinion that the evidence of improj>er conduct 
on the part of the defendant with the girl Anna Milligan, tending 
as it did to degrade his character and therefore impeach his 
credibility, was properly admitted for that purpose. This evi­
dence, the trial Judge says, shewed that such acts were not above 
the defendant’s scruples. By this I understand him to mean 
that the defendant was of such a character that he would not be 
deterred by moral scruples from improper conduct, and he takes 
that character into consideration in determining whether he should 
believe the girl or the man. 1 cannot accept the argument that the 
language of the Judge means that he considered the fact that the 
defendant had been guilty of improper conduct on one occasion 
as evidence that he would likely be guilty of it on another occasion.

The next reason given was that the statement of the defendant 
as testified to by one Frank Holt pointed towards a willingness 
on the defendant's part to settle. Holt testified as follows:

I asked him how he was getting along with the Curtis affair. He said he 
did not know anything about it. He says, “I don't know what they arc going 
to do.” He says, ‘‘If Frank had come over we might have done something.” 
That was Mr. Curtis.

The trial Judge believed the evidence of Holt that the defendant 
had made these statements, and he interpreted the statement to 
mean that “if the plaintiff had come over, the defendant might 
have done something towards a settlement.” It is not disputed 
that the statement of the defendant is capable of the meaning 
which the trial Judge put upon it, but it is urged that equal weight 
should have lieen given to the statement of the defendant that “he 
did not know anything about it.” In my opinion the Judge was 
justified in the interpretation he put upon the evidence. I can 
well understand the defendant denying all knowledge of the 
matter when the subject is first broached, and afterwards, as the 
conversation went on, intimating that if he had been approached 
a settlement might have been arranged. The Judge was not 
bound to give the same weight to all statements made by the 
defendant.

The last reason given for believing the girl’s story was her 
demeanour in the witness-box. She impressed the Judge that
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she was telling the truth. This ease is purely one of fact, and 1 
do not see how we can reverse a finding based in part, at least, on the 
demeanour of the principal witness.

It was argued that the girl's story was highly improbable. 
She testified that there had never l>een any previous relations 
between herself and the defendant, that on the night in question 
there had been no word s]w>kcn between them from the time that 
her brother and Miss Milligan left them until the act was com­
pleted, that there was no preliminaries, no embracing, no pain to 
her or stain on her clothes after the act. If one were obliged to 
believe that part of her story in which she says there had never 
been improper relations between herself and the defendant on any 
former occasion, 1 admit her story seems improbable. But if that 
part of lier story is rejected, what is otherwise improbable seems 
to me to be quite probable. It would also explain what seems to 
me to be improbable in the story of the defendant. He says 
he was engaged to Miss Milligan at the time, yet when young 
Curtis went to the stable and Miss Milligan said she was going 
to the house, the defendant did not offer to accompany her, but 
remained behind in the buggy with the Curtis girl. It does not 
seem to me that his conduct in allowing his betrothed to go to the 
house alone is likely. 1 think he would naturally walk to the 
house with her, but if one premises that he knew the girl beside 
him would receive any advances he might make without protest, 
his allowing his betrothed to go to the house alone is not difficult to 
understand. As 1 haxe already said, this is purely a question of 
fact. The trial Judge found the facts on contradictory evidence, 
and I cannot see how his finding can be properly interfered with.

The appeal in my opinion should be dismissed.
Klwood, J.A.:—This is an action brought by the plaintiff 

against the defendant, alleging that the defendant seduced and 
carnally knew plaintiff’s daughter Emma Curtis, on Aug. 12, 
1017. Judgment was given by the trial Judge for the plaintiff, 
and from that judgment this api eal is taken.

The plaintiff’s daughter, Emma, alleges that on the evening 
of Aug. 12, 1017, she, her brother, and one Miss Milligan, returned 
home in a buggy from church; that the defendant was there, and 
the four of them, after the horse was unhitched from the buggy, 
talked for some time; that then Miss Milligan and her brother
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went for a walk ; whereupon the defendant got into the buggy, 
and was with her in the buggy about ten minutes, and while there 
seduced her; the buggy was fifteen or twenty yards from the house; 
it was between 9.30 and 10 o’clock at night—probably about ten 
o’clock; that prior to the seduction neither the defendant nor she 
said anything, he just lifted her clothes up and had carnal know­
ledge of her in the buggy ; that nothing was said by either of them 
after that; that she went into the house, and the defendant went 
home; that neither of them alluded to it afterwards; that they 
had never been intimate before; that this was the first and only 
time that any person liad ever carnally known her; that when she 
found she was in the family way she never spoke to the defendant 
atxuit it nor reproached him at>out it; in fact, no accusation was 
ever made until some very considerable time after the defendant 
was married to Miss Milligan (which was on Dec. 22, 1917), and 
to w hom he was engaged to be married prior to the said Aug. 12. 
The defendant absolutely denied having ever had carnal knowledge 
of Emma Curtis. The child born of the alleged carnal knowledge 
was born on April 8, 1918. According to the medical testimony, 
it w as bom liefore the time it should have l>een l)om if the defend­
ant is its father, but there was no evidence to shew that the child 
was prematurely Itom.

The trial Judge attached considérai>le weight to the evidence 
of one Frank Ilolt as to a conversation which Holt had with the 
defendant, and laid particular stress on part of that conversation. 
I think that conversation must be taken as a whole; and the 
impression which Holt got from the conversation was that the 
defendant knew nothing al out the alleged seduction. To my 
mind the story told by Emma Curtis is most improbable. Accord­
ing to her, it was a most cold-blooded affair. There were no 

•preliminaries, and under the circumstances detailed by her it is 
inconceivable that she, a xirgin, would have been seduced without 
any preliminaries either of word or act; and it is at least improb­
able that the defendant, who was engaged to Miss Milligan at the 
time of the occurrence, could have been guilty of the act when 
Miss Milligan had just left him a few minutes before, and according 
to Emma Curtis was liable to return at any moment. And there 
is the further improbability of the defendant being the father of

53—48 D.Î..R.
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the cltild, lecause the child was born long before it should have 
lieen Ixrrn if he had been its father.

Some evidence was introduced to shew that the defendant’s 
wife liad a child considerably less than nine months after her 
marriage to the defendant. Tliis evidence, 1 suppose, was intro­
duced for the purpose of shewing that seduction was not beyond 
the scruples of the defendant. Of course it was most improperly 
admitted. It was not evidence, but it was given by the trial Judge 
as one reason for accepting the girl's story rallier than the story 
of the defendant.

Wliile 1 would hesitate very much to over-rule a judgment on 
facts, yet the story of the girl in this case is so improbable that I 
cannot accept it. There is no corroboration of her statements, 
except that on Aug. 12, she and the defendant were in a buggy 
together for ten minutes, and that she had a child less than nine 
months after that time. The latter fact, however, to my mind, 
not only does not corroborate her but strongly points to the 
defendant not being the father. The presumption is that the 
child was bom in the ordinary course. If it was a premature 
birth it was incumlient upon the plaintiff, in my opinion, to give 
evidence of that fact.

I would allow the appeal with costs and dismiss the plaintiff's 
action with costs.

Appeal dismissed, the Court being equally divided.
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