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EXECUTION PENDING APPEALS.
ProVINCE OF ONTARiO.

Under the former procedure which the late consolidation of
the Rules has superseded it will be remembered there used to be
appeals to the Divisional Courts of the High (‘ourt, and from
thence to the Court of Appeal. The recent Judicature Act put
an end to Divisional Courts of the High Court. and it in effect
substitutcd for the double appeal above mentioned one appeal
to a Divisional C'ourt of the Appellate Division of the Supreme
Court—and the procedure ror such appeals was apparently in-
tended to be. as nearly as possible, the procedure which regm-
lated the former appeals to the Divisional Courts of the former
Bigh Court of Justi.e: see Jud. Act, s. 75.

The effect of this alteration was to give an appeal.to what was
the former Caurt of Appeal, but is now the Appellate Division
of the Supreme Court. without any prior intermediate appeal.
On an appeal to the former Court of Appeal security for the costs
of the appeal was required, and, in case it was sought to stay
execution pending the appeal, security for the amount awarded
by the judgment appealed fromn was also required to be given:
and C'R. 828 provided that on such security heing given the
exceution might he stayved on the fiat of a judge. In appeals
to a Divisional Court of the former High Court no seeurity
was required to be given, but without any security be g given
an execution on the judgment appealed from was staved on
the setting down of the .ppeal.  This practice is still preserved
by Rule 496, but is varied by Rule 497.

It is always a difficult matter to avoid mistakes when en-
deavouring to combine enactments relating to different subjeets.
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Former U.K. 327, which is now Rule 496, dealt with the stay
of exceutions on appeal te Divisional Courts, whereas C.R. 828,
which is now Rule 497, related to the stay of executions on
appeals to the Court of Appeal, in the former of which no
security to stay execution was required, and in il:e latter of
which it was required.

In this state of things the proper eourse of aciion it appears
to us wonuid have been to leave out ot the recent consoliaation
C.R. 528 altogether as dealing with a part ¢f the former pro-
dure which has been superseded. But that Rule has not only
heen continued but continued with a variation which has the
effect of making, as we believe, a quite important and wholly
unnecessary change in what was the practice on appeals to the
former Divisional Courts which it was really intended should
be continued. Rule 497, it will be seen, provides that pending
an appeal to the Appellate Division an execution issued upon
the judgment or order appealec from shall be superseded upon
a cortificate of the Registrar being lodged with the Sheriff that
an appeal is pending from the ,dgment or order on which the
execution was issaed. .

The former C.R. 828 merely provided that the exeecution
should be ‘‘stayed,’’ but at the time that Rule was in force, as
we have already said, security was required to be given for the
debt and costs awarded by a judgmert appealed from, as a
condition of staying execution therefor: and the former Court
of Appecal held tnat the effect of the ‘‘stay of execution’ under
(".R. 828 was equivalent to a supersedeas, because the legislature
must be taken to have intended to substitute the security given
upon the appeal for the lien on the property of the appellant
created by the execution, leaving it free to be disposed of by
him, and liable to the claim of his other creditors: see per Osler,
J.A., O’Donohoe v. Robinson, 10 Ont. App. 629.

Now it s to be noted that although no security is now given
for debt or costs recovered by a judgment appealed from, the
new Rule 497 (varying the wording of C.R. 828 )expressly
provides for superseding the execution.
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The variation made in ithe wording of C.R. 828 by Rule 497
may have been thought merely to make C.R. 828 say what it had
been held to mean, without perhaps taking into aceouni why it
received that peculiar zonmstruetion. But if C.R. 28 had been
retained in an unaltered form it is reasonable to suvpose that
the star of execution under Kule 496 would not now be held to
be a supersedeas, but merely a stay as under the former Divi-
sional Court praectice.

This change from the former procedure of the Divisional
(‘ouris we do not think was well advised. It is one thing to say
an cxecution shall be superseded becanse the judgment creditor
has security for his debt; it is quite another thing to say his
execution shall Le superscded, although he holds no security,
and yet that is precisely the change which Rule 497 in its pre-
sent form has effected.

We are disposed to think that Rule 497 should be repealed
leaving the stay of execution pending an appeal to be governed
by Rule 496.

The recent casc of Saskatchewan Land Qo. v. Moore, 9
0.W.N 343, indicates that where an appellan: neglects the
formality of obtaining a certificate from the Registrar and lodg-
ing it with the sheriff, the execution though stayad under Rule
496 is not superseded under Rule 497, although the obtaining of
a judge’s fiat under the former C.R. 828 wss held to be im.

material : see O’ Donohoe v. Robinson, supra (per Hagarty, C.J.,
at p. 625).

Secing that security is no longer required as a condition of
appeal, and therefore the reason for superseding execution pend-
ing appeal is taken away, it may well be doubted whether in the
circumstances the change made in C.R. 828 by the present Rule
497 was well advised, Certainly it seems somewhat hard to rob
the creditor of the benefit of his execution without giving him
any equivalent,

What is the precise effe.t of superseding execution under
Rule 497 remains to be determined. It certainly can never
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have been intended that the writ should be superseded so that
no other execution could be issned thereafter, although that was
the effect of the decision in O’Donohoe v. Robinson, supra.

It will be a question whether the respondent, in case the
appeal is dismissed, must not apply for leave to issue another
execution, or whether he may, notwithstanding the former writ
has been superseded, nevertheless on the termination of the
appeal in his favour issue an alias writ without leave, as of
course. We do not see how the original writ which has been
superseded can be again resuscitated.

Then again, although a writ which is merely stayed might be
kept alive by renewal, a writ which is superseded would appear
incapable of renewal. .

The effect of the change effected by Rule 497 in superseding
writs of execution, though no security has been given, will have
other effects, it will prolong the time which the debtor’s lands
may be reached by execution, and very often it is to be feared
may deprive suitors of the means of recovering debts by rea-
son of the prolonged delay which the debtor may create by an
appeal, during which time the debtor’s estate may be swept .
away by transfer, or under other executions.

LIABILITIES OF MEDICAL MEN.

The unhappy incident of a child being born malformed and
not likely to live, except possibly by means of an operation, brings
up the question whether it is a crime for a physician or surgeon
to cause a parent to withhold a life-saving operation or remedy
from a dying child. The law in the United States is that all men
“are endowed by their Creator with an inalienable right to life,
liberty, and the pursuit of happiness.”’ This statement in the
Declaration of Independence is substantially the common law of
England. . :

Some observations on this subject, in an article in the Central
Law Journal, may therefore be appropriately referred to as ex-
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planatory of the general law on the subject, and 30 we quote s
portion of the articie. |

The writer of the above article contrasts & monarchial govern-
ment with the republican form of government which exists in the
United States, and implies that life is (or ought to be) more
sacred in the latter country than in the former. Statistics amply
prove the contrary. The sacredness of iife is one of the traditions
of the British people, and it would be well if other countries were
to follow our example. The difficulty in the United States is, of
course, the enormous inflow of emigrants from cour'ries outside
the British Isles, and the foreign element overtasks the diges-
tion of the Anglo Saxon portion of the community.

We quote as follows —

“If a parent has merely a duty to preserve the life and health
of a child, it certainly would not seem to be the arbiter of its
death. And one agreeing with the parent that neglects to care
for its life is to be in pursuance of a purpose that its death without
care will probably occur, appears to us opposed to every principle

_in our law. If our government regards the right to life as pre-

served, instead of further endangered by our law, what right has
any citizen to agree for the benefit of society that a particular
child is not entitled to the blessing of lifc> And may anyone
determine that there is no deprivation of the biessing of life as to
any being?  If he has a reason that satisfies hi.?, may not another
have another reason that satisfies bim, that there is no blessing in
a particular 1ife? The result of such reasoning would not be in
furtherance of government, but in direct support of anarchy. We
hay > shown, we think, that an agreement with a parent for a child
to be permitted to die from neglect is one to accomplish 4 erime.
It therefore excuses no one that he makes such an agreement.
But it may be evidence against him of deliberation 1o perpetrate
a crime.  What crime may this be if death results? It has been
laid down as a prineiple in eriminal law that taking the life
affected with an incurable disease in no way extenuates th
of his slayer: 21 Am. & Eng. Encye. Law 93, citing auth
It is also a principle that punishable homicide may
voluntary result of any unlawful aet or conduct,

of one
e guilt
orities,
be the in-
Is it not an
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unlawful act or unlawful conduct for a physician to advise a
parent that he has no duty to care for the life of hig child, and he,
with his parent’s consent, will withhold from the child the means
of life? * It is a principle of law that one who from domestic rela-
tionship has the custody of an imbecile child, or any child having
any ineapacity of mind or body, is guilty of manslsughter, “if by
culpable negligence he lets the helpless creature die:” Reg. v.
Coz, 13 Cox C. C. 75. If such a ruling could be made in a monar-
chical government, a fortieri might it be made in a country where
its constitution is framed to secure the inalienable right to life.
This editorial is suggested by the recent determination by a phy-
sician in a Chicago hospital, upon consent of a child's parent, to
withhold from a child the benefits of an operation, that would
have saved its life. The reasoning to this conclusion was that the
child was a monstrosity in deformity and probable lack of brain
power. It was only agreed that this ccurse could be taken as to
such a child, and not as to a normal child. Waiving, however,
the question of ultimate benefit to society in the child’s not being

permitted to live, first it is denied that there is any distinction

under our law in the right of a defective child to life and of cne
that is normal. Secondly, if there is such a distinction, law should
provide the means for its application. Until this is done the dis-
tinction is non-existent. Theorists as to what will benefit society,
more should be bound by the rules that society makes for itself
than others are. Back, however, of all statute on this subject,
our contention is that any statute, which contemplates the de-
priving of another of life except as a forfeit for erime, would be
unconstitutional. In conclusion, we may say if the physician
assumes to act for the parent, he stands in loco parentis and is
bound as the parent would have been bound for neglect to save
the life of the child. If this doctor’s position is right and lawful,
then the eugenics may urge that, for moral defectiveness, a child
may, upon consent of a parent, be neglected though he surely
will die from the neglect. The upshot of all of this is that physical
or moral defectives may be submitted to vivisection as the supreme
requirement of science. And so the fame of Herod will “pale its
ineffectual fires.”” We do not wish to assail this doctor’s moral
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view—we have nothing in a law journal to say about that, We
do say, however, that he seems never to have asked himself how he,
as arbiter of death, would stand as to the law of the country where

he lives.

LAW REPORTING.

Lord Reading, Chief Justice of England, 8 member of the
Anglo-French Commission seeking the great war loan lately nego-
tiated, is reported to have said, at a reception in his honour by
the New York Bar Association:—“I am strongly impressed with
the undesirability of the constant reporting of decisions which
lay down no new principles, but only repeat the application of
old principles to new facts. To make one’s gelf familiar with
your law, it is necessary to look up not only all the decisions,
but all the statutes of your 48 states. I wonder how you sur-
mount this mountain of legal knowledge. The system of citing
corroborating cases has been changed with us. We now strive
to get at the merits, to allow no technicalities to prevent the
court from perceiving the true facts and arriving at & just deci-
sion, notwithstanding all the learned counsel that appear before
the judge.”

The Ceniral Law Journal remarks that, had the Chief Justice
said ‘“‘opinions,” instead of ‘“decisions,” he would have more
accurately portrayed the evil of which he spoke; but the con-
text induces the thought that he meant “opinions’ rather than
“docigions,” in the strict sense of the latter word. The immense
output of language in opinions by judges, rather than the ren-
dering of decisions, which only repeat the application of old
principles to new facta, is said to be the real burden of American
jurisprudence.

Another burden laid upon us is what we would venture to
call the pernicious practice of individual dissenting opinions of
appellate judges, certainly of judges of Courts of last resort,
being reported. What is needed is to have reported the decisiop
arrived at by the Court; in other words, what the majority of
the judges decide. The desideratum is certainty and conciseness.
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We want to know what ti:e law is, not what dissentient judges
think the Jaw, in their opirion, ought to be.

The same writer, as to ihis point, says that the present prac-
tice is one of the ways that opinions by appellate judges have
of unsettling, instead of settling, the application of nld principles
to new facts. Suppose two cas.3 where two opinions by two
judges ot the same bench =ppiy the same old principle in the
same way, bui differ i their reasoning to this end. Then
attorneys in another case of slightly differing facts will “divide  *
a bair twixt south and south-west side,”” with these opinions a- ‘
the basis for their contentions.

NOTES FROM THE ENGLISH INNS OF COURT.
1915 1N THr LEGAL WORLD.

**It is not without interest that in the seventh century after
Magna Charta the country should again be struggling against a
despotism of an even more serious character, which would en-
slave a world. and pu! the higher ideals of ecivilizaiion beneath
the domination of brute foree.”” Thus a writer in the Law
Times on January 1, 1915, aptly concludes an artiele entitled
€“1915.”” To the English lawyer the year that has ust come to
an end has been an eventful one indeed.

When John signed the famous Charter, he attached his sign
manual te something which was to cryvstallize, for ever more, the i
relationship between British sovereign and British people.

He laid the foundation of one of the pillars of our municipal
law. So it is hoped that, when the war has ended, ihe terms of =
peace will mark an era in the law of nations., They should
signify that observance of the international eode as it was under-
stood prior to August, 1914, has enabled the Allios to triumph
over those who have been guided solely by the mle that *‘Might
18 Right.”’ ¢

THE TrRUE MEANING OF VICTORY.

‘What will be the true significance of vietory from the Eng-

lish peint of view? We are cngaged in this war as a nation:
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our existence depends upon the cutcome of the conflict. Our in-
stitutions are fighting the institutions of the Central Empires.
Is the ‘‘freedom’’ of Prussia to defeat the “‘freedom’’ of Eng-
landY One had grown a little tired, even before the war, of .
this boasted German freedom. What did—what does it mean
when the German sings of ** Einigkeit und recht und freiheit’’
in his National Anthem? His freedom involves—has involved
for years—conscription; lese majeste, compulsory vaccination;
police supervision everywhere, ‘'streng verboten,”’ writ large
on notice hoards up and down the Fatherland. To compare
English with Qerman freedcm is to compare Amaryllis to a
satyri

Is the German so-called freedom to prevail over British free
institutions? Given a vietorious Germany and the British Em-
pire, whose unity has been so amply demonstrated during the
last cighteen months, may cease to exist as such. Her several
parts mmay fall isunder.

WraT Howps THE EMPIRE TOGETHER?
That there is a bond which at present holds the Eimpire of
King George together is certain. It is a bond which is almosi
ilaperceptible; so much so that the German, who in other re-

v speets has shewn himself an admirable imitator, is whelly unable
- to copy it. Germany endeavoured to create a colonial empire;
he but she signally failed. When Tpgoland was surrendered about

a year ago, the former native subjeets of the Kaiscr lned the
al streets in their thousands to cheer and welcome the victorious
of British forece. The dusky African hated the German colonist and
W was ziad to be rid of him. What is it, then, which makes the
N nnt’ix"e, be his ereed or colour what it may, cheerfully submit to
h British rule? Let the answer to this question be supplied by
v one who is not a lawyer.

Lorp Curzon’s ViEw,

The writer once heard Lord Curzon address a number of law
students at the annual dinner of the Hardwicke Society. The
speaker had not long since returned from India. where he had
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served the office of Viceroy. He took occasion to explain to his
audience what he conceived tc be the real secret of the success
of Britisk rule in India. It was not the army; it was not the
civil service; it was, in his considered opinion, the administra-
tion of the law in accordance with English ideals. ‘‘The Bengali
peasant, '’ said Liord Curzon, ‘‘knows that if he brings suit
against a neighbouring landowner his cause will he heard
promptly and tried impartially. To none in the Empire of
India do we sell, delay or deny justice.”’ He went on to say
that however high the pative opinion of the local courts, they
are considerasd as nought compared to the Judicial Committee of
the Privy Council. Each member of that august tribunal is
alinost worshipped as a god. It is the rule of law according to
English ideals that appeals to the native in all parts of the
world.
CoUNsEL’s CLERKS.

The war is affecting ‘‘counsel learned in the lsw’’ in more
ways than one. As a rule a number of men share chambers in
the Temple. A single clerk, aided (sometimes) by a boy, looks
after them all and derives emolument from the practice of each.
Many a barrister’s clerk is now serving his country on land or
sea, while his principals are left to *he tender mercies of ‘‘the
boy.’’ In some cases. owing to the serious shortage of lalour,
chambers are being run without a clerk of any kind. In a pro-
fession which is full of anomalies, the barrister’s clerk is, per-
haps, the most striking anomaly of all. e is emplcyed by the
barrister and paid by the client, the clerks’ fees being solemnly
recognized in the Rules and allowed on taxation. The minimum
fee of an utter barrister is £1 33. 6d. If and whenever it is paid
the clerk gets the odd half crown. It sometimes happens that two
men. who share chambers, are opposed to each other in a cause.
In that event the clerk cheerfullv draws the clerks’ fees from
both sides.

RELATIONS WITH THE CLERK.

In the Temple there are clerks and clerks. The writer has

heard one King's Counsel say: ‘‘I owe ail my success at the Bar
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to my clerk.”” Another, equally eminent in his profession said:
“I got on in spite of my clerk.”” At times the relationship is of
a most cordial deseription. When an eminent Chaneery J udge,
who has recently retired, wus a junior in flourishing practice he
lived, to all outward appearances, in a state of constant em-
broilment with his clerk. The latter said to the writer u; on one
oceasion : ‘‘The governcr dismisses me nearly every week, put I
turns up, reg’lar, on Monday mornings.”” Man and boy, he
was clerk for 40 years, following his master on to the Beneh.
When this faithful servant died, a few years age, the learned
judge waa heartbroken.

How A BargisTER’S CLERK WAS OUTVITTED.

A story used to be told about the clerk t¢ an eminent com-
mon law judge now, alas, nc more. In the midst of an enorm-
ous practice, his master was raised to the Bench. A fat brief
had just been delivered, which the clerk was told to return to
the solicitor. He was to point out, however, that it would be
contrary to etiguette to return the fee. The solicilor came round
to congratulate the eminent King’s Counsel upon the honour
which the Lora Chaucellor had cenferred upon him. To the
clerk he said: ““I am greatly obliged to you for returning the
papers; and as I knew it might be a violation of professional
usage for you to return the cheque, I tock the precau‘ion of
stopping it at the bank.”’

Re New YEear’s HoNours.

Of the members of the legal profession honoured by the
King on New Year’s Day one of the most econgpiruous is T.ord
Mersey, who has received a step in the peerage. He will in
future be knov'n as Viscount Mersey. A man of charming pexr-
sonalitv and higi: legal attainments, his promotion is well de-
served. One is reminded of a famous mét attributed to this

‘distinguished judge, when he first became a meniber of the
Upper House. An old member of the Northern Circuit, to which
the present Attorney-General (Sir F. E. Smith) also belonged,
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Sir Jokn Bigham was first a puisne jidge. He was then made
President of the Probate, Divoree and Admiralty Division.
Finally he became a law lord. Mr. F. ¥. Smith was then in
the full tide of his early and great success at the Bar. When
some one chaffed Sir John Bigham for having assumed the
somewhat grandiloquent title of Lord Mersey, he replied: ‘‘ Yes!
But I've left the Atlantic Ocean for F. E. Smith!”’ !
1 Brick Court, W. VALENTINE BaLL.
Temple. London.

LIABILITY OF-OWNER FOR NEGLIGENCE OF MEMBER i
OF HIS FAMILY IN OPERATING AUTOMOBILE. i

There are two theories on which the owner of an automobile
may be held liable for injuries caused by his machine while it is
being operated by another. One is founded on agency or the
relation of master and servant; the other is based on negligence
of his own in intrusting his machine to one who is incompetent
or has not the ability to properly operate the machine. These
rules are applicable whether or not the operator is a member of
the owner’s family.

An automobile is not in itself 2 dangerous instrument and the
rute of law relating to liability for injuries caused by dangerous
animals, explosives, anu the like does not apply to its use.

However, an automobile is a machine that is eapable of doing
great damage if not carefully handled, and for this reason the
owner must use care in allowing others to assume control over it.
If he intrusts it to a child of such tender vears that the probable
consequence is that he wiil injure others in the operativn of the
car, or if the person permitted to operate the car is known to be
incompetent and incapable of properly running it, although not
a child, the owner will be held accountable for the damage done,
because his aegligence in intrusting the car to an incompeient
person is deemeid to be the proximate cause of the damage.

Automobile Kepl for Use of Family.—One who keeps an auto-
mobile for the pleasure and convenience of himself and his family

I
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is liable for injuries caused by the negligent operation of the ma-
chine while it is being used for the pleasure or convenience of a
member of his family.

This is on the theory that the principal or master is responsible
for the wrongiul acis of his agent or servant committed while
acting under his express or implied suthority and in furtherance
of his business.

And the fact that a son, member of the owner’s family for
whose pleasure the automobile is maintained, was operating the
same for his own pleasure, does not change his relation of agent
to his father, becavse the father made it part of his business to
furnish pleasure to his son.

Thus, in an action ir which it appeared that a father kept an
automobile which he authorized his child to use for pleasure at
any time, and that the child operated the car so negligently that
she caused a collision with another machine, to the injury of the
occupants of the other machine, it was held that the liability of
the owner was a question for the jury. Tn this respect the Cour:
said: *“Defendant might properly make it an element of his
business to provide pleasure for his family; and, as the car was
iniended for the use of the members of the family for purposes
of pleasure, as well as for other purposes, and the daughter had
suthority to .ake it and operate it for such purposes, it was at
lea:t a question for the jury whether, at the time of the accident,
she vras not the servant of the defendant and engaged upon the
business of defendant.”

Where the owner of an automobile gave his wife general
authority to use the machine whenever she desired to do so, and
his son, who was the only member of the family licensed to drive
the machine, was expected to obey the motkher, such owner was
held liable for injuries caused by the negligent operation of the
machine by the son who was driving it with his mother and at
her request.

So, too, an owner who keeps an automebile for the use of his
family, and who direct. his chauffeur to take their orders, is
liable for injuriss caused by the negligence of the chauffeur while
operating the machine under the divections of the owner’s son.
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A father who kept an automobile for his family’s use was
liable for injuries caused by its negligent operatior by his minor
son who was driving the machine for the pleasure of himself
and sister, and a friend, who was a guest of the father's family,
it being held that the son was performing the business of the
father at the time.

In an action against a father and son to recover for the death
of plaintiff’'s husband, caused by his team, which he was driving
on a public highway, becoming frightened by the negligent opera-
tion of the defendant father’s automobile, while it was being
driven by the defendant son, and running away, it appeared that,
about a year prior to the accident the father beught the auto-
mobile for the use of himself and family, which consisted of several
members, including the defendant son and two other sons, all of
whom learned to operate the machine, but the father did not
learn to operate it. The defendant son Lad reached his majority,
was married, worked in the bank of which his father was president,
and lived with his father’s family as a member thereof, paying
no board. The father testified that when he purchased the
machine none of the children were to use it without his or his
wife’s consent, but that at no time had any of them been refused
the use of it when requested. On the day of the accident the
father was absent, and the son was working in the bank as usual.
That afternoon the machine was left in front of the bank by the
mother, and at about 4.30 in the afternoon the son and the other
employees in the bank took the automobile and went into the
country a few miles for a pleasure ride, and it was on the return
trip that the accident occurred. It was held that the father was
liable, the Court, in part, saying: “ When the ownership of the
machine was conc.ded, the presumption arose that when defend-
ant’'s son was using it he had his father’s consent therefor, and the
burden was then cast upon the father to prove to the satisfaction
of the jury that no consent was given. The facts disclosed by
the testimony tcnded strongly to prove that the son had the
actual or implied consent of the mother. The machine was left
standing in front of the bank, where the son was employed, having
been left there by his mother, and there being no showing that she




LIABILITY OF OWNER FOR NEGLIGENCE. 55

intended to or did return there for it, and he was permitted without
objection from anyone to take it and go upon & pleasure trip.”

‘Where the niece of the owner of a car, who resided in bis house-
hold, was operating the machine at the time of an accident, but
was not operating it for any general or special purpose of the
owner, but for her own purposes, the owner was held not to be
liable.

One Hayes owned an automobile which he kept for the general
use of his immediate family, and it was for this purpose habituaily
operated by himself and his two sons (who were members of his
family), sometimes with and sometimes without his express con-
sent or direction. On the occasion in question one of the sons
was driving the car, and it contained also the wife and daughter
of the father, who were also members of his immediate family,
and two others, one a young lady guest of the daughter, ar the-
other a young man guest of the son. While on this trip the
plaintiff, a little girl 7 years of age, was injured by the negligent
operation of the automobile. It was held that these facts were
sufficient to form a basis for a finding that the son was acting as
the servant of the father and within the scope of his employment
as such. Hence, judgment against the father was affirmed.

In this case the Court said: “In the present rcase therc exists
& very important fact, which is that the automobile at the time
of the accident was occupied by the father’s immediate family
and their guests. This fact constituted affirmative evidence that
the automobile was being used in the father’s affairs or business.
It was within the scope of the father’s business to furnish his
wife and daughter, who were living with him as members of his
immediate “amily, with outdoor recreation just the same as it was
his business to furnish them with food and clothing, or to minister
to their health in other ways. It cannot be said, therefore, that
in this case there was no evidence of possession except a mere
presumption which could be overcome by proof of inconsistent
facts. Here there was affirmative proof of the fact of possession
quite apart from any presumption.”

Where the head of & family kept an automobile for the pleasure
of himself and family, and it was customary for his son, 24 years
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of age, who was a law student, and lived at home, to act as chauf-
feur when the car was used by his father or any other members of
the family, it was held that the owner was not liable for injuries
caused by the negligent operation of the car by the son when he
had taken the car for a pleasure drive accompanied by several of
his friends, neither the owmer nor any other member of the
family, except the son, being in the party. ~ The Court held, that
at the time of the accident the car was neither expressly nor con-
structively in the use or service of the owner, and that in driving
the car the son was in no wzy acting as the agent of the father.

A married woman owned an automobile as her separate prop-
erty, and with her consent it was used for and by the family in
the usual manner of family conveyances, heing driven by different
members of the family, including her son. On the day in question
she was absent from home, but, with her approval, given before
her departure, her daughter, a member of the famiiv, gave a
luncheon to some of her friends. To assist in the work of the
luncheon an extra servait was procured for the day, and, during
the evening, it became necessary to convey this servant to a street
car that she might return to her home. The =on, at the request
of the daughter, his sister, then proceeded with the servant to the
street car in his mother’s automobile, and during the trip negli-
gently ran over and injured a person. The owner knew nothing
about this use being made of the machine, hut, as she testified, the
machine was there to be used for family purposes as the occasion
might arise. It was held that the owner of the automobile was
liable.

In a jurisdiction holding that where it is shown that the vehicle
doing the damage belonged to defendant at the time of the acci-
dent, that fact raises the presumption that the vehicle was then in
the possession of the owner, and that whoever was driving it was
doing so for the owner, it was held that this presumption was not
overcome as a matter of lav by evidence of mere advice and an
expression of prefererce on the part of a parent, owner of an
automobile which injured a pedestrian while being operated by
his daughter, some weeks before the accident, that the daughter
should not drive the machine.
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LIABILITY OF OWXNER FOR NEGLIGENCE.

While it has been declared that where a parent provides an
automobile for the pleasure of his adult child and an injury is
caused to another by the negligent operation of the machine while
it is being driven by a third person at the direction, and for the
pleasure of the child, the owner is not liable, the contrary has been
held and seems to be the correct view. Accordingly, where an
automobile was kept for the pleasure of the grown daughter of
the owner, and an accident occurred while the machine was tem-
porarily being driven by another young lady, with the daughter’s
permission, the daughter and several of her frienés heing in the
car at the time, the owner was held liable.

Adult child—In respect of competent adult children, the
liability of the parent can be based only upon the relation of
master and servant, or, as it is sometiines termed, upon “agency”’
Liability cannot be cast upon a person merely because he owns a
car that causes injury to another, or because he permits his son
to drive the car whenever he wishes to do so. Liability arises
from the relation of master and servant, and must be determined
by the inquiry whether the driving at the time was within the
authority of the master, in the execution of his orders. or the
doing of his work.

There must he some evidence that a child who is competent
to operate an automobile was operating the same by authority
of his father, as agent or servant of his father, before the latter
can be held liable for his negligence—that the maciine was heing
operated in connection with the father’s business, or to carry out
some wish or desire or purpose of the father—it may be to furnish
pleasure to the child. Such authority may be found in actual
presence of the father, in express or implied direction, or in a
precedent course of conduct. If the act is within the general
scope of authority conferred by the father, or in carrying out the
enterprise for which the son has been commissioned, then the
father may be liable even though he had no knowledge of the
specific conduet in question and it was contrary to his direction.
H the act is not done by the son in furtherance of the father's

business, but in performance of some independent design of his
own, the father is not liable.
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Where an accident occurred while an automobile was being
operated by a chauffeur at the direction of the owner’s daughter
it was said that the owner was not liable simplv because of the
relationship. but that to render her liable there must have existed
an authority from the mother to the daughter to do the act, or
# subsequent ratification of it.

A mother, riding in an automobile with her son, merely at his
invitation, is not liable for his negligent operation of the car.

The plaintiff, in a personal injury action, was struck and
injured by defendant’s automobile while it was being driven by
defendant’s stepson, who was grown and married, and who occu-
pied an apartment in the same building in which Jdefendant lived.
The defendant owned and maintained the automonile as a pleasure
car for his family, and the stepson drove the car for defendant and
his family at times, but did not have authority to get or use the
car without permission from defendant or his wire. He had used
it by express permission on a few occasions. On the day of the
accident neither defendant nor his wife was at home, and the
stepson took the car to go after his wife, and while returning home
the aceident happened. It was held that the stepson was liable,
but that defendant was not.

The fact that the ageney is not a business one, and the services
of the child not remunerative, does not affect the question of
liability.

Minor Child. —Aside from the question of agency or the rela-
tion of master and servant, in order to render a parent liable for
an injur, caused by the negligence of his minor child, it is pssen-
tial that the parent might reasonably have anticipated the injury
as a consequence of permitting the child to e mploy the instrument
which produced the injury, » .d that the parent’s negligence made
it possible for the child to cause the injury complained of.

Thus, if a parent should place his automobile in charge of a
child of tender years, who is incompeteut and unable on account
of his youth to safely operate such a machine, he will be held
liable for injuries caused thereby. But this liability is on account
~of his own negligence in intrusting his automobile to the child,
aad does not arise from any imputed negligence of the child.
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Where a parent purchased a large, heavy automobile for the
use of his son, 11 years old and weighing 85 pounds, and the
machine was kept at a garage subject to the boy’s orders, the
father paying the bills, and the boy was permitted to drive the
machine whenever he wanted to, and he injured a pedestrian on
a busy city street, along which he was recklessiy driving at the
time, it was held that the parent was liable.

So, where a father permits his 16-year-old son to operate the
father’s ear, in violation of a statute prohibiting persons under
18 years of age from operating automobiles, except under certsin
conditions, is liable for an injury caused by the son’s negligent
operation of the machine. Such a statute, in effect, declares that
such persons do not possess the requisite care and judgment to
run motor vehicles on the public highways without endangering
the lives and limbs of others.

A petition which alleged that the defendant was a widow.
having the exclusive control and custody of her minor unmarri: d
daughter; that defendant was the owner of a certain automobi.e;
and the daughter was riding in said automobile, having autk ity
and command over its movements, when it was p:gligently
caused to run down and injure the plaintifi, was held to state no
liability on the part of defendant.

A physician owned two automobiles, which he used in connee-
tion with his practice, and regularly emploved a chauffur to
drive thern,  His son 18 or 19 years old, was permitte.i to use
one of the machines for his own purposes when it was not other-
wise in demand. On the occasion in question he was so using
the 1aachine, having with him two other young men, who were
rot members of his father's household, and ran down and killed
a bedestrian. It was held that the father was not hable for the
son's negligence at such time.

Although a child may be a minor, if he is of such an age of
diseretion and has such ability to operate an autcmobile that- it
cannot be said that the father is negligent in permitting him to
use his machine, then the father cannot be held liable, aside from
the question of agency or the like, if the son tukes the car with
the father's permission and while operating it for his own pleasure

negligently injures someone.—Central La» Journal,
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PARENT AND SCHOOLMASTER.

The case of Nunn v. Selwyn (Times, 22nd inst.) tells of a
conflict between a uchoolmaster and a parent with regard to the
exercise of authority over a scholar which one would hardly
believe could have arisen: yet in such relations it is as a rule
only singular circummstances which bring & case in to court. It
is singular, for instance, that a schoolmaster should ever have
caused the death of his scholar by flogging; but such a case
—one of extraordinary brutality, which 1vsulted only in a
penalty of four years’ penal servitude—is the leading authority
on the vower of a schoolmaster to administer punishment. By
the lav- of England a parent or a schoolmaster (who for this
purpese represents the parent and has the parental authority
delegated to him) may, for the purpose of correcting what is
evil in the child, inflict moderate and reasonable corporal
punishment, always, however, with this condition, that it is
moiderate and . reasonable” (per Cockburn, C.J., in Reg. v.
Hopley (1861), 2 F. & F., p. 206). And in Fitzgerald v. North-
cole (1865), 4 F. & F. 656, which raised questions of the rights
of detention and expulsion, the same judge said: “A parent,
when he places his child with a schoolmaster, delegates to him
all his own authority, so far as it is necessary for the welfare of
the child.”” But, of course, the parent can revoke the authority
at any time. The effect of an agreement handing over the
custody of a child is, it was said by Lord Esher, M.R., in
Reg. v. Barnardo (24 Q.B.D., p. 291), only to give to the cus-
todian “anthority to do certain things as long as such authority
remains unrevoked.” And if a contract can be made out not
to revoke the authority, then the remedy is on the contract.
It does not prevent the revocation. On these principles it scems
to follow quite clearly that a schoolmaster cannot punicsh a boy
for doing what the parent has told the boy to do. Any dele-
gated authority for this purpose has been revoked, and the
schoolmaster’s remedy, if any, is against the parent. More-
over, the chastisement is not “for the purpose of correcting what
is evil in the child,” for the child’s obvious duty is to obey the
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parent in preference to the schoolmaster. In the case in ques-
tion a schoolmaster—the Warden of Radley College—caned a
boy for remaining at home longer than the school regulations
permitted, but under express parental sanction. Such chastise-
ment could not be justified, and the case resulted in a verdict
of £10 against the schoolmaster—a light enough verdict, but
fortunately the caning was light.—Solicitors’ Journal.

The Divisional (‘ourt has just disposed of the rule for the
issue of a writ of attachment which was granted last week in Re
Hobbs v. National Steam Car Co. (Limited); Rex v. Levy
(Times, 18th inst.). It appears that the defendant Levy’s
brotker was summoned on a jury, but was unable to attend, so
the defendant good-naturedly took his place—and presumably
decided the point at issue, just as his brother would have done.
But an aggrieved party found cut the personation, and moved
for his attachment, on the ground that he had eommitted a sub-
stantive contempt. When the preliminary ex parte application
was made last October, Bray. J.. was at first inclined to think
that the circumstances disclosed a common law offence—perhaps
obtaining the jury fee by false pretences, or illegal usurpation
of a public duty. But in any case the existence ¢ such an
offence could not purge the contempt of court, or prevent a writ
of attachment from issning; the maxim nemo debet bis vexar)
does not apply where one alleged wrong is civil and the other is
eriminal.  The Court has now held that a contempt had elearly
been committed, and has ordered the defendant to pay costs,
allowing the writ to be withdrawn on tender of an apology
(learly the course of justice is interfered with if an unauth-
orized person adjudicates upon a case; and it he does so wilfullly
his conduet amounts to a contempt.—Solicitors’ Journal. .
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REVIEW OF CURRENT ENGLISH CASES.

(Registered in accordance with the Copyright Act.)

SHIP—GENFRAL AVERAGE ACT—SHIP AND CARGO IN DANGER—
DamaGE 70 DO0CK—TORTFEASORS—CONTRIBUTION.

Austin Friars S8.S. Co. v. Spillers (1915) 3 K.B. 586. This
was an act on by shipowners against the owners of the cargo for
contribution to general average loss. The ship and cargo being
in peril, and the pilot on board having to choose between running
the vessel aground or entering a dock, at the risk of striking the
dock pier, chose, as the Court found, properly, the latter alterna-
tive, and, in so doing, damaged the vessel to tne extent of £1,600
and the dock to the extent of £5,000. The plaintiffs claimed
contribution - from the defendants in respect of these two sums.
Bailhache, J., who tried the action, held that the plaintiffs were
entitled to recover,and the Court of Appeal (Cozens-Hardy, M.R.,
and Pickford and Warrington, L.JJ.) affirmed his decision, holding
that the common law rule as to there being no contribution
between tortieasors was not applicable to cases of contribution
in general average. .

AFFIDAVIT—DESCRIPTION OF GRANTOR’S OCCUPATION— BArTIST
MINISTER.”

Barron v. Polter (1915) 3 K.B. 593 may he briefly noticed.
By the English Bills of Sales Act an affidavit is required to be
filed giving, inter alia, a description of the residence and occu-
pacdion of the person making the bill of sale. In this case the
grantor was described as “‘a Baptist minister.”” It appeared that
the grantor was a qualified Baptist minister, and until four or
five years hefore the making of the bill had been in regular occu-
pation as a pastor, but had held no pastorate since. In the
interval e had preached, lectured, and visited the poor, but
not in counection with any particular church. Since making the
bill of sale he had preached on several occasions at Chelmsford.
He was a director of three or four companies, and, with the
assistance of a sccretary, conducted his business in connection
with them from an address in London, and the bill of sale was
given for the purposes of such business. Atkin, J., in the circum-
stances, held that ‘“Baptist minister’’ did not properly describe
the actual occupation of the grantor, but Lush, J., who sat with
him in the Divisional Court, dissented. The Court of Appeal
(Cozens-Hardy, M.R., and Pickford and Warrington, L.JJ.)
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agreed with Atkin, J., being of opinion that his business in respect
of which the bill of sale was given should also have beeu given.

WaAR—CROWN—PREROGATIVE—DEFENCE OF THE REALM—RIGHT
OF CROWN TO TAKE POSSESSION OF LAND WITHOUT COMPENSA-
TIoON—DEFENCE OF THE REALM Acr, 1914 (5 GEo. 5 c. 8.

In re a Petition Of Right (1915) 3 K.B. 649. In this matter
it was held by Avory, J., and his decision was affirmed by the
Court of Appeal (Cozens-Hardy, M.R., and Pickford ond Ha}'c!y,
L.JJ.), that in cime of war the naval and military authorities
of the Crown, by virtue of the Royal Prerogative and the Defence
of the Realm Act, 1914 (5 Geo. 5 ¢.8), and the regulations made
thereunder, may take possession of and occupy any lands and
premises for the defence of the realm without making any com-
pensation to the owner, and that the prerogative is not limited to
a ease of actual invasion rendering immediate action necessary.

CONTRACT—IMPOSSIBILITY OF PERFORMANCE OWING TO ACT OF
CROWN—IMPLIED CONDITION—SALE OF SPECIFIC GGODS—
Goops REQUISITIONED BY CROWN BEFORE ODELIVERY AND
BEFORE PROPERTY PASSED TO PURCHASER.

In re Shipton and Harrison (1915) 3 K.B. 676. This was
a case stated by arbitrators. Shipton agreed to sell to Harrison
a quantity of wheat. Before delivery to, and Lefore the property
in the wheat passed to, Harrison, it was requisitioned by and
delivered to officers cf the Crown, and the question was whether,
in these circumstances, the seller was legally excused from carrying
out his contract. The Divisional Court (Lord Reading, C.J.,
and Darling and Lush, JJ.) held that he was.

CRIMINAL LAW — HOUSEBREAKING INSTRUMENT — WoORKMAN’S
TOOLS—POSSESSION AT NIGHT-—ONUS 07 "ROOF—LARCENY
Acr, 1861 (24-25 Vicr. ¢. 96), s. 58—(R.5.C. ¢. 146, 5. 464 (a)).

The King . Ward (1915) 3 K.B. €56. By the English Larcenv
Act, 1861, s. 58 (see R.S.C. c. 116, s. 146 (m), it is an offence for
a perscn to be found by night in possession of an implement of
housebregking without lawful excuse, the proof of which shall lie
on such person. In thix ease it was held by the Court of Criminal
Appeal (Lord Reading, C.J. and Ridley and Bailhache, JJ.) that
the onus of showing lawful excuse is discharged by the accused
person if he proves that the alleged instrument of housebreaking,
though capable of being used for that purpose, is a tool used by
him in his trade or calling. )
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ALIEN—NATIONALITY—SON BORN ABRGAD CF NATURALIZED
BRrITISH SUBJECT.

The King v. The Superintendent of Albany St. Police Station -
(1915) 3 K.B. 716. The question in this case was whether a
person born in Germany in 1884, whose father was a naturalized
British subject, was elso a British subject. I his father were
a catural-born British subject, the son would also (under 4 Geo. 2
¢. 21) have been a British subject, but that Act and the Act
of 1772 (13 Geo. 3 ¢. 21) were held by the Divisional Court
(Lord Reading, C.J., and Darling and Lush, JJ.) not to apply
to the children or grandchildren of nezturaiized British subjects,
but only to those of natural-born British subjects. It was, there-
fore, held that the applicant was pot a British subject, and was
properly interned as an alien enemy. *

MERCHANDISE—FALSE TRADE DESCRIPTION—'‘ NORWEGIAN SAR-
PINEs "—50-31 Vier. c. 28—(R.S.C. ¢. 146, s. 489).

Lemy v. Watson 11915) 3 K.B. 731. This was a prosecution
for selling goods with a false trade description. The goods in
question were marked ‘‘Norwegian sardines.” Sardine is the
Irench name for pilchard. The goods in question were not
rilchards, but brizslings, a Norwegisn fish similar to the sprat.
and it was held that this was an offence against the Act (50 & 57
Viet. ¢, 23), and not excused under s. 18.

ADMIRALTY— SALVAGE—('ONTRACT OF TOWAGE—"NO CURE, NO
PAY, NO SALVAGE —LIABILITY OF CARGO OWYNILR FOR SALVAGE
—PRUTECTION OF SEAMEN AGAINST ABANDONMENT OF RIGHT

TO SALTAGE—MERCHANT ShIprinG AcT. 1894 (57-58 Vier.
60, s. 156.

The Leon Blum (1915) P. 290. Thix was an action by the
owner, iaster and seamen of a tug to recover a claim for salvage
against the owners of the cargo on board the Leon Blum. 'The
tug had made a contract for towing this vessel, and the owners
of the tug had agread that they would perform the contract on
the terms “No cure, no pay, no salvage charges.” While the
vessel was int tow, her position hbecame critical, and salvage ser-
vices were rendered by the tug.  The owners of the cargo claimed
to be entitled to the henefit of the contract made with the owners
of the vessel, but the Court of Appeal (Eady, Phillimore, and
Bankes, L.JJ.) held, affi:ming the judgment of Evans, P.P.D.,
that they were not so entitled, becaus~ the contract did nnt pur-
port to be made for them or for their ben.fit, but solely with
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and for the vessel owners; and because, even if it was intended
to apply to the cargo, such contracts, as far as the master apd
seamen were concerned, are prohibited by the Merchant Shipping
Act, 1894 (57-58 Vict. c. 60}, s. 156, which says that “ A seaman
shall not . °. . abandon any right that he may have or
obtain in the nature of salvage, and every :tipulation in any
agieement inconsistent with any provision of this Act shall be
void,” and, therefore, the owners had no power to bind the
master and the crew to any agreemen: to waive their claim to
salvages, and, as regards Lthe owners, they were entitled to recover,
because the contract they made with the tug owners was not
so made as agents of, or for the benefit of the cargo owners, but
solely for themselves.

INSURANCE  (ACCIDENT) — PoLicy — EXCEPTIONS — ACCIDENT
CAUSED BY ANYTHING SWALLOWED GR INHALED—DEATH a3y
INVOLUNTARY INHALATION OF NOXIOUS GAS.

In re United London and Scottish Ins. Co. (1915) 2 Ch. 167.
This was a summary proceeding for the construction of a clause
in an accident policy. The clause in question excepted, inler alic,
accidents caused by “‘anything swallowed, or administered, or
inhaled.” The assured zame to his death by involuntarily in-
haling coul gas. Astbury, J., held that this was not within the
exception. but the Court of Appeal (Lord Cozens-Hardy, MLR.,
and Pickford and Warrington. L.JJ.) held that it was. and reversed
kis decision.

INTESTACY—VERDICT OF INGQUEST THAT BON OF INTESTATE MUR-
DERED HIM—INDICTMENT FroR MURDER—INSANITY—INDICT-
MEST NOT PRCCEEDED WITH—RIGHT TO SHARE IN FATHER'S
ESTATE.

In re Houghton, Houghton v. Houghton (1915 2 Ch. 173. The
fa(-ts in this case were that a son killed his father, and a coroaer's
jury returned a verdict of murder against him. He was accord-
yngl}v indicted for murder, but, being found to be insane, the
indictment was not prosecuted. In these circumstances Joyee,

J., held that the son v as 10t precluded from sharing in his father's
estate,

( OMIANY—WINDING—DISTRESS FOR RENT PAYABLE IN ADVANCE
~—I)81 iESs BEFORE COMMENCEMENT OF WINDING-UP—]N-
JUNCTION—(R.K.C. ¢, 144, s, 22).

_l enner's Elcctrical Appliances v. Thorpe (1915) 2 Ch. 404.

This was an action for an Injunction to restrain the defendant
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from proceeding with a distress for rent payable in advance,
on the ground that w.nding-up proceedings had been commenced
against the plaintiff ccmpany. Neville, J., refused the motion,
on the ground that the distress had been levied before the winding-
up, and it was ..ot shewn that it would be inequitable to allow
it to proceed, and with this view the Court of Appeal (Cozens-
Hardy, M.R., and Pickford and Warrington, L.JJ.) agreed, and
the fact tha* the rent was payable in advance was Leld to pe no
special reason for restraining the distress.

CONSTRUCTION OF DEED—APPOINTMENT OF ““TRUST FUNDS AND
PROPERTY "’ WITHOUT WORDS OF LIMITATION—ABSOLUTE
INTEREST—(R.S.0. c. 109, s. 3).

In re Nutt, McLaughlin v. McLaughlin (1915) 2 Ck. 431. In
this case a tenant for life, having power to appoint the remainder
of the trust estate in favour of her children, executed a deed of
appointm>nt of “the trust funds and property’ in favour of her
four sons in equal shares without anv words of limitation. The
trust estate consisted of money and real estate, and money sub-
iect to a trust to be laid out in the purchase of real estate, and
the question was raised whether the sons took the real estate
and money to be laid out in real estate absolutely or only as
tenants for life. Neville, J., held that it was clear under the
appointment that the sons were to take the money absolutely,
and also the money to be laid out inland. which must be regarded
as money, because the notional conversion in equity had never
been carried to such an extreme length as, in the present circum-
stane~s, to require it to be regarded as land; and he also held
that this disposition of the monev sufficiently indicated the
intention of the appointor that the appointees should also take
the realty ahsolutely.

WILL—TENANT FOR LIFE AND REMAINDERMAN—UNAUTHORIZED
INVESTMENTS HELD AT TESTATOR’S DEATH—POWER TO (ON-
VERT—RIGHT OF TENANT FOR LIFE TO INCOMFE IN SPECIE.

In re Rogers, Public Truslee v. Rogers (1915) 2 Ch. 437. By
the will in question in this ease, the testator gave all his residuary
estate to the Public Trustee, with the consent of the lestator’s
wife, to sell and convert and with the like consent to postpone
sale and conversion and to hold proceeds upon trust to invest
in certain specified securities and pay the income to the wife
during her life. At the time of the testator’s death the cstate
comprised investments not authorized by the will and which
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produced a larger income than 4 per cent., and the trustee applied
to the Court to determine whether, in these circumstances, the
widow, until conversion, was entitled to the income actu?,lly
received, or only to interest at the rate of 4 per cent., and Nev_llle,
J., held that, as conversion, and the postponement of conversion,
were both sulject to the wife’s consent, it was the same as if
conversion was postponed until after ner death, and, therefore,
she was entitled to *he inco'ne actuall s received.

CouMpaANY—WINDING-UP-~INSOLVENT SHAREHOLDER INDEBTED TO
COMPANY—SET-OFF BETWEEN COMPANY AND ESTATE OF INSOL-
VEIT SHAREHOLDER.

In re Peruvian Ry. Constructivn Co. (1915) 2 Ch. 442. 'This
was an appeal from the judgment of Sargant, J. 11915) 2 Ch. 144
(noted ante vol. 51, p. 362). A deceased shareholder’s estate,
which was insclvent, was entitled to a share in the surplus assets
of the company which was being wound up; the sharcholder was
at the time of his death a debtor to the company, and Sargant,
J., held that the company was not ertitled to set off against the
estate’s share of tite surplus the whole amount of the deceased’s
debt to the company, but only the dividend which his estate was
able to pay in respect of such debt; and the Court of Appeal
(Lord Cozens-Hardy, M.R., and Bankes and Warrington, L.JJ.)
have now affirmed that decision.

WILL—LEGACY 10 CORPORATION—OBJECTS OF TOMPANY SUBVER-

SIVE OF RELIGION~-BLASPHEMY—PUBLIC POLICY~-VALIDITY
OF GIFT.

In re Bowman, Secular Society v. Bowman (1915) 2 Ch. 447,
This is the case in which the Court upheld a gift to a Sceular
Society formed, inter alia, for promoting “the principle that
human conduct should be based upon natural knowledge and
not upon supernatural belief, and that human welfare in this
world is the proper end of all thought and action.”” This
thoroughly Germanic principle Mr. Justice Joyce and the Court
of Appeal (Lord Cozens-Herdy, M.R., and Pickford and Warring-
ton, LJJ.) hold is not illegal or contrary to public policy, and
the gift was held to be valid and enforceable by the Court. We
have slready (see vol. 51, p. 385) made reference to thig case,
and huve indicated our views on the subject. In arriving at its
decisioa the Court ‘of Appeal averruled Briggs v. Hartley (1850),
19 L. Ch, 416, and Cowan v. Milbourn (1867), L.R. 2 Ex. 230.
Tk latter case, we may observe, was followed in Pringle v.
Napanee, 43 U.C.R. 285. What happens to a country hy the
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dissemination of anti-Christian principles amongst its people we
are learning to-day by a painful exper :nce.

TRUSTEE IN DEFAULT—SET-OFF OR RETAINER—BENEFICIAL IN-
TEREST OF DEFAULTING TRUSTEE IN TRUST ESTATE.

In re Dacre, Whitaker v. Dacre (1915) 2 Ch. 480. Under the
will of one Womack, Henry Dacre was appointed a trustee; by the
will 4 legacy was bequeathed to Alice Dacre; she died, and
Henry Dacre became entitled to the legacy. He died, and his
executors, who were also administrators with the will annexed
of Alice Unacre’s estate, were now entitled to the legacy. On
the death of Henry Dacre it was found that he had received
£1,500 of the Womack estate, which he had paid into his private
bank account, and had misapprepriated all of it but £215 5s. 9d.,
which at his death remained to the credit of his account, and
which had never fuilen to a lower figure. The present action
was for the administration of Henry Dacre’s estate. The sur-
viving trustee of Womack’s estate claimed to be entitled to the
£215 5s. 9d. as part of the Womack trust estate, and this claim
was conceded by tie executors of Henry Dacre's estate. He
also claimed to set off or retain as against Henry Macre’s defalca-
tion the amount of the legacy to Alice Dacre to which the estate
of Henry Dacre was now beneficially entitled. This was resisted
by the administrators with the will annexed of Alice Dacre’s
estate, who were also Henry Dacre's executors, but Sargant, J.,
held that thie trustee of the Womack estate was entitled to retain
pro tando the legacy to Alice Dacre as claimed, and it was imma-
terial that the title of Heary Dacre’s estate to that legacy was
denvative.

BRIDGE ACROSS CANAL—STATUTORY DUTY TO KEEF BRIDGE IN
REPATR—NTANDARD OF REFAIR.

Sharpness R.D. and (. ai«d B. Navigation Co. v. Altorney-
General (1915) A.C. 654. In this case the House of Lords has
been unable to agree with the Court of Appeal. The defendants
in the action were empowered by statute to construct a canal
across a Lighway, and were required to make a bridge across the
conal in accordance with the requirements of certain commis-
sioners, which bridge the defendants were required by statute
from time to time to support, maintain and keep in sufficient
repair.  The bridge was erected in 1812, in accordance with the
requirements of the commissioners; having regard to the present
needs of the distriet, this hridge had become inadequate, and
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the action was brought to compel the defendants to put the
bridge in a condition to accommodate the existing trafic. This
the Court of Appeal held that they were bourn' to do (1914)
3 K.B. 1 {noted ante vol. 50, p. 503), but the House of Lords
(Lords Haldane, Dunedin, Atkinson, Parker and Parmoor) hold
that all the defendants were required to do was to keep t.he
bridge in the like condition it was when originally erecteq with
the approbation of the commis.ioners, their Lordships being qf
the opinion that the defendants’ liability in the premises_) is
clearly limited by the terms of the statute under which the bridge
was erected, and that they were under no common law lability
in respect thereof.

EMPLOYER AND WORKMAN—N EGLIGENCE-—PIANT—OMISSIGN TO
PROVIDE SAFETY APPLIANCE—DUTY OF EMPLOYER.

The Toronto Power Co. v. Paskwan (1915) A.C. 734. This
was an appeal from the Appellate Division of the Supreme Court
of Ontario. The action was by the representatives of a decessed
workman of the defendants, under the Workmen’s Compensation
for Injuries Act and Lord Campbell’s Act, for damages for occa-
sioning the death of the workman. The death occurred owing to
the over-winding of a drum connected with a hoisting apparatus.
The jury found inter alia that the accident was due to the negli-
gence of the employers, through their master mechanic, in failing
to install proper safety appliznces and to cmploy a competent
signal man. The Appellate Division affirmed a judgment in
favour of the plaintiff by the Judge at the trial, and the Judicial
Committee (Lords Atkinson and Parmoor and Sir Geo. Farwell
and Sir Arthur Channell) affirmed that decision. The judgment
of the Committee contains some useful observations on the duty of
employers in regard to their plant, for the efficiency of which
it 18 said they are responsible, and, though they are not bound
to adopt all the Iatest improvements, it is a question of fact in
ea.c?x case whether there has been a want of reasonable care in
failing to install the appliance the absence of which is slleged to
copstitute negligence. In the present case it appeared by the
evidence that there had been a previous accident duc te the same
cause, and that the defendants’ superintendent had visited other
works to see the safety devices employed, and had come to the
conctusion they were not satisfactory, and no attempt to provide
any was made on behalf of the defendants. The Committee con-
sidered there was evidence proper to be submitted to the jury
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or the question of negligence, and that their finding ought not to
be disturbed.

RAILWAY—MAN IN CHARGE OF HORSF—"‘‘ LIVE STOCK SPECIAL CON-
TRACT '—CONDITION—EX:TMPTION FROM LIABILITY—NEGLI-
GENCE—RAILwAY Act (R.S.C. 1906, c. 37), ss. 284 (7), 340.

Grand Trunk Ry. v. Robinson (1915) A.C. 740. In this case
the plaintiff was carried on the defendants’ railway, in charge of
a horse, under a “live stock special contract’’ made by the repre-
sentative of the owner of the horse with the railway company
in the presence of the plaintiff, the contract being in a form
authorized by the Board of Raillway Commissioners. The con-
tract provided for the carriage of the horse, and contained upon
its face a condition relieving the railway company from liability
for death or injuries, even where caused by negligence, to a person
permitted to travel with the horse at less than full fare. The
document was handed to the plaintiff, as he knew, in order to
shew that he was travelling with the horse, but neither he nor
the owner’s representative read the condition. Across the con-
tract was printed in large, red type, “Read this special con-
tract,” and at the side was written, but not as part of the con-
tract, “‘Pass man in charge half-fare.” The plaintiff was injured,
in the course of the journey, through the negligence of the defen-
dants, and the simple question was whether, under the special
contract, the defendants were exempt from liability. The Appel-
late Division set aside the judgment of the Judge at the trial in
favour of the plaintiff, but the Supreme Court of Canada re-
versed the decision of the Appellate Division. The Judicial Com-
mittee (Lords Haldane, Dunedin and Parmoor, and Sir Geo.
Farwell and Sir Arthur Channell) have now reversed the decision
of the Supreme Court of Canada, their Lordships holding that
the true inference was that the plaintiff aceepted the document
knowing that it contained a contract made on his behalf for his
conveyance, and that he was bound by the condition on its face
exempting the defendants from liability. Their Lordshi:s also
hold that, under the Railway Act (R.S.C. c. 37), s. 340, the de-
fendants were entitled to rely on the contract as authorized by
the Railway Board, though guilty of negligence, notwithstanding
s 284 (7).
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REPORTS AND NOTES OF CASES.

Reports and Rotes of Cases.

Bominion of Canaba.

SUPREME COURT OF CANADA.

B.C.] {Nov. 2, 1915,
VANCOUVER BREWERIES, LIMITED v. DANA AxD FULLERTON.

Landlord and Tenant—Lease—Licensed Hotel—Accommodation
Required by Regulations—Covenant by Lessor—Repairs and
Improvements—Loss of Iiquor License—Determination of
Lease—Implied Condition.

In a lease of property, upon which was situated a hotel
licensed to sell liquors, the lessor covenarted to repair and im-
prove the premises in compliance with municipal regulations
which might be made from time to time in respect to hotels
for which liquor licenses should bhe granted. During the term
of the lease a regulation was made, requiring licensed hotel pre-
mises to be enlarged and improved in certain respeets, with
which the lessor did not eomply and, in consequence, the re-
newal of the liquor license was refused at the end of the license
vear then current,

Held, that neither the circumstances in which the lease was
entered into nor the lessor’s covenant to make repairs and im-
provements gave rise to an implied condition to the effect that
the obligatiin of the tenant to pay the rent reserved should
{erminate upon the hotel, through no fault attributable to the
lessee, ceasing to be licensed premises. Grimsdick v. Sweetman
(1909) 2 K.B. 740, followed.

Judgment appealed from (21 B.C". Rep. 19) affirmed.

Laflewr, K.C'., and Harvey, K.C', for the appellants. Wallace
Neshitf, K", for the respondents.

B.(") Reap v. Cour. [Nov. 2, 1915.

Nolicitor and Client —- Fiduciary Relationship —
Lands—Joint Negotiations—A
Intervention of Third Party
tage—Bonus from Third Pa
Client.

Transfer of
greement 1o Share Profits-—
—~Rolicilor’s Separate Advan-
rty—Obligation to Account te

The Government of British C'olumbia had unsuccessfully at-
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tempted, through the agency of A., to obtain a transfer of the
rights of a band of Indians in the Kitsilano Reserve. About a
year afterwards C. became interested in the matter and arranged
with R., a solicitor, that they should undertake to obtain the re-
quired transfer on the understanding that any profits made out
of the transaction should be equally divided between them.
Long negotiations with the band took place without any definite
result, when, without the consent of C., through the interven-
tion of A., the transfer was obtained and R. received a sum of
money from A. as a share in the profits realized on carrying:
the transaction through. In an action by C. to recover one-half
of the amount so received by R.,

Held, affirming the judgment appealed from (20 B.C. Rep.
365), that throughout the whole transactions the fiduciary re-
lationship of solicitor and client had continued between R. and
C. and, consequently, that R. was obliged to account to C. for
what he had received from A. as remuneration for services in
connection with the business which they had jointly undertaken
in order to obtain the transfer of the title from the Indians.

Appeal dismissed with costs.

J. A. Ritchie, for appellant. J. W. deB. Farris, for respond-
ent.

Alta.] BouLEvarp HereHTs . VEILLEUX. [Nov. 2, 1915.

Construction of Statute—Sales of Subdivided Lands—'Registra-
tion of Plans—Prohibitive Sanction—Land Titles Act, 6
Edw. VII, c. 24 5 Geo. V,c2 (Alta.)—Retrospective Leg-
wslation—IUegality of Contract — Rescission — Recovery of
Money Paid—Right of Action—Practice—-Pleading—Ap-
peal.

The effect of the amendment of the Alberta Land Titles Act,
6 Edw. VII,, e. 24, by 1 & 2 Geo. V., c. 4, adding the seventh sub-
section to 8. 124 of that Act, i3 to prohibit sales of land sub-
divided into lots according to plans of subdivision until after the
registration of the plans in the proper lands titles office and
also to render any sales made in contravention of the prohibi-
tion inoperative.

The vindicatory sanction of invalidity imposed by the statute
is directed against the vendor and where there is no presumption
of knowledge of the invalidity on the part of the purchaser he
cannot be deemed in pari delicto with the vendor and is not de-




REPORTS AND NOTES OF CASES. 73

prived of the right of action to set aside the agreement and re-
cover back moneys paid thereunder.

After the judgment appealed from had been rendered the
statute was further amended (5 Geo. V., ¢. 2), by the addition of
sub-s. 8(a), providing that the seventh sub-section could not be
pleaded or relied on in any civil action or proceeding by a party
to any such agreement when the plan in question had been re-
gistered before the action or proceeding was instituted or where
it was the duty of the party pleading to make such registration.

Held, that, as the last amending Act was not a statute de-
claratory of the law as it stood at the time when the judgment
appealed from was rendered, and as appeals to the Supreme
Court of Canada are not of the nature of he-hearings to which
the principle decided in Quilter v. Mapleson, 9 Q.B.D. 672, ap-
plies, the restricting provisions can have no effect in regard to

the decision of the present appeal. '
' Judgment appealed from, 8 West. W.R. 440, affirmed. ,

A. H. Clarke, K.C., for appellants. M. B. Peacock, for re-
spondent.

B.C.] ' ' [Nov. 2, 1915.

ATTORNEY-GENERAL FOR CANADA V. RitcHIE CONTRACTING AND
SvprLy Co.

Constitutional Law—Canadian Waters—Sea Coasts—Property
in Foreshores—Harbours—Havens — Roadsteads — Owner-
ship of Beds— Construction of Statute—B.N.A. Act, 1867,
ss. 108, 109.

The term *‘public harbours’” in item 2 of the third schedule
of the British North America Act, 1867, is not intended to de-
seribe or inelude portions of the sea coast of Canada having
merely a natural confirmation which may render them suscep-
tible of use as harbours for shipping; such potential harbours
or havens of refuge are not property of the class transferred to
the Dominion -of Canada by s. 108 of the British North America
Act, 1867. The term used refers only to public harbours exist-
ing as such at the time when the provinces became part of the

Dominion of Canada.

Per Davies, Tdington, Anglin and Brodeur, JJ.:—As that
part of Burrard Inlet, on the coast of British Columbia, known
as ‘““English Bay,”’ was not in use as a harbour at the time of
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the admission of British (‘olumbia into the Dominion of (‘an-
ada, in 1871, it did not become the property of the Dominion
as a ‘‘publie harbour’ within the meaning of s. 108 and the
third schedule of the British North Ameriea Aet. 1867 ; conse-
quently, the Provinee of British (‘olumbia retained the property
in the bed and foreshore theresof and could validly grant the
right of removing sand therefrom.

Per Davies, Idington and Anglin, J.J.:—Inasmuch as the
proclamsation. by the Dominion Government, on the 3rd of De-
cember, 1912, and the Dominion statute. e¢. 54 of 3 & 4 Geo. V..
deal merely with the establishii.nt of the port and the incor-
poration of the Vancouver Harbour (‘ommissioners, they had not
the effect of transferring English Ray from the control of the
Provineial Government to that of the Dominion (fovernment nov
of giving the Dominion Government any right of property in
the bed or foreshore of that bay.

Per Duff. J.:—The transfer effect»d by s. 168 of the British
North America Aet. 1867, of the subjects deseribed in the third
schedule of that Aet was ¢ transfer of property operative upon
the passing of the Aet and sueh subjects were neeessarily ascer-
tainable at the pasSing of the Act hy the application of the de-
seriptions to the facts then existing. and. consequently, the
question of *‘public harbour™" or no **public harbonr'" must he
determined aecording to the cireumstances as they were at the
date of the Union.

Per Duff. J.:—The term *public harbour’ implies publie
user as a harbour for commereial purpeses as distinguished
from purposes of navigation simply, or seme reeognition. formal
or otherwise, of the loeality in dispute by the proper publie
authority as a harbour for sach purposes. but the question of
““publie harbour’* or no ** public havhowr™" is a question of fact
devenlding largely upon the particular eireumstances.

Per Daff. J.:—1f the question of *“public harbour™ or no
“‘public harbour were to he decided aceording to the eiream-
stances existing when the dispute zarose. English Bay must be
held to be now a **publie harbour' within the meaning of item
2 of the third schedule of the British North Amerien Aet, 1867,

Judgment appealed from (20 B.C. Rep. 330 affirmed.
Leave to appeal to the Privy Couneil granted.

Noweombe, K.U'., Deputyv-Minister of Justice, for appellants.
L. G MePhillips, K. and J. AL Ritehic, for rvespondents,
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Ont.] Tr'sTs AND GUARANTEE Co. v. RunpLE. [Nov. 2, 1915.

Appeal—Probate Court—Surrogate Courl—k 8.C., 1906, c. 139,
8. 37(d).

Under the terms of 8. 37(d) of the Supreme Court Aect, an
appeal lies to the Supreme Court of Canada from the judg{neyt
of the Appellate Division of the Supreme (ourt of 0ntamc? in
a case originating in a Surrogate Court of that province. Iding-
ton, J., dubitante.

On the merits the judgment of the Appellate Division (32
Ont. L.R. 312) was affirmed. Appeal dismissed with costs.

Rowell, KA., for appellants.  Heles, for respondent.

N.S.] McGiLavray v. KiMBER. {Nov. 15, 1915.

Pilotage Authority—Compulsory Retircment of Pilot—Judicial
Functions—Liability o Action.

The pilotage authority in a pilotage district of (anada has
not absolute and arbitrary power to cancel a pilot 's license, but
can only do so after complaint and proof on oath of incapacity.

If a pilotage authority, by resolution alone. without com-
plaint, notice or investigation, declaves a pilot to he dismissed
“for negleet and ineapacity and thus prevents him from per-
forming a pilot's duties, inasmuch as they failed to observe the
statutory requirements respecting the proceedings for such dis-
missal they have not exereised Judicial functions and are not
protected from hability to an aetion by the pilot for damages.
IFitzpatrick. €4, and Davies, J.. dissenting.

Judgment of the Supreme Court of Nova Seotia (48 N.S.
Rep. 280) reversed,

Mellish, KA., and Finlay Macdonald, K., f

J or appellant.
Rogers, K.C.. for respondents,

SNCHEQUER COURT OF CANADA,

Cussels, J. | [0et. 30. 1915,

IN RE GavTHIER AND THE Kixg,

Constitutional Law-—Efcct of New p
Pre-eristing Rights of the Crown
Government— Sy cifie P

rovincial Legislation on
fKepresented by Dominion

: & crformanes of Contract Entered into
by Crown-—Dowinion Interpretation Aet (R.S. 1906, . 1)
s. 10, T

Where the Crown, represented by

the Dominion Govern-
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ment, prior to the enactment of the Oniariv Arbitration Act
(R.S.0. 1914, c. 65), had the right tc revoke uny agreement
for submission to arbitration t¢ which it may have been a party.

Held, 1. That such right was not taken away by the pro-
visions of the Act mentioned.

2. The court will not deeree against the {rown specific per-
formance of contracts entered into witb its subjects.

3. Observations upon the effect of 5. 10 of the Interpretation
Act (R.S.C. 1906, c. 1), in applying the law of the province
where a cause of action in tort arises as its exists at the time
of the action brought. The King v. Desrosisrs, 41 S.("R. 75,

MeGiregor Young, K., for suppliant.

Cassels, .J.| OLysTEDp . THE KiNe, [Nov. 12, 1915,

Rideau (anal—Damage to Lands from Flooding—#8 teo. [V | ¢
1. s. 26—Limilalion of actions.

Suppliants filed their petition of right for damages arising
out of the flooding of their lands alleged to have been cavsed
by the negligence of certain officers of the Ridean (“anal in keep-
ing the waters of the CCanal at an improper level at divers times.

Held, that the claim for damnages (if any) arose more than
six months before the petitions were filed and that the same was
barred by the limitation preseribed in s, 26 of 8 Geo, TV, . 1,
which is still in foree.

k. V. Sinclair, K., for suppliants. J. 1. Swmeilie, for re-
apondent.

Cassels, J .| Trie King v. Svsax Haminron. [Nov, 22, 1915,

Tille 1o Land—Adverse Possession Against (rown—-Acknow-
ledgment.

Defendants were elaiming title to certain real property by
adverse possession of 60 vears against the Crown.  During the
ripening of their statutory title two of defendants’ predecessors
in possession, under whom they claimed. wrote a letter to the
Minister of Public Works. und » whose control the property in
dispute fell at the date of such letter. in which it was stated
that ihe property had then been in posscasion of the writers’
family for 39 years. and the following request made: *‘We most
urgently and respectfully solicit that the aforeanid lot he sold
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to us, as we consider we have the prior right .nd arv'tvilling to
pay any reasonable amount for a deed of the sam..

Held, that the above letter was an acknowledgment of tbe
Crown’s title, and interrupted the operation of the statute in
defendants’ favour.

4. E. Fripp, K.C.. for defendant,

Audette, J.] {De2. 9, 1915,

THE KiNaG, EX REL. ATTORNEY-GENERAL. OF ('ANADA .
. McLAveHLIN,

I-,'.rpropriuIion—('mnpensation——()ﬁ’er Made Before Information
Filed—Amount of Offer not Based upon Proper Vhlvation
— Market Value — Market Value Established by Sales—
Costs.

1. Where an offer of compensatior is made to the (wner by
the C‘rown prior to legal proceedings being taken to ascertain
the value of the lands expropriated, such offer, if it is extrava-
gant when tested by the evidenee before the Court, is not shewn
to have heen based on any proper valuation, and is. moreover,
made with a view to a settlement of the claim without litigation.
the court will not regard it as evidence of the true market
value of the land.

2. Even when the amount recovered is 80 much less than
that claimed as to make the latter appear extravagant if negotia-
tions for a scttlement prior to aetion brought involve an offer by
the Crown far in excess of the sum offered by the information,
the defendant ought not to be deprived of his costs,

McLeod v, The King, 2 Ex. C.R. 106, considered and dis-
tinguished : The King v. Wondlock, 15 Ex. C.R. 403, referred to.

3. The prices paid for properties purchased in the immediate
neighbourhood of land expropriated afford the hest test and the
safest starting point for an enquiry into the true market value
of the lands taken.

G. G. Stewart, K.C.. and K. Tuschereau, for plaintiff, p,
Murphy, K., and 4. Laurie, for defendants,
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Bench and War

LAW SOCIETY OF UPPER CANADA.

An old and highly respected member of the Bar takes the
place of Mr. Shepley as Treasurer of the Law Society of Upper
Canada: John Hoskin, K.C., LL.D.

This position is an historic one, dating back, as will be seen
by the list given in another place of those who have occupied
the position, as far back as 1797. Those who have been selected
to fill the position have always been among the most eminent
in the profession. The name given to the highest officer of the
Law Society may indicate one of his honorary duties, but is
mainly suggestive that the person who holds the office has been
counted worthy to fill the highest position of dignity which can
be given to him by his professional brethren.

Dr. Hoskin was born in Devonshire, England, in 1836. He
came to Canada in 1854, and for almost fifty years has been a
member of the Canadian Bar. He was for some time partner
with two of the most eminent lawyers that Canada has pro-
duced, the late D’Alton MeCarthy and Britton Bath Osler. He
was for many years Official Guardian of Infants.

Being interested in educational matters he was at one time
Chairman of the Board of Toronto University, which conferred
on him the degree of LL.D. He was subsequently a member of
the Board of Governors. Afer he gave up practice Dr. Hoskin
became President of the Toronto General Trusts Corporation.

Having resided for some years in England, he recently re-
turned to this country, and, on Mr. Shepley’s death, was unanim-
ously elected by the Benchers to fill the vacant place.

The following is a list of the Treasurers of the Law Society
of Upper Canada from its inception up to the present time:—

1797-1798—John White. 1821-1822—J. B. Robinson.
1798-1801—Robt. I. Dey Gray. 1822-1824—H. J. Boulton,
1801-1805—Angus Macdonell. 1824-1828—W. W. Baldwin.
1805-1806—Thomas Scott. 1828-1829—J. B. Robinson.
1806-1811—D’Arcy Boulton.  1829-1832—George Ridout.
1818-1819—J. B. Robinson. 1832-1836—W. W. Baldwin.
1819-1820—H. J. Boulton. 1836—R. B. Sullivan.
1820-1821—W. W. Baldwin. 1836-1841—R. S. Jameson.
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1841-1843—L. P. Sherwood. 1850-1859—Robert Baldwin.
1843-1845—W. H. Draper. 1859-—James B. Macaulay.
1845-1846—R. S. Jameson. 1859-1876—J. H. Cameron.
1846-1847—H. J. Boulton. 1876-1879—Stephen Richards.
1847-1848—Robert Baldwin. 1879-1893—Edward Blake.

1848-1849—J. E. Small. 1893-1913— Amilius Irvipg.
1849-1850—R. E. Burns. - 1913-1916—G. F. Shepley.
1850—James G. Spragge. 1916—John Hoskin.

OBITUARY

GEORGE F'ERGUSON SHEPLEY, KC, M.A.

Mr. Shepley, who had been in ill health for several years, died
at his residence in the City of Toronto on the 15th ultimo.

The deceased was born in 1844 in the Township of Blenheim,
Ontario, being a son of Rev. Joseph Shepley. He was educated
at the Berlin Grammar School and at Victoria University, -
where he was a gold medalist, taking the degree of B.A. in 1872,
and three years later graduating as M.A.

In 1878 Mr. Shepley was called to the Bar, and rapidly took
a leading position. He continued the active practice in his pro-
fession until some five years ago when he was compelled to give
up most of his briefs. In the later years of his life, however, he
devoted himself to his duties as Treasurer of the Law Society of
Upper Canada, to which position he was elected in 1913, taking
the place of the late Amilius Irving.

Mr. Shepley was a lawyer of marked ability and learning and
commanded the confidence of his many clients; and was engaged
in many important cases.

A large number of the judiciary and the profession attended
the funeral to shew their respeect to his memory, and to do
honour to the high position he oceupied as Treasurer of the
Law Society of Upper Canada.

We have to record the loss of other well known members
of the profession in the Province of Ontario:—

His Honour Robert Baldwin Carman, Judge of the County
" Court of the County of Lincoln, Ontario, died at his residence in
St. Catharines on the 24th ultimo. Mr. Carman was born in
1843. He was for a short time one of the Professors at Victoria
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University ; but, subsequently taking up the law as a profession.
was called to the Bar in 1873. He commenced the practice of
his profession in the Town of Cornwall: and was in Mareh.
1853, appointed Junior Judge of the United (‘ounties of Stor.
nont. Dundas and QGlengarry. He was subsequently made
Jdudge of the C‘ounty Court of Lineoln. Mr. Carman did hix
duty as a soldier at the time of the Fenian Raid in 1866. and
was much respected in the places where he resided.

The Coun'y of Peel has also suffered a great loss by the death
of William Henry MeFadden. K.C., LL.B. He attended the
funeral of the late Mr. Shepley an? the day after suddenly ex-
pired. Mr. MceFadden was born at the Town of Picton, Octobes
11. 1851. was called t: the Bar in 1874, and appointed County
('rown Attorney for the County of Pecl in 1882, Both as a eiti-
zen and a lawver he enjoved the esteem and respect of the whole
community, and will be greatly missed. Mr. McFadden also
served his country in a militarv capacity. being for some time
an officer in the 36th Peel regiment.

The profession in Toronto is also the poorer hy the sudden
death of Mr. W. M. Douglas. K.(. He was at one time 2 part-
ner in the firm of which Mr. D"Alton MeCarthy and Mr. B. B.
Osler were members. He was known as a souna lawyer and an »
able counsel and was a great favourite in the eirele of his more Q
intimate friends.
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JUDICIAL APPOINTHENTN.

George Wellington Greene. of Red Deer, in the Provinee of
Mberta, Rarrister-at-Law : to he the Judge of the District Court
of the Distriet of Medicine Hat. in the said province. (TDecem-
her. 18, 1915)

James Jeffers Mahaffy. of Medicine Het, in the Provinee of
Alberta, Barrister-at-Law: to be the Judge of the Distriet Clourt
of the Distriet of Reed Deer in the said provinee. (December
18. 1915.).




