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DIARY FOR MARCH.

1. Wed. St David. Last day for County Clerk to trans-
mit to Chief Superintendent audited school
aceount.,

2ad Sunday in Lent. .

Shrove Tuesday.  Last day for notice of Trial for
County Court, York.

Sed Sundoy in Leat,

Gmwr:]il Sessions and County Court Sittings in
York.

St. Patrick’s Duoy.

Lt Sviloy tn Lent.

SUN.
. Tues.

12. SUN.
14. Tues.

17, Frid.
19. SUN.
25. Sat.

26. SUN.
31. Frid.

Innpmacintion.

S Saunday in Lent,

Lust day for Local Superintendent of Common
Schools to complete first half-yearly visits to
schools. .

The Local Gomts’

MUNICIPAL GAZETTE.

MARCH, 1871.

PAYMENT OF EXECUTORS.
FIRST PAPER.

.On the Ist September, 1858, the law came
into force touching compensation to executors
“and others, which is now embodied in the
Consolidated Statutes of Upper Canada, cap.
16, scc. 66. This section provides that the
Judge of any Surrogate Court may allow to
the executor, or trustee, or administrator act-
ng under will or letters of administration, a
fair and reasonable allowance for his care,
Pains and trouble, and his time expended in
" Or about the executorship, trusteeship, or
Administration of the estate and effects vested
in him under any will or letters of administra-
tion, and in administering, disposing of and
Srranging and settling the same, and gener-
ally in arranging and settling the affairs of the
®state, and therefor may make an order or
Orders from time to time, and the same shall
be allowed to an executor, trustee or adminis-
trator in passing his accounts.

Prior to this enactment the English rule
Obtained in this Province, that in all matters
of trust, or in the nature of a trust, whether
t“'stamentary or otherwise, the trustee was not
®ntitled to any remuneration whatsoever for

18 paing, trouble and personal services. There
Are some English cases to be found pointing
™ an opposite direction, such as Marshall v.

oUoway, 2 Swanst. 452; Er. p. Fermor,

3C. 404; Newport v. Bury, 23 Beav. 80.

ese have been usually considered as cases
Bpecial exception, but may perhaps be

viewed as instances wherein the rule has been
properly relaxed, on the ground that compen-
sation had been intended.

The English Courts, however, did not con-
sider the rule in question applicable to their
Colonial possessions. In many cases touch-
ing both East and West Indian estates, a
commission of five per cent. has been allowed
to the Indian executor, upon passing his
accounts in the English Courts: Chetham v,
Audley, 4 Ves. 72, in which five per cent.
was allowed upon the payments made on
account of the estate: Cockerell v. Barber, 1
Sim. 23 8. ¢ in appeal, 2 Rus. 585, in which
five per cent. was allowed on all assets collocted
by the executor in East India, including asscts
retained by him for a legacy to himself, not
given to him as executor, ’

In Matthews v. Bagshaw, 14 Beav. 123, five
per cent. was allowed on the gross receipts of
the East Indian assets. There the Master of the
Rolls laid it down, that by the custom of India,
which the law of England will follow, Indian
executors are entitled to five per cent. on the
BrOSS sum received by them. (A note to this
case shews that this custom was abolished in
1849.) See also Campbell v. Camphell, 13
Sim. 168; and 2 ¥. & C. 607. Similar allow-
ances have been sanctioned as to West Indian
estates on the ground among others that such
was the constant course of practice in those
colonies—a practice indeed in some of the
islands which was: recognized and regulated
by the acts of colonial legislatures. See
Denton v. Davey, 1 Moo. P. C. 155 Chambers
v. Goldwin, 9 Ves. 254, 267, In this case it
is said that the commission is the reward of
personal care and attention, and if that eare
and attention are not administered, the un-
questionable principle of the Court is that
not being within the case, upon which the
comuission can be claimed, the executor is in
the situation of a person entitled only to the
commission actually paid to those who really
managed the estate: JForrest v. Elwes, 2
Mer. 48, :

The like principle of compensation to execu-
tors has been declared by the Legislatures of
many of the States in the American Union.
Thus for instance in New York State an Act
was passed in 1817, declaring that in settling
the accounts of guardians, executors and ad-
ministrators, the Court of Chancery shoulfi
make a reasonable allowance to them for their
services over and above their expenses, to be
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fixed by a general rule of the Court in that
behalf. Upon this the Chancellor passed a
general order providing a scale of Per-centages
by way of commission, as follows :—For receiy-
ing and paying out money, five per cent, op
all sums not exceeding $1,000; two and a
half per cent. upon all sums between $1,000
and $5,000; and one per cent. for all above
$5,000. The mode sdopted of computing the
allowance was to reckon two and a balf, ope
and a quarter, or a half per cent,, according to
circumstances on the aggregate amoung re.
ceived; and the same in respect of the gre-
gate amount expended. Thus if 810,000 had
been collected, the per centage on ¢ g0
would be $25, on 4,000 would be $50, &n:i on
$5,000 would be $25 ; total amount allowed,
$100, and the same scale of allowances oy, te
amount paid out. These regulationg
afterwards changed upon legislative ip
ence, and the rules in New York
settled by the revised statutes o
which it is provided that
of the account of an executo
the Surrogate shall allow to him for hig ger-
vices, and if their be more than one, ghall
apportion among them, according to ¢, ger-
vices rendered by them respectively,
above his or their expenses :—

were
terfer-
are now
f 1852 in
on the settlement
r or administmw,.

Over and

“1. For receiving and paying out a)) sums
of money not exceeding one thousanq dollars
at the rate of five dollars per cent.

2. For receiving and paying any Bumg ex-
ceeding one thousand dollars and not Smount-
ing to five thousand dollars, at the Tate of two
dollars and fifty cents per cent.

“3. For all sums above fiy
dollars at the rate of one dollar p
in all cases such allowance shal
their actual and necessary eXpenses ay gp,ll
appear just and reasonable.”— Rep, 8t. N v,
Tit 8, Part 1L, Cap. VI, Sec. 64, T

The manner of estimating the allowayge is
and always has been the i

Same in the New
York Courts—that is to say, full Pe"'centages
are not reckoned both on the Teceipts ond

disbursements: one half commission ig allow-
ed on the amount received, and one half on
the amount paid oat. Their Practice i or-
dinary cases is to reckon Commissjgp upon
the aggregate amount of the receipts gnq ex-
penditures for the whole period of accounting.
Where however an account is taken with
annual rests for the purpose of charging inter-
est on the yearly balances, then the Commiggsion

e thousanfl
€T cent,; and
I'be mage for

is computed upon the aggregate amount of
receipts and disbursements during each year.
— Vanderkeyden v. Vanderheyden, 2 Paige,
C.R. 287.

It may be noticed that these provisions and
regulations of the New York law are objection-
able in extending merely to the receipt and
payment of moncy, and in not providing any
allowances for care and trouble in the manage-
ment of the estate. And apart from this con-
sideration, many cases will occur in which the
rate allowed may on the one hand prove in-
adequate, or on the other hand, exorbitant.
It would seem the better course not to fix the
remuneration by the terms of an inflexible
tariff, which must be equally applied to all
estates, however varied in their circumstances
and however differing in the degrees of skill,
care and responsibility, requisite on the part
of the executors. In Canadian practice ac-
cordingly, the rate of compensation has been
left to the judgment of the officer of the Court,
who exercises his discretion upon a survey
of ail the special features of each cage,

In our next paper we shall comment upon
the scope of the Canadian Act, and collect the
decisions thereupon.

ACTS OF LAST SESSION.

The Bills that were passed during the last
Session of the Ontario Legislature received the
Royal assent on the 15th Feburary last. ‘The
following are those of general interest to our
readers with their numbers as they appear in
the list published in the Gazette :—

8. An Act to make valid certain Commissions

for taking affidavits issued by the Court of
Queen’s Bench.

This Act refers to some invalid comdissions

issued under an Act of Upper Canada in the

second year of George IV., without the seal of
the Court.

11. An Aet to alter the names of the Superior
Courts in Ontario. ’

This Act we publish in this number,

14. An Act to confirm the deed for the dis*
tribution and settlement of the estate of the
Honourable George Jervis Goodhue, deceased.

We have incidentally referred to this, and to
the Spragge Will Act, and to the Caverno Act
as measures ofa most objectionable nature, and
may refer to the subject hereafter at greatef
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length. One result of these Acts will be seen
by looking at Act No. 95 infra. :

17. An Act respecting Affidavits, Declarfttions
and Affirmations, made out of the Province for
use therein.

We publish this in another page of this
Number.

27. An Act to empower the trustees under the
Will of the late Joseph Bitterman Spragge to sell
Certain lands in the township of Blenheim and
County of Oxford.

We have referred to this under No. 14.

38. An Act respecting Commissioners of Police.

The purport of this Act appears in the pre-
amble, which recites that by 81 Vic., cap.
73rd, the Governor-General in Council is
authorized to appoint one or more fit and
Proper persons to be and act as a Commis-
sioner or Commissioners of Police within one
or more of the Provinces of Canada; and it is
desirable and expedient the better to enable
Such Commissioner or Commissioners of
Police so appointed to exccute the Criminal
Laws of the Dominion, that they should have
Proper criminal jurisdiction granted to them
Within this Province, &c. '

48. An Act to amend Chapter Eighty Five of
-the Consolidated Statutes for Upper Canada in-
Uitaled, “An Act respecting the conveyance of
Reat Estate by Married Women,” and the Act
Passed in the thirty second year of the reign of
¢t Majesty, chapter nine, intituled,, “ An Actto
menq the Registry Act, and to further provide
23 to the certificates of married women, touching
their consent as to the execution of deeds of con-
Veyance, i

This Act will be found on another page.

. dn Act to enable Sullivan Caverno to con-
V€Y certain Lands in the County of Welland,

This we have referred to under number 14.

8. dn Actto amend the Assessment Law.
We publish this in another place.

8?- An Act respecting the establishment of

Rzg}m‘y Offices in Ridings, and to amend the
Elstration of Titles (Untario) Act.

ig:;zis Act was spoken of in our Jan.uary

Go‘,er(l’age. 7). It gives power to the Lieut.-

’}OI’ in Council to establish a Registry

%€ in such city, junior county or riding, as

he shall deem advisable, and he may order
the removal of any Registry Office from one
place in a county to another. We trust
these powers will be very sparingly exercised,
and that the safety of titles and the con-
venience of the bulk of the profession will not
be made subservient to the exigencies of party
politics. Section 50 of 31 Vic., cap. 20, is
amended so as to read as follows :

*“ Every notarial copy of any instrument execut-
ed in Quebec, the original of which is filed in any
notarial office according to the law of Quebec,
and which cannot therefore be produced in On-
tario and every prothonotarial copy of any in-
strument executed in Quebec shall be received in
lieu of and as prima facie evidence of the original
instrument, and may be registered and treated
under the Act for all purpose as if it were in fact
the original instrument, and such notarial or pro-
thonotarial copy shall be registered without any
other or farther proof of the execution of the
same, or of the original thereof, with the seal of
the notary or prothonotary attached.”

83. An Act to amend Chapter 52, 29 & 30
Vic., and Chapter 30, 31 Vic., relating to Muni-'
cipal Institwtions,

We publish this in another place.

95. An Act to provide for the appointment of
Judicial Officers to whom Estate Bills may be.
referred.

This is a very short Act coutained in one
clause, and provides that ‘‘the Lieutenant-
Governor in Council may from time to time
issue commissions to the Judges of the Su-
perior Courts of Law and Equity, empowering
them, or any two of them, to report, under
the rules and orders of the Legisiative Assem-
bly, to the Assembly in respect to any estate
bills, or petitions for estate bills, which may
be submitted to the Assembly.” The rules
and orders referred to in this Act are as follows.

“From and after the appointment of Commis-
gioners for the purpose, every Estate Bill, when
read a first time, shall, without special reference,
stand referred to the said Commissioners, for
their Report, and a copy of such Bill, and of the
petition on which the same is founded (to be
furnished by the petitioner), shall be forthwith
transmitted by the Clerk of Private Bills to the
said Commissioners, or one of them, in order
that they, or any two of them, may, after peru
sing the Bill, without requiring any proof of the
allegations thereof, report to the House their
opinion thereon, under their hands; and whether,
presuming the allegitions contained in the pre.

)
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amble to be proved to the satisfaction of the
House, it is reasonable that such Bill o pass
into a law, and whether the provisions thereof
are proper for carrying its purposes into effect;
and what alterations or amendments, if any, are
necessary in the same; and, in the event of their
approving the said Bill, they are to sign the
same; and the said Report, with the said Bill
and Petition, are to be transmitted by the said
Commissioners to the Clerk of Private Bills; and
the same are to be submitted to the Standing
Committee on Private Bills, which i not to con-
sider the said Bill before the delivery of the gaid
Report, Bill and Petition, to the Chairman of the
said Committee.”

98. An Aet relating to Yupatented Landg gold
for taxes,

This we publish on a subsequent Page.

99. An Act to amend the Act chaptereq oq of
31 Vic,, intituled, an Act respecting Registrars’
Offices, and the Registration of Instrumentg re-
lating to Lands in Ontario.

By this Act, every Deed exccuteq prior to
the passing of 31 Vic,, cap. 20, aﬂ"ecting lands
situate in more than onc county, a;d of which
Deed no memorial hag been executed, may be
recorded in any one of the counties in which
some of the lands are situated, upgn proof
made in accordance with the said Act, anq in
the other counties by deposit o
every such deed and proof certifie
vided with respect to powers of
section 47 of the said Act,

f a copy Of
d ag ig pro-
attorney in

One hundred and four Acts in al] yere
assented to; a goodly array, certainly ¢ far
as numbers are eoncerned, hut the wisdom of
some of them is more than questionab]g,

The following are some of the Acts alpeady
referred to, and now published in advance
of the volume in the hand} of the Queen's
Printer : —

An Act to alter the names of the Superior Courts
in Ontario.
(Assented to 15t} Feb, 1871.)

Whereas, &e.  Therefore Her Majesty, &e.,
enacts j— *

1. The ¢ Court of Queen’s Bench for Upper
Canada,” :fhnll. during the reign "f&King be
called *“ Ilis Majesty’s Court of King’s Bapch
for Ontario,” and during 1he reign

) ‘ of a Queen
“Ier Majesty’s Court of Queen’s Bepeh for
Ontario.”

2. **The Court of Common Pleag for Upper
Canada,” shall be called ** The Court of Comi-
mon Pleas for Ontario.”

9

S. “The Court of Chancery for Upper Can-

ada ” ¢hall be called  The Court of Chancery:
for Ontario.” . :

4. Notwithstanding anything herein con*
taingd, no writ, process, or pleading, shall be:
held void or irregular, merely on account of;
the use of the old style of any of said Courts
but the same shall be as valid as if the proper;
style of such Court had been used. ]

5. The last preceding section of this Ach,
shall be in force until the first day of Januaryy;
in the year of our Lord one thousand eight:
hundred and seventy-two, and no longer, and,
after such time the same effect and no nther.
shall be given to such misnomer as if such;
section had never been passed, %

An Act respecting Affidavits, Declarations, an
Affirmations made out of the Province of On,
tario for use therein. :

(Assented to 15th Feb. 1871.) ;

Her Majesty, &c., enacts ns follows 1—

L. [26 Vz, ch. 41, repealed except 18 to com’]
missions issued and proceedings thereunder.};

2. {Lieutenant-Governor in Council may’
appoint commissioners for taking affldavits,:
ete., without Ontario, to be used in any cour¥
here. ;

3. The commissicners so to be appointed
shall be styled “ Commissioners for taking
affidavits in and for the Courts in Ontario.” |

4. Oaths, affidavits, affirmations or declarof
tions administered, sworn, affirmed or madé]
out of the Province of Ontarin, before nny3
commissioner authorized by the Lord Chap%g
cellor to administer oaths in Chancery in
England, or before any notary public certifie¢}
under his hand and offidial seal, or before thed
mayor or chief magistrate of any city, bnmug" '
or town corporate in Great Britain oy Irclands;

3

or in any colony of Iler Majesty without]
Canada, or in any foreign country, and certi*]
fied under the common seal of such city, b,
rough, or town eorporate, or beforg n judge oF
any court of supreme Jjuritiction in any 0]
lony without Canada Delonging to the CrowM
of Great Britain, or any dependency thereof!
or Consular Agent of iler Majesty exercising
his functions in any foreign place, for the]
purposes of and in or cancerning any caus®]
matter or thing depending or in any wity
concerning any of the proceedings to he h“‘}
in the said courts, shall be as vaiid and eﬂ'
taal and shall be of like force and effect to Ly
intents and purposes as if such oath, afidavi®]
aflirmation or declaration had been admint®
tered, sworn, affirmed or made in this Provin®g
before a commissioner for taking affidavi®
therein or other competent authority of thé;
like nature, 5

5. Any document purporting to have affiz
impressed, or subscribed thereon or there 1
the signature of any such commigsioner, %3
the signature and official seal of any sud™
notary-publie, or the seal of the corporativ®y
and the signature of any sach mayor or obi¥%f
magistrate as aforesaid, or the seal and %
nature of any such-judge, consul, vice-cons?
acting-consul, pro-consul, or consular ag®}
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in testimony of ap

' .
Mation, o ¥ such oath, affidavit, affir

5 declaration having been adminis-
hi ’ SWOI’D, nﬂirmed 0'!‘ made by or hefore

'm shall be admj ! '
proof of any suc ted in evidence without

h siguature, or seal and sig-
sioare, being the signature or the seal and

attorney “}:’?ue(xecuuon of any deed, power of
or Uther’inst T probate, or memorial thereof,
tration i th_’jﬂmentz for the purpose of regis-
& Commiggin. . Province, may Le made before
other 881oner appointed under this Act, or
or ty person authnnzpd hereby to ndminister
AKe oathg, affidavits, declarations, and af-
fMationg,
fore No inf?r‘mnlity in the heading, or other
OTmal requisites to any affidavit, declaration,
O affirmation, made or taken before any com-
mlBSloner,. or (.)ther person under this act, shall
lftl!]my oi)e]ectl‘on to its.reception in evidence,
thin o Courtor judge before whom it is tendered
1ok proper to receive it,

——

4An et "o amend Chapter Eighty-five of the

onsolidated  Siatutes for Upper Canada,

Q)"'“tih: € Act passed in the thisty-second year
Tegn of Her Mujesty, chaptered nine.
(Assented to 15th Feb, 1871.)

talmhere" it is expedient to facilitate the
omfuthe Decessary examination of a mr'u‘rxed
deed o) ® bY law required, on execating &
Cortifioq, %ds and the granting the necessary
s enqe.. t0ereon : Therefore Her Majesty,
1. goot8 as follows ; —
eighy _eé:twns two, three and four of chapter
Upper Ove’ of the Consolidated Statutes for
tiong gy, "UAda, are herehy repealed, and sec-
Serteq 3 » three ang four of this Aect are in-
2. 1. lieu thereof, )
ﬂueil dn 98se such married woman exceutes
€Xecyte chm the Province of Ontario, she shall
ong of 1y, S2Mme in the presence of a Judge
mop 10 the Courtg of Queen’s Benzh, Com-
Judge 1% 0T the Court of Chancery or of the
Coypy - UDiOr or
of Oy °f & Notary Public for the Province
ario, Or two Justices of the Peace for
iapbeoumy In which such married woman
ny sunshm be when the deed is executed, and
ticeg 0: Judge, Notary Pablie, or two Jus-
Womgay the Pence ghy) examine such married
her g, apart from her husband, respecting
Teq) e:: a0d voluntary consent to convoy her
she o;. ate ag €xpressed in the deed, and if
or Ngm es her Consent, such Judge or Justices,
On theary Publis under his seal of office, shall
certify 7 Of execation by her of such deed
°3'ect'¥ B the back thereof to the following

L I, (07' we ¢ . d

“ Wnserting the name or names an
“{)me Y residence, zﬁc.,) do hereby certify
“in the ¢ this — day of —— A.D., at —
“du) ® County of ——., the withio deed was
“A gexec“ted in my (or our) presence by
"B of —_ wife of therein named,

Depaty Judge of the County

J

*“and that the said wife (or.wives) of the said
“ (insert name of husband or husbands) at the
** said time and place, being examined by me
“(or us) apart from her (or their) husband
¢ (or husbands), did give her (or their) con-
‘“sent to convey her (or their) estate in the
‘“ lands mentioned in the said deed, freely and
* voluntarily, and without coercion of fear of
““coercion on the part of her (or their) hus-
‘“band (or liusbands), or of any other person
‘ or persons whomsoever.”

3. In cage any such married woman exe-
cutes any such deed in Great Britain or Ire-
and, or in any colony helonging to the Crown
of Great Britain, out of Ontario, she shall do
80 in the presence of the Chief Justice, or a
Judge of ‘(he Suaperior Court, or a Notary
Public daly appointed, or of the mayor or
chief magistrate of a city, borough or town
corparate, or any person authorized by the
laws of any such colony for that parpose, who
shall exXamine such married woeman apart from
ber hushand, touching her consent in the
matter, and certify on the back thereof to the
effect, ag by the second section of this Act is
requirad,

4. Tn case any such married woman exe-
cutes any guch deed in any state or country
not owing alleziance to the Crown of Great
Britain, she shull do so in the presence of the
EOVernor or other chief executive officer, or
the resident British Consul, or of Judge of
8 Court of Record of such state or coantry,
or of & Notary Pablic duly appointed, or of a
MAYOT or chief magisirato of a city, borough,
or town corporate in any such foreign country,
who sha] examine such inarried woman apa.rt
from hepe husband, touching her consent in
the Manner, and certify on the back theregf
to the effoct as by the second clause of this
Act is required ; such certificate to be under
the hand and the seal used in the office of the
Peréon or court by the person so making such
eXtMination ; Provided always, that no party
t0 &8y such deed, or engaged in the prepara-
tion thereof, either by himsslf, his partoer or
clerk. shall make the .examination or grant
the certificate required by any of the foregoing
clnuses under a ponalty of four hundred dol-
1ars, t0 be recovered from him, her or them
by A0y person suing therefor in any court of
competent jurisdiction,

5. Scctions one and two of the Act passed
in the thirry-second year of the reign of Her
Majesty, chaptered nine, are amended bg' ox-
punging feom wectinn one the words: *‘any
Judgs or Jusice of the Peace,” and from sec-
ti00 tWo the words ** the Judwze or Justice of
the Peage therein mentioned,” and inserting
in lieu thereof in each of such sections the
words ““any of the parties entitled by law to
take such examination.” ‘

6. The following shall be inserted as clause
three of gaid last mentioned Aect, and ncorpo-
rated therewith: * All certificates of discharge
of mortgage and the registering thereoli',nexz-f
outed or registered previons to the pastz_ ﬁall
this Act, according to the terms thereof, s

Y
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be as valid and binding as if done since the
passing hereof,

An Act relative 1o Unpatented Lands go13
Jor Tazes,

{Assented to 15th February, 1871.)

Her Majesty, &c., enacts as follows .

1. Whenever the proper officer or officers
having by law the power or authority to male
OF execute deeds on sales of lands for taxes
shall heretofore have made or executed or
shall hereafter make or execute any deeq ur-
porting to grant, sell or convey any lanq or
K:rtion of land, the fee of which is jy Her

ajesty, or purporting to nt, sell or
the interest therein ofgany %acatt:ee or ey

ur)
from the Crown, and such deed shal?recgzsg:
purport to be based upon a sale for taxeg of

such land or interest, the Commissioney of
Crown Lands may act uport and treat o1
deed as a valid transfer of all the right and
interest of the locatee or purchaser from the
Crown, and of every person claiming under
him, in, or to such land or portion ¢

the grantee named in such deed, ang ma
cause a patent for such land to be issueq t’;
such grantee on completion of the original
conditions of location or sale, unless sm:l:%l ed
shall be questioned before court of meetint
{'urisdiction by some person intéresteq in guch
and within three months after the passing of
this Act, or within three months afte, gghe
making of such deed, and unless notice of sy ch
deed being so questioned, shall withiy the re-
spective times aforesaid bhe given to the

missioner of Crown Lands, Com-
2. This Act shall not apply to ap
based or purporting to be based y y deed

. Pon g gale
for taxes mad to the first
Toon eprior to the first day of Janu“y'

8. Nothing in this Act contained shall in-
terfere with the authority of the Commission r
,of Crown Lands under The Publie La 39
Act of 1360,” to cancel the original salg t
or location, of any such land, » gran

——

An Act to amend the Aot intituled « n Aot
respecting the Municipal Instituy;
Upper Candada.” one of

(Assented to 15th February, 1871)
Her Majesty, &e., enacts as followg.__

1. Section 6 of the Act passed in the thipty-
first year of Her Majesty’s reign, ct?atp}::rtgd
thirty, is amended by adding the followin
words after the word *warq” on g
line of said section :— When there
than five wards, and lors for
each ward where there are five or more

2. Sub-section 12 of section 298 of the Act
passed in the session held in the 29th anq goqp
years of Her Majesty's reign, chaptereq 51 is
amended by striking out all the words after
the word “Runpers ” in said sub-sectiop,

3. Sub-section (a) of sub-section § of section
246 of the said Act is repealed, and the follow-
ing is substituted in lien thereof: —«
any person, for the non-performance of his

| Width, within t

duties, who has been elected or appointed to
any office in the corporation, and who neglects
or refuses to accept such office, unless good
cause be shown therefor, or takes the declara-

tion of office, or afterwards neglects the duty
thereof, and.”

4. The council of every municipality may
pass by-laws for preventing and removing any
obstruction upon any roads or bridges within
its jurisdiction. .

5. Sub-section 8 of section 299 of the said
Act is amended by adding thereto the follow-
ing: — *““And for acquiring and assuming

possession of, and control over, any public .

highway or road in an adjacent municipality
(by and with the consent of such Municipality,
the same being signified by a by-law passed
for that purpose), for a public avenue or walk;
and to acquire from the owners of the Jand
adjacent to such highway or road, such land
as may be required on either. side of such
highway or road, to increase the wideh thereof|
to the extent of one hundred feet or less, sub-
ject to the provisions of section 325 of this
Act, and to other provisions of thig Act rela-
ting to arbitration.”

6. The following sub-section ig added to
section 349 of said Act: - - ¢ For granting
bonuses to any railway, and to any person or
persons, or company, establishing and main-
taining manufacturing establishments within

“the bounds of such municipality, and for is--

suing debentures, payable at such time or
times, and bearing or not bearing interest, as
the municipality may think meet for the pur-
pose of raising money to meet such bonuses.”

7. Section 841 of the said Act is amended
by adding after the words Separating two
townships in the county,” the following : —
‘“ And over all bridges crossing rivers, over
five hundred feet in width, within the limits
of any incorporated village in the county, and
connecting any highway leading through the
county.”

8. Section 342 of said Actis amended as
follows, by adding thereto the following words :
*“ And further the County Council shall cause
to be built and maintained in like manner all
bridges on any river over five hundred feet in
he limits of any incorporated
village in the county, necessary to connect any
public highway leading through the county,”
and may pass a by-law for the purpose of
raising any money by toll on such bridge to
defray the expenses of making and repairing
the same.

9. Sub-section 8 of section 344 of said Act
is amended by adding thereto after the words
*Townships of the county,” the words “ Or
any bridge required to be built or made across
any river, over five hundred feet in width,
within any incorporated village in the county,

connecting any public highway leading through
the county.” '

10. Sections 301 and 802 of the said Act

shall apply to towns and incorporated villages
as well a8 to cities ; provided always that the
right of appeal as provided by the said 801st
. ]
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section shall be to the judge of the county
court,

. 11. Sub-section 2 of section 801 of said Act
i amended by inserting the following words
after the word ** sidewalk,” in the sixth line:
“or any bridge forming part of the highway.”

12. Section 802 of the said Act is amended
by adding to the end thereof the following
proviso:

“Provided also, that in cases where the
council of any city or town shall decide to
contribute at least half of the cost of such
ocal improvement, it shall be lawful for the
8aid council to assess and levy in manner pro-
vided by the 301st, 302nd, 803rd, 804th and
805th sections of this Act, from the owners of
real property to be directly benefited thereby,

e remaining portion of such cost without
petition therefor, unless the majority of such
Owners representing at least one-half in value
of such property shall, within one month after
the publication of a notice of such proposed
asgessment in at least two newspapers pub-
lished in such city or town, petition the coun-
cil against such assessment.”

13. Sub-section 12 of section 341 of said
Act is repealed, and the following substituted
therefor :

““It shall be the duty of County Councils'to
erect and maintain bridges over rivers forming
township or county boundary lines; and in

e case of,a bridge over a river forming a

undary line between a county and a city,
Such bridge shall be erected and maintained
by the Councils of the county and city ; and
In cage the Councils of such county or city, or
the Councils of such counties, fail to agree on

e respective portions of the expense to be

Orne by the several counties, or city and
County, it shall be the duty of each Council to
abpoint arbitrators, as provided by this Act,

determine the amount to be so expended,
and such award as may be made shall be final.”

14. The following sub-section is added to
Section 280 of said Act:

* Whenever any stream or creck in any

wnship is cleared of all logs, brush or other

Obstructions to the town line between such |

tov‘Znship and any adjoining township into
Which such stream or creck flows, the Council
of the township in which the creek or stream
 been cleared of obstructions may serve a
Dotice in writing on the head of the Council of
ore adjoining township into which the stream
o creek flows, requesting such Council to
n,e{“‘ such stream or creek through their mu-
ICipality ; and it shall be the duty of such
4S8t named Council, within six wmonths after
€ service of the notice as aforesaid, to enforce
- °r° removal of all obstructions in such ereek
t f?tl‘@am within their municipality to the sa-
Sfaction of any person whom the Council of
¢ county in which the municipality whose
ouncil received the notice is situate shall ap-
Point to inspect the same.”
b 18. Section 248 of the said Act is amended.
¥ adding “ or thirty duly qualified electors of

any municipality ” after the word * council ”
in the first line,”

16. Any by-law which shall be carried by
a majority of the duly qualified voters voting
thereon, shall, within six weeks thereafter, be
passed by the Council which submitted the
same,”

17. Section 27 of the said Act is repealed,
and the following enacted in lieu thereof:

“In case of a township laid gut by the
Crown in territory forming no part of an in-
corporated county, the Lieutenant-Governor
may, by proclamation, annex the township, or
two or more of such townships, lying adjacent
to one another to any adjacent incorporated
county,”

18."Section 153 of the said Act is amended
by inserting after the word ¢ aforesaid” in the
first line, the following words : * as well as the
assessment rolls, voters’ lists, poll books, and
other documents in the possession of or under
the control of the clerk.”

19. Sections 29 and 35 of chapter thirty of
the Act passed by the Legislature of Ontario
in the thirty-first year of Her Majesty’s reign
shall be and the same are hereby repealed.

An Act to amend the Assessment Act of On-
tario, passed in the thirty-second year of the
reign of Her Majesty, chaptered thirty-siz.

(Assented to 15th February, 1871.)

Her Majesty, &c., enacts as follows :—

1. That sub-section 25 of section 9 of the
Act passed in the 32nd year of Her Majesty’s
reign, and chaptered 36, be repealed.

2. That sec. 84 of the said Act be amended
by inserting after the word * township” in
the first line, the words * town or village.”

8. That sec. 86 of the said Act be amended
by inserting after the word * townships,”
*‘towns and villages.””

4. That sec. 150 of the said Act be amended
by erasing the letter *“B” in the second line,
and inserting therefor the letter ** C.”

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.

e

NOTES OF NEW DECISIONS AND LEADING
CASES.
Acency—NgegLiGENCE.—An undisclosed prin-
cipal can sue in his own uame on any contraot
of his agent, und it does not affect his suit, whether
or mot, in the dealings with the agent, the exis-
tence of a principal was concealed by the agent,
An agent in whose hands puwas are deposited
as collaterals for a loan made for the principal,
i3 a Dailee for hire so far as the borrowers are
concerned, and is bound to use the ordinary dili-
gence which & prudent man would use in keep-
ing the pawns.
Sueh bailee is only bound to use ordinary
care. This principal can only be held liable for
his neglect to use such care.
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The question of what constitutes ;)rdinnry care
is one of fuct and i« eutirely foyr the jury,
The fact that the bailee us

g00ds of like charncter, may
for the Jury, but is not even prima facie evidence
of ordinary care, when there is evidence of how
the pawns were lost,

While what constitutes ordinary care i3 2 ques-
tion for the jury, yet the court wil] instract them
te weigh, in deciding what amounts to such care
the nature Bf the Pawns, the danger of long b;

reason of the temptaticn, and facilis
“1ty for g
and the diffoult o

y in recoveriog them if lost,
The genernl
discusged —Bank v

of l’mn.cg/lvunia.—-l’ln il
20, 1871, Lo

—
A c
ACTEEMENT PoR Sapg oF Lano—

Staryy
R OF
Fravps — Pagr PERFORMANCE — E

VIDENGR 4,

“I will give £3,500, together with the choi

» Waggon, and teaming
buggy,” o Which he addeq
Plaintiff’g signature,

nrness, or
*“accepteqr with
] The plaintifr Couveyeq tpq
and to defendant, whe Ppaid the sum Tequired
down, and gave 5 mortgage for the balang, but
defendant would not give the borse, &c'

which the Plaintiff gued . " for
Ileld, reversing the Jjudgment of the Count
Court, that he coulq not recover; that the ¢,

+ for parol evidence,
inndmissible, wag required to ¢or
orandum with the Previous letter,
the considemtipn.-——Tay/lor v. Kno
Q. B. 200,

80 ag g shew
wles, 30 U. C.
SaLE oF Goons-mecmn AND AGENT\EX
f:;:ss oF AUTuonn‘Y-Noxsm’r.~Defendam i
ng in Loudon, nnq haviog .
barley in Lis elevator there, employed A, &K
brokers in Torounto, to sel} the same, giving thm;;

a sample, © Wrote defep.

answer to be given to-morrow, i

if accepteqn o,
9th, defendant answered by letter, giving 1(,)12

&pproval, which was recsiveq ou 10th, apg

on
11th g coutract for the sale of the barley

to

plaintiff was signed by him and A. & K., brokets
for defendant, no counter instructions having
been received by them. Plaintiff had seen the
letters of the 8th and Uth before the contract
was signed :

IIeld, that A, & K's nuthority was td sell on
the terms mensioned on 10th, nod that defendant
was not linble on the contract of 11th.—Farrell
v. Hunt, 21 U. ©, C. P. 117,

Mixing Leases—Vennag AGREEMENT FOR
SALE oF—Derecr 1y 'l‘l'rL!:—\'v’uvsn.—l"laintiﬂ",
having verbally agreed with defendant for the
purchase from him of an interest in certsin min-
ing lensey, discovered, within o short time after
& paymeut made by him on nccount, that there
wai some defect in the title, but he never pe-
pudinted the bargain untji just before zetion
brought; on the contrary, continued to act as if
the barguin was valid: Il:1d, that he counld not
recover back the money paid by him, defendant
heving sworn that he wag ready and willing to
carry out his engagement and convey, as agreed
upon.—2PLasterson v. Irwin, 21 U. C. C. P. 132,

MAGISTRATES, JMUNICIPATL,
INSOLVENCY, & SCHOOL LAW,

NOTES OF NEW DECISIONS AND LEADING
CASES,

BY-LAW-—.\PPLICATION TO QUASH-—/\BSENCE
OF 88AL—LICENSES To sELL LIQUORS.—On appli-
cation to quash 5 by-law passed on the 2lst
December, 1869, under the Temperauce Act of
1864, to prohibit the sale of intoxicating liquors,
and submitted to the electors on the 2nd Feb-
ruary, 1870, it appeared that no seal had Leen
attached to the by-law until after the 2nd March,
1870.

Held, that it was no by-law, and therefore
could not bo quashed; hut the rule to quash it
was discharged without costs — /2 re Mottashed
and the Corgoration of the County of Prince Ed-
ward, 30 U. C. Q, B. 74.

Roav Company—Roan Rusxing PARTIALLY
TERoUGH Tows—Riaur 7o CoLrLecT ToLLs
WITHIN Livirs oF Towy.—A joiut stock road
company hnd begum operations auil were in
receipt of tolls several years before the town of
Clifton was incorporated, within which part of
the road ran: Held, affirming the judgment of
the Court of Common Pleas, 20 C, p. 107, that
the company had the right to levy tolls within
the town limits, notwithstanding the incorpora-
tion, and that some of the toll-gates were within
the town limits.— 7% S¢. Catharines, Thorold and
Suspension Bridge Road Company (respondent) v.
Gardner (appellant), (io app.) 80 U. C. Q. B. 109.
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SELECTIONS.

COMMITTAL OF DEBTORS.

The case of Brown v. Watson, Dod, and
ngstaffe was an action brought against the
Sheriff of Surrey and the attorneys of the
®Xecution creditor for unlawfully imprisoning
¢ plaintiff under an order made by Baron
gott at'Chambers. The plaintiff was order-
ed to pay a debt and cost within two months,
or in default to be imprisoned for six weeks.
he plaintiff did not pay, and was arrested.
e brouglht an action ; the defendants pleaded
thejudge’s order, and this then was demurred
to on the ground that the order was a nullity.
he Court of Exchequer held that the sheriff
could not be made responsible in an action for
Obeying a rule or order of the Court, and there
Was jndgment for the defendants.

Was the order of Baron Pigott in accord-
30ce with the statute ? We think not. Im-
Prisonment for debt is abolished, except in
Certain specified cases. If a debtor is ordered

Pay a suin of money by a certain day, and

® does not do so, the judge, after being satis-

that he could have complied with the
order, may commit him to prison. The law
0¢s not say, “If you do not obey the order
¢ judgment of the Court you may be liable to

Prisonment;” but* If you do not obey the
“9der of the judge, and if it is proved to his
SAtisfaction that you have the means of paying,

°N the judge has the power to commit you.”
¢ imprisonment is not contingent on the
N-payment, but on the creditor being able to
e that the disobedience is willful. The

tor is not to be imprisoned for his inability
he 22> but for his refusal to do so although
® hag the means at his disposal. It seems

U8 that & contingent order of eommittal is
in o 1t is not within the authority of a judgo
an Ay case to make an order of committal for
mit‘)ﬂ'ence which may or may not be com-
cedted' The proof of the offence must be pre-
Pement to the judgment. And, further, we
o ark, that, though a debtor may have the
i mﬂs of paying when the order for payment
oug ade, he may by some occurrence be with-
and',neans when tie day of payment comes,

In that case his imprisonment would Lo
tary to law. To this there is the reply
toattil‘t Is the business of the debtor to apply
ang © Judge and explain the circumstances,
tin therefore we rest our objection to the con-
ha 80t order on the principle and rule we
ted.

g

g,

AveSsta

’ad)e do}lbt not that the judges would be
by Y relicved of the burden cast upon them
sllpe ¢ statute. Give the Jjudges, both of the
‘Uth:“-)r Courts and of County Courts the
the g ’;‘Y to levy a distringas upon a part of
‘heree tor’sincome, however derived, and then
et pr BNt be a-total abolition of imprison-
th or debt, without injury to creditors or

e credit system.— English paper.

ONTARIO REPORTS.

QUEEN’S BENCH.

Reported by C. Roinsox, Esa., Q.C. Reporter to the Court. |

Rearva v. Hoggarp.
Conviction—Certainty—Objections to certiorari~Practice.

A conviction, for that one, H., on, &c., *“ did keep his bar-
Foom open, and allow parties to frequent and remain in
the same, contrary to law:” Held, clearly bad, as shew-
g no offence,

A conviction, for that the said H. ‘“did sell wine, beer, and
other spiritugus or fermented liquors, to wit, one glass of
wliskey, contrary to law :» Held, bad, for uncertainty,
38 Not shewing whether the offence was for selling with-
out licenge or during illegal hours,

The charge in a conviction must be certain, and so stated
as to be Pleadable, in the cvent of a second prosecution
f0T the same offence.

In shewing cauge tn the rale nisi to quash the conviction,
it was objected that the recognizance was irregular, be-
ing dated hefore the conviction ; but Held, that this was
ground ouly for a motion to quash the certiorari, or the

allowance of i,
[30 U. C. Q. B. 152)

In this matter two convictions were brought
up by certiorari,

The first was dated 10th December, 1869,
made at Aurora, in the county of York, befors
Benjamis Penrgon, Charles Doan, Jared Lloyd,
and Johp Petch. and convicted George Hoggard,
for that e «<did, on the ninth day of October,
186?‘ at the village of Newmarket, in the county
6f York, keep his bar-room open, and allow par-
ties to frequent nnd remain in tho same, contrary
10 }a%”—George Bonrdman being the complain-
ant; and they adjudged the said George
Hoggard, fur his said offence, to forfeit ‘and pay
the sum of 320, to be puid and npplied according
to 14w, and algo to pay to the said George
Bon.rdma.n the sum of $3 45 for his costs, the
mid_Sums to be levied by distress if not paid
within twenty days, and in default of sufficient
distress they gdjudged Hoggard to be imprison-
ed for twenty days, &c.

The gecond convietion. also on the complaint
of Boarduyan, was dated the same day, before
the Same Justices, for that tloggard did *“on the
thittecnth “duy of November, 1869, at New-
market, in ) county of York, sell wine, beer,
and other epirituons or fermented liquors, to
wit. ona glygs of whiskey, contrary to law:” -'H'l_d
they adjudeed the said George Hoggard, for his
snid offence, to forfeit and pay the sum of %20,
to be paid anq applied, &e. (as in the other con-
viction.)

On the 7y of January, 1870, application was
made in Chamhers to Mr. Justice Wilson to issus
a certiorari to bring up these convictions into
this Court. Tha recognizances were entered into
by Hoggard and his suroties on the 4th of Janu-
ary-  The writs of certiorari were issued on the
10th of January. The convictions, with the
writs of ¢ertiorari, appeared to have been retura~
ed and fileq on the 7th of February.

In Hilary Term last, Harrizon, Q.C., obtained
a rule ealling on the convicting Justices and the
informer to shew cause why the first-mentioned
con¥iction should not quushed, with costs to be
psid by the informer, upon the following
grounds:

1. The conviction does not state any offence.
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2. Nor. state and shew th
law oreatiog such an offence
odsto be stated.

. There is no averment of the hours dur
which the bar.room was open, to sho Tonc
within any such by-law. pen ™ A% offence

othing on the face of the convictj
shew that_ the defendant was a person li(:::szg
to eell spirituous liquors, or in ANy way subject
to the operation of such a law or by-law, ir aJn .

5.' here_wu no charge laid before the con-
vlcémlgv Justices of any sach offence.

5. No evidence before them of an
88 therein attempted to be stated. 7 #1eh offence

7. The penalty and oo t8 1
ranted by e y 8t8 imposed are noy war-

And on other grounds stated in the Papers fijed.

And why the second conviction shoulq
quashed, with costs to be paid by theuinf:: o
upon the following grounds ; e

1. That it does n
offence,

?. The offence, if an
ficient certainty,

- No sale by retail i
the conviction. 7 18 shewn on the fage of

4 Thgre Was no evidence bofore
ing Justices of any such
od to be stated.

The rale was served
14th May, angd oq the co
6th May, 1870,

at there was any by-
a3 is therein attempt-

ot sufficiently State any

Y, is not stated With guf-

) the conyjet-
offenge as therg 8ttempt-

on t!m informer on the
uvicting Justigeq on the

During this term 7, h
. "phy shewed cayg
recognizance rolls attached to each of :l;e Tl:
Yictions purport to be taken on the fourth 4 o0 14
Jannary. in the thirty-second year of the Yo

. . . re' f
whilst the convictions refer;ﬁl :o
therein were made in the 33rd

" ) Year of the peion.

Th:. recogmzl;lnce ig therefore irregular :n?ltg:e

certiorari ought t h

certior ght to be quashed as to both eopyie-
As to the firgt convictio

not be sustained,
As to the second

D, it is admitteq it can-

A ec conviction, the §
Ontario, 32 Vig. ch, 82, sec. 1 euucgs“tt‘:lte o:
person shall gell by retail any spirhuo““ n-
mented, or other manufuoiured | % fer

the Province, without
license usuthorising him so to do Th
. ) e
was coll:wcted of the offence of selli fendant
and otber spirituous or fermented i
% | quora, i
one glass of whiskey, contrary to law, o mit,
viction i3 sufficient and ought to be syupn:
Thf; ob}ieec(iou to the recognizance ougﬂ‘:s::lgig.
Yal: Rex v, The Inhabitants of Ab .
E. 795. / Abergede 548
. Harrison, QC., contra.
tified if) sufficiently referred
dalq 13 mentioned, and
aEamst the defendant is 8ta
the record of conviction The mist,
. nke j
date of the recognizance roil cpg do n?) l}?ﬂ:,l:,e,

At all events, the magisirates and ;
cannot now take thj j

returned the conviction,
bring up the point they sheuld have

N taken the
course ruggested by the cage referreq t: . :ud
moved to quash the certiorari, and enlurgeh the
return of the writ, to enable

the defeyg,
: nt to
swend the recognizance rojl Or to enter into &
new one.

'l‘hg Convictioy cer-
0 in the roll, The
the offence charged
ted exactly ng iy 10 in

i . The first conviction is bad for not shewing or
reciting any by-law against keeping a bar-room
open, or that defendant kept a tavern, or was in
any way liable to be fined. Newman v. The
Earl of Hardwicke, 8 A, & E. 125, shews that
when it is not permissible for keepers of ale and
beer houses to keep open their houses for sale of
liquors before 4 a.m. nor after 10 p. m, or
permit the same to be drunk on their premises,
yet in a conviction for permitting beer to be
druck and cousumed on the premises at & time
declared to be unlawful by the order of the Jus-
tices of the Peace, against the tenor of the
license granted to the plaintiff, and contrary to
the form of the Statute, the exact time ought to
be stated, and that the magistrates made the
order which it was alleged had been violated.
Section 362 of the Municipal Act does not make

the conviction good. See also R. & H. Dig.
¢« Conviction,” 4.

The second conviction is also defective. 1t
does not allege that the defendant was convicted
of any of the offences named in the Statute.
The offonce is charged in the alternative. It
states he was adjudged guilty of selling wine,
beer, and other spirituous or fermented liquors.
If it had stopped here, it could not be said what
offence the person named had been convicted of.
whether selling wine or beer or other 8pirituous °
liquors, or other fermented liquors. The mere
addition of * to wit, one glass of whiskey,” can-
not make the conviction certain and good in
other respects. It does not sny the sale was by .
retail. Rezv. Morley. 1 Y. & J. 221, isa strong
authority that this couviction is bad. In that
case the defendant was charged with importing
or causing to be imported foreign silks. Judg- -
ment was arrested because it was uncertain
which offence was charged, viz., importing the
silks or ocausing them to be imported. Many
authorities are referred to there, and the general
doctrine is sustained, that informations op con-
victions must be certain, not in the alternative,
and be o stated that if the defendant should be
again prosecated for any of the pamed offences
he might plead the former convietion : Regina v.
Craig, 21 U. C. Q. B. 552; Rex v, Pain, 7D &
R. 678; Rex v. North. 6 D~& R 143; Reid v.
Ale Whinnie, 27 U. C. Q B. 289. The evidence i
returned with the conviction, and does not shc\.'
that the whiskey referred to was sold by retail
hy defendant, or sold by any oune. See 32 Vie.
ch. 32, scc. 1, (Ont.): 33 Vic. ch. 28, sec. 1, %
(Ont).  In the Attorney-General v. Buailey, 1 EX-
281, it was held that sweet 8pirits of nitre wer®
not * spirits” within the meaning of the Englis®"
Excise Acts, y

Riomarps, C. J., delivered the judgment of
the Court. P

As to the conviction first referred to, the ob"
jection taken to the recognizance seems of Jitt!®
consequence. Many authorities lay it down th
even in those cases where the statute epacts thsb:
no conviction under it shall he removed by
certiorari, if tho justice convict where there is B ;
Jurisdiction, the certiorari is not tuken away. ki

Ia such a case, where the eerfiorari has b
issued, and there has been some omission, 3
proper course seems to be to move to quagh %
writ or the allowance of it, and ndt to shew tP
defect as cause against quashing a bad con é’
tion. When the objection is to some irregularit ‘
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1n gbtaining the allowance of the eertiorari or to
e issue of the writ itself, if moved against as &
Substantive matter the Court might give an op-
Portunity to amend. but if urged against quash-
Ing a bud conviction no such opportunity is
Morded. I am not impressed with the weighs
of the objection taken to the recognizance as re-
tarued on ncoount of the error in the number of
the year of Her Mhjesty’s reign in which it is
alleged to have been taken. If not more formid-
® than it appears to me now, I should say
hat the objeotion to it cannot according to the
Practice be taken at this stage of the proceedings.
e firat conviction, being acknowledged to be

on the argument, will be quashed.

The second conviction seems open to grave
Objection. It is not alleged that the defendant
the wine. beer, &ec., without having a
licenge, He may have sold the glass of whiskey
°°ntrm-y_to law, and have had a license.

Under the 28vd section of the Ontario Act, 82
Vio. on, 32, in all places where intoxicating
"‘lﬂpu are allowed to be sold by wholesale or
i1, no sale or other disposal of the said
liquors shatl take place therein, or on the prem-

8 thereof, or out of or from the same, to any
8 T80D or persons whomsoever, after 7 p.M. on
(L rurday night till 6 A. . on Monday morning

ereafter. The section goes on to provide that

ere shall be no sales in cases where by the by-

Y8 made by the municipality the bar-rooms
87 to be kept closed.

8 the offence for which the defendant is con-
Yicted for selling without & license, or, having a
ing 3¢+ i8 ho convicted for selling the liquor dar-
+& the hours within which it is forbidden by

¥ t0 be sold? In either case he would be sell-
thy 0Btrary to law. The authorities seem clear
tha the charge must be certain, and so stated
m“ i prosecuted again for the snme offence he

®Y plead the former conviction.

to : Would appear to be all the more necessary
|°0k'3f0rce this rule in the present instance, fol:
it g at the papers sent up with the certiorars
of u?m! a8 if the defendant has been convicted
ong .., °ence stated in the two convictions on
® complaint, which charged iin with selling or
‘mpoa D of spirituous or fermented liquors con-
'Y to the form of the statute.
. he evidence returned in both cases seems to
3¢ been taken on this complaint, and a single
Onme“ deposed that he was at Hoggard’s place
'h.the 13th day of November, got one glass of
wi "®key, and paid'five cents for it; it was five
Dutes to ten o'clock on Saturday evening. Re
Hoggard’s nanie on the sign, and as far as

Saw
the:
tge d“Ponent could ascertain he was ¢ boss” of
® hougg,

L] . N
oﬂ‘g, the defendant had a license the proper
deemce for which to have convicted bim, if they
bety ed the evidence sufficient, was selling liquor
liceneen the forbidden hours. If he had no
- of sels]? then he should have only been convicted
ere 1.5 the spirituous liquor without a license.
ter : be_m[; 80 much uncertainty about the mat-
"i:ie Othing bemg. said either in the complaint,
a :10'0: Or conviction, whether the defendant
vioti icenge op not, we think the second con-
on also cannot be sustained.

Convictions guashed.

ALLAN v. GARRATT AND WiILLIAMSON,

Insolvent 4.t of 1864—Deed of composition and discharge—
Ezecution by insolvent, &c.

G. & Co. having mado an assignment on the 4th July,
1868, & deed of composition and dis , dated 8th
August, was filed on the 14th September, 1868, not
being then signed by the insolvents. It was confirmed
by the County Judge on the 2nd December, 1868, but

@ confirmation was reversed in this Court in March
following, on the ground that the insolvents had mot
Xecuted it. Afterwards in the same month the insol-
vents executed the deed, without any previous leave from

© Judge, and withont refiling it; and they then set it
:gt:s & defence to this action previonsly brought on a

Held, that the plaintiff, a non-assenting creditor, was not
Und by this deed, for the evidence (set out in the case).
shewed ‘that the members of the insolvent firm had
indiviqua) creditors, and it provided only for partner-

ship debts,
Per Richards, C.J, The deed was invalid also, because

R0t properly executed by the insolvents,
Per Wilggy, J)r Such exegutibn was not an alteration of

the deed, for the insolvents being named in and parties
the deed were ouly perfecting, not altering, it by
eXecuting ; but the deposit of such deed with and notice
thereof by the assignee, under sec. 9, sub-sec. 2 of the
Act ot 1864, were necessary after the execution by the
IN8olvents, and for want of this it was ineffectual.
eld, also, that it was no objection that some of the
fS38enting creditors had executed in the name of their
8 and by procuration, and that no power of attorney
::; D;‘zvad, for they had accepted the composition
or

“ld, algo, that, the platntiff was not prevented, by havx%g
p"i‘;“déﬂl claim before the assignee, from going on wi
action, - .

Held, algo, tat the plaintiff having so proved, and having:
obtained an order in this Court jo 86t aside the insolv-
ents discharge in the Insolvent Court, with costs to be
PAid to him out of their estate, was precluded from
°bj°cﬁﬂg that the assignee was not duly appointed.

{30 U. C. Q. B. 165.]

Declaration on a promissory note, made by
defendantg under the firm of Garratt & Co., dated
st Toronto, 1st June, 1868, payable four months
after date to the order of John Allan & Co., who
indorsed it to the plaintiff. The action was
¢ommenceq on the 25th November, 1868, in the
County Court of the County of Hastings, and the
declaration filed on the 28th February, 1869.

On the 19¢h March, 1869, defendants pleaded
88 t0 all except $28 55, part of the money claim-
ed. that the defendants heretofore, trading at
Bellevillg, in the County of Hastings, under the
fir® of Garratt & Ce., being indebted to the
plaintiff 4g mentioned in the declaration, and to
others, apq being unable to meet their engage-
MEDLs, g deed was made on the 4th July, 1868,
under the provisions of the Iusolvent Act of 1864,
a0d of the amendments thereto, between the de-
fendnnts, trading uuder the firm of Garratt &
Co., of the first part, and Jobn Parker Thomas,
of Belleville, an official assignee for the said
Conaty of Hastings, of the second part. whereby
defendants, under the provisions of the Insolvent
Act of 1864, and amendments, being insolvent,
voluntaril y assigned to Thomas (accepting thereof
88 adsignee under the said Act, aod for the pur-
POBS therein provided) all their and each of
their estate and effects, real and personal, of
every nature and kind whatsoever, to have and
to hold to Thomas, assignee, for the purposes of
and under the said Act; and a list of the credi-
tors of the defendants was thereto amne'xedf and
other the requirements in the Act contained duly
performed, to make the same a valid aud binding
ssfignment by the iusolvents according to the
#0id Act: that the assignee duly accepted the
sAT™e, and received proof of the claims of the
creditors of the defeudants; and the plaintiff,
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before the commencemen
come in, and did come
ceedings. and assented t
. proved his claim thereunder, to wit, the cauge of
action in the declaration meutioned. And defep.
dants say that thereafter, to wit, on the 8th da
of August, A.D. 1868, a deed of ¢ompositiyn
and discharge, under the provisions of ¢
Act, and under the said nssigninent, Was made
and entered into by and between the defendanty
of the first part, and the teveral persong whoge
bames und seals were thereunto subseribeq and
affixed, being also respectively creditors, op
agents, or attorneys of creditors of the der:eud.
ants, and being n majority in number of those of
their creditors who were respectively credilofs
for sums of $:00 ang Upwards, and who repre-
sented at least three-fourths in value of‘pne
linbilities of the suid defendants, of the seconx'.l
part (w!xich said deed, without the schedyle was
set out in the plea).  And defendants ayep that
there were no gcparate creditors of ‘

eithe
them the defendants, and that the deed";,::

t of the suit, elected to
in, under the 8aid pro-
o said ussignment, apd

w
respectively creditors for sums of §1 g
wards, and who represented atlenst three.founb,
1n value of the liabilities of the defendantg . d
all other requisitions under the [nsolven, o
have been observed, so as to make
composition and discharge have the
with regard to the remai%;der of the ey ect
the defendants, or either of them, and b
to the same extent upon him and them, 5 if
they were also parties to it. And defe;;d‘sntl,
say they have always been ready and wiljj, to
pay the said composition according to the , id
deed, secared as mwentioned in said deeq . d
that they offered to pay the same ;tccordi;, M:o
the said deed, and before action Proffereq and
tendered to the saiq plaintiff the Promissory nt
of the defendants endorsed in termg of 8aid ¢ ode
but the plaintif would not oy

receive the
And the defendants bring into Court un

next plen, $28.55 ag the composition on the 1ai

tiff’s claim now matared: i e, the Amount (I:fm:-
first nots made by defendants and endorged um; ‘e
the terms of the composition deed, which h”
matured since the tender of the nate by th das
fendants to the plaiutiff; apg all thi e

e hindiug

ng8 hav
been doue and hapoened to render the sfid d: g
of composition and discharge valid e

in law, and
to release the defendants ' oan
3 fendants fx.mtbecauseoractmn

in the iutroductory part of the plea
And us to $28 55. ahove referrad to,
bricg the same into Court, and say it
to satisly the claim of the plaiutiff in
the mntters thercin pleaded to.-

On the 19th March the nintiff jo; .
on the pleag, p Joied jsgye

Under the Law Reform Act of 18

is tnough
Tespect of

68. the ¢age

was taken down to tpial 1t the Springy Asg:
of 188" for the Count of Hastings parc>
Wilson, J, J g%, before

The assignment by the defenduntg :
etate and effects to My, Thomas, :beozt%lg;:
assignee, on the 4th of July. 1868, as get out in
the plen, was proved, aud that the plaintiff
proved his claim before the assignee uadep that
assignment at $151.17.

The execution of the deed o

f composition gnd
discharge, dated 8th August, o

1868, by thirteen

he gnid .

out of twenty-three of the creditors who had
signed, and who were creditors for over $100
each, was also proved. The claims of the credi-
tors whose siguatures were proved exceeded
three-fourths iu value of the total claims of all
the creditors having demands of $100 and up-
wards against defendants. Many of the credi-
tors were co-partners in tradé, and signed the
names of their respective firms; others signed
the names of the firm or of their principals by
procuration; but they had all received the pro-
missory notes given as the composition notes,
except the plaintitf and Hughes Bros., of Mon-
treal, whose debt was about $20(.39. On the
19th August the plaiatiff proved his debt at
$162.17, before the assignee, and the assignee
received it on the 15th October, 1869, The
assets of defendants’ estate were $9,000 or
$19,000. The assignee thought 78 6d. in the £
was the full value of the nssets. 'Tee composi-
tion agreed 10 he paid was 10s. in the £

The assignee at first was named by the Board
of Trade of Belleville, not an incorporated board,
but afterwards by the Board of Trade of King-
ston. Several creditors had filed their claims
before the deed of composition was filed. The
composition deed was filed on the 14th Septem-
ber, 1868, and did not then contain the signa-
tures of the defendants. The deed was confirmed
by the learned Judge of the County Court of the
County of Hastings, and he discharged the in-
golvents absolutely on the 2nd December, 1868,
though the discharge was opnosed by the plaintiff,

The plaintiff appealed against the decision of
the learned Judge of the County Court in Hilary
Yerm, 1859, to this court. ''he judgment of
this court was given on the 6th March, 1869, |
allowing the appeal, and the order of the learned .
Jjndze in the court below granting the discharge
of the insolvents was dirccted to he rescinded.
The principal greund on which the Jjudgment ”
was given was the omission on the part of the
defendants to execute the deed of composition.
See the report, 28 U. C. Q. B. 266,

The signatare of the defendants was affixed to
the dee’l of composition about three weeks before
the Tst of April, 1859, aud after the commence-
ment of the action. Tt did not appear in the -
evidence that any leave had heen given by the |
learned Juige of the County Court to sizn the -
deed, or that it had heen refiled after it was
executed by the defendants. The witness who
8aW it signed by defendants said it wag executed
by them in Mr. Ponton’s office, and Mr. North-

rup, the clerk of the Couuty Court, was not
present. :

The plaintifP’s counsel ohjected at the trial
that the deed of composition nod discharge was |
not executed by defendants ut the time this :
action was brought.

2. That that deed only relates to partnership. -
debts of the insoivents, and does not bind non-.
assenting creditors for partnership debts or othef -
debts, o

8, The deed should have beon for the benefit °
of all the creditors, without distinction ag 10 :
partoership debts or individaal debts,

4. There was no proper or suffieient cvideno® |
of the execution of the instrumeat by the di#*
charging creditors, the execution of some bein§ p
in the name of partnership firms, and it not bein§
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8hewn by whiel, partuer of the firm, add whether
under power of attorney or otherwise.
-10mas was not a duly appointed assignes,
:l:;dbemg appointed by a duly qualified board of
e
6. It was only shewn that three or four credi-
‘?TS Proved their claims before the official as-
Signee, and that is not sufficiently proven.
cons A8 to the plea of payment of money into
in:rt' the amount paid in does mot cover the
. erest, bat only the face of the note, and there-
"P? defendants must fail.
. learned judge called the attention of the
Pm‘tles‘to the fact that the pleas were in bar of
80 action, ang not to its further maintenance,
exar Y 8hould have been, the deed baving been
Xecuted by the defendauts after the commence-
N 0t of this suit. He, however, gave leave to
Jmend by Putting the pleas right as to this point
it Necesvary,
d He disposed of the case without a jury, and
ecided ip favor of the defendnnts, reserving to
1© Plaintiff Jeave to move to enter a verdict for

8t ift‘or 8uch amount as the court might think |

» 18 of
Ruit-
Wajnty;
Quest;,

opinion he was entitled to succeed in the
© added, he would do what he could to
0 the arrangement, but there were grave
18 which required consideration.

othn~ Easter Term, 1869, K. Mackenzie, Q. C.,
s":""‘d % rule nisi, pursuant to the leave re-
$15§ » 1o enter a verdict for the plaintiff for
mj h‘GQ, or guch other amount as the court

8Ot think the- plaintiff entitled to, on the

th::nds taken at the trial, and on the ground
begy " the evidence the verdict should have

oresn e0tered for the piaintiff for the said sum,
digy :’? other sum ; or for a new trial, the ver-
1 “Ing contrary to‘law and evidence.
Cayg the same term Wallbridge, Q C., shewed
1864& nder gection 9 of the Insolvent Act of
Bolyepr.) deed binds all the ereditors of th'e in-
The B8 Phere were mo individual creditors.
triull_)l“" shews it, and it was so proved at_the
Asty amford v. Clewes, L. R. 3 Q B. 729.
of th the executing creditors signingiq the names
bug €Ir firms, they not only sign the instrument
there;}"e received the composition under it, and
disa 1€ BT€ bound by it, and no oune else can
2 objection now. Bloomley v. Grinton
. Y- C. Q. B. 455, is an authority establish-
siene. POIL.  As to Thomas's authority as
im°nee‘ ihe plaintiff proved his debt before
' Ad elegtag to prove under the commission,
Chnnot pow deny the authority of the as-
mo,,,e’8°" Proceed in this action : Elder.v, Beau-
13 g E. & B, 353; Newton v. Ontario Bank,
The rllm-t 652; 8. ¢. in Appeal, 15 Grant 283.
ral] Plaintifry by taking issue on the plea gene-
deeg ™Merely put in issue the execution of the
Prec;da,“,d 10t the performauce of all conditions
Liig gum': Bramble v. Moss, L. R. 3 C. 1. 461.
by th Micient g shew that the deed is executed
the .. PTOPer number of creditors represeniing
equx:;’f’e“ Bmount of debts, aud it is of no con-
the g '°¢ whether they prove their claims before
Coury Slgnee or pot, As to the amount pmd-m_to
Wag é,ﬂ-’e Uote was 5s. more than the plaintiff
Taey ¢ mﬂed.t" under the composition arrange-
iZon ® cited Wright v. Jelley, L. R. 4 Ex. 9;
and v, Emary, LR 3'C. P. 548; In re Holl
1y &r W 13 Grant, 668; McNaught v. Rusaell,
P SN 61 the judgment in this court when

the allowanee of the discharge of these defend-
ants wag set aside, 28 U. C. Q. B. 266; Clapham
Y. Atkinson, 4 B. & S. 722; Dingwallv. Edwards,
4B & 8. 738; Hodgson v. Wightman, 1 H. &
C. 810, :

K Mackenzie, Q C., and Hendersan (of Belle~
ville) contra. The deed of composition and dis-
charge wag signed by defendants after it was
filed, only about three weeks before the trial,
without any leave or authority from the County
Judge to make the amendment.

Sub-sec. 2 of sec. 9 of the Act of 1864 contem-
Plates the deposit of the deed with the avsignee
aftec it hag been duly executed. Sub-sec. 6
suthorizes the filing of the deed wich the clerk
of the court, and an application for its confirma-
Y01, after giving notice. It must he filed so
that the creditora may have access to. The
statute contemplates notice to be given and steps
taken within a certain time after filing, or after
the deed has been duly executed. Now when
™13 this deed duly executed, and as s duly
éxecuted deed has it ever been filed? There
has been a material alteration of the deed after
it was filed  Under this English Act this would
av0id the deed: Seilin v. Price, L. R. 2 Ex. 189.
Wood y. Slack, L. R. 3 Q. B. 379, merely decides
that where the deed when registered was a valid
instramep, adding two names to the schedule
would yot make it void. The second and third
2rounds of nhjection seem concluded by the judg-
ment ulready given by this Court in disallowing
the dischnrpe of the delendants by the County
Judge of Hkstings, and tbe following authori-
Yios: Rizon v, Emary et al, 1. R. 3 C. P. 546;
Bz parte (len, In re Glen, L. 1t. 2 Ch. App. 670;
Tomlin ¢t al.'v. Dutton, L. R. 2 Q. B 466+
European Central R. W. Co. v. Westall, L. R. 1
Q B gy, Steiglitz v. Eggington, Holt N. P. C.
1 The extract from the evidence given before
the commissioner, and filed on the trial, shews
there were separate debts. There were only six-
teen nameg to the deed representing debty over
#100.  Five of these names are signed by pro-
curation. Being a deed cacl one must execute
it under gey| : Steiglitz v. Eggington, Holt N. P.

191, The five persons executing without
suthority reduces the namber to eleven.

he plaiatiff could not appenl until he proved
his debt, aud the deed of composition and dis -
chArge was not entered into uatil after the
sssignment,  His proving under the commission
i3 10 bar o this action: Harley v. Greenwood, 5
B. & Al 103, The payment into Court is not
sufficient. 1t should include the interest down
to the time of paying into Court: Kidd v. Walker,
2B. & Ad. 706, ‘

RiCHARDS, C.J.—~Tlo deed of composition and
discharge is set out in the Jjudgment of Mr. Jus-
tice Wilson in the matter of the insolvency, when
it was before this Court, 28 U. C. Q. B. 266. It
88€mS only to refer to the debts of the insolvents,
and not in aay way to their individual debts
and creditors, if they have any. The authorities
referred to ghew this is the effect of the deed, wnd
that it does not bind non-nssenting creditors
of the partnership or of the individual partners
only “This seems to be the view entertained by
Mr. Justice Wilson in the judgment referred to.

It4s contended that both defendsnts had in-
dividual liabilities. Williamson, in his evidence
before the Judge in the Insolvent Court, which
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was filed on the trial of this cause, said he had s | and before the two months contemplated by sub-
lease of C. Brown, of Montreal, of a dwelling | section 7 of section 9 of the Insolvent.Act of
house, for fifteen months, payable quarterly: the | 1864 have elapsed, these defendants, huymg be-
Tense had not expired when the assignment was | come parties to the deed, set it up against the
made; it was leased to himself individmlly, plaintifi’s olaim in this action,

‘There was further evidence about the debt to his (T be continued.)
mother, which he said was g gift and not a debt, -
‘and she had agreed to forgive him for workin

for her & year since the assignment. ile apid he CORRESPONDENCE.

had paid a quarter’s bouse reut after the Assign- | T TR

ment; the lease was current ut the time of the

assignment; whatever reat was due at the time To> TaE EpIToRS oF THE Law JourNaL.

of the assigoment, or accrued after, he puid afrer GentLEMEN, —I wish to draw your attention
the assignment. Was not certain if rent que g¢

time of nssignment; there was disputed reny yy. | t0 the 60th section of the Dominion Statute,
paid arising out of a dispute about taxes, 82, 33 Vic. cap. 22 (1869), whereby, without

In Garratt’s evidence, taken before the . i : i i
of the Tusolvent Gomre x;nd aluo iled on e tl:;lugl? declaring such offences as are therein provided

he said he lived in Mrs, Huot's house ang had a against, to be crimes or misdemeanors, it is

written lease for five years from the gt Septem- | declared, that * whosoever unlawfully or ma- |
ber, 1866, rent Payable quarterly :

lease 1 iciousl i injury or spoil

ourrent: part of u quarter had aceru hen | licious Y commits any damage, i Ju;‘y T sp ¢
not due when the assignment was mads He | t© ©F upon any real or personal * property |
com. | Whatsoever, either of a public or private nature |
is liabilities | for which no punishment is hereinbefore pro- |

N;';:::‘:l:r::::h:htem. tion bet Wi vided, shall, on conviction thereof before a

ransaction between illiam- | . . -

son and his mother is not clearly shewn lt‘hn:t Jjustice of the peace, f:orfext and pay such sum

i the Judge, | of money, not execeding $20, as to the justice
. .l 2
this cauge. | gseems meet, and also such further sum of \‘
in all about $1,200. The lurgest part went | ON€Y &S appears to the justice to be g reason- %
Paid whep | | able compensation,” &c.; “which last men-
wos hble. I owe her that amouut, ez, ioned sum, &e., shall be paid to the party |
amount of notes I turned out to her. 1 otpt the | th ! ! paic party |

still the differeace, » % x° o e her | yoorieved,” &c., and if the moneys are not paid

the timg ] o . ,
assignment was made I owed her A balane, 3:; with costs, ‘“the justice may commit the
made ngreement since I made assi

main t1o P o e lgnmeut to re- | offender to the common gaol, &c., not exceed- ;
10 the year and wipe out the de L A " :
It was o gifr, and not o debt which she coutd | 18 two m.onths, &e., ant.! kept ut.; hard la.bor, ,
Sue for * % % [ p.g agreed with brother &c.; Provided that nothing therein contained ]
for $400 a-year. He and mother live together, | ia to extend to cases where the party acts-

My services go to her nud ehe forgives my gopy »r i 1 iti |
» ebt. 8 ] S e
1t does not appear, what these notes wzre : I:nt under a fair and reasonable supposition that he |

be turned out to her; uor when he turaed thep | D2S a right to do the act complained of, nor to

- him jn | any trespass, not being wilful and malicious,
m ¢ . . . s . )
debt which be owed; she is p 0 be s | committed in hunting, fishing, or in the pur

. . od wy ey
much his creditor, tht he agreed to Work o ::3 suit of game,” &e,

toddi;:harge the liability. Thiy looks very like Now it occurs to-~me to enquire of you, ‘|
& debt.

. 7
The lessor of the house under the sixth seoion thatas the words unlawfully or mahcmusl'y !
of the Insolvent Act of 1864, and sectioy 14 of | are disjunctive, whether or not any complaint
;heln'mendu:g Aect' <t)f 1?63; w.ouldl 8eem to hove | for a trespass where the damage is within |
¢aim on the estate of the insolvents for hi : o
Tent then due or accruing due under the lea:e lfl;: the prescylbed amount, :fnd there can be n‘o
the year then current, or perhaps more, gnq this | Pretence for the party acting under a supposi- |

certuinly seems like an individual debg, tion of right, may be tried summarily by 8
These Intter remaris will PP equally ¢o | justiceof the peace under this statute ? because |
Garratt’s lease then tubsisting. :

The deed of : dd every trespass is “unlawful” whether it be -
e deed of composition an ischnrge ot the | « P 1
comnutencement of this suit, and to Withig thr!ele mghcmus or not. . . :
weeks of the trial, aceording to the judgment of Most of the preceding sections congtitute

the court, was not a vulid and binding instrumeny particular acts “unlawfully and maliciously ”
on the plaintiff, for t},e reason that j

. : A t was not committcd, misdemeanors or felonies, and cet- |

sigued by the insolvents, The Nstrument, 44 | . . "
understand, had been filed. The disclmrge of the tain other acts of a more grievous nature ar ;
defeudants under it had beeq coafirmed, anq 5, | constituted felonies ; or the words * unlawful- 4

~ vrder made granting (he discharge anOIute]y. ly” and ‘“ maliciously” are coupled by the

This order having been uppenled from, wogq dig- . s 1 f ots
allowed.  Without taking suy further stopg iy | CORJUNCtOD “and.” So that if there cxists :

the Ingolvent Court, or giving any further Botige, ! N0 doubt (which I do not admit) as to the |

]
5
i
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POwer of the Dominion Legislature over that
class of cases. I should like your opinion a8
to whether or not the Jurisdiction of prescrib-
Ing g remedy for a civil trespass does not
long exclusively to the Provincial Parlia-
;nsesn;?lmder the British North America Act,
I °b§eWe the Acts respecting petty tres-
?:;“: 0 Upper Canada, Con. Stat. U. C, cap.
Tel!;ai 0d Statute of Canada, 25 Vic. cap. 22,
D Unrepealed. I imagine if either were

. e re[.)ea!ed it would have to be done by
secﬁol‘owucml Parliament under the 13th sub-
" of section 92 of the British North
omenca Act, 1867; and if similar or any
“e.r Provisions were to be made by the same
lament j¢ might well be done under the
s.“b-section of the same section, because

::e 'S Power given to impose punishment by
any,]pena]ty or imprisonment, for enforcing
any :;W of the .Province made in relation to
of sul:tter coming within any of the classes
omj Jects enumerated in that section. The
ion Act of 1869 purports to repeal the

. Se:;cﬁm of Con. Stat. of Canada, cap. 93,
ate oforth in Schedule B. of Dominion Sta-
" 1869, cap, 86, p. 410, unless the second

g’fph of the 1st section, which provides a
that :"de field for thought and consideration,
Telagy, Such repeal shall not extend lo matters
vaing' Solely to subjects as to which the

Clal Legislatures have under the B. N.

]h;]. ) o, 1867, exclusive powers of legislation,”

Visiong e !'e;}eal, and withholds from its pro-
) Certain cages of petty trespass.

Vould be interesting to know your opinion
tutey Whéther section 28 of Consolidated Sta-
omin: anada, cap. 93, or the section of the
Tegany b Statute just referred to is to be

- %4 88 the gole authority for a summary
E::):l:‘tltmg for a petty trespasz not maliciously

Oth °d. You will observe that the terms
the 2é:§twh of thé Dominion Statute, and of
of Op Section of the Consolidated Statutes
torm Dada, cqp, 93, are not the same. The

S of !:he latter are, ¢ If any person wilfully
ously commits any damage,” &c., and

iel
@ te,
"8 of the former are, “ Whosoever un-

z“’w.)"ul .
d‘lmagg’ ?&l;. mahciously commits, &c., any

Yours, &ec.,

Febm"y » 1871, Uxiov.

exi[;rtze above affords an argument for the
Such noe of a competent court to settle all

Questions, anq thereby avoid involving

People who have to administer the law in
trouble. The subject is well descrving dis-
cussion. If the expression of our opinion
would probably serve a useful purpose, we
should not hesitate to consider it in all its
bearings. It involves one of many difficult
questions of constitutional law which will pre-
sent themselves for decision under our new
political state of existence; but because those
of our subsecribers who are magistrates, and
who are not supposed to be well versed in
law, may be misled, we think it well to say as
to the first question put by “ Union,” that the
920d section of the B. N. A. Act, 1867, con-
fers upon the Provincial Legislature the power
(to the exclusion of the Dominion Parliament)
to make Jaws in relation to property and civil
rights; and, as a general proposition, we think
with that power goes the right to legislate,
prescribing remedies and punishments for
trespass or injuries thereto—for whatever
affects the subject at all, the powerto legislate
upon it must be confined to one jurisdiction,
and cannot be divided between the two legis-
lative bodies—that is, for anything short of,
Or apart from, a criminal offence. If it be
considered necessary to constitute any act or
trespass relating to property, or any other
subject, 5 crime, the Provincial Parliament
would still possess the undoubted right to
prescribe and control the civil remedy; the
Dominion Parliament alone would have the
exclusive jurisdiction to declare the crime and
prescribe the procedurc and the punishment;
but nothing short of enacting a law declaring
the crime would take the remedy out of the
jurisdiction of the Provincial Legislature.

AS to the last question in ** Union’s” letter,
we think the word “ maliciously ” does not
materially affect the question, unless the
Dominion Parliament were to declare that the
“wilfully syp maliciously,” or * wilfully or
malicious]y,” or “ unlawfully or maliciously
doing certain acts affecting a man’s property
or civil rights should constitute or be declared
a crime or misdemeanor ; and for want of that
exercise of jurisdiction, we are, as at present
advised, of opinion that the 22nd section of
C. 8. of Canada, c. 93, is still in force, and
that it will be probably decided by the
Dominion General Court of Appeal when con-
gtituted, and that if the Dominion Parliament
chooses to exercise jurisdiction on the subject
it can only be done bty way of making & law
in such a form that there will be no doubt of
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SPRING CIRCUITS, 1871.

EAsTERN CIROUIT.— M. Justice Wilson.

Brockville ..,. Tuesday ........March 21

. Tuesday ..... . 28
Monday ......April 8
Wednesday..... ¢ 12
Tuesday ....... ¢ 26

Kingston .
Cornwall ...,

1Orignal . ... - Monday .......May 1
Pembroke, .. .. ........ Monday ... &
MipLaND Ciroulr.—Mr. Justice Morrison.
Whithy . cevvever e Monday . ...... March 29
Napanee ... . ... ........ Monday ... <« '
Cobourg ..... .. - Monday ......April 10
Lindaay ........ - Monday . ...... 17
Peterborough... . - Friday ... o« 21
Picton .......... .. Tuesday . ...... May 2
L Belleville ... ........... Friday ... ..... . &

N1agars Cincurr.—Mr. Justice Galt,

Hamilton ................ Monday ....... March .‘Z?
Milton . ...... . Wednesday.....April 12
St. Catharines . ......... Monday .. ... !
Welland ................. Monday ... ¢« 24
Barrie.. ..., Monday .. .....
Owen Sound ............ Tuesdny ..

Oxrorp Circuir.—The Chief Justice of the Com~
mon Pleas.

uelph . ..ooceiee veeennnas Monday . ..... March 20
%ooé’stock . . Monday ....... « 27
Berlin ... ..... ... Monday ........April 8
Brantford ................ Monday . ..... « 10
Stratford ..... sveeee Monday .. ..... o 17

25
Cayuga . ... ..e. Tuesday ....... 2
Simeoe. . v veees e, Tuesday .....May 2
WESTERN Circutr — The Chief Justice of Ontario. ;
Sandwich /............... Tuesday . ......March 21 ]

Chatham ..., -o-. Tuesday ...... +« . 28

Sarnia ........ . <« Tuesday ......April 4
St. Thomas .. oo Tuesday ....... '« 11
Londm ........ - Monday ., ..., « 17 |
Goderich . ... -+ Tuesday.. .....May 2
Walkerton ............... Tuesday........ < 9.
Homz Crreurr.—Mr. Justice Gwynne. :
Brampton................ Tuesday ....... March 21
Toronto ... ..., Tuesday....... -« 29;

Examining a woman in court, Dunning at'sk"

ed of & certain man, “ Was he a tall man ?
Witness: ‘“ Not very tall, your honor ; lyl’xucb

about the size of your worship’s honor? 3
Dunning: “ Was he good looking ?”

Witness: “Quite the contrary; much like
your worship’s honor ; but with a handsom“‘
nose.” :

Dunning: *“Did he squint ?” ;

Witness: *“ A little, your honor ; but n°¢..
8o much as your worship by a good deal.” N

Whereupon Dunning declared himself sati#
fied, and sent the witty old woman down. ot
was very coarso; which led “honest Jack Lee
to give him the following severe rub; Dunni £
was telling one day, in court, that * he hs( g
Jjust bought some good manors in Devonshire- i

“I wish, then,” said Jack, * that you b tl“
brought some of your good manners here wit?}
you.”



