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No. 20.

DIARY FOR NOVEMBEER.

16. Wed....Appointment of election judges on rota.

17. Thur...Lord Chaneellor Erskine died 1823, wt. 73

20, Sun.....24th Sunday after Trinity.

21, Mon‘...lv?ichaelmas sittings begin, J. Elmsley, 2nd C. J.
of Q. B. 1796.

27. Sun.....4dvent Sunday, _

30. Wed....Moss, J. A., appointed C. . of Appeal, 1877,

TORONTO. NOVEMBER 15, 1887.

“ ONE by one the leaves fall,” but death
has been of late years more than ordin-
arily busy in the ranks of our judges.
Only a few months ago we had to chronicle
the death of Sir M. C. Cameron, then his
old friend Chief Justice Wallbridge drop-
ped off, and now we have to chronicle the
sudden death of Mr. Justice O'Connor, of
the Queen’s Bench, on the 3rd inst, while
holding the assizes at Cobourg.

A rerort of the case of Shaw v. North-
ern Railway Co., which will be found in
another place, has not appeared in the
regular series, inasmuch, we presume, as
the judges of the Court of Appeal gave no
judgment other than merely to affirm with-
out comment the judgment of the learned
judge of the County Court of Simcoe. It
does not, of course, follow that the Appel-
late Court adopts the reasons, but merely
the results arrived at in the judgment of
the court below. But in this case the ar-
gument of the County Judge is so satis-
factory that we may assume it commended
itself to the judges in the court above.

THE following clause is to be found in
“ An Act respecting domestic and other
animals,” now in force in the Province of
Manitoba, and was enacted with a view
of striking terror into the breasts of cer-
tain evil doers who had the “ pernicious ”’
habit of ¢ catching animals at large and
using them without the owner’s consent.”
It reads as follows :

3. No person catching or detaining, or causing
to be caught or detained, any animal that has
been advertised by the owner, or by any person
on his behalf, as lost or strayed shall be liable to
fine or imprisonment under this Act, unless he
shall establish to the satisfaction of the court in .
which the charge is made, that he took immediate
and proper measures to inform the owner of the
animal, or his agent, of its having been caught.”

This is lovely—comment would be bar-
barous.

SINCE our last issue the report of the
Board of Trade of the city of Toronto in
the matter of J. B. McKay & Co. has been
published in the daily papers, and amongst
others, in the Toronto Mail of the 26th
inst. * We call attention to this report on
account of the admirably judicial way
in which the council of the Board of Trade
have handled the unpleasant matter before
them, and also on account of the fearless
and conscientious manner in which thev
have in the conclusion to which they ar-
rived enforced honourable dealing among
business men within their control. Who
the actual author of the report was we
have no means of knowing, but all we can
say is that he has a judicial mind, and
has admirably expressed the sound views
entertained by the council. We think
also that a good moral may be derived
from the report by our own Law Society,
who, it is to be hoped, will always en-
force with equal firmness any crooked or
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unprofessional dealings among members
of the profession which may be brought
to their notice. We publish the report
referred to in full in another place (p.
395 infra).

Tue precise difference between a rule
of law, and a rule of construction was very
clearly and neatly stated by Fry, L.]., in
the recent case of Re Coward, Coward v.
Larkman, 57 L. T, N. 8., 285. In one
sense a rule of construction may be
said to be a rule of law, inasmuch as it is i
a rule laid down by the law for the con-
struction of written instruments, but the !
terms, “rule of law,” and * rule of con- |
struction,” have acquired a definite techni- !
cal meaning, and are intended to express
two radically different ideas.

According to Fry, L.]., “ rules of con. |

struction " and rules of law differ in thig
respect—the one being a rule which points
out what a court shall do in the absence
of any express or implied intention to the
contrary ; the other is one which takes
effect when certain conditions are found, :
although the parties to the instrument
under consideration may have indicated an
intention to the contrary. It will thus °
be seen that a ** rule of construction™ s a
flexible rule yielding to a contrary inten-
tion, and that a “rule of law ™ on the
other hand is inflexible, and its applica-
tion is unaffected by auy intention of the
parties,
g This distinction, when clearly kept in
mind, will serve as a safeguard against
auny confusion of thought as to the relative
nature of * rules of law ”
construction,”

and “rules of :

* Justiceship of Manitoba,

YUDICIAL APPOINTMENTS.
Owing to the retirement of Sir Adam
Wilson to his well earned repose, the
presidency of the High Court of Justice is
now transferred to the Chancellor us the
senior chief, and as he is still a young
man, in all probability, it is likely long
to remain there; unless, indeed, he re-
ceive promotion to a higher court,

Wi heartily congratulate Mr. justice
Taylor upon his appointment to the Chief
He has won
the position fairly, and none will grudge
him the honour, except apparently some
of the race who, holding too much the
balance of power politically, think tiat
every plum should fa!" into their mouths.
The Government has made a wise selec.
tion. The learned Chief Justice whilst in
Ontario was a great success as Master in
Ordinary of the Court of Chancery, and

i also made some valuable additions ... our

legal literuture.  He has given, we under-
stand, great satisfaction ‘o the profession
and the public as a judge in Manitoba,
and will, we are satisfied, be as usefu in
his new position as he has been in the
maie subordinate ones where he acquired

his judicial training.

{ris also here in erder to congratulaw
Mr. Justice Galt and Mr. Justice Armour
upon their promotion, the former to the
Chicf Justiceship of the Common Pleus
Division. rendered vacant by the untime! -

* death of Chicf Justice Cameron, and the

latter to the seat lately resigned by Sir
Adam Wilson as Chief Justice of the
Cueen's Pench Division,  The friends of
the genial Chief Justice of the Common
Pleas are legion.  In the natural course
of things it is not unlikely that he may
soon seck relief from the arduous duties
which devolve upon our judges. But
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whether on or off the Bench may he long i son can conternplate it without grave ap-
; prehension for the future,

live to enjoy the honour conferred upon
him.

The appointment of Mr. ustice

Armour is a fitting recognition of his !

nized by all

- great ability, and as such will be recog-
He has in all human prob- .

ability a long career of usefulness vefore
i

him,

[ ———

MR, JUSTICE O'CONNOR.

Tue Hon. Mr. Justice O'Connor died

" at Cobourg on the 3rd of Novemher inst,,

NotHing definite has transpired as to !
the persons likely to be elected to 8l the .

vacancies on the Bench i this Province.
It is amusing to read the strings of names
which are from time to time put forth by

The more so as these lists seem usually
framed on the principle of selecting the
most unlikely persons for the distinction.

of men whose long standing and reputa-
tion at the Bar naturally mark them as
men on whom the choice of the profession
would almost instinctively fall. For in-
stance, Mr. Christopher Robinson, Q.C.,
Mr. Maclennan, Q.C., Mr, Dalton Mc-

aged 62 years, He was born in Boston,
U.S., in January, rR24, his father and
mnther having em.grated from Kerry,
Ireland, to Boston the previous year.

- He. with his parents, subsequently re-
. moved to the county of Essex, in Ontario,
the newspapers as possible appointees. :

where he received his education. When
about twenty years of age, while work-
ing ou his father's farm on a cold winter

. day. a falling tree pinned him down and
[ very few have we observed the names ;

jammed one of his legs between the falling
tree and a stump, and this accident re-
sulted in the loss of the limb, But for
this, he might still be following the plough,

: but as it was, his attention was directed

Carthy, Q.C., Mr. B, B. Osier, Q.C., Mr. -
Hector Cameron, Q.C., Mr. Moss, Q.C., .

ate cach and all among the foremcs: from
wiiom one would expect judicial appoint-
ments to be made,

The fact that our con- .

temporaries almest invariably hit upon the .
names of men of inferior standing at the |

lar, as the persons most likely to be ap-
pointed, arises from a general conviction
that the greatcr stars in the firmament
louk upon the judicial office as either un-
worthy of their acceptance, or as involv-
ity too great a pecuniary sacrifice,
is the reason, what a sad commentary i
i« on the effect of our parsimonious con-
diict as a people, in the matter of judicial
salaries 7 The fact that it seems to hw
agreed by almost universal consent, that
we must look to the second rank of the

1f thiz -

"~ anla,

iJar from which to recruit the Bench, i3 a

misfortune so great that no sensible per-

to the study of the law, and he was
calied to the Bar in Hilary Term, 1854
He was alse admitted to practise law
in the State of Michigan, and he was
ab instance ot a person who could be an
American citizen and a British citiven at
the same time. Born of British parents
he couid elaim, and was recognized as a
British subject, and being bore in Boston
was a hative-born  American  citizen.
This pomt was tested in an  election
trial butween him ani William MeGregor
in the year 1874, His legal attainments
socti caused him to occupy a leading
positi-:n at the Bar in the Western Penin-
He held at different times the posi.
tion of Reeve of Wind v and the War-
denship of the county,

L %03 Mr O'Connor entered Parlia.
ment, and 1372 joined the Admin-
istration of Bir John Macdonald as a rep
resentative of the Irish Roman Catk lic
inlabutanis of Oatario (though why they
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ghenld have a representative any more | brother no doubt, like the rest of us, had
than any other class we are at a loss to | his faults, but in the short period he was
see). He there held the 'difterent posi- | amongst us as a brother Judge we learned
tions of President of the Council, Minis- | that he was a man of kind heart, clear
ter of Inland Revenue and Postmaster- | head, broad common sense, fair minded,
General. impartial, with a strong will, always de.
He was created a Q.C. in 1873, On @ termined to de his duty as he understood
the 17th September, 1884, he was appoint- ; it and to administer justice without fear,
ed one of the Judges of the Queen's Bench | favour or affection. Taken from the midst
Division on the elevatioa of oir Matthew | of political life, not iresh from the Bar, he
Crouks Cameron to the Chief Justiceship | was of course not as familiar with the re-
of the Common Pleas Division. cent decisions as otherwise he would have
As My, O'Connor had for some time : been., This made hiz labour more ardu.
previously to his appointment to the ! ous, and., with the weight of advancing
Bench, devoted his time chiefly to poli- | years and at times much physical infirm
ies, his labours as a Judge were speci- | ity, caused his burden to be greater than
ally arduous, but he never flinched from | appeared to most. His indomitable pluck
his work and he dJied in harness. Con- | and perseverance enabled him to over.
trary to the advice of his physician, he f come many difficuities, and he was ever
went on the Auiamn Circuit, realizing | ready not only to perform the work which
that the work had to be performed and : in ordinary course fell to his lot, but also
the persons to do it had been diminished ® to volunteer assistance when required to
by death and illness, He went to Cobourg : relicve others who might be unduly
to hold the assizes, but not being able to pressed,  Ever kind and cheerful, he
*‘pevform his duties Judge Benson acted for { brought to our councils no unpleasant
him, and while still there he was attacked . word, no disturbing element.  In sadness
by an illucss which caused his death in a | we turn away from his vacant seat, and
few hours. - join with many others in saying, * Requies
The Hon. Mr, Justice Rose referred to . cat in pace, "
the death at the opening of his court the
following day, in the following words :

“ Before entering upon the business of
the Court, I desire to refer to the very |
sad and sudden death of the Hon. Mr,
Justice O'Connor.  Thus another of our
judicial brethren has been removed from
our side. Since my appointment, fowr
years ago this present month, four of the
judges of the Superior Court of this Pro-
vince have been removed by death--
Chief Justice Spragge, Mr. Justice Morri-
gon, Chief Justice Sir Matthew Crooks
Cameron and Mr. Justice O'Connor, an
average of one a year. Truly life is buta
span, and very soon the night cometh
wherein no man can work. Our deceased
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REPORTS,

ONTARIO.

IN THE COURT OF APPEAL.

Asnvral, FROM THE COuNTy COURT OF THE
CouNty of SiMcosr.

Reported for the Canana Law Jouryan,]

Staw v, NORTHERN AND NORTHWESTERN |

RaiLway Cospany.

Action against railway company —Right v Jovd

land to obiair iwater foy engines—Damages - 'n»
f i air water f gines tages -0 | purpose.

Junction.

The defondants’' road crossed a stream on plainti's land
which they dammed back to get head enough lo work a tur.
bine wheet to pump the water into a tank for supplylng their
engines, ‘This causcd an overflow on plaintift's land for
which he brought thix action. ‘The jury having assessed
damages, a verdict was entered for the plalntiffi. Againet
ihiz defendants moved, contending, armongst other things,
that under tha statutes cited they had the right to take the
water in the way they did; and that in any case, plaintifi's
remedy was by arbitration,

Held, that though defendants might have the right to use
the water of the atrean., they could not dam &t back (and so
flood the plaintift's land), so as {o work their turbine wheel,
when they could get a sufficient supply by using a pump
worked by ste m or by hand, the using of which would not
overflow pla... f's land,

Held, also, that plaintifi's remedy was by action, and not
arbitration, and that he was entitied to an order for the re.
moval of the dam, and an injunction 1gainst its being bullt.

The facts of the case sufficiently appear in the
judgment of the court below by

ArpacH, Co.J].—This is an action of trespass
for flooding the plaintiffi's land. and was tried
by a jury at the June sittings of this court.

‘I'he evidence showed that the plaintiff, in Feb-
ruary, w884, purchased the land in question subject
to the right of way previously acquired by the de-
fendants from a priot owner, At thetime of the pur-

chase by plaintiff the defendants had constructed |

and were using their line of railway, trains run-
ning regularly over it. They had also, in 188ror
1382 (some yearsiter the railway was constructed),
built a dam on & small stream which ran through
plaintiff’s lot—that mentioned in the pleadings—
for the pnrpose of gaining a supply of water for

|
i
|

]
H
t
t
i
!
i

the use of their engines. This dam was partly on
plaintifi's land—mere than half of it, he said in
his evidence (though defendants’ engineer sald it
was all on their road),—and iz about four feet fiigh,
A year or two ago the daefendants raised this dam
by laying down a 2-inch plank. The effect of this
was to raise the water still higher on plaintiff's lot,
and to double the area of overflowed land. This
overflowed land lay to the north of the defendants’
road, and is nearly an acrain extont. Most of this
acre is ovarflowed, and all of it rendered useless by
the water being backed. The plaintiff aleo com-
plained that the dafendants had cut a sorct of tail
race alongside of the stream on the south side of
the railway, 120 feet long and 12 or 14 “set wide,.
and 34 or 4 feet deep in some places, for.the pur- .
pose of carrying off the waste water, and this made”
it very dangerous for his cattle, as likely to fall in.
The object of making the dam was to get enough
water to run a turbine wheel, which pumped the
water up futo a large tank, thus doing away with the
necessity of using steam or hand-power for that

Plaintiff also complained of a small portion uf
land on the opposite side of the stream having
been washed out by this dam breaking away. The
area of this is small, but the tail-race and the land
between it and the stream (rendered useless) is
about one-quarter of an acre.

Previous to action brought the defendents had
offered plaintiff 100 for the land flocded, said by
them to be about one-half an acre.

The evidente of the value of the land, »..? ofthe .

damage done by the defendants was sufficient to
support the verdict for the plaintiff, which is not
complained of on that ground. .

For the defence, Mr. Holgate, defendants’ chief
engineer, was called. He stated when and how
this dam came to be constructed by defendants.
He said that it was necessary to work a turbine
wheel to pump the water, and that no unnecessary
damage was done in carrying this out. That a
tank was placed at this particular point (Hawk-
stone Station) on account of the faci'ities of the
water. If this stream had not been there they
would have put & tank at Oro Station, about half
way between the Allandale and Orillia tanks, He
also said that they huc ‘anks in other places
where there were no streams. :

Mr. Resve,(.C., for tne defendants objested to the. -
case going to the jury onthe ground that o action
would lie agains: the company, as the act coim-
plained of was not & wrongful act, having been
done by them under the powers conferred by the
statute, so that the plaintiff's remedy was only by
arbitration. e alto objectad on the ground that
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the plaintiff was not entitled to any compensation
for what was done by the defendants before the
plaintiff became the owner of the land, as it must
be presumed that what was done was done with
his (plaintiff's vendor's) consent, and that in any
case plaintiff could only recover damages for the
six months prior to the bringing of the action.

Mr. Strathy, Q.C., for the plaintiff, asked for an
injunction against the defendants (that having
been prayed for in the statement of claim) to pre-
vent them continuing the flooding, and for an
order compelling them to remove the dam.

The jury were directed to assess damages :

1st, For the two and a half years the plaintiff
has been in possession as owner, for which they
found $50.

2nd, For the six months before the action was
brought. For this they found $2zo.

3rd. The total damage to the plaintiff in case the

. defendants did not remove the dam. For this they

allowed $125, and for this latter sum the verdict
was entered. :

The defendants now move absolute an order nisi
to set aside this verdict, and to enter one for the
defendants or a non-suit.

The plaintiff also took out an order nisi to enter
a verdict for the $50, with an injunction and order
as prayed for in plaintiff’s claim, and both motions
were argued together.

Mr, Boulton, Q.C., for defendants:—

When the dam was built the plaintiff was not the
owner, nor till two years afterwards. Also that
there was no dissent by the other owner, and that

the plaintiff bought with the dam on the place, and

so’has no right now to complain.

The defendants, in erecting this dam, were acting
within their powers, and so cannot be treated as
trespassers, arbitration under the statute being the
proper course in such a case. )

Even if this action is maintainable, plaintiff
ought not to recover for more damages than have
accrued during the six months before the com-
mencement of the action.

He referred to the Consolidated Railway Act,
42 Vict. chap. 9, sec. 9, ss. 38 and 39, and also to
the Northern Railway Company Act, 1875, 38 Vict.
chap. 65, sec. 28.

By the last mentioned Act this company are em-
powered to make use for the purposes of its rail-
way of the water of any stream or water-course
over or near which its railway passes, doing, how-
ever, no unnecessary damage thereto and not im-
pairing the usefulness of such stream. or water-
‘course. o . : ' v

Mr. Strathy, in reply, contended that any

powers the defendant undertakes to exercise must
be only such as the statute confers on them; that
the statute cited gave them power to use water, and
not to flood land, and therefore, the injury com-
plained of is not one which 'should be the subject
of arbitration. That the plaintiff took this land
subject to the right of way only (as he swore at the:
trial) and that only a right of way was reserved in
his deed. He alsoargued that the words ‘¢ injury
sustained by reason of the railway,” in section 27
of the Act (where the six months' limitation is
spoken of) refer to what was done under the au-
thority of and in pursuance of the Act (see the
closing words of the 1st section), and therefore
cannot be held to refer to a case of this sort, where:
the injury was not so done.

The questions to be considered are, it seems to
me, these:—1st. Has plaintiff any right of action
atall? 2nd. Was the construction of this dam
something;which the defendant had the right to do
under either of the Acts cited? If not (3rd), is the
plaintiff to be restricted to damages for the injury
complained of for the six months preceding the
action being brought? 4th. Is this a proper case
for the order and injunction asked for ?

I must say I do not see why the plaintiff has not
a right of action, apart, of course, from the ques-
tion of arbitration, which will be considered pre-
sently. It is true that the dam in question was
erected before the plaintiff bought the land, but he.
says he bought subject only to the defendants’
right of way, and that that was the only thing re-
served in the deed from his grantor. This dam
bad been erected long after the defendants had
bought this right of way, and there is neither evi-
dence nor inference that there had ever been any
compensation to plaintiff's grantor on account of
it. Could his grantor have maintained an action
forit? If so, why not he? In the case of Wallace
v. Grand Trunk Railway, 16 U. C. R. 551, the
plaintiff's grantor had been paid by the defendant,
not only for the land, but for all damage done, and
it was said that as his grantor could not have main-
tained an action for it, so the plaintiff (his vendee)
could not.

If then this injury was done ;by the erection of
the dam without the consent of the plaintiff’s
grantor (for in the absence of some evidence to the
contrary this might fairly be assumed, and also
that it was done without his knowledge) why should
not the defendants pay this plaintiff for it? But
apart from that, it was in evidence that the are
overflowed before the plaintiff bought, was doubled
by the addition (small though it was) made to the¢
height of the dam by the defendants, after the
plaintiff bought the land, and that the wash-out




November 18, 1387.1

CAMADA LAW JOURNAL.

387

SHAW v, NORTHERN AND NORTHWESTERN RaiLwav Co.

caused’ by the dam breaking was made during
plaintiff 's ownership.

Of course, the plaintiff would have had his action
at common law for the injury done by the defend-
ants, were it not for the protection afforded them
by the Railway Act cited. The powers given by
these statutes are very ample, but they must not
be construed to give more than they actually do,
and I think ithe wording of them should be strictly
followed, s0 a not to take awav plaintiff's com-
mon law right. They would no doubt have the
right to use the water of this stream uvnder the
limitations given in their special Act, but, if they
could use it without damaging the plaintiff, that is
no reason why they should overflow his land so as
to save themselves expense; without any dam at
all they could have pumped up the water into the
tank either by hand or steam, as they do and have
to do at other places. 1t is not necessary for the
maintenance of the railway that they should con-
struct a turbine wheel to pump up the water and
to flood the plaintiff 's land. If they can erect the
dam they can also raise it high enough for 1 ten
foot wheel, and so do all the flooding they like.

The general Act speaks of their purchasing the
water required by them. Must this mvolve the
erection of a mill pond where the water can be
obtained in some other way, though it may be at
greater expense to them?

In Pendergast v. Grasd Trunk Railway Co,, 25
U. C. R. 193, the defendants had set fire to some
refuse on their railway (which they had a right to
do), and it broke out in some way unknown and
spread to the plaintiff's land adjoining, and it was
held that he could not be deprived of his common
law right to an action for the damageidone,

In Cameron v. Grand Trunk Railway Co.. 14
U. C, R. 612, it was held that the injury com-
plained of should have been the subject of arbitra-
tion, inasmuch as the embankment, the cause of
the injury, was erected during the construction of
the railway, and there was no complaint in the
declaration of "' want of care or gkill in the manner
of performing the work,' but that as it was a con-
tinuing injury the plaintiff would not be limited tc
the six months,

in Wallace v. Grand Trunk Railway Co. (supra.)
there was no natural outflow for the water causing
the plaintiff injury through the ravine spoken of,
and nothing was done but the making of the road.
There was no allegation of improper construction.
In such a case arbitration was held to be the
proper course.

In Knapp v. Great Western Railway Co,, 6 U. C,
C. P, page 187, the injury complained of was done
at the time of the construction of the railway and

a5 a necessary consequence thereof, and, it was
said, compensation must therefore be assumed to,
have been made and paid to the plaintiff. Bat
plaintiffl did not complain of the construction of
the road, but of a consequential injury arising
from time to time. The court assumed that com-
pensation had been agreed upon and paid. Two
years had elapsed between the construction of the
road and the injury complained of While the
damayge claimed for was the result of the original
construction of the road, the nature of the injury
must have been then perfectly apparent, and the
claim must be assumed to have been advanced,
because the acts which formed the foundation of
the claim were then completely done. DRAPER,
C.J., says:—"I think that when a damage is the
direct consequence of an act authorized by the
statute on compensation being made, and a subse-
quent claim for that damags as a continuing dam-
age is set up, in a fo.m which must be taken to

.admit that a compensation for the act itself had

been made, such subsequent claim is baried. In
this case the damages are attributed to the con-
siruction of the railway upon and immediately
adjacent to the plaintifi‘s land, and therefore might
have been considered and their value estimated and
determined when defendants made compensation
for the rights they acquired from the plaintiff."

This case goes to show that the court will only
go the length of assuming compensation to have
been made where it is a fair presumption, arising
from the work causing the injury having been
done at the construction of the road, or else as
being a natural consequence of its construction.

In McGillivray v. Grand Trunk Railway Co., 25
U. C. R. 6g, an embankment was constructed by
the defendants without a proper culvert, so caus-
ing the injury complained of, It was held that an
action would lie, but the plaintiff was limited to
the damages arising during the six months preced-
ing the action.

In L'Espérance v. Great Western Railway Co., 14
U.C. R. 173, the action was held not maintainable,
as the injury done was attributable to the mere
construction of the railway, which should have
been taken into consideration at the time of the
contract or at the reference,'if the parties had
Jisagreed.

In Patlerson v. Great Western Railway Co., 8
U. C. C. P, 8y the injury complained of was for
diverting water, vhich used to fiow on to plain-
tifi's land. It was held that the injury was per-
manent at once, ard therefore the action should
have been brought within six months,

All these last mentioned cases are alluded to in
that of Vanhorn v. Grand Trunk Railway Co., 18
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overflow of plaintiff ‘s land by obstructing a stream.

Held, maintainable and not to be a case for arbi. :

tration. The railway was butlt in 1856, while the
injury comnlained of did not take place until 1838,
when on a single occasion the water was kept
back for some weeks on the plaintiff’s land and
destroyed his crop. It was said there, that the
cases of Anapp v. GGrand Trunk Railway Co., Pat-
terson v, Great Western Railway Co., and Wallace

vo Grand Teund Railway Co. (cited above), were !
all distinguishable, as the injury in those cases !
was complete when the act was done, and capable :

of an entire satisfaction. See also another case of
Vanhorn v, Grand Trunk Railteay Co,, 19U . C.C. P,
264.

In Wallace v. Great Northern Raitway Co., 16 :
Q. B. (Ad. & E.) 643, the plaintiff 's lessor had ob- ;
tained an iward for a certain sum for all injury !
and damaze done to his estate by severance or -
otherwise by the construction of the defendant's.:

road.
known or contingent, by reason of the construc-
tion of the road, which was apparent, and capable
of being ascertained and estimated at the time
when the compensation was awarded, and not
such as could not have been foreseen.

The case of Follis v. Port Hope, etc., Railway
Co..g U.C.C. p. 50, was cited by the detendants
in favour of the contention that this action was
barred alteg-ther; but, in that case, only a single
act of trespass, more than six months before the
action was brought, was laid in the declaration.

In Snure v. Great Western Railway Co., 13
U. C.R. 376, brought under 16 Vict., chap. gg (sec-
tion ro of which is almost identical with the corre-
sponding section of the present R.W. Act), Rosix-
soN, C.J., says, after quoting the section :—* The

nis was held only to include ali damage

U, C.R. 356. That was an action for causing the [ the principles laid down in that case, whdre the

defendants took earth from a part of the piaintifi's
land which had not been taken for the purposes of
their railway. The fact that the defendants did
not take or profess to take any land, but only teok
the material they found there, is commented on.

So far then as [ can judge from the above cases,
and a consideration of the words of the statutes
referred to, I am of the opinion that :—

1st. "The plaintiff hasa right to recover, not only
for what has been done by the defendants since he
acquired the land, but alse for the injury done
before that, as there is no evidence, but rather the
contrary, that any compensation was made therefor,

2nd. That arbitration was not the course to be
pursved, but that the plaintiff has his right of
action for the trespass at common law,

jrd. That the plaindff is not limited to the dam.
age for the six months previous to action brought.

There remains then only the question of the in-
junction asked for by the plaintiff.

This court has the power to grant such an in-

! junction, but is it expedient to d> so?

In Graham v, Northern Railway Co., 1o Grant,

© 2359, it is said that injunction depends very much

on the reality aad irreparable nature of the injury
complained of, and obstructing ancient lights was
held to be this nature,

In Wright v. Turner, 10 Grant, 67, where an
acreand a quarter of the plaintiff 's land was over-
flowed by the defendants, arnual value $7 an
acre, it was held that the plaintiff wag entitled to
the injunction, and that he was not to be forced
to exercise his common law right of bLringing an

" action yearly, and that the court was not at liberty
" to refuse the ordinary relief administered by it,

effect of this is to save the right of action for the -
whole damage, where the suit is brought within -
six months after the injury has ceased, and of .

course the action is saved as to all damage so iong
as the injury continues."

In May v. Ontario and Quebee Railway Co., 9
Ont. R, 70, the meaning of the words in the Act,
* by reason of the railway,” and the closing words
of the section are commentud on.

In Beard v. Credit Valley Railaay Co., g Ont,
Reports 616, it was held that the six months limi.
tativ clause did not apply to a case where the de-

merely because it might think the plaintiff unrea-
sonable in insisting on it.

The plaintiff has the right to deal with his own
land as he pleases and no court could recognize a
right in any stranger to deprive him of it, or the
use of it, though the quantity might be but an
acre, for he might thus loss his land acre by acre.

The defendants will of course appeal from the

" common law to the statute, and claim the right to

fendants had taken earth from some of the plain- :
* and section 10, [ do aot feel satisfied that the

tiff*s land lying outside the siding of the line. Mr.
Justice Ferguson in giving judgment, refers to the
case of Brovk v. Toronto and Nipissing Railway
Co., 37 U.C. R. 372, ac being in point, and in
favour of the plaintifi's contention, and he upheld

get what they want under that statute (42 Vict,
c. 9}, If this were so, and the defendants could
acquire the right to flood the plaintiff 's land under
the powers given by that Act, I do not think the
injunction ought to go. But on an examination of
section 7, sub-sections 38, 39 and 40 of section g

power to flood a man's land in the manner the

: defendants have done in this case, is conferred by

. that statute, nor yet by the private act of the de-

fendants, 38 Vict. chapter 63, section 28,
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By section 7 of the Public Railway Act, sub- |

section 6, the company are empowered to con-
struct, maintain and work their road across, along
of upon any stream or water-course which it inter-
gects, but the same must be restored by the com.
pany to their former state, or to such state as not
to impair their usefulness,

Where these statutes affect the common law
rights of the plaintiff, I do not care to construe
them 80 as to confer the power to do what the

defendants have done, unless I feel myself com- |

pelled to do so,and therefore 1 cannot refuse the
order and injunction asked for. At the same time
T would suggest that the plaintiff would only be
doing what is reasonable, if he would accept what

the jury have assessed as his damage, if the pre- !

sent state of things continues--that is, to make :

over to the defendants the pisce of land on the
north side of the railway, on payment of the ver-
dict of 81235 and his costs of suit.

Should he refuse to do this, and iusist on his
strict legal rights, he will be entitled to judgment
for $50 and his full costs of suit in this court,
together with an order directing the defendants to
remove the obstruction, and restraining them from
any repetition of the acts complained of.

To this extent the plaintiff's order nisi will be
made absolute, and the defendant’s order nist will
be discharged.

From this judgment the defendants appealed,
and assigned the following reasons for appeal i~

The appellants submit that the judgment ap-
pealed from shculd be reversed for the following
mongst other reasons:

1. The appellants are not trespassers; they
erected the dam in quesuon with the assent of the
respondent’s grantor for the purpose of obtaining

water, which they were entitled to do under their *

statutory powers, and the respondent purchased
the land, knowing that the appellants had con-
structed the dam thereon.

2. That the respondent's right to compensation,
if any, is by arbitration, and not by aciion.

3. That if the respondent has any right to re-
cover he is only entited to damages for six months
before action.

Consolidated Railway Act, 1879, 42 Vict. chap,
9, section ¢, sub-sections 38 and 39;
Railway Act, 1875, 38 Vict. chap. 65, sec. 28.

Knapp v, Grent Western Railway, 6 U, C. C. P,
187; Patterson v. Great Western Railway, 8 C. P,
97; Clark v. Grand Trunk Ruailway, 35 U. C. R,
57 Cameronv. 0, 8. & H. R. R, 14 UI.C. R,

612; Foliis v. Port Hope, 9 U.C. C. P., 50; Me- <!

Lean v, Great Western Railway, 33 U, C, R., 198 .

’

Welland v, Buffalo, etc., Railway Co., 31 U.C, R,,
539-

On the r2th July, 1886, the appeal was heard by
the Court of Appeal.

Boulton, Q.C., for the appellants.

Strathy, Q.C., fur the respondent.

After argument the Court unanimously dismissed
the appeal with costs,

NOTES OF CANADIAN CASES,

PUBLISHET IN ADVANCE BY ORDER OF THE

LAW SOCIETY.

SUPREME COURT OF CANADA.

Duyreus v. CREIGHTON,

i Sheviff—Action against—Execution of writ of at-

Northarn :

i
{
E
i
i
i
i
'
H

tachment —Abandonment of seisure—Dsioppel.

A writ of attachment against the goods of
M. in the possession of S. was placed in the
sheriff’s hands and -goods seized under it.
After the seizure the goods, with the consent
of the plaintiff’s solicitor, were left by the
sheriff in charge of S., who undertook that the
same should be held intact. Tle sheriff made
a return to the writ that he had seized the
goods, The sheriff subsequeutily sold the
goods under execution of the creditors. In
an activn agaiust thoe sheriff,

Held, reversing the judgment of the court
below, that the act of leaving the goods in the
possession of S, was not an abandonment of
the plaintiff’s solicitor of the seizure and if it
was the sheriff was estopped by his return to
the writ from -aising the question.

Held, also, that the act of plaintiff*s soligitor
acting as attornsy for S.in a suit connected
with the same goods was not evidence of an
intention to discontinue proceedings under
the attachment,

Russell, for the appellants,

Gormully, for the respondent,
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UnioN Bank oF Lowger CANADA v.
BULMER.

Promissory note—A ccommodation-—Made by part-
ner without authority—Renewal—Knowledge of
holder.

In an action on a promissory note the de-
fence was that the note of which it was a re-
newal was given for the accommodation of the
payee by the defendant’s partner who had no
authority to make it, and that the plaintiffs
when they took the renewal knew of its defec-
tive character.

Held, that as it did not appear that such
knowledge attached when the original note
came into plaintiff’s possession they were
entitled to recover.

Irvine, Q.C,, for the appellants.

A, W. Atwater, for the respondent.

CasseLs v. BurNs.

Ships and shipping—Charter party—Damage to
ship—Nearest port—Deviation.

A ship sailed from Liverpool in September
under charter to load lumber at Bathurst,
N.B. Having encountered heavy weather
the captain found it necessary to make re-
pairs and proceeded to St. John for that pur-
pose. By the time the repairs were completed
it was too late to go to Bathurst and carry out
the charter, In an action against the owners
for breach of charter the plaintiff obtained a
verdict, the jury finding that the repairs could
have been made at Sidney, C.B., and if made
there could have been complete in time to
load at Bathurst.

Held, affirming the judement of the court
below (20 N.B. Rep. 13,) that going to St.
John to repair the ship was such an unneces-
sary deviation from the voyage as to render the
owners liable for breach of charter party.

Skinner, Q.C., for the appellants,

W. Pugsley, for the respondents.

ErLs v. Brack.

Trespass—Disturbing enjoyment of vight of way
—User—Easement.

E. and B. owned adjoining lots, each deriv-
ing his title from S. E. brought an action of
trespass against B. for disturbing his enjoy-
ment of a right of way between said lots and
for damages. The fee in this right of way
was in S., but E. founded his claim to a user
of the way by himself and his predecessors in
title for upwards of forty years. The evidence
on the trial showed that it had been used in
common by the successive owners of the two
lots.

Held, affirming the judgment of the court
below (19 N.S. Rep. 222), Rircuig, C.J., and
GWyYNNE, ]., and dissenting, that as E. had no
grant or conveyance of the right of way, and
had not proved an exclusive user, he could’
not maintain his action.

Sedgewick, for the appellant,

Drysdale, for the respondent.

Mooney v. McINTosH.

Trespass—Title to land—Boundaries— L asement
—Agreement at tvial—Estoppel.

In an action for damages by trespass by
Mcl. on M.s land and by closing ancient
lights defendant claimed title in himself and
pleaded that a conventional line between his
lot and the plaintiff’s had been agreed to by a
predecessor of the plaintiff in title. On the
trial the parties agreed to strike out of the
pleadings all reference to lights and drains
and to try the question of boundary only.

Held, affirming the judgment of the court
below, Rircuig, C.J., and GwynnE, J., dis-
senting, that independently of the conven-
tional boundary claimed by the defendant the
weight of evidence was in favour of establish-
ing a title to the land in question in the de-
fendant and the plaintiff could not recover,
and that by the agreement at the trial the
plaintiff could not claim to recover by virtue
of a user of the land for over twenty years.

Semble, that if it was open to him such user
was not proved.

Sedgewick, Q.C., for the appellants.

Henry, Q.C., for the respondents,




November 15,1887.]

CANADA LAW JOURNAL.

391

e T e e e m o w e mma

Sup. Ct.]

NotTrs oF CanNADIAN CASEs,

1Sup. Ct,

ExcHANGE BARK v. SPRINGER.

Surety—Cashier of bank—~Buying and selling
stocks—Negligence of Diveciors.

In an action against the sureties of an ab-
sconding cashier it appeared that the bank
had become possessed of certain stock on the
security of which advances had been made,
and to save loss the stock was put on the
market and other stock bought to affect the
price.
the bank called the “C. R, M. Trust Ac.
count,” in which these stock transactions were
recordec, The cashier used this account to
assist him in some private speculations, and

having become a defaulter in a large amount |

he absconded.
Held, affirming the judgmient of the court

pelow (13 Ont. App. R. 390), that even if !

this dealing in stochks by the bank was illegal
it would not relicve the sureties of the cashier
frown liability on their bonds.

Robinson, Q.C., sad Malone. for the appel.
lants.

Bain, Q. C., for the respondents.

GREENE v. HARRIS,

Practice—Set off—Not pleaded in action—Right
to set off jungmeat—Equitable assignment,

G. and H. brought counter actions for
breaches of agresement. In March, 1884, G,
obtained a verdict with leave to move for in-
creased damages, which was granted, and in
June, 1845, he signed judgmeunt. In April,
1884, G. assigned to H. all his interest in the
suit against H. and gave notice of such assign-
ment in May, 1884,

In February, 1885, H. w=igned judgment
against G. on confession,

Held, reversing the judgment of the court
below (25 N.B. Rep. 451), STRONG, ]. dissent-
ing, that H. could not set off his judgment
against the judgment recovered agaiust him
by G. and assigned to H.

Weldon, Q.C., for the appellant,

An account was kept in the books of ;

i

i
|
i
i

Tue Excuance Bank or CaNapa v. THE
ProrLe's Bank.

Bank cheques—Acceptance by cashiey and presi-
dent at a future date-—Liability of bank.

In 1881 G. having business transactions with
the Exchange Bank agreed with C,, president
and manager of the bank, that in lieu of further
advances, the bank would accept s cheque,
but made payable at a future date. Op the
19th Qctober, 1881, G. drew a cheque on the
Exchange Bank after having it accepted as
follows: **Good on 1g9th February, 1882.”
T. Craig, president, got the cheque discounted
by the People’s Bank, and deposited the pro-
ceeds to his credit in the Exchange Bank.
This cheque was renewed on the 23rd of May,
and it wes presented at the Exchange Bauk
aad paid. Thereupon another cheque for the
same amount was accepted in the same way
and discounted by the People’s Bank on
the 7th September, 1883. At the time of the
suspension cf the payment by the Exchange
Bank, the Peoples’' Bank had in its possession
four cheques signed by G. and accepted by T.
Craig, President of the Exchange Bank,
which were subsequently presented for pay-
ment on the dates when they were payable and
duly protested and also after the three days
of grace.

The total amount of these cheques amoant-
ed to $66,020.64, and one of them, viz., thLe
one dated gth September, 1883, for $31,000,
was a renewa! of the cheque, the proceeds of
which had been paid to the credit of G, in the
Exchange Bank. C. was manager as well as
president of the Exchange Bank.

On un action brought by the People’s Bank
against the Exchange Bank for the recovery
ot the sum of $66,020.74, based on the four
cheques in question, the Exchange Bank
pleaded inter alia that C. had not acted with.
in the scope of his duties and within the
limits of his powers, and that the bank had
never authorized or ratified s acceptance of
G's chequae,

Held, affirming the judgment of the Court of
Queen's Bench (StronG, TAscHEREAU and
GWYNNE, J]., dissenting), that under the cir.
cumstances the Exchange Bank was liable for
the acceptance by their President and Man.
ager of G.'s cheques discounted by the
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People's Bank in good faith and in due course
of business,

Appeal dismissed without costs.

Macmaster, Q.C., for appellants,

Gaeoffrion, Q.C., for respondents.

GILLESPIE v. STEPHENS.

Reddition de compies—Settiement by mandator
with his mandatory without vouchers, ¢ffect of
——~Action en redressement de comple,

Held, affivming the judgment of the court
helow, that if a {mandator and a mandatory,

labouring under no legal disability, come to |
an amijcable settlement about the render- |

ing of an account due by the mandatery with.
out vouchers or any formality whatsoever,
such a renderning of account is perfectly legal ;
and that if subsequently the mandator dis-
covers any errors or omissions in the account

his recourse against his mandatory is by an ;
> 1
action en redvessement de compte, and not by an |

action asking for another complete account.
Appeal dismissed with costs.
Fleming, Q.C., and Micolls, for appellant,
Carter, for reapondent.

COURT OF APPEAL,

C. C. Oxford.|

MURRAY v,

[Beptember 2g.
Hurcuinson,
Waiver of breach of contract.

The statement of claim alleged that the
plaintiff purchased from the defendant some
cattle, on the terms that the defendant should
keep them on his premises until they should
be in a condition fit to export; that the plain-
tiff paid the defendant $200 on sccount of the
purchase; that the plainiiff afterwards de.
manded a delivery of the cattle, which the
defendant wholly refused; and in breach of
his contract sold and delivered the ocattle to

another person; and the plaintiff claimed to |

recover back the $200 deposit, which he had
demanded before action, but which had been
refused,

The defendant's version of the bargain

was that the plaintif was to pay the balance
of the price and remove the cattle from the
defendant's premises by a date certain, but
that he falled to do so, and the defendant was
obliged, after the date certain had passed, to
sell the cattle at a much lower price; and he
counter-claiined for demages in excess of the
$200 in his own hands,

The jury found a verdict for the plaintiff for
the $200 upon conflicting testimony.

Held, upon the evidence, that there was no
ground for !nterfering with the findings of the
jury; and that the plaintiff could waive the
breach of contract, and, assenting to the im-
proper disposition of the cattle, merely require
the defendant to repay to him the money paid
on account.

Aylesworth, for respondent.

Holman, for appellant,

C. C. Middlesex.] [September 29.

GRravaM v. O'CALLAGHAN,
RussseL: v. QO'CALLAGHAN.

Replevin—Damages can be vecovered for eloyned
goods,

In an action of replevin, where the sheriff
has been unable to replevy the articles wen-
tioned in the writ by reason of their having

i been lost or eloyned by the defendant, the

plaintiff may recover the value of the gouds as
damagcs where the count is in the detinet as
well as the lotinent,

Special damages are rccoverable for the
trespass to the goods actually replevied, and
the plaintiff is not confined to neminal dam-
ages. usually given for the costs of the re-
plevin bond.

Moss, .C., for appellant.

R. M. Meredith, contra,
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{Chan, Div.

i Seprember 2g.
Loca v. ELLwoon.
Question of fact for jury,

In an action for wages there was a dispute
between the parties as o the nature of the |
agreement for hiring. Tiere was evidence at
the trial which would have supported u finding °
for either party. The question was wholly .
one of fact and of the eredibility of witnesses.
The jury found in favour of the plaintiff, but
tue julge set agide the verdiet and sent the )
case to a referce, who found substantially as .
the jury had done. Upon motivn the judge
made an order sending the case back to the
referee with instructions to find against the :
plaintiff upon cne branch of the case.

Helid, that the case was one specially proper
tor the decision of a jury, and thut the verdict
and indiug of the referee should not have been
interfered with,

J+ Robinson, for appellant,

Duolrerty, for respondent,

C. C. Elgin.)

C. C. Norfolk.] |Septeinber 2g.

tenancy may be inferred from a notice by the
moitgagee to pay rent to him, cquiesced in
hy the tenant by payment of the rent, yet, as
the circumsatances ot the case showed that it
was uot intended to create such a contract,
but rather that, the interest being paid, the
possession of the mortgagor and his co-tenants
was to remain uudisturbed, it could not be
said thal the plaintiff's tenancy bad been put
an end to by the intervention of the fivst inort-
gagee,

Ayiesworth, for appellant.

W. N. Douglus, for respondent

CHANCERY DIVISION.

Ferguson, J.f- |October 1
Rr StevENns,

STEVENS v. STEVENS.
Will—Legucies—Time for vesting.

S.. by his will, devised four legacies to his
daughters in four different clauses worded as

- follows: * 1 bequeath to my daughter (name)

Forsk v, SOvVEREEN,

Distress for rent—Lease may be reformed in favour
of bona fide puychascer for value,

In an action for replevin of guods seized
under a distress for rent, the plantiff claimed -
that there was nothing in arrear, and proved
the payment of certain sums to the solcitor of
# firs{ mortgagee, and also claimed a dedue-
don of 815 for a quantity of manure expend.d .
on the demised premises under an alleged -
agreement with the lessor, The seizure was
made by the defendant S., to whom the land. !
lord had assigned the plaintiff's lease as col. .
lateral security for payment of & second mort. :
gage. The lease did not express what was
helid at this trial to be the true agreement, :
that manure was to be supplied and $15 de-
ducted from the rent during each year of the
tenancy. :

Held, that the lease ought aot to have been -
veformed as against 8., who was a bona fide
purchaser for value without notice of the facts *
on which the plaintiff’s equity depended. i

Held, also, that although a new contract of

- the sum of five hinndred dollars.”
" sequent clause he provided * I also order that

By a sub-

should any of my daughters die their portion

~ to L. equally divided among the remaining
. ones,” The legucies were charged on his
lands. Directions were also given that after

a certain farm which he had purchased in his
lifetime, but had uot paid for, was paid for,
and all his debts paid, his two sons, E, and A,
“shall each pay my danghter M. A. S, the
sum of 850, which she shall receive together
with the rent of f.ot 126 from the erecutors,
to apply on her legaey.  The other three
datghters to be paid in the same manner; B,
in one year after M. A ete” A direction was
also given that in case of any of the danghters
dving, their funeral cxpenses were to be paid
out of their legacies, and in case of sickness
their physician’s bill to be paid from the same
souree,

Held, on an appeal from a Master that these
provisions, and all others of a like kind in the
will, had reference at most to the mode and
time of payment of the legacies. and not to
the substancelof the gift, and that as the tes.
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tator had not clearly, and with certainty ex-’

pressed tha intention that the legacies should
not vest until the times of payment, the lega-
cies were given in the ordinary way to vest
upon the death of the testator.

Mnss, Q.C., and Hoyles, for the appellacts.

Maclennan, Q.C., for the infant.

Cassels, Q.C., for the respondent.

PRACTICE.

Dalton, Q.C.]
Galt, J.]

[October 13.
[October 17.

GarNER v. TuUxE,

Countor-claim—Close of pleadings—Notice of triul |

—Rule 180,

The defendants by counter-claim delivered
a reply, which contained more than a mere
joinder of issue, to the statement of defence
and counter-claim of the original defendants,
No subsequent pleading having been delivered
the defendanta by couuter-claim after the
lapse of four days, served notice of trial.

Held, that the pleadings were not closed,
and the notice of trial was therefore irregular
The plaintifis by counter-claim were entitled
under Rulc 180 to twenty-eight days from the
daelivery of the defence and counter-claim in
which to amend.

Beck and German, for the cefendants by
counter-claim,

Echlin, for the original defendants.

Proudfoot, J.| [October 26.

STRUTHERS v. GLENNIE,

Voluntary conveyance—Subsequent creditor—
Indebtedness of grantor,

Action by a subsequent creditor {o set aside
a voluntary deed executed about five years
before the debt to the creditor was incurred.
It eppeared that the deed was not impeach-
able on the ground of any fraud or fraudulent
intent on the part of the debtor or grantee, but
that there was a debt due at the date of the
deed which had not been paid. It, however,

also appoared that this debt had become
barred under the Statutes of Limitation.
Held, that the plaintif could not succeed.
The only reason that a subsequent creditor
is allowed to maintain such an action merely
on the ground of the settler’s indebtedness is
that if a prior creditor set agide the settlement

: a subsequent creditor would be entitled to

participate pro rala, so that he has an equity
to participate, and may bring his action to
enforce that equity. And if the antecedent
creditor cannot impeach such settlement,
neither can a subsequent creditor impeach it,
merely on account of a settler's indebtedness
to hi n.

Meredith, Q.C., for the plaintiff,

S. H. Blake, Q.C., and G. C. Gibbons, fur the
defendants.

Armour, J.j [November 3.

Recina v. McGauLey,
Indian Act, sec. 108—"* Appeal brought *'——Time,

The Indian Act, R. 8. C. ¢. 43, s. 108, pro-
vides that no appezl shall lie from convictions
under that Act, except to a judge of a Superior
Cuurt, etc., ' and such appeal shall be heard,
tried, and adjudicated apon by such judgr,
without the intervention of a jury, and
no such appeal shall be brought after the ex-
piration of tiiirty days from the conviction.”

Held, that the words ‘**appeal brought™
are satisfied by the notice of appeal hav-
ing been given, and the appeal having been
perfected by the giving of the security pro-
vided for by the Summary Convictions Act;
and that it is not necessary for the appeliant
to bring his appeal to a hearing within the
thirty days.

In ve Huster v, Griffiths, 7 P. R. 86, not
followed,

Lafdlaw, Q.C., for the defendant.

Kehoe, for the prosecutors,
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Galt, J.} [November s,

HirLiarp v. Rovarn Insurance Co.

Avrbitration — Costs — Tazation — Time and ¢x-
penses in travelling —Amount of fees.

Upon an appeal from the taxation of costs
of an arbitration which the plaintiffs were
vrdered to pay,

Held, that items in respect of the loss of
time in travelling, and travelling expenses of
an arbitrator, were properly disallowed.

Held, also, that the amount to be allowed
jper diem to arbitrators and counsel was a mat.-

ter peculiarly within the province of the taxing !

officer, and his decision should not be inter-
fered with.
A. H. Marsh, and Hilton, for the defendants,
Kuppele, for the plaintiffs.

Proudfoot, J.]

In RE McRAE anp THE ONTARIO AND
Quesec RaiLway Co.

A rbitration—Railway—Costs—Texation—R, §S. .

C. ¢ 109, 5. 8, sub.secs. 22, 23—A ppeal—Wit-
nesses—~Subpanas,

By the Dominion Railway Act, R. 8. C. c.
109, 6. 8, sub-secs. 22, the costs of an arbitra-
tion as to the value of land expropriated for a
railway may be taxed by the judge. The
judge in this case, by an order not appealed
against, referred the taxation to a taxing officer,

Held, that the question whether the judge
had power to delegate the taxation could not
be raised, and that an appeal lay from the
taxing officer to the judge. By sub-sec. 23 of
s. 8 of the Act, *the arbitrators may
examine on oath the partics, or such
witnesses as may voluntatily appear before
them.” In this case subpwmnas were issued
and witnesses attended upon them and were
examined.

Held, that there was no power to compel the
attendance of witnesses, and those who at-
tended must have done so voluntarily; there
was no power therefore to tax the subpmnas
as such, but as they operated as notices, the
proper costs of notices should be allowed, and

[November g, !

also the costs of the attendance of the wit-
nesses.

Aylesworth, for the land.owner.

F. M. Clark, for the railway company.

Court of Appeal.] | November so.

BurL v. Norra BritisH CANADIAN
Insyrance Co.

Appeal to Couvt of Appeal—Order of judge in
court—Interlocutory ordey.

An order was made by a judge of the High
Court of Justice, sitting in court, for the exe-
enticn by the defendants (mortgagees) of a
reconveyance or discharge, directed by a pre-
vious judgment, or in default for a sequestra-
tion.

Held, that an appeal to the Court of Appeal
lay without leave, whether it was to be re-
garded as interlocutory or not.

Semble, per HAGARTY, C.J.O., and PATTERSON,
J.A.—That such an order is not in its nature
interlocutory.

C. Millar, for the plaintiff.

F. Maclennan, Q.C., and D. Urquhart, for the
defendants.

REPORT OF THE COUNCILOF THE BOARD
OF TRADE IN THE MATTER OF ¥ B.
MEKAY & CO.

The following is the report of the Council of the
Board of Trade in the matter of Wm, ], and Ed.
B. McKay, members of the board and members of
the firm of J. B. McKay & Co., grain and com-
mission merchants, doing business in the city of
Toronto :—

The attention of the council having been for-
mally directed to the conduct of Messrs, W. ]. and
E. B, McKay, members of the board and of the
firm of J. B. McKay & Co., as it came out ia \vis
dence in certain arbitration cases recently held in
these rooms, an investigation was instituted by the
council in accordance with by-law No. 4. The
Messrs. McKay have been duly charged with cer-
tain offences and having appeared before the coun-
cil were heard at length in their own delenee.
The charges made against these members may be
summed up briefly under three heads, viz.:
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1, That at various times between December,
1886, and April, 1887, they sold to several grain
firms quantities of peas, wheat and barley delivered
I. 0. b. at Cavanville station, and by their express
instructions verbally and in writing, the cars were
billed several bushels each (ranging from two to ten
bushels) in excess of the quantities loaded therein,
and payment obtained for the full quantity the
several cars were said to contain.

2. That the said McKays sold to George A.
Chapman & Co. a quantity of marrowfat or black
eyed peas, and by their express instructions ver-
bally or by letter to their agent, a large quantity of
an inferior quality or small peas was loaded in the
cars along with the marrowfat peas, and payment
was obtained therefor asif they were all marrow-
fat peas.

3. That in loading a quantity of barley for ex-
port the said McKays gave instructions in writing
to their agent at Cavanville to load' No. 2 barley,
and to put in a quantity of No. 1 barley on the top
and at the doors of the cars for the purpose of de-
eeiving those who were buying the barley as to its
real quality, etc.

In explanation and defence of these charges the
said McKays denied any intention of defrauding.
They alleged that the cars were underloaded and

-overbilled for the purpose of testing the accuracy
of the measure made by the various elevators which
the grain reached, and not for the purpose of
obtaining payment for that for which they had not
.given value, and that they meant to refund the
amounts overpaid so soon as the claims were made
-and the correct weights at the elevators established.
They contended it was customary in the trade
where the marrowfat peas were of an extra good
‘quality, and perfectly justifiable for the purpose of
bringing them to a merchantable standard, to mix
-a certain quantity of small peas with them, and
that in so doing they were guilty of nothing wrong
or unusual, and that there was no intent to deceive
-or defraud. And so in the mixing of the two
qualities of the barley, they only did what is cus-
tomary in the trade, and for the purpose of creating
a good impression at the outset on the minds of
those unloading the barley in the foreign market,
and not with intent to deceive or defraud, and that
in all these matters they have not been guilty of
-conduct unbecoming members of this board. Ad-
mitting for the moment the correctness of the plea
‘that it was for the purpose of a test, and only a
‘test, that the cars were loaded short, and that
payment was obtained for a larger quantity of grain
"than was known to have been delivered in each
-car, the council does not hesitate to affirm that a
'most unusual and objectionable method was adopt-

ed for making this test, and the Messrs. McKay
must not be surprised if the purity of their motives
is called in question-and a construction placed
upon their course not at all creditable to them. )

They had their doubts, it appears, as to the ac-
curacy of the weighing and measuring done by the
elevators and thought there was reason to believe
shortage of some five bushels was claimed on every
carload, whether the same was under or overloaded.
To test this may have been a perfectly proper
thing, and an opportunity might very well have
been taken when they were exporting their own
grain, but if the test were to be made with grain
sold to others, the consent of the owners of the
grain ought first of all to have been obtained;
they should have been made privy to the experi-
ment, and payment should not have been exacted
from them for that which the McKays knew per-
fectly well had been wilfully withheld, and the
council does not hesitate to say that such is not a
practice in the trade, and that the same could not
fail to produce disputes and annoyances, and to
cast doubts on the uprightness and honesty of any
who engage in it. But however plausible the plea
of the *‘test,”” the evidence before the council does
not admit of its acceptance as entitling the McKays
to an acquittal on the charge of conduct unbecom-
ing members of this board. They have stated that
the shipping of peas is a new business to them in
which they have had no experience. The sugges-
tion of the test was made to them by an employé
named Hunt, who was afterwards dismissed, and
with whom they had a quarrel, but Hunt, accord-
ing to the evidence, only asked for permission to
make a test with one car. The whole correspond-
ence with Hunt, wherein instructions are given
him to load one lot after another short, does not
bear out the plea of the test as the sole motive.
In none of these letters is the test even mentioned.
In invoicing and obtaining payment for a quantity
of grain underloaded, the absence of all sensitive-
ness on the McKays' part when mention of short-
ages was made by one after another of the pur-
chasers. of the short grain, their neglect, delay
and refusal to refund the amount overcharged
are all against the test theory, and before restitu-
ticn could be had, four separate and distinct cases
of claim have to be referred to the Board of Arbi-
tration, causing loss of valuable time, annoyance
and costs. If claims were made for more short-
ages than the McKays were ready to admit, it was
no more than might have been expected. If un-
derloading and overbilling took place at one 1:'0,"3t
where they were shipping it was presumptive evi
dence it was going on at other points, and that
this was the probable way of accounting for short-
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age. The council holds therefore that the plea of
the *test’ is insufficient, and inadmissible as
justifying this course, the consequences of which
have been so annoying and destructive of that
goood feeling and confidence which should exist
between members of this board having large busi-
ness transactions together, and adjudge that
Messrs. McKay should be disciplined for the
same. As to the mixing of the peas, the council is
of opinion that the plea of the custom of the trade
is not well founded, nor is it a custom they can
commend as one caleculated to facilitate transac-
tions of this kind where sales and purchases are
made of an article of commerce known and dealt
in by a specific name. That there may be diffe-
rent grades of marrowfat peas may be admitted,
but if an extra price cannot be obtained for an
extra fine sample, the cure is not to be found in
reducing the average quality by a mixture with an
entirely different kind and inferior quality of pea.
The council deems it just, therefore, to condemn
the McKays for their procedure in this case, and
holds them worthy of discipline therefor. As to
the charge summed up under No. 3, the council
would be sorry to have it go forth to the world
that it is a custom in the trade so to load and ship
grain as to deceive the receivers in the foreign
market as to the actual quality or grade purport-
ing to be delivered to them. It does not appear
from the evidence that the McKays were guilty of
anything under this count which calls for action
on the part of the council or board. The verdict
of the council therefore is, that the said W. J. and
E. B. McKay have been guilty of conduct unbe-
coming members of this board and highly to be
reprehended, and the sentence of the council is,
that they be suspended from all the privileges and
uses of this board—W. J. McKay for the period of
six months, and E. B. McKay for the period of
twelve months, from this date—and that this re-
port be printed and a copy mailed to each member.

Painful as has been the duty imposed upon the
ouncil in this case, and unfortunate as it may be
that the good name of the members as a body
should be impugned thereby, it may not be with-
out its uses, that it should be clearly understood
the council will not flinch ‘from carefully investi-
gating every such case properly brought under its
notice, and will impose such penalty as the nature
of the offence may require, with a view to enforc-
ing that straightforward honesty and rectitude so
essential to the proper conduct of business every-
where, and so becoming the members of this large
and important body.

FLOTSAM AND JETSAM.

SoME of the criminal sentences imposed by Eng-
lish magistrates seem very inconsistent and capricious.
Here are a few samples:—A man for stealing a
hand-cart, five years' penal servitude; and another
man for assaulting a fellow-workman and knocking
out his eye, forty shillings fine! A man for begging
bread when he was unable to obtain employment, ten
days’ imprisonment at hard labour ; and another, for
going to the workhouse rather than accept employ-
ment at three shillings a day, a month’s servitude and
twelve strokes of the cat-o’-nine-tails ! Again, a man
for stealing a colton shirt, five years' penal servitude ;
and another man for criminal assault upon two in-
fants, three months’ imprisonment ! The Law Times
says:—* We are not surprised to see some comments
in the press on the sentences inflicted by Mr. Justice
Day. Eighteen months’ imprisonment of a clergy-
man for marrying a person who was under age with-
out due publication of banns; penal servitude for life
on a boy for attempting to extort money by threats
of false accusation; and eighteen months’ imprison-
ment of the young man called Rowden, or Rawden,
for falsely publishing in a newspaper that he was en-
gaged to marry a young lady of high rank, are really
a group of sentences which must excite amazement in
the ordinary mind, Indeed, when we compare them
with the punishments often awarded by judges for
offences complicated with violence, they would appear
to be eccentric, and passed with a view to invite the in.
terference of the Home Secretary.” Down in Texas,
as we may have remarked before, they sometimes pun-
ish a man more for stealing a mule than for killing a
man ; but then perbaps the mule is worth more, All
this matter of sentences depends on the magistrate’s
digestion. If he makes a good breakfast, and his
wife has not nagged him, the criminals get the bene-
fit. Sometimes we are inclined to believe in the
practice of letting the jury assess the punishment, It
may be that one man is as little fit to decide continu-
ally on the measure of punishment as he is to pass
upon disputed questions of fact.—AMany L. 7.
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Law Sociezy.

Law Society of Upper Canada.

OSGOODE HALL.

e

CURRICULUM.

1. A graduate in the Faculty of Arts, in any
university in Her Majesty's dominions empowered
to grant such degrees, shall be entitled toadmission
on the books of the scsi- » as a Student-at-Law,
upon conforming with clause four of this cucricu.
lum, and presenting (in person) to Convocation his
diploma or proper certificate of his having received
his degree, without further exswmination by the
Society.

2. A student of any university in the Province of
Ontario, who shall present (in person) a certificate
of having passed, within {four years of his applica-
tion, an examination in the subjects prescribed in
this curriculum for the Student-at-Law Examina-
tion. shall be entitled to admission on the books of
the Society as a Student-at-Law, or passed as an
Articled Clerk (as the cace may be) on conforming
with clause four of this cnrriculum, without any
further examination by the Society.

3. Every other candidate for admission to the
Society as a Student-at-Law, or to be passed as an
Articled Clerk, must pass a satisfactory examina-
tion in the subjects and books prescribed for such
examination, and conform with clause four of this
curriculum.

4. Every candidate for admission as a Student-
at-Lacw, ot Articled Clerk, shall file with the secre-
tary, four weeks before the term in which heintends
to come up, a notice (on prescribed form!, signed
by a Bencher, and pay $1 fee; and, on or before
the day of presentation or examination, file with
the secretary a petition and a presentation signed
by a Barrister {forms prescribed) and pay pre-
scribed fee.

5. The Law Society Terms are as follows:
Hilary Term, first Monday in February, lasting

two weeks.

Easter Term, third Monday in May, lasting
thres weeks.

Trinity Term, first Monday in September, lasting
two weuks.

Michaelmas Term, third Monday in November,
lasting three weeks,

6. The primary examinations for Students-at.
Lawand Articled Clerks will begin on the third
Tuesday before Hilary, Easter, Trinity and Mich.
aelmas Terms,

Y. Graduates and matriculants of universities
will present their diplomas and certificates on the
third Thursday before each term at 11 a.m.

8. The First Intermediate examination will begin
on the second Tuesday before each term at ¢
a.m. Oral on the Wednesday at 2 p.m.

g. The Second Intermediate Examination will
begin an the second Thursday before each Term at
9 a.m. Oralon the Friday at 2 p.m.

15, The Solicitors’ examination will begin on the
Tuesday next before each term at g a.m, Oral on
the Thursday at 2,30 p.m.

11, The Barristers' examination will begin on
the Wednesday next before each Term at g a.m.
Oral on the Thurgday at 2.30 p.m.

12, Articles and assignments must not be sent to
the Secretary of the Law Scciety, but must be filed
with either the Registrar of the Queen's Bench or
Common Pleas Divisions within three months from
date of erecution, otherwise term of sevvice will
date from date of filing.

13. Full term of five years, or, in the case of
graduates of three years, under articles must be
served before cevtificates of fitness can be granted.

4. Service under articles is effectual only after
the Primary examination has been passed,

15. A Student-at-Law is required to pass the
First Intermediate examination in his third year.
and the Second Intermediate in his fourth year,
unless a graduate, in which case the First shall be
in his second vear and his Second in the first six
months of his third year. One year must elapse
betweea First and Second Intermediates. Sce
further, R $.0., ch. 140, sec. 6, sub-secs. 2z and 3.

16. In computation of time entitling Students or
Articled Clerks to pass examinations to be called
to the Bar or receive certificates « © fitness, exam-
inations passed before or during Term shall be
construec{:as paased at the actual date of the exam-
ination, or as of the first day of Term. whickever
shall be most favourable to the Student or Clerk,
and all students entered on the books of the Soci-
ety during any Term shall be deemed to have been
so entered on the first day of the Term.

t7. Candidates for call to the Bar must give
notice, signed by a Bencher, during the preceding
Term.

18. Candidates for call or certificate of finess
are required to file with the secretary their papers
and pay their fees on or before the third Saturday
before Term. Any candidate failing to do so will
be required to put in a special petition, and pay an
additional fee of 82,
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1g. No information can be given as to marks
obtained at examinations.

20. An Intermediate Certificate i not taken in
lisu of Primary Ezamination.

FEES
Notice Fees evvviiniiiiiiiiiiinssiense. $1 00
Students' Admission Fee ...vviviivannen 50 00
Articled Clerk's Fees.....vvviiiiniens: 40 00
Solicitor's Examination Fee.............. 60 00
Barrister's v i iesesiasesss I00 OO
Intermediate Fee .........ciceveviinie. 100
Fee in special cases additional to the above, 200 oo
Fee for Petitions,vesiiisiiierivirrvneess 2 00
Iee tor Diplomas Lieteriiresessareass 2 0O
Fee for Certificate of Admission.......... i 0o
Fee for other Certificateg...c....vs0veues 1 00

BOOKS AND SUBJECTS FOR EXAMI-
NATIONS,

PriMary Examinamion CURRICULUM FOR 1887

1888, 1889 AND 1890,
1887, {

1883,

S*udents-at-law,
CLARSICS.

Xenophon, Anabasis, B. 1.
Homer, Iliad, B. V1.
Cicero, In Catilinam, 1. i
Virgil, Bneid, B, I,

Cmesar, Bellum Britannicum,

Xenophon, Anabasis, B. I,
Homer, Hliad, B. IV,
Cwmsar, B, G. 1. (1-33.)

Cicero, In Catilinam, 1.
Virgil, Zneid, B, I

Homer, lliad, B. 1V,
Cicero, In Catilinam, 1.
Virgil, Aineid, B. V.
Cawsar, B, G, L. (1-33)

Xenophen, Anabasis, B. 11
1849, 1

Xenophon, Anabasis, B. I1.
Homer, lliad, B, VI.

Cicero, In Catilinam, 11,
Virgil, Eneid, B. V.,

Casar, Bellum Britannicum,

18g0

Translation from English into Latin Prose,involv.
ing a knowledge of the first forty exercises in
Bradley's Arnold's Composition, and re-translation
of single passages.

Paper on Latin Grammar, on which special

stress will be laid.

MATHEMATICS.,

Arithmetic: Algebra, to the end of Quadratic
Equations: Euclid, Bb. 1., Il and I11,

BNGLiBH,

A Paper on English Grammar.
Composition.

Critical reading of a Selected Poem:—

1887—Thomson, The Seasons. Autumn and
Winter,

1888—Cowper, the Task, Bb. IIl. and IV,

188g—Scott, Lay of the Last Minstrel.

18go—By- on, the Prisoner of Chillon; Childe
Harold's Pilgrimage, from stanza %3 of Canto 2 to
stanza 51 of Canto 3, inclusive,

HISTORY AND GROGRAPHY.

English History, from William IIl. to George
[1L. inclusive, Roman History, from the com-
mencement of the Second Punic War to the death
of Aungustus. Greek History, from the Persian to
the Peloponnesian Wars, both inclusive. Ancient
Geography — Greece, Italy and Asia Minor,
Modern Geography—Naorth ..merica and Europe,

Optional Subjects instead of Greek :—

FRENCH,

A paper on Grammar,

Translation from English into French Prose.
1886
1888
1890
1887}
1889

[ Souvestre, Un Philosophe sous le toits,

Lamartine, Christophe Colomb,
oy, NATURAL PHILOSOPHY,

Books—Arnott's Elements of Physics and Somer-
ville's Physical Geography; or Peck's Ganot's
Popular Physics and Somerville’s Physical Geo-
graphy.

ARTICLED CLERKS.

In the years 1887, 1888, 1889, 18go, the same
portions of Cicero, or Virgil, at +".- « .ition of the
candidates, as noted above for Students-at-Law.

Arithmetic.

Euctid, Bb, L., If., and [II.

English Grammar and Cumposition.

English History--Queen Anne to George II1,

Modern Geography--North America and Europe.

Elements of Book-Keeping.

RULE RE SHRVICE OF ARTICLED CLERKS.

From and after the 7th day of September, 1885,
no person then or thereafter bound by articles of
clerkship to any solicitor, shall, during the term of
service mentioned in such articles. hold any office
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or engage in anv employment whatsoever, other
than the employment of clerk to such solicitor, and
his partner or paitners (if. any) and his Toronto
agent, with the consent of such solicitors in the
business, practice, or employment of a solicitor,

First Intermediate.

Williams on Real Property, Leith's Edition;
Smith's Manual of Common Law; Smith's Manual
of Equity; Anson on Contracts; the Act respect.
ing the Court of Chancery; the Canadian Statutes
relating to Bills of Exchange and Promissory
Notes; and cap. 117, Revised Statutes of Ontario
and amending Acts.

Three scholarships can be competed for in con-
nection with this intermediate by candidates who
obtain 75 per cent. of the maximum number of
marks.

Secund Intermediate.

Leith's Blackstone, and edition; Greenwood on
Conveyancing, chaps. on Agreements, Sales, Pur.
chases, Leases, Mortgages and Wills; Snell's
Equity; Broom's Commor Law; Wiiliams on
Personal Property; O'Sullivan’'s Manua! of Gov-
ernment in Canada; the Ontario Judicature Act,
Revised Statutes of Ontario, chaps. g3, 107, 136.

Three scholarships can be competed for in con- :

nection with this intermediate by candidates who | the meeting of the unemployed in London.

obtain 75 per cent. of the maximum number of .

marks.
For Certificate of Fitness.

Taylor on Titles; Taylor's Equity Jurisprud. :

ence; Hawkins on Wills; Smith's

Mercantile

Law; Benjamin on Sales; Smith on Contracts;
the Statute Law and Pleading and Practice of the

Courts.
For Call.

Blackstone, vol. 1. containing the introduction
and rights of Persons; Dollock on Contracts;
Story’s Equity Jurisprudence; Theobald on \Wills-
‘Harris' Prinviples of Criminal Law; Broom's
Common Law, Books IIl. and IV.; Darton Ven-
dors and Purchasers; Best on livilence; Byles on

Bills, the Statute Law and Pleadings and Practice !

of the Courts.

Candidates for the final cxaminations are sub.
ject to re-examination on the subjects of the Inter-
mediate Examinations. All other requisites for
obtaining Certificates of Fitness and for Call are
continued.

Copies of Rules, price 25 cents, can be obtained
from Messrs, Rowsell & Hutchison, King Strect
East, Toronto.

‘Tz illustrations of The Hlustratod Londun News
{American edition) for November 5th, present as
usual instruction as well as entertainment, and
cover the customary broad range of this long
established and widely known publication, They
are indicated by the following titles: Sketches of
the Rulgarian Elections; The Disputes Between
Fishermen at Plymouth; Stata of Ireland; The
Late Mrs, Craik; H.M.S, Wasf; Sketches on the
River Congo,; Sketches at the Cat Show; Crystal
Palace; The Late Lady Brassey; Girand Durbar
at Mandilay; In the Semois Valley: Ardennes;
A Tame Lion, Algiers; and The Kali Ghaut, Cal-
cutta, Reading matter in abundance is also pro-
vided, while now it is becoming quite generally
known that newsdealers everywhere sell the paper
for ten cents. Subscriptions can be sent direct to
the New York office, which is in the Potter Build-
ing.

The issue of November 1ath furnishes their
many readers, in connection with a wide variety
of reading, the following timely illustrations: A
very spirited picture of the unemployed in Lon.
don, entitled “The Police and the Mob"; three
pictures upon the State of Ireland; one of How
Some of the London Poor Spend the Night; and
another of the Poor Helping the Poor, as well as
There
ary also sketches from the Burlesque of ©* The Sul.
tan of Mocha,” at the Strand ‘T'heatre, and one
page devoted to the Sultan of Morocco, while the
opposite page presents ]. L. Seymour's drawing of
A Favourite Slave.” Besides these attractions
there is a double-page picture of Buffalo Hunting
in North America.

“




