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\NTiSEPTIC BI)DI N6 G(0) v. G~ 1'1?OFSK 1.

4 4> W. N. 155j2.

M xt f-t~-tiA~aEîs 24 (4. W. R. 613, 4 0. W. N. 30~riaut4, ptî'fî'iohîii an ordeor for four foroign eairanissions to taki.
VIiiii'x wer hp Iîad tor h4t ý î~in defau<l t anid whlere the o ividene

-,ý>tugli t wîîs neeesaary foîr h i dfqn
J fiJ4On v. 1Jilican, 11. il ). iL. i t. :'k. ree d t o.

Mt IDDLETON, L1. diii ssed a n a p oit by phai itii f froin aboveî
,r -rtesN to d('fo-nîltn t ini ay tegiut of tite caus~e.
liaoé,>, v. Gibso i, 20 4). W. R1. 517; 22 0. W. IL. 44;. ani Re

('orr. -12 (). WV. R. 537, distinguiadîed.

Appeal by plaintitt from ordei' of the Master-in-Citamt-
bers (24 0. Wi. I. 613), directing the i-sute of eo>tmis,Îons al
the instanee of the defendant.

P. Artioldi, X.C., for lthe plaintiff.
P. A%1leswourtlî, for the defendant.

lioN MNrj. jUT V ,TC M ID)IA7t'N i-T o0 flot tltiîk titat tii
vas4e poss, atîy of lthe special featurer eailing for thim n-
position of terms as ini IIau'es v. (Nbson . 2 0 0. W. P. -)1d'
22 O. W. Pi. 416 -ani Re Cori-, 22 O. W. IL .537. Th'Ie defend-
ttnt 11tas a ri'1tglt o preseîtt is case as I1w p1as nttîess lthe
C'ourt ig sat isfieil titat bis eonduet is vexaI jols or prima facîr
titreasonable. 1 atî t a so sat isfied in this action.

The plaîntiff eaims that Gurofskiî, ils agent, is lhable for
th 1 loss of goods bv flre berause lie ttîdertook t place and
failed to phioe insîtrance; titat te agent collecýted tite pre-
inuns frotn the plaintiff, but, failinig to pay tuent over, the

po01icies were eanei]ed. Wbat lthe (efondant iie ) t estab-

vot. 24 o.w.R. No. 18--60
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lish is that the preiniuns were by consent of the insurance
companies taken into account and deait with in such a wav
as to amount to payrnent, and tliat thierefore the cancellatioti
which the insurance eompanios made, or attempted, was
wrongful and eau impose no liability upon him.

The appeal wilI be dismiissed, with eosts to the defendant
in any event.

IST APPELIATE IISION. JULY 2ND, 1913.

IIICE v. SOCKETT.

4 0. WV. N. 1570.

Contract- Work anid Labour-Building of .'•do-I"jndiings of Trial
Judge-Cosin terclaim-Dam ages for Legs of Crop-Eidence-
Quantum of Damage.

SUP. CT. ONT. (1st App. Div.) disinissed appeal from judgmient
of County Court of Wellington, disrnissing plaintiff's action for wvork
and labour supplîed under a contract for the construction of a silo,
but reduced the damnages awarded defendant upon hîs eoiinterelaim
from $ýWj te $40.

Appeal by plaintiff f rom judgment of the County Court
of the county of Wellington, dismis. ing an action for $180
for work and material supplicd for the construction of a silo,
aîid allowing the defendant $96 on his counterclaim for dam-
ages for defective vrork. See report of appeal from Judgment
at former trial, 23 0. W. R1. 602, 27 O. L. R1. 410.

The second appeal to the Suprerne Court of Onîtario
(First Appellate Division) was heard by Ho-,,. SiR Wmr.
MEREDITHI, C.J.O., HON. MR. JUSTICE HACLAIIEX, Hox.
MR. JUSTICE MAGEE, and Hox. MR. JUSTICE TIODOINS.

P1. L. MeKinnon, for plaintiff.
.1. J. I)rew, K.C., for defendaîit.

HoN. MRt. ,JU.STICP MAQEF :-The plaintiff was to furnish
the cernent and doors and do thc work. The defendant
was to provide the grave] and stone and water. The plain-
tiff admits that lio was ix> do a first-class job, so far as his
ow'n inaterial and the workmnship were concerned.

The defendant alleges that the work is very rougit and
dlefeetive, the concrete iînpropery ixed so that it does îiot
forrn a Laid, soiid wall, and bas, in many places, so littie
bindrng tiiet it readilv dfisintegrates, and it would be 11nsafe
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tb use, lie also alleges that two of tlie series of horizontal
i-einforcing rods, whichi were to go entirely round the silo
tit different hieights and to have the ends hooked together and
to lie imbedded in the cernent, do not go around but stop at;
the sides of two dloors or openîîîgs, and consequeîîtlv tie enîds
are liot: hooketi togetlier, and (1o not mncet, but are mcrelv
bemit and anchored in the cernent.

it is uniiccssai-y to enter into thle question whbether as to
these two rods the failure to fasten thein together wvas 9wiIIg
to a change madie at the (lcfendant's request in the highit of

t li, doors or openings, or xvhether, wlhen iat eliaiig was
mtade, the rods should have bcen put iii a different l)ositimti.
Alîlioughi the defendant ohjected to theui, and h)v changing

fihe interval betxvccii the rods the siibsequent: ones wcre
lîooked together, it does not appear tliat hie in anv way rc-
i1uired the plaintif! to change the two rods whiîch lie t>jected
to, but allowed hînii Io go on and finish the silo.

-Bill oit fil q1uestioni of fihv wîkniliii the coticiete
ai] t m - xlîichi thle hai-îed trial J utge lias fouuid to, we (le-
fetiwlinteýver opinion omie iîglit lw iinclincd to forîn froi

ttiîrviv i-ca d iiîg tlie ex den)ce, w i e oiitradiectory, the
wgltto 1we attachied to the statements of indix idual wit-

iies-zes is a mat ter wliieli t uc 'trial Judgre lia: o nuncili hetter
;Ili oppoi-tutitv of fornui ng aun opinion fn pon tha«t an Appel-
late (Cour-t w-offld tot liv j iast ifivd( iii tiî tcii instances iii in-
tevrfei' - î w i t Iii i i cou cli sinus. Il e lias il aiIt verv fi ly wit h
t ile a ii:;u difftTc iuces I at wet-n thle pie «. hs aid iblas I ieid t ha t
tlic- plainitiff did tuot iii filet pvi-fo-ui ls voiit v, aiff coitse-
iiiieiiti v cannot claini pavnkint for il.

TUhe evidviivi- xas flillY (elt-it witli hY oois -c, lut t lit-r
(lois miot seena w&ttraitit for- tonsiilvrîuig fliat thie ii-irnvi t ial
lJiti-,ý ; iioi ut i-vavii a eorrevietiusî whvii lie fintis lavi.
jf saiid. xvlîiviliv ilefeiuulait olTril, lack of èewiiut aud iavlc

oif ~Iwoperi-nixi îg, r-stltiig iii a lot-'oil-dot enulilbin-
%a au, îînd wiî lhe pre-firs to bei-iit-xt htel-tîiaî iiisteail of
flie plaînîiffs fot--nail, xvliîu l-otraiitz huii.

'l'lit- di-feudnt t lias flot on i vî-vish-d il uiov iitt foit lu- sio
limt lias~ couiiterclaiit- for ualaugeb siiMiuuiii-u t1ilifi juif
iîviiig provde ittt witlî a silo for- ii-litttr otiiitf a iyuxp tuf
îigit itures of corn wlivli. iii expxt-tatioii oif it, iiutiil-i,

lue pialiteil atnt offltix-ateil autîl ftor tisi-lia- I-atiedi tt-ial
.Juîlge lis awai-ieil $96 to flet ditfi-rildait l îlTe it WtvlIai

Jitîtgu- ipp-iurs to iaN e hbt-ii fti liv jit.,tifitid iii fiiiiîg tuai il
wsiii fljic vuulî-tîîîîatiuii if' 1lo- plltliî-ý 01 ,11 t!1t !ilo xvii- tt

1913]
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beu sed foir a erop of corn thiat year. rT,1 e defendaîît elaiDîý
that hiaviiig no place to put the crop, lie ieft it il flic field,
feeiiîg it to luis cattie as lie could, but tlhat iii tllat Way on1e-
luaif ot his cro1, uas i<)st. lie liîîself cuuild flot give aîîy idea
of the aînouut of bi cr Nil, exept fibat it was a good on1e, Duri
of its value, nor of bis loss. 'l'lie learned trial .Judge apipears
to have arrived at the sum of $96 1) ' coniputing the crop aIs
12 tons to the acre, and wortlî $2ý per ton in the field, and
the loss at one,-half the erop. But the saine expert xvitness.
xvhose valuation the Ieuimncd Jîdge aceepts iii tis regard.
only puits the differenee between the use or non-lise of a silfo
as fronu 4 to 20 or 30 per cent. in favour of the former, wliîi
perliaps, hoe îeauîs to be exclusive of the loss froni vermîin
and hirds, lait lie appareiîly coîîsideis the main lo, of leav-
i îg the cornî in the fleI(1 lu ho the exposure to the weather,
which lie puts at 20 per ent. or moi<re, if tîlI late iu the sea-
son. T1'le defendant made no effort to dispose of aiîv of the
corn, nor, so far as appears. to increase bis stock of cattie for
the purpose of isîiig it. It appears tbat it is unusual to seil
corn, but it does îiot appear that farmers or othiers mighlt not
Ie ready to luyi. rjl< defeni(aîît did iîothing to uniunIzeIIR
liîs loss, and< siiigularly eliougl, grew as muchi cornu the fol-
lowitiog year, liaviîîg 11o silo. Takinîg bis stateinent tliat lie
loid liaI f the corn, there is no evidence that suich los,, uas the
result of Dot liaviiîg the silo. T'poil tht evideiîce $10 w ould,.
T think, cover ail that the plaintiff sliould pay.

Jlleudgîîîent slîould, 1 t1iîîk, hoe varied 1)i> rediîii flie
daîîîages on the counterclaimi to, that aniount. With that
exeep itiflc appeal slioild ho uignisse(1, but without costs.

JlIN. 81-R WMA. MIEDITIT, U.J.O., HoN MR. Jt-SrcE
MAULAREN, anîd HON. -MR. ,JUSTICE IloiDîNs agreed.

H11 M- . JUSTICE LENNON. JtUNEÇ 30TIT, 1913.

MALOT v. MALOT.
4 0. W. N. 1,177.

Rtatite-l'aidit1 of if rriaur- Gc(o. V. .3 ('isi<iîot,
of-ERtdeîice-Jepsal to niake order.

I.NOJ., reftised tii niake nn oruier in -in action to hanve
luhrriago mlcnr' in nnd v'uid inmuer tlii îîrivisimw <f 1 GPo.
e. 32 ppon the grotind that he wmus neiher voavinueel as to the'truth oif thie vvidence tendered nor of thwe onsti tîti,zmIiitv- of Oh.p
tqtaomte.
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Actioni t have a certain iniarriàage declared îîull and \ oid
LIIIler the provisions of 1 Geo. V. ch. 32.

After the judgnitnt, herein reported, 24 0. W'. 1IL 7i 14,
the Iearned *ludge, heard the evidence of the deMondant Carl

Malot.

F. A. Houghi, for 1laiIliff.

1-o0. 31R. JUSTICE LN X:Snethe hearing at Sand-
ivicli 1 bave heard tbe ev ideîiwe of Carl Malot. 1 ain liot eo!i-
vinced that the facts iii tlisz case bave been boiiestlv or fnlly

diselosed. 1 amn very far froin Iîeing convineed. assuming
tliat 1 bave jiirisdictîin, a, to w hîch 1 entertain the very
gravest doubtis, that, 111)0 the inerits the plafintif! is eintitled

to relief. The story t he parties relate is a mnost iimprobable
one, and ail things taken io accont in tis case 1 am n ot
able to say that 1 bheee it; and if 1 were inaking an order
it would be adverse to the plaintiff's claînu. In the opinion
I have as to juri-adiîti it is not necessary tbat I should give
effeet to my views as to the resuit of the evidence-thie par
tics rnay be able to put it iii a more favourable lighit at an-
other time-I siniplv deeline ta mnake any order.

IlON. SIR G. FALCOxNIIRI)C., (1 J.K.B. JULY STII, 1913.

NEOSTYLE ENVELOPE CO. v. BARBER EluAS ,Tl).

4 0. W. N. 1585.

Paotent-Action for Ro~Ii~ octdEnre-lope Non-'o niplia nce
V-ith Postal cnain Xlltto of l>ifferent Envelopec
Rcfu8ot of J>cfetidantel to ,I(cecpt-Failiire of <'on8ideration-
fleparture front ~ciiaio Gatn of Jnineiil JACft8<'s

-I)i8misai of Artion.

FALe-oNBRDiE('.J. dîsisseo~d an action for rovalties for
the use t»' licensps of a patented envelope. holding that ný the fori
of the envelope eontracted for lind been rnaterially ehanged to corn-
ply with the po'qtal regiîlations, the altered fcrm was not the article
econtraoted for and thpre was a fallure of eonsideratioli.

Action brought on an agreerment dated 2fith September,
1910, whereby plaintiffs grantedl to defendants ; ices for
eighteen vears for the manufacture and sale of enivelopes
said to be eavered by a certain patent of tlîe 1)oiiîion of
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Canada, and in1 consideration thereof defendants agreed topay to the plaintiff a certain royalty on a minimum quantîty
to be manufactured by defendants, the quantity runnjng
into the millions, and inc'reasing year by year up to a cer-
tain period. Tried at Toronto.

C. S. MacInnes, K.C. and C. C. Robinson, for plaintiffs.
G. F. Shepley, K.C., and G. H. Kilmer, K.C., for defend-

anis.

lION. SIR GLENH-OLME FALCONBRIDGE, C.JT.K.B. :-T2he
patented cnvelope was alleged by plaintiffs and was sup-posed to be so constructed that circulars and other printed
matter within the classification of third-class postal iatter
enclosed therein, were secured from falling out of the cen-
velope and were secret, but that the end of the envelope
lwing open, the rate of postage would bc thiat payable in
respect of third-class matter which was inuch less than the
usual letter rate.

Section 82 of the'Postal liegulations of the Dominion of
Canada provides as follows: "Evcry packet of printed or
miscellaneou-Ls ruatter, must be put up in sucb a wav as ta
adnmit of the contents being easily examined. For the
greater security of the contents, however, it may be tied
,with a string. Postmasters are authorised to eut thc string
in such cases if necessary to enable them. to examine thc
contents; whenever they do so thcy will a1gain tic up the
packet.".

It is claimed by defendants, and 1 find to be proved, that
the envelope in question when in use and in transit through
the mails cannot be opened s0 as bo allow thie contents bo be
examined and replaced without destroying the envelope.
The vice-president of the plaintiff company, IL A. Swigert,
mnade a demonstration of the envelope in the witness box.'
andi manifestly somnewhat to his own surprise did succeed in
opening one without destroying the cuvelope; but no un-
skilled person could possibly do so, and no postmaster or
post office clerk endeavouring to open it in~ accordance with
the regulations could do so without destroying the envelope.
eept occasionally and by accident.

The device is as follows; one of the end flaps terminates
in a hook of this shape, (exhibits 7 A. B. C. & D.)
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(A) (B) (C) (D)

Before the envelope is fastened this book is placed in

such a position that it engages withi a part of the envelope

whieh is already gumined together. As I have said before

Mr. Swigert did suceed in disengaging one, bending the

envelope so as to make a belly like a sail and thus managlng

to disengage it without destruction. The defendants, who

manufacture and sel envelopes on a very large scale, sub-

rnitted a samnple of this envelope te the post office auth-

orities, viz., to Mr. Ross, Chief Post Office Inspector, who

condemned the device and held that the proposed use of that

envelope at the rate of postaege for third-elass mnatter would

infringe the postal regulations. Apart froni any rule of the

department, 1 find as a fact that it does infringe the regula-

tion for the reasons 1 have stated above.

A great deal of correspondence ensued, defendants claim-

ing to rescind the contraet altogether, and the plaintif s

made a modification of the envelope ahove described, and

secnred from the post office departi-cnt the j)rivilege of

enclosing printed matter in it to be inailed at onc cent for

two ounces. These eux-clopes are fled as exhibits !). and the

Fhape of wvhat w-as formerly a book is ais represented ?helow:

It is eiaimied by the defendants that this is not w~hat tbcy

hought and this 1 find to be the ease. It is truc that it is

casier to get at the contents but it presents very littie. if any

advantage over thc 01(1 " sPalO(l yet open" envelope. exhibit

10. In exhibits 9 the construction shews a kind of hiook,

but is a very emasculatcd book and ducs not engage with

anything. There is a littie of u-hat Mi-. Swîgcrt (-ails thie

"ci action ", whicb 1 take to hc the resuit of a motion ont-

word from a point xvhich is not a truc (,entre therehv c ausiio

a1 littie addîtionai friction in withdirawing, the ulap. lBut as
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I lhave said before this is flot wliat the defendants bought.
I doulit very mueli whether it would be held to be covered
tby the plaintiffs' patent, aithougli this is not before mle for
dlýcÎsion ini vicw of niy opinion on the main issue. Mr. May-ibee, patent solicitor, says that exhibit 7 more exactly fuls tlebpe-cificatioji of the patent thanl does number 9, 7 being alefinite book whicli engages the giuunmed portion. Exhibit9 shews a cuirved instead of angular disposition,.-it inclines

outward when iii position, so is iniucli less effective and iseasily disengaged. Exhibit !) lias very littie effeet in pre-venting the extraction of the contents. Maybee opened onequite easily the first tirne lie tried. But 1 have said before
1 arn not eallcd on to pass on this point.

1 find that the consideration of the contract lias wholly
failed and that the plaintiffs cannot recover. Apart from
any question of representation or misreprcsentation byplaintiffs' agent the parties were contracting with reference
to an article which would answer the requirements of theCanadian Post Office l)epartnîent, so as to send the matter
enclosed therein at the lower rate of postage, and this ar-
ticle failedl to answer them.

There is another element in the case which I amn also
ab)out to pass over, but it miglit present a serions difficultv
in plaintiffs' way if 1 had otherwise taken a favourable vicwof theîr case, and that is the effeet of the license granted by
plaintiffs to the W. D)awson Company on the 1Oth August,1911, for the manufacture and sale of th~e envelope east of
Kingston, and the privilege of selling in Manitoba and
western Canada. This is relied upon by defendants eithier
as an adoption of or acquiescence in defendants' attempt to
rescind the contract, or as an net in direct violation of the
('oftraet and so working a rescission.

The action will bic dismissed with costs. rIhirty days'
stay.



HON. IWR. JUSTICE BRITTON. JULY STII, 1913.

HO0ME BEILIN AND SAVINGS ASSOCIATION v.
PRINGLE.

4 O. W'. N. 1583.

3&o.tqagc-Jlldgrnent for Icdcrption or Saie .4 ppeal froies Alueler's
keport-ubsequent Encuinbranccrg Who arc -Su!nçequcnt
J'nrehaserg Eid(ence-Costx Pi8crction of lla8ter fi to-
Appeai Di8misd.

BaRrroN, J., disinissed with costs au appeal froni the report
of the Local Master at Ottawa i a mortgage action.

Appeai by the defendants MeKilliean and Smnith frorn an

interim report made by flic Master at Ottawa, datcd l3th

May, last, heard in Weekly Court at Ottawa, May 3lst, 1913.

A previous report was miade by the Master, and an appli-
cation by way of appeal from it was Made to 1-ION. MR.

JUSTICE SUTHERLAND on various grounds to open it up.

This appeai was disnmissed, see 22 0. W. R1. 791.

An appeal f ront that judgment was taken to a I)ivîsional
Court. That Court thouglbt the facts not f u]ly f ound by
the Master and sent the case hack for fturther inquiry, sc
23 0. W. IR. 137.

Alter further enquiry the Master mande the report wbieh
is the subjeet of the' present appeal.

C. H. Clime, for aI)pellants.

F. A. Magcc, for plaintiffs.

H-ON. MR. JUSICE BRITTON :-I have hefore nie the

fandings of fact by the learned Master, bis report, and Iîi;

reasons for his fandings andi f or his report. Th'le appeal wwý

argued ably and at lcngth before me at Cornwall andi in ad-

dition there were placed before me the written arguments,
used before the Master and. before mvy brother Sutherland',
and before the Divisional Court.

1 amn of opinion that subsequent purthasers of portions
of the înortgaged property, who bave givcn uaort-ages

thereon' are not necessarilv isubsequent eneurnbï;aneer,ý;

within the meaning of the rules. The plaintiffs were at

liberty to make sacli of the owncrs of, (as tint bY' the Master)
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parts of the equity Of redemption " as they, the plaintiffs,
thol]ght proper, parties to the action.

The plaintiffs were not bound at ail, as parties, w ho ap-
pcared to have dlaims to portions of the mortgaged lands.

1 cannot say that the learned Master w-as wrong in find-
ing that there was nothing due by defeiidant MLcKil]ican to
the plaintiffs. Having so found, it would have been more
logical to have given MeKillican hier eosts. 1 would do so
now, but by the judgment of the I)ivisional Court costs were
Jeft to the ffiscretion of the Master. I arn bound by that
judgment and cannot interfere withi the discrction v ested in
hlm. A very large nînount of costs lias already bccn in-
curred in this case, la fact the ýqucation is now mainlv one
of costs, as it appears that the residue of the mnortgaged
property is aruply sufficient to satisfy thc balance of the
mortgage debt but 1 arn bound to say that some of the
points raised by Mr. Cline for appellants, are important and
diffleult and would scem to invite the opinion of an Ap-
pellate Division.

1 deal only with the last report and reasons *for it, not;
with any previous opinions or findings during the enquiry.

1 agrcc wîth the Master that the defendant Smith is not,
in this action, and as the matter now stands, entitled to an
account and statemeat in detail of the plaintiffs' mortgage
account and of the plaintiffs' dealings with the mortgaged
property.

The appeal will ho disînissed, under the circnmstances,
without eosts.

lION. MR. JusrlcE BaRrTroN. JULY 12TH, 1913.

DOIJGLASS v. BIJLLEN.

4 0. W. N. 1587.

TrtMp~p~ alncton-iqjtea8 to Btoundaries - Intcrim Injtuc-tion-eopr o!-Dtimages Sustained under-Trivial Nature of-Reference Refu8ed.

BRPITTON. J., dismnissed an action for an injunetion restrainingau alleged trespat4s on plaintiff's lands, holding that an injunetionshould flot have been sought wliere the alleged trespass was nt b<.,tonly tochnical and trivial, but refused to award defendants dain-asb y reason of the interim injunetion obtained, holding that itscoehad been miaunderstood by the defendants and that the dain-agfs üLaimeti were too remote.
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Action for an injjunction restraining defendant fromi tres-
passing on1 plaintiff's lands and counterclairn for damages
suffered by reason of an interimi injunction order herein.

A. MeLean M-Naedonell, K&C., and 0. H1. King, for the

1 laintiffs.
Shirley Denison, X.C., and Standish, for the defendants.

HON. MR. JLsTicE BaRi-Po.- :-On the lOth. June, 19)12,

the plaintiff, Douglass , was t1e owner , andi Woods Nvas the
tenant, of parts of building lots 1îl, 1î2 and 173, on the
east sîde of Surrey place in Toronto, forining p)art of the
Elrnslev Villa etate, according to a plan or survey of part
of par], lot 10, made by J. 0. Browne, lXlP.S.

The plaintiff Douglass pnrchased in 1886 and tiîe cýon-

vevance to ihm describes the land by mnetes and bounds.
Since lis purchase the plaintiff, DougIass, bas been in uindis-
puted possession. In the early part of 1912 the defendant
purehased tlîe propcrty lving to the soutît of plaintiff's for
the express and avowcd purpose of erecting thereon a large
and expensive apartmient bouse. The plaintiffs were quite
opposed ho sueh a building close ho their southern boundary,
and thev w'ere on the alert to prevent the defendant tres-
passing to the slighîtest extent in prosecuting bis building
operations.

The plaintiffs allege tbat iminedîately before the coin-
nieneement of this action, viz., on the lOth June, 1912, a
surveyor of the defendant enhered upon plaintiff's land and

planted a post whîeh the surveyor alleged marked the north-
east boundary of defendant's land. The plaintiffs allege that
the said surveyor assunîed to determîne for defendant, the
so-uthern boundary hune of the plaîntiff's property, that heing
the northern boundary line uf defendant's property. The
plaintiffs allege that this post ivas at least three inehes ixpon

the land of the plaintiffs, and that the so-called boundary
line eneroached upon plaintiffs' land distances varying froni
one and three-quarter luches bo fine and a lI inehes. Be-
cause of this action of the surveyor the plaintiffs, on the luth

June, applied for and obtained an interiiîninction ortlcr.
The ulsual undertaking as to damages w'as given, and the
plaintiffs were allowed ho file and use further niaherial on
motion ho continue the injunction. The motion ho continue
was argued on the 16th July, 1912, and eontinuance xvas
refused. Bv that order the eosts of and invidental lu buili
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mnotions were reservcd to be disposed of ai flic trial or oth<"rfinal disposition of ihis action. The defendant then pro-eceded wvith the building, and, with flie exception of thatpart of the northern foundation wall, called the footings,erccted if whofly up0fl his own land. There is now nio elamn
for injunction.

At tlie opening of tlic trial before me , counsel for plain-tiff s stated that the action was to fix the boundary betweeit
these properties of plaintiffs' and defendant, and the plain-
tiffs asked for a declaration as to the true boundary line.

During the trial counsel for plaintiffs frankly statcd that
aithougli the encroachînent by the footings is something tac.inplain of, that is a coînparatively trîfiing inatter, and thecaction was not brought in reference to thesc. As to thesefootings the defendant also alleges that the iatter was oftrifiing character. and lic has paid into Court $25 alleging
that sum to be sufficient; compensation to plaintiffs if c-
titled to anythîng.

The defendant dlaims large damiages consequent upon
the injunction, and asks for a reference as to thcsr'.

I amn of thec opinion that the plaintiffs were not cntitlcd
to proeecd by injunetion. They actcd hastily because they
kdid not want an apartnîcnt house close to their 3outhern
boundary. They thouglit defcndant intended to act in ahigh-lîanded, and arbifrary manner and fhey looked with
alarin upon every inovernint the defendant mnade. Theplaintiffs had the riglit of course ta wateh and protect evcn
an iicli of their territory, but in a matter of boundary, pend-
ing negotiations, proceeding by injunction was flot flic auth-
oriscd way.

On the 22nd May, 1912, fthc plaintiff Woods, and defcnd-
ant's solicitor Standislî, had an interview in which the situ-
ation ivas discuisscd. What took place is set out in a letterof Mr. Standishi to Mr. Woods of 23rd May. The material
thing was the discussion about the boundary. Mr. Woods
gave Mr. Sfandish to undersfand that he, Mr. Woods, had
undc 'r consideration the erection of b>uildings on lea ofplaintiffs' lands, and the plaintiffs proposition is that if thcdefendant woul(I build up to the line, the plaintiff would drithe same, or that the plaintiffs would huild as far norfth ofthe line as defendant would build south of if. In that letterof 23rd May Mr. Standish said that it would be more profit-
able and in Mr. Bullen's interest ta bifld on the boundary
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line. T1'le qUutiofl iroe about the defendant güttiug light,
and Standish said further, -It is aluiost a certainty that
Mr. Bullen will so build."

011 the 24th May Mr. Woods replied, saying that if de-
fendant wants ta purcliase 4Lot Iiiin iiake an offor ;nid I
ivili eonsifler it," and hie further said that lie was in toueh
witli an institution, ani price namd was .$20,000. Hie aise
statcd thiat hoe would consider an offer, but that defeudaut
could net go throughi bis bouse to inspeet it.

On the 28th dofendant's solicitor wrote dJelihnLug ta
niake anty affer to purchase withiout inspeetion, but inviting
negotiations as to riglit of liglit aver soutborlv ten feet of
plaintiffs' land. On the sanie day dofendant's solicitor
wvrote a further letter ta Mr. Woods which is as follows.

SSince writing to Yont this morning it lias oucuirred ta
tue that in putting in the toundations of thc -Athelina " it
ili 1) necessary to reove the fence in the rear of 91

Breadaibane street, the oid fonce. Mr. Bullen wishes to
give you as littie trouble as possible ani wvould bo gladl ta
know if voit have any suggestions ta inakoe in regard ta the
niattor. H1e woiuld like to ineet vour views so far as îaay hoe."

The~ plaintifl's thon placed the natter in the bands of
their solicitors, xvho ivrote ta defendant's solicitors on the
3rd June, threatening that unless defendant was l)rup~iIr4
to mako amrends for his trespass it wvould hoe ueocesary ta
commeflnce aui action andi apply for an injunction. To this
defendant's solicitors reply, discussing the question of aid
fonces being in direct lino of the northerly houndlary, ani
inntioning that there ivas an overhanging cave to the north
of the north ivall of the stable, and closing thus, " OuLr client
bas not the -lightest intention of encroaohing În any way
on ou r clîcnt's j)roperty, and has net donc so. You ii
surely admit that aur client is entitled t(> huild up ta the
limit of bis own property and hoe proposes ta do this." " This
tirait is shewn on the survoy whieh vait have exauîiinedl."

'l'le plaintiffs' solicitors in lettor of thc 7th June, toek
exceptions~ lt, to the statemient tlîat deofeidant lîad net ex-
tended bis building operations be.vand whait lie was entitled
to do, and also as ta the survey being correct. Tho plaýintiffs'
solicitors thought it would ho onlv propor ta issue a writ.
On the 8th Jane defendant's solièitars wrate ant arguîiueuta-
[ive letter in rely. and gave the plaintiffs niotice that if bvy

19131
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reason of the injunction the defendant xîould silstain. damagehe would lîold plaintiffs respolîsible,

The evidence satîsfies lue that the defendant did flotintend fo take, or use or inîjure aîîy part of tlie plaintiffs'land. There was no question of reinoving, plaintifrs' fencefurther than wjasnessr
thec une. t e-ssrýI eîîaIle defendant tu work îî

The defendaînt dîd speak of claimilg ftie land fo Ille ljostîuentioned lwv Wilson, and did speak, of the projecting cave.or eornice, of fthe stable, but apart frontî a suggestioîî as tobis righf lie had done nothing, up to flie tinue oif issuing thewirit beyond what seemed reasonable uxîder flie circuiu-
stances.

Thli anets eoiîîplainedf oif, eveni if donc. ivere îlot iikely Indo anv irearbefaug t te plaiîîtiffs. If the defend-anit Liad acuiatlv eiuen to f0build aîîy part of his m'ailipoîî plitlfsands lie woiîld have dlonc so at his owînrisk uîîd lossJ ai ould be obliged fo pay dlainages, if anv.t4f plaintiffs, and muioney iII l)ayiient of darnages would bea(deiiiiote rciel.Tlin the inatter wvas ini facf compara-
tiel rifling tofflie plaint iffs.
Ail inijunctiont iniglif be ealculated to do tlic defendantgreatii daiaige and if if did not in faet inîjure if cannof belîclil to exceuse flie plaintifs.,. This seenis to nie a casî,mwhero froni Clrst to lat there was no intention to injure ftleplaînfiiffs, amid fli pla initifis ;fteîuiipfed in a reasonablowayý ifo tnet flic de'ofiant a settb-cinet of ail oif the mrailiiters, Il) disputie couild havebee arrived lit. My infer-enefroîni theo evdec 1 tîn;t Ilhe defemîdatît dîd ilot atfîrt nfndto, dam o nr li poîi aila Iiii i l)ýSessîO1ioif pliifs",. After reaioslad beconlie tand fli du-fend1(ant îîpr li îouiglit thiat if hi$ cosea Cealledlfort if, ami if t11p suruvo wa riglît, iii givilig ii ani e-xtrafcmw nuie lie wo lfke if. buit he did flot i fi-) to litfo'r if, ilor did hw in faut fakei, al.;m1 lias flort ini thtîs ato

fo)r istover dssegls reî1 loil 1 t intio beorc injunclltioitorde11r isud efnnî' as supoil that vninfo

titb le :tî 1u1uli laudi aIs 0l4-v liad, lintossîn Tm edTint do 4fo set) mi av e-;laii lîvnl utinhve îhov e
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The plaintiffs' dlaim for injunction fails. 'rhey liad a
cheaper, a more just and convenient reniedv for ail the al-
legcd wronge donc by defendant.

Neal v. Rogers, 22 0. L IL 588, 1910.
The defendant says tliat owing to the injonction lie w as

unable f roi June 10th to JuIy luth 10 proced with the

erection of the apartmlent bouse and tiîereby sustained
heavy damnages. These lic elaitis under the plaintiff's under-
taking, and asks for a referenee.

The order ls that the defendant " be restrained frow.
w roingfully entering upo llaintilIs' lands, froin puliing

down the plaintiffs' fenees, f ront wrongfully taking away the'
supilport of the plaintiffs' lands, f romn encroaehing on th",

boiindary of the plaintiffs' lande with excavation for a build-
ing,- or in any other way trcspassing lapon the lande of tli-

Plintiffs as set out iii the writ of suommons?"
There sceîs nothing lu that order to prevent the de-

fendant froîn doing ail that lie says lie desires 10 do, or al
ti]at lie aflerwards did, viz., ereeting the apartnheut bouse

upon hie own land, uilless the (leserîption by inetes anîd
bounds in the plaintiffs' writ 'was erroneous and so misled
the defendant.

The plaintiffs are responsible ait least 10 the e'dent of

uoists for wrongfully proceeding by injunetion. Thec plain-
tiffe, Put the law ini motion, put the defendant upon his do-

lecbut the plaintiffs are itot responeibie in dmg~
wlhieh, if suslained, resuited front an erroncous interprueta-
tion bv the defendant of the injunetion order.

Iu titis case th, 1w efendant lias in aneweir to plaîntiffs
denîand, furnished piartwuifars of ai legedý dantages. These

1 ,arieulars fllil/.,2 pags and the damoiýgis are of a veur\

t aried eliaraeter, aniounî ing to vers' ilanY thousands (if

dollars.
The' Court îe not bound to grant an viniuiry as to damî-

aiges eve where thie defeîidant bas sustained, soredaîag

by Ihe grating of the injunetion, but ii lias, ai dli-iretionl
and( iiayi refuse any enquiry if the' dainago is, tiv1il orl re-

ml.Sec Smilh v. Day <8),21 (Ch. 1). 121. Acon-
sýiderable amoitt of deedn sd i for i- ee becý if
ren1t. Il waeý lield ilu fie t'use. juei .t('ie thiat daniage beeîus
a iprsot inving afi) t rcnt, refusoed, aý iulIdiig Ot t' 111-

pltdin iltite as' dela ved 1)iuuntin ou lîtitt 1'. l. Iii
siiljletIÏ of Tnur.'lie danliage's ougl,,it 1o', e onfiliwd Io
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the iiiiuîediate ilatitral eonseqluelles,, or the injunetion uder
the cîrewnesanes whieh were withlîj the knowledge of tHe
I'arty obta înhîng th linj met ion. The daniages elainied are
in nzuy opinion tno remote. crin defendaat gave notiee A
the plaintiffs that lie %vas lhalle to suifer dainage bv reason
ow thu injnwioî and thle wouhl hold thle plaintif re-

spoxîsilde but asu el( dainages as are clainied the plain-
tiifs ,lild i;aý( e o knowiedge and bec oul net le within
thei r ruesnabi e (.ttein plat ion whcen order asked for. Damn-
ogu, lol 4 le oniliud to cirelixxt anlies of M-hieli pli i t ut

bxtdl no u u rr on I njiuuion -- 92.
So dnufct the defendant Luis -uired sonie (binage but

I cannot sort tont dhau li rens()i ofý thle injunetion distinut
fiiom Ioss: of t inte and t roublle anud detrînuient arîsing frni

lîtîgat ode so no cnquîrv shouhi lie direeted. Sce (ut v.I
Murrau, ?1<). il. 458.

Theýre- w-il! fie judgnient deelirng a IUne as non, agreeti
upon lieîween Cue paîrties to lie the truc houndary hune

htenthet propefrties of plaïintifs and defendant. Thi-s
Iiie uîav bw dusuribed, if the parties agree. 1by Mr. V'an Nos-

truud. Srve r f thev do flot agree 1 Avh set out the '
1111e mi t1wi jiidgini-nt. upon the minutes l(iig spoken to.

Theli plaint ifs %%ili bo enHUted Ao C e $,25 paid into Court
uts fil cipntn for tueý lapping or extension of f<)otiflgý

ofîlf1' un' w-ai upon the 'onthern pa~rt of plaintiifJ
laind.

in s" far as the actîi wvas for injun<-tion it will 1w dis-
missoid witIl eo(sts payable by the plaint iffs to the defnaduin.

Ther ill ie no dainageý In defendant ani no unquîrv
willie bueced I nl so> far as de14fendant haut inade suleh dam-

i gesý a illattur oif couinterclutim, à will lie djsmissed witot
eqel.

Thirty dutys' Wdy,

IUN, Mn. .JrV'roE 3fMDrnnot. &tNE 26T1r 113

Ri- IWIN ANI) CAMPBELLJ
-i C. W. N. 1.-A2.

4rotuIo, ~l ie-ord ~'oiùain 1,,aý,,4ward or 1*laîn
MIghI Io .4ppeal.

~.I mou ~ro~. J..hi-id. tluît th',- wa uaiî'i fu> dcýu
fV ii. i a a r îu l 0 l I's' wug a vlatr

ni.,t mi itwajri.
k." Ir.i, i L-n1 anq,2-1QW t 4fUw
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Application by the trustees of the Irwin estate by way of
appeal from the award or valuation of threc arbitrators. It
was objeeted to that, what was appealed front was not an
award in an arbitration but a valuation under a clause in a
lease and thbat therefore an appeal lay.

W. N. Ferguson, for appellants.
N. W. Rowell, K.C., and Geo. Kerr, X.C., for Canmpbell.

HoN. MIL. JUSTICE 'VIDDLETON:-Sir Glenholine Falü,on-
bridge has construed a preeisely siniilar lease, in R1e Irul 'il,
Hlawken and Rabusay, supra, and liolds that il eontexnplates
a valuation, not an arbitration.

It ils my duty to follow bis decision ; so 1 express no inde-
pendent view.

The applicationi is, therefore. disînissed with e<ists

HON. JkR. JusTicE BRrrroN. JULY 4(6TH> 1913.

BAINY RIIVERI NAVIGATION CO. v. ONTARIO AND)
MINNESOTA POWER CO.

4 0. W. N. 1591.

Wtrq and WVatercotirss-Obstrutitin of Flow-Inur, to vIa

ticrn-JamagN to Navigation <',ornpanv QuantrIlin of.

BRiTroY, J., found in îdaintiff's favour in an aetion f,)r dont-
ageaf suti.tined by the alleged obstruction by defendants of the fiow
of the lininy River, canaing iljury to navigation, and iiwarded(4 plain-
tiffý 54 dainages and eosts.

Action for damages for alleged obstriuction of thilo of

the Ilainv River, cairsed by the defendIants' powri dami, %viuh
renderKl the said river less suitable fornviaonhpa-
tilTs' boate.

1. F. Ilelliinuth, IK.C., and Bartlett (Windsor), for the
plaintdffs.

Glyni Osier, for the dlefendants.

lioN. Mnt. JusTicE BIIITT0N :- l'be p1laitift eonavis
the owner of certain steamboats anid ve.esused4 Ii 11a igal-
ing Jainy River and tbe Lake of thie Wo111. Ile bead of'-
flec was at Kenora, and the eonipanY lia,1 nide rageet

voL. 24 o.w.a. »o. 18-6
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ter tho supion of 1911 for the' transportation of fr-igit anti
paiuigtrsbew'ui the towns of Kinora ,ind Fort Vrancu,

atl' itîturinodiate ports. Tiîe two i'oîpa ie' ed a- duf'ond-
seu ini tis, attoî, hall m'na.rnuut a dam aue- iUajl

Hive'r, aiiove the Internatjoui Falis, ani td this dani for
thîe priltttion of powe'r hiv neans of i'iu and gates ut the
dain. The uonîipiaint of tile piahillf eoîîpanv à tbat duringz
liii muaon) of 1911, tbie deifendants hiv thuir dani, andi it tii,

o t'at oui *t t1i le gates a nd s! nit us l t'ertein, o'mre tutIIý: i t J
ivater thiat navig-atin in PRtinv1k Rivr w-as np~'î for a

i'îî"~tirîiî.portioni of h' taoî ami the jtIaîitt uiiroip}alix
wa"i unbi to, pit il> hoaîI 1,,t% ltî hetwS of Fort Faiu

T u t'i ta i t îtý ai ~ n i i tpvw ~ r a i o r t u e , t a . u'.i i , i e~

on or about tbui- Wth tiay of .nc u, ai aiesumeral t ips un
ile daihii'ut buwe'i tu twn-f Paiîîv River anti Etri
14'iazt,, andi t ln w"- oltlgui tw iîaîiio titt part of t iuji

roue. l'ii iTieaiif t'onuî 's M~tiat iatur oni tMe w atur
iu tu 1,îke tof tu 1 'toî' ht'îe 'so iow, anti lav ri'u'oi tof

tut' îtittrîî'Io tif l 111(. wýatuI iîv the1 tati of t bu ilefeiajîIlt!-
anti J' tut. tifota ps' -trît itu tif thvir gatu'-ý andi shititu
tiiîd tii, ihIoi. tifu' u pu'atîtti if tut' jIiiliîl' taimn h a d 
ti lit îîîaii iitti fr t11t. h i wi Il'u f tli t 'a oî

Ti11w plitIu Iff'ý t'uuîu ioîis îinigt l oIilv for 1hii
1a]n it' 1- îta îî'ilduring tl[Ici' n seas l of ý 19 1, Iîtî for' st'i

ttu., taiiîuagt' ti tut' eomîpîîu'' fîiîî't Imtro'îs tif iiîg np

il- îîî jia Iiîtiiîhwî" ton tut waîs''' of tut ICîkt ouf tue itilti
allil Pai ili i t'

Th[i(I*i> iî'eîît in liare tw hottuipllî',lnt tîtt it r tilt saiet
ulailgn î'ntanti uoîli it, i tn'.î('a Cantaïn titt tiraft in. t' îii o

Tue Oriittriît and M inIIwsota l>ttwtr L 'tlupaîîv, lilit, tilt
otbî'r. is Tue, Milliwt'ttia aid Ontario I>ttw'r (t<>îîîîîîîîý iîtîrl-

Jîttraltt' i l tut' .iat ol M iiilwod ,ti, t'f lte Uîifite tae
ff Ailî'rira. 'l'i l mitî'r eoiiîiîv lii îestat it lis<ett
oir îmaîilîtîîiot't ai' il'tîtitn iite tr of tut' Hîîiii

I ix t tli t II Catint i -i u "ti ' t if'it. Ii t'nin tm a i in niiir.'

h li' lî't weiî îiîl an îil t lI i( teI tte tif Anîîeriea. Th'iis

aitîii nititîtî aîîlîîitti> thte juiistitiî if tiîs ('otîn or t
lîroîtriI-l tor oerýjitî tior t i t't' of titis at'tittu iîptii tiis du'fu.îtî

anttttf titi' i il iie of On>mtar'io. unsý nutr' a ondit ittal
aîîu'triut,îîmiiand 'g' thlit i t litî iit ruete tht' wît'rý

tifR1, ii P ilI îr i hetii pr(iin otit'tf Onitario, arid i n tht'
iii,[It'r tî i'É tittî il tia'- IIt o hTrtiitînîtti tben ini such u îîe



19131j RA NI' it ieý'~ 1 1 co r. .1' \. 1') Ii \,. I.. (-,, S9

fi, 1- i , ail- iangv o jiur b I iîiif iii n

îaî, aI -îîi- u ilîî iîîî~ ln jn~ i u n f ln

t'onrt i n îrîi ii ~lo gî- l h w vv
anî~logt lerand fora vuînnon u ru~r i nrt u Ili

an n i lv~ ion. I'hrv hîa1u oî.ai d i A-or e~i

1 1-1nv 1îic fron 1 îrî I Fi U- un lii t ,îialn -r i tu l

th~~~~~~~~~ 11u' axw' ilii iun lonn LI un l n Uî~ra i
îlo fo ri î r~ a ut iuir ig wuir, ' ir ri iil r t 1i

e maMral aiu %% it - il'r %tf , ia Jiur ' i do dn

Jo dV îrp v uf 't iai:îain il i'n ie vvîiiî r îl
Kf i vuamn - a k i :h' -u >îrfr T .î îiî A lw u i

The l iait ' .,rmgî i aýI i' -'' mj iîi titi- 1 t ' A", îla î,lî' if
11ita m î'. al" t u nil C ih- u''îJan-- ai

1 
Ca ;Mr or ce Atîil

lnîîiîunt <n rt îiilian l liru fir'il î iîî ia îîm'm

'if fat t mii wi n'i- pr '-îi il o! JlI t i -,in

1ot ia n -, wu'rv îhi " ht tur,î A amui !ý iiiii' \ în ,' il
eZa iora t it v îwv'î u'l iîw npiah'r i R,îf i ihx r[- ,

'Fln' ial il taWi un 1 1lv-t t ri np - a " l u' a~ i il u r VA
ilti I.î 1111, ii arrîîî' .î f, t Fa nî mt ,ni ] g a

wàdev -t a d Aitrtii'îýIîviiuîn aiiL, ra i . Iga n tîli 1ae
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blanie uapon the defetidants, aiid to recover damages fromn
them.

>The case prezientLs ïifliculty both as to liabiîty of defend-
an)ts, and if liable, al, to tlie amoutît, and as to the proper

1lnica'S11re Of damiages It is of inmportanîce to know that up to
tIle enid of ilt >tasoît of 1910 the plaintiffs' compaîîy liad not

buta mnonev akr The company had gone behind ini the
whol $2,~831,and the dcfendaîtts are not chiarged with

beiîg espnsilefor aîiv part of that large loss. At the be-
ginning of the sesnof 1911 there was a discuLsion iii re-
gard to a pier iii itle river, and in regard to repair of a dock
at Fort Frances.

This is iot inaterial only -o far as tlie correýspondetîce
>peak, of the water in tlie river. On tfl1sf June, 1911, the

p:sdîtof plaintif! company wrote to flic prcsident of the
Mfiinîteso anid Onltarlo Power Comnpany as follows: 'Ounr

first steameri levskonora June 17th, and the " Agwiinde-*
will leav îliii iveur June l8th. We undcrstand vouniuake

ai pra< ci, of clo:i ng o1ff ftc natural flow of the river at aiîy
tinte it st you, for tlie ptîrpo.4e of produeing powc . Tis.
of course, i; bo flicea dJetrintent of navigation, and this

iinp mvno protcst agaliiist the itatural flow of the river lie-
iig iîîferftered wilî1, bvyour eoîuipatîes, and should von er
-ist lit doiîîg suf wtc sail l>d vour coinpanies respotisible for
illv daintage we înay sustain. l{iîdlv ackîiowledge receipf

'rîte pideuilgit of defetidatit Minnesota anîd Ontario Power
Ciipaury wvrotu oin tili 211( -Luino, t ini reply to tlhc lasf

nntoedletter, bult lit reply' if) some formeir letter, not put
luli Mi t1its letter of 211d Julie it is Stalteil fuTile-s wc

lia\v IltNv ainis if loo lu m as if ai ao lIauîtcli ik as

'11It. liitts'r> prusidetfi rpIl oit Ilh .June: " Your fav-
,ur (.1 h)îd itîstauif at hîaîd. Noewltait voit szay about navi-
gafioti oi1t1 flc aitv River. Wc av aplant'that wMl exi-
cleu us, if tht' nfurlolw Olic, river is itot iîîtcrfered witlî,

01,t 01t- 9tlt .lt'tepedtt defetîdatift eompativ
Illt i lpîrt as 'llW

Yolltr ltter of Jîtilxe 14,' and two lfrsof thte tli re
ilttli reu ,ýed, ;atîti iiîod, Thgtefitew of' our letters ducs ioct

riut I ke ba ofit irtud-guge buiutss an., Anyonew reald-
il- ilîtint wold draw te colîieioitil tîtaf YOu1 e'xpec(te to

unae i asdi'tageeîblefor tîte power eoînpany as possible.
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plaintiff alleges these defendants hati placeti across Rainy
River. That is more like what is ailege in the other action,
brouglit hy the plaintiff against the Watrous Isianti Boom
Conmpany, tricti with thîsaction. This11 action is becaust. of
scarcity of water oeüasioniet, as ailegeti, by the defendants.

There is no doubt that the water f rom natural causes w-as
exeeedingly Iow ini Rainy Lake, as weil as Rainy River, dur-
ing the entire season of 1911. Tho evidence on behiaif of
plainiff as to tlue month of June is not; so strong as is tlue
evideiîee by wvitniesses for the defendants, but after the eariy
part of JuIy -until the 5th of August the water was too low
to permit of safeý navigation by the " Agwinde."

The Iowncss of water was weIt known to ail interesteti,
andi the c-ause of' it to a great extent was flot in doubt; but the
plaintilf believeti that there was water enough above the damn,
if let down, to permit the running of the A ,gwinidc," andi
to, watchi the defendants, measureinents were malle daiiy, anti
even, more frequently. 1 have studieti anti compareti these
nîcasureinents. Thewy shecw thait at tinies a large quantity of
waiter was beiti bakVponi the best consideration 1 cal) give
to tiie whoie evitience 1, with sonNe hesitation, corne to the
'onc(lusjin that the defentiants <hit so interfere with flue nîa-

tural fIow of the water froin above the International Fl'als
into Ruiny River, as to cause damnage to the plaintiff by pre-
venting flue rumning of flic " Agwinde " duiring part of tlue
seatson or 1911. It becunies then oniy a question of ainount
uf dinages.

If 0We deed hslat by their dami andi its operation pr-e-
vcte lie outfittingm- of thie staesof plaintiff conlpanly

f'or 191 1, anti pve iteihir rniîigi aitogether, they mould
have%( donc a good tliuing. They laýinltif stooti to lse, andi
diti iosv, in caririugii on tlueir- ste-aniboat busines that y'car,
according to their statvinent 81T452 hilat was reduceti
to $1 1,331.52 by etng$,0 for their eontract, or settie-
nieunt, wt h oenet

()n the plitf'oiginal statemnent the loss was appor-
tionqcd las follows:

X-tameqr " Keuuora"ý......................84,881 17
M"Agwindje ".. ................... 3,397 63

Generai loss in mnanagemennt............... 8,055 72

$16,334 .52
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lI0N. MR. JUSrIcp LENNox. JULY 17TH, 19>13.

IRE %IcCOUBREY AND CITY 0F TOIRONTO.

4 0. W. N. 15M&.

Ainnicipal 'orporations-Early <Cloginq, gy-Zar-fotion to Quash-
Amnmctflint eof ty-late-A pplication I?cfu8ed-G-os8.

LxmN,,ox, J., refged to quaeh a municipal by-Iaw for the early
elosing of barber shops but amendes] the saisie by striking out cer-
tain superfluotis words.

Motion to qrIasit a by-law of the city of Toronto provid-
ing for the earlyScosing of barber shops.

T. J. W. O'Connior, for app)licant.
1. S. Fairty, for respond<ent.

1ioX. MR. JUSTICE LÀE-NNOX :-I sec no reason to change
the opfinion J explr*Essd ut the argument, naniely, tiiat the
by-law subhstantiaiiy coiiplies wiflh the Act. The legisiative
îneaning is not at ail eiýarJy expý.ssed, either iii 4 Edw. VII.
(4h. 10, or the Act of the ist sesobut the exceptions of
s u ti s4, als appiying to barber shops, wouid lead to inani-
fust abisurdityv.

l 'I by-law will be iene by striking out the words
44OUlwr,* comiaîined of,' and ini ail other respects the appli-

ration wýIl]liv disnjssed and the by-law confirined.
1)wiiIg tol ilw munýatifaetory wording of the statute there

wvili le lu os.


