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to The Z}pplication of Miss Clara Brett Martin to l?e adt}iitted
au tﬁmf"twe as a barrister-atlaw, under the 'd1scret10nary
bee ority given to the Law Society by 58 Vict. c. 47, has
I refused by the Benchers. The majority of those of the
«;i)te Bef{Ch were strongly averse to the admission of women
c()nljractlc'e as_ solicitors, but it was thought wise to m.al.ce a
Promise, so,that Miss Martin was admitted as a solicitor.
sa;tt}iat point the Benchers have drawn texline, and we must
ang hat we think they are wise in the action they have taken,
o are glad that they have had sufficient firmness to refuse
€Xercise the authority given them by the statute of 1895s.
mezl,‘e is some reason for the admission of women to the
e Ical profession, but we know of no public advantage to
agamed_ by their being admitted to the Bar, whilst there are
Sary}; serious objections on grounds which are scarcely neces-
om O refer to. As a matter of taste it is rather a surprise
Ost men to see a woman seeking a profession where she

is
of b}? und to meet much that would offend the natural modesty
€r sex.

ONTARIO LEGISLATION IN 1896.

urﬁ; short summary of the work done by this “busy body "’
& the past session may be useful.

Whilehzﬁ’ 2 fieals with Voters’ Lists in cities f’f oyer 100,000,

lzeq terp 3 1s concerned with the Voters’ Lists in unorgan-
Titories,

holidi ch. 4, Sheriffs’ offices shall, except during Yacations a}nd

from, I};S' be open from 10 a.m. to 4 p.m., and during Vacation

of YOrk am. to 1 p.m.; but in the City of Toronto and County
» from 10 a.m. to 1. p.m. every Saturday in the year, not
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being a holiday. In case of necessary and urgent bu:
ness, they must be kept open after 1 p.m. on Saturdays
during vacation. rty
The Succession Duties Act is amended by ch. 5. P}‘ Opeust
transferred in contemplation of death to any person in tr e
or otherwise, is made liable to duty, also annuities SO g .
chased, or otherwise whereby payment of duty is sought ctl aty-
evaded. Property brought into Ontario is liable to ce
Actions arising out of any succession must be comme?
within six years from the date of the succession. 4 by
By ch. 7, copies of licenses or other documents, signe ow
the Commissioner of Crown Lands or his deputy, 8¢ °
receivable in any Court as prima facie evidence. 4 em-
Chap. g concerns the Algonquin National Park, an .ark
powers the Superintendent to be a health officer, and the ¥
rangers to be sanitary inspectors.
Chap. 12 relates to Crown timber lands, and make

ber of amendments concerning licenses, seizure an
rangers.

s anw?”
a fir

The Mines Act, 1892 (55 Vict,, c. 9) is amended by & 1135-
Chap. 17 revises and consolidates the Act respecting Reg
tration of Births, Marriages and Deaths. 86,
Chap. 18, to be known as « The Law Courts Act I 95,,
amends the Judicature Act, 1895, also R.S.0., caps 47, 52{ C.
65, 91 and 113, and 51 Vict., ¢, 6; 52 Vict., ¢. 65 56 vie may
55 58 Vict,, c. 2, and contains many changes which We
refer to again ; in the meantime we note the following:
The court may remove an executor or adnﬁniStra.tOr : u
for cause or upon his own application. Actions against mtrial
cipal corporations shall be tried without a jury, and the
shall take place in the county where the locus in quo 1% jded
Divisional Court may be composed of two members ; pro¥

ither
ni-

3 e re‘
that if the court is divided in opinion the case may e Evi’
argued before a court of three members. Sec 5 Of thothing

n

dence Act is repealed, and it is now provided that ple 0
contained in that Act shall render any person Com.pe}la 10°
answer any question tending to subject him to crlmmanalty'
ceedings or to subject him to prosecution for any pe
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ge};z right to security for costs is extendeq in regard to all
in “OS against whom actions are brought in respect of cases
a thch the Act to protect Justices in vexatious actions
Jﬁg 18s.  Costs are to be at the discretion of th.e Court or a
Whagte’ which shall have full power to determine by anq to
ec] extent such costs are to be paid. Toremove doubts it 1s
Shal?li?d that, notwithstanding the Law Courts Act, appeals
any 1e from any order of a County Court made after the 1st
Maq Y 1896, on any motion to be made or assumed to be
© before that date, or at the sittings of the County Court
*N in January, 1896; but such appeal shall lie to a
Oursthnal Court instead of as provided by s. 41 of the County
ny S Act.  Also that an appeal lies to the Court of Appeal
t Judgment or order of the High Court in court, and from
Pe ourt of Appeal has jurisdiction to entertain such afl
ate ?111 The Commissioners appointed to rev1s<? and consoli-
© Rules may incorporate in such consolidation any statu-
nlenljiroviSionS relating to practice and procedure, with such
Sha bm ents as may seem to them expedient, and sucl.l Rules
oy he as valid as if contained in an Act of Parllamept,
anq 1g they may be varied or repealed by the same authority
‘n the same manner as other Rules of Court. .
Qrease:p' 19 amends the County Courts Act, and greatly in-
the . the jurisdiction. Title to land may be tried where
r ea Ue is under §200, also where the validity of a deVI;e
estatguest up to $200 is disputed, provided the value of the
.9€S not exceed $1,000.
of 1 © -Jurisdiction is increased from $400 to $600 in the .case
anq Auidateq damages or where the amount is. ascertam('ed,
gree s Court has jurisdiction to any amount if the parties
liquidatefore the issue of the writ, provided the amount 1s
n e(%' The Court has also jurisdiction as follov‘{s =
la'nd, \::ctlons for the recovery of, or for trespass or Injury
partner‘e.r € the value of the land does not exceed $200. .
! ac Ship accounts where the capital was not above $1,0 h .
Valy, 10ns tq recovery a legacy not exceeding $200, wh.ere the
the estate does not exceed $1,000. In actions to
3 lien upon land where the sum claimed does not

ivi

to
In
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exceed $200. In redemption actions where the sum du )
an 1t

not exceed $200. In creditors’ actions to rank upon
solvent estate where the claim does not exceed $400- Actior®
may be transferred to the High Court if it appears that (99
above limits have been exceeded. The excess, howevel may
be abandoned and the case still remain in the County Cout™

Chap. 20 enables an executor or administrator to be &
moved by the Surrogate Court, where the estate does
exceed $1,000. The Senior Judge of the County Court i8 "0
longer to be ex-officio Judge of the Surrogate Court, but thi®
does not affect any Judge now a Judge of the Surrogate
Court.

Chap. 21 concerns boundary line disputes. The Act 4o
not agply to lands in a city, town or incorporated villag
Questions arising during an action to be referred to 2 spec®
referee, who shall be an Ontario Land Surveyor.

. By ch. 22, creditors holding security on the estate.sl °
insolvent deceased persons must value the same, and faili?
that,. the Judge of the Surrogate Court may fix 2 value, au‘lﬂ
creditors can be required to assign their security at 2
advance of ten per cent. on such value. d

An abuse of the practice of the Division Courts is Preverlte s
by ch. 23, whereby colorable imitations of Division Court 10
may not be used. Our readers will remember that W¢ o at
att?ntion to this matter some time since, and we are glad e
action has been taken to prevent the ab’use.

Amongst other minor matters we note that the.
g;;?;: oCn Coroners’ inquests are fixed by ch. 25.
& Cit.y onstables are dealt with in ch. 26. Police

ies are now authorized to take bail in certain cases jse

Ut}der the Quieting Titles Act, publication Py adve e
ment is dispensed with when the ;’)roperty is not worth m(;or
than-$3,ooo. The Registry Act (ch. 29) alters the hou*® t0s
keeping offices open, which, except in the City of TorOI;tef
shall not be open on Saturdays during Long Vacatio? ?

I pm. The tariff of fees is also amended. ch
The Assignments and Preferences Act is amended byrfed
A creditor who fails to value his security may be P

£
fees ©
aﬂd

Constables

3I.
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Etht}(l)e Juﬁge of the County Court of the Cnunty where the
teStedr reSI_deS, who may also decide in a summary way c.on-
roy claims, without the necessity of an a?tlon being
manfht' An assignee may distribute assets in the same
Temy o as the sheriff under the Creditors’ Relief Act. The
it leration of inspectors and assigne'es is also .de'alt
the and Provision made for greater facility of ascertaining
Position of the assignor’s estate.
Unoy 4P. 32 concerns bills of sale and chattel mortgages in
ganized districts.
ort tariff of fees on the seizure of goods under chattel
8ages and bills of sale is fixed by ch. 23.
chatt:ltffcedent unregistered agreements for bills of sale and
give , mortgages are dealt with in ch. 34. A contract to
or i Mortgage or bill of sale, is deemed to be‘a mortgage
Of_ sale, and as such is void against creditors, unless
°t is complied with.
repea?e Mechfmics’ and Wage Earners’ Lien Act, 1896, (ch. 35)
hay . 4l existing Acts. It is provided by the new Act
e lanzre work is done and material furl.litc,hed upon
_quandS of a married woman, with the privity of ilelj
NSran . her interest is presumed to be bound thereby;
ﬁre; liece Mmoney takes the place of property destroyed bz
IIleans nlll.holders of the same class rank pari passt; ‘“ wages
Piege Wo (:‘ey . carned for work done, whether by the dz%y or as
atiop as % lien holders may demand from the owner inform-
lien, i‘ to terms of contract; the mode of procedure upon
Cipa) ® 'egulated ; an attempt has been made to make muni-
but Uldings anq railway lands subject to mechanics’ liens,
v thar the attempt is successful remains to be seen.
ang o, - 36 the Woodman's Lien for Wages Act is extended,
in ,, * 37 Secures the payment of wages for labor performed
Sery,, - CBstruction of public works; whilst the Master and
Of vt At 1896 ffords b ecti for certain classes
workmen’ 96, affords better protection fo
With - Acts respecting marriage are consolidated in ch. 39.
f mar:. SXC€ption of two sections validating certain classes

arej .
'38es which have taken place prior to the passing of
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the Act, the Act does not come into force until August ist
next.

By the Dower Act, 1896, where the wife of a ut-
or mortgagor has been living separate for five years, the P e
chaser or mortgagee may, in certain cases, obtain the srel(fir:af
relief as in the case of a lunatic wife. Where a wife o he
age purports to bar her dower, and the purchaser was at tce
time without notice of her being under age, the Conveyar‘10
will bar her dower, unless within 4 years she brings an act o-
or gives notice of her claim. This section is made retris
active. The conveyance of real estate by married wome?
facilitated by the next chapter.

The Landlord and Tenant Act, 1896, repeals S. o
Act of 1895, under which a doubt existed from the dects! s
of Meredith, C.]., in Harpelle v. Carrol, 32 C.L.J. 500 23"
to whether a landlord or his assignee could distrain 1%
absence of an express contract to that effect. The Ovef?oe .
ing Tenant’s Act is also amended and the procedure Simp-l 1 bef

The Acts respecting General Roads Companies, T
Slide Companies and Building Societies are amended- t t0

Chap. 45 amends the law of life insurance, with respe® der
the declaration by the insured as to the beneficiaries ¥ n
his policy, and also protects the company paying insur
money before receiving notice of the declaration. nd

 Some amendments are made to various railway
electric railway Acts, and the powers of street railvf’aysas a
enlarged with respect to the adoption of electricity n the
motor power. Mechanics are given a lien for wages upe
property of the company. un¥

The municipal Acts are as usual amended, and-m e*
cipal law is again reaching that state of perplexity. Whlc'ofl of
isted before the consolidation in 1892. The nomina® ealt
councillors and the duties of deputy returning officers &% sated
with. Notice of action against cities, towns of incol"PO eve”,
villages in actions for damages must be given witl:ﬂﬂ iSO of
days of the accident. In case of townships the limitat ot
thirty days still remains. Actions for negligence mm‘mi’
repair of highways must be brought only against ’

vendof

he

ce
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“Ipality. The Canadian Wheelmen's Association may main-
(tialn sign posts to guide travellers, show distances and give
anger signals. ‘The number of county councillors is reduced,
til(l)t this does not take effect until the general municipal elec-
s of 1897. The Municipal Arbitrations Act extends the
N 1C)'c to the county of York, and any municipality which Passes
in ’i"-law to that effect, and in such case the official ar,bltrator
vi Oronto shall be the arbitrator. ~An Act Respecting Pro-
Ncial Municipal Auditors (c. 54), gives power to appoint a
Si‘;é;rd of three chartered accountants instead of the commis-
©rs under sec. 380 of the Municipal Act.
in tghap‘ 58 amends the Assessment Act, and provides that
Own: case of distress for non-payment O,f taxes, where the
chat,trl?r person assessed is not in po.ssess1on, the goods. and
or the $ on the premises not belonging to the person liable
e € taxes may not be seized ; but this does not apply when
the Property is claimed by relatives. Goods and chattels ?f
assegown?r may be seized, whether or not such owner 18
agrées(;zd 11 respect of the premises. When a tenant has not
© the Wwith his landlord to pay taxes, he may pay the same
collector and deduct the amount from his rent.
1‘om£:mer:S are now added to the class of persons proh
Xercising their calling on the Lord’s Day.
town: € Inspection of meat and milk supplies in and
ake 1S regulated by ch. 63, and The Bake Sh.ops Act, 1896,
S Necessary provisions respecting this business.
re he Drainage Act and the Ditches and Watercourses Act
.arnellded as per usual_ . .
0 e: © amendments to the Game Laws (ch. 8) relate (;hleﬁy
diae) T, which may no longer be hunted in the water ot 11m1:1ea-
a licer}:s afte1'~ leaving it, nor may t-hey be huntegth} ePsiiSh
ang Gae (with coupons attached), signed bx the ;: e
Such licme Warden and Provincial Secretary, 18 ﬁrst. obtain NO,
eop . onse is for one season only, and the fee is $2.
May be had in possession, except from November 1st to
t eI; gnl?ss accompanied by an affidavit that the same waz
abgy,. . 1Ing the open season, and unless one of tl'le cc.)upf)n:
© Mentioned is attached to each deer. Certain districts

ibited

cities and
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may, by Order-in-Council, be set apart, in which it will jDe
unlawful to kill deer. No settler may hunt moose, elk, rel
deer or cariboo before November 1st, 1900.

In regard to matters of education, ch. 69 consolidates the_
laws respecting the Education Department. Chap. 79 con
solidates the Public Schools Act, and ch. 71 ConSOhdat}i
the laws respecting High Schools, while ch. 72 amends t de
Separate Schools Act, By. ch. 73 some alterations ar¢ ,mélaf
to the Industrial Schools Act, and ch. 74 makes some sim!
provisions respecting the Industrial Refuge for Girls.

LEGISLATION AND LIQUOR DEALERS.

The delivery of the long expected judgment of the Pﬂ\i’z-
Council upon the reference in respect to prohibitory liquor 18 to
lation,! seems to be a fitting moment at which to endeavo® to
trace the high water mark of judicial decision in referenc? t-
legislative power in Canada over matters immediately aﬁéc
ing the business of wholesale and retail dealers in intoxicati?
liquors, his

The dealer in liquor who desired to know whethe? or
business lies at the mercy of the Dominion parlia.rrleﬂ't‘hat
of the Provincial Legislature, might probably expresf: hic
desire in the form of three specific questions —(1) W catt
of them can prohibit my business? (2) Which of thembuqi'
regulate my business ? (3) Which of them can tax Y 1ir;g
ness? It will at any rate be a convenient method of .dea et
with the subject, to answer these three questions in their Of‘ -
But in view of the present position of the authorities e
cise reply may be at once given for the easc and Comfora ’
the liquor dealer, to the effect that in different Way> b
legislating from different aspects, both of them can probOth
his business, both of them can regulate his business, and
of them can tax his business,

‘s
It is, of course, perfectly clear that the power to 18"

eml fo.' 'fi
Ontarto

'Reported sub nom. i ey-Gen
Dominio}:oof e m. Attorney-General for Ontario v. Attorney

T.L.R. 388 anada and the Distillers' and Brewers' Association O
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late in all imaginable ways in respect to the liquor tr.ade
and all other of the internal affairs of the Dominion,
Tesides either in Parliament or in the Provincial LetgiS~
latures, for decisions of the Privy Council have long since
established that the Federation Act exhausts the whole
Tange of legislative power, and that whatever is not thereby
given to the Provincial Legislatures, rests with the Parlia-
Ment;1 anqd in this is found an important point of divergence
etween our constitution and that of the United States. The
Question, however, as to which has the power to prohibit the
Wholesale trade in intoxicating liquors seems only to have
Come up fairly and squarely in one reported case prior to the
late Privy Council decision, namely, Lcpine V. Laurent? In
Fhe Canada Temperance Act, 1878, which was held to be
iitra vires in Russcll v. The Queen,® trade in wholesale quan-
tities as there defined, and for the purposes there mentioned
Was excepted from the prohibitory clauses. The Act, how-
CVer, which came in question in Zepine v. Laurcnt, Was an Act
O.f the Province of Quebec, and authorized a municipal coun-
¢l to Pass by-laws to restrain, regulate, and prohibit the sale
of any spirituous, vinous, alcoholic or intoxicating liquors by
retail or wholesale ; and Lynch, ], entirely in accordance
With what the Privy Council have now decided, as will pre-
Sently be seen, held that the enactment was intra vires.

. It will be convenient, however, first to deal with the 1es
ton of prohibition of the retail trade. The right to prohibit
that had come before the Courts in several cases, and until
the cages of in Re Local Option Act,* in the Ontario CO}lrt of
Ppeal, and the case of Village of Huntingdon V. Morr,® it he‘ld
°en held to be outside the powers of the Provincial 'Legls'
Atures. In most of the cases the ground on which this was
Pt was that it would infringe upon the exclusive pOWer of

ques-

; Valin v.
an;lD?w v. Black, L.R., 6 P.C.at p. 280, 1 Cart at p. ;{os. _(11185.5)1"”‘@““"'
An.2t% 5 App. Cas, at p. 120, 1 Cart. at p. 163, (18709) ; Russ¢ e be, 12 ADP.

7
C:Q.pﬁi Cas. at p. 836, 2 Cart. at p. 19, (1882); Bank of Toronto V. L
+1,0.588, 4 Cart. at pp. 23-4. (1887).
o7 QLLR. 226, (1891).
,ZSADp. Cas, 829, 2 Cart. 12, (1882).
am AR 572, (1801).
‘LR.7 Q.B., 281.
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the Dominion Parliament to regulate trade and commerce,’
but this ground of objection the Judicial Committee have
entirely nullified in their late judgment *by holding in acf:ords-
ance with their recent decision in City of Toronto V. Virgo,
that “there is marked distinction to be drawn between the
prohibition or prevention of a trade, and the regulation ©F
governance of it, and indeed a power to regulate and gover?
seems to imply the continued existence of that which is to be
regulated or governed.” But in Regina v. Justices of Kings)
and in one or two other cases, further ground of objection fo
the possession of such a power by the provinces was fOund' n
the fact that it would be an interference with the Dominio?
control of inland revenue and excise. This point was also
argued before the Judicial Committee on the recent aPPeEfl’,
but was ineffectual, as indeed might have been antict
pated from the principle laid down by their lordships *»
Bank of Toronto v. L(lﬂlbe,“ namely, that if it be found tl’%at
“on the due construction of the British North Amer¢
Act a legislative power falls within section g2, it WO
be quite wrong to deny its existence, because DY Sofn;
possibility it may be abused, or may limit the range whi¢
otherwise would be open to the Dominion Parliament.” flt
must always be remembered, as pointed out by their lor®
ships in that case, that the British North America Act pro
vides for the federated provinces a carefully balanced constll:
tution, under which no one of the parts can pass jaws fo
itself, except under the control of the whole, acting throus
the Governor-General,”—another point in which our constitt
tion is distinguishable from that of the United States. T hz
proper view to take of this matter of prohibition of 'fhv
liquor trade, as is now authoritatively established by the P11Y3
'And so in Regina v. Yusti ; art 499; “875)1.;,
far  The Cnprnbm o e G % s SC g 4600

r
2
of the County of Brome, 21 L.C.J. 182, I""”
385, (1877) ; De St. Aubyn v. ) 1882) ; €%
Foley, 29 N.B. 113, (188«;{)'.l v LaFranc, 8 Q.L.R. 190, 2 Cart. 392, (1

*11 T.L.R., at P- 391.
-g&_;e] A.C. 88,
*See transcript from Marten & M ith’ tes of the &
2nd ?ay at b 37, oy at orien & seqe.rechth s shorthand no
12 App. Cas. at p. 587, 4 Cart. at Pp. 22-3.

gumeﬂt’
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Council, is that in some aspects it may fall within the power

(.)f Provincial Legislatures to deal with, while in other aspects
it may fall within the competence of Parliament under its
general residuary power to make laws for the peace, order
and good government of Canada. A law, their lordships hold,*
such as the enactment in section 18 of the Ontario Liquor
License Law, 53 Vict., c. 56, “which prohibits retail tran-
sactions and restricts the consumption of liquor within the
ambit of the province, and does not affect transactions in
liquor between persons in the province and persons in other
Provinces or in foreign countries, concerns property in the
HYOVince which would be the subject matter of the transac-
tions if they were not prohibited, and also the civil rights of
Persons in the province,"—and as such it may be that it comes
Within No. 13 of section gz of the British North America
Act, i« property and civil rights in the province.” However,
.their lordships hold that it is not necessary to decide whether
%t does or does not come within No. 13, becatlse, €even
1f it does not, if the vice of intemperance prevails in a par
t}Cular locality in a province, the prohibition of the sale of
liquor there would be a matter of a merely local or pl”ivafce
Nature in the province, and therefore falling prima facie within
No. 16 of that section.?

But none the less the Dominion Parliament has power to
Pass such an Act as the Canada Temperance Act, 1878, to pro-
Mote temperance by means of a uniform law througho'f1t th.e

Ominion, and abolishing all retail transactions il.’l intoxi-
Cating liquors within every provincial area in which its enact-
Ments have been adopted by a majority of the local electo
As held in Russell v. The Queen, Parliament has power to pass
Such an Act under its general power to legislate for the peacf:,
order angd good government of the Dominion. Nor does this
conflict with the provision of section g1 of the British North
Mnerica Act confining the general legislative power of .Par-
hament to matters *not coming within the classes of subjects
by this Act assigned exclusively to the legislatures of the pro-

‘It T.L.R. at p. 391.

*See
S.C,R.’ éta:)s;ox,“;;‘er Strong, C.J.,

in Huson v. The Township of South Norwick, 24
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of
vinces,” for what is assigned to the provinces by Nol.’ Ilical
section 92 is expressly confined to matters of a mire ztlbject
or private nature in the province ; and where. we ge ?1 (‘)es o
matter admitting, as this matter of proh1b1t10nt o ’also
being legislated upon, both in a merely locsitl aspecf ’11 i the
in a general Dominion or national aspect, it ma'yl atureS and
one aspect within the power of the Provinmal‘L'egls a 1iah;6nt'
in the other aspect within those of the Dom1n1on. I;arment, in
But as their lordships point out in their late judg L. the
entire accordance with their recent decisions in mea,zttm.'ﬂ £y-
Union Bank,' and 4 ttorney-General of Ontario V-P vincial
General of Canada, *if both Parliament and the T its oWl
Legislature have passed Acts upon the subjec.t, gach Blominion
sphere, then so far as the provisions of an ex1sjc1ng - Jation,
Act are in conflict with those of provincial leglsBut n
the latter is over-ridden and its operation suspended. Act,
the case of such an Act as the Canada T emPeraTlCSf local
which is only to be brought into operation by aprOCe_-"StO offect
option, where its provisions have not been brought in tion O
by the electors, the ground is left clear for the opera

: ight have
the provincial legislation. Of course Parliament mig
made the Act compulsory,

And now as to regula
cisions of the Judicial Co
the Matter of the Domi
established that mere 1

allowing no local option. he de-
tion of the liquor traffic, t san
mmittee in Hodge v. The Qitfz')z:l asly
nion License Acts, 1883-4,% C1€4

. olice
ocal municipal regulation for P

. i e muni-
purposes, for the preservation of law and order in th
cipalities or other local

sively a matter for the
the shorthand notes of
the latter case makes it

districts in each province, is :;(ld:f
provincial legislatures. A Peﬂ;‘i sin
the argument before their lords ngey
very clear that as Sir Horace n the
stated (who was himself of Counsel in the matter) (’)bitof ’
occasion of the recent argument in respect t? probi con-
liquor legislation, their lordships’ decision against the e
stitutionality of the Dominion License Act, 1883, was grou

[1894] A.C. 31.
*[1894] A.C. 189.

*9 App. Cas. at P. 130, 3 Cart. at p. 160, (1883).
*Cas. Dig. S.C 509, 4 Cart, 342, n. 2.
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on the fact that “the machinery of the Act was local in its
character, that is, it created local boards with the power to
make local by-laws.” And so said Mr. Edward Blake also,
referring to that matter upon the recent argument eIt
seems plain from the decision in that case and from the gen-
eral tone of the discussion that it was held that the Dominion
could not generalize in a matter which was purely local, purely
local as had been decided by Hodge v. The Queen, that their
attempt to deal with that subject, to appropriate it to them-
selves, it being a local subject, by acting for the whole
Dominion and appointing their own officers, and so forth, did
not alter the character of the Act or deprive the provinces of
tthat power which they had under ¢ merely local or private .’ that
- 1t remained a local and private subject, and therefore the Do-
minion License Act was void, while the Local License Act
was maintained.” So that to adopt the language of Gwynne, T
in Molson v. Lambe,® what is established by the decisions of
the Privy Council in Hodge v. The Queen,® and In the Matter of
the Dofninion License Acts, is that laws which make, or em-
Power municipal institutions to make, regulations for granting
licenses for the sale of intoxicating liquors in taverns, shops,
etc., and for the good government of taverns and shops so
liCensed, and for the peace and public decency in the munici-
palities, and for the repression of drunkenness and disorderly
and riotous conduct in the municipalities, and imposing pen-
alties for the infraction of such regulations, are laws which
deal with subjects which are exclusively within the jurisdic-
tion of the Provincial Legislature.*

But inasmuch as the liquor trade is part of the trade and
Commerce of the country, it is of course clear that th.e
Dominion Parliament has also certain powers of regulating 11;
under No. 2 of sec. 91, “ the regulation of trade and commerce.

"Transcript from Marten & Meredith’s notes, 3rd day, at p- 99-
*15 S.C.R. at p. 287, 4 Cart. at pp. 347-8, (1888).
®9 App. Cas. 117, 3 Cart. 144. .
Lice A8 to the effect of the Privy Council's decision in the rgz:tter tﬁiéggrl)f:'lw’:“;';
c . : : e i
ense Acts, see also per Sedgewick, J., in In re Prohibitory 4O tracts of

C.R. at P 249, per King, Jj., SC., at pp. 256-7; and for a synopsis i
the argument before the Privy Council, see Todd’s Parl. Gov. In Brit. Col., 2nd Ed.

t p. 551, etc.
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What is exactly included in this class of legislative power
hasnot yet been determined. In the well known passagein Citr-
zens Insurance Co. v. Parsons, 1their lordships stated that constru-
ing the words “regulation of trade and commerce” by such
aids to their interpretation as may be found in the use of the
expression “ regulation of trade,” in the Act of Union be-
tween England and Scotland, 6 Anne, c. 11, and in ActS of
State relating to trade and commerce:—* They would include
political arrangements in regard to trade requiring the sanc
tion of Parliament, regulation of trade and comrnerce‘Of
inter-provincial concern, and it may be that they will inCludf
general regulations of trade affecting the whole Dominio®,
but that in their view they do not comprehend ‘the pOWef
to regulate by legislation the contracts of a particular busl-
ness or trade, such as the business of fire insurance in 2
single province.” Burton, J.A., in Regina v. Wason, ‘says
that they “must be held to refer to regulations relating to
trade and commerce in their general and quasi-national sens
and not to the contracts or conduct of particular trades.” And
similarly in Swulte v. The Corporation of Three Rivers, sGwynné
J., says that the words « regulation of trade and commerce
“are to be construed as applying to subjects of a general
public and quasinational character in which the inhabitants
of the Dominion at large may be said to have a common
interest as distinct from those matters of a purely provincial’
local, municipal, private and domestic character, in which the
inhabitants of the several provinces may as such b€
be said to have a peculiar and local interest.” As Joh™"
son, J., says in Angers v. The City of Montreal: 4« The trade
and commerce of the Dominion is a very distinct thing from
the individual trades or callings of persons subject to the
municipal government of cities.”

But whatever power over regulation of the liquor traffic
Parliament has under No, 2 of section g1, it is, as their lord-

'7 App. Cas. at pp. 112-3, 1 Cart. at PP. 177-8, (188I1).
t17 A.R. at P- 237, 4 Cart. at p. 595 (1890).

*11 S.C.R. at p. 45, 4 Cart. at P- 525, (1885).

*24 L.C.]. at p. 260, 2 Cart. at P 337, (1876).
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Ships point out in their recent judgment,' “at liberty to ex-
ercise ity legislative authority, although in so doing it should
‘terfere with the jurisdiction of the provinces,” for the enu-
Merated classes of subjects assigned to the Dominion Parlia-
ent by section 91 are expressly so assigned, ¢ notwithstand-
g anything in this Act”; and, moreover, the effect of the
oncluding clause in that section is, their lordships hold, .to
1 CTogate from the legislative authority given to the Provincml
“Rislatures, “to the extent of enabling the Parliament of
anada to deal with matters local or private, in those cases
“{here such legislation is necessarily incidental to the exer-
e of the powers conferred upon it by the enumerative
eads of clause 91.,,
o It would, however, seem impossible to dou.bt t
rem No. 2 of section 91, the Dominion Par.hamen
Oglﬂate the liquor traffic under its general residuary powers,
T the peace, order and good government of Canada, but its
Lurlsdicﬁon here would be restricted by inability to encroach
bon the provincial powers of regulation above referred to, for
ey'the. express opening words of section 91, the gen‘eral
cog;ls-latwe.l)owel‘ of Parliament only extends .to matters " no(;
exq:lng within the classes of subjects by Fhls f}'ct zsscllglrllst-
With Slvel}’ to the Legislatures of the proxfmlces. n ' no
ClearStandmg some dicta to the contrary,? 1t' seems eqd S(})’
ar 4 tl.lat the Dominion Parliament in regulating the ltfa e‘es
IndeS its powers extend, might do so by means of 1cgn;b’;
Aet Ed’ as Hagarty, C.J.O., observes in [.n re L?m/ld :ptra
Virég ?‘he Canada Temperance Act, 1878, which was hel 1nin
of 1. N Russellv. The Queen, itself contemplated the issuing
licenses to brewers and distillers and manufacturers
nec;l aFiVe wines. The fact of an Act impo§1ng tlltlg
Intq S~S lty. of taking out a license beff)re de.ahngt Wbe
Con Xicating liquors, is not the crucial pomt.‘ o be
Sidereq in determining whether such Act is or 18

hat, apart
t could

1
'TT.LR. at P 301

*p
See alsgr FOur{xier' J. in Molson v. Lambe, 15 S.CR. at
Per Ritchig, C.J.,S.C., 15 S.C.R., at p. 259, 4 Car

AR, atp. 580, (1891).

p. 265: 4 Cart. at p. 343
t. at p- 339-
'8
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.. risla-
not within the exclusive power of the I?rovlnc.l?‘iln{:: gdoes
tures, but rather whether the Act so requiring a h}(;‘-: ,(;t% ent-
or does not come within one of the claSSeS‘ Of su Jz say$
merated in section g2. «Constitutional llmltatlong»l;lts and
Palmer, J., in Ex parte Danaker, “look only tIO res
not to the means by which results are re'ached. le. the some-

And now as to the power to tax the 11q1’1f’r trac ?’ 2 in spite
what disputed point of whether Scvern v. The Quet f;ile a.s still
of the various aspects in which it has bee.n as.sint I;asse
remains a binding decision* as to the main p‘(()iem generis
upon by the Judges, namely, that the t'l'll_e of QJubth America
applies to No. g of sec. g2 of the British Nor er to make
Act, whereby Provincial Legislatures have pow and other
laws in relation to « shop, saloon, tavern, auctioneer fon catty-
licenses,” and that a license fee imposed upon .a Perihat class,
ing on the trade of a brewer does not come within 4 in the
is now matter of indifference to persons concefn‘e]udges in
liquor business, inasmuch as although all the s indirect
Severn v. The Queen agreed that such a license fee W '« upon 2
taxation, it has now been clearly decided that a t? is dire¢
trade or business, whether imposed by license or I?O ' was not
taxation. The holding that it was indirect taxat,lonthe view
necessary to the decision of Scvern v. The Queen in all agre®
that the Judges took in that case, inasmuch as t}}eX what 18
that such a tax as was there in question fell w1th1,31 in No.
meant by ““ the regulation of trade and C"mmerc?’h the prif-
of sec. 91. If this was the case, in a.ccordc'mc.e wit learly €
ciple which, as we have already mentioned, 1s S0 - ent, the
pressed by the Privy Council in their recent.]udgl’)m rliament
matter would be exclusively for the Dominion Fa

()l. 2,
'Cf. Story on the Constitution of the United States, 5th ed., v
27 N.B at p. sgo.

*2 S.C.R. 70, 1 Cart. 414, (1878).
*See Bank of Toronto v. Lambe,

per Ramsay, {v, in Molson v, Lambe,
363-4; per Osler, J.A,, in Regina v. H

at pr 14+

189+

N t pp: .
12 App. Cas. at p. 584, 4 Cart: aCa.l:'t. at PP
M.LR., 2 Q.B. at pp. 397-8' 4 ot
alliday, 21 A.R. at pp. 4 ‘7~t 288, 4 Ca: MC’
*As stated per Gwynne, J.in Molson v. Lambe, 15 S.C.él. ? a‘t).:l 360" pe 3.Cr
P: 438, (1888) ; per Cross, ]., S.C.. M.L.K_ 2 Q.B. at p. 394. 4 Cart. ¢ Ritchie, j-)-, per
Donald, C.]., in Queen v. McDougall, 22 N.§ at p- 468, 1889) ’tpe 427, (1895)
at p. 486 ; per Strong, C.J., in Fortier v, Lambe, 25 S.C.R. at p.
Gwynne, J.S.C. at p. 433
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Whether it amounted to direct taxation or not; but as will
Presently appear, the authorities, as they now stand, no longer
SUpport the view that the regulation of the trade of a b.rewc?r,
Of other wholesale dealer, stands on any different footmg' n
TeSpect to being within No. 2 of sec. 91, than the regulatl(?n
of any other trade or business. The view of the Judges 1n
Severn . 7, % Queen, says Osler, JLA., in Regina v. Halliday,
Ppears to be « no longer sustainable in the face of Hodge v.
he Queen,* which confirms the power of the Legislatures to
egulate the sale and disposal of intoxicating liquors.”

LeaVing this for the present, however, in the recently re-
Ported case of Fortier v. Lambe,® the Judges of the Supreme
ourt have unanimously held that a license fee imposed upon
¢ business of traders, whether wholesale or retail, is direct
Xation,* and it may be remarked that in the Court below,
4t J., cites a very apposite passage from Cooley on Tax-
ation, where that author states : “ Taxes are said to be direct,
Inder which designation would be included those which are
ASSessed upon the property, person, business, income, etc, of
O.S € who are to pay them, and indirect are those which are
;;Vled on commodities before they reach the consumer and
® Paid by those upon whom they ultimately fall, 'noa as
AXes, but as part of the market prices of the commodity.
Cag And now, in conclusion, as to the dif,tinction made in t}:
Se;Es F’etween wholesale trade and retail tracile, and the' ob-
. ation of QOgler, J.A., cited above from Regina V. Hal{u{d%
Li Wil be remembered that in the matter of the Dominion
Cense Acts,” whereas the Supreme Court of Canada held
¢ Acts to be intra vires as to wholesale and vessel

D AR atp

82 App. Cas, 117, 3 Cart 144, (1885).

.TS SCR 42, (1895). hed, see
Buyy, 2 follow the line of authorities along which this result has been reaéfS ) ; per
Veatr:)' Oronto v. Lambe, 13 App. Cas. at p. 584, 4 Cart at pp I#9 |xgh(7m;1 T
S.¢ebe, I g Queen v McDougall, 22 N.S_at p. 478, (1889) ; per 106"""?.' of Kon-
treg, d;t P. 499 per Strong, J., in Pigeon v. The Recorders Court and A[ )in Regina
U Hay[,5:CR at pp. s03-4, 4 Cart at pp. 447 8 (1890) ; per Osler, J.A- B Tk
Coupyg tga » 21 .A.R. at p. 47, (1893) ; and the  decisions in Fortier v. Lamioe
,Caeovy. SRJQ. 58.C. 47 355

S. Dig, S.C. 509; 4 Cart. 342, n.e.
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licenses, 'while ultra vires as to retail licenses,—the 1'1::2:12
Council held them to be ultra vires in respect to al.l the Tﬁl V.
ing provisions alike. And so Weatherbe, J., m ng the
McDougall, *says that the main question determmed: ‘y has
Privy Council in that matter was: « That if the p}‘ovmcewhat
theright, as was held, to require licenses for Cal‘f}fmg O,n a ta¥
is called the retail trade, it has the right, also, to 1“,fp08§ adds’
by means of license respecting the wholesale trade, an‘ id be-
“Though I have paid attention to all that has .been bancil,

fore the Supreme Court of Canada and the Privy Cou'l, are
am unable to see that the words ‘wholesale and reta~1ence."~
anything but mere arbitrary terms adopted for co'nveﬂltter 0

And in the argument before their lordships 4n this maferring
the Dominion License Acts, 3Sir Farrer Herschell, 1€ tween
to the distinction taken by the Supreme Court be have
wholesale and retail licenses, observed: “I suppose they trade
considered for some reason or other that the wholesale retal

is more a matter of trade to be regulated than thznly to
trade. Iknow it seems a very difficult distinction not £ itin
follow in point of law, but to see the practical effect 0 as T€
the wording of this Act. The Act is held valid s0 ,fa-rons re.
gards wholesale licenses, and of course all the PrOVI51d what
late to wholesale licenses. Well, what is WhOleS"jle a?l en DY
is retail?> Is the definition of wholesale, which is g1V deter”
this Dominion Act we are considering, to be taken as you!
mining what is wholesale and what is retail? If S?i’arneﬂ

lordships have said that, although the Dominion P-artrade, it
has no power to legislate with regard to the retail holesa
can determine by its own legislation what is the ¥
and what is the retail trade. If your lordships holes
that, then what is to determine what is the W s
and what is the retail trade? It certainly Strlkitends
that to say that the legislative power of Canada © 0,

43 Vict- c'thaaﬂ'
- "By sec. 7, subs. (d) of the Dominion ILicense Act of 1843 ot les®
* wholesale licenses

‘of D
authorized the licensees to sell any quantity ©
two gallons. 1‘ seé
*22 N S. at p. 477, (188g). . 997 pef
*See transcript from Marten & Meredith’s shorthand notes, at 223» 476;;dpj"
also per McDonald, C.]J., in Queen v, McDougall, 22 N.S., at PP :,-7’1'0‘1"““"he
Weatherbe, ], S.C., at p. 477; per Ritchie, ]., § C., at p. 485 P
S.C., at pp. 495-7.
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to the regulation of wholesale trades, and not to the
Tegulation of retail trades, is a distinction which does
hot fing any warrant in the legislation of this section g1, and
Which would be impracticable in its working throughout the
Ominion,” And Mr. Horace Davey in the same argument
Saysi—tu] agree that no logical distinction whatever can be
drawn between wholesale and retail licenses, that there is no
Ogical distinction between regulating the power of a shop-
®eper to sell a dozen bottles at a time and regulating the
Power of a tavern keeper to sell one bottle at a time, or half
. bOttle’ or a pint. Wholesale licenses may be a convenient
“XPression in the Act, but it is merely retail trade.” Where-
ooon Sir Montague Smith, sitting as a member of the Board,
Pbserves « Whether he sells one bottle or twelve it is selling
Y Tetail,” and Mr. Davey replies: “Yes, there is no logical
IStinction between the two. It is a different kind of retail
[ade. And Sir Montague Smith rejoins: « It is a convenient
Ehras,e to express the meaning instead of repe.ating every
Me the number of bottles.” Their lordships evidently sup-
E? rg‘ed the above view, and their decision justifies the dict(l;}n
tinct'ownshendv J., in the Queen v. McDougall,’ that 'the 'tlSa:

te 1on between wholesale and retail so fa1j as making 1
S't 'Of the respective powers of the two Legislatures of the

Mtish North America Act has been abandoned.® '
t must be remembered that in the cases upon the British
sa(l);th America Act heretofore, the distinction between whole-
trade and retail trade has been generally treated as one
epending upon the amount sold. What would seem to be
na(:nessential difference between wholesale and retail trage,
Whel.e 1y, that the wholesale merchants supply the trg.l.e,
an ©as the retailers deal directly with. the' general pu Lc,
founghether any line of severance of legislative power candi ::.
CUSSe§ d. on this distinction, does not seem to have been i-
In any of the cases except so far as the wholesale

YAt pP. 137,

gp. 251.: also per Sedgwick, |, in In re Prohibitory Liqu
C.R . PerKing, J. S.C., at p. 262; and per Maclaren,

or Laws, 24 S.C.R. at
Q.C., arguendo, s. C, 24

"3t p. 18,
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merchant in this sense may be identified with the manufj:it
turer. As to the manufacturer, however, in th(,jir. e for
judgment' the Privy Council expresses the opiniont '(onS
they carefully state that answering as they are que§t1 ers
“in their nature academic rather than judicial,” their ansV a
are “not meant to have and cannot have the weight Oq is
judicial determination™) that power to control his 1)usmes\‘,in—
not exclusively in the Dominion Parliament or in the Pris in
cial Legislature, that what they state as to the two aspee by
which the regulation of the retail trade may .be treate r in
legislation, applies also to wholesale manufacturers fO.sla-
answer to the question submitted: “Has a Provincial L(-3g1110r5"
ture jurisdiction to prohibjt the manufacture of such hfq on-
within the province?” they reply: “In the absence © jord-
flicting legislation by the Parliament of Canada, thelr otf

ships are of opinion that the Provincial Legislatures w the
have jurisdiction to that effect, if it were shown that an

manufacture was carried on under such circumstances =

e, . er 1
conditions as to make its prohibition a merely local matt
the province.”

ENGLISH CASES. _—

SISy

EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.

(Registered in accordance with the Copyright Act.)

., PP

The Law Reports for May comprise, (1896) ! Q'I;3.684'
461-567 ; (1896) P. pp. 129148 ; and (1896) 1 Ch. PP- 3

RESTRAINT OF TRADE, VALIDITY OF —REASONABLENESS: ctiont to

Dubowski v. Goldstein, (1896) 1 Q.B. 478, was an & 0
recover damages for, and also to restrain the breach ex’l a?
agreement in restraint of trade. The defendant had b€ and
employee of the plaintiffs in their business as dairymelr:{ not
had agreed as a condition of employment that he wor

‘11 T.L.R. at p. 393.
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during the continuance of his service, or at any time there-
After, serve or solicit, or in any way interfere with, any of the
CUstomers who should at any time be served by, or be then
ONging to, the plaintiffs in their business. After leaving
the plaintifrs employ the defendant started business as a
Milkman and served with milk and solicited customers of the
Plaintiff& The defendant contended that the agreement was
Mvalid, on the ground that it was unreasonable and too wide,
Oth ag I'egardsrspacc and time,—also because it purported to
Prevent the defendant from soliciting plaintiffs’ customers,
Wbo became such after defendant’s employment ceased. The
Visional Court (Williams and Wright, J]J.), on appeal from
¢ County Court, limited the injunction to persons who were
“Ustomers of the plaintiffs at any time while the defendant
VAS in the plaintiffs’ employment, and the Divisional Court
(Lord Bgher, M.R., and Lopes and Rigby, L.JJ.), held that
1S judgment could not properly be interfered with, that the
“8reement must be taken to refer to the particular business
cTried on bylthe plaintiffs at the time it was made, and was
reeref()re not open to the objection of being too wide as
gards space, and that it was severable as regarded the
-Cl.lstomers to whom it was intended to apply, and that though
fe;’ﬂéas too wide as to customers becoming suc}? after thedde:
t ant quitted the plaintiffs’ employment., yet it was goo as
those who had been customers at any time during his em-
S}g}fment. According to Rigby, L.J., jud'icial opinion on the
ulld]ect of restraint of trade is undergoing, or rathe‘r has
dec.erg(’ne, a considerable change since the earlier cases were
is nlded, and the only test of the validity of 3}101:1 agreemeE{cs
e OW considered to be, is whether or not‘lt is reasona );
is n?zzary for the protection of the person in whose favor 1
€.

RIbl'IlSNAL LAW — I XTRADITION —FALSIFICATION OF ACCOUNTS—EXTRADITION AcT
7° (33 & 34 Vicr., c. 52)—(K.S.C.. c. 143).
I 7e Arton, (1896) 1 Q.B. 509, the rule nisi, granted forz
upozas Co'rpu,,, as noted ante p.. 187, was argued. The .groufr(l) X
Wh; Which the rule was obtained was that the crime

‘¢h the applicant had been committed for extradition was
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not within the Extradition Act, 1870 (33 & 34 Vict, ¢ §2) o

the extradition treaty with France. The crime of which
was accused was known to French law as faux,” of « faux
en ecritures de commerce ”; in England it would come unde’
the head of the statutory offence of falsification of accounts
by a director, public officer, or member of a public company’
and although the offence would not be forgery according tz
the English law, yet the Court (Lord Russell, C.J., and Wflgl?
and Kennedy, JJ.), held that the offence was a crime Wl.tl:‘m
both the French and English versions of the extl’adltlo’z1
treaty between France and England, and the Extradition A¢Y
and the rule was accordingly discharged: and this deClS};r
seems, in effect, to support the opinion maintained by 2 wil he
in this journal, vol. 31, p. 504, as to the construction © t
Canadian Extradition Act and treaties.

v—
RECO
PRACT!CE—PLEADING—DOCUMENT. STATEMENT OF 1TS EFFECT—ACTION FOR

ERY OF LAND—ORD. XIX. R. 21 (ONT. RULE 406.)

Darbyshire v. Leigh, (1896) 1 Q.B. , is a decision O
Court of Appeal (Lord (Eslglez', l\%R., Sai:i Lopes and R_lgb(};
L.JJ.) on a point of practice, involving the constructio?
Ord. xix, r. 21 (Ont. Rule 406.) The action was for reco"eﬁg
of land, and in the statement of claim the plaintiff, amo h
other things, stated “By the will of the said Holt Lel%a;
made on 27 February, 1875, and duly proved July 18 % "o
year, the said Mary Taberner or Leigh became entitled O o
salld estates in fee in reversion on the determination of s
tain estates tail limited in the said will.” The defen af:he
moved in chambers to compel the plaintiff to amen he
statement of claim by setting forth the precise words of ot
will by which she became entitled to the estates in feeted
reversion, or in default that the paragraph above quo,che
should be set aside as embarrassing. The Master refuse o,
application, but the Judge in Chambers reversed his decis! nd
Tl'le Court of Appeal (Lord Esher, M.R., and Lopes ot
Rigby, L.JJ.) considered the statement of claim suffic’

. rdef
under Order xix., r. 21 (Ont. Rule 406), and restored t 0
of the Master.

of the
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PROBATF.~EXECUT0R OF EXECUTOR—EXECUTOR TO WHOM POWER TO PROVE RE-

SERVED—CITATION BY ADVERTISEMENT.

Inthe goods of Reid, (1896) P. 129, a grant of probate had been
Made to one of two executors, power being reserved to m2}ke
the like grant to the other executor. The acting executor died
Without having fully administered, but leaving a will and
3Ppointing executors. The other executor had not 'b‘een

®ard of for fourteen years. The sole next of kin of the original
testator, with the assent of the executors of the deceased exe-
C}ltOr’ moved for a grant to herself of letters of adminis.tra-
'°n de bonis non; but Barnes, J., refused the application,
holding that upon the non-appearance of the absentee exe-
Slitor to 4 citation, the executors of the deceased execu_to'r
Would, without further grant, become executors of the origl-
nal testator: and he gave leave to serve the citation on the
Wbsent executor by advertisement. '
PRACTICE‘COSTS—SET-OFF OF COSTS—SOLICITOR'S LIEN~— ORD. XLV., RR. 14, 27,

(2”‘(01‘11‘. RULE 1204). .

Hassell v, Stanlcy, (1896) 1 Ch. 607, was an applic-auon to.set

€osts ina County Court proceeding against costs 11 the High

ourt. The English Ord. xlv., 1. 14, provides thata set-off «for
(e damages or costs between parties may be allowed, not
::thstanding the solicitor’s lien for costs ir'x’ the part;ctz}llzil:
no“ﬁ‘se Or matter in which the set-off is sought. But 1? o
trarcounterpart appears in the Ontario Rules, and Ofn('lt ; -
. ¥, Rule 1205 expressly declares that no setoff of dam g .
2 costs shall be allowed to the prejudice of the SO'hCltO;
SI:tn for. costs in the particular action against '(SiC) w}lnci}; vtfa(sa
helgﬁ 1s sought; but even under the English Ru (-‘; dings
Wer by Chitty, J., in this case, that although t‘he proc e
as ¢ between the same parties, yet the Rule did not appé’ o

0 enable costs in independent proceedings to be set oh. -
is ; Prejudice of the solicitor’s lien: Ord. xlv., 27 (zri;;;el;o
a -O.the same effect as Ont. Rule 1204, was held to

Ppheation.
WILL—LIFt INTEREST—PROVISION FOR DIRECTING. as
an " Sampson, Sampson v. Sampson, ( 18'96) 1 Ch. 63lo’tllvem

Pplication against the trustees of a will to compe

lil re
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to refund money under the following circumstances: By th?
will in question the testator had bequeathed an aﬂnu.lty Oﬂ
£100 out of his residuary real and personal estate to his sOe
William Henry, subject to a provision that the trustees Were
to apply so much of the said annuity as would, if the sam
were payable to the son, be by his act or default, or by °P%"
ation of a process of law so disposed of, as to prevent hi
personal enjoyment thereof, for the benefit of his wife &%
children. The trustees had in their hands on the 16th AP
1895, a sum of £132 7s. 5d., payable to the son in respect Oa
the annuity. On the following day they were served Wlth,n
garnishee order, at the suit of a creditor of the som and 10
pursuance of an order to pay over, had paid the amouf_lt
the attaching creditor. The son’s wife and children Clalmfe ‘
that the money should have been applied by the trustees Oe
their benefit.  Stirling, J., however, considered tha't t n
above mentioned provision in favor of the wife and childs® )
could only take effect, when at the time the money Wa° p?iy
able, the son was debarred from receiving it for his ownt 1‘15:;
and could not apply to any subsequent alienation by proce a
of law or otherwise. And as on the 16th April, 1895, the S(.)
was actually entitled to receive the money for his own use

the subsequent attachment of the money by his creditor €0
not divest his title.

VENDOR AND PURCHASER—LEASEHOLDS—-ONEROUS COVENANTS IN U"“SE’VEN’
DOR’S DUTY TO DISCLOSE ONEROUS COVENANTS-—CONSTRUCTIVE Norie® 1ds
In Re White & Smith's contract, (1896) 1 Ch. 637, leaseh® 7-
were offered for sale by auction ; the advertisement and P2
ticulars failed to disclose that the lease under which .
premises were held contained onerous and unusual Covenanc
The purchaser at the sale, on the delivery of the abstra e’
having discovered the existence of these covenants, "'ppl.l g
to the vendor to be released from his purchase, which h?’l"lz
been refused, he applied to the Court under the Vendor$ a
Purchasers’ Act. It was not disputed that the covend?
Wwere unusual, but it was claimed on the part of the ver
that as the lease was referred to in the advertisem“j‘nt

. cOﬂ'
particulars, the purchaser had constructive notice of its
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tents and might have examined it before the sale if he had
asked to do so. Stirling, J., however, was of opinion that
the case was governed by Recve V. Berridge, 20 Q.B.D. 523,
and that it was the vendor's duty to make known to intending
Purchasers the existence of the onerous and unusual cov‘en-
ants, and not having done so, nor in any way notified intending
Purchasers that the lease could be inspected before the sale,
the purchaser was not bound to complete the sale ; and con-
Structive notice of the covenants could not be imputed to him.

TIME FOR REDEMPTION AFTER DE-

Prac .
ACTICE—REDEMPTION ACTION—EXTENDING M e
ISTAKE.

FAULT BUT BEFORE FINAL ORDER—DEFAULT—DISMIssAL OF ACTION—

Collinson v. Jeffery, (1896) 1 Ch. 644, was an action‘ for re-
demption, in which judgment had been granted directing t}}e
Payment into Court of the amount due to the defendant within
tWO months from the date thercof, and in default that the ac-
tion be dismissed. By the mistake of the plaintiff s solicitor
1t wa$ assumed that the two months began to run from the
htering of the judgment instead of from its date, and the
Money was not paid in until the time limited by the judgment
h‘ad expired. An application to extend the time for redfamP'
ton wag opposed on the ground that the action was disml-ssed
and the Court had no jurisdiction now to extend the time ;
but Kekewich, J., considered that the action, though in 2
Moribund or comatose condition, was not dead, as the final
O.rder had not been pronounced, and he therefore extended the
time a5 agked ; although the case might have been diﬁer?nt
1,f the judgment had provided that on default the action
Shoulq stand dismissed * without further order.”

Mo TICE—TEN-
RTGAGE“MORTGAGEE——SIX MONTHS' INTEREST OR SIX MONTHS' NOTICE

DE

ER—MORTGAGEE TAKING POSSESSION.

S Bovill v, Endle, (1896) 1 Ch 648, is not, since :f,I Vict,, ¢. 'IS,
“; 2(0.), of much importance in Ontario. The simple quest}on
oas Wwhether a mortgagee who had entered into p'os.sesswlz
in t.he mortgaged premises could require six @onths 1ntef'es
liew of six months’ notice of payment of his de?t, the time
W)fed by the mortgage for payment not having <.3xp1red. K(ilie-
lch: J., held that he could not, and that going into possession
35 in effect a demand of payment.
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DOMINION LEGISLATION, 1896.

but

The sixth session of the seventh Parliam_ent has .l;rcv):leuc:):lclude
little legislation of either general or special interest, lh 1f as many
some twenty-six Acts concerning various rai]ways‘ andTha se statutes
more relating to private companies and associations. _ €
are not yet but shortly will be in the hands of the p'rmtert.lirty pages-

The public Acts might easily be ComPr“’SSf*d into t d freedom
For this dearth of a great deal of necessary legislation an an than
from a considerable amount of necessary statute law, we ¢
our friend the Remedial Bill, :

An Act respecting the Behring Sea Clairps Copvent:z:;’c;gaims
to the Commissioners who may be appointed to investigate wers as 2
which will become due under the Paris award, the same p?on of wit
Judge in Court in regard to the subpcenaing and examinati

d by
L. resente
nesses, and any of the parties interested may be rep

counsel or solicitor.

1ves

ip services

The next Act provides separate subsidies for steamsglfnzda an
between Canada and the United Kingdom, and between :dy and 0n€
France and Belgium. Formerly there was but one sngl }):ould call
service, the arrangement being that the contracting line s
at a French port on its way to the English terminus. bility ©

A somewhat loosely drawn Act relates to the lia in the
Crown and public companies in regard to labor used ms security
struction of public works. Money paid in by a contractol’kzS Jefault-
may be used to pay workmen to whom the contractor ma

may
. . kman
The Act also specifies the manner in which the wor
enforce his lien.

f the
con-

. s lists this

Chapter 6 dispenses with the revision of the voters ]ésenatofs
year, and chapter 7 is the usual bonus of 12 days paydto ¢ during
and members who have been absent for that number of izration o
the session just concluded. Another chapter makes an 2

.. an
. ) . £ mmmg
the customs’ tariff 1n regard to the date of importation 0 o0
smelting machinery. ard

. in reg
A few amendments are made to the Railway Afc{a;;ls. Othﬁ;
by-laws by the directors, and the expropriation 0 joners an t
chapters deal with the Montreal Harbour Commiss

atio?
. . adlllter .
Turnpike Trust, the debentures of loan companies, the

‘mal Contagi®
of honey by feeding sugar, etc., to bees, and the Animal
Diseases Act.

.o of
. ustice o
The last of the public Acts gives the title of C’Pl;zf \'»Ivan foaf
Canada to the Chief Justice of the Supreme Court. occurrence v
Quorum in this Court, which has been of frequt'nttl obviateé

ate, by reason of the illness of judges, is now partly

t.
o) T . ies consen
constituting any four judges a quorum where the parties
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CORRESPONDENCE.

——

LEGAL ]OURNALISM IN CANADA.

[()Si:l: f(ﬁf{‘” of the Canada Law Journal.
series’ofJ:::z 11110:; the 1<?gal profession are deluged with a
SubScribe; ;: ed legal journals, to which they are asked to
mediUms‘ and numb.er of tl'?ese Seem to be chiefly advertising
a PraCtisi’n ke , contain but little information really valuable to
is copie d_g(; ftewy'er’\ and a great deal of what they do contain
question then n Lﬂcorrectly_from other legal journals. The
to lawyers ;f ow many of these journals are of any value
OUTTa e e o put together and called a legal
Copiegs Withou‘t na(rlne what it may.——the profession are sent
afterwards. if thor‘ ers express or implied, and a few days
and eVer}; :)n i copies are not returned, they receive drafts,
advertent] Oe v O'tal.<es a copy out of the post office and in-
Subscliibedy fte{ls lt‘ls expected to pay, although he never
are being i.m se;:ms, to me that th.e legal profession in Canada
Thera posed on by law publishers.
many of “";I;e only three thou'sgnd lawyers in
rent legal tom.n ‘are f‘ot practising and take no interest in cur-
legal jOurmleS. burely, then., there is no room for the eight
Nate from T s now published in Canada, of which half ema-
can and Ep Olr_oﬁt(f' to say nothing of the many useful Ameri-
one or ty ghs X journals. If the profession would support
0 good journals these would be able to furnish the very

est ma i
ANAI)At thObtamable’ and this is without reflection on the
ead of the“l,' ‘JOURNA{" which, to my mind, remains at the
avIe Writton, ist; and if I had not thought sO I would not
c
b \E:,Iin;lot expect you to comment too fr
an:d to invite the attention of the
y 1awa to the methods by which we lawyers
g s pa publishers, who, without authority, persi
pers, often followed by drafts. Yours, etc,
AVERY CASEY.
son does not desire to
post office, and

—

Canada all told,

eely on this subject,
out C profession through-

are imposed
st in send-

in
0]
(Our only comment is that if a per

Subs .
requflgle he should return the paper to the
e draft when presented.—ED. C.L.J.]
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Dominion of Canada.

SUPREME COURT.

[March 24-
Ontario.
] ADAMSON 7. ROGERS.

N~
‘ons
o L T d ereclion
Lessor and  Lessee— Water lots— Filling in—* Buildings an
“ Improvements.”

: inwith
The lessorof awater lot,who had made crib-work thereon and ﬁl(‘)e‘il}:y avail-
earth to the level of adjoining dry lands, and thereby n?ade the pr eisation for
able for the construction of sheds and warehouses, claimed con;Pr «puildings
the works done under a proviso in the lease by the lessor to pay 10
and erections ” upon the leased premises at the end of the term.

16)
Held, affirming the Judgment of the Court below (22 Om»dAi)e‘:sl{dyt‘nd
that the crib-work and earth filling became part of the groun is0.
were not “buildings and erections” within the meaning of the prov
Appeal dismissed with costs.
Laidlaw, Q.C., for appellant.
Robinson, Q.C., and McDonald, Q.C., for respondent.
ay 16
Ontario.] [y

ROBERTSON 2., JUNKIN.

atet—

Wz'll——Legacy~Be9uest of partnership business—Acceptance by leg

Right of legatee to an account. hirty year®

J. and his brother carried on business in partnership for overt t: “1 will
and the brother having died, his will contained the following bequf"sJ & Co.iB
and bequeath unto my brother J. all my interest in the business 0 d\;anced by
the said City of St. Catharines, together with all sums of money 2 ver, an I
me to the said business at any time, for his own use absolutely f(.)r?e d,elay as
advise my said brother to wind up the sajd business with as litt
possible.”

Held, affirmin

ing
aCCeptln
g the decision of the Court of Appeal, that J., on
the legacy,

. ssets
. in the a5°%
could not be called on to contribute to any deficiency nts taken I®
to pay creditors, and did not lose his right to have the accou .

ienCy:
order to make the estate of the testator pay its share of such defic
Appeal dismissed with costs,

Aylesworth, Q.C,, for appellant.
McCarthy, Q.C,, for respondent.
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Ontario)
[May 18.

CARROLL 7. PROVINCIAL NATURAL GAS AND FueL Co.
- Contract—Subsequent deed—Inconsistent provision.
Gas C(;, a);lﬂ;:irseemem of April 6th, 1891, agreed to sell to the Erie County
other things to {ias grants, leases and franchises, the company agreeing among
Operated by then reserve gas enough to supply.the plant now operated or to be
delivered 1o (Lo 1 on said property.’_’ On April 20th a deed was executed and
S2id agreement cbompany,‘n.fansferrmg all the leases and property specified in
tained therei N Tl;t containing no res.ervation in favor of C.such as was con-
y said dewd t~0 theN;JEn'e C‘f)mpany, in 1894, assigned the property transferred
fom the worke of C r(l)]vmcna.l Natural Gas & Fuel Co., who immediately cut off
Pany to oreve . t e supply of gas, and an action was brought by the com-
Hely ﬁ‘int sruch mterfe::epce.
Ment Wa; ae":‘lr)m‘;l.g(;h.e decision of the Court of Appeal, that as the agree-
Parties were 1o ;)) u; n fhe deed subsequently executed, the rights of the
reservation in fave e:_ermmt.ad by.the latter instrument, and as it contained no
Appeal dis or (; Q., his action could not be maintained.
Aylesw,,,”‘lmsse with c?sts.
MeCa , Q.C., and German, for appellants.
rthy, Q.C., and Cowper, for respondents.

i

Quebec.]

Negligence—op MOT‘TREAL GAS COMPANY 7. LAURENT. [May ¢
= Aetion O-Vlructxon of street—Assessment of damages—
Whe of 7.uarranly.

sent dam:\e ethere is evidence to support it, a judgmen

appeal to tgheSSSustmnecl ‘through injuries will not be i
In ca supreme Court.

take Pl'oce:(e; of delit or quasi-delit, a warrantee may,

into the pr ngs en garantie, and the warrantor cannot

Can. g Cp;{mc‘Pal action as a defendant en garantie. A4
A' R, followed.
13?&2?}1d15misfed with costs.

Madoreo:'l’ Q.C., for appellant, Montreal Gas Co.
G"ﬁrzb;, Oéaé)pellam and respondent, City of St. Henri.
, Q.C., and [ Amour, for respondent, St. Laurent.

Questions of fact

¢ assessing actual pre-
nterfered with upon an

before condemnation,
object to being called
yehibald v. Delisle, 25

QuebeC.] e
[May 6.

LACHANCE 7. LA SOCIETE DE PRETS DE QUEREC.
Appeal —Amount in controversy.
25, contested the claim

L., .
a creditor of an insolvent firm in the sum of $s
1d by the latter on the

9f ano| .
1n301v:::;‘ creditor on the ground that a hypothec he
elong to thpmperty was null, and that the amount thereof, $2,044, should
as unsuCCezs:-State for collocation among all the creditors. The contestation
ul, and L. sought to appeal to the Supreme Court from the
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. The
ich i ismissed.
judgment of the Court of Queen’s Bench, by which it was dism
. L.
respondents moved to quash the appeal. 10 entitle
Held, that to determine the amount in controversy necels(S'czlryat "nd that
to an appeal, only his own pecuniary interest could be ll(])ot (:he ) restation:
being less than $2,000, the appeal would not lie ; the fact tha .

. t glve
: 000, did no
if successful, would give the estate the benefit of more than $2,000,
the Court jurisdiction.

Appeal quashed with costs.
Turcotte, for the motion.
Geoffrion, Q.C., contra.

Province of Ontario.
COURT OF APPEAL.

[May 1%
From MEREDITH, C.].]

FLOOD 2. VILLAGE OF LONDON WEST.
Negligence— Contributo

) rriagé
vy megligence—Negligence of driver of ¢4 ,
Injury to occupant. ] . ified as to negli-
The doctrine that the occupant of a carriage is not 1d.entl rep assengen
gence with the driver, applies only where the occupant is a me
having no control over the management of the carriage. { his friends to
Where, therefore, the hirer of a carriage allows one O

nnot
. ) . former €2
drive and an accident results from the latter’s negligence, the

recover.

Judgment of MEREDITH, C.],, affirmed.
P. McPhillips, for the appellant,
E. R. Cameron, for the respondents.

[May 1%
EBSTER.
KNICKERBOCKER TRUST ComMpaNYy oF NEW YORK 7. W

iurisdiclion.
Security for costs—Interpleader— Party out of Jur udzmimerpl
Where the sheriff obtains an order directing the trial ofhan oods 5€12€
issue between the execution creditor and the claimant of the §

zader

. de-
intiff or
under the execution, the party out of the jurisdiction, )’Vhethe,r plzl BURTON:
fendant, must give security for costs to his opponent in the 1ssue.
J.A,, dissenting.
G. G. Milis, for the appellant.
J. B. Clarke, Q.C., for the respondents.
HIGH COURT OF ]USTICE- .
— April 1%
DivisioNar COURT.] [
RE ROBINSON. of
tody
Infant—Indentured as domestic servant—Right of mother to c¥s

Charitable institution.

f the
! . , nsent,; ©
Where a child under the protection, with her mother's O
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Giry

ar::lls que, a charitable institution incorporated by 26 Vict., cap. 63 (C.),

ing 50 Vict., cap. 91 (O.), was, under the powers conferred by these Acts,
entured as a domestic servant, an application by the mother to have such

In . .
denture set aside and for the custody of the child was refused.

{‘ £, Jones, for the applicant.
®. S. Neville, contra.

DIV’SIONAL COURT.] [April 10.
Mors ALDRICH 7. CANADA PERMANENT LOAN & SAVINGS CO.
R.que comprising several parcels—Sale under power of sale en bloc—
ight of mortgagor lo recover damages sustained.
SOm:\vf‘l‘)Ortgage contained two separate parcels of land, namely, a
who hald age lots, the latter not belonging to the mortgagor, but to his mother,
Party ¢ beCQme surety for the mortgagor, and for such purpose had become a
o Sa]eo and included the land in the mortgage. The land, .undcr thf: power
that ha’dwas sold by the mortgagees en bloc, whereas the evidence disclosed
ave b the pa'rcels been sold separately, a very much larger amount would
een obtained.
taj #leld, that the mortgagors were entitled to the damages they had sus-
ned thereby.
G. Macdonald, for the plaintiff.
Mo‘-"; Q.C.. and G. McKenzie, for the defendants.

a farm and

DIVISIONAL COURT.] [April 21.
Creditors  p,,- _ YOUNG v. WARD. )
exeeut,ﬁzel;” Act—Diviston Court execution—Return of nulla
0 sheriff—5y Vict., cap. 23 (0.).
plaintiﬁ}?ere’ on the return of a nulla bona to a Divisioy 'Court executiqn. the
out of s, .Unde‘r .57.' Vict., cap. 23 (O.), amending the DiV}S|on Courts Act', l.ssue.d
ands ;'d Division Court an execution to the sheriff an'd placed it in his
so icit;r u b Efo're the sherift had taken any steps to el‘?force it, ghe defendant’s
to appl paid h‘m' the amount of the execution and his fees, with the request
H); it on plaintiff’s execution.
Re 4, reversing the judgment of the County Court Judge,
J. el,lef Act applied to the moneys so received by the sheriff.
£, Jones, for the plaintiff.
“Wazie, for the defendant.
acdonald, for another execution creditor and the sheriff.
N [April 30.
Reces CENTRAL BANK 7. ELLIS. o
het‘z/e;- —Appointment— Equitable execution— (/nlzyuzdated dr'/lmage:.
ue tq ::PPoint.ment of a receiver to receive, on be.zhalf of a cred;‘tor:'mongz
debtort ebt°r'_‘5 only made where a proper case 1S made out, omngon "
ey ha; l:Je entitled to rights, which would be subject to ordinary extecu on
the case €en legal instead of equitable in their nature, and does not apply
c °f_ a claim for unliquidated damages.
* Miller, for the plaintiffs.
- R. Raney, for the defendant.

bona

torg that the Credi-

D
VISIONAL COURT.]
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S 13

STREET, J.] |April 13

STEPHENSON 2. VOKES. ot of di-

Company—New stock— By.law for allotment by sharehold”s——mgeﬂ'ng for

rectors to allot—Directors— By-law passed at annual general ”.u’ vty
duration of office—Right of shareholders al special general meeling .

Where a by-law is passed at the annual general meeting of als‘;rs’
providing for the allotment of certain new stock by the shareho

FH or
C roviding
directors have no power to pass a by-law directing its repeal and p
the allotment by themselves.

pany
the

rovid-

At a meeting of the directors of a company a by-law was passesgo:’s were
ing that they should hold office for one year and until their suclf;rs at the
appointed, which was subsequently confirmed by the shareho appoint®
annual general meeting of the company, and certain persons wereé |
directors. annud!

Held, the by-law so passed could only be repealed at the dnzx:ring the
general meeting of the company, and therefore a by-law passe ting of the
director’s year of offiice, by the shareholders at a SPef:'al mee resolutio™
company, providing that the appointment should be terminable by
was invalid.

Mutvey and McBrady, for the plaintiffs.

S. H. Blake, Q.C., and Denton, for defendant Vokes.
Bicknell, for defendant Oxenham.

. 18,
Bovp, C.] [Aprll
FROWDE ». PARRISH. -/ar/R”i’
Copyright—Person procuring book to be compiled for /’"’”'—_P roprie p
dence in England—Agent copyrighting— Printing infringemen 'ble con-
A person, resident in England, who procures a book, for va(]ju:ntitled to
sideration, to be compiled for him, is the proprietor thereof,‘ an ap. 62 (in
copyright the same under the Dominion Copyright Act, .R.‘S.C., c ublishing
this case a book called “ Helps to the Bible »), and printing an(} Et « print”
the same from stereotype plates imported into Canada, is a sufﬁbt is don€ i
ing” within the meaning of the Act, though no typographical .worbook added
preparation thereof. American reprints of the plaintiff’s CoPy.nghtC nada, as
as an appendix to American reprints of the Bible imported into (2
held to be a violation of the plaintiffs rights.
T. W. Hodgins, for the plaintiff,
J. A. Macdonald, for the defendant.

. 8.
April 2
ARMOUR, C.].] (A

BROWN 2. CouGHILL. de.
Arbitration and award—Motion to set aside— When to be "4 27th of
Where an award under a consent reference was made On.shemadc
January, 1896, and published on the 30th, a motion to set same asid®
the 17th of April following, is too late.
Crothers, for the applicant.

Moss, Q.C., and McLean, (St. Thomas) contra.
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ARMOUR, C.J]
Rai RE TORONTO, HAMILTON & BUFFALO RAILWAY AND BROWN.
Way—Award—Appeal from— Weight of evidence—Improper receplion
and yvejection of evidence.
iCt‘Or; an appeal from an award made under sec. 161 of the Railway Act, 51
refus;d ilp.. 29 (D), the learned Judge before whom the ?,ppeal was heard
and i v_° interfere, being unable to say that the decision arrived at was wrong,
Wwas Situ::w of the fact that the arbltratgrs resided at the place where t'he land
earing the an.d were conversant therewith, and had the benefit of seeing and
€ witnesses.
Propgllla”e',“Whethe' objections to the reception or rejection of evidence are
not l’at}:’eSUbjects of appeal from an award under th'e Ballway Act, or.whetlfer
to the aw" matters for a motion to revoke the §ubmxssxon, or for a motion prior
e coursard to compel or prf.vent the reception of such evidence, and where
G Le pursued by the arbitrators amounts to misconduct.
© Lynch-Staunton, for the appellant.
Arey T ale, contra.
STREET, ] [May 6.
IN RE WILLIAM RODDICK.
) Insurance— Voluntary settlement—R.S.0. c. I30.
certix;l:;am Roddick insured in a mutual insurance society by way of benefit
imself ansdexpreSSe'd to‘be payable to his mother, and Py contract between
Payahle ¢ the society it was agreed.that t.he benefit certificate should not be
Sister or bo any one else. than the wife, children, df:pendents, father, mother,
ferreq or rom!]er of the.msurer; and that the certificate could not be trans-
e dieg Vtf"551gﬂed by him to any one else tl.xan t.he above named, and that if
shoylq be 'tl’_OUt having made any further direction as to pa)-'me:n‘t, the money
e paid to the above beneficiaries in the above order, if living.
l""_lm Roddick died intestate, his mother predeceasing him, and his two
is estgltzlm as entitled by reason of the above contract to the policy moneys.
availap) was 'n501v§nt and his administrator claimed that the money was
Her, for the creditors.
the sis::{rz that th? insurance amounted in effect to a voluntar_y settlement on
\ were I:)of the.msured, who‘ though nﬂ)t within t.he protection of R.S.0O. hc.
MSured wa e“eﬁ§larles ",‘”,“ed in the policy, and it was not shown tpat the
efecteq ths hot in a position to make a voluntary settlement at the time he
€ insurance or at any time.
):i Paterson, for the 'claimants.
can, for the administrator.

STREET, J_

Sisterg

[May 7.
Mum.c . RE STONEHOUSE AND PLYMPTON.
3
b Pal  corporation--Drainage by-law—Engineer's report —
asis of Jact.

Mor:
Dain:[lon to quash a by-law of the township of Ply
gand deepening throughout of what was t

Erroneous

mpton, providing for the
herein spoken of as the
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. illage ©
Stonehouse drain in the townships of Plympton, Enniskillen and the villag
Wyoming.

’ Thegby-law set out the report of the engineer of the ;0;2’:::5
Plympton, wherein he recommended the work to be done,an weively-
costs in different proportions against the three corporations I‘DCSPeu one
his said report he spoke throughout of the drain as con§txtut|ng a es and for
whereas it consisted of at least two drains built at different tim
different purposes.

Held, that the by-law must be quashed. _ the engineefs

Held, also, that the persons affected were entitled to have e e he mig*}‘
judgment when assessing them, upon the true state of facts, be(;a he made b1
have assessed the lands of one of the three townships lower ha ¢ the origind
estimate upon the basis that the drain in it was not a part O

tion of
ed the

only t 'e )
system, but was itself a separate original drain, designed to cag}' tl(:tf:f drain i
natural soakage, and not the voluine brought upon it at times . yncil who had
another of the three townships, and the same applied to the cou
to act upon his report. .
Aylesworth, Q.C., and Shaunessy, for the plaintiff.
Shepley, ().C., and Cowan, for the defendants.
- May 7
STREET, J.] [
IN RE Davis TRUSTS.
Trustee—Removal—Summary application. ise than in
The Court has no power upon a summary petition, or otherw
an action, to remove a trustee in invitum.
D. Macdonald, for the petitioner.
G. G. S. Lindsey, for the trustee.
Province of Mova Scotia.
SUPREME COURT. , 8.
_ Ma
EN BANC.] ! .
MCSWEENY ». REEVES. . d,';missed ik
Meaning of “ Effectually prosecute appeal "—Appeal being /by CCJ-
Judgment below revives— Amendment of order [or judgmen 4 inst Sn th;
Plaintiff having recovered judgment in the County Court 282770, ide

latter appealed and furnished a bond with defendants as sureti€s i?dp ¥ Shﬁll
by Acts, 1889, ch. 9, sec. 45. It was conditioned * that if the io € ﬁ““lz
effectually prosecute his said appeal and respond, the judgm~emisse y 2 d a£
given thereon, then, etc., etc.” On appeal the same was dism " osts ¢ crfon
order was taken that the appeal be dismissed and that S. pay the e act?

. . oug
S. paid the costs but not the judgment affirmed. Plaintiff now b
against the bondsmen, defendants,
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Ony,.:{dd’ that the phrase “ Effectually prosecute his said appeal » is syn-
5B, gué with “ Prosecute his said appeal with success.” Perreau V. Beven,
cessful] . 284, that having failed in his appeal, the appeal had not béen suc-
Were Suy Prosecuted, and that defendants must pay on the bond on which they
reties the amount of the judgment recovered.
menf’dd’ also, that a County Court judge can amen '
» and add words which have been omitted through error or accid
?’:zrrz‘n:elon, Q.C., for defendants.
€maine, Q.C., for plaintiff.

d his final order for judg-
ental slip.

En
Bane] [May 18.

Adjoy, Mclsaac v. McNEIL.
um’;”mft of motion for writ of certiorari 1o allow defective
,er C.R. 1891, rule 29, to be remedied.

our}:h:;nftiﬁ having recovered .judgment against defend.ar.lt in a Justices’

P,laii ?nda“.t moved for a writ of Cfartiorallri, to remove it into this Court.
ule 5 0;'“ objected that the afﬁdawt.s of justification of bail regutred by
Yas not aq¢ the Crown Rules were defective, and that a copy of the judgment
Avits of ached n accordance with the practice. Leave to file ﬁ.xrther affi-
0 enal)leJ}:‘?t‘ﬁCatlon, to bring in a copy of the judgment, and an adjournment
im to do so, were granted to defendant. An order was taken out

t
Whick a1 A
e a:i'd]m contained provisions that the affidavits be served on plaintiff before
_“Journed hearing, and that he be at liberty to raise at said adjourned
ff appealed from this

eal']n - .
Ordey. 8 any question as to the filing so allowed. Plainti

affidavit

and that plaintiff was

H,
Prep €/, that the Judge might adjourn in this way,
the adjourned

Na . .
ture in his appeal. He should have awaited the result of

e&nng_

Towyg
Hiyp . VNSHEND, ], delivered the judgment of the Court, WEATHERBE and

NR
Y, JJ, Conc“rring'
Cas, €agher, contra.
“Aan, for defendant.

ulton, for plaintiff.

Ey
B/
el [May 18.

Sah‘sf ' MAGUIRE 2. CARR. . ‘

Plain:m‘m of judgment—Irregularily as to filing salisfadl.on pu:’fe.
XCeption :::_f recovered judgment in 1883 against defendant, which with the
The ; $110 was shortly satisfied. .
Such ass;mdgm"'“t was thereafter assigned several times, but no notice of any
o p aint,gnments was given defendant. In October, 1885, one H., as z}ggnt
takj a iff, delivered to defendant a satisfaction piece signed by the.plamt.lﬁ’,
the regisT\Ote for $110. Defendant thereupon filed the satisfaction piece with
afterwar trar of deeds, believing this to be the correct practice. Shortly
Quen s t}}e note was renewed in three parts, payable to H., who subvse-
faring of the irregularity as regards the filing of the S.P., and being
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and
' defendant
then the assignee of the judgment, returned the notes to

applied for leave to issue execution. v« istake, that the
2
Held, that H. could not take advantage of defendant hs trr;(ecution should
note had been taken in satisfaction of the judgment, and tha

. : i notice mi
be refused, but that an assignee of the judgment without
execution.

TOWNSHEND, ].,
In Chambers.

[May I
RTY.
MCDONALD ». CURRY ; THOMPSON, THIRD PA

mem
Amendment—Adding statutory plea to defence—Indorsement of
by sheriff on return of execution.

0. of €5

execution
ok charg®
fter same

. n

The third party having obtained judgment against N, placgi fito
in the hands of the defendant, the sheriff of Hants County, wlook a
of certain property of N.thereunder, and employed plaintiff to his wages ?

Plaintiff sued and recovered judgment against dgfendanf fior arty. Thl{'d
caretaker. Defendant thereupon claimed over against thlrh tp defendant n
party now moved to amend his defence by adding a pleat a-f his fees an
returning the execution omitted to endorse thereon a memo. owould include
charges, in accordance with the statutory provision, which rovision:
plaintiff’s wages as caretaker, in accordance with the statutory P

S
£eld, that the third party might so amend, but upon the term

he exec™
ant should have ten days in which to amend the return upon ¢
tion, in order that the statute might be complied with.
W. B. A. Ritchie, for third party.
MclInnes, for defendant.
TOWNSHEND, J., [May #*
In Chambers. }
QUEEN 7. WHEELER. Jocal news”
Trial for murder—Change of venmue— Adverse comments o
Dapers. upty

. . +he CO
Defendant being under arrest and awaiting trial at Digby, mt:; plac€ of
of Digby, for murder of A. K., his counsel now moved to Chang“;dice existt 1
trial. Numerous affidavits were read showing great popular prl:iain a faif ts
at Digby against prisoner, making it unlikely that he would ot ing €O me? e
there. To these were exhibited various local newspapers, contain! i e

) . . tradictiog
on the murder adverse to the prisoner. Affidavits directly con
were read by the Crown.

er 0€CE
Held, that while the affidavits from their contradictory Cha':::y towarg:
sarily left a doubt as to the true state of feeling existing In the C(;’cou ot be
the prisoner, the evidence furnished by the newspapers a;?nex; ury, W °".ted
disregarded ; that it would be impossible to obtain an untainte bJeen 50 excit
feelings of the community whence the jury must be taken had
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I

to the disadvantage of the accused ;

and
worked upon by the press, always
wn of K., in the

that the
place i i
county of Kin;;mal accordingly should be changed to the to
Harrs,
Carnngton, Q.C., for the accused.
ongdon, for the Crown.

S

Province of ananitoba.

QUEEN’S BENCH.

BAIN’ J] P
[May 20.

Municipar; RE ELLIOTT AND CITY OF WINNIPEG.

ality—By-laws—Quashing by-law—Dairy inspection—Ultra vires.
he Municipal Act for an
illegality, a by-law passed
and regulating of dairies
593 and 607 of the

Ordej‘:’: :as an application under section 385 of t
by the ci? asfh, in w‘hole or in part, on the ground of
and Stablzso V\;lm.'npeg. providing for the inspecting
unicipal Acétm licensing vendors of milk. By secs.
Pass by.laws f<; afld by sec. 17 of 57 Vict,, c. 20, the council is authorized to
Vendors of mi[]: inspecting anq regulating dairies and stables, and licensing
SPection, when , and it is provnqed that the licensee shall submit to an in-
City, by an o ever desired, (.)f his dairy, etc., whether inside or outside of the
The firt cer to be appointed by the council.
airies whocs sglctlon of th? by-la\.v in question require
Ot 2 Ticenge ‘:}1)1 k was sc?ld in t.he city, to submit to an inspection,
Hela ther th.elr dairies were in the city or not.
not sej) tl;eirat .thlS. section so far as it applied to the owner
it in the i milk in the.c1ty, but to other persons who mig
Hela :[’ was ultra vires and illegal.
ses t(; ' $0, that section 3 of the by-law w
and legg i i:t}:?fy the health officer of the city before t
N0t wag g is pov‘ver to decide who should have a
itself so ultra vires as an illegal delegation of authorit
Ssh‘f‘ﬂd exercise.
1‘;;:225; and 3 quashed with costs.
Isaa , for applicant.
¢ Campbell, Q.C., for City of Winnipeg.

d the owners of all
and to take

s of dairies who did
ht or might not sell

hich required applications for
heir licenses could issue,

license and who should
y which the council

liCen

DUBUC’ J~]
[May 26.

GOUENLOCK 7. FERRY.

P"act‘

fee—Appeal . .

%ﬁ”‘e‘%ounj;: g”:{ ;_’,"t:’.er——Comﬁlzance with par! of orde
s was an appeal from the order of the Lo

Judic;

1al Distri j

Ment of istrict, striking out the twelfth paragrap
_Dara
1

y— Striking out

cal Judge for the Western
h of the defendant’s state-

defe :
nce. The action was for possession of certain lands, and that
the plaintiff for

gra

egal Ssi};:lby way of counter-claim, claimed damages from

e °biecti:;e’ dlStrféss and sale of his goods, under an alleged claim for rent.
n to this paragraph was that it raised an issué which should be
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, ss a jury
tried by a jury under sec. 49 of the Queen’s Ben'ch Act, 159?’ Szgrcoumer'
trial should be waived by the parties, and the Sub_]e.Ct matu:ir Ot o,
claim ought for that reason to be disposed of in an indepen eiion thus set UP
It was shown, however, by affidavit, that the cause Of "l": defendant’s t€n”
arose through the conduct of the plaintiff in connection wit th: statement O
ancy of the land in question, under an agreement set out in
claim, and out of one connected series of transactions. . amerot
I’iela', following Dockstader v. Phipps, 9 P.R. 204, and Goring ;:efn struck
10 P.R,, 456, that the counter-claim in question should n.Ot }:avfhat it shoul
out ; that it was not only natural and proper, but even desirable, ury might be
be disposed of in the present action ; and that the fa?t that afjﬁcie“‘ graun
called to determine this particular branch of the case 1s not su
for requiring the defendant to bring a separate action. d the defendant to
The order appealed from, in another clause, permitte Jefault of Whi€
amend another paragraph of his defence within six days, n (ehimself of the
amendment it was to be struck out, and the defendant availed »
rivilege of amending that paragraph. ) reclude
P Hild, that by coripliance with such part of the order, he had not p
himself from appealing against the other part.
Appeal allowed without costs.
Clark, for plaintiff,
Wilson, for defendant.

0.
[May 3
TavLOR, C.].]
DoLL = HowaRb.
Misrepresentation— Rescission— Waiver. - Dol at par &
The defendant in this action had purchased from W. F. Do

. is notes for
tain shares in the stock of a jewelry company, and had given El;srsed the note®
purchase money. The plaintiff to whom W. F. Doll had in to pays

sued in this action upon one of them, which the defendant ret;ujegli
claiming that the payee of the note had been guilty of fraud athe hol
sentation in the sale of the shares, and that the plaintiff was nOtd e found, 33
the note in due course, or an indorsee for value. The leamed.Ju gnduced the
a fact that there had been material misrepresentations which lin q“estion’
defendant to enter into the contract of purchase and sign the n?tehe misrepre”
but it also appeared that defendant, after he became aware of t ° the busi
sentations did not repudiate the contract, but continued to carry ond renewe
ness, and long afterwards paid two of the notes originally g]ven, :ould secure
others, with the idea, as he said, of putting off Doll until he
further evidence of the fraud.

Held, following Campbell v. Fleming, 1 A. & E., 40; S!',“ '?j:}:, 6
& East Coast Railway Co., 2 Ch. D,, 663 ; and Walton v. ‘S‘mﬁrac’t fo
213, that the defendant had waived his right to rescind th'e cont the amou?
representation, and that the plaintiff was entitled to a verdict for
of the note and interest.

Martin and Mathers, for plaintiff,

Howell, .C., and Hough, Q.C., for defendant.

srepre’
der of

. 0. Ry

r miS‘
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Taviog, C.J.] [June 4.
HECTOR ». CANADIAN BANK OF COMMERCE.

Practice— Production of documents—Appeal from the referee.
COul(;F[};e ques.tion in dispute on this application was whether the. defendants
affidy e required to file a further and better affidavit on productmn.. In the
Produvn filed tbey set out in a schedule a number of documents Wthh. they
to Procled, and in another schedule a number of documents whfcl? they objectt?d
and Ot(hUCe. Amongst these were the books of the bank, consisting of de.posn,
these er ledgers and letter books, and the reason for refusing prt?ductlon .of
and COWaS stated to be that the books are in daily use at Braptford in Ontario,

ankis ‘:)ld hot be produced w.itbout great inconvenience and m'terruptlon to 'the
solicitg usiness, but the solicitor for the bank offered to give the plaintiff’s
in ¥ copies of all the accounts in these books which relate to the matters
Question,
Held, that the plaintiff should be satisfied with this.
ma‘D;Il)efendants also objected to produce letters that had passed between th.e
vi egeﬁlers at Br:fntfqrd and Winnipeg, giving as a reason that they were pri-
ang did,COmmumcatmns relating solely to the said bank’s case and defence,
not concern the plaintiff’s case.
szzl’ﬂ following Coombe v. Corporation of London, 1 Y. & C. 631;
orr,': v. ?mlmm, 7 Q.B.D. 400 ; Budden v. Wilkinson, (1893) 2 Q.B. 432;
is cong| v [:a'wafds, 23 Q.B.D. 287, 12 App. Cas. 309, that such an affidavit
Uctionusw-e against the opposite party, and the Court will not ordera‘ pro-
¢ br or inspection of the documents claimed to be protected, unlt.zss it can
* Proved out of the mouth of the party by whom it is filed, or by his admis-

Sion .
Sx’)th"‘t the affidavit is untrue.
Ocuments are sufficiently described in an affidavit on production if the

coot:rets]s thereby enabled to make an order for their production in case it be-
A Necessary : Zaylor v. Batton, 4 Q.B.D. 85.
A{Ppeal dismissed with costs.
P;,}.f:d,' Q.C,, for plaintiff.
ue, for defendants.

Province of British Columbia.

SUPREME COURT.

Day
W l?’ C‘J" McCREIG
ALKEM, T CREIGHT, J.,} (May 11,

McAnaMm v. HORSEFLY HYDRAULIC MINING Co.
Contract—Inspection.

A . .
s Ppeal from decision of Walkem, J., reported ante p. 169, dismissed with

Cost

Wy,
tl“‘”"’» Q.C., for appellants.
cNeill, for respondent.
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DRAKE, J.

MCCREIGHT, J., WALKEM, ].,} [May 11

ATKINS v. Cov.
Mineral Act—Registration—Priority.

This was an appeal from decision reported ante p. 170- de before the

Held, notwithstanding that the location and record were mathe priority o
enactment of the Mineral Act (1891) Amendment ACt (18933’ s allowed DY’
location governs the recording having heen done within I5 a);,ew trial as to
the statute. Appealed allowed. Plaintiff’s counter appeal for 3\5 in which t0
priority of location refused, but plaintiff allowed 'three moP the defendar'nt’s
proceed to a new trial on the question of the genuineness O privy Council
claim of title. Leave was subsequently given to appeal to the

Taylor and Cassidy, for appellant.

McColl, Q.C., and Bodwell, for respondents.

Davig, C.J., MCCREIGHT, J.,} [May 15
DRAKE, J.
IN RE APPEAL OF THE MARQUIS DE BIDDLECOPE.
Assessment of income—Profils . yancouver
The appellant, who resides in England, owns real estate 11

s for th1S
which returns a gross rental of $3,400. His necessary out? (;l{:%rission he
property left him a net profit of about $1,100. The Q?urt o aled.
that he must pay on the gross return, and from this decision he aszdel’ $1,509

Held, that the Assessment Act does not tax incomes when e there i5 T
and that “income” means the balance of gain over loss, and wher

: d.
such balance of gain there is no income capable of being assesse€
Appeal allowed.

Davis, Q.C., for the appellant,
Hunter and Dy, contra.

DRAKE, ]., [May 5
In Chambers.
CLARK 7. KENDALL.
Notice of intention to appeal—Practice. red

-sion rend€

This case having been argued before the Full Court %md d?asn:)onappea
in favor of plaintiff, defendant’s solicitor gave notice of intention ;
Supreme Court of Canada. it was argl{ee

When the summons to allow appeal came up in Chaml')el’s, only 3
by caunsel for plaintiff that no notice of appeal had been g.,ven,f the Supfe,me
of intention to appeal, and that according to Cassel’s Practice 0 o mtentlon
Court of Canada, there was a decided difference between notice
to appeal and notice of appeal.

Held, that the notice was sufficient,

A. M. MacNeill, for plaintiff,

Davis, Q.C., for the defendant,



