
TUE LEGAI N~WS. 153

the gal 'jewvs.
vol. VII. MAY 17, 1884. No. 20.

WAGERING CONTRA CTS.
111 the recent case of Irwin v. Williar the

gl'prene Court of tbe Ujnited States pro-
"rllced on the question of contracta to de-
hwer at a future day. It w-as beld that a
?Otitract for tue sale of goods to ho deiivered
la vahid even thoughi tho seller bas not the
gOode)IO any otber mneans of getting tbem
thanltý go into tbe market and buy them;-
but 8uch a contract às only valid whien the

1ýri8really intend and agree that the goods
aetO be delivered by the sellers, and the

Pr'%e tO ho paid by tho buyer. If under
guis0e Of such a contract, the real intention is
1nerel1y to speculate in the rise or faîl of prices,
MUd tle0 goods are not to ho delivered, but
Olle Party iS to pay to the other the difference

4 o61the contract price and the market
Prc fthe goods at the date fixed for exe-

îf'tlg téContract, thon the whole transac-
fl8 ititutes nothing more than a wager,ani11 and void.

th's t the Position of the broker it was beld.
dha ý-4 tbe broker is privy to the unlaw.
fl 8gI of the parties, and brings them te-
etlrfor tbe very purpose of entering into

llllégal agreement, he cannot recover for
861.'36V11Corendrd or losses incurred by him-

ebaîf of either, in forwarding the
trasaction. Compare Fenwick v. Anseil, 5 L.

29;Alli8on v. !ifacdougall, 6 L. N. 93.

WELDOAT v. WINASLOW.

bd krs Weldon, wh ose suit against bier bus-
11ali WR1 noticed on page 101 of this volume,

a8ln(1 al Victory over the doctor of the
Who6 1 certified the fact of ber insanity.

Ç34 0 a8 i of interest, as it shows hiow
il.î ""iy the judges of England regard the

t1d1 .Interférence of an unlawful charac-
weî",th the liberty of the person. 'Mrs.

F31oi eued Dr. Forbes Winslow for enter-
tIl01 thl3th April, 1878, a bouse wbere%~ided and conimitting an assault upon

attt8npting to confine bier as a lu natie,
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and also for libel, the libel being in a letter
to hier husband on the same day, in which.
he wrote, " I have seen Mrs. Weldon, and
(leem it my duty to inforni you that it is
imnpérative that immediate steps to secure
her sbould be taken." The defendant as to
the alleged assault, set up an order upon
certain certificates under the Lunacy Statutes
for her seclusion as a lunatic; and as to the
alleged libel ho pleaded that the occasion
was privileged, and that the letter was writ-
ten withuut malice and in the discharge of
bis duty. The case was tried at great length
hefore Baron Huddleston, and the learned
Judge held that the order, coupled withi the
certificates of medical men, protected those
whio acted under them in entering the bouse
and attempting to take Mrs. Weldon, and
that as-to the libel it was privileged, there
being no evidence to show that it was written
maliciously or from an improper motive, and
so he directed a nonsuit or verdict for the
defendant.

The plaintiff, Mrs. Woldon, then applied
for a new trial on the ground of misdirection.
The main question arose upon the counit for
libel, viz., whetber there was any evidence
of improper motive to take away the privi-
lege arising from. the occasion. Mr. Justice
Manisty, in the Queen's Bench Division,
remarked that the case was one of the most
important that had come into Court for many
years. It was a case involving the liberty
of the person under the most extraordinary
circumstanoes.

Mr. and Mrs. Weldon were, married in 1860.
In 1871 they went to reside in Tavistock-
bouse, and continued to reside there until
July, 1875, when tbey separated, the husband
allowing the wife to remain at Tavistock-
house, with £1,000 a year. The lady con-
tinued to reside there, doing nothing to annoy
any one, and being in no sense dangerous to,
any one, though, perhaps, entertaining some,
strange notions or delusions. i At one time she
went over to Paris with a number of orphan
children whom she wus having instructed in
singing. In April, 1878, when she returned
suddenly, she found persons in bier house of
whom she, had to get rid. Soon after ber
return proceedings were taken to have her
confined as a lunatic. Mr. Weldon, ber
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husband, communicatod with Dr. Forbos-
Wvilson, the dofondant, and in consoquenco
of that, on the next day, Sunday, April 14,
Dr. Wynn, fathor-in-law of the defondant,
and another modical man had an interview
with Mrs. Weldon undor foignod namos, and
entored into conversation w-ith ber, in wbicb,
thoy aftorwards said, she seed te enter-
tain some strango notions. iNow, Dr. Winslow
wvas at that tiînie the registered proprietor of
a private lunatic asylum at Haminiersmith,
as far as appoars, unknown te Mr. Weldon
excopt by reputatien ; but Mr. XVeldon con-
sulted hlm with a view te see wbother or not
his wife ought to ho put in an asylum.
Wbether at tbat time it bad entered inte Dr.
Winslow's mind, as it did afterwards, that if
Mrs. Woldon was sont te an asylum slie
might ho sont te bis, did not appear. But ho
was, in fact, the registered propriotor of an
asylum, and whon askoed by Mr. Woldon
what asylum it would ho better to sond bier
to, ho suggested bis own. lie, bow-ever, wont
to seo Mrs. Weldon on that day, and ho thon
wrote the letter complained of as a lihol:
" It 18 my duty te informi you that it is im-
perative that immediate stops te securo hier
should ho taken." Mr. -Weldon thon gave him
carte blanche to make any arrangement,
nocossary for the purpese. It w-a thon dis-
cussed to whiat asylum she, should ho sont,
and it was nrranged she should ho sent to
his private asylum, and tho terms wore,
sottled at 500 guineas a year. Now that, said
Mr. Justice Manisty, 18 a most important
fact, and it bias a hoaring on the whoe cases
beth as regards the autherity te, take hier,
and aise as te the priviloge for the lihol. If
Dr. Winslow had it at ail1 in his min(l that
sho should ho takzen to lis asylum, hoe ought
te have teld Mr. Woldon at once--" I can
take ne part in these proceedinga. I can take
ne part iii obtaining the cortificates, or in
getting the erder. Yeu must got somneoe
else te act in the matter." But, at ail ovonts,
wben it w-as arraiiged that she sbeuld ho
takon te his asyliui lio was bound te take
ne part whatever in tho inatter. Ho, hewever,
had instructions frein Mr. Weldon te do
whatever was necesary iu the matter, and
was paid thirty guinoas for bis ewn fees and
those ef the ethor medical mon wheo woro, te
act in tho matter, and whom ho himsolf

solected-Dr. Wynn and Dr. Tem)leOhé
selocting tho modical mon who were to go tO
se. Mrs. Woldon and cortify whother 51ho
ought to ho remevod. It was mest improPOr.
It w-as wrong that tho propriotor of a 11)t
asylum should interfero in any way in sOlOr&t
ing tho modical mon who woro to gver th
cortificates, and in gotting the particules~ Of
the " statex»ent," a most important dc 1

mont, roquired by the Logisiature for th8
protection of persons supposed te o iflS5110e
w-hon hoe should havo nething to, do witb 't?
and it ought to ho porfoctly indopondent anid
absolutoly froo from ail suspicion of his iflt8'
foronco. It was a great power wbich 'e8
intrusted to persens in that position-to t3ake
the preliminary stops for sending a porsofl t
a lunatic asylum, and tho Logisiature ls
provided cortain safoguards. But what t0ool
placo in this case ? Dr. Winslow saw thO 09
modical mon, who ought to have boeon W0

indopondent modical mon, qualified to fol
an indopondont judgmont on tho case, al
they went to tho house and contrivod to hS'e0

an interview with tho lady, and the oy
saw lier toether, and thon ono stopped lei
and tho othor romainod to mako what W5 5 t'
bo callod a " soparato and indopondont ce
amination,"1 and thon ho stopped out -and tbe

othor came back to make his soparate
indepondent oxamination of the lady.
wus supposod to satisfy tho requisitiO110 o
tho statuto that the inodical mon shoUld
absolutoly independont, and oach exorcise'
indopondent judgmont, and have nothilng to
do with the prepricor of the lunatic aY10
te which tho porson istobhosont. Thieue
cal mon having hiad what thoy called thelr
"ésoparato examinations" roturned; anda 'e
was suggosted that Mr. Woldon should giVe
the erdor, but it was found that ho CO'i1
hardly do so, as he had not soon hoer for tbi'e
yoars, and the law ovidently intendod hâ

the order should ho given by somo one W1
know the porson; and thon it was suget'
that Sir H. de Bathe should go and 800 bs

and tako tho rosponsibility of the order, o
Dr. Winslew proparod the " particula'o
the statemont," and sont tbom to himi.
learnod Judge, said tliis was what the 1189W
lature looked upon as a most important d#cW
mont, for it was te stato, the facta Sbowi0o
that the porson in question was in a olt0
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*hich rendered It fit and proper that she
8hould ho removed to an asylum; and it
'f8 r8voltng to one's sonse of riglit that

"'11re1Y because the person had some strange
<'Orcceynjrjc ideas therefore sho was to ho shut
uP> for hif0 . But that took place on the eve-
l""'g Of tho same day on which Dr. Forbes
'W1fl5lOw had written that it was "Iimpora-
tIV6 " tilat this lady should bo secured, when
it did 'lot apar that she had done a single
%e t 0 l'Onder it necessary to shut ber up.
AuId thon, upon thoe authorities so obtainod,
they 8ttomaPted to take bier ; but she escaped,
an froI, that day, the l3th April, 1878, to
the Po6 time in 1884-there had been no
fUtther ftttompt to confine hier, though if at
~ttine she was a dangerous lunatic it was
th6ir bounlden duty to tako proper measures

bert h"Protection. Yet ever since thon,
doUto the prosent time, she had remained

alarge, Mfistress of hier own liberty; and
thOugh sho may have caused annoyance to
FOr3son by bringing actions, she said

h 0 eWas determined to bring ber case
4forethe Public and endeavour to obtain

%%8os, and nothing had been sbown to
Jt&tify any stops for shutting bier up. Thon

e8tequestion, Is there, upon these facta,
alaYthing that could ho, left te the jury te
Sho'w that the libel was written maliciously
:that is, from some bad motive, and thatý so

ftWa lot Privilegod, but was a false and
clous libol? It seemed te have beon sup-

P08ed at the tra that the truth was not
%tra;but if the libol wore, false, that

W011 ho borne evidence that it was mali-
CI -Where the occasion is privileged, as

titla1dJudge at the trial held here, it is

4c6'' to show malice, and falsehood. may
0f ,,'dence8 Of it. Was there, thon, evidonce

of~ %lice? The Court beld there was, and on
th tbPittey gave judgment that there
Ulstb a flow trial. It was, not the case of
ýiOdia1 mian merely giving an honest

OllGLThe dofendant was the registered
PtpitIof an asylum-the, asylum te

the ldY wa ob sont He waà the
" i'P0fl5ible for the management,. and
W <O6cre and custody the lady wouldb% 4 the facts and circumstanoes in the

%6 eea8'videno of malie..that is, of some

flIOtlv6. ARl these proceedings teok

place upon the saine day, on the Sunday. Ho
had writton that it was " imperative" that
" immediate stops " sbould be taken te secure
bier. But wbat was the differonce hotween
the condition of the lady on that day and any
othor day during the previous five yoars ?
It was not any more harmless dolusion or
occentricity which required a person te ho
confined in an asylum. ,The question was
whether in this case there was any sufficient
cause for immeodiato removal te, an asylum.
AIl thes circumstances were for the jury te
consider. The learned Judgo said hoe " could
not suppose that Dr. Winslow would ho, actu-
ated by sordid motives." But it was not for
him te, decido, tbat; it was for the jury te
decide it. Having regard for the position of
Dr. Winslow and all the circunistances of
the case, it was for the jury te decide wbether
ho actod bonostly or witb some indirect
motive. All the proceedings under the sta-
tutos must ho conducted independently of
any proprieter of an asylum. And if this case
goos to a second trial (as, the Court said, if it
deponds on us, it will), the question will ho
open whether, under the circunistances, these
orders and certificatos were of any validity
and any protoction te anyone at alI. That
will have te ho decided at the second trial;
and it may ho a very serious question
whether the proprieor of any asylum cari
act in any way in the mattor, and thon set
up the order and cortificatos so obtained.
But on the other question, as te the lihol,
there can ho no doubt there was evidence
whicb oughit to have been left te the jury
that the lihol was writton maliciously in the
legal sense--that is, from some indirect or
improper motive, and therefore, in the
opinion of the Court there must ho a new
trial.

THE LA4TE MR. J. P. BENJAMIN.

Rtis loes than ayear ince we noticed the
retirement ohMr. Benjamin from. practice,
owing teill-health (6 L.N. 266). Now the
cable despatches informi us of bis death, which
teok place at bis apartments in the Avenue
Jena, Paris.

Mr. Benjamin was borri in St. Croix, a
Danish West India island, in 1811, of Eng.
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lish parente of the Jewishi faith, who emi-
grated in 1816 te Wilmington, N. C., where
bis fathor became naturalized as an Amien-
can citizen, the son remaining a native born
subject of England. He entered Yale Colle(ge
in 1825, but left, without graduating, in 1828,
when lie went te New Orleans, and was ad-
mitted to the Bar in 1832. H1e entered pro-
minently into polities, originally as a whig,
but on the merging of that party into the
" Know Notliing," or native American party,
lie attached himself to the democratic party.
He was elected to the United States Senate in
1852, and re-elected iii 1858. On December
31, 1860, in a speech te the Senate, lie avowed
bis adhesion te the State of Louisiana, which.
had seceded from the Union, and lie at once
withdrew from the Sonate and returned te
New Orleans. H1e was then called by Jeffer-
son Davis, who had just been elected Presi-
dent of th 'e Southiern Confederacy, te join the
Cabinet as Attorney-General. To the duties
of this office were added those of Acting
Secretary of War during a temporary vacancy
in that office. On the appointment of a per-
manent Secretary of War, the Cabinet was
reorganized, and M~r. Benjamin was made
Secretary of State, retaining that office and
tho confidence of the President until the
overthrow of tho Confederacy. lHe then os-
caped the pursuit of the Northern troops, and
succeoded in roaching Nassau, New Provi-
dence, wIince lie sailed for England, whore
hie arrived in Soptember, 1865. Hie was called
to tho English Bar in June, 1866, establishied
hinisoîf in London and rose te successful
practice, recoiving a silk gown in June, 1872.
In 1868 hoe publishied the first, and inl1873 the
second edition of a "Treatise on the Law of
Sale of Personal Property." By the fail of
Overend & Gumney Mr. Benjamin lost the
sum of £3 ,000-all that lie possessed on earth
-and hiad to cast about for something to do
uitil lis book on the "Sale of Personal
Property" was completed. Having a wife
and daughter to maintain in Paris and him-
self in London, lie prepared, with that easy
adaptabulity to circumstances which hiad dis-
tinguished him throughout the whole of bis
versatile and many sided career, te sustain
himself for awhule by wniting for the press.
It was under thes circumstanoes that lie

teinporarily joined the staff of the DailY TeIký
graph and contributed for many month-5 '
series of brilliant leading articles to the
columns of that journal. The publication of
bis book upon " 1ersonal Property" brQughit
him immediately into notice. Shortly -Ste
its publication Baron Martin, when taking bis
seat one morning upon the bencli, asked to
hiave Mr. Benjamin's work handed to hili,
" Neyer heaiîd of it, My Lord," was thle
answer of the chief clerk. "INeyer beard Of
it! " ejaculated Sir Samuel Martin; - "inld
that I neyer take my seat here again With'
out that book by my aide." It was soon âfter
this date that, speaking te one of Mr. IBO-nie
min's most intimate friends, the same able
judge pronounoed the new ornament of tb'9
Engli sh Bar te be " the greatest advocate thS"t
lie had heard sine Scarlett." It is doubtful'
however, whether Mr. B.enjamin would ev0f
have been so effective before a Britishi jury
or in the atmosphere wliere Scarlett W80

omnip)otent, as lie was in the Appeal Coure
of the Ilouse of Lords and the Privy CoU11lC1I
To these courts lie confined himself e:KClle
sively toward the end of his English carOer.

NOTES 0F CASES.

SUPERIOR COURT.
MONTREAL, April 29, 1884.

Before JoiRNsoN, J.

GaRniB v. BmsirrB et al.

('apias, Mal'icious Issue of-Damage.

Tite defendants bought Up some debis and cve

the arrest of the plaintif under a tpa
for the purpose of dctaining lus proi10
getting possso of certain ppr.0flid

an abuse of the process of the Court, &04
that exemplary damages shoidd be awaýrded-

PER CURIAia. The plaintiff sues Bes5Oto'
abroker, and Vandevliet, a contracter, joint»'

and severally, for $15,000 damages for ha.VM
had him arrested under a writ of capias. t

Gerbie, the plaintiff, was secretarY t

Mr. Legru who came out here as age.01t of
some French capitaliste, and lie had 1*
some business relations with the defeflde t

Beusette, and having occasion te go te Fr&O'<'
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had got as far as New York whon ho was
arr05+ej thoro by Bessotte. In ordor to get
is liberty lie had to send back his socrotary

t'O entroal to, bring some necossary papers,
Which the latter procured, and was on his
WaY back te New York with thom when hoe
W'a8 airreste on tho train at St. Lambert soon
a*t'or loaving the railway station horo, at tho
FlUit et' Vandevljot, acting, as it is alloged, in
coflcOrt with Bossette "- tho two having
bOUight Up throe small accounts duo by Ger-

b Vandevliet making the necessary affida-

au"j coots boforo tho train loft; but this offor
Was rofusod, and tho train loft the station
'With the bailiff on board. Beforo the arrost
at St. Lambert tho plaintiff again offorod to,
Pay the dobt and costs, but mot with a second
"efusal, and tho objoct et' tho party or partios
rneakilg the arrost was oponly avowed te bo
?lot te got paymont of tho dobt, but te, get
P"88essin eof tho plaintiff's person and of his
Pape1,5 and ho was brought back te Montroal
aId gave bail, and tho capias was subse-
ÇluenltlY qua-shed.

Bo8fftte ploads (besidos soe irrolevant
)'ttr such as Vandevliot's boing justifieI

11 cau5in the arrost, and Gorbie aiding Logru
tOeOscape from his croditors to, Franco) what
r4eI'6IY amlounts te a denial et' lis complicity
Witl -Vandoviot in taking the proceedings
"gait Gorbio.

Vanidovliet answers tho action by sotting
Ilp f1lOt that tho judgmont sotting aside tho

WQ*a8saf susceptible of appoal, and there-
t'o?0 tho1m Was ne right of action whon it was
brOught; but this would be a tomperary ex-

4.8Pti0o1n erely, and would net givo riso te, a
4!8r"53al et' the action, which is asked by

tll cocluion The rost et' Vandevliet's pleaaltaPlY Me1ans *that ho had probable causo fer
1 8Uflg the capias.

1 thllk it is impossible te read the ovidence
s8aotte and Vandevliet without an inevi-

tbeconclusion that the formor was the
Pt'61Over in the whole affair. Theoether

1ý1ay have had somo dlaim against Legru
lie 53wear hoe had-but what his çlaim

468'o ppear. Bossette was the Party
* l"'Pally intorosted, if net the only party
QSlktOd in provonting the papers which

%r10. earried t'rom reaching Legru-an in-

terest that ho may have had in commen
with Vandevliot, but cortainly ene that ho
had himsolf whother aleng with tho othor or
net. The office eof a judge would be moroly
mochanical if ho shut his oyes te the inevi-
table inductiens et' cemmen sense frem
proeod facts, and I fool ne deubt whatevor
that Bossette was at tho bottem et' tho arrest
ef Gorbie, and that Vandevliet carriod eut
his friond's and his ewn purpoe by buying
up potty dlaims against Gerbie, and thon
swoaring that ho was likoly te, lose them if
hie did net got a capias,-a shameful abuse et'
the precess et' the court, and an evidonos et'
malice in both et' thom as plain as any evi-
dence can ho. On this subjoct I would ret'er
the counsel te Sourdat, No. 152.

I am et' opinion, thon, that the plaintiff bas
made eut a vory streng case against beth et'
the det'endants. The damages, besides being
necossary as arising from the commission et'
legal wreng, should in such a case ho oxem-
plary. The judgment et' the court is that the
dofondants jeintly and sevorally ho adjudged
te, pay te the plaintiff $500 and costs et' suit.

I had omitted te mention that a motion
was made by the defendants' counsel. te, set
aside the onquéte. That point has boon
settled in the prosent case by the judgmont
rendored in tho Practico Ceurt, which I have
ne power te, disturb, and ne disposition te,
disturb, if I had the power.

Judgmont for plaintiff.
Mowsseau, Archambault & Lafontaine, for

the plaintiff.
Prefontaine & Ce., for the defendants.

SUPERIOR COURT.
MONTREAL, April 29, 1884.

Be! ore JoiiNsoN, J.
IRDA v. Km.

Di8sOlvtiofl of Sale for non-payment of price
-C. C. 1543-Payment by Note.

The fact that the buyer gave a note for the price
of goods, which note was discounted at a
bank by t1S seller, dees net affect the right
of the latter te dissolve the sale when the
note is not paîd at maturity.

PER Cuti.&m. This is a saisie conservjateire
et' a number et' pairs of boots sold by the
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iff to the defendant, and founded upon 2. Que dans l'espèce ce sont les intéressés qi

543 C. C., reproducing the article of the ont signé la requéte demandant l'action du

stom of Paris; and the prayer of the conseil, qui auraient dû être mis en cause

is to have the defendant condemned sur l'appel, et non la corporation-du comté,

ore the things, or in default pay the qui n'aurait fait qu'exercer par son consi

des fonctions judiciaires.

defendant offers a confession of judg- PER CuRIAM. Il s'agit de l'appel d'une dé,

for thý price; but resists the right of cision rendue par le conseil du comté d'Il'

e, on the ground that the goods have chelaga homologuant le procès-verbal de Jos.

inpacked and mixed with his other Marion, écuier, surintendant nommé par

andize; and further he alleges that he l'intimée, pour faire droit à la requête de cor-

a note for the price (which indeed is tains propriétaires des paroisses de la Pointe

lleged in the declaration), and that such aux Trembles et de la Rivière des Prairies,

having been discounted at a bank, demandant des changements aux proces'

lh subsequently paid by the plaintiff, verbaux qui règlent l'entretien d'un chelin

Ltter is merely subrogé to the bank. qui relie ces deux paroisses. La requête SI'

ere is really not a word to be said about gnée par un grand nombre des intéressés de

a case as this. There is an admission ces deux localités, situées dans le minie

te, and there is the evidence of a wit- comté, a été soumise en la manière ordinaire

as to the state of the goods being the au conseil de comté qui a nommé un officier

as when sold. The idea of the plain- pour faire la visite des lieux, et losue 0,

right being limited to the extent of the intressés furent entendus contradictire-
s of the discounter of the note is inad- ment. Les minutes de la séance démontrent

ble. It would be of little use to mer- que les opposants à l'homologation étaient

ts to have their safes full of notes, if by représentés par avocat, mais les noms ne

ag money on them, which. they subse- pas donnés, et nulle opposition écrite n'a t
produite; il en est de même pour les intéres'

tly had to repay, they were exposed to sés favorables à l'homologation; ils sOnt

their recourse against purchasers of their également représentés par avocats, mais leu1

s. The judgment will be for the plain- noms ne sont pas donnés. Il faut présula
nainainng he eizre nd raningque se sont les requérante qui ont ]rovO4é

naintaining the seizure and granting l'action du conseil et la nomination du surie
ther conclusions. tendant. Le conseil de comté a maintenu le

steed & White for the plaintiff. rocès-verbal, et maintenant la corporatio

oke & Brooke for the defendant. de la Pointe aux Trembles qui se dit l0e
par cette décision, on appelle et prend le bw
en son nom contre la corporation du coI"

CIRCUIT COURT. d'Hochelaga.

MONTREAL, 30 avril 1884. L'intimé demande par motion le renvoicet appel pour entr'autres raisons les Su'

Coram LORANGER, J. vantes:
lo. Parce que le bref n'a pas été pris entre

oRPORATION DE LA PARoIssE DE LA POINTE les parties concernées au litige devant le (30!

AUX TREMBLES, Appelante, v. LA CoR- seil de comté; 2o. Parce que le cautionne,
PORATION D OTI-ment est insuffisant.
PtiéDe OM.DOCILOA n Le premier grief, et le Plus important eOt

timée.formulé de la manière suivante dans la
Procdur-Con deComt-Apel. tion: "Parce que la corporation du .cOIé-

Procédure-Conseil de Comté-Ael. d'Hochelaga, assignée comme intimé

E: 1. Que l'appel pris à la Cour de Circuit tait pas partie intéressée au procès-ve
de la décision donnée par un conseil de mais a agi seulement comme tribunal 0V

tuant et adjugeant sur le mérite du prO'
comté, relativement à son procès-verbal, fait verbal; que les intéressés sont les contribU
et homologué sous l'autorité du conseil, doit ables qui ont sigé la requête domafdaI'

être porté contre les intéressés, requérant tel l'action du conseil, et sont les seuls qui d'

procès-verbal, et non contre la corporation vaient être mis on cause sur le présent &Pl'
mois qe e cnsel 'e< ~ et non la corporation du comté quin'ue

de comté, c comme dit ci-dessus, fait qu'exercer par 0on t
proprio motu. conseil, des fonctions judiciaires."
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L'art. du C. M. qui régit la matière est l'art.

106, qui déclare qu'une copie du bref doit
être signifiée à l'intimée ou à son procureur,et au juge ou l'un des juges de paix qui ont
rendu le jugement, ou à leur greffier, ou au
ureau du conseil s'il s'agit d'une décisiondun conseil de comté, ou au secrétaire dubureau des délégués, si l'appel est d'une déci-

8ion de ce bureau.
L'article se sert de la conjonctive et en par-

lant de la signification lu bref, elle doit être
aite à l'intimé et au juge on au conseil sui-
'ant le cas. Quel est l'intimé dans le cas où
Commrne dans l'espèce actuel la corporation

a pas été partie au litige nominativement?
Videmment celui qui a obtenu gain de causeevant le tribunal. La signification du bref

ait au conseil comme au juge pour les finsde la transmission des papiers, ainsi que l'in-diquent suffisamment l'art. 1068 qui règle letode et les délais de cette transmission.
di- Conseil n'a rempli que des fonctions juî-saCaires qui n'engagent en aucune manière
bl reponsabilité corporative. Il ne faut ou-
tie que la question soumise à sa considéra-n, était d'un intérêt purement local et

affectait dans ses résultats que les biens
s!3 parties immédiatement intéressées; et
terv'ention du conseil du comté n'est de-

e nécessaire, que par le seul fait que la
siee reconnait pas d'autre tribunal que le

tuirpour régler les différends de cette na-
avait On conçoit que si le conseil du comté
av.i agi proprio motu et nommé lui-même le

i endant, le cas serait différent, car alorsF erait censé avoir agi dans l'intérêt général
coirnté; dans ce cas il aurait été la partie~<érante.

corporation du conseil du comté ne
do, _POursuivre et étre poursuivie que pour

t nS qui intéressent le comté générale-
tér ' et le code ne reconnaît aucun cas d'in-
bilit purement local qui engage sa responsa-
blté. La division des pouvoirs et des attri-

taOns des corporations locales et des corpo-ltinsde comté, de même que leurs obliga-
Il , est parfaitement définie par le code.
po'ra .est do même des conseils des mêmes cor-
e tions dont la juridiction pour être con-
l!Ud nte dans certains cas, ne laisse pas ce-
des .ant d'être bien distincte quand il s'agit
ti11térêts généraux (lu comté ou de ques-
dif1qui intéressent des contribuables de

Odent paroisses d'un même comté. Dans
r~e.r cas, le conseil de comté est mis en

d Ition comme tribunal. Tel est le sens
1063-1073. On a paru confondre le

qel de comté avec la corporation même,
eetcla est une erreur, puisque la corporation
q9ats intérêt comme sans pouvoir sur la

Je Il en litige,
sur 1 suis donc d'avis que les seuls intimés

ent présent appel étant les requérants qui
verbréussi à faire homologuer le procès-

La même question a été jugée dans

ce sens par l'honorable juge Chagnon, dont on
trouvera le jugement élaboré dans le 7e vol.
de la Revue Légale.

L'honorable juge Bélanger, in re Cantwell
v. La corporation du comté de Huntingdon,
rapportée à la page 263 du 23e Jurist, paraît
avoir jugé dans le sens contraire, en décidant
qu'il est pas nécessaire que le bref d'appel
d'une décision d'un bureau de délégués, soit
signifié aux parties qui ont requis le procès-
verbal. Le savant juge semble d'opinion que
le mot intimé doit s'entendre des causes in-
tentées devant les juges de paix où il y a
deux parties régulièrement mises en litige.
Ce jugement paraît appuyé sur une décision
analogue qui aurait été rendue quelque temps
auparavant par son honneur le regretté juge
Wilfrid Dorion dans la cause Huot v. La
corporation du comté de Chambly. Cette cause
n'a pas été rapportée, et en consultant le dos-
sier et le jugement on s'aperçoit que la cita-
tion qui en a été faite au tribunal était erro-
née. Le point avait été soulevé, il est vrai,
par la plaidoirie écrite, mais il a été aban-
donné à l'audience.

Le jugement constate que l'intimée n'a pas
comparu à l'audition. Les parties étaient
entendues sans doute pour faire infirmer la
décision du conseil. Le précédent de Huot
est donc sous les circonstances sans impor-
tance.

Malgré le respect que je professe pour l'opi-
nion du savant juge in re Cantwell, je ne puis
partager sa manière d'interpréter l'art. 1067.
Il y a suivant l'art. 1061 appel à la Cour de
Circuit de tout jugement rendu devant les
juges de paix on vertu des dispositions du
C. M. et des décisions du conseil de comté,
tout procès-verbal homologué. Dans les deux
cas le dossier doit être transmis de la même
manière ; il faut pour cela que le bref leur soit
signifié, et c'est tout ce que l'art. 1067 qui or-
donne cette signification, peut avoir en vue.
Il est vrai que la procédure originaire devant
les juges de paix est différente de celle qui est
suivie devant le conseil du comté. Dans le
premier cas il y a toujours deux parties au
litige, tandis que dans le second il n'y en a
souvent, comme dans le cas actuel, qu'une
seule, c'est-à-dire les intéressés qui deman-
dent le procès-verbal,-mais on ne doit pas
oublier que le litige peut être requis et con-
tinué entre d'autres parties après l'homolo-
gation. Quiconque se trouve lésé par la déci-
sion du conseil, a droit d'appel, même s'il
n'était pas partie au litige auparavant.

C'est ce qui a été fait dans le cas actuel.
La corporation de la Pointe aux Trembles,
qui n'était pas en cause comme corporation,
intervient dans l'intérêt de ses municipes
qu'elle croit lésés par la décision dont est
appel, et personne ne lui nie ce droit.

Mais il ne spit pas de là, que les véritables
intéressés, savoir les requérants qui ont de-
mandé l'homologation, doivent s'effacer du
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dossier pour laisser le conseil du comté plai-
der en leur lieu et place. Ce sont eux qui
ont provoqué l'appel et c'est avec eux qu'il
doit être continué.

L'appelant se plaint que l'intimé aurait at-
taqué le bref par voie de motion au lieu de le
faire par exception Ala forme. Je dois avouer
que la procédure suivie en pareil cas, a tou-
jours été à ma connaissance la contestation
régulière; mais l'art. 1071 autorise la procé-
dure adoptée dans la présente instance.

La motion de l'intimée est donc régulière.
J'ai pensé qu'il serait peut-être possible de
suppléer à l'insuffisance de la procédure de
l'appelante en ordonnant que es véritables
intimés soient mis en cause, et appuyant sur
l'article 1071 qui semblent reconnaître que
l'appel en semblable matière, n'est en réalité
qu'un nouveau procès, puisqu'il est loisible
aux parties de faire entendre de nouveaux
témoins. Mais d'un autre côté la révision de
la division du conseil devait être amendée
dans des délais fixes et déterminés par la loi.
Ces délais sont maintenant expirés, et l'on
peut se demander si la cour a le pouvoir de
les faire revivre pour permettre à la partie en
défaut de refaire sa position. Je crois donc
qu'il est plus sage de laisser la loi suivre son
cours.

La motion de l'intimée doit être accordée
et le bref d'appel cassé et annulé tel que de-
mandé avec dépens.

Pré'ontaine & Lafontaine, avocats de l'ap-
pelante.

Prévost & Bastien, avocats de l'intimée.

BEL T v. LA IVES.

The following summary of the Belt case
is given in the Spectator

The old comment on English law, that it is
a luxury to live under it, and a very costly
one, is strongly illustrated by the ultimate
result of the Belt case. The history of that
case is, after all, both short and simple.
Mr. C. B. Lawes, writer and sculptor, de-
scribed Mr. R. Belt, sculptor, in print in
words which signified that he was an artistic
impostor, who obtained large orders for works
the merit of which was due to other men.
The charge would probably have been for-
gotten by the public in a week, but Mr. Belt
had, of course, his right of action, and appre-
hending, as he says, that he might be profes-
signally ruined by quiescence, he used it.
He brought his action for libel, and after a
huge trial, which moved the whole social
world, the jury gave him a verdict and £5,000
damages, the verdict carrying the unusually

heavy costs. Outsiders would, of course,
imagine that this was victory for Mr. 301t,
and congratulate him on his courage, but that
gentleman and his solicitors knew that tbere

was another side to the matter. So heavY
had the expenses been that Mr. Belt ha4

been compelled, as he says, in a letter sent
to the journals, to accept assistance from his
friends, and to incur liabilities to his solicitors
apparently for money actually out of pockt,
to an extent at this stage of the proceedilu'
which we can only guess, but wbich ultiniat'
ly, Mr. Belt says, reached nearly to the s"'
of £5,000, due to his advisers alone. When,
therefore, during the hearing of an application
for a new trial, the Lord Chief Justice Cole'
ridge and two of his colleagues suggested th$t
if Mr. Lawes paid £500 and costs, proceedineg
should terminate, Mr. Belt accepted thfat
compromise. He would have vindicated bis'

self, as far as obtaining a verdict went, and 11e
would have onîy voluntary costs to pay; anid

like a wise man, he forced himself to be coi'
tent w'th a little, lest lie should ultimatly
have nothing. Mr. Lawes, however, probal~
under an idea that publie opinion was Wig
him, and would ultimately make itself feU,

reece the comlpromise, and brought 1%
regular appeal, which ended in a unanimio,
decision by three judges that the verdict
must be upheld, ai that Mr. Lawes 118
pay £5,000 damages, and £6,000 costs.
was considered vain to appeal to the LoI'
against a judgment 80 unanimous, and bfr
Lawes offered a compromise. He would pal
£5,000 down in forty-eight bours, if that su5
were accepted in full of ail demands - anid 'f
that were rejected, he would go into
Bankruptcy Court. Mr. Belt's solicito
very natuirally advised the acceptance of tb'o
offer; but Mr. Belt refused, saying that
sum promised, though it would repay
solicitors, would not repay bis f riends 'wb
had advanced money, and tbat he foli
himself bound to repay them first of all. 1
Lawes consequently filed bis petitiofl "'

bankruptey, and it appears frop Mr.t
published letter to bis solicitors, that he foTe
sees a necessity for the same step. " If, Yie
says, " my creditors elect to force me I
bankruptcy, it will be only one more knOt '0
the lasl of persecution to which I have r
subjected." In short, judging fronm ?r.
Lawes' action and from Mr. Belt's Woi

which he himself sends to the newspale'
the " Belt case " has ended in the pecufl
ruin of plaintiff and defendant and the hi
asperation of the lawyers, who do not
time fird the oyster as satisfying as usu
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