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POSSTELE INSTITOTIONAL AREANGEMENTS FOR

A CANADA/U.S5. TRADE AGREEMENT
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In pursuing 3 trade agresment With the U.&., ir
will be lapertant for fanada to idengify che crads
managemant functiens Tequired to lmplement IE8 overall
abjecrives aod te negoriaté aa fastitutional framework o
meet thesa needs, The underlying assuaptlen is that fo all

’ !
instanses Auch fastitusiconal arvangenents will be bizational
in matutra io ordar Go provide boch symbellcally aod in
prac:iée a gapagement teglae that relaforces Canadian
soversigatys: Third ecouniries would noft be affected by the
provisicns of the bllaceral agreament.

The paper d;es nat address the guesticn of
domeatic arrangesments (eig., faderal=provisgial and
federal-state) which eirher country may find daairable if

the ilsplegeancation of Che agraement..
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» The substructure ar staf’f, would be coammén o hoth

sperntions.

Thia paper idenzilies fhe rtrade mapagement
fupscione am agreassnt ehould tacerparsate as- fourfsld,

faame Ly

1} commpen fast fioding and dispute avoidance,
1) digpute managemeat (consultation amd negania:tgnj;

3) dispute pettlezent (good cffices, mediatlon, sonciliaction
and areitrvarion); and

4) fmpliemantationg.
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It is assumed that CLatads desires a "hands on”

apptoach. In face, dispute sectlament may bea & misnomer Lif

wea Cegognize Chat what 9 may actually be logking for are

iaszrumenty of binational rTesolutiomn La the :frade filiald.
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Moraover, Canada, beianag the smaller partner, has &
particular ianterest in easuring that inmstitutional

arrangements invoke joint management of the agreement and
joint vesolution of disputes in order to diluts the

assywmetrical economic relatiounship.,

Background

I Intergzovernmental Hech;uisms

There are a aumber of historical iatergoveramental

dispute setflement precedeats:

1) The GATT (Arcticles XXII and XXIII1) conotains dispute
sectlement procedures which have been elaboracted through
farmal decisions of the Contracting Parties aad through
precedents established {a the handling of actusl
disputes. The essential elements of the GAIT mechanisa

are:

a) Requests by one party to a dispute for

consultations with, and judgements from, the GATT,
cannoC be blocked indefinitely by the other;

(i.2. timing)
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b) Finodings related to the interpretatios of GAIT
articles are made, in the first inscance, bY
Tepresentatives of counctries other than those
which arte parties to the digpute but who are
acceptable to these parties; (predefined methods

of selectlion for dispute panels)

c) The GATT as as orgaanization cam recomaend
corrvective action to & party to a dispute;

(advisory role)

¢) Failure to coaply with such a recommendation could
lead to the other pacty retaliatiag but {n a
sanner vhich gust izself be approved ia advance by
the GATT as an cfganiza:ion; (discipline i3 rule

making and implemencacion)

la practice, a Canada/U.S. coumprehensive trade
agreement would require a disputas setilement system i{ptegral
to the agreement. Nonmetheless, the principles of the GaIT

dispute settlement system can be employed.

2) The Canadian-Amezrican Committee 12 its 196S Possible

Plan for a2 Canada/U.S. Frme Trade Ares suggestad an

elaborate iastitutionsl structure:
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a) A Council vhich would meet &gt the level of

Mintsters and Heads of Parmaneut Delegations;

b) A Secregariac;

¢) A permanent Appeals Board to gathar and evaluate
facts and to make recommendatioans on complalats

referred by one party:

d) As Adjustmear Assistance Board to “coordinate

policiles” 4in aiding industTies;

e) A Canada/VU.S. Investment Bank which would finaace

restructuring by public and private ventures in

response to free trade; and

£) A Joint Parliamentary/Congressiounal Committee.

This paper countands that some form of a council,
secretariact, appeais board and’ joint Parliamentary-~
Congressional Coummiztee would £e applicable wheraas
adjustment assistance and inovestment for restructuring are
appropriate responsibilities of iadividual governments and

the private sector,

"
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3) The Economic Council of Camada's 1975 repor:,

Looking Outward, idenctified the necesgity of appropriate

ipstitutional machinery, and particularly the concept of
joiat admialscration. Inszitusions themselves were ot
specified although chci:'func:LQus iaecluded prior
consultaticn on changes ip trade and balance=-cf-payments
policies, joinot survelllance of noctariff barriers and
periodic efforts to lower them, and continuing
“adjudication” o0f dispuzes arising from the application of a
free trade regime. The Council further suggestad that the
Iatesaational Joiat Commission z3izht serve as an exazsple of

a useful co=-operative mechanism.

L) The Senate Poreign Affairs Committee, in the
section of {5 1978 report on Camada/U.S. Relations dealing
with the iastitutiomal framevork glso identified the need
for special joint mechanisms. It explored the possidilicy
of using the Iatermacional Joiat Coamission as a model for
other bdinational coﬁuxssions bue optéd iaszead for the
dirzec: "ad hoc” approach to economic Lssues, including trade
and balance of payzents issues. 7The Committee remarkad that
the Joint Ministerial Committee on Trade and Egconoumic
Affairs and che Casada/U.S. Balance of Pavyments Commizzee of
the 1960's had served useful funczions as chanmels of

coamynicarion, comsultation and co=ordimation bdut had never
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undertaken common ianvestigation. The report points to the
benefits of common fact-finding as a successful device in
mitigating or unarrowiag bilateral disputes of a techaical
pature. The lazermational Joint Commi:ztee has used such
techniques in its long bistery of iavestigative bosrds.
Moreover, the Canada/U.S. Trade Statistics Coammitcee which
was established ia 1971 subssquent to the Nixon August
econonlc measures, reconciles figures on bilateral
merchandise trade. Such common fact=fiading and
reconciliation procedures would seem to lend themselves
ralatively eaasily to a bimational regime goveralag amtidump,

sountervall, and dispute settlement generally.

There are saven Eutopean agreements of relevance,
i.e,, those that Norway, Swedsn, Iceland, Fizland, Austria
Swiczerland, and Liechtenstein have individually with the
EC. These free trade area agreemeats have {aostitutional
arrangements that are essentially consultative in gature.
Thete 13 no common secretariat nor bindiag dispuce |
segttlement mechanisms. B8ilateral free trade agreements,
with the exception of the U.S./Israeli Free Trade Agreement,
do @aot incorporate dispute settlement procedures other than
consultative mechanisms to be triggered ac the tequest of

one party.
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5) The U.S./Israeli Free Trade Agreement is uanique bdoth

because {t {s the most vrecent such agreement negotlated
by':he G.S. and because 1z incorporates fairly elaborate
dispute settlepent provisions. Article 17 estadlishes a
Joint Committee as the management authority for the
implementacion of the agreemeant. As such, the Joiat

Comgaittee:
a) reviews the functioning of the agreenmeant;

b) holds consultations with rvrespect to any matters
affeczing the operation or taterpretatiocn of cthe

agreenest;
c) tevievs the results and effects of the agreexnenc.

Article 18 igstictuciosalizes mechanisms for
sgdvaace vrit:éu gotice ou measures aéfec:ing bi{lateral trade
aand on Treductions in trade barriers vis-devis cthird
countrieés. Thisg article also authorizes comsultatiocns on
such measures. Lo special circumstances action may proceed
provided that sotice and coasultations take place as sooun

thereafter 38 praczicable.



Article 19 provides that disputes (the imposition
of antidumping or couantervailing duties are expressly
excluded) should be settled through comsultatioans, if
posaible. Should these fail, eicther party may refer the
dispute %o a Joint Committee, If, within 60 days, the Joint
Commitsee cannot resolve the dispute, the matter wmay bde
referred to a conciliatica panel of three members: one each
to be chosen by each party, these in tura would select a
Chairman.. The panel would seek to resolve the dispute
withia cthree months through agreemeat of the parties but
£ailing this wvould present the parties with a report
containiag its findiags of fécts, determinatioas and
proposals for settlemenz, The repert of the paael 1is
nou=binding but after its presenczation “the affected pacty

shall bde entitled to take any appropriate measure”.

6) On two separate occasioans and most rvecently, on
August l, 1985, Sen. Mitchell of Maine has introduced
legislation seeking to amend Section 612 of the Trade Act
of 1974, Hig bill would authorize the US President to
negotiate an agreement with Canada establishiag an
International Jeint Economic Coamission. This body would

be designed to ¢ounduct common fact=-findiag to resolve

trade and economic disputes, to provide advisory opinions

or recommendation on {ssues referved to {t by bdoth



governments, and to arbizrate disputes, again om a
referral basis. The model referred to {s the IJC under
the Boundary Waters Convention. While broader ia mandate
both ia scope aund powvers than what this paper argues i{s
desirable under a bilateral trade arraugemeni, this US
Congressional ianitiative alght be referrved teo duriag the

course of segotlation.

7) The Macdonald Commission recommended that Canada

negotiate 8 bilateral arvangement that Lacorporated the

Zollowing Lastiturional aspects:

a) For measures governing ~falir” trade (such as

safeguard action) aad "uafalr” trading practices
(such as aactidumping and couatervalliag duty
proceedings), enforcement To be shifted from
vational admiaistrative tridbupsals to a vew
Canada=U.5. incergoveramental body established
under the arrangement; this body would be koown as

the “Canada=U.S. Trade Commisaion™ (CUSTIC).

B) The formaction of a three=tieTed Canada-U.S.
iatergovernmental iascitutiocn to provide basic
executive and admialstrative decisions; technical

staff services; adjudicacion of complalats and
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appesals under thbe agrecment. Such aa imstitutioan
should have the followving wechaaisms:

-A committee of natiocnal officials ac the
ministerial level to be responsible for the
enforcement of the agreement's obliga:;ons

-A supporting body of officlals known as the
“Canada-U.S. Trade Commission~ (CUSTC) to manage
non=-tariff barriers, but subject to appellate
review by the Miniszerial Committee

~A standing arbitral pamel with bindinog powers as
8 board of last resort, to Tesolve disputes
arisiang from couflicting laoterpretacions of che
sgreement. Such a pamel would consist of two
Canadians, two Americans and one neutral member 0

be chosen by the mambers of the panel.

8) There are some relevant non-trade arrangemeats that

are also of note:

a) The latermational Joint Commission has dealt wizh
over 100 refarences siace its creation in 1909.
Iz has six commissioners, four of whoa are
part-time, and & very small permanent staff,
divided into U.S. and Canadian sections. This

permanant staff provides the necessary



DEC‘-J&SS;F}S; = ““’/-¢. -.:‘-1
CRTIAIAL Afra)n. - CONPIDENTIAL
- - =RIEURES

con:inuiéy. The 1JC bas limited quasi-judicial
pover. This notwvithstanding, it has bees largely
successful in technical fact~findiag. The 1JC
tefers asch question to a sztudy group, composed of
sationals of both countries, which attempts to
agrse on a techanizal assessmeanr of the queszion.
It dravs heavily om existing goveranmen:zal
expertise, borrowiag qualified pesoannel from
various goverunmen: departments. Oa the basis of
the study group's report, the IJC.aakas a

vecommendation.

A 1979 gcudy usdertaken by the aAmerican and
Canadian Bar 4ssoclazions iadicated that 80X of
tTecommendations have been accepiad sad used to
resolve the dispute. This study supporsced the
igformality of the six-seamber IJC 3ad the relative
case with vhich if has teached counzensus
throughout izs history. The study suggesced that
partetime Commissioners ware vaiuable precisely
bacause tley vere able to maiatain genuine liaks
vith the constituencies thay represent. Howvever,
the Commissioners could be supplementad by the
appoiantment of teams of “deputy Commissioners”

vith tachnical expertise as vell as ths
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sastablishment of a permanent joinr secrestariat.
Professor Maxwell Cohen, in a8 recent article
“Canadian and the U.S. == nev approaches to
undeadly quarrels”™ underlined che usefulness of
the 1JC, not oaly as a common fact-finder but also

2s 8 potential Ombudsman.

The 1984 Memorandum of Understaading on
notificazion, cousultacion and cooperation with
Tespect to the application of naticnal antricuste
laws sets out detailed procedures for dealing wich
possible conflict betveen the Canadian and U.S.
goveramenats in the areas of anti-grust, combianes
and c;mpeti:ion policy and Lnterests. Both
goverameats have undertaken to notify the other of
pending investigations or procmediags and the
party gotified has a set period in whieh to
respond. Although there {5 an {llusczrative list
of indices requiring unotification, in practice
governments have tended tc err on the pide of
caution. Resul:iagtconsul:a:ions are designed to
avoid problems and to achieve compromise., This
process 41s, 43 and of itself, of mutual {nterest

to both governmeénts. 12 may aot amount to dispute
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avoidance but it does coantribute to damage

conztrol.

Appended to the Marsh 18, 1985 Canada/U.S. Legal
Assiscance Treaty is agc inceresting exchange of
sotes chat lascitutionalizes the ;on:inua:ion of
isfcrmal subpoena working groups. O0fficifals of.
the competent depastments of the two goveruments
are to meel as necessary ~to improve the use of
cecperative avenues™ aad ~:o give proapt and full
consideratioa €O ﬁroposals to Lessen or eliminate
potential confiliczzs or problems”. Horeover, both
governmeats Tecognize the prigciple of prior

sotification as a faciliczacor ia cooperation and
P

the aialmiziag of potemtlial confiiccs.

These examples suggest :=hat 3 dinactioanal
lostizutional regime is iadeed a negotiabdle
cbjective, and that Canada aad the U.S. ;ave a
successful track record La using suck mechanisms,
be L2 i2 the area of bdoundary waters, the
reconciliation of merchandi{se trade stacistics aund

sore Teceatly ia issuess surroundinag

extratervitorialicy.
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11l Canada - U.S. laterparliamentary Group

The Canada = U.S. Interparliamentary Group meets
annually, with 42 legislative representatives, 2l from
each side. There are three subgroups, one of which deals
with trade. The last wmeeting of the Iaterpsrliameatary
Group agreed to hold ad hoc meetiags of a specific
sature. This decision was the authotizing wmandate for
the recent Parliamentary visit to Washington on the

gofrzwood lumber case.

At the Quebec Summit, the Prime Minister and
President Reagan agreed to ilocreased legislative
exchanges. Plaas are now underway to implement cthis
decision. What i3 envisaged are monthly visics (one
every tvo months) to Washington to seanasitize Congressmen
to Canadian political interests in specific bilateral
irritants of the day. For the moment these gend to bda

trade issues.

Obviously the parlismenctarians are not, aad should
not, be servants of the goverament. They represent cheir
constituents and come frowm all three parties. From a
Canadian perspective, interparliamentary meetings secrve a

very useful function, particularly when they are siagle

X3

£
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issue meetings and parliamentarians are adequately
briefed in sedvance. Participants then have a political
lazerqest directly fuelled by thelir constituents. Over
time such meetings sensitize larger numbers of
congressaen to Canadian coacerns, stimulatcing
congressiocunal ifnterest not only i2 the segotiation of a
tTade arrangement and its malacenance thereafter but also
{n the avoidance of trade dispuces in a mutually

satisfactory political fashion.

The effecciveness of this group 46 largely influenced
by 123 ad hoe nature. ILt, thersfore, should conlicue
down a separate track to the L{3stitutiosal framevork
governing the iamplemenzaczion of a Irade arrangement.

However, its educazional function should be escouraged.

11l Goveraors/Premiers

Stacte governors and proviancial premiers have been
seetiag regionally for several years. The recent 3Bolse
Conference represented che, first time thaz zhe National
Governors Association has invited all provingcial Premiers
to attend (seven did). As with the Isterparliamentary
Group, meetings between governors and premiers are a
useful educationsl device, and 1f the Boise Counference

serves as any indication, cam play a role ia lowering the
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temperatures of those with direct responsibilicy in trade
mactters. Agaln, as with the loterparliamentsry Group,
this paper recommends agalost the formal inclusion of
this channel in any binational {pstitutional framework.
Igsstead, goverumors and premiers should contioue to Teport
to their own federal governments, ia recogunition of
constitutional provisioas oo both sides of the border for
{aternational trade. At the same Time the poteatial
educational and elucidaczory role of such meetiags should

be recognized and reflaforced.

Privace Sectorl

For some years now, individuals, associatiouns, and/or
committees have been suggesting greater predictabilicy {a
the reconciliation of trade disputes. Process, rather
than substance, tands to be the essencial focus., Two

schools of thoughnt teud to emarge, reformacting of the

1JC or a wise men's councile.

+

a) A reformai:ed 1JC:

Iz 1980, Mr. Donald Macdonald proposed the
crsation of a Canada - United States Trade
Commission, which would have quasi-judicial power

to resolve bilateral trade disputes as vell as
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those arising from the GATT codes that emerged out
of the Tokyo Round. The suggested composition was
binoational, ie six commissioners with three from
each cousntry. lzs principal functliouns would bde
conmmon fact £4inding and noom-bindiag proposals for
tesoluslos, in essence a conciliacion procedure.
Tnis suggestion fouund 128 way Lnoto the Macdonald
Commission report ia g more elabdborate

formulation. This paper conteads that whereas &
reformactted 1JC would have the povaers of moral
suasion, to be effectiveliy bdinational, it requires
"haads on” Lavolvement at the Cabdbine:t level to

ecsure political equiczy.

A group of Wigse Men:

The 15tion has smerged periodically that 23

gzoup of corporate wise men from both couatries
serve as a court of fi{rst Lascance ia the
resolution of bilateral trade disputes. This Ldea
vas most recently put forw@ard by the Canada -
U.S. Relactioss Commictee of the U.S5. and Canadian
Chambers of Commerce. The Committee recommended
that “Canada and the U.S. should sasemble a joilnt
body, comprised of sealor private sectorT

representacives, to act a8 an advisory bdody, on
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bilateral trade issues {a order that major
{rritants could be eliminated without further

recourse to restralints om trade by either country

-0r to provide s basis on which the two goveraments

could resclve issues ia a mutually satisfactory
manner, in accord with the Quebec Declaration.”
Such a proposal suggests that the need for
education and elucidation rests with the private
sector as vell a3s with parliamentarians and
provincial and state leaders. To the extenc that
koowledgeable busioessmen can resolve trade
disputes amoagst themselves, the idea should be
ancouraged. Its impac: =ight evolve {ato the role
0f a corporate ombudsman, and, as a pracsicaliry,
there 15 nothing thac prevents the Join: Chaumber
from establishiag such 4 body now. Its role 12
terms of moral suasion wvould increase to the

extent that goverments gave the body recoganition.

Canadlan businesssen can have influence on
U.S. trade decisions provided {t is recognized
that iney will have lictle impact on the U.S.
political process as Canadian citizens. Thetlr
impact can be Eglt in an educational manner to.:be

extent that they work with U.S. domestic forces,
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‘'d.e. by activating fellowv CEO's, customers,

suppliers and employeas, in Washington, as well as
ia states wvhere they have a corporate interesc.
Canadian business has vital interests at stake {(n
the U.S. and should be fully informed and
participacte actively ig U.S. trade policy-making.
A joint body of wise men such as that suggested by
_the Chambers 18 a step in that direction.

However, it i3 doubtful that governmeats would be
prepared to provide such & group with the uzique
advisory mandate for Tepresenting busiaess,
parcicularly wich the ISAC system (n the U.S. and
the emerging system of Trade Advisory Commicttees
{n Canada. Joint business bodies caz fulfill a
useful educational function but should be seen as
neither the court of £i{rst vor las:z rescrt. Thelir

role 18 conciliatory aad advisory.

EXEMET
See. 1541
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The process and procedures would need Co be

established iacorporazing four trade management
functions, namely common factfindiag and dispute
avoidance, dispute management, dispute seftlement aad cthe
monitoring of the dispute solution. The process of
dispute managemen: should remove the capriciousness aad

unilateralism thar curveatly prevail {n the bilaceral

rrade relationship.

gYF‘:ﬁ.?‘?‘

See. 15U
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Lﬁb furthermore, £from
the Canadian perspective, a binational regize should be

bound by treaty in order to harmess the U.S. Cougress.
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Workigog groups

The Joint Commiztee should have the power o
establish working groups and the disgretion To
delegate authority to these working groups. ‘1
se‘ e {€L!) . 1

"

|

would monitor the workings of the agreement iz

addizion to their norgal respomsibdilicies. They

P~ | —
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